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PEOPLB  v.  ROD  A  WALT). 
(Court  of  Appeal*  of  New  York.   Feb.  10. 1004.) 

MURDER  —  EVIDENCE  —  REPUTATION    OF    D»- 

CEASED— SELF-DEFENSE— INSTRUCTIONS. 

1.  Evidence  held  sufficient  to  warrant  convic- 
tion of  murder  in  the  first  degree. 

2.  On  a  trial  for  murder,  It  appeared  that 
accused  was  disputing  with  a  third  part;  as  to 
the  ownership  of  certain  posts,  which  such  par- 
ty asserted  had  been  given  to  her  by  the  section 
foreman  of  the  railroad  which  owned  them,  and 
that  defendant  had  attempted  to  move  them, 
when  deceased  interfered.  Held,  that  evidence 
of  the  foreman  that  he  gave  the  posts  to  the 
woman  was  admissible  to  show  some  founda- 
tion for  her  claim. 

3.  On  a  trial  for  murder,  opinion  evidence  Is 
Inadmissible  to  show  whether  the  witness  would 
have  taken  deceased  into  her  family  if  she  had 
known  that  he  had  been  in  prison. 

4.  On  a  trial  for  murder,  evidence  to  show 
that  deceased  had  been  guilty  of  certain  crimes, 
and  a  letter  written  by  him  to  an  acquaintance, 
referring  to  his  criminal  'record,  are  inadmis- 
sible, where  there  is  no  evidence  that  defendant 
had  heard  of  such  convictions,  though  he  knew 
that  deceased  had  been  in  prison. 

5.  The  general  reputation  of  deceased  for  vio- 
lence may  be  shown,  where  the  defense  on  a 
trial  for  murder  is  a  claim  of  self-defense,  if 
defendant  had  knowledge  of  the  same. 

6.  Evidence  is  inadmissible  on  a  trial  for  mur- 
der to  show  specific  acts  of  violence  of  which 
deceased  had  been  guilty,  not  towards  the  de- 
fendant, or  to  his  knowledge,  but  towards  third 
persons  or  their  property. 

7.  The  record  of  a  judgment  in  a  criminal 
case  is  not  conclusive  when  the  question  arises 
collaterally. 

8.  An  instruction  on  a  trial  for  murder  that  if 
defendant  honestly  believed  himself  to  be  in 
danger  of  great  bodily  harm  from  deceased,  and 
In  shooting  him  be  acted  on  that  belief,  he  was 
excusable,  whether  such  danger  actually  existed 
or  not,  Is  improper,  as  there  must  not  only  be  a 
reasonable  ground  to  apprehend  great  personal 
injury,  but  Imminent  danger  that  the  design 
will  be  accomplished. 

9.  Though  an  instruction  as  to  self-defense 
was  general  in  its  nature,  so  that  the  jury  may 
hare  misunderstood  it,  it  is  not  ground  for  re- 
versal, where  counsel  did  not  request  further 
instructions- 
Parker,  O.  J.,  and  Martin  and  O'Brien,  JJ* 

dissenting. 

Appeal  from  Supreme  Court,  Trial  Term, 
Cattaraugus  County. 

William  Rodawald  was  convicted  of  mur- 
der in  the  first  degree,  and  he  appeals.  Af- 
firmed. 


J  i.  Bee  Homicide,  vol.  M,  Cent.  Big.  H  S92.  S9X. 
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Thomns  H.  Dowd,  for  appellant  George 
W.  Cole,  Dlst  Atty.,  for  the  People. 

VANN,  3.  The  homicide  which  Is  the  sub- 
ject of  this  appeal  was  committed  In  April, 
1903.  The  defendant  was  indicted  In  May, 
convicted  in  June,  and  appealed  to  this  court 
In  July  of  the  same  year.  The  appeal  was 
argued  In  January,  1901.    . 

In  the  outskirts  of  the  Tillage  of  West 
Salamanca,  Cattaraugus  county,  there  is  a 
public  highway  known  as  "South  Street," 
running  from  Broad  street  on  the  south  bank 
of  the  Allegheny  river,  southerly  to  the  Penn- 
sylvania Railroad,  a  distance  of  1,070  feet 
On  that  street  the  homicide  In  question  oc- 
curred, and  on  that  street  the  deceased,  the 
accused,  and  all  the  witnesses  of  the  tragedy 
resided.  On  the  west  side,  about  200  feet 
north  of  the  railroad,  the  defendant  lived, 
with  his  family,  consisting  of  his  wife  and 
3  children,  Mary,  Robert,  and  William,  aged, 
respectively,  15. 13,  and  12  years.  Mrs.  Keat- 
ing, a  widow  with  6  children,  ranging  in  age 
from  3  to  13  years,  resided  on  the  east  side 
of  the  street,  about  700  feet  south  of  Broad 
street  Davis,  a  colored  man,  and  bis  wife, 
also  lived  on  the  east  side  of  the  street  a  few 
feet  south  of  Mrs.  Keating,  and  nearly  op- 
posite the  defendant  No  one  else  lived  on 
that  street  or  within  1,000  feet  of  the  scene 
of  the  homicide. 

The  defendant  was  born  in  Germany,  and 
at  the  time  of  the  fatal  event  was  49  years 
of  age,  and  had  lived  In  this  country  since 
1889.  He  was  in  the  German  army  for  8 
years,  and  had  worked  as  a  bricklayer  in 
Germany,  and  as  a  laborer  in  this  country. 
A  short  time  before  be  left  Germany  he  was 
arrested  for  fighting  during  a  strike,  and 
after  a  trial  was  Imprisoned  for  9  months 
After  coming  to  this  country  he  was  arrested 
upon  a  peace  warrant,  but  gave  ball  and 
was  discharged.  He  was  a  temperate,  in- 
dustrious man,  and  was  never  charged  with 
any  other  crime  until  the  present  accusation 
was  brought  against  him.  About  1887,  dur- 
ing a  strike  In  the  brickyard  where  he  was 
employed,  he  was  struck  on  the  head  with  a 
spade,  and  so  seriously  injured  that  he  could 
not  work  at  any  employment  which  required 
him  to  bend  over.    For  a  while  after  that  be. 


Digitized  by 


Google 


70  NORTHEASTERN  REPORTER. 


(N.Y. 


sometimes  fainted,  on  other  occasions  grew 
dizzy,  and  ever  since  he  has  been  troubled 
with  sick  headache  occasionally— oftener  in 
warm  weather  than  in  ■  cold.  Except  as 
stated,  his  health  was  good.  He  was  some- 
what excitable,  and,  under  excitement,  spoke 
and  acted  in  a  strange  way. 

The  deceased,  Jesse  Frederick  Bayer,  was 
born  in  Amsterdam,  N.  Y.,  and  was  about  25 
years  old  at  the  time  of  his  death.  He  does 
not  appear  to  have  had  a  fixed  place  of  abode 
for  long  at  a  time.  He  had  been  a  circus 
performer,  and  he  lived  on  the  Indian  reser- 
vation in  Cattaraugus  county  for  a  -while' 
prior  to  the  spring  of  1902,  when  he  enlisted 
In  the  United  States  navy.  Why  he  was  dis- 
charged does  not  appear,  but  in  less  than  -a 
year  he  returned  to  the  reservation,  and  eight 
days  before  his  death  began  to  board  with 
Mrs.  Keating.  During  this  period  he  worked 
in  a  bicycle  factory  in  Salamanca,  a  little 
more  than  a  mile  from  his  boarding  house. 
These  two  men  had  never  met,  but  the  de- 
fendant knew  who  Bayer  was,  and  that  he 
had  been  in  State's  Prison. 

For  several  years  prior  to  the  homicide  the 
defendant  bad  been  accustomed  to  get  from 
the  side  of  the  railroad  old  posts  and  ties 
to  use  as  fuel,  and  he  claimed  that  this  privi- 
lege had  been  given  him  by  the  section  boss. 
Mrs.  Kjeatlng  also  claimed  the  same  privilege 
by  permission  from  the  same  person,  but  he 
had  no  right  to  give  the  material  away.  On 
the  day  before  the  homicide,  Mrs.  Keating 
had  drawn  one  load  of  old  fence  posts  to  her 
premises,  and,  with  the  help  of  her  little  boy, 
had  piled  up  some  more  on  the  south  side  of 
the  track,  in  the  vicinity  of  the  South  street 
crossing;  intending  to  draw  them  at  her  con- 
venience. On  the  day  of  the  homicide,  Mrs. 
Rodawald  had  taken  away  dome  of  the  posts, 
but  the  defendant  did  not  know  it  At  this 
time  the  defendant  was  working  in  a  tannery 
at  Salamanca,'  more  than  a  mile  from  where 
he  resided.  On  the  7th  of  April,  1903,  after 
working  during  the  day  as  usual,  he  stopped 
at  10  minutes  of  6,  and  reached  home  be- 
tween half  past  6  and  a  quarter  of  7.  He  at 
once  put  down  his  dinner  pail,  threw  off  his 
coat,  called  his  two  boys  to  bring  the  wheel- 
barrow, and  started  to  get  some  posts;  there 
being  but  four  left  at  that  time.  They  loaded 
the  posts  on  the  barrow,  and  wheeled  them 
to  the  crossing,  where  it  was  necessary  to 
unload  In  order  to  get  over  the  rails;  and  the 
defendant,  taking  one  of  the  posts  on  his 
shoulder,  started  for  his  house.  On  his  way 
he  passed  by  Davis,  who  was  working  in  his 
garden.  Davis  said  to  him:  "You  are  get- 
ting some  wood,"  and  the  defendant  answer- 
ed: "Yes;  I  am  getting  some  wood.  Why 
don't  you  go  and  get  some?"  Davis  replied: 
"I  don't  want  any.  That  widow  says  it  Is 
her  wood,  and  I  don't  want  any  of  it"  The 
defendant  said:  "It  Is  just  as  much  yours  as 
it  is  hers.  Why  don't  yon  go  and  get  some?" 
But  Davis  said  he  would  not  get  any.  Mrs. 
Keating  saw  him  carrying  the  post  and  call- 


ed to  him,  saying:  "Mr.  Rodawald,  I  wish 
you  would  please  leave  that  wood  alone.  It 
was  given  to  me."  He  shouted:  "To  hell  mlt 
you!  Anybody  can  take  this  wood."  As  she 
stepped  back  into  her  house,  Bayer  came  out 
and  went  up  to  the  railroad,  where  the  rest 
of  the  posts  were.  Davis  came  out  in  the 
road  and  sdid:  "I  wouldn't  take  her  wood. 
She  is  a  poor  woman.  I  wouldn't  take  her 
wood."  'But  the  defendant  did  not  stop. 
After  throwing  down  the  fence  post  by  his 
wood  pile,  he  returned  to  the  little  boys, 
who  on  the  meantime  had  run  the  wheelbar- 
row across  the  railroad  tracks.  Two  of  the 
posts  were  again  loaded,  and  the  defendant 
took  the  third  and  carried  it  to  his  house. 
The  boys  wheeled  the  loaded  barrow  a  short 
distance,  and  stopped  in  a  vacant  lot  a  few 
feet  west  of  the  street  and  about  125  feet 
from  the  defendant's  house.  At  about  this 
time,  Bayer  said  to  the  defendant:  "Now, 
mister,  you  oughtn't  to  take  that  wood  from 
that  woman.  She  is  a  widow  woman,  and 
you  are  a  man,  and  you  can  get  wood  better 
than  she  can."  Shaking  his  fist  the  defend- 
ant said:  "To  hell  mlt  you!  To  hell  mlt  you! 
Go  on  mit  you!  Anybody  can  take  this 
wood."  On  his  way  back  to  the  wheelbar- 
row, after  he  had  thrown  the  second  post  on 
the  woodpile,  the  defendant  saw  Bayer  throw 
the  remaining  posts  off  on  the  ground,  and, 
shouting  to  his  wife,  said,  "Go  get  my  gun, 
get  my  revolver,"  but  she  did  not  go.  He  also 
said,  "Shoot  'em,  kill  'em,"  and  was  "shaking 
mad  and  swearing.''  He  ran  into  his  house 
by  the  back  door,  and  came  out  with  a  revol- 
ver and  a  double-barreled  shotgun.  The  re- 
volver, of  32  caliber,  could  be  cocked  and  dis- 
charged by  a  single  pull  on  the  trigger.  It 
contained  five  ball  cartridges,  and  both  bar- 
rels of  the  shotgun  were  loaded,  but  it  does 
not  appear  that  the  hammer  of  either  barrel 
was  cocked.  As  he  came  out  of  his  house, 
he  held  the  gun  "up  in  the  attitude  of  shoot- 
ing." Mrs.  Keating  shouted  to  Bayer: 
"Come  away,  Jesse.  If  you  don't  he  will 
shoot  you."  Davis  said  to  the  defendant: 
"Put  down  that  gun.  You  are  not  going  to 
shoot  nobody  here.  There  is  nobody  done 
anything  to  you.  You  put  it  down."  The  de- 
fendant said:  "I  will  shoot  'em  all.  I  will 
kill  'em"— and  kept  on  going  fast  toward  Bay- 
er, who  had  gone  from  the  wheelbarrow  into 
the  street,  and  was  advancing  rapidly  to- 
ward the  defendant  As  the  defendant  spoke, 
he  lowered  his  gun,  shifted  it  to  his  left  hand, 
drew  the  revolver  from  his  hip  pocket  and 
said,  as  one  of  the  witnesses  stated,  "I  will 

shoot  you,  you  son  of  a ."    Bayer  threw 

up  both  hands  and  said:  "Don't  shoot 
Please  don't  shoot"  But  the  defendant  fired 
at  close  range.  Bayer  staggered  back  two  or 
three  steps  from  the  highway,  fell  to  the 
ground,  and  died  "without  a  word  or  a 
groan."  As  the  revolver  went  off,  Bayer 
"ducked  his  head."  The  place  where  he  fell 
was  17  feet  from  the  nearest  part  of  the 
foundation  of  an  old  building  that  had  been 
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burned,  25  feet  from  the  'wheelbarrow,  and 
101  feet  from  the  front  door  of  the  defend- 
ant's house.  Davis  rushed  up  and  said  to  the 
defendant,  "You  have  killed  this  man,"  and 
called  him  a  cowardly  murderer.  The  de- 
fendant walked  around  the  head  of  the  de- 
ceased, and  said,  according  to  the  statement 
of  one  witness,  "If  he  no  dead,  me  shoot 
him  again."  No  other  witness  mentioned  this 
fact  The  defendant  gave  the  shotgun  to  one 
of  his  sons,  wheeled  the  two  posts  to  his 
house,  put  away  his  revolver,  put  on  his  coat, 
and  started  for  Salamanca.  On  his  way  he 
said  to  some  witnesses  for  the  prosecution 
that  they  need  not  arrest  him,  for  he  was  go- 
ing to  arrest  himself.  He  went  to  the  office 
of  a  deputy  sheriff,  told  him  that  he  had  shot 
a  man,  and  in  response  to  questions,  said  that 
the  man  was  dead,  that  he  shot  him  in  the 
shoulder,  and  that  he  did  not  see  him  have  a 
weapon  of  any  kind  or  a  knife.  When  asked 
what  he  shot  him  for,  he  said  that  it  was 
over  some  wood  that  he  got  from  the  railroad 
company;  that  Bayer  had  pushed  his  wife 
away  from  the  wheelbarrow,  and  shoved  his 
little  boys  around;  and  that  a  man  who 
would  not  take  care  of  his  wife  and  children 
was  not  much  of  a  man.  He  was  excited; 
spoke  fast  and  in  broken  English. 

These  are  the  facts  as  the  Jury  might  have 
found  them  from  the  testimony  of  Mrs.  Keat- 
ing and  her  daughter  Pearl,  11  years  old,  Mr. 
and  Mrs.  Davis,  and  the  deputy  sheriff,  all  of 
whom  were  called  by  the  people,  and  all  ex- 
cept the  officer  saw  the  homicide.  They  did 
not  all  testify  to  all  of  these  facts,  as  some 
apparently  observed  acts  that  escaped  the  at- 
tention of  others.  There  was  some  differ- 
ence in  their  statements,  especially  in  re- 
gard to  what  was  said  and  when  it  was  said, 
but  as  to  what  was  done  at  the  critical  mo- 
ment they  were  in  substantial  accord.  The 
evidence  showed  traces  of  ill  feeling  between 
the  Keating  and  Davis  families,  on  the  one 
hand,  and  the  family  of  the  defendant,  on  the 
other. 

The  surgeon  who  made  the  autopsy  reach- 
ed the  body  at  about  half-past  7.  He  found 
the  height  of  the  dead  man,  from  measure- 
ment, to  be  5  feet  8  inches,  and  estimated 
the  weight  at  135  pounds.  The  bullet  enter- 
ed the  left  temple  at  a  point  an  inch  and  a 
half  in  front  of  the  ear,  and  half  an  inch 
higher  than  the  ear.  .  The  course  of  the 
wound  was  "backward,  downward,  and  in- 
ward toward  the  middle  line  of  the  brain." 
The  bullet  penetrated  4%  inches,  and  went 
half  an  Inch  downward  in  going  that  dis- 
tance. 

The  eyewitnesses  of  the  homicide  who 
were  called  by  the  defendant  were  himself, 
his  wife,  and  the  three  children  who  lived, at 
home.  According  to  their  version,  the  de- 
fendant, calling  to  the  boys,  told  them  to  get 
the  wheelbarrow,  saying  that  he  wanted  some 
posts  to  make  a  calf  pasture.  While  he  was 
carrying -one  of  the  posts  to  the  house,  Bayer 
asked  him  If  the  section  boss  gave  him  those 


posts,  and  the  defendant  said,  "Yes,"  when 
Bayer  remarked,  "All  right,  you  can  have 
them."  Davis  came  out  to  the  road  and  said, 
"That  wood  ain't  yours,"  and  the  defendant 
replied,  "I  have  got  it  so  far,  and  I  can  have 
it  now."  Later,  Bayer  threw  the  rest  of  the 
posts  off  of  the  wheelbarrow,  and  Mrs.  Roda- 
wald  tried  to  put  them  on  again,  when  he  • 
caught  her  by  the  dress  and  shoved  her, 
pushed  the  boys  away,  and  ran  the  wheelbar- 
row against  one  of  them.  One  of  the  boys 
denied  that  the  defendant  told  his  wife  to 
go  for  the  gun,  but  his  other  witnesses  said 
he  did,  after  first  telling  Bayer  that,  If  he 
did  not  go  away,  he  would  get  his  gun. 
When  the  defendant  came  out  of  his  house 
with  the  gun  and  went  toward  Bayer,  he 
said  to  him  that,  if  he  did  not  go  away  from 
there,  he  would  shoot  him,  and  Bayer  then 
left  the  wheelbarrow  and  walked  toward 
Davis'  house.  Thereupon  the  defendant 
turned  around  and  said,  partly  in  German 
and  partly  in  English:  "Come  in  the  house, 
and  let  the  wood  go  to  hell."  As  he  said  this 
he  started  toward  his  house,  and  Bayer,  who 
was  12  or  15  feet  away,  with  three  fingers 
drew  a  knife  from  a  pocket  situated  like  a 
watch  pocket  In  the  front  part  of  the  panta- 
loons he  had  worn  in  the  navy,  opened  It, 
and,  holding  it  in  his  right  hand,  ran  up  be- 
hind the  defendant,  caught  him  by  the  back 
of  the  collar  with  his  left  hand,  and  raised 
the  knife  over  his  head.  The  defendant  drop- 
ped his  gun,  and  with  his  right  hand  seized 
Bayer  by  the  right  hand,  and  the  revolver 
went  off,  and  Bayer  staggered,  threw  bis 
hands  in  the  air,  and  fell  over  backward. 
The  defendant  did  not  say  that,  if  Bayer  was 
not  dead,  he  would  shoot  him  again.  He 
told  his  son  Robert  to  take  the  gun  in  the 
house,  piled  the  posts  on  the  wheelbarrow, 
and  wheeled  it  home.  Two  of  these  wit- 
nesses swore  that,  when  the  defendant  start- 
ed for  his  gun,  Bayer  had  not  taken  hold  of 
Mrs.  Rodawald;  but  several  of  them  said 
that,  after  the  defendant  came  out  with  the 
gun,  Bayer  caught  hold  of  her.  Although 
they  all  saw  the  knife  in  Bayer's  hands  as  he 
ran  up  behind  the  defendant,  none  of  them 
warned  him.  The  defendant,  however,  swore 
that  he  heard  the  children  scream,  and,  turn- 
ing partly  around,  saw  Bayer  holding  the 
knife  up  high,  in  readiness  to  strike.  The 
defendant  also  testified  that  when  he  dropped 
his  gun  and  seized  Bayer  he  had  the  revolver 
In  the  same  hand  with  which  he  caught  hold 
of  Bayer's  hand,  and  that  In  the  struggle 
the  revolver  went  off  by  accident  He  did 
not  Intend  to  shoot  any  one  when  he  went 
for  his  gun  or  at  any  time.  He  went  for  the 
gun  because  Mrs.  Keating  bad  a  butcher 
knife  and  shouted,  "Kill  the  sons  of  bitches," 
and  he  wanted  to  scare  them  away.  He 
thought  Bayer  was  going  to  strike  him  with 
the  knife  when  he  caught  him  by  the  hand. 
There  was  evidence  that  Mrs.  Keating  had 
a  butcher  knife,  and  Davis  a  revolver,  when 
they  were  in  the  vicinity  of  the  wheelbar- 
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row,  before  the  defendant  went  for  Mb  gun, 
but  no  attempt  was  made  to  use  either,  al- 
though Mrs.  Keating  said,  "Kill  the  sons  of 
bitches,"  and  repeated  It  The  members  of 
defendant's  family  did  not  look  for  the  knife 
after  all  was  over,  but  two  days  later  his  i 
sons  were  playing  ball,  and,  as  they  testified, 
found  a  knife  In  some  dead  grass  by  one  of 
the  stones  In  the  foundation  of  the  burned 
building,  about  17  feet  from  where  Bayer 
fell.  It  was  a  clasp  knife,  with  the  blade 
open,  and  was  bright  and  free  from  rust,  al-~ 
though  rain  had  fallen  several  times  since 
the  homicide,  and  the  knife  had  been  exposed 
to  dampness  for  more  than  40  hours.  One  of 
the  boys  testified  that  Bayer  had  no  coat  on, 
or  anything  that  covered  the  pocket  from 
which  he  took  the  knife;  but  the  surgeon 
who  made  the  autopsy,  as  well  as  the  cor- 
oner, who  promptly  viewed  the  body,  said 
that  it  had  a  sweater  on,  which  came  down 
over  all  the  pockets.  The  defendant  swore 
that  when  he  surrendered  himself  he  told  the 
officer  that  the  man  he  shot  came  up  behind 
him  with  a  knife.  Members  of  the  defend- 
ant's family  were  examined  by  the  district 
attorney,  with  the  aid  of  a  stenographer,  the 
day  after  the  homicide;  and,  while  some  of 
the  statements  made  were  inconsistent  with 
their  statements  on  the  trial,  still  It  was  then 
said  tbat  Bayer  had  a  knife,  drew  it,  jumped 
and  caught  the  defendant  by  the  collar,  and 
had  hold  of  him  when  the  revolver  went  off. 
The  knife  was  found  on  the  afternoon  of  the 
day  when  the  defendant  was  examined  be- 
fore a  magistrate  in  the  forenoon-  Mrs. 
Keating  and  her  daughter,  on  their  redirect 
examination,  denied  that  the  former  had  a 
butoher  knife  or  any  knife,  or  that  she  said 
what  was  attributed  to  her  about  killing. 
They  never  saw  Bayer  have  a  knife,  and  he 
did  not  have  one  in  his  hand  that  night  and 
run  up  behind  the  defendant  Mr.  and  Mrs. 
Davis  testified  to  the  same  effect,  and  said 
.  that  Davis  had  no  revolver,  and  bad  not  own- 
ed one  for  over  18  years.  Three  witnesses 
swore  that  the  defendant  showed  great  ex- 
citement while  a  witness  at  a  trial  in  Elmira 
in  November,  1902;  raising  himself  up  from 
the  chair,  and  saying  several  times  to  the  at- 
torney, who  was  sharply  cross-examining 
him  upon  the  subject  of  his  arrest  in  Ger- 
many, "Who  told  you  that?  That's  a  lie," 
with  variations.  An  officer,  by  order  of  the 
court,  forced  him  to  keep  seated  in  his  chair. 
These  acts  impressed  those  witnesses,  who 
had  never  seen  him  before,  as  irrational. 
One  of  them,  however,  testified  that  the  an- 
swers of  the  defendant  when  separated  from 
his  actions,  were  not  irrational,  and  other 
testimony  was  given  to  the  same  effect  The 
same  acts  impressed  a  physician,  who  ob- 
served them  carefully  through  curiosity,  as 
rational.  A  married  daughter  of  the  defend- 
ant testified  tbat  after  he  was  struck  on  the 
head  with  a  spade  in  Germany  he  was  more 
excitable,  more  Irritable,  and  less  kind  to  the 
members  of  his  family  than  before.    No  ex- 


pert upon  the  subject  of  Insanity  was  called 
by  either  side. 

We  have  thus  stated  the  leading  facts  as 
fully  as  space  will  permit  It  Is  clear  that 
the  evidence  presented  a  grave  question  of 
fact  depending  to  an  unusual  extent  upon 
the  credibility  of  witnesses,  and  requiring 
the  judgment  of  a  jury  for  its  determination. 
No  court  is  wise  enough  to  decide  who  told 
the  truth  without  seeing  the  witnesses.  Ac- 
cording to  the  evidence  for  the  prosecution, 
although  the  actors  In  the  tragedy  were  stran- 
gers, the  defendant  was  the  aggressor  from 
the  outset;  acting  with  deliberation  and 
without  reasonable  provocation.  According 
to  the  evidence  for  the  defendant  although 
he  may  have  armed  himself  without  adequate 
cause,  he  had  given  up  the  controversy  over 
the  wood,  and  had  started  for  home,  when  be 
was  attacked  by  the  deceased  with  a  danger- 
ous weapon,  and  the  revolver  was  fired  in 
lawful  defense  of  hia  person,  or  went  off  .ac- 
cidentally. '  A  fearful  mistake  may  have 
been  made  by  the  jury,  yet  justice  cannot 
be  administered  without  running  that  risk 
in  almost  every  murder  case  that  Is  tried. 

The  downward  course  of  the  bullet  after  it 
went  through  the  skull  may  have  been  owing 
to  mechanical  deflection,  or  It  may  have  been 
in  the  line  of  origin.  If  the  former  was  the 
cause,  the  fact  is  without  significance;  and 
if  the  latter,  it  could  be  accounted  for  by  the 
theory  of  either  side.  The  ground  on  which 
the  parties  stood  was  level.  If  the  deceased 
"ducked  his  head"  as  the  revolver  went  off, 
or  if  the  defendant  with  the  revolver  In  his 
hand,  seized  the  hand  of  the  deceased  'as  It 
was  held  aloft  in  readiness  to  strike,  the 
course  of  the  bullet  may  have  been  straight 
from  the  muzzle  of  the  revolver  to  the  center 
of  the  brain.  The  story  about  finding  the 
knife  so  long  after  the  death,  and  so  far  from 
where  the  dead  man  fell,  In  view  of  its  con- 
dition when  found  after  prolonged  exposure 
to  dampness,  seems  improbable,  yet  members 
of  the  defendant's  family  on  the  day  after 
the  homicide,  without  consulting  counsel  or 
talking  with  the  defendant  so  far  as  appears, 
or  with  any  one  except  a  relative  who  called, 
told  the  district  attorney  tbat  the  deceased 
drew  a  knife  and  was  in  the  act  of  attack- 
ing when  he  was  shot  The  deputy  sheriff 
—apparently  a  fair  and  disinterested  witness 
—said  that  defendant  told  him  within  an  hour 
after  the  occurrence  that  the  deceased  had 
no  knife,  but  the  defendant  swore  directly 
the  reverse.  The  use  of  a  self-cocking  re- 
volver gives  some  support  to  the  claim  either 
that  the  killing  was  accidental,  or  that  the 
defendant  acted  without  deliberation;  but 
if  he  shifted  the  shotgun  to  his  left  hand,  and 
with  his  right  drew  the  revolver  from  a  pock- 
et behind  and  fired  at  the  deceased,  it  war- 
rants the  Inference  of  deliberation  and  pre- 
meditation. If  the  deceased  was  running  to- 
ward the  defendant  when  he  was  shot  as  the 
people  claim,  it  may  indicate  an  intention  to 
seize  and  disarm,  as  Rodawald  was  then  fa- 
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dng  Bayer  and  advancing  towards  him  with 
his  gun  up-  in  readiness  to  shoot,  but  it  does 
not  support  the  theory  of  the  defense  that 
Bayer  ran  up  from  behind.  It  bears,  how- 
ever, upon  the  question  of  deliberation.  The 
prompt  surrender  of  the  defendant  to  an  offi- 
cer of  Justice  is  a  circumstance  In  his  favor, 
but  it  also  indicates  that  his  mind  was  clear, 
and  that  he  was  controlled  by  reason  and 
Judgment 

There  are  no  controlling  circumstances  to 
guide  us  through  the  labyrinth  of  contra- 
diction. If  a  reasonable  doubt  existed  as  to 
the  defendant's  guilt,  or  as  to  the  degree  of 
his  guilt,  it  was  for  the  Jury  to  find  it.  Even 
if  we  should  reach  a  different  conclusion,  we 
must  accept  their  verdict  as  rendered,  for  the 
Constitution  and  the  law  make  their  Judg- 
ment supreme  under  such  circumstances. 
People  v.  Kelly,  113  N.  Y.  647,  21  N.  E  122; 
People  v.  Hoch,  150  N.  Y.  291,  44  N.  E.  976. 

Four  questions  of  law  are  presented  for 
our  consideration: 

1.  The  defendant  claims  that  the  trial  Jus- 
tice erred  In  allowing  the  section  foreman  of 
the  Pennsylvania  Railroad  to  testify,  under 
objection  and  exception,  that  he  gave  the 
posts  which  were  the  cause  of  the  trouble  to 
Mrs.  Keating,  although  be  had  no  authority 
to  give  them  away,  as  his  orders  were  to 
burn  them.  Both  the  defendant  and  Mrs. 
Keating  claimed  the  posts,  but  apparently 
neither  had  any  right  to  them.  As  Mrs. 
Keating  did  not  know  that  her  title  was  de- 
fective, It  was  proper  to  show  that  her  claim 
had  some  foundation,  and  that  she  was  not 
stealing  the  property,  but  acting  in  good 
faith.  She  told  the  defendant  that  the  posts 
belonged  to  her,  and  the  people  had  the  right 
to  prove  that  an  employe  of  the  railroad  com- 
pany, in  charge  of  the  section  from  which 
they  were  taken,  had  assumed  to  give  them 
to  her.  This  was  part  of  the  history  of  the 
case,  and  threw  some  light  on  the  conduct  of 
the  parties  who  claimed  the  wood. 

2.  During  the  cross-examination  of  Mrs. 
Keating,  an  effort  was  made  by  counsel  for 
the  defendant  to  show  that  Bayer  told  her 
that  he  bad  been  in  prison.  Among  other 
questions,  the  following  was  asked,  "Did  he 
[Bayer],  at  any  time  afterward,  and  during 
his  lifetime,  and  before  his  death,  had  he 
ever  told  you  that  he  had  been  in  prison?" 
Soon  after  this  question  had  been  answered, 
the  witness  was  asked,  "Would  it  have  made 
any  difference  with  your  taking  him  in  your 
family,  had  you  known  he  had  served  a 
term  in  State's  Prison  for  robbery?"  The 
court  sustained  the  objection  of  the  district 
attorney,  and  the  defendant  excepted.  The 
question  was  improper,  because  it  was  hypo- 
thetical and  called  for  an  opinion  upon  a 
subject  to  which  evidence  by  opinion  does 
not  apply.  If  the  real  object  was  to  discredit 
or  impeach,  the  question  should  have  called 
for  a  fact,  not  an  opinion.  Any  act  or  ex- 
perience of  the  witness  which  reflected  upon 
her  character  could,  in  the  sound  discretion 


of  the  court,  be  shown  on  her  cross-exam- 
ination, but  what  she  thought  she  would  do 
upon  a  state  of  facts  not  proved  was  clearly 
immaterial  for  any  purpose. 

3.  The  defendant  offered  In  evidence  certi- 
fied copies  of  the  following  records:  A  judg- 
ment rendered  by  a  court  of  special  sessions 
held  tn  Montgomery  county  on  the  14th  of 
January,  1889,  convicting  the  deceased  of 
petit  larceny  upon  his  plea  of  guilty,  and 
sentencing  him  to  the  State  Industrial  School 
at  the  city  of  Rochester.  A  Judgment  of  the 
county  court  of  Cattaraugus  county  convict- 
ing the  deceased,  also  upon  a  plea  of  guilty, 
of  assault  in  the  first  degree,  and  sentencing 
him  to  imprisonment  in  State  Prison  for  four 
years.  The  defendant  also  offered  in  evi- 
dence a  letter  written  by  the  deceased,  dated 
Norfolk,  Va.,  June  19,  1902,  in  which  he 
asked  an  acquaintance  to  aid  in  freeing  him 
from  bis  enlistment  in  the  United  States 
navy  upon  the  ground  that  he  was  an  ex- 
convict,  and  closing  as  follows:  "Auburn 
record  is  four  years  for  assault,  14  months 
for  burglary.  Also  to  Albany  for  U.  S.  of- 
fense; also  State  I.  School  you  will  know 
how  to  work  it  I  guess  now  do  this  as  a 
favor."  No  offer  was  made  to  show  that 
the  defendant  had  heard  that  the  deceased 
had  been  convicted  of  any  of  these  offenses. 
All  this  evidence  was  excluded  upon  the  ob- 
jection that  it  was  not  the  proper  method  of 
proving  the  character  of  the  deceased,  that 
specific  acts  are  incompetent,  and  that  the 
proof  should  be  limited  to  general  reputa-' 
tion.  An  exception  was  taken  to  each  ruling 
as  it  was  made.  The  defendant  was  allowed 
to  show,  without  objection,  that  the  deceased 
had  been  In  State  Prison,  and  that  his  wife 
told  him  so,  but  no  effort  was  made  to  prove 
that  the  nature  of  the  offense  fo»  which  he 
was  thus  punished  was  brought  to  the  knowl- 
edge of  the  defendant.  So  far  as  he  knew, 
the  imprisonment  might  have  been  for  big- 
amy, forgery,  or  some  crime  not  involving 
violence.  The  general  character  of  the  de- 
ceased was  Immaterial,  for  the  worst  man 
has  the  right  to  live,  the  same  as  the  best, 
and  no  one  may  attack  another  because  his 
general  reputation  is  bad.  The  law  pro- 
tects every  one  from  unlawful  violence,  re- 
gardless of  his  character.  Upon  a  trial  for 
murder,  however,  the  accused,  after  giving 
evidence  tending  to  show  that  he  acted  in 
self-defense,  may  prove  that  the  general  rep- 
utation of  the  deceased  was- that  of  a  quar- 
relsome, vindictive,  or  violent  man,  and  that 
such  reputation  bad  come  to  his  knowledge 
prior  to  the  homicide.  People  v.  Gaimari,  176 
N.  Y.  84,  95,  68  N.  E.  112;  People  v.  Lamb, 
•41  N.  Y.  860,  306;  Abbott  v.  People.  86  N.  Y. 
4G0;  Eggler  v.  People,  56  N.  Y.  642;  Whar- 
ton's Criminal  Law  [2d  Ed.]  {  606;  Whar- 
ton's Criminal  Evidence  [9th  Ed.]  {  69;  Un- 
derbill's Criminal  Evidence,  $  324.  Such 
evidence  Is  not  received  to  show  that  the  de- 
ceased was  the  aggressor,  for,  if  competent 
for  that  purpose,  similar  evidence  could  be 
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given  as  to  the  reputation  of  the  defendant, 
as  bearing  on  the  probability  that  he  was 
the  aggressor.  It  Is  competent  "only  In  cases 
where  the  killing  took  place  under  circum- 
stances that  afforded  the  slayer  reasonable 
grounds  to  believe  himself  in  peril,  and-tben 
solely  for  the  purpose  of  illustrating  to  the 
Jury  the  motive  which  actuated  him."  Peo- 
ple v.  Lamb,  *41  N.  Y.  370.  Fear  founded 
on  fact  tends  to  rebut  the  presumption  of 
mnlice.  The  character  of  the  deceased  with 
reference  to  violence,  when  known  to  the 
accused,  enables  him  to  judge  of  the  danger, 
and  aids  the  jury  in  deciding  whether  he 
acted  in  good  faith,  and  upon  the  honest  be- 
lief that  his  life  was  in  peril.  It  shows  the 
state  of  his  mind  as  to  the  necessity  of  de- 
fending himself.  It  bears  upon  the  question 
whether,  in  the  language  of  the  Penal  Code, 
"there  is  reasonable  ground  to  apprehend  a 
design  on  the  part  of  the  person  slain 
•  *  *  to  do  some  great  personal  Injury 
to  the  slayer  *  *  •  and  there  is  immi- 
nent danger  of  such  design  being  accomplish- 
ed." Section  203.  When  self-defense  Is  an 
Issue,  threats  of  the  deceased,  even  if  un- 
known to  the  defendant,  are  admissible,  as 
they  tend  to  show  the  state  of  mind  of  the 
deceased.  r>«d  that  he  was  the  aggressor. 
Stokes  v.  reopte,  53  N.  Y.  164,  174,  13  Am. 
Rep.  4S)i';  People  v.  Taylor,  177  N.  Y.  237, 
88  N.  E.  KJ4.  Evidence  of  general  reputa- 
tion for  violence,  however,  is  received,  not  [ 
to  show  the  state  of  mind  of  the  deceased, 
but  of  the  accused— not  to  show  who  was  in 
fact  the  aggressor,  but  whether  the  defend- 
ant had  reasonable  ground  to  believe  that 
he  was  in  danger  of  great  personal  injury. 
Hence  it  la  obvious  that,  whatever  the  repu- 
tation of  the  deceased  for  violence  may  be, 
It  can  have  no  bearing  on  what  the  defend- 
ant apprehended,  unless  be  knew  it  If  he 
knew  that  the  deceased  was  reputed  to  be 
violent,  it  might  raise  in  his  mind  a  fear  of 
danger,  but  not  otherwise.  We  think  the 
evidence  of  previous  convictions  was  incom- 
petent, because  the  defendant  knew  nothing 
about  them,  or  about  the  nature  of  the  of- 
fenses, so  far  as  appears. 

The  evidence,  moreover,  was  incompetent 
for  another  reason.  The  offer  was  not  to 
prove  the  general  reputation  of  the  deceased 
for  violence,  but  to  show  specific  acts  of 
which  he  had  been  guilty,  not  toward  the 
defendant,  or  to  his  knowledge,  but  toward 
third  persons,  or  their  property.  The  rule  is 
well  settled  that  this  is  improper,  not  only 
because  character  is  never  established  by 
proof  of  individual  acts,  but  because  each 
specific  act  shown  would  create  a  new  Issue. 
People  v.  Gaimari,  170  N.  Y.  84,  95,  68  N.  E. 
112;  People  ▼.  Druse,  103  N.  Y.  655,  8  N.  E. 
733;  Thomas  v.  People,  67  N.  Y.  218,  225; 
Eggler  v.  People,  56  N.  Y.  642;  People  v. 
Lamb,  »41  N.  Y.  300,  300.  Eggler  v.  People 
Is  not  fnlly  reported,  but  we  make  the  fol- 
lowing extract  from  the  statement  of  the  re- 
porter:    "After  general  evidence  had  been 


given  on  behalf  of  the  prisoner,  tending  to 
show  that  the  deceased  was  disposed  to  be 
sullen  and  violent  in  temper  when  angry,  and 
that  when  excited  she  was  ungovernable  and 
passionate,  questions  were  asked  tending  to 
show .  particular  instances  of  exhibitions  of 
temper.  These  were  excluded,  under  objec- 
tion. Held,  no  error."  In  Thomas  v.  People, 
Judge  Earl,  writing  for  the  court,  said:  "Up- 
on the  trial  the  prisoner  was  permitted  to 
prove  threats  and  acts  of  violence  toward 
himself  by  the  deceased,  and  also  to  prove 
that  the  general  character  of  the  deceased 
was  bad;  that  he  was  very  quarrelsome  and 
vindictive.  He  offered  to  prove,  also,  that  be- 
fore he  came  to  the  prison  the  deceased  was 
engaged  in  several  fights  with  other  parties, 
in  each  of  which  he  used  a  knife,  and  cut  his 
opponent,  also  his  declarations  about  cutting 
people  witb  razors,  and  that  all  these  matters 
had  been  communicated  to  the  prisoner. 
These  offers  were  overruled,  and  this  is  now 
complained  of  as  error.  Even  if  the  proof 
given  of  the  general  character  of  the  deceas- 
ed was  competent  upon  the  facts  of  this  case, 
there  is  no  authority  for  holding  that  proof 
of  specific  acts  of  violence  upon 'other  per- 
sons, no  part  of  the  res  gestae,  and  in  no  way 
connected  with  the  prisoner,  was  competent" 
In  People  v.  Druse,  Judge  Andrews,  speaking 
for  all  the  judges,  said:  "The  rule  Is  that 
after  evidence  has  been  given  by  a  defendant 
tending  to  show  that  the  homicide  was  com- 
mitted in  self-defense,  he  may  follow  It  by 
proof  of  the  general  reputation  of  the  deceas- 
ed for  quarrelsomeness  and  violence.  But  a 
defendant  is  confined  to  proof  of  general  rep- 
utation, and  evidence  of  specific  acts  of  vio- 
lence toward  third  persons  is  inadmissible." 

The  defendant  insists  that  a  judgment  rec- 
ord imports  absolute  verity,  and  that  it  can- 
not give  rise  to  a  new  Issue,  because  it  can- 
not be  contradicted.  When,  however,  the 
question  arises  collaterally,  the  record  of  a 
Judgment  in  a  criminal  case  is  not  conclu- 
sive. In  Sims  v.  Sims,  75  N.  Y.  466,  the  de- 
fendant testified  as  a  witness  in  bis  own  be- 
half, and  a  record  of  his  conviction  in  the 
state  of  Ohio  for  a  felony  was  offered  by  the 
plaintiff  and  received  in  evidence  for  the  pur-  , 
pose  of  impeaching  him.  He  was  thereupon 
asked  by  his  counsel  whether  he  was  guilty 
of  the  offense  of  which  he  had  been  convict- 
ed, but  the  question  was  objected  to  and  ex- 
cluded. It  was  held  that  the  ruling  was  erro- 
neous, and  the  judgment  was  reversed. 

4.  At  the  close  of  the  charge,  to  which  no 
exception  was  taken,  counsel  for  the  defend- 
ant said  that,  while  he  recognized  "the  ex- 
ceeding fairness  and  Impartiality"  of  the 
charge,  he  wished  to  present  two  requests, 
one  of  which  was  charged,  and  the  other, 
with  the  action  of  the  court  thereon,  was  aa 
follows:  "I  ask  your  honor  to  charge  the  Ju- 
ry that  if,  at  the  time  of  the  commission  of 
the  act  charged  In  the  indictment,  if,  in  this 
case,  at  the  time  that  Itodawald  actually  shot 
the  revolver,  the  defendant  honestly  believed 
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himself  to  be  In  danger  of  great  bodily  harm 
from  the  deceased— from  the  man  killed— and, 
in  firing  the  shot  charged  In  the  indictment, 
the  defendant  acted  upon  that  belief,  then 
the  defendant  is  excusable,  whether  in  fact 
such  danger  actually  existed  or  not"  The 
court  declined  to  charge  "in  that  form,"  and 
remarked:  "I  leave  my  charge  as  I  have 
made  It  on  that  subject"  The  defendant  ex- 
cepted. In  the  body  of  the  charge  the  court 
said:  "Homicide  is  excusable  when  commit- 
ted by  accident  and  misfortune,  In  lawfully 
correcting  a  child  or  a  servant,  or  in  doing 
any  other  lawful  act  by  lawful  means,  with 
ordinary  caution  and  without  any  unlawful 
intent.  Homicide  is  also  justifiable  when 
committed  either  In  the  lawful  defense  of  the 
slayer-,  or  of  his  or  her  husband,  wife,  parent 
child,  brother,  sister,  master,  or  servant  or 
of  any  other  person  in  his  presence  or  com- 
pany, when  there  is  reasonable  ground  to  ap- 
prehend a  design  on  the  part  of  the  person 
slain  to  commit  a  felony,  or  to  do  some  great 
personal  injury  to  the  slayer  or  to  any  such 
person,  and  there  is  imminent  danger  of  such 
.design  being  accomplished,  or  in  the  actual 
resistance  of  the  attempt  to  commit  a  felony 
upon  the  slayer  in  his  presence,  or  upon  or  in 
a  dwelling  or  other  place  of  abode  in  which 
be  Is.  There  Is  a  further  provision  of  law  as 
follows:  An  act  otherwise  criminal  is  Justi- 
fiable when  it  Is  done  to  protect  the  person 
committing  it  or  another  whom  he  is  bound 
to  protect,  from  inevitable  and  irreparable  per- 
sonal injury,  and  the  Injury  could  only  be  pre- 
vented by  the  act;  nothing  more  being  done 
than  is  necessary  to  prevent  the  injury. 
*  •  •  As  regards  the  question  of  self-de- 
fense, I  think  I  can  render  you  no  better  serv- 
ice, and  certainly  can  state  it  no  clearer  by 
any  words  of  my  own,  than  the  words  which 
are  used  in  the  Court  of  Appeals,  where  this 
question  is  referred  to.  It  Is  said:  'Before  a 
party  can  Justify  the  taking  of  life  in  self-de- 
fense, he  must  show  that  there  was  reason- 
able grounds  for  believing  he  was  in  great  per- 
il, that  the  killing  was  necessary  for  his  es- 
cape, and  that  no  other  safe  means  was  open 
to  him.  When  one  believes  himself  about  to 
be  attacked  by  another  and  to  receive  great 
bodily  injury,  It  is  bis  duty  to  avoid  the  at- 
tack, if  in  his  power  to  do  so;  and  the  right 
of  attack,  for  the  purpose  of  self-defense, 
does  not  arise  until  he  has  done  everything  in 
his  power  to  avoid  its  necessity.*  •  •  • 
It  is  contended,  at  least  that  Bayer  did  at- 
tack Rodawald  with  the  knife  while  Roda- 
wald  was  on  his  way  home,  with  his  back 
turned,  and  that  Rodawald  grabbed  Bayer's 
arm  with  one  of  his  hands,  and  that  he  drop- 
ped the  gun  and  took  the  revolover,  and  in 
some  way  that  was  discharged  and  Bayer  was 
killed.  It  is  contended  on  the  part  of  Roda- 
wald that  he  did  not  intend  to  shoot;  that 
it  was  a  mere  accident  or,  at  all  events,  that 
if  It.  was  not  that  that  he  did  no  more  than 
was  necessary  to  protect  his  own  life,  and  it 
was  absolutely  necessary  to  protect  him  from 


great  bodily  harm;  and  that  what  be  did 
there  he  was  justified  in  doing,  as  a  matter 
of  self-defense;  and  his  counsel  urges  that 
under  the  law  as  It  is  in  this  state,  he  had 
the  right  to  do  what  he  did.  I  have  read 
the  law  In  your  hearing."  The  law  does  not 
Justify  homicide  upon  the  theory  of  self-de- 
fense, so  far  as  It  is  applicable  to  this  case, 
unless  two  facts  exist:  (1)  There  must  be 
reasonable  ground  to  apprehend  a  design  on 
the  part  of  the  person  slain  to  do  some  great 
personal  injury  to  the  slayer;  (2)  there  must 
be  imminent  danger  of  such  design  being  ac- 
complished. The  question  is  not,  merely, 
what  did  the  accused  believe?  but,  also,  what 
did  he  have  the  right  to  believe?  Whatever 
may  be  said  as  to  the  sufficiency  of  the  re- 
quest so  far  as  the  first  requirement  Is  con- 
cerned, there  was  no  attempt  to  comply  with 
the  second.  The  element  of  imminent  danger 
that  the  design  would  be  accomplished  was 
wholly  wanting,  and  hence  the  exception 
raises  no  error.    Pen.  Code,  5  205. 

The  defendant's  counsel  further  urges  that 
so  far  as  the  charge  related  to  self-defense — 
a  subject'  of  vital  importance  to  his  client- 
it  consisted  mainly  of  certain  sections  read 
from  the  Penal  Code,  and  was  so  general  that 
the  jury  may  not  have  clearly  understood  It 
There  is  some  force  in  this  criticism,  for  a 
statute  framed  to  cover  all  cases  may  pro- 
duce confusion  where  it  is  all  read  to  the 
Jury  with  no  explanation,  instead  of  the  part 
only  that  applies  to  the  case  in  hand,  but  no 
reversible  error  is  presented.  The  counsel 
should  have  requested  further  instructions, 
which  would  doubtless  have  been  given,  or, 
if  they  had  been  refused,  he  could  have  been 
protected  by  an  exception.  As  we  have. re- 
cently said:  "Only  errors  raised  by  exception 
require  a  new  trial,  and  it  is  only  when  we 
are  satisfied  that  the  verdict  was  against  the 
weight  of  evidence,  or  against  law,  or  that 
justice  requires  a  new  trial,  that  we  are  per- 
mitted to  reverse  whether  an  exception  shall 
have  been  taken  or  not  in  the  court  below." 
People  v.  Tobin,  176  N.  Y.  278,  288,  68  N.  E. 
359.  A  new  trial  should  not  be  granted  with- 
out substantial  reasons,  for  a  loose  admin- 
istration of  the  law  against  murder  tends  to 
cheapen  human  life. 

The  judgment  of  conviction  should  be  af- 
firmed. 

O'BRIEN,  J.  (dissenting).  The  homicide  of 
which  the  defendant  was  convicted  was  con- 
cededly  the  result  of  a  quarrel  between  him 
and  the  deceased.  The  subject-matter  of  the 
quarrel  was  some  old  fence  posts  on  the  line 
of  the  railroad  In  the  vicinity  of  which  the 
parties  lived.  These,  posts  were  of  no  value 
except  for  firewood.  The  defendant  claimed 
that  they  were  given  to  him  by  some  of  the 
railroad  officials,  while  a  Mrs.  Keating  claim- 
ed they  belonged  to  her  for  the  same  reason. 
The  deceased  had  no  interest  whatever  in 
the  controversy,  but  he  lived  with  Mrs.  Keat- 
ing and  became,  in  some  sense,  the  champion 
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of  her  cause.  The  vital  question  In  the  case 
la  upon  the  facta  concerning  the  actions  of 
.the  deceased  and  the  defendant  at  the  mo- 
ment of  the  tragedy.  The  witnesses  on  ei- 
ther side  did  not  possess  a  very  high  grade 
of  Intelligence.  The  defendant,  his  wife  and 
children,  testified,  In  substance,  that,  at  the 
'moment  when  the  fatal  shot  was  fired,  the 
deceased  was  advancing  toward  the  defend- 
ant In  a  hostile  attitude,  with  a  knife  In  his 
uplifted  hand.  On  the  part  of  the  people,  the 
witnesses  were  the  friends  and  associates  of 
the  deceased;  and  they  testified,  substan- 
tially, that  he  had  no  knife,  and  made  no 
hostile  demonstrations  toward  the  defendant 
It  is  certain  that  a  knife  was  found  a  day  or 
two  after  the  tragedy  In  the  vicinity  of  the 
place  where  the  killing  occurred.  It  was 
claimed  on  the  part  of  the  people  that  this 
knife  was  placed  there  after  the  transaction 
for  the  purpose  of  furnishing  evidence  In 
the  defendant's  behalf.  It  Is  quite  clear  that 
the  defendant  himself  had  no  opportunity  to 
place  it  there,  nor  had  he  any  opportunity 
to  confer  directly  with  his  wife  or  children. 
So  the  people's  theory  must  be  that  some  of 
the  children  or  the  wife  must  have  bad  the 
gift  of  foresight  to  such  an  extent  that  they 
placed  the  knife  where  it  was  found  for  the 
purpose  of  building  upon  that  fact  a  theory 
for  the  defense  of  the  accused.  It  is  not  ab- 
solutely impossible  that  that  theory  may  be 
true,  but,  considering  all  the  facts  and  circum- 
stances of  the  case,  and  especially  the  age  of 
the  children,  and  their  general  Intelligence, 
as  well  as  that  of  their  mother,  it  Is  difficult 
to  believe.  But  the  important  fact  is  that 
there  Was  a  sharp  conflict  of  evidence  In  the 
case  as  to  what  actually  took  place  at  the 
time  of  the  homicide.  On  the  one  side,  It  is 
claimed  that  the  defendant,  shot  the  deceas- 
ed with  deliberation  and  premeditation,  with- 
out any  cause  and  without  any  reason  to 
fear  any  assault  upon  himself,  although  the 
deceased  and  the  defendant,  so  far  as  it  ap- 
pears, never  had  any  quarrel  before,  and  no 
animosity  existed  between  them.  On  the  oth- 
er hand,  the  claim  is  that  the  defendant  fired 
the  fatal  shot  when  he  saw  the  deceased  ad- 
vancing towards  him  with  a  knife  in  his  up- 
lifted hand,  and  under  the  fear  and  apprehen- 
sion that  his  own  life  was  imperiled.  It  Is 
Important,  therefore,  that  every  right  secur- 
ed to  the  defendant  was  awarded  to  him  up- 
on the  trial;  and,  if  there  is  any  error  In  the 
rulings  or  decisions  at  the  trial,  then,  clearly, 
the  Judgment  ought  to  be  reversed.  I  think 
there  was  such  error,  and  it  will  be  necessary 
to  refer  to  the  charge  of  the  learned  trial 
judge,  or  rather,  to  what  took  place  after  the 
charge. 

The  defendant's  counsel,  at  the  close  of  all 
the  proceedings,  Including  the  charge,  re- 
quested the  court  to  charge  as  follows:  "I 
ask  your  honor  to  charge  the  Jury  that  if,  at 
the  time  of  the  commission  of  the  act  char- 
ged In  the  indictment,  if,  in  this  case,  at  the 
time  Rodawald  actually  shot  the  revolver, 


the  defendant  honestly  believed  himself  to 
be  In  danger  of  great  bodily  barm  from  the 
deceased— from  the  man  killed— and,  in  firing 
the  shot  charged  In  the  indictment,  the  de- 
fendant acted  upon  that  belief,  then  that  the 
defendant  is  excusable,  whether  In  fact  such 
danger  actually  existed  or  not"  This  re- 
quest was  refused,  and  the  defendant  duly 
excepted.  This  ruling  of  the  learned  trial 
court  Is  now  defended  by  the  learned  district 
attorney  In  one  way  only,  and  that  Is  that 
the  request  was  not  expressed  in  the  precise 
language  of  the  statute— that  is  to  say,  it 
omitted  the  language,  "when  there  Is  a  rea- 
sonable ground  to  apprehend  a  design,"  etc.; 
but  the  request  embraced  the  condition  that 
the  defendant  honestly  believed  that  be  was 
in  great  bodily  harm,  and  that  if,  acting  upon 
that  belief,  he  fired  the  fatal  shot,  then  he 
was  excusable.  I  think  that  the  request  was 
substantially  sufficient,  within  the  scope  and 
meaning  of  the  statute.  If  the  jury  could 
find  that  what  the  defendant  did  was  under 
an  honest  belief  that  his  life  was  imperiled, 
or  that  he  was  in  danger  of  great  bodily 
harm,  then,  clearly,  the  defendant  could  not 
have  been  convicted  of  murder  in  the  first 
degree,  even  if  he  could  be  convicted  of  some 
inferior  grade  of  homicide.  There  was  proof 
in  the  case,  as  already  stated,  which  would 
Justify  the  jury  in  finding  that  to  be  the  fact; 
and  the  refusal  of  the  learned  trial  court  to 
give  the  instructions  as  presented  was  error, 
since  the  refusal  to  so  charge  amounted,  in 
substance,  to  a  direction  that  the  jury  could 
convict  of  murder  In  the  first  degree,  even 
though  satisfied  of  the  truth  of  the  facta  em- 
braced in  the  request.  But  some  of  my  as- 
sociates now  think  that  the  district  attorney 
has  not  placed  his  justification  of  this  ruling 
upon  the  proper  ground,  and  that  the  ruling 
should  now  be  upheld  on  the  ground  that  it 
had  already  been  given.  The  only  reference 
to  this  subject  to  be  found  in  the  charge  is 
the  following:  The  learned  trial  court  read 
to  the  Jury  all  the  statutes  upon  the  subject 
of  murder  In  its  different  degrees,  and  upon 
the  subject  of  manslaughter,  justifiable  or  ex- 
cusable homicide.  These  statutes  are  all  of 
considerable  length,  and  it  is.  too  much  to  ex- 
pect that  the  mere  reading  of  the  text  is  suffi- 
cient to  Inform  the  lay  mind  as  to  their  ap- 
plication. The  learned  trial  judge  referred 
to  the  question  now  under  consideration  only 
by  reading  the  statute,  which  is  as  follows: 
"Homicide  is  also  justifiable  when  commit- 
ted, either  in  the  lawful  defense  of  the  slayer 
or  of  his  or  her  husband,  wife,  parent  child, 
brother,  sister,  master  or  servant  or  of  any 
other  person  in  his  presence  or  company 
when  there  is  reasonable  ground  to  appre- 
hend a  design  on  the  part  of  the  person  slain 
to  commit  a  felony  or  to  do  some  great  per- 
sonal Injury  to  the  slayer,  or  to  any  sucb 
person,  and  there  is  imminent  danger  of  such 
design  being  accomplished."  In  no  other 
way  did  the  learned  trial  judge  convey  to 
the  jury  the  idea  embraced  in  the  request 


Digitized  by 


Google 


N.X.) 


PEOPLE  r.  RODAWALD. 


,9 


There  are  only  a  few  -words  In  this  statute 
-which  have  any  application  to  this  case,  and 
the  proposition  now  is  that  the  mere  reading 
of  the  statute,  with  a  great  number  of  other 
statutes  on  the  subject  of  homicide,  must 
hare  conveyed  to  the  minds  of  the  Jury  the 
same  idea  that  Is  embraced  in  the  request; 
that  is  to  say,  the  argument  is  that  the  jury 
must  be  deemed  not  only  to  have  carried  in 
their  minds  this  vast  mass  of  statutory  ver- 
biage, but  was  able  to  pick  out  of  it  the  idea 
that  applied  to  the  case.  The  request  was 
framed  In  simple  terms,  well  calculated  to 
convey  to  the  jury  the  precise  rule  of  law 
that  applied  to  the  evidence  which  they  were 
about  to  consider.  The  mere  reading  in  the 
presence  of  a  jury  of  such  a  statute,  without 
any  explanation  as  to  how  and  in  what  re- 
spect the  statute  applies  to  the  case,  is  not  a 
sufficient  discharge  of  the  duty  of  the  trial 
court  engaged  in  the  trial  of  a  capital  offense. 
If  the  request  had  a  foundation  in  the.  evi- 
dence, as  it  certainly  had,  then  it  should  have 
been  given  to  the  jury  for  their  guidance. 

In  Remsen  v.  People,  43  N.  Y.  6,  the  de- 
fendant's counsel  read  to  the  court,  in  the 
presence  of  the  jury,  three  propositions  in 
writing,  which  he  requested  the  court  to 
charge.  The  recorder,  addressing  the  coun- 
sel for  the  defendant,  replied:  "I  charge 
your  third  proposition.  The  first  and,  sec- 
ond, I  decline  to  charge."  And  to  this  re- 
fusal there  was  an  exception.  The  third  re- 
quest was  this:  "Third.  That  good  character 
is  a  fact  to  be  considered  by  the  jury,  like 
every  other  fact  in  the  case,  no  matter  what 
the  other  testimony  in  the  case  may  be." 
The  question  in  this  court  was  whether  the 
charge  was  sufficient,  and  Judge  Allen, 
speaking  for  a  unanimous  court,  said:  "I 
doubt  if  the  response  of  the  judge  to  the 
request  of  the  counsel  for  the  prisoner  to 
charge  as  stated  In  respect  to  the  evidence  of 
good  character  by  the  accused  can  be  re- 
garded as  a  part  of  the  charge  and  instruc- 
tions to  the  jury.  It  was  a  transaction  be- 
tween the  counsel  and  the  court,  and  con- 
stituted no  part  of  the  charge  and  instruc- 
tions addressed  to  the  jury."  The  full  facts 
of  that  case  are  not  reported  in  the  volume 
cited,  but  they  appear  in  the  record  of  the 
case  upon  appeal  just  as  here  stated.  Now, 
if  the  written  request  in  that  case,  which 
was  assented  to  and  charged  by  the  court, 
and  in  terms  covered  the  whole  question,  and 
was  concededly  correct,  did  not  control  the 
case,  as  a  part  of  the  charge,  how  can  It  be 
said  that  the  mere  reading  of  a  series  of 
complicated  statutes  to  the  jury,  followed 
by  a  refusal  to  charge  a  request  which  em- 
bodied the  very  pith  and  substance  of  the 
statute,  >and  pointed  out  its  application  to  the 
evidence,  gave  to  the  defendant  all  his  rights 
upon  the  trial?  The  request  was  a  very  rea- 
sonable one.    It  applied  to  the  case  directly, 


and  to  the  vital  question  involved,  and,  I 
think,  should  not  have  been  refused.  The 
law  applicable  to  this  feature  of  the  case 
has  been  well  stated  by  a  modern  author  of 
the  highest  authority  in  these  words:  "The 
law  of  the  case  which  the  judge  is  to  lay 
down  to  the  Jury  is  not  the  abstract  law, 
such  as  a  statute  or  a  common-law  definition 
of  a  crime,  but  the  law's  conclusions  from 
the  several,  and  perhaps  varied,  facts  which 
the  evidence  tends  to  establish,  viewed  in 
connection  with  the  pleadings.  Therefore  no 
abstract  proposition,  however  correct  should 
be  given  in  charge,  not  only  because  it  woujd 
be  confusing  to  the  jury,  who,  being  unused 
to  legal  disquisitions,  would  hot  know  how 
to  apply  it,  but  also  because  its  combina- 
tion with  the  special  facts  might  render  it 
erroneous.  In  other  words,  the  judge  should 
state,  not  the  general  law  of  the  subject,  but 
the  legal  rules  governing' the  facts  in  con- 
troversy—all of  them,  not  a  part  only— as  the 
evidence  tends  to  prove  them;  and  bis  words 
should  be  interpreted  and  judged  of,  nbt'Jn 
any  abstract  way,  but  with  reference  to 
those  facts.  For  the  same  language  may  be 
correct  or  erroneous  according  to  the.  facts 
whereof  it  is  spoken.  Still,  an  abstract  prop- 
osition possibly  may,  and  sometimes  does, 
fit  the  facts,  in  which  case  it  is  properly  giv- 
en. And  it  will  not  always  be  error  > to  read 
extracts  from  reported  decisions,  or  the 
words  of  the  statute  or  of  a  text-book,  ac- 
companied by  instructions  adapting  them  to 
the  particular  case;  yet  it  is  not  often  ad- 
visable." Bishop's  New  (Mm.  Pro.  vol.  1 
(4th  Ed.)  §  978.  The  text  quoted  seems  to  be 
such  a  reasonable  and  sensible  statement  of 
the  law  concerning  the  duties  of  the  court 
upon  the  trial  of  a  capital  case,  and  the  le- 
gal rights  of  the  defendant,  that  any  refer- 
ence to  the  numerous  cases  cited  in  the  notes 
is  unnecessary.  It  must  be  obvious  to  any 
one  that  the  rule  thus  stated  applies  directly 
to  this  case.  "It  is  not  the  words  of  the  law, 
but  the  internal  sense  of  it,  that  makes  the 
law.  The  letter  of  the  law  is  the  body.  The 
sense  and  reason  of  the  law  is  the  soul." 
So  in  this  case  it  was  not  the  statute  or  Bare 
words  of  the  law  that  should  have  been  giv- 
en to  the  jury,  but  the  sense  and  meaning 
of  the  law,  when  applied  to  the  facts  in  evi- 
dence—in other  words,  the  conclusion  which 
the  law  draws  from  the  particular  fapts  of 
the  case.  Even  if  the  question  is  more 
doubtful  than  it  appears  to  me  to  be,  the  de- 
fendant should  receive  the  benefit  of  the 
doubt. 

I  think  there  should  be  4  hew  trial  in  this 
case. 

GRAY,  BARTLETT,  and  WERNER,  73., 
concur  with  VANN,  J.  PARKER,  C.  X,  and 
MARTIN,  J.,  concur  with  O'BRIEN, 

Judgment  of  conviction  affirmed. 
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(177   N.  T.   515) 

PEOPLE  ex  re!.  CONTINENTAL  INS.  CO. 
t.  MILLER,  State  Comptroller. 

(Court  of  Appeals  of  New  York.    Feb.  23, 
1904.) 

TAXATION— INSURANCE     COMPANIES— GROSS 

PREMIUMS— REINSURANCE. 

1.  The  gross  amount  of  premiums  received  by 
domestic  insurance  companies  for  business  done 
in  a  state,  for  the  purposes  of  taxation,  under 
Laws  1896,  p.  859,  c.  908,  g  187,  as  amended 
by  Laws  1901,  p.  297,  c.  118,  §  1,  imposing  an 
annual  state  tax  for  the  privilege  of  carrying' 
on  the  business,  and  providing  that  the  term 
"gross  premiums"  shall  include  such  premiums 
as  are  collected  from  policies  subsequently  can- 
celed, and  from  reinsurance,  does  not  include 
premiums  unearned  and  paid  in  advance,  but 
refunded  on  cancellation  of  a  policy. 

2.  Premiums  paid  for  reinsurance  by  a  domes- 
tic insurance  company  cannot  be  deducted  from 
the  gross  receipts  in  determining  the  gross 
amount  of  business  received  or  business  done  in 
the  state  by  a  domestic  insurance  company  for 
purposes  of  taxation,  under  Laws  1890,  p.  869, 
c.  90S,  i  187,  as  amended  by  Laws  1901,  p. 
297,  c.  118,  §  1. 

Haight,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Certiorari  by  the  people,  on  the  relation  of 
the  Continental  Insurance  Company,  against 
Nathan  L.  Miller,  comptroller  of  the  state  of 
New  York,  to  review  refusal  of  defendant 
to  revise  a  tax  assessed  against  the  relator. 
From  an  order  of  the  Appellate  Division  (85 
N.  Y.  Supp.  1142),  confirming  such  order,  re- 
lator appeals.    Modified. 

John  S.  Sheppard,  Jr.,  for  appellant  John 
Cunneen,  Atty.  Gen.  (William  H.  Wood,  on 
the  brief),  for  respondent 

VANN,  J.  The  relator,  a  domestic  fire  in- 
surance corporation,  is  subject  to  taxation 
at  the  rate  of  1  per  cent,  per  annum  on  the 
gross  amount  of  premiums  received  during 
the  calendar  year  for  business  done  in  this 
state.  Tax  Law,  I  187  (Laws  1896,  p.  859,  c. 
908,  as  amended  by  Laws  1901,  p.  297,  c.  118, 
g  1).  The  comptroller,  in  computing  the  gross 
amount  of  its  premiums  for  the  year  1901, 
included  the  sum  of  $49,280.81  refunded  to 
policy  holders  upon  canceled  policies,  and 
refused  to  deduct  the  sum  of  $13,149.40  paid 
by  the  company  for  reinsurance.  Upon  due 
application  made,  he  declined  to  readjust  the 
tax  by  deducting  either  of  the  sums  named, 
and  a  writ  of  certiorari,  issued  to  review  his 
determination,  resulted  in  the  affirmance 
thereof  by  the  Appellate  Division,  one  of  the 
justices  dissenting. 

The  questions  presented  require  us  to  con- 
strue section  187  of  the  tax  law,  which,  so 
far  as  applicable  to  the  case  in  hand,  is  as 
follows:  "An  annual  state  tax  for  the  priv- 
ilege of  exercising  corporate  franchises  or 
for  carrying  on  business  in  their  corporate  or 
organized  capacity  within  this  state  equal  to 
one  per  centum  on  the  gross  amount  of 
premiums  received  during  the  preceding  cal- 
endar year  for  business  done  in  this  state. 


whether  such  premiums  were  in  the  form  of ' 
money,  notes,  credits,  or  any  other  substi- 
tute for  money,  shall  be  paid  annually  into 
the  treasury  of  the  state,  on  or  before  the 
first  day  of  June  by  the  following  corpora- 
tions: "(1)  Every  domestic  insurance  corpora- 
tion, incorporated,  organized  or  formed  un- 
der, by,  or  pursuant  to  a  general  or  special 
law.  •  •  •  (3)  •  •  •  The  term  'gross 
premiums'  as  used  in  this  article  shall  in- 
clude, in  addition  to  all  other  premiums, 
such  premiums  as  are  collected  from  policies 
subsequently  canceled  and  from  reinsurance. 
•  •  •"  Laws  1901,  p.  297,  c.  118,  {  1;  Tax 
Law,  Laws  1896,  p.  859,  c.  908,  {  187.  When 
the  law  was  passed  in  1896,  as  well  as  after 
It  was  amended  in  1897,  the  last  sentence 
above  quoted  did  not  appear,  but  In  1901 
the  section  was  revised  and  enlarged  in 
many  respects,  and  that  sentence  was  then 
added.  Laws  1896,  p.  859,  c.  908,  5  187,  as 
amended  by  Laws  1897,  p.  G30,  c.  494,  S  1. 

Two  questions  ore  presented  for  decision: 
(1)  Should  unearned  premiums,  paid  in  ad- 
vance, but  refunded  upon  the  cancellation 
of  policies,  be  included!  in  "the  gross  amount 
of  premiums  received  •  •  •  for  business 
done"?  (2)  Should  the  sum  paid  by  the  re- 
lator to  other  companies  for  reinsuring  its 
risks  be  deducted  from  such  gross  amount? 

The  tax  under  consideration  is  an  annu'al 
tax  imposed  upon  a  corporation  for  the  priv- 
ilege of  exercising  its  corporate  franchises 
and  carrying  on  business  in  a  corporate  ca- 
pacity within  this  state.  People  ex  rel.  Mu- 
tual Trust  Co.  v.  Miller,  177  N.  Y.  51,  54,  69 
N.  E.  124.  It  is  measured  by  business  done 
during  the  calendar  year  ending  on  the  31st 
of  December,  and  is  payable  on  June  30th  of 
the  following  year.  Tax  Law,  Laws  1901,  pp. 
297,  298,  c.  118,  §§  187, 189.  As  an  aid  to  the 
comptroller  in  fixing  the  amount  of  the  tax, 
each  corporation  subject  to  taxation  under 
section  187  is  required  "on  or  before  March 
1st  In  each  year"  to  make  a  written  report 
"stating  the  entire  amount  of  premiums  re- 
'  ceived  on  business  done  thereby  in  this  state 
during  the  year.  *  •  •"  Tax  Law,  5  189. 
The  consideration  for  the  tax  is  the  insur- 
ance business  done  during  an  entire  year, 
ascertained  after  the  expiration  of  the  year, 
and  expressed  In  the  gross  amount  of  premi- 
ums received  during  the  year.  The  gross  pre- 
miums embrace,  in  addition  to  all  others,  such 
as  ore  collected  from  policies  subsequently 
canceled.  Id.  5  187.  The  statute  does  not 
expressly  include  In  the  gross  premiums  those 
received,  but  those  collected  from  canceled 
policies.  What  is  the  business  done  through  a 
canceled  policy?  It  is  the  insurance  made  or 
indemnity  furnished  during  the  period  that 
the  policy  is  in  force.  That  is  the  only  busi- 
ness that  a  fire  insurance  company  can  do. 
Every  fire  insurance  policy  in  this  state, 
by  its  terms,  is  subject  to  cancellation,  and 
in  that  event  it  is  provided  both  by  the  pol- 
icy and  by  statute  that  the  unearned  pre- 
mium shall  be  refunded  by  the  company. 
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Ins.  Law,  Laws  1892,  p.  1981,  c.  690,  f  122. 
Thus  a  policy  for  a  specified  time  continues 
in  force  no  longer  than  both  parties  elect, 
for  either  may  end  it  'at  will.  If  a  policy  is 
written  for  one  year,  bat  is  canceled  after  it 
has  run  six  months,  the  business  done  by 
means  of  that  policy  is  insurance  of  the 
property  affected  for  six  months.  That  pe- 
riod covers  the  entire  life  of  the  policy,  and 
the  company  furnishes  no  insurance  after  it 
has  expired.  It  then  ceases  to  do  business, 
so  far  as  that  policy  is  concerned;  and,  if  all 
its  policies  were  canceled  at  the  same  time, 
it  would  cense  to  do  business  altogether. 

What  is  the  amount  collected,  within  the 
meaning  of  the  act,  upon  such  a  policy,  as- 
suming that  the  premium  for  one  year  was 
paid  in  advance,' and  that  the  proper  propor- 
tion was  refunded,  upon  cancellation?  The 
time  of  viewing  the  transaction,  as  is  ap- 
parent from  the  time  when  the  report  to  the 
comptroller  is  made  and  the  tax  fixed,  is  not 
the  date  of  the  policy,  but  the  date  of  can- 
cellation, when  the  contract  ends  and  insur- 
ance ceases.  As  the. tax  is  paid  for  business 
done,  and  the  business  done  is  insurance  for 
six  months,  the  amount  collected  is  either  the 
sum  collected  and  retained,  or  else  it  includes 
something  for  business  not  done,  or  unrealiz- 
ed anticipations  of  business.  While,  in  a 
certain  sense,  It  may  be  said  that  payment 
of  the  premium  In  advance  for  one  year 
involves  Insurance  made  for  one  year,  not- 
withstanding the  fact  that  according  to  its 
terms  the  policy  is  subsequently  canceled, 
a  majority  of  the  court  is  of  the  opinion 
that  this  is  inconsistent  with  the  fair  mean- 
ing of  the  words  "business  done,"  when  look- 
ed back  upon  at  the  end  of  the  year.  The 
premium  which  represents  business  done  is 
the  amount  that  the  company  has  the  benefit 
of  and  furnishes  an  equivalent  for.  It  is 
the  money  earned  by  the  policy,  for  the  rest 
is  a  liability.  Ins.  Law,  Laws  1892,  p.  1979, 
c.  600,  |  118.  When  part  of  the  premium  is 
refunded,  It  is  the  same  in  effect  as  if  it 
had  never  been  paid.  The  contract  is  termi- 
nated pursuant  to  Its  provisions,  and  there- 
after the  company  neither  gives  nor  takes 
any  benefit  therefrom.  It  no  longer  does 
business  or  provides  insurance  through  that 
policy.  If  all  its  policies  should  be  canceled 
on  the  first  of  July  and  It  should  issue  no 
others  during  the  rest  of  the  calendar  year. 
It  could  not  properly  be  said  that  it  did  any 
insurance  business  during  that  period.  A  tax 
upon  the  sum  repaid  would  be  arbitrary,  for 
It  would  have  no  relation  to  the  privilege 
of  exercising  the  corporate  franchise  for 
which  in  express  terms  the  tax  is  Imposed. 
If  two  companies  during  the  same  year 
should  each  receive  $100,000  In  premiums, 
and  one  shonld  refund  half  while  the  other 
refunded  nothing  on  canceled  policies,  taxa- 
tion of  both  in  the  same  amount  would  vio- 
late the  theory  of  the  act,  and  trample  upon 
the  presumption  that  a  t:..:  is  laid  in  re- 
turn for  some  proportionate  value  received  by 


the  taxpayer.  According  to  the  construction 
that  we  have  adopted,  however,  which  im- 
presses us  as  just  and  reasonable,  the  amount 
paid  to  the  state  would  be  in  exact  proportion, 
to  the  value  received  by  the  corporation  for 
the  tax,  and  the  object  of  the  statute  would 
thus  be  carried  out  in  every  respect  The 
company  would  have  the  benefit  of"  doing 
the  business  and  the  state  would  have  the 
revenue  from  all  the  business  done. 

It  may  be  asked,  why  does  the  statute  say 
"gross  premiums"  unless  it  means  all  pre- 
miums received,  whether  refunded  or  not? 
We  think  the  use  of  the  word  "gross"  was 
intended  to  include  all  premiums  that  remain 
In  the  treasury  of  the  company,  and  to  ex- 
clude any  deductions  for  the  commissions  of 
agents  or  the  expenses  of  doing  business. 
The  gross  amount  collected  from  canceled 
policies  means  the  gross  amount  collected 
and  retained  by  the  company.  The  amount 
paid  back  is  not  collected  for  business  done, 
but  received  for  business  expected  to  be  done. 
The  key  to  the  construction  of  the  statute  is 
business  done,  for  that  is  the  basis  of  the 
tax.  The  state  allows  the  corporation  to 
do  business,  and  taxes  it  for  such  business  as 
it  actually  does,  not  for  business  attempted, 
but  never  completed.  A  canceled  policy  does 
not  represent  business  done  after  the  date 
of  cancellation,  for  no  business  is  done 
through  that  policy  after  that  date.  The  ex- 
ercise of  the  right  to  cancel  interrupts  the 
business  being  done  by  the  policy  and  ipso 
facto  renders  the  company  liable  to  repay 
the  unearned  premium;  and  we  think  It 
would  be  unreasonable  to  hold  that  the  sum 
refunded  Is,  for  the  purposes  of  taxation 
under  this  statute,  actually  collected. 

The  Supreme  Court  of  Illinois  recently 
passed  upon  the  meaning  of  similar  words  in 
a  statute  of  that  state  (Hurd's  Rev.  St  1899. 
c.  73,  f  297),  which  imposed  a  tax  of  "two 
per  cent,  of  the  gross  amount  of  premiums 
received  by  [the  company]  for  business  done 
"  *  •  during  the  preceding  calendar 
year."  That  learned  court  united  In  constru- 
ing the  act  as  follows:  "There  is  no  dispute 
as  to  the  meaning  of  the  word  'gross,'  and  it 
is  conceded  that  It  means  the  whole  or  en- 
tire amount  of  premiums  received  for  busi- 
ness done  in  this  state  during  the  year.  The 
word  'gross'  is  opposed  to  'net,'  and  its  ordi- 
nary meaning  is  the  entire  amount  of  the  re- 
ceipts of  a  business,  while  the  net  receipts 
are  those  remaining  after  deductions  for  the 
expenses  and  charges  of  conducting  the  busi- 
ness. *  *  *  If  it  Is  true  that  a  part  of  a 
premium  unearned  and  returned  to  the  insur- 
ed is  premium  for  business  done,  it  is  equal- 
ly true  that,  if  a  whole  premium  were  re- 
.  turned,  and  there  was  in  fact  no  insurance, ' 
the  money  would  be  premium  for  business 
done.  According  to  the  argument  which- 
would  include  premiums  returned  on  cancel- 
ed policies,  if  an  insurance  company  should 
Issue  a  policy  and  receive  a  premium,  and 
at  once  cancel  the  policy  and  return  the 
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premium,  It  would  have  done  the  amount  of 
business  represented  by  the  policy,  and  the 
amount  received  would  be  a  premium  for  In- 
surance business  done.  We  do  not  think  the 
language  used  will  bear  that  construction. 
The  merchant  would  not  think  of  including 
In  the  gross  receipts  of  his  business  any  sales 
of  goods  with  the  privilege  of  return  on  the 
part  of  the  purchaser,  where  they  are  In  fact 
returned.  In  such  a  case  there  is  In  the  end 
no  sale,  and  no  business  done,  in  any  proper 
sense.  So  in  the  case  of  an  insurance  policy 
tor  a  definite  period  with  an  agreement  that 
it  may  ran  any  portion  of  that  period  and 
then  cease. .  If  the  policy  is  canceled,  and  the 
Insurance  ceases,  there  is  no  insurance  busi- 
ness for  the  remaining  portion  of  the  period. 
•  *  ».  An  insurance  company  would  not 
be  authorized  to  omit  from  its  statement  any 
part  of  premiums  received  merely  on  the 
ground  that  policies  might  be  canceled  in  the 
future;  but  where  they  have  been  in  fact 
canceled,  and  the  money  returned,  the  en- 
tire or  gross  premium  receipts  cannot,  by 
any  fair  interpretation,  include  the  moneys 
so  returned.  •  •  •  The  apparent  purpose 
of  the  act  is  to  levy  a  tax  on  gross  income, 
and  not  upon  money  which  is  in  no  sense 
revenue  to  the  insurance  companies."  The 
German  Alliance  Insurance  Co.  v.  Van 
Cleave,  191  III.  410,  414,  61  N.  E.  94,  96.  We 
adopt  this  reasoning,  and  decide  that  the 
comptroller  erred  is  Including  the  amount 
refunded  to  policy  holders  upon  canceled  pol- 
icies in,  the  gross  amount  of  premiums  col- 
lected. 

The  second  question  involves  the  meaning 
of  "reinsurance,"  as  used  by  the  Legislature 
to  enacting  that  the  term  "gross  premiums" 
shall  include  such  "as  are  collected  from  pol- 
icies subsequently  canceled  and  from  reinsur- 
ance." ■  This  means,  as  we  read  it,  premiums 
collected  by  the  relator  from  reinsuring  the 
risks  of  other  companies.  Reinsurance  is  a 
contract  by  which  one  insurer  insures  the 
risks  of  another  insurer.  The  statute  is 
dealing  with  the  gross  premiums  collected  by 
an  insurance  company  for  business  done; 
that  is,  for  Insurance  furnished.  It  has  to 
do  with  receipts,  not  with  disbursements.  It 
Includes  premiums  collected  from  canceled 
policies  and  premiums  collected  from  reinsur- 
ance, for  the  word  "collected"  applies  to  the 
latter  subject  with  the  same  force  as  to  the 
former.  The  act  does  not  refer  to  what  is 
paid  out,  for  It  permits  no  deduction  even 
for  expenses,  but  to  what  is  paid  In.  A  pre- 
mium paid  for  reinsurance  Is  an  expense  of 
the  business,  but  a  premium  collected  from 
reinsurance  is  part  of  the  gross  receipts  from 
the  corporate  business,  which  is  what  the 
statute  alms  at  The  original  contract  is  not 
terminated  as  to  the  case  of  a  canceled  pol- 
icy, but  remains  in  force,  and  the  liability  of 
the  first  insurer  to  the  insured  Is  not  affected 
by  the  reinsurance.  Business  is  still  done 
through  that  policy,  and  a  profit  is  made 
therefrom,  represented  by  the  difference  be- 


tween the  premium  received  and  the  pre- 
mium paid.  If  a  company  should  reinsure  all 
its  risks,  it  would  still  be  doing  an  insurance 
business,  and  liable  to  taxation  for  the  priv- 
ilege of  exercising  its  corporate  franchise. 
The  word  "reinsurance,"  as  used  to  the  stat- 
ute, to  so  far  as  it  applies  to  the  relator,  re- 
fers to  the  premiums  received  by  it  for  rein- 
suring the  risks  of  other  companies.  The 
test  here,  the  same  as  in  the  first  question 
discussed,  is  the  business  done  by  the  com* 
pany  In  using  the  privilege  for  which  the  tax1 
is  imposed.  When  It  causes  its  own  risks  to 
be  reinsured  by  another  company,  it  Is  not,  so 
far  as  that  act  is  concerned,  doing  an  insur- 
ance business;  but  when  It  reinsures  the  risks 
of  other  companies  it  Is  doing  an  Insurance 
business,  and  should,  according  to  the  statute, 
be  taxed  for  the  privilege.  We  think  the 
comptroller  did  right  to  refusing  to  deduct 
from  the  gross  amount  of  premiums  received 
for  business  done  the  sum  paid  by  the  relator 
to  other  companies  for  reinsuring  Its  risks. 

The  order  appealed  from  should  be  mod- 
ified in  accordance  with  this  opinion,  andj  as 
modified,  affirmed,  without  costs  to  any  court 
to  either  party. 

PARKER,  0.  X,  and  GRAY,  O'BRIEN. 
MARTIN,  and  CTJLLEN.  JJ„  concur. 
HAIGHT,  J,  dissents. 

Ordered  accordingly. 


(208  m.  1*0 
GRACE  tt  HYDE  CO.  V.  PROBST. 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

MASTER  AND  SERVANT— PERSONAL  INJURIES— 
EVIDENCE—  8UFFICIENCK  —  DIRECTED  VER- 
DICT—LOAN OF  SERVANT— FELLOW  SERV- 
ANTS—WARNING OF  DANGER— INSTRUCTIONS 
—APPEAL. 

1.  In  an  action  by  a  servant  for  personal  in- 
juries, evidence  examined,  and  held  that  it  was 
not  proved  without  controversy  that  plaintiff 
was  loaned  by  his  master  to  work  for  another 
at  the  time  of  his  injury,  bat  that  the  question 
was  for  the  jury. 

2.  A  general  agent  may  be  loaned  or  hired 
by  his  rnnster  to  a  third  party  for  some  spe- 
cial service,  and  as  to  that  particular  service 
he  will  become  the  servant  of  the  third  party; 
the  test  is  whether,  in  the  particular  service, 
the  servant  continues  liable  to  the  direction 
and  control  of  his  master,  or  becomes  subject 
to  the  party  to  whom  he  is  loaned  or  hired. 

3.  Where  plaintiff,  while  employed  by  de- 
fendant to  work  on  the  construction  of  a  build- 
ing, was  directed  to  assist  iron  workers,  and 
was  injured  while  doing  so,  and  the  evidence 
was  conflicting  as  to  whether  the  iron  work- 
ers, who  were  in  the  regular  employ  of  another 
company,  were  loaned  for  a  special  purpose  to 
defendant,  or  whether  plaintiff  was  loaned  by 
defendant  to  the  iron  workers  for  snch  special 
purpose,  it  was  not  error  to  refuse  to  direct  a 
verdict  for  defendant  on  the  ground  that  the 
injury  was  from  the  negligence  of  fellow  serv- 
ants. 

4.  Where  a  carpenter's  helper,  directed  to  as- 
sist iron  workers,  took  hold  of  a  heavy  iron 
beam  which  they  were  lifting,  supposing  they 
were  to  carry  it,  and  was  injured  by  their 
dropping  it  in  order  to  break  it,  the  negligence 
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in  failing  to  warn  him  of  the  danger  was  that 
of  a  ntnster  and  not  of  the  fellow  servants. 

5.  On  appeal  from  the  Appellate  to  the  Su- 
preme Court,  controverted  questions  of  fact  are 
to  be  regarded  as  settled  finally  by  the  judg- 
ment of  affirmance  by  the  Appellate  Court. 

8.  Where,  in  an  action  by  a  servant  for  per- 
sonal injuries,  there  was  a  conflict  of  evidence 
as  to  whether  defendant  or  another  was  plain- 
tiffs master  at  the  time  of  the  injury,  instruc- 
tions to  find  for  defendant  if  the  jury  found  as 
true  certain  facts  tending  to  show  that  such 
other  person  was  the  master,  but  ignoring  evi- 
dence tending  to  show  that  defendant  was  do- 
ing the  work  and  had  merely  secured  a  loan  of 
servants  from  such  other  person,  were  prop- 
erly refused. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  William  Probst  against  the 
Grace  &  Hyde  Company  for  personal  Injuries 
alleged  to  have  been  received  while  in  the 
defendant's  employment  From  a  Judgment 
of  the  Appellate  Court  affirming  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

F.  J.  Canty  and  J.  C.  M.  Clow,  for  appel- 
lant. John  F.  Waters  and  Douthart  & 
Brendecke,  for  appellee. 

CABTWRIGHT,  J.  Appellee  brought  this 
suit  in  the  superior  court  of  Cook  county 
against  appellant,  a  corporation  engaged  In 
the  contracting  business,  to  recover  damages 
for  a  personal  injury  suffered  In  its  employ. 
The  declaration  consisted  of  a  single  count, 
which  alleged  that  on  January  8,  1900,  plain- 
tiff was  In  defendant's  employ  as  a  carpen- 
ter's helper;  that,  outside  of  the  building 
where  plaintiff  was  working,  a  gang  of  men 
were  cutting  and  breaking  beams  of  iron  and 
steel  by  cutting  by  hand,  and  then  raising 
the  beams  several  feet  and  suddenly  dropping 
them  on  a  block;  that  said  work,  was  ex- 
tremely dangerous,  and  was  known  by  de- 
fendant to  be  so,  but  plaintiff  was  inexperi- 
enced in  such  work,  and  Ignorant  of  the 
methods  used;  that  defendant  failed  to  In- 
struct him  as  to  the  manner  of  performing 
the  work,  or  to  warn  him  of  the  attendant 
dangers,  and  ordered  him  to  go  out  and  as- 
sist said  gang  of  men,  and  that  plaintiff, 
while,  In  the  exercise  of  ordinary  care,  as- 
sisting to  lift  one  of  the  beams,  and  without 
any  knowledge  that  it  would  be  suddenly 
dropped,  was  injured  by  the  men  dropping 
the  beam,  in  consequence  of  defendant's  fail- 
ure to  so  instruct  and  warn  him.  The -plea 
was  the  general  issue.  Upon  a  trial  there 
was  a  verdict  for  plaintiff  for  ?5,000.  Upon 
a  motion  for  a  new  trial  the  court  required 
a  remittitur  of  $1,250,  and,  upon  said  sum 
being  remitted,  overruled  the  motion,  and  en- 
tered Judgment  for  $3,750.  The  Appellate 
Court  for  the  First  District  affirmed  the  Judg- 
ment. 

At  the  conclusion  of  the  evidence  defend- 
ant moved  the  court  to  direct  a  verdict  in  Its 
favor.  The  motion  was  denied,  and  it  is  con- 
tended that  the  court  erred  in  such  denial. 
Upon  that  proposition  counsel  Insists  that  the 
evidence  showed  beyond  all  controversy  that, 


while  plaintiff  was  a  general  servant  of  the 
defendant,  he  was  loaned  for  the  time  being 
to  the  Brown-Ketcham  Iron  Works  to  assist 
in  breaking  the  beam;  that  he  thereby  be- 
came the  servant  of  the  Brown-Ketcham 
Company  for  that  particular  work;  and  that 
whatever  liability  might  exist  on  account  of 
his  Injury  is  against  the  Brown-Ketcham 
Company,  and  not  the  defendant. 

The  evidence  was,  in  substance,  as  follows: 
Defendant  was  a  building  contractor,  and 
agreed  with  the  Union  Stockyards  Company 
of  Chicago  to  rebuild  a  very  large  building, 
known  as  the  "Horse  Pavilion,"  at  the  stock- 
yards, which  bad  been  destroyed  by  fire. 
The  contract  was  verbal,  and  was  made  dur- 
ing the  fire.  Defendant  was  to  buy  and  pay 
for  the  material  and  labor,  and  furnish 
monthly  statements  to  the  stockyards  com- 
pany, which  was  to  pay  the  defendant  all 
moneys  paid  out  in  constructing  the  building, 
and  10  per  cent  thereon  for  defendant's  prof- 
it The  structural  ironwork  of  the  building 
was  let  to  the  Brown-Ketcham  Iron  Works, 
of  Indianapolis,  but  it  does  not  appear  from 
the  evidence  just  what  said  contract  was,  or 
who  let  It  As  the  work  of  construction 
progressed,  iron  beams  were  to  be  placed 
over  the  driveway  entering  the  building. 
Two  beams  furnished  for  that  purpose  were 
too  long,  and  it  was  in  cutting  and  breaking 
one  of  them  that  plaintiff  was  injured.  It 
does  not  clearly  appear  from  the  evidence 
whether  the  cutting  and  setting  of  these 
beams  were  in  the  Brown-Ketcham  contract 
or  not  but  it  does  appear  that  defendant  was 
proposing  to  da  the  work,  and  was  prevented 
from  cutting  the  beams  by  the  steward  Of 
the  labor  union,  and  that  a  bill  for  the  cut- 
ting and  hoisting  was  rendered  by  the  Brown- 
Ketcham  Company  to  the  defendant,  Tne 
arrangement  for  Cutting  the  beam  was  made 
between  James  R.  Howie,  a  timekeeper  of 
defendant  and  John  P.  Hart,  the  foreman  of 
the  Brown-Ketcham  Company.  Hart  testi- 
fied that  Howie  came  to  him  and  told  him 
that  he  had  a  couple  of  I-beams  that  he 
wanted  cut  and  Hart  said:  "I  will  give  you 
a  couple  of  men,  provided  the  steward  will 
allow  me  to,  and  they  can  go  out  and  cut 
it,  and  then  you  can  break  It  Take  some  of 
the  laborers,  or  some  of  your  own  men,  If  he 
will  let  you."  Howie's  testimony  was  that 
he  asked  Hart  if  he  had  any  objections  to 
having  defendant's'  men  cut  and  set  the 
beams,  and  he  told  him  he  would  have  to  go 
and  see  the  steward,  Quinn.  The  men  be- 
longed to  a  union,  and  under  Its  rules  none 
but  Iron  workers  could  do  Ironwork.  Quinn 
was  appointed  steward  of  the  building,  and 
was  to  see  that  the  rules  of  the  union  were 
enforced.  Howie  thereupon  went  up  Into 
the  building  about  90  feet  where  Quinn  was, 
and  asked  him  if  he  had  any  objections  to 
defendant's  men  cutting  and  setting  the  iron 
beams.  Quinn  said  he  would  not  allow  it 
under  any  circumstances;  that  all  Ironwork 
on  the  building  must  be  done  by  Iron  men. 


Digitized  by 


Google 


u 


70  NORTHEASTEBN  BBPOBTER. 


(111. 


Howie  went  down  and  told  Hart  that  Quinn 
would  not  allow  any  Iron  to  be  cut  by  any 
other  than  Iron  men,  and  Hart  then  sent  two 
of  the  Iron  men,  under  his  charge,  out  to  cut 
the  beams,  which  were  lying  outside  the 
building.  The  method  was  to  cut  around  the 
beam  with  a  hand  cutter,  and  then  lift  the 
beam  and  drop  it  across  a  steel  rail  or  block 
to  break  It.  Hart  went  out  and  measured 
the  beam,  and  saw  the  men  started  to  cut  It 
at  the  proper  place,  and  then  went  Into  the 
building.  After  the  two  Iron  men  had  cut 
around  the  beam,  one  of  them  went  into  the 
building  to  get  men  to  help  break  it,  and 
Hart  said  he  would  get  him  some  men. 
Hart  then  went  to  Gleichart,  defendant's  car- 
penter foreman,  and  told  him  he  wanted  a 
few  more  men,  and  asked  if  he  would  let  him 
have  them.  Gleichart  told  the  .men  to  go 
with  Hart  and  do  what  he  wanted.  There 
were  about  400  working  on  the  building,  and 
probably  about  150  hammering  at  the  same 
time.  There  was  a  great  noise,  and  Gleich- 
art testified  that  he  did  not  know  what  Hart 
wanted  the  men  for,  while  Hart  testified  that 
he  told  Gleichart  they  were  ready  to  break 
the  beam.  Plaintiff  had  been  in  the  employ 
of  defendant  three  days  as  a  carpenter's  help- 
er, and  was  carrying  lumber  and  doing  other 
work  with  the  men  who  were  sent  out  In 
compliance  with  the  order  of  Gleichart,  sev- 
eral of  defendant's  men  went  out  to  the 
beam.  One  of  the  iron  men  told  them  that 
they  were  going  to  break  the  beam;  that 
they  would  pick  it  up  and  drop  it  and  break 
It  The  men  picked  it  up  and  dropped  it,  but 
It  did  not  break.  Then  more  men  were  call- 
ed for,  and  they  came,  plaintiff  being  among 
them.  He  was  the  last  one  who  reached  the 
beam.  It  was  partially  raised,  and  no  one 
told  him  what  they  were  going  to  do  with  it 
He  supposed,  from  appearances,  that  they 
were  picking  It  up  to  carry  it  He  took  hold 
of  the  beam  to  help  lift,  and  Just  then  the 
other  men  dropped  It  He  held  on,  and  It 
dropped  on  his  leg  and  broke  It 

One  who  is  the  general  agent  of  another 
may  be  loaned  or  hired  by  his  master  to  a 
third  party  for  some  special  service,  and  as 
to  that  particular  service  he  will  become 
the  servant  of  the  third  party.  The  master 
is  the  one  who  has  the  direction  and  control 
of  the  servant  and  the  test  is  whether,  in 
the  particular  service,  the  servant  contin- 
ues liable  tt-  the  direction  and  control  of  his 
master,  or  becomes  subject  to  the  party  to 
whom  he  Is  loaned  or  hired.  Consolidated 
Fireworks  Co.  v.  Koehl,  190  111.  146,  60  N. 
E.  87.  Plaintiff  was  in  the  employ  of  de- 
fendant, and  so  remained  unless  he  was  loan- 
ed to  the  Brown-Ketcham  Company  for  the 
particular  service  of  breaking  the  beam  and 
became  subject  to  the  direction  and  con- 
trol of  the  latter  company  In  doing  that 
work.  The  evidence  was  of  such  a  nature 
that  the  court  could  not  say,  as  a  matter  of 
law,   that  plaintiff   was  so  loaned  to   the 


Brown-Ketcham  Company.  The  testimony 
of  defendant's  timekeeper  and  of  the  fore- 
man for  the  Brown-Ketcham  Company  tend- 
ed to  prove  that  the  iron  men  were  furnish- 
ed to  the  defendant  to  cut  the  beam  because 
Quinn,  the  Stewart  of  the  labor  union,  would 
not  allow  defendant's  men  to  do  that  work, 
and  the  Brown-Ketcham  Company  rendered 
a  bill  to  defendant  for  cutting  and  hoisting 
the  beams.  In  view  of  this  evidence  it  can- 
not be  said  that  it  was  proved,  without  dls- 
ute  or  controversy,  that  the  plaintiff  was 
loaned  to  the  Brown-Ketcham  Company. 

The  next  proposition  is  that  plaintiff  was 
a  fellow  servant  of  the  two  Iron  men,  and 
that  the  negligence  in  failing  to  advise  plain- 
tiff that  the  beam  was  about  to  be  dropped 
was  chargeable  to  the  iron  men,  if  anybody. 
The  court  could  not  direct  a  verdict  on  that 
ground  without  first  finding,  as  a  matter  of 
law,  that  plaintiff  had  become  the  servant  of 
the  Brown-Ketcham  Company  by  a  loaning 
to  them,  and  we  have  expressed  our  opinion 
on  that  subject.  Furthermore,  the  negli- 
gence charged  was  negligence  of  the  master, 
and  not  that  of  a  fellow  servant  While  a 
master  is  not  liable  for  a  negligent  Injury 
by  one  fellow  servant  to  another,  he  Is  re- 
sponsible for  his  own  negligence,  which  may 
consist  In  subjecting  the  servant  to  risks 
not  within  the  employment  and  which  he  has 
no  reason  to  expect  The  servant  Is  held 
to  a  knowledge  of  the  ordinary  hazards  of 
his  employment  but  he  does  not  contract  to 
take  upon  himself  a  risk  outside  of  his  reg- 
ular employment  which  he  neither  knows  of 
nor  has  any  reason  to  look  for.  In  this  case 
plaintiff  was  taken  from  his  employment  and 
sent  to  this  work  by  order  of  defendant's 
foreman,  under  whom  ne  worked.  There 
can  be  no  question  but  that  his  injury  was 
due  to  the  negligence  of  some  one  In  falling 
to  inform  him  how  the  work  was  to  be  done. 
The  failure  to  notify  him  that  the  heavy 
12-inch  iron  beam  was  going  to  be  dropped 
was  to  expose  him  to  an  unknown  danger  not 
within  his  regular  work.  The  court  could 
neither  say,  as  a  matter  of  law,  that  plaintiff 
was  a  fellow  servant  of  the  two  Iron  men, 
nor  that  there  was  no  negligence  on  the  part 
of  the  defendant 

It  is  next  claimed  that  the  defendant  was 
only  the  servant  of  the  stockyards  company, 
managing  Its  business,  and  was  not  liable 
on  that  ground.  The  evidence  does  not  jus- 
tify the  claim,  but  tends  to  show  that  the 
defendant  was  an  Independent  contractor, 
buying  the  material,  employing  the  men,  and 
doing  the  work  for  10  per  cent,  of  the  cost 
of  the  building. 

The  other  points  are  that  the  plaintiff  was 
advised  that  he  was  going  into  the  employ 
of  the  Brown-Ketcham  Company  temporari-' 
ly;  that  he  proceeded  to  do  the  work  with- 
out any  objection  or  Inquiry  what  he  was  to 
do,  and  therefore  assumed  the  risk,  because 
the  danger  was  apparent  to  his  observation; 
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that  If  he  did  not  know  what  the  men  were 
going  to  do  with  the  beam  it  was  his  duty 
to  inquire;  and  that  the  negligence  charged 
was  not  the  proximate  cause  of  the  injury. 
These  were  all  controverted  questions  of  fact, 
which  hare  been  finally  settled  by  the  judg- 
ment of  the  Appellate  Court. 

The  evidence  was  not  such  as  to  justify 
the  court  in  directing  a  verdict,  and  it  was 
not  error  to  overrule  the  motion. 

It  Is  also  argued  that  the  judgment  should 
be  reversed  because  of  the  refusal  of  the 
court  to  give  instructions  numbered  1,  2,  3, 
4,  5,  6.  and  20,  as  requested  by  the  defend- 
ant They  were  all  of  the  same  nature,  and 
stated  that  if  the  jury  believed,  from  the 
evidence,  that  certain  facts  existed,  then,  in 
law,  the  plaintiff  was  loaned  to  the  Brown- 
Ketcham  Company  for  the  purpose  of  break- 
ing the  beam,,  and  became  the  servant  of 
that  company,  and  defendant  would  not  be 
liable  for  his  Injury.  The  state  of  facts  re- 
cited in  each  Instruction  was,  In  substance, 
that  the  Brown-Ketcham  Company  under- 
took to  cut  the  beam*  and  was  engaged  in 
cutting  it  by  its  men,  and  requested  the  de- 
fendant to  assist  in  breaking  it,  and  that 
defendant's  men,  including  the  plaintiff,  were 
sent  to  render  such  assistance.  In  view  of 
the  evidence,  we  do  not  regard  the  hypoth- 
esis of  fact  as  sufficient  to  establish,  in  law, 
a  loaning  of  the  plaintiff  to  the  Brown-Ket- 
cham Company.  Some  of  the  instructions 
would  be  as  applicable  to  the  loaning  of  the 
iron  men  to  the  defendant  as  the  loaning  of 
the  plaintiff  to  the  Brown-Ketcham  Conipa 
ny.  It  was  not  disputed  that  the  two  iron 
men  were  cutting  the  Iron  beam  and  called 
for  more  men  to  assist  in  breaking  It,  and 
that  defendant's  men,  including  the  plaintiff, 
were  sent  to  their  assistance,  but  there  was 
also  evidence  fairly  tending  to  prove  that 
defandant  proposed  to  do  the  work  itself, 
and  that  the  iron  men  were  furnished  to 
the  defendant  to  cut  the  beam,  preparatory 
to  breaking  it,  on  account  of  the  rules  of  the 
labor  union.  This  evidence  could  not  be 
Ignored  in  determining  whether  the  Brown- 
Ketcham  Company  or  defendant  was  plain- 
tiff's master  in  doing  the  work,  or  in  giv- 
ing an  instruction  as  to  whether,  in  law, 
plaintiff  was  to  be  regarded  as  loaned  to  the 
Brown-Ketcham  Company.  Plaintiff  did  not 
know  what  he  was  sent  to  do,  or  that  he 
was  sent  to  work  for  Brown-Ketcham,  or 
came  under  the  control  of  a  new  master. 
The  instructions  were  at  least  misleading. 
Some  of  the  instructions  stated  the  correct 
principle  that  where  a  servant  is  loaned  to 
another  for  particular  service  he  becomes, 
to  the  particular  employment,  the  servant  of 
the  person  to  whom  he  is  loaned,  although 
he  Is  the  general  servant  of  his  employer;  but 
as  applied  to  the  case  each  Instruction  omit- 
ted Important  qualifications,  and  they  were 
all  properly  refused. 

The  judgment  of  the  Appellate  Court  is  af- 
firmed.   Judgment  affirmed. 


(208  10.  165) 

CHICAGO  &  A.  RT.  CO.  t.  HOWEIX. 

(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

MASTER  AND  SERVANT— INJURY— ASSUMPTION 
OF  RISK— CONTRIBUTORY  NEGLIGENCE- 
EVIDENCE— ADMISSIBILITY. 

1.  Where  a  railway  switchman  knew  where  a 
switch  stand  was  located,  and  how  its  handle 
was  operated,  and  had  operated  it,  but  had 
never  stood  there  as  cars  passed,  it  was  a  ques- 
tion for  the  jury  whether  he  assumed  the  risk 
of  an  injury  by  being  knocked  from  a  car  as  it 
passed  the  switch. 

2.  Any  negligence  of  a  switchman  in  attempt- 
ing to  uncouple  cars  in  motion  while  the  snow 
rendered  footing  uncertain  was  not  the  prox- 
imate cause  of  his  injury  from  being  knocked 
from  a  car,  on  which  he  was  riding,  by  a 
switch  stand  near  the  track. 

3.  Where  witnesses  testified  that  box  cars 
were  purchased  in  series,  and  that  all  cars  of 
a  series  were  the  same  size,  their  testimony  as 
to  the  measurements  of  cars  of  the  same  series 
as  that  on  which  a  switchman  was  riding  when 
injured  by  being  struck  by  a  switch  stand  as  the 
car  passed  it,  and  as  to  the  distance  they  would 
project  over  the  rail,  was  admissible,  though 
not  confined  to  the  particular  car. 

4.  In  an  action  for  injuries  to  a  switchman 
from  being  knocked  from  a  car  as  it  passed  a 
switch  stand,  testimony  as  to  the  distance  be- 
tween the  end  of  the  switch  handle  and  pass- 
ing freight  cars,  not  based  on  any  measure- 
ments, but  given  on  a  hypothetical  question,  pre- 
suming the  length  of  the  connecting  rod  used 
with  the  switch  stand  and  the  width  of  the 
car,  was  properly  stricken  out 

o.  Where  a  railway  company  showed  that 
switch  stands  like  the  one  which  caused  a 
switchman's  injury  had  been  in  use  for  20 
years,  it  was  proper  to  show  on  cross-examina- 
tion that  they  were  being  replaced  by  others 
of  a  later  pattern. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict; M.  W.  Schaffer,  Judge. 

Action  by  Harry  D.  Howell  against  the  Chi- 
cago &  Alton  Railway  Company.  From  a 
judgment  of  the  Appellate  Court  (100  I1K 
App.  546)  affirming  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Appellee,  on  the  morning  of  December  15, 
1901,  at  about  4:20  o'clock,  was  injured  while 
performing  his  duties  in  the  switch  yards  of 
appellant  at  Venice,  111.,  by  one  of  appellant's 
cars.  The  car  passed  over  his  leg,  necessi- 
tating its  amputation  below  the  knee.  Ap- 
pellee brought' an  action  on  the  case  in  the 
circuit  court  of  St.  Clair  county,  and  was, 
by  the  verdict  of  a  Jury,  awarded  $11,000 
damages.  The  circuit  court  required  him  to 
remit  $1,000  of  this  amount,  and  entered  Judg- 
ment for  $10,000.  ■  The  appellant  appealed 
to  the  Appellate  Court  for  the  Fourth  Dis- 
trict, where  the  Judgment  of  th«  trial  court 
was  affirmed,  and  it  has  prosecuted  a  further 
appeal  to  this  court. 

The  negligence  charged  In  the  declaration 
is,  in  substance,  that  appellant  failed  to  fur- 
nish a  reasonably  safe  place  for  appellee  in 
which  to  work.  Appellant  filed  the  general 
Issue  to  the  declaration.  Appellee,  on  Octo- 
ber 8, 1901,  was  employed  by  appellant  as  an 
extra  switchman.  From  this  time  until  the 
time  of  the  injury  he  worked  as  a  member 
of   various  switching  crews  as   many  days 
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out  of  each  week  as  appellant  bad  work  for 
him  to  do.  These  switching  crews  were  com- 
posed  of  an  engineer,  fireman,  foreman  of 
the  crew,  and  two  switchmen.  The  switch- 
men's duties  consisted  In  uncoupling  cars 
from  the  train  to  which  they  were  attached, 
riding  on  the  cars  so  cut  off  from  the  train 
and  controlling  them  by  means  of  a  brake  un- 
til they  reached  the  place  at  which  they  were 
to  be  left.  Appellee  had  been  engaged  In 
switching  for  various  roads  five  or  six  years 
before  entering  appellant's  employ.  In  th£ 
lower  end  of  the  railroad  yards  of  appellant 
at  Venice  was  a  switch  controlled  and  op- 
erated by  a  handle  on  a  switch*  stand  at  the 
side  of  the  track.  It  regulated  two  tracks. 
When  turned  to  regulate  one  track  the  handle 
was  parallel  with  the  track,  and  when  turn- 
ed to  regulate  the  other  It  was  turned  to- 
ward the  track.  This  handle  was  about  11 
inches  long.  When  turned  toward  the  track, 
the  end  of  the  handle  was  44%  Inches  from 
the  rail  of  the  track,  and  about  3  feet  above 
the  ground.  The  side  of  a  box  car  of  the 
width  of  the  one  plaintiff  had  hold  of  when 
the  accident  occurred,  as  shown  by  evidence 
In  his  behalf,  projected  over  the  rail  23% 
Inches,  and  the  ladder  on  the  side  of  the  car 
a  distance  of  3  Inches  farther,  so  that  there 
was  a  space  of  approximately  16  Inches  be- 
tween the  ladder  of  a  car  passing  this  switch 
and  the  handle  of  the  switch  stand  when 
turned  toward  the  track.  On  the  morning  of 
the  Injury  the  crew  of  which  appellee  was  a 
member  at  that  time  was  engaged  In  switch- 
ing in  the  lower  end  of  the  yards,  at  and 
near  this  switch.  Edwards,  the  other  switch- 
man of  the  crew,  attempted  to  uncouple  a 
car  on  the  side  farthest  from  the  switch 
stand  in  question,  but  the  lever  which  con- 
trolled the  coupling  mechanism  failed  to 
work,  and  he  called  to  appellee,  and  told  him 
it  would  have  to  be  uncoupled  from  the  other 
side.  Appellee  crossed  the  track,  and  caught 
hold  of  the  ladder  of  the  moving  car  with 
his  left  hand,  and  while  trying  to  locate  and 
operate  the  lever  to  uncouple  the  car  the 
handle  of  the  switch  stand,  which  was  at 
that  time  turned  towards -the  track,  either 
caught  his  coat  or  struck  him  on  the  body, 
and  turned  him  around,  and  threw  him  under 
the  wheels  of  the  car,  causing  the  injury  com- 
plained of.  Appellee  had  passed  over  this 
switch  before  while  riding  on  top  of  cars, 
and  had  thrown  the  switch  at  least  once,  but 
the  evidence  does  not  show  that  he  ever 
stood  at  the  switch  stand  while  cars  passed, 
or  that  he  knew,  or  bad  enjoyed  an  oppor- 
tunity of  knowing,  how  near  the  end  of  the 
handle,  when  thrown  toward  the  track,  would 
be  to  a  passing  freight  car. 

At  the  close  of  plaintiffs  evidence,  and 
again  at  the  close  of  all  the  testimony  in  the 
case,  appellant  offered  an  instruction  direct- 
ing the  Jury  to  find  the  defendant  not  guilty, 
which  Instruction  the  court  refused  In  both 
instances.    The  action  of  the  court  in  refus- 


ing this  Instruction,  In  permitting  witnesses 
to  testify  to  the  width  of  cars  used  by  ap- 
pellant without  Identifying  such  cars  as  the 
car  which  caused  the  Injury,  in  permitting 
plaintiff  to  show  by  cross-examination  that 
in  many  places  a  different  kind  of  switch 
stand,  of  the  latest  pattern,  was  being  substi- 
tuted for  the  kind  in  use  at  the  switch  where 
plaintiff  was  injured,  in  refusing  two  instruc- 
tions offered  by  appellant,  and  In  giving  ap- 
pellant's first  instruction,  are  all  urged  by 
appellant  as  errors  necessitating  a  reversal 
of  the  cause  by  this  court 

Chas.  P.  Wise,  for  appellant.  Daniel  Mc- 
Olynn  and  M.  W.  Borders,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  TJn- 
der  the  evidence  In  this  case  the  court  was 
warranted  in  submitting  to  the  Jury  the  ques- 
tion of  defendant's  negligence.  Whether 
plaintiff  can  be  said,  as  a  matter  of  law,  to 
have  assumed  the  risk  resulting  from  the 
proximity  of  the  end  of  the  switch-stand 
handle  to  the  tracks  is  more  difficult  to  de- 
termine. Appellee  contends  that  this  Is  sole- 
ly a  question  of  fact,  and  cannot  be  reviewed 
by  this  court  This  la  not  always  true. 
Where  there  Is  a  contrariety  of  evidence  on 
the  question,  it  is  a  question  of  fact  and  the 
Judgment  of  the  Appellate  Court  Is  final;  but 
where  there  Is  no  dispute  In  the  evidence- 
where  it  Is  all  harmonious  and  consistent— 
the  question  whether  the  plaintiff  assumed 
the  risk  becomes  one  of  law.  and  If,  under 
such  circumstances,  it  clearly  appears  that 
he  did  assume  the  risk,  there  being  no  evi- 
dence to  the  contrary,  and  the  question,  as 
here,  is  properly  presented  to  this  court,  a 
Judgment  in  his  favor  will  be  reversed  by 
this  court  notwithstanding  the  adjudication 
of  the  Appellate  Court  In  this  case,  how- 
ever, we  ore  of  opinion  that  the  record  is  not 
In  that  condition.  It  is  certain  that  Howell 
knew  where  the  switch  stand  was  located, 
and  the  manner  in  which  tbe  handle  was  op- 
erated, but  we  think  that  it  cannot  be  held, 
as  a  matter  of  law,  that  he  knew,  or  by  the 
exercise  of  ordinary  prudence  should  have 
known,  of  the  danger  resulting  therefrom. 
He  cannot  therefore,  be  said  by  this  court 
to  have  assumed  the  risk.  Consolidated  Coal 
Co.  v.  Haenni,  14©  111.  614,  35  N.  B.  162; 
Union  Show  Case  Co.  v.  Blindauer,  176  111. 
825,  51  N.  E.  709;  Chicago  ft  Eastern  Illinois 
Railroad  Co.  v.  Knapp,  176  III.  127,  52  N.  B. 
927;  North  Chicago  Street  Railroad  Co.  T. 
Dudgeon,  184  111.  477,  56  N.  E.  796;  Swift  v. 
O'Neill,  187  111.  337,  58  N.  B.  416.  It  ap- 
pears that  he  had  thrown  the  switch  there 
at  least  once,  but  It  does  not  appear  that  he 
ever  stood  on  that  side  of  the  track  while  an 
engine  or  car  passed,  so  that  he  would  have 
had  an  opportunity  to  observe  how  danger- 
ously close  that  switch  handle,  when  turned 
towards  the  track,  would  be  to  a  passing 
freight  car.  It  is  easy  to  see  that  he  could 
go  to  the  switch  stand,  throw  the  handle  over 
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toward  the  track,  and  pass  on  about  the  per- 
formance of  his  duties,  without  at  any  time 
being  in  a  position  where  he  would  observe, 
or  hare  his  attention  called1  to,  the  proximity 
of  the  handle  to  a  passing  freight  car.  Be 
himself  testified  that  he  did  not  know,  prior 
to  the  accident,  how  close  these  two  objects 
would  be  to  each  other. 

It  is  also  urged  that  the  plaintiff  was  guilty 
of  negligence  in  attempting  to  uncouple  the 
cars  while  they  were  in  motion,  for  the  rea- 
son that  the  snow  rendered  the  footing  un- 
certain and  slippery,  making  it  unsafe  to  un- 
couple the  car  while  it  was  in  motion.  His 
negligence  in  this  respect,  If  any,  did  not  con- 
tribute to  the  injury. 

Under  these  circumstances  we  cannot  say 
that  the  evidence,  with  the  reasonable  infer- 
ences to  be  drawn  therefrom,  does  not  war- 
rant the  verdict  The  instruction  to  find  for 
the  defendant  was  properly  refused. 

The  car  which  ran  over  Howell  was  num- 
bered 5,900.  Two  witnesses  testified  that 
appellant's  box  cars  were- purchased  In  dif- 
ferent series,  and  that  the  cars  of  one  series 
were  all  the  same  siae;  that  this  ca,r  was  one 
of  a  series;  and  then  testified  to  the  measure- 
ments of  cars  of  that  series,  and  to  the  dis- 
tance they  would  project  over  the  rail.  The 
objection  Is  that  the  evidence  should  have 
been  confined  to  the  car  appellee  was  beside 
when  he  came  against  the  handle.  The  ob- 
jection is  not  good.  One  question  was  wheth- 
er the  defendant  was  negligent,  and  in  de- 
termining that  question  the  jury  had  a  right 
to  take  into  consideration  the  proximity  of 
the  handle,  when  turned  towards  the  track, 
to  passing  freight  cars  of  the  entire  series. 
Moreover,  the  abstract  does  not  show  any  ob- 
jection whatever  to  the  testimony  of  Mc- 
Carthy, who  testified  in  greatest  detail  in 
reference  to  these  measurements. 

The  court  properly  struck  out  the  evidence 
of  the  witness  Webster,  offered  on  behalf  of 
appellant,  in  reference  to  the  distance  that 
Intervened  between  the  end  of  the  switch 
handle,  when  turned  toward  the  track,  and 
passing  freight  cars,  for  the  reason  that  It 
did  not  appear  to  be  based  upon  any  measure- 
ments whatever,  but  the  testimony  was  mere- 
ly upon  a  hypothetical  question  propounded 
by  counsel  for  the  appellant,  presuming  the 
length  of  the  connecting  rod  used  in  con- 
junction with  the  switch  stand  and  the  width 
of  the  car.  It  was  not  a  proper  subject  to  be 
submitted  upon  a  hypothesis. 

Appellant  showed  by  another  witness  that 
switch  stands  like  the  one  in  question  had 
been  in  general  nse  on  railroads  for  the  last 
20  years.  Appellee  was  properly  permitted 
to  show  on  cross-examination  that  they  were 
now  being  replaced  by  others  of  a  later  pat- 
tern. This  was  germane  to  the  examination 
In  chief. 

Objection  is  made  to  the  first  instruction 

given  on  the  part  of  the  plaintiff.    As  that 

Instruction  has  been  approved  by  this  court 

in  the.  recent  case  of  City  of  La  Salle  v.  Host- 

70n!b.-2 


ka,  190  HI.  130,  00  N.  E.  72,  In  which  the 
same  criticism  was  made  as  Is  now  urged, 
we  do  not  deem  it  necessary  to  enter  upon 
any  discussion  of  the  point  presented. 

Complaint  is  also  made  of  the  refusal  of 
the  court  to  give  two  instructions  asked  by 
the  defendant  These  instructions  would 
have  advised  the  Jury  that  the  plaintiff  as- 
sumed all  the  risks  of  his  employment,  and, 
if  injured  while  In  the  performance  of  his 
duties,  could  not  recover.  Each  amounted  to 
an  instruction  to  find  for  the  defendant;  each 
ignored  the  question  of  defendant's  negli- 
gence, and  was  properly  refused.  The  doc- 
trine of  assumed  risk  was  accurately  stated 
to  the  Jury  in  the  third  and  fourth  Instruc- 
tions given  on  the  part  of  the  defendant 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(J08  111.  11«) 

MARQUETTE  THIRD  VEIN  COAL  CO.  v. 
DIELIE. 

(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

MASTER  AND  SERVANT— MINOR— INJURY  IN 
MINKS  —  NEGLIGENCE  —  WILLFUL  VIOLATION 
OF  STATUTE— PLEADING— EVIDENCE  —  QUES- 
TION FOR  JURT. 

1.  In  an  action  for  injuries,  a  count  for  negli- 
gence was  properly  joined  with  a  count  for 
violation  of  the  mines  and  miners  act  (Hurd'8 
Rev.  St.  1899,  c.  03),  in  employing  the  plain- 
tiff, a  minor  under  14  years  old,  in  a  mine, 
whereby  he  was  injured;  both  counts  being 
based  on  the  same  state  of  facts. 

2.  Where  the  evidence  fairly  tends  to  support 
the  cause  of  action  set  out  in  the  declaration, 
it  is  the  court's  duty  to  submit  it  to  the  jury. 

3.  Evidence  held  to  tend  fairly  to  support  the 
causes  of  action  for  injuries  to  a  minor  from 
defendant's  negligence,  and  from  its  violation 
of  the  mines  and  miners  act  (Hurd's  Rev.  St. 
J  890,  c.  93)  in  employing  a  minor  under  14 
years  old  in  a  mine. 

4.  A  count  charging  that  the  plaintiff  was  un- 
der 14  years  old,  and  that  the  defendant  had 
notice  of  that  fact,  and  wrongfully  and  unlaw- 
fully employed  him  to  work  in  a  mine,  suffi- 
ciently shows  a  willful  violation  of  the  mines 
aud  miners  act  (Hurd's  Rev.  St  1899,  c.  93), 
within  the  provision  that  a  willful  violation 
thereof  shall  give  a  right  of  action  to  the  per- 
son injured  against  the  mine  owner. 

5.  Under  Hurd's  Hev.  St.  1899,  c.  93,  pro- 
hibiting the  employment  of  minors  under  14 
years  old  in  mines,  and  giving  a  right  of  ac- 
tion against  the  mine  owner  for  any  injuries 
resulting  from  such  employment,  where  it  is 
shown  that  a  minor  under  14  years  old  was  so 
employed,  whether  the  violation  of  the  act  was 
willful  and  was  the  proximate  cause  of  the  in- 
jury are  questions  of  fact  for  the  jury,  which 
are  conclusively  settled  by  the  judgment  of  the 
Appellate  Court  if  there  is  any  evidence  on 
which  to  base  a  finding. 

6.  Where  one  count  of  a  declaration  is  for 
negligence,  and  the  remaining  counts  for  will- 
ful violation  of  a  statute,  a  charge  that  if  the 
plaintiff  was  injured  by  defendant's  negligence, 
as  charged  in  the  declaration,  the  defendant 
should  be  found  guilty,  was  not  reversible  er- 
ror, though  it  was  not  confined  to  the  first 
count  where  an  instruction  was  given,  at  de- 
fendant's request  that  if  the  defendant  was 
not  guilty  of  the  negligent  acts  alleged  in  the 
declaration  there  could  be  no  recovery. 

.7.  A  question  whether  plaintiff  was  willing, 
it   bis   attorneys    consented   to   it,   to   be   ex,- 
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amined  by  the  physicians  of  the  defendant  com- 
pany as  to  his  injuries,  excluded  on  objection, 
formed  no  basis  for  an  instruction  that  if  the 
plaintiff,  in  open  court,  had  refused  to  allow 
himself  to  be  examined,  the  jury  might  consider 
such  refusal  in  weighing  the  testimony  as  to 
bis  injuries. 

8.  In  an  action  for  injuries  to  a  minor  under 
14  years  old,  employed  in  a  mine,  evidence  that 
the  defendant's  manager  had  ordered  him  out 
of  the  mine  some  months  before  the_  accident, 
because  of  his  being  under  age,  was  inadmissi- 
ble. 

9.  Under  Hurd's  Rev.  St.  1899,  c  93,  §  22, 
providing  that  before  any  boy  can  be  permitted 
to  work  in  a  mine  he  must  produce  an  affidavit 
from  his  parent  or  guardian  that  he  is  14 
years  of  age,  it  is  sufficient,  in  an  action  for 
injuries  to  a  boy  resulting  from  his  employ- 
ment in  a  mine,  to  show  that  he  did  not  pro- 
duce the  affidavit,  without  showing  that  his 
stepfather  did  not  do  so. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  Patrick  Dlelie,  by  his  next  friend, 
against  the  Marquette  Third  Vein  Goal  Com- 
pany. From  a  Judgment  of  the  Appellate 
Court  affirming  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Peck,  Miller  &  Starr  and  Cairo  A.  Trimble, 
for  appellant.  O.  H.  Porter,  Wood  &  Elmer, 
and  Daniel  Belasco,  for  appellee. 

HAND,  C.  J.  This  Is  an  action  commenced 
in  the  circuit  court  of  Bureau  county  by  the 
appellee,  a  minor  under  the  age  of  14  years, 
by  his  next  friend,  againBt  the  appellant,  to 
recover  damages  for  a  personal  injury  sus- 
tained by  him  while  in  the  employ  of  the 
appellant  as  a  "trapper"  In  its  coal  mine. 
The  case  was  tried  upon  a  declaration  con- 
taining three  counts.  The  first  count  char- 
ged the  appellant  with  negligence  in  falling 
to  provide  appellee  a  safe  place  In  which 
to  work.  The  second  count  charged  the  ap- 
pellant with  a  willful  violation  of  the  twenty- 
second  section  of  the  mines  and  miners  act 
<Hurd's  Rev.  St.  1899,  c.  93),  in  having  em- 
ployed and  permitted  appellee,  a  minor  un- 
der the  age  of  14  years,  to  work  in  its  mine, 
and  without  having  produced  to  It,  by  him,  an 
affidavit  that  he  was  14  years  of  age,  by 
means  whereof  he  was  injured.  The  last 
count  charged  that  plaintiff  was  under  14 
years  of  age;  that  the  defendant  was  aware 
of  that  fact;  and  that  he  was  carelessly, 
negligently,  unlawfully,  and  wrongfully  em- 
ployed by  the  defendant  to  work  in  Its  mine: 
and  that  by  reason  of  being  permitted  to 
work  in  said  mine,  and  because  of  his  youth- 
ful indiscretion,  he  was  injured.  The  gener- 
al issue  was  filed,  and  a  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  appellee 
for  the  sum  of  $4,000,  which  judgment  has 
been  affirmed  by  the  Appellate  Court  for  the 
Second  District,  and  a  further  appeal  has 
been  prosecuted  to  this  court 

It  is  first  contended  that  there  is  a  mis- 
joinder of  causes  of  action  in  the  several 
counts  of  the  declaration,  the  position  of  the 
appellant  being  that  an  action  for  negligence 


at  common  law,  In  failing  to  furnish  appellee 
a  safe  place  in  which  to  work,  and  an  action 
for  a  willful  violation  of  the  mines  and  min- 
ers act  by  employing  and  permitting  appellee, 
a  minor  under  14  years  of  age,  to  work  in 
its  mine,  and  without  having  produced  to 
It,  by  him,  an  affidavit  that  he  yras  14  years 
of  age,  cannot  be  joined  in  the  same  decla- 
ration. The  counts  are  based  upon  the  same 
state  of  facts,  and  if  the  appellant  is  liable  to 
appellee  for  damages  for  negligence  as  at 
common  law,  and  also  liable  to  him  for  dam- 
ages by  reason  of  a  willful  violation  of  the 
mines  and  miners  act  no  valid  reason  has 
been  suggested  why  said  causes  of  action 
may  not  be  Joined  in  different  counts  of  the 
same  declaration.  To  hold  otherwise  would 
be  to  hold  that  appellee  must  bring  two  ac- 
tions against  the  appellant  based  upon  the 
same  state  of  facts,  or  abandon  one  of  said 
causes  of  action. 

The  test  by  which  to  decide  as  to  the  join- 
der of  counts— that  is,  what  actions  may  be 
joined  in  separate  counts  of  the  same  dec- 
laration—is thus  stated  in  Chltty's  Pleadings 
(volume  1,'  p.  200):  "The  result  of  the  authori- 
ties is  stated  to  be  that  'when  the  same  plea 
may  be  pleaded  and  the  same  Judgment  giv- 
en on  all  the  counts  of  the  declaration,  or 
whenever  the  counts  are  of  the  same  nature 
and  the  same  judgment  is  to  be  given  on 
them  all,  though  the  pleas  be  different  as 
In  the  case  of  debt  upon  bond  and  on  simple 
contract  they  may  be  joined.'  " 

In  Hays  v.  Borders,  1  Gilman,  46,  on  page 
60,  the  rule  is  announced  In  substantially  the 
same  language.  It  is  there  said:  "It  is  object- 
ed to  the  declaration  that  it  Is  defective  by 
reason  of  a  misjoinder  of  counts  and  causes  of 
action,  In  this:  that  it  contains  counts  for  a 
penalty  founded  on  statute,  and  others  for 
such  damages  as  could  have  been  recovered  at 
common  law.  The  result  of  authorities  on  the 
subject  of  the  joinder  of  different  forms  of 
action  is  said  to  be  that  'when  the  same 
plea  may  be  pleaded  and  the  same  judgment 
given  on  all  the  counts  of  the  declaration,' 
or  'wherever  the  causes  of  action  are  of  the 
same  nature  and  may  properly  be  the  sub- 
ject of  counts  in  the  same  species  of  action, 
they  may  be  Joined,  otherwise  they  cannot.'  " 

In  Brady  v.  Spurck,  27  111.  478,  on  page 
482,  the  court  again  speaking  upon  the  sub- 
ject through  Mr.  Justice  Breese,  said:  "The 
rules  of  correct  pleading  allow  several  causes 
of  action  of  the  same  nature  to  be  joined  in 
one  count  and  a  recovery  had  pro  tanto. 
The  defendant  can  plead  specially  to  each 
cause  of  action.  Godfrey  v.  Buckmaster,  1 
Scam.  477.  Different  actions  cannot  be  Join- 
ed in'  the  same  declaration.  The  rule  Is  that, 
when  the  same  plea  may  be  pleaded  and  the 
same  Judgment  rendered  on  all  the  counts, 
they  may  be  joined." 

In  Fairfield  v.  Burt,  11  Pick.  244,  the 
court,  through  Mr.  Chief  Justice  Shaw,  on 
page  246  said:    "It  Is  further  objected  that 
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a  count  on  tbe  statute  for  doable  damages 
cannot  be  joined  with  counts  at  common  law 
for  damage  of  like  kind.  It  Is  difficult  to 
perceive  how,  either  upon  principle  or  au- 
thority, tbis  position  can  be  maintained.  The 
form  of  action  is  the  same.  The  statute  of 
1812  (chapter  146,  5  3),  providing  that  the 
owner  of  a  dog  shall  forfeit  and  pay  double 
tbe  damage  done  by  such  dog,  further  pro- 
vides that  it  may  be  recovered  by  action  of 
trespass.  It  only  affects  the  rule  for  assess- 
ing damages.  Tbe  plea  is  the  same  and  the 
judgment  Is  tbe  same,  and  therefore  the  case 
comes  within  the  rule  regulating  the  joinder 
of  causes  of  action." 

It  is  tbe  practice  In  this  state  to  try  per- 
sonal injury  cases  under  declarations  the 
separate  counts  of  which  charge  negligence 
and  willful  and  wanton  misconduct  (Chi- 
cago Terminal  Transfer  Railroad  Co.  v. 
Grass,  200  111.  195,  66  N.  E.  693);  and,  al- 
though tbe  rules  of  law  as  applied  to  the  sep- 
arate counts  of  such  a  declaration  are  not  the 
same,  it  has  never  been  thought  for  that  rea- 
son such  counts  could  not  be  joined  In  tbe 
same  declaration.  We  are  of  tbe  opinion 
there  was  no  misjoinder  of  counts  or  causes 
of  action  in  said  declaration,  but  that  the 
counts  for  negligence  at  common  law  and  for 
a  willful  violation  of  the,  statute  were  prop- 
erly joined  In  said  declaration. 

At  the  close  of  the  plaintiff's  evidence,  and 
again  at  the  close  of  all  the  evidence,  the 
defendant  asked  the  court  to  peremptorily 
instruct  the  jury  to  return  a  verdict  in  its 
favor,  which  the  court  declined  to  do.  The 
evidence  Introduced  on  behalf  of  plaintiff 
fairly  tended  to  show  that  be  was  a  minor 
under  the  age  of  14  years;  that  he  was  in 
tbe  employ  of  the  defendant  as  a  "trapper," 
for  which  service  be  was  paid  one  dollar  per 
day;  that  it  was  his  duty  to  open  certain 
doors  in  an  entry  In  the  mine  for  cars 
drawn  by  mules  to  pass  through,  and  to  Im- 
mediately close  the  doors  after  the  cars  had 
passed,  and  to  keep  them  closed  except  when 
cars  were  passing,  in  order  to  prevent  tbe 
escape  of  air  which  had  been  forced  into  the 
mine,  and,  when  the  cars  were  stalled  in  the 
vicinity  of  his  doors,  to  assist  the  driver  in 
starting  the  cars.  He  had  charge  of  two 
doors,  situated  about  40  feet  apart  On  the 
26th  of  April,  1902,  a  train  of  cars  became 
stalled  near  appellee's  doors.  He  went  to 
tbe  assistance  of  the  driver,  got  behind  the 
cars,  and  blocked  the  rear  wheels  when  the 
mules  stopped,  to  prevent  the  train  from 
backing  down  the  grade.  When  the  train 
was  started,  to  get  to  the  door.s  and  open 
them  that  tbe  train  might  pass  through,  it 
was  necessary  for  him  to  pass  the  cars  when 
they  were  in  motion.  At  a  point  between 
where  the  cars  had  stalled  and  his  doors,  a 
timber  projected  from  tbe  wall  to  within  a 
few  inches  of  the  cars.  He  had  passed  the 
place  frequently,  but  testified  that  he  had 
not  observed  the  prcximity  of  the  timber  to 
tbe  cars  as  they  passed  it    He  was  caught 


between  the  timber  and  the  cars  and  serious- 
ly Injured. 

At  the  time  appellee  entered  the  employ  of 
appellant  be  was  under  13  years  of  age,  and 
had  been  in  its  employ  about  5  months  at 
the  time  of  tbe  Injury,  and  no  affidavit  was 
produced  by  him  to  the  defendant  or  Its 
mine  manager,  at  the  time  he  entered  its 
employ,  that  he  was  14  years  of  age.  The 
statute  la  as  follows:  "No  boy  under  the  age 
of  fourteen  years,  and  no  woman  or  girl  of 
any  age  shall  be  permitted  to  do  any  manual 
labor  In  or  about  any  mine,  and  before  any 
boy  can  be  permitted  to  work  in  any  mine 
he  must  produce  to  the  mine  manager  or 
operator  thereof  an  affidavit  from  his  parent 
or  guardian  or  next  of  kin,  sworn  and  sub- 
scribed to  before  a  justice  of  the  peace  or 
notary  public,  that  he,  the  said  boy,  is  four- 
teen years  of  age."  Hurd's  Rev.  St.  1899.  c. 
93,  $  22.  Section  33  of  said  act  makes  any 
willful  neglect  refusal,  or  failure  to  do  the 
things  required  to  be  done  by  any  provision 
of  the  act  on  the  part  of  a  person  required 
to  do  them,  or  any  violation  of  any  of  the 
provisions  or  requirements  of  the  act,  a  mis- 
demeanor, punishable  by  fine  or  imprison- 
ment. It  also  enacts:  "For  any  injury  to 
person  or  property,  occasioned  by  any  will- 
ful violations  of  this  act  or  willful  failure  to 
comply  with  any  of  its  provisions,  a  right  of 
action  shall  acrrue  to  the  party  injured,  for 
any  direct  damages  sustained  thereby." 

If  the  evidence  fairly  tends  to  support  the 
cause  of  action  set  out  in  tbe  declaration,  it 
is  the  duty  of  tbe  court  to  submit  the  case 
to  the  jury.  We  think  the  evidence  found  in 
this  record  fairly  tended  to  support  the  sev- 
eral causes  of  action  set  out  in  the  different 
counts  of  the  declaration,  and  that  the  court 
did  not  err  In  refusing  to  take  the  case  from 
the  jury. 

It  Is  also  urged  that  the  last  count  of  the 
declaration  Is  insufficient,  in  that  it  does  not 
charge  a  willful  violation  of  the  statute.  The 
statute  provides  that  a  willful  violation  there- 
of, or  a  willful  failure  to  comply  with  its 
provisions,  shall  give  a  right  of  action  against 
the  mine  owner  to  a  person  Injured,  for  any 
direct  damages  which  the  injured  party  may 
sustain  by  reason  of  such  violation.  The 
count  charges  the  plaintiff  was  under  14 
years  of  age;  that  the  defendant  had  notice 
of  that  fact  yet  it  wrongfully  and  unlawfully 
employed  plaintiff  and  permitted  him  to 
work  in  its  mine,  contrary  to  the  statute,  etc. 
A  willful  violation,  within  the  meaning  of 
the  statute,  signifies  a  conscious  violation 
thereof.  Odin  Coal  Co.  v.  Denman,  185  111. 
413,  57  N.  E.  192,  76  Am.  St.  Rep.  45;  Donk 
Bros.  Coal  &  Coke  Co.  v.  Peton,  192  111.  41, 
61  N.  E.  330.  The  sufficiency  of  the  count 
was  not  challenged  by  demurrer  or  other- 
wise, and  we  think  the  averment  "wrongful- 
ly and  unlawfully,"  found  In  the  count,  a 
sufficient  averment  of  the  conscious  viola- 
tion of  the  statute  after  verdict 

It  is  also  said  that  it  does  not  appear  that 
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the  violation  of  the  statute  by  the  appellant 
by  Its  employing  appellee,  who  was  a  minor 
under  the  age  of  14  years,  and  without  re- 
quiring him  to  produce  to  the  appellant  an 
affidavit  that  he  was  14  years  of  age,  was 
willful  or  the  proximate  cause  of  the  In- 
jury. The  statute  makes  it  unlawful  for  a 
mine  owner  to  employ  or  permit  a  boy  un- 
der 14  years  of  age.  to  perform  manual  labor 
in  or  about  a  mine,  and  further  provides 
that  before  any  boy  can  be  permitted  to 
work  in  a  mine  he  must  produce  to  the  mine 
manager  or  operator  an  affidavit  from  his 
parent  or  guardian  or  next  of  kin  that  he  is 
14  years  of  age.  The  second  count  of  the 
declaration  alleged  that  appellee  was  under 
14  years  of  age,  and  that  no  affidavit  was 
produced  by  him  that  he  was  14  years  of 
age,  to  the  defendant  or  its  manager,  at 
the  time  he  entered  the  employ  of  the  de- 
fendant, and  the  evidence  tended  to  support 
the  averment.  The  object  sought  to  be  ac- 
complished by  the  statute  was  to  prevent 
the  employment  of  boys  of  Immature  years 
in  the  coal  mines  of  this  state,  and  we  think, 
in  case  the  statute  is  violated  and  a  boy  Is 
injured  while  engaged  In  performing  man- 
ual labor  which  he  is  employed  or  permitted 
to  do  in  a  mine,  the  statutory  liability  for 
damages  has  accrued,  and  in  such  case  the 
questions  of  a  willful  violation  of  the  stat- 
ute and  the  proximate  cause  of  the  injury 
are  questions  of  fact  for  the  jury,  which 
facts  are  conclusively  settled  by  the  judg- 
ment of  the  Appellate  Court,  if  there  is  any 
evidence  in  the  record  upon  which  to  base  a 
finding.  Pullman  Palace  Car  Co.  v.  Laack, 
143  111.  242,  32  N.  E.  285,  18  L.  R.  A.  215; 
Swift  &  Co.  v.  Rutkowski,  182  111.  18,  54  N. 
E.  1038. 

It  is  urged  the  court  misdirected  the  Jury 
on  behalf  of  appellee.  The  court  gave  to  the 
jury  one  or  more  instructions  in  which  they 
were  informed  that  if  they  believed  plaintiff 
was  injured  in  consequence  of  the  negli- 
gence of  the  defendant,  as  charged  in  the 
declaration,  they  should  find  the  defendant 
guilty.  The  instructions  should  have  been 
confined  to  the  first  count  of  the  declara- 
tion, as  the  right  of  recovery  in  the  other 
two  counts  of  the  declaration  is  based  upon 
the  willful  violation  of  the  statute  by  the 
defendant,  and  not  by  reason  of  its  negli- 
gence. But  we  do  not  think  the  giving  of 
said  instructions  was  reversible  error.  The 
court,  at  the  Instance  of  the  defendant,  In 
Its  fifth  instruction  informed  the  jury  that 
before  they  considered  the  question  of  dam- 
ages* they  should  first  determine  whether  the 
defendant  was  guilty  of  any  of  the  negli- 
gent acts  charged  in  the  declaration,  and  if 
they  found,  from  the  evidence,  the  defend- 
ant was  not  guilty,  there  could  be  no  re- 
covery. The  court  having  been  Induced  by 
the  defendant  to  commit  the  same  error  In 
the  defendant's  Instructions  which  the  ap- 
pellant complains  the  court  committed  in 
plaintiff's  instructions,  this  court  will  not 


reverse  for  such  error.  Consolidated  Coal 
Co.  of  St  Louis  v.  Haenni,  146  111.  914,  35 
X.  B.  162.  While  appellee  was  not  bound  to 
prove  negligence  in  order  to  fix  a  liability 
upon  the  defendant  under  the  counts  of  the 
declaration  other  than  the  first,  the  word 
"negligence"  was  used  In  each  of  the  counts, 
and,  If  the  jury  were  misled  by  the  instruc- 
tions complained  of,  it  seems  apparent  they 
were  misled  to  the  detriment  of  appellee 
rather  than  of  appellant,  as  from  said  in- 
structions the  jury  might  have  inferred  that 
appellee  could  not  recover  under  any  of  the 
counts  of  the  declaration  without  proving 
negligence. 

The  Jury  were  fully  instructed  as  to  the 
provisions  of  the  statute  against  employing 
a  boy  under  14  years  of  age  in  a  mine,  and 
without  requiring  him  to  produce  an  affidavit 
that  he  was  14  years  of  age,  and  as  to  what 
would  constitute  a  willful  violation  of  the  stat- 
ute, and  we  think  it  clear  the  Jury  understood, 
from  the  instructions,  they  could  not  find  the 
defendant  guilty  under  the  second  and  last 
counts  of  the  declaration  unless  they  found, 
from  the  evidence,  the  defendant  had  know- 
ingly violated  the  statute  by  employing  or 
permitting  appellee  to  work  in  its  mine  when 
he  was  under  14  years  of  age  and  without 
his  producing  an  affidavit  that  he  was  14 
years  of  age,  and  that  he  was  Injured  while 
performing  the  manual  service  which  he  was 
employed  to  perform  in  the  mine. 

When  plaintiff  was  On  the  witness"  stand 
the  attorney  for  the  defendant  asked  him, 
"Are  you  willing,  if  your  lawyers  consent  to 
it,  to  be  examined  by  the  physicians  of  the 
defendant  company  here,  as  to  your  in- 
juries?" An  objection  was  sustained  to  the 
question  upon  the  ground  it  was  not  proper 
cross-examination,  and  the  court  remarked, 
in  ruling  upon  the  question,  "I  do  not  sup- 
pose the  boy  could  determine  this;  it  ought 
not  to  be  required  of  him;  it  ought  to  be 
the  adults  representing  him  to  determine 
that"  The  defendant  sought  to  base  an  in- 
struction upon  the  question,  the  objection, 
and  the  .ruling  of  the  court,  to  the  effect  that 
If  the  Jury  believed,  from  the  evidence,  that 
plaintiff,  in  their  presence,  in  open  court  on 
the  trial  of  the  case,  with  the  advice  of  his 
counsel,  had  refused  to  allow  himself  to  be 
examined  by  the  physicians  of  the  defend- 
ant for  the  purpose  of  ascertaining  the  char- 
acter of  his  injuries,  they  might  consider  the 
fact  of  such  refusal  In  weighing  the  testi- 
mony as  to  the  character  of  his  injuries. 
There  was  nothing  before  the  court  upon 
which  to  predicate  the  instruction,  and  It 
was  properly  refused.  • 

It  is  also  urged  that  the  court  erred  in 
refusing  to  permit  the  defendant  to  prove 
that  its  manager  ordered  appellee  out  of  the 
mine  some  months  before  the  injury,  when 
he  was  working  in  the  mine  with  his  step- 
father, because  of  bis  being  under  age.  We 
do  not  see  that  there  was  any  error  in  this. 
The  most  the  testimony  would  have  tended 
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to  prove  would  hare  been  that  the  boy  wai 
under  14  years  of  age,  and  that  the  manager 
of  the  defendant,  who  afterwards  put  him  to 
work  as  a  "trapper,"  knew  of  that  fact. 

It  Is  also  argued  that  proof  should  hare 
been  submitted  by  the  plaintiff  that  his  step- 
father did  not  produce  to  the  defendant  an 
affidavit  that  appellee  was  14  years  of  age  at 
the  time  he  commenced  to  work  in  the  mine. 
The  statute  provides  that  the  minor  shall 
produce  the  affidavit  Appellee  testified  an 
affidavit  was  not  produced  by  blm.  That 
testimony  fully  met  the  requirement  of  the 
statute,  and  plaintiff  was  not  required  to 
go  further.  If  an  affidavit  was  presented  by 
some  one  other  than  plaintiff,  and  the  de- 
fendant was  of  the  opinion  such  fact  was 
material,  it  should  have  offered  proof  of  the 
fact,  and,  in  case  the  same  was  rejected, 
preserved  an  exception  If  It  desired  a  ruling 
of  this  court  upon  the  materiality  of  such 
testimony.    This  it  failed  to  do. 

We  find  no  reversible  error  in  this  record. 
The  Judgment  of  the  Appellate  Court  will 
therefore  be  affirmed. 

Judgment  affirmed.  * 


(mm.  128) 

Mcdonald  «t  ai.  ▼. 
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(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

ADMINISTRATORS-ACCOtJNTING^-APPBAIV-IN- 
TERKST-JUDGMJCNT—  RES  ADJUDICATA. 

1.  On  the  report  of  an  administrator  to  col- 
lect, admitting  a  certain  sum  due  and  claiming 
certain  disbursements,  the  court  ordered  him  to 
pay  the  admitted  amount,  and  ordered  a  hear- 
ing as  to  the  allowance  of  disbursements,  and 
on  this  hearing  disallowed  a  certain  sum,  and 
charged  him  with  interest  thereon,  and  with 
interest  on  the  principal  sum  admitted  due,  and 
ordered  him  to  pay  these  sums  in  addition  to 
that  admitted.    Held  that,    while  ordinarily   a 

Elaintiff  cannot  recover  the_  principal  sum  due 
l  one  action  and  recover  interest  in  another, 
the  administrator,  by  appealing  from  that  part 
of  the  order  disallowing  disbursements  and 
granting  interest,  severed  the  claims,  and  could 
not  complain  in  a  suit  on  the  bond  given  on 
such  appeal  that  in  a  suit  on  his  official  bond, 
pending  the  appeal,  the  plaintiff  did  not  de- 
mand such  interest. 

2.  On  an  appeal  in  the  action  on  the  bond  of 
the  administrator,  the  Supreme  Court  held  that 
recovery  could  be  had  notwithstanding  the 
pendency  of  the  appeal  from  the  order  of  dis- 
allowance and  granting  interest,  and  the  Su- 
preme Court  on  appeal  also  affirmed  the  order 
of  disallowance  and  granting  interest.  Held, 
that  the  question  as  to  the  administrator's  lia- 
bility for  such  interest  was  res  judicata,  and 
could  not  be  raised  by  motion  in  proceedings  on 
the  appeal  bonds. 

3.  A  court  of  law  Is  powerless  to  cause  the 
satisfaction  of  a  judgment  to  be  entered  after 
the  term  at  which  it  was  rendered  has  expired, 
for  matters  which  existed  at  the  time  the  judg- 
ment was  rendered,  and  which  might  hare 
been  pleaded  and  proven  in  bar  of  the  action. 

Appeal  from  Appellate  Court,  First  Dis- 
trict; Elbridge  Haneey,  Judge. 

Action  by  Jesse  Holdom  against  Michael 
C.  McDonald  and  others  on  an  appeal  bond. 
Front  a  Judgment  of  the  Appellate  Court  (108 
m.  App.  449)  reversing  an  order  of  the  cir- 


cuit court  directing  the  clerk  to  satisfy  the 
record  of  the  Judgment,  defendants  appeal. 
Affirmed. 

It  appears  from  the  record  that  on  Decem- 
ber 1,  1894,  Joseph  Salomon  was  appointed 
by  the  probate  court  of  Cook  county  admin- 
istrator to  collect  of  the  estate  of  George 
Wincox,  deceased;  that  on  February  11, 
1897,  Jesse  Holdom  was  appointed  by  said 
probate  court  administrator  of  said  estate; 
that  on  March  4,  1897,  Salomon  filed  his  ac- 
count as  administrator  to  collect  in  sqld  court, 
showing  receipts  $29,857.02,  disbursements 
$5,030.05,  balance  on  hand  $24,820.37;  that  on 
January  28,  1898,  objections  were  filed  to 
said  account,  on  which  day  the  probate  court 
entered  an  order  reciting  that  it  appeared 
from  said  account  that  Salomon  admitted  he 
had  in  his  bands,  belonging  to  the  said  es- 
tate, the  sum  of  $24,826.37,  which  amount 
the  court  ordered  him  to  pay  to  Holdom  as 
administrator,  and  ordered  the  further  hear- 
ing upon  the  objections  to  said  account  to 
be  continued;  that  no  appeal  was  prosecuted 
from  said  order;  that  on  February  9,  1898, 
the  probate  court  sustained  objections  to 
items  contained  in  said  account,  aggregating 
the  sum  of  $4,715,  and  charged  Salomon  in- 
terest on  said  sums  of  $24,826.37  and  $4,715, 
aggregating  the.  sum  of  $29,541.37,  for  one 
year,  at  5  per  cent  per  annum— that  is,  from 
February  6, 1897,  to  February  8, 1898— which 
amounted  to  the  sum  of  $1,477.06,  on  the 
ground  that  said  Salomon  had  during  that 
period  used  the  money  belonging  to  said  es- 
tate In  his  own  business,  which  interest  add- 
ed to  the  amount  of  the  items  stricken  from 
said  account  and  for  which  said  admin- 
istrator to  collect  had. been  refused  credit, 
amounted  to  the  sum  of  $6,192.06,  and  or- 
dered said  Salomon  to  pay  said  amount  to 
Holdom,  as  administrator,  In  addition  to  said 
sum  of  $24,820.37,  which  he  had  before  that 
time  been  ordered  to  pay  to  Holdom,  as  ad- 
ministrator; that  Salomon  appealed  from 
that  part  of  the  order  which  refused  blm 
credit  in  his  account  for  the  sum  of  $4,715, 
and  which  charged  him  with  the  sum  of  $1,- 
477.00  as  interest  to  the  circuit  court  of  said 
county,  where,  on  June  30,  1898,  a  Judgment 
was  rendered  in  that  court  for  $6,249.25 
against  Salomon  in  favor  of  Holdom  as  ad- 
ministrator, that  judgment  being  the  same 
as  that  of  the  probate  court  with  the  inter- 
est which  bad  accrued  upon  the  sum  of  $4,- 
715  of  disallowed  items  between  the  dates 
of  the  Judgments  in  the  probate  and  circuit 
courts;  that  Salomon  appealed  from  that 
judgment  to  the  Appellate  Court  (85  111.  App. 
013),  and  from  a  judgment  of  affirmance  in 
that  court  to  t'bls  court  (186  HI.  445,  57  N. 
E.  1073),  where  the  judgment  of  the  Appel- 
late Court  was  affirmed;  that  after  the  deci- 
sion of  (bis  court  in  that  case  two  suits  were 
brought  by  Holdom  as  administrator  against 
Joseph  Salomon  and  Michael  C.  McDonald 
as  surety,  one  upon  the  appeal  bond  from 
the  circuit  court  to  the  Appellate  Court  and ' 
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one  upon  the  appeal  bond  from  the  Appellate 
Court  to  the  Supreme  Court;  that  on  Febru- 
ary 16,  J901,  In  the  suit  upon  the  appeal  bond 
from  the  circuit  to  the  Appellate  Court,  Judg- 
ment was  rendered  In  favor  of  Holdom,  ad- 
ministrator, and  against  Salomon  and  Mc- 
Donald, for  $8,000  debt  and  $7,093.78  dam- 
ages and  costs,  which  Judgment,  on  January 
30, 1002,  was  affirmed  by  the  Appellate  Court 
(09  111.  App.  656);  that  on  January  23,  1002, 
in  the  suit  upon  the  appeal  bond  from  the 
Appellate  Court  to  the  Supreme  Court,  judg- 
ment was  rendered  in  favor  of  Holdom,  ad- 
ministrator, and  against  Salomon  and  Mc- 
Donald, for  $8,000  debt  and  $7,373.75  dam- 
ages and  costs,  the  difference  in  the  two 
judgments  being  the  amount  of  the  Interest 
which  accrued  upon  the  amount  sued  for  be- 
tween the  dates  of  the  respective  judgments; 
that  on  May  2,  1898,  Salomon  having  failed 
to  pay  to  Holdom.  administrator,  the  amount, 
to  wit,  $24,826.37,  ordered  to  be  paid  to  Hol- 
dom by  the  probate  court  on  January  28, 
1808,  Holdom  commenced  suit  in  the  circuit 
court  of  Cook  county  upon  the  bond  of 
Joseph  Salomon,  as  administrator  to  collect, 
against  Joseph  Salomon  as  principal  and 
Moses  Salomon  and  Michael  0.  McDonald  as 
sureties,  and  recovered  judgment  for  $60,000 
debt  and  $29,791.64  damages  and  costs,  said 
judgment  being  for  the  sum  of  $24,826.37  or- 
dered paid  by  the  probate  court  on  January  28, 
1898,  and  the  statutory  penalty  of  20  per  cent, 
on  said  amount;  that  an  appeal  from  that 
judgment  was  prosecuted  to  the  Appellate 
Court  (89  111.  App.  374),  where  it  was  held 
the  sureties  were  not  liable  for  said  penalty, 
but  that  they  were  liable  for  interest  at  5 
per  cent,  on  said  sum  of  $24,826.37  from  the 
date  of  demand  by  Holdom  upon  Joseph  Sal- 
omon to  July  8,  1899,  which  demand  was 
found  by  the  court  to  have  been  made  on 
March  21,  1898,  and  which  Interest  was 
found  by  the  court  to  amount  to  $1,593.35, 
which,  added  to  the  sum  of  $24,826.37,  equal- 
ed the  sum  of  $26,419.72,  and  affirmed  the 
Judgment  of  the  circuit  court  upon  Holdom, 
administrator,  consenting  to  a  remittitur  of 
the  amount  of  said  judgment  in  excess  of 
$26,410.72,  which  Judgment  was  affirmed  by 
this  court  (191  111.  200,  61  N.  E.  83);  that, 
after  the  affirmance  by  this  court  of  the  judg- 
ment upon  the  bond  of  the  administrator  to 
collect,  that  judgment  was  paid  in  full,  and 
thereafter  the  sum  of  $5,678.15  was  paid  to 
Holdom,  administrator,  by  Salomon,  to  ap- 
ply upon  the  judgments  obtained  upon  said 
appeal  bonds,  which,  it  was  claimed,  fully 
satisfied  the  same,  with  the  exception  of  $1,- 
477.06  and  Interest  thereon,  charged  to  Joseph 
Salomon  by  the  probate  court  -in  his  account 
for  wrongfully  using  the  money  of  said  es- 
tate in  his  own  business  from  February  9, 
1897,  to  February  9, 1898,  and  which  amount 
and  accrued  interest  were  included  in  the 
circuit  court  judgment  on  the  appeal  from 
the  judgment  of  the  probate  court,  and  a  mo- 
tion was  made  In  the  circuit  court  in  each 


of  the  cases  brought  upon  said  appeal  bonds 
that  the  court  direct  the  clerk  thereof  to  sat- 
isfy of  record  each  of  said  judgments.  Af- 
fidavits in  support  of  the  motion  and  counter 
affidavits  were  filed,  and  the  court  granted 
said  motions,  and  ordered  that  said  judg- 
ments be  satisfied.  Holdom,  as  administra- 
tor, sued  out  writs  of  error  from  the  Appel- 
late Court  to  reverse  the  orders  entered  in 
each  of  said  cases,  in  which  court  the  orders  of 
the  circuit  court  were  reversed,  and  the  cas- 
es were  remanded,  with  directions  to  the  cir- 
cuit court  to  enter  an  order  in  each  of  said 
cases  expunging  from  the  judgment  docket 
of  that  court  the  satisfaction  of  said  Judg- 
ments entered  therein,  respectively,  pursu- 
ant to  said  orders  of  said  circuit  court.  The 
two  writs  of  error  sued  out  from  the  Appel- 
late Court  to  the  circuit  court  were  consid- 
ered in  the  Appellate  Court  together,  and  but 
one  opinion  was  filed  In  disposing  of  said 
writs.  Separate  appeals,  however,  have  been 
prosecuted  to  this  court,  and  this  appeal  In- 
volves the  validity  of  the  order  satisfying 
the  Judgment  entered  in  the  circuit  court  up- 
on the  appeal  bond  from  the  Appellate  to  the 
Supreme  Court. 

Edward  Maher  and  Robert  F.  Kolb,  for 
appellants.  Bulkley,  Gray  &  More,  for  appel- 
lee. 

HAND,  C.  J.  It  is  apparent  from  the  state- 
ment of  facts  preceding  this  opinion  that  the 
matter  in  dispute  between  the  parties  to 
this  appeal  is  the  right  of  the  appellee  to 
recover  the  amount  of  $1,477.06  as  interest 
allowed  the  appellee  by  the  judgment  of  the 
probate  court  on  February  9,  1898,  for  the 
wrongful  use  of  the  money  of  the  estate  by 
Joseph  Salomon  In  his  own  business  from 
February  9,  1897,  to  February  9,  1898,  and 
which  amount  was  Included,  with  accrued 
interest,  In  the  circuit  court  judgment  on  ap- 
peal from  the  judgment  of  .the  probate  court. 
The  judgment  of  the  circuit  court  having 
been  affirmed  by  the  Appellate  and  Supreme 
Courts,  it  would  seem  the  right  of  the  ap- 
pellee to  recover  said  interest  had  been  set- 
tled in  favor  of  the  appellee  beyond  contro- 
versy. It  is,  however,  contended  by  the 
appellants  that  the  probate  court  had  no 
right  to  separate  the  Interest  from  the  prin- 
cipal sum  of  $24,826.37,  which  was  on  Jan- 
•uary  28,  1808,  ordered  paid  to  Holdom  as 
administrator,  and  afterwards,  on  February 
9,  1898,  to  order  the  sum  of  $1,477.06,  as  in- 
terest on  said  principal  sum  and  as  Interest 
upon  the  $4,715,  to  be  paid  to  Holdom  as 
administrator,  and  it  is  urged' that  when  the 
appellee  brought  suit  upon  the  bond  of  the 
administrator  to  collect,  for  the  principal 
sum  of  $24,826.37,  he  abandoned  his  right  to 
recover  the  Interest  which  had  been  held  to 
have  accrued  upon  said  principal  Bums  prior 
to  the  date  said  principal  sum  of  $24,826.37 
was  ordered  paid  to  the  appellee.  We  do  not 
agree  with  that  contention.    While  it  is  true 
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that  the  plaintiff  cannot  ordinarily  split  a 
demand,  and  recover  In  one  action  the  prin- 
cipal and  in  another  the  Interest  due  upon 
the  principal  sum  in  the  probate  court,  it 
la  held,  upon  an  accounting  by  an  adminis- 
trator, an  appeal  may  be  prosecuted  from 
each  item  of  the  administrator's  account. 
Morgan  v.  Morgan,  83  111.  12'j.  In  this  case 
Joseph  Salomon  prosecuted  Vie  appeal  from 
the  order  of  the  probate  court,  and  thereby 
severed  the  item  allowed  for  Interest  from 
the  principal  sum,  and  he,  or  his  surety  up- 
on said  appeal  bond,  cannot  be  heard  to  com- 
plain that  the  appellee  did  not  sue  for  said 
principal  sum  and  the  Interest  thereon  at  the 
time  he  brought  suit  upon  the  bond  of  the 
administrator  to  collect,  when,  by  the  appeal 
of  the  administrator  to  collect  from  the  judg- 
ment allowing  said  Item  of  interest,  he  pre- 
vented the  appellee  from  pursuing  that 
course.  When  the  suit  upon  the  bond  of  the 
administrator  to  collect  was  here  (191  I1L 
290,  61  N.  E.  83),  the  converse  of  the  posi- 
tion now  taken  by  tbe  appellants  was  then 
assumed  by  Joseph  Salomon,  and  It  was  then 
contended  by  him  that  no  recovery  could  be 
had  in  that  ease,  for  the  reason  that  his  ap- 
peal from  the  order  of  the  probate  court  dis- 
allowing the  items  in  his  account  to  tbe 
amount  of  $4,715,  and  charging  him  with  In- 
terest to  the  amount  of  $1,477.06,  was  then 
pending,  and  tbe  amount  for  which  he  was 
liable  upon  said  bond  could  not  then  be  de- 
termined; but  this  court  held  that  the  pen- 
dency of  said -appeal  did  not  constitute  a 
valid  reason  for  Salomon  not  paying  to  Hoi- 
dom,  as  bis  successor  In  office,  the  portion  of 
the  estate  which  he  admitted  was  in  bis 
hands  and  belonged  to  Holdom  as  admin- 
istrator. It  has  heretofore  been  held  by  this 
court  (186  111.  445,  67  N.  E.  1073)  that  tbe 
Item  of  $1,477.06  allowed  for  Interest  was 
properly  charged  to  the  account  of  Joseph 
Salomon.  No  claim  is  made  that  said  Inter- 
est has  been  paid  by  Joseph  Salomon  or  re- 
leased by  the  appellee.  The  question,  there- 
fore, of  tbe  liability  of  Joseph  Salomon  to 
pay  said  interest  is  res  judicata,  and  cannot 
be  inquired  Into  collaterally,  by  motion  or 
otherwise.  When  the  liability  of  Joseph 
Salomon  to  pay  the  judgment  for  $6,249.25 
of  the  circuit  court,  rendered  upon  the  ap- 
peal from  the  judgment  of  the  probate  court, 
was  finally  decided  by  this  court,  and  he 
failed  to  pay  the  same,  he  and  his  surety 
upon  tbe  appeal  bond  from  the  Appellate 
Court  to  this  court  became  liable  on  said 
appeal  bond  to  pay  the  judgment  of  tbe 
circuit  court,  and  judgment  having  been  ren- 
dered against  the  appellants  upon  said  appeal 
bond  for  the  amount  of  the  judgment  of  the 
circuit  court,  which  Included  said  item  of 
interest,*  that  judgment  was  final  and  could 
only  be  discharged  by  the  payment  or  re- 
lease of  said  judgment  Furthermore,  tbe 
term  at  which  the  judgment  upon  tbe  appeal 
bond  had  been  rendered  having  expired,  the 
Jurisdiction  of  the  circuit  court  over  said 


judgment,  and  its  right  to  eliminate  fron> 
said  judgment  the  said  item  of  $1,477.06  and 
the  accrued  interest  thereon,  had  ceased. 
A  court  of  law,  when  a  judgment  has  been 
paid  or  discharged,  may  cause  satisfaction  of 
the  judgment  to  be  entered  upon  its  record, 
bat  It  is  powerless  to  cause  the  satisfaction 
of  a  judgment  to  be  entered,  after  the  term 
at  which  It  was  rendered  has  expired,  for 
matters  which  existed  at  the  time  the  judg- 
ment was  rendered,  and  which  might  have 
been  pleaded  and  proven  In  bar  of  the  action. 
All  the  matters  sought  to  be  reviewed  by  the 
motion  made  in  tbe  circuit  court  existed  bo- 
fore  the  judgment  sought  to  be  satisfied  was 
rendered,  and  the  circuit  court  was  without 
jurisdiction  to.  enter  the  order  of  July  28, 
1902,  the  effect  of  which  was  to  change  a 
Judgment  which  had  been  rendered  by  said 
court  at  a  former  term. 

The  judgment  of  the  Appellate  Court  Will 
be  affirmed.    Judgment  affirmed. 


(206  ill.  1M) 

WATSON  t.  FAGNER. 

(Supreme  Court  of  Illinois..  Feb.  17,  1004.) 

BANKER  —  DEPOSITOR'S  MONEY  — AGENCY  TO 
LOAN— CONTRACT— VARIANCE  AS  TO  DATE— 
ADyiSSlBILITV  OF  EVIDENCE— SAFE  BOR- 
ROWER —  SUFFICIENCY  OF  EVIDENCE  —  IN- 
STRUCTIONS —  RATIFICATION  —  DEGREE  OF 
CARE—  BANKRUPTCY  OF  BORROWER. 

1.  Where  a  depositor  sues  a  banker  on  a 
parol  contract  to  loan  the  depositor's  money, 
alleging  that  it  was  made  on  a  certain  date, 
but  the  proof  shows  that  the  contract  was  made 
seven  years  earlier,  the  variance  is  immaterial. 

2.  A\  here  a  depositor  sues  a  banker  on  an 
alleged  contract  to  loan  the  depositor's  money 
to  responsible  borrowers,  care  for  and  collect 
the  loans,  and  reloan  the  money,  plaintiff's 
evidence  that  it  was  defendant's  custom  to 
collect  the  principal  and  interest  of  plaintiffs 
notes  and  loan  his  money,  and  that  defendant 
caused  or  permitted  his  cashier  to  indorse  plain- 
tiffs name  on  a  note  as  a  preliminary  to  its 
being  put  in  judgment,  is  admissible. 

3.  Defendant's  evidence  that  he  performed 
like  services  for  other  persons  with  reference 
to  papers  left  at  the  bank  merely  for  safe-keep- 
ing is  properly  excluded  as  irrelevant. 

4.  Evidence  in  an  action  by  a  depositor 
against  a  banker  for  negligence  in  loaning 
plaintiff's  money,  whereby  it  was  lost,  examin- 
ed, and  Held  to  sustain  a  finding  that  the  per- 
son borrowing  the  money  without  security  was 
not  a  safe,  responsible,  and  conservative  bor- 
rower. 

5.  In  an  action  by  a  depositor  against  a  bank- 
er for  negligence  hi  loaning  the  depositor's 
money,  the  court,  at  plaintiffs  instance,  gave 
two  instructions,  embodying  all  the  facts  neces- 
sary to  sustain  a  recovery,  but  not  noticing  the 
two  affirmative  defenses  of  ratification  and  the 
extension  of  time  to  the  borrower  by  plaintiff 
himself.  In  two  instructions,  however,  given 
by  the  court  of  its  own  motion,  the  jury  were 
told  that  if  plaintiff  ratified  the  loan  in  ques- 
tion defendant  would  not  be  responsible  for  any- 
thing done  prior  thereto,  and  that  if  plaintiff 
extended  the  time  of  payment  or  assumed  the 
burden  of  collecting  the  note,  and  as  a  result 
thereof  it  was  lost,  defendant  would  not  be 
liable.  Held,  that  the  instructions  as  a  whole 
sufficiently  covered  the  affirmative  defenses. 

6.  A  banker  who  agrees  to  loan  a  depositor's 
money  to  safe  borrowers,  and  look  after  «Dd 
collect  the  loans  and  reloan  the  money,  fa  not 
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relieved  of  responsibility  for  the  loss  of  a  negli- 
gent loan  by  the  fact  that  the  depositor  made 
no  attempt  to  collect  it. 

7.  A  banker  who  acts  as  agent  for  his  de- 
positor in  making  loans,  though  without  com- 
pensation, is  bound  to  exercise  ordinary  care  and 
diligence. 

8.  Where  instructions  given  show,  as  a  whole, 
that  no  recovery  can  be  had  on  the  first  three 
counts  of  the  declaration,  it  is  not  error  to  re- 
fuse instructions  specifically  telling  the  jury 
that  fact. 

9.  In  an  action  by  a  depositor  against  a  bank- 
er for  negligence  in  loaning  the  depositor's 
money  In  1898  to  a  borrower  who  became  bank- 
rupt in  1899,  the  defendant  requested  an  in- 
struction that  the  fact  that  the  borrower  was 
insolvent  when  the  bankruptcy  proceedings  were 
begun  was  not  evidence  that  he  was  not  a  safe, 
responsible,  and  conservative  borrower  in  1896. 
It  appeared  that  the  borrower  was  in  failing 
circumstances  at  and  after  the  loan,  and  the 
bankruptcy  was  the  culmination  of  this  condi- 
tion of  affairs.  Held,  that  the  instruction  was 
properly  refused. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict. 

Action  by  Christian  Fagner  against  Daniel 
Watson.  From  a  Judgment  of  the  Appellate 
Court,  Third  District  (105  HI.  App.  52),  af- 
firming a  Judgment  for  the  plaintiff,  defend- 
ant appeals.    Affirmed. 

This  suit  was  brought  to  the  January  term, 
1901,  of  the  circuit  court  of  Vermilion  coun- 
ty, and  resulted  In  a  verdict  for  $4,144.50  in 
favor  of  the  plaintiff,  Fagner,  and  after  a 
remittitur  of  $373.80  had  been  entered  and  a 
motion  for  a  new  trial  overruled  Judgment 
was  entered  against  appellant,  Watson,  for 
$3,770.70.  An  appeal  was  taken  by  Watson 
to  the  Appellate  Court  for  the  Third  District, 
where  the  Judgment  of  the  circuit  court  was 
affirmed,  and  a  further  appeal  is  prosecuted 
by  Watson  to  this  court  The  first  three 
counts  of  the  declaration  are  common  counts. 
The  fourth  count,  after  setting  out  that  on 
June  1,  1900,  the  defendant  was  engaged  In 
the  banking  business,  and  that  plaintiff,  at 
the  request  of  defendant,  deposited  $5,000 
with  him,  which  defendant  agreed  to  loan  to 
safe,  responsible,  and  conservative  borrow- 
ers, and  to  use  due  diligence  in  collecting  the 
same,  charges  that  the  defendant  so  care- 
lessly and  negligently  loaned  said  sum  that 
the  same  was  wholly  lost  to  the  plaintiff, 
etc.  An  additional  count,  designated  as  the 
fifth  count,  was  afterwards  filed,  which  dif- 
fers from  the  fourth  count  in  that  It  charges 
that  the  defendant  carelessly  loaned  said 
sum  on  August  23,  1896,  to  Dwiggins  Bros., 
and  took  a  note  therefor,  and  that  when  said 
note  matured  did  not  use  due  diligence  in  col- 
lecting the  same,  whereby  the  same  was  lost 
to  the  plaintiff,  etc.  Defendant  filed  the  gen- 
eral issue  and  one  special  plea,  to  which  repli- 
cations were  filed. 

The  transaction  out  of  which  this  suit 
arose  was  the  loaning  of  $3,000  by  Daniel 
Watson,  for  Christian  Fagner,  to  Dwiggins 
Bros.,  who  were  in  the  mercantile  business- 
at  Rossville,  111.  Appellant  was  engaged  in 
the  tanking  business  at  Rossville,  and  ap- 


pellee in  farming  near  that  place,  for  some 
time  prior  to  1892.  In  the  spring  of  1895 
appellee  sold  his  personal  property,  and  took 
sale  notes  payable  at  appellant's  bank,  and 
after  the  sale  placed  the  notes  in  the  bank, 
so  that  they  could  be  paid  there  and  the  pro- 
ceeds credited  to  the  account  of '  appellee. 
After  leaving  the  notes  at  the  bank  appellee 
went  to  Dakota,  where  he  stayed  for  a  period 
of  seven  months.  In  the  spring  of  1893  ap- 
pellee bought  property  in  and  moved  to. 
Hoopeston,  111.  The  evidence  of  appellee  • 
tends  to  show  that  he  went  to  appellant's 
bank  to  draw  out  money  to  pay  for  the  prop- 
erty he  had  bought,  and  that  Watson  re- 
quested him  not  to  take  his  business  away 
from  Watson's  bank;  that  appellant  wanted 
to  loan  out  and  collect  Fagner's  money,  and 
said  that  he  would  do  It  in  a  safe  way,  so 
that  appellee  would  have  no  trouble;  that  he 
represented  that  he  (appellant)  knew  all  the 
people  in  Rossville,  and  would  loan  appellee's 
money  so  that  it  would  be  perfectly  safe,  and 
that  he  would  loan  it  on  the  best  security. 
The  evidence  tends  to  show  that  from  the 
time  of  this  conversation  appellant  transact- 
ed all  of  appellee's  business  of  collecting  in- 
terest and  principal  of  notes  when  due  and 
reloanlng  the  money;  that  appellee  knew  of 
some  of  the  loans  before  they  were  made,  but 
concerning  others  he  was  not  consulted;  that 
in  1895  appellee  went  to  the  bank,  and  appel- 
lant told  him  there  was  about  $3,000  of  his 
money  in  the  bank,  and  asked  him  If  he 
wanted  to  loan  it;  that  appellant  said  a  shoe 
factory  and  a  building  and  loan  association 
wanted  some  money;  that  he  told  appellant 
if  they  were  good  loans  to  let  them  have  the 
money. 

On  August  23,  1896,  appellant  loaned  to 
Charles  Dwiggins  and  Howard  L.  Dwiggins, 
partners  doing  business  under  the  name  of 
Dwiggins  Bros.,  $3,000,  and  took  a  Judgment 
note,  signed  by  them  alone,  for  that  amount, 
payable  to  O.  Fagner  one  year  after  date. 
The  evidence  tends  to  show  that  appellee 
was  not  consulted  about  this  loan;  that  bis 
notes  were  kept  In  an  envelope  in  the  bank, 
and  that  he  kept  a  list  of  the  notes  with  him 
in  a  book;  that  in  June  or  July,  1897,  he  took 
the  envelope  containing  the  notes  home  with 
him,  and  then  for  the  first  time  learned  of 
the  loan  to  Dwiggins  Bros,  by  finding  their 
note  in  the  envelope;  that  his  book  showed 
a  loan  of  $3,000  to  a  shoe  factory,  bat  none 
to  Dwiggins  Bros.;  that  he  kept  the  notes 
about  a  month,  and  then  returned  them  to 
the  bank,  at  which  time  he  called  appellant's 
attention  to  the  Dwiggins  loon,  and  asked 
him  why  it  did  not  appear  on  his  book;  that 
appellant  told  him  that  the  $3,000  appearing 
on  his  book  to  the  shoe  factory  was  the 
Dwiggins  loan,  and  that  the  shoe'  factory 
never  had  any  of  appellee's  money;  that  ap- 
pellant further  said  that  the  Dwiggins  note 
was  Just  as  good  as  any  in  the  bank. 

It  further  appears  that  In  June,  1893,  ap- 
pellee told  appellant  that  he  wanted  the 
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Dwiggins  note  collected,  and  appellant  said 
that  he  would  collect  it;  that  in  July,  1898, 
appellee  sent  his  son-in-law  to  notify  appel- 
lant to  collect  the  note  by  January  2,  1899, 
and  that  the  son-in-law  in  December,  1898, 
again  visited  appellant  at  his  bank  to  see  If 
the  note  bad  been  collected;  that  on  Janu- 
ary 2,  1899,  appellee  went  to  the  bank  to 
draw  out  money  to  pay  for  a  farm  which  his 
son-in-law  had  bought,  and  asked  whether 
the  note  had  been  collected,  and  appellant  re- 
plied that  it  had  not;  that  appellee  told  him 
to  collect  it  as  soon  as  possible,  which  appel- 
lant agreed  to  do,  but  at  the  same  time  told 
appellee  that  be  ought  not  to  be  in  a  hurry; 
that  Dwiggins  Bros,  were  all  right,  and  that 
he  ought  to  leave  it,  because  it  was  a  safe 
place. 

In  February,  1899,  Ream,  a  stepson  of  Wat- 
son and  cashier  of  the  bank,  took  this  note, 
together  with  two  notes  belonging  to  Wat- 
son, to  a  firm  of  attorneys  in  Danville. 
Ream  indorsed  Fagner*s  name  on  the  note, 
and  Judgment  by  confession  was  taken  on  all 
the  notes  in  one  judgment  in  favor  of  Wat- 
son. Appellee  testified  that  he  knew  noth- 
ing of  these  proceedings  until  he,  saw  an  ac- 
count of  the  failure  of  Dwiggins  Bros,  in  the 
papers,  and  that  he  never  authorized  any  one 
to  indorse  the  note  for  him. 

In  March,  1899,  Dwiggins  Bros,  filed  a  pe- 
tition in  bankruptcy,  and  Watson  filed  a 
.  clnlm  for  the  Judgment  against  the  bank- 
rupts' estate,  which  paid  a  dividend  of  25% 
per  cent,  to  creditors.  Watson  tendered  to 
appellee  $903.73,  which  represented  the  divi- 
dend on  that  portion  of  the  judgment  cover-' 
ing  the  note  to  Fagner  and  interest,  which 
tender  was  refused. 

The  evidence  further  shows  that  at  the 
time  of  this  loan  to  Dwiggins  Bros,  that  firm 
was  Indebted  to  Watson  at  least  $9,000,  with 
several  years'  interest  thereon,  $6,000  of  this 
amount  having  been  loaned  in  1890  or  1892, 
and  $3,000  in  October,  1889,  which  latter 
amount  was  secured  by  a  mortgage  upon  the 
building  in  which  Dwiggins  Bros.'  business 
was  conducted.  In  1898  this  indebtedness  to 
Watson  had  Increased  to  $12,500,  and  in  1898 
Dwiggins  Bros,  told  Watson  that  they  had  an 
equity  of  only  $4,000  or  $5,000  in  the  busi- 
ness. On  January  25,  1899,  one  of  the  Dwig- 
gins Bros,  deeded  the  real  estate,  covered  by 
the  mortgage  above  mentioned,  to  Watson  in 
consideration  of  $5,000,  he  paying  something 
over  $800  in  cash  and  satisfying  the  mortgage 
indebtedness  with  the  remainder  of  the  con- 
sideration. 

H.  M.  Steely  and  J.  B.  Mann,  for  appellant 
Penwell  &  lindley  and  C.  M.  Briggs,  for  ap- 
pellee. 

SCOTT,  J.  (after  stating  the  facts).  The 
counts  In  the  declaration  setting  up  the  ex- 
press contracts  aver  that  they  were  made  on 
June  1,  1900.  The  evidence  of  the  plaintiff 
snows  the  contract  to  have  been  made  in 


the  year  1893.  The  defendant,  at  the  close 
of  the  plaintiff's  testimony,  moved  to  strike 
out  the  evidence  in  regard  to  this  contract 
on  account  of  this  variance,  and  the  action 
of  the  court  in  overruling  that  motion  is  as- 
signed as  error.  A  different  role  prevails  in 
this  respect  where  the  contract  sued  on  is 
written  from  that  which  obtains  where  It  Is 
verbal.  In  assumpsit  npon  a  parol  contract, 
the  day  npon  which  it  is  made  being  alleged 
only  for  form,  and  where  the  time  wjjhin 
which  the  contract  is  to  be  performed  Is  not 
determined  from  that  date,  the  plaintiff  is 
at  liberty  to  prove  a  contract  express  or  im- 
plied, made  at  any  time.  Singer  v.  Hutchin- 
son, 183  111.  606,  56  N.  E.  388,  75  Am.  St  Rep. 
133;  Frazer  v.  Smith,  60  111.  145;  Searing  v. 
Butler,  69  111.  575. 

The  case  of  Wabash  Western  Railway  Co. 
v.  Friedman,  146  111.  583,  30  N.  E.  353,  34  N. 
E  1111,  Is  one  In  which  the  contract  itself 
was  not  correctly  described  in  the  declara- 
tion. As  counted  upon  there,  the  contract 
was  to  carry  the  plaintiff  from  Kirksville  to 
Glenwood  Junction,  while  the  evidence  show- 
ed a  contract  to  carry  the  plaintiff  from  Mo- 
berly  to  Ottumwa,  Kirksville  and  Glenwood 
Junction  being  intermediate  stations  between 
Moberly.  and  Ottumwa,  all  on  the  line  of  the 
defendant  It  will  be  observed  that  In  the 
case  at  bar  the  date  was  no  part  of  the  con- 
tract, and  the  contract  Itself  was  not  mlsde- 
scribed.  There  was  no  error  In  overruling 
the  motion. 

It  is  assigned  as  error  that  the  court  im- 
properly permitted  the  plaintiff  to  testify 
that  Watson's  custom  was  to  collect  the  prin- 
cipal and  interest  of  plaintiff's  notes  and  loan 
his  money,  and  improperly  permitted  plaintiff 
to  show  that  Watson  caused  or  permitted  the 
Indorsement  of  Fagner*s  name  upon  the  back 
of  the  note  before  it  was  put  in  judgment. 
This  evidence  tended  to  show  that  Watson 
was  complying  with  the  contract  as  plain- 
tiff claimed  it  existed,'  and  therefore  support- 
ed the  tatter's  theory. 

It  is  also  urged  that  the  court  erroneous- 
ly refused  to  permit  the  defendant  to  show 
that  WatBon  performed  like  services  for  oth- 
er persons  with  reference  to  papers  that 
were  left  In  the  bank  merely  for  safe-keep- 
ing. It  is  manifest  that  such  testimony 
would  not  throw  any  light  on  the  question 
as  to  whether  such  a  contract  existed  be- 
tween the  parties  hereto  as  appeared  from 
the  averments  of  the  plaintiff's'  declaration. 
The  evidence  was  properly  excluded. 

The  exceptions  taken  to  the  action  of  the 
court  in  passing  upon  objections  to  other  ev- 
idence offered  are  equally  without  merit  and 
concern  matters  of  less  importance. 

It  is  argued  with  earnestness  that  there 
was  no  evidence  tending  to  support  the 
fourth  count  of  the  declaration,  in  so  far  as 
that  count  charges  a  failure  to  loan  the  mon- 
ey to  safe,  responsible,  and  conservative  bor- 
rowers. We  are  unable  to  adopt  this  view. 
This  loan  was  made  on  August  23,  1896,  to 
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Dwiggins  Bros.,  and  no  security  was  taken. 
It  appears  that  at  the  time  they  were  the 
owners  of  a  stock  of  merchandise  in  a  coun- 
try village;  that  several  years  before  they 
had  purchased  the  stock  with  which  they  had 
been  carrying  on  their  business,  and  that 
for  the  purpose  of  making  this  purchase  they 
had  borrowed  $6,000  from  Watson,  which 
still  remained  unpaid;  that  one  of  the  broth- 
ers owned  the  building  in  which  they  carried 
on  their  business,  and  that  Watson  held  a 
mortgage  thereon  for  the  sum  of  $3,000  (this 
building  was  sold  in  1899  for  $5,000);  that 
no  interest  had  been  paid  on  the  real  estate 
loan  for  several  years;  and  that  Watson  had 
begun  the  practice  of  carrying  an  overdraft 
against  the  firm  at  his  bank.  It  does  not 
appear  that  the  firm  owned  any  other  proper- 
ty, and  while  It  is  true  that  the  evidence 
does  not  warrant  the  conclusion  that  Dwig- 
glns  Bros,  were  insolvent  in  August,  1896,  it 
does  warrant  a  finding  that  they  were,  not 
safe,  responsible,  and  conservative  •  borrow- 
ers, and  to  loan  to  them  the  sum  of  $3,000 
for  one  year  without  security  was  not  a  com- 
pliance with  the  contract  declared  upon  by 
the  fourth  count 

Where  a  banker  takes  upon  himself  the 
duty  of  loaning  money  deposited  with  him, 
and  loans  it  to  persons  already  largely  in- 
debted to  the  bank,  who  afterwards  become 
insolvent,  whereby  the  money  of  the  deposi- 
tor Is  lost,  the  act  of  the  banker  in  making  the 
loan  is  properly  the  subject  of  the  closest 
scrutiny.  In  such  case  the  suspicion  will  al- 
ways arise  that  the  money  of  the  depositor 
was  loaned  with  a  view  to  carrying  the  bor- 
rower along  until  the  money  due  the  bank 
conld  be  collected.  Aside  from  the  denial  by 
Watson,  and  Ream,  his  cashier,  that  any 
contract  was  made  with  Fagner  to  loan  his 
money  and  collect  the  principal  and  interest 
as  they  fell  due,  the  defense  was  that,  if 
such  a  contract  existed,  the  loan  to  Dwiggins 
Bros,  had  been  ratified  by  Fagner,  and  that 
Fagner  himself,  by  an  agreement  with  How- 
ard Dwiggins,  one  of  the  makers  of  the  note, 
had  agreed  that  the  note  need  not  be  paid 
until  January  1,  1899,  and  had  conveyed  in- 
formation of  this  agreement  to  Watson,  and 
that  Watson  was  thereby  relieved  from  any 
duty  to  collect  The  evidence  was  conflict- 
ing in  reference  to  whether  or  not  there  had 
been  any  ratification  and  In  reference  to 
whether  there  had  been  an  extension  of  the 
time  of  payment  Under  these  circumstances 
it  is  contended  that  the  two  defenses  last 
suggested  were  not  properly  submitted  to  the 
jury. 

The  first  and  eighth  instructions  given  on 
the  part  of  the  plaintiff  both  advised  the  jury 
what  facts  are  necessary  to  make  the  defend- 
ant liable  to  the  plaintiff,  but  contained  no 
reference  whatever  to  a  defense  founded  upon 
ratification  or  extension  of  the  time  of  pay- 
ment. By  these  instructions  the  jury  were 
told  that  if  they  found  certain  facts  from 
the  evidence  the  defendant  was  liable,  and 


It  Is  not  contended  that  such  facts  would  not 
establish  the  liability  of  the  defendant  The 
complaint  is  that  the  instruction  did  not  deal 
with  the  affirmative  defenses.  The  court 
gave  to  the  jury  six  instructions  of  Its  own 
motion.  By  the  second  the  Jury  were  in- 
structed that  if  Fagner  ratified  the  making 
of  the  loan  Watson  would  not  be  responsible 
for  anything  done  prior  to  the  ratification. 
By  the  sixth  of  these  instructions  the  Jury 
were  advised  that  If  the  plaintiff  extended 
the  time  of  payment  or  assumed  the  burden 
of  collecting  the  note,  and  that  as  a  result 
thereof  the  note  was  lost,  In  whole  or  in  part, 
Watson  would  not  be  responsible.  The  first 
and  eighth  instructions  given  at  the  request 
of  plaintiff,  when  read  in  connection  with 
the  second  and  sixth  given  by  the  court  of 
its  own  motion,  are  unobjectionable.  The 
four  instructions  taken  together  are  a  harmo- 
nious whole,  and  state  with  accuracy  the  law 
of  defendant's  liability  upon  the  contract 
counted  upon,  and  the  law  applicable  to  the 
alleged  ratification  and  extension. 

The  defendant  on  his  part  by  his  nine- 
teenth and  twenty-second  instructions,  sought 
to  have  the  jury  advised  that  if  Fagner  ex- 
tended the  time  of  payment,  and  that  such 
extension  contributed  to  the  loss  of  the  mon- 
ey, Watson  was  not  liable.  In  each  of  these 
Instructions  this  proposition  was  coupled  with 
the  statement  that  if  the  Jury  believed  Fag- 
ner was  negligent  in  allowing  the  note  to  run 
after  it  became  due,  Watson  could  not  be 
held  responsible.  There  was  nothing  in  the 
evidence  upon  which  to  base  this  last  direc- 
•  tlon  to  the  Jury.  If  the  contract  existed  as 
Fagner  claimed  it  did,  then  it  was  Watson's 
duty  to  collect  the  note  when  it  matured,  and 
the  tact  that  Fagner  merely  failed  to  at- 
tempt the  performance  of  a  duty  which 
rested  upon  the  agent  could  not  relieve  the 
agent 

The  defendant's  fifth  instruction  is  based 
on  the  theory  that  if  Watson  was  a  gratuitous 
bailee  there  would  be  liability  for  nothing 
except  gross  negligence.  The  court  modified 
this  Instruction,  and  gave  it  as  modified,  In- 
structing the  Jury  that  Watson  would  be 
liable  for  "carelessness  or  negligence  in  mak- 
ing the  loan,  or  carelessness  or  negligence  in 
failing  to  collect  the  same,  which  would 
amount  to  a  want  of  ordinary  care  and  dili- 
gence" on  his  part  The  modification  was 
.properly  made. 

Where  a  banker  acts  as  agent  or  trustee  for 
his  depositor,  without  compensation,  in  in- 
vesting his  money  and  collecting  the  same, 
he  is  bound  to  exercise  ordinary  care  and  dili- 
gence in  the  performance  of  the  duties  which 
he  assumes,  and  a  failure  to  observe  such 
ordinary  care  and  diligence  will  make  him 
responsible  for  any  loss  resulting  from  such 
failure.  Isham  v.  Post,  141  N.  T.  100,  85  N. 
E.  1084,  23  L.  R.  A.  90,  38  Am.  St  Rep.  760; 
Watson  v.  Roth,  191  111.  382,  61  N.  B.  65. 

In  the  cases  of  Gray  v.  Merrlam,  148  111. 
179,  35  N.  E.  810,  32  L.  R.  A.  769,  39  Am.  St 
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Hep.  172,  and  Preston  v.  Prather,  137  U.  S. 
604,  11  Sup.  Ct  162,  34  L.  Ed.  788,  the  ques- 
tion of  the  liability  of  a  bank  as  the  gratu- 
itous bailee  of  securities  left  as  a  special  de- 
posit was  considered,  /and  the  conclusion 
reached  that  the  bank  was  bound  to  exercise 
ordinary  care  and  diligence.  The  reasoning 
followed  In  those  two  cases  requires  the  ex- 
ercise of  the  same  degree  of  care  and  dili- 
gence where  the  duties  assumed  are  the  loan- 
ing of  money  deposited  with  the  bank  and 
the  collection  of  the  loans  as  they  mature. 

We  have  carefully  considered  the  other  ob- 
jections urged  to  the  giving  and  refusing  of 
instructions,  and  are  of  the  opinion  that  upon 
the  whole  the  Jury  was  fairly  instructed. 
The  defendant  requested  the  giving  of  28  In- 
structions. The  court  gave  4. of  these  as  re- 
quested, modified  2  others  and  gave  them  as 
modified,  refused  20,  and  gave  6  of  Its  own 
motion,  while  9  were  given  on  the  part  of  the 
plaintiff.  Three  instructions  were  offered  by 
the  defendant  for  the  purpose  of  telling  the 
Jury  that  no  recovery  could  be  had  under 
the  first,  second,  or  third  count  of  the  declara- 
tion. The  refusal  of  these  Instructions  is 
complained  of.  No  harm  resulted  from  this 
action  of  the  court,  as  it  is  apparent  from 
the  instructions- given  as  a  series  that  no  re- 
covery could  be  had  except  under  the  fourth 
or  fifth  count. 

The  defendant's  seventh  refused  instruc- 
tion was  to  the  effect  that  the  fact  that 
Dwlggins  Bros,  were  insolvent  when  the 
bankruptcy  proceedings  were  begun  was  not 
evidence  that  they  "were  not  safe,  respon- 
sible, and  conservative  borrowers"  on  August 
23,  1896.  It  appeared  that  they  were  in  fail- 
ing circumstances  at  and  after  the  making  of 
the  loan  in  question.  The  bankruptcy  was 
the  culmination  of  this  condition  of  affairs. 
The  instruction  was  properly  refused. 

In  so  far.  as  the  other  Instructions  'refused 
correctly  stated  principles  of  law  applicable 
to  this  case,  the  same  principles  were  embod- 
ied in  Instructions  given.  The  principal 
questions  in  this  case  were  Issues  of  fact 
which  have  been  settled  against  appellant  by 
the  Judgment  of  the  Appellate  Court.  The 
judgment  of  the  Appellate  Court  will  be  af- 
firmed.   Judgment  affirmed. 


(208  III.  173) 

MILLER  et  al.  v.  JOHN. 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

CONSPIRACY— CTVIL  UABILITT— MISREPRESEN- 
TATIONS INDUCING  EXCHANGE  OP  LANDS- 
PLEADING  —  DECLARATION  —  MISJOINDER  OF 
COUNTS— REVIEW— EVIDENCE  —  SUFFICIENCY 
—  TRIAL  —  OPENING  ARGUMENT  —  INSTRUC- 
TIONS. 

1.  Where  the  testimony,  though  more  or  less 
conflicting,  fairly  tends  to  establish  the  allega- 
tions of  the  declaration,  it  must  be  accepted  as 
sustaining  plaintiffs  cause  of  action,  where  con- 
sidered on  review  of  a  judgment  of  affirmance 
by  the  Appellate  Court. 

2.  The  original  count  of  a  declaration  al- 
leged that  plaintiff  was  induced  to  exchange  bis 
lands  for  other  lands  by  the  false  and  fraud- 


ulent statements  of  defendants  as  to  the  char- 
acter and  value  of  the  land  traded  for,  the 
nature  of  which  was  set  out;  and,  it  was  al- 
leged that  they  were  false,  and  made  knowing- 
ly  and  willingly  for  the  purpose  of  misleading, 
deceiving,  and  defrauding  plaintiff,  and  that 
the  land  was  of  little  or  no  value,  by  means 
whereof  plaintiff  was  damaged  to  a  specified 
amount.  A  second  count  was  substantially  the 
same,  except  that  it  charged  that  defendants, 
combining  and  confederating,  then  and  there 
represented  to  plaintiff,  and  so  promised  and 
agreed  with  him,  that  they  would  be  his 
agents,  and  trade  and  exchange  for  him  his 
farm  for  other  farm  lands  of  greater  value,  con- 
sisting, etc.  Held,  that  both  counts  were  in 
tort,  for  fraud  and  deceit,  and  hence  there  was 
no  misjoinder. 

3.  It  being  impossible  for  the  court  to  know 
in  advance  what  testimony  will  become  com- 
petent on  the  trial,  no  error  can  be  predicated 
on  a  statement  in  the  opening  argument,  where 
the  court,  on  objection,  warned  the  jury  not 
to  accept  it  as  evidence. 

4.  Iu  an  action  for  conspiracy  to  cheat  and 
defraud  by  false  and  fraudulent  representations 
inducing  an  exchange  of  lands,  evidence  as  to 
the  amount  paid  by  two  of  the  defendants  for 
services  of  a  third  party  in  the  transaction, 
and  as  to  a  subsequent  conveyance  of  a  part 
of  plaintiff's  land  to  them,  and  their  reconvey- 
ance to  another,  with  the  circumstances  at- 
tending the  latter  sale,  was  competent  to  show 
the  conspiracy. 

5.  After  the  introduction  of  competent  evi- 
dence tending  to  prove  a  conspiracy,  evidence 
of  conversations  between  plaintiff  and  either  of 
defendants  relating  to  the  transaction  is  com- 
petent and  binding  on  the  others,  though  they 
were  not  present. 

6.  No  error  can  be  predicated  on  an  instruc- 
tion which,  when  read  with  a  preceding  in-, 
struction  to  which  it  referred,  Btated  the  law 
correctly. 

7.  A  person  who  recklessly  makes  false  rep- 
resentations of  a  matter  about  .which  he  has 
no  knowledge,  for  the  fraudulent  purpose  of 
indncing  another  to  rely  thereon,  and  to  make  a 
contract  to  do  any  act  to  the  prejudice  of  such 
person,  who  does  rely  and  act  thereon,  suffering 
injury  thereby,  is  legally  liable. 

8.  The  fact  that  one  of  the  defendants  in 
an  action  for  conspiracy  te  cheat  and  defraud 
by  false  representations  was  not  present  when 
any  of  the  false  representations  were  made  to 
plaintiff,  and  did  not  himself  make  such  state- 
ments, would  not  absolve  him  from  liability 
if  he  knew  that  they  had  been  made,  and  assist- 
ed in  the  transaction,  or  approved  the  same. 

9.  All  who  aid,  advise,  or  assist  in  the  com- 
mission of  a  wrongful  act  by  another,  or  who 
approve  of  it  after  it  is  done,  if  done  for  their 
benefit,  are  liable  in  the  same  manner  as  they 
would  be  If  they  had  done  the  same  wrongful 
act  themselves. 

10.  An  instruction  which  simply  advised  the 
jury  as  to  the  elements  to  be  considered  in  de- 
termining the  preponderance  of  the  evidence, 
and,  after  enumerating  such  elements,  directed 
them  to  determine  the  same  from  all  the  evi- 
dence, facts,  and  circumstances  shown  on  the 
trial,  was  proper. 

11.  No  error  can  be  predicated  on  the  refusal 
of  instructions  where  no  special  reasons  for 
giving  them  are  pointed  out,  and  it  appears 
that  the  jury  were  otherwise  sufficiently  and 
properly  instructed. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  Chalkly  John  against  Joseph  T. 
Miller  and  others.  A  judgment  for  plaintiff 
was  affirmed  by  the  Appellate  Court,  and 
defendants  appeal.    Affirmed. 

f  7.  See  Fraud,  vol.  23.  Cent  Dig.  |  6. 
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C.  L.  ft  O.  E.  Sheldon  and  3.  B.  McPherran. 
for  appellants.  0.  O.  Johnson  and  C.  O.  Mc- 
Mahon,  for  appellee. 

WIIiKIN,  J.  The  app.ellee,  Chalkly  John, 
brought  an  action  for  fraud  and  deceit  against 
the  three  appellants,  Joseph  T.  Miller,  Frank 
P.  Stabler,  and  Frank  W.  Walzer,  In  the  cir- 
cuit court  of  Whiteside  county.  Upon  a  trial 
by  Jury,  all  the  defendants  were  found  guilty, 
and  the  plaintiff's  damages  assessed  at  $5,- 
440.  Upon  the  argument  of  a  motion  for,  new 
trial,  at  the  suggestion  of  the  trial  court 
$940  was  remitted,  and  Judgment  entered  for 
$4,500.  On  appeal  to  the  Appellate  Court 
for  the  Second  District,  that  Judgment  has 
been  affirmed,  and  appellants  again  appeal. 

The  original  count  of  the  declaration  al- 
leges that  the  plaintiff  owned  160  acres  of 
land  in  Whiteside  county,  known  as  the  "Jor- 
dan Farm,"  of  the  Value  of  $80  per  acre,  and 
also  160  acres  in  the  state  of  Kansas,  worth 
$7  per  acre,  all  of  which  he  was  induced  by 
the  defendants,  by  false  and  fraudulent  rep- 
resentations, to  exchange  and  trade  for  8'JO 
acres  in  Barron  county,  Wis.  The  false  and 
fraudulent  statements  are  charged  to  be  that 
the  Wisconsin  land  belonged  to  an  estate  to 
which  there  were  a  large  number  of  heirs; 
that  the  owners  could  not  agree,  because  each 
one  wanted  this  particular  tract;  that  the 
rest  of  the  estate  had  been  divided,  and  that 
the  owners  had  agreed  to  sell  this  to  an  out- 
side party  in  order'  to  make  it  satisfactory, 
and  that  it  could  be  had  at  a  great  bargain; 
that  there  was  a  good  log  house  and  a  good 
log  barn  on  the  land;  that  it  was  all  fenced: 
that  about  40  or  50  acres  were  cleared  and 
seeded  down  In  timothy,  and  the  balance  was 
covered  with  good  timber,  such  as  would 
make  good  lumber;  that  the  part  north  of 
the  cleared  land  would  make  800  or  900  cords 
of  wood,  worth  $5  per  cord  in  that  locality; 
that  the  owners  had  been  offered  $1,600  for 
the  timber  on  the  stump  on  that  part  north 
of  the  cleared  land;  that  the  owners  asked 
$8,000  for  the  320  acres,  and  the  land  was 
cheap  at  $25  per  acre;  that  the  land  lay  as 
nice  as  bis  Jordan  farm,  and  was  not  broken 
or  stony;  and  that,  if  the  owners  would  trade 
it  to  him  for  his  Jordan  farm,  he  would 
have  the  best  of  the  bargain.  It  Is  also  aver- 
red that  the  plaintiff,  not  having  seen  the 
Wisconsin  land,  but  relying  and  confiding  in 
the  statements  and  representations  of  the 
defendants,  bargained  -with  them  to  exchange 
his  Jordan  farm  and  his  Kansas  160  acres 
for  the  Wisconsin  land,  and  executed  deeds 
to  the  defendants  for  the  same.  All  of  the 
representations  of  the  defendants  respecting 
the  Wisconsin  land  are  charged  to  be  false, 
made  knowingly  and  willfully  for  the  pur- 
pose of  misleading,  deceiving,  and  defrauding 
plaintiff  and  that  the  Wisconsin  land  was  of 
little  or  no  value,  by  meanH  whereof  the 
plaintiff  Is  damaged  to  the  amount  of  S8.000. 
The  second  count  Is  substantially  the  same  as 
the  first,  except  that  it  charges  that  "de- 


fendants, combining  and  confederating,  then 
and  there  represented  to  the  plaintiff,  and  so 
promised  and  agreed  with  the  plaintiff,  that 
they  (the  defendants)  would,  as  the  plain- 
tiff's agents,  trade  and  exchange  for  the 
plaintiff  his  said  farm  for  other  farm  lands 
of  greater  value,  consisting  of  three  hundred 
and  twenty  acres  of  land  in  the  state  of  Wis- 
consin," and  then  and  there  falsely  and  fraud- 
ulently made  the  representations,  in  sub- 
stance, set  out  in  the  first  count  of  the  decla- 
ration. A  general  demurrer  was  filed  to  the 
original  count,  and  overruled.  Afterwards  a 
similar  demurrer  was  filed  to  the  second 
count,  which  was  also  overruled,  and  the  de- 
fendants thereupon  filed  a  plea  of  not  guilty, 
and  the  case  proceeded  to  trial. 

The  Appellate  Court,  after  stating  the  issues 
as  above,  in  the  discussion  of  the  question 
whether  the  evidence  supported  the  verdict 
of  the  jury,  set  forth  In  extenso  the  facts,  but 
it  will  not  be  necessary  to  repeat  them  here. 
See  opinion  of  Appellate  Court  in  —  111. 
App.  — . 

The  testimony  produced  upon  the  trial  is 
voluminous  and  more  or  less  conflicting,  but 
it  at  least  fairly  tends  to  establish  the  alle- 
gations of  the  declaration,  and,  in  view  of  the 
judgment  of  affirmance  in  the  Appellate 
Court,  must,  for  the  purposes  of  our  decision, 
be  accepted  as  sustaining  plaintiff's  cause  of 
action. 

The  first  assigned  error  of  law  urged  as  a 
ground  of  reversal  is  that  the  two  counts  of 
the  declaration  are  mlsjoined,  being  incon- 
sistent with  each  other,  and  the  measure  of 
damages  being  different  on  the  allegations  of 
each  of  them.  The  contention  is  based  on  the 
assumption  that  the  second  count  is  a  count 
on  a  contract  of  agency  or  in  assumpsit  This 
is  a  misapprehension.  Both  counts  are  in 
tort,  and  seek  to  recover  damages  for  fraud 
and  deceit  The  Appellate  Court,  in  its  opin- 
ion, properly  disposes  of  the  question  on  the 
authorities  cited  by  it. 

It  is  also  insisted  by  appellants  that  the 
trial  court  erred  In  permitting  counsel  for  the 
appellee,  in  his  opening  to  the  jury,  to  state 
that  the  defendant  Walzer  had  cheated  and 
swindled  John  in  a  former  Kansas  land  deal. 
Upon  the  objection  made  by  counsel  for  the 
defendants,  the  court  stated  that  it  could  not 
then  determine  whether  such  evidence  would 
be  admissible  or  not  and  told  the  jury  that 
they  should  bear  in  mind  that  statements  of 
counsel  were  not  evidence  for  their  consid- 
eration, and  that  the  case  was  to  be  tried 
upon  the  evidence  admitted  by  the  court,  and 
nothing  else.  In  opening  statements  by  coun- 
sel to  juries,  the  trial  court  is  necessarily 
compelled  to  rely  largely  upon  the  Integrity 
and  fairness  of  the  attorney;  it  being  impos- 
sible for  it  to  know  in  advance  what  testi- 
mony will  or  will  not  become  pertinent  and 
competent  upon  the  trial.  The  court  could  at 
that  stage  of  the  trial  do  no  more  than  it  did: 
that  is,  warn  the  jury  not  to  accept  the  state- 
ment as  evidence.    From  an  examination  of 
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the  record,  we  are  further  of  the  opinion  that 
the  statement  was  In  no  sense  improper,  hut 
was  Justified  by  the  subsequently  developed 
facts  In  the  case. 

The  ruling  of  the  trial  court  on  the  admis- 
sion of  evidence  is  next  assigned  and  urged 
as  reversible  error.  There  are  several  objec- 
tions, but 'they  all  involve  the  same  legal 
principle,  and  may  therefore  be  considered 
together.  The  plaintiff  was  permitted  to  de- 
tail a  conversation  between  himself  and  Wal- 
zer in  the  absence  of  the  other  defendants, 
in  which  Walzer  made  certain  statements 
relative  to  the  Wisconsin  land,  which  were 
to  the  effect  that  plaintiff  had  been  cheated 
in  the  Kansas  land  deal,  and  he  wanted  to 
make  it  up  to  him  in  the  trade  then  being 
negotiated;  also  a  conversation  between  him- 
self, Miller,  and  Walzer  when  Stabler  was 
not  present  Testimony  was  also  admitted, 
over  the  defendants'  objection,  as  to  the 
amount  paid  one  Prock  for  bis  services  in 
Wisconsin  by  Miller  and  Stabler,  and  con- 
cerning the  conveyance  of  the  Jordan  farm 
by  Pettis  to  Stabler  and  Miller,  his  quitclaim 
deed  to  them,  and  their  conveyance  after- 
wards to  one  Newman,  together  with  the 
facts  and  circumstances  attending  the  sale 
to  Newman.  Appellants  claim  that-thls  evi- 
dence was  incompetent,  and  tended  to  preju- 
dice the  jury  against  them.  The  theory  of 
plaintiff's  case  is  that  the  defendants  bad 
entered  into  a  conspiracy  to  cheat  and  de- 
fraud him.  Such  a  conspiracy  might  be 
proved  by  the  facts  and  circumstances  sur- 
rounding the  parties  to  the  transaction  or 
trade,  and,  after  the  Introduction  of  com- 
petent testimony  tending  to  prove  it  each  of 
the  parties  connected  therewith  would  be- 
come responsible  not  only  for  his  own  acts 
and  words,  but  for  those  of  each  of  the  par- 
ties with  whom  he  acted.  The  rule  is  that 
In  order  to  render  one  responsible  for  a  false 
representation,  it  is  not  necessary  that  he 
should  have  made  the  representation  himself. 
If  a  person  authorizes  or  causes  a  representa- 
tion to  be  made,  be  is  as  folly  responsible  as 
if  he  made  it  himself;  and,  if  two  or  more 
persons  act  in  concert  or  conspire  to  commit 
a  fraud  upon  another,  each  is  responsible  for 
■the  false  and  fraudulent  representations  of 
the  others  within  the  scope  of  the  conspiracy. 
14  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  166, 
and  authorities  in  note  6.  The  evidence  as 
to  the  amount  paid  Prock,  and  that  concern- 
ing the  sale  and  conveyance  of  the  Jordan 
farm  to  Miller  and  Stabler,  and  by  them  to 
Newman,  were  circumstances  competent  to 
be  shown  as  tending  to  establish  the  con- 
spiracy; and  conversations  between  either  of 
them  and  the  plaintiff,  even  in  the  absence 
of  the  others,  were  competent  and  binding 
upon  all  of  them.  The  trial  court  commit- 
ted no  error  in  admitting  the  several  items  of 
evidence  objected  to. 

It  is  again  insisted  that  the  trial  court 
erred  in  giving  the  first  fifth,  seventh,  eighth, 
and  eleventh  instructions  on  behalf  of  the 


plaintiff.  It  is  said  the  first  told  the  Jury 
that  they  should  allow  such  damages  to  the 
plaintiff  as  they  thought  him  entitled  to, 
without  any  reference  to  the  evidence,  and 
that  In  assessing  the  damages,  they  should 
confine  themselves  to  the  difference  in  value 
between  the  Wisconsin  land  at  the  time  of 
the  exchange  or  trade,  and  the  value  at  that 
time  if  it  had  been  as  represented  by  the  de- 
fendants. We  do  not  think  this  is  a  fair  in- 
terpretation of  the  instruction.  As  a  matter 
of  fact  this  instruction,  which  is  numbered 
1  in  the  record,  was  the  second  instruction 
given  by  the  court  for  plaintiff,  and  express- 
ly refers  to  the  one  which  just  precedes  it. 
The  two  instructions,  read  together,  stated 
the  law  correctly.  The  so-called  first  was  in 
no  sense,  when  considered  with  the  preced- 
ing one,  capable  of  the  construction  sought,  to 
be  placed  upon  it 

It  is  Insisted  that  the  fifth,  seventh,  and 
eighth  should  have  been  refused,  on  the 
ground  that  there'  was  no  evidence  before  the 
jury  upon  which  to  base  them.  The  fifth  is 
to  the  effect  that  if  a  person  recklessly  makes 
false  representations  of  a  matter  about  which 
he  has  no  knowledge,  for  the  fraudulent  pur- 
pose of  inducing  another  to  rely  upon  his 
statements,  and  to  make  a  contract  or  to  do 
an  act  to  the  prejudice  of  such  person,  who 
does  rely  and  act  upon  such  representations, 
suffering  injury  thereby,  the  party  making 
the  representation  Is  legally  liable.  The  sev- 
enth informed  the  jury  that  although  Stabler 
was  not  present  when  any  of  the  false  repre- 
sentations were  made  to  plaintiff,  if  they 
were  made,  or  did  not  himself  make  such 
statements,  but  knew  that  they  had  been 
made,  and  assisted  in  the  transaction  or  ap- 
proved the  same,  he  would  be  equally  charge- 
able with  the  other  defendants.  The  eighth 
told  the  jury  that  all  who  aid,  command,  ad- 
vise, or  assist  in  the  commission  of  a  wrong- 
ful act  by  another,  or  who  approve  of  it  after 
it  Is  done,  if  done  for  their  benefit  are  liable 
in  the  same  manner  as  they  would  be  if  they 
bad  done  the  same  wrongful  act  themselves. 
We  are  of  the  opinion  that  each  of  these  in- 
structions not  only  laid  down  correct  prin- 
ciples of  law  applicable  to  this  case,  but  that 
there  is  sufficient  evidence  in  the  record  upon 
which  to  base  them.  There  was  no  error  in 
giving  them. 

The  eleventh  instruction  given  on  behalf  of 
the  plaintiff  simply  advised  the  jury  as  to 
the  elements  which  they  might  take  into  con- 
sideration in  determining  the  preponderance 
of  the  evidence,  and,  after  enumerating  those 
elements,  directed  that,  from  all  the  evi- 
dence, facts,  and  circumstances  shown  on 
the  trial,  they  should  determine  on  which 
side  is  the  preponderance.  We  are  unable  to 
see  any  substantial  objection  to  it  It  has 
frequently  been  approved,  in  substance,  at 
least  by  this  court 

Complaint  is  also  made  of  the  refusal  of 
the  trial  court  to  give  the  ninth,  tenth, 
eleventh,  twelfth,  and  fourteenth  instructions 
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asked  on  behalf  of  the  defendants,  bat  no 
special  reasons  are  pointed  out  why  they,  or 
either  of  them,  should  have  been  given;  and, 
on  a  consideration  of  the  whole  record,  we 
think  the  trial  court  sufficiently  and  properly 
instructed  the  jury  as  to  the  law  of  the  case 
by  the  instructions  given,  and  committed  no 
error  in  refusing  the  five  above  mentioned. 

That  plaintiff  below  was  outrageously  over- 
reached in  the  transaction  between  himself 
and  these  parties  admits  of  no  doubt  Wheth- 
er he  was  guilty  of  such  omission  of  duty  to 
protect  himself,  and  whether  the  false  and 
fraudulent  representations  were  made  in  such 
manner  as  to  make  all  three  of  the  defend- 
ants Jointly  liable,  were  questions  of  fact, 
depending  upon  conflicting  testimony;  and, 
they  having  been  settled  adversely  to  the  ap- 
pellants by  the  trial  and  appellate  courts, 
there  is  no  substantial  merit  in  the  grounds 
of  reversal  here  urged. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(208  III.  98) 

BENHAM  v.  BENHAM. 
(Supreme  Court  of  Illinois.    Peb.  17,  1904.) 

PRACTICE— ABSTRACT  ON  APPEAL— FURNISH- 
ING ADDITIONAL  ABSTRACT—  DIVORCE— ALI- 
MONY—TRIAL  COURT'S  DISCRETION. 

1.  Where,  on  appeal  in  divorce,  it  appeared 
to  the  Appellate  Court  that  appellant's  abstract 
was  imperfect,  appellee  should  have  been  al- 
lowed to  file  an  additional  abstract,  the  cost 
to  be  charged  to  appellant;  aud,  if  appellee 
was  financially  unable  to  do  so,  a  ppellant  should 
have  been  ruled  to  furnish  a  complete  abstract, 
or  furnish  appellee  with  sufficient  money  with 
which  she  could  file  it. 

2.  In  divorce,  the  amount  of  alimony  and 
solicitor's  fees  are  within  the  sound  discretion 
of  the  chancellor,  which  will  not  be  disturbed 
unless  abused. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Snlt  by  Matilda  C.  Benham  against  Ray- 
mond S.  Benham  for  divorce.  Prom  a  de- 
cree of  the  Appellate  Court  (107,111.  App.  424) 
affirming  a  decree  in  favor  of  complainant, 
defendant  appeals.    Affirmed. 

Joseph  W.  Latimer  and  Milford  J.  Thomp- 
son, for  appellant  Prank  F.  Douglass  (A  B. 
Jenks,  of  counsel),  for  appellee. 

WILKIN,  J.  Appellee  filed  her  bill  for  di- 
vorce against  appellant  charging  cruelty. 
Appellant,  in  his  cross-bill,  charged  appellee 
with  adultery.  Answers  were  filed  to  the  bill 
and  cross-bill,  denying  the  material  allega- 
tions contained  therein.  Upon  a  hearing  in 
open  court  before  the  chancellor,  a  Jury  hav- 
ing been  waived,  a  decree  of  divorce  was 
granted  to  appellee,  and  the  cross-bill  of  ap- 
pellant was  dismissed.  The  decree  gave  ap- 
pellee the  care  and  custody  of  their  minor 

f  1  See  Divorce,  vol.  17,  Cent  Dig.  |  770. 


child,  together  with  $75  per  month  as  ali- 
mony and  $1,000  as  solicitor's  fees.  This  de- 
cree was  affirmed  by  the  Appellate  Court  for 
the  First  District  and  the  case  is  now 
brought  to  this  court. 

There  are  several  errors  assigned  by  ap- 
pellant but  they  all  resolve  themselves  into 
the  one  question  whether  or  not  the  decree 
is  sustained  by  the  evidence.  The  record  is 
very  voluminous,  containing  about  2,000 
pages  of  typewritten  matter,  and  the  abstract 
contains  366  pages. 

It  is  claimed  by  appellee  that  the  abstract 
as  filed  in  the  Appellate  Court  is  incomplete 
and  unfair,  omitting  much  material  evidence 
offered  by  appellee.  The  Appellate  Court,  in 
passing  upon  that  question,  after  an  exami- 
nation of  a  number  of  instances  cited  by  ap- 
pellee in  which  she  claimed  the  abstract  to 
be  so  Imperfect,  and,  as  It  stated,  comparing 
the  abstract  with  the  record,  held  that  ap- 
pellee's position  was  justifiable,  and  that 
court  seems  to  have  affirmed  the  decree  be- 
low upon  that  ground.  The  same  abstract 
has  been  filed  in  tbis  court,  and  the  same  ob- 
jection is  here  renewed.  The  proper  prac- 
tice In  the  Appellate  Court  would  have  been 
to  allow  appellee  to  file  an  additional  ab- 
stract the  cost  to  be  charged  to  the  appel- 
lant; and,  if  she  was  financially  unable  to 
do  so,  as  claimed  by  her,  then  appellant 
should  have  been  ruled  to  furnish  a  complete 
abstract  or  pay  to  appellee  sufficient  money 
with  which  she  could  file  the  same.  Treat- 
ing the  case,  however,  as  submitted  in  tbis 
court  on  the  abstract  filed,  we  have  exam- 
ined it  and  some  parts  of  the  record,  and 
reached  the  conclusion  that  the  decree  of 
the  circuit  court  should  be  affirmed.  The  ev- 
idence Is  in  hopeless  conflict  and  cannot  be 
reconciled,  and  no  good  purpose  would  be 
served  by  our  attempting  to  analyze  or  dis- 
cuss it.  There  is  no  end  of  crimination  and 
recrimination  by  the  parties  as  to  the  con- 
duct of  each  other,  and  the  details  of  some  of 
the  testimony  is  most  disgusting.  Neither 
party  would  be  benefited  or  vindicated  by 
a  reiteration  of  it  here,  and  we  content  our- 
selves with  the  simple  statement  that  In  our 
view,  the  chancellor  was  justified  in  his  find- 
ing and  decree  in  favor  of  the  appellee.  The- 
testimony  was  heard  by  him  in  open  court, 
and  he  could  better  judge  of  the  weight  and 
credit  to  be  given  to  the  several  witnesses 
than  we  can. 

Objection  is  further  made  on  behalf  of  ap- 
pellant to  the  amount  of  alimony  and  solicit- 
or's fees  allowed  appellee.  These  matters 
were  within  the  sound  legal  discretion  of  the 
chancellor,  and,  considering  all  the  evidence, 
the  relation  of  the  parties,  and  their  condi- 
tion In  life,  we  see  no  good  reason  for  hold- 
ing that  the  discretion  has  been  abused. 

The  Judgment  of  the  Appellate  Court  will 
accordingly  be  affirmed.    Judgment  affirmed. 
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LARSEN  v.  THTJRINGIA  AMERICAN  INS. 

CO. 

(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

FIRE  INSURANCE— CANCELLATION  OF  POLICY 
AND  REPLACING  INSURANCE— AGENTS— UN- 
AUTHORIZED ACTS  —  RATIFICATION  —  ELEC- 
TION—CONSIDERATION. 

1.  An  agent,  who  attended  to  plaintiff's  in- 
surance, insured  his  machine  shop  in  three  dif- 
ferent companies,  including  defendant,  which 
was  entitled  to  cancel  its  policy  on  five  days' 
notice.  Two  days  before  a  fire  the  agent  re- 
ceived a  notice  of  cancellation  from  defend- 
ant, stating  that  the  holder  could  have  until 
12  o'clock  to  replace  the  insurance  elsewhere, 
which  the  agent  did  on  receipt  of  the  notice, 
and  at  their  first  meeting  after  the  fire  in- 
formed plaintiff  of  the  notice  and  what  he  had 
done.  Plaintiff  said  it  made  no  difference  to 
him  so  he  got  his  insurance.  Thereafter,  at  the 
agent's  request,  he  delivered  to  him  defendant's 
policy,  and  received  in  lieu  thereof  the  one  is- 
sued to  replace  it.  All  the  policies,  including 
defendant's,  provided  that  the  loss  should  be  pro- 
rated in  the  proportion  that  the  amount  insured 
bore  to  the  whole  insurance,  and  in  adjusting 
the  loss  it  was  contended  that  defendant's  pol- 
icy at  the  time  of  the  fire  was  still  subsisting. 
To  this  plaintiff  assented,  and  agreed  to  the 
proportion  charged  defendant,  which  was  not 
represented,  and  did  not  agree  thereto.  Plain- 
tiff accepted  payments  from  the  other  compa- 
nies on  that  basis.  Held,  that  defendant  was 
not  liable  though  the  agent  acted  without  au- 
thority in  canceling  defendant's  policy  and  re- 
placing the  insurance,  for  plaintiff  could  and 
did  ratify  his  acts  with  a  full  knowledge  at  the 
time  of  all  of  the  facts  necessary  to  bind  him, 
whether  he  then  knew  or  not  that  defendant's 
policy  would  have  to  be  taken  into  account  in 
adjusting  the  loss. 

2.  Even  if  the  agent  acted  for  defendant, 
plaintiff,  after  being  fu|Iy  and  fairly  informed 
as  to  the  facts,  was  put  to  his  election  as  to 
whether  he  would  rely  on  defendant's  policy 
or  take  the  one  issued  to  replace  it,  and,  having 
accepted  the  latter,  and  received  payment  there- 
on according  to  his  agreement  with  the  adjust- 
ers, he  could  not  claim  a  want  of  considera- 
tion for  the  surrender  of  defendant's  policy, 
and  that  defendant  was  not  relieved  from  lia- 
bility. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  I  vert  Larsen  against  the  Thurln- 
gia  American  Insurance  Company.  A  judg- 
ment for  defendant  was  affirmed  by  the  Ap- 
pellate Court  (108  111.  App.  420),  and  plaintiff 
appeals.    Affirmed. 

Bulkley,  Gray  &  More  (Fred  L.  Divine,  of 
counsel),  for  appellant  Laokner,  Bute  & 
Miller,  for  appellee. 

RICKS,  J.  This  Is  an  appeal  from  a  judg- 
ment of  the  Appellate  Court  for  the  First 
District  affirming  a  judgment  of  the  circuit 
court  of  Cook  county  for  costs  in  favor  of 
appellee  in  a  suit  brought  by  appellant 
against  appellee  in  an  action  of  assumpsit 
on  an  insurance  policy.  The  cause  is  here 
upon  a  certificate  of  importance.  Trial  was 
had  before  a  jury  in  the  court  below,  and  at 
the  close  of  the  evidence  the  court  directed 
the  jury  to  find  the  issues  for  the  defendant, 
which  was  done,  and  judgment  for  costs 
entered  upon  the  verdict  No  other  instruc- 
tions were  offered,  and  no  questions  of  law 


are  raised  except  as  to  the  propriety  of  the 
court  giving  the  instruction  directing  a  ver- 
dict 

Appellant  is  a  machinist  doing  business  in 
the  city  of  Chicago,  and  owning  a  machine 
shop  on  Market  street  in  that  city.  One  N. 
J.  Bennett  was  an  insurance  agent  and  so- 
licitor, who  sought  and  received  business  not 
only  for  companies  that  he  represented,  but 
procured  insurance  in  companies  that  he  did 
not  represent  On  the  19th  day  of  January, 
1899,  appellant  called  upon  Mr.  Bennett,  and 
directed  him  to  write  or  have  written  $2,500 
insurance  upon  his  (appellant's)  machine 
shop.  Appellant  did  not  direct  what  com- 
panies the  insurance'  should  be  placed  with, 
nor  was  anything  said  at  the  time  as  to  the 
number  of  policies,  or  the  amount  of  each, 
that  should  be  written.  The  evidence  dis- 
closes that  Bennett  had  for  some  time  had 
the  insurance  business  of  appellant  and  was 
acquainted  with  him  and  his  building  upon 
which  insurance  was  sought;  and  on  or 
about  the  same  day  that  the  request  for  the 
insurance  was  made  Bennett  either  wrote 
or  procured  for  and -delivered  to  appellant 
three  policies— one  in  the  Merchants'  Insur- 
ance Company  for  $1,000,  one  in  the  North 
German  Insurance  Company  for  $1,000,  and 
one  in  appellee  company  for  $500.  On  the 
morning  of  February  23,  1899,  the  property 
insured  was  partially  destroyed  by  fire,  and 
by  all  the  companies,  except  appellee,  that 
were  interested,  the  loss  was  adjusted  at 
$1,981.80,  and  the  amount  of  the  loss  is  not 
questioned  by  appellee.  Of  the  loss  $360.33 
was  not  paid,  and  for  that  this  suit  was 
brought 

The  only  question  Is  as  to  the  liability  of 
appellee  under  the  policy  issued  by  it  The 
policy  contained  a  condition  or  provision  for 
cancellation,  by  the  terms  of  which  it  might 
be  canceled  at  any  time  at  the  request  of 
the  insured  or  by  the  company  by  giving 
five  days'  notice  of  such  cancellation.  If 
canceled  by  the  company  upon  notice,  the 
company  was  only  to  have  the  pro  rata  pre- 
mium for  the  time  it  carried  the  risk.  On 
the  21st  day  of  February,  Bennett,  the  agent, 
received  from  appellee  a  notice  that  it  had 
elected  to  cancel  its  policy,  and  that  the 
holder  would  be  allowed  until  the  21st  day 
of  February,  1899,  at  12  o'clock,  to  replace 
the  insurance  elsewhere.  Upon  receipt  of 
this  notice,  Bennett,  Ae  agent  replaced  the 
insurance  to  the  amount  of  $500,  being  the 
same  amount  as  appellee's  policy,  in  the 
North  British  &  Mercantile  Insurance  Com- 
pany, paying  the  premium  therefor  out  of 
the  rebate  from  the  Thuringia  policy,  as  the 
evidence  tends  to  show,  or,  at  all  events, 
without  charging  any  premium  to  appellant 
The  policy  in  the  North  British  and  Mercan- 
tile Company  was  kept  by  Bennett  until 
after  the  fire,  as  he  did  not  see  appellant 
from  the  time  he  received  the  notice  until  the 
day  of  and  after  the  fire.  At  their  first 
meeting  after  the  fire  Bennett  told  appellant 
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of  receiving  the  notice  from  appellee  and  of 
the  cancellation  of  Its  policy,  and  that  he 
(Bennett)  had  placed  the  insurance  with  the 
North  British  &  Mercantile  Company,  and 
appellant  testifies  that  he  then  said  it  did  not 
make  any  difference  to  him,  Just  so  he  got 
his  $2,500  of  insurance.  After  the  fire  ap- 
pellant engaged  the  firm  of  Peckham,  Flagg 
&  Peckham,  who  were  Insurance  adjusters, 
to  represent  him  in  the  matter  of  his  poli- 
cies, and  Mr.  Luthur  N.  Flagg,  of  said  firm, 
did  take  charge  of  appellant's  policies,  and 
represented  him.  After  Flagg  had  received 
the  policies  of  appellant,  and  before  the  ad- 
justment, they  together  met  Bennett,  who 
explained  to  both  Flagg  and  appellant  the 
transaction  of  the  cancellation  of  the  pol- 
icy issued  by  appellee  and  of  the  replacing 
of  that  Insurance  in  the  North  British  & 
Mercantile  Company,  and  thereupon  requested 
that  appellant  deliver  up  to  him  (Bennett) 
the  policy  issued  by  appellee,  and  receive  in 
lieu  thereof  the  one  issued  by  the  North 
British  &  Mercantile  Company,  to  which  ap- 
pellant assented,  and  which  was  done.  Aft- 
er receiving  this  policy,  Flagg,  representing 
appellant,  and  adjusters  representing  the 
Merchants,  the  North  German,  and  the  North 
British  &  Mercantile  Insurance  Companies, 
met,  and  agreed  that  the  extent  of  appel- 
lant's loss  was  |1,981.80,  as  above  stated; 
but  it  there  appeared  that  each  of  the  poli- 
cies there  represented  contained  the  provi- 
sion: "This  company  shall  not  be  liable 
under  this  policy  for  a  greater  proportion  of 
any  loss  on  the  described  property,  or  for 
loss  by  and  expense  of  removal  from  prem- 
ises endangered  by  fire,  than  the  amount 
hereby  insured  shall  bear  to  the  whole  in- 
surance, whether  valid  or  not,  or  by  solvent 
or  insolvent  insurers,  covering  such  prop- 
erty." Those  companies  represented  at  the 
adjustment  insisted  that  at  the  time  of  the 
fire  appellee's  policy  was  still  a  subsisting 
policy,  and  that  the  above  provision  of  their 
policies  (and  there  was  the  same  provision 
in  appellee's  policy)  was  broad  enough  to 
require  that  in  prorating  the  loss  among  the 
companies  the  policy  held  by  appellee  must 
be  taken  into  consideration,  and  the  basis  of 
the  insurance  fixed  at  $3,000  instead  of  $2,- 
600.  To  this  contention  appellant  assented, 
and  the  proportion  that  it  was  agreed  be- 
tween appellant  and  the  adjusters  that 
should  be  charged  to  appellee's  policy  was 
$300.33.  As  we  have  said,  appellee  was  not 
represented  at  the  adjustment,  and  did  not 
agree  to  the  basis  fixed  there. 

The  facts  as  above  set  forth  are  undisput- 
ed, and  the  only  question  remaining  is  as  to 
the  liability  of  appellee  under  them.  The  ap- 
pellee contends  that  it  is  not  liable  upon  two 
grounds:  First,  that  appellant  could  and  did 
ratify  the  acts  of  Bennett  after  being  fully 
informed  as  to  them;  and,  secondly,  that,  If 
Bennett  was  not  the  agent  of  appellant,  but 
was  the  agent  of  appellee,  and  by  its  direc- 
tion canceled  Its  policy  and  procured  other 


Insurance  In  the  place  of  It,  appellant  was 
fully  and  fairly  Informed  as  to  the  entire 
transaction,  and  he  was  put  to  his  election 
whether  he  -would  rely  upon  the  policy  Issued 
by  appellee,  or  whether  he  would  take  the 
policy  Issued  by  the  North  British  &  Mercan- 
tile Company  in  lieu  thereof,  and  that  he  did 
elect  to  and  did  receive  the  latter  policy;  and 
the  evidence  shows,  and  it  is  undisputed,  that 
appellant  received  from  the  North  British  & 
Mercantile  Company  the  proportion  of  the 
loss  that  it  was  agreed  at  the  adjustment 
should  be  paid  by  it  Appellant's  contention 
is  that  Bennett  was  not  his  agent  for  the 
purpose  of  canceling  or  consenting  to  the  can- 
cellation of  appellee's  policy,  and  did  not  rep- 
resent him  when  he  replaced  the  insurance 
covered  by  appellee's  policy  in  the  policy  of 
the  North  British  &  Mercantile  Company,  and 
that,  as  he  had  no  knowledge  of  the  transac- 
tion until  after  the  fire  and  the  loss  had 
been  Incurred,  It  did  not  lie  in  his  power  then 
to  ratify  any  agreement  by  which  appellee 
would  be  released  from  a  liability  that  had 
become  fixed  and  substitute  another  therefor, 
and  that  appellant  received  no  consideration 
for  such  agreement,  if  it  was  made.  It  is 
not  claimed  by  appellant  that  he  was  at  any 
time  to  have  more  than  $2,500  insurance  up- 
on his  property.  The  North  British  &  Mer- 
cantile Company  at  no  time  denied  its  lia- 
bility, but  acknowledged  the  same  and  paid 
according  to  the  adjustment  We  can  see  no 
reason,  and  none  has  been  pointed  out,  why 
appellant  could  not  ratify  the  acts  of  Bennett 
if  they  were  not  authorized  at  the  time  they 
were  done,  if  he  was  fully  and  fairly  inform- 
ed as  to  such  acts,  and  why  such  ratification 
would  not  and  ought  not  to  be  binding  upon 
him.  The  general  rule  seems  to  be  that  one 
may  ratify  that  which  is  done  by  another  if 
he  could  have  himself  done  the  same  thins 
in  the  first  instance.  1  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  1184;  Zottman  v.  San  Fran- 
cisco, 20  Cal.  96,  81  Am.  Dec.  96.  It  is  said 
that  "ratification,  as  it  relates  to  the  law  of 
agency,  is  the  express  or  implied  adoption  of 
the  acts  of  another  by  one  for  whom  the  oth- 
er assumes  to  be  acting,  but  without  au- 
thority; and  this  results  bb  effectually  to  es- 
tablish the  duties,  rights,  and  liabilities  of 
an  agency  as  if  the  acts  ratified  had  been, 
fully  authorized  In  the  beginning."  1  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  1181. 

Appellant  does  not  contend  that  he  was  not 
fully  advised  as  to  all  the  facts  relating  to 
the  cancellation  of  appellee's  policy  and  the 
issuance  of  the  policy  to  replace  the  same, 
which  was  received  by  him;  but  counsel  now 
urge  that  he  would  not  have  accepted  the 
same  had  he  known  that  In  the  adjustment  of 
his  loss  appellee's  policy  must  be  taken  into 
account  In  determining  the  whole  amount  of 
Insurance.  We  are  not  called  upon  to  deter- 
mine whether,  as  a  matter  of  inw.  the  Insur- 
ance companies  at  that  adjustment  had  the 
right  to  make  the  insistence  that  the  insur- 
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ance  should  be  prorated  npon  the  basis  of  $8.- 
000  insurance  Instead  of  92,500.  If  they  did 
have  that  right.  It  was  not  due  to  any  newly 
discovered  or  undisclosed  fact  between  Ben- 
nett and  appellant  at  the  time  appellant  ac- 
cepted the  policy  In  the  North  British  &  Mer- 
cantile Company  and  surrendered  the  policy 
Issued  by  appellee,  because  all  the  policies 
that  appellant  had,  including  that  of  appellee 
and  the  one  that  he  received  in  lien  thereof, 
contained  the  provision  relied  upon  by  the 
adjusters  for  the  other  companies,  and  their 
right  to  such  insistence,  and  the  duty  of  ap- 
pellant to  yield  to  toe  same  In  the  adjustment 
of  his  loss,  was  a  question  of  law,  and  not  a 
question  of  fact 

It  is  a  familiar  principle  that,  though  one 
may  be  entitled  to  be  invested  with  all  the 
facts  pertaining  to  a  transaction  before  he 
can  be  bound,  it  Ik  not  incumbent  on  the  part 
of  those  who  claim  be  is  so  bound  to  explain 
to  bim  the  legal  effect  of  the  transaction,  and 
certainly  not  of  other  transactions  ancillary 
thereto'  and  growing  out  of  and  arising  from 
the  subject-matter  thereof.  Without  the 
agreement  of  the  appellant  to  accept  the 
North  British  A  Mercantile  Company's  pol- 
icy In  lieu  of  the  policy  held  from  appellee, 
It  may  be  well  doubted  if  appellee's  liability 
would  have  been  released  or  affected  by  any- 
thing that  bad  transpired  up  to  that  time, 
and  also,  without  the  surrender  of  appellee's 
policy  by  appellant  as  a  condition  and  con- 
sideration for  the  receiving  of  the  policy  of 
the  North  British  &  Mercantile  Company,  It 
may  well  be  doubted  if  that  company  could 
have  been  held  liable  for  any  part  of  the  loss; 
but  it  would  seem  that  when  appellant  was 
fully  advised  as  to  the  transaction,  and  as- 
sented thereto,  and  delivered  up  his  policy 
in  the  appellee  company,  and  received  the 
policy  in  the  North  British  &  Mercantile  Com- 
pany, and  received  payment  on  that  policy 
according  to  his  agreement  with  the  adjust- 
ers, it  cannot  He  in  him  now  to  say  that 
there  was  no  consideration  for  the  surrender 
of  tbe  policy  Issued  by  appellee,  and  that  ap- 
pellee is  not  relieved  from  liability  by  that 
transaction. 

Counsel  for  appellant  urge  that  tbe  case  of 
Hartford  Fire  Ins.  Co.  v.  McKenale,  70  111. 
App.  615,  is  in  point,  and,  in  effect,  holds 
that  under  the  circumstances  of  this  case 
there  could  be  no  ratification  of  the  acts  of 
Bennett,  the  agent.  We  are  unable  to  adopt 
the  vfew  of  that  case  as  urged  by  appellant 
There  tbe  notice  of  cancellation  was,  as  here, 
given  to  tbe  agent  and  the  agent  started  to 
write,  or  began  to  write,  a  policy  In  the  Hart- 
ford Company  on  tbe  same  property.  He  did 
not  however,  do  so,  but  he  did  go  through 
the  process  of  making  charges  on  his  books 
against  the  insured  for  the  new  policy,  and 
credited  the  insurance  company  with  the 
same.  Before  the  policy  was  issued,  and  be- 
fore the  Insured  bad  any  knowledge  of  such 
policy,  his  property  was  destroyed,  and  be 
elected  to  surrender,  or  agreed  to  the  cancel- 
70N.E.-3 


Iatlon  of,  the  first  policy,  and  the  acceptance 
of  the  second;  but  the  Hartford  Company, 
whose  policy  was  the  second,  denied  liability, 
denied  the  authority  of  its  agent  to. take  the 
risk,  which  was  extrahazardous,  and  had 
been  refused  by  several  companies,  without 
Its  knowledge,  and  denied  liability  upon  the 
further  ground  that  its  policy  provided  that  It 
should  be  void  If  there  was  any  other  insur- 
ance, and  It  was  held  In  that  case  that  as  the 
first  policy  was  not  released  at  the  time  of 
the  loss  or  the  cancellation  consented  to  by 
the  Insured,  it  was  subsisting  insurance,  and 
avoided  the  Hartford  policy. 

We  regard  the  case  of  Arnfeld  A  Son  v. 
Assurance  Co,  172  Fa.  605,  34  Atl.  580,  as 
very  similar  in  its  facts  to  the  facta  of  the 
case  at  bar,  and  the  reasoning  of  that  case 
very  cogent  and  in  support  of  the  views  we 
entertain. 
.  We  think  upon  both  grounds— that  of  ratifi- 
cation and  election— under  the  facts  disclosed 
by  this  record  appellant  was  bound  by  the 
bargain  he  had  advisedly  made,  and  that  the 
Judgments  of  the  circuit  and  Appellate  Courts 
are  right  and  the  Judgment  of  the  Appellate 
Court  is  affirmed.    Judgment  affirmed. 

(208  m.  108) 
VAN  DEB  AA.v.  VAN  DRUNEN  et  al 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

DEEDS— DKUVERY— EVIDENCE—SUFFICIENCY— 
EQUITY— REVIEW. 

1.  On  an  issue  as  to  whether  there  had  been 
manual  delivery  of  a  deed,  evidence  held  suffi- 
cient to  sustain  a  finding  that  there  was  no  de- 
livery. 

2.  On  appeal  In  a  chancery  case  the  findings 
of  the  chancellor  on  the  facts  will  not  be  dis- 
turbed unless  clearly  erroneous. 

3.  On  an  issue  as  to  whether  there  bad-  been 
delivery  of  a  deed,  the  certificate  of  acknowl- 
edgment Indorsed  thereon  is  of  no  weight  as 
evidence,  it  being  conceded  that  no  delivery  was 
made  at  the  time  of  acknowledgment. 

Appeal  from  Circuit  Court,  Cook  County; 
Frank  Baker,  Judge. 

Suit  by  Naatje  Van  der  Aa  against  Johan- 
na Van  Drnnen  and  others.  From  a  decree 
in  favor  of  defendants,  complainant  appeals. 
Affirmed. 

John  C.  Trainor  and  Charles  J.  Trainor, 
for  appellant  I.  T.  Greenacre,  for  certain 
appellees.  Rogers  A  Mahoney,  for  Lizzie 
Van  der  Aa,  insane.   F.  B,  De  Young,  pro  so. 

BICES,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Cook  county  dis- 
missing complainant's  bill  in  a  suit  filed  in 
that  court  in  March,  1901,  by  appellant  Naat- 
je Van  der  Aa,  widow  of  Oerrltt  Van  der  Aa. 
By  said  bill  complainant  sought  to  have  va- 
cated several  deeds  made  by  the  defendants, 
the  daughters  and  sons-in-law  of  complain- 
ant to  certain  property  described  therein;  to 
obtain  a  release  of  parts  of  said  property 
from  certain  Incumbrances  thereon;  to  have 
decree  to  complainant  money  paid  by  her  to 
defendants  as  rent;   and  for  an  order  re* 
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quiring  defendants  to  return  to  complainant 
a  certain  warranty  deed  alleged  to  nave  been 
made  to  her  by  said  Gerritt  Van  der  Aa  con- 
veying the  property  In  question,  and  for  oth- 
er general  relief. 

Appellant,  by  her  bill,  sets  forth  facts  sub- 
stantially as  follows:  That  her  husband, 
Gerritt  Van  der  Aa,  owned  four  pieces  of 
land  (describing  the  same)  in  Cook  county; 
that  three  of  the  pieces  are  contiguous,  and 
aggregate  64.72  acres,  and  the  remaining 
piece  is  separate,  and  contains  about  30 
acres;  that  said  husband  died  March  28, 
1898,  leaving  six  daughters,  his  only  chil- 
dren, the  principal  appellees  here;  that  in 
May,  1897,  her  husband,  by  warranty  deed, 
conveyed  said  lands  to  complainant,  but  the 
deed  was  never  recorded;  that  in  August, 
1898,  she  gave  this  deed  to  the  husband  of 
one  of  these  daughters;  that  he  kept  It,  and 
was  appointed  administrator  of  her  hus- 
band's estate,  and  in  February,  1899,  Inven- 
toried the  lands  In  the  probate  court;  that 
she  paid  rent  in  1899  and  1900;  that  Decem- 
ber 8,  1900,  these  heirs  partitioned  the  land 
among  themselves  by  deeds  which  were  re- 
corded, and  that  two  of  them  incumbered 
their  respective  parts,  and  got  her  to  join  in 
the  incumbrances.  Lizzie  Van  der  Aa,  one 
of  the  defendants,  a  daughter  of  complain- 
ant, having  been  adjudged  insane,  her  conser- 
vator filed  an  answer  for  her,  denying  the 
allegations  of  the  bill,  and  calling  for  strict 
proof  of  the  matters  therein  alleged.  F.  R. 
De  Young,  another  of  the  defendants,  an- 
swered pro  Be,  claiming  to  have  acted  only 
as  an  attorney  for  the  administrator,  and. 
disclaiming  all  Interest  In  the  property  ex- 
cept as  trustee  In  a  certain  trust  deed,  and 
insisted  upon  the  legal  defenses  interposed 
by  the  main  defendants.  The  other  10  de- 
fendants, being  the  daughters  and  sons-in- 
law  of  complainant,  answered,  denying  the 
allegations  of  complainant's  bill  and  assert- 
ing their  ownership  of  the  property  in  ques- 
tion as  the  heirs  of  Gerritt  Van  der  Aa,  de- 
ceased. The  case  was  tried  before  the  chan- 
cellor upon  evidence,  oral  and  documentary, 
Introduced  in  open  court,  and  resulted  in 
the  chancellor  dismissing  complainant's  bill 
for  want  of  equity,  which  action  of  the  court 
below,  upon  appeal  to  this  court,  appellant 
assigns  as  error,  and  Insists  that  the  decree 
of  the  chancellor  dismissing  her  bill  was  not 
warranted  by  the  evidence,  and  should  by 
this  court  be  reversed,  and  the  relief  prayed 
for  by  her  be  granted. 

On  this  appeal  there  Is  practically  no  ques- 
tion of  law  presented,  the  only  substantial 
controversy  being  as  to  whether  the  evi- 
dence Is  sufficient  to  sustain  the  decree  ren- 
dered. The  parties  to  this  suit  all  live  in 
South  Holland,  in  Cook  county— a  Dutch  set- 
tlement on  the  outskirts  of  Chicago.  In  1860 
Gerritt  Van  der  Aa  married  a  Mrs.  Gouwens, 
the  present  appellant,  who  was  then  a  widow 
with  two  children— one,  John  J.  Gouwens,  a 
witness  in  her  favor  In  this  case;  and  the 


other  a  daughter,  who  died  In  1881,  leaving 
as  her  only  heir  Peter  Peerbolte,  also  a  wit- 
ness of  appellant  Six  children,  all  daugh- 
ters, were  born  to  Mr.  and  Mrs.  Van  der  Aa. 
The  daughters,  except  Lizzie,  Insane,  .were 
at  the  time  of  this  suit  married,  and  all,  with 
the  husbands,  are  defendants  to  the  bill. 
The  children  of  the  complainant  by  her  first 
marriage,  during  childhood,  also  constituted 
part  of  the  family  of  the  complainant  and 
her  second  husband.  In  1897  Gerritt  Van 
der  Aa,  being  somewhat  advanced  in  years, 
was  considering  some  plan  by  which  he 
could  so  arrange  his  affairs  that'  after  bis 
death  his  estate  might  be  settled  without  the 
interposition  of  any  court,  and  the  cost  of  ad- 
ministration be  thus  saved  to  his  heirs.  He 
consulted  with  friends  (not  lawyers)  as  to' 
how  this  purpose  might  be  accomplished,  and 
finally  one  Peter  De  Young,  a  police  magis- 
trate and  notary  public,  seems  to  have  in- 
formed Mr.  Van  der  Aa  that  he  could  ar- 
range his  matters  as  he  desired,  and  he  pre- 
pared the  deed  In  question,  arid  on  May  31, 
1897,  Mr.  Van  der  Aa,  before  said  De  Young, 
executed  and  acknowledged  the  same.  Con- 
cerning this  deed  the  testimony  is  conflict- 
ing. Appellant  contends  that  it  was  properly 
executed,  acknowledged,  and  delivered,  arid 
$1  given  as  a  consideration  therefor.  She, 
being  incompetent  to  testify  as  to  what  took 
place  prior  to  the  death  of  her  husband,  the 
maker  of  the  deed,  offered  Peter  Peerbolte, 
above  mentioned,  as  a  witness,  who,  it  Is 
claimed,  is  the  only  eyewitness  to  the  deliv- 
ery of  the  deed  by  Gerritt  Van  der  Aa  to 
complainant  This  witness  testified  that  he 
and  Van  der  Aa  had  been  to  Roseland,  and 
on  their  way  home  stopped  and  got  the  deed, 
which  had  been  previously  prepared,  other 
title  deeds  having  been  taken  to  the  scriven- 
er previously  for  ascertainment  of  the  prop- 
er data;  that  on  the  way  home  he  saw  the 
deed;  that  the  word  "Naatje,"  complainant's 
first  or  given  name,  was  then  in  the  body  of 
the  deed;  that  after  arriving  at  home  and 
going  Into  the  house  he  saw  Van  der  Aa  de- 
liver the  deed  to  complainant;  that  he  told 
her  she  would  have  to  give  him  $1  as  con- 
sideration, which  she  did.  In  corroboration 
of  this  testimony,  John  J.  Gouwens,  also 
above  mentioned,  testified  that  Van  der  Aa, 
the  grantor,  told  him  of  his  intentions  to 
make  the  deed  to  complainant,  and  that  aft- 
er the  deed  was  made,  he  told  witness  that 
he  had  deeded  his  property  to  his  wife,  the 
complainant  Mary  Gouwens,  wife  of  the 
above-mentioned  witness,  also  testified  to 
conversations  with  Van  der  Aa  similar  to 
those  testified  to  by  her  husband.  On  the 
contrary,  Peter  De  Young,  the  notary  who 
took  the  acknowledgment,  testified  that  Ger- 
ritt Van  der  Aa  consulted  him  about  the  dis- 
position of  his  property,  stating  that  he  want- 
ed to  divide  his  property  before  his  death  so 
as  to  save  the  cost  of  administration;  that 
the  witness  then  told  him  that  "he  could  draw 
a  deed  so  that  it  would  not  be  any  good 
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■while  he  (the  grantor)  lived,  but  would  spring 
Into  life  after  he  died;  that  he  drew  up  the 
deed  in  question,  leaving  out  the  first  or  giv- 
en name  of  the  grantee,  his  purpose  and  in- 
tention being  that  with  the  deed  so  drawn 
it  would  not  be  effective  until  returned  and 
the  omitted  name  inserted,  which  arrange- 
ment was  approved  by  Mr.  Van  der  Aa,  who 
stated  he  would  take  the  deed  home,  and 
change  it  afterwards,  when  his  mind  was 
fully  made  up  as  to  what  he  desired  to  do, 
but  that  he  was  not  ready  then;  that  he 
wanted  to  remain  "boss"  as  long  as  he  lived. 
The  witness  further  stated'  that  four  or  five 
days  before  Van  der  Aa  died  young  Peerbolte 
came  after  him  to  go  to  Van  der  Aa's  house, 
which  witness  did,  and  found  there  a  family 
meeting  of  the  daughters  and  sons-in-law; 
that  witness  told  Van  der  Aa  that  he  had 
brought  along  the  blank  deeds,  supposing 
that  Van  der  Aa  desired  him  to  make  out 
deeds  to  the  various  children  for  the  several 
tracts  of  land  to  be  given  them  in  accordance 
with  the  previous  suggestions  and  conversa- 
tions had  between  witness  and  Van  der  Aa; 
that  Van  der  Aa  stated  to  witness  he  wanted 
to  divide  his  land  among  his  children,  and 
preparations  were  made  to  that  end,  but  be- 
cause of  some  hitch  in  the  grantor's  plans; 
occasioned  by  Peerbolte  and  John  J.  Gou- 
wens,  the  matter  was  not  consummated.  Wit- 
ness further  stated  that  the  next  time  he 
Saw  the  deed  in  question  was  about  two 
months  after  the  death  of  Gerritt  Van  der 
Aa,  when  Peter  Peerbolte  brought  the  deed 
to  him  at  his  house,  and  stated  that  the  "old 
lady"  wanted  the  deed  fixed  up,  and  that  wit- 
ness then  filled  in  the  name  "Naatje,"  which 
had  been  lacking.  Witness  further  stated 
that  it  was  the  distinct  intention  of  Gerritt 
Van  der  Aa,  as  expressed  to  him,  that  he 
was  having  the  deed  made  so  that,  in  case  he 
did  not  further  distribute  his  land  before  be 
died,  it  would  be  in  such  shape  that  after 
his  death  his  wife  might  distribute  it  among 
his  children;  that  it  was  the  understanding 
of  both  the  witness  and  Van  der  Aa  that 
omitting  the"  first  name  of  the  grantee  de- 
stroyed the  validity  of  the  instrument  until' 
the  same  was  inserted. 

As  to  the  family  meeting  that  took  place 
four  or  five  days  prior  to  the  death  of  Ger- 
ritt Van  der  Aa,  and  the  purpose  of  it,  the 
daughters  and  sons-in-law  who  were  present 
testified  in  corroboration  of  the  witness  Peter 
De  Young.  Catharine  De  Young,  daughter 
of  Peter  De  Young,  corroborated  her  father 
as  to  the  circumstance  of  the  deed  being 
returned  and  the  filling  in  of  the  name 
"Naatje."  The  original  deed  was,  by  order 
of  the  court  below,  transmitted  to  this  court 
for  Inspection.  The  given  name  "Naatje" 
quite  clearly  appears  to  have  been  written 
with  different  ink  and  pen  from  any  other 
part  of  the  deed,  which  fact  tends  to  cor- 
roborate appellee's  contention  that  the  deed 
was  left  Incomplete  when  made,  and  tends 
to  contradict  appellant's  son  and  main  wit- 


ness. Peerbolte  denied  returning  the  deed 
for  the  insertion  of  complainant's  name,  hav- 
ing stated  that  it  was  originally  placed  In 
the  deed.  On  the  part  of  complainant  it 
was  also  denied  that  the  family  meeting 
spoken  of  was  for  the  purpose  stated  by  de- 
fendants, but,  on  the  other  hand,  it  was  for 
the  purpose  of  the  deceased  stating  to  his 
children  and  their  husbands  the  fact  that 
he  had  deeded  the  land  to  his  wife,  and  that 
she  understood  the  disposition  he  wished  her 
to  make  of  it  Seven  different  witnesses  tes- 
tified that  the  complainant  stated  to  them 
that  she  did  not  know  of  the  deed  until  aft- 
er the  death  of  her  husband,  when  she  found 
it  in  a  trunk;  one  of  the  witnesses  being 
attorney  F.  R.  De  Young.  It  further  ap- 
pears from  the  evidence  that  complainant 
some  time  after  the 'death  of  Gerritt  Van  der 
Aa,  gave  the  deed  to  two  persons— Michael 
Van  der  Aa,  a  brother-in-law  of  Gerritt  Van 
der  Aa,  and  John  J.  Gouwens,  her  son  by  a 
former  husband— to  have  recorded,  but  each 
of  these  parties  failed  (as  they'  stated,  be- 
cause they  did  not  have  time)  to  record  the 
same.  Gerritt  Pon,  of  the  firm  of  Tenniga 
Bros.  &  Pon,  real  estate  agents,  testified  that 
in  the  spring  of  1898  complainant  and,  as 
he  thought  in  company  with  John  J.  Gou- 
wens, came  to  bis  office,  and  asked  his  ad- 
vice about  the  deed,  and  that  after  hearing 
her  statement  he  told  her  he  did  not  think 
the  deed  was  good,  but  directed  her  to  apply 
to  the  Security  Title  &  Trust  Company  for 
further  information.  The  evidence  further 
discloses  that  matters  remained  in  an  un- 
changed and  unsettled  condition  until  one 
Kirkert,  who  had  a  claim  against  the  de- 
ceased, began  to  take  steps  to  have  it  set- 
tled, and  his  attorney,  F.  R.  De  Young,  one 
of  the  defendants,  informed  appellant  that 
It  would  be  necessary  to  have  the  estate  ad- 
ministered on,  and,  if  she  did  not  select 
some  one  to  act  for  that  purpose,  the  cred- 
itor might  institute  such  proceeding.  Final- 
ly, Bastian  Van  Drunen,  one  of  the  sons- 
in-law  a.nd  one  of  the  defendants,  was  ap- 
pointed administrator— as  stated  by  defend- 
ants, at  the  request  of  appellant;  but  this 
she  denies.  After  the  probate  of  the  estate 
was  entered  upon,  appellant  received  and  re- 
ceipted for  her  award,  retained  homestead, 
and  rented  the  land,  retaining  one-third  of 
the  rent  as  her  dower,  and  accounting  for 
the  balance  to  the  heirs.  Certain  claims  hav- 
ing been  allowed  against  the  estate,  and 
there  being  a  deficiency  of  personal  assets 
to  meet  the  same,  according  to  defendants  It 
was  arranged  that  a  fund  be  raised  by  the 
daughters  to  meet  this  demand,  and  accord- 
ingly those  who  had  not  the  money  mort- 
gaged their  portions  to  raise  the  required 
amount  In  order  to  carry  out  this  plan, 
the  partition  of  the  land  was  made  among 
the  several  heirs  subject  to  the  dower  rights 
of  appellant  and  then  those  who  had  to  bor- 
row mortgaged  the  portions  so  set  off  to 
them,  appellant  Joining  in  said  Incumbran- 
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ces.  Appellant,  it  is  claimed,  also  went  with 
her  daughter  Lizzie,  who  was  single,  to  pro- 
cure the  loan  necessary  for  her  contribution. 

We  might  go  on  and  enumerate  other  cir- 
cumstances disclosed  by  the  evidence  tend- 
ing to  show  the  deed  in  question  was  not 
legally  delivered,  and  tending  to  support  the 
decree  rendered  in  the  court  below,  but  we 
think  enough  has  already  been  set  forth, 
notwithstanding  the  contradictory  evidence 
of  appellant,  to  show  that  unmistakably  the 
decree  is  not  manifestly  against  the  weight 
of  the.  evidence,  and,  in  our  judgment,  the 
decided  weight  of  the  evidence  Is  In  Its  fa- 
vor. 

Appellant  Insists  that  Peter  Peerbolte  was 
the  only  eyewitness  to  the  alleged  delivery 
of  the  deed,  and,  as  he  .testified  to  such  de- 
livery, and  there  being  no  direct  evidence  to 
the  contrary  on  that  particular  point,  the 
fact  of  such  delivery  is  conclusively  estab- 
lished. We  think  the  conflicting  statements 
made  by  this  witness,  as  shown  by  the  rec- 
ord, but  which  we  have  not  taken  the  space 
to  enumerate;  the  overwhelming  evidence 
by  which  he  Is  in  many  particulars  contra- 
dicted; and  the  great  weight  of  the  evidence 
to  the  effect  that  the  complainant  admitted 
to  various  persons  that  she  never  saw  the 
deed  until  after  the  grantor's  death,  when 
she  found  It  in  an  old  trunk;  and  her  sub- 
sequent acts,  which  are  entirely  consistent 
with  defendants'  theory  of  the  case,  but 
which,  If  complainant's  position  be  true,  her 
alleged  Illiteracy  can  hardly  explain— all  tak- 
en together,  are  more  than  sufficient  to  over- 
come the  statement  of  complainant's  witness 
as  to  the  delivery  of  the  deed. 

On  the  whole  record  we  do  not  see  how 
the  chancellor  could  have  found  otherwise 
than  he  did;  but,  even  If  we  were  in  doubt 
as  to  the  correctness  of  the  conclusions  reach- 
ed by  the  trial  court  as  to  the  facts  estab- 
lished by  the  evidence,  according  to  the  well- 
established  rule  of  this  court  we  would  not 
be  justified  in  setting  aside  the  decree,  un- 
less, from  a  review  of  the  record,  we  were 
able  to  say  that  the  decree  of  the  chancellor 
was  clearly  and  palpably  erroneous.  This 
case  was  tried  before  the  chancellor,  and,  as 
we  have  so  often  said,  and  as  is  patent  to 
every  one,  the  trial  judge,  In  cases  of  this 
kind,  has  opportunities  for  correctly  weighing 
the  evidence  and  arriving  at  the  truth  far 
superior  to  our  own,  which  fact  this  court  is 
bound  to  take  Into  consideration  and  give 
due  weight  thereto  when  called  upon  to  re- 
view a  decree.  Dowle  v.  Drlscoll,  203  111, 
480,  68  N.  E.  56;  Duncan  v.  Duncan,  203  111. 
461,  67  N.  E.  763;  Hardy  v.  Dyas,  203  111. 
211,  67  X.  B.  852;  Fabrice  v.  Von  der  Brelie, 
100  111.  460,  60  N.  E.  835;  Van  Vleet  v.  De 
Witt,  200  111.  153,  65  N.  B.  677;  Springer  ▼. 
Chicago  Real  Estate  Loan  Co.,  202  111.  17, 
06  N.  E.  850;  Garden  City  Sand  Co.  v.  Get- 
tins,  200  111.  268,  65  N.  B.  664;  Coari  v.  01- 
sen,  91  111.  273. 
The  certificate  of  acknowledgment  indors- 


ed on  the  deed  here  In  question  can  have  no 
weight  as  evidence  of  a  delivery,  since  it 
Is  conceded  by  appellant  that  at  the  time  of 
said  acknowledgment  no  delivery  was  made. 
The  decree  of  the  circuit  court  of  Cook 
county  Is  affirmed.    Decree  affirmed. 


(185   Mass.   186) 

ELDREDGE  v.  NORFOLK  COUNTY 

COM'BS. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  26,  1904.) 

EMINENT  DOMAIN— LAYING  OUT  ROADS— POW- 
ER OF  COUNTY  COMMISSIONERS— ROAD 
OVER  RAILWAY  LAND. 

1.  Under  Pub.  St.  1882,  c.  189,  I  20  (Rev. 
Laws,  c.  195,  8  18),  providing  that  a  party  de- 
siring to  have  a  private  way  laid  out  shall  file 
a  petition  with  the  county  commissioners,  and 
section  25,  providing  that,  when  the  premises 
are  situated  entirely  in  one  town,  the  petition 
may  be  made  to  the  selectmen,  where  the  prem- 
ises are  entirely  within  one  town  the  petition 
may  be  made  to  the  county  commissioners  or 
the  selectmen  at  the  option  of  the  petitioner. 

2.  Under  Pub.  St.  1882,'  c.  189,  86  19-22  ttfev. 
Laws,'  c.  195,  §§  17-20),  providing  for  the  laying 
out  of  roads  on  petition  to  the  county  commis- 
sioners, a  road  can  be  laid  out  over  land  of  a 
railroad  company  outside  of  the  line  of  its  road, 
and  within  a  location  acquired  for  railroad  pur- 
poses under  St.  1895,  p.  402,  c.  356  (Rev.  Laws, 
c.  Ill,  f  §  92-96). 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  Henry  K.  Braley, 
Judge. 

Petition  by  one  Eldredge  for  a  writ  of  cer- 
tiorari to  quash  the  proceedings  of  the  coun- 
ty commissioners  of  Norfolk  in  laying  out  a 
private  way.  Case  reserved  from  Supreme 
Judicial  Court,  Suffolk  county.  Petition  dis- 
missed. 

Frank  T.  Benner,  George  L.  Clarke,  and 
Walter  Soren,  for  petitioner.  Robert  W.  Na- 
son,  Thomas  W.  Proctor,  and  Thomas  F. 
Hunt,  for  respondents. 

KNOWLTON,  O.  J.  The  respondents,  act- 
ing officially  under  Pub.  St  1882,  c.  189,  18 
19-22,  laid  out  a  private  way,  on  the  applica- 
tion of  one  McNeil,  to  give  access  to  his  quar- 
ry. The  petitioner  asks  for  a  writ  of  cer- 
tiorari to  quash  their  proceedings,  on  the 
ground,  first,  that,  inasmuch  as  the  premises 
are  situated  entirely  in  one  town,  the  appli- 
cation should  have  been  to  the  selectmen,  un- 
der section  25;  and,  secondly,  that,  since  the 
way  passes  for  a  considerable  distance  over 
land  owned  by  the  Old  Colony  Railroad  Com- 
pany, and  located  by  the  corporation  under 
St  1895,  p.  402,  c.  356,  the  respondents  had 
no  jurisdiction  to  lay  It  out 

Section  20  of  the  chapter  first  mentioned 
provides  that  a  party  desiring  to  make  such 
Improvements  "shall  file  a  petition  with  the 
county. commissioners,"  etc.,  while  section  25 
says  that  when  the  premises  mentioned  In 
section  19  are  situated  entirely  In  one  town 
or  city,  "the  petition  may  be  made  to  the 

1  2.  See  Eminent  Domain,  vol.  18,  Cent  Dig.  |  108. 
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selectmen  or  mayor  and  aldermen  thereof," 
etc.  The  petitioner  contends  that  In  this  fast 
section  the  word  "may"  means  "must."  If 
the  different  parts  of  the  statute  had  all  been 
originally  enacted  at  one  time,  there  would 
be  considerable  ground  for  the  petitioner's 
contention.  But  the  sections  from  19  to  24 
of  this  chapter  were  first  passed  as  St.  1855, 
p.  574,  c.  104,  and  hare  subsequently  appear- 
ed as  Gen.  St  I860,  c  148,  68  19-24;  Pub. 
St  1882,  c.  189,  85  19-24;  Rev.  Laws,  c.  195, 
58  17-22.  Under  the  original  act  jurisdiction 
was  given  to  the  county  •  commissioners 
alone.  By  St.  1857,  p.  637,  c  292,  permission 
was  given  to  commence  proceedings  before  the 
selectmen  or  mayor  and  aldermen  when  the 
premises  were  situated  entirely  in  one  town 
or  city,  and  this  provision  has  since  appear- 
ed without  material  change  in  Gen.  St.  1860, 
c.  148,  g{  25-28;  Pub.  St.  1882,  c.  189,  §§  25- 
28;  and  Hev.  Laws,  c.  195,  H  23-25.  The 
terms  of  this  additional  act  were  plainly  per- 
missive, and  not  mandatory,  and  they  leave 
the  original  act  with  no  limitation  of  the 
powers  conferred  by  it.  The  subsequent  pro- 
visions were  not  Intended  to  change  the  exist- 
ing legislation,  and  the  application  In  the 
present  case  might  be  made  to  the  county 
commissioners  or  to  the  selectmen,  at  the 
option  of  the  applicant. 

The  next  question  is  whether  a  way  can 
be  laid  out  under  this  statute  over  land  of 
a  railroad  company  outside  of  the  location  of 
the  line  of  its  road,  five  rods  inwldth,but  with- 
in a  location  for  railroad  purposes,  under  St 
1895,  p.  402,  c.  356  (Rev.  Laws,  c  111,  SS  92- 
96).  It  is  a  general  rule  that  land  acquired 
under  the  right  of  eminent  domain  for  a  pub- 
lic use  cannot  be  appropriated  to  a  different 
public  use  which  is  Inconsistent  with  that 
to  which  it  was  first  appropriated,  unless 
the  Intention  of  the  Legislature  so  to  appro- 
priate It  Is  plainly  expressed.  Old  Colony 
Railroad  Company  v.  Framingham  Water 
Company,  153  Mass.  561,  27  N.  E.  662,  13  L. 
R.  A.  332;  Boston  &  Albany  Railroad  Com- 
pany v.  Cambridge,  166  Mass.  224,  44  N.  E. 
140.  But  where  the  new  use  is  not  necessar- 
ily inconsistent  with  the  old  one,  authority 
to  take  for  the  new  use  may  be  Inferred  from 
slight  indications  of  intention.  Boston  v. 
Brookline,  156  Mass.  172,  30  N.  E.  611;  Old 
Colony  Railroad  Company  v.  Framingham 
Water  Company,  ubl  supra.  In  Boston  v. 
Brook]  ine  it  was  helc*  +hat  the  town  of  Brook- 
line,  under  the  general  laws,  might  lay  out 
a  way  over  land  taken  and  held  by  the  city 
of  Boston  for  the  line  of  its  aqueduct  The 
doctrines  stated  In  that  case  and  the  cases 
there  cited  fully  cover  the  case  at  bar. 

The  law  has  long  recognized  the  right  of 
the  public  to  lay  out  ways  across  railroads. 
Gen.  St.  1860,  c.  63,  5  57;  Pub.  St  1892,  c. 
112, 1 125;  Rev.  Laws,  c.  Ill,  $  130;  Boston 
&  Albany  Railroad  Company  v.  Boston,  140 
Mass.  87,  2  N.  B.  943.  Under  all  these  stat- 
utes the  county  commissioners  have  been 
the  tribunal  to  determine  when  and  how  this 


right  of  the  public  should  be  exercised.  The 
reason  for  permitting  Its  exercise  over  lands 
which  are  located  by  the  company  outside  of 
the  line  of  the  railroad  for  incidental  uses, 
and  which  are  subject  to  taxation  because 
these  uses  are  not  so  strictly  public  as  that 
of  the  railroad  itself,  are  stronger  than  the 
reasons  for  permitting  ways  across  railroads. 

This  statute  authorizing  such  improve- 
ments has  stood  without  limitation  for  near- 
ly 50.  years.  It  contains  ample  provisions  for 
compensation  for  those  whose  property  is 
damaged  by  proceedings  under  it.  We  are  of 
opinion  that  It  gives  authority  to  lay  out  a 
way  over  land  located  for  railroad  purposes 
outside  of  the  location  of  the  railroad  itself. 

Petition  dismissed. 


(186  Mass.   183) 
KEBFB  v.  LEXINGTON  &  B.  ST.  RY.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    Feb.  26,  1904.) 

STREET  RAILWAYS— LIMITATION  OF  PARE— VA- 
LIDITY—AUTHORITY  OF  SELECTMEN. 

1.  Under  Pub.  St  1882,  c.  113,  f  43  (Rev. 
Laws,  c.  112,  i  69),  providing  that  a  street 
railway  company  may  establish  the  rates  of 
fare,  subject  to  its  charter  and  the  statutes,  and 
in  view  of  the  course  of  legislation  (Pub.  St. 
1882,  c  113.  §«  44,  46;  St  1898,  pp.  747,  748, 
c.  578,  H  23,  26 :  St  1901,  p.  113,  c  180)  re- 
lating to  limitations  and  revision  of  rates  of 
fare,  St  '1898,  p.  743,  c.  578,  !  13,  providing 
that  the  selectmen  of  a  town,  in  granting  a  lo- 
cation to  a  street  railway  company,  may  im- 
pose such  conditions  as  the  public  interest  may 
require,  does  not  authorize  them  to  impose  a 
limitation  on  the  rates  of  fare  the  company 
may  charge. 

2.  The  acceptance  by  a  street  railway  com- 
pany of  a  location  granted  by  a  town  does  not 
make  valid  conditions  in  the  grant  as  to  fares, 
which  the  town  could  not  legally  impose,  nor 
does  it  make  a  contract  as  to  fares  between  the 
company  and  the  town. 

Appeal  from  Superior  Court,  Middlesex 
County. 

Action  by  one  Keefe  against  the  Lexington 
&  Boston  Street  Railway  Company.  From 
a  judgment  In  favor  of  defendant  plaintiff 
appeals.    Affirmed. 

Alexander  Wilson,  for  appellant  Ooolidge 
&  Hight  for  appellee. 

KNOWLTON,  C.  J.  The  plaintiff  seeks  to 
recover  five  cents,  paid  under  protest  for 
his  fare,  demanded  by  the  conductor  on  one 
of  the  defendant's  cars.  The  defendant  cor- 
poration was  organized  under  the  laws  of 
this  commonwealth,  after  St.  1898,  p.  737,  c. 
578,  went  into  effect  The  selectmen  of  the 
town  of  Concord  and  the  selectmen  of  the 
town  of  Bedford,  in  granting  the  defendant  a 
location  In  their  respective  towns,  prescribed 
conditions  as  to  the  fares  that  might  be  char- 
ged for  the  transportation  of  passengers 
within  the  limits  of  the  town.  The  plain- 
tiff contends  that  the  fare  charged  and  col- 
lected in  his  case  was  in  violation  of  these 
conditions.     The  first  and  most  important 
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question  before  us  la  whether  such  a  condi- 
tion could  be  imposed  legally  by  a  board  of 
selectmen  in  granting  a  location.  Under  St. 
1898,  p.  743,  c.  578,  i  13,  the  board  of  alder- 
men of  a  city  or  the  selectmen  of  a  town  in , 
granting  a  location  to  a  street  railway  com- 
pany may  prescribe  the  manner  in  which 
the  "tracks  shall  be  laid,  and  the  kind  of 
rails,  poles,  wires  and  other  appliances 
which  shall  be  used,  and  they  may  also  im- 
pose such  other  terms,  conditions  and  obli- 
gations in  addition  to  those  applying  to  all 
street  railways  under  the  general  provisions 
of  law,  as  the  public  interest  may,  in  their 
Judgment,  require."  The  question  is  whether 
a  condition  may  be  imposed  regulating  and 
restricting  the  fares  to  be  charged.  The 
statute  contains  other  provisions  in  regard  to 
fares.  By  Pub.  St.  1882,  c.  113,  §  43,  which 
was  in  force  when  the  defendant  corporation 
was  organized  (Rev.  Laws,  c.  112,  §  69},  the 
directors  of  a  street  railway  company  "may 
establish  the  rates  of  fare  on  all  passengers 
and  property  conveyed  or  transported  in  its 
cars,  subject,  however,  to  the  limitations 
named  in  its  charter,  or  hereinafter  set 
forth."  Section  44  provided  for  a  revision 
and  regulation  of  the  fares  by  the  railroad 
commissioners,  and  section  45  provided  that 
nothing  contained  in  the  two  preceding  sec- 
tions should  authorize  the  company  or  the 
board  to  raise  the  rate  of  fare  above,  the  rate 
established  by  agreement,  made  as  a  condi- 
tion of  location  or  otherwise,  between  the 
company  or  its  directors  and  the  mayor  and 
aldermen  of  a  city  or  the  selectmen  of  a 
town,  except  by  a  mutual  arrangement  with 
the  parties.  This  section  recognizes  the  va- 
lidity of  such  agreements  under  the  former 
statute.  But  this  and  the  next  preceding  sec- 
tion were  repealed  by  St.  1898,  p.  748,  c.  578, 
§  26,  leaving  the  section  as  to  the  authority 
of  the  directors  to  stand  with  no  limitations 
upon  their  right.  A  new  section  in  regard 
to  the  revision  of  the  fares  by  the  railroad 
commissioners  was  enacted,  which  is  St. 
1898,  p.  747,  c.  578,  f  23.  Under  this  last 
section  "the  fares  shall  not,  without  the  con- 
sent of  the  company,  be  reduced  below  the 
average  rate  of  fare  charged  for  similar  serv- 
ice by  other  street  railway  companies,  which, 
in  the  judgment  of  the  board  of  railroad  com- 
missioners, are  operated  under  substantially 
similar  conditions."  This  statute  gives  to  the 
directors  primarily  the  right  to  fix  and  regu- 
late fares.  It  then  makes  their  action  sub- 
ject to  revision  by  the  railroad  commission- 
ers, who  are  to  act,  according  to  the  terms 
of  the  Section,  upon  broad  considerations  of 
public  policy.  The  conditions  which  may  be 
imposed  in  granting  a  location  are  of  a  dif- 
ferent character,  and  do  not  include  those 
for  which  special  provision  is  made  in  other 
parts  of  the  statute.  See  Newcomb  v.  Nor- 
folk Western  Street  Railway  Company,  179 
Mass.  449,  61  N.  E.  42.  With  street  railways 
extending  long  distances  and  passing  through 
numerous  cities  and  towns,  it  would  be  un- 


wise and  Inexpedient  to  permit  each  town  to 
fix  the  fares  within  its  boundaries  as  a  condi- 
tion of  granting  a  location.  The  purpose  of 
the  Legislature  to  prescribe  broad  and  gener- 
al provisions  for  the  regulation  of  fares  is 
further  emphasized  by  St  1901,  p.  113,  c.  180 
(Rev.  Laws,  c.  112,  §  73),  which  puts  street 
railways  upon  precisely  the  same  ground  as 
railroads  as  to  provisions  relative  to  changes 
and  regulations  of  their  fares. 

The  acceptance  by  the  defendant  of  the  lo- 
cations granted  by  these  towns  did  not  make 
valid  these  conditions  as  to  fares  which  the 
towns  could  not  legally  impose,  nor  did  It 
make  a  contract  as  to  fares  between  the  cor- 
poration and  the  selectmen  or  the  town.  The 
defendant  might,  therefore,  at  least  prescribe 
for  its  passengers  the  payment  of  any  fare 
which  was  reasonable.  It  is  not  contended 
that  the  fare  collected  of  the  plaintiff  was 
more  than  was  reasonable,  or  more  than  the 
company  was  accustomed  to  collect  from 
other  passengers  who  were  traveling  as  he 
was.  Indeed,  it  Is  contended  by  the  defend- 
ant that  it  has  complied  with  the  terms  pre- 
scribed by  these  towns,  according  to  a  prop- 
er understanding  of  them,  certainly  accord- 
ing to  its  own  understanding  of  them,  and 
that  the  charge  complained  of  by  the  plain- 
tiff was  for  a  through  passenger,  to  whom 
these  conditions  were  not  intended  to  apply. 
We  need  not  consider  this  contention  particu- 
larly, as  we  deem  it  unimportant  The  plain- 
tiff, in  his  brief,  does  not  contend  that  he  Is 
entitled  to  recover,  except  upon  the  ground 
that  the  conditions  imposed  as  to  fares  were 
binding  upon  the  defendant 

Judgment  affirmed. 

(185  Mass.  II) 
CRONAN  v.  CITY  OF  WOBURN. 
(Supreme  Judicial   Court  of   Massachusetts. 
Middlesex.     Feb.  26,  1904.) 

DEFECTIVE    HIGHWAY— NOTICE    OP    INJURY- 
DECLARATION— AMENDMENT— DEMURRER. 

1.  A  notice  served  on  the  city  of.  W.  stated 
that  C.  received  injuries  by  reason  of  the  neg- 
lect and  carelessness  of  the  city  and  of  em- 
ployes of  it,  who  neglected  to  guard  an  excava- 
tion which  the  city  and  its  employes  had  made 
at  the  corner  of  E.  and  M.  streets;  that  C.  on  a 
certain  day,  while  crossing  M.  street,  on  account 
of  said  neglect  of  the  city  and  its  servants, 
fell  into  an  unguarded  excavation  on  a  certain 
corner  of  said  streets,  on  the  edge  of  the  side- 
walk of  M.  street;  that,  by  reason  of  said  care- 
lessness in  leaving  said  excavation  unguarded, 
C.  was  injured.  Held,  that  while  open  to  the 
criticism  that  in  part  it  refers  to.  the  careless- 
ness of  certain  employes  of  the  city,  who  neglect- 
ed to  guard  the  excavation,  as  a  separate  ground 
of  liability,  yet,  taken  together,  its  fair  con- 
struction is  that  plaintiff  was  injured  by  reason 
of  a  defect  in  a  way,  negligently  caused  by  an 
excavation  which  the  city  and  its  employes  had 
made. 

2.  There  being  no  surprise  at  the  trial,  and  the 
merits  of  the  case  having  been  tried,  allowance 
of  an  amendment  of  tie  declaration  will  be 
treated  as  made  before  verdict,  when  permission 
to  amend  was  given,  though  the  amendment  was 
in  fact  made  and  allowed  after  verdict. 

3.  A  declaration  for  injury  from  a  defect  in  a 
street  need  not  aver  the  city  was  obliged  to  keep 


Digitized  by 


Google 


Mass.) 


CEONAN  v.  CITY  OF  WOBURN. 


39 


the  street  In  repair,  this  being  a  statutory  obli- 
gation of  which  the  court  will  take  judicial 
notice. 

4.  The  averment  in  the  declaration  that  owing 
to  the  neglect  and  carelessness  of  defendant 
city,  or  its  employes,  plaintiff  fell  into  an  un- 
lighted  and  unguarded  excavation  which  defend- 
ant or  its  employes  had  made  in  the  street,  if 
deemed  ambiguous,  as  stating  an  alternative  lia- 
bility, should  be  demurred  to;  such  defect  is  not 
available,  at  the  trial  on  the  merits,  under  a 
general  denial. 

Exceptions  from  Superior  Court,  Middlesex 
County;  Robt  R.  Bishop,  Judge. 

Action  by  Daniel  Cronan  against  the  city 
of  Woburn.  Verdict  for  plaintiff.  Defend- 
ant excepted.    Exceptions  overruled. 

Tbe  declaration  filed  in  the  case  is  as  fol- 
lows: 

"And  the  plaintiff  says  on  Tuesday,  the  8th 
day  of  October,  1901,  at  or  about  7:30  o'clock 
In  tbe  evening,  while  in  the  exercise  of  due 
care,  be  attempted  to  cross  Main  street,  a 
public  street  in  tbe  city  of  Woburn,  when, 
owing  to  the  neglect  and  carelessness  of  the 
city  of  Woburn  or  Its  employes  he  fell  into 
an  unlighted  and  unguarded  excavation 
which  the  defendant  or  its  employes  had 
made  on  the  southeast  corner  of  said  Main 
street  and  Eaton  avenue,  a  public  street,  on 
the  westerly  side  of  the  sidewalk  on  Main 
street,  at  or  near  the  corner  of  said  streets, 
which  the  defendants  had  carelessly  left  un- 
lighted, unfenced,  and  unguarded;  that  the 
plaintiff  knew  notbing  of  said  excavation, 
and,  while  attempting  to  cross  said  street  at 
said  point,  fell  Into  said  excavation,  and 
thereby  received  great  and  severe  bodily  and 
mental  injuries,  which  said  Injuries  are  per- 
manent. And  he  further  says  that  on  ac- 
count of  said  fall  he  has  suffered  great  and 
severe  pain  and  mental  anguish,  and  has 
suffered  great  loss  In  not  being  able  to  attend 
to  his  customary  work,  and  has  been  put  to 
great  expense  for  necessary  nurses,  medical 
care  and  attendants,  and  medicine.  He  fur- 
ther says  that  on  the  26th  day  of  October, 
he  caused  a  written  notice  to  be  served  upon 
John  H.  Finn,  city  clerk  of  the  city  of  Wo- 
burn, stating  tbe  time,  place,  and  cause  of 
said  injuries,  and  that  he  should  look  to  tbe 
city  for  compensation  for  tbe  damages  he 
had  thereby  sustained." 

A  notice  was  served  on  J.  H.  Finn,  city 
clerk  of  the  city  of  Woburn,  which  read  as 
follows:  "Boston,  Oct.  29,  1901.  John  H. 
Finn,  City  Clerk  of  the  City  of  Woburn.  I, 
Thomas  Weston,  for  and  in  behalf  of  Daniel 
Cronan  of  Woburn,  In  the  County  of  Middle- 
sex and  Commonwealth  of  Massachusetts, 
hereby  give  you  notice  that  the  said  Daniel 
Cronan  received  serious  injuries  by  reason 
of  the  neglect  and  carelessness  of  the  city  of 
Woburn  and  by  certain  persons  to  me  un- 
known, employed  by  the  city  of  Woburn  who 
neglected  to  guard  by  fence,  lights  or  other- 
wise, an  excavation  which  the  said  city  and 
its  employes  had  made  at  the  corner  of  Ea- 
ton Avenue  and  Main  Street,  In  that  part  of 


Wobnrn  known  as  Central  Square.  The  said 
Daniel  Cronan,  on  Tuesday,  the  8tn  day  of 
October,  1901,  at  or  about  half  past  seven  in 
the  evening  while  crossing  Main  Street,  on 
account  of  the  said  neglect  of  the  city  of  Wo- 
burn and  its  servants,  fell  into  an  unguarded 
excavation  which  was  situated  on  the  south- 
east corner  of  said  Main  Street  and  Eaton 
Avenue,  on  the  westerly  edge  of  the  sidewalk 
on  said  Main  Street  at  or  near  said  corner; 
that,  by  reason  of  said  carelessness  in  leav- 
ing said  excavation  unfenced,  unlighted,'  and 
unguarded,  said  Daniel  Cronan  was  greatly 
Injured,  and  he  hereby  gives  you  notice  that 
he  will  claim  damages  for  the  said  Injuries 
he  has  sustained.  Thomas  Weston,  for  and 
In  behalf  of  Daniel  Cronan." 

Weston  &  Weston,  for  plaintiff.  Francis 
P.  Curron,  for  defendant    ■ 

BRALEY,  J.  This  was  an  action  of  tort 
for  Injuries  received  by  reason  of  a  defect 
in  a  public  highway  within  the  municipal 
limits  of  the  city  of  Woburn,  and  which  It 
was  required  to  keep  in  suitable  repair  for 
the  use  of  travelers.  A  verdict  having  been 
returned  for  the  plaintiff,  the  case  is  here 
on  exceptions  by  tbe  defendant 

We  treat  all  exceptions  not  argued  as 
waived;  and  It  Is  now  contended  that  the 
notice  given,  and  the  declaration  itself,  are 
not  sufficient  in  law  to  sustain  the  verdict 
While  the  notice  given  to  tbe  defendant  may 
be  open  to  a  refined  criticism  that  in  part 
it  refers  to  the  carelessness  of  certain  per- 
sons employed  by  the  city,  and  who  neglect- 
ed to  properly  guard  the  excavation  in  the 
street  into  which  tbe  plaintiff  fell,  as  a  pos- 
sible separate  ground  of  liability,  yet  taken 
together,  the  fair  construction  Is  'that  the 
plaintiff  was  injured  by  reason  of  a  defect 
In  a  way  negligently  caused  by  an  excava- 
tion "which  tbe  said  city  and  its  employes 
had  made  at  the  corner  of  Eaton  Avenue 
and  Main  Street,  in  that  part  of  Woburn 
known  as  Central  Square."  It  is  not  sug- 
gested that  the  defendant  was  misled  by  the 
notice,  as  it  was  fully  Informed  of  the  cause 
of  action,  and  the  case  was  tried  solely  up- 
on the  issue  of  such  a  defect,  and  submitted 
to  the  jury  under  appropriate  instructions. 
When  this  question  was  raised  at  the  trial, 
at  the  close  of  all  the  evidence  the  plaintiff 
was  given  leave  to  amend  his  declaration 
at  -any  time  before  final  judgment,  in  order 
to  support  the  action  for  the  cause  for  which 
it  was  intended  to  be  brought.  And  after 
verdict,  and  before  judgment  under  the  ex- 
ception of  the  defendant  an  amendment  was 
accordingly  made  and  allowed.  The  evi- 
dence shows  that  the  cause  of  action  relied 
on  -was  the  defect  In  the  way,  caused  by 
tbe  negligence  of  the  defendant  and  the  de- 
fendant now  makes  no  claim  that  the  al- 
leged defect  in  pleading  was  not  cured  by 
the  amendment. 

•  As  there  was  no  surprise  at  the  trial,  and 
the  merits  of  the  case  were  fully  tried  upon 
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the  understanding  that  the  city  was  to  be 
held  liable  only  if  the  way  proved  to  be  de- 
fective by  reason  of  its  negligence,  the  al- 
lowance of  the  amendment  for  the  purposes 
of  justice  may  be  treated,  in  legal  effect,  as 
if  made  before  verdict,  and  at  the  time 
•when  permission  to  amend  was  given.  If, 
originally,  the  exception  that  there  was  a 
variance  between  the  allegations  and  the 
evidence  offered  to  sustain  them  was  well 
taken,  it  became  worthless  after  the  amend- 
ment was  allowed.  It  no  longer  stated  a 
legal  defense,  but  raised  only  an  academic 
question.  Rev.  Laws,  c.  173,  f  48;  Keller 
v.  Webb,  128  Mass.  393,  394;  Whitney  v. 
Houghton,  127  Mass.  527-529;  Denham  et  al. 
v.  Bryant,  139  Mass.  110-112,  28  N.  E.  691; 
United  States  Nat'l  Bank  v.  Venner,  172 
Mass.  449-451,  52  N.  E.  543;  King  v.  Howes, 
181  Mass.  445,  446,  63  Nv  E.  1062.  But  the 
original  declaration  set  out  a  good  cause  of 
action  against  the  defendant  for  a  defect  in 
the  way  caused  by  its  negligence. 

It  was  not  necessary  to  aver  that  the  city 
.was  obliged  to  keep  the  street  in  repair,  as 
this  is  a  statutory  obligation,  of  which  the 
court  is  bound  to  take  judicial  notice.  Pub. 
St  1882,  c.  52,  i|  1,  18;  Read  v.  Chelmsford, 
16  Pick.  128,  180. 

If  the  phrase  "the  defendant  or  Its  em- 
ployes" was  deemed  ambiguous  as  stating  a 
possible  alternative  liability,  such  a  defect 
is  to  be  pointed  out  by  demurrer.  It  Is  not 
legally  available  at  a  trial  on  the  merits,  for 
the  purpose  of  defense,  by  a  defendant  whose 
answer  is  a  general  denial. 

Exceptions  overruled. 


(186  Mass.  106) 

BRADFORD  v.  METCALP. 

SAME  v.  STONE. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  27,  1904.) 

TIDE-WATER  FLATS  —  RIGHT  TO  PILL  —  PAY- 
MENT FOR  DISPLACEMENT  OF 
TIDE  WATERS. 

1.  Acts  1852,  p.  72,  c.  105,  and  Acta  1855, 
p.  917,  c.  481,  gave  to  a  corporation  the  right 
to  fill  certain  tide-water  flats,  and  by  various 
statutes  extension  of  time  was  allowed  the  cor- 
poration for  completing  its  work.  After  de- 
fendants had  had  possession  for  40  years  of 
part  of  the  flats,  in  accordance  with  an  agree- 
ment and  votes  of  the  corporation,  and  as 
against  the  corporation  had  a  title  by  disseisin, 
as  well  as  a  strong  equitable  right,  to  the  up- 
land, to  which  the  rights  to  such  part  of-  the 
flats  were  appurtenant,  and,  though  they  had 
not.  perhaps,  a  title  to  these  rights  which  was 
technically  perfect,  such  rights  had  long  been 
treated  as  existing  in  connection  with  their 
ownership  of  the  upland,  it  was  provided  by 
St  1893.  p.  972,  c.  334,  g  1,  that  the  time  there- 
tofore allowed  by  the  laws  for  the  completion 
of  the  improvements  by  the  proprietors  of  such 
lands  and  flats  was,  with  the  rights  and  subject 
to  the  requirements  of  such  laws,  extended  for 
10  years.  Held,  that  the  statute  of  1893  was 
an  extension  of  the  right  to  fill  defendants'  flats 
without  paying  for  the  displacement  of  tide  wa- 
ter, in-  accordance  with  the  rights  granted  the 
corporation;  so  that  they  were  outside  Pub.  St 
1882,  c.  19,  §  14,  which  would  otherwise  re- 
quire them  to  pay  for  such  displacement. 


Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Two  actions  on  agreed  facts,  both  by  Ed- 
ward S.  Bradford,  treasurer  of  the  common- 
wealth of  Massachusetts,  one  against  Albert 
Metcalf,  the  other  against  Joseph  Stone,  to 
recover  compensation  for  tide-water  displace- 
ments. From  judgments  for  defendants, 
plaintiff  appeals.    Affirmed. 

Frederick  H.  Nash,  for  appellant  Charles 
F.  Jenney  and  Sumner  Robinson,  for  appel- 
lees. 

KNOWLTON,  C.  J.  These  two  cases  pre- 
sent the  same  questions,  and  they  may  be 
considered  together.  Each  of  the  defendants 
filled  certain  flats  in  the  harbor,  near  the 
channel  of  Mystic  river,  under  a  license  from 
the  harbor  and  land  commissioners,  issued  In 
accordance  with  the  provisions  of  Pub.  St 
1882,  c.  19,  ii  12,  13.  The  treasurer  of  the 
commonwealth  brought  these  suits  to  re- 
cover the  money  due  for  the  displacement  of 
tide  water  caused  by  the  filling,  and  the 
agreed  facts  show  that  he  is  entitled  to  re- 
cover, unless  the  defendants  had  a  right  to 
fill  the  flats  without  payment,  under  certain 
special  statutes  which  relate  to  the  improve- 
ments to  be  made  In  the  harbor  by  the 
Mystic  River  Corporation.  The  licenses  were 
granted  without  prejudice  to  the  rights  of 
either  of  the  parties. 

The  first  of  these  statutes  was  the  act  of 
1852,  p.  72,  c.  105,  which  Incorporated  the 
Mystic  River  Corporation,  whose  members 
were  to  be  the  city  of  Cbarlestown,  and  such 
other  proprietors  of  land  and  fiats  situated  in 
Cbarlestown,  bounding  on  the  southerly  side 
of  Mystic  river  between  Johnson's  Wharf 
and  Chelsea  Bridge,  as  should  vote  to  accept 
the  act  at  a  meeting  called  for  that  purpose. 
Among  these  corporators  were  the  prede- 
cessors to  title  of  the  defendants.  The  stat- 
ute gave  the  corporation  the  right  to  fill  flats 
and  make  Improvements  within  certain  spe- 
cified lines,  upon  the  condition  that  the  regu- 
lation and  control  of  certain  other  designated 
flats  belonging  to  individuals  and  corpora- 
tions should  be  surrendered  to  the  common- 
wealth before  any  construction  authorized 
by  the  act  should  be  commenced.  This  act 
was  duly  accepted,  and  a  code  of  by-laws 
was  adopted,  and  officers  were  chosen  in  ac- 
cordance with  its  provisions.  A  by-law  pro- 
vided that  the  value  of  the  grant  should  be 
"estimated  and  fixed  by  the  directors,  and 
tbe  amount  thereof  distributed  among  the 
grantees,  according  to  their  several  Interests 
In  the  same."  By  St  1855,  p.  917,  c.  481,  this 
statute  was  repealed,  except  that  part  of  It 
which  Incorporated  the  company,  and  a  new 
grant  was  made  which  gave  authority  to  fill 
the  same  flats  and  others,  with  additional 
rights  and  upon  additional  and  changed  con- 
ditions. The  act  was  not  to  take  effect  un- 
less accepted  by  the  corporation  within  90 
days,  but  it  was  duly  accepted. 

Previously  to  the  year  1852  there  had  been 


Digitized  by 


Google 


BBADFOBD  T.  HBTCALP. 


attempts  to  obtain  legislation,  which  bad  not 
resulted  satisfactorily,  and,  In  anticipation  of 
the  application  for  the  grant  contained  In  St 
1852,  p.  72,  c.  105,  parties  Interested,  owners 
and  representatives  of  estates  bordering  on 
Mystic  river,  entered' into  an  agreement,  un- 
der seal,  whereby  they  undertook  to  bind 
themselves  In  regard  to  the  distribution  and 
use  of  the  benefits  to  be  obtained  by  the  act 
of  incorporation,  giving  to  the  owners  of  a 
certain  part  of  the  shore  the  benefits  of  the 
grant  opposite  their  respective  estates,  to  be 
divided  among  them  in  proportion  to  their 
ownership  of  the  shore.  A  similar  arrange- 
ment was  made  In  regard  to  the  owners  of  es- 
tates on  another  part  of  the  shore.  The  ben- 
efits upon  another  part  were  to  be  the  prop- 
erty of  all  the  owners  who  were  parties  to 
the  contract  to  be  divided  among  them  In 
proportion  to  the  length  of  their  respective 
estates  upon  the  line  of  the  river  bank  be- 
tween Maiden  Bridge  and  Chelsea  Bridge.  It 
was  also  agreed  that  they  should  all  waive 
all  claims  for  damages,  and  that  the  required 
excavations  opposite  estates  whose  owners 
were  to  bold  In  severalty  were  to  be  made  by 
the  respective  owners,  and  all  others  by  the 
"whole  company. 

It  Is  plain  that  this  contract  did  not  bind 
the  corporation  afterwards  created.  It  could 
not  affect  In  any  way  the  legal  rights  of  the 
corporation  or  of  Its  members  In  their  action, 
as  corporators  In  the  exercise  of  rights  given 
them  by  the  statute.  The  corporation  could 
not  even  ratify  the  agreement  in  terms,  for 
at  the  time  of  the  agreement  there  was  no 
corporation  in  existence  for  which  any  one 
could  assume  to  make  such  a  contract  Ab- 
bott v.  Hapgood,  150  Mass.  248,  22  N.  E.  907, 
5  L.  R.  A.  586,  15  Am.  St  Bep.  193;  In  re 
Northumberland  Avenue  Hotel  Company,  38 
Oh.  D.  16;  Howard  v.  Patent  Irony,  38  Ch. 
D.  156;  In  re  Empress  Engineering  Compa- 
ny, 16  Cb.  D.  125;  Melbado  v.  Porto  Alegre 
Railway  Company,  L.  R.  9  0.  P.  503.  But  as 
to  matters  within  the  powers  of  the  corpora- 
tion under  its  charter,  it  could  enter  Into  a 
new  contract  of  a  similar  character.  After 
the  passage  of  St.  1855,  p.  917,  c  481,  the  di- 
rectors employed  an  engineer  to  designate 
the  lines  of  the  corporate  property,  and  ap- 
pointed a  committee  to  ascertain  the  Interest 
of  the  different  members  of  the  corporation  In 
It  The  report  of  the  committee  showed  that 
the  preliminary  agreement  between  the  as- 
sociates had  been  examined,  estimates  by  an 
engineer  bad  been  made,  and  a  valuation  put 
upon  the  flats,  and  they  had  been  divided 
among  the  different  classes  of  owners  accord- 
ing to  the  agreement.  The  report  was  adopt- 
ed, and  all  shore  owners  received  certificates 
of  stock  In  accordance  with  the  original  plan. 
"It  thereby  appears  that  the  middle  shore 
owners  [among  whom  were  the  defendants' 
predecessors  in  title],  by  reason  of  the  terms 
of  the'  agreement  of  January  16,  1852,  having 
received  the  grant  opposite  their  estates  In 
severalty,  received  a  less  interest  In  the  cor- 


porate properly  on  account  thereof.  •  •  • 
From  1852  to  the  present  time  the  middle 
and  upper  shore  owners,  from  time  to  time 
have  filled,  some  to  the  outer  line,  and  soma 
to  a  less  extent  each  his  own  fiats,  acting  by 
virtue  of  said  acts,  and  have  held  possession 
of  said  flats  In  accordance  with  the  agree- 
ment of  January,  1862,  and  said  votes  of  said 
corporation." 

The  time  allowed  to  tiie  corporation  to  com- 
plete their  improvements  was  extended  from 
time  to  time  by  the  Legislature,  until  every- 
thing was  done  that  pertained  to  that- portion 
of  the  property  which  was  not  connected 
with  the  estates  set  off  to  Individual  stock- 
holders In  severalty.  See  St  1859,  p.  230,  c. 
19;"  St  1867,  p.  580,  c.  150;  St  1878,  p.  11,  C 
5;  St  1887,  p.  908,  c.  278;  St  1889,  p.  800,  c 
26;  St.  1891,  p.  810,  c.  240.  By  St  1887,  p. 
908,  c.  278,  the  Mystic  River  Corporation  was 
authorized  to  transfer  its  property,  rights, 
privileges,  and  franchises  to  the  Boston  ft 
Lowell  Railroad  Company,  subject  to  all  the 
conditions,  limitations,  and  obligations  which 
then  pertained  to  the  ownership  of  the  Mystic 
River  Corporation,  and  the  property  has  since 
been  held  by  the  Boston  ft  Lowell  Railroad 
Company  aud  the  Boston  &  Maine  Railroad. 

The  effect  of  the  attempt  of  the  corporation 
to  .give  the  benefits  of  its  grant  on  a  part  of 
the  shore  to  individual  members  of  the  cor- 
poration, to  be  held  in  severalty,  If  considered 
by  itself  alone,  Is  very  questionable.  It 
would  seem  as  if  the  directors  treated  the 
preliminary  agreement  as  binding  upon  the 
corporation  and  its  officers  and  members. 
Action  in  Intended  execution  of  the  agree- 
ment as  a  contract  binding  on  the  corporation 
would  be  of  no  effect  No  conveyances  were 
made  from  the  corporation  to  anybody  at 
that  time,  and  the  only  title  of  these  defend- 
ants and  others  owning  the  shore  near  their 
lands  rests  upon  the  action  of  the  corpora- 
tion In  accepting  the  report  of  the  committee 
and  treating  them  as  owners  In  severalty  of 
their  land  and  of  a  part  of  the  benefits  grant- 
ed by  the  charter.  Probably  it  was  in  the 
power  of  the  corporation  to  sell  and  convey 
parts  of  its  property,  with  the  appurtenant 
rights,  subject  to  the  conditions  imposed,  by 
its  charter;  although  it  hardly  could  relieve 
Itself  of  the  effect  of  these  conditions,  and 
Its  obligations,  upon  its  title  to  the  remain- 
der of  the  property.  Its  right  to  make  such 
sales  was  recognized  by  St  1884,  p.  151,  c. 
183.  The  defendants  and  their  predecessors 
In  title  having  been  In  possession  of  this  prop- 
erty, claiming  it  and  Its  appurtenant  rights 
and  privileges,  from  1855  to  1893,  the  Legis- 
lature, by  St  1893,  p.  972,  c  334,  {  1,  made 
this  provision:  "The  time  heretofore  allowed 
for  the  completion  of  the  Improvements  by  the 
proprietors  of  the  lands,  wharves  and  flats 
laying  between  Johnson's  Wharf  and  Elm 
street  on  Mystic  river,  by  the  laws  of  this 
commonwealth,  Is,  with  the  rights  and  sub- 
ject to  tbe  requirements  of  such  laws,  ex- 
tended ten  years  from  the  passage  hereof." 
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This  Is  an  express  recognition  of  tbe  rights  of 
these  defendants  and  others,  acquired  by  vir- 
tue of  St  1832,  p.  72,  c.  105,  and  St  1855,  p. 
917,  c.  481,  and  the  action  of  the  corporation 
and  the  shore  owners  under  them.  It  may 
be  assumed  in  favor  of  the  plaintiff  that  if 
these  defendants  had  no  rights  -whatever,  le- 
gal or  equitable,  In  the  privileges  granted  by 
these  acts,  this  later  statute  did  not  create 
such  rights.  Salters  v.  Tobias,  3  Paige,  338; 
Van  Norman  v.  Jackson,  Circuit  Judge,  45 
Mich.  204,  7  N.  W.  796;  Bingham  v.  Winona 
Company,  8  Minn.  441  (Gil.  390).  As  against 
the  commonwealth,  after  the  passage  of  St 
1867,  p.  676,  C.  276  (Rev.  Laws,  c.  202,  g  30), 
a  title  by  disseisin  could  not  be  acquired  in 
property  below  high-water  mark.  See  Nich- 
ols v.  Boston,  98  Mass.  39,  93  Am.  Dec.  132. 
But  these  rights  had  been  granted  by  the 
commonwealth  to  the  Mystic  River  Corpora- 
tion, had  been  attached  to  the  lands,  and  had 
been  held  by  the  defendants  and  their  prede- 
cessors as  their  own  property,  under  a  claim 
of  right  for  more  than  40  years,  without  in- 
terference by  the  corporation.  As  against 
this  corporation,  property  rights  could  be  ac- 
quired by  disseisin  and  adverse  possession. 
Under  these  circumstances  the  Legislature 
might  well  treat  the  grant  as  in  force  against 
the  commonwealth,  and  treat  the  defendants 
as  the  rightful  owners  of  the  benefits,  as 
against  the  Mystic  River  Corporation.  We 
are  of  opinion  that  St  1893,  p.  972,  c.  334, 
was  an  extension  of  the  right  to  fill  the  de- 
fendants' lands  without  paying  for  the  dis- 
placement of  tide  water,  which  was  original- 
ly granted  to  the  Mystic  River  Corporation, 
and  that  this  extension,  granted  in  terms  to 
the  defendants  and  others  who  were  in  pos- 
session, inured  to  their  benefit  in  such  a  way 
as  to  leave  them  outside  of  Pub.  St  1882,  c. 
19,  |  14.  Even  though  they  had  not  a  title  to 
these  rights  which  was  technically  perfect, 
the  rights  had  long  been  treated  as  existing 
in  connection  with  their  ownership  of  their 
land,  and,  as  against  the  corporation,  they 
had  a  title  by  disseisin  to  the  upland  to 
which  the  rights  were  appurtenant.  There 
were  also  strong  equitable  considerations  in 
support  of  their  claim  of  ownership.  At 
least  this  last  act  of  the  Legislature  should 
be  treated  as  a  release  and  a  grant  to  them, 
by  implication,  of  all  rights  which  the  com- 
monwealth might  assert  as  to  their  filling 
these  flats  under  authority  of  the  earlier  stat- 
utes, and  subject  to  the  requirements  of  those 
statutes. 
Judgments  affirmed. 


(185   Mass.  222) 

GERRISH  v.  HAYES. 
(Supreme  Judicial   Court  of   Massachusetts. 
Suffolk.    Feb.  27,  1904.) 

APPEAL— SUFFICIENCY  OP  DECLARATION-EX- 
CEPTION IN  TRIAL  COURT. 

1.  Where  the  defendant  excepted  to  a  ruling 
•s  to  the  declaration,  but  asked  for  no  ruling 
on  the  declaration  as  amended,  and,  in  his  open- 


ing to  the  jury,  stated  that  a  question  of  fact 
was  his  only  defense,  he  cannot  maintain  in  the 
appellate  court  that  the  declaration  as  amended 
sets  forth  no  cause  of,  action. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Edward  J.  Pierce,  Judge. 

Action  by  John  H.  Gerrish  against  Michael 
C.  Hayes.  Judgment  for  plaintiff,  and  de- 
fendant excepts.    Exceptions  overruled. 

W.  P.  Prime  and  W.  0.  Cogswell,  for  plain- 
tiff.   Michael  C.  Hayes,  in  pro.  per. 

LATHROP,  J.  While  the  defendant  ex- 
cepted to  the  refusal  of  the  judge  to  rule  that 
the  declaration  did  not  set  forth  any  cause  of 
action,  he  asked  for  no  ruling  on  the  declara- 
tion as  amended,  and,  In  his  opening  to  the 
jury,  stated  that  a  question  of  fact  was  bis 
only  defense.  On  this  question  the  jury 
found  in  favor  of  tbe  plaintiff.  In  his  brief 
the  defendant  contends  that  the  declaration, 
as  amended,  sets  forth  no  cause  of  action. 
We  are  of  opinion  that  this  defense  Is  not 
open  to  him. 

The  exceptions  are  frivolous,  and  are  over- 
ruled, with  double  costs.    So  ordered. 


(1S6  Man.  227) 

COLBERT  v.  MOORE  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Feb.  27,  1904.) 

NOTE— BONA      FIDE     HOLDER— EVIDENCE— DE- 
CREE IN  EQUITY— APPEAL— REVIEW. 

1.  While  the  decree  of  a  judge  in  equity  on 
questions  of  fact  will  be  reviewed  on  appeal, 
his  decision  will  not  be  reversed  unless  it  is 
plainly  wrong. 

2.  Evidence  held  to  show  that  the  signatures 
on  a  note  and  mortgage  were  not  forged. 

Appeal  from  Superior  Court,  Middlesex 
County. 

Bill  in  equity  by  John  D.  Colbert  against 
Michael  J.  Moore  and  others.  From  a  judg- 
ment In  favor  of  defendants  Grace  E.  Stults 
and  another,  complainant  appeals.    Affirmed. 

Francis  A  Campbell,  for  appellant  James 
R.  Murphy,  for  appellees. 

LATHROP,  J.  This  Is  a  bill  in  equity 
against  Michael  J.  Moore,  Grace  B.  Stults, 
and  Mabel  M.  Stults,  to  have  a  mortgage 
deed  and  note,  purporting  to  be  signed  by 
the  plaintiff,  declared  null  and  void,  on  the 
ground  that  the  signatures  thereto  were  for- 
geries. The  justice  of  the  superior  court 
who  heard  the  case  entered  a  decree  which 
ordered  the  bill  to  be  taken  for  confessed 
against  Moore,  who  did  not  appear,  and  re- 
cited that  the  mortgage  and  note  were  exe-, 
cuted  and  given  by  the  petitioner  to  Michael 
J.  Moore  without  fraud  or  deceit  on  the  part 
of  Moore,  and  that  the  other  defendants  were 
bona  fide  holders  of  the  mortgage,  and  order- 
ed that  the  bill  be  dismissed,  as  against  them, 
with  a  single  bill  of  costs.  The  bill  comes 
before  us  on  the  plaintiff's  appeal,  with  a  full 
report  of  the  evidence  taken  In  opet.  court 
at  the  hearing. 
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The  appeal  brings  before  the  court  ques- 
tions of  fact  as.  well  as  questions  of  law, 
and  it  Is  the  duty  of  the  court  to  examine 
the  evidence,  and  to  decide  the  case  according 
to  its  Judgment;  giving  due  weight  to  the 
finding  of  the  justice.  Ooodell  v.  Goodell, 
173  Mass.  140,  146,  53  N.  E.  275.  It  Is,  how- 
ever, true  that,  upon  an  appeal  from  a  de- 
cree of  a  Judge  .in  equity  upon  questions  of 
fact  arising  on  oral  testimony  heard  before 
him,  his  decision  will  not  he  reversed  unless 
it  Is  plainly  wrong.  Dickinson  v.  Todd,  172 
Mass.  183,  51  N.  E.  976,  and  cases  cited.  In 
the  case  before  us  there  was  evidence  on 
which  the  judge  properly  could  find  for  the 
defendants  other  than  Moore.  They  were  the 
assignees  of  the  mortgage,  and  there  can  be. 
no  doubt,  on  the  evidence,  that  they  were 
bona  fide  holders  of  the  mortgage  and  note, 
for  a  valuable  consideration. 

The  only  question  upon  which  any  doubt 
can  be  raised  is  whether  the  signatures  of 
the  plaintiff  to  the  mortgage  and  note  were 
forged.  On  his  direct  examination,  the  plain- 
tiff testified  that  each  signature  was  forged. 
On  cross-examination  he  admitted  with  re- 
luctance that  his  signature  to  the  mortgage 
was  genuine,  and  the  only  reason  he  gave 
for  disputing  the  genuineness  of  the  signa- 
ture to  the  note  was  that  it  was  blurred. 
This 'seems  to  us  a  very  insufficient  reason. 
The  evidence  showed  that  at  the  time  the 
mortgage  was  given  he  was  the  debtor  of 
Moore,  and  he  refused  to  produce  his  books 
of  accounts  and  papers,  although  it  appeared 
that  he  kept  his  accounts  in  a  methodical 
manner.  The  mortgage  and  note  were  pro- 
duced at  the  trial  in  the  superior  court,  and 
at  the  argument  before  us.  It  seemed  to  us 
that  there  was  no  difference  in  the  two  signa- 
tures. 

On  the  whole  case,  we  are  of  opinion  that 
the  decree  should  be  affirmed.    So  ordered. 
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CUSHMAN  v.  ARNOLD  et  al. 
(Supreme  Judicial  Court  of  Massachusetts.  Suf- 
folk.   Feb.  27,  1904.) 

WILLS—  CONSTRUCTION— VESTING  OF 
REMAINDER. 
1.  A  will,  after  making  a  number  of  specific 
legacies,  provided  that,  if  any  residue  remained 
after  paying  the  legacies,  it  should  be  converted 
into  money,  and  divided  among  said  legatees  in 
proportion  to  their  legacies.  The  codicil  gave 
to  one  of  said  legatees  the  nse  of  a  house  for 
life  on  condition  of  her  occupying  it,  and  pro- 
vided that  "at  her  decease,  •  •  •  said  house 
*  *  *  shall  fall  into  the  rest  and  residue  of 
my  estate  and  be  disposed  of  as  is  by  said 
will  provided  for  the  disposal  of  said  rest  and 
residue."  Held,  that  the  remainder,  after  the 
life  estate  in  the  house,  vested  at  testator's 
death,  so  that  the  life  tenant  was  one  of  the 
remaindermen. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  John  W.  Hammond, 
Judge. 

Bill  by  Oushman,  administrator,  against 
Arnold   and   others,   for  instructions.    The 


case  was  reserved  tor  the  full  court    Decree 
directed. 

Alphonso  A.  Wyman,  for  John  F.  Aldrlch. 
Danl.  L.  Smith,  for  A.  A.  Haskell.  Frank 
Gaylord  Cook,  for  Helen  M.  Albee.  G.  Philip 
Wardner,  for  Edwd.  Devlin. 

BRALEY,  J.  The  testatrix,  Mary  J.  Aid- 
rich,  died  May  13,  1891,  leaving  a  will  and 
codicil,  which  were  duly  admitted  to  pro- 
bate. Apparently  Sarah  Aldrlch,  mother  of 
the  testatrix,  to  whom  all  the  rest  and  resi- 
due of  the  estate  was  given,  did  not  survive 
her,  and  the  property  was  divided  among  a 
large  number  of  legatees,  who  are  specifical- 
ly named,  and  for  whom  the  further  provi- 
sions were  made  that,  if  any  residue  remain- 
ed after  paying  all  the  pecuniary  legacies  in 
full,  it  should  be  converted  Into  money,  and 
divided  among  "said  legatees  in  proportion 
to  the  amount  of  their  several  legacies  here- 
inbefore named."  The  estate  so  left  was  of 
sufficient  value  not  only  to  pay  all  these  leg- 
acies in  full,  but  to  leave  a  large  amount  for 
distribution  under  the  residuary  clause  of 
the  will.  Cushman  v.  Albee,  183  Mass.  108 
66  N.  E.  590.  Ail  the  estate  has  been  distrib- 
uted except  the  house  and  land  in  Newbury 
street,  which  was  given  by  the  codicil  to 
Sarah  Ferris  for  life.  She  Is  now  dead. 
And  the  question  raised  is  whether  the  pro- 
ceeds to  be  derived  from  a  conversion  of  this 
property  into  money  in  accordance  with  the 
provisions  of  the  will  and  codicil  is  to  he  dis- 
tributed and  apportioned  as  of  the  date  of 
the  death  of  the  testatrix  or  that  of  the  life 
tenant 

The  will  and  codicil  are  to  be  construed  to- 
gether, and  form  one  instrument  for  the  pur- 
pose of  ascertaining  her  Intention  as  to  the 
disposition  of  her  estate.  Lyman  v.  Ooolidge, 
176  Mass.  7,  9,  56  N.  E.  831;  Bassett  v.  Nick- 
erson,  184  Mass.  169,  68  N.  E.  25.  Except  so 
far  as  she  gave  to  Sarah  Ferris,  who  by  a 
subsequent  marriage  became  Sarah  Ferris 
Devlin,  the  use  for  life  of  the  family  resi- 
dence under  certain  conditions',  the  provisions 
of  the  will  were  not  affected  or  modified  by 
the  codicil.  Nothing  is  shown  in  the  case  to 
take  it  out  of  the  ordinary  rule  that  a  re- 
mainder after  a  life  estate  must  be  held  to 
have  vested  at  the  death  of  the  testatrix,  un- 
less from  the  terms  of  the  will  it  was  clearly 
her  intention  that  it  should  not  vest  except 
upon  the  happening  of  the  event  on  which 
final  distribution  Is  to  be  made.  Peck  v. 
Carlton,  154  Mass.  231,  233,  28  N.  E.  166; 
Marsh  v.  Hoyt,  161  Mass.  459,  461,  37  N.  E. 
454;  Cook  v.  Hay  ward,  172  Mass.  195,  196, 
61  N.  E.  1075.  Not  only  was  a  life  estate 
given  to  her,  but  the  life  tenant  was  also 
made  one  of  the  legatees  in  the  will,  and  fs 
within  the  class  among  whom  the  residue  of 
the  entire  estate  is  to  be  divided.  This  clause 
of  the  will  Is,  In  legal  effect  the  same  as  If 
each  legatee  had  been  again  named,  and  his 
or  her  proportionate  share  of  the  residue  stat- 
ed.   Shaw  v.  Eckley,  169  Mass.  119,  121,  47 
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N.  E.  609.  In  other  words,  she  was  given  a 
fractional  interest  in  a  remainder,  which  was 
subject  to  the  life  estate  given  her  by  the 
codicil.  Bat,  if  this  part  of  the  estate  was  not 
to  be  divided  until  her  death,  while  the  life 
estate  would  not  be  affected,  she  could  not  be 
personally  benefited  by  such  distribution;  but 
the  conditions  upon  which  the  life  estate  was 
to  be  enjoyed  were  that  she  should  reside  in 
the  house,  keep  it  In  good  repair,  pay  all  tax- 
es assessed  thereon,  and  make  it  her  perma- 
nent home.  If  it  was  abandoned  by  her  as 
a  permanent  home,  then,  as  well  as  at  her 
decease,  final  distribution  was  to  be  made  of 
this  part  of  the  estate.  Mrs.  Devlin  might 
have  chosen  not  to  occupy  the  house,  the  life 
Interest  in  which  is  stated  to  be  given  to  her 
in  addition  to  the  provision  made  for  her  ben- 
efit in  the  will;  or  after  occupancy  she  might 
choose  to  make  her  home  elsewhere.  In  ei- 
ther event,  distribution  would  immediately 
follow.  There  is  nothing  inconsistent  or  re- 
pugnant in  the  gift  of  a  life  estate  with  a  re- 
mainder to  a  life  tenant,  even  though  such 
remainder  can  never  come  into  the  posses- 
sion of  the  remainderman.  Chesman  v.  Cum- 
mlngs,  142  Mass.  66,  70,  7  N.  E.  13;  Rotch 
v.  Rotch,  173  Mass.  125,  130,  53  N.  E.  268. 
And  this  fact  is  not  enough  to  change  the 
time  when  the  remainder  must  be  held  to 
have  become  vested.  No  words  of  contin- 
gency are  used,  as  If  she  had  said  the  distri- 
bution should  be  among  the  legatees  then 
surviving,  or  such  as  shall  be  alive  at  the 
death  of  the  life  tenant;  and  no  intention  ap- 
pears in  her  scheme  for  the  distribution  of 
her  estate  as  a  whole  to  make  other  than  a 
present  bequest  to  the  legatees  named.  Nei- 
ther does  the  language  used  create  two  class- 
es of  legatees— those  who  are  to  take  at  her 
death,  and  those  who,  if  they  survive,  would 
take  at  the  death  of  the  life  tenant  Blanch- 
ard  v.  Blanchard,  1  Allen,  223.  The  codicil 
provides  "and  at  her  decease  *  *  *  said 
house  *  *  •  shall  fall  into  the  rest  and 
residue  of  my  estate,  and  be  disposed  of  as 
is  by  said  will  provided  for  the  disposal  of 
said  rest  and  residue."  The  words  "at  her 
decease"  are  not  susceptible  of  any  stronger 
meaning  than  If  she  had  said  that  this  part 
of  her  estate  should  then  become  the  prop- 
erty of  the  legatees  for  the  purpose  of  pos- 
session and  enjoyment,  and  to  which  they 
already  had  the  legal  title.  These  words  do 
not  state  a  contingency  on  which  their  in- 
terest was  to  vest,  but  merely  designate  the 
time  when  the  class  called  "said  legatees" 
would  be  entitled  to  possession-  of  the  re- 
spective portion  of  each  in  the  proceeds  of 
the  sale.  The  death  of  Sarah  Ferris  Devlin 
was  the  time  fixed  when  this  part  of  the  es- 
tate of  the  testatrix  was  to  be  converted  in- 
to money  and  distributed  to  those  whose 
right  to  receive  any  portion  of  it  had  already 
vested  at  the  date  of  the  death  of  the  tes- 
tatrix. White  v.  Curtis,  12  Gray,  54;  Ab- 
bott v.  Bradstreet,  3  Allen,  587;  Gibbens  v. 
Gibbens,  140  Mass.  102,  3  N.  E  1,  54  Am. 


Rep.  453;  Loring  v.  Carnes,  14S  Mass.  223, 
19  N.  E.  343;  Pollock  v.  Farnham,  156  Mass. 
388,  31  N.  E  298;  Harding  v.  Harding,  174 
Mass.  268,  54  N.  E  549.  When  the  petition- 
er has  converted  this  house  into  money  ac- 
cording to  the  .terms  of  the  will  of  Mary  J. 
Aldrich,  the  net  proceeds  are  to  be  dis- 
tributed among  the  legatees  named  therein 
as  of  the  date  of  her  death,  and  in  the  pro- 
portion that  the  specific  pecuniary  legacy 
given  to  each  bears  to  the  whole  sum  of  the 
residue  to  be  divided;  the  heir  or  legatee  of 
any  deceased  legatee  named  in  the  will  to 
take  his  or  her  portion,  and  Edward  Devlin, 
trustee  under  the  will  of  Sarah  Ferris  Dev- 
lin, is  to  receive  the  share  given  to  her. 
,  Decree  accordingly. 


IBS) 


1» 

STEARNS  et  al.  v.  BBMIS  et  al. 


(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  26,  1904.) 

WILLS— WIDOW'S  ELECTION— CONDITIONAL 
CHARACTER. 

1.  Under  Rev.  Laws,  c.  135,  {  16,  providing 
that  the  surviving  husband,  except  in  certain 
cases,  or  the  widow  of  the  deceased,  within  a 
year  after  probate  of  a  will,  may  file  in  the 
registry  of  probate  a  writing,  waiving  any  pro- 
visions that  may  have  been  made  for  him  or  for 
her,  or  claiming  the  portion  of  the  estate  he  or 
she  would  have  taken  if  deceased  had  died  in-  . 
testate,  whereupon  he  or  she  shall  take  such 
portion  of  the  deceased's  property,  a  widow's 
election,  conditioned  on  the  construction  and 
legal  effect  to  be  given  to  the  will,  is  insuffi- 
cient. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  James  M.  Morton, 
Judge. 

Action  by  Stearns  and  others,  executors 
and  trustees  under  the  will  of  John  H.  Bemis, 
against  Leslie  Leplngton  Bemis  and  others. 
Case  reserved  for  the  Supreme  Court  De- 
cree rendered. 

Boyd  B.  Jones  and  Frederick  P.  Cabot 
for  Leslie  L.  Bemis,  widow.  William  H 
White,  for  Leonora  Bemis  and  George  Fisher 
Bemis. 

KNOWLTON,  O.  J.  This  is  a  bill  brought 
by  executors  and  trustees  under  the  will  of 
John  W.  Bemis,  late  of  Boston,  deceased,  for 
instructions  as  to  their  duties.  The  testator 
left  a  large  estate,  most  of  which  he  gave 
to  trustees  for  the  benefit  of  his  widow  and 
minor  children,  with  remainder  over  to  other 
relatives  in  case  his  children  should  die  leav- 
ing no  issue  surviving  them.  The  widow, 
within  one  year  after  the  probate  of  the 
will,  filed  In  the  probate  court  a  writing 
signed  by  her,  in  which  she  recited  the  death 
of  the  testator  and  the  provisions  of  the  will 
in  her  favor  and  In  favor  of  her  children, 
and  then  proceeded  as  follows:  "Therefore 
the  said  Leslie  Leplngton  Bemis,  as  stated 
in  this  writing,  as  a  whole  waives  and  de- 
clines to  accept  the  provisions  made  in  the 
said  will  for  her,  and  claims  such  -portion  ot 
the  estate  of  the  deceased  as  she  would  have 
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taken  if  tbe  deceased  had  died  intestate; 
that  is,  she  claims  such  portion  to  the  extent 
of  ten  thousand  dollars  absolutely,  and,  in 
addition  thereto,  the  income  during  her  life 
of  the  excess  of  ber  share  of  such  estate 
above  ten  thousand  dollars,  if,  under  the 
terms  of  said  will,  and  by  reason  of  its  pro- 
visions and  operation,  and  by  reason  of  the 
laws  of  the  commonwealth,  upon  this  waiv- 
er, declination,  and  claim,  ber  said  two  chil- 
dren forthwith  become  entitled  to  tbe  net 
income  of  the  remaining  fund  left  in  trust 
by  tbe  will,  even  though  said  Leslie  is  still 
living'  and  unmarried.  The  said  Leslie  does 
not  waive  and  decline  the  provisions  made  in 
said  will  for  her,  and  does  not  claim  such 
portion  of  the  estate  of  the  deceased  as  she 
would  have  taken  had  deceased  died  intes- 
tate, as  hereinbefore  set  forth,  but  expressly 
accepts  the  provisions  made  in  said  will  for 
her  if  said  will  by  Its  terms,  or  by  reason  of 
its  provisions  and  operation,  and  by  reason 
of  tbe  laws  of  the  commonwealth,  does  not 
entitle  her  two  said  children  or  their  guard- 
Ian  to  tbe  net  income  of  said  trust  fund 
forthwith,  though  the  said  Leslie  is  living 
and  unmarried,  she,  the  said  Leslie,  having 
made  this  waiver,  declination,  and  claim; 
or,  if  said  will  by  its  terms,  or  by  reason  of 
its  provisions  and  operation  and  by  reason  of 
the  laws  of  the  commonwealth,  postpones 
payment  of  such  income  to  said  children  or 
their  guardian  until  the  death  or  remarriage 
of  said  Leslie,  she,  the  said  Leslie,  having 
made  this  waiver,  declination  and  claim." 
The  plaintiffs  are  in  doubt,  and  ask  tbe  in- 
structions of  the  court  whether  the  construc- 
tion of  the  will  should  be  such  as  to  give  this 
writing  effect  as  a  waiver  by  tbe  widow  of 
the  provisions  for  ber  benefit.  Tbe  counsel 
for  the  widow  in  their  brief  say:  "Further- 
more, the  question  presented  to  tbe  widow 
under  the  statutes  and  by  the  will,  in  view 
of  the  decisions  of  this  court  by  divided  opin- 
ions hereinafter  discussed,  was  not  free  from 
difficulty.  A  widow  should  not  necessarily 
be  compelled  to  make  an  election  absolute  in 
form,  at  her  peril,  upon  a  question  concern- 
ing which  the  members  of  this  court  may 
differ."  Rev.  Laws,  c.  135,  i  16,  is  in  part 
as  follows:  "The  surviving  husband,  except 
as  provided  in  section  thirty-six  of  chapter 
one  hundred  fifty-three,  or  the  widow  of  a 
deceased  person,  at  any  time  within  one 
year  after  the  probate  of  the  will  of  such  de- 
ceased, may  file  in  the  registry  of  probate  a 
writing  signed  by  bim  or  by  ber,  waiving 
any  provisions  that  may  have  been  made  in 
it  for  bim  or  for  her,  or  claiming  such  por- 
tion of  tbe  estate  of  the  deceased  as  be  or 
she  would  have  taken  if  the  deceased  had 
died  Intestate;  and  be  or  she  shall  thereupon 
take  such  portion  of  the  property  of  the  de- 
ceased, real  and  personal,  that  he  or  she 
would  have  taken  if  the  deceased  had  died 
intestate,"  etc.  Then  follow  certain  excep- 
tions, which  are  not  now  material. 
We  meet  at  the  outset  tbe  question  wheth- 


er such  a  waiver,  to  take  effect,  must  be  ab- 
solute, or  whether  It  may  be  contingent  up- 
on the  decision  that  may  afterwards  be  made 
of  a  doubtful  question  of  law.  We  deem  it 
pretty  plain  that  a  person  contemplating 
such  a  waiver  must  determine  .for  himself, 
in  view  of  the  facts  as  they  are  and  the  law 
as  it  is,  whether  he  will  waive  tbe  provisions 
of  the  will  or  not,  and  make  a  statement  in 
writing  accordingly;  otherwise  great  uncer- 
tainty might  be  Introduced  into  the  settle- 
ment of  estates  of  deceased  persons.  Par- 
ties Interested  as  heirs  or  devisees  or  lega- 
tees would  be  troubled  with  doubts  created 
by  the  surviving  husband  or  widow  In  re- 
gard to  their  legal  rights  in  reference  to  a 
condition  whose  existence  was  due  to  the  fil- 
ing of  tbe  writing.  Embarrassments  would 
arise,  as  in  tbe  present  case,  such  that  exec- 
utors or  trustees  would  not  know  how  to  per- 
form their  official  duties  without  a  decision 
and  instructions  from  the  court.  It  might 
happen  that,  if  executors  or  trustees  did  not 
find  it  necessary  to  bring  a  salt  to  determine 
the  legal  questions  raised  by  the  filing  of  the 
paper,  other  persons  Interested  In  the  estate 
might  be  left  for  years  without  knowledge 
whether  the  writing  filed  was  or  was  not  a 
waiver  of  the  provisions  of  the  will,  for  there 
might  be  cases  where  the  questions  raised 
would  concern  the  interests  in  remainder  of 
those  who  would  not,  for  a  long  time,  be  in 
a  position  to  bring  a  suit  to  determine  their 
rights.  Tbe  surviving  husband  or  widow  is 
in  as  good  a  position  to  know  the  legal  effect 
of  a  waiver  as  any  one.  If  the  law  is  plain 
in  regard  to  the  questions  Talsed  by  a  waiver, 
he  ought  to  determine  whether  to  file  an 
effectual  waiver.  If  the  law  is  doubtful,  he 
ought  to  resolve  the  doubt  as  well  as  pos- 
sible for  himself,  and  not  to  create  a  condi- 
tion which  gives  rise  to  uncertainty,  and 
then  decline  to  act  definitely  until  a  suit  has 
been  brought  by  others,  and  the  doubt  dis- 
pelled by  a  decision  of  the  court.  The  stat- 
ute permits  the  filing  of  a  waiver  at  any 
time  within  a  year  after  the  probate  of  the 
will.  It  contemplates  a  writing  whose  mean- 
ing is  clear,  and  whose  effect  is  to  waive  tbe 
provisions  of  the  will.  It  assumes  that  the 
executors  will  then  know  whether  the  estate 
is  to  be  settled  according  to  the  provisions 
of  the  will  or  according  to  the  law  applicable 
when  a  waiver  has  been  filed.  Upon  the 
contention  of  the  widow  In  this  case,  a  writ- 
ing may  be  filed  which  will  suspend  the  set- 
tlement of  the  estate,  and  leave  everybody 
uncertain  for  a  long  time  whether  there  is  or 
is  not  a  waiver.  The  writing  filed  In  the 
present  case  does  not  purport  to  be  an  abso- 
lute waiver.  It  is  a  claim  of  a  right  to  file 
a  writing  which  shall  leave  undetermined 
the  question  whether  the  widow  will  waive 
the  provisions  of  the  will  until  it  shall  be 
decided  what  the  law  applicable  to  this  will 
would  be  If  an  absolute  waiver  were  filed. 
The  filing  of  this  writing  was  therefore  of  no 
effect. 
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As  there  was  no  waiver  of  the  provisions 
of  the  will,  we  understand  that  there  are  no 
further  questions  upon  which  the  plaintiffs 
need  the  instructions  of  the  court. 

Decree  accordingly. 


(185   Mass.  SO) 

KBEFH  v.  NORFOLK  SUBURBAN  ST.  RY. 
CO.  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  27,  1904.) 

PERSONAL    INJURY— RELEASE  —  FRAUD  —  EVI- 
DENCE—OBJECTION   NOT    MADE 
BELOW— DAMAGES. 

1.  Plaintiff,  after  testifying,  in  regard  to  a  re- 
lease signed  by  her,  that  defendant's  agent  gave 
her  an  order  on  a  physician,  and  then  handed 
her  the  paper  to  sign,  saying  to  her,  "Sign  that 
slip  of  paper,  so  that  I  can  show  it  to  the  com- 
pany, so  they  can  see  I  have  sent  yon  to  a  doc- 
tor,'' and  that  she  signed  it  without  seeing 
anything  on  it,  and  without  knowing  that  she 
was  making  a  settlement,  may  testify  that  just 
after  she  signed  the  paper  the  agent  told  her  to 
come  to  him  after  she  was  well,  and  he  would 
settle  all  her  claims;  this  having  a  bearing,  at 
leastjon  her  claim  of  fraud. 

2.  The  objection  that  witness'  answer  was  not 
responsive  may  not  be  made  for  the  first  time 
on  appeal. 

3.  Evidence,  in  an  action  for  personal  injury 
to  a  woman  40  years  old,  held  sufficient,  as  to 
the  likelihood  of  her  climacteric  occurring  be- 
fore she  should  fully  recover,  to  take  to  the 
jury  the  question  of  its  being  an  element  of 
damages. 

Exceptions  from  Superior  Court,  Suffolk 
County;   Robert  O.  Harris,  Judge. 

Action  by  Nellie  Keefe  against  the  Norfolk 
Suburban  Street  Railway  Company  and  an- 
other for  personal  injuries.  Verdict  for 
plaintiff,  and  defendant  excepted.  Excep- 
tions overruled. 

Defendant  introduced  a  paper  purporting 
to  be  a  release  to  the  Norfolk  Suburban 
Street  Railway  Company  (which  was  absorb- 
ed by  the  West  Roxbury  &  Roslindale  Street 
Railway  Company,  the  defendant  in  this 
case)  of  all  claims  and  demands  against  the 
Norfolk  Suburban  Street  Railway  Company 
by  reason  of  the  accident  for  which  the  plain- 
tiff sued.  The  plaintiff  acknowledged  that 
the  signature  upon  the  paper  was  hers,  but 
stated  that  the  paper  was  blank  when  she 
signed  it,  and  that  there  was  no  writing  or 
printing  upon  it.  She  testified  that  she  rode 
on  another  car  to  the  mill  where  she  worked, 
where  she  remained  all  day;  that  on  the  aft- 
ernoon of  the  accident  an  agent  of  the  rail- 
road called  for  her  at  the  mill;  that  she  learn- 
ed after  meeting  him  that  he  was  giving  mon- 
ey to  other  girls  who  had  been  on  the  car  and 
claimed  injury,  but  that  she  did  not  know 
whether  she  learned  it  before  meeting  him 
or  not;  that  she  was  sent  down  into  the  of- 
fice of  the  mill,  where  she  talked  with  him 
and  told  him  she  was  injured.  She  testified 
that  he  then  suggested  her  having  a  doctor, 
and  she  told  him  she  had  a  family  physician, 
to  wit,  Dr.  Hodgdon;  that  thereupon  he  gave 
her  an  order  upon  Dr.  Hodgdon  for  medical 


treatment,  a  copy  of  which  order  is  annexed 
to  this  bill  of  exceptions,  marked  "B";  that 
thereupon  he  handed  her  a  paper  upon  which 
she  saw  neither  printing  nor  a  seal,  and  ask- 
ed her  to  sign  it;  that  he  did  not  read  the 
paper  to  her;  that  when  she  signed  the  pa- 
per and  received  the  order  on  the  doctor 
she  did  not  know  that  she  was  making  a 
settlement  of  the  case;  that  he  said  to  her, 
after  giving  her  the  order  on  the  doctor,  and 
presenting  the  paper  to  her,  "Sign  that  slip 
of  paper,  so  that  I  can  show  it  to  the  com- 
pany, so  they  can  see  I  have  sent  you.  to  a 
doctor;"  that  thereupon  she  signed  the  pa- 
per. Plaintiff  further  testified:  "After  I 
signed  the  note  he  told  me  when  I  was  all 
better  to  come  down  to  Qulncy,  and  he  gave 
me  his  name  and  address,  but  I  have  forgot- 
ten It.  He  said  he  would  settle  all  my  claims. 
I  have  never  been  able  to  get  that  far,  and 
I  have  never  seen  him  since.  He  knew  where 
I  lived,  but  he  never  came  to  me." 

James  E.  Cotter  and  Thomas  F.  McAnar- 
ney,  for  plaintiff.  Henry  F.  Hurlburt  and 
Damon  E.  Hall,  for  defendant. 

HAMMOND,  J.  1.  We  think  no  error  of 
law  appears  in  the  admission  of  the  state- 
ments made  to  the  plaintiff  by  McAloon  in 
the  same  conversation  In  which  she  alleges 
she  was  fraudulently  Induced  to  sign  the  re- 
lease, although  they  were  made  after  she 
had  signed  it  While  It  may  be  true  that  they' 
could  not  have  formed  any  part  of  the  state- 
ments which  induced  her  to  sign,  yet  they 
were  a  part  of  the  conversation  during  which 
the  paper  was  signed,  and  had  a  bearing,  at 
least,  upon  her  good  faith  in  pressing  the 
claim  of  fraud,  and  to  meet  the  argument 
likely  to  be  made  by  the  defendant  that  this 
claim  was  an  afterthought  on  her  part  It 
is  argued  by  the  defendant  that  this  part  of 
the  plaintiff's  testimony  was  not  responsive 
to  the  question  put  to  her.  It  was  certainly 
responsive  to  the  question  as  originally  put 
and  the  colloquy  between  the  two  counsel 
does  not  show  that  her  counsel  ever  with- 
drew that  question;  but  however  that  may 
be,  the  point  that  the  answer  was  not  respon- 
sive- to  the  question  was  not  then  taken  by 
the  defendant  and  it  is  manifest  that  the 
court  understood,  and  properly,  that  the  ob- 
jection of  the  defendant  was  based  solely 
upon  the  ground  that  the  testimony  was  not 
admissible.  The  objection  that  it  was  not  re- 
sponsive cannot  now  be  of  avail  to  the  de- 
fendant. 

2.  At  the  time  of  the  trial  the  plaintiff  was 
39  years  and  11  months  old,  and  her  con- 
tention was  that  '*  she  should  reach  her 
climacteric  before  she  had  fully  recovered,  her 
suffering  might  be  prolonged  as  one  of  the 
results  of  the  accident  The  defendant  con- 
tended that  upon  the  evidence  the  possibility 
that  the  plaintiff  would  reach  her, climacteric 
before  her  full  recovery  from  the  accident 
was  so  remote  that  it  should  not  be  conskl- 


Digitized  by 


Google 


Mass.) 


CLARK  v.  LEE, 


47 


ered  by  the  Jury  as  an  element  of  damage, 
and  at  the  close  of  the  evidence  asked  the 
court  so  to  rule.  The  court  declined  to  rule 
as  requested,  and  submitted  this  question  to 
the  jury,  with  Instructions  to  -which  we  do  not. 
understand  the  defendant  to  object,  except 
so  far  as  Inconsistent  with  the  ruling  request- 
ed. While  the  evidence  tended  to  show  that 
the  average  age  of  married  women  at  the 
time  of  the  climacteric  Is  about  45  or  46 
years,  and  of  unmarried  women  a  year  or 
two  earlier,  yet  It  tended  also  to  show  that 
sometimes  it  occurred  when  the  woman  was 
only  30  years  of  age,  and  sometimes  not  until 
after  she  was  55;  and  the  physician  who  at- 
tended the  plaintiff  testified  that  she  was  at 
the  age  when  the  change  of  life  might  come, 
and  "If  that  should  come  at  the  age  of  40,  as 
It  often  does  with  unmarried  women,  it  might 
prolong  her  nervous  condition  and  keep  her 
from  rapidly  recovering  her  health."  An  ex- 
pert physician  called  by  the  plaintiff  testified 
that  she  was  getting  better  now,  and  that  it 
was  "only  a  question  of  time  when  she  will 
get  well,  provided  the  climacteric  does  not 
come  on  very  soon";  that  this  period  In  the 
case  of  an  unmarried  woman  "Is  liable  to 
come  at  40  years  of  age."  Another  expert 
called  by  the  plaintiff  testified  that,  "If  the 
change  of  life  should  develop  within  the 
course  of  the  next  two  years,  I  think  that 
that  would  have  a  tendency  to  delay  the  re- 
covery very  much."  It  is  true  that  there  was 
much  testimony  to  show  that,  after  all,  the 
chances  seemed  to  be  against  the  occurrence 
of  the  climacteric  until  after  full  recovery; 
still,  In  view  of  all  the  evidence,  it  cannot  be 
said  as  matter  of  law  that  the  likelihood  that 
the  climacteric  would  not  occur  until  after 
full  recovery  from  the  effects  of  the  accident 
was  so  remote  as  to  call  for  the  Instruction 
requested  by  the  defendant.  The  whole  ques- 
tion was  one  of  fact  for  the  Jury.  The  re- 
maining exceptions,  having  been  waived,  are 
not  considered. 
Exceptions  overruled. 


(185  Mass.  223) 

CLARK  v.  LEE. 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.    Feb.  27,  1904.) 

DEEDS— RESTRICTIVE    COVENANTS— CON- 
STRUCTION. 

1.  A  deed  to  plaintiff's  grantor,  whereby  it 
was  provided  that  no  dwelling  or  other  house  or 
building,  or  any  part  thereof  or  projection  there- 
from, should  be  built  on  defendant's  remaining 
land,  within  a  certain  distance  of  the  premises 
conveyed,  and  that  not  more  than  one  house, 
and  no  house  except  a  single,  detached  dwelling 
house,  should  be  erected  thereon,  restricted  de- 
fendant only  in  reference  to  the  house  to  be 

II.  See  Covenants,  vol.  14,  Cent.  Dig.  |  60;  Deeds, 
.  16,  Cent.  Dig.  {642. 


built  on  the  land,  and  did  not  'prevent  the 
building  of  a  wall  by  him,  even  though  it  should 
extend  from  the  house  into  the  restricted  space. 

Oase  reserved  from  Supreme  Judicial 
Court,  Norfolk  County;  Jas.  M.  Morton, 
Judge. 

Bill  for  Injunction  by  one  Clark  against 
one  Lee.  Case  reserved  from  the  Supreme 
Judicial  Court.    Bill  dismissed. 

Roger  E.  Sturgis,  for  plaintiff.  William 
H.  White,  for  defendant 

LATHROP,  J.  In  the  defendant's  deed  to 
the  plaintiff's  grantor,  it  was  provided  that 
on  the  defendant's  remaining  land,  lying 
southerly  of  the  land  conveyed,  no  dwelling 
or  other  house  or  building,  or  any  part  there- 
of or  projection  therefrom,  should  be  built 
thereon  within  65  feet  of  the  easterly  line  of 
Walnut  street,  or  within  15  feet  of  the  south- 
erly line  of  the  premises  conveyed,  and  that 
not  more  than  one  house,  and  no  house  ex- 
cept a  single,  detached  dwelling  house, 
should  be  erected  thereon.  We  regret  that 
we  have  not  been  furnished  with  a  copy  of 
the  deed,  which  should  have  been  annexed 
to  the  bill,  so  that  the  exact  language  could 
be  given;  but  we  have  stated  the  substance 
of  the  language  used,  as  we  gather  it  from 
the  bill  and  answer.  It  is  admitted  that  the 
defendant  has  built  his  house  in  conformity 
with  the  language  of  the  deed,  and  the  only 
complaint  is  that  he  has  erected  certain  walls 
on  his  land,  which  It  is  said  are  in  conflict 
with  his  covenant  not  to  build,  or  are  con- 
trary to  the  restriction  imposed  by  him  on 
his  remaining  land. 

We  are  of  opinion  that  the  covenant  or 
restriction  applies  only  to  the  house  to  be 
built  upon  the  land,  and  not  to  a  wall,  even 
If  the  wall  extends  from  the  house  into  the 
restricted  space.  Such  a  wall  as  was  here 
built,  extending  from  the  house,  cannot  be 
deemed  to  be  "any  part  of  or  projection" 
from  the  house.  These  words  evidently  re- 
fer to  bay  windows  or  porches,  or  things  of 
that  nature.  That  a  wall  cannot  be  held  to 
come  within  the  term  "building"  is,  In  our 
opinion,  conclusively  settled  by  the  cases  in 
this  commonwealth.  Thus  in  Truesdell  v. 
Gay,  13  Gray,  311,  it  was  said  by  Mr.  Justice 
Bigelow:  "The  word  'building'  cannot  be 
held  to  include  every  species  of  erection  on 
land,  such  as  fences,  gates,  or  other  like 
structure.  Taken  in  its  broadest  sense,  It 
can  mean  only  an  erection  intended  for  use 
and  occupation  as  a  habitation,  or  for  some 
purpose  of  trade,  manufacture,  ornament,  or 
use,  constituting  a  fabric  or  edifice,  such  as 
a  house,  a  store,  a  church,  a  shed."  See, 
also,  Nowell  v.  Boston  Academy  of  Notre 
Dame,  130  Mass.  209,  which  seems  to  us  con- 
clusive of  this  case. 

Rill  dismissed. 
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In  le  MAYOR,  ETC.,  OF  CITY  OF 
TAUNTON. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Feb.  26,  1804.) 

RAILROADS- GRAPE  CROSSINGS— ABOLITION- 
DIFFERENT  STREETS-ALTERATION  OF  TRAV- 
EL-EXPENSE—APPORTIONMENT. 

1.  St  1901,  p.  145,  c.  205,  authorized  the  E. 
T.  Street ,  Railway  Company  to  intervene  in 
certain  proceedings  for  the  abolition  of  a  grade 
crossing  on  M.  avenue,  in  the  city  of  T.,  and 
provided  that  the  proceedings  under  the  peti- 
tions relative  to  the  crossings  on  such  avenue 
and  R-  street  should  be  independent  of  the  pro- 
ceedings as  to  all  others,  and  that  if  the  aboli- 
tion of  the  crossings  waB  necessary  the  com- 
missioners might  require  the  railway  company 
to  pay  such  part  of  the  total  cost  of  the  aboli- 
tion of  the  crossing  on  M.  avenue  as  they  should 
find  to  be  just  and  equitable.  The  commission- 
ers directed  that  the  grade  crossings  be  abol- 
ished, and  the  abolition  of  the  one  on  R.  street 
was  effected  by  discontinuing  that  part  of  the 
street  which  crossed  the  railroad  and  construct- 
ing a  new  street  connecting  with  M.  avenue,  so 
that  the  travel  might  cross  the  railroad  on  the 
bridge  constructed  at  such  avenue.  Held,  that 
the  railroad  commissioners  were  entitled  to 
treat  the  changing  of  R.  street  as  a  part  of 
the  changes  on  M.  avenue,  In  determining  the 
measure  of  the  expense  to  be  borne  by  the  rail- 
way company. 

Appeal  from  Superior  Court,  Bristol  Coun- 
ty. 

Proceeding  by  the  mayor  and  aldermen  of 
the  city  of  Taunton  for  the  abolition  of  cer- 
tain grade  crossiugs.  From  an  auditor's  or- 
der assessing  the  cost  of  the  abolition  of  a 
crossing  of  another  street  as  a  part  of  the  as- 
sessment of  the  cost  of  the  abolition  of  a 
crossing  on  a  street  known  as  "Middleboro 
Avenue,"  which  was  affirmed  on  exceptions 
by  the  superior  court,  the  East  Taunton 
Street  Railway  Company  appeals.    Affirmed. 

F.  A.  Farnbam,  for  Old  Colony  R.  Co.  and 
New  York,  N.  H.  &  H.  R.  Co.  Arthur  M. 
Alger,  for  East  Taunton  St  Ry.  Co. 

KNOWLTON,  C.  J.  Petitions  were  pend- 
ing In  the  superior  court  for  the  abolition  of 
a  large  number  of  grade  crossings  In  the  city 
of  Taunton,  and,  among  them,  those  on  Mid- 
dleboro avenue  and  Richmond  street  The 
East  Taunton  Street  Railway  had  a  location 
on  Middleboro  avenue,  and  by  St  1001,  p. 
145,  c.  205,  it  was  authorized  to  intervene  in 
the  proceedings  in  court,  and  thereupon  to 
construct  and  maintain  for  a  time  its  rail- 
way across  the  track  of  the  Old  Colony  Rail- 
road Company  at  Chace's  Crossing,  at  the 
same  level  therewith,  subject  to  restrictions 
and  regulations  to  be  prescribed  by  the  rail- 
road commissioners.  It  was  also  provided 
that  the  proceedings  under  the  petitions  rela- 
tive to  the  crossings  on  Middleboro  avenue 
and  Richmond  street  should  be  had  inde- 
pendently of  the  proceedings  as  to  the  others, 
and  that  If  the  commissioners  should  decide 
that  the  abolition  of  this  crossing  was  nec- 
essary, the  street  railway  company  should 


pay  such  part  of  the  total  actual  cost  of  the 
abolition  of  the  gra.de  crossing  on  Middleboro 
avenue  as  they  should  find  to  be  just  and 
equitable,  and  should  prescribe  In  their  re- 
port. The  commissioners  ordered  the  aboli- 
tion of  these  crossings,  and  prescribed  in  de- 
tail how  the  change  on  Middleboro  avenue 
should  be  made.  They  determined  that  it 
was  Just  and  equitable  that  the  railroad  com- 
pany should  pay  25  per  cent  of  this  cost, 
and  so  prescribed  in  their  report  The  grade 
crossing  on  Richmond  street  was  abolished 
by  discontinuing  that  part  of  the  street 
which  crossed  the  railroad,  and  constructing 
a  new  way  as  a  substitute  for  the  other, 
which  came  into  Middleboro  avenue  at  a 
point  that  made  it  convenient  to  cross  the 
railroad  on  the  bridge  constructed  over  the 
railroad  on  Middleboro  avenue.  The  auditor 
appointed  under  the  statute  made  his  report, 
and  the  Blast  Taunton  Street  Railway  Com- 
pany filed  exceptions  thereto,  which  were 
overruled  by  the  superior  court  The  case 
is  before  us  upon  the  appeal  of  the  railway 
company  from  the  decree  overruling  the  ex- 
ceptions and  confirming  the  report. 

The  exceptions  are,  in  substance,'  to  the 
auditor's  including,  as  a  part  of  the  cost  of 
the  abolition  of  the  grade  crossings  on  Mid- 
dleboro avenue,  the  entire  cost  of  the  bridge 
and  masonry  for  the  overhead  crossing,  and 
of  the  grading  for  the  approaches,  the  land 
damages,  and  other  incidental  expenses  of  ef- 
fecting the  change  on  that  avenue.  The  con- 
tention of  the  railway  company  Is  that,  in- 
asmuch as  no  bridge  was  needed  on  Rich- 
mond street,  because  Richmond  street  was 
changed  so  as  to  enter  Middleboro  avenue  at 
a  point  which  brought  the  travel  upon  it 
across  the  railroad  over  the  Middleboro  Ave- 
nue Bridge,  only  half  of  the  cost  of  this 
bridge  should  be  treated  as  chargeable  upon 
Middleboro  avenue,  and  that  the  other  half 
should  be  charged  upon  Richmond  street. 
This  subject  is  covered  by  the  statute  and 
the  action  of  the  commissioners.  They  were 
authorized  to  prescribe  the  manner  of  mak- 
ing the  changes,  and  to  apportion  the  cost 
All  the  expenses  Included  by  the  auditor 
were  incurred  in  making  the  changes  on  Mid- 
dleboro avenue  which  the  commissioners  pre- 
scribed in  detail.  In  apportioning  the  cost 
between  the  street  railway  company  and  the 
others,  they  treated  all  these  changes  as  be- 
longing to  Middleboro  avenue,  as  they  had  a 
right  to  do,  and  they  made  their  order  as  to 
the  percentages  to  be  paid  on  this  basis.  The 
auditor  has  followed  exactly  their  order, 
made  under  the  authority  of  the  statute. 
The  street  railway  company  has  no  reason 
to  complain  because  the  expenses  of  the 
change  on  Richmond  street  were  small. 
This  resulted  from  the  fact  that  proper  chan- 
ges on  Middleboro  avenue  made  it  unneces- 
sary to  construct  a  bridge  on  Richmond 
street 

Decree  affirmed. 
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HOUGHTON  et  al.  t.  FXJBBT7SH. 

(Supreme  Judicial  Court  of  Massachusetts, 
Suffolk.    Feb.  27, 1904.) 

CONTRACT    TO     PURCHASE     BOOKS— BREACH-— 
MEASURE   OF   DAMAGE— EXCEP- 
TION-WAIVER. 

1.  A  failure  to  argue  an  exception  to  the  al- 
lowance of  an  amendment  to  a  declaration  is  a 
waiver  thereof. 

2.  The  measure  of  damage  in  an  action  for 
breach  of  contract  in  refusing  to  take  books 
which  the  defendant  had  ordered  of  publishers 
is  the  difference  between  the  market  value  at 
the  time  and  place  of  delivery  and  the  contract 
price. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Edgar  J.  Sherman,  Judge. 

Action  by  Albert  E.  Houghton  and  others 
against  Caroline  C.  Furbusb.  Judgment  for 
plaintiffs,  and  defendant  brings  exceptions. 
Exceptions  overruled. 

Samuel  W.  F.orrest,  for  plaintiffs.  Dana 
Makuie,  for  defendant 

HAMMOND,  J.  The  original  declaration 
contained  three  counts— the  first  being  on  an 
account  annexed,  apparently  as  for  goods 
sold  and  delivered;  the  second  being  for  bal- 
ance due  the  plaintiffs  on  an  accounting  to- 
gether; and  the  third  being  for  interest  The 
answer  contained  a  general  denial,  and  set 
up  fraud  on  the  part  of  the  plaintiffs.  Upon 
these  pleadings  the  case  went  to  trial.  At 
the  close  of  the  evidence  the  defendant  ask- 
ed the  court  to  rule,  in  substance,  that  upon 
the  whole  evidence  the  plaintiffs  could  not 
recover,  and  that  "the  action  should  have 
been  for  damages  for  the  breach  of  a  special 
contract"  The  defendant  also  requested  cer- 
tain rulings  as  to  the  rule  of  damages  and  as 
to  fraud.  In  this  state  of  things  the  case  was 
argued  and  submitted  to  the  judge  sitting 
■without  a  Jury.  Subsequently,  without  an- 
nouncing any  final  decision,  the  Judge  notified 
the  counsel  for  the  plaintiffs  that  in  his  opin- 
ion, It  was  doubtful  if  the  action  could  be 
maintained  upon  the  declaration.  The  coun- 
sel for  titie  plaintiffs  then  moved  for  leave  to 
amend  his  declaration  by  adding  thereto  a 
count  for  breach  of  contract  In  refusing  to 
take  the  books  which  the  defendant  had  or- 
dered. After  a  bearing  this  motion  was 
granted,  and  the  defendant  excepted.  The 
court  "found  for  the  plaintiffs  on  .the  amend- 
ed declaration  in  the  sum  of  five  hundred  and 
sixty-one  dollars  as  damages  for  the  breach 
of  the  contract."  The  defendant  excepted  to 
the  rulings  of  the  court  and  to  the  refusal  to 
give  the  rulings  requested. 

The  exception  to  the  allowance  of  the 
amendment  is  not  argued,  and  therefore,  in 
view  of  its  nature,  we  consider  it  waived. 

The  record  discloses  no  evidence  to  estab- 
lish the  defense  of  fraud.  The  contract,  when 
made,  was  binding  upon  the  defendant  and 
It  does  not  appear  that  by  rescission  or  oth- 
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erwlse  she  has  been  released  from  it  She 
must  be  held,  therefore,  and  the  only  remain- 
ing questions  relate  to  the  assessment  of 
damages.  Upon  this  question  the  defendant 
requested  the  court  to  rule  (1)  that  the  plain- 
tiffs could  recover  only  nominal  damages; 
(2)  that  they  could  recover  "only  the  actual 
expense  made  before  the  order  was  counter- 
manded"; and,  further  (3)  that  "the  measure 
of  damage's  is  the  difference  between  the 
market  value  at  the  time  and  place  of  de- 
livery and  the  contract  price,  and,  no  evi- 
dence having  been  introduced  of  that  dif- 
ference, the  court  can  award  nominal  dam- 
ages only."  A  short  but  decisive  answer  to 
the  first  two  requests  is  that  they  each  ex- 
clude from  the  amount  of  damages  the  item 
of  profit  which  the  plaintiffs  would  have 
made  from  the  contract  They  were  there- 
fore properly  refused.  The  last  ruling  re- 
quested was  given  so  far  as  it  stated  the 
rule  of  damage.  So  far,  therefore,  as  re- 
spected the  rule  of  damage,  the  defendant 
has  no  ground  for  complaint  as  to  the  manner 
in  which  the  court  dealt  with  her  requests. 
The  counsel  for  the  defendant  has  addressed 
an  argument  to  us  in  support  of  the  proposi- 
tion that  upon  the  receipt  of  the  counter- 
manding order  from  the  defendant  it  was  the 
duty  of  the  plaintiffs  to  stop  at  once,  and 
make  the  damage  to  the  defendant  as  light  as 
possible;  but  we  have  not  found  it  necessary 
to  consider  how  far  the  principle  that  a  par- 
ty to  an  executory  contract,  by  a  notice  to 
the  other  party  of  his  intention  not  to  comply 
with  its  terms,  can  reduce  his  liability  for 
damages,  is  applicable  to  this  case,  because 
we  do  not  think  that  that  question  is  fairly 
raised  on  this  record.  While  the  evidence 
as  to  the  market  value  at  the  time  and  place 
of  delivery  was  slight  still  we  cannot  say 
as  matter  of  law  that  It  did  not  justify  the 
finding  made  by  the  court 
Exceptions  overruled. 

(185  Mass.  156) 
DANA  v.  DANA  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    Feb.  27,  1904.1 

WILLS-CONSTRUCTION— INTENT  OF  TESTATOR 
—ESTATES  DEVISED— LIFE  ESTATES— POWER 
OF  ABSOLUTE  DISPOSITION— INTEREST  OF 
REMAINDERMEN. 

1.  Whether  the  devisees  under  a  will  took 
only  a  life  interest  with  a  limited  power  of  dis- 
posal, or  one  with  full  power  both  to  use  the 
income  and  expend  the  principal,  is  to  be  deter- 
mined from  the  intention  of  the  testator,  ascer- 
tained from  the  provisions  of  the  whole  in- 
strument. 

2.  A  will  devised  all  the  residue  of  testator's 
estate  to  his  wife,  to  hold  and  enjoy  the  same 
during  her  life.  She  was  empowered  to  change 
the  body  of  the  estate  into  any  form  of  invest- 
ment, and  to  sell  and  dispose  of  any  or  all  of  it 
at  her  discretion,  and  as  she  thought  necessary 
for  her  comfort  and  happiness,  without  account- 
ability to  any  one;  It  further  referred  to  "my 
wife's  life  estate  as  stated  above,"  and  then  de- 
clared that  the  "reversion  and  residue  of  my 
said  estate,  if  any,"  at  her  decease,  was  de- 
vised and  bequeathed  absolutely  to  certain  of 
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testator's  relatives.  Held,  that  the  wife  took, 
with  her  life  interest,  as  ample  a  power  to  dis- 
pose of  the  estate  as  would  be  possessed  by  an 
owner  in  fee,  and  was  not  restricted  in  her  dis- 
position thereof  to'  the  use  of  only  so  much  "of 
the  principal  as  might  be  necessary  for  her  sup- 
port but  could,  if  she  saw  fit,  devote  any  part 
of  the  estate  left  to  her  to  aid  either  charitable 
or  philanthropic  objects. 

3.  The  fact  that  a  wife  has  a  private  for- 
tune amply  sufficient  for  her  support  does  not 
affect  the  legal  force  of  testator's  language,  or 
cut  down  his  clearly  expressed  intention  in  giv- 
ing her  an  absolute  power  of  disposition  of 
property  devised  to  her  for  life. 

4.  In  construing  a  will,  the  language  used  by 
the  testator,  the  extent  of  his  estate,  the  mode 
of  life  in  which  his  family  have  been  reared, 
and  the  means  provided  by  him  in  his  lifetime 
for  their  culture  and  happiness,  are  all  to  be 
considered. 

3.  Where  testator  devised  to  his  wife  a  life 
estate,  with  a  power  of  disposal  in  fee,  the 
devisees  and  legatees  to  whom  the  property  was1 
to  go  after  the  wife's  death  took  a  vested  re- 
mainder, dependent,  however,  on  the  contin- 
gency of  determination  by  the  wife's  exercise 
of  the  power  conferred. 

Case  reserved  from  Supreme  Judicial 
Court,  Middlesex  County;  Henry  K.  Braley, 
Judge. 

Bill  by  Richard  H.  Dana,  trustee,  against 
Richard  H.  Dana  and  others,  executors,  and 
others.  Case  reserved  for  the  full  court 
Decree  rendered. 

J.  Ralph  Wellman,  for  plaintiff.  Hollls 
R.  Bailey,  for  defendants  Lucia  W.  Long- 
fellow and  others.  Edmund  M.  Parker,  for 
defendants  Richard  H.  Dana  and  others. 

BRALEY,  J.  From  the  pleadings  In  this 
case,  the  question  presented  by  the  parties 
for  our  decision  is  whether,  under  the  sec- 
ond clause  of  the  will  of  James  Greenleaf, 
his  wife,  Mary  Longfellow  Greenleaf,  took 
only  a  life  Interest  In  the  residue  of  his  es- 
tate, with  a  limited  power  of  disposal  of  the 
principal,  or  a  life  Interest  therein,  with  full 
power,  not  only  to  use  the  Income,  but  also 
to  expend  the  principal,  either  in  whole  or  in 
part,  as  she  might  deem'  advisable  for  her 
own  personal  welfare  and  enjoyment.  And 
the  answer  Is  to  be  sought  for  and  found  In 
the  Intention  of  the  testator,  which  Is  to  be 
ascertained  from  the  provisions  of  the  whole 
Instrument 

At  the  date  of  the  execution  of  the  will  it 
had  been  settled  that  a  testator  might  make 
a  testamentary  disposition  of  his  property 
In  which  he  could  devise  and  give  a  life  es- 
tate with  power  to  sell  In  the  first  taker,  and 
a  remainder  over  in  any  residue  that  might 
be  left  on  the  death  of  the  life  tenant 
Harris  v.  Knapp,  21  Pick.  412;  Lynde  v.  Es- 
tabrook,  7  Allen,  68.  This  will  may  well 
rest  upon  the  law  of  these  decisions.  His 
principal  purpose  was  to  make,  in  the  first 
place,  ample  provision  for  his  wife,  of  whom 
he  speaks  in  language  of  affection,  and  then, 
in  clear  and  sweeping  words,  declares  that 
after  the  payment  of  his  debts  she  Is  to  take 
all  the  residue  of  his  estate,  not  only  to  have 
and  to  hold,  but  to  enjoy,  during  her  life. 


She  also,  at  her  pleasure,  might  change  the 
body  of  the  estate,  so  devised  to  her,  Into  any 
form  of  investment  that  she  deemed  bene- 
ficial, and  "sell  and  dispose  of  any,  or  all  of 
it  at  her  pleasure  and  discretion,"  as  she 
thought  necessary  "for  her  own  comfort  and 
happiness,  without  accountability  to  any  per- 
son whatsoever."  If  the  testator  had  stop- 
ped here,  the  language  used  would  have  been 
sufficient  to  pass  a  fee.  Gen.  St  1860,  c.  92, 
i  5;  Chase  v.  Chase,  132  Mass.  473.  But  he 
went  further,  and  in  the  last  clause  of  bis 
will  he  speaks  of  the  estate  created  in  his 
wife  by  the  second  clause  as  "my  beloved 
wife's  life  interest  therein  as  stated  above," 
and  then  declares  that  the  "reversion  and 
residue  of  my  said  estate,  if  any,"  at  her  de- 
cease, is  devised  and  bequeathed  absolutely, 
and  in  fee  simple,  to  certain  of  his  relatives, 
"who  are  specifically  named.  It  would  be 
difficult  to  employ  language  to  more  clearly 
and  concisely  express  the  .purpose  and  in- 
tention of  the  testator  than  the  words  used 
by  him.  He  gave  to  his  wife,  during  ber 
lifetime,  as  absolute  and  ample  a  power  to 
dispose  of  the  estate  devised  as  would  be 
possessed  by  an  owner  in  fee.  And  it  has 
been  decided  that  such  a  power  may  be  an 
Incident  of  a  life  estate,  and  legally  given 
to  a  life  tenant.  Johnson  v.  Battelle,  125 
Mass.  453;  Welsh  v.  Woodbury,  144  Mass. 
542-545,  11  N.  E.  762;  Sawin  v.  Cormier,  179 
Mass.  420,  CO  N.  E.  936. 

If  it  be  assumed,  from  the  uncertain  and 
indefinite  allegations  in  the  bill,  that  of  the 
residue  and  principal  of  the  estate  devised 
to  her,  a  small  part  of  which  it  is  conceded 
she  has  spent  in  her  lifetime,  an  insignificant 
portion,  when  compared  with  the  whole,  was 
used  by  her  for  charitable  purposes,  the 
claim  of  the  petitioner,  as  trustee  under  his 
will,  that  the  executors  of  ber  will  must 
make  good  such  deficit,  if  It  can  be  found, 
cannot  be  sustained.  Her  power  to  spend 
and  use  tbe  principal  was  unlimited.  She 
was  to  enjoy  it,  during  her  life,  at  her  pleas- 
ure and  discretion,  and  she  was  not  required 
to  render  to  any  person  an  account  of  her 
use  of  the  property.  That  she  had  a  private 
fortune  of  her  own,  amply  sufficient  for  her 
support,  does  not  change  the  legal  force  of 
the  language  employed  by  the  testator,  or 
cut  down  his  clearly  expressed  Intention,  by 
making  his  purpose  depend  In  any  degree  up- 
on the  fact'  that  she  possessed  a  separate  es- 
tate.   No  such  limitation  is  Imposed  by  him. 

Neither  was  It  his  design  to  restrict  her  to 
the  use  of  only  so  much  of  the  -principal  as 
might  be  necessary  for  her  comfortable 
physical  support  and  existence.  The  power 
of  disposal  given  to  ber  was  not  for  this  ob- 
ject alone,  though  undoubtedly  it  was  in  the 
mind  of  the  testator,  and  is  included  in  tbe 
language  used  by  him.  But,  in  addition,  she 
was  to  spend  and  enjoy  It  in  the  largest  man- 
ner for  ber  happiness,  and  nothing  appears 
in  tbe  record  to  raise  the  suggestion  that  in 
her  use  of  the  property,  Mrs.  Greenleaf  wish- 
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ed  to  deplete  the  estate  of  her  husband,  in  or- 
der to  preserve  or  Increase  her  own.  If, 
through  reasons  of  religion  or  of  benevo- 
lence, and  for  her  mental  satisfaction,  she 
chose  to  devote  any  part  of  the  estate  left  to 
her  in  aid  of  either  charitable  or  philan- 
thropic objects,  there  is  nothing  in  the  terms 
of  his  will  that  restricts  her  from  making 
such  use  of  the  principal.  If  the  testator  did 
not  care  to  confine  her  discretionary  powers, 
there  Is  no  duty  inenmbent  on  us  to  seek  for 
reasons  to  limit  their  exercise.  No  general 
rale  can  be  laid  down  that  will  be  equally 
applicable  to  all  cases,  as  what  will  be  suffi- 
cient in  one  case  to  render  the  object  of  a 
testator's  bounty  free  from  anxiety,  in  pro- 
viding means  of  support,  by  which  content- 
ment and  enjoyment  are  secured  and  confer- 
red, may,  under  other  conditions,  be  wholly 
inadequate.  The  language  used  by  the  tes- 
tator, the  extent  of  his  estate,  the  mode  of 
life  in  which  his  family  have  been  reared, 
and  the  means  provided  by  him  in  his  life- 
time for  their  culture  and  happiness,  are  all 
to  be  considered.  Lovett  v.  Farnham,  169 
Mass.  1,  47  N.  B.  246;  Stacker  v.  Foster,  178 
Mass.  691-599,  60  N.  E.  407. 

It  must  therefore  be  held  that  she  took  a 
life  estate  with  a  power  of  disposal  in  fee, 
while  the  devisees  and  legatees  took  a  vested 
remainder,  though  their  Interest  was  depend- 
ent on  the  contingency  that  the  exercise  by 
her  of  the  power  conferred  might  determine 
their  estate.  Blanchard  v.  Blanchard,  1  Al- 
len, 223;  Kent  v.  Morrison,  163  Mass.  137- 
139,  26  N.  B.  427,  10  I/.  R.  A.  756,  25  Am.  St 
Hep.  616;  Barnard  v.  Stone,  159  Mass.  224- 
.225,  34  N.  B.  272. 

Decree  accordingly. 


(185  Mas*.  ISQ 

STANFORD  v.  HYDE  PARE. 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.    Feb.  29,  1904.) 

TOWNS— DEFECTIVE  HIGHWAYS— INJURIES-AC- 
TION— EVIDENCE— QUESTIONS    FOR    JURY. 

1.  Plaintiff  alighted  from  a  street  car,  carry- 
ing in  her  arms  a  sleeping  child,  and  tripped 
over  a  stake  in  the  street  and  sustained  in- 
juries. The  stake  projected  about>  14  inches 
above  the  ground,  and  there  was  evidence  that 
it  had  been  In  the  street  for  about  six  months, 
and  it  was.  shown  that  a  large  number  of  pas- 
sengers alighted  from  the  car  where  plaintiff 
did.  Held,  that  the  questions  whether  plaintiff 
was  exercising  due  care,  whether  the  stake 
caused  the  injury,  whether,  in  view  of  the 
amouut  of  travel,  the  way  was  reasonably  safe, 
whether  the  defect  might  have  been  remedied 
by  reasonable  care,  and  whether  the  town  had, 
or  ought  to  have  had  by  the  exercise  of  rea- 
sonable care,  notice  of  the  defect,  were  questions 
for  the  jury. 

Exceptions  from  Superior  Court,  Norfolk 
County;   Bdgar  J.  Sherman,  Judge. 

Action  by  Catherine  B.  Stanford  against  the 
Inhabitants  of  Hyde  .Park.  Verdict  for  plain- 
tiff, and  defendants  bring  exceptions.  Excep- 
tions overruled. 


Plaintiff  In  this  action  alighted  from  a 
street  car  in  one  of  the  streets  of  defendant 
town,  and  a  few"  feet  from  the  track  tripped 
on  a  stake,  which  projected  about  14  Inches  ' 
above  the  ground  In  the  slyeet,  and  sustain- 
ed injuries.  It  appeared  that  a  great  number 
of  passengers  alighted  where  plaintiff  did,  • 
and  that  at  the  time  of  the  accident  she  was 
carrying  in  her  arms  a  sleeping  child.  There 
was  evidence  tending  to  show  that  the  stake 
had  been  put  In  by  engineers  laying  out  a 
sewer  system  about  six  months  before  the 
accident. 

Choate  &  Hall,  for  plaintiff.  James  B. 
Cotter,  for  defendants. 

HAMMOND,  J.  This  is  a  very  plain  case. 
There  was  but  little  conflict  in  the  evidence, 
and  It  Is  unnecessary  to  recite  it  In  detail, 
or  to  cite  authorities  to  show  that  the  ques- 
tions whether  the  plaintiff  was  in  the  exercise 
of  due  care;  whether  the  stake  was  the 
cause  of  the  injury;  whether,  In  view  of  the 
amount  and  character  of  public  travel  in 
that  vicinity,  the  way  was  reasonably  safe 
and  convenient,  or  by  reason  of  the  exist- 
ence of  the  stake  was  defective;  whether 
the  defect  might  have  been  remedied  by  rea- 
sonable care  and  diligence  on  the  part  of  the 
town;  and  whether  the  town  had,  or  by  the 
exercise  of  proper  care  and  diligence  on  its 
part  might  have  had,  notice  of  the  defect- 
are  questions,  not  of  law  for  the  court,  but  of 
fact  for  the  Jury.  The  first,  second,  and  sev- 
enth requests  were  therefore  properly  refus- 
ed. The  other  rulings  requested,  so  far  as 
material,  were,  in  substance,  given. 

Exceptions  overruled. 


(186  Mass.  MS) 

MEHLINGER  v.  HARRIMAN. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  27,  1904.) 

Exceptions  from  Superior  Court,  Suffolk 
County;  Win.  Schofield,  Judge. 

Action  by  Albert  Mehlinger  against  one 
Harriman.  Findings  were  for  plaintiff,  and 
defendant  brings  exceptions.-  Exceptions 
overruled. 

Albert  Mehlinger,  pro  se.  Wm.  B.  Orcutt, 
for  defendant 

HAMMOND,  J.  At  the  time  the  defendant 
delivered  the  note  to  Simeon  Marcus,  there 
was  an  oral  agreement  between  them  by 
which  Marcus  was  not  permitted  to  negoti- 
ate It  to  Kiley.  Although  apparently  Marcus 
attempted  to  violate  that  agreement  still  he 
did  not  succeed;  for  the  court  finds  that 
Smith  purchased  the  note  of  Marcus,  and 
thereafter  held  it  until  he  sold  it  to  the 
plaintiff.  It  is  not  shown,  therefore,  that  the 
note  was  fraudulently  put  into  circulation. 
The  court  further  finds  that  before  its  ma- 
turity, the  plaintiff  became  a  bona  fide  pur- 


Digitized  by 


Google 


52 


TO  NORTHEASTERN  REPORTER. 


(Mass. 


chaser,  giving  as  a  consideration  therefor 
his  own  note  to  Smith,  who  still  holds  It 
These  findings  are  warranted  by  the  evi- 
dence. The  plaintiff,  upon  the  facts  found 
by  the  court,  took  the  note  In  due  course  of 
business  (Rev.  Laws,  c.  73,  {  89),  and,  there 
being  no  fraud,  is  entitled  to  recover  its  full 
value.  """ 

Exceptions  overruled. 


(185  Mass.  ZU) 

Mclaughlin  et  ai.  t.  rice. 

(Supreme  Judicial  Court  of  Massachusetts.  Suf- 
folk.   Feb.  27.  1904.) 

DEEDS   TO   HUSBAND   AND   WIFE— ESTATE   BT 
ENTIRETIES— PAROL  EVIDENCE. 

1.  Where  a  deed  waB  made  to  two  persons 
jointly  without  disclosing  whether  they  were 
husband  and  wife,  parol  evidence  was  admis- 
sible to  show  such  fact. 

2.  Under  Gen.  St.  1860,  c.  89,  §5  13,  14,  pro- 
viding that  conveyances  made  to  two  or  more 
persons,  except  conveyances  to  husband  and 
wife,  should  create  a  tenancy  in  common,  a  deed 
to  husband  and  wife,  executed  while  such  stat- 
ute was  in  force,  created  an  estate  by  the  en- 
tireties, under  which  the  wife,  on  surviving  her 
husband,  became  the  sole  owner  of  the  land. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Albert  Mason,  Judge. 

Writ  of  entry  between  one  McLaughlin  and 
others  and  one  Rice.  From  a  judgment  In 
favor  of  the  tenants,  the  demandant  brings 
exceptions.    Overruled. 

i  Henry  J.  Dubois  and  George  A.  King,  for 
plaintiffs,    Harrison  M.  Davis,  for  defendant. 

1  LATHROP,  J.  1.  The  first  exception  in 
this  case  and  the  first  request  for  instructions 
raise  the  question  whether,  when  land  is  con- 
veyed by  deed  to  A.  and  B„  evidence  Is  ad- 
missible to  show  that  the  grantees  are  hus- 
band and  wife.  We  have  no  doubt  that  such 
evidence  is  admissible.  If  It  were  not,  then 
a  deed  from  a  husband  directly  to  his  wife, 
which  did  not  describe  her  as  such,  would  be 
a  valid  deed,  which  could  not  for  a  moment 
be  contended.  In  Morris  v.  McCarty,  158 
Mass.  11,  32  N.  E.  938,  a  deed  was  made  to 
A.  and  B.,  the  latter  being  described  as  the 
wife  of  A.  It  was  held  that  as  B.  was  not 
in  fact  the  wife  of  A.,  the  grantees  did  not 
take  an  estate  by  entireties. .  It  Is  the  fact 
and  not  the  description  or  want  of  descrip- 
tion, which  determines  the  question.  The 
first  exception  must  therefore  be  overruled, 
and  the  first  request  for  instructions  was 
properly  refused. 

2.  The  third  request  for  instructions  was 
also  properly  refused.  The  deed  being  to  a 
man  and  his  wife,  they  took  an  estate  by  en- 
tireties, and  not  as  tenants  In  common.  The 
deed  was  executed  in  1878,  and,  as  the  law 
then  stood,  the  rights  of  the  grantees,  they 
being  husband  and  wife,  were  the  same  as  at 
common  law.  Gen.  St  1860,  c.  89,  §§  13,  14, 
See,  also,  Pub.  St  1882,  c.  126,  88  5,  6.    It 
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was  not  until  St  1885,  p.  679,  C  237, 1 1,  that 

the  law  was  changed.  In  construing  all  con- 
veyances prior  to  that  statute.  It  has  been 
held  that  a  conveyance  to  a  husband  and 
wife  conveyed  an  estate  by  entireties.  Pray 
v.  Stebbina,  141  Mass.  219,  4  N.  E.  824,  55 
Am.  Hep.  462;  Donahue  v.  Hubbard,  154 
Mass.  537,  28  N.  E.  909,  14  L.  R.  A.  123,  26 
Am:  St  Rep.  271;  Morris  v.  McCarty,  158 
Mass.  11,  32  N.  E.  938;  Phelps  v.  Simons,  159 
Mass.  415,  34  N.  E.  657,  38  Am.  St  Rep.  430. 
The  ruling  of  the  court  below  that  as  the 
wife  survived  her  husband,  she  was  the  sole 
owner  of  the  granted  premises,  and  the  find- 
ing for  the  tenant  were  therefore  right 
Exceptions  overruled. 


(186  Han.  210) 
ALBERT  T.  BOSTON  ELEVATED  RT.  CO. 
(Supreme  Judicial  Court  of  Massachusetts.  Suf- 
folk.   Feb.  26,  1904.) 

STREET  RAILROADS— OPERATION— INJURY  TO 
NEWSBOY>-JUMFIN0  ON  MOVING  CAR— DUTY 
AND  LIABILITY  OP  COMPANY. 
1.  Plaintiff,  a  newsboy,  12  years  of  age,  jump- 
ed on  the  running  board  of  one  of  defendant's 
moving  street  cars  for  the  purpose  of  selling 
papers.-  He  testified  that  he  was  in  the  habit 
of  jumping  on  and  off  moving  cars,  and  it  ap- 
peared that  the  ear  in  question  was  going 
through  a  busy  part  of  the  city  at  about  the 
usual  speed,  which  the  evidence,  however,  did 
not  show  was  either  increased  or  diminished  be- 
fore he  was  hurt  According  \o  testimony  in 
the  case  he  became  frightened  at  a  motion  from 
the  conductor  on  the  rear  platform,  and  what 
he  understood  as  an  order  from  him  to  get  off, 
and  thereupon  jumped  off  and  was  injured.  His 
only  right  on  the  cars  at  any  time  to  sell  papers 
was  under  a  contract  which  gave  the  right  to 
enter  and  leave  by  the  rear  platform  when  not 
in  motion,  and-  not  otherwise.  Held,  that  he- 
was  a  trespasser,  to  whom  defendant  owed  no 
duty  except  to  refrain  from  willfully  or  reck- 
lessly and  wantonly  exposing  him  to  injury. 

Exceptions  from  Superior  Court  Suffolk 
County;  J.  B.  Richardson^  Judge. 

Action  by  one  Albert,  by  his  next  friend, 
against  the  Boston  Elevated  Railway  Com- 
pany, for  personal  injuries.  There  was  a 
judgment  for  defendant  and  plaintiff  brings 
exceptions.    Exceptions  overruled. 

Charles  W.  Bartlett,  Elbridge  R.  Anderson, 
and  Robert  Levi,  for  plaintiff.  P.  H.  Odoney 
and  L.  F.  Hyde,  for  defendant 

KNOWLTON,  O.  J.  The  plaintiff,  a  news- 
boy 12  years  of  age,  Jumped  upon  the  running 
board  of  an  ordinary  open  street  car  as  it 
was  passing  through  Congress  street  near 
State  street,  in  Boston,  for  the  purpose  of 
selling  his  papers.  He  testified  that  he  was 
in  the  habit -of  jumping  on  and  off  such  cars 
when  they  were  In  motion.  The  testimony 
showed  that  the  car  was  going  at  about  its 
usual  rate  of  speed,  which  we  suppose  was 
not  great  in  that  busy  part  of  the  city.  There 
was  no  evidence  that  the  speed  was  Increased 
or  diminished  after  he  attempted  to  get  on 
until  after  the  accident.  As  he  was  changing 
hands,  and  trying  to  get  out  a  paper  to  de- 
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Uver  to  a  man  who  sat  near  the  middle  of  the 
ear,  he  fell  off,  or  Intentionally  Jumped  off, 
and  was  Injured.  There  was  testimony  that 
the  conductor,  who  was  standing  on  the  rear 
platform,  made  a  motion  and  said  something 
which  the  plaintiff  did  not  understand,  but 
thought  was,  "Get  out  of  here!"  or  "Get  off!" 
and  that  the  plaintiff,  being  frightened, 
jumped  off.  He  was  on  the  running  board 
but  a  very  short  time.  To  use  his  expression, 
"It  all  happened  In  a  jiffy." 

The  plaintiff  was  a  trespasser.  His  only 
right  on  the  defendant's  cars  to  sell  newspa- 
pers at  any  time  was  under  a  contract  be- 
tween the  defendant  and  his  employer.  In 
which  It  was  stipulated  that  "newsboys  shall 
enter  and  leave  the  cars  by  the  rear  platform, 
and  while,  said  cars  are  not  In  motion,  and 
not  otherwise."  To  him,  as  a  trespasser,  the 
defendant  owed  no  duty  except  to  refrain 
from  willfully  or  recklessly  and  wantonly 
exposing  him  to  Injury.  Metcalfe  t.  Ounard 
Steamship  Company,  147  Mass.  66,  16  N.  B. 
701;  Heinleln  v.  Boston  &  Providence  Rail- 
road Company,  147  Mass.  136,  16  N.  B.  698, 
9  Am.  St  Rep.  676;  Reardon  v.  Thompson, 
149  Mass.  267,  21  N.  B.  868.  In  speaking  to 
the  plaintiff,  the  conductor  was  only  trying  to 
enforce  the  rule  which  the  plaintiff  was  vio- 
lating. He  was  not  near  the  plaintiff,  who 
was  in  the  middle  of  the  car.  He  had  no 
reason  to  expect  that  his  command  would 
cause  the  plaintiff  serious  Injury.  There  was 
no  evidence  that  he  acted  wantonly  or  reck- 
lessly in  telling  the  plaintiff  to  get  off.  The 
case  is  fully  covered  by  Mugford  v.  Boston 
ft  Maine  Railroad,  173  Mass.  10,  52  N.  B. 
1078,  and  by  Bjornquist  v.  Boston  ft  Albany 
Railroad  Company,  70  N.  B.  68.  See,  also, 
Leonard  v.  Boston  ft  Albany  Railroad  Com- 
pany, 170  Mass.  818,  49  N.  B.  621;  Plans  v. 
Boston  ft  Albany  Railroad  Company,  157 
Mass.  877,  82  N.  B.  858, 17  L.  R.  A.  835. 

Exceptions  overruled. 


(IK  Man.  86) 

J.  RBOBSTBR'8  SONS  CO.  r.  REED  at  aL 

ROLLER  t.  MOFFATT  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  27,  1904.) 

APPEAL-FINDINGS  OF  EQUITY  COURT—  CON- 
CLUSIVENESS—BILLS  AND  NOTES— BONA  FIDS 
PURCHASERS— BUHDEN  OF  PROOF. 

t.  The  finding  of  facts  of  the  trial  court,  sit- 
ting in  equity,  with  a  full  report  of  the  evi- 
dence before  it,  will  not  be  reversed  on  appeal 
unless  it  clearly  appears  to  be  erroneous. 

2.  Where  it  appears  that  notes  were  fraud- 
ulently put  into  circulation,  the  burden  is  on 
the  indorsees  thereof  to  show  that  they  gave 
a  valuable  consideration  for  the  same,  and  took 
them  without  knowledge  of  the  makers'  rights. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty- 
Bills  in  equity  by  J.  Regester's  Sons  Com- 
pany against  William  J.  Reed  and  others, 
arid  by  one  Koller  against  one  Moffatt  and 
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others.    From  decrees  for  plaintiffs,  defend- 
ants appeal.    Affirmed. 

Gaston,  Snow  ft  Saltonstall  and  H.  8. 
Macpherson,  for  J.  Regester's  Sons  Co.  Wal- 
ter A.  Buie  and  Clarence  F.  Eldredge,  tor 
Wm.  A.  Clark,  Jr.,  and  George  Warner.  L, 
B.  Clark,  for  Koller. 

LATHROP,  J.  Each  of  these  cases  cornea 
before  us  on  an  appeal  from  a  decree  of  a 
single  Justice  of  the  superior  court  sitting  In 
equity,  with  a  full  report  of  the  evidence 
taken  before  him  by  a  commissioner  appoint- 
ed under  a  rule  of  court  The  judge,  at  the 
request  of  the  defendants,  in  each  case  made 
a  finding  of  facts,  and  this  finding  is  a  part 
of  the  record.  The  familiar  rule  applies  that 
in  such  an  appeal  this  court  will  not  reverse 
the  finding  of  the  court  below  unless  it  clear- 
ly appears  to  be  erroneous.  Dickinson  y. 
Todd,  172  Mass.  183,  61  N.  B.  976,  and  cases 
cited.  We  have  examined  the  voluminous  re- 
port of  the  evidence,  and  are  of  opinion  that 
the  findings  of  the  judge  were  fully  warrant- 
ed. It  would  serve  no  useful  purpose  to  re- 
view the  evidence.  The  defendants  contend 
that  the  findings  must  be  supported  by  the 
evidence,  including  the  Inferences  to  be  drawn 
from  the  written  and  spoken  words,  and  the 
conduct  of  the  parties  and  their  witnesses, 
and  that  mere  suspicion  is  not  enough.  So  far 
we  agree.  But  it  appears  from  the  evidence 
that  the  notes  were  fraudulently  put  Into  cir- 
culation, and  the  burden  of  proof  was  upon 
the  defendants  to  show  that  they  gave  a  valu- 
able consideration  for  the  same  and  took  thai 
notes  without  knowledge  of  the  plaintiffs' 
rights.  Merchants'  National  Bank  v.  Haver« 
hill  Iron  Works,  159  Mass.  158,  34  N.  E.  93» 
Savage  v.  Goldsmith,  181  Mass.  420,  63  N.  B. 
918.  The  defendants  failed  to  satisfy  the 
Judge  who  heard  the  cases  that  they  had  sus- 
tained this  burden,  and  they  have  failed  to 
satisfy  us. 

The  order  therefore  In  each  case  must  be: 
Decree  affirmed. 


(IS  Ham.  130) 
BJORNQUIST  t.  BOSTON  ft  A.  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  25,  1904.) 

RAILROADS— INJURIES   TO   TRESPASSER— CHIL- 
DREN-WANTON NEGLIGENCE— USE  OF 
LANGUAGE— BURDEN  OF  PROOF. 

1.  On  evidence  that  a  railroad  servant  was 
managing  cars,  there  being  nothing  to  show  that 
any  other  person  was  in  control  of  them  at  the 
time,  the  jury  could  find  that  it  was  within  the 
scope  of  such  servant's  employment  to  keep  tres- 
passers away  from  cars. 

2.  To  a  trespasser  on  its  cars  a  railroad  owes 
no  duty,  except  to  refrain  from  willfully  or 
wantonly  and  recklessly  exposing  him  to  dan- 
ger. 

8.  Recklessness  and  wantonness  on  the  part 
of  a  railroad  sere-ant  in  dealing  with  a  tres- 
passer on  its  train  is  not  to  be  inferred  from 
the  mere  use  of  language  intended  to  influence. 
the  trespasser's  voluntary  action,  though  the 
language  need  is  not  necessary  or  proper,  but 
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only  where  It  is  so  unreasonable  or  improper  in 
reference  to  its  probable  effect  oil  the  safety  of 
the  trespasser  as  to  indicate  a  wanton  and  reck- 
less disregard  of  probable  dangerous  conse- 
quences. 

4.  Plaintiff,  a  boy  of  from  eight  to  nine  years 
of  age,  who  lived  near  a  railroad,  and  was  fa- 
miliar with  trains,  was  injured  in  jumping  off  a 
slowly  moving  freight  car,  on  which  he  was  steal- 
ing a  ride.  The  immediate  cause  of  bis  jumping 
was  an  order  of  the  brakeman  to  get  off,  "or 
I'll  break  your  neck."  Held,  that  there  was  no 
such  apparent  probability  of  the  injury  caused 
as  to  indicate  in  the  language  of  the  brakeman 
a  wanton  and  reckless  disregard  for  harmful 
consequences.  , 

5.  In  an  action  for  injuries  to  a  boy  trespass- 
ing on  a  freight  car,  the  burden  was  on  plaintiff 
to  show  reckless  and  wanton  misconduct  on  the 
part  of  defendant's  servant. 

Exceptions  from  Superior  Court,  Suffolk: 
County;   Robt  J'.  Harris,- Judge. 

Tort  for  personal  Injuries  by  Charles 
Bjornqulst,  by  next  friend,  against  the  Bos- 
ton &  Albany  Railroad  Company.  There 
was  verdict  for  plaintiff,  and  defendant  ex- 
cepted.   Exceptions  sustained. 

S.  A.  Fuller  and  W.  E.  Bowden,  for  plain- 
tiff. Samuel  Hoar  and  Geo.  P.  Furber,  for 
defendant 

KNOWI/TON,  C.  J.  The  defendant  was 
moving  two  or  three  oil  tank  cars  on  a  short 
side  track  used  tor  loading  and  unloading 
freight,  close  by  its  frelghtyard  in  Cam- 
bridge. The  switching  engine  was  behind 
the  cars  without  being  coupled  to  them,  and 
the  cars  were  pushed  or  "kicked"  a  short  dis- 
tance on  the  tracks,  and  left  to  stop  from 
their  own  inertia.  These  were  platform  cars, 
constructed  with  a  large  tank  extending  lon- 
gitudinally between  points  about  two  feet 
from  the  ends  of  the  car,  and  with  stakes  set 
at  Intervals  along  the  sides  of  the  car  at  the 
edge  of  the  floor,  with  an  iron  rod  passing 
through  the  top  of  the  stakes,  leaving  room 
to  pass  between  the  tank  and  the  rod  on  each 
side.  The  plaintiff,  a  boy  of  ordinary  intelli- 
gence, about  8Va  years  of  age  at  the  time  of 
the  accident,  was  a  trespasser  on  the  for- 
ward one  of  these  cars;  lying  on  his  stom- 
ach, with  his  feet  and  legs  hanging  over  the 
side  of  the  car.  At  that  point  there  was  an 
iron  step  on  the  side  of  the  car,  and  he  had 
climbed  up,  taking  bold  of  the  stake,  and 
was  riding  as  the  car  was  pushed  by  the  en- 
gine. The  floor  of  the  car  was  about  as  high 
from  the  ground  as  his  shoulders  when  he 
was  standing,  or,  as  he  testified,  about  as 
high  as  the  crutch  which  he  used  at  the  time 
of  the  trial.  One  Perry,  a  companion,  three 
years  older  than  he,  had  got  up  on  the  op- 
posite side  of  the  car  with  his  feet  on  the 
step,  which  was  an  iron  strap  or  loop  at- 
tached underneath  to  the  side  of  the  car,  and 
was  riding,  holding  onto  the  upright  stake 
which  was  near  the  end  of  the  car.  One  of 
the  defendant's  servants,  who  Is  described  as 
a  brakeman,  had  uncoupled  the  engine  from 
the  car  next  it,  and  was  riding  on  the  car, 
when  he  saw  one  or  both  of  these  boys  near 


the  forward  end  of  the  forward  car,  and  call- 
ed out  in  a  loud  tone,  "Get  off  there,  or  1*11 
break  your  neck."  The  boys  immediately 
started  to  Jump  off,  and  the  plaintiff  fell  so 
that  his  feet  came  upon  the  track,  and  he 
was  seriously  injured.  His  language  in  tes- 
tifying was:  "When  I  was  going  to  jump 
off,  I  slipped.  *  *  •  There  was  a  step 
there.  I  put  my  foot  in  that,  and  I  was  go- 
ing to  jump,  and  I  slipped  and  went  under 
the  wheels."  The  defendant's  servant  was 
acting  in  the  management  of  the  cars  just 
before  the  accident,  and  it  does  not  appear 
that  any  other  person  was  employed  at  that 
time  in  the  control  of  them.  On  this  evi- 
dence the  jury  might  well  find  that  it  was 
within  the  scope  of  his  employment  to  try  to 
keep  trespassers  away  from  them.  To  the 
plaintiff,  as  a  trespasser,  the  defendant  owed 
no  duty,  except  to  refrain  from  willfully  or 
wantonly  and  recklessly  exposing  him  to  dan- 
ger. This  is  the  uniformly  recognized  rule  in 
regard  to  the  management  of  a  proprietor's 
business,  and  the  performance  of  his  ordi- 
nary duties.  A  question  may  be  raised 
whether  the  rule  Is  the  same  if  the  proprie- 
tor does  anything  which  Is  directed  to  the 
trespasser,  and  is  intended  to  affect  imme- 
diately his  conduct  or  condition.  We  are  of 
opinion  that  in  ordinary  cases  this  makes  no 
difference,  if  the  action  is  in  the  exercise  of 
the  legal  rights  of  the  proprietor,  and  In  oth- 
er respects  is  in  the  proper  performance  of 
bis  duties.  When  this  action  takes  the  form 
of  the  intentional  use  of  force  upon  the  per- 
son of  a  trespasser,  the  .force  must  be  lim- 
ited to  that  which  Is  reasonable  under  the 
circumstances,  in  the  exercise  of  his  legal 
rights.  Any  excess  may  be  punished  m  an 
assault  and  battery.  This  is  because  force 
upon  the  person  of  another  is  ordinarily 
harmful  and  injurious.  One  who  uses  it 
must  guard  his  conduct  so  as  not  to  go  be- 
yond his  legal  rights.  So,  if  an  action  Is 
brought  for  reckless  and  wanton  negligence 
in  dealing  with  a  trespasser,  and  If  the  con- 
duct relied  on  is  the  Intentional  use  of  force 
upon  the  person  in  an  attempt  to  exercise 
one's  legal  rights,  it  may  well  be  that,  be- 
cause of  the  injurious  nature  of  the  agency 
employed,  wantonness  and  recklessness 
would  ordinarily  be  inferred  from  any  ex- 
cess of  intentional  force  beyond  that  which 
was'  reasonably  necessary.  But  this  principle 
is  not  applicable  to  a  use. of  language  which 
i8  intended  to  have  no  further  effect  than  to 
Influence  the  voluntary  action  of  another. 
In  the  latter  case  the  question  Is  not  whether 
the  use  of  the  language  Is  entirely  reasonable 
and  proper,  but  whether  it  is  so  unreasonable 
or  improper,  in  reference  to  its  probable  ef- 
fect upon  the  safety  of  the  person  to  whom  it 
is  addressed,  as  to  indicate  a  wanton  and 
reckless  disregard  of  probable  dangerous  con- 
sequences. 

In  the  present  case,  all  that  the  brakeman 
did  which  is  relied  on  as  reckless  and  wanton 
negligence  was  to  call  out  as  above  stated, 
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and  to  walk  forward  In  an  ordinary  way. 
According  to  the  testimony  of  two  of  the 
plaintiff's  witnesses,  he  was  not  on  the  car 
on  which  the  plaintiff  was,  but  on  the  one 
behind  it  According  to  the  testimony  of  the 
plaintiff,  he  was  at  the  rear  end  of  the  car 
on  which  the  plaintiff  was,  and  from  there 
was  walking  forward.  If  we  assume  that  he 
was  in  charge  of  the  cars,  it  was  bis  duty  to 
do  all  that  he  reasonably  could  to  keep  tres- 
passers away  from  them.  It  was  his  duty, 
not  only  in  reference  to  the  interests  of  his 
employer,  but  in  reference  to  the  interests  of 
the  trespassers  themselves.  The  dangers  to 
trespassers  about  moving  cars,  especially  In 
frelghtyards,  are  great  and  constant  The 
persons  with  whom  the  employe  has  to  deal, 
whether  vagrants  trying  to  steal  rides  upon 
freight  trains  or  boys  seeking  amusement  up- 
on moving  cars  in  frelghtyards,  are  almost 
always  of  a  bold  and  lawless  kind.  Sober 
reasoning,  friendly  advice,  and  gentle  admo- 
nition, after  they  have  accomplished  their 
purpose,  would  in  most  cases  be  entirely  in- 
effectual to  prevent  or  diminish  trespassing 
by  such  persons.  From  the  necessity  of  the 
case,  appeal  must  be  made  in  some  form  and 
to  some  degree  to  fear,  as  a  motive  to  induce 
obedience  to  proper  rules.  It  is  necessary 
and  proper,  In  a  reasonable  way,  to  Interfere 
with  the  enjoyment  of  boys  taking  rides  in 
such  places,  rather  than  to  permit  them  to 
complete  their  rides  pleasantly.  The  evi- 
dence Is  that  the  plaintiff  lived  only  300  or 
400  yards  from  the  place  of  the  accident, 
and  that  between  his  home  and  the  railroad 
were  open  fields,  where  the  boys  were  ac- 
customed to  play  ball  and  other  games.  He 
testified  that  just  before  the  acoident  he  was 
returning  from  fishing,  and  had  stopped  with 
two  other  boys  to  play  tag  on  the  platform 
of  one  of  the  buildings  of  the  oilworks  at 
which  cars  were  unloaded,  and  that  as  he 
saw  the  two  tank  cars  and  the  engine,  he 
called  to  Perry,  bis  companion,  "Come  on, 
let's  take  a  ride,"  and  that  they  then  ran 
and  got  upon  the  car  furthest  from  the  en- 
gine. It  is  hardly  to  be  supposed  that  boys 
living  so  near  and  accustomed  to  play  close 
by  moving  cars  were  ignorant  of  orders  of 
their  parents  or  others  which  forbade .  them 
to  get  upon  the  freight  cars  which  were  being 
switched  back  and  forth  in  or  near  the  yard. 
It  Is  reasonable  to  infer  that  in  dealing  with 
such  boys,  quite  as  much  for  their  own  safe- 
ty as  for  the  interests  of  the  railroad  com- 
pany, some  show  of  severity  would  be  needed 
on  the  part  of  the  defendant's  employes. 
These  conditions  are  important  in  consider- 
ing the  conduct  of  the  defendant's  servant. 
He  gave  a  single  command,  accompanied 
with  a  threat  which  no  intelligent  boy  would 
Interpret  literally,  but  which  implied  a  severe 
reproof,  and  a  possibility  of  punishment  If 
disobedience  was  repeated  and  persisted  in. 
Except  the  use  of  this  expression,  which  ap- 
parently was  Instantaneous,  and  perhaps  al- 


most Involuntary,  there  was  nothing  said  or 
done  by  him  to  which  exception  could  be  tak- 
en. Is  this  evidence  of  a  wanton  and  reck- 
less disregard  for  the  personal  safety  of  the 
boys?  The  conduct  which  creates  a  liability 
to  a  trespasser  in  cases  of  this  kind  has  been 
referred  to  in  the  books  in  a  variety  of  ways. 
Sometimes  it  has  been  called  "gross  negli- 
gence," and  sometimes  "willful  negligence." 
Plainly  It  Is  something  more  than  is  neces- 
sary to  constitute  the  gross  negligence  re- 
ferred to  in  our  statutes  and  In  decisions  of 
this  court  The  term  "willful  negligence'.'  is 
not  a  strictly  accurate  description  of  the 
wrong.  But  wanton  and  reckless  negligence 
In  this  class  of  cases  includes  something 
more  than  ordinary  Inadvertence.  Ih  its  es- 
sence, it  is  like  a  willful,  Intentional  wrong. 
It  is  illustrated  by  an  act  which  otherwise 
might  be  unobjectionable,  but  which  is  liable 
or  likely  to  do  great  harm,  and  which  is  done 
in  a  wanton  and  reckless  disregard  of  the 
probable  injurious  consequences.  This  is  a 
wrong  of  a  much  more  heinous  character 
than  common  Inadvertence.  See  Aiken  v. 
Holyoke  Street  Railway  Company  (Mass.)  68 
N.  E.  238,  and  cases  there  cited.  In  the  pres- 
ent case  there  is  no  evidence  to  show  when 
the  brakeman  first  saw  either  of  the  boys, 
nor  whether  he  had  seen  more  than  one  of 
them  before  he  spoke.  His  language  seems 
to  refer  to  but  one  person.  It  is  at  least  as 
probable  that  he  was  speaking  to  the  larger 
boy,  Perry,  who  was  standing  on  the  step 
on  the  right-hand  side  of  the  car,  as  to  the 
plaintiff.  Perry's  position  was  far  more 
prominent  than  that  of  the  plaintiff,  who  was 
lying  on  the  floor  of  the  car.  The  fact  that 
the  brakeman  subsequently  walked  forward 
on  the  side  where  the  plaintiff  was  is  not 
significant,  for,  upon  all  the  testimony,  there 
was  then  nothing1  threatening  in  his  attitude 
or  manner.  When  he  spoke  the  cars  must 
have  been  going  very  slowly,  for  the  testi- 
mony of  both  of  the  boys  is  that  they  started 
to  jump  off  as  soon  as  he  spoke,  and  the 
cars  moved  only  about  50  feet  after  the  plain- 
tiff fell.  There  was  no  evidence  that  the 
brakes  were  set  at  any  time.  Moreover,  Per- 
ry testified  that  when  he  jumped  off  he  pass- 
ed around  in  front  of  the  car  and  went  away. 
If  the  cars,  stopping  of  their  own  inertia, 
moved  only  50  feet  after  the  accident,  they 
had  then  come  almost  to  a  state  of  rest.  The 
question  relates  to  the  state  of  mind  of  the 
brakeman,  which  can  be  inferred  only  from 
the  circumstances.  If  his  language  was  ad- 
dressed to  the  plaintiff,  was  there,  from  his 
point  of  view,  such  a  probability  that  he 
would  jump  off  before  the  car  stopped  as  to 
involve  any  danger  of  falling?  If  the  plain- 
tiff should  start  to  jump  off  before  the  car 
stopped,  was  there  such  a  probability  that  he 
would  get  under  the  wheels  as  to  indicate 
wantonness  and  recklessness  on  the  part  of 
the  brakeman?  There  was  a  stake  and  a 
strap  or  loop  step  attached  to  the  side  of  the 
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car,  Just  where  the  plaintiff  was.  Besides, 
the  side  of  the  car  projected  out  beyond  the 
track,  and,  if  the  plaintiff  fell  perpendicular- 
ly, he  would  not  be  likely  to  fall  upon  the 
track.  The  brakeinan  had  no  reason  to  think 
that  a  boy  riding  upon  a  car  in  that  way 
would  fall  to  use  such  care  as  he  was  capable 
of  In  getting  off,  whether  he  started  before 
the  car  Btopped  or  afterwards.  The  undis- 
puted evidence  shows  that  the  plaintiff  was 
not  acting  involuntarily,  but  was  trying  to 
jump  from  the  step,  when  his  foot  slipped. 

The  right  of  a  brakeman  upon  a  tcaln  to 
perform  his  prescribed  duties,  even  though 
performance  Involves  something  of  peril  to  a 
trespasser,  is  stated  in  Leonard  v.  Boston. & 
Albany  Railroad  Company,  170  Mass.  818,  49 
N.  R.  62L  In  Plans  v.  Boston  &  Albany 
Railroad  Company,  157  Mass.  377,  82  N.  B. 
350,  17  I>.  R.  A.  835,  where  the  trespasser 
was  injured  la  jumping  from  a  moving  freight 
train  at  the  command  of  a  brakeman,  it  was 
held  that  there  could  be  no  recovery.  Mug- 
ford  v.  Boston  &  Maine  Railroad,  173  Mass. 
10,  62  N.  E.  1078,  is  very  similar  to  the  pres- 
ent case,  and  It  was  held  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  de- 
fendant's servant.  In  that  case  the  plain- 
tiff was  a  boy  a  little  older  than  the  present 
plaintiff,  but  the  cars  seem  to  have  been  run- 
ning considerably  faster  than  these.  See,  al- 
so, Bolin  v.  Chicago,  St  P.,  M.  &  O.  Railway 
Company,  108  Wis.  333,  84  N.  W.  446,  81  Am. 
St  Rep.  911.  In  view  of  the  duties  which  the 
defendant's  servant  had  to  perform,  and  the 
circumstances  attending  the  accident,  we  dis- 
cover no  evidence  that  when  he  gave  his  com- 
mand there  was  such  an  apparent  probabili- 
ty that  it  would  cause  serious  Injury  to  the 
plaintiff  as  to  Indicate  a  wanton  and  reck- 
less disregard  for  harmful  consequences.  If 
he  had  owed  the  plaintiff  a  duty  to  make  pro- 
vision for  bis  safety,  or  to  refrain  from  ac- 
tion which  might  In  any  degree  expose  him  to 
danger,  the  case  would  be  very  different  If 
the  question  were  whether  he  exercised  such 
care  for  the  plaintiff's  safety  as  would  be 
deemed  reasonable  for  one  charged  with  a 
positive  duty  to  look  out  for  him  and  protect 
him,  it  might  well  be  submitted  to  the  jury. 
If  the  brakeman's  command  was  given  to  the 
plaintiff,  as  distinguished  from  the  larger 
boy,  in  a  different  situation,  it  might  well  be 
found  that  he  did  not  exercise  a  high  degree 
of  care  for  the  plaintiff's  safety.  But  such 
an  omission  falls  short  of  recklessness  which 
Is  equivalent  to  a  willful  wrong  for  which  he 
would  have  been  subject  to  criminal  punish- 
ment if  the  accident  bad  caused  the  plain- 
tiff's death.  The  burden  of  proof  was  upon 
the  plaintiff  to  show  this  grave  misconduct 
of  the  defendant's  servant.  While  we  feel 
that  the  case  is  not  free  from  difficulty,  we 
are  of  opinion  that  there  was  no  evidence 
which  tends  to  show  that  he  was  guilty  of  a 
wanton  and  reckless  disregard  for  human  life 
and  personal  safety. 

Exceptions  sustained. 


(US  Mass.   IT9) 

CROWLEY  t.  FITCHBURG  &  I*  ST.  BY. 
CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    March  2,  1904.) 

CARRIERS— STREET   RAILWAY-FALSE  IMPRIS- 
ONMENT—EJECTION FROM  CAR— TRANS- 
FERS—HARMLESS  ERROR. 

1.  A  regulation  of  a  street  railway  company 
requiring  a  passenger  changing  from  oue  line 
to  another  to  produce  a  transfer  or  pay  his 
fare  is  reasonable. 

2.  The  rules  of  a  street  railway  company  re- 
quired that  a  passenger,  on  transferring  from 
one  line  to  another,  should  produce  a  transfer, 
or  pay  his  fare  on  the  second  line.  Plaintiff, 
on  leaving  a  car  in  order  to  transfer  to  an- 
other line,  was  not  given  a  transfer  by  the 
conductor  of  the  car  he  was  leaving, 'but  such 
conductor  shouted  to  the  other  conductor  that 

Slaintiff  bad  paid  his  fare,  and  that  he  should 
e  passed.  Plaintiff  refused  to  pay  a  fare  on 
the  car  to  which  he  transferred,  and  was  eject- 
ed by  the  conductor.  Held,  that  the  conductor 
had  no  right  to  disregard  the  rule,  and  had  a 
right  to  eject  plaintiff. 

3.  Plaintiff  was  guilty  of  an  evasion  of  fare, 
•within  the  meaning  of  Rev.  Laws,  e.  111.  I 

251,  imposing  a  penalty  on  any  one  evading 
payment  of  fare  on  street  cars. 

4.  The  rules  of  a  street  railway  required  that 
a  passenger,  on'  transferring  from  one  line  to 
another,  should  produce  a  transfer,  or  pay  his 
fare  on  the.  second  line.  Plaintiff,  on  leaving  a 
car  in  order  to  transfer  to  another  line,  was  not 
given  a  transfer  by  the  conductor  of  the  car 
he  was  leaving,  but  such  conductor  shouted  to 
the  other  conductor  that  plaintiff  had  paid  his 
fare,  and  that  he  should  be  passed.  Plaintiff  re- 
fused to  pay  a  fare  on  the  .car  to  which  he 
transferred,  and  he  was  arrested  at  the  instance 
of  the  conductor,  who  afterwards  made  a  com- 
plaint. Rev.  Laws,  c.  Ill,  {  251,  provides  a 
penalty  for  evading  payment  of  fare  on  a 
street  car.  In  an  action  by  plaintiff  for  false 
imprisonment,  plaintiff  offered  to  show  that  he 
had  a  conversation  with  the  superintendent 
relative  to  the  prosecution,  and  that  an  officer 
of  the  company  asked  for  a  continuance  of  the 
hearing  on  the  complaint  Held  that,  while 
there  was  nothing  to  show  that  it  was  within 
the  scope  of  the  conductor's  duty  to  cause  plain- 
tiff's arrest  yet  if  it  had  been,  the  arrest'  was 
justified,  because  of  plaintiff's  violation  of  the 
statute,  and  hence  the  exclusion  of  the  offered 
evidence  was  harmless. 

Exceptions  from  Superior  Court,  Worcester 
County;  Elisha  B.  Maynard,  Judge. 

Action  by  Jeremiah  Crowley  against  the 
Fitchburg  &  Leominster  Street  Railway  Com- 
pany. Judgment  for  defendant  and  plaintiff 
brings  exceptions.    Exceptions  overruled. 

J.  E.  McConnell,  for  plaintiff.  Chas.  F. 
Baker  and  W.  P.  Hall,  for  defendant 

MORTON,  3.  This  is  an  action  of  tort 
to  recover  damages  for  'an  assault  and  for  a 
false  and  malicious  arrest  and  Imprisonment 
The  defendant  operates  two  connecting  lines 
of  street  railway  on  Main  and  Water  streets 
in  Fitchburg.  A  passenger  paying  his  fare 
on  one  Is  entitled  to  a  transfer  taking  him 
to  his  place  of  destination  on  the  other.  But 
If  he  changes  from  one  line  to  the  other,  the 
rules  of  the  company  require  him  either  to 
produce  a  transfer,  or  In  default  thereof  to 
pay  fare.  The  plaintiff  lived  on  Water  street 
and  got  onto  a  Main  street  car  to  go  to  his 
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home;  changing  care  at  a  place  called  "Depot 
Square."  He  offered  a  $20  bill  In  payment 
of  his  fare.  The  conductor  was  nnable  to 
change  It,  but  told  him  that  be  would  change 
it  when  he  got  to  Depot  Square,  and  did, 
taking  out  the  fare.  The  Water  street  car 
was  waiting,  and  the  conductor  of  that  car 
shouted  to  the  plaintiff  to  "hurry  up."  The 
plaintiff  turned  to  the  conductor  of  the  Main 
street  car,  and  asked  for  a  transfer,  but  the 
conductor  said,  "Never  mind  your  transfer," 
and  shouted  to  the  conductor  of  the  Water 
street  car,  who  was  about  20  feet  away,  to 
pass  the  plaintiff;  that  he  was  all  right; 
and  had  paid  his  fare,  and  he  (the  conductor) 
had  not  time  to  give  him  a  transfer.  The 
plaintiff  got  upon  the  Water  street  car,  and 
an  altercation  took  place  between  him  and 
the.  conductor  in  regard  to  the  payment  of 
his  fare.  The  conductor  demanded  payment 
of  fare,  and  the  defendant  refused,  saying 
that  he  had  paid  it  The  conductor  took  hold 
of  him  by  the  arm  to  eject  him,  but  desisted 
on  a  threat  of  resistance  by  the  plaintiff. 
The  plaintiff  did  not  pay  his  fare  or  produce 
a  transfer,  and  the  conductor  called  upon  a 
policeman  to  arrest  the  plaintiff,  which  he 
did,  and  took  him  to  the  police  station,  where 
he  was  admitted  to  bail.  The  next  morning 
the  conductor  made  a  complaint  against  the 
plaintiff,  but  when  the  case  was  called  the 
plaintiff  was  discharged,  no  evidence  being 
offered.  The  plaintiff  offered  to  show  that 
he  had  a  conversation  with  one  Sargent,  the 
superintendent  of  the  defendant  company, 
relative  to  the  prosecution  of  the  complaint 
by  the  railroad  company.  There  was  no 
statement,  if  that  is  material,  as  to  what  the 
conversation  was,  or  what  the  plaintiff  ex- 
pected to  prove  by  it;  and  there  was  no 
evidence  as  to  the  authority  of  the  superin- 
tendent, except  such  as  might  be  Inferred 
from  the  fact  that  he  was  superintendent 
This  offer,  as  well  as  an  offer  to  show  that 
an  officer  and  employe  of  the  company  asked 
for  a  continuance  of  the  hearing  upon  the ' 
complaint,  were  excluded,  and  the  plaintiff 
duly  excepted.  At  the  close  of  the  evidence 
the  court  directed  a  verdict  for  the  defend- 
ant, and  the  case  is  here  on  exceptions  by  the 
plaintiff  to  this  ruling,  and  the  rulings  in 
regard  to  the  evidence  offered  by  the  plain- 
tiff and  excluded. 

We  think  that  the  rulings  were  right  The 
rule  that  a  passenger  changing  from  one  line 
to  the  other  should  produce  a  transfer,  or 
pay  his  fare  on  the  line  to  which  he  changed, 
was  a  reasonable  rule,  and  was  known  to 
the  plaintiff.  Bradshaw  v.  So.  Boston  R.  Co., 
135  Mass.  407,  46  Am.  Bep.  481.  The  con- 
ductor had  no  right  to  waive  it  or  disregard 
It  and  the  plaintiff  not  having  paid  his  fare 
on  the  Water  street  line,  or  produced  a 
transfer  from  the-  Main  street  line,  the  con- 
ductor was  acting  within  his  rights,  and  in 
the  performance  of  his  duty,  in  attempting 
to  eject  the  plaintiff  from  the  car,  and  was 
not  guilty  of  an  assault  in  taking  hold  of  the 


plaintiff's  arm  for  that  purpose.  It  is  im- 
material whether  the  conductor  of  the  Water 
street  car  heard  what  was  said  to  him  by 
the  conductor  of  the  Main  street  car  or  not 
If  he  did  hear  it  it  was  said  to  him  by  a 
conductor  whose  right  to  disregard  the  rules 
was,  so  far  as  appears,  no  greater  than  his 
own;  and  it  gave  the  conductor  of  the  Water 
street  car  no  right  to  carry  the  plaintiff  with- 
out the  production  of  a  transfer,  or  the  pay- 
ment in  default  thereof,  of  a  fare. 

There  is  nothing  to  show  that  it  came 
within  the  scope  of  the  duty  of  the  conductor 
of  the  Water  street  car  to  make  a  complaint 
against  the  plaintiff,  or  to  cause  his  arrest 
and  detention.  But  if  it  had  been  within  the 
scope  of  his  duty,  the  arrest  and  detention 
were  clearly  justified,  and  therefore  the  plain- 
tiff was  not  harmed  by  the  exclusion  of  the 
testimony  that  was  offered.  Rev.  Laws,  c. 
Ill,  {  251;  Com.  v.  Jones,  174  Mass.  401,  54 
N.  E.  809;  Dixon  v.  N.  E.  R.  R.r  179  Mass. 
242,  247,  60  N.  E.  581.  The  plaintiff  knew 
that  the  rules  of  the  road  required  the  pro- 
duction of  a  transfer  or  the  payment  of  a 
fare,  and  it  was  an  evasion  of  fare,  within 
the  meaning  of  the  statute,  to  ride  without 
producing  a  transfer,  or  paying  the  fare  re- 
quired in  default  thereof.  Com.  v.  Jones, 
supra;  Dtxon  v.  N.  E.  B.  B.,  supra. 

Exceptions  overruled.    - 


085  Mass.    229) 

SMITH  v.  WBNZ. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  27,  1904.) 

LANDLORD  AND  TENANT— LEASE-PROVISIONS 

—CONSTRUCTION— FURNISHING  STEAM 

—ACTION  BY  LANDLORD. 

1.  A  provision  in  a  lease  to  the  effect  that  the 
lessee  should  have  the  privilege  to  connect  a 
pipe  to  the  steam  supply  pipe  to  draw  steam 
for  use  in  his  confectionery  business,  provided 
the  same  could  be  done  without  extra  expense 
to  the  lessor,  did  not  mean  that  the  steam 
should  cost  the  lessor  mathematically  nothing, 
but  that  the  lessee  should  be  entitled  to  have 
furnished  him  steam  which,  having  relation  to 
the  entire  plant  and  the  lessee's  business,  should 
be  of  uo  considerable  cost  to  the  landlord. 

2.  A  lease  provided  that  the  tenant  should 
have  the  privilege  of  connecting  a  pipe  to  the 
steam  supply  pipe  to  draw  steam  for  use  in 
his  confectionery  business,  provided  it  could 
be  done  without  extra  expense  to  the  lessor. 
The  tenant  requested  such  connection,  and  the 
landlord's  engineer,  who  had  charge  of  all  mat- 
ters connected  with  the  steam,  made  the  con- 
nection with  the  pipe  which  carried  live  steam 
from  the  boiler  to  the  engine,  and  the  tenant 
supposed  he  was  not  using  any  steam  save  that 
furnished  under  the  lease.  Bent  bills  were  pre- 
sented monthly  and  paid,  and  no  demand  made 
for  compensation  for  the  steam  for  more  than 
fonr  years  after  the  commencement  of  the 
tenancy,  when  the  landlord  examined  into  the 
matter,  and  then  claimed  that  the  steam  should 
have  been  taken  after  it  left  the  engine.  Held, 
that  the  landlord  could  not  recover  for  steam 
furnished,  before  giving  the  tenant  any  notice 
that  such  use  of  the  steam  was  not  within  the 
terms  of  the  lease. 

Report  from  Superior  Court;  Suffolk  Coun- 
ty; Albert  Mason,  Judge. 
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Action*  by  one  Smith  against  one  Wenz. 
Judgment  for  plaintiff,  and  the  case  was  re- 
ported to  the  Supreme  Judicial  Court  Judg- 
ment for  plaintiff. 

Q.  W.  Anderson,  for  plaintiff.  Samuel  0. 
Bennett  and  Hugh  D.  McLellan,  for  defenQ- 
ant 

HAMMOND,  J.  This  is  an  action  of  con- 
tract to  recover  for  steam  power,  cooking 
steam,  and  water  alleged  by  the  plaintiff  to 
have  been  supplied  by  her  to  the  defendant 
By  the  terms  of  the  lease  the  defendant  a 
manufacturer*  of  confectionery,  was  to  hold 
as  tenant  certain  portions  of  a  building  own- 
ed by  the  plaintiff,  "including  steam  neces- 
sary to  heat  the  existing  heating  apparatus 
during  business  hours  In  cold  weather,  »  •  » 
together  with  three  horse  power  to  be  fur- 
nished by  the  lessor  to  a  pulley  on  the  prem- 
ises during  ordinary  business  hours."  The 
lessee  was- "to  put  up  his  own  shafting,  belt- 
ing and  machinery";  and  it  was  further  pro- 
vided that  "if  the  lessor  shall  furnish  and 
the  lessee  shall  use  power  in  addition  to  said 
three  horse  power,  then  the  lessee"  agrees  to 
pay  for  such  additional  power  "so  used  at 
the  rate  of  $95  per  year  per  horse  power,  in 
monthly  proportions,  on  the  days  and  as 
^  hereinafter  provided,  for  rent"  It  was  still 
further  provided  that  the  lessee  was  to  have 
the  "privilege  to  connect  a  pipe  to  the  steam 
supply  pipe  to  draw  steam  for  use  In  the  con- 
fectionery or  In  his  business,  when  steam  is 
in  the  supply  pipe,  provided  same  can  be 
done  without  extra  expense  to  lessor,  or 
those  representing  her,  either  for  making 
changes  or  for  supplying  steam."  The  lessee 
was  to  pay  rent  at  the  rate  of  $2,800  a  year, 
In  equal  monthly  payments  of  $236.67,  on  the 
15th  day  of  every  month,  and  also  an  addi- 
tional sum,  as  above  stated,  for  extra  horse 
power.  The  lease  contained  certain  other 
provisions,  but  they  do  not  seem  to  have  any 
bearing  on  the  question  before  us. 

It  therefore  appears  that  ordinarily  steam 
was  used  in  this  building  both  for  heating 
and  for  power,  and  that  to  the  extent  nam- 
ed in  the  lease,  the  lessee  was  entitled  to 
•use  it  for  both  purposes.  It  further  appears 
that,  in  the  business  of  manufacturing  con- 
fectionery, steam  could  be  used  for  "cook- 
ing," and  consequently  there  was  given  to 
the  defendant  the  right,  under  certain  con- 
ditions, to  draw  steam  from  the  supply  pipe 
for  that  purpose.  For  this  no  extra  com- 
pensation was  to  be  paid.  ■  It  was  one  of  the 
rights  the  payment,  for  which  formed  a  part 
of  the  sum  named  as  rent.  The  lease  was 
dated  May  15,  1898,  and  on  that  day  the  de- 
fendant began  his  occupation  of  the  tene- 
ment. Shortly  after  this,  at  the  request  of 
the  defendant  "the  system  of  pipes  running 
to  his  various  heating  kettles  was  connected 
with  the  pipe  carrying  the  live  steam  from 
the  boiler  to  the  engine."  The  only  question 
before  us  is  whether  the  plaintiff  is  entitled 
to  recover  anything  for  this  cooking  steam. 


The  connection  was  made  at  the  request  6f 
the  defendant,  and,  as  he  supposed,  in  order 
that  he  might  enjoy  the  privilege  given  him 
by  the  lease  to  use  cooking  steam.  Neither 
in  making  the  request  nor  in  using  the 
steam,  did  he  suppose,  or  have  any  reason  to 
suppose,  that  he  was  using  any  cooking 
steam  except  that  furnished'  under  the  terms 
of  the  lease.  Nor  does  it  appear  that  the 
plaintiff's  engineer  who  made  the  connection 
supposed  that  he  was  doing  anything  not 
provided  for  by  the  lease.  Whether  the 
term  "steam  supply  pipe"  means,  on  the.  one 
hand,  the  pipe  carrying  the  waste  steam,  aft- 
er the  same  had  been  used  by  the  engine, 
through  the  building,  where  it  was  used  for 
beating  purposes,  as  contended  by  the  plain- 
tiff, or,  on  the  other,  the  pipe  carrying  "live 
steam"  from  the  boiler  to  the  engine,  as  con- 
tended by  the  defendant,  it  is  certain  that 
the  connection  was  such  as  the  defendant 
thought  he  was  entitled  to  have,  and  that  it 
was  made  by  the  engineer,  who,  as  to  all 
matters  connected  with  the  steam  and  me- 
chanical appliances,  had  general  charge  as 
the  agent  of  the  plaintiff.  It  further  appears 
that  the  rent  bills  were  presented  monthly 
and  were  promptly  paid,  that  no  demand 
was  ever  made  .upon  the  defendant  for  pay- 
ment for  cooking  steam  until  the  fall  of 
1902,  when,  owing  to  the  extraordinary  price 
of  coal,  the  plaintiff  made  close  examination 
into  the  matter  of  steam,  and  discovered  the 
facts.  The  plaintiff's  husband  was  her  gen- 
eral agent  in  the  management  of  the  build- 
ing, was  frequently  In  and  about  it  including 
the  leased  premises,  and  he  generally  present- 
ed the  monthly  bills  and  received  payment 
therefor.  The  court  found  that  he,  In  the 
exercise  of  reasonable  and  proper  care,  should 
have  known  the  facts  about  the  connection 
and  the  use.  The  right  to  the  use  was  condi- 
tional, it  is  true,  but  we  agree  with  the  trial 
court  that  the  condition  was  not  that  the 
steam  which  the  defendant  was  to  have  from 
the  plaintiff's  pipes  should  cost  absolutely 
or  mathematically  nottiing,  but  that  the  de- 
fendant should  be  entitled  to  have  furnished 
by  the  plaintiff  steam  which,  having  relation 
to  the  entire  plant  and  the  defendant's  busi- 
ness, should  be  of  no  considerable  Cost  to  the 
plaintiff.  Whether  at  any  time  the  steam 
used  by  the  defendant  was  of  any  considera- 
ble cost  to  the  plaintiff,  or,  in  other  words, 
whether  at  any  time  the  defendant  was  using 
steam  in  violation  of  this  condition,  was  a 
matter  within  the  peculiar  knowledge  of  the 
plaintiff,  and  not  of  the  defendant 

Here,  then,  is  a  case  where  a  defendant  in- 
tending to  act  under  the  terms  of  his  lease 
and  not  otherwise,  asks  for  the  connection 
in  order  that  he  may  use  the  steam;  the 
connection  is  made  by  the  engineer  of  the 
plaintiff  for  that  purpose;  and  the  defend-' 
ant,  acting  all  the  time  in  good  faith,  pro- 
ceeds to  use  the  steam.  There  is  no  fraud  or 
secrecy  on  his  part.  He  believes,  and  has 
reason  to  believe  from  the  conduct  of  the 


Digitized  by 


Google 


Man.) 


AMERICAN  TUBEWORKS  v.  TUCKER. 


59 


plaintiff  and  her  husband,  that  all  this  is 
known  to  her,  and  that  she  acquiesces..  Un- 
der these  circumstances,  justice  to  the  de- 
fendant requires  that  he  should  be  notified 
that,  in  the  opinion  of  the  plaintiff,  at  least, 
the  use  of  the  steam  is  no  longer  within  the 
terms  granted  in  the  lease,  so  that  the  de- 
fendant may  choose  whether  to  discontinue 
the  use  or  try  to  make  some  new  arrange- 
ment And  the  ignorance  of  the  plaintiff,  due 
to  her  own  want  of  proper  care  in  the  man- 
agement of  her  business,  and  not  in  any  way 
to  the  conduct  of  the  defendant,  does  not  ex- 
cuse her  from  giving  such  notice.  The  rul- 
ing that  the  plaintiff  cannot  recover  for  steam 
furnished  before  snch  a  notice  was  right 
See  Boston  Ice  Co.  v.  Potter,  123  Mass.  28,  25 
Am.  Rep.  9. 

In  accordance  with  the  terms  of  the  re- 
port, there  must  be  Judgment  on  the  finding 
for  fl,322.69  and  Interest 


OS6  Man.   138) 

AMERICAN  TUBEWORKS  v.  TUCKER. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  27,  1904.) 

WILL-CONDITION8— AGENCY— EVIDENCE— 
ESTOPPEL—INSTRUCTIONS. 

1.  Instructions  as  to  a  case  as  shown  by  an 
auditor's  report,  where  there  was  other  evidence 
introduced,  being  a  ruling  on  the  effect  of  a 
part  of  the  evidence  considered  separately  from 
the  rest,  were  properly  refused. 

2.  Where  a  will  bequeathed  the  testator's 
business  to  his  son,  title  not  to  vest  till  the 
son  should  give  a  guaranty  that  he  would  pay 
the  debts  owing  on  account  of  the  business, 
this  condition,  being  for  the  benefit  of  the 
beneficiaries  under  the  will,  does  not  give  any 
right  of  action  by  one  who  transacted  business 
with  the  son  after  the  testator's  death  against 
the  executrix  for  permitting  the  son  to  take 
charge  of  the  business  before  giving  the  guar- 
anty. 

3.  Evidence  held  sufficient  to  sustain  a  finding 
that  a  testator's  business  was  being  carried  on 
by  his  son  on  his  own  account  and  not  as  agent 
of  the  executrix. 

4.  Evidence  in  an  action  against  an  executrix 
on  an  indebtedness  incurred  by  her  son  in  car- 
rying on  the  testator's  business  held  to  present 
a  question  fbr  the  jury  whether  plaiutiff  was 
misled  by  the  actions  of  the  executrix  into  be- 
lieving that  the  son  carried  on  the  business 
as  her  agent  so  as  to  estop  her  to  deny  that 
he  was  her  agent. 

Exceptions  from  Superior  Court,  Suffolk 
County;  John  A.  Aiken,  Judge. 

Action  by  the  American  Tubeworks  against 
Mary  A.  Tucker.  Judgment  for  defendant, 
and  plaintiff  excepts.    Exceptions  overruled. 

M.  .T.  Creed,  J.  Porter  Crosby,  and  Walter 
A.  Bute,  for  plaintiff.  Anson  M.  Lyman,  for 
defendant 

HAMMOND,  J.  The  plaintiff  seeks  to  hold 
the  defendant  first  upon  the  ground  that 
she,  as  executrix  of  the  will  of  her  late  hus- 
band, Isaac  N.  Tucker, -was  carrying  on  the 
business  through  her  son,  Charles,  as  her 
agent;  and,  second,  on  the  ground  that  she, 
by  her  acts  and  omission  to  act  when  she 


should  have  acted,  and  by  her  conduct  in  gen- 
eral, permitted  Charles  to  hold  himself  out 
as  conducting  the  business  for  the  estate,  and 
the  plaintiff,  in  reliance  upon  that  represen- 
tation, parted  with  its  goods,  and  that  there- 
fore she  is  estopped  to  deny  that  she  is  in- 
dividually responsible  to  the  plaintiff.  Short- 
ly stated,  the  contention  of  the  plaintiff  is 
that  the  defendant  is  responsible  either  be- 
cause she  was  the  contracting  party  or  be- 
cause she  is  estopped  to  deny  that  she  was. 
The  second,  third,  and  fourth  requests  re- 
late simply  to  the  case  as  shown  in  the  au- 
ditor's report  and,  Inasmuch  as  there  was 
other  evidence  introduced  at  the  trial,  they 
are  open  to  the  objection  that  they  were  re- 
quests for  a  ruling  upon  the  effect  of  only  a 
part  of  the  evidence  considered  separately 
from  the  rest  and  It  is  well  settled  that  that 
Is  a  sufficient  reason  for  the  refusal. of  the 
court  to  give  them.  We  pass,  therefore,  to 
the  consideration  of  the  first  request  which 
was,  In  substance,  that  on  the  evidence  a  ver- 
dict should  be  ordered  for  the  plaintiff.  At 
the  death  of  the  husband  in  October,  1899, 
the  situation  was  peculiar.  He  had  been  car- 
rying on  the  plumbing  business  for  years, 
but  for  the  last  few  months  of  his  life  he 
had  not  been  able  to  attend  to  It  and  the 
son,  Charles,  "had  been  in  entire  charge 
thereof,  consulting  often  with  his  father." 
The  will  contained  a  bequest  to  Charles  of 
"the  business  now  carried  on  by  me,  together 
with  all  stock  in  trade,  apparatus,  tools  and 
utensils,  books  and  book  accounts,  contracts, 
and  all  things  pertaining  to  said  business." 
Several  conditions  were  annexed  to  the  be- 
quest, one  of  which  was  that  in  addition  to 
other  sums,  Charles  should  pay  the.  "debts 
owing  •  •  *  on  account  of  the  business." 
The  plain  Intent  of  the  testator  was  that 
Charles,  upon  complying  with  the  conditions, 
or  giving  a  guaranty  of  compliance,  should 
take  the  business  as  it  was,  with  the  right  to 
all  the  assets,  including  book  accounts  apd 
unfinished  contracts,  and  should  be  liable  to 
pay  all  the  business  liabilities  then  existing. 
In  a  word,  the  testator  Intended  that  both  as 
to  assets  and  liabilities  his  son  should  stand 
with  reference  to  the  business  as  he  (the  tes- 
tator) stood  at  the  time  of  his  death.  After 
the  death  of  his  father,  Charles  assumed 
charge  and  control  of  the  business,  and  the 
defendant  neither  as  executrix  nor  as  an  in- 
dividual, assumed  any  control  or  drew  any 
money  from  the  business;  and  the  evidence 
tended  to  show  that  both  the  defendant  and 
Charles  believed  that  upon  the  death  of  the 
father  the  business  passed  under  the  will  to 
Charles  as  his  own,  and  that  he  took  posses- 
sion and  carried  it  on  not  as  the  agent  of  his 
mother,  but  as  legatee  under  the  will.  It  is 
true  that  he  collected  the  bills  which  were 
unpaid  at  the  time  of  his  father's  death,  and 
that  he  paid  many  of  the  business  debts  left 
by  his  father,  but  in  doing  all  this  the  jury 
might  have  found  that,  as  between  him  and 
the  estate,  he  was  acting  under  the  rights 


Digitized  by 


Google 


60 


TO  NORTHEASTERN  REPORTER. 


(Mass. 


granted  to  and  the  responsibilities  imposed 
upon  him  as  legatee  by  the  will/  To  a  cer- 
tain extent,  ■  so  far  as  respected  the  business, 
he  had,  upon  this  view,  assumed  as  legatee  to 
do  what  ordinarily  is  done  by  an  executor. 
If  he  was  thus  acting,  the  fact  is  Important, 
and  it  furnishes  a  reasonable  explanation  of 
bis  conduct  in  doing  in  the  business  many 
things  the  duty  to  do  which  primarily  rested 
upon  the  executrix.  So  far  as  respects  the 
inventory  sworn  to  a  few  weeks  after  the 
testator's  death  and  filed  In  the  probate  court 
in  June,  1900,  it  may  be  said  that,  since  the 
property  hi  the  business  was  a  part  of  the 
assets  of  the  testator's  estate,  It  was  the 
duty  of  the  executrix  to  charge  herself  with 
It  in  the  inventory;  and  that  was  so  even  If 
she  had  delivered  the  property  to  the  legatee. 
Nor  do  we  think  that  the  method  of  keeping 
the  bank  account,  as  It  Is  explained  by  the 
witnesses,  Is  conclusive  In  favor  of  the  view 
that  the  defendant  was  carrying  on  the  busi- 
ness. 

It  is  urged,  however,  by  the  plaintiff  that 
the  son  had  not  complied  with  the  conditions 
of  the  bequest,  and  that  therefore  the  defend- 
ant had  no  right  to  turn  the  business  over 
to  him;  and  the  twelfth  request  embodies 
that  proposition  in  substance.  Upon  that 
point  the  jury  were  instructed  to  the  effect 
that  this  requirement  of  a  guaranty  was  for 
the  protection  of  the  beneficiaries  under  the 
will,  and  that,  if  the  executrix  saw  fit  to 
turn  over  the  business  to  Charles  without  a 
guaranty,  or  before  a  performance  of  the  con- 
ditions named  in  the  will,  she  might  be  liable 
to  any  parties  aggrieved  by  that  action,  but 
that  the  plaintiff  was  not  such  a  party,  so 
far  as  material  to  this  case;  and  that  while 
the  fact  that  Charles  had  not  complied  with 
the  conditions  could  be  taken  into  considera- 
tion upon  the  question  whether  the  business 
had  been  turned  over  to  him,  still  it  would 
not  prevent  Charles  from  carrying  on  the 
business  on  his  own  account  This  seems  to 
us  to  be  correct.  The  question  was  whether 
Charles  was  actually  carrying  on  the  busi- 
ness on  his  own  account  with  the  consent  of 
the  executrix,  and  not  whether  she  ought  to 
have  consented.  Without  a  further  recital 
of  the  evidence,  It  is  sufficient  to  say  that 
the  question  whether  the  business  was  being 
carried  on  by  the  son  on  his  own  account  or 
as  agent  for  the  defendant  was  a  question 
of  fact,  and  that  in  the  evidence  before  the 
jury  there  Is  no  fact  conclusive  against  the 
validity  of  the  finding  that  the  son  carried 
on  the  business  on  his  own  account  So  far, 
therefore,  as  respects  the  first  ground  upon 
which  the  plaintiff  relies,  it  was  not  entitled, 
as  matter  of  law,  to  a  verdict  in  its  favor. 

We  now  pass  to  the  question  of  liability 
by  estoppel.  Assuming  that  the  defendant 
did  not  carry  on  the  business,  has  her  con- 
duct been  such  as  to  estop  ber  from  setting 
up  that  defense?  The  auditor  finds  that  "the 
plaintiff  and  its  agents  never  knew,  saw,  or 
had  any  communication  with  the  defend- 


ant," that  she  had  nothing  to  do  with  the 
business,  and  that  "there  was  no  evidence 
that  the  plaintiff  was  misled  by  any  verbal 
statements  to  it  either  by  Charles  B.  Tucker 
or  by  the  defendant"  He  also  reports  that 
while  the  defendant  never  gave  any  notice 
to  the  plaintiff  that  she  was  not  carrying  on 
the  business,  or  that  the  estate  was  not  car- 
rying it  on,  or  that  any  change  had  been 
made  In  it  or  that  Charles  B.  Tucker  was 
not  her  agent  still  she  testified  before  him 
that  she  never  gave  any  authority  to  Charles 
to  "purchase  goods  of  the  plaintiff,  or  of 
any  one,  in  the  name  of  the  estate  of  I. 
N.  Tucker,  and  that  she  never  gave  him  au- 
thority to  sign  promissory  notes  for  her, 
or  for  the  estate  of  I.  N.  Tucker."  The  au- 
ditor further  finds  that  "the  goods  In  the  ac- 
count of  the  plaintiff  were  never  •  •  • 
delivered  to  her."  He  further  finds  that  "it 
did  not  appear  when  the  plaintiff  had  actual 
notice  of  the  death  of  Isaac  N.  Tucker,"  but 
that  "the  plaintiff's  account  "was  carried  along 
on  its  books  as  charged  to  I.  N.  Tucker  until 
May  4,  1900,  after  which  all  charges  in  the 
account  were  made  to  "Estate  of  L  N.  Tuck- 
er"'; that  the  defendant  "never  knew  or 
heard  of  the  plaintiff  until  this  action  was 
brought"  but  that  "she  knew  that  the  busi- 
ness was  being  conducted  in  part  under  the 
name  of  I.  N.  Tucker  and  Estate  of  I.  N. 
Tucker";  and  that  "the  defendant  supposed, 
and  was  acting  under  the  belief,  that  Charles 
B.  Tucker  had  a  right  under  the  will  to  take 
the  property  as  his  own."  While  there  was 
considerable  other  evidence,  still  the  jury 
may  have  thought  that  the  auditor's  conclu- 
sions upon  these  various  points  were  right 

Upon  the  question  of  estoppel  the  plaintiff 
chiefly  relies,  however,  on  the  conduct  of  the 
defendant  with  reference  to  the  bank  account 
kept  In  the  name  of  "Estate  of  I.  N,  Tucker." 
The  auditor  find*  that  Charles  used  this,  and 
no  other,  bank  account  In  his  business,  draw- 
ing checks  under  the  style  of  "Estate  of  L  N. 
Tucker,  by  Charles  B.  Tucker,  Attorney.'' 
The  defendant  never  drew  any  checks  on  this 
account.  It  appears  that  In  December,  1899, 
the  defendant  signed  a  power  of  attorney  au- 
thorizing Charles  to  draw,  as  her  attorney, 
any  check  upon  this  account  and  to  Indorse 
for  deposit  and  collection  any  check  payable 
to  the  estate,  whether  in  the  name  of  I.  N. 
Tucker  or  EBtate  of  I.  N.  Tucker,  or  herself 
as  executrix.  Charles  testified  before  the 
auditor  that  he  wanted  this  power  because 
"checks  kept  coming  in  In  name  of  the  estate 
of  I.  N.  Tucker."  The  jury  may  have  found 
from  all  the  evidence,  Including  the  testimony 
of  Charles  and  the  defendant  that  Inasmuch 
as  the  old  bills  due  the  estate  on  account  of 
the  business  as  well  as  those  due  from  the  es- 
tate on  the  same  account  were  to  be  settled 
In  the  name  of  the  estate  by  Charles,  In  ac- 
cordance with  the  conditions  of  the  bequest 
to  him,  the  purpose  in  giving  this  power  of 
attorney  was  to  enable  him  to  do  this  part  of 
the  business,  primarily  a  part  of  the  defend- 
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ant's  duty  as  executrix;  and  that  with  one 
or  two  exceptions  she  never  knew  or  sup- 
posed that  he  was  using  the  power  for  any 
other  purpose.  Moreover,  it  is  to  be  observed 
that  the  check  of  July  27,  1900— the  only  one 
set  out  or  described  in  full,  although  signed 
by  Charles  as  attorney  for  the  estate— is  pay- 
able, not  to  the  plaintiff,  but  to  the  order  of 
Charles  B.  Tucker,  and  is  indorsed  by  him. 
It  does  not  distinctly  appear  that  any  check 
signed  in  this  way  was  ever  made  payable 
upon  its  face  to  the  plaintiff,  and  each  one 
may  have  been  in  the  same  form  as  the  one 
just  named.  It  is  true  that  the  notes  were 
made  payable  to  the  order  of  the  plaintiff, 
but  that  is  not  material  on  the  question  of 
the  estoppel  by  the  power  of  attorney.  The 
evidence  tends  to  show  that  the  defendant 
never  knew  of  the  notes  before  the  suit 
was  begun.  It  is  true  that  the  auditor  has 
found  that  the  defendant  knew  the  business 
was  being  conducted  in  part  under  the  name 
of  I.  N.  Tucker  and  Estate  of  I.  N.  Tucker, 
but  that  knowledge  would  not  of  itself  make 
ber  liable. 

But  we  do  not  further  discuss  the  matter 
of  her  conduct  with  reference  to  the  alleged 
estoppel,  because  it  was  a  question  for  the 
jury  whether  the  plaintiff  was  in  any  way 
misled  by  her  actions  as  to  the  checks  or  in 
any  other  respect.  The  plaintiff  never  knew 
anything  of  this  power  of  attorney.  It  does 
not  appear  that  any  single  check  signed  there- 
under was  made  directly  to  the  plaintiff,'  or 
that  the  plaintiff  relied  in  any  respect  upon 
the  form  of  the  check  or  signature  in  parting 
with  Its  goods.  While  a  strong  argument 
might  be  made  to  show  that  the  plaintiff  was 
misled,  still  no  witness  called  by  the  plain- 
tiff testified  to  that  effect.  It  Is  plain  that 
on  the  evidence  the  questions  arising  out  of 
the  alleged  liability  on  the  ground  of  estoppel 
were  questions  for  the  jury.  The  court  there- 
fore properly  declined  to  give  the  first  ruling 
requested. 

As  already  stated,  the  twelfth  request  was 
properly  refused.  The  Instruction  to  the  Jury 
as  to  the  matter  contained  in  the  seventeenth 
request  were  accurate,  and  sufficiently  full. 

Exceptions  overruled. 


(185  Mass.  SOS) 

MUSKEGET  ISLAND  CLUB  v.  TOWN  OP 
NANTUCKET. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    March  9.  1904.) 

W1TNBSSBS-EXPERT8-4JUALIFICATION— QUES- 
TION FOB  COURT  — LAND  VALUES  — EXCLU- 
SION OF  WITNESSES— SUFFICIENCY  OF  REC- 
ORD. 

1.  Whether  a  witness  offered  as  an  expert 
is  qualified  to  testify  as  such  is  to  be  decided 
by  the  presiding  justice  as  a  question  of  fact, 
and  his  decision  is  conclusive  unless  upon  the 
evidence  it  appears  erroneous  in  law. 

2.  One  who  had  been  a  resident  of  a  town 
for  «0  years,  for  26  of  which  he  was  a  farmer, 
and  who  had  traded  to  a  considerable  extent 
for  himself  and  others  in  land  situated  in  the 


town;  who  had  seen  the  land  in  question,  and 
knew  its  situation  and  general  character;  had 
held  important  town  offices  for  years — among 
others,  that  of  assessor,  in  the  discharge  of 
which  he  had  appraised  the  land  for  six  differ- 
ent years  about  the  time  when  it  was  taken — 
was  qualified  to  testify  as  an  expert  to  its 
value. 

3.  On  an  issue  of  the  value  of  land  taken  for 
a  park,  while  one  of  the  uses  to  which  the  land 
was  put  was  that  of  shooting,  yet  its  market 
value  was  to  be  determined  in  view  of  all  the 
purposes  for  which  it  was  adapted  or  might  be 
used. 

4.  Where  the  only  question  before  the  court 
was  not  whether  the  witness'  testimony  would 
be  material,  but  whether  he  was  qualified  to 
testify  as  an  expert,  and  he  was  excluded  solely 
on  the  latter  ground,  an  exception  to  the  ex- 
clusion may  be  reviewed  without  incorporating 
in  the  record  what  the  testimony  of  the  witr 
ness  would  have  been,  or  what  was  expected  to 
be  proved  by  him; 

Exceptions  from  Superior  Court,  Bristol 
County;  Ered  K.  Lawton,  Judge. 

Action  for  damages  for  land  taken  for  a 
public  park  on  the  Island  of  Muskeget  under 
St  1895,  p.  489,  c.  442,  by  the  Muskeget  Is- 
land Club  against  the  town  of  Nantucket 
Respondent  excepted  to  a  refusal  to  admit 
the  evidence  of  a  certain  witness  to  the  land 
taken.    Exceptions  sustained. 

Harvey  N.  Shepard,  for  plaintiff.  Elder 
&  Whitman,  for  defendant. 


HAMMOND,  J.  The  question  whether  a 
witness  offered  as  an  expert  is  qualified  to 
testify  as  such  is  to  be  decided  by  the  presid- 
ing justice  as  a  question  of  fact  and  his  de- 
cision is  conclusive  unless  upon  the  evidence 
it  appears  erroneous  in  law.  Perkins  v.  Stick- 
ney,  132  Mass.  217.  We  cannot  say  that  in 
coming  to.  the  conclusion  that  the  several 
witnesses  called  by  the.  petitioner  were  quali- 
fied the  judge  erred  in  law.  In  each  case 
the  evidence  justified  the  finding.  But  we 
think  that  the  evidence  as  to  Folger  did  not 
warrant  his  exclusion.  He  testified  that  he 
had  lived  in  Nantucket  over  60  years,  and  for 
the  last  17  years  had  held  town  offices,  prior 
to  which  time  he  bad  been  a  farmer  for  26 
years;  that  he  had  known  a  great  deal  of  all 
kinds  of  land  in  Nantucket,  and  had  bought 
and  sold  for. himself  and  other  people;  that 
he  knew  only  by  hearsay  whether  land  had 
been  sold  for  snooting  places  on  the  sandy 
beaches,  but  had  heard  of  some  sales  on  Eel 
Point  for  that  purpose.  He  further  testified 
that  he  had  been  an  assessor  of  the  town  of 
Nantucket  for  six  years,  being  the  years  1888 
to  1891,  both  inclusive,  1896  and  1897,  and  In 
that  capacity  had  assessed  the  island  of  Mus- 
keget; that  he  never  had  visited  Muskeget, 
but  had  visited  the  Island  of  Tuckernuck  and 
Eel  Point  and  Smith  Point  the  western  points 
of  Nantucket,  where  his  father  had  lived. 
He  also  testified  that,  while  he  never  had 
been. on  Muskeget  he  had  sailed  within  half 
a  mile  of  it;  that  be  knew  it  was  a  sand 
heap;   that  he  knew  nothing  of  the  shooting 


S  8.  See  Eminent  Domain,  voL  18,  Cent.  Dig.  >  366. 
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there  except  from  bis  friends  "who  go  shoot- 
ing there";  and  that  he  had  seen  a  great 
deal  of  shooting  on  Smith  and  Eel  Points,  and 
had  been  there  a  great  many  times.  We  do  not 
understand  that  any  of  these  statements  are 
taken  to  be  untrue,  or  that  the  witness  was 
excluded  upon  the  ground  of  mental  Infirm- 
ity from  age  or  any  other  cause.  Here,  then, 
Is  a  man  who  has  been  a  resident  of  the  town 
for  60  years,  for  26  years  of  which  time  he 
was  a  farmer;  who  has  traded  to  a  consider- 
able extent  for  himself  and  others  in  land  sit- 
uated in  the  town;  who  has  seen  the  land  in 
question,  and  knows  its  situation  and  general 
character;  who  is  somewhat  acquainted  with 
shooting  in  that  vicinity;  who  has  held  im- 
portant town  offices  for  years;  and  who, 
above  all,  has  been  called  upon,  in  the  dis- 
charge of  his  official  duty  and  under  his  of- 
ficial oath  as  an  assessor  for  six  differ- 
ent years  close  around  the  time  when  the 
land  was  taken,  some  before  and  some  after 
the  taking,  to  appraise  this  very  land,  and 
declare  its  market  value.  It  seems  clear  that 
upon  this  testimony  he  Is  qualified  as  an  ex- 
pert He  was  a  typical  islander,  apparently 
of  the  most  reliable  character,  had  passed  his 
life  in  that  vicinity,  and  in  many  ways,  es- 
pecially in  his  capacity  as  an  assessor,  had 
had  his  attention  called  to  this  land,  and  In 
the  latter  capacity  had  valued  it  under  an 
official  oath.  The  knowledge,  in  part,  at 
least,  was  acquired  as  an  officer  whose  duty 
It  was  to  ascertain  the  value  of  this  land  for 
purposes  of  taxation.  See  Swan  v.  Middle- 
sex, 101  Mass.  173, 177.  If  it  be  said  that  the 
petitioner's  claim  was  based  upon  the  value 
of  the  land  for  shooting  purposes,  the  answer 
is  that,  while  that  may  have  been  one  of  the 
purposes  to  which  it  might  be  devoted,  yet 
it  could  not  have  been  certain  that  the  jury 
would  take  that  view,  and  the  real  question 
was  its  fair  market  value  In  view  of  all  the 
purposes  for  which  it  was  adapted  or  might 
be  used.  The  fact  also  that  Folger  had  not 
been  upon  the  land  was  of  but  little,  if  any, 
importance  under  the  circumstances,  so  far  as 
respected  its  character.  It  was  what  it  ap- 
peared to  him  to  be — a  sand  heap. 

It  is  argued  by  the  petitioner  that,  inas- 
much as  the  record  fails  to  show  what  the 
testimony  of  Folger  would  have  been,  or  what 
the  respondents  expected  to  prove  by  him,  the 
exception  to  his  exclusion  should  not  be  sus- 
tained; and  In  support  of  that  proposition  it 
relies  upon  those  cases  where  an  exception 
to  the  exclusion  of  a  question  has  been  over- 
ruled upon  the  ground  that  the  record  does 
not  show  what  the  witness  was  expected  to 
say,  or,  if  permitted  to  answer,  would  have 
sold.  In  such  a  case  it  does  not  appear  that 
the  exclusion  of  the  question  resulted  in  the 
exclusion  of  any  evidence  material  to  the  is- 
sue. But  here  it  is  plain  that  the  only  ques- 
tion then  before  the  court  was  not  whether 
the  testimony  of  the  witness,  if  he  were  al- 
lowed to  give  it,  would  be  material,  but 
whether  he  was  qualified  to  testify  as  an  ex- 


pert; and  be  was  excluded  not  because  bis 
testimony  would  be  immaterial,  but  on  the 
ground  that  he  was  not  qualified  to  testify 
at  all.  We  think  that  the  rule  upon  which 
the  petitioner  relies  should  not  be  extended  to 
such  a  case. 
Exceptions  sustained. 


(1*6  Mass.   160) 
In  re  DIRECTORS  OP  OLD  COLONY  R. 
GO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  26.  1804.) 

RAILROADS— ABOLITION  OP  GRADE  CROSSINGS 
— REIMBURSEMENT  FOR  EXPENSES. 

1.  Under  St  1890,  pp.  463-466,  c.  428,  U 
8-7,  providing  for  the  abolition  of  certain  grade 
crossings  by  the  Old  Colony  Railroad  Company, 
commissioners  were  to  decide  what  alterations 
were  necessary,' and  prescribe  how  they  should 
be  made,  etc.,  and  the  expense  of  abolishing 
the  grade  crossings,  for  a  percentage  of  which 
the  company  was  entitled  to  claim  reimburse- 
ment from  the  commonwealth,  was  restricted 
to  "the  actual  cost  of  the  alterations,  includ- 
ing in  such  cost  the  cost  of  the  hearing  and  the 
compensation  of  the  commissioners  ana  auditors 
for  their  services  and  all  damages"  for  the 
taking  of  the  necessary  land.  St.  1892,  p. 
536,  c.  433,  UDder  which  the  work  was  done, 
was  enacted  subject  to  the  provisions  of  the 
former  act  add  the  items  of  costs  were  the 
same  in  both,  though  the  percentage  to  be 
borne  by  the  compaoy  was  reduced.  Held,  that 
the  interest  paid  on  money  borrowed  by  the 
company  to  make  alterations  was  not  a  part 
of  .the  actual  cost"  for  which  it  was  entitled 
to  claim  reimbursement 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; Franklin  G.  Fessenden,  Judge. 

Petition  by  the  directors  of  the  Old  Colony 
Railroad  Company  for  reimbursement  for  the 
expense  of  abolishing  certain  grade  crossings. 
The  decree  disallowed  a  certain  item  of  ex- 
penditure, and  the  case  is  reported  to  the  Su- 
preme Judicial  Court    Decree  affirmed. 

Andrew  J.  Bailey,  for  city  of  Boston.  J. 
H.  Benton,  Jr.,  for  Old  Colony  R.  Co.  Robt. 
G.  Dodge,  Asst  Atty.  Gen.,  and  Fred  T. 
Field,  for  the  Commonwealth. 


BRALEY,  J.  Under  St  1892,  p.  636,  c. 
433,  tbe  Old  Colony  Railroad  Company  has 
made  the  alterations  and  improvements  call- 
ed for  by  tbe  act  and  rendered  necessary 
by  the  abolition  of  certain  grade  crossings  of 
the  tracks  of  the  Boston  &  Providence  Rail- 
road Company  according  to  the  plan  prescrib- 
ed by  commissioners  duly  appointed  for  that 
purpose  under  the  provisions  of  St  1890,  p. 
463,  c.  428.  The  expenses  of  this  work  were 
to  be  paid  in  the  first  Instance  by  the  railroad 
company,  and  for  that  purpose  it  was  au- 
thorized to  issue  and  sell  its  stock  from  time 
to  time  in  order  to  raise  the  money,  but  not 
to  exceed  an  amount  named.  A  certain  per- 
centage of  these  expenses  was  to  be  repaid 
to  the  company  by  the  commonwealth,  which 
in  turn  was  to  be  reimbursed  in  part  by  the 
city  of  Boston.     At  reasonable  periods  of 
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time  as  the  work  proceeded  the  company  pre- 
sented to  the  auditor  for  examination  and  al- 
lowance a  statement  of  its  disbursements 
and  expenses  connected  therewith,  and  made 
a  claim  in  each  statement  for  interest  at  the 
rate  of  4  per  cent,  actually  paid  for  money 
hired  by  it,  to  carry  out  and  complete  the 
alterations,  and  improvements  directed  by 
the  commissioners.  In  his  twenty-first  report 
the  auditor  states  this  claim  as  follows: 
"Item  5.  Interest  paid  on  money  expended 
in  payments  for  lands  taken,  damages  caus- 
ed, and  construction,  all  as  required  to  be 
paid  under  said  acts,  the  same  being  Interest 
at  four  per  cent  on  the  several  items  of  ex- 
penditures from  their  respective  date  of  pay- 
ment to  the  dates  when  the  same  were  repaid 
under  decrees  of  court  providing  for  the  pay- 
ment thereof."  No  question  is  raised  that  in- 
terest has  not  been  paid  on  the  sums  named 
and  at  the  rate  specified.  Neither  Is  it  claim- 
ed that  the  postponement  of  the  presentation 
of  the  final  detailed  statement  in  its  entire- 
ty of  this  demand  has  caused  any  addition- 
al burden  to  the  commonwealth,  if  it  prop- 
erly can  be  allowed,  as  Interest  is  charged 
as  an  expenditure  only  from  the  date  of  pay- 
ment to  the  date  when  a  claim  could  be  made 
for  repayment  to  the  extent  of  the  reclama- 
tion permitted  against  the  state.  St.  1892,  p. 
536,  c.  433,  was  a  special  act,  and  it  was  en- 
acted subject  to  the  provisions  of  St  1890, 
pp.  463-406,  c.  428,  Si  1-8,  inclusive,  in  so 
far  as  these  sections  do  not  conflict  with  its 
terms.  It  does  not  appear  that  the  Legisla- 
ture intended  to  lay  down  any  different  rule 
under  one,  from  that  provided  by  the  other, 
and  the  items  of  cost  for  which  the  company 
is  to  be  reimbursed  are  the  same  in  both  acts, 
though  the  percentage  of  the  whole  outlay  to 
be  borne  by  it  is  reduced.  The  commission- 
ers decide  what  alterations  are  necessary  for 
the  safety  and  convenience  of  the  public, 
and  "shall  prescribe  the  manner  and  limits 
within  which  such  alterations  shall  be  made, 
and  shall  determine  which  party  shall  do  the 
work,"  and  "the  railroad  company  shall  pay 
sixty-five  per  cent,  of  the  actual  cost  of  the 
alterations,  including  in  such  cost  the  cost 
of  the  bearing  and  the  compensation  of  the 
commissioners  and  auditors. for  their  services, 
and  all  damages"  for  the  taking  of  land  nec- 
essary to  carry  out  the  alterations  that  have 
been  ordered.  St.  1890,  pp.  463-465,  c.  428,  If 
3-7.  The  cost  incurred  by  the  company,  and 
for  which  it  is  to  be  finally  repaid,  are  the  nec- 
essary disbursements  required  to  make  the  al- 
terations ordered  by  the  commissioners;  and 
to  meet  this  expense  it  may  pay  from  funds 
in  its  treasury,  or  issue  and  sell  its  stock,  or 
it  might  go  into  the  market  and  hire  what 
was  necessary  on  its  negotiable  paper.  The 
special  act  evidently  contemplated  paying  for 
the  work  from  time  to  time  as  it  proceeded. 
and  upon  the  report  and  allowance  of  the 
amount  due  by  the  auditor. 

The  ground  upon  which  the  petitioners  put 
their  claim  is  that  money  paid  by  way  of  in- 


terest on  money  used  to  pay  for  the  altera- 
tions is  a  part  of  the  "actual'  cost." .  In  a 
broad  sense  this  is  true  of  a  railroad  com- 
pany which  is  obliged  to  hire  money  to  meet 
the  obligation  Imposed  by  the  statute.  In- 
terruption of  the  regular  running  of  trains, 
caused  by  extensive  changes  in  its  tracks, 
loss  of  traffic  that  is  thereby  caused,  and  any- 
consequential  and  incidental  damages  arising 
from  the  interruption  necessarily  incident  to 
the  adjustment  of  a  railroad  system,  in  whole 
or  in  part  to  the  changes  that  may  be  re- 
quired under  these  statutes  may  not  improp- 
erly be  called  an  expense-  to  the  company  so 
affected.  No  illustration  can  make  a  distinc- 
tion stronger  than  the  case  itself,  for,  if  such 
an  item  is  to  be  included  either  under  the 
term  "expense"  or  that  of  "actual  cost,"  then 
there  Is  no  logical  limit  to  sweeping  into 
such  a  classification  everything  that  direct- 
ly or  collaterally  calls  for  expenditure,  or 
cost,  or  loss  by  a  railroad  company  that  is 
compelled  under  the  statute  to  carry  out  the 
order  of  commissioners,  when  approved  by 
the  court,  for  the  abolition  of  one  or  more 
of  the  grade  crossings  of  its  road.  That 
such  a  construction  would  open  the  door  to  let 
in  claims  that  would  be  not  only  large  in 
amount,  but  uncertain  and  contingent  in 
their  character,  is  reasonably  clear.  If  the 
Legislature  had  intended  to  Include  such 
claims  as  a  part  of  such  cost  and  expenses 
caused  by  and  arising  from  the  alterations  or- 
dered under  St.  1890,  p.  463,  c.  428,  now  Rev. 
Laws,  c.  Ill,  85  149-160,  the  act  would  have 
contained  language  making  this  intention 
clear. 

The  only  attempt  to  enumerate  the  items 
of  expense  are  those  named  in  the  statute, 
and  the  phrase  "actual  cost"  means  the  cost 
of  what  is  described;  though,  where  dam- 
ages are  incurred  in  taking  land  to  carry 
out  the  report  of  the  commissioners,  counsel 
fees  and  extra  work  done  by  selectmen,  paid 
by  a  town  in  defending  or  settling  a  claim 
for"  such  damages  for  land  taken  Tor  the  pur- 
pose of  abolishing  grade  crossings,  have  been 
held  to  be  included.  Boston  &  Albany  Rail- 
road Co.  v.  Inhabitants  of  Charleston,  161 
Mass.  32,  36  N.  E.  688.  With  this,  exception, 
unless  "actual  cost"  and  "expense"  are  to  be 
taken  as  equivalent  in  meaning  to  the  term, 
full  compensation  for  any  and  all  expenses 
in  whatever  form  they  may  be  sustained, 
which  is  n  construction  that,  in  view  of  the 
language  used,  and  the  general  purpose  of 
the  act  for  the  abolition  of  grade  crossings, 
cannot  be  adopted,  it  must  be  held  that  these 
words  have  the  limited  definition  given  to 
them  by  the  statute,  and  cannot  be  extended 
to  include  the  claim  of  the  petitioners.  New- 
ton, Pefr,  172  Mass.  5-10,  51  N.  E.  183;  Prov- 
idence &  Worcester  Railroad  Company,  Pet'r, 
172  Mass.  117-121,  51  N.  E.  459;  Selectmen  o 
Norwood,  Peers,  183  Mass.  147,  66  N.  E.  637; 
Selectmen  of  Westborough,  Pet'rs,  184  Mass. 
107-111,  68  N.  E.  30. 

Decree  affirmed. 
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(185  Mass.   264) 

MOORE  t.  RAWSON  et  aL 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    March  2,  1904.) 
PARTNERSHIP— ACCOUNTING— RIGHTS     OP    RE- 
TIRING AND  CONTINUING  MEMBERS- 
APPEAL  AND  ERROR. 

1.  la  the  absence  of  an  exception  to  a  ruling; 
of  a  master,  it  will  be  presumed  that  the  ruling 
has  been  accepted  by  the  parties. 

2.  Where  an  individual,  who  had  been  engag- 
ed as  a  manufacturer  under  a  trade-name,  en- 
tered a  partnership .  under  an  agreement  that 
the  place  of  business  as  well  as  the  name  and 
style  of  the  firm  should  be  the  same  as  under 
the  individual's  ownership,  the  property  _  right 
to  the  trade-name  passed  to  the  firm  without 
being  distinctly  enumerated. 

3.  Where  a  partner,  who  is  notified  by  his  co- 
partners of  a  dissolution  of  the  firm  under  the 
terms  of  the  contract  of  partnership,  demands 
his  share  in  the  assets  of  the  firm,  and  is  met 
with  a  denial  by  the  continuing  members  of 
the  firm  that  he  has  any  rights  in  the  partner- 
ship property,  it  is  not  necessary  for  him  to 
specify  the  various  items  that  make  up  the- 
property  of  the  partnership  in  which  he  claims 
his  rights  as  a  partner  in  order  to  save  himself 
from  the  possible  'defense  of  having  waived 
any  claim  that  there  was  a  good  will  to  the  busi- 
ness. 

4.  Where  a  partnership  is  dissolved  pursuant 
to  its  terms,  the  interest  of  the  partners  in 
the  assets  of  the  firm  becomes  several,  subject 
only  to  the  payment  of  the  debts  of  the  partner- 
ship and  the  proper  settlement  of  the  accounts 
between  them. 

5.  Where  a  partnership  is  dissolved  pursuant 
to  its  terms,  the  continuing  members  of  the  firm 
are  estopped  to  deny  that  the  good  will  of  the 
partnership  had  no  salable  value,  where  they 
forcibly  and  wrongfully  appropriate  to  their 
own  use  the  property  of  which  the  good  will 
was  a  part. 

tt.  Where  a  partnership  has  been  in  existence 
for  a  time  long  enough  to  establish  a  business 
sufficiently  permanent  in  character  to  include 
not  only  its  customers  but  the  incidents  of 
locality  and  distinctive  name,  a  good  will  ex- 
ists which  forms  an  asset  of  commercial  value 
in  a  winding  up  between  the  partners. 

7.  The  fact  that  the  good  will  of  a  partner- 
ship may  be  difficult  of  appraisement,  is  no  legal 
reason  for  denying  to  a  retiring  partner  an  ap- 
praisal where  there  is  proof  that  he  is  entitled 
to  it. 

8.  Where  a  partnership  is  dissolved  pursuant 
to  its  terms,  but  the  continuing  members  re- 
fuse to  pay  over  to  the  retiring  partner  his 
share  of  the  assets,  the  continuing  members 
are  placed  in  a  fiduciary  relation  to  him  in  the 
care  and  management  of  his  share  until  they 
finally  wind  up  and  settle  the  affairs  of  the  part- 
nership. 

9.  Where  a  partnership  is  dissolved  pursuant 
to  its  terms,  but  the  continuing  members  refuse 

'  to  pay  over  to  the  retiring  partner  his  share  of 
the  assets,  they  are  bound  at  his  election  to  pay 
to  him  the  share  of  the  profits  which  his  por- 
tion of  the  assets  earned  for  the  time  the  con- 
tinuing members  use  his  capital,  or  to  allow 
interest  for  its  use. 

10.  Where  a  partnership  is  dissolved  pursuant 
to  its  terms,  but  the  continuing  members  wrong- 
fully refuse  to  pay  over  to  the  retiring  partner 
his  share  in  the  assets,  whether  the  continuing 
members  shall  be  allowed  anything  for  their 
skill  and  services  for  the  time  the  retiring  part- 
ner's assets  are  used  is  within  the  discretion 
and  control  of  the  court,  and  does  not  rest  in 
contract  made  by  partners. 

11.  Where  a  partnership  was  dissolved  pur- 
suant to  its  terms,  but  the  continuing  mem- 
bers refuse  to  pay  over  to  the  retiring  partner 
bis  share  of  the  assets,  an  allowance  to  them 
of  so  much  of  the  net  profits  as  are  found  to 


be  due  to  their  skill  and  ability  Is  proper  on  ac- 
counting with  the  retiring  partner,  in  which 
he  elects  to  take  his  share  of  the  profit*  arising 
from  the  continuation  of  the  business. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  Jas.  M.  Barker, 
Judge. 

Bill  for  accounting  by  one  Moore  against 
Daniel  O.  Rawson  and  another.  Case  reserv- 
ed for  Supreme  Court  on  report  of  master. 
Decree  ordered  for  complainant 

'  George  R,  Swasey  and  Michael  J.  Dwyer, 
for  plaintiff.  Warner,  Warner  &  Stackpote, 
for  defendants. 

BRALEY,  J.  Between  March  14, 1872,  the 
time  when  the  bill  was  filed,  and  the  coming 
in  of  the  master's  report,  this  case  has  been 
pending  before  the  court  for  more  than  80 
years.  Those  originally  connected  with  It, 
either  as  counsel  or  appointed  as  masters  to 
hear  the  parties  on  the  issues  to  be  tried, 
have  been  removed  by  death.  A  part  of  the 
pleadings  have  been  either  lost  or  destroyed, 
and  the  books  of  account  of  the  partnership, 
kept  at  the  office  In  Boston,'  and  showing  all 
Its  business  transactions,  were  damaged  al- 
most to  the  point  of  destruction  by  the  great 
fire  of  November,  1872,  The  defendant  Dan- 
iel Q.  Rawson,  the  only  member  of  the  part- 
nership who  was  familiar  with  the  business 
of  the  firm  and  the  contents  of  the  books,  be- 
came Insane,  and  died  without  ever  having 
given  his  evidence  in  the  case;  and  the  book- 
keeper, who  knew  of  its  business  transac- 
tions as  shown  by  the  books  of  account  kept 
by  him,  also  died  before  his  testimony  was 
taken.  The  masters  to  whom  from  time  to 
time  the  case  bad  been  referred  did  not  live 
to  make  any  report,  though  in  one  Instance 
all  the  evidence  had  been  submitted  and 
arguments  made.  In  the  beginning  the 
plaintiff  asked  for  the  usual  accounting  aris- 
ing upon  the  dissolution  of  the  partnership, 
but  as  the  case  proceeded  it  broadened  into 
an  additional  demand  for  actual  profits  re- 
ceived by  the  defendants  from  the  use  of  his 
capital  after  dissolution.  But  no  supplemen- 
tal bill  was  filed,  the  defendants  conceding 
that  the  plaintiff  might  have,  under  the  orig- 
inal bill,  equitable  relief  commensurate  with* 
his  claims,  subject,  however,  to  any  defense 
that  they  might  interpose.  On  January  25, 
1897,  the  case  was  again  referred  to  a  mas- 
ter, and  his  report,  as  amended  and  confirm- 
ed by  an  interlocutory  decree  of  February 
20,  1903,  together  with  all  questions  of  law 
raised  and  stated  either  In  the  report  or  open 
under  the  decree  have  been  reserved  for  our 
decision. 

It  is  plain  from  this  brief  recital  of  the  his- 
tory of  the  course  of  litigation  that  in  any 
attempt  now  made  to  determine  .the  ques- 
tions raised  many  obstacles  would  be  found, 
and  embarrassments  arise,  not  only  by  the 
death  of  witnesses,  but  from  the  absence  of 
important  evidence  which  bad  perished  with- 
out any  fault  of  the  parties.   But  out  of  such 
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testimony  as  could  be  found  and  presented 
tbe  master  has  succeeded  in  making  certain 
findings  of  fact,  and  in  stating  tbe  rights  of 
the  parties,  In  a  full  and  clear  report. 
Though  the  plaintiff  took  a  very  large  num- 
ber of  exceptions,  it  does  not  become  neces- 
sary to  take  them  up  in  detail,  as  they  may 
be  grouped  and  considered  under  tbe  classifi- 
cation presented  in  the  report  and  at  tbe 
argument. 

Before  considering  them,  it  becomes'  neces- 
sary to  ascertain  the  plaintiff's  legal  stand- 
lug,  and  bis  right  to  demand  and  receive  an 
accounting  from  the  defendants.  The  con- 
tract of  partnership  signed  by  the  parties  dat- 
ed January  1,  1870,  -was  formed  "for  the  pur- 
pose of  the  manufacture  and  sale  of  boots 
and  shoes,"  and  among  other  stipulations 
provided  that  "this  firm  shall  be  dissolved 
at  the  expiration  of  any  year  hereafter  (with- 
in the  term  of  three  years  aforesaid)  by  the 
written  consent  and  wish  of  any  three  mem- 
bers of  said  firm  giving  notice  of  such  con- 
sent or  wish  in  writing  at  sucb  termination 
of  any  such  years  to  each  of  the  members 
thereof."  Dissatisfaction  over  the  conduct 
of  the  business  by  the  plaintiff  appears  to 
have  arisen  between  him  and  Daniel  G.  Raw- 
son,  and  after  a  dispute  over  the  affairs  of 
the  firm,  on  December  20,  1871,  notice  was 
given  to  the  plaintiff  by  his  partners,  Daniel 
G.  Rawson,  W.  B.  Fay,  and  0.  S.  Goddard, 
of  their  intention  to  terminate  the  partner- 
ship at  the  expiration  of  the  year  1871,  as 
provided  in  the  agreement  The  master  finds 
and  reports  that  under  ordinary  conditions 
the  Jissolutlon  took  place,  and  the  account 
should  be  stated,  as  at  the  close  of  business 
December  31,  1871,  "but  the  destruction  of 
the  principal  books  of  account  by  fire,  the 
death  of  parties  and  witnesses,  *  *  * 
make  it  impossible  to  state  an  accurate  ac- 
count as  of  December  31,  1871."  "The  mas- 
ter has  endeavored  to  state  the  account  of 
December  20, 1871,  -which  was  the  date  of  the 
firm's  annual  taking  of  stock."  No  excep- 
tion is  taken  to  this  ruling,  and  it  must  be 
treated  as  having  been  accepted  by  the  par- 
ties. Upon  all  .the  evidence  before  him  he 
finds  and  reports  that  at  that  time  the 
amount  due  the  plaintiff,  exclusive  of  good 
will,  upon  a  winding  up  and  settlement  of 
the  affairs  of  the  firm,  was  $13,529.58.  As 
the  defendants  took  no  exceptions  to  the  re- 
port, this  finding  must  be  considered  accepta- 
ble to  tbem,  and  of  this  sum  they  paid  into 
court,  for  the  use  of  the  plaintiff,  Decem- 
ber 27,  1873,  the  amount  of  $12,483.63.  It  is 
the  contention  of  the  plaintiff  that  this  sum 
should  be  increased  by  the  value  of  bis  inter- 
est in  the  good  will  of  the  business,  and  also 
by  the  addition  of  profits  which  accrued  sub- 
sequently on  his  share  of  the  assets  in  their 
use  by  the  defendants.  Before  the  forma- 
tion of  the  partnership  the  defendant  Daniel 
G.  Rawson  was  a  manufacturer  of  boots  and 
shoes,  and  carried  on  business  under  the 
name  of  "D.  G.  Rawson  &  Oo.,"  with  a  fac- 
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torj  at  Worcester  and  an  office  in  Boston. 
In  the  articles  of  partnership  it  was  stipulat- 
ed that  the  place  of  business,  as  well  as  the 
name  and  style  of  tbe  firm,  should  be  the 
same;  and  by  force  of  the  agreement,  if 
there  was  any  property  In  the  trade-name,  it 
passed  to  the  firm,  without  being  distinctly 
enumerated.  Sohier  v.  Johnson,  111  Mass. 
238-242;  Whitcomb  v.  Converse,  119  Mass. 
38-43,  20  Am.  Rep.  311;  Boon  v.  Moss,  70  N. 
Y.  470-473.  After  tbe  dissolution  by  the  en- 
forced withdrawal  of  Moore,  no  change  was 
made,  but  the  defendants  continued  the  busi- 
ness as  before  until  December  31, 1872,  when 
a  new  partnership  was  formed,  consisting  of 
four  persons,  three  of  whom  were  the  retir- 
ing partners  of  the  old  firm,  and  the  defend- 
ants In  this  case.  No  change,  however,  was 
then  made  either  in  the  firm  name,  which 
continued  to  be  that  of  "D.  G.  Rawson  & 
Co.,"  or  in  the  place  where  the  business  was 
located,  and  the  defendants  took  over  the  as- 
sets of  the  old  firm,  not  for  the  purpose  of 
liquidation,  but  for  use  In  their  business. 
And  the  customers  who  had  patronized  the 
first  continued  to  trade  with  them  and  the 
second  partnership.  The  plaintiff  retired  not 
only  from  the  firm,  but  also  from  the  busi- 
ness that  it  carried  on,  while  the  defendants 
retained  the  old  place  of  business,  and  con- 
ducted it,  under  the  old  firm  name.  In  other 
words,  no  change,  apparent  or  real,  was 
made  in  an  enterprise  which  was  transferred 
bodily  from  the  old  partnership  to  the  new, 
except  that  one  partner  was  obliged  to  re- 
tire under  the  terms  of  the  old  contract,  and 
after  a  short  period,  by  a  new  agreement, 
another  was  taken  in  his  place.  The  attitude 
of  tbe  defendants  up  to  the  time  of  the  pay- 
ment of  the  money  into  court  was  evidently 
that  of  a  general  denial  of  any  right  of  the 
plaintiff  to  an  accounting.  Their  conduct 
and  motives  in  dissolving  the  firm  are  stated 
in  their  second  answer  In  the  words,  "And 
they  did  so  by  reason  of  the  incapacity,  in- 
attention, and  inefficiency  of  the  plaintiff  In 
the  affairs  of  the  firm,  and  these  defendants 
found  it  necessary  to  the  safety  and  inter- 
ests of  the  firm  to  close  the  partnership." 
No  evidence  was  Introduced  to  support  this 
allegation,  and  the  master  reports  that  "up 
to  tbe  time  of  dissolution  the  plaintiff  had. 
devoted  himself  faithfully  to  the  business  of 
the  firm,"  and  during  its  existence  he  bad 
sold  substantially  "eighty-five  per  cent"  of 
all  goods  made  by  It  and  "had  a  very' sub- 
stantial Influence  in  building  up  the  estab- 
lished list  of  customers."  A  trading  partner- 
ship that  had  apparently  achieved  this  large 
measure  of  success  in  its  business,  an  appre- 
ciable part  of  which  was  due  to  the  skill 
and  ability  of  the  plaintiff,  might  have  a 
good  will  that  upon  dissolution  would  form 
a  valuable  part  of  Its  assets;  and  the  plain- 
tiff now  contends  that  such  good  will  exist- 
ed, and  that  his  interest  therein  is  to  be 
valued  and  added  to  his  share  of  the  assets 
already  found. 
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When  he  demanded  that  his  share  In  the 
assets  of  the  Arm  should  be  paid  over,  It  was 
not  necessary  for  him  to  specify  the  various 
items  that  made  tip  the  property  of  the  part- 
nership in  which  he  claimed  his  rights  as  a 
partner,  in  order  to  save  himself  from  the 
possible  defense  of  having  waived  any  claim 
that  there  was  a  good  will  to  the  business. 
At  the  dissolution  the  Interest  of  the  partners 
in  the  assets  of  the  Arm  became  several, 
and  subject  only  to  the  payment  of  the  debts 
of  the  partnership  and  a  proper  settlement 
of  the  accounts  between  them.  Tale  v. 
Eames,  1  Mete.  486,  487;  Sanborn  v.  Royce, 
132  Mass.  594,  595;  Pratt  v.  McGuinness,  173 
Mass.  170,  53  N.  E.  380;  Bank  v.  N.  O.  & 
Carrolton  R.  R.  Co.,  11  Wall.  624,  20  L.  Ed. 
82.  The  general  demand  made  by  him  was 
sufficient  and  broad  enough  to  include  its  en- 
tire property.  He  was  not  asked  to  give  a 
particular  enumeration  of  the  various  items 
comprising  it,  but  the  attitude  of  the  defend- 
ants towards  him  is  well  stated  in  the  words 
of  Daniel  G.  Rawson,  who,  at  the  interview 
in  which  the  demand  was  made,  "denied  that 
there  was  anything  of  value  to  which  the 
plaintiff  had  any  right"  Hoxie  v.  Chaney, 
143  Mass.  592-594,  10  N.  E.  713,  58  Am.  Rep. 
149.  If  the  defendants  had  wound  up  and 
adjusted  the  affairs  of  the  partnership  by  a 
sale  of  all  of  the  property,  and  for  the  ac- 
complishment of  this  result  they  had  sold  the 
business  as  a  whole,  and  as  designated  by 
the  firm  name,  the  good  will  would  have 
passed,  and  they  must  have  accounted  to  the 
plaintiff  for  its  value.  Musselman's  Appeal, 
62  Pa.  81,  1  Am.  Rep.  382;  Boon  v.  Moss, 
ubi  supra. 

It  is  strongly  argued  by  the  defendants 
that  the  good  will  cannot  be  found  to  have 
any  salable  value,  and  it  was  not  an  asset, 
since  the  purchaser  could  not  have  used  the 
firm  name  without  the  consent  in  writing  of 
Daniel  G.  Rawson.  Gen.  St.  1860,  c.  56,  8  3; 
Lodge  v.  Weld,  138  Mass.  499.  But  no  such 
question  arises  In  this  case,  for  by  their  con- 
duct in  forcibly  and  wrongfully  appropriat- 
ing to  their  own  use  the  property  of  which 
the  good  will  was  a  part  they  have  put  them- 
selves in  a  situation  similar  to  that  which 
would  have  arisen  on  a  sale  of  it  either  to 
themselves  or  by  them  to  a  stranger.  Jones 
v.  Dexter,  130  Mass.  380,  39  Am.  Rep.  459; 
Mellersh  v.  Keen,  27  Beav.  236;  Id.,  28  Beav. 
453.  See  Burchell  v.  Wild  [1900]  1  Cb. 
551.  It  is  not  possible,  on  the  facts  of  this 
case,  to  direct  the  master  to  put  up  and  sell 
by  auction  the  good  will,  and  it  does  not 
become  necessary  to  consider  whether  the 
plaintiff  at  any  time  could  have  had  Its  val- 
ue determined  in  this  way.  Hutchinson  v. 
Nay,  183  Mass.  355,  67  N.  E.  601.  While  no 
rule  can  be  laid  down  by  which  the  good 
will  of  a  trading  partnership  in  all  cases  can 
be  ascertained  and  its  value  fixed  with  mathe- 
matical precision  and  accuracy,  yet,  if  it  be 
assumed  that  a  firm  has  been  in  existence 
for  a  time  long  enough  to  establish  a  business 


sufficiently  permanent  in  character  to  include 
not  only  its  customers,  but  the  incidents  of 
locality,  and  a  distinctive  name,  these  ad- 
vantages constitute  a  going  business  enter- 
prise; and  it  may  then  be  said  that  the 
name  and  what  is  done  under  it  go  together, 
and  a  good  will  exists  which  forms  an  as- 
set of  commercial  value  in  a  winding  up  be- 
tween partners.  The  fact  that  such  an  asset 
may  be  difficult  of  appraisement  is  no  legal 
reason  for  denying  to  the  retiring  partner 
an  appraisal,  If  it  be  proved  that  he  is  enti- 
tled to  it  McMurtrle  t.  Guiler,  183  Mass. 
451-454,  67  N.  E.  358,  and  cases  cited.  And 
there  seems  in  this  case  to  have  been  at  least 
sufficient  evidence  before  the  master  from 
which  he  could  find  and  determine  not  only 
the  fact  of  its  existence,  but  also  the  amount 
to  be  allowed  to  the  plaintiff  for  his  share 
In  the  good  will  of  the  firm  of  "D.  G.  Raw- 
son  &  Co."  at  the  date  of  dissolution.  The 
length  of  time  the  firm  had  been  in  exist- 
ence, the  nature  and  character  of  its  busi- 
ness, the  fact  whether  it  had  been  successful 
or  unsuccessful,  the  average  amount  of  net 
profits,  the  probability  of  the  continuance  of 
the  business  under  the  same  name  without 
competition  in  any  form  from  a  retiring  part- 
ner, are  some  of  the  elements  that  may 
enter  into  such  an  inquiry. 

As  the  trial  proceeded  before  the  different 
masters  at  some  stage  of  the  proceedings  it 
appeared  that  the  defendants  had  used  the 
share  of  the  plaintiff,  including  not  only  the 
first  amount  found  by  the  master,  but  that 
amount  Increased  by  the  value  of  his  inter- 
est In  the  good  will,  in  their  business;  and 
under  the  stipulation  which  was  treated  by 
the  parties  as  a  substitute  for  a  supplemental 
bill  he  now  claims  that  this  share  is  to  be 
increased  by  actual  profits,  and  added  to  the 
sums  already  ascertained  in  finding  the  total 
amount  that  is  due  to  him.  From  the  date 
of  dissolution,  January  1.  1872,  to  December 
27,  1873,  the  share  of  the  plaintiff  in  the  as- 
sets of  the  firm  which  had  been  dissolved 
was  used  by  the  defendants  in  their  business; 
and  it  makes  no  difference  In  this  case,  In 
the  measure  of  their  accountability  to  him, 
whether  this  period  of  time  is  divided  into 
the  part  in  which  they  continued  the  business 
between  themselves,  or  into  that  after  the 
new  partnership  was  formed,  for  during  the 
entire  time  they  used  his  share  as  forming 
a  portion  of  their  working  capital.  The  con- 
duct of  the  defendants,  and  the  use  by  them 
of  the  plaintiff's  property,  placed  them  in  a 
fiduciary  relation  to  him,  in  the  care  and 
management  of  his  share,  until  they  had  fully 
wound  up  and  settled  its  affairs.  Jones  v. 
Dexter,  130  Mass.  380,  39  Am.  Rep.  459; 
Knox  v.  Gye,  L.  R.  5  H.  L.  656.  They  were 
called  upon  to  act  fairly  and  in  good  faith, 
and  to  use  reasonable  diligence  in  seeing  that 
his  Interests  were  fully  protected,  and  if  they 
chose  to  use  his  property  without  his  consent 
they  must  strictly  account  for  any  and  all 
actual  profits  received  by  them  from  such 
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use.  Dunlap  v.  Watson,  124  Mass.  305-307; 
Freeman  v.  Freeman,  136  Mass.  280-262. 

The  rule  has  sometimes  been  stated  that, 
owing  to  the  great  difficulty  which  may 
arise  In  determining  the  amount  of  subse- 
quent profits  and  stating  the  account  between 
those  who  are  entitled  to  share  them,  liqui- 
dating or  surviving  partners  who  continue  to 
use  the  capital  of  a  retiring  or  deceased  part- 
ner ought  not  to  be  held  liable  for  profits  on 
capital  used,  except  in  cases  of  gross  fraud, 
or  breach  of  trust  See  Phillips  v.  Heeder, 
18  N.  J.  Eq.  05.  But  It  was  said  by  this  court 
in  Robinson  v.  Simmons,  146  Mass.  167-175, 
15  N.  E.  558,  4  Am.  St  Rep.  299,  that  "as  a 
general  rule,  where  a  surviving  partner  con- 
tinues to  use  the  capital  of  a  deceased  part- 
ner in  the  business,  the  representatives  of 
the  latter,  in  the  absence  of  any  agreement 
to  control,  have  the  election  to  demand  ei- 
ther interest  on  the  capital  used  or  the  prof- 
Its  earned  by  its  use,  and  also  all  accretions 
to  the  fund  owned  by  them.  There  is,  how- 
ever, no  Inflexible  rule  governing  all  cases, 
but  each  case  depends  upon  its  own  circum- 
stances and  equities."  Though  this  language 
was  used  with  reference  to  the  right  of  the 
representatives  of  a  deceased  partner  to  such 
an  accounting,  no  sufficient  reason  appears 
why  it  does  not  apply  equally  to  a  case  where 
the  dissolution  Is  not  caused  by  death,  but 
takes  place  under  the  terms  of  the  articles 
of  partnership.  When  the  plaintiff  demand- 
ed an  accounting,  and  that  his  share  of  the 
assets  should  be  ascertained  and  paid  to  him, 
the  demand  was  met  with  a  denial  of  such 
a  right  and  a  refusal  to  grant  his  request 
He  was  obliged  to  resort  to  a  bill  in  equity 
to  compel  the  defendants  to  do  what  by  im- 
plication under  their  contract,  which  contain- 
ed no  provisions  for  a  settlement  of  the 
partnership  on  its  termination,  they  had 
agreed  to  perform  upon  a  dissolution  of  the 
Arm  at  their  option;  and  after  which,  with 
tne  plaintiff's  assent  they  became  bound  with- 
in a  reasonable  time  to  wind  up  and  settle 
the  affairs  of  the  partnership  and  pay  him 
his  proportionate  part  No  pretense  was 
made  by  them  that  in  good  faith  they  had 
taken  the  partnership  property  at  a  fair  valu- 
ation, and  were  ready  to  state  the  account  on 
that  basis,  but  they  refused  to  pay  anything, 
absolutely  Ignored  him,  and  treated  the  prop- 
erty as  their  own.  For  this  reason  the  case 
does  not  fall-  within  the  decision  made  In  Den- 
holm  et  al.  v.  McKay  et  al.,  148  Mass.  434, 19 
N.  E.  551,  12  Am.  St  Rep.  574,  relied  on  by 
the  defendants. 

From  the  facts  found  by  the  master,  the 
defendants  must  have  known  that  the  profits 
of  the  business  had  been  large,  and  that  the 
plaintiff  was  entitled  to  one-third  of  them 
under  the  partnership  articles  upon  dissolu- 
tion, or  at  the  latest  after  a  reasonable  time 
had  elapsed  in  which  to  reduce  the  assets  to 
cash,  If  tbey  assumed  to  act  as  partners  in 
liquidation.  Apparently,  they  could  have  paid 
the  plaintiff  as  early  as  August  81,  1872,  but 


they  made  no  offer  of  any  specific  sum  until 
the  payment  Into  court,  and  then  the  amount 
offered  was  less  than  that  actually  found  to 
be  due  to  him.  Upon  the  dissolution  of  a 
partnership,  in  the  absence  of  any  agreement 
permitting  him  to  charge  for  his  services,  the 
partner  who  winds  up  the  business  and  dis- 
poses of  the  assets  ordinarily  Is  not  allowed 
compensation.  What  he  does  is  as  much  for 
his  own  benefit  as  for  that  of  the  retiring  or 
the  estate  of  a  deceased  partner;  and  it  may 
be  said  that  this  is  one  of  the  burdens  which 
may  arise  and  is  deemed  incidental  to  the 
contract  If,  however,  the  continuation  of 
the  business  is  consented  to  by  those  entitled 
to  an  account  then  he  is  to  be  compensated 
for  any  extra  services.  Schenkl  v.  Dana,  118 
Mass.  236.  While  it  must  be  held,  under  the 
facts  disclosed  in  this  case,  that  there  was 
no  such  assent  by  the  plaintiff  to  the  use  of 
his  money  as  will  bring  it  within  the  line  of 
decisions  where,  upon  dissolution,  the  liqui- 
dating or  surviving  partner  continues  the 
business,  and  by  consent  uses  the  share  of 
the  retiring  or  deceased  partner,  and  the  sit- 
uation of  the  defendants  thus  becomes  analo- 
gous to  that  of  trustees  In  their  own  wrong; 
yet  the  plaintiff  cannot  have  compensation 
both  by  way  of  profits  actually  earned  by  his 
money,  and  at  the  same  time  Interest  on-  his 
capital.  Robinson  v.  Simmons,  ubi  supra; 
Levi  v.  Karrick,  13  Iowa,  344.  When  the 
contract  of  partnership  terminated,  he  was 
then  to  have  his  share  as  it  stood  at  dissolu- 
tion; but  if,  without  bis  consent  the  defend- 
ants used  his  capital,  they  must  at  his  elec- 
tion, give  to  him  what,  if  anything,  it  bad 
earned,  or  allow  interest  for  Its  use.  If 
any  depreciation  in  the  value  of  the  assets 
taken  over  by  them  is  found  during  the  short 
period  covered  by  the  accounting,  such  de- 
crease may  be  allowed,  so  far  as  It  can  prop- 
erly be  considered,  In  finding  the  amount  of 
net  profits.  It  Is  obvious  that  what  would 
be  Just  In  one  case  might  not  be  In  another. 
He  must  now  take  one  of  two  positions— ei- 
ther that  the  defendants,  In  their  relation  to 
him,  had  been  guilty  of  bad  faith  and  a 
breach  of  their  trust  and  must  account  not 
only  for  the  principal,  but  for  all  profits 
received  by  them  by.  the  wrongful  use  of  his 
money,  which  is  the  measure  of  their  lia- 
bility; or  he  must  be  content  with  accepting 
Interest  in  full  satisfaction  for  the  use  of  his 
principal.  Robinson  v.  Simmons,  ubi  supra. 
The  use  by  the  defendants  of  the  property  of 
the  plaintiff  after  August  31,  1872,  which  is 
the  date  found  by  the  master  when  the  share 
of  the  partners  In  the  assets  of  the  partner- 
ship could  have  been  liquidated  and  paid, 
was  unauthorized.  But  whether,  under  such 
conditions,  they  should  be  allowed  anything 
for  their  skill  and  services  Is  within  the  dis- 
cretion and  control  of  the  court,  and  does  not 
rest  on  any  contract  made  by  the  parties. 
Robinson  v.  Simmons,  ubi  supra;  Turnbull  v. 
Pomeroy,  140  Mass.  117,  3  N.  E.  15;  Thayef 
v.  Badger,  171  Mass.  279,  280,  60  N.  E.  541. 
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It  does  not  appear  that  the  nature  of  the 
business  presented  any  extraordinary  difficul- 
ties, or  called  for  more  than  ordinary  busi- 
ness skill  or  ability,  though,  as  a  result  of 
its  continuance,  large  profits  appear  to  have 
been  realised.  The  defendants  apparently 
kept  in  successful  operation  the  business  en- 
terprise of  which  they  had  taken  possession 
at  the  dissolution  of  the  firm,  and  to  this 
extent  It  may  be  found  that  the  subsequent 
profits  can  be  said  to  be  due  to  their  efforts. 

In  finding  the  net  profits  the  master  has 
allowed  8  per  cent,  by  way  of  interest  on 
capital  and  profits  invested  as  capital  by  the 
defendants,  but  he  does  not  state  whether  he 
finds  that  the  sums  which  each  of  them 
would  thus  receive  should  be  treated  as 
equivalent  to  that  part  of  the  net  profits  due 
to  their  skill  and  services,  and,  if  so,  then 
the  balance  remaining  would  not  be  subject 
to  any  further  reduction,  but  should  be  con- 
sidered as  the  actual  earnings  of  the  whole 
capital  invested,  including  the  amount  due  to 
the  plaintiff.  It  may  be  assumed  that  he  re- 
garded the  contract  of  partnership  as  still 
controlling  the  rights  of  the  parties;  but  if 
interest  at  the  date  of  dissolution  should  be 
allowed  on  the  original  capital  invested,  after 
dissolution  Interest  ought  hot  to  be  charged 
nntil  the  balance  has  been  found  on  a  settle- 
ment between  the  parties,  and  a  reasonable 
time  has  passed  Id  which  to  wind  up  the  af- 
fairs of  the  firm.  Crabtree  v.  Randall,  133 
Mass.  652;  Bradley  v.  Brigbam  et  al.,  137 
Mass.  S45.  54ft.  If,  however,  the  defendants 
were  entitled  to  be  further  allowed  such  part 
of  the  net  profits  as  the  master,  upon  the 
evidence  before  him.  might  find  to  be  Just  and 
equitable,  then,  in  order  to  give  the  plaintiff 
equality  of  participation,  interest  at  the  same 
rate  for  like  periods  of  time  after  August  31, 
1872,  would  have  to  be  reckoned,  not  only 
upon  his  principal,  but  also  upon  that  prin- 
cipal as  augmented  for  each  period  by  his 
■hare  of  the  actual  profits  when  found. 

In  order  to  avoid  what  might  become  a 
long  and  complex,  if  not  impossible,  state- 
ment of  the  accounts,  the  same  result  is  sub- 
stantially reached,  and  the  plaintiff  may 
have  the  net  profits  stand,  without  diminu- 
tion by  any  credit  of  Interest  on  the  total 
capital  and  profits  which  have  been  invested 
in  the  business.  From  the  net  profits  so 
stated  such  a  sum  is  to  be  deducted  as  the 
master  finds  is  solely  attributable  to  the  skill 
and  services  of  the  defendants,  and  the  bal- 
ance is  to  be  treated  as  actual  profits,  In 
which  the  whole  capital  invested  is  entitled 
to  share  equally.  This  method  of  determin- 
ing the  share  of  each  of  the  parties  Interested 
allows  to  the  defendants  the  amount  actually 
earned  by  their  capital;  and  if  it  be  said 
they  lose  Interest  the  reply  is  not  only  that 
the  original  contract  is  not  to  control,  which 
provided  for  interest  at  the  rate  of  8  per  cent 
on  the  capital  invested  during  the  life  of  the 
partnership,  but  the  plaintiff  also  gets  no  in- 
terest upon  his  share,  which  they  have  used 


against  his  will,  and  In  their  own  wrong. 
Dunlap  v.  Watson,  ubl  supra.  An  allowance 
to  them  of  so  much  of  the  net  profits  as  may 
be  found  due  to  their  skill  and  ability  is  all 
that  they  are  equitably  entitled  to  receive. 
The  plaintiff,  therefore,  after  August  81, 
1872,  is  to  be  allowed  such  portion  of  the  ac- 
tual profits  as  his  amount  of  capital  bears  to 
the  whole  capital  Invested.  Freeman  v. 
Freeman,  142  Mass.  08-106,  7  N.  E.  710;  Dun- 
lap  v.  Watson,  ubl  supra;  Hartman  v.  Woehr 
et  al.,  18  N.  J.  Eq.  383-380;  Featherston- 
haugh  v.  Fenwick,  17  Ves.  293. 

The  result  to  which  we  have  come  may  be 
stated  as  follows:  The  sum  of  $13,529.58  is 
to  be  treated  as  a  constant  factor  in  the  prob- 
lem of  ascertaining  the  final  amount  due  to 
the  plaintiff.  There  is  to  be  added  to  it  the 
value  of  bis  interest  in  the  good  will  of  the 
firm  at  the  date  of  dissolution,  and  the  total 
amount  represents  his  share  in  the  assets  of 
the  partnership.  This  amount  is  to  be  fur- 
ther increased  by  the  plaintiff's  part  of  the 
actual  profits  accruing  to  him  from  the  use 
of  bis  money  or  share  after  August  31,  1872, 
and  up  to  December  27,  1873.  From  the 
principal  so  found  the  partial  payment  ot 
$12,843.03  is  to  be  deducted,  and  on  the  new 
principal  interest  is  to  be  computed  at  the 
rate  of  6  per  cent  from  December  27,  1873. 
to  the  date  of  the  entry  of  the  final  decree. 
The  case  must  be  recommitted  to  the  master 
to  make  the  necessary  computations  and  find- 
ings and  state  the  result  in  a  final  report' 

Decree  for  the  plaintiff  accordingly. 


am  n.  t.  » 
DOLFINI  t.  ERIE  B.  CO. 
(Court  of  Appeals  of  New  Tor*.    March  4, 
1904.) 

RAILROADS-ACCIDENT  AT  CROSSING-CON- 
TRIBUTORY  NEGLIGENCE. 

1.  In  an  action  to  recover  for  injuries  at  a 
crossing,  plaintiff  testified  that  on  a  clear  day, 
when  20  feet  distant  from  the  track,  he  saw 
nothing  on  the  tracks.  It  appeared  that  from  a 
point  to  feet  distant  there  was  an  unobstructed 
view  in  the  direction  from  which  a  train  was 
coming  for  several  hundred  feet  and  that  if 
be  had  looked  as  stated  In  his  testimony,  the 
train  must  have  been  in  plain  sight.  Hem,  that 
his  testimony  was  incredible,  as  a  matter  of 
law. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Peter  D.  Dolflni  against  the  Erie 
Railroad  Company.  From  a  judgment  of  the 
Appellate  Division  (81  N.  Y.  Supp.  1124)  af- 
firming a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Henry  Bacon  and  Joseph  Merrict,  for  appel- 
lant   Edwin  S.  Merrill,  for  respondent 

CULLEN,  J.  On  the  record  before  us,  we 
think  that  the  plaintiff  was  clearly  guilty 
of  contributory  negligence,  precluding  a  re- 
covery for  his  Injuries,  and  that  the  motion 
of  the  defendant  made  on  the  trial  to  dismiss 
the  complaint  should  have  been  granted.    On 
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a  clear  Bummer's  afternoon,  between  4  and 
5  o'clock,  the  plaintiff  was  driving  along  a 
public  highway  In  Orange  county  towards  the 
Intersection  of  such  highway  with  the  Erie 
Railroad,  known  as  "Ryan's  crossing."  The 
plaintiff  was  approaching  the  railroad  from 
the  south.  When  he  had  arrived  in  the  vi- 
cinity of  the  crossing,  there  was  a  freight 
train  going  east  on  the  track  nearest  to  him. 
He  testified  that  he  waited  until  this  train 
disappeared  from  his  view  towards  the  east, 
and  thereupon  started  to  cross  the  railroad; 
that  when  20  feet  distant  from  the  near  track 
he  looked  to  the  right  or  east  and  saw  that 
nothing  was  on  the  tracks;  that  he  con- 
tinued across  the  railroad,  and  that,  as  he 
was  passing  over  the  northerly  or  west-bound 
track,  bis  vehicle  was  struck  by  a  passenger 
train  coming  from  the  east,  and  be  received 
the  injuries  for  which  he  brought  the  action. 
The  horse  was  going  "on  a  good,  fair  walk." 
At  the  scene  of  tbe  accident  the  highway  in- 
tersects the  railroad  at  an  acute  angle. 
There  was  a  much  greater  space  than  usual 
between  the  two  tracks,  In  consequence  of 
there  having  formerly  been  another  track  be- 
tween them.  The  distance  between  the  first 
or  nearest  rail  of  the  east-bound  track  and 
the  nearest  rail  of  the  west-bound  track  was 
33  feet,  and  11  feet  further  would  carry  any 
object  clear  of  a  train  moving  on  the  last- 
named  track.  The  railroad  crossed  the  high- 
way on  a  straight  course,  which  continued  to 
the  east  for  a  distance  of  1,050  feet,  where 
it  curved  to  the  right  While  the  view  of  a 
traveler  approaching  from  the  south  of  this 
portion  of  the  railroad  was  somewhat  ob- 
structed by  a  wall  and  trees  until  he  reached 
a  point  75  feet  from  the  west-bound  track, 
from  that  point  the  view  was  entirely  clear. 
He  could  there  see  the  railroad  to  tbe  east 
for  a  distance  of  800  feet  At  50  feet  from 
the  crossing  he  could  see  the  road  for  800 
feet  and  at  25  feet  from  the  crossing  for 
1,000  feet  The  grade  of  the  railroad  from 
the  east  to  the  crossing  was  slightly  rising, 
and  the  grade  of  the  highway  towards  the 
crossing  was  also  rising.  The  speed  of  the 
train  which  struck  the  plaintiff's  vehicle  was 
from  30  to  35  miles  an  hour.  If  the  plain- 
tiff looked  at  the  point  stated  in  his  testi- 
mony, the  train  at  the  time  must  have  been 
two  or  three  hundred  feet  west  of  the  curve, 
and  in  plain  sight.  It  is  not  sufBcient  that 
tbe  plaintiff  testifies  that  he  looked,  but  did 
not  see.  Such  a  statement  is  Incredible,  as  a 
matter  of  law.  Matter  of  Harriot  145  N.  Y. 
540,  40  N.  B.  24ft. 

The  case  before  us  is  not  like  those  often 
occurring  at  railroad  crossings,  where,  as  the 
traveler  approaches  the  railroad  at  some 
points,  he  obtains  a  clear  view  of  the  track, 
and  at  other  points  his  vision  is  obstructed  by 
intervening  obstacles.  In  such,  cases  it  may 
be  that  the  traveler,  though  exercising  due 
care,  may  fail  to  see  the  approaching  train. 
Here,  for  at  least  75  feet  from  the  crossing, 
tbe  view  was  clear  and  unobstructed.    It  is 


true  that  in  the  present  case  the  crossing  was 
unusually  long,  and  therefore  more  than  usu- 
al time  would  be  required  to  pass  over  it 
But  the  plaintiff  had  ample  opportunity  as 
he  crossed  the  near  or  east-bound  track,  and 
also  in  the  space  between  the  two  tracks,  to 
discover  whether  any  train  was  approaching 
on  tbe  far  track.  It  is  apparent  that  tbe  ac- 
cident was  caused  by  the  plaintiff's  neglect  to 
exercise  ordinary  caution  to  see  whether 
there  was  any  brain  coming  from  the  east 
At  the  time  of  the  accident  there  were  trav- 
elers on  the  other  side  of  the  railroad,  includ- 
ing two  who  were  driving  vehicles,  waiting 
until  they  could  cross  in  safety.  They  had 
no  difficulty  In  discovering  the  approach  of 
the  passenger  train,  and  made  no  attempt  to 
cross. 

The  judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  granted;  costs  to 
abide  the  event 

PARKER,  0.  X,  and  GRAY,  HAI6HT, 
MARTIN,  and  WERNER,  JJ„  concur. 
VANN,  J.,  not  sitting. 

Judgment  reversed,  eta. 


078  N.   T.   ») 

LORD  et  al.  v.  HULL. 

(Court  of  Appeals  of  New  York.    March  4, 
1904.) 

PARTNERSHIP-ACCOUNTING-WHEN  GRANTED. 

1.  An  action  for  an  accounting  in  equity  will 
not  lie  where  it  is  a  mere  incident  to  the  set- 
tlement of  a  solitary  matter  in  dispute  between 
partners,  not  vital  to  either  party,  and  where 
no  dissolution  is  sought. 

2.  Two  partners  cannot  maintain  an  action 
for  an  accounting  against  a  third  partner  be- 
cause of  a  dispute  between  them  as  to  whether 
a  certain  contract  with  a  third  party  was  bind- 
ing on  the  firm,  or  only  the  two  copartners, 
where  no  dissolution  of  the  partnership  is  ask- 
ed, and  there  is  no  claim  that  the  third  partner 
was  insolvent  or  had  been  guilty  of  any  miscon- 
duct, or  the  books  had  not  beeu  properly  kept, 
or  that  plaintiffs  did  not  have  access  to  them, 
and  there  was  nothing  involved  in  the  account- 
ing except  the  matter  of  the  disputed  contract 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

Action  by  Austin  W.  Lord  and  others 
against  Washington  Hull  and  Kenneth  M. 
Murchison,  Jr.  From  a  judgment  of  the  Ap- 
pellate Division  (74  N.  Y.  Supp.  711)  afitrm- 
lng  a  judgment  for  plaintiffs  and  Murchison, 
defendant  Hull  appeals.    Reversed. 

It  is  alleged  in  the  complaint  that  in  Sep- 
tember, 1884,  tbe  plaintiffs  and  the  defendant 
Hull  formed  a  copartnership  to  carry  on 
business  as  architects  in  tbe  city  of  New 
York,  at  first  for  a  definite  period,  but  finally 
until  certain  work  was  finished,  and  that  the 
time  for  the  termination  thereof  was  un- 
certain, owing  to  the  large  number  of  un- 
finished contracts  on  hand.  The  powers, 
rights,  and  obligations  of  the  copartners  were 
in  all  respects  equal.    On  the  18th  of  Feb- 
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ruary,  1896,  a  written  agreement  was  made 
In  the  name  of  the  firm  with  Kenneth  M. 
Murchison,  Jr.,  containing  a  promise  "to  pay 
him  ten  per  cent  of  the  gross  commissions 
for  the  work  on  the  residence  of  William  A. 
Clark,"  not  yet  completed.  The  rest  of  the 
complaint  (Murchison  not  having  been  a 
party,  when  it  was  drawn)  is  as  follows: 
"That  a  disagreement  has  arisen  between  the 
plaintiffs  and  defendant  as  to  the  payments 
which  have  been  and  are  still  to  be  made  to 
the  said  Kenneth  M.  Murchison,  Jr.,  and  as 
to  the  obligations  of  the  copartnership  to  the 
said  Murchison,  Jr.,  under  the  contract  en- 
tered into  by  said  copartners  and  said  Mur- 
chison, being  the  "agreement  of  February 
18,  1896  (Schedule  B,  hereto  annexed),  here- 
inbefore set  forth;  that  the  defendant  has 
withdrawn  from  the  funds  of  the  copartner- 
ship and  has  appropriated  to  his  own  use 
the  sum  of  $945,  which  was  a  sum  largely 
in  excess  of  any  and  all  sums  to  which  he 
was  entitled  at  the  time  Of  such  withdrawal, 
and  threatens  to  withdraw  from  the  funds 
of  the  said  copartnership  from  time  to  time 
hereafter  such  sum  or  sums  as  he  may  deem 
himself  entitled  to,  irrespective  of  the  rights 
of  the  plaintiffs;  that  the  plaintiffs  do  not 
desire  to  dissolve  the  copartnership  existing 
between  them  and  the  defendant,  for  the 
reason  that  the  '  plaintiffs  believe  that  the 
contracts  entered  into  between  such  copart- 
nership and  William  A.  Clark,  the  owner  of 
one  of  the  works  set  forth  in  Schedule 
C,  hereto  annexed,  and  yet  incomplete,  re- 
quire the  exercise  of  the  professional  skill 
and  ability  of  all  the  members  of  the  said 
firm,  which  could  not  be  secured  upon  a  dis- 
solution of  the  said  copartnership,  and  that 
loss  and  damage  would  be  sustained  by  the 
plaintiffs  if  such  contracts  were  broken  by 
the  dissolution  of  said  copartnership;  that 
the  plaintiffs  are  without  an  adequate  rem- 
edy at  law."  There  was  no  allegation  that 
Hull  was  Insolvent,  or  that  there  was  any 
occasion  for  an  accounting,  except  with  ref- 
erence to  the  Murchison  contract  The  re- 
lief demanded  was  an  accounting  as  to  all 
copartnership  affairs  to  date,  and  an  adjudi- 
cation of  the  rights  and  obligations  of  the 
parties  under  their  copartuershlp  agreement 
and  under  the  contract  with  Murchison. 
There  was  also  a  prayer  for  general  relief, 
but  none  .for  an  injunction,  either  temporary 
or  permanent  The  defendant  Hull  alleged 
in  his  answer  that  the  agreement  with 
Murchison  was  made  without  authority,  and 
was  not  binding  on  the  firm;  that  the  plain- 
tiffs had  unlawfully  paid  him  thereon  large 
sums  of  money  out  of  the  funds  of  the  Arm; 
and  that  they  threaten  to  continue  such  pay- 
ments. A  few  days  before  the  action  was 
tried,  Murchison  moved  at  Special  Term,  on 
notice  to  the  parties,  to  he  made  a  party  de- 
fendant with  leave  to  serve  an  answer  upon 
both  the  plaintiffs  and  the  defendant  The 
motion,  although  opposed,  was  granted,  and 
no  one  appealed  from  the  order.    The  answer 


of  Murchison,  served  on  all  the  parties,  after 
certain  denials,  set  forth,  "by  way  of  an 
equitable  counterclaim,"  the  agreement  be- 
tween himself  and  the  Arm,  and  alleged  that 
the  firm  owed  him  the  sum  of  $2,100  and  up- 
wards thereon.  He  asked  for  an  accounting 
to  ascertain  the  amount  received  by  the 
firm  as  commissions  from  said  Clark,  and  for 
judgment  against  the  plaintiffs  and  the  de- 
fendant Hull  for  the  amount  found  due  him, 
with  other  relief.  The  last  set  of  copartner- 
ship articles  provided  "that  upon  completion 
of  the  works  above  mentioned  a  true  and 
final  accounting- shall  be  made  by  the  par- 
ties to  this  agreement  each  to  the  others,  and 
all  the  property  of  the  firm  *  •  *  shall 
be  equally  divided  between  them."  Upon 
the  trial  it  appeared  from  the  testimony  of 
the  plaintiffs  that  there  was  "nothing  to  nave 
an  accounting  about  except  Mr.  Murchlson's 
share  of  those  commissions."  The  trial  judge 
found  the  facts  as  alleged  by  the  plaintiffs 
and  the  defendant  Murchison,  and  the  de- 
cree entered  held  the  Murchison  agreement 
valid  and.  binding  upon  the  firm,  interpreted 
its  meaning  in  accordance  with  their  con- 
tention, and  awarded  judgment  in  favor  of 
the  plaintiffs  and  against  the  defendant  Hull 
for  $1,415.27,  with  costs,  and  in  favor  of  the 
defendant  Murchison  against  the  plaintiffs 
and  the  defendant  Hull  for  the  sum  of  $3,000, 
besides  costs.  Upon  appeal  by  Hull  to  the 
Appellate  Division,  the  judgment  was  in  all 
things  affirmed— two  of  the  justices  dissent- 
ing—and he  now  comes  to  this  court 

John  Henry  Hull,  for  appellant  J.  Albert 
Lane,  for  respondents  Lord  and  others. 
Henry  B.  Culver,  for  respondent  Murchison. 

VANN,  J.  (after  stating  the  facts).  This 
action  was  brought  by  two  copartners 
against  the  third  for  an  accounting,  without 
a  dissolution,  and  it  is  not  surprising  that  a 
challenge  is  interposed  to  the  jurisdiction  of 
the  court  The  contract  of  copartnership  has 
existed  as  long  as  the  common  law,  and  a 
vast  amount  of  business  has  been  transacted 
by  persons  working  together  under  this  re- 
lation. The  law  upon  the  subject  is  found- 
ed on  the  custom  of  merchants,  who  have 
thus,  in  effect  made  their  own  law,  yet  we 
find  no  well-considered  case  which  approves 
of  such  an  action  as  the  one  now  before 
us.  While  the  novelty  of  an  action  is  by  no 
means  conclusive  against  it  still  It  is  sug- 
gestive, when  the  history  of  the  law  relat- 
ing to  the  subject  shows  many  occasions  and 
few  efforts. 

The  general  rule  Is  that  a  court  of  equity, 
in  a  suit  by  one  partner  against  another,  will 
not  interfere  In  matters  of  internal  regula- 
tion, or  except  with  a  view  to  dissolve  the 
partnership,  and  by  a  final  decree  to  adjust 
all  its  affairs.  Story  on  Partnership,  {  229; 
Llndley,  567;  Gow,  114;  Parsons,  t  206; 
Bates,  g  910;  Collier,  §  236.  It  is  not  its  of- 
fice "to  enter  into  a  consideration  of  mere 
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partnership  squabbles"  (Wray  v.  Hutchinson, 
2  Mylne  &  Keen,  235,  238),  or  "on  every  occa- 
sion to  take  the  management  of  every  play- 
house and  brewhouse"  (Carlin  v.  Drury,  Ve- 
sey  &  B.  153,  158).  If  the  members  of  a 
firm  cannot  agree  as  to  the  method  of  con- 
ducting their  business,  the  courts  will  not  at- 
tempt to  conduct  it  for  them.  Aside  from 
the  inconvenience  of  constant  interference, 
as  litigation  is  apt  to  breed  hard  feelings, 
easy  appeals  to  the  courts  to  settle  the  dif- 
ferences of  a  going  concern  would  tend  to 
do  away  with  mutual  forbearance,  foment 
discord,  and  lead  to  dissolution.  It  is  to  the 
interest  of  the  law  of  partnership  that  fre- 
quent resort  to  the  courts  by  copartners 
should  not  be  encouraged,  and  tbey  should 
realize  that,  as  a  rule,  they  must  settle  their 
own  differences,  or  go  out  of  business.  As 
a  learned  writer  has  said:  "A  partner  who 
is  driven  to  a. court  of  equity,  as  the  only 
means  by  which  he  can  get  an  accounting 
from  his  copartners,  may  be  supposed  to  be 
in  a  position  which  will  be  benefited  by  a 
dissolution;  In  other  words,  such  a  partner- 
ship as  that  ought  to  be  dissolved."  Parsons 
on  Partnership  (4th  Ed.)  g  206.  "If  a  con- 
tinuance of  the  partnership  is  contemplated," 
as  another  commentator  has  said,  "or  if  an 
accounting  of  only  part  of  the  partnership 
concerns  is  allowed,  no  complete  justice  can 
be  done  between  the  partners,  and  the  fluctu- 
ations of  a  continuing  business  will  render 
the  accounting  which  is  correct  to-day  incor- 
rect to-morrow;  and  to  entertain  such  bills  on 
behalf  of  a  partner  would  involve  the  court 
in  incessant  litigation,  foment  disputes,  and 
needlessly  drag  partners  not  in  fault  before 
the. public  tribunals."  2  Bates  on  Partner- 
ship, i  910.  Judge  Story  declared  that  "a 
mere  fugitive,  temporary  breach,  Involving 
no  serious  evils  or  mischief,  and  not  endan- 
gering the  future  success  and  operations  of 
the  partnership,  will  therefore  not  constitute 
any  case  for  equitable  relief.  *  •  *  It  is 
very  certain  that,  pending  the  partnership, 
courts  of  equity  will  not  Interfere  to  settle 
accounts  and  set  right  the  balance  between 
the  partners,  but  await  the  regular  winding 
up  of  the  concern."  Story  on  Partnership,  {§ 
225,  229. 

While  a  forced  accounting  without  a  disso- 
lution is  not  impossible,  it  is  by  no  means  a 
matter  of  course,  for  facts'  must  be  alleged 
and  proved  showing  that  it  is  essential  to  the 
continuance  of  the  business,  or  that  some 
special  and  unusual  reason  exists  to  make  it 
necessary.  Thus,  Mr.  Lindley,  upon  whom 
reliance  was  placed  by  the  courts  below,  men- 
tions three  classes  of  cases  as  exceptions  to 
the  general  rule:  "(1)  Where  one  partner 
has  sought  to  withhold  from  his  copartner 
the  profits  arising  from  some  secret  transac- 
tion; (2)  where  the  partnership  Is  for  a  term 
of  years  still  unexpired,  and  one  partner  has 
sought  to  exclude  or  expel  his  copartner,  or 
drive  him  to  a  dissolution;    (3)  where  the 


partnership  has  proved  a  failure,  and  the 
partners  are  too  numerous  to  be  made  parties 
to  the  action,  and  a  limited  account  will  re- 
sult in  justice  to  them  all."  The  plaintiffs 
claim  that  this  case  belongs  to  the  second, 
class,  and  the  courts  below  have  so  held;  but, 
as  we .  think,  It  does  not  come  under  any 
head  of  Mr.  Undley's  classification,  which 
is  correct  as  far  as  it  goes,  and  it  goes  as 
far  in  the  direction  of  the  plaintiffs'  theory 
as  any  Just  classification  that  can  be  made. 

There  is  neither  allegation  nor  evidence 
that  Hull  tried  to  exclude  or  expel  the 
plaintiffs,  or  to  drive  them  to  a  dissolution, 
or  that  he  did  anything  in  bad  faith  or  with 
an  ulterior  purpose.  The  controversy  was 
confined  to  one  point  of  difference— the  Mur- 
chison  contract— which  was  a  matter  of  In- 
ternal regulation.  There  was  no  dispute 
about  anything  else.  The  plaintiffs  claimed 
that  the  contract  bound  the  firm,  and  that  it 
included  all  work  done  or  to  be  done  for  Mr. 
Clark,  while  Hull  claimed  that  It  did  not  bind 
the  firm,  and  that,  if  It  did,  it  embraced 
only  a  part  of  that  work.  There  was  no 
difference  in  the  computation  of  balances, 
or  claim  that  the  articles  had  been  violated 
by  either  side,  except  with  reference  to  that 
contract  The  plaintiffs  insisted  that  Hull 
had  drawn  out  more  than  his  share  of  the 
profits,  because  he  drew  one-third  of  the  in- 
come without  leaving  one-third  of  the  part 
going  to  Murehison,  and  that  thus  there 
was  a  balance  against  him.  Hull  claimed 
that  the  plaintiffs,  in  paying  anything  to  Mur- 
ehison, wasted  the  assets  of  the  firm,  and 
thus  there  was  a  balance  against  them. 
When  the  interlocutory  judgment  was  made, 
the  parties  at  once  stipulated  the  respective 
balances  on  the  basis  of  that  decree,  and  thus 
obviated  a  reference,  so  that  final  judgment 
was  entered  without  delay.  Neither  party 
desired  an  accounting,  except  as  an  excuse 
to  sustain  or  defeat  the  Murehison  contract. 
Exclusion  from  a  small  portion  of  the  profits, 
paid  or  withheld  in  good  faith  on  account  of 
that  contract,  was  not  exclusion  from  the  af- 
fairs of  the  firm,  yet  an  accounting  was 
sought  only  as  a  means  of  settling  the  dis- 
pute over  that  particular  subject,  which  re- 
lated simply  to  a  detail  in  the  management 
of  the  business.  No  discovery  was  asked  for. 
There  was  no  claim  that  Hull  was  insolvent, 
or  that  he  had  suppressed  any  fact,  or  had 
made  secret  profits,  or  had  been  guilty  of  bad 
conduct,  or  that  the  books  had  not  been 
properly  kept,  or  that  the  plaintiffs  had  been 
denied  access  to  the  books.  There  was  no 
evidence  that  any  partner  had-  refused  to 
give  an  account  of  all  moneys  received  by 
him,  or  that  there  was  error  or  omission  of 
any  kind  in  the  accounts  of  the  firm,  except 
as  limited  to  the  Murehison  agreement.  It 
was  easy  to  test  the  validity  of  that  contract 
by  simply  withholding  payment,  forcing  Mur- 
ehison to  sue,  and  raising  the  question  by 
answer.    That  was  not  an  equitable,  but  a 
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legal,  question.  Murchlson's  claim  did  not 
differ  from  that  of  any  firm  creditor,  except 
that  the  partners  were  at  odds  over  Its  va- 
lidity. "No  action  can  be  maintained  by  one 
partner  against  the  other  in  respect  to  par- 
ticular Items  of  account  pertaining  to  the 
partnership  business."  Thompson  v.  Lowe, 
111  Ind.  274,  12  N.  B.  477. 

An  accounting  without  a  dissolution  has 
never  been  allowed,  under  the  circumstan- 
ces of  this  case,  by  any  court  In  this  coun- 
try or  in  England,  so  far  as  we  can  learn 
from  the  authorities  cited  by  counsel  or 
■discovered  by  ourselves.  A  brief  review  of 
the  leading  cases  will  show  that  the  prin- 
ciple upon  which  they  rest  has  no  appli- 
cation to  the  facts  of  the  case  before  us. 
In  Fairthorne  v.  Weston,  3  Hare's  Ch.  R. 
3S7,  the  plaintiff  bought  into  the  business 
of  an  attorney,  paying  £700  down,  and  agree- 
ing to  pay  700  more  at  the  end  of  five  years, 
-when  the  defendant  was  to  retire,  and  the 
business  was  to  belong  to  the  plaintiff.  Dur- 
ing the  five  years  the  parties  were  to  be  co- 
partners, sharing  the  profits  and  expenses 
equally.  After  a  while  the  defendant,  for 
the  fraudulent  purpose  of  getting  rid  of  his 
contract,  received  money,  and  refused  to  ac- 
count for  It,  excluded  the  plaintiff  from  all 
knowledge  and  control  over  the  business, 
used  insulting  language  toward  him,  and  vio- 
lated the  copartnership  agreement  in  other 
ways,  and  all  in  order  to  bring  about  a  dis- 
solution. A  bill  filed  for  an  accounting, 
without  a  dissolution,  was  sustained  upon  the 
ground  that  the  defendant  was  violating  the 
contract  in  order  to  compel  the  plaintiff  to 
submit  to  a  dissolution  upon  very  injurious 
terms,  and  that  the  court  had  power  to  sup- 
port as  well  as  dissolve  a  partnership.  In 
Richards  v.  Davis,  2  Russell  &  M.  347,  a  co- 
partnership for  a  long  term  had  not  expired, 
and  the  acting  partner  excluded  the  others 
"from  the  means  of  ascertaining  the  state  of 
the  partnership  affairs."  A  bill  for  an  ac- 
counting, and  to  permit  the  plaintiffs  "to 
have  access  to  all  the  books  of  the  partner- 
Ship,"  was  sustained;  but  the  court  refused 
to  make  an  order  "for  carrying  on  the  part- 
nership concerns,  unless  with  a  view  to  dis- 
solution.'* It  Is  claimed  that  this  case  was 
overruled  by  Knebell  v.  White,  2  Tounge  & 
C.  Exch.  IB,  where  It  was  held  that  a  bill 
for  an  account  of  partnership  transactions 
must  pray  for  a  dissolution,  or  the  court 
could  not  take  jurisdiction.  From  the  frag- 
mentary report  of  Harrison  v.  Armitage,  4 
Mad.  143,  it  appears  that  the  defendant  de- 
nied that  there  was  any  partnership;  and 
the  court  so  held,  but  remarked  orally  that 
one  partner  might  file  a  bill  against  another 
for  an  account  without  asking  for  a  dissolu- 
tion, although  not  in  a  case  of  interim  man- 
agement The  remark  was  obiter,  and  so 
limited  as  not  to  Include  the  case  we  are  con- 
sidering, yet  it  Is  one  of  the  few  authorities 
relied  upon  by  those  who  elalm  that  courts 


of  equity  should  open  their  doors  to  admit 
quarreling  copartners.  In  Knowlesv.  Hough- 
ton, 11  Vesey,  Jr.,  Ch.  R.  168,  the  existence 
of  the  partnership  was  denied  by  the  defend- 
ant, who  claimed  that  the  plaintiff  "was 
merely  employed  as  a  clerk."  An  accounting 
was  granted  without  a  dissolution,  the  ob- 
ject being  to  establish  the  partnership.  In 
Lascomb  v.  Russell,  4  Simons,'8,  there  was  a 
partnership  for  seven  years,  "and  so  from 
seven  years  to  seven  years,  till  determined  by 
notice."  After  the  first  period  had  expired, 
and  one  year  of  the  second,  a  bill  was  filed 
for  an  account  of  the  profits,  upon  the  allega- 
tion that  no  settlement  had  been  made  for 
the  last  three  years.  In  dismissing  the  bill, 
the  court  said:  "With  respect  to  the  law  of 
this  court  upon  this  subject,  there  Is  no  In- 
stance of  an  account  being  decreed  of  the 
profits  of  a  partnership  on  a  bill  which  does 
not  pray  a  dissolution,  but  contemplates  the 
subsistence  of  the  partnership.  *  *  * 
With  respect  to  occasional  breaches  of  agree- 
ment between  partners,  when  they  are  not 
of  so  grievous  a  nature  as  to  make  it  im- 
possible that  the  partnership  should  continue, 
the  court  stands  neuter;  but  when  It  finds 
that  the  acts  complained  of  are  of  such  a 
character  as  to  show  that  the  partners  can- 
not continue  partners,  and  that  relief  can- 
not be  given  but  by  a  dissolution,  the  court 
will  decree  it,  although  it  is  not  specifically 
nsked.  Here  a  dissolution  is  not  prayed  for, 
and,  if  the  court  were  to  do  what  is  asked, 
It  would  not  be  final."  Under  similar  cir- 
cumstances; Lord  Eldon  dismissed  the  bill 
In  Forman  v.  Humfray,  2  Ves.  &  B.  328; 
observing  "that,  if  a  partner  can  come  here 
merely  for  an  account  pending  the  partner- 
ship, there  seems  nothing  to  prevent  his  com- 
ing annually."  In  Taylor  v.  Davis,  A  Law 
J.  (N.  S.)  18,  an  injunction  was  granted,  re- 
straining the  defendant  from  retaining  in 
his  sole  possession,  and  excluding  the  plain- 
tiff from  access  to,  a  book  kept  by  the  firm, 
and  indispensable  to  the  business.  The  book 
had  been  abstracted  by  the  defendant,  and 
he  had  threatened  to  burn  it.  In  Marshall 
v.  Oolman,  2  Jacob  &  W.  266,  the  court 
declined  to  restrain  the  defendant  from  vio- 
lating the  articles  of  partnership,  in  refusing 
to  use  the  name  of  the  plaintiff  as  a  part  of 
the  firm  name  in  .the  transaction  of  firm  busi- 
ness. The  lord  chancellor  said:  "It  would 
be  quite  a  new  head  of  equity  for  the  court 
to  interfere  where  one  party  violates  a  par- 
ticular covenant,  and  the  other  party  does 
not  choose  to  put  an  end  to  the  partnership. 
In  that  way  there  may  be  a  separate  suit 
and  a  perpetual  injunction  in  respect  of  each 
covenant,  and  that  is  a  jurisdiction  that  we 
have  never  decidedly  entertained."  In  Kne- 
bell v.  White,  2  Younge  &  a  15,  previous 
conflicting  decisions  were  considered,  and  the 
court  said:  "It  may  now,  therefore,  be  con- 
sidered as  settled  that,  in  the  case  of  or- 
dinary trading  partnerships,  an  account  oC 
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partnership  transactions  mnat  be  consequent 
upon  a  dissolution  of  the  partnership."  These 
eases  illustrate,  If  they  do  not  exhaust,  the 
instances  -where  the  courts  of  England  have 
Interfered,  or  refused  to  Interfere,  when  a 
dissolution  of  the  firm  -was  not  asked.  In 
this  country  the  question  does  not  appear  to 
have  been  directly  decided,  at  least  not  In 
this  state.  It  was  not  Involved  in  Sanger 
T.  French,  157  N.  X.  213,  51  N.  H.  079,  nor  in 
Traphagen  v.  Burt,  67  N.  Y.  30,  as  will  ap- 
pear from  an  examination  of  the  facts.  The 
primary  object  of  those  actions  was  to  estab- 
lish a  partnership  with  reference  to  a  par- 
ticular adventure,  and  they  turned  mainly 
on  the  existence  and  effect  of  an  oral  agree- 
ment between  the  parties.  Our  courts,  and 
especially  those  having  -  jurisdiction  under 
the  laws  of  Congress,  have  sometimes  in- 
terfered by  injunction  in  a  flagrant  case  of 
danger  and  Injustice,  although  no  dissolu- 
tion of  the  firm  was  contemplated.  Marble 
Co.  v.  Ripley,  10  Wall.  339,  19  L.  Ed.  955; 
Leavltt  v.  Windsor  Land  Co.,  54  Fed.  439,  4 
C.  CUA.  425.  This  is  quite  different  from  an 
action  for  an  accounting  without  a*  dissolu- 
tion, where  no  especial  reason  is  alleged  or 
proved  to  show  that  one  is  necessary,  or  to 
authorise  a  departure  from  the  general  rule. 
A  court  of  equity  will  not  take  cognizance 
of  an  action  for  an  accounting  as  a  mere  In- 
cident to  the  settlement  of  a  solitary  matter 
In  dispnte  between  partners,  when  It  is  not 
Tltal  to  either  party  or  to  the  business,  and 
dissolution  is  not  sought.  Actions  to  estab- 
lish a  partnership,  the  existence  of  which  was 
denied  by  the  partner  In  control  to  give  a 
partner  access  to  the  books  after  persistent 
refusal,  or  to  permit  him  to  take  part  in  the 
business  from  which  he  had  been  excluded, 
are  founded  on  intentional  and  continuous 
Wrongdoing,  which,  unless  arrested,  might 
subvert  the  partnership.  When  one  party 
aeizee  or  absorbs  the  entire  business,  or 
usurps  rights  of  his  copa-tner  which  are  es- 
sential to  his  safety  or  the  safety  of  the 
Arm,  or  persists  in  misconduct  so  gross  as  to 
threaten  destruction  to  the  Interests  of  all, 
the  court  may  intervene  to  restore  the  rights 
of  the  Innocent  party,  or  to.  rescue  a  paying 
business  from  ruin.  Extreme  necessity  only, 
however,  will  justify  Interference  without  a 
dissolution.  There  was  no  sufficient  reason 
for  an  appeal  to  a  court  of  equity  in  the  case 
under  consideration.  There  was  no  equity 
In  the  bill  as  filed  by  the  plaintiffs,  and  none 
In  the  case  made  for  them  by  the  evidence. 
The  defendant  Murcliison  had  an  adequate 
remedy  at  law,  and  be  can  take  nothing  from 
bis  Intrusion  into  the  litigation,  under  the 
circumstances,  for  the  questionable  order 
admitting  him  as  a  defendant  did  not  cre- 
ate a  cause  of  action,  nor  add  to  the  juris- 
diction of  the  court  All  the  parties  should 
be  put  back  where  they  were  before  the  ac- 
tion was  commenced,  and  hence  it  is  our 
dirty  to  reverse  the  judgments  below  and  dis- 
miss the  complaint,  with  costs  to  the  defend- 


ant Hull  against  the  plaintiffs  and  the  de- 
fendant Murchison. 

GRAY,  O'BHiBN,  HAIGHT,  MARTIN,  and 
CULLBN,  JJ„  concur.  PARKER,  a  J,  a> 
sent 

Judgments  reversed. 


(178  n.  T.  8) 
HARVEY  v.  BREWER  et  at 
(Court  of  Appeals  of  New  York.    March  4,  " 
1904.) 

MECHANICS'     LIENS— PAYMENT     OF    ORDERS- 
FILING— NECESSITY,  .     . 

L  Laws  1897,  p.  621,  c.  418, 1 15,  requires  or- 
ders drawn  by  a  contractor  or  subcontractor 
for  moneys  payable  on  the  contract  to  be  filed. 
Held  not  to  affect  payments  made  by  the  owner 
for  labor  or  meter lal  furnished  outside  the  con-: 
tract 

2.  The  acceptance  by  the  owner  of  a  building 
of  an  order  drawn  on  him  by  the  'contractor  for 
money  due  under  the  contract,  which-  order  wee 

fmyable  to  a  subcontractor  who  had  filed .  a 
ien  for  the  amount,  and  the  owner's  promise  In 
writing  to  pay  it,  accepted  in  satisfaction  of  his 
lien  by  the  subcontractor,  who  thereupon  dis- 
charged it  constitutes  a  payment,  and  the  filing 
of  the  order  is  not  requisite  under  Laws  1897, 
p.  521,  c.  418,  I  15,  to  make  it  valid  against  sub- 
sequent lienors. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  William  E.  Harvey  against  • 
George  E.  Brewer  and  others.  Prom  a  judg- 
ment of  the  Appellate  Division  (£1  N.  Y. 
Supp.  840)  afllrming  a  judgment  on  report  of 
the  referee  in  an  action  to  foreclose  a  me- 
chanic's lien,  defendants  Garret  L.  Hardy 
and  others  appeal.    Affirmed. 

William  B.  Hurd,  Jr.,  for  appellant*.  Wil- 
liam B.  Anderson  and  William  Williams,  for 
respondent 

PARKER,  a  J.  In  the  year  1900  Dr. 
Brewer  made  a  contract  with  one  Conklln  to 
build  for  him  a  house  for  $8,025.  Conklln 
made  a  contract  with  the  Van  Brunt  Plumb- 
ing Company  to  do  a  certain  portion  of  the 
work,  for  which  It  filed  a  mechanic's  lien  on 
March  23d  for  $673.  Two  days  later  Conk- 
lln wrote  a  letter  to  Brewer,  requesting  him 
to  pay  to  the  Van  Brunt  Plumbing  Company 
the  sum  due  It  and  for  which  Its  lien  had 
been  filed,  and  requesting  him  to  deduct  the 
sum  from  the  last  payment  to  Conklln  on  the 
contract  price.  This  order  Dr.  Brewer  ac* 
ceptcd  on  April  3d,  and  promised.  In  writing, 
to  pay  the  Van  Brunt  Plumbing  Company 
such  sum.  Upon  the  receipt  of  this  promise 
the  agent  of  the  company  Indorsed  upon  ,'the 
back  of  it  the  following:  "Accepted  April  8, 
1901,  Van  Brunt  Plumbing  Co.,  per  Ryderl* 
Nine  days  thereafter  the  Van .IJrunt  Plumb- 
ing Company,  In  consideration  thereof,  satis- 
fied the  mechanic's  lien  and  discharged  it  .pf 
record.  A  month  and  eight  days  later,  de- 
fendants Hardy,  Voorhees,  and  ptbers  duly 
filed  mechanics'  liens.    But  in  the  meantime 


Digitized  by 


Google 


74 


70  NORTHEASTERN  REPORTER. 


(Ohio 


Biz  other  parties  filed  mechanics'  Hens  for 
various  sums,  and  in  an  action  of  foreclosure 
of  the  first  lien  filed  it  appeared  that  the  bal- 
ance due  on  the  contract  and  for  extras  was 
insufficient  to  satisfy  appellants'  lien,  and 
they  insist  that,  notwithstanding  the  accept- 
ance of  Conklin's  order  of  March  25th,  and 
Its  subsequent  payment  on  June  19th  by  Dr. 
Brewer,  the  latter  was  not  entitled  to  be 
credited  with  such  sum  of  $673  as  a  payment 
on  account  of  the  contract  price  and  for  ex- 
tras. They  Insist  that  the  transaction  which 
we  have  described  between  Conkllng,  the 
Van  Brunt  Plumbing  Company,  and  Dr. 
Brewer  was  within  section  16  of  the  lien  law 
(Laws  1887,  p.  521,  c.  418),  which  provides 
that  "no  assignment  of  a  contract  for  the 
performance  of  labor  or  the  furnishing  of 
materials  for  the  improvement  of  real  prop- 
erty or  of  the  money  or  any  part  thereof  due 
or  to  become  due  therefor,  nor  an  order 
drawn  by  a  contractor  or  subcontractor  up- 
on the  owner  of  such  real  property  for  the 
payment  of  such  money  shall  be  valid,  until 
the  contract  or  a  statement  containing  the 
substance  thereof  and  such  assignment  or  a 
copy  of  each  or  a  copy  of  such  order,  be  filed 
in  the  office  of  the  county  clerk.  •  *  •" 
This  section  Is  supposed  to  be  due  to  a  de- 
cision of  this  court  In  Bates  v.  Salt  Springs 
Nat  Bank,  157  N.  Y.  322,  51  N.  E. 
,  1033,  holding  that,  In  the  absence  of  any- 
thing to  the  contrary  in  the  contract,  and 
before  any  notice  of  mechanic's  lien  is  filed, 
the  contractor  may  assign  to  his  creditor, 
in  payment  of  his  debt,  the  whole  or  any 
portion  of  the  moneys  due  or  to  become  due 
under  the  contract,  and  the  assignee  ac- 
quires a  preference  over  a  subsequent  lien- 
or. That  statute  was  recently  before  this 
court  in  Brace  v.  City  of  Gloversvllle,  167 
N.  Y.  452,  60  N.  E.  779,  where  it  is  held 
to  apply  to  public  contracts  as  well  as  to 
those  with  private  persons,  and  In  that  par- 
ticular case  It  said  that  the  order  which 
was  given  for  materials  furnished  to  the 
contractor  constituted  an  equitable  assign- 
ment of  the  fund.  That  is  the  view  taken 
by  this  court  of  such  an  order  in  McCorkle  v. 
Herrman,  117  N.  X.  297,  22  N.  E.  948,  and  in 
Bates  v.  Salt  Springs  Nat  Bank,  supra.  So, 
If  what  was  done  here  was,  in  effect  either 
an  absolute  or  equitable  assignment  of  so 
much  of  the  fund  as  the  order  named,  it 
would  come  within  the  condemnation  of  sec- 
tion 15  of  the  lien  law,  supra.  That  section 
indicates  that  the  Legislature  was  of  the 
opinion  that  the  protection  of  the  laborers 
and  materialmen  made  it  necessary  that  no- 
tice of  an  assignment  of  the  contract  or  the 
moneys  due  thereunder,  or  some  part  there- 
of, or  an  order  drawn  by  a  contractor  upon 
the  owner,  ought  to  be  given  to  those  inter- 
ested, and  so  it  provided  that  such  an  assign- 
ment or  order  should  not  be  valid  "until  the 
contract  or  a  statement  containing  the  sub- 
stance thereof  and  such  assignment  or  a 
copy  of  each  or  a  copy  of  such  order  be  filed" 


In  the  proper  county  clerk's  office.  It  will 
be  observed,  however,  that  the  section  only 
applies  to  an  assignment  of  the  contract  or 
of  the  whole  or  some  part  of  the  moneys  duo 
or  to  become  due  thereunder,  or  an  order 
drawn  by  the  contractor  or  subcontractor 
upon  the  owner;  so  that  it  In  no  wise  affects 
payments  made  by  the  owner  on  account  of 
labor  performed  or  materials  furnished  un- 
der the  contract  The  statute  does  not  bin- 
der or  embarrass  an  owner  who  In  good 
faith  makes  such  a  payment  before  the  filing 
of  liens.  Now,  the  referee  before  whom  this 
case  was  tried,  and  the  Appellate  Division 
as  well,  reached  the  conclusion  that  the 
transaction  between  Conklin,  Dr.  Brewer, 
and  the  Van  Brunt  Plumbing  Company 
amounted  to  a  payment  of  the  $673  due  the 
Van  Brunt  Plumbing  Company,  and  for 
which  It  bad  filed  a  valid  lien  nearly  two 
months  before  appellants'  lien  was  filed. 
We  concur  In  that  view.  A  valid  lien  hav- 
ing been  acquired  by  the  Van  Brunt  Plumb- 
ing Company  for  $673  due  to  it  Conklin,  the 
contractor,  in  order  to  secure  an  immediate 
satisfaction  and  discharge  of  the  lien,  gave 
to  the  company  an  order  upon  Dr.  Brewer, 
the  owner,  for  the  amount  due,  which  he  at 
once  accepted,  and  promised  In  writing  to 
pay.  That  promise  the  Van  Brunt  Plumbing 
Company  accepted  in  satisfaction  of  their 
lien,  which  was  thereupon  discharged  of  rec- 
ord. All  this  transpired  before  the  filing  of 
appellants'  lien,  and  constituted  a  payment 
by  the  owner  on  account  of  the  sum  due  un- 
der the  contract  with  Conklin,  for  when  the 
Van  Brunt  Plumbing  Company  accepted  Dr. 
Brewer's  written  promise  to  pay  the  order 
drawn  on  him  by  Conklin,  and  discharged 
the  lien  of  record,  the  legal  effect  of  the 
transaction  was,  as  against  the  contractor 
and  subsequent  lienors,  precisely  as  if  Dr. 
Brewer  had  Immediately  paid  to  the  Van 
Brunt  Plumbing  Company  the  amount  due 
to  it  and  specified  in  the  order  of  Conklin. 

It  follows  that  the  judgment  should  be  af- 
firmed, with  costs. 

GRAY,  O'BRIEN,  BARTLETT,  MARTIN, 
VANN,  and  WERNER,  JJ.,  concur. 

Judgment  affirmed. 


(69  Oh.  St.  2M) 
MANHATTAN  LIFE  INS.  CO.  v.  BURKE. 
(Supreme  Court  of  Ohio.    Dec.  8,  1908.) 

CONTRACT  OF  LIFE  INSURANCE— LIABILITY— 
AMOUNT— ACTION  ON  POLICY— TENDER  OF 
AMOUNT  RECEIVED— SETTLEMENT  —  PLEAD- 
ING. 

1.  Where,  at  the  time  of  a  compromise  of  a 
claim  founded  on  a  contract  of  life  insurance, 
a  dispute  exists  between  the  parties  as  to  the 
liability  of  the  company  in  any  sum  whatever, 
it  denying  that  anything  is  owing,  and  an 
amount  less  than  the  claim  is  paid  to  the 
claimant  in  settlement  of  the  controversy,  and 
he  executes  a  full  acquittance  and  release,  and 
surrenders  the  polieyj  an  action  at  law  on  the 
policy  cannot  be  maintained  without  a  return 
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or  a  tender  of  the  amount  received,  even 
though  the  party's  assent  to  the  settlement  was 
obtained  by  the  fraudulent  representations  of 
the  other  party,  and  the  amount  received  as  the 
settlement  is  in  the  petition  credited  as  a  pay- 
ment on  the  policy. 

2.  Where  in  such  case  the  contract  of  settle- 
ment is  pleaded  as  a  defense,  a  reply  which 
simply  alleges  that  the  settlement  was  indu- 
ced by  fraud,  but  does  not  allege  a  payment 
or  tender  of  the  amount  received,  is  not  re- 
sponsive to  the  answer,  and  is  insufficient  in 
law.  Insurance  Co.  v.  Hull,  37  N.  E.  1116,  51 
Ohio  St  270,  46  Am.  St.  Bep.  571,  dUtia- 
gnished. 

(Syllabus  by  the  Court.) 

On  rehearing.    Reversed. 

For  former  opinion,  see  69  N.  B.  1135. 

The  action  below  was  upon  a  policy  of  life 
Insurance  Issued  October  25,  1897,  by  the 
Manhattan  Life  Insurance  Company,  plaintiff 
in  error,  upon  the  life  of  one  George  Mess- 
more,  for  $5,000,  which  policy  was  assigned 
November  24,  1897,  by  said  Messmore  to  the 
defendant  in  error,  plaintiff  below,  Joseph 
Burke.  It  was  alleged  in  the  petition  that 
Messmore  had  deceased;  that  $2,000  had 
been'  paid  plaintiff  by  the  company  on  the 
pellcy  May  31,  1899;  and  that  $3,000,  with 
interest,  remained  due,  for  which  judgment 
was  prayed. 

Two  defenses  were  Interposed  by  the  com- 
pany. 'One  that  the  procuring  of  the  policy 
and  Its  assignment  to  plaintiff  were  a  mere 
scheme,  devised  to  cover  a  gambling  transac- 
tion, the  plaintiff  having  no  Insurable  Interest 
In  tile  life  of  Messmore,  and  that,  a  contro- 
versy having  arisen,  the  same  was  compro- 
mised for  the  amount  credited.  The  second 
defense  set  up  that,  after  the  death  of  Mess- 
more, plaintiff,  claiming  to  be  the  owner  of 
the  policy,  demanded  of  the  defendant  that 
It  pay  to  him  the  sum  of  $5,000,  which  pay- 
ment the  defendant,  having  been  advised  by 
its  counsel  that  It  was  not  liable  therefor, 
refused  to  make,  upon  the  ground,  as  then 
stated  by  It  to  the  plaintiff,  that  the  policy, 
having  been  taken  out  by  him  for  his  own 
sole  use  and  benefit  on  the  life  of  Messmore, 
in  which  he  had  no  insurable  interest,  was  a 
gambling  policy,  and  that  the  plaintiff  was 
not  entitled  to  be  paid  or  recover  from  the  de- 
fendant any  sum  whatever  under  said  policy. 
Thereupon  the  plaintiff  and  the  defendant, 
the  "latter  having  been  advised  by  counsel 
learned  In  the  law  that  it  was  not  liable  to 
the  plaintiff  In  any  sum  whatever  on  account 
of  said  policy,  agreed  to  compromise  and  set- 
tle said  disputed  claim  for  the  sum  of  $2,- 
000,  which  sum  the  defendant,  in  pursuance 
of  said  agreement  of  compromise  and  settle- 
ment, paid  to  the  plaintiff,  which  the  plaintiff 
ever  since  has  and  still  retains.  In  considera- 
tion of  said  payment  and  of  the  compromise 
and  settlement  of  said  disputed  claim  the 
plaintiff  then  and  there  delivered  the  policy  to 
the  defendant  to  be  canceled,  and  also  duly 
executed  and  delivered  to  the  defendant  the 
release,  a  copy  6T  which  is  as  follows: 

"In  consideration  of  two  thousand  dollars, 


this  day  paid  and  for  good  and  valuable  con- 
sideration thereto  moving,  the  receipt  where- 
of Is  hereby  acknowledged,  the  annexed  pol- 
icy No.  108,540  on  the  life  of  George  Mess- 
more of  or  near  Commercial  Point,  Ohio, 
heretofore  issued  by  the  Manhattan  Life  In- 
surance Co.,  of  New  York,  is  hereby  surren- 
dered, canceled  and  annulled,  and  all  right, 
title  and  interest  therein  of  any  nature  what- 
soever Is  hereby  absolutely  and  forever  re- 
linquished; and  the  undersigned  for  them- 
selves and  their  personal  representatives 
hereby  guarantee  the  validity  and  sufficiency 
of  this  instrument,  and  that  no  claim  will 
ever  be  made  against  said  company,  under 
or  by  reason  of  said  policy.  Witness  my 
hand  and  seal  this  twenty-third  day  of  May, 
1899. 

"Joseph  Burke,  Assignee.    [Seal.]" 

For  reply  to  the  first  defense  plaintiff 
pleaded  a  general  denial,  and  as  reply  to  the 
second  defense  he  averred  that  the  writing 
of  the  release  was  obtained  from  him  by  the 
fraud  of  the  defendant,  its  officers  and 
agents;  also  by  their  false  and  fraudulent 
representations  made  to  the  plaintiff  that  the 
said  policy  had  never  in.  fact  been  Issued 
and  was  not  a  legal  and  binding  contract; 
that  the  same  had  not  In  fact  been  assigned 
to  plaintiff;  that  the  company  had  not  in  fact 
ever  assented  to 'such  assignment  and  trans- 
fer; that  a  mistake  had  been  made  by  the 
agents  of  tbe  company  in  the  writing  of  the 
policy  and  in  the  assignment  thereof  which 
rendered  the  same  worthless  and  void,  which 
were  made  to  the  plaintiff  by  the  agents  of 
defendant  and  others  In  Its  employ  who  were 
neighbors  of  plaintiff  and  professed  to  be  his 
friends,  which  employment  was  then  un- 
known to  plaintiff,  and  were  aiding  defend- 
ant to  cheat  and  defraud  plaintiff  out  of  the 
policy  and  the  money  due  him  thereon.  They 
also  urged  and  advised  plaintiff  that  he 
should  not  consult  lawyers  respecting  the  pol- 
icy and  the  assignment  and  other  matters 
connected  therewith,  and  they  thus  overcame 
and  overreached  plaintiff,  and  prevented  him 
from  consulting  counsel,  he  being  unskilled  in 
business  affairs  wholly  unfamiliar  and  unac- 
quainted with  such  matters  and  the  law. 
And  plaintiff,  relying  on  such  false  and  fraud- 
ulent representations,  and  believing  them  to 
be  true,  was  overreached,  and  an  unfair  and 
unlawful  advantage  gained  over  him,  and  his 
signature  obtained  to  a  paper  professing  to 
surrender  and  cancel  said  policy.     . 

The  cause  coming  on  for  trial,  the  defend- 
ant, before  the  Impaneling  of  a  Jury,  moved 
the  court  for  Judgment  upon  the  pleadings, 
both  upon  the  ground  of  departure  In  the  re- 
ply and  that  they  disclosed  tbe  fact  that  the 
matter  in  controversy  had  been  settled.  This 
motion  was  overruled. 

Testimony  was  then  given  to  the  jury  by 
the  plaintiff,  over  the  objection  of  the  defend- 
ant, tending  to  maintain  the  allegations  of  his 
petition.  Testimony  was  then  given  by  de- 
fendant tending  to  maintain  its  claim  of  set- 
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tlement  Rebutting  testimony  was  then  giv- 
en by  plaintiff  tending  to  establish  the  allega- 
tions of  fraud  In  the  reply. 

At  the  conclusion  of  the  testimony  the  de- 
fendant moved  the  court  to  arrest  the  case 
from  the  jury,  which  was  overruled.  Coun- 
sel for  defendant  then  made  this  statement: 
"I  want  the  record  to  show  that  the  defense 
has  refrained  from  offering  testimony  upon 
any  Issue  except  as  to  the  fact  of  a  settle- 
ment, for  the  reason  that  the  plaintiff  is  not 
entitled  to  recover  or  maintain  the  present 
litigation,  in  the  event  of  a  settlement  having 
been  effected,  without  a  tender  back  of  the 
amount  paid." 

Counsel  for  defendant  then  requested  the 
court  to  charge  the  Jury  that:  "If  you  find 
that  there  was  a  settlement  of  the  Messmore 
policy  by  the  payment  and  acceptance  of  two 
thousand  dollars  in  full  of  all  claims  under 
it,  your  verdict  must  be  for  the  defendant, 
whether  it  was  a'  settlement  procured  by 
fraud  or  not,  for  the  reason  that  Burke 
makes  no  offer  to  restore  the  money  so  re- 
ceived." This  was  refused,  and  the  sub- 
stance of  it  was  not  given  in  the  charge. 
Exceptions  were  noted  to  that  refusal  and 
to  the  charge.  A  verdict  was  then  render- 
ed for  the  plaintiff  for  the  amount  claimed, 
and,  motion  for  a  new  trial  being  overruled, 
Judgment  was  rendered  on  the  verdict  That 
Judgment  was  affirmed  by  the  circuit  court, 
and  the  company  brings  error. 

Maxwell  &  Ramsey  and  Robert  Ramsey, 
for  plaintiff  in  error.  M.  A.  Dougherty,  for 
defendant  in  error. 

SPEAR,  J.  (after  stating  the  facts).  The 
Judgment  of  affirmance  announced  after  the 
first  hearing  of  this  case  (68  Ohio  St  681,  69 
N.  E.  1135)  was  not  the  unanimous  decision 
of  the  court  three  Judges  only  concurring 
therein.  The  case  having  been  more  fully 
argued  on  the  rehearing,  and  further  con- 
sidered by  the  court  is  now  for  disposition 
as  upon  the  original  submission. 

Counsel  for  the  company  at  the  trial  rest- 
ed its  case  upon  two  propositions,  and  they 
rest  it  upon  the  same  propositions  here.  If 
their  position  is  correct  then  the  Judgments 
below  are  erroneous,  and  should  be  revers- 
ed; if  not  then  the  judgments  should  be 
affirmed. 

The  propositions  are  that  the  reply  is  a 
departure  not  permissible  under  our  rules 
of  practice,  and  that  under  the  facts  as  dis- 
closed by  the  pleadings  there  could  be  no 
recovery,  inasmuch  as  the  plaintiff  had  fail- 
ed to  allege,  as  he  bad  failed  to  prove,  any 
return  or  tender  back  of  the  money  received 
in  the  settlement  The  two  may  be  treated 
together,  and,  put  In  legal  phrase,  the  prop- 
osition Is:  A  compromise,  although  procured 
by  fraud,  is  a  bar  to  an  action  upon  the 
original  claim  until  rescinded  by  a  tender 
back  of  the  consideration'  paid.  On  the  oth- 
er band,  as  an  answer  to  this,  it  is  claimed 


that  where  fraud  has  Induced  the  agreement 
the  settlement  is  not  binding,  since  fraud 
vitiates  all  contracts,  and  no  tender  back  or 
payment  is  necessary  to  authorize  a  suit  on 
the  original  contract  where  the  judgment  ask- 
ed for  will  attain  that  result  which  is  this 
case. 

In  determining  the  vital  legal  question, 
however,  it  is  Important  to  keep  In  mind  cer- 
tain features  of  the  controversy  shown  by  the 
pleadings  and  the  testimony.  The  plaintiff's 
suit  was  upon  the  original  contract;  It  was 
not  a  suit  to  rescind  a  contract  or  to  re- 
form it  nor  an  action  for  damages  on  ac- 
count of  fraud  No  mistake  is  shown  in  the 
paper  itself,  nor  Is  it  alleged  in  the  plead- 
ings that  the  plaintiff  signed  any  paper  which 
he  did  not '  understand  and  did  not  intend 
to  sign.  The  claim  is  that  he  was  induced 
to  agree  to. sign  and  to  sign  the  contract— a 
contract  of  settlement  otherwise  lawful  and 
valid— by  the  fraud  and  misrepresentation 
of  the  agents  and  employes  of  the  company. 
The  presence  of  a  controversy  between  the 
parties  as  to  whether  any  liability  at  all 
existed  on  the  part  of  the  company  in  favor 
of  the  plaintiff  is  shown  by  the  allegations  of 
the  answer  and  as  clearly  shown  by  the  tes- 
timony Introduced  by  the  plaintiff  himself. 
It  is  also  clear  that  to  settle  this  disputed 
demand,  the  execution  of  the  release  and 
surrender  of  the  policy  by  the  plaintiff  was 
had,  and  the  payment  of  the  $2,000  by  the 
company  made. 

The  real  question,  then,  is  this:  Where, 
at  the  time  of  the  compromise  of  a  claim 
founded  on  contract  a  dispute  exists  between 
the  parties  as  to  the  liability  of  the  alleged 
debtor  in  any  sum  whatever,  he  denying  that 
anything  is  owing,  and  an  amount  less  than 
the  claim  is  paid  to  the  claimant  in  settle- 
ment of  the  controversy,  can  the  party  claim- 
ant maintain  an  action  at  law  on  the  original 
contract  without  tendering  back  the  sum 
received,  even  though  his  assent  to  the  settle- 
ment was  obtained  by  the  fraudulent  and 
false  representation  of  the  other  party? 

No  dispute  exists  between  counsel  and 
we  presume  no  doubt  exists  of  the  soundness 
of  the  general  proposition  that  where  a  party 
to  a  compromise  desires  to  set  aside  or  avoid 
the  same,  and  be  remitted  to  his  original 
rights,  he  must  place  the  other  party  in  Sta- 
tu quo  by  returning  or  tendering  the  return 
of  whatever  has  been  received  by  him  under 
such  compromise,  If  of  any  value,  and  so 
far  as  possible  any  right  lost  by  the  other 
party  in  consequence  thereof.  In  an  action 
to  rescind  the  petition  should  allege  the  fact 
of  such  return  or  tender  prior  to>  or  at  least 
contemporaneous  with,  the  commencement 
of  the  suit  Further,  as  a  general  proposi- 
tion, the  rule  obtains  even  though  the  con- 
tract of  settlement  was  induced  by  the  fraud 
or  false  representations  of  the  other  party; 
the  ground  being  that  by  electing  to  retain 
the  property,  the  party  must  be  conclusively 
held  to  be  bound  by  the  settlement    8  CyC 
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of  Law  &  Pro.  681.  No  further  authorities 
seem  necessary  In  support  of  these  proposi- 
tions. , 

Numerous  exceptions  have,  however,  been 
Ingrafted  on  this  general  rule.  One  la  that 
restoration  1b  not  necessary  where  the  money 
received  by  the  party  was  due  him  in  any 
event,  and  if  returned  could  be  recovered 
back.  Bebout  v.  Bodle,  38  Ohio  St  600,  may 
be  referred  to  as  Illustrative.  An  action 
was  brought  by  Phoebe  8.  Bodle  on  a  note 
signed  by  William  Bebout  as  principal  and 
Solomon  Bebout  as  surety.  Solomon  pleaded 
his  suretyship  and  an  extension  of  time  for 
payment  by  agreement  to  pay  interest  be- 
tween the  plaintiff  and  the  principal  maker 
without  his  consent  Plaintiff,  by  reply,  ad- 
mitted the  agreement  and  receipt  of  the  in- 
terest money,  but  alleged  that  the  agreement 
to  extend  was  procured  by  fraud.  Solomon 
demurred  to  the  reply,  contending  that  as  no 
offer  to  pay  back  the  Interest  money  had 
been  pleaded  the  reply  was  insufficient  But 
the  district  court  beld,  and  this  court  held, 
tout  such  payment  back  was  not  necessary, 
as,  in  any  event  the  principal  maker  owed 
the  debt  and  all  of  It  Of  course,  the  pay- 
ment back  would  have  been  the  doing  of  a 
vain  thing,  Inasmuch  as  the  plaintiff  was  ad- 
mittedly entitled  to  the  interest  paid,  wheth- 
er by  virtue  of  the  settlement  or  by  the  prin- 
cipal maker's  original  liability,  which  liabil- 
ity was  in  no  way  impaired.  .  The  law  does 
not  require  an  idle  ceremony.  A  less  obvious 
distinction,  at  least  one  more  likely  to  be  mis- 
construed, is  sought  to  be  ingrafted  to  the 
effect  that  an  offer  to  return  is  unnecessary 
If  the  Judgment  asked  for  will  accomplish 
that  result  If  this  be  conceded  as  a  naked 
proposition,  yet  its  application  to  the  case  be- 
fore us  is  not  clear,  and  the  decisions  cited  as 
illustrating  It  do  not  seem  to  closely  resemble 
our  case.  The  principal  one  is  that  of  Aller- 
ton  et  al.  v.  AUerton,  60  N.  Y.  6T0.  The 
plaintiffs,  the  defendant  and  one  McPherson 
were  partners.  The  defendant  (who  had 
managed  the  business),  by  fraudulent  repre- 
sentations to  plaintiffs  as  to  the  unprofitable 
character  of  the  business,  and  that  he  (de- 
fendant), in  conjunction  with  them,  would 
sell  out  to  McPherson,  Induced  plaintiffs  to 
unite  with  him  in  such  sale  upon  being  re- 
funded the  amount  invested  by  them,  and 
thereafter  defendant  represented  that  he  had 
sold  out,  and  paid  to'  plaintiffs  the  money 
advanced  by  them,  while  in  fact  defendant 
did  not  sell,  but  retained  his  interest  and 
subsequently  acquired  McPherson's  interest 
The  business  was  profitable,  and  defendant 
bad  received  large  gains  and  profits.  They 
asked  that  the  sale  be  declared  void,  that 
defendant  account  for  all  moneys  received 
by  him,  and  that  they  have  judgment  for 
their  portion  of  the  profits  leas  the  amount 
received.  It  is  to  be  noted  that  this  was  a 
suit  brought  directly  to  set  aside  the  alleged 
agreement  It  was  in  chancery,  tried  by  the 
court  and,  as  appears  by  the  record,  the 


plaintiffs  were  entitled  to  an  accounting  and 
to  judgment  If  the  claim  of  fraud  should 
be  maintained.  The  court  was  appealed  to 
as  a  court  of  equity  by  the  injured  parties, 
by  a  proper  pleading,  to  rescind  a  contract 
induced  by  fraud-  and  then  for  an  accounting. 
They  did  not  as  in  the  present  case,  attempt 
themselves  to  rescind  and  ignore  the  contract 
The  case  gives  little,  if  any,  aid  in  determin- 
ing our  question.  And  that  it  does  not  ap- 
ply to  a  case  like  ours  is  distinctly  held  by 
the  same  court  In  Gould  v.  O.  0.  N.  Bank,  86 
N.  Y.  76,  where  the  AUerton  Case  is  referred 
to  as  an  action  in  equity  to  rescind,  in  which 
the  rights  of  the  parties  could  be  fully  regard- 
ed and  protected.  The  Gould  Case,  as  Is  the 
case  at  bar,  was  an  action  on  the  original 
claim,  and  It  was  there  held  that  one  who 
seeks  to  rescind  a  compromise  of  a  disputed 
claim  on  the  ground  of  fraud  must  restore 
or  offer  to  restore  whatever  of  value  he  has 
received;  that  in  an  action  at  law  upon  the 
original  claim  the  plaintiff  must  show  that 
he  thus  rescinded  the  fraudulent  compromise 
prior  to  the  commencement  of  the  suit;  If  no 
rescission  Is  shown,  a  final  determination  of 
the  court  that  plaintiff  was  entitled  to  more 
than  the  sum  paid  Is  no  answer  to  the  objec- 
tion. A  case  involving  a  similar  question  Is 
that  of  O'Brien  v.  C,  M.  &  St  P.  By.  Co.,  89 
Iowa,  &44,  57  N.  W.  425.  It  Is  there  beld  that 
where  a  settlement  with  an  employe  on  ac- 
count of  damages  sustained  from  a  personal 
injury  was  procured  by  false  representations 
that  other  witnesses  to  the  accident  were 
against  him,  and  the  promise  that  he  would 
be  given  work  as  long  as  he  behaved  himself, 
which  promise  was  broken,  and  that  the  em- 
ploye was  in  such  condition  mentally  as  not 
to  understand  the  effect  of  the  release  which 
he  signed,  such  settlement  is  not  a  bar  to  an 
action  for  damages  for  the  injury,  and  that 
a  tender  of  the  amount  received  Is  not  nec- 
essary before  an  action  on  the  original  lia- 
bility. 

The  record  does  not  clearly  show  that  the 
,  company  disputed  its  liability  at  the  time  of 
the  settlement  and  a  fair  inference  is  that 
it  dJd  not;  for  it  does  appear  that  the  court 
rested  its  Judgment  on  the  proposition  that 
"one  who  attempts  to  rescind  a  transaction 
on  the  ground  of  fraud  is  not  required  to  re- 
store that  which  In  any  event  be  would  be 
entitled  to  retain  either  by  virtue  of  the  con- 
tract sought  to  be  set  aside  or  of  the  orig- 
inal liability."  This  proposition  is  taken 
from  the  opinion  and  syllabus  in  Kley  v. 
Healy,  127  N.  Y.  555,  28  N.  B.  593,  and  that 
case  is  relied  upon  as  authority  for  the  Iowa 
decision.  That  action  was  one  brought  to 
procure  the  cancellation  of  a  satisfaction  of 
a  judgment  upon  the  ground  that  it  was  ob- 
tained by  fraud,  and  that  the  judgment  be 
restored  as  a  valid  lien.  The  court  held  that 
the  defendant  would  be  entitled  to  what  she 
bad  received,  whatever  might  be  the  result 
of  her  action  for  a  rescission.  If  the  action 
failed,  she  was  entitled  to  what  had  been 
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paid;  If  she  succeeded,  the  sum  was  less 
than  she  was  concededly  entitled  to  by  the 
original  Judgment  Hence  an  offer  to  return 
was  not  necessary.  Here,  too,  was  an  ap- 
peal to  a  court  of  equity  to  procure  a  rescis- 
sion. It,  like  the  Allerton  Case,  would  seem 
to  fall  short  of  affording  a  solution  of  our 
case.  The  holding  In  the  Kley  Case  is  con- 
sistent with  earlier  New  York  cases,  notably 
Cobb  t.  Hatfield,  46  N.  Y.  533,  and  Mc- 
Michael  v.  Kilmer,  76  N.  Y.  36,  and  with  a 
host  of  other  cases  in  that  state  and  else- 
where in  which  the  general  rule  hereinbefore 
given  is  maintained. 

After  very  full  consideration  of  the  con- 
troversy in  all  its  bearings,  and  an  extensive 
examination  of  authorities,  we  are  satisfied- 
that  the  case  at  bar  comes  within  the  gen- 
eral rule,  and  not  within  any  of  the  excep- 
tions sought  to  be  ingrafted  upon  it.  The 
role  may  be  briefly  stated:  If  at  the  time 
of  the  agreement  there  was,  without  dispute, 
an  amount  due  equal  to  the  amount  paid,  as 
In  Bebout  v.  Bodle,  supra,  and  in  Kley  v. 
Healy,  supra,  then  no  tender  Is  necessary; 
but  if,  at  the  time  of  the  settlement.  It  is  de- 
nied by  the  alleged  debtor  that  anything  is 
owing,  and  a  dispute  as  to  that  liability  ex- 
ists, and  that  is  settled  by  payment  and  re- 
lease, then  a  return  or  tender  Is  necessary. 
There  being  In  this  case  a  controversy  be- 
tween the  parties,  a  disputed  claim  which 
the  parties,  being  sui  Juris  at  the  time,  de- 
liberately settled,  the  one  executing  a  full 
and  sufficient  release,  Intending  to  do  Just 
what  he  did  do,  and  the  other  paying  a  mon- 
ey consideration  therefor,  the  release,  wheth- 
er obtained  by  fraudulent  representations  or 
not,  is  binding  until  set  aside  either  by  a 
tender  or  return  of  the  money  received,  or 
by  a  direct  proceeding  in  a  court  of  equity 
for  that  purpose,  upon  equitable  terms,  and 
the  claim  for  rescission  in  such  case  on  the 
ground  of  fraud  cannot  be  made  by  a  reply. 

It  is  to  be  borne  in  mind  that  the  parties 
were  settling  a  controversy.  It  was  the  set- 
tlement of  this  dispute  that  afforded  the  con- 
sideration for  the  compromise  of  the  original 
claim.  True  it  is  that  the  amount  received 
was  discounted  from  the  recovery.  But  that 
is  no  answer.  We  say  as  the  New  York 
court  said  in  the  Gould  Case.  Suppose  the 
verdict  had  been  the  other  way,  what  would 
have  been  the  position  of  the  defendant  in 
respect  to  the  money  paid  under  the  release? 
Clearly  there  would  be  ne  recourse  to  recov- 
ery back  from  the  plaintiff.  The  compro- 
mise agreement  Is  binding  upon  the  plaintiff 
in  error,  and  could  not  be  rescinded  or  set 
aside  at  Its  instance.  If  binding  on  one  side, 
it  must  be  on  the  other  so  long  as  it  exists. 
It  did  exist  at  the  time  this  action  was 
brought;  it  bad  not  been  rescinded;  and  con- 
sequently while  it  bound  one  party  it  must 
equally  bind  the  other.  Lyons  v.  Allen,  11 
App.  D.  C.  643;  E.  T.,  V.  &  G.  Ry.  Co.  v. 
Hayes,  83  Ga.  558,  10  S.  E.  350. 

It  is  urged  with  much  confidence  that  the 


face  of  this  policy  was  a  liquidated  demand, 
and  that  the  payment  of  a  less  sum  could 
not  satisfy  it,  even  though  accepted  as  such, 
because  there  was  no  consideration  for  giv- 
ing-up  the  rest.  The  rule  of  law  stated  Is 
good.  But  It  is  not  correct  to  say  that  a 
policy  of  insurance  Is  a  liquidated  demand. 
It  is  not  identical  with  an  Instrument  for 
the  payment  of  money  only  nor  the  Judgment 
of  a  court.  The 'every  day  business  of  the 
courts  shows  to  the  contrary.  The  original 
consideration  may  be  sufficient,  and  there 
may  be  a  legal  delivery  of  the  instrument, 
and  yet,  when  the  event  insured  against  oc- 
curs, there  may  be,  and  in  a  great  many  in- 
stances there  are,  good  and  sufficient  de- 
fenses to  a  recovery.  There  was  such  de- 
fense pleaded  in  this  case.  To  characterize 
such  a  contract  as  a  liquidated  demand  Is  a 
consideration  In  terms.  It  Is  safe  to  say 
that  a  claim  concerning  which  a  defense 
may  be  made  is  not  a  liquidated  claim,  and 
if  a  defense  is  made  it  is  a  proper  subject  of 
compromise.  One  may  buy  his  peace.  The 
law  favors  the  amicable  settlement  of  dis- 
putes. 

In  argument  it  is  urged  that  the  plaintiff 
below  signed  the  contract  of  release  without 
knowing  its  contents;  that  in  accepting  the 
check  for  $2,000  be  supposed  he  was  re- 
ceiving payment  on  the  policy;  and  hence 
the  release  is  not  binding  upon  him,  and  there 
was  no  settlement.  The  plaintiff  does  testify 
that  be  did  not  read  the  paper;  that  he 
could  not  read  writing,  although  he  could 
write  his  own  name,  and  that  the  signatures 
on  the  release  and  on  the  check  are  his;  that 
he  signed  them.  He  undertakes  to  say,  fur- 
ther, that  he  received  this  money  as  a  pay- 
ment on  the  claim.  It  is  true,  also,  that  the 
Jury,  in  addition  to  the  general  verdict,  re- 
turned answers  to  divers  interrogatories  in 
which  it  is  found  that  the  parties  did  not 
agree  to  settle;  that  the  $2,000  was  not  paid 
plaintiff  in  full  settlement  of  the  policy;  that 
the  release  and  check  did  not  express  the  in- 
tention of  the  plaintiff,  etc.  But  the  testi- 
mony of  Burke  himself  leaves  no  sort  of  ques- 
tion but  that  he  perfectly  understood  that 
the  agents  of  the  company  were  there  to 
settle  the  entire  claim;  that  they  had  no 
other  purpose;  and  that,  by  signing  and  de- 
livering the  release  and  surrendering  the 
policy,  he  was  assenting  to  a  settlement  for 
the  amount  paid.  He  was  sui  Juris,  and  In 
law  able  to  look  out  for  his  own  Interests. 
The  testimony  respecting  the  alleged  fraud 
would  be  potent  In  a  suit  properly  brought, 
and  the  finding  of  the  Jury  with  respect  to 
it  might  be  conclusive  of  the  facts  in  a  suit 
involving  them  properly  pending  before  a 
Jury.  But;  over  and  against  It  all',  there  is 
the  release  and  the  surrender  of  the  policy, 
and  the  retention  of  the  money  received, 
which  are,  while  the  contract  of  compromise 
remains  unrescinded,  controlling.'  In  the 
words  of  another,  restitution  before  absolu- 
tion is  as  sound  in  law  as  in  theology. 
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But  It  la  Insisted,  finally,  that  the  case  Is 
ruled  by  Insurance  Co.  v.  Hull,  51  Ohio  St 
270,  37  N.  E.  1110,  40  Am.  St  Rep.  571,  and 
that  to  reverse  the  Judgment  below  will  be 
to  overrule  that  case.  We  do  not  think  so. 
The  holding  In  that  case  involved  the  effect 
of  a  suppression  of  a  criminal  prosecution, 
and  the  decision  is  based  on  that  fact  A 
contract  attempted  to  be  founded  upon  such 
consideration  has  no  legal  efficacy,  it  is 
against  public  policy,  is  void  absolutely,  and 
incapable  of  ratification.  It  is  otherwise 
with  a  contract  induced  by  fraud.  Such 
contract  is  voidable  only.  We  may  not  agree 
with  all  of  the  argument  and  all  of  the  con- 
clusions stated  in  the  opinion  by  the  learned 
judge  who  reported  that  case,  but  our  case 
does  not  require  any  criticism  upon  the  deci- 
sion, much  less  an  overruling  of  it  Indeed, 
the  opinion  itself,  in  the  concluding  para- 
graph, emphasizes  the  distinction  between 
that  case  and  one  where  the  contract  sought 
to  be  rescinded  has  been  induced  by  fraud. 
The  distinction  was  also  made  by  the  learn- 
ed trial  Judge  in  his  charge  wherein  he  said 
to  the  Jury,  among  other  things,  that  if  there 
was  a  settlement  as  claimed,  and  a  promise 
that  the  plaintiff  should  not  be  prosecuted  on 
the  charge  of  burning  the  property  formed 
no  part  of  the  consideration  for  such  settle- 
ment she  could  not  recover;  but  if  such 
promise  was  a  part  of  the  consideration,  the 
contract  was  void,  and  constituted  no  defense 
to  the  action. 

We  do  not  overlook  the  claim  made  in 
argument  that  the  testimony  of  the  plaintiff 
was  that  at  the  time  of  the  settlement  there 
were  threats  of  imprisonment  Ue  does  so 
testify.  But  there  is  no  claim  made  in  the 
pleadings  of  the  suppression  of  a  criminal 
prosecution,  nor  was  there  any  offer  to  amend 
the  pleadings;  and  whether,  if  they  had 
been  amended  and  that  charge  made,  the 
testimony  would  have  supported  it  we  need 
not  inquire.  Besides,  all  the  evidence  was 
subject  to  the  objection  made  at  the  outset 
of  the  trial. 

'  As  conclusion,  we  are  of  opinion  that  no 
right  of  recovery  was  shown  on  the  part  of 
plaintiff  below,  and  that  the  judgments  in  his 
favor  are  erroneous.  The  former  entry  of 
affirmance  will  be  set  aside,  and  judgment 
for  plaintiff  in  error  will  be  rendered  in  ac- 
cordance with  this  opinion.    Reversed. 

BTJRKET,  0.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


(162  Ind.  DM) 

SCOTT  t.  CITY  OF  GOSHEN  et  al. 
(Supreme  Court  of  Indiana.    Feb.  19,  1904.) 

SCHOOL  CITT— AUTHORITY  TO  BUILD  SCHOOL- 
HOUSE— PERMISSION  BY  CIVIL  CITY— PROVI- 
SION FOB  INDEBTEDNESS— CONSTITUTIONAL 
LIMITATION— CONSTRUCTION  OF  STATUTES. 
1.  Burns'  Rev.  St  1901,  {  5914.  makes  each  in- 
corporated city  a  distinct  municipal  corporation 
for  school  purposes,  and  authorizes  it  to  contract 


and  be  contracted  with,  etc.;  section  5920 
makes  it  the  duty  of  school  trustees  to  establish 
a  sufficient  number  of  schools,  and  build  or 
otherwise  provide  suitable  houses,  etc.;  section 
5975,  enacted  in  1873,  authorizes  any  city  or 
incorporated  town,  on  the  filing  by  the  school 
trustees  of  a  report  to  the  common  council 
showing  the  cost  of  school  buildings  undertaken, 
or  the  amount  required  to  build  them,  to  issue 
bonds  therefor;  section  5976  requires  the  pro- 
ceeds of  the  bonds  to  be  paid  to  the  school  trus- 
tees, to  erect  or  complete  such  building,  etc.; 
section  5977  (being  section  3  of  the  act  of  1873, 
as  amended  in  1875)  provides  for  the  collection 
annually  of  a  special  tax  to  pay  the  interest  and 
principal  of  the  bonds;  section  5978,  enacted  in 
1879,  in  an  act  supplemental  to  that  of  1873j 
provides  that  before  the  school  trustees  shall 
contract  for  a  school  building,  they  shall  file  a 
statement  with  the  common  council  showing  the 
necessity  therefor,  with  an  estimate  of  the  cost, 
to  be  approved  by  the  council.  Beld,  that  the 
civil  city  could  not  consent  to  the  erection  of 
a  schoolhouse  by  the  school  trustees  unless  it 
provided  for  the  indebtedness  so  incurred,  or 
unless  the  school  city  had  funds  available  there- 
for, and  hence,  where  a  civil  city  was  already 
indebted  beyond  the  constitutional  limit  of  2 
per  cent  on  its  assessed  valuation,  and  the 
school  city  would  not  have  funds  sufficient  to 
pay  for  a  schoolhouse  for  10  or  15  years,  the 
erection  of  such  building  could  not  be  authoriz- 
ed by  the  civil  city,  or  legally  undertaken  by 
the  school  city. 

Appeal  from  Circuit  Court,  Elkhart  Coun- 
ty: J.  D.  FerrflU,  Judge. 

Suit  by  John  F.  Scott  against  the  city  of 
Goshen  and  others.  From  a  Judgment  for 
defendants,  entered  on  sustaining  demurrers 
to  the  complaint  plaintiff  appeals.  Revers- 
ed. 

Vail  &  Wehmeyer,  for  appellant  Miller, 
Drake  &  Hubbell,  for  appellees. 

MONKS,  J.  Appellant  a  resident  taxpay- 
er of  the  city  of  Goshen,  Ind.,  brought  this 
action  on  August  8,  1902,  to  enjoin  said  city 
from  permitting  the  school  trustees  of  said 
city  to  contract  for  the  construction  of  a 
high-school  building  which  was  to  cost  about 
$42,000,  and  to  enjoin  the  school  city  and  the 
school  trustees  from  letting  the  contract  for 
said  school  building,  and  issuing  evidences 
of  indebtedness  for  the  cost  thereof.  Each 
appellee  filed  a  separate  demurrer  for  want 
of  facts  to  the  complaint  which  was  sustain- 
ed, and,  appellant  refusing  to  plead  further, 
judgment  was  rendered  against  him.  The  as- 
signment of  error  calls  in  question  the  ac- 
tion of  the  court  in  sustaining  each  of  said 
demurrers  to  the  complaint 

It  was  alleged  In  the  complaint  and  admit- 
ted by  the  demurrers  that  at  the  commence- 
ment of  the  action,  appellant  was  a  resident 
taxpayer  of  said  city;  that  the  taxable  prop- 
erty within  the  corporate  limits  of  said  city 
at  the  last  assessment  was  13,194,755,  2  per 
cent,  of  which  was  $63,895;  that  the  indebt- 
edness of  the  city  was  more  than  $119,000, 
$8,000  of  which  was  evidenced  by  bonds  is- 
sued by  said  city  in  1896  for  the  building  of 
a  schoolhouse  within  said  city;  that  the 
school  city  in  February,  1902,  obtained  con- 
sent of  said  city  of  Goshen  permitting  it  to 
build  a  new  school  building,  to  cost  not  more 
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than  $42,000,  and  that  said  city  Is  threaten- 
ing to  let  said  permit  continue;  that  the 
school  city  and  its  trustees  are  threatening 
to  let  a  contract  to  a  certain  contractor  nam- 
ed in  the  complaint  for  the  construction  of 
a  school  building  in  said  city  to  cost  $42,000, 
and  that  neither  the  city  nor  the  school  city 
has  any  money  with  which  to  pay  fpr  said 
building;  that  the  school  city  and  its  trus- 
tees are  threatening  to  issue  to  the  contract- 
or evidences  of  indebtedness  of  said  school 
city  for  the  construction  of  said  school  build* 
ing  amounting  to  $42,000,  payable  annually 
for  10  or  15  years  out  of  the  special  school 
tax  to  be  levied  and  collected  for  that  pur- 
pose, and  to  levy  each  year  a  special  school 
tax  upon  the  property  within  said  city  large- 
ly in  excess  of  the  amount  necessary  for  the 
current  expenses  of  said  school  city,  and  to 
use  said  excess  each  year  in  payment  of  the 
evidences  of  indebtedness  which  they  threat- 
en to  Issue  as  aforesaid,  the  same  to  continue 
for  a  long  period,  to  wit,  10  to  15  years. 

Each  incorporated  city  in  this  state  is  by 
statute  made  a  ''distinct  municipal  corpora- 
tion for  school  purposes,  by  the  name  and 
style  of  *  *  *  the  city  corporation,  and 
by  such  name  may  contract  and  be  contract- 
ed with,  sue  and  be  sued  in  any  court  having 
competent  jurisdiction."  Section  5914,  Burns' 
Bev.  St.  1901  (section  4438,  Bev.  St  1881; 
section  4438,  Horner'B  Bev.  St.  1901).  By 
section  5920,  Burns'  Bev.  St  1901,  it  is  the 
duty  of  the  school  trustees  of  their  respective 
townships,  towns,  and  cities  "to  employ 
teachers,  establish  and  locate  conveniently  a 
sufficient  number  of  schools  for  the,education 
of  the  children  and  build  or  otherwise  pro- 
vide suitable  houses,  furniture,  apparatus  or 
other  articles  and  educational  appliances  nec- 
essary for  the  thorough  organization  and  ef- 
ficient management  of  said  schools."  Broad 
and  comprehensive  as  their  powers  are,  there 
are  other  provisions  of  the  statute  which 
clearly  restrict  the  same.  Sections  5917, 
5918,  5929,  5930,  5975,  5978,  Burns'  Bev.  St. 
1901  (sections  4441,  4442,  4450,  4451,  4488, 
4491,  Bev.  St  1881;  sections  4441,  4442, 
4450,  4451,  4488,  4491,  Horner's  Bev.  St 
1901);  Wallls  v.  Johnson  School  Tp.,  75  Ind. 
368;  Union  School  Tp.  v.  First  Nat  Bank, 
etc.,  102  Ind.  464,  474,  476,  2  N.  E.  194.  In 
1873  the  General  Assembly  passed  an  act  en- 
titled "An  act  to  authorize  cities  and  towns  to 
negotiate  and  sell  bonds  to  procure  means 
with  which  to  erect  and  complete  unfinished 
school  buildings,  and  to  purchase  any  ground 
and  building  for  school  purposes,  and  to  pay 
debts  contracted  for  such  erection  and 
completion,  and  purchase'  of  buildings  and 
grounds,  and  authorizing  the  levy  and  collec- 
tion of  an  additional  special  school  tax  for 
the  payment  of  such  bonds."  Acts  1873,  p. 
60...  The  first  section  of  said  act  being  sec- 
tion 5975,  Burns'  Bev.  St  1901  (section  4488, 
Bev.  St  1881;  section  4488,  Horner's  Bev. 
St.  1901),  provides  "that  any  city  or  incor- 
porated town  in  this  state  which  shall  by  the 


action  of  its  school  trustee  or  trustees  have 
purchased  any  ground  and  building  or  build- 
ings, or  may  hereafter  purchase  any  ground 
or  building  or  buildings,  or  have  commenced 
or  may  hereafter  commence  the  erection  of 
any  building  or  buildings  for  school  purposes, 
or  which  shall  have  by  Its  school  trustee  or 
trustees  contracted  any  debts  for  the  erec- 
tion of  such  building  or  buildings,  or  the 
purchase  of  such  ground  and  building  or 
buildings,  and  such  trustee  or  trustees  shall 
not  have  the  necessary  means  with  which  to 
complete  such  building  or  buildings,  or  to 
pay  for  the  purchase  of  such  ground  and 
building  or  buildings,  or  pay  such  debt,  may, 
on  the  filing  by  the  school  trustee  or  trus- 
tees of  said  city  or  incorporated  town,  of  a 
report  under  oath  with  the  common  council 
of  such  city,  or  the  board  of  trustees  of  such 
incorporated  town,  showing  the  estimated  or 
actual  cost  of  any  such  ground  and  build- 
ing or  buildings,  or  the  amount  required  to 
complete  such'  building  or  buildings,  'or  pur- 
chase such  ground  and  building  or  buildings, 
or  the  amount  of  such  debt— on  the  passage 
of  an  ordinance  authorizing  the  same  by  the 
common  council  of  said  city,  or  the  board  of 
trustees'  of  such  Incorporated  town,  issue  the 
bonds  of  such  city  or  town."  Section  2  of 
said  act  being  section  5976,  Burns'  Bev.  St 
1901   (section  4489,   Bev.   St.   1881;    section 

4489,  Horner's  Rev.  St  1901),  requires  that 
the  proceeds  of  the  sale  of  said  bonds  shall 
be  paid  to  the  school  trustees  of  the  town  or 
city  "to  enable  them  to  erect,  or  complete 
such  building  or  buildings  and  pay  such 
debt."  Section  3  of  suid  act  was  amended 
In  1875  (Acts  1875,  p.  29).  The  section  as 
amended,  being  section  5977,  Burns'  Rev.  St 
1901   (section    4490,   Bev.   St.  1881;    section 

4490,  Horner's  Rev.  St  1901),  provides  for  the 
levying  and  collection  annually  of  a  special 
tax,  sufficient  to  pay  the  interest  and  prin- 
cipal of  said  bonds  as  they  fall  due. 

It  has  been  held  by  this  court  that  the 
bonds  issued  under  section  1  of  said  act,  be- 
ing section  5975  (4488),  supra,  were  not  the 
obligations  of  the  school  city,  but  were  the 
bonds  of  the  civil  city,  and  must  be  counted 
to  ascertain  whether  the  aggregate  indebted- 
ness of  such  civil  city  was  in  excess  of  the 
constitutional  limit  of  2  per  cent  Wilcoxon  v. 
City  of  Bluffton,  153  Ind.  267,  54  N.  E.  110. 
It  is  evident  that  whatever  may  have  been 
the  power,  if  any,  of  school  cities  and  towns 
to  borrow  money  before  said  act  of  1873  took 
effect  (Wallis  v.  Johnson  School  Tp.,  75  Ind. 
368),  after  it  took  effect  they  had  no  such  au- 
thority. 

In  1879  the  General  Assembly  passed  an 
act  supplemental  to  said  act  of  1873.  The  ti- 
tle of  the  last-named  act  was  the  same  as  the 
title  of  said  act  of  J  873,  heretofore  set  out 
In  this  opinion,  except  that  the  same  followed 
Immediately  after  the  words  "An  act  sup- 
plemental to  an  act  entitled."  The  first  sec- 
tion of  said  act  of  1879,  being  section  5978, 
Burns'  Bev.  St  1901  (section  4491,  Bev.  St 
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1881;  section  4491,  Horner's  Eev.  St  1901), 
provides  "that  before  the  school  trustee  or 
trustees  of  any  Incorporated  town  or  city  In 
this  state  shall  purchase  any  ground  for 
school  purposes,  or  enter  Into  any  contract 
for  the  building  of  any  school  building  or 
buildings,  such  school  trustee  or  trustees 
shall  file  a  statement  with  the  trustees  of 
such  incorporated  town  or  common  council 
of  such  city,  showing  the  necessity  for  such 
purchase  of  ground,  or  the  erection  of  such 
building  or  buildings,  together  with  an  esti- 
mate of  the  cost  of  such  ground  or  building, 
or  buildings,  and  the  amouot  of  means  neces- 
sary to  be  provided,  to  pay  for  such  ground 
or  building,  or  buildings;  and  such  school 
trustee  o.r  trustees  shall  not  purchase  any 
ground,  or  enter  Into  any  contract  for  the 
building  of  any  school  building,  or  buildings, 
until  such  action  be  approved  by  the  trustees 
of  such  Incorporated  town,  or  by  the  com- 
mon council  of  such  city:  provided,  however, 
that  there  shall  be  nothing  in  this  act  so  con- 
strued as  to  affect  any  purchase  of  ground, 
or  contract  made  for  the  erection  of  any 
building,  or.  buildings,  for  school  purposes, 
prior  to  the  taking  effect  of  this  act"  It  will 
be  observed  that  the  statement  required  by 
■aid  act  of  1879  roust  contain  substantially 
the  same  Information  as  is  required  to  be  set 
forth  in.  the  report  required  by  section  1  of 
the  act  of  1873  providing  for  the  issuance  of 
the  bonds  of  the  civil  city.  The  act  of  1879 
was  passed  as  supplemental  to  said  bond  act 
of  1878,  and  must  therefore  be  read  and  con- 
strued in  connection  therewith,  and  as  a  part 
of  section  1  thereof,  being  section  5975  (4488), 
supra.  So  construed,  it  is  evident  that  the 
General  Assembly,  by  passing  said  act  of 
1879,  and  making  it  supplemental  to  the  act 
of  1873,  Intended  that  the  board  of  trustees 
of  the  town,  or  the  common  council  of  the 
city,  if  consent  was  granted  to  purchase  the 
ground  or  erect  said  buildings  for  school  pur- 
poses, at  the  same  time,  and  as  a  part  there- 
of, should  provide  whatever  means  were  nec- 
essary (or  that  purpose  by  the  issue  and  sale 
of  bonds  as  provided  by  section  1  of  the  act 
of  1873,  being  section  6875  (4483),  supra.  If 
the  school  town  or  city  would  not  have  on 
hand  money  available  for  that  purpose  suffi- 
cient to  pay  cash,  for  said  ground,  or  for  the 
erection  of  such  buildings  when  completed, 
the  board  of, trustees  of  such  town,  or  the 
common  council  of  said  city,  would  have  no 
power  to  consent  to  the  purchase  of  the 
ground  or  the  erection  of  the  building,  un- 
less it  provided  the  means  necessary  for  that 
purpose  by  an  issuance  and  sale  of  bonds  un- 
der section  1  of  the  act'of  1873,  being  section 
6975  (4488),  supra,  and  any  consent  given 
without  making  such  provision  would  be 
void.  If  the  board  of  trustees  of  the  town,  or 
the  common  council  of  the  city,  were  unable 
to  provide  the  means  necessary  for  such  pur- 
pose, on  account  of  being  indebted  to  or  be- 
yond the  constitutional  limit,  or  for  any  other 
reason,  it  would  have  no  power  to  give  con- 
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sent  to  the  purchase  of  the  ground  or  erection 
of  the  buildings,  and  any  consent  given  would 
confer  no  power  on  the  school  corporation. 

It  follows  that  in  1002,  when  this  suit  was 
brought  the  school  city  of  Goshen  had  no 
power  to  erect  a  building  for  school  purposes, 
even  if  the  common  council  consented  there- 
to, unless  the  means  necessary  for  that  pur- 
pose had  been  provided  by  the  common  coun- 
cil under  section  5975  (448§),  supra,  or  the 
school  city  had  or  would  hare  on  hand  money 
sufficient  to  pay  for  said  building  when  com- 
pleted, and  which  it  bad  the  right  under  the 
law,  to  use  for  that  purpose.  The  allegations 
of  the  complaint  show  that  the  city  of  Goshen 
bad  not  made  any  provision  under  section 
5975  (44S8),  supra,  to  pay  for  said  school 
buildings,  and  could  not  make  any,  because  it 
was  Indebted  beyond  the  constitutional  limit 
and  that  the  school  city  did  not  have  any 
money  on  hand  which  it  bad  the  right  to  us* 
for  that  purpose,  and  would,  not  have  a  suf- 
ficient sum  to  pay  for  the  same  until  the  ex- 
piration of  10  or  15  years.  It  is  evident  that 
the  court  erred,  in  sustaining  each  of  said 
demurrers. 

Constitutional  questions  are  argued  by  ap- 
pellant but  the  conclusion  we  bare  reached 
renders  the  decision  thereof  unnecessary. 

Judgment  reversed,  with  Instructions  to 
overrule  the  demurrer  of  each  appellee,  and 
for  further  proceedings  not  inconsistent  with 
this  opinion. 


(32  Ind.  App.  442) 
CHAMBERLAIN  et  al.  v.  WAYMIRB. 
(Appellate  Court  of  Indiana,  Division   No.  L 
Feb.  18,  1904.) 
On  petition  for  rehearing.    Petition  over* 
ruled  and  opinion  modified. 
For  former  opinion,  see  US  N.  B.  808. 

PER  CURIAM.  After  re-examining  the  en- 
tire record  in  this  cause,  we  have  concluded 
that  justice  would  be  best  subserved  by  di- 
recting a  new  trial.  Tbe  petition  for  rehear- 
ing Is  overruled,  and  the  mandate  heretofore 
made  is  modified  as  follows:  The  judgment 
is  reversed,  and  the  trial  court  is  directed  to 
grant  a  new  trial. 

CHICAGO  &  E.  R,  CO.  t.  FOX.* 

(Appellate  Court  of  Indiann,   Division  No.   1. 

Feb.  IS,  1*JU4.) 

NEGLIGENCE  —  DANGEROUS   PREMISES  —  RAIL- 
ROADS—TURNTABLE  —  PLACES      ATTUACTIVH 
TO  CHILDREN— INJURIES  TO  CHILD  NON  SUI 
JURIS— TRESPASSER— IMPLIED    INVITATION. 
1.  Where  a  railroad  company  maintained  an 
unguarded  and  unlocked  turntable  on  its  prem- 
ises at  a  point  where  the  same  was  traversed  by 
various  paths,  used  by  tbn  public  without  objec- 
tion, and  the  railroad  employes  had  knowledge 
that,   notwithstanding' its  dangerous  character, 
the  turntable  was  used  by  cijldren   as  a  play- 
thing without  objection,  and  it'  could  have  been 
guarded  or  fastened  withiut  seriously  interfering 
with  the  railroad's  business,  the  railroad  waa 

•Rehearing  denied.  Transfer  to  Supreme  Court 
denied. 
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liable  to  a  child  non  sal  juris  for  an  injury  sus- 
tained while  he  was  playing  thereon,  though  he 
was  a  trespasser  in  so  doing. 

Appeal  from  Circuit  Court;  Porter  County; 
W.  C.  McMahan,  Judge. 

Action  by  Edward  L.  Fox,  a  minor,  against 
the  Chicago  &  Erie  Railroad  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  O.  Johnson  and  Johnston,  Bartholomew 
&  Bartholomew,  for  appellant  L.  L.  Bam- 
berger, D.  B.  Kelly,  and  W.  J.  Whlnery,  for 
appellee. 

BLACK,  J.  The  appellee,  an  Infant,  suing 
by  his  next  friend,  recovered  a  judgment 
against  the  appellant  for  a  personal  injury. 
At  the  time  of  the  Injury,  and  for  many 
years  before,  the  appellant  owned  and  main- 
tained at  the  city  of  Hammond  railroad 
yards,  side  tracks,  switches,  a  roundhouse, 
and  a  turntable,  in  the  southern  part  of  the 
city.  The  tracks  of  the  appellant's  railroad 
ran  nearly  north  and  south,  and  the  tracks 
of  the  Honon  Railroad  Company,  west  of 
the  appellant's  grounds,  and  running  nearly 
parallel  with  the  appellant's  tracks,  were 
graded  up  between  2  and  3  feet  Douglass 
street  crossed  these  tracks  about  2,000  feet 
north  of  the  turntable,  and  bounded  appel- 
lant's yards  on  the  north.  About  3,600  feet 
south  of  the  turntable  another  street  crossing 
the  tracks,  bounded  the  appellant's  yards  on 
the  south.  The  east  side  of  Harrison  Park,  a 
public  park  of  the  city,  was  west  of  the 
Monon  tracks,  and  about  300  feet  from  the 
turntable,  which  was  situated  in  the  western 
part  of  appellant's  yards,  in  front  of  the 
roundhouse.  Webb  street  running  east  and 
west,  ran  along  the  north  side  of  Harrison 
Park,  and  terminated  at  the  west  side  of  the 
Monon  tracks,  nearly  opposite  the  round- 
house and  turntable,  while  from  that  terminal 
point  Park  avenue  extended  northward  along 
the  west  side  of  the  Monon  tracks.  The 
southern  portion  of  the  appellant's  grounds 
was  inclosed  by  a  wire  fence,  which  ran 
east  and  west  passing  about  3  feet  south  of 
the  roundhouse.  A  beaten  path  ran  from  the 
Monon  Railroad,  at  a  point  about  60  feet 
south  of  Webb  street  eastward  between  the 
wire  fence  and  the  roundhouse,  and  thence 
northeastward  to  the  turntable,  in  front  of 
the  roundhouse,  and  about  180  feet  east  of  it 
The  grounds  in  which  the  roundhouse  and  the 
turntable  were  situated  were  uninclosed.  A 
short  distance  north  of  the  turntable  was  a 
large  excavation  on  the  appellant's  grounds, 
filled  with  water,  and  used  as  a  swimming 
pool.  The  roundhouse  was  In  a  dilapidated 
condition,  and  was  not  used  by  the  appel- 
lant; but  the  turntable  was  occasionally 
used  for  turning  locomotives,  which  were 
brought  upon  it  by  &  track  which  approached 
from  the  north,  and  connected  with  the  track 
upon  the  turntable.  Harrison  Park,  contain- 
ing 25  or  30  acres,  was  resorted  to  for  pic- 


nicking and  general  outing  In  summer,  and 
for  skating  and  coasting  in  winter.  Carrol 
street  one  square  north  of  Webb  street  and 
parallel  with  It  extended  westward  to  the 
Monon  Railroad.  There  was  a  path  extend- 
ing from  Webb  street  across  the  Monon  Rail- 
road to  the  west  wall  of  the  roundhouse, 
and  thence  around  Its  north  side  to  the  north 
side  of  the  turntable.  Opposite  the  east  end 
of  an  alley  which  ran  east  and  west  between 
Carrol  and  Webb  streets,  another  path  ex- 
tended southeastward,  passing  the  north  side 
of  the  roundhouse,  to  the  turntable.  There 
was  also  a  path  from  Williams  street  one 
square  north  of  Carrol  street  which  ran 
southeastward  to  the  Monon  tracks,  and 
thence  around  the  north  side  of  the  swim- 
ming hole.  All  these  paths  united  with  a 
path  running  along  the  tracks  of  the  appel- 
lant The  turntable  had  an  iron  frame  58 
feet  in  diameter,  and  turned  on  a  pivot  above 
an  excavation  18  inches  In  depth,  and  was 
supported  at  the  circumference  by  wheels 
which  ran  on  a  track  extending  around  the 
excavation.  The  frame  was  floored  over,  and 
had  a  track  of  two  rails,  and  two  handles 
at  opposite  sides  for  turning  the  table.  It 
was  used  for  turning  freight  engines,  mostly, 
sometimes  three  or  four  times  a  day,  and 
sometimes,  once  or  twice  a  week.  The  rails 
of  the  track  upon  the  turntable  and  those 
of  the  side  track  connected  with  the  table 
came  close  together  when  opposite  to  each 
other.  The  roundhouse  and  the  turntable 
could  be  seen  from  the  park,  and  were  within 
600  feet  from  the  nearest  dwelling  house. 
The  turntable  was  permitted  by  the  appel- 
lant to  remain  unfastened.  The  roundhouse 
and  the  turntable  were  frequently  resorted 
to  as  playing  places  by  the  children  of  the 
city,  and  they  had  been  so  used  for  a  num- 
ber of  years  before  the  appellee's  injury. 
The  railroad  grounds  and  tracks  In  the  vicin- 
ity of  the  turntable  were  traversed  daily 
by .  large  numbers  of  people  going  to  and 
from  their  work,  and  were  frequented  by 
children  who  played  in  Harrison  Park,  es- 
pecially when  they  were  attending  picnics. 
Appellant's  employes*  and  its  man  In  charge 
of  the  roundhouse  and  turntable  frequently- 
had  seen  children  playing  on  the  turntable, 
and  such  employes  had  more  than  once  turn- 
ed the  table  for  the  children  to  ride  on  it 
and  had  given  children  permission  to  turn 
the  table,  provided  they  would  restore  it  to 
its  former  position.  Appellant's  agent  in 
charge  of  its  yards  and  tracks  at  Hammond 
knew  that  children  frequented  the  turntable; 
but  the  employes  of  the  appellant  had  never 
driven  children  away  from  the  turntable, 
or  forbidden  them  to  use  it  or  to  ride  upon 
it  or  take  any  active  measures  to  prevent 
them  from  using  It  On  two  occasions  be- 
fore the  Injury  of  appellee,  children  6  or  7 
years  old  had  been  injured  while  playing 
on  the  turntable,  and  one  of  appellant's  em- 
ployes had  carried  away  from  the  turntable 
a  child  injured  there.    The  appellee,  who 
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was  a  boy  not  quite  (%  years  old,  resided 
with  his  parents  on  Douglass  street.  With 
the  knowledge  and  consent  of  his  father,  he 
left  his  home  after  noon  on  Sunday,  Decem- 
ber 1,  1001,  to  go  about  five  blocks,  to  visit 
some  boy  friends  residing  at  the  corner  of 
Webb  street  and  Homan  street,  which  ran 
north  and  south  along  the  west  side  of  Har- 
rison Park.  He  had  often  before  been  at 
the  home  of  these  friends;  having  lived  in 
their  neighborhood,  and  having  been  in  the 
habit  of  playing  with  them.  He  afterward 
went  across  the  street  into  Harrison  Park, 
and  across  the  park  to  the  Monon  tracks,  at 
a  point  south  of  the  turntable,  seeking  his 
brother  and  another  boy.  There  he  met  two 
boys  about  13  years  old,  going  north  along 
the  Monon  Railroad,  and,  at  their  sugges- 
tion, walked  with  them  northward  toward 
his  home  along  that  railroad.  When  they 
came  to  a  point  on  the  railroad  opposite  the 
turntable,  and  not  on  the  appellant's  grounds, 
the  appellee  noticed  the  turntable,  and  asked 
the  other  boys  to  go  with  him  to  it  and  give 
him  a  ride  on  it,  which  they  did;  going 
eastward  along  the  path  which  ran  between 
the  wire  fence  and  the  roundhouse.  The  ap- 
pellee had  ridden  on  the  turntable  before. 
The  appellee  sat  down  on  the  went  side  of 
the  turntable,  and  the  other  two  boys  moved 
It  around  by  pushing  upon  its  handles.  The 
turntable  was  not  fastened,  but  was  open; 
the  track  thereon  extending  east  and  west. 
When  the  appellee,  thus  situated,  had  ridden 
about  one-fourth  of  the  way  around,  and 
bad  arrived  at  one  of  the  rails  of  the  track 
for  the  passage  of  locomotives  on  and  off  of 
the  turntable,  the  rails  of  which  projected 
over  the  brink  of  the  excavation  so  as  to  meet' 
the  rails  of  the  track  upon  the  turntable, 
the  appellee  was  caught  by  the  projecting 
rail,  and  his  left  leg  was  torn  and  crushed, 
the  bones  thereof  being  broken,  and  his  right 
leg  was  severely  lacerated.  He  was  carried 
home  by  the  other  two  boys,  and  thence  he 
was  removed  to  a  hospital,  where,  after  some 
weeks  of  nursing,  his  left  leg  was  amputated. 

As  the  case  Is  presented  by  counsel,  no 
matter  for  decision  is  before  us,  except  the 
question  as  to  the'  duty  of  the  appellant 
toward  the  appellee  with  respect  to  the  turn- 
table, taking  into  consideration  all  the  facts 
of  the  case. 

Assuming  that  a  railroad  company  is  un- 
der no  obligations  to  lock  or  otherwise  fasten 
or  render  immovable  or  to  guard  Its  turn- 
table so  situated,  when  not  In  use  for  the 
purpose  for  which  It  was  constructed  and 
maintained,  so  as  to  prevent  a  like  injury 
under  like  circumstances  to  a  person  capable 
of  appreciating  the  danger,  it  does  not  nec- 
essarily follow  that  no  such  obligation  exists 
with  reference  to  a  child,  who,  because  of  its 
Immaturity,  and  consequent  want  of  reason 
and  judgment,  is  not  chargeable  with  negli- 
gence, or  is  capable  of  only  a  small  degree  of 
care  for  his  own  safety.  In  Lynch  v.  Nur- 
dln,  1  Q.  B.  29,  the  defendant's  cart,  In  charge 


of  his  servant,  having  been  left  standing  un- 
attended In  a  street,  where  there  were  a 
number  of  children  playing,  while  the  cart- 
man  went  Into  a  house,  the  plaintiff,  under  7 
years  of  age,  climbed  upon  the  cart  An- 
other boy  led  the  horse  a  few  steps,  and  the 
plaintiff  fell  off,  and,  the  wheel  running  over 
him,  his  leg  was  thereby  broken.  The  de- 
fendant was  found  liable,  and,  although  it 
was  considered  that  the  plaintiff  was  a  tres- 
passer, and  contributed  to  his  Injury  by  his 
own  action,  It  was  held  that  the  trial  judge 
properly  left  to  the  jury  whether  the  defend- 
ant's conduct  was  negligent,  and  whether 
the  negligence  caused  the  Injury.  In  the 
course  of  his  opinion,  Lord  Denman,  O.  J., 
observed  that,  "if  It  were  probable  that  large 
parties  of  young  children  might  be  reasona- 
bly expected  to  resort  to  the  spot,  It  would 
be  hard  to  say  that  a  case  of  gross  negli- 
gence was  not  fully  established.  But  the 
question  remains,  can  the  plaintiff  then,  con- 
sistently with  the  authorities,  maintain  his 
action,  having  been  at  least  equally  in  fault? 
The  answer  is  that,  supposing  that  fact  as- 
certained by  the  jury,  but  to  this  extent— 
that  he  merely  indulged  the  natural  Instinct 
of  a  child  in  amusing  himself  with  the  empty 
cart  and  deserted  horse,  then  we  think  that 
the  defendant  cannot  be  permitted  to  avail 
himself  of  that  fact.  The  most  blameable 
carelessness  of  his  servant  having  tempted 
the  child,  he  ought  not  to  reproach  the  child 
with  yielding  to  that  temptation.  He  has 
been  the  real  cause  of  the  mischief.  He  has 
been  deficient  in  ordinary  care;  and  the  child,, 
being  without  prudence  or  thought,  has, 
however,  shown  those  qualities  in  as  great 
a  degee  as  he  could  be  expected  to  possess 
them."  In  Blnford  v.  Johnston,  82  Ind.  426, 
42  Am.  Rep.  SOS,  the  defendant  had  sold 
pistol  cartridges  to  two  brothers,  aged  10 
and  12  years,  respectively,  and  a  toy  pistol 
loaded  with  one  of  the  cartridges  was  left 
by  these  boys  lying  on  the  floor  of  their 
home;  and  the  pistol  having  been  taken  up 
by  another  brother,  aged  6,  and  discharged, 
the  ball  struck  and  fatally  wounded  one  of 
the  two  boys  who  purchased  the  cartridges. 
In  the  discussion  of  the  case,  the  Supreme 
Court  cited.  Lynch  v.  Nurdin,  supra,  with  ap- 
proval. In  Indianapolis,  etc.,  R.  Co.  v.  Pit- 
zer,  109  Ind.  179,  6  N.  E.  310,  10.  N.  E.  70,  58 
Am.  Rep.  387,  the  court,  after  saying  that 
Intruders,  whether  Infants  or  adults,  cannot, 
as  a  general  rule,  impose  any  duties  upon 
the  person  on  whose  property  they  Intrude, 
and  citing  thereto  a  number  of  cases,  said 
further:  "These  cases  are  to  be  discriminat- 
ed from  those  in  which  one  places  dangerous 
agencies  where  trespassing  children  are  like- 
ly to  be  injured  by  them,  for  here  the  com- 
pany did  what  it  was  perfectly  lawful  for  It 
to  do,  and  that  was  to  run  a  passenger  train 
In  the  manner  In  which  such  trains  are  usu- 
ally managed.  The  class  of  cases  to  which 
we  refer,  although  numerous,  have  no  appli- 
cation here."    Citing  a  number  of  cases- 
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among  them,  Lynch  v.  Nurdin,  supra,  and 
Blnford  v.  Johnston,  supra.  And  the  court 
went  on  to  say:  "The  cases  last  cited  all 
recognize  the  rule  that  children  of  tender 
years  are  not  to  be  treated  as  persons  of 
mature  years.  This  Is  a  reasonable  and  hu- 
mane rule,  and  any  other  would  be  a  cruel 
reproach  to  the  law."  See  Beacb,  Contr. 
Neg.  §|  137,  140;  Blrge  t.  Gardner,  19  Conn. 
507,  50  Am.  Dec.  261,  cited  In  Indianapolis, 
etc.,  R.  Co.  t.  Pitzer,  supra.  Railroad  Co.  v. 
Stout,  17  Wall.  657,  21  L.  Ed.  745,  also  cited 
in  Indianapolis,  etc.,  R.  Co.  v.  Pltzer,  supra, 
was  like  the  case  at  bar,  and  there,  as  here, 
the  defendant  rested  its  defense  on  the 
ground  that  the  company  was  not  negligent 
The  court  approved  an  instruction  which 
submitted  that  question  to  the  Jury.  See 
Stout  v.  Sioux  City,  etc.,  R.  Co.,  2  Dill.  294, 
Fed.  Cas.  No.  13,504;  Pacific  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  262,  270,  14  Sup.  Ot  619,  38 
L.  Ed.  434,  et  seq.;  Beach,  Contr.  Neg.  S  207. 
The  duty  of  the  defendant  In  such  cases 
may  be  based  upon  what  we,  perhaps,  may 
call  one  species  of  implied  invitation,  not  in- 
volving  the  actual  intention  or  wish  of  the 
defendant  that  the  plaintiff  should  come  up- 
on the  defendant's  premises  or  do  the  act 
which  results  in  his  injury,  but  consisting  in 
leaving  a  thing  exposed  and  unguarded 
which  is  of  such  nature  as  to  tempt  and  al- 
lure young  children  or  others  not  sui  Juris 
to  play  with  it  or  otherwise  use  it,  at  a  place 
where,  within  the  knowledge  of  the  defend- 
ant, such  incompetent  persons  assemble,  or 
are  likely  to  do  so;  the  injurious  thing  being 
such  that  the  defendant  may  enjoy  the  use 
of  such  property  for  the  purpose  to  which  it 
Is  adapted,  and  for  which  it  is  intended, 
without  leaving  it  in  a  condition  thus  dan- 
gerous to  such  persons,  but  at  slight  expense 
may  so  secure  it,  when  not  in  such  use,  that 
it  will  not  be  thus  dangerous.  The  so-called 
Invitation  or  tortious  allurement  which  would 
be  a  violation  of  duty  will  not  be  involved 
where  the  defendant  cannot  carry  on  his 
lawful  business  or  pursuit  in  the  necessary 
and  ordinary  manner,  and  at  the  same  time 
take  precautions  to  prevent  injury  to  such 
incompetent  persons  through  the  indulgence 
of  their  natural  instinct  to  seek  enjoyment 
or  diversion,  in  which  case,  the  injury  being 
attributable,  not  to  the  fault  of  the  injured 
person,  but,  rather,  to  the  Indulgence  of  an 
innocent  instinct,  no  blame  is  attached  to  the 
defendant.  Thus,  for  instance,  would  be  the 
case  of  the  Intrusion  of  a  child  upon  a  rail- 
way train  during  its  temporary  stoppage  at 
a  station  for  the  discharge  and  the  reception 
of  passengers,  where  the  child  enters  the  car 
along  with  other  persons.  In  such  case  the 
railway  company  does  nothing  not  incident 
to  the  usual  and  necessary  way  of  conduct- 
ing its  lawful  business.  So  might  be  the 
case  of  a  child  Jumping  upon  the  steps  of  a 
moving  railway  train.  But  a  turntable,  not 
constantly,  but  only  occasionally,  used  to 
change  the  direction  of  locomotive  engines. 


may,  without  undue  interference  with  the 
company's  full  enjoyment  thereof,  be  secure- 
ly fastened,  without  great  expense  or  incon- 
venience, when  not  in  use;  and  such  precau- 
tion may  even  tend  to  the  preservation  of  the 
property  itself,  which,  however,  would  be  a 
matter  within  its  own  discretion.  To  take 
such  precaution  that  others  shall  not  use  the 
appliance  is  not  injurious  to  the  company,  or 
a  hindrance  to  the  prosecution  of  its  lawful 
business.  It  is  not  an  undue  application  of 
the  maxim  of  the  law  commanding  one  to  so 
use  his  own  as  not  to  injure  another,  to  hold 
that  the  unnecessary  exposure  of  one's  prop- 
erty, attractive,  and  alluring  to  children,  but 
dangerous,  at  a  place,  though  on  his  own 
premises,  where  the  owner  so  exposing  his 
property  knows  or  has  good  reason  to  believe 
that  children  do  or  will  come  for  the  indul- 
gence of  the  natural  inclination  or  instinct 
of  young  persons  to  ride  upon  moving  ob- 
jects, or  otherwise  to  divert  themselves  in  a 
manner  to  which  such  dangerous  object  is 
adapted,  involves  such  disregard  for  the 
safety  of  such  Incompetent  persons  as  to 
amount  to  what  may  be  called  unlawful  al- 
lurement, and  as  to  be  attributable  as  an 
Implied  invitation,  in  a  case  where,  but  for 
such  incompetency  of  the  injured  person,  he 
would  be  regarded  as  a  trespasser  or  a  mere 
licensee. 

The  following  from  Cooley  on  Torts  is 
quoted  in  Union  Pacific  R.  Co.  v.  McDonald, 
supra:  "In  the  case  of  young  children,  and 
other  persons  not  fully  sui  juris,  an  implied 
license  might  sometimes  arise  when  it  would 
not  on  behalf  of  others.  Thus,  leaving  a 
tempting  thing  for  children  to  play  with 
exposed  where  they  would  be  likely  to  gath- 
er for  that  purpose  may  be  equivalent  to  an 
invitation  to  them  to  make  use  of  it."  In 
Thompson,  Com.  on  Neg.  (2d  Ed.)  §  1827,  re- 
ferring to  the  subject  of  injuries  to  children 
from  unguarded  and  unfastened  railway  turn- 
tables, it  is  said:  "In  view  of  its  great 
danger  to  children— so  shown  by  tbea  numer- 
ous cases  in  the  lawbooks  founded  upon  in- 
juries of  this  kind— the  Just  and  humane  con- 
clusion must  be  that  if  the  railway  company 
can,  at  slight  expense  or  inconvenience  to 
itself,  keep  it  guarded  from  trespassing  chil- 
dren, or  locked  so  that  they  cannot  use  it, 
it  should  be  beld  bound  to  do  so,  and  should 
stand  liable  In  damages  if,  in  consequence 
of  the  failure  of  this  duty,  a  child  of  tender 
years,  to  whom  contributory  negligence  can- 
not be  imputed,  is  injured  while  playing  with 
it.  This,  on  the  one  hand,  allows  the  rail- 
way company  the  reasonable  use  of  its  prop- 
erty, while  at  the  same  time  It  refuses  to  re- 
lease It  from  those  obligations  of  social  duty 
which  rest  upon  all  men  in  a  state  of  civ- 
ilized society."  See,  also,  section  1036  et 
seq.  of  the  same  work.  The  care  which  it 
is  the  duty  of  the  railway  company  to  ex- 
ercise In  such  a  case  is  that  degree  of  care 
which  an  ordinarily  prudent  person  would, 
under  similar  circumstances,  use  to  prevent 
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Injury  to  children.  O'Malley  v.  St  Paul,  etc, 
B.  Co.,  43  Minn.  289,  45  N.  W.  440.  In  Bar- 
rett y.  Southern  Pacific  Oo.,  91  Cal.  296,  27 
Pac.  666,  25  Am.  St  Bep.  186-*n  action  to 
recover  damages  for  personal  Injury  to  the 
plaintiff,  a  boy  of  8  years  of  age,  sustained 
■while  riding  on  a  railway  turntable— it  was 
said:  "If  defendant  ought  reasonably  to 
hare  anticipated  that,  leaving  this  turntable 
unguarded  and  exposed,  an  injury  such  as 
plaintiff  suffered  was  likely  to  occur,  then  it 
must  be  held  to  have  anticipated  it,  and  was 
guilty  of  negligence  in  thus  maintaining  it 
In  Its  exposed  position.  It  Is  no  answer  to 
this  to  say  that  the  child  was  a  trespasser, 
and,  If  It  had  not  intermeddled  with  defend-1 
anf  s  property,  it  would  not  have  been  hurt 
and  that  the  law  imposes  no  duty  upon  the 
defendant  to  make  its  premises  a  safe  play- 
ing-ground  for  children."  And  the  question 
as  to  the  defendant's  negligence  was  held  to 
be  the  one  to  be  decided  by  the  jury.  In 
Alabama,  etc.,  B.  Oo.  v.  Crocker,  131  Ala. 
584,  31  South.  561,  it  was  said:  "It  is  the 
apparent  probability  of  danger)  rather  than 
i~ie  rights  of  property,  that  determines  the 
duty  and  measure  of  care  required  of  the  au- 
thor of  such  a  contrivance,  for  ordinarily  the 
duty  of  avoiding  known  danger  to  others 
may  under  some  circumstances  operate  to 
require  care  for  persons  who  may  be  at  the 
place  of  danger  without  right*'  In  such 
case,  where  an  object  on  one's  premises  has 
caused  Injury  to  another,  the  question  as  to 
the  usefulness  of  the  object  to  the  owner, 
by  way  of  contributing  to  the  full  enjoyment 
of  his  right  of  proprietorship,  may  enter  into 
the  consideration  of  the  question  of  negli- 
gence In  the  maintenance  of  the  object  In 
the  condition  which  occasioned  the  Injury; 
but  also  It  should  be  considered,  In  such 
connection,  whether  such  enjoyment  may  be 
had,  consistently  with  safety  to  others,  at 
such  slight  expense  and  Inconvenience  as  the 
due  consideration  of  the  known  or  probable 
danger  to  others,  under  all  the  circumstances, 
would  suggest  to  a  reasonably  prudent  per- 
son in  the  use  of  his  own  property  of  the 
particular  kind  In  question  in  like  situation 
and  condition.  See  Koons  v.  St  Louis,  etc., 
K.  Co.,  65  Mo.  502;  Ferguson  v.  Columbus 
&  Rome  B.  Co.,  75  Ga.  637;  Id.,  77  Ga.  102; 
Ilwaco,  etc.,  Nav.  Co.  v.  Hedrlck,  1  Wash. 
St. 446,  25  Pac.  335,  22  Am.  St  Rep.  169; 
U.  P.  B.  Co.  v.  Dunden,  37  Kan.  1,  14  Pac. 
501;  Gulf,  etc.,  B.  Co.  r.  Styron,  66  Tex.  421, 
1  S.  W.  161;  Gulf,  etc.,  R.  Co.  v.  McWhlrter, 
77  Tex.  356,  14  S.  W.  26,  19  Am.  St.  Bep. 
755;  Callahan  v.  Eel  Biver  R,  Co.,  92  Cal.  89, 
28  Pac.  104;  Keffe  v.  Milwaukee,  etc.,  B. 
Co.,  21  Minn.  207,  18  Am.  Bep.  393;  Kansas 
Central  B.  Co.  v.  Fitzsimmons,  22  Kan.  686, 
31  Am.  Bep.  203;  Nagel  v.  Missouri  Pac.  B. 
Co.,  75  Mo.  653,  42  Am.  Bep.  418;  Evan- 
sich  v.  G.,  O.  &  a  F.  B.  Co.,  57  Tex.  126,  44 
Am.  Bep.  586.  The  four  cases  last  above 
cited  are  also  cited  in  Indianapolis,  etc.,  B. 
Co.  t.  Pitzer,  supra.    See,  also,  Ft  Worth, 


etc.,  B.  Co.  v.  Robertson  (Tex.  Sup.)  16  S.  W. 
1093, 14  L.  R.  A.  781;  Edgington  v.  Burlington 
etc.,  B.  Co.  (Iowa)  90  N.  W.  95,  57  L.  B.  A. 
561;  Chicago,  etc.,  B.  Co.  v.  Krayenbuhl 
(Neb.)  01  N.  W.  880,  59  L.  B.  A.  920;  San 
Antonio,  etc,  B.  Co.  v.  Skidmore  (Tex.  Civ. 
App.)  65  S.  W.  215;  City  of  Pekin  v.  Mc- 
Mahon  (111.)  39  N.  E.  484,  27  L.  R.  A.  206,  45 
Am.  St  Bep.  114;  Young  v.  Harvey,  16  Ind. 
314;  Craves  v.  Thomas,  95  Ind.  361,  48  Am. 
Rep.  727;  City  of  Indianapolis  v.  Emmelirian, 
108  Ind.  530,  9  N.  E.  155,  58  Am.  Rep.  65; 
Penso  v.  McCormlck,  125  Ind.  116,  25  N.  E. 
156,  9  L.  B.  A.  313,  21  Am.  St  Bep.  211;  Cin- 
cinnati, etc.,  Co.  v.  Brown  (Ind.  App.)  69  N. 
E.  197. 
Judgment  affirmed. 


(32  Infl.  A.  456) 
JOHNSON  et  al.  ▼.  BLAIR, 
(Appellate  Court  of  Indiana,   Division  No.  1. 
Feb.  18,   1904.) 

APPEAL— JOINT  ASSIGNMENT  OF  ERROR-RUL- 
ING ON  PLEADINGS  OF  ONE  APPELLANT. 

1.  A  joint  assignment  of  error  by  three  de-r 
fendants  to  adverse  rulings  on  the  pleadings  of 
only  one  of  them  presents  nothing  for  review. 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paulus,  Judge. 

Suit  by  James  H.  Blair  against  James 
'Johnson  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Davis  &  Davis,  for  appellants.  A.  B. 
Long,  for  appellee. 

HENLEY,  0.  J.  Appellant  has  assigned 
error:  First,  the  trial  court  erred  in  overrul- 
ing the  demurrer  to  the  complaint;  second, 
the  trial  court  erred  In  overruling  the  motion 
for  a  new  trial.  The  appellants  are  James 
Johnson,  David  O.  Ice,  and  John  F.  Jones, 
and  they  have  jointly  assigned  error.  It  ap- 
pears from  the  record  that  the  demurrer,  to 
the  overruling  of  which  appellants  complain- 
ed, was  a  separate  demurrer  of  James  John- 
son, and  that  the  motion  for  a  new  trial,  to 
the  overruling  of  which  appellants  have  ex- 
cepted, was  the  separate  motion  of  appellant 
James  Johnson.  The  assignment  of  error, 
for  this  reason,  does  not  present  any  question. 
Appellants  David  O.  Ice  and  John  F.  Jones 
could  not  be  affected  by  any  ruling  of  the 
trial  court  on  a  demurrer  or  motion  for  a 
new  trial  submitted  separately  by  James 
Johnson.  Goss  v.  Wallace,  140  Ind.  541,  39 
N.  E.  920;  Armstrong  v.  Dunn,  143  Ind.  433, 
41  N.  E.  540;  McFarland  v.  Pierce,  ,151  Ind. 
546,  45  N.  EL  706,  47  N.  E.  1;  Hatfield  v. 
Oummings,  152  Ind.  280,  50  N.  E.  817,  53  N.  E. 
231;  Green  v.  Heaston,  154  Ind.  127,  56  N.  E. 
87;  Sheeks  v.  State,  156  Ind.  608,  60  N.  E. 
142;  Killian  v.  State,  15  Ind.  App.  261,  43  N. 
E.  955;  Board,  etc.,  v.  Fraser,  19  Ind.  App. 
520,  49  N.  E.  42,  831;  Stephens  v.  Smith,  27 
Ind.  App.  507,  61  N.  E.  745. 

Judgment  affirmed. 

.     f  L  See  Appeal  and  Error,  rol.  J,  Cent  Dig-  i  2985. 


Digitized  by 


Google 


86 


70  NORTHEASTERN  REPORTER. 


(Ind. 


Si 
: 


(82   Ind.   A.  46C) 

T.  J.  MOSS  TIE  00.  t.  HUFF. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Feb.  10,  1904.) 

APPEAL—RECORD— INSTRUCTIONS— SALES  —  AC- 
TION FOR  PURCHASE  PRICE  OF  RAILROAD 
TIES— ADMISSIBILITY  OF  EVIDENCE— REVIEW 
— NECESSITY    OF   OFFERED   PROOF. 

1.  Under  Burns'  Rev.  St.  1901,  §§  643,  544, 
relating   to   instructions,   and   enacting  that   a 

arty  excepting  thereto  shall  not  be  required  to 
le  a  formal  bill  of  exceptions,  but  may  write 
on  the  margin  of  each  instruction,  "Refused, 
and  excepted  to,"  or  "Given,  and  excepted  to, 
which  memorandum  shall  be  signed  by  the  judge, 
etc.,  instructions  cannot  be  made  a  part  of  the 
record  on  appeal  unless  they  are  filed. 

2.  In  an  action  for  the  price  of  railroad  ties 
defendant's  witness  testified  that  he  bought  ties 
from  other  people,  and  inspected  them  before 
he  bought,  as  he  did  with  plaintiff.  He  was 
then  asked,  "That  was  the  custom,  was  it  not?" 
Held,  that  his  answer  thereto  was  properly 
stricken  out,  his  custom  in  the  matter  not  being 
material. 

3.  Defendant  asked  its  witness  what  the  prices 
plaintiff  received  would  indicate  as  to  the,  place 
of  delivery,  and  asked  another  witness,'  who 
had  testified  to  his  knowledge  of  the  manner  in 
which  plaintiff  bad  got  out  the  ties  in  question, 
whether  that  treatment  of  the  ties  was  a  care- 
ful way  of  handling  them.  Held,  that  objections 
to  these  questions  were  properly  sustained. 

4.  The  defendant  asked  its  witness,  a  prac- 
tical tie  mnn,  to  state  whether  it  would  have 
been  possible,  from  the  time  he  (the  witness) 
took  charge  of  the  work  until  the  expiration  of 
the  contract,  to  get  off  the  ties.  The  question 
was  urged  as  proper  because  plaintiff  asked  a 
commissiou,  because  he  claimed  be  would  have 
got  the  ties  off,  whereas  defendant  claimed  that 
plaintiff  had  delayed  until  it  found  it  necessary 
to  send  the  witness  to  take  charge  of  the  work. 
Held,  that  an  objection  to  the  question  was 
properly  sustained. 

5.  Where,  on  appeal,  the  record  shows  that  no 
offer  to  prove  was  made  before  an  objection  to 
a  question  had  been  sustained,  no  question  is 
raised  for  review. 

Appeal  from  Circuit  Court;  Vanderburgh 
County;   H.  A.  Mattison,  Judge. 

Action  by  Henry  A.  Huff  against  the  T.  J. 
Moss  Tie  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

James  T.  Walker,  for  appellant. '  Hennlng 
&  Henning,  for  appellee. 

COMSTOCK,  J.  Appellee  (plaintiff  below) 
brought  this  action  against  appellant  to  re- 
cover an  amount  claimed  to  be  due  him 
from  appellant  on  account  of  the  purchase 
for  and  delivery  to  the  appellant  of  cross- 
ties  at  prices  and  on  terms  set  out  in  the 
complaint  The  complaint  was  in  five  para- 
graphs. Appellant  answered  the  complaint 
by  general  denial  and  plea  of  payment  Ap- 
pellant also  filed  a  cross-complaint  in  four 
paragraphs,  upon  whlcb  issue  was  formed 
by  general  denial.  No  question  Is  raised  up- 
on the  pleadings,  and  further  statement  of 
them  is  not  necessary.  The  jury  returned  a 
verdict  in  favor  of  appellee  for  $1,402.57. 
He  remitted  5048.23,  and  thereupon  judg- 
ment was  rendered  in  the  sum  of  $754.24. 

1 5.  8*eo  Appeal  and  Error,  vol.  2,  Cent.  Dig.  I  1282. 


Overruling  appellant's  motion  for  a  new  trial 
is  assigned  as  error. 

In  support  of  the  motion  it  Is  urged  that 
the  evidence  is  not  sufficient  to  sustain  the 
verdict  In  passing  upon  this  reason  for  a 
new  trial  it  is  enough  to  say  that  there  is  evi- 
dence fairly  tending  to  sustain  the  verdict 
and  to  refer  to  the  rule  that  appellate  courts 
will  not  weigh  the  evidence  upon  appeal. 

Appellant  insists  that  the  court  erred  in 
giving  to  the  jury  instructions  4  and  6,  and 
each  of  them.  Appellee  contends  that  the 
questions  attempted  to  be  raised  upon  these 
instructions  cannot  be  considered,  because 
the  instructions  are  not  properly  in  the  rec- 
ord. Instructions  may  be  made  a  part  of  the 
record  in  three  ways:  (1)  By  order  of  court; 
(2)  by  bill  of  exceptions;  (3)  under  sections 
543,  544,  Burns'  Rev.  <St  1901,  sections  534, 
535  (Horner's  Rev.  St  1901).  In  the  case  at 
bar  they  are  not  made  a  part  of  the  record 
by  order  of  court  nor  by  bill  of  exceptions. 
An  attempt  is  made  to  make  them  a  part  of 
the  record  under  said  sections  of  the  statute. 
It  does  not  appear  that  the  instructions  were 
Bled.  They  are  not  therefore,  a  part  of  the 
record.  Ayres  v.  Blevins,  28  Ind.  App.  102, 
62  N.  E.  305;  Krom  v.  Vermillion,  143  Ind. 
77,  41  N.  E.  539. 

W.  S.  James,  a  witness  for  appellant  upon 
direct  examination  testified  that  he  bought 
ties  from  other  people  than  the  appellee,  and 
that  he  inspected  them  before  he  bought 
them,  the  same  as  he  did  with  Mr.  Huff. 
The  question  was  then  put  "That  was  the 
custom,  was  it  not?"  Upon  motion  of  plain- 
tiff his  answer  was  stricken  out  The  deal- 
ings of  parties  hereto  was  matter  of  con- 
tract The  custom  of  the  witness  was  imma- 
terial. 

Appellant  asked  its  own  witness  the  fol- 
lowing question  (witness  had  testified  that 
he  was  a  representative  of  the  Cincinnati 
Cooperage  Company):  "Now,  supposing  the 
price  which  Mr.  Huff  received  was  30  and 
35  cents  for  firsts,  and  15  and  17  cents  for 
seconds,  what  would  that  indicate  as  to  the 
place  of  delivery?"  Appellant  asked  its  own 
witness,  who  bad  previously  testified  as  to 
bis  knowledge  of  the  manner  in  which  ap- 
pellee had  gotten  out  the  ties  in  question,  and 
his  condition  in  relation  thereto,  the  follow- 
ing question,  "You  may  tell  the  jury  whether 
that  treatment  of  the  ties  was  a  careful, 
proper,  and  prudent  way  of  handling  them?" 
Appellant  also  proposed  to  Mr.  Burten,  one 
of  the  witnesses,  a  practical  tie  man,  who 
was  familiar  with  the  work  of  getting  the 
ties  off  the  land  upon  which  the  appellee 
was  working,  the  following  question:  "From 
the  time  you  took  charge  of  the  work  until 
the  expiration  of  the  contract  tell  the  court 
and  jury  whether  it  would  have  been  possible 
to  get  off  those  ties?"  Appellant  claims  the 
question  was  proper,  because  Huff  claimed  he 
would  have  gotten  the  ties  off,  and  asks  com- 
mission for  that  reason;  that  he  bad  delayed 
until  the  company  found  it  necessary  to  send 
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Burten  to  take  charge  of  the  work.  In  these 
various  rulings  there  was  no  error.  But,  if 
the  court  had  erred,  no  question  is  raised, 
because  the  record  shows  that  no  offer  to 
prove  was  made  before  the  objection  to  the 
question  had  been  sustained.  Pittsburgh, 
etc.,  B.  Co.  v.  Martin,  157  Ind.  224,  61  N.  B. 
229. 
Judgment  affirmed. 


(185    Mass.   202) 

HTJSSEY  v.  ARNOLD  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Feb.  20,  1904.) 

TRUSTS  —  LIABILITY    OF    TRUSTEES  —  ACTION 
AGAINST  TRUSTEES— ATTACHMENT- 
LIEN— LIABILITY  OF  ESTATE. 

1.  In  the  absence  of  special  limitation,  a  con- 
tract by  one  who  is  a  trustee  relative  to  the 
trust  property  binds  him  personally. 

2.  Several  persons  formed  an  association  for 
investment  in  real  estate  and  the  manage- 
ment thereof,  the  property  being  vested  in 
trustees,  and  the  trust  agreement  provided  that 
contracts  entered  into  by  the  trustees  should 
he  in  their  names  as  such,  and  should  provide 
against  any  personal  liability  on  their  part, 
and  provided  that  those  having  a  beneficial  in- 
terest in  the  property  should  not  be  liable  to 
any  third  person.  One  who  had  sold  goods  to 
the  trustees  brought  an  action  at  law  against 
them,  and  attached  certain  property  held  by 
them  as  trustees.  Held,  that  plaintiff  acquired 
no  lien,  either  legal  or  equitable,  since  under 
the  agreement  those  beneficially  interested  could 
not  be  charged,  and,  if  the  trustees  contracted, 
without  limiting  their  liability,  their  personal 
liability  bo  created  could  not  be  enforced  against 
the  trust  property,  and,  if  the  trustees  had  a 
beneficial  interest  in  the  property,  such  interest 
could  be  attached  at  law. 

Beport  from  Superior  Court,  Suffolk  Coun- 
ty; Jas.  B.  Richardson,  Judge. 

Suit  by  George  F.  fiussey  against  Edward 
Li.  Arnold  and  others.  Order  dismissing  the 
petition  of  W.  B.  Emery  and  others  for  a 
dissolution  of  an  injunction  granted  com- 
plainants.   Case  reported.    Affirmed. 

G.  W.  Anderson,  for  W.  B.  Emery  and  oth- 
ers.   Geo.  Royal  Pulslfer,  for  receivers. 

KNOWLTON,  C.  J.  Some  of  the  defend- 
ants entered  Into  an  agreement  establishing 
an  association  called  "The  Boston  Associ- 
ates," and  appointing  three  trustees  to  con- 
duct the  business  of  the  association,  which 
was  to  be  the  investment,  management,  and 
use  of  property  in  real  estate,  in  shares,  in 
trusts  and  corporations,  in  bonds  secured  by 
mortgage  upon  real  estate,  and  in  other  simi- 
lar securities,  with  a  view  to  obtain  income 
and  profit  for  the  owners.  These  trustees 
were  to  hold  the  title  to  all  the  property  that 
was  paid  in  or  acquired,  and  to  manage  it, 
subject  to  the  provisions  of  the  agreement,  as 
they  should  see  fit.  Either  of  the  trustees 
could  be  removed  and  a  successor  could  be 
appointed  by  three-fourths  In  value  of  the 
shareholders,  and,  If  not  removed,  they  could 
fill  vacancies  in  their  board  caused  by  death 

f  1  8m  Attachment,  vol.  5,  Cent  Dig.  ||  131,  171. 


or  resignation  or  otherwise.  The  trust  could 
be  terminated  by  a  writing  signed  by  three- 
fourths  in  value  of  the  shareholders;  but,  if 
not  so  terminated,  it  was  to  continue  for  the 
term  of  20  years  after  the  death  of  the  last 
subscriber  to  the  agreement.  Shares  of  $100 
each,  taken  by  the  subscribers,  and  repre- 
sented by  certificates,  could  be  transferrea, 
and  the  transferee  would  thereby  acquire  the 
rights  and  be  subject  to  all  the  obligations  of 
the  original  owner.  Each  shareholder  was  to 
be  liable  for  the  amount  subscribed  by  him, 
but  he  was  not  to  be  liable  to  any  third  per- 
son, nor  for  any  amount  In  excess  of  his  sub- 
scription. This  association  became  insolvent, 
and  a  suit  in  equity  was  brought,  and  receiv- 
ers were  appointed  to  wind  up  its  affairs. 
William  B.  Emery  and  Heber  E.  Emery,  co- 
partners under  the  name  of  W.  H.  &  S.  L. 
Emery,  furnished  coal  to  the  trustees  for  the 
use  of  the  association,  for  which  they  were 
not  paid,  and  more  than  four  months  before 
the  commencement  of  the  suit  in  equity  they 
brought  an  action  at  law  against  the  trustees 
in  their  individual  names,  describing  them  as 
"Trustees  of  the  Bostqn  Associates,"  and  at- 
tached on  the  writ  all  their  right,  title,  and 
interest  in  and  to  any  real  estate  in  the  coun- 
ty of  Suffolk.  At  that  time  these  trustees 
held  in  their  names  as  trustees  the  title  to 
certain  real  estate  in  Boston,  which  was  ac- 
quired and  held  for  the  associates  under  this 
agreement  The  plaintiffs  In  the  action  at 
law  were  enjoined  in  the  suit  in  equity  from 
proceeding  to  enforce  the  collection  of  then* 
claim  against  the  real  estate  tinder  their 
attachment  They  subsequently  brought  a 
petition  in  the  suit  in  equity  for  a  dissolution 
of  the  injunction,  or  for  a  decree  establishing 
a  Hen  in  their  favor  upon  the  real  estate. 
From  an  order  of  the  superior  court  denying 
and  dismissing  their  petition  they  appealed  to 
this  court 

The  agreement  creating  the  trust  has  pe- 
culiar provisions.  The  object  of  it  apparent- 
ly, was  to  obtain  for  the  associates  most  of 
the  advantages  belonging  to  corporations, 
without  the  authority  of  any  legislative  act 
and  with  freedom  from  the. restrictions  and 
regulations  imposed  'by  law  upon  corpora- 
tions. Article  12  of  the  agreement  is  as  fol- 
lows: "All  contracts  and  engagements  en- 
tered into  by  the  trustees  shall  be  in  their 
names  as  trustees,  and  shall  provide  against 
any  personal  liability  on  the  part  of  the 
trustees,  and  stipulate  that  no  other  party 
shall  be  answerable  than  the  property  in  the 
bands  of  the  trustees."  We  have  already 
said  that  the  subscribers  were  not  to  be  lia- 
ble to  third  persons,  and  it  would  seem,  there- 
fore, that  the  business  of  the  trust  was  in- 
tended to  be  done  in  a  way  that  would  give , 
no  one  dealing  with  It  a  right  to  bring  an  ac- 
tion at  law  against  anybody  to  enforce  any 
contract  or  liability  of  the  association.  The 
trustees  held  the  legal  title  to  all  the  prop- 
erty, and  they  alone  could  make  contracts. 
Ordinarily,  In  the  absence  of  special  limlta- 


Digitized  by 


Google 


S8 


70  NOBTHBASTBBN  BEPOBTEB. 


(Mass. 


tlona,  trustees  bind  themselves  personally  by 
their  contracts  with  third  persons.  Actions 
at  law  upon  such  contracts  must  be  brought 
against  them,  and  judgments  run  against 
them  personally.  This  Is  because  the  rela- 
tions of  the  cestuls  que  trustent  to  their  con- 
tracts are  only  equitable,  and  do  not  subject 
them  to  proceedings  in  a  court  of  common 
law,  and  the  property  held  in  trust  is  char- 
ged with  equities  which  hold  It  aloof  from 
the  jurisdiction  of  a  court  of  law  to  take 
It  and  apply  it  in  payment  of  debts  created 
by  the  trustees.  Such  debts,  if  proper  char- 
ges upon  the  trust  estate,  can  be  paid  from  it 
under  the  authority  of  a  court  of  equity. 

Whether  the  trustees  in  this  case,  In  deal- 
ing with  the  petitioners,  provided  against 
personal  liability  in  accordance  with  the  di- 
rection of  the  agreement,  as  they  might  do 
(see  Shoe  &  Leather  National  Bank  v.  Dix, 
123  Mass.  148,  25  Am.  Rep.  49),  does  not  ap- 
pear. If  they  dldy  these  petitioners  cannot 
maintain  an  action  at  law  against  anybody. 
As  agents  and  trustees  under  the  agreement, 
they  were  not  authorized  to  contract  any 
debt  which  should  charge  the  certificate  hold- 
ers. Of  course,  If  an  action  at  law  cannot 
be  maintained,  there  can  be  no  effectual  at- 
tachment in  such  a  suit  as  the  petitioners 
originally  brought  If  the  trustees  contract- 
ed lathe  usual  way,  without  referring  to  any- 
thing which  would  limit  the  liability  result- 
ing from  an  ordinary  contract,  they  are  per- 
sonally liable  to  these  petitioners,  and  judg- 
ment can  be  obtained  and  enforced  against 
them  individually;  but  the  trust  property 
cannot  be  held  under  an  attachment  nor  sold 
upon  an  execution  for  their  personal  debts. 
If,  as  we  presume  to  be  the  fact,  the  trustees 
were  also  certificate  holders  having  equita- 
ble interests  in  the  property,  these  are  not 
attachable  in  an  action  at  law.  They  can  be 
reached  only  through  proceedings  in  equity. 
Bev.  Laws,  c.  159,  §  3,  cl.  7;  Geer  v.  Horton, 
159  Mass.  259,  34  N.  B.  269;  Wemyss  v. 
White,  159  Mass.  484,  34  N.  B.  718.  On  no 
ground,  therefore,  can  it  be  held  that  the  pe- 
titioners acquired  a  lien  upon  the  real  estate 
by  their  attempted  attachment  in  the  action 
at  law.  In  the  pending  suit  in  equity  they 
stand  like  other  creditors.  They  have  al- 
ready proved  their  claim  against  the  estate 
in  the  hands  of  the  receivers,  and  they  will 
obtain  their  share  of  the  assets. 

Our  decision  goes  no  further  than  to  hold 
that,  upon  the  facts  shown,  the  petitioners 
have  acquired  no  lien,  legal  or  equitable, 
which  gives  them  precedence  over  other  cred- 
itors In  the  settlement  of  this  trust.  We  do 
not  attempt  to  determine  whether  all  the  pro- 
visions of  this  agreement  are  enforceable  in 
the  courts,  or  whether  there  are  such  consid- 
erations of  public  policy  involved  in  an  at- 
tempt of  this  kind  to  do  business  without  a 
legal  liability  of  anybody  for  debts  incurred 
by  the  trustees  as  merit  consideration  by  the 
Legislature. 

Order  affirmed. 


(185  Mass.   ill) 

LANCY  v.  CITY  OF  BOSTON. 

(Supreme  Judical  Court  of  Massachusetts. 
Suffolk.    Feb.  27,  1904.) 

EMINENT     DOMAIN— COMPENSATION— EQUITA- 
BLE RELIEF— PRACTICE— LIMITATIONS. 

1.  Under  St.  1897,  p.  550,  c.  519,  authorizing 
the  appointment  of  commissioners  to  consider 
the  abolition  of  a  certain  grade  crossing,  and 
providing  that  damages  caused  by  proceedings 
under  the  act  might  be  recovered  as  provided 
by  St.  1890,  p.  4(54,  c.  428,  §  5,  which  de- 
clares that  a  petition  for  the  assessment  of 
damages  shall  be  brought  within  one  year  after 
the  decree  confirming  the  decision  of  the  com- 
mission, the  court  has  no  jurisdiction  to  enter- 
tain a  petition  after  one  year  from  such  de- 
cree. 

2.  St  1900,  p.  57,  c.  84,  authorizing  a  recov- 
.ery  by  persons  whose  property  was  injured  by 

a  change  of  grade  of- streets  in  connection  with 
the  abolition  of  a  certain  grade  crossing,  does 
not  authorize  a  recovery  by  one  whose  property 
was  taken  for  a  highway  by  the  commission- 
ers appointed  under  St  1897,  p.  550,  c.  519, 
to  consider  the  abolition  of  the  grade  crossing. 

3.  Under  St  1897,  p.  550,  c.  519,  relative  to 
the  abolition  of  a  certain  grade  crossing,  and 
providing  that  all  persons  damaged  in  their 
property  may  recover  as  provided  by; St.  1890, 
p.  464,  c.  428,  §  5,  by  petition  to  the  superior 
court  etc.,  a  property  owner  has  no  right  to 
have  the  original  petition  to  abolish  the  grade 
crossing  amended,  the  proper  course  being  to 
intervene. 

4.  Under  St  1897,  p.  550,  c.  519,  relative  to 
the  abolition  of  a  grade  crossing,  and  providing 
that  all  persons  damaged  in  their  property  may 
recover  as  provided  by  St  1890,  p.  404,  c.  428, 
I  5,  by  petition  to  the  superior  court  etc.,  an 
owner  of  property  taken  for  the  improvement 
has  a  plain  and  adequate  remedy  at  law,  and 
is  not  entitled  to  equitable  relief. 

5.  That  the  owner  had  no  actual  notice  or 
knowledge  that  his  land  was  taken  was  imma- 
terial. 

Beport  from  Superior  Court,  Suffolk  Coun- 
ty; Jas.  B.  Richardson,  Judge. 

Petition  by  one  Lancy  against  the  city  of 
Boston.  There  was  judgment  for  defendant 
and  the  case  was  reported  to  the  Supreme  Ju- 
dicial Court.    Affirmed. 

W.  O.  Childs,  for  plaintiff.  Samuel  M. 
Child,  for  defendant 

LATHBOP,  J.  This  is  a  petition  to  the 
superior  court,  filed  June  25,  1900,  for  a  Jury 
to  assess  damages  for  the  taking  of  a  parcel 
of  the  petitioner's  land  for  a  highway  by  the 
commissioners  appointed  under  St  1897,  p. 
550,  a  519,  to  consider  the  abolition  of  the 
grade  crossing  of  Dorchester  avenue  and  the 
railroad  of  the  Old  Colony  Railroad  Compa- 
ny. The  decision  of  the  commissioners  was 
confirmed  by  the  court  on  June  23,  1898. 
The  taking  by  the  commissioners  was  au- 
thorized by  Bectloh  3  of  the  act,  and  by  sec- 
tion 4  all  damages  suffered  by  any  persons  in 
their  property  by  reason  of  anything  done  un- 
der the  act  might  be  recovered  as  provided 
in  St  1890,  p.  463,  c.  428.  Section  5  of  this 
act  provides  that  a  petition  to  the  superior 
court  for  the  assessment  of  damages  shall 
be  "brought  within  one  year  after  the  day  of 
the  date,  of  the  decree  of  the  court  -confirm- 
ing the  decision  of  said  commission."    The 
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respondent  filed  a  general  denial,  and  subse- 
quently moved  to  nave  the  petition  dismissed 
for  the  reason  that  it  was  not  filed  in  time; 
and  the  petitioner  moved  to  amend  the  pe- 
tition into  a  bill  in  equity,  Incorporating  it  as 
a  paragraph  in  the  original  petition  for  the 
abolition  of  the  grade  crossing,  by  striking 
oat  the  prayer  for  a  jury,  and  substituting 
therefor  a  prayer  that  the  damages  be  as- 
sessed by  the  court  sitting  In  equity,  and  an 
allegation  that  the  taking  was  without  the 
knowledge  of  the  petitioner,  or  notice  to  him; 
that  he  first  learned  of  the  taking  about  June 
20,  1900;  that  the  land  was  erroneously  tak- 
en as  the  land  of  the  Old  Colony  Railroad 
Company,  and  not  as  the  land  of  the  plain- 
tiff; and  that,  If  it  had  been  taken  as  his, 
he  would  have  had  an  award  in  his  favor, 
and  would  have  been  notified  of  the  taking. 
The  judge  ruled  that  the  petition  could  not 
be  maintained,  granted  the  motion  to  dis- 
miss, and  ordered  judgment  for  the  respond- 
ent The  judge  further  ruled  that,  If  the 
petition  could  be  turned  into  a  bill  in  equity, 
it  could  not  be  maintained  for  the  assess- 
ment of  damages,  and  reported  the  case  for 
the  determination  of  this  court.  If  either  of 
the  rulings  was  wrong,  judgment  was  to  be 
entered  for  the  petitioner  for  $200  and  costs. 

The  first  contention  of  the  petitioner  Is 
that  the  petition  can  be  maintained  on  the 
ground  that  the  street  was  laid  out,  not  as 
a  part  of  the  abolition  of  Dorchester  avenue 
grade  crossing,  but  as  a  separate  municipal 
improvement;  and  to  this  point  he  cites  Far- 
well  v.  Boston,  180  Mass.  433,  438,  62  N.  E. 
751.  While  there  is  broad  and  general  lan- 
guage in  the  opinion,  the  only  points  decided 
were  that  section  4  of  the  Statutes  of  1897,  p. 
552,  c.  519,  was  intended  "to  insure  compen- 
sation for  all  damages,  but  not  to  change  the 
rule  of  damages,"  and  that  a  petitioner  whose 
access  to  a  railroad  was  taken  away  by  the 
removal  of  the  railroad,  and  whose  land  was 
not  taken  in  this  connection,  could  not  re- 
cover damages  for  the  Injury  to  his  business. 
There  Is  nothing  in  that  case  which  bears  up- 
on the  contention  of  the  petitioner  here  as 
to  the  time  in  which  the  petition  must  be 
filed.  Where  a  statute  limits  the  time  in 
which  a  petition  for  damages  must  be 
brought,  the  court  has  no  Jurisdiction  to  en- 
tertain a  petition  brought  after  that  time  has 
expired.  Custy  v.  Lowell,  117  Mass.  78; 
Cambridge  v.  County  Commissioners,  Id.  79; 
Oately  v.  Old  Colony  Railroad.  171  Mass.  494, 
51  N.  E.  5— a  decision  under  St  1890,  p.  464, 
c.  428,  f  5.  See,  also,  McGrath  v.  Water- 
town,  181  Mass.  380,  63  N.  E.  889.  The  pe- 
tition, therefore,  was  rightly  dismissed. 

It  Is  not  contended  that  the  case  falls  with- 
in the  provisions  of  St.  1900,  p.  57,  c.  84,  and 
It  is  clear  that  it  does  not,  for  that  statute  is 
limited  to  persons  injured  by  a  change  of 
grade  of  streets  in  connection  with  the  aboli- 
tion of  the  grade  crossing  of  Dorchester  ave- 
nue and  the  Old  Colony  Railroad. 

The  remaining  "question  is  as  to  the  right 


of  the  petitioner  to  change  the  petition  into 
a  bill  in  equity  by  Inserting  it  with  some 
changes,  Into  the  petition  In  the  original  pro- 
ceedings to  abolish  the  grade  crossing.  It  is 
clear  that  if  the  petitioner  has  any  right  to 
equitable  relief,  he  has  no  right  to  have  the 
petition  in  the  original  proceedings  amended, 
and  his  proper  course,  would  be  to  file  a  pe- 
tition in  that  case  as  an  intervener.  Middle- 
borough  v.  New  York,  New  Haven  &  Hart- 
ford Railroad,  179  Mass.  520,  524,  61  N.  E. 
107.  But  we  are  of  opinion  that  he  is  not 
entitled  to  relief  In  equity.  It  is  true  that 
such  relief  was  granted  in  the  case  last  cited, 
but  that  was  on  the  ground  that  the  town 
which  sought  to  recover  damages  for  land 
taken  within  its  borders  could  not  avail  it- 
self of  the  relief  afforded  by  section  5  of  the 
Statutes  of  1890,  p.  464,  c.  428,  because  It 
could  not  sue  itself.  The  general  rule  of  law 
Is  that  where  the  Legislature  authorizes  the 
taking  of  land  for  a  public  use,  and  the  tak- 
ing is  in  accordance  with  the  statute,  and  a 
plain  and  adequate  remedy  is  provided  for 
compensation,  the  remedy  provided  by  stat- 
ute is  exclusive.  Perry  v.  Worcester,  6  Gray, 
544,  540,  66  Am.  Dec.  431;  Hull  v.  Westfield, 
133  Mass.  433,  434;  Boston  Belting  Co.  v. 
Boston,  149  Mass.  44,  20  N.  E.  320;  Titus 
v.  Boston,  149  Mass.  164,  166,  21  N.  B.  310; 
Bnlnard  v.  Newton,  154  Mass.  255,  27  N.  B. 
995,  where  relief  in  equity  was  denied.  In 
Gately  v.  Old  Colony  Railroad,  171  Mass. 
494,  51  N.  B.  5,  it  was  contended  that  St. 
1890,  p.  464,  c.  428,  §  5,  was  unconstitutional, 
because  it  did  not  provide  for  notice  to  the 
owner  whose  land  was  taken;  but  It  was 
pointed  out  in  the  opinion  that  the  entire 
proceeding  of  taking  the  land  was  by  a"  suit 
in  court  and  it  was  held  that  no  further  no- 
tice was  required  than  that  provided  for  in 
the  statute.  See,  also,  Appleton  v.  Newton, 
178  Mass.  276,  59  N.  B.  648,  where  this  sub- 
ject is  discussed  at  length.  The  fact  there- 
fore, that  the  petitioner  had  not,  in  fact  any 
notice  or  knowledge  that  his  land  was  taken, 
Is  Immaterial,  if  tue  provisions  of  the  statute 
were  complied  with,  and  there  is  nothing  to 
show  that  they  were  not  complied  with. 
Judgment  for  the  respondent  affirmed. 

(186  Mass.   288) 
KELLEY  v.  SNOW  et  aL 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    March  9,  1904.) 

TRUSTS— VALIDITY— POWER  OF  REVOCATION- 
DELIVERY  OF  PROPERTY— REVOCATION  OF 
TRUST— WILLS— MARRIED  WOMEN  —  CONSENT 
OF    HUSBAND— CODICILS— CONSTRUCTION. 

1.  Where  a  trust  deed  recited  a  valuable  con- 
sideration, contained  apt  words  of  conveyance, 
was  under  seal,  and  was  delivered  to  the  trus- 
tee, who  received  the  same  and  agreed  to  carry 
out  all  the  trusts  therein  stipulated,  the  legal 
title  to  the  property,  as  between  the  parties, 
passes  to  the  trustee  even  without  delivery. 

2.  A  trust  of  personalty  is  not  invalidated  by 
provisions  that  the  donor  during  her  life  should 
have  the  nse  of  the  property  and  power  to 
change  the  dispositions  at  any  time  on  written 
notice  to  the  trustee. 
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8.  A  deed  conveying  personalty  to  a  trustee, 
to  be  distributed  at  the  death  of  the  donor,  but 
providing  that  she  should  retain  possession  dur- 
ing her  life,  and  should  have  power  to  change 
the  dispositions  on  written  notice  to  the  trus- 
tee, was,  in  view  of  the  donor's  obvious  purpose 
to  make  changes  in  the  disposition  of  her 
property  without  her  husband's  consent,  not  a 
testamentary  instrument,  but  a  present  convey- 
ance of  the  property  to  take,  effect  during  the 
donor's   lifetime. 

4.  Under  the  statutes,  the  power  of  a  married 
woman  over  her  personal  estate  during  her 
lifetime  is  absolute  so  far  as  respects  her  hus- 
band, and  she  may  give  it  away  or  convey  it 
on  such  terms  as  she  pleases,  provided  that  the 
conveyance  be  real  and  not  colorable,  .and  is 
made  to  take  effect  in  her  lifetime. 

5.  The  simple  returu  of  a  trust  agreement  by 
the  trustee  to  the  donor  will  not  of  itself  change 
the  legal  title  of  the  trustee  or  the  rights  of  the 
beneficiaries. 

6.  Where  a  trust  deed  reserved  in  the  donor 
the  right  to  change  the  disposition  of  the  prop- 
erty to  be  made  at  the  donor's  decease,  at  any 
time,  on  written  notice  to  the  trustee,  a  revoca- 
tion made  by  will,  no  notice  having  been  given 
to  the  trustee  during  the  life  of  the  donor,  was 
void. 

7.  Whether  the  facts  showed  a  special  trust 
in  a  bankbook  held  by  another  was  a  question 
of  fact,  and  not  of  law. 

8.  Facta  as  found  by  a  master  "heli  to  war- 
rant his  conclusion  that  testatrix  did  not  at 
auy  time  intend  to  create  a  trust  in  favor  of  a 
certain  claimant  in  a  deposit  in  bank. 

9.  Under  Pub.  St.  1882,  c.  147,  J  6,  providing 
that  a  married  woman  may  make  a  will  as  if 
sole,  except  that  no  such  will  shall,  without 
the  written  consent  of  her  husband,  operate  to 
deprive  him  of  her  real  estate,  not  exceeding 
$5,000  in  value,  where  no  issue  survive  her,  or, 
in  any  event,  of  more  than  one-half  of  her 
personal  estate,  the  consent  of  the  husband  is 
not  necessary  to  the  validity  of  his  wife's  will, 
so  far  as  it  does  not  interfere  with  his  rights 
in  her  estate  should  he  survive  her. 

10.  Pub.  St  1882,  c.  147,  {  6,  providing  that  a 
married  woman  may  make  a  will  as  if  sole,  ex- 
cept that  no  such  will  shall,  without  the  writ- 
ten consent  of  her  husband,  operate  to  deprive 
him  of  her  real  estate,  not  exceeding  $5,000  in 
value,  where  no  issue  survive  her,  or,  in  any 
event,  of  more  than  one-half  of  her  personal 
estate,  does  not  change  the  common-law  rule 
that  consent  by  a  husband  to  one  will  is  not  ap- 
plicable to  a  subsequent  will  which  changes 
substantially  the  disposition  of  the  property  as 
to  which  the  consent  is  requisite. 

11.  Where  a  married  woman's  will  was  in- 
valid for  want  of  consent  of  her  husband,  he 
could  not  claim  both  his  statutory  rights  in  her 
property  and  also  a  specific  legacy. 

12.  A  codicil  whereby  testatrix  ratified  and  con- 
firmed her  will  "except  as  herein  changed,"  and 
which  did  not  mention  an  item  of  her  original 
will,  left  the  legacy  contained  in  such  item  in 
force. 

13.  Clauses  in  a  will  providing  for  the  disposi- 
tion of  a  trust  fund,  and  intended  to  be  paid 
only  from  it,  are  inoperative  where  the  attempt- 
ed revocation  of  the  trust  by  the  will  is  void. 

14.  A  clause  in  a  will,  providing  that  the  trus- 
tee should  hold  in  trust  all  the  "rest,  residue, 
and  remainder"  of  the  property,  and  pay  the 
income  thereof  to  a  designated  person  for  life, 
and  so  much  of  the  principal  as  he  deemed  best, 
was  sufficiently  broad  to  cover  everything  in 
the  estate  not  otherwise  disposed  of. 

Case  Reserved  from  Supreme  Judicial 
Court,  Bristol  County;  Marcus  P.  Knowlton, 
Judge. 

Petition  for  instructions  by  Bernard  F. 
Kelley,  executor  and  trustee,  against  Benja- 


min F.  Snow  and  others.    Case  reserved  for 
the  full  court.    Decree  rendered. 

The  following  are  the  will  and  codicils  to 
the  will  of  Mary  Ann  Snow: 

"Know  all  men  by  these  presents  that  I, 
Mary  Ann  Snow,  of  New  Bedford,  Bristol 
County,  Massachusetts,  being  of  sound  and 
disposing  mind  and  memory,  do  make,  pub- 
lish and  declare  this  my  last  will  and  testa- 
ment. 

"First  I  order  my  executor  hereinafter 
named  as  soon  as  convenient  after  my  de- 
cease to  sell  all  my  property,  real,  personal 
or  mixed,  and  I  hereby  authorize  and  appoint 
my  said  executor  to  sell  said  property,  both 
real  and  personal,  either  at  private  sale  or 
public  auction,  and  to  make,  execute  and 
deliver  ail  deeds,  bills  of  sale  or  other  in- 
struments necessary  to  carry  such  sales  into 
effect 

"Second.  After  the  payment  of  all  my 
debts,  funeral  expenses  and  the  charges  of 
administration,  and  the  amount  to  which 
my  husband,  Benjamin  F.  Snow,  would  by 
law  be  entitled  from  the  proceeds  of  said 
sale,  I  give  and  bequeath  to  Mary  Ann  Ham- 
mond, my  niece,  the  sum  of  one  thousand 
dollars. 

"Third.  All  the  rest,  residue  and  remainder 
of  my  estate,  real,  personal  or  mixed,  I 
give,  devise  and  bequeath  to  Thomas  R.  Hill- 
man  In  trust,  nevertheless,  for  the  follow- 
ing trust  purposes  only,  viz:  to  keep  the  same 
safely  invested  and  to  pay  over  the  income 
therefrom  to  Grade  Klrwin  for  and  during 
the  term  of  her  natural  life.  At  her  death  I 
direct  my  said  trustee  to  pay  over  said  trust 
fund,  together  with  all  accumulations  of 
interest  to  the  issue  of  said  Grade  Kirwln 
if  she  die  leaving  issue  surviving  her.  If 
the  said  Grade  should  die  leaving  no  issue 
surviving  her  I  direct  my  said  trustee  to 
pay  over  said  trust  property  in  equal  shares 
to  Mary  Ann  Hammond,  Thomas  Meade,  son 
of  my  brother,  John  Meade,  and  Bernard 
Kelly. 

"Fourth.  I  nominate  and  appoint  Thomas 
R.  Hillman  as  executor  of  this  will  and  re- 
quest that  he  be  not  required,  either  as  ex- 
ecutor or  trustee  under  this  will,  to  furnish 
surety  or  sureties  on  his  official  bond. 

"In  witness  whereof  I  have  hereunto  set 
my  haud  this  twenty-third  day  of  June  A.  D. 
1882. 

her 
"Mary    X    Ann  Snow, 
mark. 

"Signed,  published  and  declared  by  the 
said  Mary  Anu  Snow  as  and  for  her  last  will 
and  testament  in  presence  of  us,  who,  at  her 
request,  in  her  presence  and  in  the  presence 
of  each  other  have  hereunto  set  our  names  as 
witnesses.  Henry  B.  Worth. 

"Garry  de  N.  Hough. 
"Philip  E.  Macy." 

"I,  Mary  Ann  Snow  make  this  codicil  to 
my  will  above  executed.    I  revoke  and  can- 
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eel  In  the  second  clause  of  my  will  the  words, 
'And  the  amount  to  which  my  husband,  Ben- 
jamin F.  Snow,  would  by  law  be  entitled,' 
and  I  hereby  give  and  bequeath  to  my  said 
husband  the  sum  of  two  thousand  dollars, 
except  as  herein  changed  by  this  codicil  I 
hereby  ratify  and  confirm  my  said  will. 

"In  witness  whereof  I  hereto  set  my  hand 
this  twenty-third  day  of  June  A.  D.  1892. 

her 
.  "Mary    X    Ann  Snow, 
mark. 

"Signed,  published  and  declared  by  the 
said  Mary  Ann  Snow  as  and  for  a  codicil  to 
her  last  will,  in  presence  of  us,  who  at  her 
request,  In  her  presence  and  in  presence  of 
each  other  hereto  set  our  names  as  witnesses 
both  to  the  signature  of  Mary  Ann  Snow  and 
Benjamin  F.  Snow  her  husband. 

"Henry  B.  Worth. 
"Garry  de  N.  Hough. 
"Philip  E.  Macy. 
"I  hereby  consent  to.  this  codicil  and  the 
foregoing  will  as  changed  by  this  codicil. 
"Benj.  F.  Snow." 

"I,  Mary  Ann  Snow,  make  this  second  codi- 
cil to  my  will  dated  June  23d  1892. 

"I  revoke  section  four  of  my  said  will  and 
substitute  therefor  the  following  section. 

"I  nominate  and  appoint  Bernard  Kelley  of 
Rochester,  New  York,  executor  of  the  forego- 
ing will  and  codicil. 

"In  witness  whereof  I  hereto  set  my  band 
this  first  day  of  November,  A.  D.  1893. 
her 
"Mary    X    Ann  Snow, 
mark. 
"Witnessed  by  as  and  subscribed  in  the 
presence  of  the  said  Mary  Ann  Snow. 

"Henry  B.  Worth. 
"John  Ll  O.  Mason. 
"Tillinghast  Kirby." 

"t,  Mary  Ann  Snow,  wife  of  Benjamin 
Snow  of  New  Bedford,  Bristol  County,  Mas- 
sachusetts, make  this  codicil  to  my  last  will 
in  manner  following.  My  will  and  the  cod- 
icil thereto  are  dated  June  twenty-third 
1892,  and  my  husband,  Benjamin  F.  Snow, 
assented  thereto  and  I  hereby  ratify  and 
confirm  said  will  and  codicil  except  as  here- 
in changed. 

"1.  My  friend  Thomas  R.  Hlllman  has  de- 
ceased and  I  appoint  as  executor  of  this  will 
my  nephew  Bernard  Kelly  and  I  request  that 
he  be  excused  from  furnishing  sureties  or  a 
surety  on  his  official  bond.  He  shall  have  all 
the  power  given  In  said  will  to  Hlllman. 

"2.  The  third  clause  in  said  will,  wherein 
the  rest,  residue  and  remainder  of  my  estate 
was  given  in  trust  to  Thomas  R.  Hlllman 
for  the  benefit  of  Oracle  Klrwin  I  hereby 
cancel  and  revoke,  also  the  bequests  therein 
given  at  the  end  of  said  third  clause  to  Mary 
Ann  Hammond,  Thomas  Meade  and  Bernard 
Kelly  and  Issue  of  Oracle  Klrwin. 

"3.  Whereas  the  said  Bernard  Kelly  en- 
tered Into  a  trust  agreement  dated  September 
eleventh,  1893,  wherein  he  agreed  upon  re- 


ceipt of  eleven  savings  bank  deposits  to  make 
certain  disposition  of  the  same  as  in  said 
agreement  contained.  I  do  now  cancel  said 
disposition  and  revoke  the  same  and  in  place 
thereof  substitute  the  following  bequests: 

"4.  I  direct  my  executor  to  deposit  with 
the  Treasurer  of  the  City  of  New  Bedford 
the  sum  of  two  hundred  dollars  the  income 
from  which  shall  be  used  In  the  care  and 
preservation  of  my  burial  lot  in  Oak  Grove 
Cemetery  in  New  Bedford. 

"5.  I  give  and  bequeath  to  Bernard  Kelly, 
my  nephew,  three  thousand  dollars. 

"6.  I  give  and  bequeath  to  my  sister,  Eliz- 
abeth Kelly,  two  thousand  dollars. 

"7.  1  give  and  bequeath  to  my  niece,  Mary 
Ann  Hammond,  the  sum  of  two  thousand 
dollars,  one  half  of  my  silver,  one  feather 
bed,  three  mats  and  one  set  gold  band  china 
crockery. 

"8.  To  the  following  named  persons  I  give 
and  bequeath  the  sum  of  one  thousand  dol- 
lars each;  Thomas  Meade,  son  of  my  brother 
John  Meade;  John  Meade,  son  of  the  afore- 
said Thomas  Meade;  Mary  Meade,  daughter 
of  Thomas  and  grand-daughter  of  my  broth- 
er John  Meade;  Mary  C  Hammond,  daugh- 
ter of  said  Mary  Ann  Hammond;  Elizabeth 
E.  Hammond,  daughter  of  said  Mary  Ann 
Hammond;  Herbert  Hammond,  son  of  said 
Mary  Ann  Hammond;  Edward  Kelly,  son  of 
my  sister  Elizabeth;  William  Meade,  son 
of  my  brother  John  Meade;  William  Meade, 
son  of  Thomas  and  grandson  of  my  brother 
John. 

"9.  All  the  rest,  residue  and  remainder  of 
my  estate,  real,  personal  or  mixed  I  give,  de- 
vise and  bequeath  to  the  said  Mary  Ann 
Hammond. 

"In  witness  whereof  I  hereto  set  my  hand 
this  twenty-eighth  day  of  June,  1901. 

her  •     , 

"Mary  X  Ann  Snow, 
mark. 
"Signed,  published  and  declared  by  the  said 
Mary  Ann  Snow  as  and  for  a  codicil  to  her 
last  will  and  testament  in  presence  of  us, 
who  at  her  request,  In  her  presence  and  In 
presence  of  each  other  have  hereto  put  our 
names  as  witnesses. 

"Henry  B.  Worth. 

"F.  H.  Freeman,  Nurse. 

"E.  0.  Coombs,  Nurse." 

The  trust  deed  reads  as  follows: 
"Know  all  men  by  these  presents  that  I, 
Mary  Ann  Snow,  of  New  Bedford,  Bristol 
County,  Massachusetts,  for  a  valuable  con- 
sideration, do  hereby  assign  and  transfer 
unto  Bernard  F.  Kelley,  of  Rochester,  New 
York  State,  all  my  personal  property,  con- 
sisting of  my  household  furniture  and  fur- 
nishings and  silver  and  clothing;  and  the 
following  deposits  in  savings  banks,  viz: 
Money  on  account  No.  72,088,  New  Bedford 
Institute  for  Savings;  money  on  account  No. 
80,718,  New  Bedford  Institute  for  Savings; 
money  on  account  No.  52,083,  New  Bedford 
Institute  for  Savings;  money  on  account  No. 
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37,335,  New  Bedford  Institute  for  Savings; 
money  on  account  No.  44,665,  New  Bedford 
Institute  for  Savings;  money  on  account  No. 
47,319,  New  Bedford  Institute  for  Savings; 
money  on  account  Not  56,762,  New  Bedford 
Institute  for  Savings;  money  on  account  No. 
79,772,  New  Bedford  Institute  for  Savings; 
money  on  account  No.  26,431,  New  Bedford 
Five  Cents  Savings  Bank;  money  on  account 
No.  39,962,  New  Bedford  Five  Cents  Savings 
Bank;  money  on  account  No.  14,261  Plymouth 
Savings  Bank,  Plymouth,  Mass.— in  trust, 
nevertheless,  for  the  following  trust  purposes 
only  and  not  otherwise,  viz: 

"First.  Said  Mary  Ann  Snow  Is  to  retain 
possession  of  the  property  hereby  assigned, 
together  with  the  bank  pass  books  represent- 
in  said  savings  bank  deposits  to  collect  the 
income  during  her  life. 

"Second.  Said  Mary  Ann  Snow  shall  have 
the  power  to  change  the  following  disposi- 
tions at  any  time  upon  written  notice  to  said 
Kelley. 

"Third.  At  the  decease  of  said  Mary  Ann 
Snow,  said  Kelley  shall  then  take  possession 
of  said  property  and  bank  books  and  shall 
distribute  the  same  as  follows,  providing  the 
following  dispositions  have  not  been  changed. 

"Fourth.  To  Mary  Ann  Hammond,  wife  of 
Herbert  Hammond,  one-half  of  my  silver  and 
one  feather  bed,  three  mats  and  one  set  gold 
band  china  crockery. 

"Fifth.  To  Grace  Kirwin,  my  son's  nat- 
ural child,  the  remainder  of  my  silver  and 
household  furniture  and  clothing. 

"Sixth.  I  direct  my  said  trustee  to  deposit 
with  the  Treasurer  of  the  City  of  New  Bed- 
ford the  sum  of  one  hundred  dollars,  the  in- 
come from  which  shall  be  used  in  the  care 
and  improvement  of  my  burial  lot  in  Oak 
Grove  Cemetery,  New  Bedford,  Mass. 

"Seventh.  To  Norah  Meade  three  hundred 
dollars. 

"Eighth.  To  Bernard  F.  Kelley  three  thou- 
sand dollars. 

"Ninth.  My  said  trustee  shall  hold  in  trust 
the  sum  of  two  thousand  dollars,  and  shall 
pay  the  income  thereof  to  said  Mary  Ann 
Hammond  during  her  natural  life.  If  her 
husband  shall  die  during  her  life  said  trustee 
shall  thereupon  pay  to  her  the  whole  of  said 
trust  fund.  At  her  decease  if  said  fund  shall 
not  have  been  paid  to  her  as  aforesaid  it  shall 
then  be  paid  to  her  issue  surviving  her. 

"Tenth.  My  said  trustee  shall  hold  in  trust 
the  sum  of  five  hundred  dollars,  and  shall 
pay  the  Income  thereof  to  my  brother  James 
Mead  during  his  life.  At  his  decease  said 
fund  shall  be  paid  over  to  George  Mead,  'son 
of  said  James  Mead. 

"Eleventh.  My  said  trustee  shall  pay  to  my 
sister  Elizabeth  Kelley  the  sum  of  one  thou- 
sand dollars. 

"Twelfth.  My  trustee  shall  hold  In  trust 
the  sum  of  one  thousand  dollars,  the  Income 
thereof  to  be  paid  to  Thomas  Mead,  son  of 
my  brother  John  Mead,  during  his  life.  At 
his  death  said  fund  shall  be  paid  to  John 


Mead,  son  of  said  Thomas.  If  said  John 
Mead  die  before  his  father,  leaving  issue  sur 
vlving  him,  said  fund  shall  be  paid  to  such 
issue.  If  he  leave  no  issue  surviving  him  it 
shall  be  paid  to  his  brothers  and  sisters  who 
may  be  living  at  his  father's  death. 

"Thirteenth.  All  the  rest,  residue  and  re- 
mainder of  Bald  property,  my  said  trustee 
shall  hold  in  trust  and  shall  pay  the  incomi 
therefrom  to  said  Grace  Kirwin  during  her 
life;'  if  it  shall  be  considered  expedient  by 
my  trustee  he  may  pay  to  said  Grace  Kirwin 
such  sums  from  the  principal  as  he  deems 
best.  At  her  decease  said  fund  or  so  much 
as  remains  shall  be  paid  to  the  Issue  of  said 
Grace  if  she  die  leaving  issue  surviving  her. 
If  no  Issue  survive  her  said  fund  shall  tx. 
paid  to  the  issue  of  Elizabeth  Kelley  by  right 
of  representation  as  such  Issue  may  be  de- 
termined at  the  death  of  said  Grace  Kirwin. 

"Fourteenth.  If  said  Mary  Ann  Hammond 
mentioned  in  section  fourth,  or  George  Mead, 
son  of  James  Mead,  or  either  of  them  die 
leaving  no  surviving  Issue,  said  trustee  shall 
dispose  of  the  fund  herein  given  for  the  ben- 
efit of  such  person  in  accordance  with  the 
provisions  of  section  thirteenth  hereof. 

"Fifteenth.  The  said  Bernard  F.  Kelley 
hereby  assents  to  the  terms  of  the  foregoing 
Instrument  and  agrees  to  carry  out  all  the 
trusts  therein  stipulated. 

"In  witness  whereof  we  hereto  set  our 
hands  and  seals  this  eleventh  day  of  Sep- 
tember, 1893. 

her 
"Mary    X    Ann  Snow.    [L.  SJ 

mark. 
"Bernard  F.  Kelly,    fr.  S.] 

"Witnessed  by  Henry  B.  Worth. 

"New  Bedford,  Sept.  11,  1893. 

"Then  personally  appeared  the  said  Mary 
Ann  Snow  and  Bernard  F.  Kelley  and  ac- 
knowledged   the    foregoing    Instrument   by 
them  signed  to  be  their  free  act  and  deed. 
"Before  me,  Henry  B.  Worth, 

"[Notarial  Seal.]  Notary  Public" 

"To  the  Treasurer  of  the  Plymouth  Sav- 
ings Bank,  Plymouth,  Mass. 

"New  Bedford,  Mass.,  Sept  8th,  1893. 
"For  value  received,  I  hereby  assign  and 
transfer  to  Bernard  F.  Kelley  and  his  legal 
representatives,  all  the  moneys   that  have 
been  deposited,  together  with  Interest  that 
has  become  due  on  account  of  Book  No.  14,- 
261  In  the  Plymouth  Savings  Bank, 
ber 
"Mary    X    Ann  Snow, 
mark. 
"Witness  to  signature: 

"Henry  B.  Worth." 

The  master's  findings  referred  to  In  the 
opinion  are  as  follows: 

"(11)  One  of  the  savings-bank  deposits  in- 
cluded in  the  property  which  the  trust  instru- 
ment purports  to  assign  and  transfer  to  the 
petitioner  is  a  deposit  amounting  to  sixteen 
hundred  dollars,  represented  by  book  No.  56,- 
762  in  the  New  Beford  Institution  for  Say- 
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lugs,  standing  In  the  name  of  the  testatrix  In 
trust  for  the  respondent,  Elizabeth  Kelley, 
a  sister  of  the  testatrix.  Elizabeth  Kelley 
claims  the  deposit.  The  facts  in  the  matter 
are  these:  The  account  was  opened  by  the 
testatrix  in  trust,  as  above  stated,  in  1874. 
In  does  not  appear  that  Elizabeth  Kelley 
knew  of  its  existence  until  1885,  when,  at 
the  request  of  the  testatrix,  she  executed 
and  delivered  a  written  transfer  of  it  to  the 
testatrix.  In  1889  the  balance  of  the  deposit, 
namely,  $1,600,  was  carried  to  a  new  book, 
but  under  the  same  number  and  the  same 
account,  and,  at  the  time  when  tbls  was 
done,  the  testatrix  signed  and  delivered  to 
the  bank  the  following  declaration:  'Having 
deposited  money  in  the  New  Bedford  Institu- 
tion for  Savings  as  trustee,  as  represented  by 
book  No.  66,762, 1  hereby  declare  that  no  writ- 
ten trust  exists,  and  that  by  the  terms  of  said 
trust  said  deposit  with  its  dividends  is  payable 
to  me  or  my  order  during  my  life,  and  after  my 
death  to  my  estate.'  No  additional  deposits 
were  made  on  the  account  subsequent  to  this 
time,  and  the  dividends,  as  they  accrued, 
were  drawn  by  the  testatrix.  In  1889,  and 
prior  thereto,  the  testatrix  had  a  number  of 
deposits  of  more  than  one  thousand  dollars 
each  in  the  bank  stated,  standing,  one  in  ber 
own  name,  and  the  others  in  her  name  osten- 
sibly in  trust  for  various  persons,  but  in 
reality  for  her  own  use.  On  several  occa- 
sions subsequent  to  1889  the  testatrix  told 
Elizabeth  Kelley  that  she  had  put  money  in 
the  bank  for  her,  but- she  did  not  state  how 
much  or  the  name  of  the  bank.  On  one  of 
these  occasions  she  said  to  Mrs.  Kelley:  'If 
you  will  sell  your  house  and  come  to  live 
with  me,  I  will  help  you  more.'  Mrs.  Kelley, 
however,  did  not  sell  her  house,  and  did  not 
go  to  live  with  the  testatrix.  At  different 
times  subsequent  to  1889  the  testatrix  told 
the  daughter  and  son-in-law  of  Mrs.  Kelley 
that  she  had  put  money  in  the  bank  for  the 
latter,  but  she  did  not  state  how  much,  or 
designate  the  bank.  The  book  was  never  de- 
livered by  the  testatrix  to  Elizabeth  Kelley, 
or  to  any  one  for  her,  but  was  always  kept 
by  the  former  in  her  possession  until  the 
day  before  she  died,  when  she  handed  it, 
with  the  transfer  to  the  petitioner  signed  by 
her  when  she  executed  the  trust  instrument, 
to  Mary  Ann  Hammond  to  deliver  to  the  pe- 
titioner upon  her  death.  The  trust  instru- 
ment provides  for  the  payment  of  one  thou- 
sand dollars  to  Mrs.  Kelley,  and  the  third 
codicil  contains  a  bequest  of  two  thousand 
dollars  to  her.  It  does  not  appear  that  there 
was  any  deposit  in  the  name  of  the  testatrix, 
in  trust  for  Elizabeth  Kelley,  other  than 
this  deposit.  On  the  foregoing  facts  I  find 
that  it  was  not  the  intention  of  the  testatrix 
at  any  time  that  Elizabeth  Kelley  should  be 
the  owner  of  the  deposit  in  question,  and  I 
And  that  there  was  no  completed  transfer  or 
gift  of  It  to  her  by  the  testatrix. 

"(12)  In  184)7,  about  four  years  after  the 
execution  of  the  trust  instrument,  the  testa- 


trix made  a  deposit  of  sixty-four  dollars,  on 
book  No.  69,645,  in  the  New  Bedford  Five 
Cents  Savings  Bank,  in  her  name,  in  trust 
for  Mary  Hammond,  meaning  thereby  her 
niece,  the  respondent  Mrs.  Mary  AnD  Ham- 
mond. At  this  time  the  testatrix  had  two 
other  accounts  in  the  same  bank,  each  in  ex- 
cess of  one  thousand  dollars,  one  in  her  own 
name,  the  other  in  her  name  ostensibly  in 
tni9t  for  one  Whitney,  but  in  reality  for  her 
sole  benefit.  She  continued  to  make  deposits 
on  the  account  in  question  until  her  death, 
the  deposit  then  amounting  to  $1,050.52. 
Mary  Ann  Hammond  claims  this  deposit 
The  facts  in  the  matter,  other  than  those 
above  stated,  are  there:  The  testatrix,  about 
a  year  before  her  death,  said  to  Mrs.  Ham- 
mond's husband,  'I  am  putting  money  in  the 
bank  in  your  wife's  name  for  her.'  On  one 
occasion,  after  the  account  had  been  opened, 
the  testatrix  and  Mrs.  Hammond's  husband 
being  together  in  front  of  said  bank,  the 
former  handed  to  the  latter  the  book  repre- 
senting the  deposit  In  question,  together  with 
a  sum  of  money,  and  said  to  him,  'You  take 
that  in  and  deposit  it;  I  am  taking  out  a 
book  for  your  wife.'  The  testatrix,  about 
two  weeks  before  her  death,  exhibited  to 
Mrs.  Hammond  the  book  representing  the 
deposit  in  question,  and  said  to  her,  There 
Is  a  book;  I  put  money  in  for  you.'  The 
testatrix  always  kept  the  book  representing 
the  deposit  In  question  in  her  possession  until 
the  day  before  she  died,  when  she  handed 
to  Mrs.  Hammond  a  bag  containing  said  book 
and  other  bankbooks,  and  instructed  her  to 
deliver  the  bag  with  its  contents  to  the  pe- 
titioner, in  the  event  of  her  death.  A  few 
days  after  the  death  of  the  testatrix,  Mrs. 
Hammond  delivered  to  the  petitioner  the  bag 
with  all  the  books  in  it,  including  the  book 
representing  the  deposit  in  question.  1+  does 
not  appear  that  there  was  any  deposit  in  the 
name  of  the  testatrix,  In  trust  for  Mrs.  Ham- 
mond, other  than  the  deposit  in  question. 
The  will  provides  for  the  payment  of  one 
thousand  dollars  to  Mrs.  Hammond;  the 
trust  instrument  provides  for  the  payment  of 
the  income  of  two  thousand  dollars  to  her 
during  her  life,  and  In  a  certain  contingency 
for  the  payment  of  the  principal  sum  to  her; 
and  the  third  codicil  gives  her  two  thousand 
dollars,  and  the  rest  and  residue  of  the  es- 
tate of  the  testatrix  after  the  payment  of 
debts  and  legacies.  On  the  foregoing  facts, 
I  find  that  it  was  not  the  intention  of  the 
testatrix  at  any  time  that  Mrs.  Hammond 
Should  own  the  -deposit  in  question,  and  I 
find  that  there  was  not  a  completed  transfer 
or  gift  of  it  to  her  by  the  testatrix." 

Grosvenor  Calkins,  for  Bernard  F.  Kelley. 
F.  A.  Mllllken  and  Oliver  Prescott,  Jr.,  for 
Elizabeth  Kelley  and  others.  Leml.  T.  Will- 
cox  and  Wm.  C.  Parker,  for  respondent  BenJ. 
F.  Snow.  J.  M.  Browne  and  Merrill  H. 
Browne,  for  Grace  Kirwin  and  Norah  Mead. 
F.  A.  Milliken,  for  Mary  Ann  Hammond. 
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HAMMOND,  J.  1.  The  trust  deed  recites 
that  it  is  executed  "for  a  valuable  consid- 
eration," contains  words  apt  to  convey  the 
property,  is  under  seal,  which  imports  a  con- 
sideration, and  was  delivered  to  Kelley,  the 
transferee,  who  received  the  same  and  agreed 
"to  carry  out  all  the  trusts  therein  stipulat- 
ed." As  between  the  parties,  therefore,  the 
legal  title  to  the  property  passed  to  Kelley, 
even  without  delivery;  and,  so  far  as  re- 
spected the  form  of  the  transaction,  the 
trust  was  completely  created.  Upon  its  face 
the  trust  was  valid,  notwithstanding  the  pro- 
visions that  the  donor  during  her  life  should 
have  the  use  of  the  property  and  collect  the 
income  of  the  bank  deposits,  and  the  fur- 
ther provision  that  she  should  have  the  pow- 
er to  change  the  "dispositions  at  any  time 
upon  written  notice  to"  Kelley.  Stone  v. 
Hackett,  12  Gray,  233. 

It  is  urged,  however,  by  the  husband  of 
the  donor,  that  the  trust  was  invalid  be- 
cause it  was  in  the  nature  of  a  testamentary 
instrument,  and,  moreover,  was  in  fraud  of 
his  rights.  It  appears  from  the  report  of  the 
master  that  the  wife  had  determined  to 
change  the  disposition  of  her  property  pro- 
vided for  by  her  will  and  codicil  of  June  23, 
1892,  but  her  husband  refused  to  consent  to 
the  changes  she  desired  to  make.  Where- 
upon, "by  advice  of  counsel,  and  with  the 
view  to  make  the  desired  changes  In  a  man- 
ner which  would  be  effective  without  her 
husband's  consent,  she  executed"  this  trust 
deed  in  duplicate,  giving  one  copy  to  Kelley 
and  retaining  the  other.  There  can  be  no 
doubt  of  her  intention.  She  intended  to  put 
this  property  beyond  the  control  of  her  hus- 
band, even  if  in  doing  that  it  was  necessary 
to  limit  her  own  control  or  change  her  rela- 
tion towards  It  She  was  determined  that 
he  should  have  no  power  to  say  where  it 
should  go,  either  during  her  lifetime  or  after 
her  death,  and,  in  the  light  of  the  facts  dis- 
closed In  the  report,  it  is  not  difficult  to  see 
the  grim  determination  with  which  she  went 
to  work.  She  transferred  the  legal  title  to 
Kelley,  reserving  to  herself  certain  bene- 
ficial rights.  The  legal  title,  passed  at  once, 
and  all  beneficial  interest  ceased  at  her 
death.  It  was  a  present  conveyance,  which 
took  effect  in  her  lifetime.  She  fixed,  then, 
the  terms  of  the  trust.  It  is  true  that  she 
had  the  power  to  change  its  terms,  but  the 
power  was  conditioned  upon  giving  written 
notice  to  Kelley.  This  condition,  especially 
when  taken  in  connection  with  the  entire 
absence  of  any  express  power  by  will,  shows 
that  the  power  was  to  be  exercised  and  the 
changes  were  to  take  effect  in  her  lifetime, 
and  not  by  way  of  a  will.  In  view  of  the 
purpose  of  the  donor,  the  circumstances  sur- 
rounding the  transaction,  the  language  of  the 
instrument,  the  nature  of  the  power  given 
to  her,  it  is  clear  that  the  instrument  was 
not  testamentary  in  its  nature,  but  was  a 
present  conveyance  of  property,  taking  ef- 
fect during  the  llf  time  of  the  donor,  and  that 


it  was  made  in  good  faith  for  that  purpose. 
Nor  is  the  trust  invalid  as  against  the  hua- 
band.  Under  our  statutes  the  right  of  a 
married  woman  over  her  personal  estate  dur- 
ing her  lifetime  is  absolute,  so  far  as  re- 
spects her  husband.  She  may  convey  it  or 
give  it  away  upon  such  terms  as  she  pleases, 
provided  always  the  conveyance  be  real  and 
not  colorable,  and  is  made  to  take  effect  in 
her  lifetime.  Leonard  v.  Leonard,  181  Mass. 
458,  63  N.  E.  1068,  92  Am.  St  Rep.  426.  The 
case  is  distinguishable  from  Brownell  v. 
Briggs,  173  Mass.  529,  54  N.  E.  251.  The 
trust  therefore,  was  a  valid  trust  at  the  time 
of  its  creation.  It  existed  at  the  time  of  the 
donor's  death.  While  it  is  true  that  Kelley, 
after  keeping  his  copy  for  two  years,  returned 
it  to  the  donor  at  her  request  the  master 
finds  that  her  purpose  in  requesting  its  re- 
turn does  not  appear,  and  It  is  evident  that 
as  late  as  June  28,  1901,  several  years  after 
the  return,  she  regarded  the  trust ■  as  still 
existing,  for  in  her  will  executed  by  her  on 
that  day  she  attempts  to  cancel  and  dis- 
charge the  trust  agreement  But  the  return 
of  the  agreement  without  more,  would  not 
change  the  legal  title,  which  was  in  Kelley, 
nor  the  rights  of  the  beneficiaries.  The  at- 
tempted revocation  of  the  trust  was  void, 
because  made  by  will,  and  no  notice  was 
given  to  Kelley  during  the  life  of  the  donor. 
The  trust  therefore,  at '  the  time  of  the 
death  of  the  donor,  existed  as  it  was  orig- 
inally created.  By  her  death  her  beneficial 
life  estate  was  determined,  and  the  beneficia- 
ries in  remainder  became  entitled  to  their 
respective  shares  in  accordance  with  the 
terms  of  the  trust  deed.  It  follows  that 
the  property  covered  by  the  trust  must  be  so 
administered  by  the  petitioner. 

2.  It  is  contended,  however,  by  Elizabeth 
Kelley,  one  of  the  respondents,  that  one  of 
the  bankbooks  named  in  the  trust  deed, 
namely,  book  No.  56,762  of  the  New  Bedford 
Institution  for  Savings,  was  held  by  the  do- 
nor in  trust  for  her,  and  that  she  is  there- 
fore entitled  to  it  The  facts  bearing  upon 
this  matter  are  stated  at  length  in  the  elev- 
enth paragraph  of  the  master's  report 
Whether  they  show  a  special  trust  in  favor 
of  Mrs.  Kelley  is  a  question  of  fact  and  not 
of  law.  The  facts  fully  warrant  the  conclu- 
sion, reached  by.  the  master,  that  the  testa- 
trix did  not  at  any  time  Intend  to  create  a 
trust  in  favor  of  Mrs.  Kelley  in  this  deposit 
and  that  there  was  no  completed  transfer  or 
gift  to  her.  This  deposit  must  stand  as  a 
part  of  the  trust 

3.  A  similar  claim  is  made  by  the  respond- 
ent Mary  Ann  Hammond  to  the  bankbook 
No.  69,645  in  the  New  Bedford  Five  Cents 
Savings  Bank.  This  deposit  was  not  includ- 
ed in  the  trust  deed,  but  was  a  part  of  the 
estate  owned  by  the  testator  at  the  time  of 
her  death.  The  facts  with  reference  to  this 
claim  are  set  out  in  the  twelfth  paragraph 
of  the  report  of  the  master,  and  they  fully 
justify  his  finding  that  it  was  not  at  any 
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time  the  Intention  of  the  testatrix  that  Mrs. 
Hammond  should  own  the  deposit.  No 
trust,  therefore,  is  shown  In  It,  and  it  is  a 
part  of  the  assets  of  the  estate  of  the  de- 
ceased. 

4.  At  the  decease  of  the  testatrix  her  es- 
tate consisted  of  this  last  deposit,  and  of  real 
estate  of  the  value  of  $5,000;  and  the  ques- 
tion on  this  branch  of  the  case  Is,  what,  dis- 
position shall  be  made  of  this  property,  real 
and  personal?  The  testatrix  appears  to 
have  made  a  will  and  three  codicils.  At  the 
time  each  was  made  she  was  the  wife  of 
Snow,  the  respondent,  who  was  her  third 
husband.  She  was  childless,-  her  only  child, 
a  son  by  a  former  marriage,  having  died  un- 
married, leaving,  however,  a  natural  daugh- 
ter, Grace  Kirwln,  who  lived  with  the  testa- 
trix until  a  short  time  before  her  death. 
The  first  will  and  codicil,  executed  simulta- 
neously in  June,  1892,  provided  in  substance 
that  all  the  property,  real  and  personal, 
should  be  reduced  to  cash  by  the  executor, 
that  $2,000  should  be  paid  to  the  husband, 
$1,000  to  Mary  Ann  Hammond,  and  the  bal- 
ance should  be  placed  in  trust  for  Grace  Kir- 
win  for  life,  with  remainder  to  her  children 
surviving  her,  or,  in  default  of  such  children, 
to  the  said  Mary  A.  Hammond,  Thomas 
Meade,  and  Bernard  Kelley.  To  this  will 
and  codicil  the  husband  duly  consented.  At 
this  time  the  estate  consisted  of  the  real  es- 
tate above  named  and  of  the  personal  prop- 
erty afterwards  conveyed  by  the  trust  deed, 
and  it  is  evident  that,  had  the  testatrix  re- 
tained this  property  until  her  death,  her  hus- 
band, if  then  surviving,  would,  in  the  ab- 
sence of  the  consent  to  her  will,  have  re- 
ceived much  more  than  $2,000.  The  second 
codicil  simply  changed  the  trustee  and  ex- 
ecutor nominated  in  the  will.  The  third  was 
executed  the  day  before  the  testatrix  died, 
and  by  it  the  provisions  of  the  will  and  first 
codicil,  with  the  exception  of  the  bequests  of 
$2,000  to  the  husband  and  of  $1,000  to  Mary 
Ann  Hammond,  are  radically  changed.  The 
trust  created  in  the  will  as  above  stated  is 
revoked,  there  is  no  bequest  to  Grace,  and 
the  estate  remaining  after  the  said  bequests 
to  the  husband  and  to  Hammond  is  divided 
among  various  legatees,  the  most  of  whom 
are  not  named  at  all  in  the  first  will.  In  a 
word,  the  will  as  changed  by  the  third  codi- 
cil is,  with  the  exceptions  above  named,  an 
entirely  different  will  from  that  to  which 
the  husband  consented,  and  this  radical  dif- 
ference extends  to  the  portion  which,  it  the 
testatrix  had  died  intestate,  would  have  gone 
to  him.  ■  What  Is  the  result  as  to  the  rights 
of  the  husband?  Shall  his  consent  to  the 
will  and  first  codicil  be  held  to  be  a  consent 
to  the  will  as  changed  by  the  third  codicil? 
At  common  law  a  married  woman  could  not 
make  a.  valid  will  of  her  real  estate.  Nor 
could  she  make  a  will  of  her  personal  estate 
(except,  perhaps,  as  to  that  held  by  her  to 
her  own  separate  use)  without  her  husband's 
license.    2  Bl.  Coram.  498.    Osgood  v.  Breed, 


12  Mass.  525.  In  order  thus  to  establish  a 
will,  however,  a  general  consent  that  the 
wife  may  make  a  will  was  not  sufficient.  It 
was  necessary  that  the  husband  should  con- 
sent to  the  particular  will  made  by  the  wife. 
2  Bl.  Comm.  498;  Rex  v.  Bettes worth,  2 
Strange,  891;  Cutter  v.  Butler,  25  N.  H.  357, 
57  Am.  Dec.  330.  While  under  our  statutes 
the  real  and  personal  estate  of  a  married 
woman  are  her  separate  property,  yet  uiitil 
very  recently  her  power  to  dispose  of  it  by 
will  always  has  been  subject  to  the  condition 
that  no  will  should  operate  to  deprive  the 
husband,  without  his  consent,  of  certain 
rights  therein  at  her  decease.  The  testatrix 
died  June  29,  1901.  At  that  time  Pub.  St 
1882,  c.  147,  §  6,  with  its  amendments,  had 
not  been  repealed  It  is  true  that  in  St 
1899,  p.  544,  c.  479,  §  13,  there  was  a  provi- 
sion for  its  repeal,  but  this  last  statute,  hav- 
ing Itself  been  repealed  before  it  went  into 
effect  (see  St  1900,  p.  119,  c.  174,  and  p.  432, 
c.  450),  never  became  operative,  and  it  was 
not  until  St  1900,  p.  432,  c.  450,  which  took 
effect  January  1,  1902  (see  St  1901,  p.  393, 
c.  461),  that  Pub.  St  1862,  c.  147,  §  6,  as 
amended,  .ceased  to  be  the  law.  This  stat- 
ute, as  amended  and  in  force  at  the  time  of 
the  death  of  the  testatrix,  provided,  so  far  as 
material  to  this  case,  that  a  married  woman 
might  make  a  will  in  the  same  manner  and 
with  the  same  effect  as  if  she  were  sole,  ex- 
cept that  no  such  will  should,  without  the 
written  consent  of  her  husband,  operate  to 
deprive  him  of  her  real  estate,  not  exceeding 
$5,000  in  value,  where  no  issue  survived  her, 
or,  in  any  event  of  more  than  one-half  of 
her  personal  estate.  Pub.  St  1882,  c.  147,  | 
6;  St  1885,  p.  694,  c.  255,  g  1;  St  1887,  p. 
920,  c.  290,  §  2.  The  consent  of  the  husband 
is  not  necessary  to  the  validity  of  the  will, 
bo  far  as  it  does  not  Interfere  with  his  rights 
in  the  estate  of  the  testatrix  .should  he  sur- 
vive her.  This  consent, is  not  in  the  nature 
of  a  transfer  or  conveyance  of  property  in 
which  the  husband  has  any  present  right  or 
Interest  but  it  is  only  a  waiver  of  any  stat- 
utory right  he  might  otherwise  have  to.  his 
wife's  property  after  her  decease.  Silsby  v. 
Bullock,  10  Allen,  94-96.  It  is  manifest  that 
the  reason  which  leads  a  husband  to  consent 
to  a  particular  will  may  be  found,  not  only 
in  the  specific  provisions  therein  made  for 
him,  but  also  in  those  which  respect  the  oth- 
er parts  Of  the  wife's  property,  especially  that 
part  which  but  for  the  will  would  upon  her 
decease  come  to  him.  He  might  be  willing 
to  stand  aside  in  the  interest  of  his  own 
child,  and  unwilling  to  do  it  in  the  Interest 
of  a  person  deemed  by  him  undeserving,  or 
for  an  object  which  did  not  commend  Itself 
to  him.  In  the  light  of  the  principle  prevail- 
ing, as  before  stated,  at  common  law,  name- 
ly, that  the  general  consent  of  the  husband 
that  the  wife  might  make  a  will  was  not  suf- 
ficient, but  that  the  consent  must  be  to  the 
particular  will  made,  and  of  the  principles 
applicable  generally  to  a  waiver,  and  of  the 
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weighty  and  obvious  objections  to  a  contra- 
ry Interpretation,  we  are  of  opinion  that  the 
consent  required  by  the  statute  is  like  that 
theretofore  required  at  common  law,  and 
that  a  consent  to  one  will  Is  not  applicable, 
at  least,  to  a  subsequent  will  which  changes 
substantially  the  disposition  of  the  property 
as  to  which  the  consent  is  requisite.  It  fol- 
lows that  the  husband  in  this  case  never  con- 
sented to  the  will  of  his  wife  as  finally  al- 
lowed. He  is  entitled  to  her  real  estate  to 
the  value  of  $6,000,  and  to  one-half  of  her' 
personal  estate,  as  if  she  had  died  sole.  But 
of  course  he  cannot  have  also  the  specific 
legacy  of  $2,000. 

Under  this  rule  the  husband  in  this  case 
will  apparently  take  substantially  all  the 
real  estate,  and  there  will  be  only  a  little,  if 
any,  real  estate,  and  but  a  small  amount  of 
personal  property,  remaining.  It  remains  to 
be  considered  how  this  residue  shall  be  dis- 
tributed. It  Is  plain  that  the  testatrix  did 
not  Intend  by  the  third  codicil  to  revoke  the 
legacies  contained  in  the  second  item  of  the 
original  will.  The  bequest,  therefore,  of  $1,- 
000  to  Mary  Ann  Hammond,  must  stand  as 
originally  drawn.  It  is  also  plain  that  the 
bequests  contained  in  the  fourth  to  the 
eighth  clauses,  both  Inclusive,  of  the  third 
codicil,  were  Intended  to  relate  only  to  the 
distribution  of  the  trust  fund,  and  were  to 
be  paid  only  from  It.  This  part  of  the  will 
becomes  Inoperative.  The  language  of  the 
residuary  clause  In  favor  of  Mary  Ann  Ham- 
mond, however,  is  broad  enough  to  cover 
whatever  may  be  left  of  the  estate  outside 
of  the  truBt  fund. 

The  result  is  that  the  petitioner  holds  the 
property  named  in  the  trust  deed,  including 
the  deposit  represented  in  book  No.  66,762 
in  the  New  Bedford  Institution  for  Savings, 
as  trustee  under  the  deed,  and  not  as  execu- 
tor, and  he  is  to  distribute  it  in  accordance 
with  its  terms.  He  holds  the  deposit  repre- 
sented by  book  No.  69,645,  in  the  New  Bed- 
ford Fire  Cents  Savings  Bank,  as  executor, 
as  a  part  of  the  assets  of  the  estate  of  the 
testatrix,  free  from  any  trust  The  rights 
of  the  husband  in  the  estate  are  as  herein- 
before stated,  and  the  residue  of  the  estate 
goes  to  Mary  Ann  Hammond. 

Decree  accordingly. 


(186   Mass.  137) 

HTTNT  v.  HOUSTON. 

(Supreme  Judicial  Court  of  Massachusetts. 
Franklin.    Feb.  26,  1904.) 

TAXES— ARREST  FOR  NONPAYMENT— DEMAND 
FOR  PAYMENT— SERVICE. 

1.  Under  St.  1889,  pp.  1020,  1021,  c.  334,  §5 
1,  4,  requiring,  as  the  foundation  for  an  arrest 
for  nonpayment  of  taxes,  a  demand  for  their 
payment  "to  be  given  to  the  person  assessed," 
or  sent  to  him  by  mail  addressed  to  the  town 
where  he  resided  on  the  1st  day  of  May,  a  no- 
tice addressed  and  mailed  to  a  town  to  which 
one  had  moved  since  the  1st  day  of  May  was 
insufficient,  though  it  was  actually  received. 


Report  from  Supreme  Judicial  Court, 
Franklin  County;  Robt  R.  Bishop,  Judge. 

Action  by  William  W.  Hunt  against  John 
O.  Holston.  Report  on  plaintiff's  exception 
to  an  order  setting  aside  a  verdict  in  bis 
favor.    Judgment  for  plaintiff. 

Fredk.  L.  Greene  and  Wm.  A.  Davenport, 
for  plaintiff.    Dana  Malone,  for  defendant 

MORTON,  J.  This  is  an  action  for  assault 
and  false  Imprisonment  growing  out  of  the 
arrest  of  the  plaintiff  for  the  nonpayment 
of  his  taxes  by  the  defendant  as  tax  col- 
lector of  the  town  of  Wendell.  The  question 
is  whether  the  notice  sent  to  the  plaintiff  con- 
stituted a  proper  demand.  The  court  ruled 
that  it  did  not,  and  the  defendant  excepted. 
There  was  a  verdict  for  the  plaintiff.  The 
defendant  filed  exceptions,  and  also  a  mo- 
tion to  set  aside  the  verdict  and  for  a  new 
trial,  which  was  allowed  on  the  ground  that 
the  ruling  In  regard  to  the  notice  was  errone- 
ous. Thereupon  the  court  reported  the  case 
to  this  court:  If  the  ruling  was  right  and 
the  setting  aside  of  the  verdict  was  wrong, 
Judgment  is  to  be  entered  on  the  verdict;  if 
the  ruling  was  wrong,  and  the  setting  aside 
of  the  verdict  was  right,  then  Judgment  is 
to  be  entered  for  the  defendant 

The  plaintiff  was  an  inhabitant  of  the  town 
of  Wendell  on  May  1,  1897,  and  was  duly 
assessed  for  a  poll  tax  and  a  tax  on  real 
and  personal  estate.  On  September  5th  of 
the  same  year  he  moved  to  Baldwinsville,  in 
the  town  of  Templeton,  in  Worcester  coun- 
ty, leaving  his  taxes  unpaid.  On  March  28, 
1898,  the  defendant  sent  to  him  by  mail,  at 
Baldwins ville,  a  notice  demanding  payment 
of  the  taxes,  which  was  duly  received  by  the 
plaintiff.  There  was  also  testimony  tending 
to  show  that  the  defendant  had  sent  to  the 
plaintiff  a  notice  by  mall  directed  to  him  in 
the  town  of  Wendell,  but  a  question  whether 
such  notice  was  sent  was  submitted  to  the 
Jury,  and  they  found  that  it  was  not.  The 
plaintiff  contends  that  the  notice  was  defective 
in  form,  and  that  it  should  have  been  served 
on  him  personally,  or,  if  sent  by  mail,  should 
have  been  directed  to  him  in  the  town  where 
he  resided  on  the  1st  day  of  May  in  the  year 
in  which  the  tax  was  assessed.  We  assume, 
without  deciding,  that  the  notice  was  suffi- 
cient in  form  and  substance,  but  we  think 
that  it  was  not  served  as  required  by  the 
statute  in  force  at  the  time  the  demand  was 
made.  The  levying  and  collecting  of  taxes 
is  a  purely  statutory  matter,  and  persons  ar- 
rested for  the  nonpayment  of  taxes  have  a 
right  to  require  that  the  provisions  of  the 
statute  shall  be  strictly  followed.  The  law 
requires  as  the  foundation  for  an  arrest  for 
nonpayment  of  taxes,  or  for  the  distraint  of 
personal  property,  or  the  sale  of  real  estate, 
a  demand  for  their  payment  Formerly  this 
demand  had  to  be  made  on  the  taxpayer  la 
person.  St.  1785,  pp.  568,  569,  c.  70,  §{  2,  5. 
The  Revised  Statutes  added  a  provision  that 
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tt  could  be  made  at  the  place  of  usual  abode 
(Rev.  St.  c.  8,  §|  3, 11),  and  the  General  Stat- 
utes added  the  qualification,  "If  to  be  found 
'within  their  precincts."  The  statute  as  It 
thus  stood  was  re-enacted  in  Pub.  St-  1882, 
c.  12,  U  4,  14,  and  again  in  the  codification 
of  the  statutes  relating  to  the  collection  of 
taxes  in  St.  1888,  pp.  362,  3G3,  c.  390,  §§8,  18. 
Then  came  St.  1889,  pp.  1020,  1021,  c.  334,  §5 
1,  4,  which  provided  that  demand  should  be 
made  by  causing  a  statement  of  the  amount 
of  the  tax  with  a  demand  for  its  payment  to 
be  given  to  the  person  assessed,  or  to  be 
sent  to  him  postpaid  through  the  mall  direct- 
ed to  the  city  or  town,  where  he  resided  on 
the  1st  day  of  May  in  the  year  in  which  the 
tax  was  assessed.  The  question  is,  what 
was  meant  by  the  words  "by  causing  to  be. 
given  *  *  •  to  the  person  assessed"?  it 
being  plain  that  toe  notice  that  was  sent  by 
mail  was  not  directed  as  required  by  the 
statute.  The  provision  is  used  as  the  alter- 
native of  that  relating  to  sending  notices  by 
mail,  which  would  seem  to  exclude  the  send- 
ing of  notices  by  mail  except  in  the  particular 
manner  therein  specified,  and  to  require  that 
the  language  should  be  construed  as  mean- 
ing the  delivery  of  a  notice  to  the  taxpayer 
in  person.  It  is  possible,  of  course,  to  con- 
strue the  alternative  intended  by  the  stat- 
ute as  that  between  causing  notice  to  be  ac- 
tually given  to  the  taxpayer  and  that  sent  by 
mall;  in  other  words,  between  actual  notice 
and  notice  by  mail,  which  may  be  actual  or 
not.  The  object  of  the  Legislature  was  to 
secure  notice  to  the  taxpayer,  and  it  was 
for  the  Legislature  to  say  how  notice  should 
be  given,  and  what  should  be  regarded  as 
sufficient  notice.  But  for  many  years 
through  successive  re-enactments  the  notice 
required  had  been  a  personal  notice,  or  a  no- 
tice left  at  the  last  and  usual  place  of  abode, 
and  it  seems  to  us  that  the  statute  will  have 
the  meaning  intended  by  the  Legislature  if 
it  is  construed  as  authorizing  in  addition  a 
notice  by  mall  in  the  manner  therein  pre- 
scribed. As  the  statutes  now  are  (Rev. 
Laws,  c.  13,  {§  1,  3),  the  service  would  have 
been  sufficient,  but,  as  we  have  already  said, 
the  question  is  to  be  decided  according  to  the 
statutes  in  force  at  the  time  when  the  de- 
mand was  made. 

Although  the  report  speaks  of  setting  aside 
the  verdict,  we  infer  that  the  status  quo  hag 
been  so  far  preserved  that  judgment  can  be 
entered  on  the  verdict,  -  If  not,  judgment  will 
have  to  be  entered  as  by  agreement  of  the 
parties  for  the  amount  of  the  verdict 

Ordered  accordingly. 


(Ms  N.  T.  «) 

PEOPLE  v.  MOONEY. 

(Court  of  Appeals  of  New  York.    March  15, 

1904.) 

MURDBR-BVIDKNCB. 
1.  Evidence  held  sufficient  to  sustain  convic- 
tion of  murder  iu  the  first  degree. 

70  N.E.— 7 


Appeal  from  Supreme  Court,  Trial  Terra, 
Franklin  County. 

Allen  Mooney  was  convicted  of  murder  In 
the  first  degree,  and  appeals.    Affirmed. 

Robert  M.  Moore,  for  appellant.  Gordon 
H.  Maim,  for  the  People. 

O'BRIEN,  J.  The  defendant  was  convict- 
ed upon  an  Indictment  charging  him  with 
murder  in  the  first  degree.  It  is  not  neces- 
sary to  say  much  about  the  case,  and,  ex- 
cept for  the  practice  which  has  so  long  pre. 
vailed  of  giving  in  some  form  the  reasons  of 
this  court  for  its  conclusions  in  capital  cases, 
we  might  very  well  affirm  this  judgment 
without  any  opinion  at  all.  There  is  no  dis- 
pute about  the  fact  that  the  defendant,  on 
the  night  of  November  4, 1902,  between  8  and 
9  o'clock  in  the  evening,  entered  a  dwelling 
house  at  Saranac  Lake  through  an  unfasten- 
ed rear  door,  and,  having  provided  himself 
with  a  revolver,  he  proceeded  to  fire,  and 
did  fire,  several  shots,  resulting  in  the  death 
of  two  women,  and  the  wounding  of  the  man 
who  was  the  proprietor  of  the  place.  The 
indictment  charges  him  with  the  murder  of 
one  of  the  women  named  Thomas,  who  was 
one  of  the  inmates  of  the  house.  It  appears 
that  the  inmates  did  not  bear  a  very  high 
moral  character,  and  there  can  be  no  doubt, 
from  the  evidence,  that  the  defendant  had  for 
some  time  been  Intimate  with  the  woman  he 
is  charged  with  killing.  The  proof  tends  to 
show  that  his  motive  was  Jealousy  of  another 
man,  who  was  In  the  house  on  the  same 
evening,  but  escaped  Injury  by  crawling 
under  a  bed.  The  other  woman  whom  the 
defendant  killed  was  an  associate  of  Mrs. 
Thomas,  and  the  defendant  doubtless  knew 
both  of  the  women. 

Before  going  to  the  bouse  on  the  evening 
mentioned,  the  defendant  bad  prepared  him- 
self for  the  tragedy  by  purchasing  a  revolver, 
and  had  strengthened  his  nerves  by  absorb- 
ing considerable  strong  liquor,  but  it  does  not 
appear  that  he  was  intoxicated  to  the  extent 
of  affecting  his  mind,  or  depriving  him  of 
the  capacity  to  know  and  understand  the 
character  and  quality  of  his  acts  and  that 
they  were  wrong.  The  evidence  produced 
in  behalf  of  the  prosecution  tended  quite 
clearly  to  show  that  the  defendant  fully 
prepared  himself  for  the  work  which  was 
consummated  on  that  evening,  and  that  the 
killing  of  the  woman  by  the  defendant  was 
with  a  deliberate  and  premeditated  design 
on  his  part  to  effect  her  death.  There  was 
proof  of  preparation  on  his  part,  of  pre- 
meditation, and  of  motive,  that  was  amply 
sufficient  to  warrant  the  jury  lb  finding  that 
he  was  guilty  of  the  offense  as  charged.  His 
conduct  before  the  homicide,  and  his  dec- 
larations after  it  was  consummated,  left  no 
doubt  that  he  was  entirely  conscious  of  the 
nature  and  quality  of  his  act  and  knew  that 
it  was  wrong. 

The  only  defense  attempted  or  suggested 
in  behalf  of  the  defendant  was  insanity,  or 
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such  weakness  or  derangement  of  mind  as 
to  render  him  irresponsible  in  law  for  the 
act  committed.  It  is  scarcely  worth  while  to 
go  at  much  length  into  the  details  of  this 
defense.  It  is  quite  sufficient  to  say  that  it 
rested  largely,  if  not  entirely,  upon  some 
vague  proof  that  the  defendant  was  subject 
to  fits  of  epilepsy,  and  that  his  mother  was 
afflicted  in  like  manner.  From  these  circum- 
stances the  jury  was  asked  to  find  that  the 
defendant  at  the  time  of  the  homicide  was 
irresponsible  for  his  acts.  It  is  enough  to 
say  that,  whatever  there  was  of  that  de- 
fense, no  one  can  reasonably  claim  that  it 
was  not  properly  submitted  to  the  Jury,  and 
the  Jury,  by  the  verdict,  have  found  that  the 
defense  was  untenable.  It  is  difficult  to  see 
bow,  under  all  the  facts  and  circumstances  of 
the  case,  the  Jury  could  have  reached  a  dif- 
ferent conclusion.  The  learned  trial  judge 
explained  to  the  jury  with  admirable  clear- 
ness the  law  applicable  to  the  question,  and 
it  is  not,  I  think,  within  the  recognized  pow- 
ers and  functions  of  this  court  to  disturb  the 
judgment. 

We  have  here  a  case  that  does  not  present 
a  single  question  of  law  worthy  of  any  con- 
sideration. There  was  really  no  controversy 
with  respect  to  the  fact  that  the  defendant 
was  the  author  of  the  death  of  the  two 
women  who  fell  victims  on  that  evening  ei- 
ther to  his  jealousy,  his  rage,  or  some  other 
evil  propensity.  Indeed,  that  fact  stands  ad- 
mitted. As  to  the  defense  of  irresponsibility, 
at  best  it  presented  a  -question  of  fact  for 
the  jury,  and  it  having  been  determined,  as 
we  think,  according  to  the  evidence,  the  duty 
of  this  court  is  performed  by  an  affirmance 
of  the  judgment,  since  the  record  does  not 
disclose  even  a  single  mitigating  fact  or  cir- 
cumstance. The  defendant  certainly  had  a 
fair  trial,  and  nothing  appears  from  the 
record  that  can  raise  a  doubt  in  any  reasona- 
ble mind  as  to  the  defendant's  guilt. 

The  Judgment  of  conviction  must  there- 
fore be  affirmed. 

PARKER,  O.  J.,  and  GRAY,  BARTLETT, 
MARTIN,  VANN,  and  WERNER,  JJ,  con- 
cur. 

Judgment  of  conviction  affirmed. 


078  N.  T.  BO) 

WALTERS  T.   SYRACUSE  RAPID  TRAN- 
SIT RY.  CO. 

(Court  of  Appeals  of  New  York.    March  15, 
1904.) 

NEGLIGENCE— NONSUIT. 

1.  In  an  action  to  recover  for  injuries  alleged 
to  have  been  sustained  by  the  falling  of  a  live 
wire  on  plaintiff,  who  was  at  the  time  riding 
on  a  bicycle,  it  was  error  to  grant  a  nonsuit 
on  the  ground  that  the  facts  testified  to  by 
plaintiff  and  his  witnesses  were  incredible  and 
scientifically  impossible — the  case  involving  elec- 
trical phenomena — where  It  was  not  shown  by 
science  and  common  knowledge  that  such  tes- 
timony was  absolutely  false. 


Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Charles  Walters  against  the  Syr- 
acuse Rapid  Transit  Railway  Company. 
From  a  Judgment  of  the  Appellate  Division 
(82  N.  Y.  Supp.  82)  affirming  a  Judgment  for 
defendant  entered  on  a  dismissal  of  com- 
plaint, plaintiff  appeals.    Reversed. 

John  H.  McCrahon,  for  appellant.  Charles 
E.  Spencer,  for  respondent. 

O'BRIEN,  J.  The  plaintiff  sought  to  re- 
cover damages  for  a  personal  injury  that  he 
claimed  to  have  sustained  in  consequence 
of  the  falling  upon  him  of  a  guy  or  stay 
wire,  being  a  part  of  the  defendants  over- 
head trolley  system  for  operating  its  rail- 
road. One  end  of  the  wire,  which  was  about 
120  feet  long,  was  attached  to  the  top  of  a 
pole,  and  the  other  end  was  attached  to  the 
main  trolley  wire.  There  is  no  dispute  about 
the  fact  that  this  wire  broke  near  the  point 
where  it  was  connected  with  the  trolley, 
and  at  least  100  feet  of  it  fell  into  the  street 
below,  a  distance  of  about  22  feet  The 
plaintiff  testified  that  he  was  at  that  mo- 
ment riding  on  a  bicycle  through  the  street 
underneath  the  wire,  and  that  it  fell  upon 
him,  coiled  around  his  body,  and  communi- 
cated what  he  called  a  shock  of  electricity 
to  him,  which  affected  his  heart  and  nerv- 
ous system.  The  plaintiff's  testimony  was 
in  many  respects  corroborated  by  other  wit- 
nesses. The  proof  tended  to  show  that  the 
plaintiff  was  subjected  to  considerable  phys- 
ical suffering  In  consequence  of  the  accident, 
but  whether  the  injuries  claimed  to  have 
been  sustained  were  temporary  or  perma- 
nent does  not  appear  from  the  proofs. 

At  the  close  of  all  of  the  testimony  the 
learned  trial  judge  granted  a  motion  made 
by  the  defendant's  counsel  for  a  nonsuit  and 
to  this  ruling  the  plaintiff's  counsel  excepted. 
He  also  asked  that  the  whole  case  made  out 
by  the  evidence  be  submitted  to  the  Jury, 
which  request  was  refused  and  an  exception 
was  taken.  The  case  therefore  presents  the 
familiar  question  whether  the  plaintiff  pro- 
duced at  the  trial  any  evidence  which  he  was 
entitled  to  have  weighed  and  considered  by 
the  jury.  There  can,  I  think,  be  no  doubt 
that  the  plaintiff's  testimony,  if  believed,  or, 
rather,  if  at  all  credible,  tended  to  establish 
the  cause  of  action  stated  in  the  complaint. 
The  plaintiff  has  been  nonsuited,  and  the 
judgment  of  nonsuit  has  been  affirmed  at  the 
Appellate  Division,  on  the  sole  ground  that 
the  facts  to  which  he  and  his  witnesses  tes- 
tified at  the  trial  were  utterly  incredible, 
and  In  fact  scientifically  and  physically  Im- 
possible. It  is  upon  that  ground  that  the 
learned  counsel  for  the  defendant  attempts 
to  sustain  the  judgment  in  this  court  The 
fact  that  the  overhead  wire  attached  to  the 
defendant's  trolley  system  fell  at  the  time 
and  place  claimed,  and  came  in  contact  at 
least  to  some  extent   with  the  plaintiff's 
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person,  was  clearly  established;  but  It  was 
said  that  a  stay  or  guy  wire,  one  end  of 
which  was  detached  from  the  trolley,  and 
the  other  end  attached  to  a  pole,  could  not 
possibly  have  communicated  a  current  of 
electricity  to  the  plaintiffs  body.  We  are 
not  able  to  understand  how  such  an  occur- 
rence could  have  happened,  but  this  court 
is  not  the  judge  of  the  credibility  of  testi- 
mony. We  have  frequently  had  occasion,  in 
cases  of  accidents  upon  electric  railways, 
to  try  and  fathom  some  of  the  unaccountable 
freaks  of  electricity.  We  know  that  there 
are  many  things  concerning  its  action  that 
are  imperfectly  understood.  What  it  does 
or  may  do  under  a  given  state  of  circumstan- 
ces is  perhaps  not  yet  accurately  known.  It 
may  be  that  the  plaintiff's  claim  that  he  felt 
a  shock  of  electricity  when  the  wire  coiled 
around  his  body  was  purely  imaginary;  but, 
if  he  tells  the  truth  as  to  what  followed,  and 
the  effect  which  the  accident  had  upon  him, 
there  can  be  no  doubt  that  in  some  way 
and  from  some  cause  he  sustained  bodily 
injuries.  What  the  extent  of  these  injuries 
was,  and  whether  they  were  real,  or  in  some 
degree  feigned,  was  a  question  for  the  jury. 
If  the  plaintiff's  testimony  as  to  the  circum- 
stances attending  the  Injury  Is  Incredible 
and  impossible,  it  Is  as  easy  to  expose  the 
falsity  and. to  demonstrate  the  truth  before 
the  jury  as  it  is  before  the  court 

All  we  mean  to  say  Is  that  the  credibility 
and  the  weight  to  be  given  to  the  plaintiffs 
testimony  should  have  been  determined  by 
the  jury.  It  is  not  a  very,  unusual  thing  for 
this -court  to  feel  constrained  to  affirm  Judg- 
ments In  such  cases  where  large  recoveries 
have  been  had  upon  testimony  quite  as  in- 
credible as  that  of  the  plaintiff  in  this  case. 
Moreover,  it  frequently  happens  that  cases 
appear  and  reappear  In  this  court,  after  three 
or  four  trials,  where  the  plaintiff  on  every  tri- 
al has  changed  his  testimony  in  order  to  meet 
the  varying  fortunes  of  the  case  upon  appeal. 
It  often  happens  that  his  testimony  upon  the 
second  trial  is  directly  contrary  to  his  tes- 
timony on  the  first  trial,  and,  when  it  is  ap- 
parent that  it  was  done  to  meet  the  decision 
on  appeal,  the  temptation  to  hold  that  the 
second  story  was  false  Is  almost  irresistible. 
Yet  in  Just  such  cases  this  court  has  held 
that  the  changes  and  contradictions  in  the 
plaintiffs  testimony,  the  motives  for  the 
same,  and  the  truth  of  the  last  version,  is  a 
matter  for  the  consideration  of  the  jury. 
Williams  v.  Del.,  L.  A  W.  R.  Co.,  155  N.  Y. 
158,  40  N.  B.  672.  If  this  court  is  to  be 
consistent  with  the  position  taken  in  that 
case,  and  in  many  other  cases  of  like  char- 
acter, we  cannot  hold,  as  matter  of  law,  that 
there  was  no  proof  In  this  case  to  sustain 
the  plaintiffs  cause  of  action.  It  often  hap- 
pens that  science  and  common  knowledge 
may  be  invoked  for  the  purposes  of  demon- 
strating that  a  particular  statement  in  regard 
to  some  particular  accident  must  be  absolute- 
ly false.    In  such  cases  the  question  is  for 


the  court  But  In  cases  of  doubt  we  think  It 
Is  wiser  and  better  to  remit  such  contro- 
versies to  the  proper  tribunal  for  settling 
facts  and  ascertaining  where  the  truth  lies, 
rather  that  assume  the  power  to  determine 
the  facts  ourselves.  This  is  an  old  rule, 
and,  while  like  all  other  rules,  it  may  work 
hardship  or  injustice  in  a  particular  case,  it 
is  wiser  to  adhere  to  It  McDonald  v.  Metr. 
St.  Ry.  Co.,  167  N.  Y.  66,  60  N.  B.  282;  Place 
v.  X.  Y.  C.  &  H.  R.  R.  Co.,  167  N.  Y.  345,  60 
N.  B.  632;  Hoffman  House  v.  Foote,  172  N. 
Y.  350,  65  N.  B.  1C9. 

The  judgment  should  be-  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event 

BARTLETT,  HAIGHT,  VANN,  OULLEN, 
and  WERNER,  JJ„  concur.    PARKER.  O.  J., 

absent 

Judgment  reversed,  etc. 


<H8  ».  T.  45) 
JONES  v.  CITY  OF  BUFFALO. 
(Court  of  Appeals  of  New  York.    March  15, 
1904.) 

MUNICIPAL  CORPORATIONS— ILLEGAL  REMOV- 
AL OF  EMPLOYS— REINSTATE- 
MENT—SALARY. 

1.  On  certiorari,  the  removal  of  a  municipal 
employe  appointed  under  the  civil  service  law, 
and  the  appointment  of  another  in  his  place, 
was  declared  illegal  and  vacated  by  an  order 
of  the  Appellate  Division,  and  the  city  appeal- 
ed to  the  Court  of  Appeals,  which  affirmed  the 
decision,  whereupon  the  clerk  was  reinstated. 
Held,  that  he  could  recover  against  the  city 
his  salary  from  the  time  the  city  authorities 
were  notified  of  the  order  of  the  Appellate  Divi- 
sion vacating  his  discharge  until  the  time  he 
was  reinstated. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  George  T.  Jones  against  the  city 
of  Buffalo.  From  a  judgment  of  the  Appel- 
late Division  (79  N.  Y.  Supp.  754)  reversing  a 
judgment  for  defendant  and  granting  a  new 
trial,  defendant  appeals.    Affirmed. 

Charles  L.  Feldman,  Corp.  Counsel  (Ed- 
ward L.  Jung,  of  counsel),  for  appellant 
Frank  Gibbons,  for  respondent 

O'BRIEN,  J.  The  plaintiff  was  a  clerk 
having  charge  of  a  bureau  in  the  police  de- 
partment of  the  city  of  Buffalo,  and  be 
brought  this  action  to  recover  his  salary.  The 
complaint  was  dismissed  at  the  trial,  but  the 
judgment  entered  against  the  plaintiff  has 
been  reversed  by  the  court  below,  and  a  new 
trial  granted.  From  this  order  and  the  judg- 
ment entered  thereon  the  city  has  appealed 
to  this  court  stipulating  for  judgment  abso- 
lute In  case  the  Judgment  appealed  from  Is 
affirmed. 

The  facts  are  practically  undisputed.  It 
appears  that  on  the  22d  day  of  July,  1896, 
the  plaintiff  was  appointed  to  the  position 
referred  to,  and  his  right  to  the  salary  of 
the  place  accrued  on  that  day.    The  appoint- 
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meat  was  made  pursuant  to  the  provisions 
of  the  civil  service  law  (Laws  1899,  p.  795, 
c  970),  and  the  position  was  held  by  him 
protected  by  all  the  restrictions  of  that  stat- 
ute upon  the  power  of  removal.  The  plain- 
tiff could  not  have  been  removed  except  up- 
on notice,  and  for  cause  judicially  establish- 
ed. From  the  date  of  his  appointment  until 
the  7th  day  Of  June,  1890,  the  plaintiff  con- 
tinued to  occupy  and  discharge  the  duties  of 
the  position  and  receive  from  the  defendant 
the  monthly  salary  or  compensation  therefor. 
Upon  that  day  be  was  removed  by  the  board 
Of  police  commissioners,  and.  of  course,  pre- 
vented from  discharging  any  of  the  duties 
pertaining  to  the  position,  although  he  offer- 
ed to  perform  the  same,  and  was  at  all  times 
ready  and  willing  to  do  so,  and  so  Informed 
the  board.  Immediately  npon  the  plaintiff's 
removal  be  procured  a  writ  of  certiorari 
agalust  the  police  board,  with  the  result  that 
the  plaintiff's  discharge  was  declared  to  be 
illegal  and  void,  and  was  vacated  and  set 
aside  by  the  Appellate  Division  of  the  Su- 
preme Court  on  the  24th  day  of  July,  1900. 
People  ex  rel.  Jones  V.  Dielil,  53  App.  Dlv. 
645,  65  N.  Y.  Supp.  801.  An  appeal  was  tak- 
en from  that  decision  to  this  court,  and  the 
order  was  in  all  things  affirmed.  165  N.  Y. 
643,  59  N.  E.  1128.  The  decision  of  this 
court  was  served  upon  the  city  authorities 
on  the  30th  day  of  January,  1901,  and  there- 
upon the  board  reinstated  the  plaintiff,  who 
has  ever  since  that  time  occupied  the  posi- 
tion, discharging  the  duties  of  the  same,  and 
receiving  the  salary  therefor.  When  the  po- 
lice board  removed  the  plaintiff,  it  immedi- 
ately appointed  another  person  in  the  place, 
Who  continued  to  occupy  the  position  and 
perform  the  duties  thereof  until  the  time 
when  the  plaintiff  was  reinstated,  and  during 
this  period  the  defendant  paid  to  this  Incum- 
bent the  full  salary.  The  comptroller  and 
mayor  of  the  city  had  knowledge  of  the  fact 
of  the  plaintiff's  removal  by  the  police  board 
•nd  the-reversal  of  that  determination  by  the 
Appellate  Division  of  the  Supreme  Court 

The  question  in  tbls  case  is  whether,  when 
an  officer  or  employe  of  a  city  protected  by 
the  civil  service  or  by  law  against  removal 
without  cause  has  been  illegally  removed,  and 
the  Illegality  of  the  removal  has  been  ad- 
judicated by  the  courts,  and  notice  thereof 
communicated  to  the  city  authorities,  the  mu- 
nicipality is  protected  from  that  time  by  pay- 
ment of  the  salary  made  to  a  person  who, 
by  the  adjudication,  was  a  usurper,  and  not 
entitled  to  hold  the  place.  The  defense  of 
the  city  in  this  case  Is  that  It  has  paid  the 
salary  which  the  plaintiff  was  entitled  to  re- 
ceive to  another  person,  whom  the  courts 
have  held  was  not  legally  in  the  position. 
The  point  involved  In  this  case  was  decided 
In  this  court  In  the  case  of  McVeany  v.  May- 
or, etc.,  of  N.  Y.,  80  N.  Y.  185,  36  Am.  Rep. 
600.  The  principle  there  laid  down  was  stat- 
ed by  the  court  In  these  words:  "So,  also, 
where,  after  an  adjudication  against  the  one 


In  the  office  and  after  notice  thereof  to  the 
disbursing  officer  of  the  municipality,  the  in- 
truder still  continues  to  perform  the  duties 
of  the  office,  the  rendition  of  the. services  is 
in  behalf  of  the  one  entitled  to  the  office.  The 
compensation  accruing  therefor  belongs  to 
him,  and  he  may  maintain  an  action  against 
the  municipality  to  recover  the  same,  al- 
though the  disbursing  officer  has  paid  it  to 
the  Intruder."  That  would  seem  to  be  a  rea- 
sonable rule.  When  it  Is  once  determined  by 
the  courts  that  the  officer  or  employe  was 
illegally  removed,  and  that  he  should  be  re- 
instated, and  notice  of  such  determination  Is 
given  to  the  municipal  officer  whose  duty  it 
la  to  pay,  then  the  city  ought  to  obey,  and 
not  defy,  the  decision  of  the  court  In  this 
case,  when  the  mayor  and  comptroller  bad 
notice  of  the  decision  of  the  court  that  the 
removal  was  Illegal  and  the  appointment  of 
the  other  person  unauthorized,  it  made  pay- 
ment to  the  intruder  at  the  perl]  of  being 
subsequently  compelled  to  pay  the  person 
who  had  the  legal  right  to  the  salary.  There 
is  no  hardship  in  this  rule,  since  the  city 
can  always  protect  itself  In  case  of  a  dispute 
between  two  parties  as  to  the  right  to  the 
salary  by  refusing  to  pay  either,  or,  if  sued 
by  either,  by  then  compelling  them  to  Inter- 
plead as  In  other  cases  where  a  party  is  sub- 
jected to  conflicting  claims  by  different  per- 
sons for  the  same  thing  or  the  same  debt  or 
obligation. 

Numerous  cases  have  been  cited  by  the 
learned  counsel  for  the  defendant,  which  he 
claims  are  inconsistent  with  the  rule  above 
stated.  Martin  v.  City  of  New  York,  176  N. 
Y.  371,  OS  N.  B.  640;  Higgios  v.  Mayor,  eta, 
of  N.  Y.,  131  N.  Y.  128,  30  N.  E.  44;  Demarest 
v.  Mayor,  etc.,  of  N.  Y„  147  N.  Y.  208,  41 
N.  E.  405;  Terhune  v.  Mayor,  etc.,  of  N.  Y„ 
88  N.  Y.  247;  O'Hara  v.  City  of  New  York, 
40  App.  Div.  618,  62  N.  Y.  Supp.  146;  affirm- 
ed, 167  N.  Y.  507,  60  N.  E.  1117;  Van  Valkeu- 
burgh  v.  Mayor,  etc.,  of  N.  Y.,  49  App.  Dlv. 
208,  63  N.  Y.  Supp.  6.  These  cases  have  all 
been  examined  and  explained  In  the  learned 
opinion  below.  Jones  v.  City  of  Buffalo,  79 
App.  Dlv.  328,  79  N.  Y.  Supp.  754.  It  will 
be  seen  that  the  point  presented  in  the  case 
at  bar  did  not  arise  in  any  of  these  cases,  It 
was  not  held  in  any  of  them  that  the  city 
would  be  protected  by  payment  to  a  usurper 
after  notice  of  an  adjudication  that  he  was 
such,  and  that  the  displacement  of  the  right- 
ful incumbent  was  illegal;  and  in  some  of 
them  the  principle  asserted  by  the  plaintiff's 
counsel  In  this  case  was  Impliedly  recognized. 
In  this  case  the  learned  court  below  reversed 
the  judgment  dismissing  the  complaint  upon 
questions  of  law  only,  certifying  that  the 
facts  had  been  examined,  and  no  error  found 
therein.  This  court  Is  therefore  justified  In 
disposing  of  the  case  upon  the  principle  that 
the  facts  hereinbefore  stated  have  been  con- 
clusively established.  We  think  that  the 
case  was  correctly  decided  below,  and  that 
the  order  appealed  from  should  be  affirmed, 


Digitized  by 


Google 


N.  Y.) 


IDE  v.  BROWN. 


101 


and  judgment  absolute  ordered  for  the  plain- 
tiff on  the  stipulation,  with  costs. 

PARKER,  C.  J.,  and  BARTLETT,  MAR- 
TIN, VANN,  and  WERNER,  JJ.,  concur. 
GRAY,  J.,  absent 

Order  affirmed,  etc. 


(178  N.  T.  26) 

IDE  v.  BROWN  et  aL 

(Court  of  Appeals  of  New  York.    March  15, 
1801.) 

COURT  OF  APPEALS— REVIEW— QUESTIONS  FOR 
DETERMINATION— SPECIFIC     PERFORM- 
ANCE—CONTRACT OF  GUARDIAN. 

1.  Code  Civ.  Proc.  {  1022,  relating  to  decisions 
on  reports  of  referees  on  trial  of  issues  of  fact 
prior  to  Laws  1903,  p.  237,  c.  85,  provided  for 
a  long  and  short  form  of  decision,  whereby  the 

auestioas  of  fact  were  specially  found  under 
le  long  form,  and  the  question  of  law  which 
arose  was  to  be  determined  by  the  judgment 
that  was  to  be  entered  thereon.  Beta,  that  a 
judgment  entered  on  a  decision  of  the  long 
iorm-when  unanimously  affirmed  by  the  Appel- 
late Division,  establishes  the  facts  as  found, 
and  the  only  question  for  the  Court  of  Appeals 
is  whether  such  facts  authorized  the  judgment. 

2.  A  statutory  guardian  agreed  that  his  ward 
should  continue  to  live  as  a  member  of  the 
family  with  a  person  with  whom  she  had  al- 
ways lived  in  the  position  of  daughter.  Held 
to  furnish  no  consideration  for  a  promise  by 
such  person  to  bequeath  her  at  his  death  a 
specified  sum,  and  devise  to  her  the  house  and 
lot  in  which  he  lived,  so  that  on  the  death  of 
such  person,  and  failure  to  fulfill  his  promise, 
equity  will  not  decree  specific  performance. 

Martin,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department. 

Action  by  Kate  L.  Ide,  by  William  T. 
Cowles,  ber  guardian  ad  litem,  against  Louis 
M.  Brown  and  others,  executors  of  George 
W.  Lee.  From  a  judgment  of  the  Appellate 
Division  (83  N.  Y.  Supp.  1108)  affirming  a 
judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Edgar  T.  Brackett  and  Stephen  Brown,  for 
appellants.    J.  A.  Kellogg,  for  respondent. 

HAIGHT,  J.  Section  1022  of  the  Code  of 
Civil  Procedure,  prior  to  its  amendment  by 
chapter  85,  p.  237,  Laws  1903,  provided  that 
"the  decision  of  the  court  or  the  report  of  a 
referee,  upon  the  trial  of  the  whole  issues  of 
fact,  may  state  separately  the  facts  found 
and  the  conclusions  of  law,  and  direct  the 
Judgment  to  be  entered  thereon,  or  the  court 
or  -referee  may  file  a  decision  stating  con- 
cisely the  grounds  upon  which  the  issues  have 
been  decided,  and  direct  the  judgment  to  be 
entered  thereupon."  Here  were  two  forms 
of  decision  provided  for,  which  were  known 
by  the  profession,  respectively,  as  the  long 
and  short  form.  The  two  forms  thus  pro- 
vided for  differed  in  this  respect:  Under 
the  long  form  the  material  facts  were  spe- 
cifically found,  and  then  the  question  of  law 
arose  as  to  the  judgment  that  should  be  en- 


tered thereon,  while  under  the  abort  form  it 
was  not  necessary  to  find  the  facts,  the  trial 
court  being  required  to  state  the  grounds 
or  reasons  upon  which  judgment  was  direct- 
ed, and  upon  review  we  were  required  to  as- 
sume that  the  necessary  facts  to  support 
the  judgment  were  found;  treating  the  deci- 
sion similar  to  that  of  a  verdict  of  a  Jury. 
In  the  case  under  consideration  all  of  the 
material  facts  have  been  specifically  found 
and  separately  numbered.  The  decision  con- 
forms In  every  particular  to  the  provisions 
of  the  Code  formerly  known  as  the  long  form, 
and,  in  view  of  the  fact  that  the  Judgment 
entered  upon  the  decision  has  been  unani- 
mously affirmed  In  the  Appellate  Division, 
the  facts,  as  found,  are  established,  and  the 
question  with  reference  thereto  for  the  de- 
termination of  this  court  is  whether  such 
facts  authorize  the  judgment  that  has  been 
entered. 

It  appears  from  the  facts  found  that  on  or 
about  the  20th  day  of  August,  in  the  year 
1900,  one  Colvln,  acting  as  guardian  of  the 
plaintiff,  who  was  then  16  years  of  age,  en- 
tered into  an  agreement  with  George  W.  Lee, 
whereby  it  was  mutually  agreed  that  the 
plaintiff  should  continue  to  live  with  him 
as  a  member  of  his  family,  and  in  the  posi- 
tion of  a  daughter,  during  his  lifetime,  and 
at  bis  death  he  would  bequeath  to  her  the 
sum  of  '$2.0,000,  and,  in  addition,  would  de- 
vise to  her  the  house  and  lot  In  which  they 
resided,  in  the  village  of  Glens  Falls;  that 
in  pursuance  of'  the  agreement  she  continued 
to  live  with  him  as  his  daughter  for  the 
period  of  about  eight  months,  when  he  died, 
leaving  a  will  in  which  he  bequeathed  her 
only  the  sum  of  $5,000.  The  judgment  en- 
tered directs  specific  performance  of  this  con- 
tract. 

My  attention  has  been  called  to  no  case  in 
which  the  question  here  presented  has  been 
the  subject  of  adjudication  in  this  court. 
There  are  numerous  cases  In  which  persons 
have  entered  into  agreements  to  live  with 
or  take  care  of  an  aged  person  during  the 
remainder  of  bis  or  her  life  for  a  considera- 
tion promised  to  be  made  by  bequest  or  de- 
vise, but  the  contracts  in  those  cases  have 
been  made  by  adults,  and  not  by  minors  who 
were  incapable  of  entering  into  a  valid  con- 
tract There  is  another  class  of  cases  in 
which  infant  children  have  been  taken  under 
agreement  with  their  parents  to  be  support- 
ed and  maintained  as  the  children  of  the 
foster  parent  during  their  minority,  with  a 
covenant  to  provide  for  them  by  will;  but 
in  these  cases  the  custody  and  control  of  the 
infants  terminated  upon  their  arriving  at 
their  majority,  and  the  contract  was  made 
by  parents  who  were  entitled  to  the  society 
and  services  of  their  children. 

In  the  case  under  consideration  the  plain- 
tiff was  16  years  of  age,  and  had  always 
lived  in  the  family  of  the  decedent  The 
contract  was  oral,  and  made  by  ber  guardian. 
The  agreement  bound  her  to  continue  to  live 
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with  George  W.  Lee  during  the  remainder 
of  his  life,  whatever  that  period  should  be. 
She  was  to  assume  the  character  of 'a  daugh- 
ter, thus  undertaking  a  daughter's  duty  to 
serve  and  care  for  an  aged  and  decrepit  par- 
ent Had  be  continued  to  live  until  she  be- 
came 25  or  30  years  of  age,  she  would  have 
been  still  obligated  to  continue  to  live  with 
and  care  for  him.  It  was  in  consideration 
of  this  agreement  that  Lee  promised  to  be- 
queath to  her  the  sum  of  $20,000,  and  to 
devise  to  her  the  real  estate  mentioned.  Had 
the  agreement  been  that  she  should  continue 
to  live  with  him  during  her  minority,  or  for 
the  period  of  5  years,  it  is  quite  possible  that 
Lee  would  have  fixed  a  different  amount  as 
measuring  the  consideration  for  her  time  and 
services  during  that  period.  But,  as  we  have 
seen,  such  was  not  the  contract,  and  the  ques- 
tion therefore  arises  as  to  whether  the  guard- 
Ian  had  any  power  to  make  the  contract  In 
question.  As  guardian,  we  assume  that  he 
had  the  power  to  provide  for  her  support  and 
maintenance  during  her  minority;  but  upon 
her  arriving  at  the  age  of  21  years  his  power 
as  guardian  terminated,  and  he  had  no  pow- 
er, by  contract  or  otherwise,  either  after  or 
before  her  arriving  at  her  majority,  to  bind 
her  thereafter  in  the  disposition  of  her  time, 
services,  or  property.  It  Is  true  that  Lee 
died  a  few  months  after  the  contract  was 
made,  but  the  happening  of  that  event  could 
not  affect  the  validity  of  the  contract,  which 
speaks  as  of  the  time  that  it  was  made,  and 
at  that  time  it  was  not  possible  to  know 
but  that  his  life  would  continue  until  long 
after  she  should  become  21  years  of  age.  A 
guardian  is  not  entitled  to  the  services  or 
society  of  his  ward,  and  ordinarily  he  has 
no  power  to  make  a  contract  binding  upon 
the  person  or  property  of  the  ward,  unless 
authorized  by  a  statute.  Wuesthoff  v.  Ger- 
mania  L.  Ins.  Co.,  107  N.  Y.  580,  588,  14  N. 
E.  811.  Woerner  on  Guardianship  (section 
49)  says:  "Neither  can  a  guardian  bind  his 
ward  either  as  to  the  person  or  the  estate 
by  any  contract,  but  contracts  entered  Into 
by  the  guardian  In  performance  of  his  duty 
to  educate  and  maintain  his  ward  bind  him 
personally  and  alone,  save  that  the  ward's 
estate  is  liable  to  reimburse  him  for  reason- 
able expenditures  made  for  his  benefit."  In 
15  American  &  English  Encyclopaedia  of  Law 
(2d  Ed.)  p.  70,  It  is  said:  "The  prevailing 
doctrine  is  that  a  guardian  has  no  power  to 
make  a  contract  binding  upon  the  ward  or 
upon  his  estate,  however  proper  and  bene- 
ficial the  contract  may  be,  but  the  contract 
made  by  him  imposes  a  personal  liability 
upon  himself,  and  his  protection  from  loss 
lies  In  his  right  to  charge  the  expenditures 
to  the  ward's  estate  in  his  account."  See 
Andrus  v.  Blazzard  (Utah)  63  Pac.  888,  54 
L.  R.  A.  354;  Copley  v.  O'Niel,  57  Barb.  299; 
Warren  v.  Union  Bank  of  Rochester,  157  N. 
Y.  259,  51  N.  E.  1030,  43  L.  R.  A.  256,  68 
Am.  St  Rep.  777. 
These  is  no  statute  In  this  state  authoriz- 


ing a  guardian  to  enter  Into  a  contract  of 
this  character.  The  only  statute  upon  the 
subject  appears  in  our  domestic  relations  law 
(chapter  272,  p.  232,  of  the  Laws  of  1896, 
i  72),  under  which  a  minor  may  bind  him- 
self or  herself  as  a  servant  In  any  profession, 
trade,  or  employment  for  a  term  "not  longer 
than  the  minority  of  such  minor";  hut  con- 
tracts of  this  character  are  by  the  statute 
required  to  be  in  writing,  and  signed  by  the 
minor  as  well  as  by  his  guardian,  and  they 
are,  as  we  have  seen,  expressly  limited  to  a 
period  within  the  minority  of  the  minor. 
There  Is  but  one  exception  provided  for  In 
the  statute,  and  that  is  in  cnse  of  a  minor 
coming  from  a  foreign  country,  who  may,  for 
the  purpose  of  paying  his  passage,  make  an 
indenture  for  a.  term  of  one  year,  although 
such  term  extend  beyond  the  time  when  he 
will  become  of  age.  It  appears  to  me  that 
the  contract  being  for  the  life  of  Lee,  was 
one  that  the  guardian  had  no  power  to  make 
for  his  ward,  or  in  her  behalf,  and  that  it 
was  therefore  void. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  event 

GRAY,  J.    I  concur  with  Judge  HAIGHT 

In  his  opinion  In  this  case,  upon  the  ground 
that  the  statutory  guardian,  does  not  possess 
the  power  to  bind  the  person  of  his  ward  by 
contract  extending  beyond  the  period  of  mi- 
nority. I  have  been  unable  to  find  any  pre- 
cise authority  covering  the  case,  but  I  think 
the  proposition  true  upon  principle.  We 
might  assume  that  a  parent,  as  such,  and  as 
a  guardian  by  nature,  might  surrender  the 
person  of  a  child,  under  such  a  contract  and 
still  find  It  difficult  to  infer  a  like  authority 
in  the  general  guardian,  who  is  appointed  un- 
der a  statute  designed  to  provide  for  the  care 
of  an  infant's  person  and  property  only  dur- 
ing the  period  of  minority. 

O'BRIEN,  J.  This  Is  a  controversy  con- 
cerning the  ownership  of  the  estate  of  one 
George  W.  Lee,  who  died  on  the  6th  day  of 
May,  1901,  leaving  a  will  which  was  admitted 
to  probate,  and  adjudged  to  be  a  valid  will 
of  real  and  personal  estate.  The  will  ap- 
pears in  the  record  in  full,  and  covers  nearly 
10  printed  pages.  It  bears  date  and  was  ex- 
ecuted on  the  7th  day  of  August  1900.  The 
will  made  full  and  complete  disposition  of  all 
his  real  estate,  besides  personal  property, 
which,  it  is  found,  amounted  to  $300,000. 
The  purpose  of  this  action  was  to  defeat  the 
testamentary  disposition  thus  made,  and  'to 
procure  a  decree  transferring  all  the  real 
estate  and  $20,000  of  the  personal  property  to 
the  plaintiff,  and  the  Judgment  appealed  from 
sustains  and  sanctions  all  the  purposes  of  the 
action. 

It  is  found  that  the  plaintiff  Is  an  Infant, 
born  on  the  24th  of  August  1884;  that  her 
father  and  mother  died  prior  to  the  year 
1899,  and  that  a  guardian  of  her  person  and 
estate  was  duly  appointed  by  the  surrogate 
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of  the  county,  who  qualified  and  entered  upon 
the  discharge  of  the  duties  of  his  trust;  that 
at  the  time  of  the  testator's  death  he  was 
seised  of  certain  real  estate,  which  is  de- 
scribed In  two  parcels,  constituting  the  house 
and  lot  in  which  the  testator  lived  prior  to 
and  at  the  time  of  his  death.  It  has  not 
been  decided,  and  no  one  claims,  that  this 
will  was  In  any  respect  Invalid,  but  It  is 
claimed  and  found  that  It  was  revoked  or 
modified  materially  by  certain  events  which 
took  place  before  his  death,  and  which  will 
be  set  forth  in  full  hereafter. 

The  class  of  cases  presented  by  this  record 
has  now  become  quite  common,  and  this  will 
be  a  proper  place  to  set  forth  the  views  of 
this  court  upon  the  questions  involved,  as 
stated  In  a  case  so  recent  that  it  may  be  said 
metaphorically  that  the  ink  Is  not  yet  dry 
on  the  opinion.  Every  member  of  the  court 
concurred  in  what  was  then  said.  I  did  not 
myself  take  part  in  that  decision,  but  I 
heartily  agree  to  everything  contained  In  the 
opinion;  and,  if  my  Brethren  are  now  of  like 
mind,  there  Is  only  one  possible  view  to  be 
taken  of  this  case.  What  was  said  in  the 
opinion  was  in  regard  to  a  transaction  Just 
like  the  one  In  question,  and  the  note  of 
warning  then  sounded  was  In  these  words: 
"Such  contracts  are  dangerous.  They  threat- 
en the  security  of  estates,  and  throw  doubt 
upon  the  power  of  a  man  to  do  what  he  wills 
with  his  own.  The  savings  of  a  lifetime  may 
be  taken  away  from  his  heirs  by  the  testi- 
mony of  witnesses  who  speak  under  the 
strongest  bias  and  the  greatest  temptation, 
with  all  the  dangers  which,  as  experience 
shows,  surround  such  evidence.  The  truth 
may  be  in  them,  but  it  Is  against  sound  policy 
to  accept  their  statements  as  true,  under  the 
circumstances  and  with  the  results  pointed 
out.  Such 'contracts  should  be  in  writing,  and 
the  writing  should  be  produced,  or,  If  ever 
based  upon  parol  evidence,  It  should  be  given 
or  corroborated  In  all  substantial  particulars 
by  disinterested  witnesses.  Unless  they  are 
established  clearly  by  satisfactory  proofs  and 
are  equitable,  specific  performance  should 
not  be  decreed.  We  wish  to  be  emphatic  up- 
on the  subject,  for  we  are  Impressed  with 
the  danger,  and  aim  to  protect  the  community 
from  the  spoliation  of  dead  men's  estates  by 
proof  of  such  contracts  through  parol  evi- 
dence given  by  Interested  witnesses."  Ham- 
lin v.  Stevens,  177  N.  Y.  39,  69  N.  E.  118. 
The  opinion  in  that  case  expressly  approved 
of  Mahaney  v.  Carr,  175  N.  Y.  454,  67  N.  E. 
903,  quoting  the  very  language  of  the  opinion 
In  the  case  where  Just  such  a  transaction  as 
the  one  in  question  was  condemned  as  in- 
valid. It  also  approved  of  another  recent  de- 
cision, which  is  Brantingham  v.  Huff,  174  N. 
Y.  53,  66  N.  E.  620.  If  we  follow  these  three 
recent  decisions,  I  think  the  present  Judg- 
ment cannot  stand. 

It  may  be  that  some  case,  or,  rather,  some 
dicta,  may  be  found  to  warrant  the  Judgment 
as  rendered,  although  I  have  not  been  able 


to  find  any.  However  that  may  be,  I  am 
Inclined  to  follow  the  views  of  Chancellor 
Kent,  who,  when  commenting  upon  the  rule 
of  stare  decisis,  said  that  many  thousand 
cases  could  then  be  pointed  out' in  the  Eng- 
lish and  American  Reports  which  had  been 
overruled,  doubted,  or  limited  In  their  ap- 
plication. He  added  that  "it  Is  probable  that 
the  records  of  many  of  the  courts  of  this 
country  are  replete  with  hasty  and  crude  de- 
cisions; and  such  cases  ougbt  to  be  exam- 
ined without  fear,  and  revised  without  re- 
luctance, rather  than  to  have  the  character 
of  our  law  impaired  and  the  beauty  and  har- 
mony of  the  system  destroyed  by  the  per- 
petuity of  error."  1  Kent's  Com.  (13th  Ed.) 
477.  And  this  court  has  recently  given  Its 
approval  to  this  doctrine  In  a  case  which 
reversed  a  rule  of  law  which  prevailed  in  this 
state  for  nearly  half  a  century.  Rumsey  v. 
N.  Y.  &  N.  E.  R.  Co.,  133  N.  Y.  79,  30  N. 
E.  654,  15  L.  R.  A.  618,  28  Am.  St  Rep.  600. 
But  It  is  not  necessary  to  invoke  that  doc- 
trine in  .this  case,  since,  whatever  else  may 
have  been  decided,  It  is  safe  to  say  that  it 
has  never  yet  been  decided  that  a  verbal  ar- 
rangement such  as  appears  in  this  record  has 
been  given  such  effect  as  to  subvert  the  pro- 
visions of  a  will;  and  that  is  what  has  hap- 
pened in  this  case,  and  that  is  the  feature 
with  which  I  propose  to  deal.  We  must 
therefore  look  at  the  record  of  the  case,  in 
order  to  see  what  it  is  about,  and  what  the 
Judgment  under  review  has  accomplished. 
Fortunately  we  have  every  single  fact  upon 
which  this  judgment  rests  plainly  and  ex- 
plicitly stated  In  the  decision,  and  these  facts, 
so  far  as  they  are  material,  are  as  follows: 
"That  during  said  year  1900,  and  on  or  about 
the  20th  day  of  August  of  said  year,  said 
Addison  B.  Colvin,  acting  as  guardian  of  the 
person  and  estate  of  said  plaintiff,  and  hav- 
ing the  custody  and  control  of  her  person, 
entered  into  an  agreement  with  said  George 
W.  Lee,  wherein  and  whereby  It  was  stipu- 
lated and  mutually  agreed  that  the  said  plain- 
tiff should  continue  to  live  in  the  family  of 
said  George  W.  Lee  until  the  death  of  said 
Lee,  and  that  said  Colvin  should  during  said 
time  permit  the  said  George  W.  Lee  to  have 
the  custody  and  control  of  said  plaintiff  as  a 
member  of  his  family,  and  In  the  position  of 
a  daughter,  and  that  the  said  George  W.  Lee 
would  treat  said  plaintiff  in  all  respects  as 
his  daughter  during  his  lifetime,  and  at  his 
death  would  bequeath  to  her  the  sum  of 
$20,000,  and,  in  addition  thereto,  would  at  his 
death  devise  and  transfer  to  her  the  house 
in  which  said  George  W.  Lee  then  resided, 
on  the  southwesterly  corner  of  Warren  and 
Church  streets,  In  the  village  of  Glens  Falls, 
Warren  county,  New  York,  together  with  the 
lot  on  which  said  house  was  situated,  which 
said  lot  consisted  of  the  parcels  of  real  estate 
hereinbefore  specifically  described.  That 
thereupon  and  thereafter,  pursuant  to  said 
agreement,  the  said  plaintiff  continuously  liv- 
ed in  the  family  of  said  George  W.  Lee,  and 
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In  ah  respects  conducted  herself  as  his  daugh- 
ter, and  to  the  time  of  his  death  remained 
in  his  family  and  conducted  herself  towards 
him  in  all  respects  as  a  member  of  his  fam- 
ily, and  during  said  time  was  subjected  to 
the  restraint,  custody,  control,  and  manage- 
ment of  the  said  George  W.  Lee,  who  acted 
towards  this  said  plaintiff  In  the  relation  of  a 
parent;  and  said  plaintiff  fully  performed  all 
the  duties  and  conditions  of  said  contract  and 
agreement  on  her  part  to  be  performed,  and 
said  Addison  B.  Colvin,  her  general  guardian 
as  aforesaid,  performed  all  the  duties  and 
conditions  of  said  contract  on  his  part  to  be 
performed.  That  in  violation  of  the  said  con- 
tract and  agreement  hereinbefore  set  forth, 
made  between  said  Addison  B.  Colvin,  as 
plaintiff's  guardian,  for  and  on  behalf  of  said 
plaintiff,  and"  said  George  W.  Lee,  the  said 
George  W.  Lee  failed  at  his  death  to  be- 
queath to  this  plaintiff  the  sum  of  $20,000, 
and  failed  to  devise  to  her  the  house  and  lot 
above  described,  and  in  all  respects  failed  on 
his  part  to  perform  the  agreement 'hereinbe- 
fore set  forth,  except  that  said  George  W. 
Lee  in  and  by  said  last  will  and  testament 
bequeathed  to  said  executors,  in  trust,  the 
sum  of  $5,000',  and  the  accumulated  income 
thereof;  to  be  paid  to  said  plaintiff  in  case, 
and  In  case  only,  that  she  should  arrive  at 
twenty-one  years  of  age;  and,  aside  from 
said  contingent  bequest,  the  said  George  W. 
Lee  made  no  provision  whatever  for  said 
plaintiff,  either  by  his  last  will  and  testament 
or  otherwise." 

We  are  not  coneerned  in  the  least  with  the 
circumstance  that  the  decision  below  was 
unanimous.  The  sole  question  is  whether 
these  facts  warrant  the  Judgment  given.  The 
agreement  set  forth  in  this  finding  was  a 
verbal  one,  and,  although  It  is  claimed  it  dis- 
posed of  some  $40,000  worth  of  property,  not 
a  single  scrap  of  writing  touching  the  trans- 
action was  ever  made.  It  will  be  seen  that 
the  facts  upon  which  the  transaction  rests  in 
Mahaney  v.  Oarr,  supra,  were  found  by  the 
trial  court,  and  the  finding  appears  in  the 
report  of  the  case.  If  there  Is  any  difference, 
in  substance  or  in  principle,  between  the  find- 
ing in  that  case  and  those  in  the  case  at  bar, 
I  have  not  been  able  to  comprehend  it  It 
may  not  be  amiss  to  repeat  here  that  the 
opinion  in  that  case  was  to  the  effect  that 
the  finding  of  fact  did  not  sustain  the  Judg- 
ment; and  the  language  in  which  that  idea 
was  expressed  was  quoted  verbatim  in  Ham- 
lin v.  Stevens,  supra,  and  seems  to  have  met 
with  the  unanimous  approval  of  the  court. 
We  must  now  meet  a  question  which  is  iden- 
tical, and  that  Is  whether  the  facts  as  found 
in  this  case  can  sustain  the  Judgment  for 
specific  performance  which  the  court  award- 
ed to  the  plaintiff. 

The  plaintiff  is  an  orphan  girl,  not  related 
in  any  way  to  the  testator,  and  In  her  early 
childhood  her  mother,  or  some  one  Interested 
in  her,  secured  a  home  for  her  with  the  de- 
ceased.    Assuming   that  the  relations   be- 


tween her  and  the  deceased  were  those  that 
ordinarily  exist  between  parent  and  child, 
these  relations  were  not  changed  by  what  is 
claimed  to  have  taken  place  a  few  months 
before  the  death  of  Mr.  Lee.  The  plaintiff 
assumed  no  new  duties  or  obligations  in  con- 
sequence of  the  conversation  between  her 
guardian  and  the  deceased.  If  it  be  said 
that  her  guardian  stipulated  that  she  should 
live  with  the  deceased  during  his  life,  no 
one  can  believe  that,  had  he  lived  for  10 
years  more,  and  the  plaintiff  concluded  to 
marry  or  to  go  elsewhere  before  his  death, 
she  was  not  at  perfect  liberty  to  do  so.  We 
are  not  in  the  least  concerned  with  the  re- 
lations of  the  parties,  except  for  the  few 
months  preceding  the  testator's  death,  since 
there  is  no  claim  that  the  deceased  owed  the 
plaintiff  anything  when  the  verbal  transac- 
tion took  place.  I  have  -no  doubt  that  the 
plaintiff  is  a  very  worthy  young  lady,  but 
her  personality  has  nothing  to  do  with  this 
case.  In  this  court  every  case  stands,  or 
ought  to  stand,  not  on  sentiment,  but  on 
laws.  The  single  witness  called  to  testify 
to  the  15-minutes  conversation  that  he  had 
with  the  deceased,  upon  which  this  case 
rests,  did  not  profess  to  remember  the  words 
of  the  conversation,  but  said  that  his  narra- 
tive embraced  the  "spirit  and  sentiment"  of 
the  interview.  The  learned  counsel  for  the 
plaintiff  describes  the  things  that  underlie 
the  Judgment  in  these  words:  "The  plain- 
tiff occupied  towards  Mr.  Lee  practically  the 
position  of  his  child,  as  she  naturally  would, 
having  been  born  and  reared  In  his  family. 
She  called  him  by  a  pet  name,  'Bompt'  She 
got  his  slippers  for  him,  took  off  his  shoes, 
ran  on  little  errands  for  him,  helped  him  to 
go  to  the  table,  got  his  cards  for  him,  and 
generally  waited  upon  him.  Mr.  Lee  was  in  a 
feeble  condition  from  the  time  of  his  last 
marriage.  He  had  paralysis  of  the  limbs  and 
throat,  his  speech  was  difficult  to  under- 
stand, and  he  could  not  walk  a  step  without 
taking  hold  of  some  one's  arm."  These  must 
be  regarded  as  weighty .  words,  since  they 
express  in  concise  form  the  reason  for  the 
extensive  relief  that  the  Judgment  awards 
to  the  plaintiff.  Let  us  assume  that  the 
plaintiff,  instead  of  being  a  stranger  to  the 
testator's  blood,  was,  as  Judge  Cullen  once 
expressed  it,  "the  child  of  his  own  loinS"; 
that  she  was  accustomed  to  address  the  de- 
ceased by  the  same  pet  name,  and  to  do  all 
the  other  things  described  above.  Would 
her  case  then  be  any  stronger  than  it  is 
now?  Manifestly  not,  but,  on  the  contrary, 
it  would  be  much  weaker,  and  why  that  is 
so  I  have  never  been  able  to  understand. 
Could  the  plaintiff,  as  one  of  the  testator's 
children,  maintain  an  action  in  equity  for 
specific  performance  of  the  testator's  verbal 
promise  to  make  a  new  will  or  to  change 
an  old  one?  If  not,  then  it  is  difficult  to  see 
how  she  is  In  any  better  position  now.  The 
conversation  proved  In  this  case  is  styled  a 
"contract,"  and  I  will  continue  to  use  that 
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term  simply  because  It  Is  convenient  and  ex- 
pressive. That  word  Imports  mutual  and 
binding  promises  between  competent  parties, 
upon  a  good  consideration,  to  do  or  not  to 
do  some  particular  thing.  At  all  events,  that 
definition  is  quite  sufficient  for  all  the  pur- 
poses of  this  case.  The  plaintiff  made  no 
promise  -whatever,  nor  was  any  valid  prom- 
ise made  for  her.  The  promise  that  the  de- 
ceased made,  as  found,  -was  that  he  would 
make  a  new  will,  or  change  one  then  exist- 
ing, and  It  Is  said  that  such  promise  binds 
his  estate.  Now,  that  promise  was  either 
good  and  valid,  or  it  was  invalid,  and  in  law 
no  promise  at  all.  If  a  court  of  equity  can- 
not decree  specific  performance  of  such  a 
promise,  then  that  ends  the  case. 

I  do  not  think  that  there  is  any  controlling 
authority  In  this  state,  that,  when  properly 
understood,  holds  that  such  a  promise  can 
be  made  the  basis  of  a  decree  of  specific  per- 
formance. On  the  contrary,  it  is  elementary 
law  that  it  cannot.  "A  contract,  to  be  spe- 
cifically enforced  by  the  court,  must  be  mu- 
tual; that  is  to  say,  such  that  it  might,  at 
the  time  it  was  entered  into,  have  been  en- 
forced by  either  of  the  parties  against  the 
other  of  them.  Whenever,  therefore,  wheth- 
er from  personal  incapacity  to  contract,  or 
the  nature  of  the  contract,  or  any  other 
cause,  the  contract  Is  incapable  of  being  en- 
forced against  one  party,  that  party  Is  equal- 
ly incapable  of  enforcing  it  against  the  oth- 
er, though  its  execution  in  the  latter  way 
might  in  itself  be  free  from  the  difficulty 
attending  Its  execution  in  the  former."  And 
"a  party  not  bound  by  the  agreement  itself 
has  no  right  to  call  upon  a  court  of  equity  to 
enforce  specific  performance  against  the  oth- 
er contracting  party,  by  expressing  his  will- 
ingness, in  his  plea,  to  perform  his  part  of 
the  agreement.  His  right  to  the  aid  of  the 
court  does  not  depend  upon  his  subsequent 
offer  to  perform  the  contract  upon  his  part, 
but  upon  its  original  obligatory  character." 
Fry  on  Specific  Performance  (3d  Ed.)  $  440. 
Judge  Gray  said  in  Palmer  v.  Gould,  144  N. 
Y.  671,  38  N.  E.  378:  "It  is  a  rule  well  settled 
by  the  cases  that  the  specific  performance  of 
a  contract  for  the  sale  of  lands  will  not  be 
decreed  if  the  remedy  be  not  mutual,  or 
where  one  party  only  is  bound  by  the  agree- 
ment." These  principles  are  too  familiar  to 
call  for  any  extended  discussion.  They  were 
applied  by  this  court  in  the  case  of  Mahaney 
t.  Carr,  supra,  where  the  finding  was  the 
same  as  In  this  case.  If  the  recent  cases 
bearing  upon  this  question  are  not  satisfac- 
tory, it  ought  to  be  observed  that  the  right 
of  the  plaintiff  to  maintain  this  action  was 
decided  adversely  to  her  claim  by  this  court 
more  than  30  years  ago  (Shakespeare  v. 
Markbam,  72  N.  Y.  400),  and  in  more  recent 
cases  (Gall  v.  Gall,  64  Hun,  600,  19  N.  Y. 
Supp.  332,  affirmed  In  138  N.  Y.  675,  35  N.  E. 
615). 

I  understand  that  we  all  agree  that  the 
question  is  open  in  this  court  whether  the 


findings  of  fact  sustain  the  Judgment.  At  all 
events,  It  Is  entirely  safe  to  say  that  every 
member  of  the  court  has  so  stated  in  various 
cases,  which  I  will  not  now  take  the  trouble 
to  cite,  since  I  assume  there  is  no  question 
about  it  No  one  claims  in  this  case  that 
the  findings  of  fact  are  not  to  be  taken  as 
conclusive.  The  facts,  indeed,  were  found 
upon  evidence,  some  portions  of  which  are 
far  from  satisfactory.  But  the  appellants  in 
this  court  must  take  the  facts  as  they  are 
found,  and  to  say  that  a  written  decision  of 
the  trial  court,  in  which  every  material  fact 
stated  In  the  complaint  is  expressly  found 
and  separately  numbered,  does  not  enable 
this  court  to  know  what  the  facts  of  the  case 
are,  in  order  to  review  the  law,  any  more 
than  It  can  know  the  facts  the  jury  passed 
upon  in  a  general  verdict,  would  seem  to 
be  quite  absurd. 

But  it  1b  said  that  the  agreement  found  in 
this  case  is  equitable,  and,  of  course,  before 
we  can  tell  whether  it  is  equitable  or  other- 
wise, we  must  look  at  all  the  facts  and  cir- 
cumstances of  the  case.  There  are  some 
things  in  the  record  that  seem  to  be  consid- 
ered important,  and  one  of  them  is  the  fact 
that  the  plaintiff  was  born  in  the  house 
which  It  is  said  was  the  gift  of  the  testator 
to  her  before  his  death.  I  do  not  for  a  mo- 
ment imagine  that  the  place  where  this 
young  lady  was  born  Is  of  -the  slightest  con- 
sequence. Her  case  would  be  Just  exactly  as 
strong  as  it  no.w  is  If  she  had  been  born  in 
some  other  house.  It  must  be  that  these 
things  are  emphasized  in  order  to  show  that 
the  alleged  contract  under  which  the  plain- 
tiff claims  is  a  wiser  and  more  equitable  dis- 
position of  the  property  of  the  deceased  than 
that  which  he  made  by  bis  will,  but  that 
would  seem  to  be  a  departure  from  the  sound 
views  of  the  court  in  the  case  of  Hamlin  v. 
Stevens,  wherein  It  is  said  that  every  man 
had  a  right  to  do  what  he  would  with  his 
own. 

This  court  Is  required  to  review  Judgments 
entered  upon  decisions.  So  far  we  have  re- 
ferred to  the  decision  alone:  We  must  now 
see  what  the  Judgment  accomplishes  in  this 
case.  The  executors  and  trustees  under  "the 
testator's  will  are  ordered  and  directed  to 
deliver  to  the  plaintiff's  attorneys  a  deed  of 
the  real  estate  described  in  the  complaint  and 
in  the  Judgment,  and  so  it  has  been,  held  that 
this  girl  Is  entitled,  under  the  facts  found, 
to  a  specific  performance  of  a  verbal  promise 
by  the  testator  to  devise  to  her  by  will,  a 
valuable  piece  of  real  estate.  There  is  no 
claim  or  pretense  that  she  ever  had  posses- 
sion of  this  real  estate,  or  that  any  other 
element  or  fact  exists  which  is  required  in 
order  to  warrant  a  court  of  equity  to  decree 
the  specific  performance  of  a  contract  to  con- 
vey land.  When  it  is  said  that  the  contract 
In  this  case  was  equitable,  I  suppose  It  is 
Intended  to  express  the  idea  that  it  contains 
all  the  elements  which  courts  of  equity  re- 
quire in  order  to  decree  a  conveyance.    The 
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testator,  before  this  alleged  contract  was 
made,  had  executed  his  will  by  which  he  de- 
vised this  land  to  others,  and  so  the  Judg- 
ment decides  that  the  testator's  will  by  this 
verbal  arrangement  was  pro  tanto  revoked 
or  modified,  but  that  is  not  all.  The  Judg- 
ment commands  the  testator's  executors  and 
trustees  to  hand  over  to  this  girl,  out  of  the 
testator's  personal  property,  $20,000,  and  so 
It  has  been  decided  that  a  verbal  promise  by 
an  old  man  to  bequeath  to  a  young  girl  by 
will  $20,000  has  enabled  the  plaintiff  to  have 
that  promise  specifically  performed.  I  con- 
fess that  I  am  not  aware  of  any  principle 
of  law  upon  which  such  Judgments  can  be 
rendered,  and,  indeed,  no  one  claims  that 
there  is  any  principle  at  the  basis  of  this  de- 
cision. All  we  are  told  is  that  some  case  has 
so  decided,  but,  when  we  come  to  examine 
these  cases,  it  will  be  seen  that  the  facts  are 
very  different  from  the  case  at  bar;  but, 
whatever  the  facts  may  be,  the  three  recent 
decisions  to  which  I  have  referred,  have,  I. 
think,  settled  adversely  the  claim  that  such 
verbal  promises  can  be  used  to  subvert  a 
will.  If  there  is  any  legal  principle  that 
enables  this  young  girl,  by  means  of  a  verbal 
conversation  between  her  guardian  and  the 
deceased,  to  acquire  $40,000  of  this  old  man's 
property— one-half  of  it  being  real  estate— and 
thus  work  a  revocation  of  his  will,  then  I 
think  this  court  owes  a  duty  to  itself,  to  the 
profession,  and  to  the  public  to  state  the  prin- 
ciple, to  the  end  that  the  validity  of  such  a 
transaction  may  be  known  and  understood. 
I  think  that  upon  principle  and  the  most  re- 
cent authorities  the  Judgment  In  this  case  Is 
clearly  wrong.  To  say  nothing  about  the 
absence  of  any  writing  for  the  transfer  of 
such  a  large  amount  of  property  to  the  plain- 
tiff, what  consideration  was  there  which  the 
law  recognizes  to  warrant  a  court  of  equity 
in  upholding  this  verbal  agreement?  What 
mutuality  was  there  in  this  arrangement,  as 
between  this  old  man  and  the  plaintiff,  suffi- 
cient to  warrant  a  court  of  equity  to  decree 
the  things  required  In  this  Judgment?  Sup- 
pose she  had  left 'the  testator's  house  the  next 
day,  and  thus  broken  the  agreement,  as  It  Is 
called;  what  remedy  did  he  or  could  he 
have  against  either  her  or  her  guardian? 
The  plaintiff  was  16  years  old  when  the  al- 
leged agreement  was  made.  It  is  not  claimed 
that  she  ever  personally  assented  to  the  ar- 
rangement or  was  a  party  to  It,  and  one  of 
the  things  decided  in  this  case  is  that  a 
guardian  can  transfer  the  sole  custody  of  his 
ward  of  that  age  without  her  consent,  and 
bind  her  out  to  service  without  writing,  to  a 
third  party,  indefinitely,  during  the  life  of 
that  party.  Such  an  arrangement  can  fur- 
nish no  consideration  to  support  this  trans- 
action. The  plaintiff  had  neither  father  or 
mother,  brother  or  .sister,  or  other  relative. 
She  was  an  orphan,  and  this  old  man  gave 
her  a  good  home,  and  educated  her,  and  left 
her  $5,000,  and  the  accumulated  Income  there- 
of, in  his  will.    It  was  only  eight  months 


from  the  time  that  this  alleged  contract  was 
made  that  the  testator  died,  and  so  that  was 
the  period  covered  by  his  verbal  arrange- 
ment called  a  contract.  She  had  her  borne 
with  him,  and  she  has  the  $5,000  for  her  pres- 
ence In  his  family  for  these  few  months. 
That  gift  is  one  of  the  few  things  in  the  will 
that  the  verbal  arrangement  does  not  seem 
to  have  disturbed.  It  strikes  me  that,  as 
the  world  goes,  the  plaintiff  was  a  very  for- 
tunate orphan  to  secure  so  good  a  home  and 
to  receive  so  substantial  a  legacy;  but  it 
would  seem  from  the  Judgment  In  this  case 
that  equity  will  never  be  satisfied  until  it 
has  added  to  the  legacy  all  the  testator's 
real  estate,  besides  $20,000  of  his  personal 
property,  on  the  ground  that  there  was  a 
verbal  promise  on  his  part  to  make  another 
and  a  better  will  for  the  plaintiff,  which 
promise  must  be  specifically  performed.  Of 
course,  the  person  who  made  the  promise 
having  died,  it  is  impossible  to  produce  the 
new  will,  but  then  equity  always  treats  as 
done  what  ought  to  have  been  done,  and 
hence  the  present  Judgment 

The  deceased  died,  leaving  a  son,  one  broth- 
er, and  two  sisters,  besides  some  nephews 
and  nieces.  After  the  gift  to  the  plaintiff, 
which  was  in  trust  until  after  she  arrived 
at  the  age  of  21  years,  he  disposed  of  his 
estate  for  the  benefit  of  the  son  and  brother 
and  sister  and  their  descendants,  giving  a 
small  legacy  to  another  person.  I  am  not 
quite  able  to  see  why  this  son  and  the  brother 
and  sisters  and  their  children  did  not  have 
as  strong  a  claim  upon  the  testator's  bounty 
as  the  plaintiff,  but  this  Judgment  gives  to 
the  plaintiff  a  large  part  of  what  the  will 
gives  to  the  son  and  the  brother  and  sisters, 
and  it  Is  said  that  that  is  equitable.  The 
only  basis  for  all  this  Is  the  verbal  promise 
of  the  deceased  to  change  his  will,  and,  hav- 
ing neglected  to  make  the  change  during  his 
lifetime,  a.  court  of  equity  will  make  it  for 
him  after  his  death. 

When  the  testator  made  the  will  disposing 
of  his  estate,  he  supposed  that  the  law  of 
the  land  was  that  he  had  the  right  to  do 
what  he  would  with  his  own,  but  in  this, 
it  seems,  he  was  mistaken.  He  did  not  sup- 
pose that  his  will  could  be  destroyed  by  call- 
ing a  single  witness  to  testify  to  a  verbal 
interview  with  the  testator,  wherein  it  is 
said  he  promised  to  make  another  and  better 
wilU  It  seems  from  this  case  that  the  wit- 
ness was  not  able  to  state  the  words  of  the 
interview,  but  only  what  he  calls  th«  "spirit 
and  sentiment,"  and,  that  having  been  made 
to  appear  in  the  way  suggested,  a  court  of 
equity  is  asked  to  proceed  and  tear  up  the 
will  as  made,  and  substitute  the  verbal  ar- 
rangement in  Its  place,  In  whole  or  in  part 
If  this  can  be  permitted,  it  Is  pertinent  to 
ask  what  becomes  of  the  sacred  right  to 
make  a  will  and  have  it  respected,  which  this 
court  asserted  with  so  much  vigor  in  Dobie 
v.  Armstrong,  100  N.  Y.  584,  06  N.  B.  302? 
Of  course,  no  man,  old,  rich,  and  childless. 
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can  safely  make  a  will,  If  It  Is  always  to 
be  open  to  attack  after  bis  death,  not,  as 
heretofore,  on  the  ground  of  Incompetency  or 
Illegality  of  its  provisions,  but  upon  some 
kind  of  vague  proof  of  a  verbal  arrangement 
to  change  it,  or  to  make  another  will  more 
favorable  to  strangers  in  blood,  who  may 
think  they  are  equitably  entitled  to  share  in 
the  estate. 

It  has  been  found  as  a  fact,  and  is  appar- 
ently considered  very  material,  since  the 
same  thing  is  emphasized  in  the  argument; 
that  at  the  time  of  making  the  alleged  con- 
tract, up  to  the  time  of  his  death,  the  tes- 
tator "was  a  paralytic  in  speech  and  limbs; 
It  being  difficult  for  him  to  speak  or  walk." 
The  prominence  given  to  this  fact  in  favor 
of  the  plaintiff  illustrates  the  strange  confu- 
sion of  thought  that  pervades  this  case  at 
every  point  and  in  all  its  features.  It  seems 
to  be  supposed  that  the  verbal  promise  of  a 
helpless  paralytic  and  physical  wreck,  made 
a  short  time  before  his  death,  to  change  his 
will  and  make  a  new  will,  has  peculiar  claims 
on  a  court  of  equity  for  specific  performance, 
whereas  I  suppose  the  truth  to  be  that  no 
court  of  equity,  or  any  other  court,  ever 
thought  of  enforcing  such  a-  promise.  It 
might,  and  doubtless  would,  produce  one  of 
those  familiar  lawsuits,  if  the  promise  was 
kept,  In  order  to  determine  whether  it  was 
the  old  will  or  the  new  one  that  should  pre- 
vail. I  think  it  may  be  safely  asserted  that 
equity  will  never  compel  a  paralytic,  on  the 
eve  of  death,  to  make  a  wilL  But  the  start- 
ling thing  about  the  whole  business  is  that 
it  is  earnestly  contended  In  support  of  the 
judgment  that  this  old  man,  paralytic  and 
physical  wreck  as  he  was,  having  muttered 
a  few  incoherent  words  to  the  plaintiff's 
guardian  that  are  to  be  dignified  with  the 
title  of  a  "contract,"  bound  himself  and  his 
estate  to  change  his  written  will  in  favor 
of  the  plaintiff;  and  this,  it  is  said,  presents 
a  transaction  so  attractive  to  a  court  of 
equity  that  Its  specific  performance  will  be 
decreed. 

The  learned  trial  Judge  did  find  that  the 
verbal  arrangement  expressed  in  the  findings 
is  in  harmony  with  public  policy,  or  at  least 
not  contrary  to  it  I  always  supposed  that 
a  verbal  agreement  to  change  a  written  will, 
already  executed,  disposing  of  the  testator's 
estate,  or  a  verbal  arrangement  of  any  kind, 
such  as  the  one  in  question,  for  the  disposi- 
tion of  property  in  view  of  death,  and  to 
take  effect  only  upon  the  happening  of  that 
event;  was  distinctly  contrary  to  public  pol- 
icy; and  so,  I  think,  this  court  has  held. 
Matter  of  Kennedy,  167  N.  Y.  171,  60  N.  B. 
442.  Every  one  not  only  admits,  but  asserts, 
that  these  so-called  contracts  are  dangerous, 
and,  if  so,  it  is  difficult  for  me  to  see  why 
public  policy  favors  them. 

I  am  in  favor  of  reversing  the  Judgment. 

PARKER,  O.  J.,  and  VANN,  J.  (and  GRAY, 
3*  in  memorandum),  concur  with  HAIGHT, 


J.  VANN,  J.,  concurs  with  O'BRIEN,  J. 
MARTIN,  J.,  dissents.  CULLEN,  J„  not 
voting. 

Judgment  reversed,  etc. 


(178  N.  T.  20) 
RIOAS  v.  LIVINGSTON,  Commissioner  of 

Public  Works,  et  al. 

(Court  of  Appeals  of  New  York.    March  4, 

1904.) 

CONTEMPT— VIOLATION  OP  INJUNCTION. 

l.TlaintifE  obtained  an  injunction  in  a  suit 
against  city  officials  to  restrain  the  removal 
of  a  sidewalk  fruit  stand  under  Code  CSv.  Proc. 
8  604,  subd.  1,  which  order  forbade  defendants 
and  all  other  persons  having  knowledge  of  the 
order  to  remove  the  same.  Held  to  restrain 
only  defendants  and  those  acting  as  their  serv- 
ants dr  agents,  or  in  collusion  with  them,  and 
not  to  affect  the  rights  of  the  landlord  of  the 
property,  who  removed  the  Btand  in  execution  of 
the  process  of  another  court  because  of  the  de- 
fault in  rent  of  the  owner  of  the  stand,  who 
was  his  tenant;  so  that  he  was  not  guilty  of 
contempt  in  so  doing. 

Venn,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Peter  Rlgas  against  George  Liv- 
ingston, commissioner  of  public  works  of  the 
borough  of  Manhattan,  and  others.  From  an 
order  of  the  Appellate  Division  (83  N.  Y. 
Supp.  1116)  affirming  an  order  adjudging 
Morris  Levy  guilty  of  contempt,  he  appeals. 
Reversed. 

(xustavus  A.  Rogers,  for  appellant,  Meyer 
Greenberg,  for  respondents. 

CULLEN,  J.  The  plaintiff  was  the  occu- 
pant of  a  fruit  stand  on  the  sidewalk  in 
front  of  No.  89  Park  Row,  in  the  city  of  New 
York.  The  appellant  Levy,  was  the  tenant 
and  occupant  of  the  store  in  front  of  which 
the  plaintiff's  stand  was  located.  Levy  was 
anxious  that  the  stand  should  be  removed, 
and  applied  to  the  city  authorities  to  have 
such  removal  effected.  Thereupon  the  plain- 
tin'  brought  an  action  In  the  Supreme  Court 
against  the  commissioner  of  public  works  of 
the  borough  of  Manhattan  and  the  superin- 
tendent of  the  bureau  of  incumbrances  to  en- 
Join  them  from  interfering  with  bis  stand. 
A  temporary  injunction  was  granted,  which, 
after  a  hearing,  was  continued  during  the 
pendency  of  the  action.  This  order  purport- 
ed in  terms  not  only  to  restrain  the  defend-, 
ants,  but  also  "all  persons  having  knowledge 
of  this  injunction  order."  Thereafter  one 
Rosenblum,  the  son-in-law  of  Levy,  landlord 
of  the  building,  brought  proceedings  in  the 
Municipal  Court  to  dispossess  Levy  from  his 
store.  In  these  proceedings  Levy  made  de- 
fault, and  a  warrant  for  his  removal  was 
issued.  Acting  under  this  warrant  Loewen- 
thal,  a  city  marshal,  and  Dickman,  the  at- 

f  1.  Sea  Injunatlon,  voL  *7,  Cent  Dig.  H  «*.  486. 
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torney  for  the  landlord,  removed  and  destroy- 
ed the  plaintiff's  stand.  Thereafter  applica- 
tion was  made  to  punish  Levy,  Dlckman,  and 
Loewenthal  for  contempt  The  proof  tended 
to  show  that  all  of  them  were  notified  of  the 
existence  of  the  injunction.  The  Special  Term 
adjudged  the  parties  guilty  of  a  civil  con- 
tempt in  impairing  and  prejudicing  the  plain- 
tiffs rights,  and  fined  them  the  sum  of  $150. 
Levy  appealed  to  the  Appellate  Division  (83 
N.  Y.  Supp.  1116;  84  N.  T.  Supp.  1143),  where 
the  order  was  affirmed.  The  court  afterward 
allowed  an  appeal  to  this  court,  certifying 
the  question,  "Do  the  papers  submitted  by 
the  respondent  state  sufficient  facts  upon 
which  the  order  adjudging  the  appellant  in 
contempt  could  properly  be  made'/"  It  is  a 
matter  of  regret  that,  since  the  learned  Ap- 
pellate Division  deemed  the  case  presented  a 
question  of  law  which  ought  to  be  determined 
by  this  court,  it  did  not  write  any  opinion, 
and  we  are  thus  deprived  of  the  benefit  of 
the  views  which  that  court  entertained  on 
the  subject  The  Special  Term  found  that 
the  appellant  "did,  by  trick  and  scheme,  vio- 
late said  injunction  order,  and  caused  said 
stand  to  be  removed."  -It  is  doubtful  whether 
the  proof  was  sufficient  to  Justify  this  find- 
ing. Levy  was  not  present  at  the  removal 
of  the  stand,  nor  does  it  appear  that  he  gave 
any  instructions  to  the  persons  who  actually 
removed  the  stand.  It  does  appear  that  he 
was  anxious  to  have  the  plaintiff  ousted,  and 
had  some  time  previous  to  this  occurrence 
threatened  he  would  get  the  stand  removed. 
It  also  appears  that  other  summary  proceed- 
ings had  been  taken  by  Rosenblum  against 
Levy  and  the  plaintiff  to  remove  them.  Those 
proceedings  were  dismissed.  These  facts, 
and  the  relationship  between  Levy  and  Ro- 
senblum, create  a  very  strong  suspicion  that 
Levy  was  a  prime  mover  In  all  the  trans- 
actions; but  it  is  doubtful  whether,  in  the 
face  of  Levy's  sworn  denial,  they  were  suf- 
ficient in  these  proceedings,  which  are  quasi 
criminal,  to  establish  his  guilt  However 
this  may  be,  we  are  of  opinion  that  the  re- 
moval of  the  stand,  though  illegal,  was  not 
a  violation  of  the  injunction.  The  parties 
might  have  been  sued  for  their  trespass  civil- 
ly, and,  It  is  possible,  criminally;  but  how- 
ever great  their  fault,  it  was  not  a  contempt 
of  court  The  court  had  jurisdiction  of  the 
subject-matter  of  the  action  and  of  the  de- 
fendants to  the  action,  and  the  Injunction 
was  in  all  respects  valid  and  binding  on  the 
parties.  But  the  question  is,  what  persons 
did  it  restrain?  The  power  of  the  court  to 
grant  injunctions  pendente  lite  is  to  be  found 
in  the  Code  of  Civil  Procedure  (People  ex 
rel.  Cauffman  v.  Van  Buren,  136  N.  Y.  252, 
32  N.  B.  775,  20  L  R.  A.  446),  and  this  case 
falls  within  the  first  subdivision  of  section 
604:  "Where  it  appears,  by  affidavit  that 
the  defendant  during  the  pendency  of  the 
action,  is  doing,  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to 
procure,  or  suffer  to  be  done,  an  act  hi  vio- 


lation of  the  plaintiff's  rights,  respecting  the 
subject  of  the  action,  and  tending  to  render 
the  Judgment  ineffectual,  an  Injunction  or- 
der may  be  granted  to  restrain  him  there- 
from." In  terms  the  Code  authorizes  an  In- 
junction against  the  defendants  only,  not  the 
whole  world.  There  are  some  exceptions  to 
this  rule— as  in  the  case  of  proceedings  for 
the  dissolution  of  corporations  which  are  In 
the  nature  of  proceedings  in  rem,  where  the 
statute  expressly  authorises  an  Injunction 
against  all  creditors.  Therefore,  so  far  as 
the  order  purported  to  restrain  all  other  per- 
sons having  knowledge  of  the  injunction, 
this  provision  was  inoperative  to  enlarge  its 
effect 

It  is  true  that  persons  not  parties  to  the  ac- 
tion may  be  bound  by  an  injunction  if  they 
have  knowledge  of  it  provided  ttiey  are  serv- 
ants or  agents  of  the  defendants,  or  act  in 
collusion  or  combination  with  them.  Such 
was  the  case  of  Daly  v.  Amberg,  126  N.  Y. 
490,  27  N.  E.  1038,  where  the  agents  and.  em- 
ployes of  the  manager  of  a  theater  disobeyed 
an  injunction  granted  against  their  employer 
to  restrain  the  representation  of  a  play  at  his 
theater.  So,  in  People  ex  rel.  Davis  v.  Stur- 
tevant  0  N.  X.  263,  50  Am.  Dec.  536,  an  in- 
junction granted  against  the  city  of  Jew 
York  was  held  binding  on  the  members  of 
the  common  council  of  that  city.  Authorities 
illustrating  the  rule  might  be  cited  to  an  In- 
definite extent,  but  the  underlying  principle 
in  all  cases  of  this  class,  on  which  is  founded 
the  power  of  the  court  to  punish  for  the  vio- 
lation of  its  mandate  persons  not  parties  to 
the  action,  is  that  the  parties  so  punished 
were  acting  either  as  the  agents  or  servants 
of  the  defendants,  or  in  combination  or  col- 
lusion with  them,  or  in  assertion  of  their 
rights  or  claims.  Persons,  however,  who  are 
not  connected  in  any  way  with  the  parties  to 
the  action,  are  not  restrained  by  the  order  of 
the  court  In  High  on  Injunctions,  voL  2,  p. 
1112,  it  is  said:  "One  who  was  not  a  party 
to  the  proceeding,  and  who  has  acquired  no 
rights  from  any  of  the  parties  defendant  pen- 
dente lite,  is  not  guilty  of  a  breach  of  in- 
junction by  exercising  a  right  which  be- 
longed to  him  before  the  suit"  In  Spell- 
ing on  Injunctions,  vol.  2,  p.  956,  It  Is  said: 
"One  not  a  party  to  a  suit  in  which  an  in- 
junction has  issued,  nor  an  agent  of  such 
party,  and  to  whom  such  injunction  is  not 
directed,  cannot  be  held  in  contempt  or  be 
punished  for  the  violation  of  the  writ  al- 
though the  act  prohibited  be  illegal  in  itself." 
In  Batterman  v.  Finn,  32  How.  Prac.  501,  it 
was  held  that  to  make  a  person  not  a  party 
to  the  action  liable  for  disobeying  an  injunc- 
tion, the  person  should  bear  such  a  relation 
to  the  defendant  as  enables  the  latter  to  con- 
trol his  action.  So  it  was  held  that  lessees 
'of  the  defendant  who  had  been  enjoined 
from  interfering  with  a  water  power,  could 
not  be  punished  for  violating  that  injunction, 
it  not  appearing  that  they  were  acting  in  con- 
spiracy or  collusion  with  the  defendant    In 
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Walton  v.  Grand  Belt  Copper  Company,  56 
Hun,  211,  9  N.  Y.  Snpp.  375,  It  was  held  that 
an  injunction  could  only  Issue  against  a  par- 
ty to  the  action.  The  same  doctrine  was  held 
In  Marty  v.  Marty,  06  App.  Dlv.  527,  73  N.  Y. 
Snpp.  368.  In  People  ex  rel.  Morris  v.  Ran- 
dall, 73  N.  Y.  416,  Batterman  v.  Finn,  supra, 
was  quoted  with  approval,  and  It  was  held 
that  a  stranger  to  the  restraining  orders  of 
the  court  was  In  no  way  affected  by  or  bound 
to  obey  them.  In  the  present  case  the  injunc- 
tion order  determined  that  prima  facie  the 
plaintiff  was  authorised  to  maintain  lila  stand 
as  against  the  city  of  New  York  and  its  au- 
thorities. This  was  the  only  right  passed  up- 
on on  the  application  for  the  injunction,  and 
the  only  right  which  could  have  been  passed 
upon.  The  Injunction  order  therefore  proper- 
ly restrained  the  city  authorities  from  inter- 
fering with  the  plaintiff's  stand.  Had  any  of 
the  city  officials,  or  their  employes  or  agents, 
or  any  third  parties  acting  in  aid  of  or  in 
connivance  with  them,  interfered  with  the 
stand,  they  would  have  committed  a  con- 
tempt of  court  But  it  is  not  pretended  that 
the  city  officials  against  whom  the  action  was 
brought,  or  either  of  them,  in  any  way,  di- 
rectly or  indirectly,  by  act  or  solicitation, 
took,  part  in  the  subsequent  trespass  on  the 
plaintiff's  property.  The  parties  who  remov- 
ed the  stand  neither  acted  nor  assumed  to 
act  under  any  right  or  authority  of  the  city 
officials,  but  In  execution  of  the  process  of 
another  court,  Issued  on  a  judgment  not 
based  on  any  claim  of  the  city  that  the  stand 
was  a  nuisance,  but  on  a  right  asserted  by  a 
landlord  to  dispossess  a  defaulting  tenant. 
It  is  true  that  this  process  offered  no  justifica- 
tion for  the  trespass  on  the  plaintiff's  proper- 
ty. That  fact  did  not  make  them  guilty  of 
contempt,  but  liable  as  trespassers.  A  thief 
might  have  come  along  In  the  night  and 
stolen  the  plaintiff's  stand.  He  would  have 
been  guilty  of  larceny,  but  not  of  contempt 
of  court 

The  orders  of  the  Special  Term  and  of  the 
Appellate  Division  should  be  reversed,  and 
the  application  denied,  but  under  the  circum- 
stances, without  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  and  MARTIN,  JJ.,  concur.  VANN, 
J.,  dissents. 

Orders  reversed. 


(178  N.  T.   84) 

BATEMAN  v.  NEW  YORK  CENT.  &  H.  R. 

R.  CO. 

(Court  of  Appeals  of  New  York.    March  15, 

1004.) 

INJURY  TO   EMPLOYS— DANGEROUS   PREMISES 
-QUESTION  FOR  JURY. 

1.  Where  plaintiff  sustained  injuries  by  fall- 
ing through  a  trapdoor  on  defendant's  premises, 
where  she  was  employed,  which  was  improper- 
ly replaced  by  her  coservants,  and  such  trap- 
door had  no  hinges,  and  was  a  very  tight  fit 


so  that  her  coservants,  who  were  working  be- 
low the  trapdoor,  could  not  close  it  from  be- 
low, it  is  a  question  for  the  jury  whether  the 
accident  was  not  likely  to  occur  because  of 
the  want  of  the  hinges,  so  as  to  render  defend- 
ant liable,  under  the  circumstances,  by  failure 
to  furnish  a  safe  place  for  plaintiff  to  work. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Margaret  Bateman  against  the 
New  York  Central  &  Hudson  River  Railroad 
Company.  From  a  judgment  of  the  Appel- 
late Division  (73  N.  Y.  8upp.  390)  reversing  a 
judgment  for  plaintiff,  she  appeals.  Revers- 
ed. 

Theodore  B.  Hancock,  for  appellant  A. 
H.  Cowie  and  Frank  Hlscock,  for  respondent 

BARTLETT,  J  This,  is  an  action  to  re- 
cover damages  for  alleged  personal  injuries. 
The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  $1,000,  and  judgment  was  duly 
entered  thereon. 

The  Appellate  Division  states  In  its  order 
on  reversing  this  judgment  that  it  was  upon 
questions  of  law  only,  and  that  the  facts 
had  been  examined,  and  no  error  found 
therein.  It  is  therefore  incumbent  on  the 
plaintiff  (appellant)  to  show  that  there  was 
no  error  of  law  justifying  the  reversal  of  the 
judgment 

The  plaintiff  resides  in  the  city  of  Syra- 
cuse, and  at  the  time  of  her  injury,  the  17th 
of  November,  1898,  was  employed  by  Uie 
defendant  company  as  a  cleaner  in  its  freight 
office.  She. had  filled  this  position  since  the 
May  previous.  In  the  floor  of  this  office, 
outside  of  the  desks,  and  in  the  space  for 
the  public,  was  a  trapdoor,  located  near  the 
wall  of  the  building.  It  was  proved  that 
beneath  the  floor  of  this  office  was  the  heat- 
ing plant  consisting  of  steam  pipes  and  oth- 
er appliances.  The  trapdoor  in  question  was 
to  enable  plumbers  to  reach  this  plant  when 
necessary  to  replace  or  repair  the  same.  The 
space  between  the  trapdoor  and  the  ground 
was  about  three  feet,  the  grade  falling  off 
toward  the  center  of  the  building.  The  man- 
ner of  the  construction  and  operation  of  the 
trapdoor  has  a  controlling  bearing .  on  this 
case.  The  plaintiff  swore  a  carpenter  as  an 
expert  who  had  examined  the  premises,  and 
he  testified  in  part  as  follows:  "This  trap 
door  that  was  in  the  floor  was  25%  inches 
long  and  22%  inches  wide.  It  is  on  the  eaat 
side  of  the  freight  office.  *  *  »  The  edge 
of  the  hole  is  one  foot  from  the  mopboard  on 
that  side  of  the  office.  It  extends  out  from 
that  22V4  Inches.  The  cover  of  this  hole 
Is  made  of  the  same  material  of  which  the 
floor  is  made.  The  boards  are  hard  pine, 
an  inch  and  an  eighth  thick.  There  are  nine 
boards  making  this  cover— nine  pieces.  There 
is  a  batten  nine  inches  wide  on  the  under- 
side. The  boards  are  screwed  or  fastened  to 
this  batten.  *  *  »  Now,  the  *  ♦  *  floor 
is  so  made  that  it  gives  a  bearing  to  each  end 
of  this  little  door  of  an  inch  and  a  half;  and, 
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when  the  door  Is  laid  down  In  Its  place,  It  Is 
flush  with  the  floor— smooth,  so  you  walk 
over  It  There  are  no  hinges  on  It  *  *  * 
When  down  In  Its  place  properly,  *  *  * 
It  Is  virtually  a  portion  of  the  floor,  and  Is  a 
good,  tight  tit  It  fits  flush  with  the  floor. 
•  •  *  If  the  door  was  in  its  proper  posi- 
tion in  the  floor,  one  would  possibly  pass  it 
without  noticing  that  there  was  a  trapdoor 
there.  *  *  *  I  saw  them  take  it  out  The 
man  that  took  it  out  bad  to  take  a  little 
screw-driver  and  put  it  under. this  corner 
here  to  pry  it  up.  Then,  when  I  was  done 
with  my  measurements,  laid  it  down,  gave 
it  a  kick  with  my  toe  to  knock  it  back  into 
its  place,  and  it  went  down.  *  *  *  It 
fits  in  there  very  tight"  At  the  time  of  the 
accident  plumbers  were  at  work  beneath  the 
floor  oh  the  steam-heating  apparatus,  and 
had  opened  the  trapdoor  in  order  to  reach 
the  place.  The  plaintiff,  at  about  half-past 
S  o'clock  in  the  afternoon,  while  engaged  in 
her  work,  approached  the  south  side  of  the 
office,  near  the  location  of  the  trapdoor.  She 
thus  testifies  in  this  connection:  "I  hadn't 
worked  on  that  side  of  the  office  before.  I 
worked  on  the  other  side.  *  •  *  I  had 
never  seen  this  trapdoor.  Didn't  know  of  its 
existence.  At  the  time  I  stepped  on  this 
door,  we  were  Just  finishing  up  to  get 
through;  and  the  other  woman  came  to  me, 
and  she  asked  me  if  I  was  through,  and  I 
said,  'Yes.'  I  was  just  wiping  the  desk,  and 
went  to  reach  up  to  wipe  off  the  light;  and, 
Just  as  I  stepped  around  the  end  of  the  desk, 
I  stepped  on  this  loose  piece  of  floor,  and  it 
flew  right  up  and  struck  me  on  the  left  knee, 
and,  when  I  saw  the  floor  opening,  I  felt  my 
feet  going  from  under  me,  and  I  made  a  twist 
to  swing  around,  not  to  fall  in,  and  then 
I  went  with  harder  force  against  the  edge  of 
the  floor,  and  went  right  down  through,  and 
the  loose  piece  of  floor  was  between  me  and 
the-  tight  floor  that  was  in  the  hole.  This 
piece  of  flooring  tipped  up  In  the  hole.  Both 
of  my  legs  didn't  go  into  this  hole.  The 
right  foot  went  down  to  my  body,  and  the 
other  one— my  knee— right  in  there.  There 
was  a  radiator  there.  I  struck  against  it 
when  I  was  falling.  *  *  *  I  remained  in 
bed  over  three  months  steady.  The  doctor 
came  sometimes  twice  a  day,  and  he  came 
every  day  for  over  three  months.  I  had 
three  broken  ribs.  '  Then,  after  I  got  up,  the 
knee  that  I  bruised  in  the  fall—  When  I  got 
up,  my  knee  was  sore.  Inflammation  set  in. 
I  was  so  weak  I  coudn't  do  any  work."  The 
witness  also  testified  that  at  the  time  of  the 
trial  her  knee  was  still  troubling  her,  and 
that  she  had  never  regained  her  normal  con- 
dition of  health. 

The  trial  Judge  submitted  this  case  to  the 
Jury  in  an  exceedingly  fair  charge.  He  stat- 
ed to  them,  in  substance,  that  in  an  action 
based  on  negligence  the  plaintiff  must  show 
that  the  injury  happened  by  reason  of  some 
negligence  on  the  part  of  the  defendant,  with- 
out any  negligence  on  the  part  of  the  plaintiff 


that  has  contributed  in  any  degree  to  the  re- 
sult; that  the  duty  was  upon  the  defendant  to 
furnish  a  reasonably  safe  place  for  Its  serv- 
ants, of  whom  the  plaintiff  was  one,  for  the 
discharge  of  the  duties  that  they  were  em- 
ployed to  perform.  He  then  told  the  jury, 
with  considerable  elaboration,  that  he  pro- 
posed to  submit  to  them  the  question  whether 
the  defendant  had,  in  view  of  the  circum- 
stances, discharged  its  full  duty  of  furnishing 
a  safe  place  for  the  plaintiff  to  work,  the 
trapdoor  having  been  constructed  without 
hinges.  He  said:  "According  to  the  evi- 
dence of  Mr.  Hunt  this  door,  when  It  was 
fully  in  place,  was  apparently  solid  and  tight 
If  so,  the  Inference  naturally  would  follow 
that  at  the  time  the  plaintiff  stepped  upon  it 
and  it  had  tipped,  it  had  been  removed  to 
some  extent  from  its  original  place,  so  that 
the  tipping  occurred;  and  the  Inference,  per- 
haps, may  be  drawn  (it  is  your  duty  to  draw 
it  if  anybody  does)  that  the  plumbers,  who 
were  at  work  below  upon  this  day,  when 
they  went  down,  instead  of  placing  this  trap- 
door squarely  over  the  hole,  left  it  raised  a 
little  upon  one  side,  so  that  there  was  occa- 
sion for  the  tipping.  If  those  employes,  those 
plumbers  below,  were  negligent  In  the  man- 
ner in  which  they  left  it,  if  they  were  care- 
less, I  say  to  you,  for  the  purpose  of  this  case, 
the  defendant  Is  not  liable  for  their  negli- 
gence; and,  if  their  negligence  was  the  sole 
and  only  cause  of  the  accident  then  the 
plaintiff  could  not  recover.  If,  however,  the 
defendant  was  also  careless;  If  It  failed  to 
furnish  there  a  reasonably  safe  place;  If,  by 
reason  of  this  door  being  constructed,  as  it 
was,  without  any  hinges  (which,  as  it  is 
claimed,  was  an  important  circumstance,  and 
that,  of  course,  is  for  you),  but  constructed  as 
it  was,  and  being  there  just  as  it  was,  for  the 
purpose  for  which  it  was  there  placed,  and 
with  such  a  liability  as  may  be  shown  here 
of  its  being  used;  If  the  defendant  failed  to 
perform  Its  duty,  and  therefore  was  careless, 
and  such  carelessness  also  contributed  to  the 
result— then  the  defendant  would  not  be  re- 
lieved because  the  employes  were  also  neg- 
ligent" The  plumbers  in  question  were  in 
the  permanent  employ  of  the  defendant  com- 
pany. 

The  Appellate  Division  approved  the 
charge  of  the  trial  judge,  save  in  one  par- 
ticular, where  It  submitted  to  the  jury  the 
question  whether  the  defendant  had  perform- 
ed the  duty  resting  upon  it  of  furnishing  a 
reasonably  safe  place  for  plaintiff  to  work 
when  discharging  the  duties  of  her  employ- 
ment The  learned  court  were  of  the  opinion 
that  this  case  falls  within  the  rule  laid  down 
In  Perry  v.  Rogers,  157  N.  Y.  251,  255,  51 
N.  E.  1021,  citing  in  that  connection  Hussey 
▼.  Coger,  112  N.  Y.  614,  20  N.  E.  556,  8  L. 
R.  A.  559,  8  Am.  St  Rep.  787;  Filbert  v.  D. 
&  H.  C.  Co.,  121  N.  Y.  207,  23  N.  E.  1104; 
Hogan  v.  Smith,  125  N.  Y.  774,  26  N.  E.  742; 
Geoghegan  v.  Atlas  S.  8.  Co.,  146  N.  Y.  86», 
40  N.  E.  507.    The  rule  laid  down  in  these 
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cases  is  the  correct  one,  and  has  been  strictly 
adhered  to  by  this  court  We  are  constrained 
to  differ  with  the  court  below  as  to  the  ap- 
plication of  this  rule  in  the  present  case.  In 
Perry  v.  Rogers,  supra,  a  very  different  situ- 
ation was  presented.  The  beadnote  of  that 
case  states  the  facts  as  follows:  "When  the 
employer  of  competent  workmen  engaged  in 
blasting  down  a  ledge  of  rock,  on  the  face  of 
which  they  necessarily  work,  has  provided 

.them  with  the  necessary  and  proper  appli- 
ances, and  with,  a  skillful  foreman,  the  re- 
moval from  a  spot  where  a  blast  has  been  ex- 
ploded of  a  threatening  overhanging  rock, 
made  dangerous  by  the  work,  before  under- 
taking to  remove  the  blasted  rock  beneath,  is 
an  ordinary  incidental  detail,  as  to  which  the 
employer  is  not  bound  to  direct  a  workman, 
but  which  may  be  properly  left  to  the  fore- 

'  man;  and  If  the  foreman,  on  sending  a  work- 
man to  clear  a  blasted  spot,  omits  to  remove 
or  to  notify  the  workman  to  remove  a  threat- 
ening piece  of  rock  before  working  directly 
under  it,  he  is  in  that  respect  a  fellow  serv- 
ant; and,  if  the  piece  falls  and  injures  the 
workman,  the  negligence,  if  there  is  any,  ex- 
cept on  the  part  of  the  workman  himself,  is 
that  of  the  foreman,  as  a  fellow  servant, 
and  does  not  constitute  a  breach  of  the  em- 
ployer's duty."  The  Appellate  Division 
quotes,  In  part,  the  following  from  the  opin- 
ion of  Parker,  C.  J.,  in  that  case:  "But  it  has 
not  been  understood  to  be  the  rule  in  this 
state  that  in  the  performance  of  work  of  this 
character  the  master,  after  making  his  place 
in  the  first  instance  reasonably  safe  for  the 
prosecution  of  the  work,  has  any  duty  to  per- 
form, other  than  in  the  furnishing  of  safe 
appliances  and  the  employment  of  competent 

■  and  skillful  employes."  The  Appellate  Divi- 
sion then  says:  "Tested  by  the  rule  as  thus 
declared,  we  fall  to  see  how  it  can  be  said 
that  the  place  in  which  the  plaintiff  was  re- 
quired to  perform  her  work  was  unsafe  in 
any  sense  for  which  the  defendant  was  re- 
sponsible. The  cover  for  the  trap  was,  be- 
yond all  question,  so  constructed  as  to  with- 
stand the  greatest  weight  which  under  any 
conceivable  circumstances  would  ever  rest  up- 
on it;  and,  when  adjusted  in  the  manner  de- 
signed by  the  defendant,  it  was  not  only  flush 
with  the  floor,  but  it  was  a  part  of  the  floor, 
and  Just  as  firm  and  safe  as  any  other  part 
Indeed,  it  appears  that  in  such  circumstances 
It  was  so  firmly  and  closely  fitted  to  the  aper- 
ture for  which  it  was  constructed  that  it  re- 
quired some  effort  to  remove  it;  and,  this  be- 
ing soothe  conclusion  is  irresistible  that  but 
for  the  failure  of  the  plumbers  to  replace  the 
-cover  in  the  exact  condition  in  which  they 
found  It  the  plaintiff  would  have  escaped  the 
Injury  which  subsequently  resulted.  It  is 
possible  that  if  the  cover  had  been  adjusted 
t>y  means  of  hinges,  this  particular  accident 
would  not  have  occurred;  but,  even  assuming 
this  to  be  so,  It  does  not  follow  that  the  de- 
fendant's liability  was  established,  for  the 
fact  still  remains  that  with  the  means  of  ad- 


justment which  It  had  furnished,  and  which, 
so  far  as  appears,  had  always  theretofore 
proved  sufficient  the  place  was  both  safe  and 
suitable,  within  the  rule  cited,  and,  if  so,  the 
verdict  of  the  Jury  had  nothing  'upon  which 
to  rest"  The  learned  Appellate  Division,  in 
thus  summing  up  the  evidence,  has  omitted, 
as  it  seems  to  us,  the  one  controlling  fact 
which  was  a  proper  Inference  from  the  evi- 
dence, If  the  jury  saw  fit  to  draw  it  that  the 
plumbers,  from  beneath,  could  not  close  the 
trapdoor  and  bring  it  down  to  a  level  with 
the  surrounding  floor,  for  the  reason  that  it 
was  a  very  tight  fit  and  required  consider- 
able force  from  above  to  drive  it  back  Into 
position.  It  was  for  the  Jury  to  say  whether 
what  did  happen  was  not  likely  to  occur,  In 
the  absence  of  hinges  on  the  trapdoor,  which 
would  have  held  it  firmly  in  place,  so  that  it 
would  have  been  either  wide  open,  and  the 
aperture  perfectly  obvious,  or  practically 
closed,  substantially  covering  the  opening, 
and  immovable  if  stepped  upon.  While  there 
was  no  direct  evidence  as  to  the  precise  posi- 
tion of  this  trapdoor  Just  prior  to  the  acci- 
dent yet  the  plaintiff's  testimony  as  to  the 
manner  In  which  she  fell  into  the  opening 
justified  the  Jury  In  finding  that  the  trapdoor 
was  not  placed  squarely  over  the  aperture, 
but  was  in  a  position  which  caused  It  to  tip 
when  she  stepped  upon  it  We  are  of  opinion 
that  it  was  an  open  question  for  the  Jury  to 
answer,  under  all  the  circumstances,  whether 
the  defendant  had  furnished  a  safe  place,  in 
which  the  plaintiff  was  required  to  work.  It 
follows  that  there  was  no  question  of  law  pre- 
sented justifying  the  reversal  of  the  judg- 
ment in  plaintiff's  favor. 

The  order  and  judgment  of  the  Appellate 
Division  should  be  reversed,  and  the  Judg- 
ment of  the  trial  court  affirmed,  with  costs 
to  plaintiff  in  all  the  courts. 

O'BRIEN,  HAIGHT,  VANN,  CULLEN, 
and  WERNER,  JJ.,  concur.  PARKER,  0. 
J.,  absent 

Order  and  judgment  reversed,  etc. 


(178  N.  Y.  63) 
MEYER  t.  SUPREME  LODGE  K.  P. 
(Court  of  Appeals  of  New  York.    March  15, 
1004.) 

BENEFICIAL    SOCIETIES-CERTIFICATE— CON- 
STRUCTION—WITNESS— PRIVILEGED 
COMMUNICATION. 

1.  A  fraternal  benefit  corporation,  organized 
wider  the  acts  of  Congress,  issued  a  certificate 
of  membership,  through  its  officers  in  Chicago, 
to  a  resident  of  New  York,  on  which  was  print- 
ed an  acceptance  of  the  certificate,  Bubject  to 
all  the  conditions  therein  contained,  which  was 
signed  by  the  applicant  in  New  York.  The  con- 
ditions provided  that  the  certificate  was  to  take 
effect  when  the  acceptance  was  executed. 
Held  a  New  York  contract,  to  be  enforced  ac- 
cording to  the  laws  of  that  state. 

2.  Code  Civ.  Proc.  §§  834,  836,  prohibiting 
the  disclosure  by  a  physician  of  professional  in- 
formation, unless  the  privilege  has  been  ex- 
pressly waived  by  the  personal  representatives 
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of  the  deceased,  apply  to  a  fraternal  mutual 
benefit  certificate,  though  it  contains  a  waiver 
by  the  applicant. 

3.  Where  a  physician  is  called  to  treat  a 
patient  against  his  will,  he  becomes  a  patient 
by  operation  of  law,  and  any  information  which 
is  acquired  by  such  physician  in  order  to  enable 
him  to  act  is  acquired  in  attending  a  patient  in 
a  'professional  capacity,  within  Code  Civ.  Proc. 
8  834,  and  is  -privileged. 

Parker,  O.  J.,  and  Gray,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Henrietta  Meyer  against  the  Su- 
preme Lodge  Knights  of  Pythias.  From  a 
judgment  of  the  Appellate  Division  affirming 
a  judgment  for  plaintiff  (81  N.  Y.  Supp.  813), 
defendant  appeals.    Affirmed. 

Laurence  O.  Goodhart  and  Carlos  H.  Har- 
dy, for  appellant.  Otto  H.  Droege  and  J. 
Lawrence  Friedmann,  for  respondent 


YANN,  J.  The  deceased  was  in  extremis, 
Incapable  of  acting  or  deciding  for  himself, 
and,  from  the  necessity  of  the  case,  any  one 
was  authorized  to  call  a  physician  to  treat 
him.  Without  the  knowledge  or  consent  of 
the  dying  man,  Dr.  Bruso  was  called  for  that 
purpose,  and  for  that  purpose  alone  be  at- 
tended. He  found  Mr.  Meyer,  the  deceased, 
in  bed  hi  an  upper  room  of  a  hotel,  "suffering 
intense  pain  and  vomiting."  Meyer  told  him 
to  get  out  of  the  room— that  he  did  not  want 
him  there— but  he  did  not  leave.  He  remain- 
ed to  treat  him  as  a  physician,  and,  in  order 
to  treat  him  intelligently,  tried  to  find  out 
what  the  matter  was.  He  learned  from  Mey- 
er, partly  in  answer  to  questions,  and  partly 
through  voluntary  disclosures,  that  he  bad 
taken  a  preparation  of  arsenic,  known  as 
"Rough  on  Rats,"  "because  he  wanted  to 
die."  From  this  information,  and  from  obser- 
vation of  the  physical  symptoms,  he  decided, 
that  Meyer  was  suffering  from  arsenical  poi- 
soning. Thus  informed  as  to  the  nature  of 
the  disease,  he  at  once  administered  a  reme- 
dy, and  soon  followed  it  by  another.  The 
helpless  man,  without  friends  to  aid  or  ad- 
vise, hopeless  of  life  and  courting  death,  ob- 
jected, and  tried  to  curse  him  away  from  his 
bedside.  The  doctor,  loyal  to  the  instincts  of 
his  profession,  refused  to  listen  to  the  rav- 
ings of  the  would-be  suicide,  and  continued 
to  prescribe  in  order  to  relieve  suffering  and 
prolong  life.  Upon  the  trial  he  was  not  al- 
lowed to  disclose  the  information  acquired 
under  these  circumstances,  and  we  are  now 
to  determine  whether  there  was  enough  evi- 
dence to  warrant  the  trial  judge  In  deciding, 
as  a  preliminary  question  of  fact,  that  such 
Information  was  acquired  "in  attending  a  pa- 
tient, in  a  professional  capacity,"  and  that  it 
"was  necessary  to  enable  him  to  act  in  that 
capacity."  Code  Civ.  Proc.  §  834;  Griffiths  v. 
Met  St  Ry.  Co.,  171  N.  Y.  106,  111,  63  N.  E. 
808. 

The  learned  doctor  was  called  as  a  physi- 
cian, he  attended  rs  a  physician,  he  made  a 
diagnosis  as  a  physician,  and  be  administered 


remedies  as  a  physician.  In  all  that  he  did, 
he  acted  in  a  professional  capacity.  While  it 
is  true  that  in  all  be  did  be  acted  against  the 
will  and  in  spite  of  the  remonstrance  of  a 
man  whose  condition  imperatively  called  for 
professional  treatment,  still  the  meeting  was 
professional  in  nature,  and  all  that  he  said 
or  did  was  strictly  in  the  line  of  his  profes- 
sion. Was  the  subject  any  the  less  a  patient, 
within  the  meaning  and  object  of  the  statute, 
because  he  was  forced  to  submit  to  ministra- 
tions designed  to  save  his  life?  Was  the  doc-' 
tor  guilty  of  assault  when  fie  gave  the  hypo- 
dermic injection?  Was  he  bound  to  leave 
him  there  to  die,  without  an  effort  to  help 
him?  Was  the  statute  designed  to  protect 
those  only  who  are  treated  by  consent,  but 
not  those  treated  through  necessity?  Does  it 
not  mean  by  a  "patient"  at  least  one  who  ie 
consciously  treated  by  a  physician,  even  with- 
out his  consent,  when  the  facts  tend  to  show 
that  through  bodily  suffering  his  mind  had 
partially  lost  Its  hold?  Do  our  humane  laws 
make  it  the  duty  of  a  physician  to  leave  the 
bedside  of  a  dying  man,  because  he  demands 
it,  and,  if  he  remains  and  relieves  him  by 
physical  touch,  hold  him  guilty  of  assault? 
Either  Dr.  Bruso  was  the  physician  of  Mr. 
.Meyer,  or  he  committed  an  assault  upon  him, 
and  was  guilty  of  a  crime.  If  the  wife  of 
the  deceased  had  called  the  doctor,  she  would 
have  acted  as  an  ageut  by  Implied  authority. 
The  bell  boy  who  In  fact  called  him  also  act- 
ed upon  implied  authority,  and,  when  the 
doctor  came,  the  act  of  the  agent  in  calling 
him,  if  subject  to  revocation  in  the  actual 
case,  would  have  been  in  the  supposed  case.. 
While  the  doctor  in  either  ease  could  have  re- 
tired, if  he  remained  in  either  he  remained  as 
a  physician,  the  sick  man  became  his  patient 
and  he  was  acting  in  a  professional  capacity 
when,  as  a  duly  licensed  physician,  he  actual- 
ly treated  Mr.  Meyer  as  a  patient  When  one 
who  is  sick  unto  death  is  in  fact  treated  by 
a  physician  as  a  patient,  even  against  his 
will,  he  becomes  the  patient  of  that  physi- 
cian, by  operation  of  law.  The  same  is  true 
of  one  who  is  unconscious  and  unable  to 
speak  for  himself.  If  the  deceased  bad  been 
in  a  comatose  state  wben  the  physician  ar- 
rived, the  existence  of  the  professional  rela- 
tion could  not  be  questioned  The  relation  of 
physician  and  patient,  so  far  as  the  statute 
under  consideration  Is  concerned,  springs 
from  the  fact  of  professional  treatment,  in- 
dependent of  the  causes  which  led  to  such 
treatment  An  examination  made  in  order  to 
prescribe  establishes  the  same  relation.  I  am 
of  opinion  that  Dr.  Bruso,  who  treated  the 
deceased  at  the  hotel,  occupied  the  same  con- 
fidential relation  to  him  as  did  the  physicians 
at  the  hospital.  The  fact  that  the  patient 
told  the  doctor  several  times  to  let  him  alone, 
as  he  wished  to  die,  expressing  himself  in  a 
brutal  and  profane  manner,  does  not,  in  my 
judgment,  negative  the  existence  of  the  rela- 
tion of  physician  and  patient  As  was  said 
by  Judge  Earl  in  Renihan  v.  Dennin,  103  N. 
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Y.  573,  578,  9  N.  EL  820,  321,  57  Am.  Rep.  770: 
"Dr.  Bontecou  was  a  person  duly  authorized 
to  practice  physic.  Whatever  information  be 
bad  about  the  condition  of  the  testator  be 
acquired  while  attending  him  as  a  patient 
It  is  true  that  the  testator  did  not  call  him  or 
procure  bis  attendance,  but  he  did  not  thrust 
himself  into  his  presence  or  intrude  there. 
He  was  called  by  the  attending  physician, 
and  went  in  his  professional  capacity  to  see 
the  patient,  and  that  was  enough  to  bring  the 
case  within  the  statute.  It  is  quite  common 
for  physicians  to  be  summoned  by  the  friends 
of  the  patient,  or  even  by  strangers  about 
him;  and  the  statute  would  be  robbed  of 
much  of  its  virtue  if  a  physician  thus  called 
were  to  be  excluded  from  its  provisions  be- 
cause *  *  *  be  was  not  employed  by  the 
patient,  nor  a  contract  relation  created  be- 
tween him  and  the  patient  To  bring  the 
*ase  within  the  statute,  it  Is  sufficient  that 
the  person  attended  as  a  physician  upon  the 
patient  and  obtained  his  information  in  that 
capacity."  So,  in  People  v.  Murphy,  101  N. 
Y.  126,  4  N.  E.  326,  54  Am.  Rep.  661,  it  was 
held  that  the  fact  that  the  physiciau  was  se- 
lected and  sent  by  the  district  attorney  to  at- 
tend the  patient  after  the  commission  of  a 
crime  against  her  person  did  not  affect  the 
question. 

When  a  physician  is  sent  by  a  prosecuting 
officer  to  make  a  report  upon  the  sanity  of  a 
prisoner,  if  he  does  not  treat  or  prescribe  for 
the  subject,  the  statements  of  the  latter  are 
not  protected.  People  v.  Sliney,  137  N.  Y. 
570,  33  N.  E.  150.  But  even  though  a  phy- 
sician is  sent  for  the  sole  purpose  of  examin- 
ing as  to  sanity,  if  he  prescribes  for  the  pris- 
oner during  the  visit,  the  relation  of  phy- 
sician and  patient  is  thereby  created,  and  the 
disclosures  made  are  within  the  statute. 
People  v.  Stout  3  Parker,  Or.  R.  670;  Welts 
v.  Mound  City  Ry.  Co.,  53  Mo.  App.  30; 
Freel  v.  Market  St  Ry.  Co.,  97  Cal.  40,  31 
Pac  730;  Colorado  Fuel  &  Iron  Co.  v.  Cum- 
ming8,  8  Colo.  App.  541,  46  Pac.  875.  See, 
also,  Grossman  v.  Supreme  Lodge  (Sup.)  6 
N.  Y.  Supp.  821;  Grattan  y.  Metro.  Life  Ins. 
Co.,  24  Hun,  43;  Edington  v.  Mutual  Life 
Ins.  Co.,  67  N.  Y.  185.  The  fact  of  treat- 
ment Is  the  decisive  test  in  this  case.  Meyer 
was  treated  by  the  witness  as  a  physician, 
and  answered  his  questions,  knowing  that  he 
was  a  physician,  and  that  he  was  about  to 
prescribe  .for  him  against  his  will.  As  was 
well  said  by  the  learned  judges  of  the  Appel- 
late Division:  "The  language  [of  the  stat- 
ute] is  broad  enough  to  cover  cases  of  medical 
attendance,  whether  such  attendance  results 
from  the' voluntary  call  of  the  patient  upon 
the  physician,  or  from  the  exigencies  of  the 
patient's  situation.  If  tbe  relation  Is  that 
of  a  physician  attending  a  patient  in  a  pro- 
fessional capacity,  no  matter  how  the  relation 
was  brought  about  the  sections  apply." 

In  Griffiths  v.  Met  St.  Ry.  Co.,  171  N.  Y. 
106,  63  N.  E.  808,  relied  upon  by  the  appel- 
lant, there  was  no  evidence  that  the  physician 
70  N.E.-8 


acted  In  a  professional  capacity,  or  even 
that  the  supposed  patient  knew  he  was  a 
physician.  Tbe  doctor  in  that  case  testified 
that  at  tbe  time  be  acquired  tbe  information 
be  did  not  "treat  him,  in  any  sense,  as  a 
physician";  that  his  conversation  with  him 
did  not  relate  to  his  physical  condition,  but 
was  confined  "to  tbe  method  of  the  accident 
and  that  whatever  be  said  was  entirely  dis- 
tinct from  any  treatment  or  visit  of  a  phy- 
sician, or  anything  of  that  sort";  that  while 
he  had  rendered  "first  aid"  to  the  plaintiff  in 
a  drug  store  immediately  after  tbe  accident, 
when  no  statement  was  made,,  "be  did  not 
think  the  plaintiff  knew  that  he  was  the 
physician  who  treated  him  at  the  drug  store; 
and  that  he  did  not  advise  him  of  the  fact 
until  after  the  plaintiff  had  given  him  a  state- 
ment" Judge  Werner,  writing  for  this  court, 
said:  "Here  there  are  no  facts  shown  which 
would  warrant  the  presumption  that  the  rela- 
tion of  physician  and  patient  existed,  or  that 
would  Justify  the  conclusion  that  the  con- 
versation the  doctor  was  about  to  give  bad 
any  relation  to  professional  treatment" 

I  think  that  the  statute  impresses  absolute, 
secrecy  upon  ail  knowledge  acquired  by  a 
physician  in  a  sickroom  that  is  necessary  to 
enable  him  to  properly  treat  the  sick  person, 
whether  the  treatment  be  with  or  without  his 
consent  While  I  agree  with  Judge  GRAY 
in  his  conclusion  as  to  the  first  question  con- 
sidered by  him,  I  differ  as  to  the  last  and, 
for  the  reasons  stated,  vote  In  favor  of  af- 
firmance, with  costs. 

GRAY,  J.  (dissenting).  The  action  was 
brought  to  recover  against  tbe  defendant  a 
fraternal,  mutual  benefit  corporation,  organiz- 
ed under  the  acts  of  the  Congress  of  the  Unit- 
ed States,  upon  a  certificate  of  membership 
issued  to  Emanuel  Meyer,  by  which  it  prom- 
ised to  pay  upon  his  death  to  bis  wife,  this 
plaintiff,  the  sum  of  $2,000.  The  defendant 
alleged  in  defense  of  tbe  action  that  the 
death  of  Meyer  was  the  result  of  suicide, 
which,  within  the  terms  of  the  agreement  of 
the  parties,  avoided  the  certificate.  Upon  the 
trial  of  the  issues,  the  defendant,  claiming 
tbe  affirmative,  and  not  questioning  plaintiff's 
preliminary  proofs  to  establish  a  case  nnder 
the  allegations  of  her  complaint  was  allow- 
ed to  begin  with  Its  defense,  and  its  evidence 
was  directed  towards  proving  that  the  ben- 
eficiary committed  suicide  by  taking  poison. 
Tbe  trial  Judge  submitted  to  tbe  Jury  the 
one  question  "whether  the  deceased  commit- 
ted suicide,"  and,  upon  their  answering  "No" 
to  the  question,  he  directed  judgment  to  be 
entered  for  tbe  plaintiff.  That  Judgment  has 
been  affirmed  by  the  Appellate  Division,  and 
upon  this  appeal,  in  substance,  the  general 
argument  of  the  appellant  1b  that  the  waiver 
of  the  deceased,  contained  in  his  application 
for  the  Insurance  certificate,  of  aH' provi- 
sions of  law  then  or  thereafter  in  force  pro- 
hibiting any  physician  from  testifying  to  any 
information   acquired    by   attendance   upon 
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him,  was  a  part  of  a  contract,  which  had 
been  validly  made  in  the  state  of  Illinois, 
and  that  sections  834  and  836  of  the  Code  of 
Civil  Procedure  of  this  state,  under  which 
such  testimony  Is  rendered  Inadmissible  un- 
less the  statutory  prohibition  is  waived  upon 
the  trial  by  the  personal  representatives  of 
the  deceased,  are  inoperative,  as  being  In  vio- 
lation of  the  provisions  of  the  federal  Con- 
stitution which  prohibit  legislation  in  Impair- 
ment of  contracts.  The  argument,  further, 
is  that,  as  to  one  of  the  physicians  called  up- 
on to  testify  for  the  defense,  his  testimony, 
certainly,  did  not  come  within  the  statutory 
prohibition,  Inasmuch  as  the  necessary  rela- 
tionship of  physician  and  patient  did  not 
exist 

With  respect  to  the  first  of  these  questions 
raised  by  the  appellant,  whatever  other  an- 
swers might  be  made  to  the  applicability 
of  the  provision  of  the  federal  Constitution 
relied  upon,  it  is  sufficient  to  say  now  that 
this  contract  was  consummated  in  the  state 
of  New  York,  and  Is  to  be  governed,  in  Its 
enforcement,  by  the  laws  of  that  state.  The 
.  beneficiary  was  a  resident  of  this  state,  and 
there  made  his  application  for  the  insurance. 
The  certificate  Issuing  upon  the  application 
appears,  from  its  language  only,  to  have  been 
signed  by  the  officers  of  the  defendant  at 
Chicago,  in  the  state  of  Illinois,  on  Septem- 
ber 20,  1804;  but  upon  it  was  printed  the 
following  clause:  "I  hereby  accept  this  cer- 
tificate of  membership  subject  to  all  the  con- 
ditions therein  contained."  And  that  had 
the  signature  of  the  applicant,  followed  by 
the  words,  "Dated  at  New  York,  this  28th 
day  of  September  1884,  attest:  Louis  Rlegel, 
Secretary  Section  2179,  Endowment  Rank, 
K.  of  P."  By  the  terms  of  the  certificate, 
the  agreement  of  the  defendant  was  subject 
not  only  to  the  conditions  subscribed  to  by 
the  member  in  his  application,  but  "to  the 
further  conditions  and  agreements  hereinaft- 
er-named"; and  the  clause  containing  his 
acceptance,  above  quoted,  was  one  of  those 
"further  agreements."  From  these  terms  of 
the  agreements  of  the  parties,  the  only  nat- 
ural conclusion  is  that  the  place  of  the  con- 
tract was  where  it  was  Intended  and  under- 
stood to  be  consummated.  Its  completion 
depended  upon  the  execution  by  the  member 
of  the  further  agreement  Indorsed  upon  the 
certificate,  namely,  to  accept  it  "subject  to 
all  the  conditions  therein  contained."  The 
contract  was  not  completed.  In  the  sense 
that  it  was  binding  upon  either  party  to  it, 
until  it  was  delivered  in  New  York  after  the 
execution  by  the  member  of  the  further 
agreement  expressing  his  unqualified  accept- 
ance of  its  conditions.  As  matter  of  fact, 
the  promise  of  the  defendant  was  to  pay  the 
insurance  moneys  to  the  plaintiff,  who  resid- 
ed in  New  York— a  feature  giving  additional 
local  coloring  to  the  contract  But  the  suffi- 
cient and  controlling  fact  Is  that  by  its 
terms  it  was  first  to  take  effect  as  a  binding 
obligation  when  the  required  agreement  on 


the  part  of  the  member  was  executed  by 
him. 

The  difficulty  In  this  case,  which,  in  my 
judgment  entitles  the  defendant  to  a  new 
trial  In  the  action,  Is  the  exclusion  of  the 
evidence  of  Dr.  Bruso,  called  as  a  witness 
for  the  defendant  and  asked  to  state  a  con- 
versation had  with  Meyer,  the  deceased. 
This  witness  was  a  physician,  having  his 
office  in  the  city  of  Buffalo,  in  this  state, 
near  to  the  Iroquois  Hotel.  He  testified  that; 
In  the  early  morning,  one  of  the  bell  boys' 
of  the  hotel  came  for  him,  and,  upon  en- 
tering one  of  the  rooms,  he  found  a  man  in 
the  bed,  suffering  from  pain  and  vomiting. 
Objection  being  made  to  his  evidence,  which 
was  In  the  form  of  a  deposition,  the  court 
put  the  question:  "Did  this  doctor  treat 
him?"  The  defendant's  counsel  replied:  "He 
inserted  something  hypodermically  into  the 
man  against  his  wish."  The  objection  to 
the  testimony  was  sustained,  the  defendant 
excepted,  and  .the  whole  deposition  of  the 
witness  was  excluded,  under  the  previous 
ruling  of  the  court  that  sections  834  and  836 
of  the  Code  of  Civil  Procedure  applied. 
From  the  deposition  thus  offered  and  ex- 
cluded, It  appeared  that  the  witness  had  a 
conversation  with  Meyer,  which  was  narrat- 
ed, so  far  as  material,  as  follows:  "I  asked 
him  what  he  had  been  doing,  and  he  told 
me  it  was  none  of  my  -damned  business; 
that  be  didn't  want  me  in  there,  and  he 
wanted  me  to  get  out  of  there.  *  *  *  I 
looked  around  the  room.    *    *    *    I  found 

*  *  *  a  box  of  Rough  on  Bats  •  •  • 
empty.  •  •  *  He  told  me  he  had  taken 
it    *    *    *    because    he    wanted    to    die; 

*  •  •  be  didn't  want  to  get  well;  •  •  • 
he  didn't  want  me  to  do  anything.  •  *  • 
I  prepared  a  hypodermic  injection,  *  •  * 
and  stimulated  him,  so  he  would  not  die  in 
the  Hotel  Iroquois.  *  •  •  When  I  was 
going  to  give  him  the  hypodermic,  he  said: 
'You  [cursing  him  in  foul  language]  keep 
away  from  here.  Didn't  I  teU  you  before 
to  keep  away  7*  I  paid  no  attention  to  him, 
and  gave  him  the  hypodermic."  The  witness 
was  then  asked  if  he  knew  what  was  the 
cause  of  the  condition  of  the  man,  and  he 
answered  that  it  was  arsenical  poisoning, 
and  that  the  symptoms  evidenced  it  The 
deceased  was  immediately  conveyed  from 
the  hotel  to  the  hospital,  where  he  died  soon 
afterwards.  The  evidence  of  Dr.  Bruso  was 
deemed  inadmissible,  under  the  provisions  of 
section  834  of  the  Code  of  Civil  Procedure, 
which  prohibits  a  physician  from  disclosing 
"any  information  which  he  acquired  In  at- 
tending a  patient  in  a  professional1  capacity, 
and  which  was  necessary  to  enable  him  to 
act  in  that  capacity."  The  agreement  of  the 
insured,  contained  In  his  application,  which 
waived,  for  himself,  his  representatives  and 
beneficiaries,  "any  and  all  provisions  of  law, 
now    or    hereafter    in    force,    prohibiting 

*  •  •  any  physician  *  *  •  attending 
me    *    *    *    from  disclosing,  or  testifying 
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to,  any  Information  acquired  thereby,"  and 
which  expressly  consented  to  such  testimony 
being  given  in  any  suit,  was  held  below  to 
be  Insufficient  to  meet  the  requirement  of 
section  836  of  the  Code  of  Civil  Procedure, 
that  the  provisions  of  section  834  must  be 
expressly  waived  upon  the  trial  by  the  per- 
sonal representatives  of  the  deceased  patient. 
Such  a  waiver  was  refused  at  this  trial.  Our 
recent  decision  in  Holden  v.  Metropolitan 
Life  Ins.  Co.,  165  N.  Y.  13,  58  N.  B.  771, 
justified  the  ruling  below  upon  the  question 
of  the  force  of  the  waiver  In  the  Insurance 
contract.  Theretofore  it  had  been  the  rule 
to  regard  such  a  waiver  as  a  binding  part  of 
the  contract  of  Insurance,  and,  as  such,  avail- 
able to  the  Insurer  In  any  action  upon  the 
policy.  Foley  v.  Royal  Arcanum,  151  N.  Y. 
196,  45  N.  B.  466,  56  Am.  St.  Rep.  621. 

Bat  was  there  disclosed  that  relationship 
of  physician  and  patient  between  the  deceas- 
ed and  Dr.  Bruso  which  made  operative  the 
prohibitory  provisions  of  section  834?  As 
the  Inadmissibility  of  such  testimony  is  only 
because  of  the  statute,  It  Is  quite  important 
that  the  case  should  come  very  clearly  with- 
in Its  terms,  however  liberal  the  construc- 
tion which  we  should  give  to  an  enactment 
Intended  to  promote  the  ends  of  Justice. 
The  object  of  this  legislation  was  to  render 
privileged  what  communications  are  made 
between  a  physician  and  his  patient,  but,  ob- 
viously it  is  essential  that  it  shall  appear 
that  the  person  attended  Is  his  patient,  In 
the  sense  In  which  such  a  term  Is  ordinarily 
understood.  In  Griffiths  v.  Metropolitan 
Street  Railway  Company,  171  N.  Y.  106,  63 
N.  E.  808,  we  quite  lately  had  occasion  to 
consider  such  a  question  under  a  state  of 
facte  not  essentially  dissimilar  to  that  now 
before  us.  In  that  case  the  plaintiff  brought 
bis  action  to  recover  damages  for  injuries 
sustained  through  the  negligence  of  the  de- 
fendant's servant,  a  gripman  upon  one  of  its 
cars.  The  defendant  called  a  physician  as  a 
witness  who  was  at  the  scene  of  the  acci- 
dent when  *n  ambulance  arrived,  and  who 
rendered  "first  aid"  to  the  plaintiff.  The 
witness  was  also  an  attending  physician  at 
the  hospital,  to  which  the  plaintiff  was  as- 
sisted by  him  in  the  ambulance,  but  he  ren- 
dered no  further  services  to  him  while  In 
the  hospital.  The  witness  was  asked  to  re- 
late a  conversation  which  he  had  with  the 
plaintiff  in  the  hospital  subsequently,  but 
the  court  sustained  an  objection  to  Its  ad- 
missibility, under  section  834  of  the  Code, 
and  the  witness  was  not  allowed  to  testify 
to  what  was  said  by  plaintiff  with  reference 
to  his  sufferings  or  to  the  accident.  When 
the  case  reached  this  court,  It  was  held  that 
the  exclusion  of  the  physician's  evidence 
was  an  error,  for  which  the  judgment  should 
be  reversed,  and  a  new  trial  had.  The  de- 
cision by  this  court  rested  upon  the  ground 
that  the  burden  upon  the  plaintiff  of  show- 
ing that  the  evidence  was  within  the  statu- 
tory prohibition  had  not  been  met,  and  that 


the  facts  did  not  warrant  the  presumption 
that  the  relation  of  physician  and  patient 
existed.  The  opinion  quite  fully  reviewed 
the  cases  Illustrating  the  application  of  the 
statutory  provision  in  question,  and  the  rule 
was  distinctly  adhered  to,  that,  to  warrant 
the  application,  it  must  appear  that  the  re- 
lation of  physician  and  patient  at  the  time 
existed,  and  that  the  Information  sought  to 
be  excluded  was  necessary  to  enable  the 
physician  to  act  as  such.  Previous  to  the 
Griffiths  Case,  that  rule  had  been  expressed 
in  People  v.  Koerner,  154  N.  X.  355,  48  N. 
B.  730.  Can  we  say  that  the  rule  applies 
to  such  a  situation  as  that  disclosed'  in  this 
case,  any  more  than  It  did  In  Griffiths'  Case? 
I  think  not  It  seems  to  me  to  be  difficult  to 
assert,  with  any  gravity  of  countenance,  at 
least,  with  Meyer  rejecting  the  witness'  pres- 
ence and  services,  and  cursing  him  for  his 
interference,  and  with  the  witness'  deter- 
mined efforts  to  prevent  Meyer  from  dying 
in  the  hotel,  whose  servants  had  summoned 
him,  that  the  relation  of  physician  and  pa- 
tient arose,  and  that  the  confidential  rela- 
tion existed  which  the  statute  has  in  view, 
and  which,  with  a  tender  solicitude  for'  a 
patient's  Interests,  it  is  designed  to  safe- 
guard. 

The  inadmissibility  of  the  testimony  Of 
the  hospital  physicians  rests  upon  a  different 
basis.  Both  may  reasonably  be  said  to  have 
been  to  attendance  upon  him  as  a  hospital 
patient,  but,  in  my  opinion,  the  deposition  of 
Dr.  Bruso  was  erroneously  excluded,  and 
therefore  I  advise  the  reversal  of  the  judg- 
ment. 

O'BRIEN,  BARTLBTT,  and  MARTIN,  JJ., 
concur  with  VANN,  J.  PARKER,  C.  J., 
concurs  with  GRAY,  J.  WERNER,  J,  ab- 
sent 

Judgment  affirmed. 


(178  N.  Y.   94) 
WEINSTEIN  v.  WEBER. 
(Court  of  Appeals  of  New  York.    March  15, 
1904.) 

WILL-CONSTRUCTION— VESTED  REMAINDER- 
POWER  OF  SALE. 

1.  Testator  devised  to  a  person,  who,  after 
the  execution  of  the  will,  became  his  wife,  one- 
third  of  his  estate  during  life,  after  her  death 
two-thirds  thereof  to  go  to  her  children  and  one- 
third  to  his  children,  with  full  power  in  the 
wife  to  sell  and  dispose  of  any  part  of  the  es- 
tate, and  also  gave  the  remaining  two-thirds  of 
his  estate  to  his  children,  share  and  share  alike. 
Held  not  to  create  a  general  power  of  sale,  but 
one  accompanied  with  a  trust  so  that  her  chil- 
dren and  those  of  the  testator  took  vested  re- 
mainders. 

2.  Where  testator  gave  to  his  wife  one-third 
of  his  estate  for  life,  and  at  her  death  pro- 
vided that  two-thirds  thereof  should  go  to  her 
children,  and  one-third  to  his,  giving  her  power 
to  sell,  and  a  deed  was  executed  by  testator's 
executors  of  an  undivided  interest  in  lands 
owned  by  him,  on  which  the  widow  indorsed  an 
instrument  purporting  to  convey  all  her  right 
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and  interest  therein,  inch  indorsement  was  not 
an  exercise  of  the  power  of  sale  under  the  'will, 
but  only  a  conveyance  of  her  dower  in  the  two- 
thirds  devised  to  testator's  children,  and  her 
life  estate  in  the  one-third  devised  to  her. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Rachel  Weinstein  against  Jo- 
seph Weber.  From  a  judgment  of  the  Ap- 
pellate Division  (81  N.  Y.  Supp.  62)  affirm- 
ing a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  plaintiff  sued  to  compel  the  defendant 
specifically  to  perform  his  agreement  to  con- 
vey a  clear  title  to  certain  real  estate,  as 
demanded  by  the  terms  of  a  contract  be- 
tween them,  or  for  the  recovery  back  of  the 
moneys  paid  by  plaintiff  upon  the  contract. 
'  The  objection  had  been  made  to  the  title  of 
,the  defendant  that  It  was  defective  and  un- 
i  marketable.  The  source  of  the  title  was  In 
Adolphus  Brown,  to  whom  and  to  Felix 
Brown,  his  brother,  simpllclter  conveyances 
covering  the  premises  in  question  had  been 
made,  as  tenants  in  common.  Adolphus 
Brown  died  In  1875,  leaving  a  widow,  Wall! 
Brown,  formerly  Walli  Goetz,  and  three  mi- 
nor children,  between  whom  his  will  disposed 
of  bis  residuary  estate  by  the  following 
clauses,  viz.: 

"First.  I  give,  devise  and  bequeath  unto 
my  friend,  Walli  Goetz,  all  my  furniture  and 
household  articles,  and  also  one-third  of  the 
rest,  residue  and  remainder  of  my  estate, 
real  as  well  as  personal,  to  have  and  to  hold 
the  same  unto  her  during  her  lifetime,  and 
after  her  death  to  be  divided  in  such  a  man- 
ner that  two-thirds  thereof  shall  go  to  her 
children,  and  one-third  thereof  to  my  chil- 
dren. I  expressly  provide  however,  that  my 
said  friend  shall  have  possession  of  the  prop- 
erty so  given,  devised  and  bequeathed  to  her, 
and  be  entirely  free  In  administration  of  the 
same,  with  full  power  to  sell  and  dispose  of 
the  same,  or  any  part  thereof,  and  shall  not 
be  required  to  give  any  security  whatever. 

"Secondly.  I  give,  devise  and  bequeath  the 
remaining  two-thirds  of  all  the  rest,  residue 
and  remainder  of  my  property,  real  as  well 
as  personal,  to  my  children,  to  be  divided 
between  them,  share  and  share  alike;  and  I 
hereby  provide  that  the  property  hereby  de- 
vised or  bequeathed  to  my  children  shall  be 
converted  Into  money,  and  the  share  of  each 
child  be  safely  Invested  In  good  security 
during  his  or  her  minority,  and  the  interest 
or  income  derived  therefrom  to  be  applied  to 
the  education  and  maintenance  of  my  said 
children  until  they  have  become  of  age  re- 
spectively." 

The  will  was  proved  as  a  will  of  personal 
property,  only,  and  in  1876  the  executors  un- 
dertook to  convey  to  Felix  Brown  the  un- 
divided interest  In  the  premises  owned  by 
their  testator,  and  it  Is  out  of  the  deed,  which 
was  delivered,  that  the  difficulty  In  the  de- 
fendant's title  has  arisen.  Walli  Goetz,  nam- 
ed as  a  residuary  legatee,  in  the  will,  sub- 


sequently to  Its  execution  married  the  testa- 
tor, and,  with  her  two  children  by  a  former 
marriage,  survived  him.  She  had  no  children 
by  marriage  with  Brown.  One  of  her  chil- 
dren, a  daughter,  is  still  living,  as  Mrs.  Bain, 
and  Max  Goetz,  the  other,  died  before  his 
mother,  leaving  a  daughter  named  Julia,  a 
minor.  Mrs.  Brown  died  in  1897.  Upon  the 
deed  of  the  executors  to  Felix  Brown  were 
indorsed  the  following  Instruments: 

"Know  all  men  by  these  presents,  that  I, 
Walli  Brown,  widow  of  Adolphus  Brown,  de- 
ceased, In  consideration  of  fifteen  hundred 
dollars  to  me  paid  by  the  within  named  Felix 
Brown,  do  grant,  remise,  release  and  quit- 
claim unto  the  said  Felix  Brown  all  my  right, 
title,  Interest  and  dower  in  and  to  the  within 
described  premises.  In  witness  whereof  I 
have  hereunto  set  my  hand  and  seal  this 

day  of  June,  In  the  year  one  thousand 

eight  hundred  and  seventy-six.  Walli 
Brown,  fl*  S.]  Signed,  sealed  and  deliv- 
ered in  the  presence  of  Louis  A.  Wagner. 

"State  of  New  York,  City  and  County  of 
New  York,  as.  On  this  16th  day  of  June, 
1876,  before  me  personally  came  Walli 
Brown,  widow,  to  me  known  and  known  to 
me  to  be  the  person  described  in  and  who 
executed  the  foregoing  release  of  dower,  and 
to  me  acknowledged  that  she  executed  the 
same.  Louis  A.  Wagner,  Notary  Public, 
Kings  Co.,  N.  Y." 

At  a  date  subsequent  to  the  execution  and 
delivery  of  this  deed,  the  three  children  of 
the  testator,  Adolphus  Brown,  executed  to 
the  grantee,  Felix  Brown,  conveyances  of 
their  interests  in  the  premises,  and  he  there- 
after conveyed  to  this  defendant  After  this 
last  conveyance,  and  at  the  time  of  the  trial 
of  this  action,  the  defendant  received  from 
Mrs.  Bain,  the  daughter  mentioned  of  Walli 
Goetz,  a  release  of  her  interest  In  the  prem- 
ises affected.  That  still  left  outstanding  what 
Interest  may  be  in  Julia,  the  daughter  of  Max, 
the  son  of  Walli  Goetz,  mentioned  as  having 
predeceased  her.  It  was  held  by  the  trial 
court  that  Max  Goetz  became  vested  upon  the 
death  of  Adolphus  Brown  with  one  undivid- 
ed half  part  of  the  remainder  in  two-ninths 
of  the  premises,  after  the  expiration  of  the 
widow's  life  estate,  and,  as  the  defendant 
had  never  obtained  a  release  of  that  interest 
from  Max's  daughter  and  heir  at  law,  Julia, 
that  his  title  Is,  to  that  extent  defective  and 
unmarketable.  Judgment  was  therefore  di- 
rected for  the  plaintiff  as  prayed  for,  and, 
that  judgment  having  been  affirmed  by  the 
Appellate  Division,  the  defendant  appeals  to 
this  court 

Edward  W.  S.  Johnston  and  Lewis  S. 
Goebel,  for  appellant  Benjamin  N.  Cardoso 
and  Moses  Esberg,  for  respondent. 

GRAY,  J.  (after  stating  the  facts).  The 
courts  below  have  held,  under  the  provisions 
of  the  testator's  will,  that  the  power  of  Bale 
given  to  Mrs.  Walli  Goetz  was  not  general 
and  beneficial,  that  it  was  accompanied  by 
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a  trust,  and  that  her  children  and  those  of 
the  testator  took  vested  remainders  In  the 
life  estate  devised  to  her.  It  was  held  that 
the  power  of  sale  given  to  her  by  the  will 
had  not  been  exercised,  through  the  Instru- 
ment Indorsed  upon  the  deed  of  Brown's  ex- 
ecutors, and  that  It  effected  nothing  more 
than  a  conveyance  of  tier  dower  In  the  two- 
thirds  devised  to  testator's  children,  and 
of  her  life  estate  In  the  one-third  devised  to 
her.  We  agree  with  the  decision,  and  we 
do  not  see  bow  different  conclusions  could  be 
reached.  It  is  clear  that  the  children  of 
Walli  Goetz  at  the  moment  of  the  testator's 
death  became  vested  with  estates  In  re- 
mainder. Although  he  used  the  words  "to 
be  divided,"  In  disposing  of  Mrs.  Goetz's 
life  estate  after  her  death,  no  especial  sig- 
nificance is  to  be  given  to  them.  Nothing  in 
the  will  shows  any  Intention  on  his  part  to 
prevent  an  Immediate  vesting.  To  the  con- 
trary, it  is  manifest  that  they  were  Intended 
as  words  of  gift,  merely,  Just  as,  when  giv- 
ing to  his  own  children  upon  his  death,  in 
the  second  clause,  he  uses  the  same  words. 

That  being  the  situation  upon  the  testa- 
tor's death,  his  will  conferred  the  power  on 
Mrs.  Goetz,  then  his  widow,  to  sell  the  prop- 
erty composing  the  one-third  of  the  residuary 
estate  devised  to  her;  but,  had  she  validly 
executed  the  power,  the  proceeds  would 
simply  have  taken  the  place  of  the  property 
sold,  and  would  have  been  held  by  her  as 
life  tenant  Matter  of  Blauvelt,  131  N.  Y. 
248-.-.30  N.  E.  104.  Her  life  estate  had  not 
been  converted  Into  a  fee  by  the  absolute 
power  to  sell,  inasmuch  as  her  children  and 
those  of  her  husband,  as  remaindermen,  were 
interested  in  the  exercise  of  the  power.  The 
will  gave  her  no  greater  Interest  in  the  pro- 
ceeds of  a  sale  than  in  the  land  sold.  She 
took  the  general  power,  not  for  her  own 
benefit,  but  accompanied,  by  a  trust,  and  that 
brought  It  within  the  limitation  in  section 
81  of  the  article  on  "Powers"  of  the  Revised 
Statutes  (0th  Ed.)  p.  3557.  Having  then  a 
general  power  to  sell  the  property,  her  re- 
lease, Indorsed  upon  the  executors'  deed  of 
the  premises,  was  not  in  execution  of  it, 
within  section  155  of  the  real  property  law 
(Laws  1806,  p.  583,  c.  547),  because  she  was 
not  conveying  some  Interest  which  she  had 
only  the  right  to  convey  by  virtue  of  the 
power.  Apparently,  from  the  language  of 
the  release  and  of  the  notarial  acknowledg- 
ment, she  was  conveying  her  right  of  dow- 
er In  the  premises  sold,  and,  if  any  other 
right  or  Interest  belonging  to  her  was  the 
subject  of  her  release,  it  was  her  life  estate. 
Within  the  rule  of  the  decision  in  Mutual 
Life  Insurance  Company  v.  Shlpman,  110  N. 
Y.  824,  24  N.  E.  177,  as  the  testator's  widow 
had  independent  interests  In  the  property,  her 
conveyance  must  be  construed  as  relating 
to  them,  and  the  statutory  provision  validat- 
ing a  conveyance  by  the  grantee  of  a  power, 
as  in  execution  thereof,  although  the  power 
be  not  referred  to  therein,  has  no  application. 


The  learned  Appellate  Division,  in  reversing 
a  judgment  for  the  defendant  rendered  upon 
a  previous  trial,  in  an  opinion  by  Justice 
Hatch,  has  so  well  and  carefully  discussed 
the  question  as  to  render  needless  further 
discussion  by  us.  Welnstein  v.  Weber,  58 
App.  Dlv.  112,  68  N.  Y.  Supp.  570. 

The  appellant  raises  the  additional  ques- 
tion of  the  correctness  of  rulings  rejecting 
evidence  offered  to  prove  that  the  property 
was  owned  and  held  by  the  copartnership  of 
Felix  Brown  and  Adolphus  Brown.  The  ef- 
fect of  such  proof,  it  is  argued,  would  be  to 
make  the  Interest  of  Adolphus  Brown  per- 
sonalty, which  the  conveyances  in  question 
by  his  executors  and  by  his  widow  were  com- 
petent to  transfer.  Whatever  might  be  made 
of  such  proof  to  fortify  the  defendant's  title, 
It  is  quite  sufficient  in  such  a  case  to  Bay 
that  a  party  will  not  be  required  to  take  a  ■ 
title  which  depends  for  its  completeness  up- 
on parol  evidence.  As  to  that,  I  need  only 
cite  Moore  v.  Williams,  116  N.  Y.  586,  22  N. 
E.  233,  5  U  B.  A.  654,  12  Am;  St  Bep.  844, 
as  a  case  in  point  An  exception  might  be 
found,  perhaps,  where  the  title  was  vested 
upon  such  a  notorious  and  generally  known 
fact  as  that  of  adverse  possession,  which 
usually  1b  capable  of  establishment  beyond 
any  reasonable  doubt  But  to  use  the. lan- 
guage in  Moore  v.  Williams,  such  instances 
have  "little  analogy  to  one  like  this,  where 
the  lapse  of  time  operates  in  a  different 
way,  and  may  speedily  wipe  out  the  only 
evidence  competent  to  cure  or  remove  the 
defect  in  the  title  tendered."  Whether  the 
premises  were  partnership  property,  and 
whether  the  conveyances  of  the  executors 
and  widow  were  in  settlement  of  partner- 
ship matters,  were  questions  of  fact  and 
depended  for  their  solution  upon  extrinsic 
evidence,  to  be  gathered  from  partnership 
records  or  books,  and  from  a  restricted  class 
of  witnesses.  A  purchaser  should  not  be 
compelled  to  take  a  title  which  he  might 
have  to  defend  by  resort  to  such  perishable 
evidence. 

I  think  that  the  judgment  appealed  from 
was  correct,  and  that  it  should  be  affirmed, 
with  costs. 

PARKER,  a  J.,  and  O'BRIEN,  HAIGHT, 
MARTIN,  VANN,  and  OL'LLEN,  JJ,  concur. 

Judgment  affirmed. 


(178  N.  Y.  76) 
NEW  YORK  CENT.  &  H.  R.  R.  CO.  v.  AU- 
BURN INTRAURBAN  ELECTRIC 
R.  CO. 
(Court  of  Appeals  of  New  York.    March  15, 
1004.) 

APPEAL-REVIEW— ERRORS  OF  LAW— STREET 
RAILROADS— EXTENSION— PROCEDURE. 
1.  Where  the  findings  of  the  trial  court  are 
supported  by  the  evidence,  and  sustain  a  judg- 
ment rendered  thereon  which  has  been  affirmed 
by  the  Appellate  Division,  failure  to  find  other 
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farts  claimed  to  have  been  established  by  the 
evidence  is  not  error  of  law  reviewable  in  the 
Court  of  Appeals. 

2.  Railroad  Law,  {  90  (Laws  1895,  p.  791, 
e.  933),  prior  to  the  enactment  of  Laws  1902, 
p.  610,  c.  226,  in  relation  to  the  extension  of 
street-surface  railroads,  provided  that  any  Buch 
road  extending  its  roads  or  constructing 
branches  thereof  might  file  in  the  offices  in 
which  its  certificate  of  incorporation  was  filed 
a  description  of  the  roads  and  property  upon 
which  it  was  proposed  to  construct  the  exten- 
sion, and  on  filing  such  statement  and  obtain- 
ing the  consent  of  adjoining  property  owners 
might  have  the  right  to  operate  and  maintain 
such  extensions.  Held,  that  a  street-surface 
railroad  corporation  incorporated  in  1895,  which 
filed  in  1901  a  statement  in  conformity  with 
sections  00  (Laws  1895,  p.  791,  c.  933)  and  91 
(Laws  1901,  p.  1529,  c.  638),  has  the  right  to 
construct  an  extension  without  the  certificate 
of  the  Board  of  Railroad  Commissioners  as  to 
public  convenience  and  necessity  thereof,  as  re- 
quired by  Laws  1902,  p.  610,  c.  266,  which 
.added  to  section  59a  a  provision  for  such  cer- 
tificiite.  so  that  an  action  brought  by  a  steam 
railroad  company  to  restrain  a  street  railroad 
company  from  constructing  an  extension  can- 
not be  maintained  on  the  ground  that  the  cer- 
tificate required  has  not  been  obtained. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  the  New  York  Central  &  Hud- 
son River  Railroad  Company  against  the  Au- 
burn Interurban  Electric  Railroad  Company. 
Prom  a  Judgment  of  the  Appellate  Division 
(80  N.  Y.  Supp.  1144)  affirming  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Frank  Hiscock,  Thomas  Emery,  and  Ira 
A.  Place,  for  appellant  George  Barron,  for 
Skaneateles  Railroad  Company.  William 
Nottingham,  for  respondent. 

WERNER,  J.  This  action  was  brought  to 
restrain  the  defendant  from  constructing 
and  operating  an  alleged  proposed  extension 
of  its  street-surface  railroad  between  the 
Tillage  of  Skaneateles  and  the  city  of  Syra- 
„  cuse,  in  the  county  of  Onondaga.  The  com- 
plaint was  framed  .upon  the  theories:  (1) 
That  the  alleged  extension  was  invalid,  be- 
cause the  defendant  had  failed  to  obtain 
from  the  Board  of  Railroad  Commissioners 
a  certificate  that  public  convenience  and  ne- 
cessity required  it;  and  (2)  that  the  so-called 
extension  was  such  only  in  name,  and  was 
in  reality  a  new  road,  the  construction  and 
operation  of  which  was  illegal  without  such 
certificate.  These  allegations  of  the  com- 
plaint were  met  by  the  denials  of  the  an- 
swer, and  upon  the  Issue  thus  joined  and  the 
proofs  made  the  defendant  was  given  a 
judgment,  which  has  been  affirmed  by  the 
Appellate  Division. 

The  appellant  now  contends  that  the  find- 
ings of  fact  and  conclusions  of  law  of  the 
learned  trial  court  do  not  support  the  judg- 
ment, because  the  allegations,  of  the  com- 
plaint and  the  evidence  given  in  support 
thereof  tend  to  prove  the  construction  and 
operation  of  a  proposed  extension  between 
Skaneateles  and  Syracuse,  while  the  only 
findings  and  conclusions  upon  the  subject 


are  to  the  effect  that  a  bona  fide  extension 
was  projected  and  made  between  Skaneate- 
les and  Harcellus.  Of  this  contention  it  is 
enough  to  say  that  there  is  evidence  to  sup- 
port the  findings  and  conclusions  made,  and 
these  are  sufficient  to  sustain  the  judgment 
rendered,  unless  the  main  contention  of  the 
plaintiff  as  to  the  construction  of  sections  59 
and  90  of  the  railroad  law  (Laws  1895,  pp.  317, 
791,  cc.  545,  933)  is  upheld,  in  which  event 
the  Judgment  must,  of  course,  be  reversed, 
without  regard  to  the  evidence  or  the  find- 
ings of  fact  based  upon  it. 

The  failure  of  the  trial  court  to  find  cer- 
tain facts  which  the  appellant  claims  to 
have  established  by  evidence  is  not,  in  the 
present  state  of  this  record,  an  error  of  law 
reviewable  by  this  court  (National  Harrow 
Co.  v.  Bement  &  Sons,  163  N.  Y.  505,  57  N. 
B.  764);  and,  if  there  is  any  evidence  to  sup- 
port the  findings  of  fact  actually  made,  the 
result  in  that  regard  is  binding  upon  this 
court,  even  though  a  different  conclusion 
should  or  might  have  been  reached  in  the 
courts  below  (Ostrom  v.  Greene,  161  N.  Y. 
363,  55  N.  E.  919).  In  the  last  analysis, 
therefore,  the  only  question  that  we  can  re- 
view la  whether  the  extension  of  defendant's 
road,  projected'  and  constructed  as  found  by 
the  trial  court,  was  valid  under  the  statute, 
without  the  certificate  of  the  Board  of  Rail- 
road Commissioners  as  to  the  public  conven- 
ience and  necessity  thereof.  The  defendant 
was  organized  in  1895  for  the  purpose  of 
constructing  an  electric  street-surface  rail- 
road over  certain  routes  described  in  Its 
charter.  One  of  these  routes  extended  from 
a  given  point  in  the  city  of  Auburn,  in  the 
county  of  Cayuga,  over  and  along  stated 
courses  to  the  intersection  of  Genesee  street 
with  the  easterly  boundary  of  the  village  of 
Skaneateles,  in  the  county  of  Onondaga. 
The  defendant  had  complied  with  the  then 
existing  requirements  of  section  59  of  the 
railroad  law  (Laws  1895,  p.  317,  c.  545), 
which,  among  other  things,  provided  that 
"no  railroad  corporation  hereafter  formed 
shall  exercise  the  powers  conferred  by  ikw 
upon  such  corporations  or  begin  the  con- 
struction of  its  road  *  *  *  until  the 
Board  of  Railroad  Commissioners  shall  cer- 
tify that  »  »  «  public  convenience  and 
a  necessity  require  the  construction  of  said 
railroad  as  proposed  In  said  articles  of  asso- 
ciation." The  route  above  referred  to  was 
one  of  the  routes  specified  in  the  defendant's 
articles  of  association.  At  the  time  of  the 
commencement  of  this  action  the  defendant 
had  constructed  and  was  operating  about  6)4 
miles  of  its  road  over  that  route,  from  the 
point  of  its  beginning  in  the  city  of  Auburn 
to  a  point  in  Genesee  street  at  or  near  Its  in- 
tersection with  Jordan  street  in  the  village 
of  Skaneateles,  and  was  about  to  begin  the 
construction  of  the  remainder  of  its  road 
along  Genesee  street  from  its  intersection 
with  Jordan  street  to  the  easterly  boundary 
of  the  village  of  Skaneateles.     After    the 
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completion  of  its  road  along  this  route,  and 
on  the  2d  day  of  October,  1901,  the  defend- 
ant made  and  filed  a  statement  and  certifi- 
cate of  a  proposed  extension  of  Its  road  from 
its  easterly  terminus  in  the  Tillage  of  Skan- 
eateles,  easterly  along  specified  courses  for  a 
distance  of  abdut  six  miles  to  the  village  of 
Marcellus,  in  the  county  of  Onondaga.  This 
statement  and  certificate  complied  in  all  es- 
sential particulars  with  section  90  of  the 
railroad  law  (Laws  1895,  p.  791,  a  933), 
which  provides  that:  "Any  street  surface 
railroad  corporation,  at  any  time  proposing 
to  extend  the  road  or  to  construct  branches 
thereof,  may,  from  time  to  time,  make  and 
file  In  each  of  the  offices  in  which  its  certifi- 
cate of  Incorporation  is  filed,  a  statement  of 
the  names  and  descriptions  of  the  streets, 
roads,  avenues,  highways,  and  private  prop- 
erty in  or  upon  which  it  is  proposed  to  con- 
struct, maintain  or  operate  such  extensions 
or  branches."  Upon  filing  any  such  state- 
ment, and  upon  complying  with  the  condi- 
tions set  forth  in  section  91  of  the  railroad 
law  (Laws  1901,  p.  1529,  c.  638,  which  re- 
lates to  the  consents  of  the  local  authorities 
and  adjoining  property  owners  in  cities  and 
villages),  "every  such  corporation  shall  have 
the  power  and  privilege  to  construct,  extend, 
operate  and  maintain  such  road,  extensions 
or  branches,  upon  and  along  the  streets,  ave- 
nues, roads,  highways  and  private  property 
named  and  described  In  its  certificate  of  in- 
corporation or  in  such  statement" 

The  courts  below  have  held  that  section 
59  of  the  railroad  law,  as  it  stood  In  1901, 
had  no  application  to  proposed  extensions  of 
then  existing  street-surface  railroads,  and 
that  it  was  not  necessary  for  the  defendant 
to  apply  to  the  Board  of  Railroad  Commis- 
sioners for  a  certificate  of  public  convenience 
and  necessity  for  the  extension  of  its  road 
above  referred  to.  We  concur  in  that  con- 
struction of  the  statute.  The  history  and 
the  language  of  section  59  very  clearly  Indi- 
cate the  legislative  purpose  behind  its  enact- 
ment. When  It  first  became  a  part  of  the 
railroad  law  In  1892,  street-surface  railroads 
were  expressly  exempted  from  its  provisions. 
Thus  it  stood  until  1895,  when  that  exemp- 
tion was  removed.  In  plain  and  unequivocal 
language  it  referred  only  to  new  railroads  to 
be  constructed  by  railroad  corporations  there- 
after to  be  formed.  In  1902  it  was  amended 
(section  59a,  Laws  1902,  p.  610,  c.  226)  by 
providing  that  "any  street  surface  railroad 
company  which  proposes  to  extend  Its  road 
beyond  the  limits  of  any  city  or  incorporat- 
ed village  by  a  route  which  will  be  practical- 
ly parallel  with  a  street  surface  railroad 
already  constructed  and  in  operation  shall 
first  obtain  the  certificate  of  the  Board  of 
Railroad  Commissioners  that  public  conven- 
ience and  a  necessity  require  the  construc- 
tion of  such  extension  as  provided  In  the  case 
of  a  railroad  corporation  newly  formed." 
During  the  whole  of  the  period  from  1890, 
when  the  present  railroad  law  was  originally 


enacted,  down  to  1902,  when  section  59  was 
so  amended  as  to  bring  proposed  extensions 
of  street-surface  railroads  within  the  rule 
requiring  the  certificate  of  the  board  of  rail- 
road commissioners  as  to  public  convenience 
and  necessity,  section  90  has  also  been  a 
part  of  the  same  law,  and,  although  amend- 
ed In  1893,  and  again  in  1895,  Its  substance 
has  remained  unchanged,  and  it  has  always 
dealt  exclusively  with  extensions  and  branch- 
es of  street-surface  railroads.  Thus  we  see 
that  In  1890,  when  newly  projected  streejt- 
surface  railroads  were  concededly  exempted 
from  the  changed  policy  of  the  state  towards1 
its  steam  railroads,  as  manifested  in  section 
59  of  the  railroad  law,  the  statutory  provi- 
sion (section  90)  for  extensions  of  street-sur- 
face railroads  was,  in  effect,  the  same  as  in 
1895,  when  new  street-surface  railroads  were 
placed  upon  the  same  footing  as  new  steam 
railroads,  and  this  was  the  condition  of  the 
statute  down  to  1902  when  section  59  was 
amended  as  above  stated. 

The  reasons  for  this  difference  In  the  ear- 
lier legislative  treatment  of  the  two  kinds  of 
railroads  are  obvious.  Under  the  law  as  it 
stood  prior  to  1890  the  requisite  number  of 
persons  with  sufficient  capital  could  organize 
a  railroad  corporation  and  construct  a  rail- 
road at  any  time  and  over  any  route  they 
might  choose.  In  the  formative  period  of  our 
state  this  was  doubtless  a  most  beneficent 
policy,  and  contributed  very  materially  to  the 
development  of  our  commerce  and  resources. 
Experience,  however,  demonstrated  that  rail- 
road enterprises  are  not  exceptions  to  the  or- 
dinary trade  laws  of  supply  and  demand.  Ill- 
advised  and  speculative  railroad  enterprises 
soon  emphasized  the  necessity  of  protecting 
not  only  existing  railroad  corporations  against 
destructive  competition,  but  the  investing 
public  against  the  disastrous  consequences  of 
indiscriminate  and  unrestricted  railroad 
schemes  backed  by  alluring  but  impractica- 
ble promise  of  gain.  These  were  the  condi- 
tions which  brought  about  the  enactment  of 
section  59  as  part  of  the  railroad  law.  The 
reasons  for  then  exempting  street-surface 
railroads  from  its  operations  are  equally  ap- 
parent. At  that  time  street-surface  railroads 
were  operated  by  horse  power,  chiefly  in  the 
larger  cities,  and  they  were  comparatively 
few  in  number.  With  the  advent  of  electrici- 
ty as  a  motive  power  new  conditions  were 
created.  Not  only  was  urban  traffic  greatly 
augmented,  but  interurban  street-surface  rail- 
roads were  projected  on  every  hand,*  until  the 
history  of  steam  railroads  found  its  counter- 
part in  this  new  outlet  for  corporate  enter- 
prise and  capital.  In  1895  the  Legislature 
again  interposed— this  time  in  favor  of  exist- 
ing street-surface  railroads  and  the  investing 
public— by  striking  out  of  section  59  the  ex- 
emption in  favor  of  street-surface  railroads, 
thus  placing  all  railroads  of  every  kind  there- 
after to  be  projected  upon  precisely  the  same 
footing.  That  this  amendment  of  section  59 
was  not  quite  far-reaching  enough  has  been 


Digitized  by 


Google 


120 


70  NORTHEASTERN  REPORTER. 


(N.Y. 


made  evident  by  later  developments  and  leg- 
islation. After  tbe  legislation  of  1895,  sec- 
tion 90  of  the  railroad  law  still  gave  prac- 
tically unlimited  power  to  extend  existing 
street-surface  railroads.  Under  this  power 
long  interurban  lines  could  be  constructed  by 
means  of  successive  extensions,  and  existing 
lines  could  be  paralleled  by  the  same  meth- 
ods. To  remedy  this  new  phase  of  an  old 
evil,  section  59a  was  enacted  In  1902,  and,  as 
the  law  now  stands,  no  street-surface  rail- 
road corporation  can  extend  its  road  beyond 
tbe  limits  of  any  incorporated  city  or  village, 
'if  the  effect  of  such  extension  will  be  to  prac- 
tically parallel  any  existing  street-surface 
railroad,  without  first  obtaining  from  the 
Board  of  Railroad  Commissioners  a  certifi- 
cate that  public  convenience  and  a  necessity 
require  such  extension. 

The  construction  of  sections  59  and  90  of 
the  railroad  law,  supported  by  their  language 
and  history,  is  re-enforced  by  several  inci- 
dental considerations.  While  it  is  true  that 
these  sections  must  be  read  together,  it  is 
equally  true  that  such  a  reading  is  useful 
only  so  far  as  the  two  sections  relate  to  pre- 
cisely the  same  subject  Originally,  section 
59  had  reference  only  to  steam  railroads,  and 
section  90  has  always  dealt  exclusively  with 
street-surface  railroads.  The  railroad  law 
has  never  permitted  the  extensions  of  steam 
railroads,  while  it  has  always  provided  for 
extensions  of  street  surface  railroads.  The 
same  legislative  policy  which  in  1890  applied 
the  provisions  of  original  section  59  to  steam 
railroads,  excluded  street-surface  railroads 
from  its  operation,  and,  as  that  section  relat- 
ed only  to  newly  projected  railroads,  it  is 
clear  that  the  mere  excision  in  1895  of  tbe 
exemption  in  favor  of  street-surface  railroads 
bad  no  other  effect  than  to  place  the  latter 
upon  exactly  the  same  footing  with  the  for- 
mer. Sections  59  and  90  were  therefore  en- 
tirely independent  of  each  other  until  1902, 
when  the  Legislature  again  announced  a 
change  of  policy,  not  as  to  railroads  general- 
ly, but  only  as  to  extensions  of  street-surface 
railroads  as  expressed  In  section  59a,  which 
for  the  first  time  brought  sections  59  and  90 
into  relations  with  each  other.  All  this  is 
supplemented  by  the  practical  construction 
that  has  been  given  to  these  sections  by  the 
Board  of  Railroad  Commissioners  and  by  the 
Legislature.  The  former,  in  its  annual  re- 
ports of  1897,  1898,  and  1899,  very  pointedly 
called  attention  to  the  need  of  amendatory 
legislation  in  respect  of  street-surface  rail- 
road extensions;  and  the  latter,  in  1902,  adopt- 
ed tbe  recommendations  therein  made  by  the 
enactment  of  section  59a.  Much  might  be 
said  as  to  the  far-reaching  effect  of  this  prac- 
tical construction,  and  tbe  legal  weight  which 
should  be  given  to  it,  but,  since  it  is  in  per- 
fect accord  with  our  own  view  of  the  statute, 
we  deem  it  unnecessary  to  further  extend  the 
discussion. 

The  judgment  should  be  affirmed,  with 
costs. 


PARKER,  C.  J.,  and  O'BRIEN,  MARTIN, 
and  VANN,  JJ.,  concur.  GRAY,  J.,  not  Sit- 
ting.'   BARTLETT,  J.,  taking  no  part 

Judgment  affirmed. 
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SVENSON  v.  SVENSON. 

(Court  of  Appeals  of  New  York.    March  15, 

1904.) 

MARRIAGES-ANNULMENT— FRAUD— CONCEAL- 
ED DISEASE— APPEAL-AFFIRMANCE. 

1.  Where  one  of  the  parties  at  the  time  of  the 
celebration  of  a  marriage  is  affected  with  a 
chronic  venereal  disease,  which  fact  Is  conceal- 
ed, it  is  a  ground  for  annulment  of  the  mar- 
riage, under  2  Rev.  St  pt.  2,  c.  8,  tit  1,  i  4, 
for  fraud,  even  assuming  that,  at  the  time  of 
the  application  for  annulment,  he  had  practical- 
ly recovered. 

2.  The  Appellate  Division  cannot  affirm  an 
unwarranted  judgment  dismissing  a  complaint 
in  an  action  to  annul  a  marriage  on  the  ground 
of  some  supposed  collusion  between  the  parties, 
where  no  such  issue  was  raised  on  the  trial  or 
determined  by  the  trial  judge. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Marguerite  Svenson  against  Os- 
car H.  Svenson.  From  a  judgment  of  the 
Appellate  Division  (79  N.  Y.  Supp.  657)  af- 
firming a  judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

The  action  was  brought  to  procure  an  an- 
nulment of  the  marriage  between  the  plaintiff 
and  defendant  upon  the  ground  of  fraud,  in 
that  the  defendant,  at  the  time  of  tbe  mar- 
riage, was  suffering  from  a  chronic  and  con- 
tagious venereal  disease,  which  he  concealed 
from  the  plaintiff.  The  parties  were  mar- 
ried in  the  city  of  New  York,  March  29,  1900. 
The  plaintiff  was  induced  to  consent  to  such 
marriage  through  representations  made  by 
the  defendant  that  he  was  at  the  time  in 
good  health  and  physically  able  to  consum- 
mate and  discharge  the  marital  functions, 
and  she  believed  such  representations  and 
relied  thereon.  At  the  time  of  tbe  mar- 
riage, and  long  prior  thereto,  the  defendant 
was  suffering  from  a  chronic  and  contagious 
venereal  disease,  and  knew  such  fact.  He 
concealed  from  the  plaintiff  his  real  character 
and  physical  condition  prior  to  such  mar- 
riage, and  she  had  no  knowledge  thereof. 
After  the  marriage  be  stated  to  her  that  it 
would  be  Impossible  for  him  to  cohabit  with 
her  as  man  and  wife  by  reason  of  such  dis- 
ease. At  the  time  of  the  trial  he  had  prac- 
tically recovered.  The  plaintiff  and  defend- 
ant never  cohabited  as  man  and  wife,  and 
such  marriage  has  never  been  consummated. 
As  soon  as  she  ascertained  the  falsity  of  such 
representations,  and  the  defendant's  true 
character  and  physical  condition,  she  immedi- 
ately left  him,  and  did  not  afterwards  co- 
habit with  him.  The  foregoing  are  the  facts 
as  found  by  the  trial  court  As  conclusions 
of  law,  it  held  that  tbe  marriage  was  not  ob- 
tained by  such  fraud  as  called  for  an  annul- 
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.  ment  or  as  would  Justify  such  relief,  the  de- 
fendant having  since  recovered,  and  It  there- 
upon dismissed  the  complaint  upon  the  merits. 
Upon  appeal  to  the  Appellate  Division  (TO  N. 
Y.  Snpp.  657),  that  court  In  effect  held  that 
the  trial  court  erred  In  deciding  that  the 
plaintiff  could  not  recover  upon  the  ground 
stated,  but  affirmed  the  Judgment  upon  the 
theory  that  there  was  collusion  between  the 
parties  upon  the  trial  of  the  action,  and  for 
that  reason  alone  the  Judgment  was  affirmed. 

X  Stewart  Ross,  for  appellant 

MARTIN,  J.  (after  stating  the  facts).  We 
share  in  the  unwillingness  of  the  learned 
Appellate  Division  to  indorse  the  decision 
of  the  Special  Term  or  the  ground  upon  which 
is  was  based,  or  to  assert  the  doctrine  that 
an  innocent  and  unsuspecting  girl  who  mar- 
ries a  man  afflicted  with  a  chronic,  contagious, 
and  hereditary  venereal  disease,  and  who 
therefore  refuses  to  consummate  the  mar- 
riage, may  not  procure  a  decree  annulling 
the  same  because  of  the  fraud  involved  In 
the  existence  of  such  a.  condition  and  Its 
concealment  from  her. 

The  statute  of  this  state  relating  to  mar- 
riages and  the  annulment  thereof,  among 
other  things,  provides:  "When  either  of  the 
parties  to  a  marriage  shall  be  Incapable,  for 
want  of  age  or  understanding,  of  consenting 
to  a  marriage,  or  shall  be  incapable  from 
physical  causes,  of  entering  into  the  mar- 
riage state,  or  when  the  consent  of  either 
party  shall  have  been  obtained  by  force  or 
fraud,  the  marriage  shall  be  void,  from  the 
time  its  nullity  shall  be  declared  by  a  court 
of  competent  authority."  2  Rev.  St  pt  2, 
c.  8,  tit.  1,  i  4.  The  findings  of  fact  In  this 
case  were  in  the  plaintiffs  favor,  and  sub- 
stantially Included  all  the  allegations  of  the 
complaint  But  the  relief  sought  was  denied 
upon  the  ground  that  the  defendant  two 
years  after  the  marriage,  had  practically  re- 
covered. What  a  practical  recovery  from 
such  a  disease  may  import  where  it  has  ex- 
isted for  more  than  two  years,  with  the  dan- 
ger of  Its  return  and  ultimate  transmission, 
it  Is  difficult  if  not  impossible,  to  determine. 
But  it  Is  certain,  at  least,  that  at  the  time 
of  the  marriage  the  defendant  was  incapable 
of  meeting  the  obligations  and  performing 
the  functions  of  the  marital  relation,  and 
was  morally  and  physically  unfit  to  become 
or  continue  to  be  the  husband  of  a  pure  and 
innocent  girl.  When  he  concealed  that  con- 
dition from  her,  and  still  induced  her  to 
marry  him  in  ignorance  thereof,  he  was 
guilty  of  a  base  and  unmitigated  fraud  as  to 
a  matter  essential  to  the  relation  into  which 
they  contracted  to  enter.  Obviously,  the 
principle  that  refuses  relief  in  cases  of  or- 
dinary ill  health  after  the  marriage  contract 
has  been  actually  consummated  has  no  ap- 
plication to  a  case  like  this,  where  there  has 
been  no  consummation,  and  the  disease  is 
one  involving  disgrace  in  its  contraction  aud 


presence,  contagion  in  marital  association, 
and  includes  danger  of  transmission  and 
heredity  that  even  science  cannot  fathom 
or  certainly  define.  The  suppression  of  the 
presence  of  a  disease  including  such  dire 
and  disastrous  possibilities,  directly  affecting 
the  marital  relation,  constitutes  a  fraud 
which  clearly  entitles  the  Innocent  party  to 
a  decree  annulling  the  marriage  contract, 
particularly  when  it  has  not  been  consum- 
mated. "Marriage  begins  by  contract  and 
results  in  a  status.  If,  before  children  are 
begotten,  before  debts  are  created,  real  es- 
tate involved,  and  the  community  nave  long 
recognized  the  relation,  the  injured  party 
seeks  relief  from  fraud,  error,  or  duress,  it 
seems  clear  that  no  consideration  of  public 
policy  will  prevent  a  court  from  annulling 
a  marriage  where  the  relation  has  not  fully 
ripened  into  the  complications  of  a  public 
statu&  In  such  case  the  marriage  Is  but 
little  more  than  a  contract,  and,  in  view  of 
the  serious  consequences  to  follow,  the  degree 
of  fraud  which  vitiates  a  contract  should  be 
sufficient"  Nelson  on  Marriage  &  Divorce, 
i  600.  "Where  there  has  been  no  consumma- 
tion, any  fraud  which  would  be  sufficient 
to  annul  a  contract  should  in  reason  be  suf- 
ficient to  annul  a  marriage  ceremony.  No 
satisfactory  reason  of  the  law  will  Justify 
the  courts  in  declaring  valid  such  a  contract 
marriage,  when  tainted  with  fraud  or  du- 
ress, where  the  only  effect  will  be  the  pun- 
ishment of  the  innocent  and  the  confiscation 
of  his  or  her  property  by  the  deception.  If 
the  marriage  Is  declared  valid,  it  will  exist 
in  name  only,  preventing  both  parties  from 
marrying  again,  and  bringing  the  marriage 
relation  into  disrepute.  Every  reason  for 
relief  from  fraud  is  applicable  here,  where 
a  denial  of  relief  is  fraught  with  evil  conse- 
quences much  greater  than  those  flowing 
from  ordinary  conduct"  Id.  602.  "Whatev- 
er of  fraud,  of  error,  or  duress  will  vitiate 
any  other  contract  should  ordinarily  be  re- 
ceived as  sufficient  to  vitiate  the  mere  mar- 
riage contract  whether  executory  or  execut- 
ed, viewed  as  a  thing  separate  from  the  con- 
summation which  follows."  1  Bishop  on 
Marriage  &  Divorce,  §  166  et  seq.  This  prin- 
ciple was  very  clearly  and  concisely  stated 
by  Woodward,  J.,  in  Di  Lorenzo  v.  Dl  Loren- 
zo, 71  App.  DIv.  609,  519,  75  N.  Y.  Supp.  878, 
886,  as  follows:  "When,  however,  the  fraud 
is  discovered  before  the  marriage  is  consum- 
mated, and  the  innocent  party  refuses  to  co- 
habit the  marriage  is  so  inchoate  and  incom- 
plete that  the  status  of  the  parties  is  similar 
to  that  of  parties  to  an  executory  contract, 
and  may  be  annulled  without  violating  any 
considerations  of  public  policy."  This  court, 
in  Kujek  v.  Goldman,  160  N.  Y.  176,  179,  44 
N.  E.  773,  774,  34  L  R.  A.  156,  55  Am.  St. 
Rep.  670,  In  discussing  the  question  of  the 
marital  relation,  made  this  remark:  "It  is 
difficult  to  see  why  a  fraud,  which,  if  prac- 
ticed with  reference  to  a  contract  relating  to 
property  merely,  would  support  an  action, 
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should  not  be  given  the  same  effect  when  it 
involves  a  contract  affecting  not  only  prop- 
erty rights,  but  also  the  most  sacred  relation 
of  life."  This  principle  seems  quite  applica- 
ble where  the  marriage  rests  in  contract 
alone,  and  has  not  ripened  into  "the  compli- 
cations of  a  public  status."  Again,  in  Di  Lo- 
renzo v.  Di  Lorenzo,  174  N.  Y.  467,  472,  67 
N.  B.  63,  64,  which  was  an  action  to  annul  a 
marriage  contract  upon  the  ground  of  fraud, 
it  was  said:  "The  free  and  full  consent, 
which  is  of  the  essence  of  all  ordinary  con- 
tracts, is  expressly  made  by  the  statute  nec- 
essary to  the  validity  of  the  marriage  con- 
tract The  minds  of  the  parties  must  meet 
in  one  intention.  It  is  a  general  rule  that 
every  misrepresentation  of  a  material  fact, 
made  with  the  intention  to  Induce  another  to 
enter  into  an  agreement,  and  without  which 
he  would  not  have  done  so,  justifies  the  court 
in  vacating  the  agreement  It  is  obvious 
that  no  one  would  obligate  himself  by  a  con- 
tract if  he  knew  that  a  material  representa- 
tion, entering  into  the  reason  for  bis  consent, 
was  untrue.  There  is  no  valid  reason  for 
excepting  the  marriage  contract  from  the 
general  rule.  In  this  case  the  representation 
of  the  defendant  was  as  to  a  fact  except  for 
the  truth  of  which  the  necessary  consent  of 
the  plaintiff  would  not  have  been  obtained  to 
the  marriage.  *  •  •  The  minds  of  the 
parties  did  not  meet  upon  a  common  basis  of 
operation.  The  artifice  was  such  as  to  de- 
ceive a  reasonably  prudent  person,  and  to  ap- 
peal to  his  sense  of  honor  and  of  duty.  The 
plaintiff  had  a  right  to  rely  upon  the  defend- 
ant's statement  of  a  fact,  the  truth  of  which 
was  known  to  her  and  unknown  to  him,  and 
he  was  under  no  obligation  to  verify  a  state- 
ment to  the  truth  of  which  she  had  pledged 
herself.  It  was  a  gross  fraud,  and  upon  rea- 
son, as  upon  authority,  I  think  it  afforded  a 
sufficient  ground  for  a  decree  annulling  the 
marriage."  In  that  case  the  representation 
was  that  the  defendant  had  been  delivered  of 
a  child  of  which  the  plaintiff  was  the  father. 
While  it  may  well  be  said  that  the  cases  to 
which  we1  have  previously  referred  are  not 
precisely  analogous  to  the  case  at  bar,  yet 
the  principles  laid  down  by  the  text-writers 
and  in  those  cases  establish  a  general  doc- 
trine more  or  less  applicable  to  the  case  un- 
der consideration. 

There  Is,  however,  another  line  of  cases 
more  closely  resembling  the  case  at  bar, 
which  will  now  be  considered.  Smith  v. 
Smith,  171  Mass.  404,  408,  50  N.  B.  933,  936, 
41  L.  B.  A.  800,  68  Am.  St  Rep.  440,  was  an 
action  to  procure  a  sentence  of  nullity  of  mar- 
riage. In  that  case  it  was  held  that  it  was 
within  the  power  of  the  superior  court  to  en- 
ter a  decree  declaring  a  marriage  void,  where 
it  appeared  that  the  libelant  after  the  cere- 
mony and  before  the  consummation  of  the 
marriage,  on  learning  tbat  the  respondent 
was  afflicted  with  a  venereal  disease,  refus- 
ed to  live  with  him.  The  court,  in  discussing 
that  case,  said:    "The  case  at  bar  rests  sole- 


ly upon  fraud  in  regard  to  the  bodily  con-. 
dition  of  the  libelee.  As  we  have  already* 
seen,  the  previous  unchastity  of  the  libelee 
Is  not  enough  to  entitle  the  libelant  to  relief. 
Indeed,  we  are  not  quite  certain  from  the 
report  that  the  libelee  might  not  have  been 
constitutionally  affected  with  the  disease 
from  his  birth.  But  on  the  findings  of  the 
Judge,  his  concealed  disease  was  such  as 
would  leave  with  him  no  foundation  on  which 
the  marriage  relation  could  properly  rest  It 
had  advanced  to  such  a  stage  as  probably  to 
be  Incurable.  The  libelant  could  not  live 
with  him  as  bis  wife  without  making  herself 
a  victim  for  life,  and  giving  to  her  offspring, 
if  she  had  any,  an  inheritance  of  disease 
and  suffering.  While  this  case  lacks  the  ele- 
ment of  Introducing  a  bastard  child  Into  the 
husband's  family,  which  existed  in  Reynolds 
v.  Reynolds,  3  Allen,  605,  it  has  the  element 
of  a  loathsome,  incurable  contagious  disease 
to  be  communicated  to  the  wife,  which  the 
other  had  not.  Few,  if  any,  would  be  bold 
enough  to  say  that  it  was  the  duty  of  the 
libelant  on  discovery  of  the  fraud  before  the 
consummation  of  the  marriage,  to  give  her- 
self up  as  a  sacrifice,  and  to  become  a  party 
to  the  transmission  of  such  a  disease  to  her 
posterity."  This  case  was  followed  by  the 
case  of  Vondal  v.  Vondal,  175  Mass.  383,  56 
N.  a  586,  78  Am.  St  Rep.  502,  where  it  was 
held  that  the  concealed  existence  of  a  vene- 
real disease  in  one  of  the  parties  to  a  mar- 
riage which  has  been  consummated  is  not  a 
sufficient  ground  for  the  annulment  of  the 
marriage,  but  that  case  turned  upon  the  fact 
of  a  presumed  consummation  of  the  marriage 
by  cohabitation  within  four  months  after  its 
celebration.  In  an  anonymous  case,  21  Misc. 
Rep.  765,  49  N.  Y.  Supp.  331,  the  facts  were 
In  all  essential  respects  identical  with  the 
facts  In  this  case,  and  it  was  held  by  the 
referee  before  whom  it  was  tried  that  the 
marriage  should  be  annulled  upon  the  ground 
that  the  presence  of  such  a  disease  was  a 
fraud  upon  the  plaintiff;  that  the  contract 
having  been  made  In  reliance  upon  the  rep- 
resentation of  the  defendant  that  he  was  in 
good  health,  an  annulment  of  the  marriage 
was  recommended.  In  that  action  the  learn- 
ed referee  refers  to  an  unreported  case,  de- 
cided in  July,  1897,  by  Mr.  Justice  Truax, 
wherein  a  marriage  was  dissolved  for  fraud 
in  the  suppression  by  the  defendant  of  the 
fact  that  he  was  affected  at  the  time  of  the 
marriage  with  syphilis,  which  he  gave  to  his 
wife,  and  which  was  transmitted  to  a  child 
born  of  the  marriage,  who  afterwards  died. 
In  Meyer  v.  Meyer,  49  How.  Prac.  311,  a  simi- 
lar doctrine  was  held.  Byder  v.  Byder,  66  Vt 
158,  28  Atl.  1029,  44  Am.  St  Bep.  833,  is  to  the 
effect  that  if  the  wife,  at  the  time  of  contract- 
ing the  marriage  relation,  conceals  from  her 
husband  the  fact  that  she  has  chronic  and  in- 
curable syphilis,  it  would  amount  to  a  fraud 
for  which  the  marriage  may  be  annulled,  un- 
der the  statute  which  provides,  "The  marriage 
contract  may  be  annulled  when,  at  the  time 
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of  the  marriage,  either  party  •  •  *  was 
•  •  •  >  physically  incapable  of  entering  In- 
to the  marriage  state,  or  when  the  consent  of 
either  party  -was  obtained  by  force  or  fraud." 

Without  further  discussion  of  this  ques- 
tion, we  are  clearly  of  the  opinion  that  the 
plaintiff  waB  entitled  to  the  relief  sought  in 
this  action,' and  this  conclusion  is  Justified  by 
the  principle  of  these  authorities.  It  la  evi- 
dent that,  the  marriage  not  having  been  con- 
summated, the  usual  considerations  of  public 
policy  which  apply  to  a  case  where  the  rela- 
tion has  by  consummation  of  the  marriage 
ripened  Into  a  public  status  do  not  exist  here. 
There  was  between  these  parties  little  more 
than  a  contract  to  marry,  and  we  are  aware 
of  no  principle  of  public  policy  which  would 
be  subverted  by  annulling  this  marriage,  or 
which  requires  us  to  compel  the  plaintiff  to 
consummate  the  marriage  and  give  herself, 
up  as  a  sacrifice  to  the  possibilities  Involved 
in  such  a  course. 

As  we  have  already  seen,  the  learned  Ap- 
pellate Division  entertained  the  same  opinion 
as  that  reached  by  this  court  upon  the  merits 
of  this  action,  but  affirmed  the  Judgment  on 
the;  ground  of  some  supposed  collusion  be- 
tween the  parties.  No  such  issue  was  raised 
on  the  trial  or  decided  by  the  trial  court 
Presumably  that  conclusion  was  reached 
principally  from  tbe  fact  that  the  defendant 
appeared  by  an  attorney,  who,  on  the  trial, 
waived  the  provisions  of  section  834  of  tbe 
Code  of  Civil  Procedure  In  the  manner  re- 
quired by  section  836  of  that  act,  thus  en- 
abling the  plaintiff  to  prove  by  a  physician 
the  physical  condition  of  the  defendant  when 
the  marriage  contract  was  entered  into,  which 
she  could  not  have  done  in  that  manner  ex- 
cept by  such  waiver.  If  there  remained  In 
the  defendant  a  single  spark  of  manhood, 
how  could  he  have  done  otherwise?  More- 
over, the  record  tends  to  disclose  that  this 
course  was  pursued  by  the  defendant  to 
avoid  being  called  as  a  witness  and  com- 
pelled to  testify  to  his  own  ignominy  and  dis- 
grace. It  may  be  that  upon  the  record  the 
learned  Appellate  Division,  by  virtue  of  its 
right  to  examine  into  the  facts,  possessed  au- 
thority to  award  a  new  trial  upon  the  ground 
that  the  plaintiff  was  entitled  to  a  decree  an- 
nulling her  marriage,  but  it  had  not  the  pow- 
er to  affirm  an  Incorrect  and  unwarranted 
judgment  upon  some  other  supposed  ground 
not  tried  or  established  at  the  trial,  and  thus 
defeat  the  plaintiff  and  conclusively  deprive 
her  of  a  Judgment  upon  the  merits,  to  which 
she  was  entitled.  In  Matter  of  Fltzsimons, 
174  N.  Y.  15,  25,  66  N.  B.  554,  557,  when  tbe 
case  reached  the  Appellate  Division,  the  ques- 
tion upon  which  the  motion  was  decided  by 
the  court  below  was  ignored,  and  the  court 
held,  as  a  matter  of  law,  that  the  agreement 
was  unconscionable,  and  In  that  case,  on  ap- 
peal to  this  court,  It  was  said:  "Under  the 
circumstances  it  seems  Impossible  that  the 
learned  Appellate  Division  bad  any  Jurisdic- 
tion to  review  that  question,  when  there  was 


no  Issue  raising  it  or  trial  presenting  the 
facts  relating  thereto.  Surely  the  appellant 
could  not  properly  be  thrown  out  of  court, 
and  have  his  petition  dismissed  and  all  re- 
lief denied,  without  an  opportunity  to  be 
heard  upon  the  question.  •  •  •  When  that 
question  has  been  passed  upon  by  the  trial 
court  It  may  be  properly  presented  to  the 
learned  Appellate  Division  for  review,  but 
until  it  is  so  presented  that  court  has  no  right 
to  determine  the  question.  'It  is  one  of  the 
fundamental  principles  of  our  law  that  ques- 
tions of  fact  are  to  be  tried  and  determined 
in  a  court  of  original  Jurisdiction,  and  It  is 
not  the  appropriate  function  of  an  appellate 
court  to  determine  controverted  questions  of 
fact  and  render  final  Judgment  upon  such  de- 
termination.'"  Benedict  v.  Arnoux,  154  N. 
Y.  715,  724,  49  N.  E.  326.  Applying  the  prin- 
ciple of  these  authorities  to  the  question  un- 
der consideration,  it  becomes  obvious  that 
the  Appellate  Division  exceeded  its  authority, 
as  a  court  of  review,  by  raising  and  deciding 
a  new  issue,  and  thereupon  affirming  a  judg- 
ment which  was  otherwise  invalid  and  should 
have  been  reversed. 

The  judgments  of  the  Special  Term  and  tbe 
Appellate  Division  should  be  reversed,  and  a 
new  trial  ordered,  costs  to  await  the  final 
award  herein. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  VANN,  and  WERNER,  JJ,  concur. 
GRAY,  J.,  absent 

Judgments  reversed,  etc. 

(186  Mass.   214) 

LORD  T.  INHABITANTS  OF  WAKEFIELD. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Feb.  27,  1904.) 

MASTER  AND  SERVANT— PERSONAL  INJURIES- 
ASSUMPTION  OP  RISK— DIRECTION  OF 
SUPERINTENDENT. 

1.  An  employ^  of  a  city  owning  an  electric 

lighting  system  was  directed  by  his  superintend- 
ent to  climb  a  pole  and  cut  the  wires,  and,"  after 
cutting  part  of  them,  felt  the  pole  tremble,  and 
saw  the  remaining  wires  sag.  He  asked  the 
foreman  if  be  had  not  better  guy  the  pole,  and 
was  told  that  the  pole  was  all  right,  and  to  cut 
the  wires.  On  cutting  the  other  wires,  the 
pole,  which  was  rotten  inside,  fell,  injuring  the 
employe.  Held  that  as  the  risk  was  not  ob- 
vious, and  the  superintendent  was  present,  the 
employs  did  not  assume  the  risk. 

Exceptions  from  Superior  Court,  Middlesex 
County;  Robert  R.  Bishop,  Judge. 

Action  by  Frederick  N.  Lord  against  the 
Inhabitants  of  Wakefield.  Judgment  for  de- 
fendant and  plaintiff  brings  exceptions.  Ex- 
ceptions sustained. 

Hamilton  &  Eaton,  for  plaintiff.  John 
Lowell  and  James  A.  Lowell,  for  defendant 

LATHROP,  J.  This  Is  an  action  of  tort, 
with  a  count  at  common  law  and  several 
counts  under  St  1887,  p.  899,  C  270,  and  the 
amendments  thereof,  for  personal  Injury  sus- 
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toined  by  the  plaintiff  while  In  the  employ 
of  the  defendant  At  the  trial  in  the  supe- 
rior court  at  the  close  of  the  plaintiff's  evi- 
dence a  verdict  was  ordered  for  the  defend- 
ant, and  the  case  comes  before  us  on  the 
plaintiff's  exceptions,  with  a  full  report  of 
the  evidence.  The  evidence  is  set  forth  at 
unnecessary  length,  and  the  facts  In  the  case 
may  be  briefly  stated.  The  defendant  was  a 
municipal  corporation,  engaged  in  the  manu- 
facture and  distribution  of  electricity  for 
lighting  purposes,  under  St  1881,  p.  849,  c. 
370.  Under  section  16  of  this  act  it  was 
liable  for  any  injury  or  damage  to  persons 
or  property  "happening  or  arising  by  reason 
of  the  maintenance  or  operation  of  the  same, 
In  the  same  manner  and  to  the  same  extent 
as  though  the  same  were  owned  and  operated 
by  an  individual  or  private  corporation."  See 
Rev.  Laws,  c.  34,  I  28.  The  plaintiff  had 
been  in  the  defendant's  employ  at  two  differ- 
ent periods  for  four  years  and  nine  months. 
During  that  time  he  had  worked  as  a  trim- 
mer, by  which  we  understand  a  trimmer  of 
arc  lights,  and  had  also  been  a  general  helper 
about  the  electrical  works.  He  had  set  poles, 
helped  string  wires,  and  had  put  transform- 
ers on  poles.  On  the  day  of  the  accident 
June  18,  1801,  some  wires  were  to  be  cut 
to  allow  a  church,  which  was  to  be  moved, 
to  pass  between  two  poles.  One  Weare,  the 
superintendent  in  charge  of  the  wires  and 
all  outside  work,  was  sent  by  the  manager 
of  the  plant  with  the  plaintiff  and  a  fellow 
servant  to  attend  to.  the  cutting  of  the  wires. 
Weare  went  up  the  pole  to  look  after  some 
fire-alarm  wires  which  had  fallen  across  the 
pole.  Soon  after,  Weare  ordered  the  plain- 
tiff to  go  up  the  pole  and  cut  the  wires.  This 
pole  was  about  25  feet  high,  and  was  set 
in  1890.  In  obedience  to  the  order  of  Weare, 
the  plaintiff  went  up  the  pole,  and  with  one 
leg  over  the  cross-arm  and  the  other  leg  on 
a  step  of  the  pole  cut  two  of  the  wires.  The 
.  plaintiff  then  felt  the  pole  tremble,  and  saw 
the  other  wires  sag.  He  then  said  to  Weare, 
who  was  standing  at  the  foot  of  the  pole, 
"Don't  you  think  you  had  better  guy  this 
pole?"  Weare  replied,  "The  pole  is  all  right; 
cut  them  down."  The  plaintiff  then  cut  the 
wires,  the  pole  fell,  and  the  plaintiff  was  in- 
jured. The  pole  had  entirely  rotted  away  be- 
low the  ground,  and,  though  the  outside  was 
apparently  sound,  the  pole  was  rotten  for 
some  distance  above  the  ground. 

The  defendant  does  not  contend  that  the 
plaintiff  was  not  in  the  exercise  of  due  care, 
nor  that  there  was  not  evidence  of  negligence 
on  the  part  of  the  defendant;  and  no  ques- 
tion is  made  of  Weare  being  a  superintend- 
ent. The  contention  is  tnat  the  fall  of  the 
pole  was  one  of  the  risks  which  the  plaintiff 
assumed,  and  that  the  defendant  owed  him 
no  duty  to  inspect  the  pole.  But  the  answer 
to  this  contention  is  that  the  plaintiff  was 
acting  under  the  direct  and  immediate  con- 
trol of  the  superintendent  The  risk  was  not 
an  obvious  one,  and  the  plaintiff  might  treat 


the  language  of  the  superintendent  as  an  as- 
surance from  one  who  knew  better  than  he 
did  that  be  could  work  there  In  safety.  Ma- 
honey  v.  Bay  State  Pink  Granite  Co.,  184 
Mass.  287,  68  N.  E.  234,  and  cases  cited. 
The  defendant  relies  principally  upon  the  cas- 
es of  Mclsaac  v.  Northampton  Electric  Light- 
ing Co.,  172  Mass.  89,  51  N.  E.  524,  70  Am. 
St  Rep.  244,  and  Tanner  v.  New  York,  New 
'  Haven  &  Hartford  Railroad,  180  Mass.  572, 
62  N.  E.  993.  We  are,  however,  of  opinion 
that  the  case  before  us  is  distinguishable 
from  each  of  these  cases.  In  Mclsaac  v. 
Northampton  Electric  Lighting  Co.  the  plain- 
tiff was  an  experienced  lineman,  and  was 
sent  off  alone  .to  remove  two  wires  from  one 
pole  to  another.  He  attempted  to  do  the 
work  in  his  own  way,  and  was  injured  by 
the  fall  of  the  pole,  owing  to  its  rottenness 
.below  the  ground.  The  plaintiff  In  that  case 
knew  that  the  life  of  a  pole  was  limited, 
and  that  any  pole  after  a  time  would  become 
unsafe.  In  the  case  before  us  the  plaintiff 
was  not  an  experienced  lineman.  He  was  not 
sent  off  alone,  but  under  the  care  and  guid- 
ance of  a  superintendent,  who  was  to  give 
the  orders,  and  whose  orders  he  obeyed. 
There  is  nothing  in  the  evidence  to  show  that 
the  plaintiff  knew  that  the  life  of  a  pole  was 
limited,  or  that  the  pole  was  an  old  one.  It 
may  be  impracticable  for  an  electric  lighting 
company  to  have  a  long  line  of  poles  con- 
stantly inspected,  so  that  an  experienced 
workman,  sent  by  himself  to  remove  wires 
from  a  particular  pole,  has  no  right  to  as- 
sume that  the  pole  is  sound,  and  should,  as 
a  matter  of  precaution,  inspect  the  pole  for 
himself,  there  being  no  difficulty  in  ascertain- 
ing whether  any  particular  pole  Is  rotten  or 
not.  But  in  a  case  like  the  present  we  are 
of  opinion  that  it  was  the  duty  of  the  super- 
intendent to  Inspect  the  pole,  as  he  must  have 
known  that  when  the  wires  were  cut  the 
pole  would  fall  unless  the  pole  was  sound, 
and  its  condition  was  readily  ascertainable. 
In  Tanner  v.  New  York,  New  Haven  &  Hart- 
ford Railroad,  180  Mass.  572,  62  N.  E.  993, 
the  plaintiff  was  on  experienced  lineman,  and 
was  set  to  work  with  others,  under  a  super- 
intendent to  remove  wires  from  a  number 
of  old  poles  to  new  ones.  The  plaintiff  knew 
that  the  pole  was  an  old  one,  and  knew  the 
tendency  of  poles  which  had  been  set  for  a 
long  time  to  rot  beneath  the  surface  of  the 
ground.  After  he  had  thrown  off  the  wires, 
they  fell  across  a  wire  guy  which  connected 
the  pole  with  a  fence.  The  plaintiff  told  the 
superintendent  that  the  wires  were  crossed 
on  the  guy,  and  asked  him  what  he  should 
do  about  It  The  superintendent  told  him  to 
cut  it  and  the  pole  fell.  The  court,  in  Its 
opinion,  says:  "His  question  to  the  overseer 
was  not  whether  it  would  be  safe  for  him  to 
cut  the  guy,  and  it  could  not  be  found  fairly 
that  the  order  was  intended  to  be  an  expres- 
sion that  it  was  Bate  to  cut  It  or  that  the 
plaintiff  had  a  right  to  interpret  the  order 
as  such  aa  expression."    The  court  further 
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says:  "It  was  not  a  case  In  which  the  act 
of  Betting  the  workman  to  do  a  particular 
thing  in  a  particular  place  might  be  under- 
stood (airly  by  the  workman  to  be  an  asser- 
tion that  the  place  was  safe."  In  the  pres- 
ent case,  as  we  have  already  said,  the  plain- 
tiff was  not  an  experienced  lineman,  and  he 
was  set  to  work  to  do  a  particular  thing  In  a 
particular  place,  under  the  supervision  of  a 
superior,  who  knew  the  fact  that  he  was 
not  an  experienced  lineman.  While  the  con- 
versation shows  that  the  plaintiff  was  appre- 
hensive of  danger  if  the  pole  was  not  guyed, 
yet  we  are  of  opinion  that  it  was  a  case 
where  the  jury  could  find  that  he  might  well 
yield  his  Judgment  to  that  of  his  superior, 
and  obey  the  command.  McKee  v.  Tourtel- 
lotte,  167  Mass.  69,  71,  44  N.  E.  1071,  48  L.  B. 
A.  542. 

In  this  view  of  the  case,  it  becomes  un- 
necessary to  consider  the  construction  to  be 
given  to  the  provision  of  St  1899,  p.  296, 
c.  S37,  I  1,  which  provides:  "Every  person 
or  corporation,  private  or  municipal,  owning 
or  operating  a  line  of  wires  over  or  under 
streets  or  buildings  in  a  town,  shall  use  only 
strong  and  proper  wires  safely  attached  to 
strong  and  sufficient  supports,  and  Insulated 
at  all  points  of  attachment"  The  portion  of 
the  section  quoted  is,  in  substance,  the  same 
as  St  1890,  p.  358,  c.  404,  (  1,  except  that 
the  earlier  statute  applied  only  to  wires  over 
street)  in  a  city,  while  the  later  applies  to 
wires  over  or  under  streets  in  a  town.  In 
IlllDgsworth  v.  Boston  Electric  Light  Co.,  161 
Mass.  583.  87  N.  B.  778  25  L.  B.  A.  552, 
Chief  Justice  Field,  in  delivering  the  opinion 
of  the  court,  left  It  undecided  whether  It  was 
the  intention  of  St  1890,  p.  358,  c  404,  to 
give  a  private  person  a  cause  of  action  for 
anv  violation  of  the  first  section  of  the  stat- 
ute. If,  in  consequence  of  such  violation,  he 
suffers  damage  in  his  person  or  property. 
No  such  question  arises  here,  for  the  right 
of  action  Is  given  by  St  1891,  p.  95G,  c  370, 
116. 

Exceptions  suatpined. 


(US  Man.  281) 

COMMONWEALTH  v.  BOSTON  TERMINAL 
CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    March  3,  1904.) 

EMINENT  DOMAIN— STATE  LANDS— CONDEMNA- 
TION BY  UNION  DEPOT  COMPANY— COMPEN- 
SATION—IMPLIED GRANT— CONSTRUCTION  OF 

:    STATUTE. 

1.  Acts  1896,  p.  520,  c.  616,  created  the  Bos- 
ton Termiual  Company,  to  build  a  union  station 
and  to  provide  terminal  facilities  for  certain 
railroads.  'The  power  of  eminent  domain  was 
conferred  on  the  company,  to  be  exercised  un- 
der the  laws  of  the  commonwealth,  which  con- 
templated the  assessment  of  damages.  The  rail- 
road companies' named  were  required  to  pay  in, 
in  cash,  all  the  company's  capital  stock,  before 
any  land  was  taken.  The  company  was  requir- 
ed to  convey  to  the  city  of  Boston,  without 
compensation,  a  certain  portion  of  the  land  tak- 
en,  constituting  extensions  of  certain   streets. 


Held,  that  the  company  could  not  avoid  pay- 
ment for  lands  of  the  state  below  low  tide 
water  mark,  condemned  by  it  and  embraced 
within  such  street  extensions,  on  the  theory  that 
the  statute  amounted  to  an  implied  grant;  the 
sacrifice  of  the  public  rights  of  navigation  and 
fishery  being  compensated  by  the  new  easement 
of  way  created  by  the  extension  of  the  streets. 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County;  John  H.  Hardy,  Judge. 

Petition  by  the  commonwealth  against  the 
Boston  Terminal  Company  to  secure  com- 
pensation for  land  taken  by  the  respondent 
below  low  tide  water  mark.  Case  reported 
and  reserved  to  the  Supreme  Judicial  Court 
upon  petition,  agreed  facts,  and  demurrer. 
Overruling  of  demurrer  affirmed. 

Robert  G.  Dodge  and  Fredk.  H.  Nash, 
Asst.  Atty.  Gen.,  for  petitioner.  Samuel  Hoar 
and  Woodward  Hudson,  for  respondent 

BRALEY,  J.  It  must  now  be  taken  as 
settled  that  the  territorial  limits  of  the' 
commonwealth  extend  one  marine  league 
from  Its  seashore  at  the  line  of  extreme  low 
water,  and  the  title  to  the  land  within  these 
boundaries,  except  as  It  may  have  been  grant- 
ed to  others  or  acquired  by  them  previously 
to  St  1867.  p.  676,  c.  275,  by  prescription.  Is 
vested  in  the  state.  St  1859.  p.  640,  c.  289; 
Gen.  St  1860,  c.  1,  {  1;  Pub.  St  1882,  c.  1, 1 1; 
Dunham  v.  Lamphere,  8  Gray,  268-270; 
Wonson  v.  Wonson,  14  Allen,  71-82;  Nichols 
v.  Boston,  98  Mass.  39,  93  Am.  Dec.  132; 
Cora.  v.  Manchester,  152  Mass.  230-240,  25 
N.  E.  113,  9  L.  R.  A.  236,  23  Am.  St  Rep.  820; 
Attorney  General  v.  Revere  Copper  Co.,  152 
Mass.  444-150,  25  N.  E.  605,  9  L.  R.  A.  510; 
Manchester  v.  Massachusetts,  139  U.  S.  240, 
11  Sup.  Ct  559,  35  L.  Ed.  159. 

In  its  sovereignty  it  represents  not  only  the 
proprietary  right  formerly  held  by  the  King, 
and  which  at  the  Revolution  was  In  the  col- 
ony, and  then  passed  by  succession  to  the 
state,  but  it  also  became  vested  by  the  same 
event  with  Jurisdiction  and  dominion  over 
the  common  rights  of  the  people  at  large  to 
the  free  use  of  such  tidal  waters  for  fishing 
and  navigation.  Barker  v.  Bates,  13  Pick. 
255-259,  23  Am.  Dec  678;  Dill  v.  Wareham, 
7  Mete.  438;  Drake  v.  Curtis,  1  Cush.  413; 
Com.  v.  Alger,  7  Cush.  53-58;  Com.  v.  Hil- 
ton, 174  Mass.  29,  30,  54  N.  E.  362,  45  L.  R.  A. 
475;  McCready  v.  Virginia,  94  U.  S.  391,  24 
L.  Ed.  248. 

Whatever  may  have  been  the  rights  of  the 
crown  under  the  early  common  law,  the 
King  could  not  in  recent  times  sell  his  pro- 
prietary Interest  in  lands  covered  by  such 
waters,  so  as  to  deprive  his  subjects  of  these 
rights.  Weston  v.  Sampson,  8  Cush.  349, 
351,  64  Am.  Dec.  764;  Attorney  General  v. 
Parmenter,  10  Price,  278,  412;  Gann  v. 
Wbitstable  Free  Fishers,  11  H.  L.  Cas.  192, 
217. 

In  this  country  the  decisions  of  the  courts 
of  the  several  states  as  to  the  right  of  the 
state  to  devest  itself  of  its  trusteeship  have 
not  been  uniform.    The  cases  are  collected 
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and  exhaustively  reviewed  and  the  princi- 
ple discussed  by  Gray,  J.,  in  Shively  v.  Bowl- 
by,  152  U.  S.  1,  26,  14  Sup.  Ct  548,  38  I*. 
Ed.  331.  But  the  common  law  of  this  state, 
whatever  the  rule  may  have  been  in  other 
jurisdictions,  has  not  recognized  this  limi- 
tation as  binding  on  the  Legislature,  to  whom 
is  given  the  control  of  all  public  rights. 

Originally,  and  before  the  ordinance  of 
1647,  the  title  of  the  colony  to  which  the 
state  succeeded  included  flats  between  high 
and  low  water  mark.  By  that  ordinance 
these  flats  not  previously  granted  to  individ- 
uals or  appropriated  to  public  uses  became  the 
property  of  the  owner  of  the  adjoining  up- 
land, "where  the  sea  doth  not  ebb  above  a 
hundred  rods,  and  not  more  wheresoever  it 
ebbs  further."  Wonson  v.  Wonson,  ubi  su- 
pra. But  the  ordinance  left  unaffected  the  re- 
mainder of  the  public  domain  below  the  line 
established,  and  within  the  limit  subsequent- 
ly defined  as  a  marine  league  therefrom. 

The  title  or  proprietary  right  is  to  the  soil 
itself,  not  to  the  water  that  may  cover  it, 
either  for  a  part  or  all  of  the  time.  That 
is,  the  state,  having  the  absolute  power  to 
terminate  the  trust  which  is  appurtenant  to 
its  ownership,  can  refuse  to  act  longer  as 
trustee,  and  convey  Its  property,  so  that  the 
grantee  will  bold  it  free  from  the  trust. 
Boston  v.  Richardson,  105  Mass.  351,  356, 
362,  363;  Henry  v.  Newburyport,  149  Mass. 
582,  585,  22  N.  E.  75,  5  L.  R  A.  179;  Mar- 
tin v.  Waddell,  16  Pet  367,  410,  10  L.  Ed. 
997;  McCready  v.  Virginia,  ubi  supra. 

The  state,  being  vested  with  both  rights, 
can  by  way  of  grant  pass  its  interest  by  an 
act  of  the  Legislature  in  lands  that  are  be- 
low extreme  low-water  mark,  and  which, 
when  filled  by  the  grantee,  will  extinguish 
the  right  of  user  by  the  public  (Res.  1856,  p. 
284,  c.  76;  St  1860,  p.  154,  c.  200;  Boston  & 
Hingham  Steamboat  Co.  v.  Munson,  117 
Mass.  34;  Atty.  Gen.  v.  Gardiner,  117  Mass. 
492-499;  Drury  v.  Midland  Railroad,  127 
Mass.  571-583,  and  note;  Hastings  v.  Grlm- 
shaw,  153  Mass.  497,  27  N.  E.  521,  12  L.  R. 
A.  617),  though,  for  the  purposes  of  protection 
of  the  seashore,  and  securing  to  all  of  its  citi- 
zens the  right  and  benefit  of  unobstructed 
navigation  of  tidal  waters,  notwithstanding 
such  grant,  it  may  require  the  grantee  to 
obtain  Its  license  or  permission  to  wharf  or 
fill  before  such  waters  can  be  displaced  by 
any  structure  or  filling.  St  1866,  p.  107, 
c.  149;  Pub.  St.  1882,  c.  19,  §  8;  Atty.  Gen. 
v.  Boston  &  Lowell  Railroad  Company,  118 
Mass.  345-348;  Atty.  Gen.  v.  City  of  Cam- 
bridge, 119  Mass.  519.  See,  also,  in  this  con- 
nection, Lake  Shore  &  Michigan  Southern 
Railway  Company  v.  Ohio,  165  U.  S.  365,  17 
Sup.  Ct  357,  41  L.  Ed.  747;  Cummings  v. 
Chicago,  188  V.  S.  410,  23  Sup.  Ct  472,  47  I* 
Ed.  525;  Montgomery  v.  Portland,  190  U.  S. 
89,  23  Sup.  Ct  735,  47  L.  Ed.  965. 

The  commonwealth,  then,  must  be  held  to 
have  had  a  right  of  property  in,  and  title  to, 
the  several  parcels  of  land  described  in  the 


petition,  and  all  situated  below  the  line  of 
extreme  low  water.  By  the  demurrer  the 
respondent  admits  that  it  has  taken  this  land 
by  force  of,  and  in  accordance  with,  the  pro- 
visions of  St  1896,  p.  520,  C  516. 

The  Boston  Terminal  Company  was  organ- 
ized under  this  act  to  build  and  maintain  a 
union  passenger  station  in  the  southerly  part 
of  the  city  of  Boston,  and  to  provide  and 
operate  adequate  terminal  facilities  for  the 
various  railroad  companies  named  therein, 
which,  upon  completion  of  the  station,  are  re- 
quired to  occupy  and  use  it  Its  capital 
stock,  amounting  to  $500,000,  in  the  propor- 
tion of  one-fifth  to  each,  could  be  subscribed 
for  and  held  by  these  various  corporations, 
and  "all  said  capital  stock  shall  be  paid  in 
in  cash  by  said  railroad  companies  before 
the  said  corporation  takes  any  land  under 
this  act"  so  that  In  this  way  the  money  es- 
timated to  be  necessary  to  pay  for  the  land 
to  be  taken  for  the  site  of  the  proposed  sta- 
tion and  its  approaches  would  be  paid  in  be- 
fore the  work  was  begun.  The  immediate 
government  direction,  and  control  of  its  af- 
fairs was  vested  In  a  board  of  five  trustees, 
one  of  whom  was  to  be  appointed  by  each 
of  the  five  railroad  companies.  Instead  of 
the  railroad  companies  themselves  uniting  to 
build  the  station,  the  history  of  the  statute 
indicates  that  it  was  apparently  deemed  best 
that  the  several  persons  named  as  incorpo- 
rators should  organize  a  corporation  for  this 
purpose.  It  was  a  plan  undertaken  in  this 
form  by  those  connected  with  or  interested 
in  the  railroads  to  be  benefited,  and  It  is  too 
plain  for  discussion  that  standing  by  Itself, 
it  would  be  financially  unprofitable,  and  must 
fail  of  success,  and,  though  possessing  a 
distinct  and  independent  corporate  existence, 
the  respondent  must  be  treated  as  a  company 
created  and  organized  as  an  'auxiliary  to 
them.  Frazier  v.  New  York,  New  Haven  & 
Hartford  Railroad  Co.,  180  Mass.  427,  62  N. 
E.  731.  There  is  nothing  in  the  act  by 
which  it  was  compelled  to  begin,  go  forward, 
and  complete  this  work;  but  it  may  fairly 
be  inferred  and  conceded  that  If  once  com- 
menced, then  the  plan  was  to  be  carried  out 
according  to  the  specified  details,  and  to  this 
extent  it  may  be  said  to  be  mandatory. 
Bradford  v.  Old  Colony  It  Co.,  181  Mass.  33, 
35,  63  N.  E.  &  But  not, rigidly  so,  for  the 
language  used  as  to  the  taking  of  land  to 
change  the  streets  Is  permissive.  A  certain, 
amount  of  flexibility,  at  least  was  left  bo 
that  if  the  whole  territory  named  was  not 
necessary,  or  if  the  combination  of  the  parts, 
to  make  up  the  whole,  could  be  better  adjust- 
ed by  changes,  such  changes  were,  permissi- 
ble. If  it  be  granted  that  the  taking  of  the 
land  for  Dorchester  avenue  and  Summer 
street  and  for  the  station  Itself,  must  have 
necessarily  included  the  lands  described  in 
the  petition,  yet  it  was  open  to  the  respond- 
ent If  it  did  not  want  to  pay  for  what  it 
must  take,  either  to  abandon  its  project  or 
petition  for  a   change  in  the  act    Under 
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these  conditions,  it  was  within  the  power  of 
the  Legislature  to  determine  In  the  first  in- 
stance if  the  enterprise  for  whose  benefit  pri- 
vate property  was  to  be  appropriated  was  of 
such  a  character  that  the  purpose  of  the  re- 
spondent constituted  a  public  use  of  the 
land,  and  the  state  might  permit  a  part  of 
its  domain  to  be  taken  for  such  a  use  in  fee, 
or  a  less  interest  therein  without  compensa- 
tion, but  such  a  grant  must  be  made  by  a 
legislative  act.  Talbot  v.  Hudson,  16  Gray, 
417.  This  brings  us  to  the  main  contention 
of  the  respondent— that  here  such  a  grant 
should  be  inferred,  because  the  land,  after 
It  was  taken,  still  remained  subject  to  a 
public  easement;  nearly  one-half  in  area 
being  used  for  public  ways  known  as  Dor- 
chester avenue  and  Summer  street,  and  the 
remainder  for  the  station  itself.  Prince  v. 
Crocker,  166  Mass.  347-361,  44  N.  B.  446,  32 
L.  B.  A.  610.  And  though  the  nature  of  the 
user  by  the  public  had  changed  from  that  of 
rights  in  navigable  waters  to  those  of  rea- 
sonable facilities  of  access  to  and  transporta- 
tion as  passengers  on  railroads  that  were 
common  carriers,  and  into  legally  created 
highways  for  public  travel,  yet  the  easement 
in  each  instance  was  for  the  benefit  of  the 
public;  and  It  must  therefore  have  been 
intended  that  the  latter  easement  should  be 
taken  and  deemed  to  be  a  fair  equivalent  or 
set-off  for  the  other,  and  it  ought  not  to  be 
held  to  pay  for  the  land  so  taken.  Iu  taking 
the  land  authorized  by  the  statute,  a  title  in 
fee  was  to  be  acquired,  either  by  purchase 
from  the  owners,  or  by  the  exercise  of  the 
right  of  eminent  domain.  This  right  could 
not,  under  the  Constitution,  have  been  legally 
given  to  the  respondent,  if  it  were  not  for 
the  principle  that  land  held  by  railroads, 
whether  within  the  location  necessary  for 
the  placing  of  tracks,  or  to  afford  access  to 
them,  is  considered  subjected  to  a  public  use. 
Talbot  v.  Hudson,  nbi  supra;  Prince  v. 
Crocker,  ubl  supra.  But  if  a  fee  is  taken, 
the  title  Is  not  wholly  within  the  control  of 
the  state,  for,  when  the  public  use  ceases, 
then  land  so  held  is  the  private  property  of 
the  taker,  discharged  from  the  easement 
Mt  Hope  Cemetery  v.  Boston,  168  Mass.  509- 
512,  33  N.  E.  685,  35  Am.  St  Rep.  515,  and 
authorities  cited.  There  is  no  doubt  that  the 
title  of  the  respondent  in  this  case  must  be 
measured  by  the  extent  of  the  taking,  which 
was  in  fee,  and  not  of  a  mere  easement;  and 
the  strength  of  the  argument  is  weakened  by 
this  fact:  that  instead  of  relying  on  the  con- 
struction now  put  forward,  that  a  fee  was 
granted  by  implication,  and,  if  so,  then  the 
title  passed  absolutely  by  force  of  the  act 
and  nothing  further  was  necessary,  it  pre- 
ferred to  acquire  and  hold  the  land  through 
the  delegated  right  of  eminent  domain. 
"And  if  there  is  such  a  thing  as  a  new  title 
known  to  the  law,  one  founded  upon  a  taking 
by  the  right  of  eminent  domain  is  as  clear 
an  example  as  can  be  found."  Holmes,  C. 
J.,  In  Emery  v.  Boston  Terminal  Co.,  178 


Mass.  172-184,  59  N.  E.  768,  86  Am.  St  Bep. 
473. 

If  it  be  said  that  under  section  14  the  re- 
spondent was  subsequently  required  to  con- 
vey, without  compensation,  to  the  city  of 
Boston,  so  much  of  the  real  estate  described 
in  the  petition  that  is  now  within  the  layout 
and  location  of  Dorchester  avenue  and  Sum- 
mer street  and  that  it  could  not  be  compelled 
to  part  title  to  its  property  without  compen- 
sation, even  if  the  use  was  In  part  for  the 
benefit  of  the  public;  the  principal  question 
involved  is  not  affected,  for  the  reason  that 
the  respondent  was  not  obliged  to  accept  the 
act  but,  If  it  did,  then  it  must  be  held  to 
have  assented  to  this  condition.  Hampshire 
v.  Franklin,  16  Mass.  76-87. 

While  it  is  true  that  the  people  who  use 
the  facilities  for  travel  from  place  to  place 
furnished  by  the  railroads  occupying  the  ter- 
minal station,  which,  in  a  broad  sense,  can  be 
held  to  include  not  only  the  building,  but  all 
the  appurtenances  that  make  it  accessible  and 
usable  are  benefited,  yet  so  are  the  railroads 
themselves;  and  the  nature  of  the  undertak- 
ing itself,  from  whatever  point  of  view,  re- 
mains unchanged.  It  must  accept  the  bur- 
dens while  receiving  the  benefits.  And  the 
statute  1b  to  be  construed  as  a  legislative  act 
by  which  the  respondent  was  enabled  to  com- 
plete its  scheme  of  a  terminal  station  for  pe- 
cuniary profit  though  it  was  required  to  con- 
tribute a  part  of  its  property  to  another  public 
use,  made  necessary  solely  to  enable  it  to 
carry  out  its  purpose. 

It  cannot  be  held  that  the  state,  any  more 
than  an  individual,  parts  title  In  fee  to  real 
estate  by  implication  alone,  and  if  its  land 
Is  to  be  granted  in  aid  of  a  private  corpora- 
tion, even  if  the  public  may  thereby  be  more 
largely  accommodated.  This  intention  must 
clearly  appear  by  the  express  words  of  the 
'act  under  which  the  grant  Is  claimed.  Com. 
v.  Boxbury,  9  Gray,  431;  Commissioners  on 
Inland  Fisheries  v.  Holyoke  Water  Power 
Company,  104  Mass.  446,  447,  6  Am.  Bep. 
247;  Attorney  General  v.  Jamaica  Pond  Aq- 
ueduct Corporation,  133  Mass.  361-365;  The 
Charles  River  Bridge  v.  The  Warren  Bridge, 
11  Pet  420,  9  L.  Ed.  773,  938. 

There  is  no  doubt  that  where  the  precise 
wording  of  a  statute  is  such  that  ,if  exactly 
carried  out  the  result  would  not  be  what 
the  Legislature  intended,  the  literal  language 
used  may  be  rejected;  but  here  the  real  de- 
sign or  object  to  be  effected  is  precisely  and 
clearly  expressed,  and  the  words  used  must 
therefore  be  given  their  ordinary  meaning 
and  construction,  and  which  will  carry  that 
design  into  effect 

Though,  in  taking  the  lands  prescribed  by 
the  terms  of  the  act  it  would  be  obliged  to 
acquire  those  of  the  commonwealth  Included 
in  such  description,  no  intention  appears  to 
give  this  property  of  the  state  to  the  respond- 
ent or  to  grant  the  right  to  gain  title  upon 
conditions  other  than  those  by  which  it  was 
authorized  to  purchase  or  take  land  belonging 
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to  others.  The  authority  to  take,  and  the  re- 
quirement of  compensation  to  be  paid  for 
what  Is  taken,  go  together,  and  are  expressed 
In  the  same  language  as  to  both  classes  of 
owners.  Com.  t.  Boston  &  Maine  R.  Co.,  3 
Cush.  25;  Old  Colony  &  Fall  River  Railroad 
Co.  v.  County  of  Plymouth,  14  Gray,  156, 
161,  ad  flnem;  Grand  Junction  Railroad  & 
Depot  Company  v.  County  Commissioners  of 
Middlesex,  14  Gray,  533-565;  Boston  &  Al- 
bany Railroad  v.  Cambridge,  159  Mass.  283, 
284,  34  N.  B.  382,  and  cases  cited. 

The  ruling  of  the  superior  court  was  right, 
and  the  order  overruling  the  demurrer  is  af- 
firmed.   So  ordered. 


(183  Mass.   233) 

LAING  v.  MITTEN. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Feb.  27,  1904.) 

MALICIOUS  PROSECUTION— WARRANT-SERVICE) 
—ACTS  OP  OFFICER— AUTHORITY— LIABILITY 
OF  PROSECUTOR— SLANDER— STATEMENTS  TO 
MAGISTRATE  —  PRIVILEGE  —  INSTRUCTIONS- 
EVIDENCE. 

1.  In  an  action  for  malicious  prosecution,  an 
instruction  that  the  burden  was  on  plaintiff  to 
prove  that  defendant,  in  instituting  the  criminal 
proceedings,  acted  maliciously  and  without 
probable  cause,  and  that,  in  determining  the 
question  of  probable  cause,  the  jury  should  not 
consider  the  fact  of  acquittal,  but  should  deal 
with  the  case  as  though  it  was  new  before 
them,  was  proper. 

2.  In  an  action  for  malicious  prosecution,  an 
instruction  that  defendant  was  liable  for  all 
the  results  of  the  prosecution,,  "no  matter  what 
happened,"  was  cured  by  a  subsequent  instruc- 
tion that  defendant  was  liable  only  for  that 
which  would  naturally  arise,  or  be  expected  th 
happen,  as  the  natural  consequence  of  the  serv- 
ice of  the  process. 

3.  Acts  of  an  officer,  in  serving  a  warrant,  in 
taking  plaintiff  out  of  bed  at  1  o  clock  at  night, 
carrying  him  to  a  lockup  in  a  patrol  wagon 
with,  intoxicated  people,  and  placing  him  in  a 
cell  not  sufficiently  warmed,  etc.,  were  within 
his  authority  under  the  process,  and  hence  no 
recovery  could  be  had  therefor  against  the 
prosecutor  in  an  action  for  malicious  prosecu- 
tion. 

4.  Words  spoken  by  prosecutor  to  a  magis- 
trate nt  the  time  of  the  issuance  of  a  warrant, 
importing  that  plaintiff  had  committed  an  as- 
sault on  prosecutor,  for  which  the  warrant  was 
issued,  and  evidence  to  the  same  effect  at  the 
trial  under  the  warrant,  were  absolutely  priv- 
ileged, as  spoken  in  judicial  proceedings,  though 
uttered  maliciously. 

5.  Where,  in  an  action  for  false  Imprison- 
ment and  malicious  prosecution  against  defend- 
ant, arising  out  of  a  controversy  between  the 
parties  in  an  armory,  defendant  contended  that 
plaintiff  had  written  a  letter  derogatory  to  de- 
fendant as  an  officer  of  the  National  Guard, 
and  that  plaintiff  bad  written  to  defendant, 
apologizing  for  his  conduct  as  a  member  of  the 
Guard,  such  letters  were  properly  excluded  as 
too  remote  to  the  issues  in  controversy. 

Exceptions  from  Superior  Court,  Middle- 
sex County;  John  H.  Hardy,  Judge. 

Action  by  John  O.  Lalng  against  Anthony 
D.  Mitten.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  brings  exceptions.  Ex- 
ceptions sustained  In  part 

IT  1.  See  Malicious  Prosecution,  vol.  33,  Cent  Dig. 
H  60.  114. 


The  amended  declaration  contained  three 
counts— the  first,  for  false  Imprisonment;  sec- 
ond, for  slander;  and  the  third,  for  malicious 
prosecution.  Defendant  was  the  captain  of 
a  company  In  the  volunteer  militia  of  Mas- 
sachusetts, of  which  plaintiff  was  quarter- 
master sergeant,  and,  as  such,  had  charge  of 
the  equipment  room.  Plaintiffs  evidence 
tended  to  show  that  while  plaintiff,  at  de- 
fendant's direction,  was  distributing  arms 
and  ammunition  to  the  men  In  the  armory, 
defendant  came  into  tbe  equipment  room, 
and,  after  some  conversation  with  reference 
to  certain  shells,  spoke  to  plaintiff  about  a 
letter  which  he  alleged  plaintiff  had  written, 
to  the  Adjutant  General,  complaining  of  de- 
fendant's conduct  as  an  officer.  Defendant 
then  closed  the  doors  of  the  equipment  room 
and  assaulted  plaintiff,  and,  during  the  al- 
tercation, plaintiff  seized  the  knob  of  a  door, 
which  came  off  in  his  hands,  and  struck  de- 
fendant on  the  hand  and'  head.  After  the 
knob  had  been  pulled  from  the  door,  It  could 
not  be  opened,  and  both  plaintiff  and  defend- 
ant were  imprisoned  in  the  room.  Defend- 
ant called  for  the  Janitor  to  unlock  the  door, 
and,  as  be  came  out,  stated  to  the  bystand- 
ers that  plaintiff  had  assaulted  him  with  a 
door  knob.  Defendant  denied  tbe  assault 
on  plaintiff,  and  claimed  that  he  went  into 
the  room  to  relieve  plaintiff  of  the  keys,  by 
reason  of  his  misconduct  as  an  officer  in  per- 
mitting intoxicated  persons  to  have  access 
to  the  room,  etc.  Subsequently  defendant 
made  complaint  to  a  Justice  of  the  peace  of 
plaintiff's  assault  with  the  door  knob,  on 
which  a  warrant  was  issued,  and  plaintiff 
was  arrested.  The  arrest  was  not  made  In 
the  usual  manner,  but  plaintiff  was  taken 
from  his  bed  about  1  o'clock  in  the  morning 
by  a  force  of  three  men,  and  was  carried  to 
the  lockup  in  a  patrol  wagon  with  intoxicated 
people;  and,  at  the  time  of  the  arrest,  plain- 
tiff's wife  was  ill,  and  needed  his  attention. 
At  the  lockup,  plaintiff  was  put  into  a  cell 
not  sufficiently  warmed,  and  suffered  there- 
from the  aggravation  of  a  disease  contracted 
by  him  in  the  army,  and  the  next  morning 
was  acquitted  of  the  assault  Defendant  of- 
fered in  evidence  a  letter  signed  by  a  third 
person,  and  written  to  the  State  Adjutant 
General,  complaining  of  defendant's  conduct 
as  an  officer,  and  another  written  by  plain- 
tiff, apologizing  for  his  condition  In  the  ar- 
mory, and  for  allowing  men  under  the  influ- 
ence of  liquor  in  the  uniform  room— offering 
to  show  that  both  letters  were  written  by 
plaintiff— which  the  court  excluded  over  de- 
fendant's exception.  The  court  charged  the 
Jury,  in  substance,  that  the_  burden  was  on 
the  plaintiff  to  show  that  in  instituting  the 
criminal  proceeding,  defendant  acted  mali- 
ciously and  without  probable  cause,  and  that 
on  the  question  of  probable  cause  the  jury 
were  not  to  consider  the  fact  of  acquittal, 
but  were  to  deal  with  the  case  as  though  it 
were  new  before  them,  and  say  whether 
there  was  probable  cause  for  It  under  the 
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circumstances.  On  the  question  of  damages, 
the  jury  -was  also  instructed  that  defendant 
would  be  liable  for  all  the  results  of  the 
prosecution,  "no  matter  what  happened,"  but 
such  statement  was  followed  "by  a  charge 
that  defendant  was  liable  only  for  what 
would  naturally  arise  from  the  service  of 
the  process,  or  which  naturally  might  be  ex- 
pected to  happen  as  the  natural'  consequence 
of  such  service." 

John  J.  &  Wm.  A.  Hogan,  for  plaintiff. 
William  H.  Bent,  for  defendant 

HAMMOND,  J.  The  amended  declaration 
contained  three  counts— the  first,  for  false 
Imprisonment;  the  second,  for  slander;  and 
the  third,  for  malicious  prosecution.  The 
questions  before  us  arise  upon  the  rejection 
of  two  letters  offered  by  the  defendant,  and 
upon  the  instructions  to  the  Jury  upon  the 
second  and  third  counts. 

1.  As  to  the  count  for  malicious  prosecu- 
tion: The  defendant  stoutly  contends  that 
the  charge  to  the  Jury  upon  this  point  was 
contradictory  and  confualifg,  and  that  it 
must  have  misled  them.  While  some  of  the 
sentences,  considered  apart  from  their  Bet- 
ting, might  seem  to  give  color  to  this  criti- 
cism, still,  upon  a  careful  reading  of  the 
charge,  we  are  of  opinion  that.  In  substance, 
the  jury  were  told  that  the  burden  was  upon 
the  plaintiff  to  prove  that  In  Instituting 
criminal  proceedings  the  defendant  acted 
maliciously  and  without  probable  cause,  and 
that  upon  the  question  of  probable  cause  the 
jury  were  not  to  take  Into  consideration  the 
fact  of  the  acquittal,  but  were  "to  deal  with 
the  case  as  though  it  was  new  before"  them, 
"and  say  whether  there  was  a  probable 
cause  for  it,  under  all  the  circumstances." 
While  upon  the  question  of  damages  the 
jury  were  at  first  told  that  the  defendant 
was  to  be  held  liable  for  all  the  results  of 
the  prosecution,  "no  matter  what  happened," 
this  statement  was  subsequently  corrected 
so.  as  to  hold  the  defendant. liable  only  for 
that  "which' would  naturally  arise  from  the 
service  of  the  process,  or  which  naturally 
might  be  expected"  to  happen  "as  the  nat- 
ural consequence  of  the  service  of  the  pro-, 
cess."  As  thus  construed,  the  charge,  both 
as  to  liability  and  damages,  was  sufficiently 
favorable  to  the  defendant  The  defendant 
was  not  liable  for  any  acts  of  the  officer 
done  in  excess  of  the  authority  conferred 
by  the  warrant  but  having  started  .the  pros- 
ecution, he  was  liable  for  everything  done 
within  such  authority,  and  that  was  so  even 
if  the  officer  might  have  been  a  little  more 
considerate  than,  he  actually  was.  Adams  v. 
Freeman,  9  Johns.  117;  Welsh  v.  Cochran,  63 
N.  Y.  181,  20  Am.  Bep.  519.  It  may  be  said, 
In  passing,  that  while  the  bill  of  exceptions 
recites  that  "the  arrest  was  made  in  an  un- 
usual manner,  and  with  nets  of  unnecessary 
and  unwarrantable  cruelty  and  indignity,"- 
the  acts  which  are  set  forth  in  the  bill,  with 
70N.E.-9 


the  possible  exception  of  the  confinement  la 
a  cell  not  sufficiently  warmed  (and  even  this 
might  have  occurred  with  no  fault  upon  the 
part  of  any  person),  are  all  plainly  within 
the  authority  of  the  precept  under  which  the 
officer  acted.  Unless  there  were  acts  be- 
sides those  shown  in  the  record  to  which  the 
words  "unnecessary"  and  "unwarrantable" 
are  applicable,  the  words  would  not  seem  to 
Imply  an  act  beyond  the  authority  of  the 
process.  The  exceptions  applicable  to  this 
count  must  therefore  be  overruled. 

2.  As  to  the  count  for  slander:  It  appear- 
ed that  the  alleged  slander  consisted  of  the 
words  spoken  by  the  defendant  to  the  mag- 
istrate, importing  that  the  plaintiff  had  as- 
saulted the  defendant  and  struck  blm  with 
a  door  knob,  and  also  of  the  testimony  to 
the  same  effect  given  by  the  defendant  as  a 
witness  upon  the  trial  of  the  complaint 
The  complaint  was  made  to  a  magistrate 
having  Jurisdiction  to  receive  it  and  the 
trial  took  place  in  a  court  of  competent  Ju- 
risdiction. These  words  were  therefore  spo- 
ken in  the  course  of  Judicial  proceedings, 
and,  being  pertinent  to  the  matter  in  hear- 
ing, were  absolutely  privileged,  even  if  ut- 
tered maliciously.  Hoar  v.  Wood,  S  Mete. 
193;  Kidder  v.  Parkhurst  3  Allen,  398,  896, 
and  cases  cited;  Watson  v.  Moore,  2  Gush. 
133,  138;  Morrow  v.  Wheeler  &  Wilson  Mfg. 
Co.,  166  Mass.  349,  48  N.  E.  106.  The  in- 
structions to  the  jury,  allowing  them  to  find 
for  the  plaintiff  upon  this  count  if  they 
found  that  these  statements  thus-  made  In 
the  course  of  Judicial  proceedings  were  not 
made  in  good  faith,  were  erroneous.  It  Is 
suggested  by  the  plaintiff  that  the  jury 
might  have  founded  their  verdict  upon  the 
evidence  which  tended  to  show  that  the? 
same  words  were  spoken  also  at  the  armory, 
but  we  cannot  know  that  such  is  the  case. 
The  exceptions  to  the  instructions,  so'  far  as 
applicable  to  this  count  must  be  sustained. 

3.  There  was  no  error  in  the  exclusion  of 
the  letters.  Whether  the  letter  of  February 
25th  showed  bias,  and  to  what  extent  de- 
pended somewhat  upon  whether  the  state- 
ments therein  contained  were  true  or  false, 
and  the  court  may  well  have  thought  that  lbs 
admission  would  lead  to  an  extended  inquiry 
upon  matters  remote  from  the  true  issues. 
The  letter  of  February  26th  was  so  far  re- 
mote from  the  true  Issues  as  to  throw  no 
light  upon  them.  Both  letters  were  proper- 
ly excluded  at  the  discretion  of  the  court. 

Exceptions  as  to  the  second  count  sustain- 
ed.   Other  exceptions  overruled. 


(162  Ind.   213) 

POTTEB  v.  STATE. 

.  (Supreme  Court  of  Indiana.    Feb.  28,  1904.) 

INVOLUNTARY  MANSLAUGHTER— CARRYING 
CONCEALED  WEAPON. 

1.  That  the  pistol,  by  the  accidental  discharge 
of  which  deceased  was  killed  while  defendant 
was  playing  with  him,  was  carried  concealed  by 
defendant,  in  violation  of  lawj  does  not  make 
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him  guilty  of  involuntary  manslaughter,  under 
Burns'  Hev.  St.  1901,  §  1981  (Horner's  Rev. 
St.  §  1908).  declaring  guilty  of  manslaughter 
one  who  kills  another  without  malice,  involun- 
tarily, but  in  commission  of  some  unlawful  act. 

Appeal  from  Criminal  Court,  Marlon  Coun- 
ty; Fremont  Alford,  Judge. 

William  Potter  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

W.  E.  Henderson,  for  appellant  C.  W/ 
Miller,  Atty.  Gen.,  L.  G.  Rothschild,  C.  C. 
Hadley,  and  W.  C.  Geake,  for  the  State. 

JORDAN,  J.  Appellant  was  tried  before  a 
Jury  in  the  lower  court,  and  a  verdict  was  re- 
turned'finding  him  "guilty  of  manslaughter, 
as  charged  in  the  indictment."  Over  his  mo- 
tion for  a  new  trial,  the  court  rendered  judg- 
ment on  the  verdict  assessing  his  punish- 
ment at  imprisonment  in  the  Indiana  Reform- 
atory for  not  less  than  2  nor  more  than  21 
years,  and  that  he  be  fined  and  disfranchised. 
From  this  judgment  he  appeals,  and  assigns, 
among  others,  that  the  court  erred  in  over- 
ruling his  motion  for  a  new  trial. 

The  indictment  upon  which  he  was  tried 
and  convicted  charged  that  William  Potter 
>n  the  10th  day  of  April,  1903,  at  the  county 
of  Marion,  state  of  Indiana,  "did  then  and 
there  unlawfully,  feloniously,  and  involun- 
tarily, without  malice,  express  or  implied, 
kill  one  Hurva  Garnett  by  then  and  there, 
in  a  rude,  insolent,  and  angry  manner,  un- 
lawfully and  feloniously  shooting  at  and 
against  and  into  the  body  of  the  said  Hurva 
Garnett  with  a  certain  revolver,  a  dangerous 
weapon,  which  be,  the  said  William  Potter, 
then  and  there  unlawfully  had,  loaded  with 
gunpowder  and  leaden  balls,  concealed  upon 
his  person,  he,  the  said  William  Potter,  not 
then  and  there  being  a  traveler,  thereby 
mortally  wounding  the  said  Hurva  Garnett, 
from  wlkich  mortal  wound  he,  the  said  Hurva 
Garnett,  then  and  there  died,  contrary  to  the 
form  of  the  statute,"  etc.  The  undisputed 
facts  established  by  the  evidence  are  sub- 
stantially as  follows:  Appellant,  a  young 
colored  man,  about  24  years  old,  residing  in 
the  city  of  Indianapolis,  was  on  the  day  of 
the  homicide,  which  is  shown  to  have  been 
on  some  Sunday  In  the  month  of  April,  1903, 
going  to  his  home,  in  said  city.  As  he  was 
passing  along  the  street  near  the  corner  of 
Rhode  Island  and  Locke  streets,  the  de- 
ceased, a  boy  about  18  years  old,  together 
with  some  two  other  boys,  was  standing  at 
the  corner  of  said  streets.  Appellant  and  the 
deceased,  as  it  appears,  were  friends,  and 
well  acquainted  with  each  other,  and  at 
times  past  had  been  in  the  habit  of  engaging 
In  "friendly  scuffles."  As  appellant  approch- 
ed  the  corner  of  the  streets  in  question,  he 
was  engaged  in  tossing  up  a  small  ball;  .and, 
when  he  came  up  to  the  point  where  the  de- 
ceased was  standing,  some  friendly  conversa- 
tion or  bantering  occurred  between  them,  in 
regard  as  to  whether  appellant  could  hit  him 
with  the  ball  which  he  had  been  tossing. 


The  talk  or  bantering  between  the  parties  in 
question  appears  to  have  led  up  to  a  friendly 
play  or  "scuffle,"  during  which  a  loaded  re- 
volver that  appellant  at  the,  time  wafe  car- 
rying concealed  in  his  pocket,  or  somewhere 
about  his  person,  was  accidentally  dischar- 
ged; the  ball  therefrom  passing  through  the 
clothing  of  appellant  into  the  body  of  the  de- 
ceased, from  the  effects  of  which  the  latter 
died. 

Counsel  for  appellant  contend  that  the  ver- 
dict of  the  Jury  is  contrary  both  to  law  and 
the  evidence,  and  that  the  conviction  of  the 
accused  cannot,  thereunder,  be  sustained. 
Counsel  for  the  state  say  in  their  brief: 
"This  record  presents  a  caBe  which  is  some- 
what novel  in  the  annals  of  criminal  juris- 
prudence in  this  state,  if  not  in  this  coun- 
try. The  manner  in  which  the  deceased  met 
his  death,  as  shown  by  the  record,  was  pe- 
culiar, to  say  the  least;  and  whether  appel- 
lant must  suffer  for  the  crime  of  involuntary 
manslaughter  for  circumstances  created  un- 
intentionally, nevertheless  unlawful,  on  his 
part,  is  the  question  presented  for  this  court's 
consideration  and  solution." 

Neither  the  facts  as  alleged  In  the  indict- 
ment, nor  as  established  by  the  evidence,  con- 
stitute the  crime  of  voluntary  manslaughter. 
The  pleader,  in  drafting  the  indictment,  how- 
ever, appears  to  have  at  least  attempted  to 
charge  appellant  with  the  offense  of  invol- 
untary manslaughter.  As  the  indictment*  is 
not  assailed  in  this  court,  we  need  not  de- 
termine its  sufficiency  as  to  the  charge  of  in- 
voluntary manslaughter,  but  simply  treat  It, 
for  the  purpose  of  this  appeal,  as  presenting 
such  a  charge.  The  crime  of  voluntary  and 
involuntary  manslaughter,  as  defined  by  the 
statutes  of  this  state,  is  as  follows:  "Who- 
ever unlawfully  kills  any  human  being  with- 
out malice,  express  or  Implied,  either  volun- 
tarily, upon  a  sudden  heat,  or  involuntarily, 
but  in  the  commission  of  some  unlawful  act, 
is  guilty  of  manslaughter,  and  upon  convic- 
tion thereof  shall  be  imprisoned  In  the  State 
Prison,"  etc.  Section  1981,  Burns'  Rev.  St 
1901  (section  1008,  Horner's  Rev.  St).  The 
statute  prohibiting  the  carrying  of  concealed 
weapons  is  as  follows:  "Every  person,  not 
.being  a  traveler,  who  shall  wear  or  carry  any 
dirk,  pistol,  bowleknife,  dagger,  sword  in  cane, 
or  any  other  dangerous  or  deadly  weapon, 
concealed  •  •  •  upon  conviction  thereof, 
shall  be  fined  in  any  sum  not  exceeding  $500." 
Section  2069,  Burns'  Rev.  St  1901  (section 
1986,  Horner's  Rev.  St).  It  is  conceded,  and 
properly  so,  that  at  the  time  of  the  homi- 
cide, appellant  was  carrying  the  pistol  in 
question  in  violation  of  the  above  statute. 
The  question  arises,  then,  did  carrying  the 
weapon  unlawfully  at  the  time  of  the  homi- 
cide, in  view  of  the  other  facts  In  the  case, 
render  the  accused  guilty  of  the  crime  of  In- 
voluntary manslaughter,  as  charged  In  the  In- 
dictment? The  question,  under  the  circum- 
stances, as  counsel  for  the  state  assert,  is 
certainly  a  novel  one,  within  the  "annals  of 
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criminal  Jurisprudence,"  and  we  believe  that 
a  search  for  authorities  to  sustain  the  judg- 
ment below,  under  the  facts,  will  be  futile. 
The  theory  of  the  state  in  the  lower  court, 
as  the  case  appears  to  have  been  placed  be- 
fore the  jury  under  the  evidence  and  In- 
structions of  the.  court,  was  that  the  carrying 
of  the  revolver  concealed  by  appellant,  in 
violation  of  the  statute,  was  the  commission 
of  an  unlawful  act,  from  which  the  homicide 
resulted.  It  is  undoubtedly  true,  as  a  gen- 
eral rule  of  law,  that  a  person  engaged  In 
the  commission  of  an  unlawful  act  is  legally 
responsible  for  all  of  the  consequences  which 
may  naturally  or' necessarily  flow  or  result 
from  such  unlawful  act  But  before  this 
principle  of  law  can  have  any  application 
under  the  facts  in  the  case  at  bar,  it  must 
appear  that  the  homicide  was  the  natural  or 
necessary  result  of  the  act  of  appellant  in 
carrying  the  revolver  in  violation  of  the  stat- 
ute. Section  2215,  Burns'  Rev.  St  1901,  pro- 
hibits, under  penalty,  any  person  from  hunt- 
ing birds  or  other  species  of  game  with  fire- 
arms on  Sunday.  If  appellant  instead  of 
carrying  the  pistol  in  question  concealed,  had 
been  hunting  with  the  weapon  on  Sunday  in 
violation  of  the  above  statute,  and  when  so 
hunting  he  had  accidentally  discharged  it  and 
killed  Garnett,  who  happened  to  be  standing 
near  by,  could  it  in  reason,  be  asserted  that 
his  death  was  due  to  appellant's  unlawful  act 
Of  hunting  on  Sunday?  Certainly  not  If, 
while  engaged  in  hunting  In  violation  of  the 
statute,  the  pistol,  through  or  by  reason  of 
the  culpable  negligence  of  appellant,  had 
been  discharged,  and  killed  the  deceased, 
the  law,  under  such  circumstances,  would  not 
have  attributed  his  death  to  the  unlawful 
act  of  hunting,  but  would  have  imputed  it 
to  such  negligence.  In  fact  under  such  cir- 
cumstances, the  unlawful  act  of  hunting 
would  not  be  a  factor  in,  or  add  anything 
to,  the  case.  It  would '  constitute  nothing 
more  than  a  separate  and  distinct  offense. 
An  eminent  author  on  Criminal  Law  stfys: 
"It  is  malum  prohibitum,  and  not  malum  in 
se,  for  an  unauthorized  person  to  kill  game 
In  England  contrary  to  the  statutes;  and  if, 
in  unlawfully  shooting  at  game,  he  accident- 
ally kills  a  man,  it  is  no  more  criminal  in 
him  than  if  he  were  authorized."  1  Bishop's 
New  Criminal  Law,  §  332.  See,  also,  1  East's 
P.  C.  p.  260;  2  Roscoe's  Criminal  Ev.  p.  800. 
With  equal  reason  and  force  It  may  be  as- 
serted that  the  mere  fact  that  the  accused 
was  unlawfully  carrying  the  weapon  In  ques- 
tion at  the  time  It  was  accidentally  dischar- 
ged is  not  under  the  circumstances,  a  mate- 
rial element  in  the  case,  for  it  is  manifest 
that  such  unlawful  act  did  not  during  the 
scuffle  between  the  parties,  render  the  pistol 
any  more  liable  to  be  discharged  than  though 
the  carrying  thereof  had  been  lawful.  Of 
course,  the  law  exacts  of  all  persons  the 
doty  of  being  exceedingly  cautious  and  care- 
ful In  the  use  of  or  the  handling  the  fire- 
arms or  other  dangerous  agencies.    Surber  v. 


State,  99  Ind.  71.  In  fact,  as  a  general  rule, 
the  law  has  such  a  high  regard  for  human 
life  that  it  considers  as  unlawful  all  acts 
which  are  dangerous  to  the. person  against 
whom  they  are  directed,  no  matter  how  in- 
nocently they  may  be  performed.  A  person 
will  not  be  permitted  to  do  an  act  which  jeop- 
ardizes the  life  and  safety  of  another,  and 
then,  upon  plea  of  accident  escape  liability 
for  a  homicide  Involuntarily  resulting  from 
his  reckless  or  careless  act  or  conduct  State 
v.  Dorsey,  118  Ind.  167,  20  N.  E.  777,  10  Am. 
St.  Rep.  Ill;  Gillett's  Criminal  Law  (2d  Ed.) 
t  502;  21  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
191,  and  cases  cited.  It  is  not  charged  in  the 
Indictment  in  this  case  that  the  homicide  re- 
sulted from  the  reckless,  careless,  or  negli- 
gent manner  in  which  appellant  was  using 
or  handling  the  pistol  at  the  time  it  was  dis- 
charged. Consequently,  under  the  pleading, 
even  though  the  facts  could  be  said  to  justify 
or  sustain  such  a  charge,  the  case  is  not 
brought  within  the  rule  of  culpable  negli- 
gence, as  affirmed  and  enforced  In  State  v. 
Dorsey,  supra,  wherein  the  defendant  was 
charged  in  the  indictment  with  having  care- 
lessly and  negligently  run  a  locomotive  en- 
gine into  a  passenger  car,  thereby  killing  a 
person  who  was  a  passenger  thereon.  It  will 
be  readily  seen  that  under  the  charge  made 
by  the  indictment  the  case  at  bar  does  not 
fall  within  that  class  of  cases  where  the 
homicide  is  the  result  of  culpable  careless- 
ness or  negligence  of  the  accused  party  in 
using  or  handling  a  dangerous  weapon.  21 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  pp.  191, 
to  195,  Inclusive,  and  cases  cited  in  footnotes. 
Without  further  comment  upon  the  ques- 
tion involved,  we  conclude  that  the  convic- 
tion of  appellant  was  wrong.  The  judgment 
of  the  lower  court  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  the 
court  to  grant  appellant  a  new  trial.  Th© 
clerk  will  issue  the  proper  order  for  the  re- 
turn of  the  prisoner. 


<X*Z  Ind.  218) 

McCARTY  et  al.  v.  STATE  ex  rel.  BOONE 
et  al. 

(Supreme  Court  of  Indiana.    Feb.  24,  1904.) 

INTOXICATING   LIQUORS-DEATH    FROM    ILLE- 
GAL SALE— SUFFICIENCY  OF  EVIDENCE. 

1.  The  question  of  the  sufficiency  of  evidence 
to  support  a  verdict  cannot  become  one  of  law, 
so  as  to  be  reviewable  on  appeal,  unless  there 
is  an  entire  absence  of  evidence  on  a  material 
point. 

2.  Plaintiff's  decedent  was  taken  into  de- 
fendant's saloon  in  the  afternoon  so  drunk  that 
he  fell  on  the  floor.  He  there  drank  intoxicat- 
ing liquors  a  number  of  times  during  the  aft- 
ernoon aud  evening,  then  sold  to  him  by  defend- 
ant's employes.  When  the  saloon  was  closed, 
he  went  out,  and  others  who  had  been  in  the 
saloon  left  him  sitting  on  the  porch,  in  a  tem- 
perature below  freezing.  Twelve  days  later  he 
was  found  dead  in  the  vault  of  an  outhouse  im- 
mediately back  of  the  saloon,  into  which  he 
might  have  fallen,  the  water  covering  his  body. 
A  post  mortem  exhibited  no  external  marks  of 
violence.     The  physicians  testified  that  his  or- 
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gans  disclosed  no  cause  of  death ;  that,  in  their 
opinion,  he  was  not  drowned;  that  there  was 
no  liquor  in  his  stomach,  and  no  odor  of  alcohol 
present:  and  that  they  could  not  state  the  cause 
of  death.  Held,  that  the  jury  were  authorized 
to  find  his  death 'was  caused  by  defendant's  un- 
lawful sale  of  Intoxicating  liquor  to  him. 

Appeal  from  Superior  Court,  Grant  Coun- 
ty; R.  T.  St  John,  Special  Judge. 

Action  by  the  state,  on  the  relation  of 
Rosella  Boone  and  others,  against  James  M. 
McCarty  and  others.  From  the  judgment  de- 
fendants appealed  to  the  Appellate  Court, 
whence  It  is  transferred  under  Burns'  Rev. 
St  1901,  {  1387U.    Affirmed. 

Henry  &  Elliott,  for  appellants.  Ellas  Bun- 
dy,  for  appellees. 

GILLETT,  C.  J.  Action  on  a  saloon  keeper's 
bond  to  recover  under  the  statute  for  loss  of 
support  by  the  death  of  one  John  R.  Boone, 
caused  by  the  unlawful  sale  of  intoxicating) 
liquor  to  him.  The  suit  was  brought  on  the 
relation  of  the  widow  and  children  of  said 
decedent  The  Issue  was  formed  by  a  gen- 
eral denial  addressed  to  the  complaint  A 
trial  resulted  In  a  verdict  and  Judgment  in 
favor  of  appellee.  Appellants  unsuccessful- 
ly moved  for  a  new  trial,  and  the  refusal  to 
grant  such  motion  has  been  made  the  basis  of 
this  appeal.  It  is  urged  that  there  was  no 
evidence  showing  an  unlawful  sale  of  intoxi- 
cating liquor  to  said  John  R.  Boone,  and 
that  the  Jury  was  not  justified  in  inferring 
that  his  death  was  caused  thereby.  There 
was  evidence  to  the  following  effect:  Boone, 
who  was  a  periodical  drinker,  left  his  home 
on  the  morning  of  November  27,  1900,  and 
did  not  return  thereto.  About  3  o'clock  of 
the  afternoon  of  the  next  day  be  was  found 
lying  in  the  yard  back  of  the  saloon  of  ap- 
pellant McCarty.  He  was  brought  Into  said 
saloon  in  such  a  condition  of  intoxication  that 
he  fell  to  the  floor.  He  drank  intoxicating 
liquor  in  said  saloon  a  number  of  times  that 
afternoon  and  evening.  The  latter  part  of 
said  evening  he  spent  In  sleep  in  the  back 
room  of  said  saloon.  When  the  time  came 
to  close,  he  went  out  and  the  other  persons 
who  had  been  in  said  saloon  left  him  sit- 
ting on  the  porch  thereof.  He  was  not  there- 
after seen  In  life,  so  far  as  the  evidence 
shows.  The  temperature  that  night  was  be- 
low freezing.  Twelve  days  later  the  body 
of  said  Boone  was  found  In  the  vault  of  an 
outhouse  immediately  back  of  said  saloon. 
There  was  water  In  said  vault  which  entire- 
ly covered  the  body.  The  seat  of  said  out- 
house was  so  constructed  that  It  might  be 
possible  to  fall  In  the  vault,  as  there  was  an 
open  space  16  inches  wide  between  the  rear 
wall  and  said  seat,  extending  the  whole 
length  of  said  outhouse,  or  about  4%  feet 
A  post  mortem  was  held.  There  was  no  ex- 
ternal mark  of  violence  upon  the  body.  The 
physicians  who  conducted  the  post  mortem 
testified  that  an  examination  of  the  vital  or- 
gans disclosed  no  cause  of  death.    The  brain 


and  Its  membranes  were  apparently  normal. 
There  was  no  water  or  foreign  substance  In 
the  lungs  or  in  the  trachea.  The  stomach 
bore  some  evidence  of  Inflammation.  It  con- 
tained a  small  amount  of  mucous.  It  had  no 
liquor  in  it  and  there  was  no  odor  of  alcohol 
present  The  body  was  but  little  decompos- 
ed, and  the  only  change  in  the  external  ap- 
pearance thereof  was  due,  according  to  the 
testimony,  to  the  soaking  of  the  skin.  The 
physicians  further  testified  that  in  their  opin- 
ion, the  deceased  was  not  drowned,  that  they 
perceived  no  evidence  that  he  died  from 
exposure,  and  that  they  could  not  state  the 
cause  of  death. 

It  is  not  denied  by  counsel  for  appellants 
that  the  testimony  of  one  of  the  witnesses 
(Graham)  tends  to  show  unlawful  sales  of  in- 
toxicating liquors  to  Boone  by  the  servants 
of  appellant  McCarty  during  the  afternoon 
and  evening  preceding  Boone's  disappear- 
ance. The  mere  fact  that  Graham  was  con- 
tradicted by  a  number  of  other  witnesses, 
and  that  the  physicians  testified  that  there 
was  no  liquor  In  the  stomach,  and  no  odor 
of  alcohol  present  at  the  time  of  the  post 
mortem  does  not  present  an  issue  of  law  for 
our  determination.  Our  function,  In  the  con- 
sideration of  cases  of  this  character,  is  lim- 
ited to  the  decision  of  law  questions,  and  the 
question  as  to  the  sufficiency  of  evidence  to 
support  a  verdict  cannot  become  one  of  law 
unless  there  Is  an  entire  absence  of  evidence 
on  some  material  point  Carver  v.  Forry, 
158  Ind.  76,  62  N.  E.  697,  and  cases  there 
cited. 

In  our  opinion,  the  Jury  was  authorized  to 
Infer  that  Boone  came  to  bis  death  as  a  re- 
sult of  intoxication  produced  by  such  unlaw- 
ful sales.  The  physicians  may  have  been 
unable  to  venture  a  definite  opinion  as  to  the 
cause  of  death,  but  the  jury  was  authorized 
to  draw  such  inference.  In  reasoning  from 
cause  to  effect,  that  body  followed  the  evi- 
dence, Instead  of  indulging  in  a  vague  and 
speculative  doubt  as  to  whether  some  third 
person  might  have  caused  Boone's  death. 
One  of  two  theories  must  be  adopted:  that 
he  fell  into  the  vault,  or  that,  living  or 
dead,  bis  body  was  put  in  there  by  some  one 
else.  It  was  not  material  to  the  cause  of 
action  whether  Boone  died  In  the  outhouse 
or  not  for  the  question  was  as  to  whether 
his  death  was  caused  by  the  unlawful  sale  of 
intoxicants  as  charged.  The  theory  of  rela- 
tors is  based  on  known  facts,  and  is  reason- 
ably adequate;  while  the  suggested  theory 
is  not  only  wholly  without  evidence  to  sup- 
port It  as  before  stated,  but  involves  the 
Improbability  that  any  one  would  kill  a  prac- 
tically helpless  man,  and  the  serious  difficulty 
of  determining  how  his  life  could  be  thus  tak- 
en without  an  evidence  of  the  fact .  which 
the  physicians  could  detect  The  evidence 
shows  that  In  some  way  the  body  of  Boone, 
dead  or  alive,  fell  into  the  vault  There  was 
therefore  this  known  fact  upon  which  the 
antecedent  evidence  bad  a  strong  bearing. 
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and  It  was  perfectly  competent  for  the  Jury 
to  Infer  from  the  whole  evidence  that  his 
death  was  caused  as  charged.  A  fact  being 
established,  other  facts  may  be,  and  often 
are,  ascertained  by  inferences.  While  rein 
most  be  sometimes  put  on  the  imagination 
of  juries,  the  process  of  reasoning  in  respect 
to  inference  is  largely  a  matter  of  free  logic. 
In  R.  v.  Burdett,  4  B.  &  Aid.  95,  161,  Abbott, 
C.  J.,  said:  "A  presumption  of  any  fact  is 
properly  an  inference  of  that  fact  from  other 
facta- that  are  known.  It  is  an  act  of  reason- 
ing, and  much  of  human  knowledge  on  all 
subjects  is  derived  from  this  source.  A  fact 
must  not  be  inferred  without  premises  that 
will  warrant  the  inference;  but,  If  no  fact 
could  thus  be  ascertained  by  inference  in  a 
court  of  law,  very  few  offenders  could  be 
brought  to  punishment."  We  perceive  noth- 
ing in  the  fact  that  the  evidence  shows  that 
Boone  was  not  drowned  which  renders  the 
conclusion  reached  by  the  jury  inadmissible. 
If  he  did  not,  with  his  expiring  breath,  fall 
into  the  vault,  it  may  be  inferred  that,  having 
fallen  In  there,  the  water  was  not  deep 
enough  to  submerge  his  head  while  standing 
upright.  In  that  unspeakable  place,  death 
would  soon  relieve  his  .suffering,  whether  he 
were  drowned  or  not.  The  statute  was  in- 
tended to  afford  a  remedy  for  an  injury  to 
the  means  of  support,  whether  directly  or  re- 
motely caused  by  the  Intoxication.  Homlre 
v.  Halfman,  156  Ind.  470,  60  N.  E.  154.  The 
trial  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 
Judgment  affirmed. 
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SKIVERS. 

(Supreme  Court  of  Indiana.  '  Feb.  26,  1904.) 

APPEAL—BRIEFS— RECITAL  08"  EVIDENCE— 
STATEMENT  OF  FACTS. 

L  Under  Sop.  Ct.  Rule  22,  subd.  5  (55  N.  a 
vi),  providing  that,  if  the  Insufficiency  of  the 
evidence  to  sustain  the  verdict  is  assigned,  the 
brief  shall  contain  a  condensed  recital  of  the 
evidence,  in  narrative  form,  an  appellant  who 
has  complied  with  this  rule  is  entitled  to  have 
the  question  of  its  negligence  and  that  of  plain- 
tiff's decedent,  as  shown  by  the  evidence,'  con- 
rfHered,  though  the  brief  may  have  failed  to 
comply  with  the  rule  in  some  other  respects. 

2.  Under  Sup.  Ct.  Rule  23  (55  N.  B.  vi),  pro- 
viding that  the  brief  of  appellee  shall  point  out 
any  omissions  or  inaccuracies  in  appellant's 
statement  of  the  record,  the  court  is  justified, 
without  referring  to  the  record,  in  regarding 
an  undisputed  statement  of  facts  in  appellant's 
brief  as  correct. 

On  petition  for  rehearing.    Overruled. 
For  former  opinion,  see  67  N.  B.  680. 

JORDAN,  J.  The  grounds  assigned  by  ap- 
pellee for  a  rehearing  herein  may  virtually 
be  said  to  be  but  two,  the  first  of  which  is 
that  the  court  failed  to  decide  an  important 
question  presented  by  appellee  in  regard  to 
the  construction  of  rule  22  of  this  court  (55 
N.  E.  v);   second,  that  the  evidence  in  re- 


spect to  the  contributory  negligence  of  the 
deceased  is  conflicting,  and  hence  the  court 
erred  in  deciding  that  question  adversely  to' 
appellee. 

It  is  contended  that  appellant's  counsel,  in 
his  brief,  neglected  to  comply  with  the  rule 
mentioned,  and  therefore  the  questions  pre- 
sented for  our  consideration  ought  not  to 
have  been  considered.  Appellant's  brief  dis- 
closed, under  proper  captions,  the  nature  of 
the  action,  what  the  issues  were,  as  to  how 
they  were  decided,  as  to  what  was  the  judg- 
ment of  the  court,  and  the  errors  relied  on 
for  a  reversal.  Appellant's  brief  also  gave  a 
concise  statement  of  the  record  in  relation  to 
the  issues  and  the  determination  thereof,  a 
concise  statement  of  the  facts  which,  as  ap- 
pellant claimed,  the  evidence  established,  and 
which  were  relied  on  for  a  reversal  upon  the 
ground,  •among  others,  that  such  facts  estab- 
lished that  appellee's  decedent  was  guilty  of 
contributory  negligence  at  the  time  of  the 
accident.  It  is  true  that,  under  the  caption 
of  "Errors  Relied  on  for  a  Reversal,"  the 
brief  merely  stated  such  errors  generally,  in 
like  manner  as  they  were  specified  in  the  as- 
signment of  errors.  It  is  not  essential,  un- 
der the  circumstances,  that  we  decide  wheth? 
er  appellant  complied  in  all  respects  with 
the  requirements  of  rule  22,  for  the  only 
question  determined  was  that  the  facts  es- 
tablished by  the  evidence  disclosed  that  the 
deceased  was  guilty  of  contributory  negli- 
gence. Appellant  had  complied  with  the  rule, 
so  far  as  .the  evidence  was  concerned,  by 
making  a  statement  in  its  brief  wherein  a 
condensed  recital  of  the  evidence,  in  narrar 
tive  form,  was  given.  If  It  were  conceded 
that  it  had  disregarded  the  rule  in  part,  nev- 
ertheless it  had  the  right  to  invoke  the  con- 
sideration of  the  court  upon  the  questions 
presented  upon  the  evidence  relative  to  its 
own  negligence  and  that  of  appellee's  de- 
cedent. Perry,  etc.,  Co.  v.  Wilson  (Ind.  Sup.) 
67  N.  E.  183,  and  cases  cited. 

Counsel  for  appellee,  in  their  brief,  did  not 
dispute  the  statement  of  facts  contained  in 
appellant's  brief  disclosing  contributory  neg- 
ligence on  the  part  of  the  deceased,  but  were 
content  to  rest  upon  the  argument  that  the 
rule  which  exacts  of  a  traveler  at  a  railroad 
crossing  the  duty  to  listen  and  look  in  both 
directions  for  approaching  trains  before  at- 
tempting to  cross  had  no  application  under 
the  facts  in  the  case  at  bar.  By  reason  of 
appellee's  silence  in  her  brief  in  regard  to 
the  facts  stated  by  appellant  in  its  brief,  we 
were  authorized,  under  rule  23  (55  N.  E.  vi), 
to  treat  and  consider  appellant's  statement 
as  accurate  and  true,  without  referring  to 
'  the  record.  McElwoine-Richords  Co.  v.  Wall, 
159  Ind.  557,  65  N.  E.  753.  But  we  did  not 
take  advantage  of  this  right,  but  examined 
the  evidence  contained  in  the  record,  in  order 
to  determine  the  question  raised  in  respect 
to  contributory  negligence  on  the  part  of  the 
deceased,  and  the  adverse  holding  against  ap- 
pellee on  that  point  was  based  upon  the  un- 
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disputed  facts  established  by  appellee's  own 
witnesses,  as  shown  by  the  record.  If  ap- 
pellee's contention  that  the  evidence  upon  the 
deceased's  contributory  negligence  was  con- 
flicting conld  be  sustained  by  the  record,  we 
would  not  hesitate  to  grant  a  rehearing.  In 
addition  to  the  fact  that  he  neglected  to  look 
before  entering  upon  the  track,  two  other  un- 
disputed facts  are  established  by  the  evi- 
dence: (1)  If  he  had  looked  towards  the  east 
before  going  onto  the  track,  he  could  have 
seen  the  approaching  cars;  (2)  if  he  had  not 
stopped  on  the  track,  he  would  have  passed 
over  in  safety.  The  case,  under  the  facts 
and  circumstances,  Is  not  one  which  can  be 
said  to  warrant  the  drawing  of  different  in- 
ferences or  conclusions,  thereby  falling  with- 
in the  rule  affirmed  in  Malott  v.  Hawkins, 
159  Ind.  127,  63  N.  E.  308,  "so  that,  an  Im- 
partial sensible  man  may  draw  the  inference 
and  conclusion  that  the  injured  person  was 
guilty  of  contributory  negligence,  while  an- 
other man,  equally  sensible  and  impartial, 
might  draw  a  different  conclusion."  Under 
the  evidence,  the  question  was,  did  the  de- 
ceased exercise  such  care  as  a  person  of 
ordinary  prudence  would  have  exercised  un- 
der the  same  circumstances?  From  his  con- 
duct or  acts  In  the  matter  under  the  par- 
ticular circumstances  of  the  case,  but  one 
inference  or  conclusion  can  be  drawn,  and 
that  is  that  he  did  not  exercise  ordinary 
care.  In  such  cases  on  appeal  to  this  court 
the  error  committed  by  the  trial  court  in 
rendering  the  Judgment  complained  of  is  one 
of  law,  which  this  court  is  required  to  cor- 
rect Cleveland,  etc.,  R.  Co.  v.  Stewart  (Ind. 
Sup.)  68  N.  E.  170. 

Counsel  for  appellee,  In  support  of  their 
petition  for  a  rehearing,  among  other  things, 
say  that  If  the  deceased  "had  stopped  at  the 
place  suggested,  namely,  3%  or  4  feet  north 
of  the  north  rail  of  side  track  No.  1,  he 
would  have  been  struck  by  the  cars,  as  there 
was  not  room  between  the  timbers  which 
supported  the  stone  crusher  and  the  side 
track  for  a  person  to  stand  without  being 
struck  by  a  passing  car."  They  assert  that, 
when  he  stepped  out  into  the  space  between 
these  timbers  and  the  north  rail,  had  he 
looked  east,  he  would  have  seen  the  cut  of 
cars  approaching  within  less  than  20  feet  of 
him  at  the  rate  of  12  miles  per  hour.  They 
further  assert  that  the  deceased,  being  "in  a 
place  of  danger,  would  have  to  retreat  or 
advance,  and,  if  he  hesitated  an  instant,  or 
made  a  mistake  of  Judgment,  such  hesitation 
or  mistake  of  Judgment  would  not  constitute 
contributory  negligence."  The  infirmity  of 
counsel's  argument  is  that  it  attempts  to  con- 
struct a  case  outside  of  the  evidence.  The 
deceased,  was  not  between  the  timbers  and 
the  track,  and  It  appears  that- he  had  suffi- 
cient space  in  which  to  stand  without  being 
subjected  to  any  danger.  If  counsel's  asser- 
tion is  true,  then  he  went  upon  the  track 
without  looking,  virtually  In  front  of  the  ap- 
proaching cars,  and  before  be  succeeded  in 


clearing  the  track  be  was  struck  and  killed. 
The  case,  under  the  facts,  Is  not  one  in  which 
it  appears  that  appellee's  decedent  was  placed 
in  a  position  of  danger  through  the  negli- 
gence of  appellant,  and  thereby  became  con- 
fused by  his  surroundings,  and  made  a  mis- 
take in  the  choice  as  to  the  way  or  manner 
of  escaping  from  such  danger,  and  in  so  do- 
ing was  killed  by  the  cars.  Before  entering 
upon  the  track,  it  fully  appears  that  he  was 
In  a  place  of  safety,  and  went  therefrom  In- 
to one  of  danger,  without  exercising  in  the 
least  the  ordinary  precautions  imperatively 
exacted  of  all  persons  who  place  themselves 
in  a  similar  position  of  danger.  Wabash  R. 
Co.  v.  Keister  (Ind.  Sup.)  G7  N.  E.  521,  and 
cases  cited;  Rich  v.  Evansville,  etc.,  R.  Co. 
and.  App.)  66  N.  E.  1028;  Elliott  v.  Chicago, 
etc.,  R.  Co.,  150  U.  S.  245,  14  Sup.  Ct  85, 
37  L.  Ed.  1068. 

We  have  again  given  this  case  a  careful 
consideration,  and  are  constrained  to  hold 
that  appellee's  decedent  is  shown  to  have 
been  guilty  of  negligence  which  proximately 
contributed  to  his  death. 

The  petition  for  a  rehearing  is  overruled. 


an  Ind.  IK) 

SCHOOL  CITY  OP  RUSHVILLE  et  al.  T. 
HAYES  et  al. 

(Supreme  Court  of  Indiana.    Feb.  18,  1804.) 

SCHOOLS  —  BONDS— VALIDITY— STATUTE— CON- 
STITUTIONAL LAW— SPECIAL  LEGISLATION. 

1.  Successful  bidders  who  have  deposited  the 
amount  required  by  a  board  of  school  trustees 
for  the  purpose  of  bidding  on  an  issue  of  school 
bonds,  and  which  the  board  refused  to  return 
on  refusal  of  such  bidders  to  take  the  bonds  on 
the  ground  of  their  invalidity,  have  such  an  in- 
terest in  the  subject  of  the  statute  under  which 
the  bonds  were  to  be  issued  as  to  authorize 
them  to  contest  the  validity  of  the  statute. 

2.  Acts  1903,  p.  847,  c.  198,  I  1,  providing 
that  the  board  of  school  trustees  of  any  school 
corporation  in  any  city  or  town  of  the  state 
having  a  population  of  not  more  than  4,545  nor 
less  than  4,540,  according  to  the  last  preceding 
United  States  census,  may  issue  bonds  and  pro- 
vide means  to  erect  school  buildings,  or  to  pay 
debts  incurred  in  erecting  school  buildings,  is 
violative  of  Const,  art  4,  {  22,  forbidding  the 
passage  of  any  local  or  special  laws  providing 
for  support  of  the  common  schools. 

Appeal  from  Circuit  Court,  Rush  County; 
Douglas  Morris,  Judge. 

Action  by  William  J.  Hayes  and  others 
against  the  School  City  of  Rushville  and  oth- 
ers. From  a  Judgment  for  plaintiffs,  defend- 
ants appeal.    Affirmed. 

Smith,  Cambern  &  Smith  and  Gates  Sex- 
ton, for  appellants.  Miller,  Elam  &  Fesler 
and  S.  D.  Miller,  for  appellees. 

DOWLING,  J.  For  the  purpose  of  sup- 
porting Its  common  schools  by  the  purchase 
of  grounds  and  the  erection  of  buildings 
thereon,  the  school  city  of  Rushville,  with 
the  approval  of  the  common  council  of  the 
civil  city,  determined  to  issue  Its  bonds  to 
the  amount  of  $35,000,  and  to  sell  them  to  the 
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highest  bidder.  Due  notice  of  the  Intended 
sale  was  given  by  publication.  The  adver- 
tisement required  that  all  bids  should  be  ac- 
companied by  a'  certified  check  for  5  per  cent 
of  their  amount.  The  appellees  sent  in  a 
sealed  proposal  for  the  whole  of  the  bonds, 
together  with  their  certified  check  for  $1,750, 
being  the  amount  required  as  a  deposit. 
Their  bid  was  the  highest,  and  the  board  of 
school  trustees  awarded  the  bonds  to  them  at 
the  price  offered.  Afterward  the  appellees 
were  advised  that  the  act  of  the  Legislature 
under  which  the  bonds  were  Issued  was  void, 
that  It  had  been  repealed  before  the  com- 
mencement of  the  proceedings  for  the  issue  of 
the  bonds,  and  that  the  bonds  were  invalid. 
They  refused  to  complete  the  purchase,  and 
demanded  the  return  of  the  $1,750  deposited 
by  them  with  their  bid.  The  school  city  de- 
clined to  surrender  the  $1,750,  and  insisted 
that  the  sale  was  valid,  and  the  bonds  legal. 
It  offered  to  credit  the  amount  of  the  deposit 
on  the  bid,  and  to  deliver  the  bonds  on  pay- 
ment of  the  balance  of  the  bid,  but,  In  the 
event  of  the  failure  of  the  appellees  to  com- 
plete the  purchase  of  the  bonds,  It  declared 
Its  Intention  to  retain  the  $1,750  as  a  forfei- 
ture, and  to  sell  the  bonds  to  other  persons. 
Thereupon  this  suit  was  brought  by  the  ap- 
pellees to  recover  the  amount  of  their  deposit, 
or,  in  case  the  bonds  should  be  held  valid,  to 
restrain  the  appellants  from  disposing  of 
them  to  any  other  bidder,  and  to  compel  their 
delivery  to  the  appellees.  The  complaint 
stated  the  foregoing  facts,  among  others,  and, 
a  demurrer  to  It  having  been  overruled,  the 
school  city  and  its  board  of  trustees  refused 
to  plead  further,  and  Judgment  was  rendered 
In  favor  of  the  appellees.  The  decision  on 
the  demurrer  is  the  error  assigned. 

Section  1  of  the  act  of  March  0, 1903  (Acts 
1908,  p.  847,  c.  198),  under  which  the  school 
city  proceeded  in  issuing  its  bonds,  is  as  fol- 
lows: "Be  it  enacted  by  the  General  Assem- 
bly of  the  State  of  Indiana:  That  the  board 
of  school  trustees  of  any  school  corporation 
In  any  city  or  town  In  this  state,  having  a 
population  of  not  more  than  4,545,  nor  less 
than  4,540,  according  to  the  last  preceding 
United  States  census,  which  shall  have  pur- 
chased any  ground  or  building  •  *  *  or 
may  desire  to  purchase  any  ground,  building 
or  buildings,  •  *  •  may  on  the  filing  of  a 
report,  under  oath,  with  the  board  of  trustees 
of  the  Incorporated  town,  or  with  the  com- 
mon council  of  the  city  in  which  such  school 
corporation  is  located,  showing  the  actual  or 
estimated  amount  required  to  purchase  such 
ground,  erect  building  or  buildings,  or  the 
amount  of  such  debt,  on  the  passage  of  a  res- 
olution approving  the  same  by  the  board  of 
trustees  of  such  town,  or  common  council  of 
such  city,  may  issue  the  bonds  of  such  school 
town  to  an  amount  not  exceeding  in  the  ag- 
gregate thirty-five  thousand  dollars  ($85,000), 
In  denominations  of  not  less  than  one  hun- 
dred ($100),  nor  more  than  one  thousand  ($1,- 
©00)  dollars,  said  bonds  to  bear  not  to  exceed 


five  per  cent  interest,  and  payable  at  any 
place  that  may  be  designated  In  said  bonds, 
the  principal  in  not  lees  than  one  year  nor 
more  than  fifteen  years  from  the  date  of  such 
bonds,  and  the  interest  annually,  or  semi-an- 
nually, as  may  be  therein  provided,  to  pro- 
vide means  to  erect  such  building,  or  to  pay 
such  debt  Such  board  of  school  trustees 
may  from  time  to  time  negotiate  and  sell  as 
many  of  such  bonds  as  may  be  necessary  for 
such  purposes,  in  any  place,  and  for  the  best 
price  that  can  be  obtained  therefor  In  cash: 
provided,  that  such  bonds  shall  not  be  sold 
for  less  than  their  par  value."  Section  2  re- 
quires the  school  trustees  to  file  with  the 
county  auditor  a  bond  payable  to  the  state  of 
Indiana  in  a  sum  not  less  than  the  face  value 
of  the  bonds,  with  security  to  be  Approved  by 
the  auditor,  conditioned  for  the  faithful  and 
honest  application  of  the  proceeds  of  the  sale 
of  the  bonds.  Section  3  authorizes  the  levy 
of  a  special  tax  additional  to  that  now  pro- 
vided for  the  payment  of  the  Interest  and 
principal  of  such  bonds.  Section  4  directs  the 
application  of  any  surplus  special  school  reve- 
nue to  the  payment  of  the  interest  and  princi- 
pal of  any  debt  incurred  under  the  act  Sec- 
tion 5  repeals  all  laws  in  conflict  with  the 
act  Section  0  declares  an  emergency  requlr: 
ing  the  immediate  taking  effect  of  the  law. 
The  main  objection  taken  to  this  statute  by 
the  appellees  is  that  It  is  local  and  special, 
and  therefore  void  under  the  provisions  of 
section  22,  art  4,  of  the  state  Constitution, 
The  appellants  answer  that  the  act  is  gen- 
eral, and  that  the  classification  of  cities  nam- 
ed in  it  Is  a  proper  one.  They  also  deny  that 
the  appellees  have  such  an  interest  in  the 
subject  of  the  statute  as  to  authorize  them 
to  contest  its  validity. 

The  latter  position  is  clearly  untenable. 
The  appellees  are  directly  Interested  in  the 
question  of  the  constitutionality  of  the  act. 
The  appellants  assert  a  right  under  the  stat- 
ute to  compel  the  appellees  to  pay  to  them 
the  amount  of  their  bid  for  the  bonds,  or,  up- 
on failure  of  the  appellees  to  do  so,  to  retain 
as  a  forfeiture  the  deposit  of  $1,750  which 
accompanied  appellees'  bid.  If  the  statute  is 
valid,  these  claims  may  be  well  founded  and 
enforceable.  If  it  is  void,  because  in  conflict 
with  the  Constitution,  the  appellees  cannot  be 
required  to  take  and  pay  for  the  bonds,  nor 
can  the  appellants  lawfully  retain  the  sum 
deposited  by  the  appellees.  The  agreement 
between  the  parties  contemplated  the  deliv- 
ery to  the  appellees  of  valid  obligations  of  the 
appellant  school  city  to  the  amount  of  $35,- 
000.  Unless  such  obligations  can  be  deliver- 
ed, the  appellees,  as  such  purchasers,  cannot 
be  required  to  accept  and  pay  for  them. 

It  is  not  true,  as  asserted  by  appellants, 
that  the  school  city  and  all  its  property  own- 
ers and  taxpayers  are  estopped  to  deny  the 
validity  of  the  bonds,  and  therefore  that  the 
lights  of  the  appellees  could  not  be  preju- 
diced by  the  fact  that  the  statute  under 
which  they  were  issued  was  void.    The  con- 
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trary  has  often  been  decided  In  tola  state  and 
In  other  Jurisdictions.  Town  of  Winamac  v. 
Huddleston,  132  Ind.  217,  31  N.  E.  561;  Alex- 
ander t.  Johnson,  144  Ind.  82,  41  N.  E.  811; 
Louisiana  v.  Wood,  102  U.  S.  294,  26  L.  Ed. 
153;  High  on  Injunctions,  IS  783,  784;  Read 
v.  Plattsmouth,  107  U.  S.  868,  2  Sup.  Ct  208, 
27  L.  Ed.  414,  If  appellants'  Tlew  of  the 
law  were  correct,  the  restrictions  of  the  Con- 
stitution, in  many  cases  would  be  vain  and 
Ineffectual.  Any  city  or  town  could  incur 
debts  and  Issue  notes  or  bonds  In  violation  of 
the  express  prohibitions  of  that  instrument, 
all  of  which  would  be  enforceable,  and 
against  whose  validity  and  payment  neither 
the  corporation  Itself  nor  its  property  owners 
and  taxpayers  could  be  heard  to  object.  The 
payment  of  the  bonds,  if  issued  without  au- 
thority, could  be  enjoined  at  the  suit  of  any 
taxpayer,  or,  if  sued  upon,  the  corporation 
could  resist  their  collection,  on  the  ground 
that  they  were  illegally  issued.  This  being 
the  case,  the  bonds  would  hare  no  legal  value 
in  the  hands  of  a  purchaser,  and  an  agree-' 
ment  to  buy  and  to  pay  for  them  would  be 
without  consideration.  Unless  the  appellees 
are  permitted  to  reject  the  bonds  If  they  were 
issued  without  authority  of  law,  they  will  be 
compelled  to  pay  more  than  $35,000  for  se- 
curities for  which  the  school  city  is  not  lia- 
ble, and  the  collection  of  which  cannot  be  en- 
forced by  legal  process.  It  is  very  evident 
that  the  appellees  have  an  interest  in  the 
question  of  the  validity  of  the  bonds,  which 
entitles  them  to  challenge  the  constitutionali- 
ty of  the  statute  under  which  they  were  is- 
sued. 

The  deposit  of  the  check  for  $1,750  by  the 
appellees  at  the  time  they  made  their  bid 
did  not  constitute  such  a  voluntary  payment 
.as  deprived  them  of  the  right  to  demand  its 
return  and  to  recover  It  upon  discovery  of 
the  fact  that  the  proposed  Issue  of  the  bond 
would  be  void.  Gist  v.  Smith,  78  Ky.  367; 
Gwin  v.  Smurr,  101  Mo.  550,  14  S.  W.  731; 
Louisiana  v.  Wood,  102  U.  S.  204,  26  L.  Ed. 
153;  Reed  v.  Plattsmouth,  107  U.  S.  568,  2 
Sup.  Ct  208,  27  L.  Ed.  414.  As  the  offer  to 
purchase  the  bonds  made  by  the  appellees 
was  conditional,  they  had  the  right  to  refuse 
to  take  the  bonds  on  that  ground  also. 

The  act  of  March  9,  1903,  purports  to  be  a 
general  law.  It  attempts  to  make  a  classi- 
fication of  cities  and  towns,  and  Its  opera- 
tion is  confined  to  the  class  so  created. 
That  class  embraces  cities  and  towns  having 
a  population  of  not  more  than  4,545  nor  less 
than  4,540  according  to  the  last  preceding 
census.  At  the  time  of  the  enactment  of 
the  statute  only  one  city  in  the  state  came 
within  the  prescribed  description.  The 
point  to  be  determined  on  this  appeal  is 
whether  this  act  is,  in  fact,  general,  or 
whether  it  is  local  and  special,  within  the 
meaning  of  the  Constitution.  The  views  of 
counsel  for  appellants  are  thus  stated  in 
their  brief:  "The  act'  itself  is  general  in 
form,  as  it  provides  that  the  board  of  school 


trustees  for  any  school  corporation  In  any 
city  or  town  in  this  state.*"  No  city  or 
town  Is  excluded.  The  only  limitation  is 
that  such  city  or  town  should  have  a  certain 
population  under  the  last  preceding  United 
States  census.  This  creates  a  class  of  cities. 
It  is  true  that  under  the  United  States  cen- 
sus of  1900  the  city  of  Rushville  is  the  only 
city  that  meets  the  requirements  of  the 
statute  and  can  avail  itself  of  the  provisions 
of  the  act.  But  will  this  court  say  that  un- 
der any  future  census  there  may  not  be  10 
or  20  cities  that  will  have  all  the  qualifica- 
tions required  by  this  act?  The  organic  law 
of  the  state,  the  aid  of  which  is  Invoked  by 
the  appellees,  to  have  this  law  destroyed, 
divides  our  government  into  general  .heads, 
to  wit,  the  administrative,  Judicial,  and  leg- 
islative, and  defines  their  general  powers. 
The  legislative  Is  the  only  power  in  the  state 
that  can  enact  laws.  The  wisdom  or  frail- 
ty of  their  declared  laws  can  only  be  meas- 
ured or  tested  by  limits  imposed  and  pre- 
scribed by  the  Constitution.  The  intention 
of  the  legislators  at  the  session  of  1903  to 
create  general  classes  for  the  support  of 
common  schools  upon  the  basis  of  popula- 
tion is  fully  and  conclusively  shown  by  the 
several  laws  enacted  at  that  session.  They 
are  as  follows: 

"First  An  act  relating  to  cities  having  a 
population  of  more  than  100,000  to  issue 
bonds,  approved  January  29, 1903  (Acts  1903, 
p.  5,  c.  3).  Second.  An  act  authorizing 
school  corporations  of  .cities  with  a  popula- 
tion not  less  than  2,820  nor  more  than  2,830 
to  create  a  debt  to  erect  school  buildings, 
approved  February  4,  1903  (Acts  1903,  p.  13, 
c.  6).  Third.  Authorizing  school  corpora- 
tions of  cities  with  a  population  of  not  more 
than  7,820  nor  less  than  7,800  to  issue  bonds 
for  erection  of  school  buildings,  approved 
March  5,  1903  (Acts  1903,  p.  175,  c.  89). 
Fourth.  Authorizing  school  trustees  of  cities 
with  a  population  of  not  less  than  7,095  nor 
more  than  7,105  to  issue  bonds  to  erect 
school  buildings,  approved  March  9,  1903 
(Acts  1903,  p.  239,  c.  137).  Fifth.  Authoriz- 
ing boards  of  school  trustees  In  school  cities 
with  a  population  not  less  than  6,100  nor 
more  than  6,130  to  issue  and  sell  bonds  to 
construct  school  nouses,  approved  March  9, 
1903  (Acts  1903,  p.  335,  c.  191).  Sixth.  Act 
under  which  bonds  are  Issued  in  case  at  bar, 
approved  March  9,  1903  (Acts  1903,  p.  347, 
a  198).  Seventh.  General  act  applying  to  all 
cities  in  relation  to  creating  school  debts,  ap- 
proved March  9,  1903  (Acts  1903,  p.  350,  c. 
200).  Eighth.  Authorizing  boards  to  levy  a 
tax  to  build  schoolhouses  in  cities  with  a 
population  of  not  less  than  7,200  nor  more  ' 
than  7,700,  approved  March  10,  1903  (Acts 
1903,  p.  415,  c  224).  Ninth.  Authorizing 
boards  of  school  trustees  of  cities  or  towns 
with  .a  population  not  less  than  3,410  nor 
more  than  3,420  to  issue  bonds  for  school 
building,  purposes,  approved  'March  lit  1903 
(Acts  1903,  p.  533,  c  245).    Tenth.  Author- 
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Izes  boards  of  school  trustees  of  cities  or 
towns  with  a  population  not  less  than  4,025 
nor  more  than  4,050  to  Issue  and  sell  bonds 
for  school  building  purposes.  The  Legisla- 
ture thus  created  nine  different  classes  au- 
thorizing boards  of  trustees  in  school  cities 
or  towns  to  provide  means  to  erect  school 
buildings.  The  purpose  and  Intent  of  the 
Legislature  cannot  be  doubted." 

Under  the  Constitution  of  this  state,  cities 
and  towns  may  be  classified  upon  the  basis 
of  differences  in  population,  and  laws  ap- 
plicable to  a  single  class  may  be  regarded 
as  general  in  their  character,  and  not  local 
or  special.  But  the  classification  must  be 
natural  and  reasonable,  and  not  arbitrary. 
It  must  be  founded  upon  real  and  substan- 
tial differences  in  the  local  situation  and 
necessities  of  the  class  of  cities  and  towns 
to  .which  It  applies.  Where  such  a  classifi- 
cation excludes  from  its  operation  cities  and 
towns  differing  in  no  material  particular 
from  those  included  in  a  class,  the  statute 
cannot  be  upheld;  It  is  obvious  that  cities 
having  a  population  of  100,000  or  more  may 
require  larger  and  more  varied  powers  than 
such  as  contain  a  population  of  10,000  or 
less.  The  political  needs  of  the  larger  com- 
munity may  be  of  a  different  nature,  and 
the  forms  and  methods  by  which  Its  affairs 
must  be  administered  may  be  more  exten- 
sive, complicated,  and  elaborate  than  those 
required  in  a  municipality  of  smaller  popula- 
tion. But  .can  it  be  said  that  cities  and 
towns  having  substantially  the  same  popula- 
tion should  be  placed  in  different  classes, 
and  each  class  governed  by  a  different  set 
of  laws?  What  reason  requires  that  such 
distinctions  should  be  made?  Why  should 
cities  having  a  population  not  exceeding 
4,545  nor  less  than  4,540  be  placed  in  a  sep- 
arate class  from  cities  having  a  population 
of  not  more  than  6,000  nor  less  than  4,000? 
It  is  not  possible  that  the  political  necessi- 
ties of  one  of  these  classes  founded  on  pop- 
ulation alone  could  be  different  from  those 
of  the  other.  Why  should  the  school  cor- 
poration of  a  city  of  not  more  than  4,545  in- 
habitants nor  less  than  4,540  be  authorized 
to  Issue  bonds  for  the  support  of  Its  public 
schools  without  submitting  the  question  of 
the  expediency  of  incurring  the  debt  to  the 
electors  of  the  city,  while  the  school  corpora- 
tion of  every  other  city  in  the  state  Incorpo- 
rated under  the  general  law  Is  required  to 
decide  such  question  by  a  popular  vote?  In 
what  respect  does  the  one  corporation  differ 
from  all  others  7  The  mode  of  classification 
furnishes  a  conclusive  answer  to  the  ques- 
tion. It  consists  solely  in  a  trifling  differ- 
ence in  population.  The  requirements  of 
the  statute  serve  no  other  purpose  than  to 
Identify  the  particular  city  to  which  the 
statute  shall  apply.  The  fact  that  the' act 
la  declared  to  apply  to  all  cities  and  towns 
having  a  population  of  not  more  than  4,545 
nor  less  than  4,540,  as  shown  by  the  last 
preceding  census,  does  not  relieve  It  from 


the  vice  of  being  a  local  and  special  law. 
The  possibility  that  other  cities  and  towns 
may  hereafter  meet  the  narrow  conditions 
of  the  statute  is  not  sufficient  to  take  it  out 
of  the  prohibition  of  the  Constitution.  Its 
legal  foundation  is  not  more  secure  than  If 
It  it  had  been  declared  to  apply  to  all  cities 
and  towns  bearing  the  name  of  "Bushvllle," 
as  shown  by  the  last  preceding  census.  The 
classification  is  entirely  arbitrary  and  artifi- 
cial, and  the  plain  command  of  the  Consti- 
tution cannot  be  evaded  by  so  weak  and 
transparent  a  device. 

Let  it  be  supposed  that  the  act  of  March 
9,  1903,  supra,  is  valid,  what  provision  of  the 
Constitution  cannot  be  rendered  nugatory 
by  similar  evasions?  If  cities  and  towns 
may  be  classified  according  to  trifling  differ- 
ences in  population,  so  may  counties  and 
townships.  By  means  of  statutes  general 
In  form,  but  local  and  special  in  purpose, 
resting  entirely  upon  slight  differences  in 
population,  every  provision  of  section  22  of 
article  4  of  the  Constitution  niay  be  success- 
fully evaded.  Inferior  In  dignity  and  force 
of  obligation  only  to  the  Constitution  of  the 
United  States  and  the  acts  of  Congress  and 
treaties  made  under  It,  the  state  Constitution 
is  the  supreme  law  of  the  commonwealth. 
It  is  to  be  Interpreted  and  applied  In  a  rea- 
sonable manner.  It  is  to  be  observed  and 
obeyed,  and  not  evaded  and  frittered  away 
by  distinctions  and  classifications  which  rest 
upon  no  rational  or  natural  basis,  and  which 
deceive  no  one.  When  it  declares  that  the 
General  Assembly  shall  not  pass  local  or 
special  laws  providing  for  supporting  common 
schools  and  for  the  preservation  of  school 
funds,  its  mandate  cannot  be  defeated  by 
creating  a  class  of  cities  differing  in  no  ma- 
terial respect  from  scores  of  others  in  the 
state.  The  mere  convenience  of  local  com- 
munities, the  financial  necessities  of  particu- 
lar cities,  the  conflicting  views  of  citizens 
on  the  subject  of  the  necessity  for  the  erec- 
tion of  school  buildings,  are  not  sufficient  to 
authorize  legislation  which  the  Constitution 
prohibits.  Attempted  evasions  of  the  Con- 
stitution, the  object  of  which  Is  to  meet  and 
overcome  such  local  and  special  conditions, 
cannot  be  tolerated.  A-  due  regard  for  the 
highest  interests  of  the  citizens  of  the  state 
requires  that  all  constitutional  limitations 
and  restrictions  shall  be  firmly  and  constant- 
ly enforced.  In  Gulf,  etc.,  By.  Co.  v.  Ellis* 
105  U.  S.  150,  159,  17  Sup.  Ct  255,  41  L.  Ed. 
600,  the  court  say:  "But  arbitrary  selections 
can  never  be  Justified  by  calling  them  classi- 
fications. The  equal  protection  demanded  by 
the  fourteenth  amendment  forbids  this."  In 
State  v.  Loomis,  115  Mo.  307,  314,  22  S.  W. 
350,  21  L.  B.  A.  789,  quoted  with  approba- 
tion In  Gulf,  etc.,  By.  Co.  v.  Ellis,  supra,  It 
was  said  by  Black,  J.,  that:  "Classification 
for  legislative  purposes  must  have  some  rea- 
sonable basis  upon  which  to  stand.  It  must 
be  evident  that  differences  which  would  serve 
for  a  classification  for  some  purposes  fur- 
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nish  no  reason  whatever  for  a  classification 
for  legislative  purposes.  The  differences 
which  will  support  class  legislation  must  be 
such  as,  In  the  nature  of  things,  furnish  a 
reasonable  basis  for  separate  laws  and  regu- 
lations. Thus  the  Legislature  may  fix  the 
age  at  which  persons  shall  be  deemed  com- 
petent to  contract  for  themselves,  but  no 
one  will  claim  that  competency  to  contract 
can  be  made  to  depend  upon  stature,  or  color 
of  the  hair.  Such  a  classification  for  such  a 
purpose  would  be  arbitrary,  and  a  piece  of 
legislative  despotism,  and  therefore  not  the 
law  of  the  land."  Again,  In  State  ex  rel. 
Richards  v.  Hammer,  42  N.  J.  Law,  435,  it 
was  well  said  by  the  chief  justice  that: 
"Plainly,  a  law  may  be  general  in  its  provi- 
sions, and  may  apply  to  the  whole  of  a  group 
of  objects  bavlng  characteristics  sufficiently 
marked  and  important  to  make  them  a  class 
by  themselves,  and  yet  such  law  may  be  in 
contravention  of  this  constitutional  prohibi- 
tion. Thus  a  law  enacting  that  In  every  city 
in  the  state  In  which  there  are  ten  churches, 
there  should,  be  three  commissioners  of  the 
water  department,  with  certain  prescribed 
duties,  would  present  a  specimen  of  such  a 
law,  for  It  would  sufficiently  designate  a 
class  of  dries  and  would  embrace  the  whole 
-of  such  class,  and  yet  it  does  not  seem  to  me 
that  it  could  be  sustained  by  the  courts.  If 
It  could  be  so  sanctioned,  then  the  constitu- 
tional restrictions  would  be  of  no  avail,  as 
there  are  few  objects  that  cannot  be  ar- 
bitrarily associated,  if  all  that  is  requisite 
for  the  purpose  of  legislation  Is  to  designate 
them  by  some  quality,  no  matter  what  they 
may  be,  which  will  so  distinguish  them  as 
to  mark  them  as  a  distinct  class.  But  the 
true  principle  requires  something  more  than 
a  mere  designation  by  such  characteristics 
as  will  serve  to  classify,  for  the  characteris- 
tics which  thus  serve  as  the  basis  of  classifi- 
cation must  be  of  such  a  nature  as  to  mark 
the  object  so  designated  as  peculiarly  re- 
quiring exclusive  legislation.  There  must  be 
substantial  distinction,  having  a  reference  to 
the  subject-matter  of  the  proposed  legisla- 
tion, between  the  objects  or  places  embraced 
in  such  legislation  and  the  objects  or  places 
excluded.  The  marks  of  distinction  on  which 
the  classification  is  founded  must  be  such,  in 
the  nature  of  things,  as  will  In  some  rea- 
sonable degree,  at  least,  account  for  or  jus- 
tify the  restriction  of  the  legislation."  See, 
also,  Board  v.  Spangler,  159  Ind.  575,  65  N. 
E.  743;  State  ex  ret.  v.  Parsons,  40  N.  J. 
Law,  1;  Dixon  v.  Poe,  159  Ind.  492,  65  N. 
E.  518,  60  I*  R,  A.  308;  Commonwealth  ▼. 
Patton,  88  Pa.  258;  State  v.  Jones  (Ohio)  64 
N.  E.  424;  City  of  Cincinnati  ▼.  Trustees 
(Ohio)  64  N.  E.  420;  State  v.  Bargus  (Ohio) 
41  N.  B.  245,  53  Am.  St  Rep.  628;  Rauer  v. 
Williams  (Cal.)  50  Pac.  691;  Sutton  v.  State 
(Tenn.)  36  8.  W.  697,  33  L.  R  A.  589;  Angel 
v.  Cass  County  (N.  D.)  91  N.  W.  72;  In- 
dianapolis St  Ry.  Co.  v.  Robinson,  157  Ind. 
232,  236,  61  N.  E.  197;  Reed  v.  State,  12  Ind. 


641,  648.  The  constitutional  question  pre- 
sented in  this  case  was  not  involved  in  any 
of  the  following:  City  of  Indianapolis  v. 
Navin,  151  Ind.  139,  47  N.  E.  525,  51  N.  E. 
80,  41  L.  R.  A.  337,  344;  City  of  Indian- 
apolis v.  Wann,  Receiver,  144  Ind.  175,  42 
N.  E.  901,  31  L.  R.  A.  743;  Consumers'  Gas 
Trust  Co.  T.  Harlees,  181  Ind.  446,  29  N.  B. 
1062,  15  L.  R.  A.  505;  Young  v.  Board,  137 
Ind.  323,  36  N.  E.  1118;  Gilson  v.  Board, 
128  Ind.  65,  27  N.  E.  235,  11  L.  R.  A.  835. 

For  the  reasons  stated,  we  are  constrained 
to  hold  the  act  of  March  9,  1903,  supra,  un- 
constitutional, because  special  and  local. 
The  complaint  therefore  was  sufficient,  and 
the  demurrer  to  it  was  properly  overruled. 

We  find  no  error.    Judgment  affirmed. 


06*  lad.  US) 
STATE  ex  rel.  SHANKS  et  al.  v.  BOARD  OF 
COM'RS  OF  CARROLL  COUNTY. 

(Supreme  Court  of  Indiana.    Feb.  18,  1904.) 

ROADS— REPAIR— DUTY    OP    COUNTY    COMMIS- 
SIONERS—STATUTES— CONSTRUCTION. 

1.  Under  Acts  1895,  p.  174,  c.  82,  granting 
the  board  of  county  commissioners  power  to 
purchase  toll  roads,  and  declaring  that  when 
conveyed,  the  roads  Bhall  thenceforth  be  free, 
and  shall  be  kept  in  repair  as  provided  by  law 
for  the  repair  of  other  roads,  the  phrase  "other 
roads"  means  other  free  roads  of  the  cIbbs  to 
which  those  purchased  under  the  act  would  be- 
long when  conveyed  to  the  coanty,  in  the  ab- 
sence of  anything  to  indicate  that  the  Legisla- 
ture intended  the  contrary. 

2.  Under  Acts  1901,  p.  439,  c.  202,  g  1,  de- 
claring that  by  virtue  of  their  office  the  com- 
missioners of  each  county  are  thereby  con- 
stituted a  board  of  directors  for  all  free  gravel, 
macadam,  and  turnpike  roads  in  their  county, 
aud  Testing  the  management  and  control  of 
such  roads  exclusively  in  the  board,  it  is  the 
duty  of  the  board  to  take  charge  of  and  repair 
toll  roads  purchased  pursuant  to  Acts  1895,  p. 
174,  c.  82,  granting  the  board  of  county  com- 
missioners power  to  purchase  toll  roads. 

Appeal  from  Circuit  Court,  Carroll  County; 
Truman  F.  Palmer,  Judge. 

Mandamus  by  the  state,  on  the  relation 
of  Leonidas  P.  Shanks  and  others,  against 
the  board  of  commissioners  of  Carroll  coun- 
ty. From  a  judgment  for  defendants,  plain- 
tiff appeals.    Reversed. 

Reeder  &  Sullivan,  for  appellant  John 
H.  Cartwright  and  James  P.  Wason,  for  ap- 
pellees. 

JORDAN,  J.  This  action  was  instituted 
by  the  relators,  as  citizens  and  taxpayers  of 
Carroll  county,  Ind.,  to  mandate  the  board 
of  commissioners  of  that  county,  ex  officio  a 
board  of  directors  of  all  free  gravel,  ma- 
cadam, and  turnpike  roads,  to  assume  the 
control  and  management  of  a  certain  toll 
road  purchased  by  said  board  on  the  7th  day 
of  May,  1901,  from  the  Logansport  &  Bur- 
lington Turnpike  Company.  The  board  ap- 
peared to  the  action,  and  successfully  de- 
murred to  the  petition  for  want  of  facts; 
and,  on  the  relators  refusing  to  further  plead, 
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the  court  rendered  judgment  against  them 
for  costs. 

The  only  error  assigned  is  upon  the  ruling 
of  the  court  in  sustaining  the  demurrer  to 
the  petition.  The  material  facts  set  up  in 
the  petition,  in  addition  to  those  above  stated, 
are  substantially  as  follows:  On  the  8th 
day  of  January,  1901,  a  petition  signed  by 
100  and  more  freeholders  of  Carroll  county, 
Ind.,  was  filed  before  the  said  board  of  com- 
missioners, praying  for  the  purchase  of  the 
Logansport  &  Burlington  Gravel  Road,  which 
road  at  said  time,  and  for  many  years  prior 
thereto,  was  and  had  been  owned  and  op- 
erated in  said  county  as  a  toll  road  by  said 
Logansport  &  Burlington  Turnpike  Compa- 
ny. The  board,  after  considering  said  peti- 
tion, appointed  appraisers  to  appraise  said 
toll  road;  and  these  appraisers  on  the  7th 
day  of  May,  1901,  reported  favorably  in  re- 
spect to  the  purchase  of  the  road.  On  the 
same  day  the  board  of  commissioners  found 
that  said  report  was  in  all  things  true,  and 
thereupon  entered  an  order  for  the  purchase 
of  the  road;  and  on  the  same  day  the  afore- 
said turnpike  company,  by  and  through  its 
proper  officers,  conveyed  to  said  board  of 
commissioners  ail  of  its  right,  title,  interest, 
and  franchise  in  and  to  said  toll  road,  which 
conveyance  was  accepted  by  the  board  of 
commissioners,  and  thereupon  the  company 
surrendered  and  relinquished  all  management 
and  control  over  the  road,  and  have  not  since 
exercised  any  jurisdiction  or  management 
of  control  over  the  same.  It  is  further  al- 
leged that  more  than  18  months  have  elaps- 
ed since  the  road  was  purchased  and  convey- 
ed as  aforesaid,  but  the  board  of  commis- 
sioners have  done  nothing  in  respect  to  man- 
aging, maintaining,  or  repairing  the  road. 
It  appears  that,  owing  to  the  constant  and 
great  travel  thereover,  this  road  has  become 
and  is  in  bad  condition  and  out  of  repair. 
Since  the  purchase  and  conveyance  of  the 
road  to  the  county,  the  relators  have  fre- 
quently notified  the  board  of  its  bad  con- 
dition, and  have  often  requested  and  de- 
manded that  the  board  of  commissioners  take 
charge  of,  manage,  and  repair  said  road,  as 
provided  by  law  for  the  maintenance  and  re- 
pair of  other  free  gravel,  macadam,  and 
turnpike  roads  within  said  county,  but  said 
board  has  always  refused  to  do  so,  and  so 
continues  to  refuse.  Copies  of  the  petition, 
deed  of  conveyance,  and  other  papers  in  the 
proceedings  before  the  board  in  the  matter 
of  the  purchase  of  the  toll  road  In  question 
were  filed  with  the  petition  for  mandate  as 
exhibits.  The  prayer  is  that  the  court,  by  a 
writ  of  mandamus,  compel  said  board  of  com- 
missioners, as  ex  officio  a  board  of  directors 
of  ail  free  gravel,  macadam,  and  turnpike 
roads  in  said  county,  to  take  charge  of,  and 
assume  the  management  and  control  of,  said 
road,  and  assign  the  same  to  one  of  its  mem- 
bers, as  provided  by  law  for  the  maintenance 
and  repair  thereof,  etc. 

The  material  question  at  issue  between 


the  parties  is  as  to  whether,  under  the -facts, 
the  road  in  dispute,  after  its  purchase  and 
conveyance  to  the  county,  was  one  which 
said  board,  under  the  law,  was  required  to 
assume  the  management  and  control  there- 
of. The  contention  of  counsel  for  appellant 
is  that,  after  its  purchase  and  conveyance, 
it  became  the  duty  of  the  board  of  commis- 
aloners,  under  the  law,  as  ex  officio  directors 
of  all  free  gravel,  macadam,  and  turnpike 
roads  of  the  county,  to  manage  and  control 
said  road,  and  provide  for  the  repair  there- 
of, as  required  by  an  act  of  the  Legislature 
approved  and  in  force  March  11,  1901  (Acts 
1901,  p.  439,  c.  202).  It  is  asserted  that,  up- 
on the  refusal  of  the  board  of  commission- 
ers to  discharge  this  duty  enjoined  upon  it  by 
law,  the  performance  thereof  can  be  com- 
pelled by  mandamus.  Counsel  for  appellees, 
however,  insist  that  by  the  provisions  of  an 
act  of  the  Legislature ,  approved  March  9, 
1895  (Acts  1895,  p.  174,  c.  82),  under  the  au- 
thority of  which  it  is  conceded  that  the  road 
in  controversy  was  purchased,  the  Legisla- 
ture did  not  intend  that  it  should  pass  un- 
der the  control  and  jurisdiction  of  the  com- 
missioners, but  should  be  maintained  and  be 
repaired  under  the  authority  of  the  statutes 
pertaining  to  ordinary  highways.  It  Is  there- 
fore asserted,  in  opposition  to  the  contention 
of  appellant's  counsel,  that  the  act  of  the 
Legislature  approved  March  11,  1901,  supra, 
can  have  no  application  to  the  control  and 
repair  of  the  road  in  controversy. 

The  opposite  views  entertained  by  the 
counsel  of  the  respective  parties  in  regard  to 
the  proper  interpretation  of  the  provisions  of 
the  act  of  1895,  supra,  require  an  examina- 
tion of  the  statutes— repealed  and  unrepeal- 
ed—of  this  state  enacted  in  relation  to  the 
construction  and  maintenance  of  free  gravel, 
macadam,  and  turnpike  roads,  and  also  the 
laws  pertaining  to  the  purchase  by  boards 
of  commissioners  of  toll  roads  for  the  pur- 
pose of  converting  them  into  highways  to  be 
open  to  the  travel  of  the  public  thereover 
without  the  payment .  of  toll.  Reviewing 
these  laws  from  the  year  1877,  it  will  be 
found  that,  by  an  act  approved  March  3d  of 
that  year,  the  construction  by  boards  of  com- 
missioners of  gravel,  macadam,  or  paved 
roads,  to  be  opened  to  the  public  free  of  toll, 
was  authorized.  Acts  1877,  p.  82,  c.  47.  This 
law  made  no  provision,  however,  for  the  re- 
pair of  these  roads.  Consequently  the  neces- 
sity for  some  legislation  in  regard  to  their 
management  and  repair  after  their  construc- 
tion was  recognized;  and  the  Legislature, 
by  an  act  approved  March  24,  1879  (Acts 
1879,  p.  226,  c.  116),  provided  that  the  board 
of  commissioners  of  any  county,  by  virtue 
of  their  office,  should  constitute  a  board  of 
turnpike  directors,  under  whose  control  and 
management  all  free  gravel  roads  of  the 
county  were  exclusively  vested;  and  provi- 
sions were  made  therein  for  the  maintenance 
and  repair  of  these  roads  under  the  au- 
thority of  the  board  of  commissioners  as  such 


Digitized  by 


Google 


140 


70  NORTHEASTERN  REPORTER. 


(lad. 


turnpike  directors.  This  act  of  1879,  as  orig- 
inally passed,  was  apparently  limited  and 
made  to  apply  only  to  free  roads  constructed 
by  boards  of  commissioners,  for  section  3 
expressly  provided  that  "wherever  the  word 
turnpike  occurs  In  this  act  it  shall  be  taken 
and  held  to  include  •all  roads  constructed  or 
Improved  under  the  act  entitled  'An  act  to  au- 
thorize the  county  commissioners  to  con- 
struct roads,  on  petition  of  a  majority  of  resi- 
dent land  owners  along  and  adjacent  to  the 
line  of  Said  road,'  approved  March  3rd,  1877." 
In  1881  (Acts  1881,  p.  531,  c.  61)  a  law  was 
passed  authorizing  the  board  of  commission- 
ers of  any  county,  when  petitioned  by  a  cer- 
tain number  of  freeholders  and  citizens  there- 
of, to  submit  to  the  voters  of  the  county,  at 
an  election  as  therein  provided,  the  question 
of  the  purchase  of  any  turnpike  or  toll  road. 
If  the  majority  of  those  voting  at  such  elec- 
tion were  in  favor  of  purchasing  the  road  in 
question,  the  board  of  commissioners  were 
empowered  to  make  the  purchases,  and  there- 
upon the  road  was  to  be  conveyed  by  a 
proper  deed  by  the  owners  thereof  to  such 
board,  and  when  so  conveyed  it  .became  a 
free  road.  By  section  5  it  was  provided  that 
such  toll  roads,  after  becoming  free  turnpike 
roads,  should  be  kept  in  repair  the  same  as 
other  free  turnpike  roads,  under  the  act  ap- 
proved March  24,  1879.  Vide  section  693Gc, 
Burns'  Rev.  St  1801.  In  1883  (Acts  1883,  p. 
121,  ft.  90),  sections  1  and  3  of  the  act  of 
March  24,  1879,  supra,  were  amended.  The 
latter  section  was  changed  to  read  as  follows: 
"Sec.  8.  Wherever  the  word  turnpike  occurs 
in  this  act,  it  shall  be  held  and  taken  to  mean 
and  Include  all  turnpike  and  gravel  roads, 
either  purchased  or  constructed  by  counties, 
and  which  are  used  as  free  turnpike  or  gravel 
roads."  This  Is  section  6874,  Burns*  Rev. 
St  1901.  On  March  8,  1883,  an  act  was  ap- 
proved which'  provided  for  the  purchase  by 
the  board  of  commissioners  of  toll  roads,  and 
their  conversion  into  free  roads.  Acts  1883, 
p.  183,  c.  12a  This  act  authorized  the  board 
to  purchase  such  roads  upon  a  petition  signed 
by  any  number  of  stockholders  of  the  toll 
road  company  owning  over  one-half  of  the 
stock  thereof,  and  was  also  signed  by  a  ma- 
jority of  the  landowners  whose  lands  would 
be  benefited  or  assessed  for  the  purchase  of 
the  road.  Section  11  provided  that  all  gravel 
or  macadamized  toll  roads  purchased  and  con- 
verted Into  free  roads  thereunder  should  be 
kept  In  repair  the  same  as  other  free  turn- 
pike roads  were  authorized  to  be  kept  in 
repair  by  the  act  of  1879,  supra.  In  1885 
(Acts  1885,  p.  209,  c.  85)  sections  1,  2,  3,  4, 
5,  and  6  of  this  act  were  amended.  By  this 
amendatory  act  the  board  of  commissioners 
was  not  only  authorized  to  order  the  pur- 
chase of  a  toll  road,  but  was  required  under 
the  same  proceedings  to  order  the  repair  of 
the  road  at  the  time  of  Its  purchase;  and 
the  expense  incurred  in  putting  it  In  good 
repair,  together  with  the  expense  incurred  In 
the  purchase  thereof,  was  to  be  assessed 


upon  all  of  the  lands  benefited  within  one 
mile  and  a  half  of  either  side  of  the  road, 
and  also  upon  all  lands  located  within  the- 
same  distance  of  the  beginning  and  terminus 
of  the  road.  The  purpose  of  the  provisions 
in  regard  to  the  Initial  repair  of  the  road,  and 
authorizing  the  expense  of  such  repair  to  be 
assessed  against  the  lands  benefited  within 
the  prescribed  taxing  district  was  manifest- 
ly to  exempt  the  taxpayers  of  the  county  in 
general  from  being  required  to  pay  the  ex- 
pense of  this  particular  repair,  for  it  will  be 
observed  that  the  act  of  1879,  supra,  pro- 
vided that  the  money  for  keeping  free  roads 
in  good  repair  should  be  raised  by  an  as- 
sessment against  all  of  the  taxable  property 
In  the  county.  Section  11  of  the  act  of  March 
8, 1883,  supra,  which,  as  shown,  provided  that 
toll  roads  purchased  by  the  county  should, 
after  such  purchase,  be  maintained  and  kept 
in  repair  as  provided  by  the  statute  of  1879, 
supra,  was  left  untouched  by  the  amendatory 
act  of  1885.  Under  an  act  approved  March 
8,  1889  (Acts  1889,  p.  276,  c.  137),  boards  of 
commissioners  were  empowered  to  purchase 
toll  roads  when  petitioned  to  do  so  by  50 
freeholders  and  citizens  of  the  township  or 
townships  In  which  such  roads  were  situated, 
In  the  event  the  proposition  to  purchase  was 
authorized  at  an  election  by  a  majority  of 
the  voters  of  such  township  or  townships,  sec- 
tion 6  of  this  latter  act  provided  that  all 
roads  purchased  thereunder  were  to  be  free 
of  toll,  and  should  be  kept  In  repair,  "the 
same  as  roads'  constructed  under  the  free 
gravel  road  law  of  the  state."  By  an  act  ap- 
proved March  3,  1899  (Acts  1899,  p.  403,  c 
170),  the  Legislature  appears  to  have  again 
declared  that  the  board  of  commissioners  of 
every  county  in  this  state  should  constitute 
a  board  of  turnpike  directors,  and  that  the 
management  control,  and  repair  of  all  the 
free  turnpikes  of  the  county  should  be  vested 
in  such  board.  The  act  of  1895,  of  which 
mention  has  already  been  made  as  the  law 
under  which  the  road  In  controversy  was  pur- 
chased, provides  that  the  board  of  commis- 
sioners, when  petitioned  to  do  so  by  100 
freeholders  of  the  county,  shall  be  authorized 
to  purchase  any  or  all  toll  roads  therein,  and 
pay  for  the  same  as  provided.  It  is  provided 
by  this  act  that  the  purchase  money  for 
such  road  or  'roads  shall  be  paid  out  of  any 
funds  In  the  county  treasury  not  otherwise 
appropriated  or  required  for  other  purposes; 
and,  in  case  there  are  not  funds  sufficient  in 
the  treasury,  the  board  is  authorized  to  is- 
sue the  bonds  of  the  county  in  order  •  to 
raise  the  necessary  money  to  pay  for  the 
road  or  roads  so  purchased.  The  latter  part 
of  section  5,  p.  175,  of  the  act  of  1895,  as 
originally  enacted,  and  as  the  same  section 
stands  since  its  amendment  in  1901  (Acts 
1001,  p.  51,  c.  39),  provides  "that  no  money 
shall  be  paid  or  bond  delivered  to  such  ven- 
dor until  a  conveyance  has  been  made  of 
such  toll  road,  including  its  franchise  to  such  • 
county.    And  when  so  conveyed,  said  road 
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shaU  thenceforth  be  free,  and  shall  he  kept  tn 
repair,  as  provided  by  law  for  the  repair  of 
other  roads."  (Our  italics.)  The  act  approv- 
ed and  in  force  March  11,  1901,  supra,  ap- 
pears to  have  superseded  the  act  of  1889, 
supra,  regulating  the  repair  of  free  gravel* 
and  turnpike  roads.  Section  1,  p.  439,  of  this 
net  of  1901,  provides  "That  by  virtue  of  their 
office  the  commissioners  of,  each  county  in 
this  state  are  hereby  constituted  a  board  of 
directors  for  all  free  gravel,  macadam  and 
free  turnpike-  roads  in  such  county  under 
whose  management  and  control  all  such 
roads  are  hereby  exclusively  vested.  It  shall 
be  the  duty  of  such  board  of  directors  at  its 
first  meeting  after  this  act  takes  eft"ect,  to 
divide  the  tree  gravel,  macadam  and  turn- 
pike roads  of  such  county  into  three  dis- 
tricts, each  district  to  contain  as  nearly  as 
possible  the  same  number  of  miles  of  such 
road.  Said  directors  shall  by  agreement  as- 
sign one  of  their  number  to  each  of  said 
districts,  and  such  director  shall  have  entire 
charge  of  the  district  so  assigned  to  him. 
Snch  director  shall  employ  all  labor  and  pur- 
chase all  materia]  necessary  to  keep  the  dis- 
trict under  bis  control .  in  repair.  He  shall 
oversee  and  superintend  the  labor  employed, 
and  see  that  faithful  work  Is  done."  Sec- 
tion 2  authorizes  the  appointment  by  the 
board  of  directors  of  superintendents,  who 
are  required  to  execute  an  official  bond  to 
the  board  of  commissioners,  and  are  to  have 
charge  of  the  repair  of  all  free  gravel,  ma- 
cadam, and  turnpike  roads  within  their  re- 
spective divisions  or  districts.  Other  sec- 
tions of  the  act  cover  details  in  relation  to 
the  repair  of  this  system  of  Improved  roads 
within  the  county. 

It  is  contended  by  counsel  for  appellees 
that  the  part  of  section  5,  p.  175,  of  the  act 
of  1895  which  we  have  embraced  in  Italics, 
fully  reveals  that  it  was  the  Intent  and  pur- 
pose of  the  Legislature  that  all  toll  roads 
purchased  and  conveyed  to  the  county  under 
the  authority  of  that  statute  should  not  be- 
come a  part  of  the  class  or  system  of  free 
and  improved  roads  of  the  county,  to  be  con- 
trolled and  repaired  under  the  Jurisdiction  of 
the  board  of  commissioners,  acting  as  the 
hoard  of  directors,  but,  upon  the  contrary, 
the  Legislature  intended  to  charge  the  repair 
of  such  toll  roads,  after  their  purchase  by 
the  county,  to  the  trustees  and  supervisors 
of  the  township  or  townships  through  which 
the  road  passed.  It  Is  contended  that  this 
particular  purpose  of  the  Legislature  Is  fully 
disclosed  in  the  closing  part  of  section  5 
of  the  act  in  question,  which  declares  that, 
after  the  purchase  and  conveyance  of  the 
road  to  the  county,  it  "shall  be  kept  in  re- 
pair as  provided  by  law  for  the  repair  of 
other  roads."  Construing  this  particular  pro- 
vision in  the  light  of  the  provisions  enacted 
prior  to  the  statute  of  1895  relating  to  the 
same  subject-matter,  and,  in  reason,  no  such 
Interpretation  as  that  contended  for  by  coun- 
sel for  appellees  can  be  adopted.   .The  vari- 


ous acts  to  which  we  have  referred,  enacted 
as  far  back  as  1879,  fully  reveal  that  it  was 
the  positive  will  and  purpose  of  the  Legisla- 
ture to  have  all  free  gravel,  macadam,  and 
turnpike  roads  of  the  county  constitute  a  par- 
ticular system  or  class  of  roads,  and  to  vest 
the  exclusive  management,  control,  and  repair 
thereof  in  the  board  of  commissioners,  the 
members  of  which  body  were  declared  to  be 
ex  officio  a  board  of  turnpike  directors.  It 
fully  appears  from  these  statutes  that  the  Leg- 
islature did  not  intend  to  confine  this  system 
of  free  and  improved  highways  alone  to  roads 
which  had  been  constructed  as  such  under 
proceedings  had  before  boards  of  commis- 
sioners, but  intended,  also,  to  Include  there- 
in all  toll  roads  which  had  been  purchased 
and  converted  Into  free  highways.  It  would 
be  unreasonable  to  suppose  that  the  Legis- 
lature, in  the  enactment  of  the  act  of  1895, 
Intended  to  change  Its  former  policy  or  pur- 
pose, and  depart  from  a  method  which  in 
1881  it  had  declared  should  apply  to  the  man- 
agement and  repair  of  toll  roads  after  their 
purchase  and  conversion  Into  free  roads.  It 
will  be  observed  that,  under  section  19  of 
the  law  of  1899  (Acts  1809,  p.  348,  c.  154) 
concerning  county  business,  It  is  provided 
that  "every  estimate  required  by  said  section 
16  to  be  prepared  by  the  board  of  commis-  - 
aloners  shall  embrace,  In  items  separate  from 
each  other,  each  of  the  following  matters: 
•  *  *  (8)  Amount  of  repair  of  free  gravel 
roads  •  *  •  naming  each  road,  the 
length  thereof,  and  the  amount  required 
therefor."  It  is  provided  In  the  same  act  that 
the  amount  required  for  such  purpose  shall 
be  levied  by  the  county  council.  This  provi- 
sion of  the  act  of  1899  is  certainly  of  force, 
as  It  serves  to  show  that  some  four  years 
after  the  passage  of  the  act  of  1895  the 
Legislature  still  considered  the  repair  of  all 
free  gravel  roads  as  a  matter  of  county  busi- 
ness, under  the  control  of  the  board  of  com- 
missioners. Again,  considering  the  phrase 
"other  roads,"  as  used  in  the  act  in  question, 
from  another  standpoint,  and  there  can  brj 
no  doubt  In  regard  to  the  particular  roads  to' 
which  it  refers.  It  will  be  noted  that  the 
Legislature,  In  enacting  the  act  of  1895, 
supra,  was  dealing  with  the  purchase  of  toll 
roads,  and  their  conversion  into  free  roads. 
The  roads  mentioned  In  the  act  are  of  a 
particular  description  or  kind.  Under  such 
circumstances,  the  rule  applicable  to  Its  con- 
struction, as  asserted  by  the  authorities,  is 
"that  where  words  of  a  particular  descrip- 
tion in  a  statute  are  followed  by  general 
words  that  are  not  so  specific  and  limited, 
unless  there  be  a  clear  manifestation  of  a 
contrary  purpose,  the  general  words  are  to 
be  construed  as  applicable  to  persons  or 
things,  or  cases,  of  like  kind  to  those  desig- 
nated by  the  particular  words."  Nichols  v. 
State,  127  Ind.  406,  26  N.  E.  839,  and  authori- 
ties cited.  In  compliance  with  this  canon 
of  construction,  as  there  Is  nothing  to  in- 
dicate  that   the    Legislature   intended    the 
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contrary,  the  phrase  "ether  roads"  must  be 
construed  as  meaning  other  free  roads  of 
the  class  or  kind  to  which  those  purchased 
under  the  act  would  belong  when  conveyed 
to  the  county. 

We  conclude,  and  so  hold,  that  It  devolv- 
ed upon  appellees,  under  the  act  of  March  11, 
1901,  supra,  to  assume  the  management  and 
control  of  the  road  In  suit,  and  perform  the 
duties  In  regard  thereto  as  enjoined  by  that 
statute.  The  court  therefore  erred  in  sus- 
taining the  demurrer  to  the  petition  of  the 
relators,  for  which  error  the  Judgment  is 
reversed,  and  the  cause  remanded. 


(162  Ind.   154) 

EMMONS  v.  HARDING  et  al. 

(Supreme  Oonrt  of  Indiana.    Feb.  17,  1904.) 

DEEDS— DELIVERY  —  ACCEPTANCE  —  PRESUMP- 
TIONS—TIME— RELATION  —  IMPEACHMENT  BY 
STRANGER— GRANTEE  WITH  NOTICE— QUES- 
TIONS OP  FACT. 

1.  Where  appellant,  presumably  by  oral  di- 
rection, caused  an  appeal  in  an  action  to  quiet 
title  to  be  docketed  in  the  Appellate  Court, 
though  the  name  of  the  court  to  which  the  ap- 
peal was  taken  was  not  shown  in  the  assign- 
ment of  error,  as  that  eourt  alone  had  original 
appellate  jurisdiction  over  cases  of  the  class  to 
which  this  case  belonged,  though  the  procedure 
was  irregular,  the  Appellate  Court  acquired  ju- 
risdiction, and  the  Supreme  Court  will  take  ju- 
risdiction on  its  transfer,  under  Burns'  Rev.  St. 
1901,  I  1337u,  because  of  the  disparity  in  num- 
bers of  causes  pending  in  the  Appellate  and  Su- 
preme Courts. 

2.  A  subsequent  acceptance  by  the  grantee  of 
a  deed  delivered  by  the  grantor  to  a  third  per- 
son for  delivery  upon  the  grantor's  death,  or 
a  ratification  of  the  transaction,  may,  by  the 
fiction  of  relation,  validate  the  deed. 

3.  The  delivery  of  a  deed  by  the  grantor  to  a 
third  person,  to  be  delivered  to  the  grantee  at 
the  grantor's  death,  must  be  of  Buch  a  character 
as  to  terminate  the  dominion  of  the  grantor 
over  the  deed. 

4.  Although  there  is  a  presumption  of  accept- 
ance by  the  grantee  of  a  deed  delivered  by  the 
grantor  to  a  third  person  for  delivery  at  the 
grantor's  death,  there  is  no  actual  acceptance 
until  the  grantee  elects  to  claim  under  the  deed. 

5.  The  fiction  of  relation  which  carries  back 
the  acceptance  of  a  deed,  delivered  by  the  gran- 
tor to  a  third  person  for  delivery  at  the  for- 
mer's death,  to  the  date  of  delivery  by  the  gran- 
tor, cannot  operate  to  the  prejudice  of  stran- 
gers who  have  a  standing  to  go  behind  the  fic- 
tion and  show  the  true  time  of  acceptance. 

6.  A  purchaser  with  notice  of  a  prior  deed 
delivered  by  the  grantor  to  a  third  person  to  be 
delivered  to  the  grantee  therein  at  the  grantor's 
death  is  in  privity  with  the  grantor,  and  has 
no  standing,  as  a  stranger,  to  attack  the  fiction 
of  relation  which  carries  back  the  date  of  the 
acceptance  by  the  grantee  in  the  former  deed 
to  the  date  of  delivery  by  the  grantor. 

7.  A  daughter-in-law,  with  whom  her  father- 
in-law  had  resided  for  some  years  in  his  old 
age,  and  to  whose  husband  he  owed  money,  was 
not  a  grantee  without  equity  in  a  deed  by  her 
father-in-law  to  her,  executed  and  delivered  to 
a  third  person  in  his  lifetime,  but  not  delivered 
to  her  till  the  father-in-law's  death,  and  is  not 
required  to  give  way  to  a  subsequent  purchaser 
from  the  father-in-law,  who  had  notice  of  the 
deed  to  her. 

8.  A  deed  delivered  by  a  grantor  to  a  third 
person  to  be  delivered  to  the  grantee  at  the 
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grantor's  death  must  take  effect  presently,  and 
cannot  take  effect  subsequeutly  as  a  testamen- 
tary disposition  of  the  property,  although  it  may 
be  delivered  with  the  intention  that  the  estate 
is  not  to  be  enjoyed  in  possession  until  after 
the  grantor's  death. 

9.  A  delivery  of  a  deed  by  a  grantor  to  his 
agent  leaves  it  subject  to  reclamation  by  him. 

10.  To  constitute  a  delivery  of  a  deed,  there 
must  be  indicia,  either  by  acts  or  words,  of  the 
intent  of  the  maker  to  deliver  the  instrument 
as  his  deed;  ano>  where  such  acts  or  words  un- 
equivocally evince  the  purpose  of  the  maker,  the 
question  of  delivery  is  one  of  law,  but  ordinarily 
it  is  largely  one  of  fact 

11.  Statements  of  a  grantor  at  the  time  of  the 
delivery  of  a  deed  to  a  third  person  to  be  deliv- 
ered to  the  grantee  at  the  grantor's  death  held 
sufficient  to  authorize  an  inference  of  an  intent 
to  deliver  the  instrument  in  question  as  his 
deed. 

Appeal  from  Circuit  Court,  Kosciusko 
County;  J.  D.  Ferrall,  Judge. 

Action  by  Ellen  Emmons  against  Oscar 
A.  Harding  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Transfer- 
red from  Appellate  Court  under  Barns'  Rev. 
St.  1901,  S  1337u.    Reversed. 

Summy  &  Lehman  and  Wood  &  Bowser,  for 
appellant  John  D.  Widaman  and  Royse  & 
Shane,  for  appellees. 

GILLETT,  C.  J.  This  action  was  brought 
by  appellant  against  appellees  to  quiet  title 
to  certain  real  estate.  There  was  a  trial  by 
jury,  and  on  the  conclusion  of  the  evidence 
the  court  directed  a  verdict  in  favor  of  ap- 
pellees. Over  a  motion  for  a  new  trial,  Judg- 
ment was  rendered  on  the  verdict 

It  Is  objected  by  counsel  for  appellees  that 
the  assignment  of  errors  Is  defective,  in  that 
the  name  of  the  court  to  which  the  appeal 
was  taken  is  not  shown.  Appellant  presum- 
ably by  oral  direction,  caused  the  appeal  to 
be  docketed  in  the  Appellate  Court  and  an 
order  of  submission  was  afterwards  duly 
entered  That  court  alone  has  original  ap- 
pellate Jurisdiction  over  cases  of  the  class 
to  which  this  belongs.  If  the  case  had  been 
filed  in  this  court  it  would  have  been  our 
duty  to  transfer  it  Section  1362,  Barns'  Rev. 
St  1901.  The  procedure  of  appellant  In  the 
particular  stated  was  Irregular,  but  the  Ap- 
pellate Court  acquired  jurisdiction  by  the 
steps  taken,  and,  as  the  irregularity  Is  not 
serious,  we  regard  it  as  our  duty  to  consider 
the  appeal  on  its  merits. 

It  remains  to  determine  whether  there 
was  sufficient  evidence  to  entitle  appellant 
to  go  to  the  jury.  The  question  was  as  to 
the  delivery  and  acceptance  of  a  deed.  The 
real  estate  In  question  belonged  to  one  Eras- 
tus  H.  Emmons,  and  was  part  of  an  80-acre 
tract  of  land.  In  the  spring  of  1900  Em- 
mons signed  and  acknowledged  11  deeds, 
describing  in  the  aggregate  said  tract  of 
land  The  deeds  were  in  favor  of  his  11 
children,  respectively,  except  that  as  to  the 
portion  Intended  for  the  benefit  of  his  son 
nenry  the  deed  was  made  in  favor  of  the 
latter'B  wife,  the  appellant  here.  The  land 
covered  by  said  deed  is  the  property  in  suit 
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It  consists  of  about  10  acres,  on  which  is  a 
house  and  a  barn.*  In  August,  1900,  Em- 
mons Bent  for  a  friend  and  neighbor,  one 
Bine,  and  handed  him  said  deeds,  and  also 
a  writing,  which  contained  directions  con- 
cerning the  disposition  of  said  instruments. 
Emmons  was  at  the  time  an  old  man,  in 
falling  health.  He  had  resided  with  appel- 
lant and  her  husband  upon  said  80  acres 
of  land  for  many  years.  We  have  only 
secondary,  and  somewhat  fragmentary,  evi- 
dence as  to  the  writing  which  accompanied 
the  deeds.  It'  is  in  evidence  that  it  contained 
a  direction  to  Bine  to  hold  the  deeds  until 
Emmons'  death,  and  at  "his  death  to  de- 
liver them  to  each  one  of  the  heirs."  Said 
writing  contained  some  further  provisions 
to  the  effect  that  the  crops  were  to  be  sold, 
and,  if  necessary,  timber  was  to  be  sold 
(whether  the  timber  was  upon  the  tract  em- 
braced In  the  deed  in  favor  of  appellant 
does  not  appear),  to  meet  the  expense  of 
Emmons'  support  and  to  pay  the  cost  of  bis 
burial.  A  number  of  oral  statements  were 
made  to  Blue  by  Emmons  at  the  time  of  the 
delivery  of  said  papers.  Thus,  when  the 
deed  to  appellant  was  turned  over  to  Blue, 
Emmons  said,  "This  Is  Henry's,"  and,  upon 
Bine  stating  that  it  was  made  to  Ellen  (ap- 
pellant), Emmons  answered,  "Yes,  I  made 
It  to  her."  He  then  explained  that  be  had 
done  so  because  Henry  was  in  debt,  and  he 
added  that  he  thought  It  best  to  deed  the 
land  to  her,  so  that  she  and  Henry  could 
have  a  home.  In  the  course  of  said  conver- 
sation Emmons  further  said  that  he  did  not 
owe  any .  man  a  dollar;  that  he  "did  o.we 
Henry  some,  but  made  that  all  right  with 
him  In  deeding  the  land  to  pay  him."  He 
further  said,  with  reference  to  his  having 
lived  with  Henry  and  his  wife,  that  "he 
toad  been  sick,  and  a  good  deal  of  bother  to 
them,"  and  that  "be  thought  it  was  right  to 
give  Henry  that  much."  The  bill  of  excep- 
tions also  shows  the  following  in  connection 
with  the  testimony  of  the  witness  Blue:  "Q. 
What  did  he  [Emmons,  Br.]  say  about  making 
this  deed  to  Ellen  Emmons?  A.  He  told 
me  that  Henry  Emmons  was  in  debt  some, 
and  for  them  to  have  a  home  be  made  It  to 
—  (The  defendant  objects.)  The  Court 
What  did  he  say  about  executing  this  deed  to 
Mrs.  Emmons— whether  he  did  or  not?  A. 
Yes,  sir;  he  did."  At  the  time  said  papers 
were  turned  over  to  Blue,  Emmons  had  and 
retained  in  his  possession  a  box,  which  had 
a  look  and  key,  wherein  it  was  bis  habit  to 
keep  his  personal  papers.  A  few  days  after 
the  above-mentioned  conversation,  one  Smith, 
who  was  acting  for  appellant  and  her  hus- 
band, stated  to  the  elder  Emmons  that  Henry 
and  his  wife  requested  that  be  "let  the  deed 
stand  as  It  was,  and  they  would  give  no 
further  trouble  at  all  from  any  book  ac- 
count or  anything  of  that  kind."  Emmons 
answered  that  he  would  allow  the  deed  to 
remain  If  there  would  be  no  further  account, 
and  If  said  Smith  would  be  a  witness  to  that 


fact;  an  assurance  which  the  latter  there- 
upon gave.  A  little  later  Emmons  called 
on  Blue,  and  stated  that  he  had  "changed 
things,"  or  "changed  his  mind,"  and  he  de- 
manded and  received  said  deeds  and  the  pa- 
per which  had  been  delivered  with  them.  On 
August  30,  1900,  Emmons,  Sr.,  and  appellee 
Oscar  concluded  an  oral  negotiation  for  the 
sale  to  the  latter  of  said  80  acres.  He  paid 
f  1  down,  and  on  the  next  day  he  received  a 
deed,  and  made  an  additional  payment. 
Said  appellee  admitted  upon  the  stand  that 
he  had  heard  of  the  making  of  said  former 
deeds,  and  that  said  Blue  held  them,  and  said 
witness  further  admitted  that  he  destroyed 
said  deeds,  at  the  request  of  said  Emmons, 
at  the  time  he  concluded  his  negotiations  for 
the  purchase  of  said  land.  Emmons  died  in 
April,  1901,  before  this  suit  was  commenced. 
So  far  as  described  in  the  evidence,  the  deed 
in  favor  of  appellant  was  unconditional.  Ap- 
pellant at  least  had  nothing  to  surrender  to 
avail  herself  of  the  deed,  If  it  was  delivered 
for  her  use  and  benefit  If  it  can  be  said 
that  it  was  delivered  with  an  express  agree- 
ment between  the  father  and  Henry  that 
the  tatter's  account  was  to  be  canceled,  there 
is  room  for  the  Inference,  from  the  state- 
ment of  the  elder  Emmons,  that  Henry  bad 
agreed  to  it,  bo  that  nothing  remained  to 
surrender.  The  evidence  also  tends  to  show 
a  subsequent  acceptance  by  appellant  and 
a  waiver  of  all  claim  to  an  account  upon  the 
part  of  Henry. 

If  is  insisted  by  counsel  for  appellees  that 
as  the  grantor  took  the  deed  from  the  hands 
of  the  person  to  whom  It  was  intrusted,  and 
executed  a  deed  of  the  land  subsequently,  the 
courts  should  not  treat  the  first  deed  as  a 
conveyance  of  the  land.  A  delivery  of  a 
deed  to  a  third  person,  to  be  by  the  latter 
delivered  upon  the  grantor's  death,  would 
appear  at  first  thought  to  be  open  to  the  ob- 
jection that  there  was  lacking  -that  meeting 
of  minds  which  is  essential  to  the  validity 
of  contracts.  Nevertheless  It  is  hornbook 
law  that  a  subsequent  acceptance  of  the  in- 
strument or  a  ratification  of  the  transac- 
tion may,  by  the  operation  of  the  fiction  of 
relation,  validate  the  deed.  It  Is  to  be  ob- 
served that  the  instrument  on  its  face  pur- 
ports to  run  in  favor  of  the  grantee,  thus 
bringing  him,  In  a  sense,  Into  privity  with 
the  grantor.  Gibson  v.  Chouteau,  13  Wall. 
92,  20  L.  B.  534.  It  Is  required  that  the 
delivery  to  the  third  person  be  of  such  a 
character  that  all  dominion  over  the  deed 
upon  the  part  of  the  grantor  should  ter- 
minate. The  transaction  is  to  be  distinguish- 
ed from  an  escrow.  The  instrument  has  been 
lodged  with  the  third  person  to  await  the 
lapse  of  time,  and  not  the  performance  of 
any  condition,  and  there  Is  nothing  to  pre- 
vent it  from  becoming  the  grantor's  deed 
presently.  Foster  v.  Mansfield,  3  Mete 
(Mass.)  412,  37  Am.  Dec.  154.  In  fact  the 
authorities  proceed  on  the  theory  that  a 
deed  so  delivered  is  for  some  purposes  a 
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present  conveyance.  Osborne  t.  Eslinger,  | 
155  Ind.  851,  58  N.  E.  489,  80  Am.  St  Sep. 
240,  and  cases  there  cited.  This  has  been 
put  on  two  grounds:  (1)  That  the  act  of  the 
third  person  In  receiving  the  deed  on  behalf 
of  the  grantee  Is  not  void;  and  (2)  that  it  is 
presumed  that  a  person  will  accept  a  deed 
which  Imposes  no  burden  on  him.  As  to  the 
first  ground,  reference  may  be  made  to  the 
note  to  the  case -of  Armory  v.  Delamire,  In 
Smith's  Leading  Cases.  In  that  note  the 
annotators  say:  "A  subsequent  ratification 
of  an  act  done  In  the  name  of  the  party  who 
ratifies  is  tantamount  to  a  prior  command; 
nay,  it  has  relation  back  to  the  time  of  the 
act  done,  and  is  in  point  of  law,  and  may  be 
described  in  pleading  as,  a  command.  So 
that  where  a  person,  if  present  at  tbe  time, 
could  lawfully  command  any  act  to  be  done, 
any  other  person,  though  either  wholly  with- 
out authority,  or  exceeding  the  limits  of  his 
authority,  would  be  Justified  in  doing  that 
act,  provided  he  did  it  In  the  name,  or  as 
one  acting  by  the  authority,  of  the  person 
entitled  (whether  to  his  advantage  or  not), 
and  obtained  his  subsequent  ratification."  1 
Smith's  Lead.  Cases  (11th  Eng.  Ed.)  361. 
This,  if  we  may  omit  a  few  exceptions  not 
necessary  to  note  -here,  Is  a  correct  state- 
ment of  the  law.  See  2  Bouvier's  Inst  $ 
1316  et  seq. 

As  to  the  second  ground  above  stated— that 
of  a  presumed  acceptance— it  was  once  held 
that  a  disclaimer  by  matter  of  record  was 
necessary  to  avoid  the  transaction,  but  it 
was  afterwards  adjudged  otherwise.  Town- 
son  v.  Ticknell,  3  Barn.  &  Aid.  31.  As  stated 
by  Justice  Ventrls  in  Thomson  v.  Leach,  2 
Ventris,  98,  a  man  "cannot  have  an  estate 
put  into  him  in  spite  of  bis  teeth."  But  the 
presumption  that  a  person  will  accept  a  pure, 
unqualified  gift  Is  so  strong  that  the  courts 
have  quite  generally  manifested  a  disposition 
to  act  upon  such  presumption  in  the  Interim 
as  a  working  rule  for  the  operation  of  con- 
veyances. See  Lessee  of  Mitchell  v.  Ryan, 
3  Ohio  St  377;  4  Kent  Com.  p.  *455,  note. 

There  seems  to  be  but  one  further  ques- 
tion remaining  in  this  connection,  and  that 
grows  out  of  the  fact  that  a  subsequent  ac- 
ceptance Is  required.  "Where  the  commence- 
ment progression,  and  consummation  of  a 
thing  are  necessary  to  go  together,  there  all 
of  them  are  to  be  respected."  18  Vlner'a 
Abr.  p.  288,  tit  "Belatlon."  It  has  been  Justly 
observed  that  notwithstanding  the  presump- 
tion of  acceptance,  there  is  no  actual  accept- 
ance of  the  title  until  the  grantee  has  elect- 
ed to  claim  under  the  deed.  Knox  v.  Clark, 
15  Colo.  App.  356,  62  Pac.  334;  Turtle  v.  Tur- 
ner, 28  Tex.  759,  773;  Devlin  on  Deeds,  § 
285.  See  Hulick  v.  Scovll,  4  Gilm.  159;  4 
Kent  Com.  454;  3  Wash.  Beal  Prop.  292.  As 
before  stated,  the  failure  of  the  minds  to 
meet  is  supplied  by  the  doctrine  of  rela- 
tion. Of  the  application  of.  the  fiction  men- 
tioned it  has  been  said:  "Where  there  are 
divers  acts  concurrent  to  be  done  to  make  a 


conveyance,  estate,  or  other  thing,  the  orig- 
inal act  shall  be  preferred,  and  to  this  the 
other  acts  shall  have  relation."  18  Vlner'a 
Abr.  290,  tit  "Relation";  Landes  v.  Brant  10 
How.  348,  372,  13  L.*  Ed.  449;  Bellows  v.  Mc- 
Glnnis,  17  Ind.  64;  Bldgeway  v.  Bank,  78  Ind. 
119;  Hollenback  v.  Blackmore,  70  Ind.  234. 
One  of  the  older  writers  on  real  property 
says:  "There  is  no  rule  better  founded  in 
law,  reason,  and  convenience  than  this:  that 
all  the  several  parts  and  ceremonies  neces- 
sary to  complete  a  conveyance  shall  be  tak- 
en together  as  one  act  and  operate  from  the 
substantial  part  by  relation."  5  Cruise  on 
Real  Property,  510.  The  reason  of  the  doc- 
trine is  found  In  the  desire  of  the  courts  to 
uphold  the  agreements  of  parties— "Ut  res 
magis  valeat  quam  pereat"— that  the  thing 
may  prevail,  rather  than  be  destroyed. 
"Without  necessity— 'ut  res  magis  valeat'— 
the  law  will  never  fejgn  any  nullity."  But- 
ler and  Baker's  Case,  3  Rep.  »25.  The  lead- 
ing limitation  of  tbe  doctrine  is  found  in  the 
maxim,  "In  fictione  juris  semper  eequltas  ex- 
istit"— a  legal  fiction  la  always  consistent 
with  equity.  Broom's  Leg.  Max.  p.  *127.  In 
the  discussion  of  this  maxim  Mr.  Broom  says: 
"Tbe  law  doe?  not  love  that  rights  should 
be  destroyed,  but,  on  the  contrary,  for  the 
supporting  of  them  Invents  maxims  and  fic- 
tions. And  the  maxim,  'In  fictione  juris  sub- 
sistit  scqultas,'  is  applied  by  our  courts  for 
the  attainment  of  substantial  justice,  and  to 
prevent  the  failure  of  right.  'Fictions  of  law,' 
as  observed  by  Lord  Mansfield,  'hold  only 
In  respect  to  the  ends  and  purposes  for  which 
they  were  Invented.  When  they  are  urged  to 
an  intent  and  purpose  not  within  the  reason 
and  policy  of  tbe  fiction,  the  other  party  may 
show  the  truth.'  "  Leg.  Max.  *129.  A  num- 
ber of  limitations  have  been  put  upon  the 
doctrine  of  relation  that  are  now  unnecessary 
to  consider.  Perhaps  as  good  a  general  state- 
ment of  the  subject  as  can  be  found  in  tbe 
books  is  in  Jackson  v.  Davenport  20  Johns, 
side  pp.  537,  551,  where  it  was  said  that  the 
doctrine  "is  upheld  to  advance  a  right,  not 
to  advance  a  wrong,  or  to  defeat  collateral 
acts  which  are  lawful,  and  especially  If  they 
concern  strangers.  This  limitation  of  the  fic- 
tion, so  as  to  prevent  it  from  doing  injury 
to  strangers  or  defeating  mesne  lawful  acts, 
is  the  common  language  of  the  books."  See, 
also,  Butler  and  Baker's  Case,  3  Rep.  25;  18 
Vlner'a  Abr.  p.  285,  tit  "Relation";  Heath 
v.  Ross,  12  Johns.  140;  Hawley  v.  Cramer, 
4  Cow.  717;  Jackson  v.  Douglass,  5  Cow.  458; 
Baker  v.  Wheeler,  8  Wend.  505,  24  Am.  Dec 
06;  Pratt  v.  Potter,  21  Barb.  680.  The  view 
that  strangers  who  have  a  standing  to  go  be- 
hind the  legal  fiction  of  relation  and  show 
the  true  time  of  acceptance,  are  not  to  be 
prejudiced  by  such  doctrine,  has  often  been 
recognized  in  this  state.  Fite  v.  Doe,  1 
Blackf.  127;  Goodsell  v.  Stinsbn„7  Blackf. 
437;  Woodbury  v.  Fisher,  20  Ind.  387,  83  Am. 
Dec.  325;  German,  etc.,  Co.  v.  Grim,  32  Ind. 
249,  2  Am.  Rep.  341;  Ridgewoy  v.  Bank,  TS 
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Ind.  119;  Brenner  v.  Quick,  88  Ind.  546; 
Jones  v.  Loveless,  99  Ind.  317.  Tie  exception 
stated  has  been  carried  so  far,  as  shown  by 
some  of  the  above  authorities,  as  to  refuse  to 
permit  deeds  to  operate  by  relation  as  against 
Intervening  attaching  creditors  and  others  in 
analogous  situations.  We  think,  however, 
that  appellee  Oscar  was  not  a  stranger  In 
the  ordinary  sense.  If  we  assume  that  there 
had  been  a  constructive  delivery  to  appel- 
lant by  the  elder  Emmons— a  matter  concern- 
ing which  said  appellee  was  put  on  Inquiry- 
it  may  be  said  that  he  Is  in  privity  with  his 
grantor,  and  as  applied  to  such  a  case  we 
think  that,  as. a  subsequent  grantee  with  no- 
tice, said  appellee  stands  on  no  better  foot- 
ing than  that  occupied  by  his  grantor  The 
theory  that  a  constructive  acceptance  is  pos- 
sible is  now  thoroughly  established,  and,  as 
all  the  cases  travel  upon  the  postulate  that, 
to  make  a  sufficient  delivery,  the  deed  must 
pass  out  of  the  dominion  of  the  grantor,  it 
ought  scarcely  be  held  that  one  claiming 
under  him,  but  with  notice  of  all  the  facts, 
could  take  title  if  the  first  grantee  after- 
wards accepted  the  benefit  of  the  prior  de- 
livery. In  Stone  v.  Duvall,  77  111.  475,  wheVe 
a  bill  had  been  filed  by  a  grantor  to  set  aside 
a  deed  of  which  there  had  been  only  a  con- 
structive delivery,  the  Illinois  Supreme  Court 
said:  "To  cancel  the  deed  would  be  to  per- 
mit Duvall  to  change  his  mind,  and  to  defeat 
his  act,  deliberately  done  after  consultation 
and  advice  taken,  and  done  in  accordance 
with  his  previously  expressed  purpose  to  con- 
vey to  Mrs.  Stone."  If  the  grantor  could  not 
defeat  the  deed  by  action,  it  would  seem  that 
he  ought  not  to  be  able  to  do  so  by  a  deed 
executed  to  a  party  who  received  the  same 
with  knowledge  of  the  facts.  Although  the 
authorities  generally  announce  that  the  doc- 
trine of  relation  is  not  to  be  applied  to  stran- 
gers, yet  those  who  are  in  privity  with  the 
grantor  are  treated  as  bound,  according  to 
the  general  statements  found  In  the  cases. 
Heath  v.  Boss,  12  Johns.  140;  Hawley  v. 
Cramer,  4  Cow.  717;  Jackson  v.  Douglass,  6 
Cow.  458.  See  FIte  v.  Doe,  1  Blackf.  127; 
German,  etc.,  Co.  v.  Grim,  32  Ind.  249,  2  Am. 
Rep.  341.  In  Butler  and  Baker's  Case,  3 
Rep.  25,  29,  Lord  Coke  states  "that,  as  rela- 
tions shall  extend  only  to  the  same  thing, 
and  to  one  and  the  same  Intent,  so  they  shall 
extend  only  between  the  same  parties,  and 
never  shall  be  strained  to  the  prejudice  of  a 
third  person  who  is  not  party  or  privy  to  the 
said  act"  The  question  as  to  whether  ap- 
pellee Oscar  acquired  a  right  superior  to  that 
of  appellant,  assuming  that  there  had  been 
a  prior  constructive  delivery  to  her,  is  virtual- 
ly determined  against  him  by  the  case  of 
Smiley  v.  Smiley,  114  Ind.  258,  16  N.  E.  585. 
We  are  not  authorized  to  regard  appellant 
as  a  grantee  without  equity.  "Family  agree- 
ments and  settlements  are  treated  with  es- 
pecial favor  by  the  courts  of  equity,  and 
equities  are  administered  in  regard  to  them 
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which  are  not  applied  to  agreements  gener- 
ally, and  this  on  the  ground  that  the  honor 
and  peace  of  families  make  it  just  and  prop- 
er to  do  so.'*  12  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  876.  In  Souverbye  v.  Arden,  1 
Johns.  Ch.  240,  255,  it  was  said  by  Chancel- 
lor Kent:  "A  voluntary  settlement,  fairly 
made,  is  always  binding  in  equity  upon  the 
grantor,  unless  there  be  clear  and  decisive 
proof  that  he  never  parted,  nor  intended  to 
part,  with  the  possession  of  the  deed."  As- 
suming a  valid  delivery  of  the  Instrument  in 
which  appellant  was  named  as  grantee,  the 
case  seems  one  In  which  the  fiction  of  rela-. 
tion  should  be  resorted  to  in  order  to  work 
out  equity.  We  cannot  ■  uphold  both  Instru- 
ments, and  it  seems  clear  under  the  circum- 
stances that,  If  the  first  instrument  was  ever 
the  deed  of  the  elder  Emmons,  the  subse- 
quent acceptance  of  it  should  have  relation 
back. 

The  important  question  in  the  case  is  as 
to  the  intent  of  said  Emmons  at  the  time  be 
delivered  said  Instrument  to  Blue.  He  could 
not  have  it  take  effect  subsequently  as  a  tes- 
tamentary disposition  of  a  portion  of  his 
property,  and,  if  he  intrusted  said  instru- 
ment to  Blue  as  his  (said  Emmons')  agent,  it 
is  obvious  that  it  did  not  pass  beyond  his 
control,  and  was  therefore  subject  to  be  re- 
claimed. Under  our  statute  It  is  possible  to 
create  a  freehold  estate  to  commence  In  fu- 
ture (section  3379,  Bums'  Rev.  St.  1901); 
but,  if  it  was  not  designed  by  Emmons  that 
there  should  be  any  grant  until  after  his 
death,  the  instrument  could  not  with  pro- 
priety be  termed  his  deed.  It  is  enough, 
however,  If  such  an  Instrument  is  delivered 
with  the  Intent  that  an  estate  in  land  shall 
thereby  pass,  although  it  may  be  contem- 
plated that  the  estate  is  not  to  be  enjoyed 
In  possession  until  after  the  grantor's  death. 
Wilson  v.  Currico,  140  Ind.  533,  40  N.  E.  50, 
49  Am.  St.  Rep.  213;  Cates  v.  Gates,  135  Ind. 
272,  34  N.  E.  957. 

It  Is  said  that  a  deed  may  be  delivered 
by  words  without  acts,  or  by  acts  without 
words.  One  or  the  other  is  necessary  that 
there  may  be  some  indicia  of  the  intent  of 
the  maker  to  deliver  the  instrument  as  his 
deed.  The  act  or  the  word  may  unequivo- 
cally evince  the  purpose  of  the  maker,  par- 
ticularly when  the  instrument  Is  lodged  with 
the  grantee;  and  the  question  of  delivery 
may  thus  become  one  of  law,  but  ordinarily 
the  question  of  delivery  is  largely  one  of 
fact.  Dearmond  v.  Dearmond,  10  Ind.  191; 
Somers  v.  Pumphrey,  24  Ind.  231;  Nye  v. 
Lowry,  82  Ind.  316;  Lindsay  v.  Lindsay,  11 
Vt.  621;  Jones  v.  Swayze,  42  N.  J.  Law,  279; 
Babbitt  v.  Bennett,  68  Minn.  200,  71  N.  W. 
22;  Hlbberd  v.  Smith,  67  Cal.  547,  4  Pac.  473, 
8  Pac.  46,  56  Am.  Rep.  720;  Bury  v.  Young, 
98  Cal.  446,  33  Pac.  338,  35  Am.  St.  Rep.  186; 
Murray  v.  Earl  of  Stair,  2  Barn.  &  a  82: 
Some  of  the  above  cases  are  much  in  point 
Thus,  in  Murray  v.  Earl  of  Stair,  supra,  it 
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was  said:  "Upon  further  consideration  we 
are  all  of  opinion  that  there  ought  to  be  a 
new  trial  in  thia  case,  and  that  it  should  be 
presented  as  a  question  of  fact  for  the  jury 
upon  the  whole  evidence  whether  the  bond 
was  delivered  as  a  deed  to  take  effect  from 
the  moment  of  such  delivery,  or  whether  it 
was  delivered  to  Saunders  upon  the  express 
condition  that  it  was  not  to  operate  as  a 
deed  until  the  death  of  the  then  Lord  Stair, 
and  then  only  upon  the  delivery  up  of  the 
two  promissory  notes."  It  is  argued  by 
counsel  for  appellees  that  the  evidence  falls 
to  disclose  a  purpose  to  dispose  of  an  estate 
which  is  to  pass  immediately,  and  it  was 
further  argued  by  them  that  the  evidence 
shows  that  the  deeds  were  turned  over  to 
Blue  as  the  agent  of  the  maker.  We  think, 
on  the  contrary,  that  there  were  several 
statements  made  by  said  Emmons  at  the 
time  he  turned  over  the  papers  which  were 
sufficient  to  authorize  an  inference  of  an  in- 
tent to  deliver  the  Instrument  in  question  as 
his  deed,  and  that,  therefore,  the  question 
of  Intent  should  have  been  left  to  the  jury. 
Judgment  reversed,  and  a  new  trial  or- 
dered. 

(1«3  Ind.  166) 

METER  et  aL  T.  TOWN  OF  BOONVILLE 

et  al. 
(Supreme  Court  of  Indiana.    Feb.  IT,  1904.) 

MUNICIPAL  CORPORATIONS  —  FRANCHISE  FOR 
PUBLIC  UTILITIES— POWER  OF  BOARD  OF 
TRUSTEES— STATUTES  —  CONSTRUCTION  —  IN- 
JUNCTION—PARTI ES  PLAINTIFF  —  ADEQUATE 
REMEDY  AT  LAW. 

1.  Under  Acts  1899,  p.  216,  c.  131.  {  1  (Burns' 
Rev.  St.  1901,  i  4443r),  providing  that  no  ordi- 
nance for  the  purpose  of  granting  a  franchise 
for  the  establishment  of  any  lighting  plant  for 
a  town  Bhall  go  into  effect  until  30  days  after 
its  passage,  nor  until  voted  tor  at  the  polls. 
If  within  30  days  after  its  passage  a  referen- 
dum Is  demanded  by  40  per  cent,  of  the  legal 
voters  of  the  town,  a  franchise  for  such  purpose 
can  only  be  granted  by  ordinance. 

2.  Acta  18G9,  p.  21C,  e.  131,  {  1  (Burns'  Rev. 
St.  1901,  i  4443r1,  provides  that  no  ordinance 
for  the  purpose  of  granting  a  franchise  for  the 
establishment  of  a  lighting  plant  for  a  town 
shall  go  into  effect  until  30  days  after  its  pas- 
sage, nor  until  voted  for  at  the  polls,  if  within 
30  days  after  its  passage  a  referendum  is  de- 
manded by  40  per  cent,  of  the  legal  voters  of 
the  town.  Acts  1879,  p.  24)1,  c.  98,  subd.  ltt 
(Burns'  Rev.  St  1901,  (  4357),  provides  that 
the  boards  of  trustees  of  towns  shall  have  pow- 
er to  make  such  ordinances  as  may  be  necessary 
to  carry  into  effect  the  provisions  of  the  act, 
out  that  every  ordinance,  unless  in  case  of 
emergency,  shall  be  published  or  posted  at  least 
10  days  before  the  same  shall  take  effect  Held, 
that  the  acts  are  pari  materia,  and  must  be  con- 
strued together. 

3.  The  emergency  provision  of  Act  1879,  p. 
201,  c.  98,  subd.  16  (Burns'  Rev.  St.  1901,  I 
4357),  providing  that  the  board  of  trustees  of 
towns  shall  have  power  to  make  such  ordinances 
as  may  be  necessary  to  carry  into  effect  the 
provisions  of  the  act,  but  that  every  ordinance, 
unless  in  case  of  emergency,  shall  be  publish- 
ed, etc.,  has  no  application  to  an  ordinance 
granting  a  franchise  for  the  establishment  of  a 
fighting  plant. 

4.  Acts  1899.  p.  216,  c.  131.  {  1  (Burns'  Rev. 
St  1901,  |  4443r),  provides  that  no  ordinance 


for  the  purpose  of  granting  a  franchise  for  the 
establishment  of  a  lighting  plant  for  a  town 
shall  go  into  effect  until  30  days  after  its  pas- 
sage nor  until  voted  for  at  the  polls,  if  within 
30  days  after  its  passage  a  referendum  is  de- 
manded by  40  per  cent  of  the  legal  voters  of 
the  town.  Acts  1879,  p.  201,  c.  98,  subd.  16 
(Burns'  Rev.  St.  1901,  {  4357),  provides  that 
the  boards  of  trustees  of  towns  shall  have  power 
to  make  such  ordinances  as  may  be  necessary 
to  carry  into  effect  the  provisions  of  the  act,  bnt 
that  every  ordinance,  unless  in  case  of  emer- 
gency, shall  be  published  or  posted  at  least  10 
days  before  the  same  shall  take  effect  Held, 
that  on  ordinance  granting  a  franchise  for  the 
establishment  of  a  lighting  plant  is  void  where 
no  publication  or  posting  was  made. 

5.  Where  the  trustees  of  a  town  passed  an  or- 
dinance granting  a  franchise  to  establish  a 
lighting  plant  for  a  town,  the  invalidity  of  the 
ordinance  carries  with  it  a  provision  requiring 
the  town  to  take  and  pay  tor  a  certain  num- 
ber of  street  lights. 

6.  The  publication  required  by  Acts  1879,  p. 
201,  c.  98.  subd.  16  (Burns'  Rev.  St  1901,  i 
4357),  providing  that  the  board  of  trustees  of 
towns  shall  have  power  to  establish  such  ordi- 
nances as  may  be  necessary  to  carry  into  effect 
the  provisions  of  the  act,  bnt  that  every  ordi- 
nance, unless  in  case  of  emergency,  shall  be 

Sublisned,  etc.,  is  not  dispensed  with  by  an  or- 
inance  granting  a  franchise  for  the  establish- 
ment of  a  lighting  plant,  declaring  an  emer- 
gency, and  providing  that  it  should  be  enforced 
only  when  a  written  acceptance  of  it  is  filed 
with  the  clerk  of  the  town. 

7.  A  minority  of  resident  taxpayers  may 
maintain  Injunction  for  relief  against  a  consum- 
mated illegal  act  of  the  board  of  trustees  of  a 
town  on  allegation  that  they  are  such  taxpayers, 
when  it  is  apparent  that  their  interest  and  the 
injury  complnined  of  are  not  different  in  kind 
from  that  of  the  public  in  general  within  the 
corporate  limits  of  the  town. 

8.  The  remedy  at  law  to  defeat  an  injunc- 
tion must  be  as  plain,  complete,  and  adequate, 
or  as  practical  and  efficient  to  the  ends  of  jus- 
tice and  its  prompt  administration,  as  the  rem- 
edy in  equity. 

Appeal  from  Circnit  Court,  Warrick  Coun- 
ty; E.  M.  Swan,  Judge. 

Action  by  Louis  J.  Meyer  and  others 
against  the  town  of  Boonville  and  others. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Reversed. 

Gilchrist,  De  Bruler  &  Welman,  for  appel- 
lants. Edward  Gougb  and  L.  A.  Folsom,  for 
appellees. 

MONKS,  J.  Appellants,  who  are  resident 
taxpayers  of  the  town  of  Boonville,  brought 
this  action  against  said  town,  the  members  of 
the  board  of  trustees  of  said  town,  and  the 
Boonville  Electric  Light  &  Power  Company 
to  set  aside  two  ordinances  and  the  contract 
for  lighting  the  streets  of  said  town  contain- 
ed in  one  of  said  ordinances,  and  to  restrain 
the  carrying  out  of  said  ordinances  or  the 
exercise  of  any  rights  thereunder.  The  sepa- 
rate demurrer  for  want  of  facts  of  each  de- 
fendant was  sustained  to  the  complaint,  and, 
appellants  refusing  to  plead  further,  judg- 
ment was  rendered  In  favor  of  appellees. 
Each  of  said  rulings  is  assigned  for  error. 

The  following  facts,  among  others,  are  al* 
leged  In  the  complaint  and  admitted  by  the 
demurrers:  In  January,  1901,  the  board  of 
trustees  of  the  town  of  Boonville  adopted  two 
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ordinances,  by  one  of  which  a  franchise  for 
50  years  was  granted  to  the  Boonvllle  Elec- 
tric Light  &  Power  Company,  a  domestic 
corporation,  to  use  the  streets,  alleys,  and 
public  grounds  of  said  town  for  the  purpose 
of  laying  and  maintaining  and  operating 
mains,  pipes,  and  conduits  therein,  and  sup- 
plying "heat,  power,  light,  refrigeration,  and 
allied  purposes"  to  said  town  and  the  inhabit- 
ants thereof;  "said  heat  to  consist  of  steam, 
gas,  water,  or  any  other  mode  of  heating  said 
company  may  see  fit  to  use."  The  other  or- 
dinance granted  the  same  corporation  a  fran- 
chise for  10  years  for  using  the  streets,  al- 
leys, and  public  grounds  of  said  town  for 
the  purpose  of  erecting  thereon  poles,  posts, 
wires;  or  other  necessary  appliances  "for  the 
purpose  of  furnishing  electric  or  other  kinds 
of  light,  and  necessary  for  the  purpose  of 
furnishing  said  town  and  its  Inhabitants  with 
such  light."  By  section  5  of  the  last-named 
ordinance  the  town  of  Boonvllle  agreed  to 
take  a  certain  number  of  street  lights  for  Ave 
years  at  a  fixed  price  per  annum,  to  be  paid 
quarterly,  with  the  right  to  take  the  same 
or  an  Increased  number  of  lights  at  the  same 
price  for  an  additional  period  of  five  years. 
Bach  ordinance  declared  that:  "Whereas  an 
emergency  exists  for  the  immediate  taking 
effect  of  this  ordinance,  the  same  shall  be  in 
force  whenever  a  written  acceptance  shall 
be  filed  with  the  clerk  of  said  town  by  said 
company."  The  officers  of  the  Boonvllle 
Electric  Light  &  Tower  Company  were  pres- 
ent when  said  ordinances  were  passed,  and 
immediately  thereafter,  In  the  presence  of 
the  board  of  trustees  of  said  town,  made  and 
filed  a  written  acceptance  of  the  provisions  of 
each  of  said  ordinances.  No  publication  or 
posting  of  either  of  said  ordinances  was  ever 
made. 

The  granting  by  the  board  of  trustees  of 
a  town  or  the  common  council  of  a  city  of  a 
franchise  to  use  the  streets,  alleys,  and  pub- 
lic places  therein  to  erect  poles  and  posts  and 
to  suspend  wires  thereon  to  furnish  electric 
light  to  such  town  or  city  and  its  Inhabitants, 
or  to  lay  "pipes,  mains,  and  conduits"  to  fur- 
nish gas,  water,  light,  or  heat  to  such  town 
or  city  and  the  inhabitants  thereof,  is  the 
exercise  of  a  legislative  power.  Bichels  v. 
Evansville,  etc.,  K.  Co.,  78  Ind.  261,  263,  41 
Am.  Hep.  561;  Wood  v.  Mears,  12  Ind.  515, 
521,  74  Am.  Dec.  222;  Indianapolis,  etc.,  Co. 
r.  State  ex  rel.,  37  Ind.  489,  496,  497;  Citi- 
zens', etc.,  Co.  v.  Town  of  Elwood,  114  Ind. 
332,  16  N.  E.  624;  Grand  Rapids,  etc.,  Co.  v. 
Grand  Rapids,  etc.,  Co.  (C.  C.)  33  Fed.  659, 
609;  Des  Moines,  etc.,  Co.  v.  City  of  Des 
Moines,  44  Lowa,  505,  24  Am.  Rep.  756;  El- 
liott's Roads  and  Streets  (2d  Ed.)  §§  450,  455; 
2  Smith  on  Mod.  Law  Mun.  Corp.  §  1309; 
Dillon  on  Mun.  Corp.  (4th  Ed.)  §§  683,  691, 
697,  698.  But  when  the  town  or  city  enters 
Into  a  contract  with  a  second  party,  having 
such  franchise,  to  light  Its  streets  and  public 
grounds  and  buildings,  or  to  heat  its  public 
buildings  and  offices  by  steam,  hot  water,  or 


otherwise,  or  to  furnish  gas  for  that  purpose, 
It  exercises  a  business,  and  not  a  legislative 
power.  Town  of  Gosport  v.  Pritchard,  156 
Ind.  400,  406,  59  N.  E.  1058,  and  cases  cited. 
Iu  1899  the  General  Assembly  passed  an  act 
entitled  "An  act  vesting  a  right  in  the  voters 
of  any  incorporated  town  In  the  state  of 
Indiana,  by  a  petition  to  refer  any  ordinance, 
agreement,  contract,  or  measure  enacted  or 
proposed  by  the  board  of  trustees  of  any  In- 
corporated town  of  this  state,  to  a  vote  of  the 
voters  of  such  town  and  to  reject  the  same 
by  ballot,"  etc.  Acts  1899,  p.  210, -c.  131. 
The  first  section  of  said  act,  ^eing  section 
4443r,  Burns'  Rev.  St.  1901,  provides:  "That 
no  ordinance  for  the  purchase  or  establish- 
ment of  any  waterworks  or  lighting  plant,  or 
the  granting  of  any  franchise  for  the  estab- 
lishment or  operation  of  any  waterworks, 
lighting  plant,  street  railroad,  telephone  or 
telegraph  company  in  any  incorporated  town 
In  this  state,  shall  go  into  effect  until  thirty 
days  after  its  passage,  nor  until  voted  for  at 
the  polls,  if  within  the  said  thirty  days  a 
referendum  Is  demanded  by  forty  per  cent, 
of  the  legal  voters  of  such  Incorporated  town 
as  shown  by  the  last  preceding  election." 
The  other  sections  of  the  act  make  provision 
for  the  filing  of  said  petition,  Its  form,  and 
the  holding  of  an  election.  It  is  also  pro- 
vided that  such  ordinances  shall  not  go  Into 
effect  unless  approved  by  a  majority  of  the 
votes  cast  for  and  against  the  same.  Ap- 
pellants Insist  that  the  ordinances  in  question 
come  within  the  provisions  of  said  act  of 
1899,  and  could  not  take  effect  until  after  the 
publication  thereof,  as  required  by  the  six- 
teenth subdivision  of  section  4357,  Burns' 
Rev.  St  1901  (Acts  1879,  p.  201,  c.  98);  that 
by  the  express  terms  of  sold  act  of  1899  all 
agreements,  contracts,  and  measures  for  any 
of  the  purposes  mentioned  in  said  act  of 
1899  must  be  by  au  ordinance,  which  cannot 
take  effect  until  30  days  after  Its  passage, 
and  that,  therefore,  the  emergency  clause  of 
said  sixteenth  subdivision  could  have  no  ap- 
plication thereto.  The  part  of  section  4357 
Burns'  Rev.  St  1901  (Acts  1879,  p.  201,  c. 
98),  mentioned,  reads  as  follows:  "The  board 
of  trustees  shall  have  the  following  powers: 
*  *  *  Sixteenth.  To  make  and  establish 
such  by-laws,  ordinances,  and  regulations, 
not  repugnant  to  the  laws  of  this  state,  as 
may  be  necessary  to  carry  into  effect  the  pro- 
visions of  this  act  and  to  repeal,  alter,  or 
amend  the  same  as  they  shall  seem  to  require, 
but  every  by-law,  ordinance  or  regulation, 
unless  in  a  case  of  emergency,  shall  be  pub- 
lished in  a  newspaper  in  such  town,  if  one 
be  printed  therein,  or  posted  in  five  public 
places,  at  least  ten  days  before  the  same 
shall  take  effect"  Whatever  may  have  been 
the  manner  in  which  incorporated  towns 
were  required  to  contract  for  the  purchase  or 
establishment  of  waterworks  or  lighting 
plants,  or  to  grant  a  franchise  for  the  estab- 
lishment or  operation  of  any  waterworks, 
lighting  plant  street  railroad,  telephone  or 
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telegraph  line,  before  the  taking  effect  of 
said  act  of  1889,  being  sections  4443r-4443bl, 
Burns'  He  v.  St-  1901,  it  is  evident  that  since 
it  toot  effect  the  same  can  only  be  done  by 
an  ordinance.  It  is  clear,  therefore,  that  the 
Legislature  intended  that  all  the  rules,  regu- 
lations, and  requirements  in  regard  to  the 
enactment  and  taking  effect  of  ordinances 
should  apply  to  such  an  ordinance,  unless 
otherwise  provided  in  said  act  of  1899.  Said 
sixteenth  subdivision  of  section  4357,  supra, 
and  section  1  of  said  act  of  1899,  being  sec- 
tion 4443r,  supra,  are  in  pari  materia,  and 
must  be  construed  together.  State  v.  Ger- 
hardt,  145  lnd.  439,  460,  461,  44  N.  E.  469, 
33  L.  R.  A.  313,  and  authorities  Cited;  Shea 
r.  City  of  Muncie,  148  Ind.  14,  21,  46  N.  B. 
138,  and  cases  cited;  Black  on  Interpretation 
of  Laws,  p.  206.  As  section  1  of  said  act  of 
1899,  being  section  4443r,  supra,  provides  In 
express  terms  that  such  ordinance  shall  not 
"go  Into  effect  until  thirty  days  after  its 
passage,  it  is  evident  that  the  provision  of 
the  sixteenth  subdivision  of  section  4357, 
supra,  in  regard  to  ordinances  taking  effect 
"In  case  of  emergency"  without  publication, 
can  have  no  application  to  ordinances  coming 
within  said  act  of  1899,  section  4443r,  supra. 
There  is  no  provision,  however,  of  said  act 
of  1890  which  In  any  way  dispenses  with  or 
prevents  the  publication  of  the  ordinances 
covered  thereby,  as  required  by  said  six- 
teenth subdivision  of  section  4357,  supra.  To 
hold  that  said  provision  for  publication  in 
section  4357.  supra,  was  dispensed  with 
would  in  many  cases  defeat  the  very  pur- 
pose for  which  said  act  of  1899,  sections 
4443r-4443bl,  supra,  was  enacted— that  of 
referendum.  Publication  would  advise  the 
voters  of  the  town  of  such  ordinances,  and 
give  them  an  opportunity  to  obtain  the  bene- 
fit of  said  act;  but,  if  no  publication  were 
made,  they  would  in  many,  if  not  all,  cases 
have  no  knowledge  of  such  ordinances  until 
the  30  days  within  which  a  petition  for  ref- 
erendum could  be  presented  had  expired. 
Construing  said  section  4443r,  supra,  and  said 
sixteenth  subdivision  of  section  4357,  supra, 
together,  as  we  are  required  to  do  (Shea  v. 
City  of  Muncle,  148  Ind.  21,  46  N.  E.  138), 
it  is  clear  that  an  ordinance  coming  within 
said  act  of  1899,  sections  4443r-4443bl,  su- 
pra, can  only  go  into  effect  30  days  after  its 
passage,  when  publication  thereof  has  been 
made,  as  required  by  said  sixteenth  subdi- 
vision of  section  4357,  supra,  not  less  than  10 
days  before  the  expiration  of  said  30  days. 
It  is  therefore  the  duty  of  the  board  of  trus- 
tees at  once  upon  the  passage  of  any  ordi- 
nances coming  within  the  provisions  of  said 
section  4443r,  supra,  to  make  publication 
thereof  as  required  by  said  sixteenth  subdi- 
vision of  section  4357,  supra.  What  was  said 
In  Town  of  Gosport  v.  Pritchard,  156  Ind. 
400,  406,  59  N.  E.  1058,  cited  by  appellees, 
In  regard  to  "an  emergency  clause"  and 
"publication"  being  unnecessary,  had  refer- 
ence only  to  contracts  made  by  a  town  In  the 


exercise  of  Its  purely  business  powers,  and 
not  to  the  exercise  of  its  legislative  powers. 
The  contract  to  light  the  streets  of  the  town 
sued  upon  in  that  case  was  made  in  1897, 
long  before  said  act  of  1809  took  effect  It 
will  be  observed  that  said  act  of  1899,  sec- 
tions 4443r-4443bl,  supra,  involved  In  this 
case,  requires  that  contracts  for  the  purchase 
or  establishment  of  waterworks  or  a  lighting 
plant  shall  be  by  ordinance,  which  we  have 
held  in  this  opinion  cannot  take  effect  unless 
publication  thereof  is  made  as  required  by 
section  4357,  supra.  To  this  extent  the  law 
declared  in  Town  of  Gosport  v.  Pritchard, 
supra,  as  to  the  contracts  of  a  town  in  the 
exercise  of  its  purely  business  power,  was 
changed  by  said  act  of  1899. 

Appellees  Insist  that,  even  of  the  ordi- 
nance granting  the  franchise  for  10  years  to 
use  the  streets,  alleys,  and  public  places  In 
the  town  to  erect  poles,  posts,  etc.,  to  fur- 
nish electric  light  to  the  town  and  its  inhab- 
itants, is  void,  that  the  section  thereof  con- 
taining the  contract  of  the  town  to  take  and 
pay  for  a  certain  number  of  street  lights  is 
not  within  the  provisions  of  the  act.  of  1899, 
sections  4443r-4443bl,  and  Is  therefore  valid 
without  a  declaration  of  emergency  or  pub- 
lication, being  the  exercise  of  a  purely  busi- 
ness power.  The  rule  is  that,  if  a  part  of  a 
statute  or  ordinance  is  void,  other  essential 
and  connected  parts  are  also  void,  but  when 
that  part  which  Is  void  is  clearly  Independ- 
ent, and  hot  essentially  connected  with  the 
remainder,  the  latter  will  stand.  '  Griffith  v. 
State,  119  Ind.  520,  522,  22'  N.  E.  7  et  seq.; 
1  Dillon  on  Munic.  Corp.  (4th  Ed.)  J  421;  1 
Smith's  Mod.  Law  of  Munic.  Corp.  J  542;  1 
"Beach  on  Pub.  Corp.  8  518.  And  when  an 
agreement  is  invalid  In  part  only,  the  part 
which  is  good  may  be  enforced  if  it  can  be 
separated  from  the  part  which  is  bad,  but, 
If  not  capable  of  separation,  the  whole  agree- 
ment is  invalid,  and  cannot  be  enforced. 
Clark  on  Cont  pp.  470r-475;  Hynds  v.  Hays, 
25  Ind.  36;  Consumers'  Oil  Co.  v.  Nunne- 
maker,  142  Ind.  560,  568,  41  N.  E.  1048,  51 
Am.  St  Rep.  193;  Gas  Light,  etc.,  Co.  v.  City 
of  New  Albany,  156  Ind.  406,  413,  414,  59 
N.  E.  176.  The  part  of  the  ordinance  con- 
taining the  contract  for  lighting  the  streets 
of  said  town  is  not  independent  of,  but  is 
dependent  on,  the  other  parts  thereof,  and 
is  inseparably  connected  therewith.  Said 
contract  depends  entirely  upon  the  provisions 
of  the  ordinance  granting  the  franchise,  and 
the  fall  of  the  latter  carries  with  It  the  for- 
mer. 

Appellees  contend  that  even  If  the  ordi- 
nance for  50  years,  so  far  as  it  grants  a 
franchise  for  the  operation  of  a  lighting 
plant  is  void,  because  the  same  Is  within  the 
provisions  of  the  act  of  1899,  sections  4443r- 
4443bl,  yet  as  the  part  of  said  ordinance 
which  grants  a  franchise  for  supplying  "heat 
power,  refrigeration,  and  allied  purposes"  In 
not  covered  by  said  act  of  1899,  It  took  effect 
on  the  emergency  declared,  without  publica- 
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Hon.  The  power  given  the  board  of  trustees 
by  said  sixteenth  subdivision  of  section  4357, 
supra,  "Id  case  of  emergency,"  was  to  pro- 
ride  that  the  ordinance  should  take  effect 
on  Its  passage,  or  at  some  time  fixed  and 
certain,  before  publication  could  be  had,  and 
not  that  it  should  take  effect  on  a  contin- 
gency or  event  that  might  or  might  not  occur. 
The  declaration  of  emergency  for  the  imme- 
diate taking  effect  of  said  ordinances  is  in- 
consistent with  the  provision  that  the  same 
take  effect  on  the  happening  of  an  uncertain 
event,  for  such  an  ordinance  may  never  go 
Into  force.  It  is  clear,  therefore,  that  the 
declaration  of  an  emergency  for  the  imme- 
diate taking  effect  of  each  of  said  ordinances 
contained  therein,  followed  by  a  provision 
that  it  shall  be  in  force  only  when  a  written 
acceptance  of  the  same  is  filed  with  the  clerk 
of  the  town,  an  act  which  may  never  be  per- 
formed, is  not  sufficient  to  dispense  with  the 
publication  required  by  said  sixteenth  sub- 
division of  section  4357,  supra.  As  no  pub- 
lication was  made  of  said  ordinances  as  re- 
quired'by  law,  it  follows  that  they  are  not 
in  force. 

It  Is  next  Insisted  that  appellants  cannot 
maintain  injunction,  because  the  alleged 
grievances  do  not  affect  them  "peculiarly  and 
In  some  manner  different  from  the  general 
public,"  citing  Dwenger  v.  Chicago,  etc.,  Co., 
98  Ind.  153;  Cummins  v.  City  of  Seymour. 
79  Ind.  491,  41  Am.  Rep.  618;  McCowan  v. 
Whltesldee,  31  Ind.  235.  It  is  true  that  In 
an  action  by  a  private  person  to  enjoin  a 
public  nuisance  the  complaint  must  allege 
facta  showing  that  he  has  sustained  a  special 
Injury  different  in  kind  from  that  sustained 
by  the  general  public.  Martin  v.  Marks,  154 
Ind.  548,  553-657,  67  N.  E.  249,  and  cases 
cited.  This  principle,  however,  which  obtain- 
ed as  to  public  nuisance,  does  not  apply  In 
this  state  to  actions  brought  by  a  resident 
taxpayer  of  a  municipal  corporation  to  en- 
Join  an  illegal  or  wrongful  act,  or,  If  con- 
summated, to  have  relief  against  it  In  such 
canes  it  has  been  uniformly  held  that  one  or 
more  resident  taxpayers  may  maintain  such 
actions  upon  a  mere  allegation  that  they 
were  resident  taxpayers  of  such  municipal 
corporation,  when  it  was  apparent  that  their 
Interest  and  the  injury  complained  of  were 
not  different  In  kind  from  that  of  the  public 
In  general  within  such  corporate  limits,  but 
were  the  same.  City  of  Valparaiso  v.  Gard- 
ner, 97  Ind.  1,  8,  49  Am.  Rep.  416;  Harney 
▼.  Indianapolis,  etc.,  R.  Co.,  32  Ind.  244,  247, 
248,  and.  cases  cited:  Sackett  v.  City  of  New 
Albany,  88  Ind.  473,  480,  and  cases  cited, 
46  Am.  Rep.  467;  City  of  Madison  v.  Smith, 
83  Ind.  502,  515;  Noble-V.  City  of  Vincennes, 
43  Ind.  125;  Myers  v.  City  of  Jefferson ville, 
145  Ind.  431,  44  N.  E;  452;  Board,  etc.,  v. 
Templeton,  51  Ind.  266;  Rothrock  v.  Carr, 
66  Ind.  834;  Warren  County,  etc.,  Co.  v.  Barr, 
66  Ind.  80;  Board,  etc.,  v.  Gillies,  188  Ind. 
667,  672,  673,  38  N.  B  40,  and  cases  cited; 
Adams  r.  City  of  SheJbyviUe,  154  Ind.  467, 
486,  67  N.  B  114,  49  L  R.  A  797.  77  Am. 


St  Rep.  484;   Brashear  v.  City  of  Madison,. 
142  Ind.  685,  36  N.  E.  262,  42  N.  E.  349,  33 
L.  R.  A.  474;  Wilcoxen  v.  City  of  Bluffton, 
153  Ind.  2C7,  54  N.  E.  110;  Campbell  v.  City 
of  Indianapolis,  155  Ind.  186,  57  N.  E.  920; 
Hurd  v.  Walters,  48  Ind.  148,  150,  and  au- 
thorities cited;    Zuelly  r.  Casper,  160  Ind. 
490,  67  N.  B.  185;    Id.,  160  Ind.  455,  67  N. 
E.  103,  63  L.  R.  A  133;    Scott  v.  City  of 
La  Porte  (Ind.  Sup.)  68  N.  E.  278;   Kimble 
v.  Board,  etc.  rjnd.  App.)  66  N.  E.  1023,  1026- 
?  1028.    See,  also,  Dillon's  Munlc.  Corp.  §§  908, 
!  909,  914-919,  921,  922;  2  High  on  Injunctions 
(3d  Ed.)  $  1230;    New  London  v.  <  Bratnard, 
!  22  Conn.  552;  Scofleld  v.  Eighth  School  Dlst, 
I  27  Conn.  499,  504.    It  is  not  enough  to  de- 
i  feat  Injunction  that  there  is  a  remedy  at 
i  law.    It  must  be  as  plain,  complete,  and  ade- 
j  quate — or.  In  other  words,  as  practical  and 
efficient  to  the  ends  of  justice  and  Its  prompt 
administration— as    the    remedy    in    equity. 
Xenla,  etc.,  Co.  v.  Macy,  147.  Ind.  568,  572, 
573,  47  N.  E.  147;  Sackett  v.  City  of  New  Al- 
bany, 88  Ind.  473,  480,  45  Am.  Rep.  467,  and 
cases  cited. 

Other  questions  are  argued  In  the  briefs, 
but  the  view  we  have  taken  of  the  case  ren- 
ders their  determination  unnecessary. 

Judgment  reversed,  with  Instructions  to 
overrule  each  of  the  demurrers  to  the  com- 
plaint and  for  further  proceedings  not  ln^ 
consistent  with  this  opinion. 


(1®  Ind.  ltt) 
HANCOCK  et  el   v.  DIAMOND  PLATE 

GLASS  CO.  et  al. 
(Supreme  Court  of  Indiana.    Feb.  16,  1904.) 

CONTRACT  FOR  EXPLORATION  FOR  GAS-TER- 
MINATION —  FAILURE  TO  PAY  RENT  —  COM- 
PLAINT—SUFFICIENCY— TENANCY  AT  WILL. 

1.  A  contract  between  a  landowner  and  a 
corporation  granted  the  latter  the  exclusive 
right  of  putting  down  a  gas  well  on  a  tract  of 
laud,  in  consideration  for  which  the  corporation 
agreed  to  deliver  the  landowner  natural  gas 
free  of  charge,  and  to  pay  $20  each  yeur  until  it 
should  put  down  a  gas  well.  It  was  provided 
that  the  contract  should  run  from  tlie  date, 
and  be  terminated  whenever  natural  gas  ceased 
to  be  used  generally  for  manufacturing  pur- 
poses, or  when  the  corporation  should  fail  to 
pay  the  annual  rent  for  CO  days  after  It  be- 
came due.  A  complaint  by  the  owner  in  an  ac- 
tion to  recover  a  stipulated  annual  sum  for  a 
number  of  years,  and  damages  for  failure  to 
furnish  free  gas,  set  out  the  contract,  and  al- 
leged that  no  well  had  been  put  down,  nor  pos- 
session of  the  premises  taken;  that  gas  was 
furnished  free  until  a  certaiu  date,  prior  to  the 
commencement  of  the  action,  and  the  annual 
sum  of  $20  paid  each  year  until  five  years  be- 
fore the  action  was  commenced;  and  that  nat- 
ural gas  was  and  had  been  used  for  manufac- 
turing purposes.  Held  to  state  a  cause  of  ac- 
tion. 

2.  Where  a  contract  between  a  landowner. 
and  a  corporation  gave  the  latter  the  exclusive 
right  of  patting  down  a  gas  well  on  certain 


privilege 

ed  terminated  whenever  it  should  fail  to  pay 

the  rental  price  within  60  days  after  it  became 

1 1  8*4  Mines  and  Minerals,  voL'  M.  Cent  Dig   I' 
MB. 


Digitized  by 


Google 


15Q 


70  NORTHEASTERN  REPORTER. 


(Ind. 


due,  failure  to  pay  did  not  terminate  the  con- 
tract, but  merely  gave  the  landowner  the  right 
to  do  so. 

S.  A  contract  between  a  landowner  and  a  cor- 
poration, giving  the  latter  the  exclusive  right  to 
bore  for  gas,  and  providing  that  the  corpora- 
tion should  pay  a  certain  sum  annually  until  it 
had  put  down  a  gas  well,  but  that  the  contract 
should  be  terminated  whenever  natural  gas 
ceased  to  be  used  generally  for  manufacturing 

?urposes,  or  whenever  the  corporation  should 
ail  to  pay  the  annual  rental  within  00  days 
after  it  became  due,  did  not  create  a  tenancy 
at  will,  within  Burns'  Rev.  St.  1901,  {  7089, 
providing  that  all  general  tenancies  in  which 
the  premises  are  occupied  by  the  consent,  either 
express  or  constructive,  of  the  landlord,  shall 
be  deemed  tenancies  at  will. 

Appeal  from  Superior  Court,  Howard  Coun- 
ty; Hiram  Brownlee,  Judge. 

Action  by  Anna  E.  Hancock  and  others 
against  the  Diamond  Plate  Glass  Company 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiffs  appealed  to  the  Appellate 
Court,  from  whence  the  cause  was  trans- 
ferred to  this  court,  under  Burns'  Rev.  St 
1901,  {  1337u.    Reversed. 

B.  C.  Moon,  for  appellants.  Bell  &  Per- 
dum  and  Blacklidge,  Shirley  &  Wolf,  for  ap- 
pellees. 

HADLEY,  J.  Contract  for  exploring  for 
natural  gas.  Suit  to  recover  stipulated  sum 
for  delay  in  putting  down  a  well.  On  June 
18,  1891,  appellants  and  appellee  Diamond 
Plate  Glass  Company  entered  into  a  written 
contract  whereby  appellants  "granted  and 
contracted"  to  said  appellee  and  'Its  assigns 
20  feet  square  of  a  certain  described  tract 
of  40  acres,  to  be  located  by  mutual  agree- 
ment, for  the  purpose  and  with  the  exclu- 
sive right  of  putting  down  a  gas  well  there- 
on, with  the  right  of  Ingress  and  egress,  and 
to  lay  pipe  and  conduct  gas  therefrom.  As 
a  consideration  for  the  grant,  the  gas  com- 
pany agreed  to  deliver  to  appellants,  in  the 
highway  nearest  their  dwelling  house  on 
said  40  acres,  free  of  charge,  during  the  con- 
tinuance of  the  contract,  whatever  amount 
of  natural  gas  was  necessary  for  domestic 
use  in  said  dwelling,  and,  in  addition  there- 
to, to  pay  appellants  on  September  1st  of 
each  year  $100  for  each  producing  gas  well 
drilled  on  the  premises,  and,  until  the  compa- 
ny should  put  down  a  gas  well  on  said  prem- 
ises, the  company  agreed  to  pay  appellants 
on  September  1st  of  each  year  $20  at  the 
office  of  the  company,  In  Kokomo. .  Appel- 
lants, on  their  part,  further  "covenanted  and 
agreed,"  for  themselves,  their  heirs,  execu- 
tors, and  assigns,  "not  to  drill,  or  suffer  or 
permit  others  to  drill,  or  put  down,  any  oth- 
er gas  well,  or  wells,  on  any  part  of  said 
entire  forty-acre  tract  of  land  during  the 
continuance  of  this  contract"  It  was  fur- 
ther covenanted  that  "this  contract  shall  be 
deemed  to  commence  at,  and  run  from  the 
date  of  signing  hereof,  and  shall  be  deemed 
to  have  terminated  whenever  natural  gas 
ceases  to  be  used  generally  for  manufactur- 
ing purposes,  or  whenever  the  second  party 


[the  gas  company],  or  their  assigns,  shall  fall 
to  pay  or  tender  the  rental  price,  herein 
agreed  upon,  within  sixty  days  of  the  date 
of  its  becoming  due.  '  And  in  the  event  of 
the  termination  hereof,  for  any  cause,  all 
rights  and  liabilities  hereunder  shall  cease 
and  terminate."  It  will  be  observed  that 
there  was  no  limit  to  the  duration  of  the  con- 
tract, except  "when  natural  gas  ceases  to 
be  used  generally  for  manufacturing  pur- 
poses,'' and  that  no  time  was  fixed  for  the 
commencement  or  completion  of  a  gas  well. 
The  Diamond  Plate  Glass  Company  assign- 
ed said  contract  to  the  Pittsburg  Plate  Glass 
Company,  which ''assigned  the  same  to  appel- 
lee the  Logansport  &  Wabash  Valley  Gas 
Company;  each  assignee,  In  turn,  agreeing 
to  perform  all  the  covenants,  of  the  assignor. 
No  gas  well  was  ever  put  down  or  com- 
menced on  said  premises,  and  none  has  been 
demanded  or  requested  by  appellants, 
though  they  were  always  ready  and  willing 
for  the  same  to  be  done.  No  possession  of 
the  premises  was  ever  taken.  Natural  gas 
was  .furnished  appellants,  free  of  charge,  un- 
der the  contract  from  November  1,  1891,  to 
December  25,  1900,  when  the  supply  was  cut 
off  by  appellee  Logansport  &  Wabash  Val- 
ley Gas  Company.  The  annual  Bum  of  $20 
to  be  paid  during  the  delay  in  sinking  a  well 
was  paid,  according  to  the  contract  on  each 
September  1st  from  1891  to  1895,  inclusive, 
and  sued  for  and  recovered  by  appellants 
for  the  year  1896.  Natural  gas  has  been  all 
the  time  since  the  execution  of  said  con- 
tract, and  still  Is,  used  generally  for  manu- 
facturing purposes.  There  has  been  no  for- 
feiture or  surrender,  or  termination  of  the 
contract  further  than  may.  be  implied  by  the 
failure  of  appellees  to  pay  the  annual  sum 
of  $30  since  September  1,  1896,  and  the  cut- 
ting off  of  appellants'  free,  gas  on  December 
25,  1900.  The  complaint  founded  on  the 
written  contract  was  filed  September  19. 
1902,  and  seeks  to  recover  the  stipulated  an- 
nual sum  of  $20  for  the  several  years  from 
September  1,  1897,  to  September  1,  1902,  In- 
clusive, and  damages  in  the  sum  of  $75  for 
failure  to  furnish  free  gas  from  December  25, 
1900,  to  the  commencement  of  the  suit  The 
contract  and  all  the  foregoing  facts  are  tally 
and  specifically  set  forth  in  the  complaint 
Appellees'  demurrer  to  the  complaint  for  in- 
sufficiency of  facts  was  sustained,  and,  ap- 
pellants refusing  to  amend,  judgment  was 
rendered  against  them  for  costs. 

The  only  question  presented  by  the  appeal 
is  the  sufficiency  of  the  complaint  Is  It 
sufficient  to  constitute  a  cause  of  action?  It 
seems  to  us,  from  the  nature  of  the  action — 
it  being  a  suit  for  damages  for  breach  of  a 
covenant  to  pay— and  facts  averred'  in  the 
complaint  that  the  name  of  the  contract 
sued  on,  or  the  class  to  which  it  belongs, 
and  whether  it  creates  a  lease,  a  license,  or 
an  easement,  or  either,  is  wholly  immaterial, 
and  will  not  warrant  discussion,  though  ar- 
gued at  length  by  the  parties.    The  subject- 
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matter  is  one  concerning  which  the  parties  i 
might  lawfully  contract,  and,  having  con- 
tracted, our  simple  duty,  within  the  limits 
of  settled  principles,  is  to  see  that  it  is  kept 
in  accordance  with  the  mutual  understand- 
ing and  agreement  of  the  parties  at  the  time 
It  was  made. 

What,  then,  are  the  terms  of  the  agree- 
ment? It  will  be  observed  that  the  contract 
clearly  provides  that  it  shall  continue  in 
force  as  long  as  gas  is  generally  used  for 
manufacturing  purposes,  be  that  1  or  40 
years.  No  time  Is  agreed  upon  for  the  com- 
mencement or  the  completion  of  a  well,  and 
no  express  provision  that  one  shall  ever  be 
constructed;  but  it  is  made  very  plain  that 
no  one  but  the  glass  company  shall  have  the 
right  to  put  down  a  well  anywhere  on  the  40 
acres  "during  the  continuance  of  the  con- 
tract," or  so  long  as  natural  gas  shall  be  used 
generally  for  manufacturing  purposes.'  In  oth- 
er words,  under  the  contract,  the  company, 
in  unmistakable  terms,  has  the  exclusive 
right  to  take  and  control  the  output  of  gas 
from  appellants'  40  acres  during  the  period 
of  supply.  It  may  enter  the  premises  to- 
morrow, sink  a  well,  and  extract  through  It 
the  gas  from  under  appellants'  land,  or,  if  it 
prefers,  with  appellants'  acquiescence,  it  may 
postpone  an  entry,  exclude  others  from  the 
premises,  save  the  expense  of  making  a  well, 
and  draw  the  gas  from  under  the  land 
through  Its  well,  on  other  premises,  on  the 
other  side  of  the  road.  So  far  as  appellants 
are  concerned,  by  the  contract  they  surren- 
dered to  the  glass  company,  for  an  agreed 
consideration,  all  the  right  and  dominion 
they  were  able  to  bestow  to  all  the  gas  un- 
derlying their  40  acres  of  land;  the  company 
to  take  its  chance  on  the  quantity,  and  pur- 
Bue  its  own  method  in  mining  it,  within  the 
limits  of  the  contract.  On  the  part  of  the 
company,  it  agreed,  In  equally  certain  terms, 
to  give  appellants,  for  the  valuable  conces- 
sion, a  supply  of  free  gas  for  domestic  use, 
and  pay  them  $20  in  cash,  not  for  one  year, 
but  for  every  year  that  might  elapse  before 
it  made  a  well  on  the  premises,  and  there- 
after $100  per  annum  for  each  well.  As  we 
have  seen,  the  company  has  not  bound  it- 
self to  construct  a  gas  well  on  appellants' 
land  within  any  specified  time;  but,  so  long 
as  natural  gas  continues  In  general  use  for 
manufacturing  purposes,  It  has  bound  Itself 
to  pay  the  annual  sum  of  $20  until  it  does 
make  such  a  well.  The  parties  themselves 
nave  agreed  upon  the  thing  to  be  done,  and 
the  exact  amount  to  be  paid  when  done,  and 
for  the  delay  in  the  doing  of  it,  and  we  can- 
not look  beyond  the  agreement.  It  is  not  to 
be  supposed  for  a  moment  that  either  party 
understood  when  the  contract  was  entered 
into  that  the  company  was  to  have  these 
valuable  and  continuing  rights  without  ren- 
dering to  appellants  what  was  deemed  to  be 
a  coequal,  valuable,  continuing  considera- 
tion. Nor  is  it  to  be  doubted  that  it  was 
the  mutual  understanding  that,  as  long  as 


the  company  excluded  others  from  mining 
the  gas  on  appellants'  land,  it  should  be  lia- 
ble for  the  sum  it  agreed  to  pay  for  the  right 
to  do  so.  We  must  so  view  the  agreement, 
because  in  accord  with  the  plain,  simple 
meaning  of  its  terms,  and  in  harmony  with 
a  proper  sense  of  fairness  and  natural  Jus- 
tice. 

Is  the  contract  still  running?  This  ques- 
tion must  be  answered  in  the  affirmative,  un- 
less it  appears  that  it  has  expired  by  lim- 
itation, or  been  surrendered,  forfeited,  or  oth- 
erwise terminated.  It  has  not  expired  by 
limitation,  for  we  are  Informed  by  the  com- 
plaint that  natural  gas  has  been,  all  the  time 
since  the  making  of  the  contract,  and  still 
is,  generally  used  for  manufacturing  purpos- 
es. It  has  not  been  surrendered.  The  com- 
plaint avers  that  no  surrender  has  been  made, 
and  affirmatively  shows  that  appellants,  on 
their  part,  demanded,  sued  for,  and  recovered 
the  first  annual  payment  defaulted  (1896), 
and  are  now  in  court,  suing  for  all  other  due 
and  unpaid  Installments,  and  that  appellee, 
on  its  part,  continued  to  make  voluntary  pay- 
ments to  1896,  and  to*  supply  appellants  with 
the  stipulated  free  gas  from  the  beginning 
of  the  contract  to  December  25, 1900.  There 
is  no  pretense  on  the  part  of  appellee  that 
anything  transpired  on  December  25,  1900, 
to  terminate  the  contract,  beyond  the  shut- 
ting off  of  appellants'  gas  on  that  day;  and 
this  continued  part  performance,  in  the  ab- 
sence of  any  explanation  thereof,  is  of  itself 
sufficient  acknowledgment  that  the  contract 
was  in  force  to  that  time.  The  complaint 
shows  no  forfeiture  of  the .  contract.  It  is 
averred  that  appellants  have  performed  all 
the  conditions  on  their  part  to  be  performed. 
But  appellee  claims  that  it  terminated  the 
contract  in  1896,  by  falling  for  more  than 
60  days  to  pay  the  stipulated  annual  $20, 
called  "rent,"  and  relies  upon  that  part  of 
the  contract  which  is  expressed  in  these 
words:  "This  contract  shall  be  deemed  to 
commence  at,  and  run  from  the  date  of  sign- 
ing hereof,  and  shall  be  deemed  to  have  ter- 
minated whenever  natural  gas  ceases  to  be 
used  generally  for  manufacturing  purposes, 
or  whenever  the  second  party  [the  glass  com- 
pany], its  heirs,  or  assigns,  shall  fail  to  pay, 
or  tender,  the  rental  price  herein  agreed  up- 
on, witiiin  sixty  days  of  the  date  of  its  be- 
coming due.  And  in  the  event  of  the  ter- 
mination hereof,  for  any  cause,  all  rights  and 
liabilities  hereunder  shall  cease  and  termi- 
nate." The  promise  to  pay  for  what  it  re- 
ceived from  the  appellants  was  the  covenant 
of  the  appellee,  made  for  the  sole  benefit  of 
appellants,  and  the  manifest  absurdity  of  the 
latter  part  of  the  provision  makes  It  plain 
that  the  contract  cannot  be  enforced  accord- 
ing to  its  letter.  A  promise  to  pay  cannot 
be  fulfilled  by  a  failure  to  pay.  Performance 
cannot  be  effected  by  nonperformance,  nor  a 
covenant  satisfied  by  60  days'  default  A  sim- 
ilar provision  found.  In  many  such  instru- 
ments has  led  courts  to  look  critically  after 
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the  real  intent  of  the  parties;  and  in  cases 
like  this,  and  where  it  is  not  expressly  pro- 
vided that  "either  party"  or  that  the  cove- 
nantor shall  have  the  right,  it  has  been  uni- 
formly held,  so  far  as  we  hare  observed,  that 
the  right  of  forfeiture  may  be  exercised  by 
the  covenantee,  and  not  by  the  covenantor. 
Such  a  provision  is  made  for  the  security  of 
the  one  who  la  to  be  benefited  by  a  fulfill- 
ment of  the  promise,  and  not  for  the  benefit 
of  the  one  whose  interest  lies  in  nonfulfill- 
ment Such  contracts  are  construed  to  mean 
that  upon  failure  of  the  operator  to  pay  the 
well  rental,  or  the  promised  sum  for  delay 
in  beginning  operations,  the  landowner  may 
elect  to  put  an  end  to  the  contract,  and  re- 
cover what  is  due  him,  or  he  may  waive  his 
right  of  forfeiture,  and  allow  the  contract 
to  run,  and  enforce  payments  as  provided  in 
that  Instrument  An  operator  will  not  be 
allowed  to  set  up  his  own  default  or  wrong 
in  discharge  of  his  obligation  to  a  landowner 
to  pay  for  what  he  has  bought  There  is  no 
doubt  but  an  operator  may  be  relieved  of  his 
obligation  to  put  down  a  well,  or  to  pay  the 
sum  promised  for  his.  failure,  upon  such 
terms  as  may  be  agreed  upon  in  the  contract, 
either  of  benefit  to  the  landowner,  or  of  In- 
convenience to  himself;  but  a  naked  default 
or  nonperformance,  such  as  is  set  up  in  this 
case,  cannot  be  held  to  discbarge  his  obliga- 
tion. Leathernian  v.  Oliver,  151  Pa.  646,  25 
Atl.  309;  Cochran  v.  Pew,  159  Pa.  184,  28 
Atl.  219;  Oil  Company  v.  Crawford,  55  Ohio 
St  161,  170,  44  N.  E.  1093,  34  L.  R.  A.  62; 
Smith  v.  Miller,  49  N.  J.  Law,  521,  13  Atl. 
39;  Jackson  v.  O'Hara,  183  Pa.  233,  38 
Atl.  624;  Ahrn8  v.  Gas  Co.,  188  Pa.  249, 
41  Atl.  739;  Edmonds  v.  Mounsey,  15  Ind. 
App.  399,  44  N.  B.  19G;  Simpson  V.  Glass 
Co.,  28  Ind.  App.  343,  62  N.  B.  753;  Thorn- 
ton's Law  Relating  to  Oil  &  Gas,  Si  149,  151, 
and  authorities  collated;  Barringer  &  Adams' 
Law  of  Mines,  p.  148.  We  are  unable  to  see 
how  the  principles  pertaining  to  the  relation 
of  landlord  and  tenant  are  applicable  to  such 
a  contract  as  the  one  before  us,  either  where 
possession  has  or  has  not  been  taken  under 
the  contract  It  seems  to  have  been  held  in 
Diamond  Plate  Glass  Co.  v.  Curless,  22  Ind. 
App.  346,  52  N.  E.  782,  and  Same  v.  Echel- 
barger,  24  Ind.  App.  124,  55  N.  E.  233,  that 
similar  instruments,  granting  the  right  to  ex- 
plore for  and  remove  gas  or  oil  for  an  in- 
definite period,  are,  in  effect,  leases  creating 
tenancies  from  year  to  year,  under  section 
7089,  Burns'  Rev.  St  1901,  which  may  be 
terminated  by  the  tenant  at  the  end  of  any 
year,  without  notice.  But  we  cannot  accept 
this  view  as  correct  While  a  contract  pro- 
viding for  an  entry  and  removal  of  gas  or 
oil  from  the  premises  is,  perhaps,  more  than 
a  license,  we  are  unable  to  believe  that  it 
constitutes  such  a  tenancy  as  Is  contemplat- 
ed by  sections  70S9  and  7090  of  the  statute. 
It  must  be  agreed  that  such  a  contract  is 
equally  binding  on  the  parties  to  it  Sup- 
pose, for  instance,  that,  under  such  a  con- 


tract as  this  one,  the  operator  shall  enter  and 
drill  in  a  well  which  yields  a  much  greater 
volume  of  gas,  and  is  therefore  much  more 
valuable,  than  was  anticipated  by  the  land- 
owner when  he  made  the  bargain;  will  any 
one  contend  that  the  latter  may  avoid  his 
contract  and  eject  the  operator  by  a  three- 
months  notice  to  quit  before  the  end  of  the 
first  year,  under  section  7090?  And  yet  this 
is  precisely  what  the  doctrine  leads  to.  There 
appears  from  the  complaint  no  good  reason 
why  the  contract  should  not  be  enforced 
against  appellees. 

Judgment  reversed,   with   instructions   to 
overrule  the  demurrer  to  the  complaint. 


(KB    iBd.   136) 

WHI8LER  t.  WHISLBR  ef  al. 

(Supreme  Court  of  Indiana.    Feb.  16,  1904.) 

APPKAL— ASSIGNMENTS    OP    ERROfc— SUFFI- 
CIENCY—TRANSCRIPT. 

LOn  appeal  the  certified  transcript  of  the 
record  imports  absolute  verity,  and  statements 
of  parties  in  a  verified  petition  are  not  avail- 
able to  either  dispute  the  record  or  to  supply 
anything  not  therein  disclosed. 

2.  Inasmuch  as  it  is  not  the  practice  to  demur- 
to  an  assignment  of  errors,  or  to  move  to  make 
them  more  specific,  an  assignment  must  be 
treated  as  though  challenged  for  a  deficiency. 

&.  Burns'  Rev.  St  1901,  §  2766  (Horner's  Rev. 
St  1901,  §  2590),  provides  that  the  executors  of 
a  will  under  contest,  and  all  others  beneficially 
Interested,  shall  be  made  defendants  to  the  ac- 
tion. A  complaint  seeking  to  set  aside  a  will, 
made  the  executor,  L.,  a  defendant  in  his  rep- 
resentative capacity,  but  he  was  subsequently 
defaulted,  and  judgment  rendered  affirming  the 
validity  of  the  will,  and  on  appeal  by  plaintiff 
the  assignment  of  errors  merely  described  one 
of  the  appellees  as  "L.,  executor."  Held,  that  a 
contention  on  appeal  that  the  executor,  in  his 
representative  capacity,  was  not  a  necessary 
appellee,  and  that  hence  the  assignment  of  er- 
rors was  not  insufficient  for  failing  to  describe 
the  defendant  executor  in  his  representative  ca- 
pacity, was  without  merit,  and  the  Supreme 
Court  had  no  jurisdiction. 

Petition  to  reinstate  appeal.    Denied. 
For  former  opinion,  see  67  N.  E.  984. 

JORDAN,  J.  Appellant  has  filed  a  peti- 
tion praying  that  his  appeal  be  reinstated  on, 
the  docket  of  this  court  The  grounds  as- 
signed are  substantially  the  following:  (1) 
That  the  court  erred  in  holding  that  Corneli- 
us Lumaree,  executor  of  the  will  of  John 
Whlsler,  deceased,  and  Lewis  Signs,  trustee 
thereunder,  were  necessary  parties  to  the  ap- 
peal, or  that  either'  of  them  had  any  inter- 
est in  the  judgment  from  which  the  appeal 
Is  prosecuted.  (2)  That  the  names  of  all  par- 
ties having  an  interest  in  the  judgment  be- 
low were  named  in  full  compliance  with  rule 
6  of  this  court  (45  N.  E.  v).  (3)  That  it  ap- 
pears by  the  record  that  Lumaree,  the  ex- 
ecutor of  the  will  in  question,,  was  defaulted, 
before  the  trial,  and  thereby  passed  out  of 
the  case,  and  that  no  Judgment  was  rendered . 
either  in  his  favor  or  against  him.  (4)  That 
Signs,  the  trustee,  never  accepted  his  trust, 
and  therefore  could  not  be  a  party  defend- 
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ant;   that  he  was  not  brought  into  court  ei- 
ther Individually  or  In  his  trust  capacity. 

The  petitionees  counsel,  in  their  argument, 
Insist  that  the  names  of  all  the  parties  in- 
terested In  the  judgment  below,  or  who  in 
any  manner  are  affected  thereby,  are  fully 
and  correctly  set  out  in  the  assignment  of 
errors.  The  argument  is  further  advanced 
that,  inasmuch  as  Lumaree,  the  executor  of 
the  will,  was  defaulted  before  final  judgment 
of  the  court  was  rendered  whereby  the  va-  i 
Ildity  of  the  will  was  affirmed,  he  In  no  sense  j 
can  be  said  to  be  a  party  to  such  judgment 
and  hence  has  no  interest  in  the  appeal.  It 
is  said  that  it  is  disclosed  by  the  verified 
petition  herein  that  he  was  not  the  executor 
of  the  will  at  the  time  of  the  trial  in  this 
cause  for  the  reason  that  he  had  been  finally 
discharged  prior  thereto.  In  regard  to  Signs, 
the  trustee,  it  Is  claimed  that  he  was  not 
served  with  process,  and  did  not  appear  In 
the  action.  It  may  be  said  in  passing  that 
it  most  be  remembered  that  in  appeals  to 
this  court  the  certified  transcript  of  the  rec- 
ord imports  upon  its  face  absolute  verity,  and 
statements  of  parties  or  their  counsel,  wheth- 
er verified  or  unverified,  are  not  available 
to  dispute  the  record,  or  to  supply  any  mat- 
ter not  therein  disclosed.  Consequently  ap- 
pellant's statement  In  his  petition  that  Lum- 
aree, the  executor  of  the  will,  had  been  dis- 
charged as  such  executor  before  the  final 
judgment  was  rendered,  is  not  available  in 
the  determination  of  that  question. 

We  may  properly  note  some  of  the  things 
shown  by  the  record  in  this  cause.  It  ap- 
pears that  the  purpose  of  the  action  was  to 
contest  and  set  aside,  for  several  reasons, 
the  last  will  of  John  Whisler,  deceased.  In 
this  will  the  testator  nominated  and  appoint- 
ed Cornelius  Lumaree  the  executor  thereof, 
and,  among  other  things,  he,  as  such  execu- 
tor, was  directed  by  the  will  to  sell  and  con- 
vey certain  property,  and  to  pay  the  proceeds 
thereof  over  to  Lewis  Signs,  as  trustee,  to 
be  held  by  him  In  trust  as  therein  provided. 
By  section  2706,  Burns'  Rev.  St  1901  (section 
2596,  Horner's  Rev.  St  1801),  the  executor 
of  a  will  under  contest,  and  all  other  per- 
sons beneficially  interested  therein,  are  re- 
quired to  be  made  defendants  to  the  action. 
It  is  shown  that  the  appellant  herein,  plain- 
tiff below,  filed  an  amended  complaint  in 
three  paragraphs,  whereby  he  challenged  the 
validity  of  the  will  of  John  Whisler,  deceas- 
ed. To  this  complaint  he  made  "Cornelius 
Lumaree,  executor  of  the  estate  of  John 
Whisler,  deceased,  with  the  will  annexed," 
one  of  the  defendants.  As  such  defendant 
he  appeared  and  successfully  demurred  for 
want  of  facts  to  each  paragraph  of  the 
amended  complaint  and  thereupon  leave  by 
the  court  was  granted  to  the  plaintiff  to 
amend  the  third  paragraph  of  the  complaint 
and  to  file  additional  paragraphs  thereto. 
The  third  paragraph  appears  to  have  been 
amended,  and  four  additional  paragraphs 
were  filed,  and  made  a  part  of  the  complaint 


Under  these  paragraphs  "Cornelius  Lumaree, 
executor  of  the  estate  of  John  Whisler,  de- 
ceased, with  the  will  annexed,"  was  contin- 
ued as  one  of  the  defendants.  Lewis  Signs, 
trustee,  and  Lewis  Signs  in  his  Individual 
capacity,  together  with  others,  were  also 
made  defendants.  Some  time  subsequent  to 
the  filing  of  these  additional  paragraphs  the 
record  discloses  that  Lumaree,  the  executor 
of  the  will  or  estate  of  John  Whisler,  deceas- 
ed, together  with  three  other  defendants,  viz., 
David,  John,  and  William  Whisler,  were  call- 
ed, and  defaulted,  and  thereupon  the  cause 
was  submitted  to  the  court  for  a  trial,  and 
after  hearing  the  evidence  the  court  rendered 
a  final  judgment  to  the  effect  that  the  will 
in  suit  was  valid,  and  ought  not  to  be  set 
aside  on  the  grounds  alleged  in  the  plain- 
tiff's complaint.  Counsel's  contention  that 
because  Lumaree,  the  executor,  was  default- 
ed after  he  had  successfully  demurred  to  the 
paragraphs  of  the  complaint  as  shown,  but 
before  the  rendition  of  the  final  judgment 
he  was  not  affected  by  such  judgment  and 
is  not  a  necessary  party  appellee  in  this  ap- 
peal, is  certainly  untenable.  It  will  be  ob- 
served by  an  examination  of  the  assignment 
of  errors  as  they  appear  in  the  principal  opin- 
ion that  two  of  the  specifications  of  errors 
are  based  on  the  rulings  of  the  trial  court; 
In  sustaining  "the  demurrer  of  Lumaree,  ex- 
ecutor, to  the  first  and  Becond  paragraphs  of 
the  amended  complaint"  Appellant's  very 
act  in  making  Lumaree,  "executor,"  and  also 
David,  John,  and  William  Whisler,  parties 
appellee  to  the  appeal,  is  certainly  inconsist- 
ent with  his  present  contention  that  these 
parties,  by  reason  of  their  being  defaulted, 
were  not  affected  by  the  judgment  or  in- 
terested in  this  appeal.  Lumaree,  the  ex- 
ecutor of  the  will  in  question,  under  the  re- 
quirements of  the  statute  cited,  was  not  only 
a  -proper,  but  a  necessary,  defendant  to  the 
action;  and  the  mere  fact  that  he  had  been 
defaulted  before  the  beginning  of  the  trial 
did  not  excuse  appellant  from  making  him 
a  party  appellee  in  his  fiduciary  capacity  In 
this  appeal.  Michigan,  etc.,  Ins.  Co.  v.  Pran- 
kel,  1S1  Ind.  534,  538,  50  N.  B.  304.  This 
rule  applies  as  well  in  the  case  of  an  appel- 
lee as  It  does  in  regard  to  a  co-appellant 
Abshire  v.  Williamson,  149  Ind.  248,  48  N. 
E.  1027.  The  true  test,  as  a  general  rule,  for 
determining  who  should  be  made  an  appellee 
in  an  appeal  to  this  court,  is,  has  the  party 
an  interest  in  maintaining  the  judgment  from 
which  the  appeal  is  prosecuted?  Ewbank's 
Manual,  {  149;  Elliott's  App.  Proc.  §  160. 
Appellant  in  the  lower  court  was  interested 
in  overthrowing  the  will,  and  in  this  court 
he  is  interested  in  securing  a  reversal  of  the 
judgment  by  which  the  validity  thereof  was 
affirmed.  The  executor  of  the  will,  as  a 
party  below,  was  interested  in  a  legal  sense 
in  defeating  the  overthrow  of  the  will,  and 
In  this  court  he  is  certainly  interested  in  sus- 
taining the  Judgment  by  which  its  validity 
was  affirmed  by  the  trial  court    His  position 
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below,  under  the  circumstances,  was  certain- 
ly hostile  or  adverse  to  that  of  appellant,  and 
as  the  appeal,  In  effect,  may  be  said  to  be 
a  continuation  of  the  litigation,  his  altitude 
or  interest  Is  not  thereby  changed,  but  con- 
tinues to  be  adverse  to  that  of  appellant 
Elliott's  App.  Proc.  §  159.  tinder  the  cir- 
cumstances it  was  certainly  necessary  for  ap- 
pellant to  make  him,  in  his  representative  ca- 
pacity, one  of  the  appellees  in  the  appeal,  for 
it  is  an  elementary  rule  of  appellate  proce- 
dure that,  before  the  court  will  proceed  to 
adjudicate  upon  the  subject-matter  of  a  cause, 
it  must  first  acquire  Jurisdiction  over  all  the 
parties  whose  rights  or  interests  will  be  af-- 
fected  by  the  Judgment  rendered.  Michigan, 
etc.,  Ins.  Co.  v.  Frankel,  supra;  Abshire  v. 
Williamson,  supra;  Lowe  v.  Turpie,  147  Ind. 
652,  44  N.  E.  25,  47  N.  E.  150,  37  L.  R.  A. 
233.  As  it  was  essential,  in  order  to  main- 
tain the  appeal  in  this  cause,  that  all  parties 
adverse  to  appellant  should  be  named  as  ap- 
pellees, the  failure  of  appellant  to  comply 
with  this  requirement  would  necessarily  have 
resulted  in  the  dismissal  of  his  appeal. 
O'Mara  v.  Wabash,  etc.,  R.  R.  Co.,  150  Ind. 
648,  50  N.  E.  821;  Cole  v.  Franks,  147  Ind. 
281,  46  N.  E.  532;  National  Home,  etc.,  Ass'n 
v.  Huntsinger,  150  Ind.  702,  50  N.  E.  381, 
and  authorities  there  cited.  It  being  neces- 
sary, for  the  reasons  stated,  for  appellant  to 
name  Cornelius  Lumaree,  executor  of  the 
will  of  John  Whlsler,  deceased,  as  an  ap- 
pellee, his  failure  to  name  and  describe  him 
as  such  in  his  assignment  of  errors  would, 
In  effect,  be  the  equivalent  of  entirely  omit- 
ting his  name  in  his  fiduciary  capacity  as  ap- 
pellee in  the  assignment,  and  under  such  cir- 
cumstances the  appeal  would  be  dismissed. 

It  is  not  the  practice  in  this  court  for  par- 
ties to  formally  demur  to  an  assignment  of 
errors,  or  to  move  to  make  such  pleading 
more  certain  or  specific;  hence  the  assign- 
ment made  must  be  treated  and  considered 
by  the  court  as  though  It  had  been  chal- 
lenged by  an  appellant's  adversary  for  a  de- 
ficiency therein.  In  considering  the  sufficien- 
cy of  an  assignment  of  errors,  all  ambiguities 
or  uncertainties  therein  will  be  construed 
against  the  pleading.  The  court  cannot  in- 
dulge any  presumptions,  and  thereby  supply 
what  the  appellant,  by  his  pleading,  may 
have  possibly  or  probably  intended.  Merely 
placing  the  word  "executor"  after  "Cornelius 
Lumaree,"  without  a  further  designation  or 
description  to  show  that  he  was  the  execu- 
tor of  some  particular  will,  would  be  but  the 
equivalent  of  naming  him  as  appellee  in  his 
individual  capacity.  The  term  "executor," 
under  such  circumstances,  would  not  serve 
to  indicate  that  he  was  named  as  appellee 
in  some  particular  fiduciary  capacity  or  char- 
acter. In  Brown,  Ex'r  of  Phillips,  v.  Hicks, 
Adin'r  of  Phillips,  1  Ark.  232,  the  court  said: 
"There  is  a  striking  and  wide  difference  be- 
tween the  averment  in  a  declaration,  'execu- 
tor, or  being  executor  as  aforesaid,'  and  the 
direct  allegation  'as  executor  aforesaid.'    In 


one  instance  'executor,  or  being  executor  as 
aforesaid,'  are  mere  words  of  description, 
having  exclusive  reference,  to  personal  identi- 
ty. In  the  other  the  term  'as  executor  afore- 
said,' has  but  one  meaning,  which  is  fixed  by 
law,  and  that  is  the  party  against  whom  the 
charge  Is  made  is  sued  in  his  representative 
character.  This  being  the  case,  the  defend- 
ant in  the  action  is  not  charged  as  the  execu- 
tor of  Thomas  Phillips,  deceased,  for  the  dec- 
laration nowhere  alleges  that  he  was  sued  as 
such,  and  the  words  used,  'executor  as  afore- 
said,' are  mere  matters  of  description  and 
surplusage,  and  the  antecedent,  as  aforesaid, 
refers  only  to  the  personal  description  of  the 
defendant."  Certainly,  unless  we  indulge  in 
presumptions,  it  cannot  be  said  that  Lumaree 
was  the  executor  of  the  will  of  John  Whlsler, 
deceased,  and  had  been  named  as  an  appel- 
lee to  the  appeal  In  his  representative  capaci- 
ty. 

It  Is  unnecessary  that  we  consider  further . 
the  question  presented  in  respect  to.  Signs, 
trustee,  under  the  will,  because  the  failure 
of  appellant  to  properly  name  Lumaree  the 
executor  of  the  will  must  operate  to  dismiss 
the  appeal,  regardless  of  the  question  as  to 
Signs. 

After  again  giving  the  question  in  respect 
to  the  -dismissal  of  the  appeal  herein  a  care- 
ful consideration,  we  are  still  satisfied  that 
It  was  properly  dismissed,  and  therefore  the 
petition  to  reinstate  is  overruled. 


(1<2  Ind.  210) 
MARSH  v.  MARSH. 
(Supreme  Court  of  Indiana.    Feb.  19,  1904.) 
Divorce  —  alimony  —  judgment  —  install- 
ments—enforcement— execu- 
tion—contempt. 

1.  An  order  in  a  suit  for  divorce  directing  de- 
fendant to  pay  to  the  clerk  for  the  support  of 
plaintiff  the  sum  of  $4  a  week  until  further  or- 
der of  the  court,  was  in  violation  of  Burns'  Rev. 
St.  1901.  §  1059,  providing  for  a  sum  in  gross. 

2.  A  judgment  for  alimony  under  Burns'  Rev. 
St.  1901,  §  1059,  is  enforceable  by  execution, 
and  not  by  proceedings  for  contempt; 

Appeal  from  Circuit  Court,  Wells  County; 
E.  C.  Vaughn,  Judge. 

Proceeding  by  Bessie  Marsh  against  Fred 
Marsh  to  punish  defendant  for  contempt  for 
failing  to  comply  with  an  order  directing  the 
payment  of  alimony.  From  a  Judgment  dis- 
missing the  application,  plaintiff  appeals. 
Transferred  from  Appellate  Court  under  sec- 
tion 1337u,  Burus'  Rev.  St  1901.    Aflirmed. 

Mock  &  Sons,  for  appellant  Dailey,  Sim- 
mons &  Dailey,  for  appellee. 

GILLETT,  C.  J.  In  connection  with  a  de- 
cree of  divorce  rendered  in  favor  of  appel- 
lant against  appellee  It  was  ordered  that  ap- 
pellee pay  into  the  office  of  the  clerk  of  said 
county,  for  the  support  of  appellant,  the  sum 
of  $4  each  week  from  March  1,  1902,  until 

V  2.  See  Divorce,  vol.  17,  Cent.  Dig.  |  766. 
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the  farther  order  of  court  September  9, 
1902,  on  the  application  of  appellant,  appel- 
lee was  cited  for  contempt  for  a  failure  to 
obey  said  order.  On  his  motion  the  court 
■truck  out  said  application.  Section  1059, 
Burns'  Rev.  St  1901,  provides:  "The  decree 
for  alimony  to  the  -wife  shall  be  for  a  sum 
in  gross,  and  not  for  annual  payments,  but 
the  court  in  its  discretion  may  give  a  reason- 
able time  for  the  payment  thereof,  by  In- 
stallments, on  sufficient  surety  being  given." 
In  Miller  v.  Clark,  23  Ind.  370,  there  is  point- 
ed out  the  fact  of  the  reversal  of  the  legis- 
lative policy  in  substituting  for  divorce  a 
mensa  et  thoro,  with  its  incidental  provision 
for  the  maintenance  of  the  wife  during  the 
separation,  a  provision  for  an  absolute  di- 
vorce a  vinculo  matrimonii,  and  the  payment 
of  a  fixed  sum  to  the  wife,  in  bar  of  any 
future  claim  for  her  support  "The  allowance 
so  authorized,"  said  the  court  in  the  above 
case,  'Is  named  'alimony*  In  the  statute;  but 
It  is  not  the  alimony  of  the  common  law,  the 
right  to  which  ceased  to  exist  or  reverted  to 
the  husband  on  the  death  of  the  wife,  result- 
ing from  the  fact  that  the  marriage  relation 
continued  to  exist  until  her  death.  But  It  is 
alimony  under,  and  the  creature  of,  the  stat- 
ute, given  upon,  an  equitable  settlement  be- 
tween the  parties  upon  the  dissolution  of  the 
marriage  and  of  all  the  relations  of  husband 
and  wife  theretofore  existing  between  them." 
In  providing  that  that  portion  of  the. decree 
In  divorce  cases  relative  to  the  provision  for 
the  wife  shall  not  be  for  annual  payments, 
it  was  evidently  the  purpose  of  the  Legisla- 
ture to  prohibit  all  Indefinite  allowances  for 
her  support  and  to  require  the  court  to  con- 
fine its  allowance  to  her  to  a  fixed  sum,  on 
the  theory  that  thenceforth  the  parties  were 
to  be  strangers  to  each  other.  It  is  clear 
that  the  order  in  question  does  not  conform 
to  the  statute,  but  we  are  not  called  upon  to 
determine  whether  the  order  is  void  or  only 
voidable.  It  is  sufficient  to  dispose  of  this 
case  to  bold,  as  we  are  required  to,  that  the 
order  cannot  be  enforced  by  means  of  a  pro- 
ceeding for  contempt  The  allowance  which 
the  statute  contemplates  may  be  made  to 
the  wife  on  the  rendition  of  a  decree  of 
divorce  is  to  all  intents  and  purposes  a  Judg- 
ment, which  may  be  collected  on  execution. 
Musselman  v.  Musselman,  44  Ind,  106.  It 
has  been  held  that  suit  may  be  maintained 
on  such  an  allowance  (Hansford  v.  Van  Au- 
ken,  79  Ind.  302),  and  that  it  is  a  proper 
claim  to  file  in  an  attachment  proceeding. 
Farr  v.  Buckner,  32  Ind.  382.  If  the  order 
in  question  Is  only  voidable,  we  deem  It  dear, 
nevertheless,  that  the  departure  from  the 
statute  did  not  Invest  the  trial  court  with 
any  power  to  enforce  its  order  by  a  method 
not  authorised  for  the  enforcement  of  what 
may  be  termed  "statutory  alimony."  The 
fact  that  the  alimony  contemplated  by  stat- 
ute Is  In  the  nature  of  an  ordinary  Judgment 
which  may  be  enforced  by  execution,  ere-. 
ete>  a  strong  implication  against  the  exist- 


ence of  the  prior  and  more  drastic  remedy 
of  contempt  and  this  Implication  is  strength- 
ened by  the  express  provision  concerning  the 
enforcement  of  certain  interlocutory  orders  in 
such  cases  by  attachment  and  by  the  grant- 
ing of  a  like  remedy  to  enforce  the  allow- 
ance for  the  reasonable  expenses  of  the  wife 
In  prosecuting  or  defending  the  action,  when 
the  divorce  is  granted  the  wife  or  refused  on 
the  application  of  the  husband.  The  action 
of  the  Wells  circuit  court  in  dismissing  the , 
contempt  proceeding  against  appellee  was 
proper. 
Judgment  affirmed. 

"*"""""'  (MS  Ind.  m> ' 

TOMLINSON  v.  BAINAKA  et  *1  • 

(Supreme  Court  of  Indiana.    Feb.  23.  1904.) 

PARTITION   FENCES  —  ERECTION  —  STATUTES- 
PROCEEDINGS— CONSTITUTIONALITY 
-PLEADINGS. 

1.  Acts  1897,  p.  184,  c.  122  (Burns'  Rev.  St 
1901,  $  6568),  relative  to  partition  fences,  and 
providing  for  proceedings  for  the  erection  of  the 
same,  contains  a  proviso  that  persons  owning 
land  not  inclosed  by  a  fence  to  retain  stock 
shall  not  be  required  to  make  or  maintain  a  par- 
tition fence.  Held  that,  inasmuch  as  such  pro- 
viso is  not  contained  in  the  enacting  clause  of 
the  statute,  a  complaint  In  an  action  to  en- 
force a  lien  for  building  a  fence  was  not  In- 
sufficient because  It  did  not  allege  that  the  lauds 
therein  described  were  Inclosed  by  a  fence  to  re- 
tain stock. 

2.  Burns'  Rev.  St  1901,  |  6566,  relative  to 
partition  fences  and  the  proceedings  for  the 
erection  of  the  same,  describes  seven  kinds  of 
fences,  either  of  which  is  declared  to  be  a  law- 
ful fence,  but  requires  the  township  trustee  to 
adopt  "the  plans  and  materials  for  such  fence 
as  is  most  commonly  used  by  farmers  in  the 
township."  Held,  that  in  proceedings  for  the 
erection  of  a  fence  It  was  proper  for  the  town- 
ship trustee  to  limit  the  kinds  of  fence  which 
might  be  erected  to  those  varieties  most  com* 
monly  used  In  the  township. 

8.  Where,  in  an  action  to  foreclose  a  statu- 
tory lien  for  building  a  partition  fence,  defend- 
ant's answer  was  a  general  denial,  it  was  nec- 
essary for  plaintiff  to  prove  all  the  facts  neces- 
sary to  give  the  township  trustee  authority  to 
contract  for  the  building  of  the  fence,  etc.,  as 
provided  for  by  the  statute  (Burns'  Rev.  St 
1801,8  6500). 

4.  Where  a  demurrer  was  sustained  to  cer- 
tain paragraphs  of  an  answer  other  than  the 
general  denial,  but  all  the  evidence  admitted 
was  admissible  under  the  general  denial,  any 
error  in  sustaining  the  demurrer  was  harmless. 

5.  Inasmuch  as  a  suit  to  foreclose  a  statutory 
lien  for  building  a  partition  fence  under  Acts 
1897,  n.  184,  c.  122  (Burns'  Rev.  St  1901,  SI 
6504-65694,  was  one  calling  for  the  equity  pow- 
ers of  the  court,  it  was  not  error  to  deny  a  trial 
by  jury. 

6.  Burns'  Rev.  St.  1901,  |  6566,  relative  to 
the  erection  of  partition  fences  and  proceedings 
therefor,  requires  that  the  statement  which  the 
township  trustee  gives  to  the  contractor  on  the 
completion  of  the  fence  shall  be  recorded  in  the 
mechanic's  lien  record  of  the  county.  Held, 
that  such  provision  is  not  ineffective  for  the 
reason  that  there  is  no  such  record  as  the  me- 
chanic's lien  record,  but  there  is  a  compliance 
with  the  statute  where  the  statement  is  filed  In 
the  record  In  which  mechanics'  Hens  are  requir- 
ed to  be  recorded. 

7.  Acts  1897,  p.  184,  c.  122  (Burns'  Rev.  St 
1901,  It  6564-6509),  provides  proceedings  for 

•Rehearing  denied  June  (,  UM. 
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the  erection  of  partition  fences,  and  It  to  made 
the  duty  of  the  township  trustee  to  determine 
whether  any  fence  shall  be  built,  or  an  old  one 
repaired,  and  what  proportion  of  the  coat  shall 
be  borne  by  a  defaulting  landowner.  The  trus- 
tee is  required  to  estimate  the  cost  of  building, 
and  to  deliver  to  the  defaulting  owner  an  item- 
ized statement  of  the  cost  of  building,  in  per- 
forming which  duties  the  trustee  determines 
the  sufficiency  of  the  existing  fence.  If  the  de- 
faulting landowner,  within  20  days  after  notice 
from  the  township  trustee,  builds  the  fence,  the 
township  trustee  mnst  determine  its  sufficiency, 
and,  if  it  is  not  built  as  required,  the  trustee  is 
required  to  let  the  contract  after  due  notice. 
Held,  that  the  statute  is  not  open  to  the  objec- 
tion that  it  is  in  violation  of  the  fourteenth 
amendment  of  the  federal  Constitution  on  the 
ground  that  it  provides  no  tribunal  to  determine 
.the  sufficiency  of  the  existing  fence,  and  no 
means  of  testing  the  sufficiency  of  the  fence 
built  by  the  landowner  after  notice. 

8.  Acts  1897,  p.  184,  c.  122  (Burns'  Rev.  St. 
1901,  §§  0564-0569),  providing  for  the  erection 
of  partition  fences  ana  foreclosure  of  lien  there- 
for where  they  are  erected  by  the  township  trus- 
tee pursuant  to  the  statute,  is  not  violative  of 
Const,  art  1,  8  20,  as  deuying  the  right  of  trial 
by  jury,  merely  because  the  statute  does  not 
provide  how  the  action  to  foreclose  the  lien  shall 
be  tried;  that  matter  being  governed  by  section 
412,  providing  generally  how  causes  shall  be 
tried. 

9.  Const,  art.  1,  $  20,  prohibiting  the  denial 
of  right  of  trial  by  jury,  applies  only  to  such 
cases  as  were  treated  as  civil  cases  when  the 
Constitution  was  adopted,  and  is  not  applicable 
to  Acta  1S97,  p.  184,  c.  122  (Bums'  Rev.  St. 
1901,  IS  6504-0569),  providing  for  the  erection 
of  partition  fences  and  proceedings  for  the  fore- 
closure of  the  lien  therefor. 

10.  Acts  1897,  p.  184,  c.  122  (Burns'  Rev.  St 
1001,  §S  0564-0309),  providing  for  the  erection 
of  partition  fences  and  proceedings  for  the 
foreclosure  of  a  lien  where  a  partition  fence  has 
been  erected  by  the  township  authorities  after 
default  of  a  landowner,  is  not  violative  of  Const, 
art.  1,  §  21,  providing  that  no  man's  property 
shall  be  taken  by  law  without  just  compensa- 
tion. 

11.  A  party  will  not  be  heard  to  question  the 
constitutionality  of  a  statute  unless  be  shows 
that  some  right  of  his  is  impaired  or  prejudiced 
thereby. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; James  M.  Leathers,  Judge. 

Action  by  George  W.  Balnaka  and  others 
against  Frank  M.  Tomlinson  to  foreclose  a 
statutory  lien  for  building  a  partition  fence. 
From  a  judgment  In  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

John  S.  Berryhill,  for  appellant  Win.  T. 
Brown,  for  appellees. 

MONKS,  3.  Appellee  brought  this  action 
against  appellant  to  foreclose  a  statutory 
lien  for  building  a  partition  fence  between 
the  land  of  appellant  and  another  under  the 
act  of  1897  (Acts  1897,  p.  184,  c.  122,  being 
sections  0564-6569,  Burns'  Rev.  St  1901).  A 
trial  of  said  cause  resulted  In  a  finding,  and, 
over  a  motion  for  a  new  trial,  a  judgment  in 
favor  of  appellee.  The  errors  assigned  and 
not  waived  call  In  question  the  action  of  the 
court  In  overruling  appellant's  demurrer  to 
the  amended  complaint  In  sustaining  appel- 
lee's demurrer  to  the  second  and  fourth  par- 
agraphs of  answer,  and  In  overruling  appel- 
lant's motion  for  a  new  trial. 


It  Is  Insisted  by  appellant  that  said  amend- 
ed complaint  was  Insufficient,  because  it  was 
not  alleged  that  "the  lands  therein  describ- 
ed were  Inclosed  by  fence  to  retain  stock"; 
citing  section  6568,  Burns'  Rev.  St  1901,  be- 
ing section  5  of  said  act  of  1897.  Said  sec- 
tion provides  that  "persons  owning  land  not 
Inclosed  by  fence  to  retain  stock  shall  not 
be  required  to  make  or  maintain  a  partition 
fence."  The  rule  la  that  when  the  excep- 
tion is  in  the  enacting  clause,  it  most  be 
negatived  In  the  pleading,  but  when  it  is  In 
a  subsequent  section,  or  in  a  separate  proviso 
in  the  same  section,  it  need  not  be.  Black 
on  Interpretation  of  Laws,  p.  272;  Sedg- 
wick on  Const  of  Statutes  (2d  Ed.)  50;  Bliss 
on  Code  Pleading  (3d  Ed.)  S  202;  Heard's 
Stephen  on  Pleading,  *443;  Crawford  v. 
State,  155  Ind.  692,  695,  696,  57  N.  E.  831, 
and  authorities  cited;  State  v.  Maddox,  74 
Ind.  105;  U.  S.  v.  Cook,  17  Wall.  168,  21  L. 
Ed.  538;  First  Baptist  Church  v.  Utica,  eta, 
R.  Co.,  6  Barb.  (N.  X.)  813,  319,  and  cases  cit- 
ed; Foster  v.  Hazen,  12  Barb.  547,  650;  Fari- 
bault v.  Hulett  10  Minn.  30,  38  (Oil.  15); 
Toledo,  etc.,  R.  Co.  v.  Pence,  68  111.  524,  527, 
528;  Vanvasour  v.  Ormond,  6  Barn.  &  Cress. 
430,  432;  Steele  t.  Smith,  1  Barn.  &  Aid.  99. 
As  the  provision  referred  to  by  appellant  la 
in  a  subsequent  section  of  the  act  under 
said  rule  it  was  not  necessary  to  the  suffi- 
ciency of  the  complaint  that  it  be  negatived 
therein.  • 

Appellant  next  insists  that  the  "statute 
provides  for  seven  kinds  of  lawful  partition 
fence,  and  as  the  township  trustee,  in  viola- 
tion of  the  statute,  limited  the  kind  to  be 
built  in  this  case  to  a  less  number,  the  com- 
plaint Is  Insufficient  for  that  reason."  It  is 
true  that  section  6565,  supra,  describes  se'ven 
kinds  of  fences;  either  one  of  which  Is  de- 
clared to  be  a  lawful  partition  fence;  but  said 
section  requires  the  township  trustee  to 
adopt  "the  plans  and  materials  for  such 
fence  as  is  most  commonly  used  by  the  farm- 
ers of  such  township."  Under  this  provision 
it  was  the  duty  of  the  township  trustee  to 
limit  the  kinds  of  fence  as  therein  provided. 

Appellant  says  "the  second  paragraph  of 
answer  was  a  special  denial  that  the  acts 
done  by  Harding  and  the  trustee  were  duly 
and  properly  executed  to  give  jurisdiction  of 
the  matter  of  building  the  fence  and  of  the 
person  of  appellant  and  was  for  the  purpose 
of  requiring  the  plaintiff  below  to  prove  on 
the  trial  of  the  cause  the  facts  conferring 
jurisdiction  on  the  township  trustee."  The 
first  paragraph  of  answer  was  a  general  de- 
nial, and,  to  entitle  appellee  to  recover  under 
the  Issues  so  joined,  he  was  required  to 
prove,  among  other  things,  all  the  facts  nec- 
essary to  give  the  township  trustee  authority 
to  contract  for  the  building  of  said  partition 
fence  and  Issue  the  certificate  to  appellee 
provided  by  section  0566,  supra.  If  the 
fourth  parngraph  of  answer  was  sufficient  to 
withstand  a  demurrer  for  want  of  facts— a 
question  we  need  not  and  do  not  decide— It 
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was  because  It  was  good  as  an  argumenta- 
tive denial.  All  the  evidence  admissible  un- 
der said  second  and  fourth  paragraphs  of 
answer  was  admissible  under  said  general 
denial.  It  foljows  that  the  error,  If  any,  In 
sustaining  the  demurrer  for  want  of  facts  to 
said  second  and  fourth  paragraphs  of  answer 
was  harmless.  Harding  v.  Cowgar,  127  Ind. 
245,  249,  26  N.  El  799;  Oralg  v.  Frazier,  127 
Ind.  286,  287,  26  N.  E.  842;  Wood  v.  State, 
130  Ind.  364,  366,  30  N.  E.  309;  Board,  etc., 
v.  Chipps,  131  Ind.  50,  59,  29  N.  E.  1066,  16 
I*  R.  A.  228,  and  cases  cited;  Hoosier  Stone 
Co.  v.  McCain,  133  Ind.  231,  233,  31  N.  E. 
956;  Board,  eta,  v.  ftlchota,  139  Ind.  611,  618, 
38  N.  El  526;  Berkey  v.  City  of  Elkhart,  141 
Ind.  408-410,  40  K.  E.  1081;  Saint  v.  Welsch, 
141  Ind.  382,  389,  390,  40  N.  E.  903;  Harness 
v.  State,  143  Ind.  420,  423,  424,  42  N.  E.  813; 
Smith  v.  Plnnell,  143  Ind.  485-487,  40  N.  E. 
798,  and  cases  cited;  State  v.  Osborn,  143 
Ind.  671, 680, 42  N.  E.  921;  Jeffersonvllle,  etc., 
Co.  v.  Riter,  146  Ind.  521,  525,  526,  45  N.  & 
697;  Board,  etc.,  v.  State,  148  Ind.  675,  680, 
48  N.  E.  226;  Pittsburgh,  etc.,  R.  Co.  v. 
Hawks,  154  Ind.  547,  548,  55  N..  E.  258,  and 
cases  cited;  Troxel  v.  Thomas,  155  Ind.  519, 
523,  524,  58  N.  E.  725;  Harris  v.  Randolph 
County  Bank,  157  Ind.  120,  129,  60  N.  H. 
1025. 

Appellant  assigned  as  a  cause  for  a  new 
trial  that  the  court  erred  In  refusing  to  grant 
him  a  trial  of  said  cause  by  jury.  As  this 
was  a  suit  to  foreclose  a  statutory  lieu 
against  real  property,  the  same  called  for 
the  exercise  of  the  equity  powers  of  the 
court,  and  the  court  did  not  err  in  denying  a 
jury  trial.  Albrecht  v.  C.  C.  Foster  Lumber 
Co.,  126  Ind.  318,  320,  26  N.  E.  157;  Brighton 
v.  White,  128  Ind.  320,  323,  27  N.  E.  620,  and 
eases  cited. 

The  other  causes  assigned  for  a  new  trial 
depend  for  their  determination  on  the  evi- 
dence, which,  under  the  rule  declared  In 
Drew  t.  Town  of  Geneva,  169  Ind.  364,  366, 
65  N.  E.  9,  Is  not  In  the  record,  and  cannot 
be  considered. 

Section  6566,  supra,  requires  that  the  stater 
ment  which  the  township  trustee  gives  to 
the  contractor  on  the  completion  of  the 
tehee  shall  be  recorded  in  the  "mechanic's 
lien  record  of  such  county,"  and  appellant 
Insists  that,  as  there  Is  no  such  record,  the 
same  Is  Ineffective.  The  section  requires 
that  said  statement  be  recorded  in  the  rec- 
ord in  which  mechanics'  liens  are  required 
by  law  to  be  recorded.  So  construed,  said 
provision  is  effective. 

It  is  insisted  by  appellant  that  said  parti- 
tion fence  law  of  1897  (Acts  1897,  p.  184,  c. 
122;  sections  6564-6569,  Burns'  Rev.  St 
1901)  is  in  violation  of  the  fourteenth  amend- 
ment of  the  .Constitution  of  the  United  States, 
because  (1)  said  ''act  provides  no  tribunal  to 
determine  the  sufficiency  of  the  existing  par- 
tition fence  or  the  necessity  of  repairing  the 
same  or  building  a  new  fence";  (2)  said  act 
provides  no  means  of  testing  the  sufficiency 


of  the  fence  built  by  the  defaulting  land- 
owner after  notice  has  been  served  upon  him. 
It  is  one  of  the  duties  of  the  township  trus- 
tee, after  receiving  the  notice  under  section 
6566,  supra,  to  determine  whether  or  not  a 
new  fence  should  be  built  or  the  old  one  re- 
paired, and  what  proportion  thereof  should 
be  done  by  the  defaulting  landowner.  He  is 
required  to  "estimate  the  cost  of  building 
such  fence  or  the  cost  of  repairing  the  same, 
as  the  case  may  be,"  and  to  deliver  to  the  de- 
faulting landowner  "an  Itemized  statement  of 
the  due  proportion  of  such  defaulting  land- 
owner, *  *  *  the  cost  of  building  a  new 
fence  or  of  making  repairs,  as  the  case  may 
be."  In  performing  these  duties  the  town- 
ship trustee  determines  the  sufficiency  of  the 
existing  fence,  and,  if  insufficient,  whether  or 
not  the  same  should  be  repaired  or  a  new 
fence  built  If  the  defaulting  landowner, 
within  20  days  after  he  receives  such  notice 
from  the  township  trustee,  builds  or  repairs 
said  fence,  as  the  case  may  be,  the  township 
trustee  must  determine  the  sufficiency  there- 
of, because,  if  not  done  substantially  as  pro- 
vided In  said  notice,  the  trustee  Is  required  by 
section  65C5,  supra,  to  let  the  contract  for 
such  work  to  the  lowest  bidder  after  giving 
due  notice  thereof.  If  the  defaulting  land- 
owner, within  20  days  after  receiving  notice 
from  an  adjoining  landowner,  under  section 
6565,  supra,  repairs  or  builds  his  proportion 
of  the  partition  fence,  and  notwithstanding 
this  fact  the  township  trustee  is  notified,  'his 
duties  are  the  same.  He  determines  whether 
or  not  the  fence  built  or  repaired  by  said  de- 
faulting landowner  is  a  lawful  fence,  and 
whether  the  same  Is  his  proportion  of  said 
partition  fence.  It  is  evident  that  said  act 
of  1897  (sections  0564-6569,  supra)  Is  not  open 
to  said  objections. 

It  Is  next  Insisted  that  said  act  is  in  viola- 
tion of  section  20,  art  1,  of  the  state  Consti- 
tution, because  it  denies  the  right  of  trial  by 
Jury.  Said  act  makes  no  provision  in  regard 
to  bow  the  action  to  foreclose  said  lien  shall 
be  tried,  but  that  question  is  governed  by  sec- 
tion 412,  Burns'  Rev.  St  1901  (section  409, 
Rev.  St  1881,  and  Horner's  Rev.  St  1901). 
Moreover,  said  section  20  of  article  1  applies 
only  to  such  cases  as  were  treated  as  civil 
cases  when  the  Constitution  now  in  force  was 
adopted,  and  not  to  cases  of  equitable  juris- 
diction, like  the  one  before  us. ,  Allen  v.  An- 
derson, 57  Ind.  388 ;  McMahan  v.  Works,  72 
Ind.  19,  21 ;  Wright  v.  Fmtz,  138  Ind.  594, 
38  N.  B.  175;  Laverty  v.  State,  109  Ind.  217, 
224,  9  N.  B.  774;  Brighton  v.  White,  128  Ind. 
320,  323,  324,  27  N.  B.  620;  Carmlchael  v. 
Adams,  91  Ind.  526;  Rogers  ▼.  Union,  etc, 
Co.,  Ill  Ind.  343,  346,  12  N.  B.  495,  60  Am. 
Rep.  701,  and  cases  cited ;  Moore  v.  Glover, 
115  Ind.  367,  373,  16  N.  E.  163 ;  Albrecht  v. 
C  C.  Foster  Lumber  Co.,  126  Ind.  318-320,  26 
N.  E.  157;  Van  Sickle  v.  Belknap,  129  Ind. 
668,  559,  28  N.  E.  305. 

It  is  next  claimed  that  said  act  is  in  viola- 
tion of  section  21,  art  1,  of  the  state  ConsU- 


Digitized  by 


Google 


158 


70  NORTHEASTERN  REPORTER. 


and. 


tution,  which  provides  that  "no  man's  prop- 
erty shall  be  taken  by  law  without  Just  com- 
pensation." We  have  had  statutes  on  this 
subject  since  1807.  Acts  1807,  pp.  168-174; 
Acts  1818,  p.  347;  Rev.  St.  1824,  pp.  179-181, 
c.  38 ;  Rev.  St  1831,  pp.  224,  228,  c.  34 ;  Rev. 
St  1838,  pp.  262-266,  c.  87;  Rev.  St  1843, 
pp.  375-381,  a  22;  1  Rev.  St  1852,  pp.  292- 
294,  c.  38;  Rev.  St  1881,  §§  4834-4858;  Acts 
1897,  p.  184,  c.  122  (sections  6564-6569,  Burns* 
Rev.  St  1901).  Laws  compelling  the  build- 
ing, maintaining,  and  keeping  in  repair  of 
partition  fences  are  enacted  in  tbe  exercise 
of  the  police  power,  and  are  an  ancient 
branch  of  legislation  which  has  been  uni- 
formly sustained.  Coster  v.  Tide- Water  Co., 
18  N.  J.  Eq.  54,  68,  69;  McKeever  v.  Jenks, 
59  Iowa,  300,  306,  13  N.  W.  295;  Talbot  v. 
Blacklege,  22  Iowa,  572,  678;  Wills  v.  Wal- 
ters, 68  Ky.  (5  Bush)  351;  Gilson  v.  Munson, 
114  Mich.  671,  72  N.  W.  994;  Tyler  on  Law 
of  Boundaries  and  Fences,  pp.  343-504;  note 
to  Myers  v.  Dodd,  68  Am.  Dec.  629-635; 
22  Cent  Law  Journal,  197-203;.  12  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  1047,  1048,  1050- 
1057;  Myers  v.  Dodd,  9  Ind.  290,  68  Am.  Dec 
624;  Brady  v.  Ball,  14  Ind.  317,  319;  Cook 
v.  Morea,  33  Ind.  497;  Bartlett  v.  Adams, 
43  Ind.  447;  Rhodes  v.  Mummery,  48  Ind. 
216;  Bruner  v.  Palmer,  108  Ind.  397,  9  N.  E. 
354;  Haines  v.  Kent  11  Ind.  126;  State  ex 
rel.  v.  Kemp,  141  Ind.  125,  40  N.  E.  661; 
Enders  V.  McDonald,  5  Ind.  App.  297,  31 
N.  E.  1056.  In  Tyler  on  Law  of  Boundaries 
and  Fences,  p.  843,  it  is  said:  "It  may  be  af- 
firmed here,  however,  that  it  is  perfectly  com- 
petent for  the  Legislatures  of  the  several 
states  to  pass  laws  regulating  the  subject  of 
boundary  and  division  fences,  whatever  may 
be  said  of  the  constitutional  right  to  require 
the  maintaining  of  fences  along  the  pnblic 
highways.  Wills  v.  Walters,  6  Bush  (Ky.) 
351."  This  court,  in  Myers  v.  Dodd,  9  Ind. 
290,  292,  68  Am.  Dec.  624,  in  considering  the 
act  of  1852  (Rev.  St  1852,  pp.  292-294,  c.  38), 
said:  "Both  parties  were  equally  bound  to 
maintain  the  partition  fence.  Either  might 
have  repaired  It  and  enforced  contribution 
from  the  other,  but  neither  having  done  so, 
they  stood  upon  their  common-law  obliga- 
tions." In  a  note  to  this  case  in  68  Am. 
Dec.  629,  it  is  said  that  such  laws  are  "un- 
questionably a  valid  exercise  of  legislative 
power.  Coster  v.  Tide- Water  Co.,  18  N.  J. 
Eq.  54;  McKeever  v.  Jenks,  59  Iowa,  300 
[13  N.  W.  295]." 

It  is  not  pointed  out  or  shown  by  appel- 
lant bow  or  in  what  manner  his  property 
has  been  or  can  be  taken  in  violation  of  said 
section  of  the  state  Constitution.  It  is  set- 
tled In  this  state  that  a  party  will  not  be 
heard  to  question  the  constitutionality  of  a 
law,  or  any  part  thereof,  unless  he  shows 
that  some  right  of  his  is  impaired  or  preju- 
diced thereby.  State  v.  Oebhardt  145  Ind. 
439,  450,  44  N.  E.  409,  33  L.  R.  A  313;  Cur- 
rier v.  Elliott,  141  Ind.  894,  407,  39  N.  E. 
654. 


Having  considered  all  the  questions  prop- 
erly presented  by  appellant  we  find  no  avail- 
able error.    Judgment  affirmed. 

(1S2  Ind.    222) 

ALBANY  LAND  CO.  v.  RICKBL. 
(Supreme  Court  of  Indiana.    Feb.  25,  1904.) 

AOENCT— CONTRACT— MUTUALITY— CONSIDERA- 
TION— ASSIGNMENT—  RATIFICATION— SPECIAL, 
INTERROGATORIES— SPECIAL.  JURY. 

1.  A  contract  between  a  land  company  and 
real  estate  agents  whereby  the  latter  agreed  to 
sell  the  town  lots  of  the  company  at  a  cer- 
tain town  at  such  prices  as  might  be  deemed 
advantageous,  and  the  company  agreed  to  pay 
the  agents  10  per  cent,  on  all  sales,  and  to  set 
apart  certain  lots  for  advertising  purposes,  etc., 
was  not  invalid  for  lack  of  consideration,  ab- 
sence of  mutuality,  or  want  of  definite  term  of 
existence. 

2.  Where  a  firm  of  two  members  contracted 
to  manage  and  sell  lots  of  a  corporation  at  a 
town  other  than  that  at  which  the  partners  re- 
sided, the  fact  that  the  business  was  carried 
on  at  the  town  where  the  lots  were  located  by 
only  one  of  the  partners  was  not  a  breach  of 
the  contract. 

3.  Knowing  assent  by  the  principal  to  the 
assignment  of  a  contract  of  agency  is  equivalent 
to  an  agreement  to  substitute  the  assignee  as 
agent. 

4.  After  a  general  verdict  for  plaintiff,  It 
wjtfl  be  assumed  on  appeal  that  a  material  al- 
legation of  the  complaint  was  proven. 

5.  A  special  interrogatory  to  which  the.  an- 
swer, "Evidence  not  conclusive,"  is  returned, 
must  be  treated  as  unanswered. 

6.  The  contract  of  a  firm  to  act  as  real  estate 
agents  for  a  corporation  was  assigned  to  one 
member  of  the  firm,  who  proceeded  with  the 
business,  selling  lots  and  rendering  monthly  re- 
ports in  his  own  name.  The  corporation  accept- 
ed the  reports  and  proceeds  of  the  sales,  and 
executed  checks  and  other  papers  to  tbe  as- 
signee in  his  own  name.  Held  a  ratification  of 
the  assignment. 

7.  Const.  S  65,  declares  that  the  right  to 
trial  by  jury  shall  remain  inviolate.  Burns' 
Rev.  St  1901,  §  1859,  provides  that  where  a 
party  to  a  civil  action  demands  a  jury  trial,  the 
sheriff  shall  call  a  jury  from  the  regular  panel; 
Bection  531  provides  that  the  court  Bhall  have 
power,  when  the  business  thereof  requires  it. 
to  order  the  impaneling  of  a  special  jury;  and 
section  1461  enacts  that,  where  no  lawful  trav- 
erse jury  shall  be  present  at  any  term  of  court, 
it  is  the  duty  of  the  court,  if  the  business  there- 
of requires  it,  to  cause  a  jury  to  be  summoned 
from  the  bystanders.  A  jury  case  was  set  for 
trial  two  days  before  the  regular  panel  for 
that  term  was  summoned  to  appear,  and  a  jury 
impaneled  from  the  bystanders.  Held,  that  on 
appeal,  where  there  was  no  showing  as  to  why 
the  regular  panel  was  not  summoned  to  appear 
sooner,  it  would  be  presumed  that  there  was 
justifiable  cause  for  ordering  the  special  jury. 

Appeal  from  Circuit  Court,  Delaware 
County;  W.  A.  Barnard,  Special  Judge. 

Action  by  Wyllis  D.  Rickel  against  the  Al- 
bany Land  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Transferred 
from  the  Appellate  Court  under  section 
1337u,  Burns'  Rev.  St  190L    Affirmed. 

Thompson  &  Thompson,  for  appellant 
Gregory,  Silverburg  &  Lota,  for  appellee. 

HADLEY,  J.  Contract  of  agency  for  sale 
of  real  estate.  Damages  for  breach.  Ap- 
pellee, Rickel,  sued  appellant  Albany  Land. 
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Company,  for  damages  for  the  breach  of  a 
written  contract  which  waa  in  these  words: 

"This  agreement  made  and  entered  into 
this  eleventh  day  of  January,  1805,  by  and 
between  the  Albany  Land  Company  of  Dela- 
ware County,  Indiana,  and  Wyllls  D.  Rickel 
and  Thomas  H.  Sprott  of  Auburn,  Indiana, 
doing  business  under  the  firm  name  and 
style  of  Rickel  &  Sprott 

"Witnesseth,  that  the  said  Rickel  and 
Sprott  are  to  have  charge  of  the  real  estate 
and  personal  property  belonging  to  the  Al- 
bany Land  Company  at  the  town  of  Albany, 
Delaware  County,  Indiana,  and  to  sell  and 
dispose  of  the  same  at  such  prices  as  the 
said  Rickel  and  Sprott  may  deem  to  be  to 
the  best  advantage  of  the  said  land  com- 
pany, and  to  locate  factories  upon  the  land 
of  the  said  Land  Company,  upon  such  terms 
as  may  hereafter  be  agreed  to  by  and  be- 
tween the  parties  locating  the  factories  and 
the  said  Land  Company: 

"Said  Land  Company  is  to  pay  said  Rickel 
&  Sprott  for  their  services  in  locating  said 
factories,  for  taking  charge  and  managing 
the  affairs  of  said  company,  a  commission  of 
(10  per  cent.)  ten  per  cent,  upon  the  sales  of 
all  lots  and  other  real  estate  made  by  said 
Rickel  &  Sprott 

"The  Land  Company  agrees  to  set  aside 
160  of  their  said  lots  which  said  Rickel  & 
Sprptt  are  to  sell  to  persons  residing  in  said 
town  of  Albany  with  an  agreement  with  the 
purchasers  of  said  lots  that  the  money  paid 
by  them  for  said  lots  shall  be  used  as  bo- 
nuses to  parties  locating  factories  upon  the 
lands  of  said  company  in  said  town  of  Al- 
bany, said  Land  Company  agrees  to  set  aside 
one  hundred  (100)  lots  to  be  sold  to  persons 
residing  in  various  towns  in  the  State  of  In- 
diana, at  such  prices  as  the  said  Rickel  & 
Sprott  may  deem  expedient  for  the  purpose 
of  advertising  said  town  and  Inducing  other 
persons  to  purchase  lots  of  said  company. 
It  is  further  agreed  and  understood  that  the 
said  Rickel  &  Sprott  shall  have  the  exclusive 
sale  of  said  real  estate  herein  mentioned. 

"In  Witness  Whereof,  we  have  hereunto 
set  our  hands  and  seals  this  9th  day  of  May, 
1885.  Albany  Land  Company,  by  N.  T.  Dal- 
ton,  Sec'y.    Rickel  &  Sprott" 

The  complaint  which  was  founded  on  the 
contract  in  substance,  alleged:  That  prior 
to  the  making  of  the  contract  the  plaintiff 
and  one  Sprott  were  partners  as  real  estate 
agents  and  brokers,  residing  and  doing  a 
large  and  profitable  business  in  the  town  of 
Auburn,  Ind.,  in  the  firm  name  of  Rickel  & 
Sprott  Appellant  Albany  Land  Company, 
was  a  corporation  owning  about  1,000  lots  in 
the  town  of  Albany,  Ind.,  which  latter  town 
bad  about  1,000  inhabitants,  was  located  in 
the  gas  field,  and  an  eligible  and  favorable 
place  for  the  location  of  manufacturing  con- 
cerns. That  the  company,  desiring  to  locate 
factories  at  Albany,  and  thereby  to  create  a 
demand  and  market  for  Its  lots,  solicited  the 
plaintiff's  firm,  which  bad  much  experience 


and  skill  in  the  location  of.  manufacturing 
plants,  to  enter  into  said  contract  That, 
after  entering  into  the  contract  the  plaintiff, 
for  his  firm  of  Rickel  &  Sprott  gave  up  his 
and  their  business  at  Auburn,  and  went  to 
Albany,  a  distance  of  90  miles,  and  at  once 
entered  upon  a  performance  of  said  contract 
on  the  part  of  Rickel  &  Sprott,  and  did,  at 
his  firm's  expense,  in  many  newspapers,  and 
by  printed  circulars  distributed  through  the 
mails,  advertise  the  advantages  of  Albany 
as  a  good  and  economical  place  for  factories 
and  for  Investments  in  town  lots,  and  did 
visit  many  places  in  this  and  in  other  states, 
and  personally  solicited  the  location  of  fac- 
tories and  the  purchase  of  lots,  and  did  suc- 
ceed in  locating  factories  on  the  company's 
said  lots,  and  in  selling  a  large  number  of 
the  lots.  That  on  March  13,  1896,  with  the 
full  knowledge  and  acquiescence  of  the  com- 
pany, Sprott,  for  a  valuable  consideration, 
assigned  to  the  plaintiff  all  his  interest  in 
the  business  under  said  contract  That  aft- 
er said  assignment  the  plaintiff  continued  to 
perform  the  conditions  of  the  contract  with 
the  full  knowledge  and  acquiescence  of  the 
company,  and  did  thereafter  sell  a  large 
number  more  of  said  lots,  and  could  and 
would,  If  permitted  by  the  company,  have 
sold  all  of  them  within  the  term  of  five 
years  from  the  making  of  the  contract' 
which  was  a  reasonable  time  in  which  to 
make  a  sale  of  all.  That  the  plaintiff  faith- 
fully, diligently,  and  successfully  continued 
to  perform  all  the  conditions  of  the  contract 
on  his  part  to  November,  1896,  at  which  tune 
the  company,  without  the  consent  of  the 
plaintiff,  wrongfully  and  arbitrarily  revoked 
said  contract  and  agency.  That  the  plain- 
tiff was  willing  and  able  to  continue  the  con- 
tract &nd  willing  and  able  to  perform  all 
the  conditions  thereof,  and  make  sale  of  all 
of  the  lots,  and  by  the  revocation  of  the 
contract  and  agency  he  was  deprived  of  his 
profits,  and  not ,  remunerated  for  his  expen- 
ses, etc.,  whereby  he  was  damaged.  The  ap- 
pellant's demurrer  to  the  complaint  was 
overruled.  The  case  was  put  at  issue  and 
submitted  to  a  Jury.  Verdict  and  judgment 
for  appellee,  over  a  motion  for  a  new  trial, 
for  $1,500. 

Three  alleged  errors  are  assigned:  First 
the  overruling  of  the  demurrer  to  the  com- 
plaint; second,  the  overruling  of  appellant's 
motion  for  judgment  on  the  answers  to  in- 
terrogatories notwithstanding  the  general 
verdict;  third,  the  overruling  of  the  motion 
for  a  new  trial. 

1.  It  is  merely  suggested,  not  argued,  that 
the  complaint  is  bad,  because  the  foundation 
contract  is  invalid  for  want  of  consideration, 
for  want  of  mutuality,  and  for  want  of  a 
definite  term  of  existence.  The  complaint  is 
clearly  good  against  either  and  all  of  these 
alleged  infirmities. 

2.  The  jury  returned  with  their  general 
verdict  answers  to  535  interrogatories,  which 
interrogatories  and  answers  occupy  115  type- 


Digitized  by 


Google 


160 


TO  NORTHEASTERN  REPORTER. 


Kind. 


written  pages  of  the  record.  Four  hundred 
and  forty-six  of  these  Interrogatories  were 
requested  by  counsel  for  appellant,  but  ho 
attempt  has  been  made  in  their  brief  to  sum- 
marize or  state  in  narrative  form  the  facts 
disclosed  by  the  answers.  They  have  con- 
tented themselves  by  copying  Into  their 
brief  certain  selected  numbers,  and  announ- 
cing that  they  rely  upon  the  particular  an- 
swers thus  indicated,  In  support  of  their  mo- 
tion for  judgment  notwithstanding  the  gen- 
eral verdict  Appellee  has  in  like  manner 
done  nothing  more  than  copy  into  his  brief 
certain  other  numbers,  as  tending  to  over- 
come the  force  of  those  presented  by  appel- 
lant. We  have,  therefore,  under  clause  5  of 
rule  22  of  this  court  (55  N.  E.  vi),  considered 
only  such  of  the  interrogatories  and  answers 
as  have  been  thus  pointed  out  They  exhibit 
the  following  facts:  On  January  11,  1895, 
appellee,  Rlckel,  and  one  Sprott  were  en- 
gaged as  partners,  under  the  name  of  Rlckel 
&  Sprott  In  the  real  estate  business  at  Au- 
burn, Ind.,  and  at  said  date  entered  into  a 
contract  with  appellant,  Albany  Land  Com- 
pany (hereinbefore  set  out  in  the  statement 
of  the  complaint),  for  the  sale  of  a  large 
number  of  lots  which  the  company  then 
owned  at  Albany,  Ind.  The  contract  was 
spread  upon  the  minutes  of  the  company 
'on  said  day,  but  was  not  reduced  to  writing 
'and  signed  by  the  parties  until  the  follow- 
ing May  9th.  Immediately  upon  entering 
into  the  contract  in  January,  1805,  Rickel 
went  to  Albany,  and  entered  upon  the  per- 
formance of  the  contract  for  his  firm,  and 
moved  his  family  from  Auburn  to  Albany  in 
the  fall  of  1895.  Sprott  continued  to  reside 
at  Auburn,  and  to  conduct  the  firm's  busi- 
ness at  Auburn,  Kendalville,  and  other  places, 
and  occasionally '  visited  Albany  for  a  day 
or  two  at  a  time,  and  advised  with  Rlckel 
concerning  the  sale  of  the  company's  lots. 
The  partnership,  at  their  own  expense,  ad- 
vertised the  company's  lots,  for  sale  in  vari- 
ous newspapers,  and  by  printed  circulars 
sent  through  the  malls,  and  personally  visited 
many  places,  and  solicited  the  location  and 
establishing  of  factories  at^  Albany,  no  part 
of  which  expense  was  ever  repaid  to  them. 
On  March  13,  1896,  Sprott  assigned  all  his 
interest  In  the  business  under  the  contract 
with  appellant  to  Rickel.  Many  lots  had 
been  sold  by  Rlckel  prior  to  said  assignment, 
and  10  or  more  were  sold  by  him  afterwards, 
under  the  contract;  but  business  was  depress- 
ed and  money  scarce  In  the  community,  and 
there  was  but  little  demand  or  sale  for  lots 
at  Albany  during  the  year  1896,  and  no  sales 
were  made  in  May,  June,  July,  August,  Sep- 
tember, or  October  of  that  year,  and  on  Octo- 
ber 21,  1890,  the  company,  In  writing,  by 
Charles  Smith,  Its  president  peremptorily, 
and  without  assigning  any  reason  therefor, 
revoked  said  contract  and  agency.  After 
the  assignment  by  Sprott  to  Rickel,  the  latter 
continued  to  make  to  the  company  monthly 
reports  of  sales,  and  of  receipts  and  expendi- 


tures In  the  management  of  the  company's 
real  estate,  and  made  such  reports,  and  stated 
all  accounts  in  his  Individual  name,  and  the 
company  executed  to  him  checks  and  other 
papers  in  his  Individual  name.  It  has  been 
uniformly  held  by  this  court  that  special 
facts  found  by  the  Jury  In  answer  to  inter- 
rogatories propounded  to  them  will  not  pre- 
vail against  the  general  verdict  unless  such 
special  facts,  when  considered  of  themselves, 
and  after  indulging  all  reasonable  presump- 
tions against  them,  are  found  inherently  so 
repugnant  and  inconsistent  with  the  general 
verdict,  supported  by  all  reasonable  intend- 
ments, that  they  cannot  be  reconciled  there- 
j  with,  and  one  or  the  other  Is  necessarily  er- 
roneous. The  reason  for  the  rule,  as  stated 
in  City  of  South  Bend  v.  Turner,  156  Ind. 
423,  60  N.  E.  273,  54  L.  R  A.  896,  83  Am.  St 
Rep.  200,  Is  "that  the  Jury,  in  reaching  a 
general  verdict  Is  required  to  consider,  as 
a  whole,  all  the  issuable  facts  proved  in  the 
case,  while  the  court,  In  testing  the  force  of 
isolated  facts  disclosed  by  answers  to  inter- 
rogatories, does  not  know  and  cannot  know 
what  other  facts  touching  the  same  matters 
were  proved  before  the  jury  to  justify  their 
verdict"  Therefore  any  fact  that  might 
have  been  properly  proved  under  the  issues 
must  be  considered  as  proved,  in  determining 
the  legal  force  of  the  special  findings  aa 
against  the  general  verdict  It  is  first  con- 
tended that  the  contract  sued  on  shows  that 
the  employment  of  Rickel  &  Sprott  counted 
on  the  joint  service  of  the  partners  in  the 
sale  of  the  company's  lots,  and  on  a  special 
confidence  in  their  combined  judgment  and 
influence  In  locating  factories- and  in  other- 
wise promoting  sales,  and  as  the  special 
findings  show  that  Sprott  continued  the  firm's 
business  at  Auburn,  and  did  not  actively  en- 
gage in  the  business  of  the  company,  and  did, 
while  the  contract  was  running,  assign  to 
Rlckel  all  his  Interest  therein,  It  does  thereby 
conclusively  appear  that  the  partners  broke 
aud  abandoned  the  contract,  and  cannot 
therefore,  recover  damages  for  a  breach  pre- 
cipitated by  themselves.  Counsel  for  appel- 
lant overlook  the  fact  that  the  contract  be- 
tween the  parties  contains  no  stipulation 
that  the  partners  should  both  give  up  their 
established  business  at  Auburn,  and  actively 
and  conjointly  engage  in  selling  the  land 
company's  lots  at  Albany.  It  Is  not  stated 
in  the  contract  whether  the  business  of  the 
agency  should  be  conducted  immediately  and 
personally  by  both  or  either  of  the  part- 
ners, or  whether  they  should,  or  not  gi™ 
up  their  established  business  in  Auburn  and 
other  places,  or  whether  they  should,  or  not 
confine  their  operations  ill  real  estate  to  the 
business  of  the  company  at  Albany.  These 
things,  being  unexpressed  in  the  contract 
will  be  governed  by  what  is  reasonable  and 
usual  in  such  engagements  and  enterprises. 
The  terms  of  the  employment  being  general, 
it  will  be  implied  therefrom  that  the  firm 
assumed  only  the  obligation  to  devote  to 
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the  business  such  a  degree  of  diligence,  en- 
ergy, and  skill,  and  each  methods  as  are 
customary  and  usual  with  reasonably  pru- 
dent and  successful  land  agents  In  employ- 
ments of  like  character  and  importance. 
But  It  cannot  be  Implied  from  general  terms 
that  the  partnership  undertook  to  give  up  all 
other  business  of  like  character,  or  that 
both  should  devote  all  their  time  to  this 
particular  employment,  or  that  both  should 
for  any  of  the  time  actively  and  personally 
engage  In  the  particular  employment  The 
rule  is  that,  when  a  firm  is  employed,  it  is 
the  partnership  that  Is  engaged,  as  agent, 
and  not  the  Individual  members;  and,  in 
the  absence  of  anything  to  show  a  contrary 
Intent,  either  partner  may  execute  the  pow- 
er, and  his  act  is  the  act  of  the  partnership, 
and  in  strict  pursuance  of  the  power.  Me- 
chem  on  Agency,  {  65;  Deakin  v.  Underwood, 
37  Minn.  88,  33  N.  W.  318,  5  Am.  St  Rep. 
827;  Eggleston  v.  Boardman,  37  Mich.  14. 
The  finding  that  Sprott  assigned  his  Interest 
in  the  contract  to  Rlckel  Is  not  in  conflict 
with  the  general  verdict.  If  it  be  assumed 
that  the  assignment  effected  a  dissolution  of 
the  partnership,  and  that  a  dissolution  op- 
erated ipso  facto  as  a  revocation  of  the 
agency,  which  may  be  said  to  be  the  general 
rule,  still  it  was  alleged  In  the  complaint 
and  provable  under  the  issues,  that  the  as- 
signment was  made  with  the  knowledge  and 
consent  of  the  company,  and  we  must  as- 
sume that  it  was  so  proved.  And  a  knowing 
assent  to  the  assignment  was  equivalent  to 
an  agreement  to  substitute  the  assignee  for 
the  assignor.  But  it  is  insisted  by  appellant 
that  the  findings  show  that  the  company 
gave  no  consent  to  the  assignment  and  the 
following  interrogatory  and  answer  are  re- 
lied on:  "Did  the  Albany  Land  Company 
ever  consent  to  the  assignment  by  Sprott  of 
his  Interest  in  the  contract  between  the  firm 
of  Rlckel  &  Sprott  and  said  Albany  Land 
Company  to  said  Rlckel?  Ana,  Evidence  not 
conclusive."  This  answer  amounts  to  noth- 
ing, because  It  does  not  pretend  to  state 
what  the  fact  was,  as  shown  by  a  prepon- 
derance of  the  evidence.  The  answer  that 
the  evidence  was  not  conclusive  implies  that 
there  was  evidence  upon  that  point  but 
which  did  not  reach  that  degree  of  cogency 
and  force  that  may  be  termed  conclusive. 
What  the  weight  of  the  evidence  showed. is 
not  stated,  and  the  incident  must  therefore 
be  treated  as  if  the  interrogatory  had  been 
left  wholly  unanswered.  But  conceding  ap- 
pellant's contention  that  the  language  is 
equivalent  to  a  negative  answer,  still  the  gen- 
eral verdict  must  stand.  Other  findings  show 
that  after  the  assignment  Rlckel  proceeded 
with  the  business  of  the  agency  In  bis  indi- 
vidual name  under  the  contract;  sold  lots 
for  the  company,  seven  of  which  brought  $3,- 
600,  which  sales  the  company  knowingly  ap- 
proved and  accepted;  also  received  from 
Rlckel  monthly  reports  of  the  business  ren- 
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dered  in  his  individual  name,  executed  to 
him,  Individually,  checks,  receipts,  and  other 
papers;  and  for  a  period  of  seven  months 
went  on  dealing  with  him  in  relation  to  the 
business  of  the  agency  In  conformity  to  the 
terms  of  the  contract  If  the  assignment 
was  unauthorized,  and  the  company  after- 
wards knowingly  accepted  the  fruits  and 
benefits  of  Rickel's  individual  acts,  such  an 
acceptance  was  a  ratification. which  clothed 
the  transactions  with  all  the  validity  and 
obligation  that  would  have  been  imparted 
by  a  previous  authority  to  do  them.  Hauss 
v.  Niblack,  80  Ind.  407,  412;  Mechem's  Agen- 
cy, §  148,  and  cases  collated. 

8.  Over  appellant's  objection,  the  cause 
was  submitted  to  a  jury  Impaneled  from  the 
bystanders.  This  action  of  the  court  Is 
claimed  to  be  erroneous.  The  record  shows 
that  the  cause  was  put  at  Issue  at  the  Sep- 
tember term,  1900,  and  during  that  term 
set  for  trial  before  a  jury,  requested  by  ap- 
pellee, on  the  28th  day.  of  January,  1901; 
the  same  being  a  day  In  the  next  succeeding 
term.  The  members  of  the  regular  panel 
drawn  for  the  January  term  had  been  sum- 
moned to  appear  on  January  30th,  and  were 
not  in  attendance  upon  the  court  when  said 
cause  was  called  for  trial  on  the  28th.  Ap- 
pellant demanded  the  regular  panel,  and  ob- 
jected to  a  special  jury.  The  court  entered 
an  order  reciting  the  absence  of  the  regular 
panel,  and  that  the  business  of  the  court 
required  the  calling  of  a  special  jury  from 
the  bystanders,  whereupon  a  special  jury  was 
called;  and  appellant  having  exhausted  its 
peremptory  challenges,  and  challenged  all 
persons  for  cause  who  were  legally  disqual- 
ified, over  its  objection  the  trial  proceeded. 
"In  all  civil  cases  the  right  of  trial  by  jury 
shall  remain  inviolate."  So  says  the  Con- 
stitution (section  65).  But  it  does  not  say 
that  the  right  to  trial  by  the  regular  panel 
shall  remain  Inviolate.  And  when  a  litigant 
in  a  civil  case  is  accorded  a  trial  by  a  jury 
possessed  of  all  the  statutory  qualifications, 
he  has  received  all  that  is  guarantied  by 
the  fundamental  law.  The  qualification  of 
jurors  and  the  method  of  their  selection  Is 
left  wholly  to  the  Legislature.  That  body 
has  provided  (section  1859,  Burns'  Rev.  St 
1901)  that  in  civil  actions,  where  the  parties 
are  entitled  to  a  trial  by  jury,  and  either  par- 
ty shall  demand  such  trial,  the  sheriff  shall 
call  a  jury  from  the  regular  panel.  Section 
631,  provides  further,  "The  court  shall  have 
the  power  when  the  business  thereof  requires 
it  to  order  the  empaneling  of  a  special  jury 
for  the  trial  of  any  cause."  These  statutes 
apply  to  both  criminal  and  civil  cases.  Sec- 
tion 528.  It  Is  clearly  implied  from  these 
enactments  that  the  provision  for  the  impan- 
eling of  the  jury  from  the  regular  panel  is 
directory,  only,  to  be  obeyed  as  far  as  a 
proper  dispatch  of  business  before  the  court 
will  allow,  but  if,  for  any  cause,  the  regular 
panel  is  not  available,  and,  In  the  sound  dis- 
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cretion  of  the  presiding  Judge,  the  business 
of  the  court  requires  the  Impaneling  of  a 
special  jury  for  a  particular  case,  it  may  be 
properly  done.  So  It  has  been  held  that 
when  a  case  Is  called,  and  the  regular  panel 
Is  out,  considering  their  verdict  in  another 
case,  the  court  may  order  a  special  jury 
from  the  bystanders.  Evarts  v.  State,  48 
Ind.  422;  Myers  v.  Moore,  3  Ind.  App.  226, 
228,  28  N.  E.  724.  And  when  the  regular 
panel  has  failed  to  agree,  and  become  there- 
by disqualified  In  the  case,  a  special  jury 
may  be  ordered  and  a  retrial  had  at  the  same 
term,  over  the  objection  of  the  defendant 
Pierce  v.  State,  67  Ind.  854.  Where  the 
proper  officers  have  failed  or  refused  to  draw 
and  impanel  a  Jury,  "or  where,  for  any  other 
cause  whatever,  no  traverse  jury  shall  be 
present  at  any  term  of  the  court,  it  shall  be 
lawful,  and  is  hereby  made  the  duty  of  the 
court,  if  the  business  thereof  require  it," 
to  cause  a  jury  to  be  summoned  from  the 
bystanders.  Section  1461,  Burns'  Rev.  St 
1901;  Heyl  v.  State,  109  Ind.  589,  10  N.  E. 
916.  It  was  manifestly  the  legislative  intent 
to  give  the  court,  in  controlling  and  expedit- 
ing its  business,  a  large  discretion  in  deter- 
mining when  the  calling  of  a  special  Jury  is 
required,  and  it  is  only  when  it  clearly  ap- 
pears that  a  party  has  been  unnecessarily  de- 
prived of  a  trial  before  the  regular  panel 
that  the  action  of  the  court  will  be  reviewed. 
Gillett's  Cr.  Law,  S  827.  The  record  here 
shows  that  the  case  was  at  a  previous  term 
set  for  trial  on  January  28th  before  a  jury, 
requested  by  appellee,  and  that  the  regular 
panel  was  summoned  to  appear  on  January 
80th.  Why  the  Jury  was  not  summoned  to 
appear  until  two  days  after  the  beginning  of 
jury  trials  does  not  appear— whether  by  the 
fault  or  inadvertence  of  the  court  or  the 
officers,  or  whether  by  agreement  of  the  liti- 
gants. However  it  was  brought  about  it 
may  well  be  assumed  that  the  trial  calendar 
was  full  of  other  cases,  that  the  witnesses 
were  in  attendance,  and  that  a  postponement 
would  delay  and  disarrange  the  other  busi- 
ness of  the  court  We  must  therefore  pre- 
sume that  the  court  bad  justifiable  cause  for 
ordering  the  special  jury.  Appellant  cites 
Wilson  v.  State,  42  Ind.  224,  In  support  of 
its  position;  but  it  is  apparent  that  since  the 
decision  of  that  case  this  court  has  broken 
away  from  the  narrow  limits  there  laid  down, 
and  that  case  can  no  longer  be  regarded  as 
an  authority. 

We  find  no  error  in  the  record.  Judgment 
affirmed. 

(33  Ind.  App.  80)         "™™™™ 

MORAN  v.  LESLIE.* 
(Appellate  Court  of  Indiana,  Division  No.  2. 

Feb.  16,  1904.) 
STREET   RAILROADS— COLLISION— VEHICLES- 
DUTY  OF  MOTORMAN— CONTRIBU- 
TORY  NEGLIGENCE. 

}  It  is  the  duty  of  a-  motorman  of  a  street 
railway  car,  when  running  the  same  through  a 
crowded  street  to  have  it  under  such  control 


'Rehearing  denied  April  20,  1904. 


that  he  may  stop  or  sufficiently  check  Its  speed 
to  avoid  collision,  and  to  keep  a  vigilant  look- 
out to  the  same  end. 

2.  Where  plaintiff,  who  was  injured  by  a 
collision  with  a  street  car,  before  attempting 
to  cross  the  track  knew  the  car  was  approach- 
ing, and,  after  hesitating,  struck  his  horse,  and 
attempted  to  cross  in  front  of  the  car  at  the 
suggestion  of  his  companion,  he  was  guilty  of 
such  contributory  negligence  as  precluded  a 
recovery  for  his  injuries. 

Appeal  from  Circuit  Court,  Gibson  County; 
Q.  M.  Welborn,  Judge. 

Action  by  Frank  Leslie  against  Harold  D. 
Moran,  as  receiver,  etc.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Gilchrist  De  Bruler  &  Welman  and  L.  O. 
Em'uree,  for  appellant  C.  M.  Seller,  Funk- 
houser  &  Funkhouser,  G.  K.  Denton,  and  W. 
E.  Stllwell,  for  appellee. 

ROSY,  J.  Tills  is  an  action  brought  by 
the  appellee  against  the  appellant  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  sustained  by  the  appellee  by  reason  of  a 
collision  of  a  street  car  operated  by  servants 
of  the  appellant  with  a  wagon  which  the 
appellee  was  driving,  and  from  which  he  was 
thrown  by  the  collision  while  attempting  to 
cross  the  track  of  the  street  railroad.  The 
single  assignment  of  error  is  that  the  court 
erred  in  overruling  appellant's  motion  for  a 
new  trial.  Under  this  assignment  appellant 
argues  that  the  verdict  of  the  Jury  la  not 
sustained  by  sufficient  evidence;  that  the 
court  erred  in  instructions  given  at  its  own 
instance  and  at  appellee's  request  and  in  re- 
fusing those  requested  by  appellant  Appel- 
lee bad  a  verdict  for  $3,000,  remitted  $600, 
judgment  rendered  for  $2,400. 

The  Union  Depot  at  EvansvlIIe  is  situated 
at  the  southeast  corner  of  Main  and  Eighth 
streets.  At  its  north  end  there  was,  wben  ap- 
pellee received  his  injuries,  a  paved  driveway 
47  feet  wide  and  50  feet  deep,  ending  at  the 
railroad  platforms,  where  mall  and  baggage 
are  unloaded.  Double  street  railway  tracks 
are  located  on  Main  street  west  of  said  build- 
ing and  driveway.  The  sidewalk  between 
the  building  and  the  car  tracks  was  11  feet 
wide.  The  spnee  between  the  car  track  and 
the  sidewalk  was  about  12  feet  and  at  the 
time  of  the  accident  was  occupied  by  cabs 
and  wagons.  Appellee  was  the  driver  of  a 
mall  wagon  covered  and  with  a  wire  netting 
back  of  the  seat  A  train  due  at  9:35  p.  m. 
was  35  minutes  late,  so  that  he  bad,  after 
receiving  mail  from  it  only  17  minutes  In 
which  to  drive  to  the  post  office,  and  thence 
to  the  L.  &  N.  Depot  A  mail  clerk  assisted 
him  in  loading,  and  got  into  the  seat  with 
him.  They  drove  out  of  the  passageway  and 
upon  Main  street  wben  they  saw  a  street 
car  30  feet  south,  and  coming  north.  The 
head  of  the  horse  was  over  the  first  rail  of 
the  east  car  track  upon  which  track  the  said 
car   was   approaching,   and   appellee   either 


1 1  See  Street  Railroads,  yoL  4i,  Cent.  DJg.  i  *U 
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stopped  or  checked  the  horse  to  allow  the  car 
to  pass.  The  mall  agent  said,  "You  have 
time  to  make  it  across,"  and  appellee  then 
hit  the  horse  with  the  lines,  and  drove  across 
the  track.  "When  I  got  across,  except  the 
left  bind  wheel  of  the  wagon,  the  car  struck 
the  left  hind  wheel,"  etc. 

The  verdict,  In  so  far  as  It  finds  the  motor- 
man  on  the  street  car  to  have  been  guilty  of 
negligence,  is  not  without  support  in  the  evi- 
dence. It  was  his  duty,  when  running  the 
car  along  the  street  at  such  a  place,  to  have 
it  under  such  control  as  that  be  might  be 
able  to  stop  or  check  it  to  void  collision,  and 
also. to  keep  a  vigilant  outlook  to  the  same 
end.  Had  be  done  so,  the  collision  would 
not  have  taken  place,  as  is  established  by  the 
general  verdict.  The  quality  of  appellee's 
conduct  does  not  depend  upon  the  acts  or 
omissions  of  the  motorman.  He  saw  the  car 
approaching,  knew  that  it  was  likely  to  strike 
him  if  he  attempted  to  cross,  hesitated,  and 
then  concluded,  Influenced  by  the  expression 
of  his  companion,  to  race  with  it.  This  he 
did,  and  lost  He  was  guilty  of  contributory 
negligence  in  so  doing,  and  the  jury  should 
have  been  so  instructed. 

Judgment  reversed,  with  instructions  to 
sustain  motion  for  a  new  trial  and  for  fur- 
ther proceedings. 


(32  Ind.  A.  467) 

BRUNSON  T.  STARBUCK,  Treasurer. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Feb.  19,  1904.) 

TAXATION— OMITTED  PROPERTY— ASSESSMENT 
—ACTS  OK  OFFICER  — VALIDITY  — PRESUKP- 
TIONS— DESCRIPTION  OF  PROPERTY— ACTIONS 
—PETITION— BURDEN  OF  PROOF. 

1.  Under  Burns*   Rev.  St.  1901,  f  8587,  re- 

a airing  every  administrator  to  pay  taxes  on 
le  property  of  his  decedent,  and  declaring  that, 
on  his  failure  so  to  do,  the  county  treasurer 
shall  present  to  the  circuit  or  other  court  a 
brief  statement  in  writing  setting  forth  the 
fact  and  the  amount  of  the  delinquency,  where- 
upon the  court  shall  issue  an  order  commanding 
the  administrator  to  show  cause  why  the  taxes 
should  not  be  paid,  etc.,  a  petition  clearly  show- 
ing the  fact  and  the  amount  of  the  delinquency 
was  sufficient,  without  alleging  how  the  assess- 
ments came  on  the  tax  duplicate. 

2.  Where,  in  a  proceeding  against  an  admin- 
istrator to  recover  unpaid  taxes,  the  petition 
did  not  wholly  omit  the  averment  of  any  fact 
required  by  the  statute,  a  special  finding  in  fa- 
vor of  plaintiff  was  sufficient  to  cure  error,  if 
any,  in  overruling  a  demurrer  to  such  petition. 

3.  Burns'  Rev.  St.  1901,  §  8560,  provides  for 
the  assessing  of  omitted  property  by  the  county 
auditor,  and  section  8531  makes  it  also  the  du- 
ty of  the  county  assessor  to  assess  such  prop- 
erty. Section  8454  declares  that,  in  entering 
personal  property  on  the  taxbooks,  it  shall  be 
sufficient  to  describe  the  same  as  "personal 
property,"  which  phrase  shall  comprehend  all 
species  of  personal  property  belonging  to  the 
person  charged.  Held,  that  an  assessment  of 
omitted  property  placed  on  the  tax  duplicate 
by  the  auditor,  described  as  "omitted  personal 
property  for  the  year  1889,  $20,000,"  was  not 
objectionable  for  failure  to  further  describe  the 
property. 

4.  Under  Burns'  Rev.  St.  1901,  f  8642,  pro- 
viding that  no  general  tax  assessed  by  an  offi- 


cer authorized  to  make  assessments  shall  be 
held  illegal  for  want  of  any  matter  of  form  not 
affecting  the  merits,  and  that  all  taxes  assessed 
shall  be  presumed  to  be  legally  assessed  until 
the  contrary  is  affirmatively  shown,  an  assess- 
ment of  omitted  personal  property  by  a  county 
auditor  authorized  to  make  such  assessment  by 
section  8560  is  valid,  unless  overthrown  by  a 
preponderance  of  evidence. 

5.  Where  an  administrator,  on  an  order  to 
show  cause  why  he  should  not  pay  taxes  on 
omitted  personal  property  assessed,  answered 
that  such  assessment  was  invalid,  on  the  ground 
that  the  findings  of  the  board  of  review  making 
such  assessment  were  made  without  notice,  and 
such  findings  did  not  show  that  notice  was  not 
given,  the  burden  was  on  the  administrator  to 
establish  such  fact. 

6.  Where,  in  an  action  against  an  administra- 
tor to  recover  taxes  on  omitted  personal  prop- 
erty, the  court  found  that  decedent  was  the 
owner  of  .personal  property,  consisting  of  cash, 
money  loaned,  mortgages,  and  oil-storage  re- 
ceipts, largely  in  excess  of  the  amount  returned 
by  nim  for  taxation,  which  amount  was  omitted 
from  the  schedule  and  escaped  taxation,  and 
that  the  amount  of  omitted  personal  property 
for  each  of  the  years  named  was  a  certain  sum, 
and  the  amount  of  the  tax  owing  thereon,  the 
findings  sufficiently  described  the  omitted  prop- 
erty. 

Appeal  from  Circuit  Court,  Jay  County; 
Clark  J.  Lutz,  Special  Judge. 

Action  by  Eugene  Starbuck,  treasurer  of 
Jay  county,  against  Albert  Branson,  admin- 
istrator of  the  estate  of  Aaron  W.  Letts,  Sr., 
deceased.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Dailey,  Simmons  ft  Dailey  and  Adair  ft 
La  Follette,  for  appellant.  O.  W.  Miller, 
Atty.  Gen.,  W.  O.  GeaJse,  a  0.  Hadley,  L,  G. 
Rothschild,  Merrill  Moores,  and  F.  B.  Jaqua, 
for  appellee. 

ROBINSON,  J.  The  predecessor  of  appel- 
lee as  treasurer  of  Jay  county  filed  in  the 
circuit  court  his  petition  under  section  8587, 
Burns'  Rev.  St  1901,  which  provides  that  it 
shall  be  the  duty  of  every  administrator  hav- 
ing the  property  of  any  decedent  in  charge 
to  pay  the  taxes  due  upon  the  property  of 
such  decedent,  and,  upon  his  failure  to  dto 
so,  when  there  is  money  enough  on  hand  to 
pay  the  same,  the  county  treasurer  shall  pre- 
sent to  the  circuit  court  or  other  proper 
court  of  the  county,  a  brief  statement  in 
writing,  "Betting  forth  the  fact  and  amount 
of  such  delinquency,"  and  the  court  shall  at 
once  issue  an  order,  directed  to  such  delin- 
quent commanding  him  to  show. cause  with- 
in five  days  thereafter  why  such  taxes  and 
penalty  and  costs  should  not  be  paid  The 
petition  recites  that  the  petitioner  is  county 
treasurer;  that  the  tax  duplicates  in  his 
hands  show  delinquent  taxes,  penalty,  and 
costs  assessed  against  the  property  of  appel- 
lant's decedent  aggregating  $4,416.91,  which 
amount  was  due  and  unpaid;  that  appellant, 
administrator  of  the  decedent  had  in  his 
hands  as  such  administrator  $4,527.00;  and 
that  appellee  had  demanded  payment  of  such 
taxes,  penalty,  and  costs  of  the  administra- 
tor, which  payment  had  been  refused. 

We  do  not  agree  with  counsel  for  appellant 
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that  the  pet24ton  should  state  the  facte  show- 
ing how  the  assessments  came  on  the  dupli- 
cate. The  petition  clearly  shows  "the  fact 
and  amount  of  the  delinquency,"  and  this  is 
all  the  statute,  by  its  terms,  requires.  The 
language  used  in  the  statute  manifestly 
means  the  fact  of  the  delinquency  and  the 
amount  of  the  delinquency.  With  this  con- 
struction of  the  language  used,  the  petition 
follows  the  statute,  and  was  good  against  a 
demurrer.  Moreover,  as  the  complaint  does 
not  wholly  omit  the  averment  of  any  fact 
required  by  the  statute,  the  special  finding,  it 
has  often  been  held,  would  correct  the  error, 
if  any,  in  the  overruling  of  the  demurrer. 

The  court  found  substantially  the  following 
facts:  Aaron  W.  Letts,  Sr.,  died  intestate  in 
August,  1902,  having  been  a  resident  tax- 
payer of  Jackson  township,  Jay  county,  for 
about  30  years.  Before  the  commencement 
of  this  action  the  treasurer  of  Jay  county 
demanded  of  appellant,  as  administrator  of 
the  estate  of  Letts,  the  payment  of  delin' 
quent  taxes  in  the  sum  of  $4,41C91,  which 
the  administrator  refused  to  pay.  At  the 
time  of  the  filing  of  the  petition  herein,  and 
since  that  time,  the  administrator  has  on  de- 
posit in  bank,  subject  to  his  order,  funds  be- 
longing to  the  estate  in  the  sum  of  $4,500. 
During  the  years  1889  to  1898,  inclusive, 
Letts  was  the  owner  of  and  in  possession 
of  personal  property,  consisting  of  cash  on 
hand,  money  loaned,  mortgages,  and  oil- 
storage  receipts,  largely  in  excess  of  the 
amounts  returned  by  him  for  taxation,  which 
amount  in  each  of  the  above  years  be  with- 
held from  the  assessing  officer,  and  failed 
to  return  the  same  for  taxation,  but  omitted 
the  same  from  his  schedule,  whereby  such 
property  so  owned  by  him  in  excess  of  the 
umount  so  returned  by  him  escaped  taxation 
during  each  of  these  years;  that  on  the  10th 
day  of  January,  1809,  and  again  on  the  19th 
day  of  January,  1899,  the  county  assessor, 
having  discovered  and  received  credible,  in- 
formation and  having  reason  to  believe  that 
the  personal  property  of  Letts  had  not  been 
assessed  for  the  years  1889  to  1898,  inclu- 
sive, and  that  there  had  been  an  omission 
from  the  assessment  books  and  tax  dupli- 
cates for  each  of  these  years  of  personal 
property  owned  by  him,  gave  Letts  notice 
In  writing  for  him  to  appear  within  10  days 
and  show  cause  why  he  should  not  be  as- 
sessed, and  why  omitted  property  should  not 
be  added  to  the  duplicate;  that,  on  each  of 
the  dates  specified,  Letts  appeared  before  the 
county  assessor,  but  In  eacb  Instance  refused 
to  give  any  information  whatever  concerning 
omitted  property  mentioned  in  these  notices, 
and  from  information  otherwise  obtained  the 
county  assesnor  then  made  out  and  filed  with 
the  county  auditor  his  written  finding  and 
order,  In  which  he  directed  the  auditor  to 
place  upon  the  proper  tax  duplicate  of  Jay 
county  the  sum  of  $20,000  for  each  of  the 
years  1889  to  1898,  inclusive,  all  as  omitted 
property  (the  property  omitted  tor  these  years 


being  crude  oil;  oil-well  supplies  and  fix- 
tures; pipes,  tools,  and  machinery  of  dif- 
ferent kinds  used  in  and  about  the  drilling 
and  operation  of  oil  wells;  bonds;  notes; 
notes  secured  by  mortgage;  accounts,  build- 
ing and  loan  stock,  and  other  accounts  due 
Letts;  money  on  hand  and  on  deposit;  mon- 
ey loaned;  Interest  due;  judgments  and  al- 
lowances in  his  favor;  tax  certificates;  cer- 
tificates of  sheriff's  sales;  shares  of  stock  in 
corporations;  and  goods  and  merchandise 
on  hand).  In  this  finding  and  order  to  the 
auditor,  the  county  assessor  stated  the  fact 
that  Letts  had  been  summoned  beflore  him 
on  two  occasions,  at  which  times  Letts  re- 
fused to  disclose  any  omitted  property,  or  to 
give  any  information  concerning  the  same; 
also  stating  certain  efforts  he  had  made  to 
secure  information,  and  that,  from  reliable 
information  communicated  to  him,  the  as- 
sessor believed  that  the  amount  of  omitted 
property  was  at  least  $20,000  more  than  had 
been  returned  for  taxation  for  the  years 
mentioned.  This  written  instruction  to  the 
auditor  was  filed  in  the  auditor's  office,  and 
constituted  all  the  evidence  and  Instruction 
upon  which  the  auditor  placed  $20,000  for 
each  of  the  years  188!)  to  1898,  inclusive,  on 
the  tax  duplicate.  That  the  Instructions 
were  not  recorded  In  any  book  In  the  audit- 
or's office,  and  no  record  was  made  of  the 
same  in  the  auditor's  office,  except  that  the 
tax  duplicates  were  corrected  by  the  auditor, 
who  entered  the  same  upon  the  duplicate  in 
the  hands  of  the  treasurer.  The  court  fur- 
ther found  "that  as  to  said  sums,  and  each 
of  them,  the  court  finds  that  the  same  was 
so  owned  by  said  Aaron  W.  Letts,  Sr.,  on  the 
1st  day  of  April  of  each  year  therein  named, 
and  that  the  same  had  been  omitted  from 
taxation  by  reason  of  said  Aaron  W.  Letts, 
Sr.,  failing  to  make  correct  and  true  assess- 
ment lists  during  each  of  said  years,  and  up- 
on the  filing  of  the  notice  and  report  with 
the  auditor,  as  such  auditor,  without  any 
other  evidence  being  heard  or  offered  before 
him,  be  assessed  said  amounts  during  said 
several  years,  respectively,  as  omitted  prop- 
erty which  had  unjustly  escaped  taxation,  and 
thereupon  the  auditor  corrected  the  proper 
tax  duplicate,  and  entered  the  same  upon 
such  duplicate  in  his  office,  and  also  upon'the 
duplicate  then  in  the  hands  of  the  county 
treasurer,  belug  the  duplicate  of  1898,  and 
added  said  omitted  property  to  such  dupli- 
cate, and  said  auditor  did  thereupon  file  said 
report  and  order  of  the  county  assessor  in 
his  office,  which  was  all  the  evidence  upon 
which  such  correction  was  made  by  said  au- 
ditor"; that  the  taxes  due  and  owing  by 
Letts  upon  the  omitted  property  held  by  him 
during  the  years  1889  to  1898,  Inclusive,  so 
charged  upon  the  tax  duplicate  by  the  au- 
ditor, amounted  to  $3,486,  but,  without  in- 
terest and  penalty,  the  several  amounts  for 
the  several  years  are,  and  each  of  them  have 
been,  due  and  owing  from  the  time  when 
the  taxes  for  each  of  these  years  were  due 
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and  payable;  tbat  the  taxes  have  been  car- 
ried forward  by  the  auditor  on  each  suc- 
cessive duplicate  from  1899,  and  no  part  of 
the  same  has  ever  been  paid;  that  each  and 
all  of  the  tax  duplicates  upon  which  was 
placed  such  tax  assessments  were  put  into 
the  hands  of  the  county  treasurer  for  the 
purpose  of  collection.  On  the  13th  day  of 
July,  1899,  the  county  board  of  review  raised 
the  assessment  of  Letts'  personal  property 
for  the  year  1899  from  $7,850  to  $35,000,  and 
in  obedience  to  this  order  the  auditor  placed 
$27,150  on  the  tax  duplicate  for  the  year 
1900  as  a  raise  of  the  assessment  for  the 
year  1899.  That  the  taxes  on  this  amounted 
to  $371.95,  which  sum  is  included  In  the 
imtount  demanded  of  the  administrator  by 
Ihe  treasurer.  This  order  of  the  board  was 
entered  of  record  in  the  proper  record  used  by 
it  for  the  making  of  such  entries.  In  mak- 
ing the  assessments  of  tbe  omitted  property, 
and  in  ascertaining  the  amount  thereof,  and 
in  correcting  the  tax  duplicate,  and  in  pla- 
cing the  omitted  property  and  taxes  thereon, 
the  county  treasurer,  auditor,  the  petitioner 
herein,  and  the  board  of  review  each  and  all 
acted  in  good  faith;  and  the  findings,  orders, 
and  proceedings  of  the  assessor,  auditor,  and 
board  of  review  were  made  and  had  in  good 
faith,  and  without  any  fraud.  The  court 
stated  as  conclusions  of  law  that  the  admin- 
istrator should  be  ordered  to  pay  out  of  as- 
sets in  his  hands  $3,486,  taxes  assessed  on 
omitted  property;  $371.95,  tax  assessed  by 
the  board  of  review,  and  $558.90,  penalty 
and  interest;  in  all,  $4,416.91. 

It  is  first  argued  by  appellant's  counsel 
that  an  assessment  made  by  the  county  as- 
sessor, and  placed  upon  the  tax  duplicate  by 
the  county  auditor,  attempting  to  make  an 
assessment  against  property  as  omitted 
property,  is  invalid,  where  the  property 
sought  to  be  assessed  is  not  described.  Sec- 
tion 8560,  Burns'  Rev.  St.  1901,  provides  for 
the  assessing  of  omitted  property  by  the 
county  auditor;  and  section  8531,  Burns'  Rev. 
St  1901,  makes  it  also  the  duty  of  the  coun- 
ty assessor  to  assess  omitted  property.  Sec- 
tion 8454,  Burns'  Rev.  St.  1901,  provides 
that,  "in  entering  personal  property  upon 
the  proper  tax  books  for  the  purpose  of  taxa- 
tion, it  shall  be  a  snfliclent  description  of 
the  same  to  use  the  words  'personal  prop- 
erty,' and  such  phrase  shall  comprehend  and 
embrace  all  species  of  personal  property  be- 
longing to  the  party  charged  therewith,  on 
the  tax  books,  and  no  more  specific  descrip- 
tion or  designation  thereof  shall  be  neces- 
sary." The  finding  shows  that  during  the 
years  In  question  the  decedent  was  the  own- 
er of  personal  property  largely  in  excess  of 
the  amount  returned  by  him  for  taxation, 
and  which  he  had  failed  to  return  for  taxa- 
tion, and  states  the  kind  of  property,  amount- 
ing to  $20,000,  which  was  placed  upon  the 
tax  duplicate  as  omitted  property,  and  that 
tbe  sums  placed  on  the  duplicate  were  own- 
ed by  the  decedent  at  the  times  named,  and 


bad  been  omitted  from  taxation  by  reason 
of  the  decedent  having  failed  to  make  true 
and  correct  assessment  lists,  and  that  the 
assessment  made  by  the  auditor  for  each 
of  the  years  1889  to  1898,  inclusive,  was  on 
omitted  personal  property.  The  findings 
also  show  that  the  assessment  was  entered 
upon  the  duplicate  for  the  year  1889,  "Letts, 
Aaron  W.  Sr.,  omitted  personal  property, 
for  the  year  1889,  $20,000,"  etc.,  and  tbat 
the  entry  for  each  subsequent  year  up  to 
and  including  1898  was  the  same.  See  Reyn- 
olds v.  Bowen,  138  Ind.  434.  36  N.  E.  756,  37 
N.  E.  962.  Section  8411,  Burns'  Rev.  St 
1901,  designates  what  the  term  "personal 
property,"  for  the  purpose  of  taxation,  shall 
include;  and  section  8454,  supra,  expressly 
provides  that  in  entering  personal  property 
upon  the  taxbooks  for  taxation,  it  shall  be 
sufficient  to  use  the  words  "personal  prop- 
erty." The  statute  (section  8560)  giving  the 
auditor  power  to  assess  omitted  property  also 
provides,  "To  enable  him  to  do  which,  he 
is  Invested  with  all  the  powers  of  assessors 
under  this  act"  In  this  proceeding  by  the 
treasurer,  he  acts  from  the  duplicate  placed 
In  his  hands  by  the  auditor  who  made  the 
assessment  Section  8642,  Burns'  Rev.  St. 
1901,  provides  that  no  general  tax  assessed 
by  an  qfflcer  authorized  to  make  assess- 
ments, "or  which,  if  made  by  another  per- 
son, or  may  be  adopted  by  such  officer  as 
his  act  shall  be  held  to  be  illegal  or  invalid 
for  want  of  any  matter  of  form  in  any  pro- 
ceeding not  affecting  the  merits  of  the  case, 
and  which  shall  not  prejudice -the  rights  of 
the  party  assessed.  And  all  taxes  assessed 
upon  any  property  in  this  state  shall  be  pre- 
sumed to  be  legally  assessed  until  the  con- 
trary is  affirmatively  shown.  *  *  *"  Un- 
der this  provision,  the  assessment  made  by 
the  auditor  must  stand,  if  not  overthrown 
by  a  preponderance  of  evidence.  See  Gal- 
lup v.  Schmidt  154  lnd.  196,  56  N.  E.  443;  ■ 
Id.,  183  U.  S.  300,  22  Sup.  Ct  162,  46  L  Ed. 
207;  Saint  v.  Welsh,  141  Ind.  382,  40  N.  B. 
903. 

It  is  further  argued  that  the  assessment 
placed  on  the  duplicate  by  the  auditor  by  or- 
der of  the  board  of  review  is  illegal,  be- 
cause tbe  findings  do  not  show  any  notice 
was  given.  Under  section  8532,  Burns'  Rev. 
St  1901,  the  board  of  review  has  power  to 
add  omitted  property  to  an  assessment  In- 
ternational, etc.,  Ass'n  v.  Board  (Ind.  App.) 
65  N.  E.  297;  Graham  v.  Russell,  152  Ind. 
136,  62  N.  E.  806.  This  assessment  made 
by  the  board  was  for  the  year  1899.  What 
is  said  in  argument  about  tbe  action  of  the 
board  in  assessing  omitted  property  for  the 
years  1894,  1895,  1896,  1897,  and  1898  need 
not  be  further  noticed,  as  these  taxes  were 
not  placed  on  the  duplicate  by  the  auditor.  It 
is  the  rule  that  where  a  court  of  general 
jurisdiction  has  jurisdiction  of  the  subject- 
matter,  it  will  be  presumed,  in  the  absence 
of  an  affirmative  showing  to  the  contrary, 
that  jurisdiction  of  the  person  was  acquir- 
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ed,  where  the  person  sought  to  be  conclud- 
ed was  a  party  to  the  adjudication.  Davis 
T.  Taylor,  140  Ind.  439,  39  N.  EL  551,  and 
cases  cited.  And  when  the  jurisdiction  of 
an  inferior  court  is  once  established,  then  all 
presumptions  in  favor  of  Its  proceedings  ap- 
ply as  well  as  to  courts  of  general  Jurisdic- 
tion. But  "the  proposition,"  said  the  court 
in  Board  v.  Mnrkle,  40  Ind.  96,  that  "the 
rule  for  jurisdiction  Is  that  nothing  shall  be 
Intended  to  be  out  of  the  jurisdiction  of  a 
superior  court  but  that  which  especially  ap- 
pears to  be  so,  and,  on  the  contrary,  noth- 
ing shall  be  Intended  to  be  within  the  juris- 
diction of  an  inferior  court  but  that  which 
Is  so  expressly  alleged  (Peacock  v.  Bell,  1 
Saund.  73),  Is  recognized  by  all  the  author- 
ities as  correct"  In  Saint  v.  Welsh,  Exr's, 
141  Ind.  382,  40  N.  E.  903,  suit  was  brought 
by  an  executor  to  enjoin  the  collection  of 
taxes  assessed  on  omitted  property  added  to 
the  duplicate  by  the  county  assessor.  In  that 
case  the  court,  by  Jordan,  J.,  said:  "Where 
one  assails  the  action  or  proceedings  of  • 
county  assessor  bad  in  pursuance  of  the  law 
of  1891,  as  was  done  in  the  case  at  bar,  by 
an  action  seeking  injunctive  relief.  In  order 
to  succeed  he  must  establish  that  either  the 
act  or  proceedings  of  such  officer  were  void 
for  a  failure  to  comply  with  some  material 
provision  of  the  statute,  which  operated  to 
the  prejudice  of  the  taxpayer  complaining,  or 
that  the  property,  money,  or  means  in  ques- 
tion, subject  to  taxation,  bad  been  duly  list- 
ed and  returned  therefor."  See  Adams  v. 
Davis,  109  Ind.  10,  9  N.  E.  162;  Smith  v. 
Rude  Bros.  Mfg.  Co.,  131  Ind.  150,  30  N.  E. 
947;  Reynolds  v.  Bowen,  supra;  Gallup  v. 
Schmidt,  supra;  Buck  v.  Miller,  147  Ind.  586, 
45  N.  E.  047,  47  N.  E.  8,  37  L.  R.  A.  384,  62 
Am.  St.  Rep.  436;  Midland  Ry.  Co.  v.  State, 
11  Ind.  App.  433,  38  N.  E.  57;  Burns'  Rev. 
St  1901,  {  8642. 

When  the  appellant  was  called  upon  by 
petition  to  show  cause  why  the  taxes  should 
not  be  paid,  be  filed  an  answer  in  three  para- 
graphs.  He  was  required  to  overcome  the 
presumption  that  the  taxes  assessed  were 
legally  assessed.  The  burden  upon  him  to 
aver  and  prove  facts  showing  the  tax  to  be 
invalid,  in  a  suit  by  him  to  enjoin  the  collec- 
tion of  these  taxes,  would  not  have  been 
different  from  the  burden  resting  upon  him 
in  this  proceeding.  If  he  claimed  that  the 
assessment  by  the  board  of  review  was  in- 
valid because  no  notice  was  given,  it  was 
incumbent  upon  him  to  allege  and  prove  the 
fact  This  was  not  done.  To  sustain  the 
petitioner,  it  was  not  necessary  that  the  find- 
ing should  show  that  notice  was  given;  but 
to  sustain  appellant  it  was  necessary  that 
the  finding  should  show  that  notice  was  not 
given.  Gallup  v.  Schmidt  supra;  Buck  v. 
Miller,  supra.  The  findings  state  that  in 
placing  the  omitted  property  on  the  tax  du- 
plicate, the  officers  acted  in  good  faith  and 
without  any  fraud.  As  the  burden  was  up- 
on appellant  to  show  that  the  claim  assert- 


ed by  the  officers  was  groundless,  we  cannot 
say  that  the  findings  are  not  sustained  by 
the  evidence.  Saint  v.  Welsh,  supra;  Gallup 
v.  Schmidt,  supra. 

It  is  further  argued  that  the  finding  of 
facts  does  not  sufficiently  describe  the  omit- 
ted property  sought  to  be  taxed.  It  is  found 
that  during  the  years  in  question  the  dece- 
dent "was  the  owner  of  and  in  possession 
of  personal  property,  consisting  of  cash  on 
hand,  money  loaned,  mortgages,  oil-storage 
receipts,  largely  in  excess  of  the  amounts  so 
returned  by  him  for  taxation,"  which 
amount  was  withheld  from  the  officers,  omit- 
ted from  the  schedule,  and  escaped  taxa- 
tion. The  court  also  found  the  amount  of 
"omitted  personal  property"  for  each  of  the 
years  named,  and  the  amount  of  taxes  due 
and  owing  thereon.  Under  the  rulings  in 
the  cases  above  cited,  and  under  the  statute, 
we  think  the  omitted  property  was  sufficient- 
ly described.  Reynolds  v.  Bowen,  supra; 
Gallup  v.  Schmidt  supra;  Burns'  Rev.  St 
1901,  Sf  8411,  8454. 

Judgment  affirmed. 


(S3  Ind.  App.  554} 
HATFIELD  et  al.  v.  CHENOWETH.* 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Feb.  19,  1904.) 

APPEAL-FINDINGS— REVIEW  — RECORD  —  BILL 
OF  EXCEPTIONS— CONTENTB— EVIDENCE. 

1.  An  assignment  that  the  finding  of  the  court 
was  not  sustained  by  sufficient  evidence,  and 
that  the'  amount  of  the  recovery  was  too  large, 
cannot  be  considered  on  appeal  in  the  absence 
of  the  evidence. 

2.  Where  a  bill  of  exceptions  purported  to 
contain  all  the  evidence,  but  it  affirmatively 
appeared  therefrom  that  such  was  not  the  fact 
it  could  not  be  considered  on  appeal  in  deter- 
mining questions  not  reviewable  without  all 
the  evidence. 

Appeal  from  Circuit  Court,  Huntington 
County;  R.  K.  Erwin,  Special  Judge. 

Action  between  James  M.  Hatfield  and  ott- 
ers and  Lizzie  C.  Chenoweth.  From  a  judg- 
ment in  favor  of  the  latter,  the  former  ap- 
peal.   Affirmed. 

J.  T.  Alexander  and  J.  M.  Hatfield,  for 
appellants.    Spencer  &  Branyan,  for  appellee. 

BLACK,  J.  The  action  of  the  court  in 
overruling  the  motion  of  the  appellants  for 
a  new  trial  is  assigned  as  error,  and  under 
this  assignment  it  is  urged  that  the  finding 
of  the  court  was  not  sustained  by  sufficient 
evidence,  and  that  the  amount  of  recovery 
was  too  large.  We  cannot  consider  these 
matters  without  the  evidence.  There  is  a 
typewritten  bill  of  exceptions,  which  formal- 
ly purports  to  contain  all  the  evidence;  but 
it  appears  in  the  bill  that  certain  papers 
said  to  be  tax  receipts  were  introduced  in 
evidence,  and  that  they  are  not  set  out  in 
the  bill  At  the  place  where  they  should 
have  been  copied  into  the  bill  there  is  an 
unsigned  statement  in  manuscript  as  follows: 
"By  agreement  of  parties,  the  following  sy- 

•H  shearing  denied  March  10,  1M4. 
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nopsls  of  Highland's  tax  receipts  Is  substi- 
tuted for  the  receipts."  Then  follows  a  type- 
written page,  the  first  item  being-  as  follows: 
"1881.  Tax  sale  1891  for  $91.46."  Next  fol- 
low a  number  .of  columns  of  figures  under 
the  headings,  "Year,"  "Tax,"  "Delinquency," 
"Total,"  "Pd.,"  the  amount  of  the  column 
under  the  heading  "Total"  being  set  out  in 
figures.  Next  is  a  heading  as  follows:  "Grav- 
el Road  Tax,  Special  Assessment,"  under 
which  are  a  number  of  columns  of  figures 
under  the  headings,  "Year,"  "Amt,"  "Del.," 
"Total,"  "Pd.,"  the  amount  of  the  column 
headed  "Total"  being  set  out  there  under  the 
figures.  It  does  not  appear  by  whom  or  to 
whom  taxes  were  paid.  Some  of  the  evidence 
before  the  trial  court  is  not  before  this  court 
In  making  up  or  In  copying  the  bill  some  of 
the  evidence  shown  to  have  been  Introduced 
was  purposely  omitted.  The  bill  contains 
something  which  was  not  introduced  in  evi- 
dence, substituted  for  evidence  which  was 
before  the  trial  court  in  making  its  findings. 
The  receipts  should' have  been  set  out  in  full 
as  introduced  in  evidence.  It  has  very  often 
been  held  that,  where  it  affirmatively  ap- 
pears that  any  evidence  Introduced  is  not 
contained  in  the  bill  of  exceptions,  no  ques- 
tion depending  upon  the  consideration  of  all 
the  evidence  can  be  decided. 
Judgment  affirmed. 


(tt  Ind.  A.  448) 

FIDELITY   &  CASUALTY   CO.   OF   NEW 
YORK  v.  SANDERS. 

(Appellate  Court  of  Indiana,   Division  No.  X. 
Feb.  18,  1904.) 

BURGLARY  INSURANCE  —  POLICY  —  CONSTRUC- 
TION— CONDITIONS— LEGALITY-EFFECT— COM- 
PLIANCE—PROOF  OF  LOSS— TIME— PLEADING 
—DEMURRER— APPEAL. 

1.  Where  a  policy  of  burglary  insurance  pro- 
vided that  the  assured,  on  the  occurrence  of  a 
burglary,  should  give  immediate  notice  to  the 
company's  agent,  or  to  the  home  office,  and 
police  authorities,  and  that  a  claim  for  loss 
should  be  forthwith  made  in  writing,  etc.,  such 
provisions  were  conditions  precedent,  and  a 
compliance  therewith  was  essential  to  insured's 
right  to  recover  on  the  policy,  unless  waived. 

2.  Where  a  foreign  insurance  company  in- 
serted a  provision  in  a  burglary  insurance  poli- 
cy requiring  notice  of  loss  to  be  given  forthwith, 
in  violation  of  Burns'  Rev.  St.  1901,  §  4923, 
the  insured  was  required  to  give  notice  and  fur- 
nish proofs  of  loss  within  a  reasonable  time 
after  the  burglary. 

3.  Where,  in  an  action  on  a  burglary  insur- 
ance policy,  the  complaint  alleged  that  the  bur- 
glary was  committed  on  May  24,  1901,  and 
"that  afterwards"  pjaintiff  notified  defendant 
of  the  loss,  but  the  suit  was  not  begun  until 
February  27,  1902,  and  the  complaint  did  not 
aver  plaintiff's  compliance  with  all  the  condi- 
tions of  the  policy,  the  complaint  did  not  suffi- 
ciently allege  compliance  with  a  provision  re- 
quiring plaintiff  to  give  notice  within  a  rea- 
sonable time. 

4.  Where,  in  an  action  on  a  burglary  insur- 
ance policy,  the  complaint  did  not  allege  a  com- 
pliance with  a  provision  requiring  notice  of 
proof  of  loss  within  a  reasonable  time,  an  aver- 
ment that  defendant,  after  notice  of  loss,  sent 
an  adjuster  to  adjust  the  same,  but  refused  to 


pay  the  loss,  without  alleging  the  reason  for 
such  refusal,  did  not  sufficiently  allege  a  waiver 
of  plaintiff's  performance  of  such  condition. 
'  5.  A  waiver  of  compliance  with  a  condition 
In  a  policy  requiring  service  of  proof  of  loss, 
in  order  to  be  effectual,  must  be  made  before 
the  policy  is  forfeited  because  of  insured's  fail- 
ure to  perform  the  conditions  thereof. 

6.  Where  it  was  averred  that  burglars  broke 
into  plaintiff's  building  and  broke  a  safe  by 
working  the  combination  and  lock  on  the  outer 
door  of  the  safe,  and  did  then,  by  the  use  of 
tools  and  explosives;  break  into  the  money 
drawer  on  the  inside  of  the  safe,  breaking  the 
lock  therefrom,  and  extracting  the  drawer  from 
the  safe,  taking  therefrom  money,  etc7  the 
complaint  stated  a  loss  within  the  policy  insur- 
ing against  loss  by  the  felonious  abstraction  of 
money  by  burglars  from  a  safe  described,  after 
entry  into  the  same,  effected  by  the  use  of 
tools  or  explosives  directly  thereon. 

7.  Where  a  complaint  is  tested  by  demurrer 
it  cannot  be  aided  by  reference  to  other  parts 
of  the  record  on  appeal. 

Appeal  from  Circuit  Court,  Vermillion 
County;  A.  F.  White,  Judge. 

Action  by  Flora  Sanders  against  the  Fi- 
delity &  Casualty  Company  of  New  York. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Rhoads  &  Alkman,  for  appellant.  Conley 
&  Conley,  for  appellee. 

ROBINSON,  J.  Suit  by  appellee  upon  a 
policy  Insuring  against  loss  by  burglary. 
Trial  by  court,  and  finding  and  Judgment  for 
appellee.  Errors  are  assigned  on  overruling 
a  demurrer  to  each  of  the  two  paragraphs 
of  complaint,  sustaining  a  demurrer  to  the 
second  and  third  paragraphs  of  answer,  and 
the  refusal  of  a  new  trial.  Against  the  suf- 
ficiency of  each  paragraph  of  the  complaint 
it  is  argued  that  It  is  not  averred  that  ap- 
pellee had  performed  all  the  conditions  on  her 
part  to  be  performed,  nor  are  facts  pleaded 
sufficient  to  constitute  an  excuse  for  their 
nonperformance.  The  averment  in  each  par- 
agraph Is  "that  afterward  the  plaintiff  duly 
notified  the  said  defendant  of  said  loss,  and 
the  defendant  sent  an  adjuster  to  adjust  the 
same,  but  said  adjuster  refused  to  pay  and 
indemnify  the  plaintiff  for  such  loss,  although 
she  has  frequently  demanded  the  same." 
The  policy  provides  tbat  the  assured,  upon 
the  occurrence  of  a  burglary,  shall  give  im- 
mediate notice  thereof  to  the  company's 
agent,  or  to  the  home  office,  and  to  the  police 
authorities;  that,  in  the  event  of  a  claim  for 
loss  under  the  policy,  the  claim  shall  be  made 
forthwith  In  writing,  setting  forth  a  partic- 
ular account  of  the  manner  In  which  the 
burglary  was  committed,  the  date,  the  dam- 
age done  to  the  property  insured,  the  as- 
sured's  interest  In  the  property,  other  concur- 
rent or  similar  insurance,  and  that  the  com- 
pany, upon  application  therefor,  will  provide 
the  assured  with  a  blank  for  such  statement 
of  loss;  that  the  company  shall  not  be  held 
to  have  waived  any  provision  or  condition 
of  the  policy,  or  any  forfeiture  thereof,  by 
furnishing  such  blank,  or  by  any  act  taken 
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in  connection  with  the  Investigation  of  any 
claim;  that  no  salt  shall  be  brought  under 
the  policy  until  three  months  after  the  par- 
ticulars of  the  loss,  as  before  required,  have 
been  furnished,  nor  at  all  unless  commenced 
within  twelve  months  after  date  of  the  bur- 
glary. 

The  provisions  above  set  out  are  conditions 
precedent  to  appellee's  right  to  recover  on  the 
policy,  It  is  essential  .to  the  sufficiency  of 
the  complaint  that  It  should  affirmatively 
show  a  performance  of  these  conditions,  or 
'  that  a  performance  had  been  waived.  Home 
Ins.  Co.  v.  Duke,  43  Ind.  418;  Commercial, 
etc.,  Co.  v.  State  ex  rel.  113  Ind.  331,  16  N. 
E.  518;  Indiana  Ins.  Co.  v.  Capehart,  108 
Ind.  270,  8  N.  E.  285;  Prudential  Ins.  Co.  v. 
Meyers,  15  Ind.  App.  339.  44  N.  E.  55;  Phenix 
Ins.  Co.  v.  Rogers,  11  Ind.  App.  72,  38  N. 
E.  865.  Section  4923,  Burns'  Rev.  St  1901, 
relating  to  foreign  Insurance  companies  do- 
ing business  In  this  state,  and  in  force  when 
the  policy  was  Issued,  prohibits  such  com- 
pany from  inserting  certain  conditions  In  its 
policy;  among  others,  that  the  insured  shall 
give  notice  of  the  loss  forthwith,  or  within 
the  period  of  time  less  than  five  days.  The 
statute  provides  that  any  condition  inserted 
in  a  policy  contrary  to  its  provisions  shall 
be  void,  Under  this  statute  the  provisions 
in  the  policy  in  suit  that  the  Insured  shall 
give  Immediate  notice  of  the  burglary,  and 
shall  forthwith  furnish  proof  of  loss,  are 
invalid;  but,  having  been  inserted  in  the  poli- 
cy, the  most  that  can  be  required  by  the  In- 
surer of  the  insured  Is  that  the  insured  shall 
use  reasonable  diligence  in  giving  the  notice 
and  furnishing  proof  of  loss.  Phenix  Ins. 
Co.  v.  Rogers,  11  Ind.  App.  72,  38  N.  B.  865; 
Cermania  Fire  Ins.  Co.  v.  Columbia,  etc.,  Co., 
11  Ind.  App.  385,  39  N.  B.  304;  Insurance 
Co.  v.  Brim,  111  Ind.  281,  12  N.  B.  315;  Pick- 
et v.  Phenix  Ins.  Co.,  119  Ind.  292,  21  N.  E. 
898.  Appellee  then  was  required  to  give  the 
notice  and  furnish  proofs  of  loss  within  a 
reasonable  time  after  the  burglary,  and  the 
complaint  should  show  that  this  was  done, 
or  an  excuse  for  not  so  doing.  Ordinarily, 
what  is  a  reasonable  time  is  a  question  of 
fact,  but  In  determining  the  sufficiency  of 
the  facts  pleaded  as  against  the  demurrer  it 
may  be  a  question  of  law.  The  complaint, 
after  stating  the  facts  of  the  burglary,  which 
it  Is  averred  was  on  May  24,  1901,  states 
"that  afterwards"  appellee  duly  notified  ap- 
pellant of  the  loss.  Keeping  in  view  the  gen- 
eral rule  that  a  pleading  must  be  construed 
most  strongly  against  the  pleader,  and  the 
fact  that  this  suit  was  begun  February  27, 
1902,  there  is  nothing  in  the  pleading  to  in- 
dicate at  what  time  between  the  occurrence 
of  the  burglary  and  the  filing  of  the  suit  the 
notice  was  given.  There  is  no  more  author- 
ity for  concluding  that  the  notice  was  given 
a  few  days  after  the  burglary  than  that  it 
was  given  a  few  days  before  the  suit  was 
filed,  nine  months  after  the  occurrence.  So 
far  as  disclosed  by  the  pleading,  the  notice 


may  have  been  given  at  any  time  between 
these  two  dates.'  If  the  notice  was  given 
eight  or  nine  months  after  the  burglary— and 
we  cannot  presume,  In  aid  of  the  pleading, 
that  it  was  not  so  given— the  notice  was  not 
within  a  reasonable  time.  It  has  been  held 
that  an  unexplained  delay  of  50  days- in  giv- 
ing notice  of  a  loss  under  a  fire  policy  requir- 
ing notice  to  be  given  within  a  reasonable 
time  was  an  unreasonable  delay.  Pickel  v. 
Phenix  Ins.  Co.,  119  Ind.  291,  21  N.  B.  898. 
See,  also,  Railway,  etc,  Assur.  Co.  v.  Bur- 
well,  44  Ind.  460;  Whitehurst  v.  North  Caro- 
lina Ins.  Co.,  52  N.  C.  433,  78  Am.  Dec.  246; 
Inman  v.  Western  Fire  Ins.  Co.,  12  Wend. 
452;  Traak  v.  State  Fire,  etc.,  Ins.  Co.,  29 
Pa.  198,  72  Am.  Dec.  622. 

The  complaint  does  not  contain  the  gen- 
eral averment  that  appellee  has  performed  all 
the  conditions  on  her  part  to  be  performed, 
nor  does  it  contain  anything  equivalent  to 
this.  The  policy  not  only  requires  that  no- 
tice of  the  burglary  shall  be  given,  but  that, 
in  the  event  of  a  claim,  proof  of  loss  shall 
be  made.  The  only  averment  in  this  par- 
ticular is  "that  afterward  the  plaintiff  duly 
notified  the  said  defendant  of  said  loss." 
Even  if  this  could  be  said  to  include  both 
the  notice  of  the  burglary  and  the  proof  of 
loss  required  by  the  policy,  it  is  no  more 
than  the  conclusion  of  the  pleader  that  the 
notice  given  and  the  proof  of  loss  made,  If 
any,  were  such  as  the  policy  required.  The 
policy  provides  that,  In  the  event  of  a  claim 
for  loss,  the  same  shall  be  made  in  writing, 
duly  subscribed  by  the  assured,  and  shall 
set  forth  a  particular  account  of  the  manner 
in  which  the  burglary  was  committed,  the 
date,  a  statement  in  detail  of  the  damage 
done,  a  statement  defining  the  assured's  in- 
terest in  the  article  or  property,  and  of  oth- 
er concurrent  or  similar  insurance,  if  any. 
It  cannot  be  said  that  the  above  averment  is 
equivalent  to  an  averment  in  general  terms 
that  appellee  had  performed  all  the  condi- 
tions precedent  In  Home  Ins.  Co.  v.  Duke, 
43  Ind.  .418,  where  the  complaint  averred 
that  "And  though  proof  of  said  loss'  has 
been  duly  made  and  notice  given,"  the  court 
said:  "The  allegation  in  the  complaint  of 
performance  of  the  conditions  precedent  are 
not  sufficient  either  under  the  rules  of  the 
common  law  or  under  the  Code."  Does  tne 
complaint  show  a  waiver  of  the  performance 
of  these  conditions?  The  only  averment  that 
can  be  said  to  sliow  a  waiver  is  that  appellee 
notified  the  company  of  the  loss,  "and  the 
defendant  sent  an  adjuster  to  adjust  the 
same,  but  said  defendant  refused  to  pay  and 
indemnify  the  plaintiff  for  such  loss."  There 
is  a  waiver  of  proof  of  loss  where  the  com- 
pany denies  the  validity  of  the  contract  or 
asserts  that  the  policy  has  been  canceled 
(Commercial  Ins.  do.  v.  State  ex  reL,  113  Ind. 
331,  15  N.  B.  518);  or  where  it  repudiates 
the  contract,  and  denies  all  liability  (Bowlus 
v.  Phenix  Ins.  Co.,  133  Ind.  106,  32  N.  E. 
319,  20  I*  R.  A.  400);   or  where  the  corn- 
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pony's  agent  told  the  Insured  that  the  com- 
pany was  not  liable,  and  would  never  pay 
any  part  of  the  policy  (National,  etc.,  Ins. 
Co.  v.  Strebe,  16  Ind.  App.  110,  44  N.  E. 
768);  or  where  there  is  a  refusal  to  pay 
because  the  house  was  not  occupied  when 
burned  (Home  Ins.  Co.  v.  Boyd,  19  Ind.  App. 
173,  49  N.  B.  285);  or  where  the  company 
refuses  to  pay  because  the  insured  property 
was  mortgaged  (Western  Assur.  Oo.  v.  Mc- 
Carty,  18  Ind.  App.  449,  48  N.  E.  265).  But  it 
certainly  could  not  be  held  that  a  refusal  to 
pay  because  the  notice  and  proof  of  loss  had 
not  been  given  as  the  policy  requires  would 
be  a  waiver  of  the  performance  of  these  con- 
ditions. And,  so  far  as  the  pleading  dis- 
closes, this  may  have  been  the  reason  for 
refusing  payment.  No  reason  whatever  is 
given  for  the  company's  refusal  to  pay,  and 
the  pleading  cannot  be  aided  by  the  pre- 
sumption that  it  refused  to  pay  for  some 
reason  other  than  that  the  Insured  had  failed 
to  comply  with  these  conditions.  Moreover, 
the  pleading  should  show  the  waiver  to  have 
become  effective  before  the  policy  was  for- 
feited through  failure  to  perform  the  condi- 
tions. These  conditions  could  be  waived  only 
within  the  time  when  appellee  would  have 
performed  them;  that  is,  a  reasonable  time. 
So  that,  if  the  company's  refusal  to  pay,  as 
pleaded,  could  be  held  to  constitute  a  waiver, 
it  does  not  appear  that  this  refusal  to  pay 
was  not  after  the  contract;  by  its  terms,  was 
forfeited  because  of  appellee's  failure  to 
perform  the  conditions.  Railway,  etc.,  Ass'n 
v.  Armstrong,  22  Ind.  App.  408,  53  N.  B. 
1037;  Phenlx  Ins.  Co.  v.  Picket,  3  Ind.  App. 
832,  29  N.  E.  432;  American  Fire  Ins.  Co.  v. 
Bisk,  9  Ind.  App.  305,  36  N.  E  659;  Standard, 
etc.,  Ins.  Co.  v.  Strong,  13  Ind.  App.  315,  41 
N.  B.  004.  Counsel  for  appellee  cite  the  case 
of  Indiana  Ins.  Oo.  v.  Pringle,  21  Ind.  App. 
559,  52  N.  E.  821.  In  that  case  the  complaint, 
which  was  not  tested  by  demurrer,  averred 
that  the  insured  had,  on  his  part,  fully  per- 
formed every  act  which,  by  the  terms  of  the 
policy,  he  was  required  to  do,  and  that  after 
the  fire  the  company's  adjuster  and  the  in- 
sured agreed  in  writing  upon  the  amount  of 
the  loss  as  covered  by  the  policy,  which 
writing  was  signed  by  the  insured  and  the 
adjuster,  on  behalf  of  the  company,  and  filed 
with  the  complaint  as  an  exhibit  The  only 
question  discussed  in  that  case  was  the  re- 
fusal of  a  new  trial.  The  court  correctly 
held  that  it  was  unnecessary  to  decide  wheth- 
er the  averments  in  the  complaint  set  out  a 
waiver,  as  upon  the  trial,  without  objection 
by  the  company,  facts  were  testified  to  con- 
stituting a  waiver  of  proof  of  loss. 

It  was  further  argued  that  the  second  para- 
graph does  not  aver  such  a  loss  as  that  In- 
sured against  Iu  the  policy  appellant  agrees 
to  indemnify  appellee  for  loss  of  money, 
etc..  "in  consequence  of  the  felonious  ab- 
straction of  the  same  by  burglars  from  the 
safe  or  safes  described  in  said  schedule, 
♦    •    *    after  entry  into  such  safe  or  safes 


by  such  burglars,  effected  by  the'  use  of  tools 
or  explosives  directly  thereupon."  It  is 
averred  that  burglars  broke  into  the  build- 
ing, "and  did  then  and  there  break  into  said 
safe  by  working  the  combination  and  lock 
6n  the  outer  door  of  said  safe,  and  did  then 
and  there,  by  the  use  of  tools  and  force, 
break  into  the.money  drawer  on  the  Inside 
of  said  safe,  breaking  the  lock  therefrom, 
and  extracting  said  drawer  from  said  safe," 
taking  therefrom  money,  etc.  This  averment 
shows  a  loss  within  the  provisions  of  the  pol- 
icy. The  policy  makes  no  distinction  between 
outer  and  inner  doors.  The  pleading  shows 
that  the  money  and  property  were  taken 
from  a  part  of  the  safe  that  was  entered  by 
the  use  of  tools  and  force.  Aside  from  the 
rule  that  insurance  policies  should  be  liberal- 
ly construed  In  favor  of  the  assured,  we  think 
this  policy  means  that,  if  the  money  or  prop- 
erty in  the  safe  is  reached  through  the  use 
of  tools  or  explosives  upon  any  part  of  the 
safe,  the  loss,  is  covered  by  the  policy.  In 
this  respect  we  think  the  second  paragraph 
sufficient.  But  for  the  reasons  above  given 
the  demurrer  to  each  paragraph  of  the  com- 
plaint should  have  been  sustained.  As  the 
complaint  was  tested  by  demurrer,  it  can- 
not be  aided  by  reference  to  other  parts  of 
the  record,  but  must  stand  or  fall  by  its  own 
averments.  Pittsburgh,  etc.,  B.  Co.  v.  Moore, 
152  Ind.  345,  53  N.  E.  290,  44  I*  B.  A.  638, 
and  cases  there  cited. 
Judgment  reversed. 

(82  Ind.  A.   432) 

TRENT  et  al.  v.  EDMONDS. 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Feb.  18,  1904.) 

FRAUDULENT  CONVEYANCE  —  ATTACHMENT  — 
DEBT  NOT  DUB-SUBSTITUTION  OP  PARTY- 
MODIFICATION  OF  JUDGMENT— PLEADING- 
APPEAL. 

1.  In  an  action  for  attachment  and  to  set 
aside  a  fraudulent  conveyance,  where,  after 
the  death  of  a  defendant,  bis  administrator  was 
substituted  on  petition  and  order  of  the  court, 
and  filed  an  answer,  and  does  not  appeal  from 
the  judgment  rendered,  his  codefendant  cannot 
complain  on  appeal  that  no  amended  or  sub- 
stituted complaint  was  filed,' naming  the  ad- 
ministrator as  a  defendant 

2.  Where  land  was  conveyed  without  consid- 
eration in  fraud  of  creditors,  the  conveyance 
may  be  set  aside  as  against  the  grantee,  who 
had  knowledge  of  the  fraudulent  intent. 

3.  In  an  action  of  attachment,  and  to  set  aside 
a  fraudulent  conveyance,  an  allegation  In  the 
complaint  that  the  grantor  "was  the  owner  in 
fee  simple  of  the  unincumbered  title"  was  a 
sufficient  allegation  of  ownership. 

4.  Under  the  express  provisions  of  Burns' 
Rev.  St  1901,  {  925,  a  creditor  may  attach 
land  fraudulently  conveyed,  whether,  the  debt 
is  due  or  not.-. 

5.  Where  plaintiff  extended  credit  to  the 
defendant's  son,  relying  on  a  representation, 
made  with  defendant's  consent,  that  the  soil 
owned  a  certain  tract  of  land,  the  validity  of  a 
subsequent  conveyance  of  the  land  without  con- 
sideration to  the  defendant  cannot,  as  against 
plaintiff,  be  sustained  on  the  ground  that  a 
previous  conveyance  of  it  by  defendant  to  his 
son  was  without  consideration,  to  defraud 
creditors.  .  .* 
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6.  Under  Burns*  Rev.  St.  1901,  §  273,  pro- 
viding that,  when  a  complete  determination  of 
the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  cause 
them  to  be  joined,  on  the  death  of  a  party  de- 
fendant the  plainLiff  is  entitled  to  have  an  ad- 
ministrator appointed  and  substituted  as  a  par- 
ty, whether  issues  have  been  joiued  or  not. 

7.  In  an  action  of  attachment  and  to  set  aside 
a  fraudulent  conveyance,  the  attachment  prop- 
erly issued  against  the  grantee  with  notice  of 
the  fraud. 

8.  A  motion  to  dismiss  attachment  proceed- 
ings against  an  alleged  fraudulent  grantee  of 
land,  made  after  final  judgment,  was  too  late. 

9.  In  an  action  on  notes  and  to  set  aside  a 
fraudulent  conveyance,  in  which  the  grantee 
was  joined  as  a  party  defendant,  he  cannot 
complain  of  a  personal  judgment  rendered 
against  the  administrator  of  the  grantor  on 
the  notes. 

10.  In  an  action  on  notes,  for  attachment,  and 
to  set  aside  a  fraudulent  conveyance,  the  gran- 
tee with  knowledge  of  the  fraud  cannot  com- 
plain of  the  refusal  of  the  court  to  modify  the 
judgment  so  that  the  real  estate  should  be  sold 
only  when  the  last  note  sued  on  should  become 
due,  and  that  only  a  lien  be  declared  for  the 

Sayment  of  the  notes  when  the  last  one  falls 
ue. 

11.  Under  the  express  provisions  of  Burns' 
Rev.  St.  1901,  Sf  401,  670,  error  which  is  not 
prejudicial  to  the  complaining  party  is  not 
sufficient  to  reverse  a  judgment;  and,  where 
the  merits  of  a  cause  have  been  fairly  tried  and 
determined,  and  substantial  justice  has  been 
done  between  the  parties,  a  judgment  should 
not  be  reversed. 

Appeal  from  Circuit  Court,  Owen  County; 
M.  II.  Parke,  Judge. 

Action  by  Andrew  J.  Edmonds  against  Ed- 
ward B.  Trent  and  another.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  Josiah 
Trent  appeals.    Affirmed. 

Fowler  &  Spangler,  for  appellant  Willis 
Hickam,  for  appellee. 

■  WILEY,  P.  J.  Action  by  appellee  against 
Edward  B.  Trent  upon  two  promissory  notes. 
Upon  the  filing  of  an  affidavit  •  and  bond, 
a  writ  of  attachment  was  .issued.  In  bis 
amended  complaint,  appellee  alleged  that, 
since  the  execution  of  the  notes  sued  on,  the 
payor  had  fraudulently  and  without  consid- 
eration conveyed  certain  real  estate  to  ap- 
pellant, Josiali  Trent,  wbo  was  made  a  party 
defendant,  for  the  purpose  of  defrauding  his 
creditors.  During  the  trial,  Edward  Trent 
died,  and  appellee  filed  a  petition  asking  that 
an  administrator  for  his  estate  be  appointed, 
and  such  administrator  substituted  for  him, 
and  thereupon  the  petition  was  granted. 
Jobn  Foster  was  appointed  administrator, 
gave  bond,  qualified,  and  was  "substituted 
as  party  defendant  In  lieu  of  Edward  B. 
Trent,  deceased."  There  was  a  finding  and 
Judgment  for  appellee.  •  Appellant  Josiah 
Trent  alone  moved  for  a  new  trial,  which 
motion  was  overruled.  John  V.  Foster,  ad- 
ministrator, Is  made  a  party  appellant,  but 
hag  filed  a  paper  in  this  court  in  which  he 
declines  to  Join  in  appeal,  and  avers  that  the 
use  of  his  name  in  the  assignment  of  errors 
Is  without  his  knowledge  or  consent,  and  that 

t.  See  Attachment,  voL  t>  Cent  Dig.  3  835. 


he  is  content  with  the  judgment  as  rendered, 

Josiah  Trent  Is  therefore  the  sole  appellant 
He  has  assigned  31  errors.  The  7th,  8th,  9th, 
13th,  14th,  15th,  and  16th  specifications  there- 
of are  not  proper  assignments  of  error,  and 
do  not  present  any  question  for  decision. 
The  first  four  go  to  the  sufficiency  of  the 
complaint,  and  may  be  considered  together. 

Appellant's  first  objection  to  the  amended 
complaint  Is  that  It  does  not  allege  any 
cause  of  action  against  John  V.  Foster,  ad- 
ministrator of  the  estate  of  Edward  B.  Trent 
It  did  allege  a  cause  of  action  against  Edward 
B.  Trent  His  administrator  has  not  attack- 
ed Its  sufficiency  here  by  an  assignment  of 
error.  A  party  seeking  the  •  reversal  of  a 
judgment  has  the  burden  of  showing  that  his 
substantial  rights  were  prejudiced  by  the  er- 
rors of  which  he  complains.  Ewbanks'  Man- 
ual of -Practice,  8  234;  Poundstone  v.  Bald- 
win, 145  Ind.  139,  44  N.  E.  191;  Keller  v. 
Reynolds,  12  Ind.  App.  383,  40  N.  E.  76,  280; 
Levi  v.  Drudge,  139  Ind.  458,  39  N.  E.  45. 
If  it  be  conceded  that  the  complaint  does  not 
state  a  cause  of  action  against  Foster,  it  does 
not  follow  that  appellant  cap  take  advantage 
of  that  fact  In  this  connection,  It  is  fair 
to  say  that  the  special  objection  urged  to  the 
complaint  is  that  after  Foster  was  substi- 
tuted as  the  administrator  of  Edward  B. 
Trent  no  amended  or  substituted  complaint 
was  filed  in  which  he  was  named  as  a  de- 
fendant This  objection  is  highly  technical, 
and,  in  view  of  the  facts  that  he  was  sub- 
stituted upon  petition  and  order  of  the  court 
and  filed  an  answer,  and  is  not  now  object- 
ing to  the  sufficiency  of  the  complaint  as 
against  hiin,  the  appellant  cannot  object  for 
him.  The  complaint  does  state  a  good  cause 
of  action  against  appellant,  for  the  only  al- 
legation made  against  him  is  that  he  became 
the  fraudulent  grantee  of  Edward  B.  Trent, 
and  took  the  conveyance  from  him  of  the 
real  estate  in  controversy  with  a  full  knowl- 
edge of  the  fraudulent  intent  and  that  it  was 
without  consideration. 

It  is  also  urged  that  there  is  no  averment 
in  the  complaint  that  Edward  B.  Trent  was 
ever  the  owner  of  the  real  estate  alleged  to 
be  fraudulently  conveyed.  The  allegation  is 
that  he  "was  the  owner  in  fee  simple  of  the 
unincumbered  title,"  etc.  This  is  a  sufficient 
allegation  of  ownership,  but  if  it  was  not, 
appellant  could  not  take  advantage  of  it  as 
shown  above. 

The  remaining  objection  is  that  it  affirma- 
tively appears  that  the  notes  sued  on  were 
not  due.  Appellant  was  not  a  party  to  that 
issue.  This  was  an  action  in  attachment 
and  to  set  aside  a  conveyance  of  real  estate 
as  fraudulent.  Under  section  925,  Burns' 
Rev.  St  1901,  an  attaching  plaintiff  may 
prosecute  bis  action,  whether  his  debt  is  due 
or  not  and  such  statute  settles  the  question 
adversely  to  appellant 

In  making  up  the  issues,  appellant  filed  an 
affirmative  answer,  to  which  appellee  replied. 
Appellant's  demurrer  to  the  reply  was  over- 
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ruled,  and  such  ruling  Is  assigned  as  error. 
The  sum  and  substance  of  the  answer  Is  that 
appellant,  who  was  the  father  of  Edward 
B.  Trent,  deeded  the  real  estate  to  his  son, 
without  consideration,  for  the  purpose  of 
avoiding  liability  to  one  Harrington  in  a  suit 
for  slander,  and  placed  the  deed  on  record 
for  the.  purpose  of  giving  out  the  Information 
and  creating  the  Impression  that  tfie  land  be- 
longed to  Edward  B.  Trent  and  not  to  him- 
self, for  the  purpose  of  defeating  Harring- 
ton's suit.  The  reply  alleges  that  the  land 
was  originally  conveyed  by  Josiah  Trent  to 
his  son  Edward  B.  Trent,  who  resided  there- 
on with  his  father,  to  defraud  his  creditors, 
and  the  deed  placed  upon  record  by  him  for 
that  purpose;  that,  while  the  deed  was  thus 
upon  record,  Edward  B.,  who  was,  aside  from 
this  land,  Insolvent,  with  full  knowledge  and 
consent  of  Josiah  Trent,  represented  to'  ap- 
pellee that  he  was  the  owner  thereof,  and 
that  appellee,  relying  upon  such  representa- 
tions, and  believing  them  to  be  true,  sold 
said  Edward  B.  a  restaurant  and  stock  of 
goods,  and  took  the  notes  In  suit  as  payment 
therefor.  It  also  avers  that  appellant  and 
Edward  B.  colluded  to  cheat  and  defraud  ap- 
pellee by  representing  to  him  that  the  real 
estate  was  the  property  of  Edward  B.;  that 
said  collusion  was  for  the  fraudulent  pur- 
pose of  enabling  Edward  B.  to  purchase  the 
goods  of  appellee;  that  they  both  shared  in 
the  goods  thus  purchased;  that,  after  the 
death  of  Edward  B.,  appellant  claimed  to  be 
their  owner  as  his  heir;  that  appellee  sold 
said  goods  upon  the  fact  that  Edward  B. 
owned  said  real  estate,  and  upon  the  repre- 
sentations made  to  him  by  both  of  said  par- 
ties. If  the  answer  was  good,  of  which  we 
have  doubts,  but  do  not  decide,  the  reply 
stated  facts  to  avoid  the  issue  thus  tendered, 
and  hence  was  sufficient  As  between  appel- 
lant and  Edward  B.,  the  conveyance,  by  the 
former  to  the  latter,  although  in  fraud  of 
creditors,  was  valid.  Kitts  v.  Wilson,  140 
Ind.  604,  39  N.  E.  313;  Edwards  et  al.  v. 
Haverstick,  53  Ind.  348;  Flndley  v.  Cooley, 
1  Blackf.  262;  Springer  v.  Drosch,  32  Ind. 
486,  2  Am.  Rep.  356;  Fouty  v.  Fouty,  34 
Ind.  433.  Justice  Story  says:  VA  convey- 
ance of  this  sort  [for  fraud  as  against  cred- 
itors] is  void  only  as  against  creditors,  and 
then  only  to  the  extent  In  which  it  may  be 
necessary  to  deal  with  the  conveyed  real  es- 
tate for  their  satisfaction.  To  this  extent 
and  this  only,  It  is  treated  as  If  it  had  not 
been  made.  To  every  other  purpose  it  is 
good."  Story,  1  Eq.  Jurisp.  I  371.  Courts 
will  not  permit  a  person  to  take  advantage 
of  his  own  wrong  or  fraud.  Thus,  where  one 
conveys  his  real  estate  to  another  without 
consideration,  to  avoid  liabilty  for  debt  and 
in  fraud  of  creditors,  he  will  not  be  permit- 
ted to  say  that  he  was  not  guilty  of  fraudu- 
lent Intent  The  law  makes  such  conduct 
fraudulent  and  this  is  emphasized  when  an 
innocent  vendor  subsequently  sells  property 
to  the  original  fraudulent  vendee  upon  the 


faith  and  credit  of  the  property  thus  convey- 
ed to  him.  Personette  v.  Cronkhite  et  aL,  140 
Ind.  586,  40  N.  E.  59;  Shedd  et  al.  v.  Webb 
et  al.,  157  Ind.  585,  61  N.  E.  233.  Our  con- 
clusion is  that  the  reply  was  not  open  to  a 
successful  attack  of  a  demurrer. 

The  10th,  11th,  12th,  l©th,  and  20th  errors 
assigned  may  be  considered  together,  as  they 
relate  to  the  same  question,  and  arise  under 
appellee's  petition  and  motion  to  have  an  ad- 
ministrator appointed  for  the  estate  of  Ed- 
ward B.  Trent,  and  have  him  substituted  as 
a  party  defendant.  Appellant  moved  to  re- 
ject and  strike  out  the  petition  and  motion, 
which  was  overruled,  and  his  motion  and 
the  ruling  thereon  are  brought  into  the  rec- 
ord by  a  bill  of  exceptions.  As  stated,  Ed- 
ward B.  died  before  the  final  disposition  of 
the  case,  and  the  action  could  only  be  prose- 
cuted against  his  personal  representative. 

Four  reasons  are  given  why  the  morion 
to  substitute  should  be  stricken  out:  (1)  Be- 
cause the  Issues  were  Joined,  trial  had,  argu- 
ment of  counsel  heard,  and  the  cause  final- 
ly submitted  to  the  court;  (2)  that  admitting 
the  administrator  as  a  party  would  require 
the  making  of  new  parties  after  the  issues 
had  been  joined;  (3)  that  by  his  substitution 
new  parties  were  made,  and  new  issues 
would  have  to  be  joined,  and  thus  annul  the 
trial  that  had  already  been  had;  (4)  that  a 
good  defense  cannot  be  set  aside  after  issues 
are  joined,  trial  had,  and  the  cause  submit- 
ted to  the  court  for  decision.  The  reasons 
stated  in  the  motion  are  not  altogether  in 
harmony  with  the  facts  disclosed  by  the  rec- 
ord. The  record  does  not  show  that  the  is- 
sues were  joined  when  the  petition  for  sub- 
stitution was  filed.  In  any  event  we  have 
no  doubt  of  the  right  ponding  an  actltfn, 
where  one  of  the  parties  dies,  to  have  an 
administrator  of  such  deceased  party  sub- 
stituted. The  action  could  not  proceed  oth- 
erwise. It  does  not  necessarily  follow  that 
new  Issues  must  be  made.  The  administra- 
tor in  such  case  represents  the  deceased. 
After  Foster  was  substituted,  he  appeared 
to  the  amended  complaint  and  made  himself 
a  party  to  the  action  by  filing  an  answer  ad- 
mitting the  allegations  of  the  complaint, 
and  consenting  to  a  judgment  allowing  the 
claim  against  the  estate  and  sustaining  the 
attachment.  We  are  not  advised  as  to  how 
appellant  was,  injured  by  the  substitution 
of  Foster.  He  became  the  representative  of 
the  estate  of  the  deceased;  with  which  ap- 
pellant had  no  connection,  and  with  which 
he  had  no  right  to  meddle.  The  motion  to 
strike  out  was  properly  overruled. 

Appellant,  in  his  assignment  predicates 
error  on  the  overruling  of  his  motion  to  dis- 
miss the  attachment  as  against  him,  as  af- 
fecting his  interests  in  the  real  estate  at- 
tached. Counsel  say  that  the  attachment 
proceedings  should  have  been  dismissed,  so 
far  as  they  affected  the  appellant  "for  the 
reason  that  said  appellant  *  *  *  was  not 
In  any  manner  a  party  to  the  attachment 
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proceedings,  neither  did  be  In  any  manner 
appear  to  the  attachment  proceedings."  If 
he  did  not  appear  to  the  attachment  proceed- 
ings, we  do  not  know  what  right  he  had  to 
move  to  dismiss  them.  In  any  event,  this 
action  Is  prosecuted  upon  the  theory  that 
the  conveyance  by  Edward  B.  to  appellant 
was  fraudulent;  and  hence  void  as  to  cred- 
itors. If  It  was  fraudulent,  then  the  prop- 
erty was  the  property  of  appellant,  and  sub- 
ject to  attachment  As  between  appellee 
and  Edward  B.,  that  was  the  issue  of  fact 
for  determination.  If  the  .  conveyance  was 
not  fraudulent,  then  the  title  vested  In  ap- 
pellant, in  which  event  his  ultimate  rights 
could  not  have  been  prejudiced.  The  issue 
which  he  tendered,  and  which  was  the  issue 
between  him  and  appellee,  was  that  the 
property  was  his,  and  not  Edward  B.'s.  If, 
for  no  other  reason,  the  motion  was  proper- 
ly overruled  because  it  was  not  made  until 
after  final  judgment,  it  came  too  late. 

The  sixteenth  specification  of  the  assign- 
ment of  errors  Is  that  "the  court  erred  in 
rendering  personal  judgment  on  the  notes 
In  suit  against  the  estate  of  Edward  B. 
Trent,  deceased."  If  this  was  a  proper  as- 
signment of  error,  appellant  could  not  take 
advantage  of  it,  for  the  judgment  rendered 
against  the  estate  of  Edward  B.  could  ,ln  no 
way  affect  his  rights.  He  can  only  complain 
of  errors  prejudicial  to  blm. 
'  Appellant  moved  In  arrest  of  judgment, 
which  motion  was  overruled,  and  such  ruling 
is  one  of  the  errors  relied  upon  for  reversal. 
It  is  urged  that  the  motion  in  arres.t  should 
bave  been  sustained  for  four  reasons  (1)  that 
the  complaint  did  not  state  a  cause  of  action 
against  Foster,  administrator;  (2)  that  the 
notes  were  not  due;  (3)  that  the  complaint 
does  not  aver  that  Edward  B.  Trent  was  at 
any  time  the  owner  of  the  real  estate  in  con- 
troversy; and  (4)  that  the  real  estate  de- 
scribed In  the  complaint  is  not  the  real  es- 
tate conveyed  by  Edward  B.  to  appellant. 
Appellant  cannot  take  advantage  of  the  first 
reason  urged  in  arrest  of  judgment,  because 
he  is  not  affected  by  It  If  any  one  could 
complain,  It  was  the  administrator,  and  he 
waived  the  point  by  appearing  and  filing 
an  answer  consenting  to  Judgment  There 
is  no  merit  in  the  second  reason  assigned, 
because  an  ■  attachment  proceeding  may  be 
successfully  prosecuted  upon  a  note  not  due, 
under  the  express  provisions  of  the  statute. 
Section  925,  Burns'  Rev.  St  1901.  An  action 
in  attachment  and  to  set  aside  a  fraudu- 
lent conveyance  may  be  jointly  prosecuted. 
Quarl  v.  Abbett,  102  Ind.  233,  1  N.  B.  476, 
52  Am.  Rep.  662.  The  third  reason  urged  In 
arrest  of  judgment  was  disposed  of  in  pass- 
ing upon  the  sufficiency  of  the  complaint. 
There  is  no  merit  in  the  fourth  reason  urged. 
The  real  estate  is  sufficiently  described  and 
Identified. 

Appellant's  motion  to  modify  the  judg- 
ment was  also  overruled.  He  asked  in  his 
motion   that  the  judgment  be  modified  so 


that  the  real  estate  attached  be  sold  only 
when  the  last  note  sued  on  should  become 
due,  and  that  only  a  lien  "be  declared  on 
said  lands  for  the  payment  of  said  notes 
when  said  last  note  falls  due."  Also  to 
modify  the  "Judgment  and  decree  In  attach- 
ment that  any  sum  or  sums  of  money  In 
the  hands  of  said  Foster  as  administrator 
*  *  *  shall  be  applied  first  to  the  satis- 
faction of  plaintiff's  judgment"  etc.  The 
judgment  makes  ample  provision  for  the  ap- 
plication of  any  funds  in  the  hands  of  the 
administrator  to  the  payment  of  the  judg- 
ment, and  therefore  the  last  reason  assign- 
ed for  the  modification  of  the  Judgment  Is 
unavailing.  As  to  the  first  we  do  not  see 
how  appellant  Is  In  a  position  to  take  advan- 
tage of  It  even  If  the  Judgment  is  not  tech- 
nically correct  The  court  found  that  the 
conveyance  from  Edward  B.  to  appellant 
was  fraudulent  and  that  the  latter  took  the 
conveyance  With  full  knowledge  of  the  fraud. 
The  court  also  found  that  Edward  B.  after 
said  conveyance  was  insolvent  There  was 
ample  evidence  to  support  the  attachment 
The  modification  of  the  judgment,  for  which 
he  asked,  could  In  no  sense  affect  his  rights, 
and  hence  he  cannot  complain. 

Under  the  statute  (section  273,  Burns'  Rev. 
St.  1901)  and  the  practice  In  this  state,  the 
trial  court  has  wide  latitude  and  discretion 
in  admitting  new  parties.  Where  full  and 
complete  justice  cannot  be  done  without  the 
bringing  in  of  new  parties,  they  should  be 
brought  in.  Scobey  v.  Finton,  39  Ind.  275; 
Plckrell  v.  Jerauld,  1  Ind.  App.  10,  27  N.  E. 
433,  50  Am.  St  Rep.  192;  Parker  v.  State  ex 
rel.,  132  Ind.  419,  31  N.  E.  1114;  Barner  v. 
Bayless,  134  Ind.  600,  33  N.  E.  907,  34  N.  E. 
502;  Kirshbaum  v.  Hanover  Ins.  Co.,  16  Ind. 
App.  606,  45  N.  E.  1113. 

This  disposes  of  every  question  but  the 
overruling  of  appellant's  motion  for  a  new 
trial.  In  that  motion  he  assigned  30  rea- 
sons why  it  should  be  sustained.  We  can- 
not take  up  these  several  reasons  seriatim, 
for  it  would  extend  this  opinion  to  an  un- 
reasonable length,  and  not  serve  any  use- 
ful purpose.  The  first  and  second  reasons 
question  the  sufficiency  of  the  evidence  to 
support  the  finding  and  judgment  There 
is  an  abundance  of  evidence  to  support  every 
material  averment  of  the  complaint  and, 
while  there  Is  some  conflict  we  cannot  dis- 
turb the  judgment  on  the  evidence.  The 
third  reason  is  not  discussed.  The  fourth 
to  the  nineteenth  reasons,  inclusive,  allege 
error  in  admitting  evidence  over  appellant's 
objections.  A  careful  examination  of  the 
evidence  thus  admitted,  In  connection  with 
all  the  other  evidence,  leads  us  to  the  con- 
clusion that  there  is  no  reversible  error  In 
the  admission  of  the  evidence  of  which  ap- 
pellant complains.  Under  repeated  deci- 
sions and  the  express  provision  of  the  stat- 
ute, error  which  Is  not  prejudicial  to  the 
complaining  party  Is  not  sufficient  to  reverse 
a  judgment;  and  where  the  merits  of  a  cause 
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have  been  fairly  tried  and  determined,  and 
substantial  Justice  has  been  done  between 
the  parties,  a  Judgment  should  not  be  re- 
versed. Sections  401,  870,  Burns'  Rev.  St 
1901;  Ewbank's  Manual,  {  264;  Elliott's  App. 
Prac.  {{  631,  652;  Poundstone  v.  Baldwin, 
145  lnd.  139,  44  N.  E  191;  Engrer  v.  Oblo, 
etc,  Ry.  Co.,  142  lnd.  618,  42  N.  B.  217; 
Schmidt  v.  Draper,  137  lnd.  249,  36  N.  E. 
700.  The  twentieth,  twenty-first  and  twen- 
ty-second reasons  tor  a  new  trial  charge  er- 
rors In  overruling  appellant's  motion  to 
strike  out  certain  evidence,  and  In  refusing 
to  permit  appellant  to  answer  certain  ques- 
tions propounded  to  him.  There  was  no  er- 
ror in  these  rulings.  All  other  questions  at- 
tempted to  be  raised  by  the  motion  for  a 
new  trial  have  been  disposed  of  adversely 
to  appellant  in  this  opinion. 

The  trial  court  reached  the  right  conclu- 
sion, and  the  Judgment  Is  affirmed. 


(32  lnd.  A.  425) 

EVANSVILiLB  &  L  R.  GO.  T.  HUFFMAN. 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Peb.  17, 1904.) 

BAHJtOADS-FENCING    RIGHT    OF   WAY— STAT- 
UTE—ACTION— COMPLAINT— EXHIBIT. 

1.  The  notice  required  to  be  given  a  railroad 
company  under  Burns'  Rev.  St  1901,  8  5324, 
providing  that  the  owner  of  any  lands  abutting 
on  the  right  of  way  of  any  railroad  shall  ha^e 
the  right,  after  giving  30  days'  notice  in  writ- 
ing, to  enter  on  the  right  of  way  and  build  a 
fence  on  the  failure  of  the  railroad  to  comply 
with  the  law  regarding  the  fencing  of  the  right 
of  way,  is  not  a  proper  exhibit  to  a  complaint 
in  an  action  against  the  railroad  to  recover  the 
expense  of  erecting  such  fence. 

2.  In  an  action  against  a  railroad  to  recover 
the  expense  of  erecting  a  fence  pursuant  to 
Barns'  Rev.  St.  1901.  f  5324,  providing  that  the 
owner  of  any  lands  abutting  on  the  right  of  way 
of  any  railroad  shall  nave  the  right,  after  giv- 
ing a  certain  notice,  to  enter  on  the  right  of 
way  to  build  a  fence  on  failure  of  the  railroad 
to  comply  with  the  law  regarding  the  fencing 
of  the  right  of  way,  a  complaint  which  does 
not  allege  that  the  fence  was  built  on  the  side 
of  the  defendant's  railroad  or  right  of  way,  nor 
give  any  excuse  for  not  so  doing,  is  insuffi- 
cient. 

3.  In  an  action  against  a  railroad  to  recover 
the  expense  of  erecting  a  fence  pursuant  to 
Burns*  Rer.  St  {  5324,  providing  that  the  own- 
er of  any  lands  abutting  on  the  right  of  way 
of  any  railroad  shall  have  the  right,  after  giv- 
ing a  certain  notice,  to  enter  on  the  right  of 
way  and  build  a  fence  on  failure  of  the  rail- 
road to  comply  with  the  law  regarding  the 
fencing  of  the  right  of  way,  and  that,  "when 
he  has  completed  the  same,"  he  may  present 
for  payment  an  itemized  statement  of  the  ex- 
penses thereof,  a  complaint  which  omits  to 
allege  the  date  the  plaintiff  entered  on  the  de- 
fendant's right  of  way  and  built  the  fence,  and 
the  day  on  which  it  was  completed,  is  insuffi- 
cient 

Appeal  from  Circuit  Court,  Clay  County; 
P.  O.  Colllver,  Judge. 

Action  by  Faustimiis  Huffman  against  the 
Bvansvllle  &  Indianapolis  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 


D.  P.  Williams,  John  Q.  Williams,  and 
George  A.  Knight,  for  appellant  G.  S. 
Payne,  for  appellee. 

ROB7,  J.  Suit  by  appellee  to  recover  for 
fencing  part  of  appellant's  right  of  way.  A 
demurrer  to  the  complaint  was  overruled,  and 
the  correctness  of  such  ruling  is  duly  pre- 
sented. By  the  statute  upon  which  appel- 
lee's right  rests,  It  is  made  the  duty  of  rail- 
road companies  to  build  fences  "on  both 
sides  of  such  railroad  throughout  the  entire 
length,"  etc.  Burns'  Rev.  St  1901,  {  5323. 
The  following  section  authorizes  the  abutting 
landowner,  under  certain  specified  conditions, 
to  enter  upon  the  railroad  right  of  way  and 
build  such  fences,  so  far  as  his  own  land 
abuts  upon  the  right  of  way  of  the  railroad, 
and,  "when  he  has  completed  the  same,  he 
may  present  for  payment  to  the  agent  of 
such  corporation,  *  *  *  an  Itemised  state- 
ment verified  by  the  affidavit  of  such  person 
or  his  agent,  of  the  expenses  thereof.  •  *  •" 
Burns'  Rev.  St.  1901,  «  5324.  The  Illinois 
courts  hold,  under  a  statute  similar  In  this 
regard  to  ours,  that  the  duty  of  the  company 
is  not  discharged  by  the  erection  of  a  fence 
10  feet  Inside  the  right  of  way  line.  Rail- 
road V.  People,  121  III.  483-488,  18  N.  B.  236. 
And  It  was  held  In  that  state  that  the  com- 
pany may  not  encroach  upon  the  lands  of 
the  abutter;  that  It  must  build  its  fence  up- 
on its  own  right  of  why.  W.,  St  L.  &  P. 
Ry.  v.  Zeigler,  108  111.  804.  The  Illinois  stat- 
ute considered  in  these  cases  was  penal,  and 
therefore  strictly  construed.  The  Indiana 
statute  Is  remedial,  and  therefore  liberally 
construed  In  favor  of  the  accomplishment  of 
the  object  sought  Midland  Ry.  v.  Gascbo, 
7  lnd.  App.  407,  34  N.  B.  648;  Chicago,  etc., 
Ry.  v.  Woodard,  13  lnd.  App.  296,  41  N,  B. 
544;  Chicago,  etc.,  Ry.  v.  Vert  24  lnd.  App. 
78,  56  N.  B.  ISO. 

The  complaint  contains  no  averment  that 
the  fence  was  built  upon  the  side  of  appel- 
lant's railroad  or  right  of  way,  nor  Is  any 
excuse  given  for  not  so  doing.  It  is  averred 
that  notice  was  given  by  appellee  to  appel- 
lant on  February  8,  1897,  of  his  intention 
to  enter  upon  its  right  of  way  "where  the 
same  passes  over  and  through  the  lands  afore- 
described  of  plaintiff."  The  notice  is  at- 
tempted to  be  made  a  part  of  the  complaint 
by  exhibit  but  not  being  the  foundation  of 
the  action,  such  attempt  was  ineffective. 
Midland  Ry.  v.  Gnscho,  7  lnd.  App.  407,  410, 
34  N.  E  643;  Chicago  Ry.  v.  Vert,  24  lnd. 
App.  78,  56  N.  B.  139.  The  language  of  the 
statute  must  be  taken  as  It  Is— "on  both  sides 
of  such  railway  track."  The  side  of  the  rail- 
road means  to  the  abutting  landowner  ex- 
actly what  It  does  to  the  railroad  company. 
Where  it  Is  bound  to  build  the  fence,  he  may, 
other  conditions  justifying,  build  it  If,  on 
account  of  the  condition  of  the  ground,  it  is 
Impossible-  to  put  the  fence  at  the  extreme 
limit  of  the  right  of  way,  the  company  would 
not  thereby  be  released,  from  the  duty  to 
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fence,  nor  would  It  be  required  to  do  that 
which  is  Impossible.  The  landowner  build- 
ing for  It  might  therefore  find  a  condition 
Justifying  him  in  building  otherwise  than  on 
the  last  Inch  of  right  of  way,  but  no  facto 
showing  any  such  situation  are  set  up  in 
this  complaint,  and  the  demurrer  to  It  should 
have  been  sustained.  •  It  is  not  a  good  com- 
plaint for  a  different  reason.  The  statute  au- 
thorizes the  presentation  for  payment  of  an 
Itemized  statement  of  expenses  "when  he  has 
completed  the  same."  The  averment  made 
as  to  the  completion  of  the  fence  is  as  fol- 
lows:   "That  plaintiff  on  the day  of 

1898  entered  on  defendant's  right  of  way  and 
built  a  good  and  lawful  fence,    *    *    *    and 

completed  the  same  on  the day  of  — — 

month  of  18—."  The  omitted  dates  are  es- 
sential to  the  appellee's  cause  of  action. 
First  Nat  Bank  v.  Deitcb,  83  Ind.  131. 

Other  questions  argued  will  not  likely  arise 
again,  and  are  therefore  not  decided. 

Judgment  reversed  and  cause  remanded, 
with  Instructions  to  sustain  demurrer  to  com- 
plaint and  for  further  proceedings. 


(84  Ind.  App.  148) 

PACIFIC  MUT.  LIFE  INS.  CO.  T.  BRAN- 
HAM.* 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Feb.  \7,  1904.) 

ACCIDENT    INSURANCE—  IMMEDIATE    NOTICE- 
WAIVER— CONTINUOUS  DISABILITY 
—INSTRUCTIONS. 

L  A  complaint  on  an  accident  policy,  which 
stated  that  plaintiff,  after  the  injury,  was  im- 
mediately and  continuously  disabled,  and  inca- 
Imcitated  from  business,  and  so  remained  whol- 
y  incapacitated  and  prevented  from  perform- 
ing any  work  for  15  months,  was  not  objec- 
tionable on  the  ground  that  it  failed  to  aver 
that  the  disability  resulted  immediately  from 
the  injury. 

2.  An  accident  policy  insured  against  injuries 
resulting  in  immediate,  continuous,  and  total 
loss  of  business  time.  Insured  was  injured, 
and  some  days  thereafter  underwent  an  opera- 
tion which  confined  bim  to  bed  for  fonr  weeks, 
at  the  end  of  which  time  he  was  able  to  go  to 
his  office  and  perform  a  portion  of  bis  labor, 
which  he  did  for  nearly  a  month,  when  he  again 
discontinued  labor,  and  was  treated  for  his  in- 
juries for  over  two  months.  He  was  then  able 
to  move  about  on  crutches,  with  his  injured 
limb  in  a  plaster  cast,  but  at  the  end  of  the 
month  was  compelled  to  remove  this  and  take 
treatment  for  two  months  and  a  half,  and  after 
another  period,  during  which  he  was  able  to 
use  crutches  and  a  cane,  he  took  treatment 
steadily  for  several  mouths,  and  was  again  op- 
erated upon.  Held,  that  his  disability  was  con- 
tinuous, within  the  meaning  of  the  policy. 

3.  Where  an  accident  policy  required  immedi- 
ate notice  of  injury,  and  the  insurer,  on  receiv- 
ing notice  some  time  after  the  injury,  sent  in- 
sured blanks  on  which  to  furnish  proof  of  in- 
jury and  loss  of  time,  giving  particular  in- 
structions, and  stating  that,  when  the  proofs 
had  been  made  and  insured  was  ready  to  re- 
sume his  duties,  the  claim  wonld  be  adjusted 
without  unnecessary  delny,  the  provision  as  to 
immediate  notice  was  waived. 

4.  Where  insured  in  an  accident  policy  made 

Sroof  of  disability  and  loss  of  time  to  a  certain 
ate.  under  the  advice  of  bis  physician  that  he 
would  soon  be  well,  he  was  not  thereby  pre- 

•Rehemrlng    denied.     Transfer   to   Supreme    Court 


eluded,  In  an  action  on  the  policy,  from  claim- 
ing the  amount  dne  for  disability  continuing 
after  that  date. 

5.  In  an  accident  policy,  agreeing  to  pay  a 
certain  indemnity  for  the  immediate,  continu- 
ous, and  total  loss  of  time  necessarily  result- 
ing from  injuries,  the  word  "immediate"  will 
be  construed  as  applying  to  causation. 

6.  In  an  action  on  an  accident  policy,  the 
court  charged  that,  while  there  must  be  an  im- 
mediate, continuing,  and  total  loss  of  business 
time,  there  need  not  be  a  total  loss  of  time  be- 
ginning at  the  time  the  bodily  injuries  were 
first  sustained,  and  continuing  total  for  the 
period  for  which  the  indemnity  is  sought;  and 
thereafter  charged  that  the  loss  of  time  must 
be  immediately  consequent  upon  the  injuries, 
and  thereafter  continuous  during  any  period 
for  which  the  plaintiff  mitcht  recover,  so  that  if 
the  plaintiff  suffered  loss  of  time  and  after- 
wards his  injuries  improved,  so  that  he  suffer- 
ed no  loss  of  time,  he  could  not  recover  for  any 
period  thereafter,  although  he  might  subse- 
quently suffer  total  loss  of  time,  but  that  the 
loss  of  time  must  be  continuous.  Held,  that 
the  two  instructions  were  not  contradictory  or 
misleading. 

Appeal  from  Superior  Court,  Vanderburgh 
County;  John  H.  Foster,  Judge. 

Action  by  Hal  H.  Branham  against  the 
Pacific  Mutual  Life  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 


J.    E.    Williamson,    for  appellant 
Wedding,  for  appellee. 


a  u 


COMSTOCK,  3.  Appellee,  who  was  plain- 
tiff below,  recovered  judgment  against  appel- 
lant upon  an  accident  policy  issued  to  him  by 
appellant  The  policy  is  made  a  part  of  the 
complaint  The  defendant  answered  In  three 
paragraphs:  First  a  general  denial.  Sec- 
ond, that  the  plaintiffs  disability  was  not 
Immediately  consequent  upon  the  happening 
of  the  accident,  which  was  March  8th,  and 
the  disability  did  not  occur  until  March  24th, 
and  that  between  those  dates  appellee  was 
not  continuously  and  totally  disabled,  in  con- 
sequence of  the  Injury,  to  perform  the  char- 
acter of  labor  mentioned  in  the  policy.  The 
third  alleged  the  plaintiff  failed  to  give  no- 
tice of  the  accideut  according  to  the  terms 
of  the  policy.  The  case  was  tried  by  a  jury, 
and  a  verdict  returned  for  appellee  in  the 
sum  of  $1)22.  $75  of  this  sum  was  remitted. 
Appellant's  motion  for  a  new  trial  overruled, 
and  Judgment  rendered. 

The  errors  assigned  are,  first  that  the 
court  erred  In  overruling  appellant's  demur- 
rer for  want  of  facts  to  the  amended  com- 
plaint: second,  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

It  Is  urged  that  the  complaint  Is  bad  be- 
cause It  fulls  to  aver  that  the  disability  re- 
sulted immediately  from  the  injury.  -  The 
complaint,  after  alleging  the  receipt  of  the 
Injury,  avers  that  appellee  "was  so  Imme- 
diately and  continuously  disabled  and  crip- 
pled and  wholly  incapacitated  for  all  busi- 
ness, labor,  or  calling,  and  so  remained  wholly 
incapacitated,  disabled,  and  prevented  front 

U  6.  See  Insurance,  vol.  28,  Cent.  Dig.  |  lid; 
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performing  any  work  or  labor,  or  pursuing 
any  calling,  for  the  space  of  fifteen  months," 
etc.    The  objection  is  not  well  taken. 

Appellant  next  argues,  in  the-  order  stated, 
that  appellee's  disability  was  not  continuous; 
second,  that  his  loss  of  time  was  not  total. 
The  provisions  of  the  policy  Involved  are 
(omitting  the  formal  parts):  "Against  the 
effects  of  bodily  injuries  sustained  within 
the  terms  of  this  policy,  caused  solely  by 
external,  violent  and  accidental  means,  the 
company  will  pay  an  indemnity  of  twenty- 
five  and  °°/ioo  dollars  per  week,  not  exceed- 
ing flf ty-two  consecutive  weeks,  for  the  im- 
mediate, continuous  and  total  loss  of  such 
business  time  as  may  necessarily  result  from 
such  injuries  alone." 

The  evidence  shows  that  in  March,  1900, 
appellee  was  29  years  old,  and  In  good  health, 
and  was  paymaster  and  chief  clerk  to  the 
treasurer  and  purchasing  agent  of  Peoria,  De- 
catur &  Evansville  Railroad.  At  that  time  he 
held  an  accident  policy  in  the  appellant  com- 
pany promising  the  payment  to  him  of  $25 
per  week  for  the  immediate,  continuous,  and 
total  loss  of  such  business  time  as  might 
necessarily  result  from  such  injury  alone. 
On  the  night  of  March  8th,  while  bowling  in 
a  tenpin  alley,  he  slipped,  fell,  and  wrenched 
his  knee,  which  he  thought  unimportant  at 
the  time.  Next  morning  his  knee  was  swol- 
len, was  bathed  and.  bandaged,  and  this 
treatment  was  kept  up  for  five  or  six  days, 
with  no  improvement,  At  the  end  of  five  or 
six  days,  or  on  the  18th  or  14th  of  March,  he 
consulted  Dr.  6.  M.  Young,  the  examiner  for 
the  appellant  company,  who  continued  the 
same  general  treatment,  but  without  benefit, 
and  at  the  end  of  a  week,  or  about  the  20th 
or  21st  of  March,  he  had  to  go  to  bed  and 
be  operated  on.  He  remained  in  bed,  under 
treatment,  for  four  weeks;  then,  under  the 
advice  of  the  physician,  he  went  to  his  of- 
fice, exercising  proper  care,  and  performing 
such  portion  of  his  labor  as  he  could,  until 
the  20th  of  May,  when  he  went  to  Indian- 
apolis to  consult  a  specialist,  returned  to 
Indianapolis  on  the  26th,  where  he  remain- 
ed until  the  6th  of  August,  when  he  was 
obliged  to  return  home  to  Evansville  because 
of  the  sale  of  his  railroad.  He  returned  home 
on  cratches  and  in  plaster  of  parts,  and  re- 
mained in  that  condition  for  a  month.  Un- 
der the  direction  of  his  surgeon  he  removed 
the  plaster,  and  took  a  massage  treatment 
until  November,  when  he  again  returned  to 
Indianapolis  and  was  operated  on.  He  re- 
mained in  the  hospital  until  December  15th, 
when  he  returned  to  Evansville,  and  was  able 
to  get  around  with  cratches  and  cane  un- 
til the  middle  of  February,  when  he  was 
obliged  to  again  return  for  treatment  to  In- 
dianapolis, where  he  was  again  operated  on, 
and  again  spent  three  or  four  weeks  In  the 
hospital,  returning  to  Evansville  about  the 
middle  of  March  in  plaster  of  parts,  and  re- 
mained in '  that  condition  until  the  20th  of 
April.    Abont  that  time  he  took  treatment 


from  Dr.  Boung,  who  operated  on  him  April 
21st,  and  continued  treating  him  until  May 
20,  1901,  and  this  was  his  condition  from 
about  the  middle  of  March,  1900,  extending 
over  a  period  of  15  months  continuously. 

From  the  evidence  the  Jury  was  justified 
in  concluding  that  appellee's  disability  was 
continuous,  and,  applying  the  rule  laid  down 
by  the  court  in  Commercial  Travelers',  etc., 
Ass'n  v.  Springsteen,  23  Ind.  App.  671,  55  N. 
B.  978,  that  his  disability  was  total.  In  that 
case  the  court  approved  the  following  instruc- 
tion given  by  the  court  below:  "This  para- 
graph sets  out  as  an  exhibit  a  copy  of  the 
policy,  and  in  said  policy  it  Is  provided  that 
no  claim  shall  ever  accrue  unless  it  arises 
from  physical  bodily  Injury  through  external, 
violent,  and  accidental  means,  and  then  only 
when  the  injury  shall,  independent  of  all 
other  causes,  Immediately  and  wholly  dis- 
able the  Insured  from  performing  any  and 
every  kind  of  business  pertaining  to  his  oc- 
cupation as  manager  of  the  When  Clothing 
Company.  1  instruct  you  that,  as  a  matter 
of  law,  the  meaning  of  this  provision  of 
the  policy  Is  not  that  the  plaintiff  must 
have  been  disabled  so  as  to  prevent  him  from 
doing  anything  whatsoever  pertaining  to  his 
said  occupation,  but  that  he  must  have  been 
disabled  only  to  the  extent  that  he  could  not 
do  any  and  every  kind  of  business  pertain- 
ing to  his  occupation.  He  might  be  able  to 
do  a  part  and  not  be  able  to  do  all,  and  be- 
cause he  was  not  able  to  do  all  be  deemed 
to  be  wholly  disabled  from  doing  any  and 
every  kind,  provided,  of  course,  that  he  was 
so  disabled  as  to  be  prevented  from  doing 
subsequently  all  the  necessary  and  material 
things  in  said  occupation  requiring  his  own  ex- 
ertions, and  substantially  his  customary  and 
usual  manner  of  so  doing.  He  might  be  able 
to  do  personally  minor  and  trivial  things  not 
requiring  much  time  or  physical  labor,  and 
through  others,  acting  under  his  direction, 
to  do  the  heavier  things,  requiring  physical 
exertion,  which  in  the  ordinary  and  proper 
performance  of  his  duties  he  had  heretofore 
done  personally,  and  yet,  because  of  inability 
to  do  these  heavier  things  and  more  material 
things  personally,  be  said  to  be  wholly  dis- 
abled within  the  terms  of  his  policy;  pro- 
vided, further,  that  the  things  he  was  able 
to  do  personally  do  constitute  substantially 
all  of  his  said  occupation."  In  the  opinion 
many  cases  are  collected.  We  do  not  deem 
it  necessary  to  recite  them. 

We  quote  from  Joyce  on  Insurance,  In 
speaking  of  indemnity  clauses  of  accident  in- 
surance contracts  (section  3031),  as  follows: 
'The  general  purpose  of  such  clauses  is  to 
furnish  an  Indemnity  to  assured  for  the  loss 
of  time  by  reason  of  accident  or  injury  which 
prevents  him  from  prosecuting  his  business, 
and  it  would  seem  that  this  ought  to  refer 
to  his  inability  to  perform  substantially  the 
duties  which  are  necessary  to  be  done  In  the 
business  to  which  the  contract  refers— an 
absolute  physical  Inability  to  perform  sub- 
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stantially  the  duties  which  are  necessary  to 
be  done  in  the  business  to  which  the  contract 
refers.  An  absolute  physical  inability  ought 
not  to  be  meant  in  all  cases,  for  the  injury 
might  be  of  such  a  character  as  that  common 
care  and  prudence  would  preclude  the  prose- 
cution of  said  business." 

From  Kerr  on  the  same  subject  (page  386): 
"Total  disability  does  not  mean  absolute 
physical  disability  on  the  part  of  the  insured 
to  transact  any  kind  of  business  pertaining 
to  his  occupation.  Total  disability  exists 
although  the  Insured  is  able  to  perform  a  few 
occasional  acts,  If  he  is  unable  to  do  any  sub- 
stantial portion  of  tbe  work  connected  with 
his  occupation.  It  Is  sufficient  to  prove  that 
the  injury  wholly  disabled  him  from  tbe  do- 
ing of  all  substantial  and  material  acts  nec- 
essary to  be  done  in  tbe  prosecution  of  his 
business,  or  that  his  Injuries  were  of  such  a 
character  and  degree  that  common  care  and 
prudence  required  him  to  desist  from  his 
labors  so  long  as  was  reasonably  necessary 
to  effect  a  speedy  cure."  And  from  May 
(4th  Ed.  {  622):  "Total  disability  from  the 
prosecution  of  one's  usual  employment  means 
Inability  to  follow  his  usual  occupation,  busi- 
ness, or  pursuits  in  tbe  usual  way.  Though 
be  may  do  certain  parts  of  his  accustomed 
work,  and  engage  In  some  of  his  usual  em- 
ployments, he  may  yet  recover,  so  long  as  he 
cannot  to  some  extent  do  all  parts,  and  en- 
gage In  all  such  employments." 

Tbe  policy  contains  the  following  provi- 
sion: "Unless  the  claimant  gives  the  com- 
pany at  San  Francisco,  California,  immedi- 
ate notice  of  any  accident  with  full  particu- 
lars, and  name  and  address  of  Insured,  and 
furnish  affirmative  proof,"  etc.,  "all  claims 
based  thereon  and  hereon  shall  be  forfeited." 
It  Is  Insisted  that  it  was  necessary  for  ap- 
pellee to  prove  that  notice  was  given  as  re- 
quired by  the  policy.  Appellee  was  injured 
March  8,  1001,  and  notice  was  given  March 
SO,  15)01.  Appellant  contends  that  the  notice 
was  insufficient  because  not  Immediate.  It 
has  been  held  In  this  state  that  "Immediate" 
means  within  a  reasonable  time  under  the 
circumstances.  Insurance  Co.  v.  Brim,  111 
Ind.  281,  12  N.  E.  315.  In  Martin  v.  Fifer, 
06  Ind.  245,  at  page  248,  tbe  court  say:  "The 
construction  as  given  generally  by  the  courts 
to  the  words  Immediately'  and  'forthwith,' 
when  they  occur  in  contracts  or  in  statutes, 
is  that  the  act  referred  to  should  be  per- 
formed within  such  convenient  time  as  Is 
reasonably  requisite.  In  Pbybus  v.  Mitford, 
2  Lev.  75,  decided  more  than  two  centuries 
ago,  it  was  said:  Tbe  word  "Immediately," 
although  in  strictness  it  excludes  all  mean- 
times,  yet.  to  make  good  the  deeds  and  Intents 
of  parties,  it  shall  be  construed  sueh  conven- 
ient time  as  Is  reasonably  requisite  for  do- 
ing tbe  thing.'  This  construction  has-  pre- 
vailed since  in  most  cases  which  have  come 
to  our  attention.  In  re  Blue,  5  El.  290;  Snow- 
ball v.  L'lxon,  4  T.  &  C.  611;  Richardson  v. 
End,  43  Wis.  310;   Ins.  Co.  v.  Ins.  Co.,  20 


Barb.  468;  Rokes  ▼.  Ins.  Oa,  61  Md  512, 
34  Am.  Rep.  323;  Railway,  etc.,  Co.  v.  Bur- 
well,  44  Ind.  400."  See,  also,  Peele  t.  Fund 
Soc,  147  Ind:  543,  44  N.  E.  661,  46  N.  E.  900; 
Ins.  Co.  v.  Baum,  28  Ind.  236;  1  A.  &  E. 
Ency.  of  Law  (2d  Ed.)  323;  Employers',  etc, 
Co.  T.  Light;  etc.,  Co.,  28  Ind.  App.  437,  63 
N.  E.  54.  In  PIckel  v.  Phenix  Ins.  Co.,  119 
Ind.  291,  21  N.  E.  80S,  a  suit  upon  a  fire  insur- 
ance policy  in  which  the  policy  contained  the 
provision  that  in  case  of  loss  the  Insured 
should  forthwith  give  notice  thereof  to  the 
company,  after  citing  Passenger  Assurance 
Co.  v.  Burwell,  supra,  and  other  cases,  held 
that  a  delay  of  SO  days,  unexplained,  was 
an  unreasonable  delay. 

Appellee  delayed  giving  notice  because  ha 
did  not  deem  the  injury  serious.  The  evi- 
dence, however,  shows  that  upon  receipt  of 
notice  of  appellee's  Injury  appellant  sent 
blanks  to  him  upon  which  to  furnish  proofs 
of  accidental  Injury  and  loss  of  time  from 
work,  giving  particular  Instructions  to  the 
appellee  as  to  tbe  proof,  concluding,  "When 
this  is  done  and  you  are  ready  to  resume 
your  duties  send  all  papers  to  this  office  and 
claim  will  be  adjusted  without  unnecessary 
delay."  This  was  a  waiver  of  time  In  giving 
notice.  The  proof  was  warranted  under  the 
averment  of  the  complaint  that  appellant  de- 
nied all  liability  to  plaintiff  upon  said  policy. 
Towle  v.  Ins.  Co*,  »;  Mich.  227,  61  N.  W. 
987;  Kerr  on  Ins.  {  101;  Hohn  v.  Interstate 
Cos.  Co.  (Mich.)  72  N.  W.  1105. 

Another  reason  for  a  new  trial  is  that  the 
amount  of  recovery— $847— is  too  large.  It  Is 
Insisted  that  under  no  view  of  the  case  is 
appellee  entitled  to  more  than  $378.55,  being; 
$25  per  week  for  the  time  intervening  be- 
tween tbe  24th  of  March  and  August  6th,  19 
weeks,  at  $25  per  week,  being  the  time  which 
be  claims  he  lost  as  set  out  in  the  original 
proofs  which  appellee  testified  be  sent  in  but 
subsequently  withdrew.  Under  tbe  advice  of 
bis  physician  that  he  would  likely  be  well 
soon,  appellee  made  proofs  for  payment  to 
August  6th.  This  would  not  preclude  his 
making  further  claim  for  an  amount  Justly 
due  htm  for  continuing  disability.  Hohn  t. 
Interstate  Cas.  Co.,  supra. 

In  instructions  Nos.  2,  3,  4,  and  5,  request* 
ed  by  appellant  and  refused,  Is  presented  its 
construction  of  the  policy,  viz.,  that  "Im- 
mediate," as  used  with  relation  to  other 
words  and  terms  of  tbe  policy,  applied  to 
time,  and  not  to  causation.  Shera  v.  Oseon, 
etc.,  32  Ont  411,  holds  against  appellant's 
claim.  At  most,  It  can  only  be  said,  for  the 
claim  of  appellant,  that  the  language  em- 
ployed Is  equally  susceptible  of  two  Inter- 
pretations, in  wblch  event  the  one  giving 
greater  indemnity  and  sustaining  the  claim 
will  be  adopted.  May  on  Ins.  {§  174,  176; 
Ins.  Co.  v.  Woods,  11  Ind.  App.  335.  37  N. 
E.  ISO,  30  N.  E.  205;  Ins.  Co.  r.  Jones,  17 
Ind.  App.  65)2,  47  N.  B.  342. 

Instructions  2  and  2%  given  were  excepted 
to.    It  is  claimed  that  they  are  misleading 
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and  contradictory;  that  Instruction  2  does 
not  require  the  Jury  to  find  a  continuous 
total  loss  of  business  time,  while  2%  does. 
Instruction  2  concludes  as  follows:  "But 
while  there  must  be  an  immediate  loss  of 
business  time,  and  a  continuing  loss  of  busi- 
ness time,  and  a  total  loss  of  business  time, 
there  need  not  be  a  total  loss  of  business 
time  which  must  begin  at  the  time  the  bod- 
ily injuries  were  first  sustained,  and  continue 
total  for  the  period  of  time  for  which  the 
indemnity  Is  sought"  Two  and  one-halt  is 
as  follows:  "The  loss  of  business  must  be 
immediately  consequent  upon  the  injuries 
sustained,  and  must  be  thereafter  continuous 
during  any  period  of  time  for  which  the 
plaintiff  may  recover.  If  the  plaintiff  suffer- 
ed a  loss  of  business  time,  and  afterwards 
his  injuries,  if  any,  improved  so  that  he  suf- 
fered no  loss  of  business  time,  he  cannot 
recover  for  any  period  thereafter,  although 
he  may  subsequently  suffer  a  total  loss  of 
time  by  reason  of  his  injuries.  The  loss  of 
business  time  must  be  continuous.  If,  for 
example,  on  the  17th  day  of  April  his  in- 
juries, if  any,  became  ao  much  improved  that 
he  suffered  no  loss  of  business  time  there- 
from, be  could  not  recover  for  any  period 
thereafter."  Two  and  one-half  differs  from 
two  in  making  clear  the  fact  that  after  the 
loss  of  business  time  once  ceases  there  can  be 
no  recovery  after  that  time,  although  there 
may  be  a  recurrence  of  the  loss  of  time.  We 
cannot  concede  that  these  instructions  are 
contradictory  or  misleading. 

The  instructions  given,  considered  as  a 
whole,  are  not  inconsistent,  and  are  in  har- 
mony with  the  instruction  approved  in  As- 
sociation v.  Springsteen,  supra.  In  bis  able 
brief  counsel  for  appellant  cites  authorities 
in  support  of  the  instructions  refused,  and 
of  the  proposition  that  the  word  "Immediate" 
applies  to  time  and  not  causation.  We  con- 
cede that  the  decisions  are  not  in  harmony 
upon  the  meaning  of  either  "total  disability" 
or  the  word  "Immediate." 

The  judgment  is  clearly  right  upon  the  evi- 
dence, and  the  Judgment  Is  affirmed. 


(32  lod.   A.  «I) 

RUTHERFORD  v.  PRUDENTIAL  INS.  CO. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Feb.  16,  1904.) 

APPEAL— RECORD— TRANSCRIPT— PRAECIPE— 
STATUTES— REPEAL. 

1.  Burns'  Rev.  St.  1901,  §  661,  providing  that, 
when  an  appealing  party  desires  only  a  partial 
record,  he  is  required  to  designate  in  writing 
the  particular  parts  of  the  record  to  be  certi- 
fied, and  such  written  direction  shall  be  ap- 
pended to  the  transcript,  is  mandatory. 

2.  Such  section  was  not  repealed  by  Acts 
1903,  p.  840,  c.  193,  §  7,  providing  that  a  person 
desiring  a  transcript  of  the  record  may  file 
with  the  clerk  a  pnecipe  therefor,  and,  if  he  de- 
sires a  transcript  of  the  entire  record,  it  shall 
be  sufficient  to  so  state  in  the  praecipe;  other- 
wise he  shall  indicate  therein  the  parts  of  the 
record  desired,  etc. 

70N.B.-12 


3.  Acts  1903,  p.  340,  c.  193,  |  7,  providing 
that  any  person  desiring  a  transcript  of  the 
record,  or  any  part  thereof,  for  appeal,  may' file 
with  the  clerk  a  written  praecipe  therefor,  «tc* 
is  directory  only. 

4,  Where  it  affirmatively  appeared  from  the 
record  on  appeal  and  from  the  clerk's  certifi- 
cate that  the  record  contained  a  transcript  of 
all  the  pleadings,  rulings,  thereon,  judgment, 
etc.,  it  was  immaterial  that  it  did  not  contain 
any  written  prsecipe  or  directions  to  the  clerk 
to  make  and  certify  such  transcript. 

Appeal  from  Circuit  Court,  Perry  County; 
O.  W.  Cook,  Judge. 

Action  by  Harry  Rutherford  against  the 
Prudential  Insurance  Company.  From  a 
judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.   On  motion  to  dismiss.    Overruled. 

W.  A.  Land  and  W.  M.  Waldschmidt,  for 
appellant  George  J.  Lindeman  and  Patrick 
&  Minor,  for  appellee. 

WILEY,  P.  J.  Appellee  has  Interposed  a 
motion  to  dismiss  the  appeal  upon  the  ground 
that  "no  prsecipe  is  incorporated  in  the  tran- 
Bcript"  This  motion  is  predicated  upon  the 
act  of  March  9,  1903,  "concerning  proceed- 
ings in  civil  procedure"  (Acts  1903,  p.  338, 
c.  193).  Section  7,  p.  340,  of  that  act  among 
other  things,  provides  that  "any  party  or  per- 
son desiring  a  transcript  of  the  record  of  any 
cause  or  proceeding,  or  of  any  part  thereof, 
for  appeal,  may  file  with  the  clerk  a  written 
praecipe  therefor.  If  such  party  or  person 
desires  a  transcript  of  the  entire  record,  It 
shall  be  sufficient  to  so  state  In  the  praecipe; 
If  a  complete  transcript  be  not  desired,  then 
such  party  or  person  shall  Indicate  in  the 
praecipe  the  parts  of  the  record  desired.  And 
in  the  event  that  any  other  party  to  the  judg- 
ment shall  desire  a  complete  transcript  of 
the  record  upon  such  appeal,  or  that  any  part 
or  parts  not  required  by  the  prsecipe  so  filed 
shall  be  Included  In  the  transcript,  he  may 
file  with  the  clerk  his  prsecipe  In  like  form. 
Such  prsecipe  shall  constitute  a  part  of  the 
record.  »  •  *  The  praecipe  shall  be  copied 
in  the  transcript  immediately  before  the  cer- 
tificate of  the  clerk."  Counsel  for  appellee 
assume  that  this  statute  is  mandatory,  and 
that  the  appealing  party,  whether  he  requires 
a  partial  or  complete  record,  must  so  Indicate 
by  a  prsecipe,  and  such  prsecipe  must  be  filed 
as  a  part  of  the  record.  Under  section  661, 
Burns'  Rev.  St  1901,  where  an  appealing 
party  desires  only  a  partial  record,  he  is  re- 
quired to  designate  in  writing  the  particular 
parts  of  the  record  to  be  certified,  and  such 
written  directions  shall  be  appended  to  the 
transcript  This  provision  of  the  statute  Is 
mandatory.  In  such  case  the  clerk,  In  his 
certificate,  should  specify  what  parts  of  the 
record  he  has  copied.  Reid  v.  Houston,  49 
Ind.  181.  If  it  does  not  appear  that  any 
prsecipe  was  filed,  It  is  the  duty  of  the  clerk 
to  make  out  and  certify  a  complete  transcript 
of  the  cause.  Barnes  v.  Pelbam  et  al.,  18 
Ind.  App.  166,  47  N.  E.  648.  The  act  of 
March  9th,  supra,  did  not  repeal  section  661, 
supra.    It  will  be  observed  from  the  quota  - 
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tion  above  from  section  7  of  the  act  of  1903 
that  the  language  is,  "may  file  with  the  clerk 
a  written  praecipe  therefor."  This  cannot 
be  construed  as  being  mandatory,  as  applied 
to  a  complete  transcript  of  the  proceedings  to 
be  used  on  appeal.  Under  this  statute,  if  a 
praecipe  is  filed,  whether  for  a  complete  or 
partial  transcript  of  the  proceedings  below, 
such  praecipe  would  become  a  part  of  the  rec- 
ord, and  should  be  copied  In  the  transcript 
as  directed.  In  this  appeal  there  was  no 
written  direction  to  the  clerk  to  make  and 
certify  a  transcript  of  the  proceedings  below, 
and  none  was  required.  The  transcript  .was 
evidently  prepared  according  to  the  provi- 
sions of  section  661,  supra.  It  affirmatively 
appears,  both  from  the  record  itself  and  the 
certificate  of  the  clerk,  that  it  contains  a  tran- 
.  script  of  all  the  pleadings,  the  rulings  there- 
on, the  judgment,  etc.  This  is  sufficient 
Motion  to  dismiss  overruled. 


(32  Ind.  A.  SOT) 

HELVIE  et  al.  v.  McKAIN. 

(Appellate  Court  of  Indiana,  division  No.  1. 

Feb.  26, 1904.) 

NOTES— CONSIDERATION— ESTOPPED   TO    DENT 

—EXPLANATION  BY  PAROL— APPEAL— 

WAIVER  OP  ERRORS. 

1.  Where  the  consideration  of  a  note  given  by 
defendants  to  plaintiff  was  the.  furnishing  of 
money  to  a  corporation  in  which  defendants 
were  interested,  and  defendants  received  the 
consideration,  they  conld  not,  having  Tolunta- 
rily  and  without  fraud  entered  into  the  agree- 
ment, be  heard  to  complain  in  a  suit  on  the  note 
on  the  ground  of  inadequacy  or  want  of  con- 
sideration. 

2.  The  mere  form  of  a  note  does  not  necessa- 
rily determine  the  relations  to  the  note  of  the 
parties  whose  names  appear  thereon,  but  such 
relation  may  be  shown  by  parol. 

3.  Questions  presented  by  the  assignment  of 
errors,  but  not  discussed  in  the  briefs,  axe 
waived. 

Appeal  from  Circuit  Court,  Delaware 
County;  Ralph  S.  Gregory,  Special  Judge. 

Action  by  Arthur  A.  McKain  against 
Charles  E.  Helvie  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

v  Templer,  Ball  &  Templer,  for  appellants. 
Harold  Taylor,  for  appellee. 

ROBINSON,  J.  Suit  by  appellee  upon  a 
note  and  to  foreclose  a  mortgage.  On  De- 
cember 13,  1899,  appellant  Helvie  and  oth- 
ers executed  and  delivered  to  appellee  a  note 
for  $3,000;  and,  as  part  of  the  same  transac- 
tion, appellant  and  wife  executed  to  appel- 
lee a  mortgage  on  certain  land,  promising 
In  the  mortgage  to  pay  the  sum  so  secured. 
Appellant  Charles  E.  Helvie  was  a  stockhold- 
er in,  and  president  of,  the  Eureka  Poterie 
Company,  a  corporation,  which  owed  a  bal- 
ance of  $3,000  purchase  money.  This  sum 
was  required  to  be  paid  within  a  few  days 
to  save  the  company  from  loss  of  Its  prop- 

f  2.  See  Bills  and  Notes,  vol.  7,  Cent.  Dig.  5  1721 


erty'by  forfeiture,  and  appellant  HeMe  had 
attempted  to  secure  from  various  sources 
that  sum  upon  the  note  of  the  company,  but 
failed.  On  the  above  date,  appellant  Helvie 
arranged  with  appellee  for  a  loan  of  $3,000 
upon  appellant's  agreeing  to  secure  the  pay- 
ment of  the  same  by  mortgage,  and  in  pur- 
suance of  this  agreement  the  note,  signed 
by  appellant  Helvie  and  other  officers  and 
stockholders  In  the  company,  and  the  mort- 
gage, were  executed.  Appellee  accepted  the 
note,  and  discounted  the  same  at  a  bank,  and 
the  proceeds,  $3,000,  passed  to  the  credit  of 
the  company,  and  were  expended  by  appel- 
lant Helvie  and  other  officers  of  the  company 
In  paying  the  above  Indebtedness.  Appel- 
lee is  still  the  owner  of  the  note  and  mort- 
gage, both  of  which  were  delivered  by  appel- 
lant Helvie  to  appellee.  The  furnishing  of 
the  $3,000;  to  be  used  by  appellant  for  the 
benefit  of  the  company,  by  the  payment  of 
the  indebtedness  above  mentioned,  was  the 
consideration  agreed  upon  for  the  execution 
of  the  note,  which  consideration  appellants 
received.  The  court's  conclusions  of  law  up- 
on the  foregoing  facts  were  that  appellee 
was  entitled  to  a  judgment  upon  the  note, 
and  to  a  decree  of  foreclosure. 

The  only  questions  argued  by  appellants' 
counsel  are  that  there  was  no  consideration 
passed  from  appellee  to  appellants,  and  that 
the  evidence  shows  that  appellee  became 
and  was  a  member  of  the  company,  and  was 
a  maker  of  the  note,  the  same  as  those  who 
signed  ]t,  and  that  when  he  paid  the  amount 
of  the  note  to  the  bank  he  was  only  entitled 
to  contribution  from  the  other  makers.  It 
is  found  as  a  fact  that  the  furnishing  of  the 
$3,000  to  be  used  by  appellants  for  the  bene- 
fit of  the  company,  by  the  payment  of  a  pur- 
chase-money indebtedness,  was  the  consid- 
eration agreed  upon  for  the  execution  of  the 
note  by  appellants  to  appellee,  and  that  ap- 
pellants received  the  consideration  agreed 
upon.  Appellants,  having  voluntarily  and 
without  fraud  or  deception  entered  Into  the 
agreement,  and  having  received  all  they  con- 
tracted for,  could  not  be  heard  to  complain 
on  the  ground  of  inadequacy  or  want  of  con- 
sideration. "The  consideration  agreed  up- 
on," said  the  court  In  Hardesty  v.  Smith,  3 
Ind.  39,  "may  indefinitely  exceed  the  value 
of  the  thing  for  which  it  is  promised,  and 
still  the  bargain  stand.  The  doing  of  an  act 
by  one  at  the  request  of  another,  which  may 
be  a  detriment  or  Inconvenience,  however 
slight,  to  the  party  doing  It,  or  may  be  a 
benefit,  however  slight,  to  the  party  at  whose 
request  it  is  performed,  Is  a  legal  considera- 
tion for  a  promise  by  such  requesting  party." 
See  Wolford  v.  Powers,  85  Ind.  294;  44  Am. 
Rep.  16;  Mullen  v.  Hawkins,  141  Ind.  363, 
40  N.  E.  797;  Dltmar  v.  West,  7  Ind.  App. 
637,  35  N.  E.  47.  It  is  true  that  the  mere 
form  of  a  note  does  not  necessarily  deter- 
mine the  relations  to  the  note  of  the  parties 
whose  names  appear  on  the  note,  and  that 
the  actual  relation  may  be  shown  by  parol 
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evidence.  Lacy  v.  Lofton,  26  Ind.  324;  Tom- 
bler  t.  Relte,  134  Ind.  9,  33  N.  B.  788.  But 
whether  appellee  was  the  bona  fide  payee  of 
the  note,  pr  was  In  effect  one  of  the  makers 
of  the  note,  was  determined  by  the  court 
from  all  the  evidence,  and  there  is  evidence 
to  support  the  conclusion  reached  by  the 
trial  court 

There  is  evidence  to  support  the  findings. 
We  find  nothing  in  the  record  authorizing 
us  to  disturb  the  court's  conclusion  in  this 
respect.  The  conclusions  of  law  are  clearly 
right  upon  the  facts  as  found  by  the  court, 
and  the  Judgment  follows  the  conclusions  of 
law.  Such  questions  presented  by  the  as- 
signment of  errors  as  are  not  discussed  by 
counsel  in  their  brief  are  deemed  waived. 

Judgment  affirmed. 


(32  Ind.  A.  477) 

COMER  v.  BOARD  OF  COM'RS  OF  MOR- 
GAN COUNTY. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Feb.  23,  1904.) 

OFFICER  —  COUNTY  CLERK  —  CONVERSION  — 
RIGHT  TO  SPECIAL.  COMPENSATION— APPEAL, 
—DISCUSSION  OF  ASSIGNMENT  OF  ERROR. 

1.  A  county  may  recover  from  an  officer 
amounts  unlawfully  allowed  him  out  of  the 
county  treasury,  which  he  accepted  and  con- 
verted to  his  own  use. 

2.  In  an  action  by  a  county  against  an  officer 
for  conversion,  the  county's  liability  for.  breach 
of  a  special  contract  cannot  be  used  as  a  set- 
off or  counterclaim;   the  suit  being  in  tort. 

3.  A  county  clerk  is  entitled  to  nia  per  diem 
for  attending  the  sessions  of  the  circuit  court, 
in  addition  to  his  salary. 

4.  Where  a  county  clerk  receives  a  salary, 
be  is  not  entitled  to  special  compensation  for 
any  official  services,  unless  there  is  a  statutory 
provision  therefor. 

5.  A  county  clerk's  claim  for  compensation, 
in  addition  to  his  salary,  for  making  certifi- 
cates of  allowance  to  special  judges  of  the  cir- 
cuit court,  being  official  services,  will  be  disal- 
lowed by  the  Appellate  Court  where  he  fails 
to  point  out  any  statute  authorizing  such  com- 
pensation. 

6.  Errors  assigned  on  appeal,  and  not  dis- 
cussed, are  thereby  waived. 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; James  E.  McCullough,  Special  Judge. 

Action  by  the  board  of  commissioners  of 
Morgan  county  against  William  A.  Comer. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Miller  &  Barnett,  A.  M.  Bain,  and  O.  Mat- 
thews, for  appellant  George  W.  Grubbs  and 
Elliott  Elliott  &  Littleton,  for  appellee. 

.  ROBY,  J.  Action  by  the  board  of  commis- 
sioners of  Morgan  county  .against  appellant 
to  recover  money  alleged  to  have  been  re- 
ceived by  him  while  serving  as  clerk 'of  said 
county,  and  wrongfully  kept  and  converted 
by  him  to  his  own  use.  That  the  'county 
may  recover  from  the  officer  amounts  unlaw- 
fully allowed  him  out  of  the  county  treasury, 

V  2.  See  Set-OS  and  Counterclaim,  vol.  43,  Cent 
Dig.  I  2».  •       •     '  -~  • 


which  he  accepted  and  converted  to  his  own 
use,  Is  established.  Board  v.  Heaston,  144 
Ind.  583,  41  N.  E.  467,  43  N.  B.  651,  55  Am. 
St.  Rep.  192;  State  ex  rel.- v.  Flynn  (Ind. 
Sup.)  69  N.  E.  159. 

Appellant's  third  paragraph  of  answer  ad- 
mitted the  retention  of  the  amounts  as  char- 
ged In  the  complaint,  but  averred  that  while 
still  in  office  he  entered  Into  a  contract  with 
appellee  by  which  he  was  to  make  certain 
indexes  for  the  use  of  the  office  and  the  pub- 
lic, and  that  thereunder  he  did  make  and  de- 
liver indexes  to  the  value  of  $1,500;  that  the 
indexes  called  for  by  said  contract  were 
worth  to  him  $4,500;  and  that  while  he  was 
fulfilling  his  contract  the  board  of  county 
commissioners  rescinded  the  same,  and  re- 
fused to  allow  him  to  proceed  further  with 
his  work,  whereby  he  was  damaged,  etc  A 
demurrer  to  this  pleading  was  sustained,  and 
such  action  is  assigned  as  error.  The  suit 
being  In  tort  "for  the  unlawful  conversion  of 
money,"  the  contract  liability,  if  any,  relied 
upon,  could  not  be  used  as  a  set-off  or  coun- 
terclaim thereto.  Lake  Shore,  etc.,  R.  Co.  v. 
Van  Auken,  1  Ind.  App.  492,  27  N.  E.  119; 
Brower  et  al.  v.  Nellis  et  al.,  6  Ind.  App.  323, 
33  N.  E.  672;  Crowe  v.  Kelt,  7  Ind.  App. 
683,  35  N.  E.  186;  Block  v.  Swango  et  al., 
10  Ind.  App.  600,  38  N.  E.  55. 

A  special  finding  of  facts  was  made,  and 
conclusions  of  law  were  stated  thereon.  A 
part  of  said  finding  was  to  the  effect  that 
appellant  was  clerk  of  said  county  from  No- 
vember 17,  1894,  to  November  17,  1898,  and 
received  the  money  referred  to  in  the  finding 
during  such  term.  The  total  amount  re- 
ceived by  him  was  $20,566.99,  of  which  he 
accounted  for  and  turned  over  $17,303.08, 
leaving  a  balance  of  $3,263.87,  made  up  of 
items  and  amounts  allowed  to  him  for  pur- 
poses which  are  stated  in  the  finding.  Of 
this  sum,  $1,106  was  allowed  to  him  for  his 
per  diem  on  account  of  attending  the  circuit 
court  during  its  sessions.  Sixty-six  dollars 
of  said  sum  was  allowed  to  him  for  making 
certificates  of  allowances  to  special  Judges 
during  the  term  time  of  said  court. 

One  of  the  conclusions  of  law  was  that 
appellee  was  entitled  to  recover  $1,106  allow- 
ed as  per  diem  for  attending  court  This 
conclusion  was  Incorrect,  as  declared  by  the 
Supreme  Court  since  the  case  at  bar  was  ap- 
pealed. Seller  v.  State,  65  N.  E,  922;  s.  c. 
67  N.  E.  448;   State  v.  Flynn,  supra. 

A  further  conclusion  of  law  was  that  ap- 
pellee was  entitled  to  said  sum  of  $66,  re- 
ceived by  him  for  making  certificates  of  al- 
lowances for  special  Judges  as  aforesaid.  The 
general  proposition  Is  that  a  person  who 
holds  the  office  of  clerk,  receiving  a  salary 
for  his  services  In  that  capacity,  is  not  there- 
by precluded  from  recovering  upon  contracts 
made  by  him  unofficially,  and  with  regard  to 
matters  which  are  not  included  In  his  duties 
as  such  official,  but  official  services  are  cov- 
ered by  the  salary  attached  to  the  office, 
when  some  other  statutory  provision  does  not 
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exist  State  r.  Flynn,  supra.  If  there  1b 
any  statute  authorizing  appellant's  claim  for 
special  compensation  on  account  of  the  serv- 
ice indicated,  he  should  point  It  out.  Ellis 
r.  Board,  133  Ind.  91,  61  N.  E.  382.  This 
he  has  not  done. 

The  court  further  found  for  appellee  as  to 
a  large  number  of  items,  apparently  of  an 
official  nature,  the  details  of  which  are  set 
out  In  the  findings.  To  examine  all  the  stat- 
utes which  have  or  might  have  a  bearing 
upon  these  items  would  Involve  a  large 
amount  of  labor,  and,  in  the  absence  of  assist- 
ance from  counsel,  be  in  the  end  of  uncertain 
value.  The  well-settled  rule  that  errors  as- 
signed and  not  discussed  are  thereby  waived 
is  therefore  invoked,  and  dispenses  with  the 
necessity  for  further  statement  of  facts  found. 

The  first  conclusion  of  law,  relating  to  the 
per  diem  allowance  as  aforesaid,  was  incor- 
rect The  other  conclusions,  in  so  far  as  they 
were  in  appellant's  favor,  are  not  challenged, 
and,  in  so  far  as  they  are  adverse  to  him, 
no  error  is  made  to  appear. 

The  Judgment  1b  reversed,  with  instructions 
to  restate  the  first  conclusion  of  law  In  ac- 
cordance herewith,  and  for  further  consistent 
proceedings. 

(32  Ind.  A.  480) 

MILLER  et  al.  v.  WAYNE  INTERNATION- 
AL BUILDING  &  LOAN  ASS'N. 

(Appellate  Court  of  Indiana,  Division  No.  L 
Feb.  23, 1904.) 

BUILDING  AND  LOAN  ASSOCIATIONS— BY-LAWS 
—  MORTGAGES  —  CONSTRUCTION  —  FORECLO- 
SURE—MORTGAGED PROPERTY  —  SALE  —  AS- 
SUMPTION OP  MORTGAGE— PURCHASERS"  LIA- 
BILITY—COMPLAINT —  FINDINGS  —  WRITTEN 
INSTRUMENTS— REFERENCE— ALLEGATION  OF 
DEFAULT.  , 

1.  Under  Bums'  Rev.  St  1901,  %  36S,  provid- 
ing that  when  a  pleading  1b  founded  on  a  writ- 
ten instrument  the  original  or  a  copy  must  be 
filed  with  the  pleading,  where  the  instrument 
sued  on  is  contained  in  the  body  of  the  com- 
plaint it  need  not  be  appended  or  otherwise  fur- 
ther exhibited. 

2.  Where  a  written  instrument  sued  on  is 
copied  in  the  complaint,  it  is  not  necessary  that 
the  complaint  should  Bet  out  the  substance  of 
such  instrument  in  addition. 

3.  A  complaint,  in  an  action  commenced  Oc- 
tober 29,  1901,  to  recover  a  building  association 
loan,  alleged  that  defendants  failed  and  had  re- 
fused to  pay  monthly  dues  on  the  stock,  togeth- 
er with  interest  and  premium  as  provided  by  the 
bond  and  mortgage,  and  that  all  the  payments 
on  the  stock  and  loan  that  accrued  since  June 
25,.  1901,  and  for  a  long  time  before,  and  also 
the  principal  and  Interest  on  the  loan,  remained 
due  and  wholly  unpaid.  It  further  alleged  that 
the  total  value  of  the  shares  securing  the  loan 
was  only  $36.44%,  which  included  all  defend- 
ants' payments  ou  the  stock  and  loan  of  $600, 
together  with  the  earnings  and  profits.  The  as- 
sociation's by-laws,  which  constituted  a  part  of 
the  contract,  were  attached  to  the  complaint 
and  contained  a  provision  that  all  installments 
on  stock  should  be  due  on  the  1st,  and  delin- 
quent after  the  25th,  of  each  month,  and  that, 
if  interest,  premium,  or  monthly  installments 
remained  delinquent  for  a  period  of  three 
months,  the  entire  principal  sum  mentioned  in 
the  bond  and  mortgage  should  be  immediately 
due  and  payable.     Meld,  that  the  complaint 


sufficiently  alleged  when  payments  were  to  be 
made,  that  the  stock  had  not  matured,  and  that 
defendants  were  in  default 

4.  Where  by-laws  of  a  building  and  loan  as- 
sociation provided  that  the  stock  should  be 
paid  for  in  monthly  installments  of  80  cents, 
and  that  the  stockholder's  liability  for  such  in- 
stallments should  be  limited  to  72.  but  that  the 
stock  wonld  not  mature  until  the  loan  fund 
portion  of  the  monthly  installments,  with  ac- 
cumulated profits,  should  equal  $100  a  share,  « 
complaint,  In  an  action  to  recover  a  loan  for 
which  the  borrower's  shares  had  been  pledged, 
which  alleged  that,  though  72  installments  nad 
been  paid,  the  shares  were  worth  only  $36.44% 
each,  sufficiently  charged  that  the  stock  had  not 
matured. 

5.  In  an  action  on  a  bnilding  and  loan  asso- 
ciation bond  and  mortgage,  a  finding  referring 
to  the  bond  and  mortgage  as  "the  same  men- 
tioned and  set  out  in  the  complaint"  was  not 
objectionable  for  failure  to  set  out  the  same  in 
full. 

6.  An  exception  to  the  court's  conclusions  of 
law  constitutes  an  admission,  for  the  purposes 
of  the  exception,  that  the  facts  were  correctly 
found. 

7.  In  an  action  on  a  building  association 
loan,  a  special  finding  that  the  borrowers  sold 
the  mortgaged  real  estate  to  defendant  and  ex- 
ecuted their  deed  to  him,  conveying  the  real 
estate,  which  deed  contained  an  agreement  by 
which  the  grantee  assumed  and  agreed  to  pay 
the  mortgage  securing  such  loan,  and  that  de- 
fendant accepted  the  deed  and  placed  it  of  rec- 
ord, was  not  objectionable  for  failure  to  find 
the  ultimate  facts  on  which  defendant's  liability 
rested. 

8.  A  building  association  mortgage  purported 
to  secure  the  performance  of  the  stipulations 
and  agreements  of  the  bond,  the  terms  of  which 
it  recited,  showing  the  various  payments  of 
premium,  interest,  stock  installments,  etc.. 
which  the  mortgagor  was  required  to  pay,  and 
declared  that  the  mortgage  should  be  binding 
on  the  mortgagor's  assigns.  On  a  sale  of  the 
real  estate  to  defendant  he  assumed  the  mort- 
gage, and  thereafter  made  monthly  payments, 
as  nad  been  made  by  the  mortgagor.  Held,  that 
defendant  was  liable  for  all  sums  secured  by 
the  bond  and  mortgage,  and  was  not  entitled 
to  claim  that  by  reason  of  the  fact  that  he  was 
not  a  member  of  the  association  he  was  liable 
only  for  principal  of  the  loan  and  interest. 

9.  Where  the  by-laws  of  a  building  associa- 
tion required  payment  of  a  monthly  premium 
of  not  less  than  50  cents  a  month  on  all  loans, 
for  each  $100  borrowed,  and  a  loan  for  $600 
was  made  to  the  owner  of  six  shares  of  stock, 
each  of  which  was  of  the  face  value  of  $100, 
and  each  share  was  represented  in  the  loan  by 
that  sum,  a  provision  of  the  bond  securing  such 
loan,  requiring  payment  of  a  premium  of  50 
cents  a  month  for  each  share  of  stock,  was  a 
payment  of  premium,  and  could  not  be  treated 
as  dues  on  the  stock. 

Appeal  from  Circuit  Court  Henry  County; 
W.  A  Barnard,  Judge. 

Action  by  the  Wayne  International  Build- 
ing &  Loan  Association  agulnst  Jack  Miller 
and  others.  From  a  Judgment  in  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Forkner  &  Forkner,  for  appellants.  Dan- 
iel Wait  Howe  and  A.  R.  Feemster,  for  ap- 
pellee. 

BLACK,  J.  This  was  a  suit  brought  by 
the  appellee  against  the  appellants,  Jack  Mil- 
ler, James  L.  Watklns,  and  Maud  R.  Wat- 
kins,  bis  wife,  upon  a  bond  executed  by 
James  L.  Watklns,  a  member  of  the  asso- 
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elation,  holding  six  shares  of  Its  stock  of  the 
face  value  of  $100  each,  for  a  loan  of  $600, 
and  to  foreclose  a  mortgage  on  real  estate, 
executed  by  the  borrowing  member  and  his 
wife,  the  real  estate  afterward  having  been 
conveyed  by  the  mortgagors  to  the  appellant 
Miller,  by  a  deed  containing  a  provision  by 
the  terms  of  which  the  grantee  assumed  and 
agreed  to  pay  the  mortgage. 

Among  the  objections  urged  against  the 
complaint,  the  sufficiency  of  which  was  as-- 
sailed  by  demurrer  of  Miller,  counsel  claim 
that  there  are  no  averments  of  the  legal  ef- 
fect of  the  instruments  sued  on,  or  tendering 
any  issue  in  respect  thereto;  that  the  Instru- 
ments are  simply  copied  Into  the  complaint, 
with  'averments  that  they  were  executed. 
The  statute  provides  that  when  a  pleading 
is  founded  on  a  written  Instrument,  the  orig- 
inal or  a  copy  thereof  must  be  filed  with 
the  pleading.  Section  366,  Burns'  Rev.  St 
1901.  If  the  copy  of  the  Instrument  be  con- 
tained In  the  body  of  the  pleading,  this  la 
sufficient,  and  It  need  not  be  appended  to  the 
complaint,  or  otherwise  further  exhibited. 
Jones  v.  Parks,  78  Ind.  537;  Adams  v.  Dale, 
29  Ind.  273;  Adamson  v.  Shaner,  3  Ind.  App. 
448,  29  N.  B.  944;  Reynolds  v.  Baldwin,  93 
Ind.  57.  In  Mercer  v.  Herbert,  41  Ind.  459, 
it  was  held  that  when  a  pleading  is  founded 
upon  a  written  Instrument,  and  a  copy  is  re- 
ferred to  in  and  filed  with  such  pleading,  it 
becomes  a  part  thereof,  and,  In  determining 
the  sufficiency  of  the  pleading,  such  written 
instrument  is  regarded  and  treated  as  com- 
posing a  part  thereof,  and  speaks  for  itself, 
and  It  Is  not  Incumbent  upon  the  pleader  to 
state  .the  substance  thereof.  See,  also,  Cot- 
ton v.  The  State  ex  rel.,  etc.,  64  Ind.  573; 
Jaqua  v.  Woodbury,  8  Ind.  App.  289,  29  N. 
E.  573. 

The  complaint  Is  next  criticised  on  the 
ground  that  the  Instruments  sued  on  "con- 
tain no  definite  promise  to  pay  at  any  given 
or  stated  time,  but  only  to  pay  generally," 
and  that  they  "are  to  be  discharged  by  the 
maturity  of  the  stock,  by  means  of  monthly 
payments,  until  such  maturity,  'as  provided 
by  the  by-laws  of  said  association,' "  and 
that  the  by-laws  are  not  made  part  of  the 
contract,  and  therefore  the  alleged  copy  there- 
of filed  with  the  complaint  Is  no  part  thereof, 
and  that  the  complaint  is  insufficient,  there- 
fore, In  not  showing  that  the  Instruments 
sued  on  were  due  and  payable.  The  bond 
provides  for  the  payment  of  monthly  dues 
in  a  certain  sum  per  month  on  each  share  of 
stock,  as  provided  by  the  by-laws  of  the  as- 
sociation, together  with  a  premium  of  a  cer- 
tain aum  per  month  on  each  share  of  stock, 
and  interest  on  the  loan  at  the  rate  of  6  per 
cent,  per  annum,  "all  to  be  due  and  payable 
on  the  first,  and  delinquent  after  the  twenty- 
fifth  day  of  each  month,  until  such  shares 
mature,  as  provided  by  the  by-laws  of  said 
association."  The  mortgage,  besides  pur- 
porting to  be  executed  as  a  security  for  the 
performance  of  the  stipulations  and  agree- 


ments of  the  bond,  sets  out  the  provisions 
of  the  bond  above  stated.  A  copy  of  the 
by-laws  was  attached,  and  was  referred  to 
in  the  complaint  as  being  attached  thereto 
and  made  part  thereof.  The  complaint  al- 
leged that  the  defendants  "have  failed  and 
refused,  and  still  fall  and  refuse,  to  pay  the 
payments  of  monthly  dues  upon  said  stock, 
and  .of  interest  and  premium,  as  provided  for 
in  said  bond  and  mortgage,  and  that  all  the 
payments  upon  Bald  stock  and  loan  that  have 
accrued  and  become  payable  since  June  25, 
1901,  and  for  a  long  time  before,  and  also 
the  principal  and  Interest  of  said  loan,  still 
remain  due  and  wholly  unpaid."  It  Is  fur- 
ther alleged  that  the  total  loan  fund  portion 
of  the  monthly  installments  paid  upon  the 
stock,  together  with  the  accumulated  earn- 
ings and  profits  thereof,  do  not  equal  $100 
per  share,  bnt  that  the  shares  are  worth  only 
$36.44%  each,  and  no  more,  and  that  the 
six  shares  at  the  commencement  of  this  ac- 
tion were  worth  only  $218.66,  and  no  more, 
which  sum  Included  the  entire  amount  paid 
by  the  defendants  to  the  association  upon 
the  stock  and  loan,  together  with  the  accumu- 
lated earnings  and  profits  thereof,  and  In- 
eluded  all  credits  to  which  they  were  entitled 
upon  the  shares  or  upon  the  loan.  The  stat- 
ute provides  that  in  case  of  nonpayment  of 
installments  upon  stock,  or  interest  or  premi- 
um, by  borrowing  stockholders,  for  three 
months,  payment  of  principal,  premium,  and 
interest  (without  deducting  the  premium  or 
interest  paid)  may  be  enforced  by  proceed- 
ings on  their  securities  according  to  law. 
Section  4446,  Burns'  Rev.  St  1901.  See,  also, 
section  4449,  Id.  The  suit  was  commenced 
October  29,  1901.  The  by-laws  constituted 
part  of  the  contract,  and  properly  were  made 
an  exhibit.  Hatfield  v.  Huntington,  etc., 
Ass'n,  132  Ind.  149,  31  N.  B.  532;  Wohlford 
v.  Citizens',  etc.,  Ass'n,  140  Ind.  662,  40  N. 
B.  694,  29  L.  R.  A  177.  They  contained  a 
provision  that  all  installments  on  stock  should 
be  due  on  the  1st,  and  delinquent  after  the 
25th,  of  each  month,  beginning  with  the 
month  in  which  the  stock  was  dated;  also  a 
provision  that,  if  interest,  premium,  or  month- 
ly Installments  on  stock  remained  delinquent 
for  a  period  of  three  months,  the  whole  prin- 
cipal sum  mentioned  in  the  note  or  bond  and 
mortgage  should  immediately  become  due  and 
payable.  We  think  the  complaint  Indicated 
when  payments  were  to  be  made,  and  that 
the  stock  had  not  matured,  and  that  the  de- 
fendants were  in  default,  and  that  the  loan 
was  due  and  unpaid;  and  the  complaint  was 
sufficient  In  these  respects  to  put  them  to 
their  answer. 

It  is  further  urged  against  the  complaint 
that  assuming  the  by-laws  to  be  a  part  of 
the  complaint  payments  of  stock  dues  were 
limited  thereunder  to  72  payments,  and  the 
pleading  shows  that  number  of  payments  to 
have  been  made,  and  therefore  it  would  fol- 
'ow  that  the  stock  was  matured.  The  by- 
laws provided  that  the  stock,  of  the  class 
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taken  by  the  borrower  In  this  case,  should 
be  paid  for  in  monthly  installments  of  80 
cents,  and  that  the  stockholder's  liability  for 
such  Installments  should  be  limited  to  72 
installments;  but  it  was  also  provided  in  the 
by-laws  that  stock  of  such  class  should  ma- 
ture as  soon  as  the  total  loan  fund  portion 
of  the  monthly  installments,  with  accumulat- 
ed profits,  should  equal  $100  per  share,  It 
was  sufficiently  shown  In  the  complaint  that 
the  stock  had  not  thus  matured. 

The  conclusions  of  law  stated  by  the  court 
upon  its  special  finding  of  the  facts  are  as- 
sailed. It  is  contended  that  the  finding  is 
insufficient  because  In  the  portion  thereof  re- 
lating to  the  execution  of  the  bond  and  mort- 
gage they  are  each  referred  to  as  being  "the 
same  mentioned  and  set  out  in  the  com- 
plaint," and  in  the  portion  of  the  finding  re- 
lating to  the  by-laws  they  are  said  to  be  "the 
same  mentioned  in  plaintiff's  complaint,  and 
attached  thereto,  and  marked  'Exhibit  A.' " 
The  practice  of  referring,  in  a  bill  of  excep- 
tions containing  the  evidence,  to  an  item  of 
written  evidence,  elsewhere  properly  in  the 
record,  without  setting  it  forth  in  the  bill, 
has  long  obtained  under  Judicial  sanction. 
See  Smith  v.  Usher,  23  Ind.  600,  504;  Kesler 
v.  Myers,  41  Ind.  543,  552;  Douglass  v.  The 
State,  72  Ind.  385,  388;  Henry  v.  Thomas, 
118  Ind.  23,  26,  20  N.  E.  519.  In  the  case 
last  cited  the  practice  is  approved  on  the 
ground  that  to  hold  otherwise  would  be  to 
require  a  needless  Incumbrance  of  the  rec- 
ord. The  taking  of  the  exception  to  the  con- 
clusions of  law  was  an  admission,  for  the 
purposes  of  the  exception,  that  the  facts  were 
correctly  found.  The  bond,  mortgage,  and 
by-laws  were  already  parts  of  the  record. 
It  was  a  common  practice  In  the  framing  of 
special  verdicts  to  thus  refer  to  instruments 
constituting  parts  of  the  pleadings  in  the 
record,  and  the  same  practice  has  obtained 
in  our  courts  in  the  statement  of  the  facts 
in  a  special  finding.  It  relieves  the  record 
of  unnecessary  repetitions,  and  we  are  not 
disposed  to  condemn  the  practice.  See  Cook 
v.  McNaughton,  128  Ind.  410,  24  N.  E.  361, 
28  N.  E.  74;  Evans  v.  Queen  Ins.  Co.,  5  Ind. 
App.  108,  31  N.  E.  843. 

It  is  further  suggested,  in  relation  to  the 
special  finding  of  the  facts,  that  it  is  found 
therein  that  the  Watkinses  sold  the  mort- 
gaged real  estate  to  Miller,  and  executed  to 
him  their  deed  conveying  the  real  estate  to 
him,  which  deed  is  the  same  mentioned  and 
set  out  in  the  complaint  in  this  cause,  which 
deed  contained  the  following  agreement: 
"The  grantee  herein  assumes  and  agrees  to 
pay  the  mortgage  on  the  above  described  real 
estate  to  the  Wayne  International  Building 
&  ix>an  Association  for  six  hundred  dollars;" 
it  being  further  found  In  the  same  connection 
that  said  deed  was  accepted  by  the  defendant 
Miller,  and  placed  of  record  in  the  office  of 
the  recorder  of  Henry  county,  Ind.,  at  a  date 
mentioned  in  a  specified  deed  record,  on  a 
designated  page  thereof.    It  is  claimed  that 


this  portion  of  the  finding  does  not  find  the 
ultimate  fact  whether  Miller  agreed  to  any- 
thing, or  what  his  agreement  was.  It  is 
sufficiently  found  that  a  contract  was  made 
by  the  parties,  and  what  the  terms  of  the 
contract  were.  The  legal  conclusion  from 
such  facts  would  be  that  Miller  became  the 
principal  debtor,  and  his  grantor  became  his 
surety.  The  facts  stated  were  evidentiary, 
but  they  were  also  the  ultimate  facts  on 
which  the  legal  liability  of  Miller  was  to  be 
predicated.  The  deed  furnished  the  founda- 
tion of  the  claim  against  Miller.  See  King  v. 
Downey,  24  Ind.  App.  262,  56  N.  E.  680,  and 
cases  cited.  Other  objections  to  the  finding 
seem  to  be  based  upon  the  assumption  that 
the  by-laws  were  not  found  by  the  court,  an 
assumption  which  we  have  already  said  to 
be  incorrect 

In  discussing  the  motion  for  a  new  trial, 
it  Is  contended  that  the  amount  of  recovery 
was  too  large.  In  support  of  this  objection 
it  is  said  that  Miller  was  not  a  member  of 
the  association,  the  stock  never  having  been 
assigned  to  him;  and  it  is  contended,  there- 
fore, that  he  was  not  under  any  obligation  to 
pay  dues  and  premiums,  and  that  all  pay- 
ments made  by  him  should  have  been  cred- 
ited to  the  principal,  and  that  therefore  the 
finding  is  excessive  in  amount  The  mort- 
gage purported  to  be  executed  as  a  security 
for  the  performance  of  the  stipulations  and 
agreements  of  the  bond,  and  recited  the  terms 
of  the  bond,  showing  the  various  payments 
to  be  made,  and  contained  a  stipulation  that 
all  the  payments  mentioned  in  the  mortgage 
should  be  paid  without  relief  from  valuation 
and  appraisement  laws,  and  a  provision  that 
the  mortgage  should  be  binding  upon  the  as- 
signs of  the  mortgagors.  All  the  obligations 
of  the  borrowing  member  were  secured  by 
the  mortgage,  as  well  as  by  the  pledge  of  the 
stock.  When  the  real  estate  was  conveyed 
to  Miller,  no  obligations  of  the  borrowing 
stockholder  to  the  appellee  were  thereby  dis- 
charged, but  Miller,  by  his  assumption  of  the 
mortgage,  became  bound  to  pay  what  was 
thereby  secured.  Some  monthly  payments 
were  made  by  the  borrowing  member  before 
the  conveyance,  and  many  were  afterward 
made  by  Miller.  In  the  foreclosure  proceed- 
ing, the  accrued  value  of  the  stock  was  ap- 
plied to  lessen  the  amount  of  recovery,  and 
the  stock  was  canceled.  The  appellee  was 
entitled  to  claim  the  benefit  of  the  promise  of 
assumption  of  the  mortgage.  The  claim  of 
Miller  that  he  only  became  liable  for  the 
principal  and  interest  thereon  cannot  be  up- 
held. 

One  of  the  by-laws  provided  for  the  pay- 
ment on  all  loans  of  a  monthly  premium  of 
not  less  than  50  cents  per  month  for  each 
$100  borrowed.  The  bond,  by  Its  terms,  pro- 
vided for  a  premium  of  50  cents' per  month 
on  each  share  of  stock.  It  is  contended  that 
an  agreement  to  pay  a  premium  on  the  stock 
was  unauthorized  by  statute  or  the  by-laws, 
and  that  such  payments  should  be  applied 
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to  the  discharge  of  the  debt.  The  bond  con- 
taining such  language  was  for  a  loan  of  $600 
to  the  owner  of  6  shares  of  stock,  each  of  the 
shares  being  of  the  face  value  of  $100,  and 
each  share  being  represented  In  the  loan  by 
that  sum.  It  Is  manifest  that  the  sums  bo 
to  be  paid  by  the  terms  of  the  bond  were 
Intended,  as  expressed,  to  be  paid  as  pre- 
mium by  a  borrowing  member  as  such,  and 
were  not  meant  to  be  dues  upon  the  stock, 
and  they  were  treated  as  Installments  of 
premium  upon  the  loan. 

We  do  not  find  any  available  error.    Judg- 
ment affirmed. 


(33    Ind.    A.    229) 

NICHOLS  v.  BALTIMORE  &  O.  S.  W. 
R.  CO.i 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Feb.  24, 1904.) 

RAILROADS— INJURIES  AT  CROSSINGS— DEATH 
—OPERATION  OF  TRAINS— SIGNALS— FRIGHT- 
ENING TEAMS  —  DUTY  OF  ENGINEER  —  CON- 
TRIBUTORY NEGLIGENCE— BURDEN  OF  PROOF 
—  PLEADING  —  INSTRUCTIONS— APPEAL— REC- 
ORD—BILL  OF  EXCEPTIONS-SEAL— ERROR- 
FAILURE  TO  ARGUE— WAIVER. 

1.  Under  Burns'  Rev.  St.  1901,  {  359a,  pro- 
viding that  the  burden  of  proof  of  contributory 
negligence  shall  be  on  defendant,  a  complaint 
in  an  action  for  wrongful  death  caused  by  de- 
fendant's alleged  negligence  is  not  objection- 
able for  failure  to  allege  that  decedent  was 
without  fault. 

2.  In  an  action  f  qr  wrongful  death,  an  in- 
struction that  defendant  had  answered  by  gen- 
eral denial,  which  put  the  burden  on  plaintiff 
of  proving  by  a  preponderance  of  the  evidence 
all  material  allegations  of  at  least  one  para- 
graph of  the  complaint,  was  misleading  in  that; 
it  was  calculated  to  impress  the  jury  that  the 
burden  of  the  issue  of  contributory  negligence 
was  on  plaintiff. 

3.  Where,  in  an  action  for  wrongful  death 
at  a  railway  crossing,  both  paragraphs  of  the 
complaint  charged  defendant's  failure  to  give 
the  statutory  signals  on  approaching  the  cross- 
ing, it  was  not  error  for  the  court  to  charge 
that  if,  on  the  approach  of  the  train  to  the 
crossing,  the  engineer  observed  a  team  near 
the  crossing,  frightened  and  becoming  unman- 
ageable, it  was  his  duty  to  refrain  from  giving 
signals  or  doing  any  act  tending  to  increase 
the  fright  of  the  team;  and  if,  by  reasonable 
exertion,  he  could  avoid  the  accident  by  stop- 
ping the  train,  it  was  his  duty  to  do  so,  but 
that,  if  the  train  had  reached  a  point  where  the 
law  required  signals  to  be  given,  and  it  was 
uncertain  whether  the  train  could  be  stopped 
before  reaching  the  crossing,  he  must  give  the 
signals. 

4.  Whether  a  traveler  approaching  a  railroad 
crossing  must  stop,  in  addition  to  looking  and 
listening,  before  he  attempts  to  cross,  depends 
on  the  facts  of  each  particular  case. 

5.  The  right  of  a  railroad  company  to  run 
its  engines  over  crossings  is  limited  by  restric- 
tions imposed  by  law  and  reasonable  prudence 
with  regard  to  signals,  etc. 

6.  Under  Burns'  Rev.  St.  1901,  i  359a,  pro- 
viding that  the  burden  of  proof  of  contributory 
negligence  in  an  action  for  injuries  is  on  the 
defendant,  an  instruction  that  the  law  pre- 
sumes that  the  injuries  to  plaintiff's  decedent, 
of  which  he  died,  if  he  died  from  injuries  re- 
ceived by  a  collision  with  defendant  s  engine 
at  a  railway  crossing,  were  brought  about  by 
his  own  negligence,  was  error. 

7.  Where  a  mule  team  which  deceased  was 
driving   became  frightened  and  unmanageable 


f  i.  See  Railroads,  vol.  41,  Cent.  Dig.  H  1013,  1050. 


as  they  approached  a  railway  crossing,  whether 
the  engineer  was  justified  in  sounding  an  alarm 
signal,  tending  to  increase  the  fright  of  the 
team,  after  the  engineer  had  discovered  them, 
was  for  the  jury. 

8.  Where  the  appeal  record  is  duly  attested 
by  the  certificate  of  the  clerk  with  the  seal  af- 
fixed, the  fact  that  no  seal  was  attached  to  the 
special  bill  of  exceptions  in  which  the  instruc- 
tions were  set  out  did  not  preclude  a  review  of 
the  instructions. 

9.  A  statement  in  a  bill  of  exceptions  that  It 
contains  all  the  instructions  given  was  not  falsi- 
fied by  a  showing  that  a  requested  instruction 
of  a  particular  number  which  the  court  modified 
was  not  in  the  record,  since  the  modified  in- 
struction might  have  been  given  under  another 
number. 

10.  Error  in  an  instruction  excepted  to,  but 
not  argued,  is  waived. 

11.  Where  objections  were  only  made  to  the 
instructions  given,  it  was  immaterial  that  the 
bill  did  not  include  all  the  instructions  request- 
ed. 

Wiley,  F.  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; W.  H.  Martin,  Judge. 

Action  by  Bettle  F.  Nichols,  as  adminis- 
tratrix of  the  estate  of  Charles  L.  Nichols, 
deceased,  against  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company.  From  a 
judgment  In  favor  of  defendant,  plaintiff 
appeals.     Reversed. 

Edwards  &  Edwards  and  S.  B.  Lowe,  for 
appellant.  Gardiner,  Gardiner  &  Slimp,  R. 
N.  Palmer,  and  Edward  Barton,  for  appellee. 

COMSTOCK,  J.  Appellant,  the  widow  of 
Charles  L.  Nichols,  deceased,  as  administra- 
trix, brought  this  action  against  appellee  to 
recover  damages  for  the  death  of  the  dece- 
dent, caused  by  the  alleged  negligence  of  the 
defendant  The  complaint  is  In  two  para- 
graphs. The  accident  occurred  at  a  public 
highway  crossing.  The  deceased  and  his  mm 
were  riding  in  a  road  wagon  drawn  by  two 
mules.  The  negligence  attributed  to  the  ap- 
pellee in  the  first  paragraph  is  (1)  failure  to 
give  the  statuory  signals,  (2)  failure  to  check 
the  speed  of  the  train,  and  (3)  unnecessarily 
giving  the  danger  signals  and  ringing  the 
bell  of  the  locomotive  with  knowledge  that 
the  team  was  unmanageable.  The  negligence 
charged  in  the  second  paragraph  is  (1)  fail- 
ure to  give  the  statutory  signals,  and  (2)  giv- 
ing the  danger  signals  and  ringing  the  bell 
needlessly  with  knowledge  that  the  team  was 
unmanageable.  Appellee  answered  by  gen- 
eral denial,  and  the  trial  resulted  in  a  ver- 
dict and  judgment  for  appellee.  The  only 
en.or  assigned  is  the  overruling  of  appellant's 
motion  for  a  new  trial.  Appellant  relies  for 
reversal  upon  the  giving  by  the  court,  of  its 
own  motion,  of  certain  instructions,  and  of 
other  instructions  given  at  the  request  of 
appellee.  We  will  consider  these  instruc- 
tions, following  the  order  in  which  they  are 
discussed  in  appellant's  brief. 

Instructions  1  and  2  given  by  the  court 
of  its  own  motion  may  be  considered  together. 
Instruction  1  purports  to  state  the  averments 
of  the  complaint  aa  to  the  character  of  the 


>  Rehearing  denied,  71  N.  E.  170, 
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action,  the  corporate  existence  of  the  defend- 
ant, date  of  the  accident,  the  negligence  of 
the  defendant,  and  that  the  deceased  was 
without  fault  The  second  Instruction  states 
the  nature  of  the  answer,  that  it  is  a  gen- 
eral denial,  that  before  plaintiff  can  recover 
she  must  prove  by  a  fair  preponderance  of 
the  evidence  all  the  material  allegations  in 
one  or  more  of  the  paragraphs  of  the  com- 
plaint. The  complaint  contains  no  averment 
that  the  plaintiff  was  without  fault;  neither 
was  such  averment  necessary.  Burns'  Bev. 
St  1901,  S  359a.  The  second  Instruction, 
stating  that  the  defendant  had  answered  by 
general  denial,  and  that  this  answer  put  the 
burden  upon  the  plaintiff  of  proving  by  a 
preponderance  of  evidence  all  the  material 
allegations  of  at  least  one  paragraph  of  the 
complaint  was  well  calculated  to  give  the 
Jury  the  impression  that  the  burden  of  the 
issue  of  contributory  negligence  was  upon 
the  plaintiff. 

Instruction  2%  stated  it  to  be  the  law  that 
If,  on  the  approach  of  a  railroad  train  to  a 
highway  crossing,  the  engineer  in  charge  of 
the  engine  observed  a  team  near  the  cross- 
ing, evidently  frightened,  and  becoming  un- 
manageable, it  was  the  duty  of  the  engineer 
to  refrain  from  giving  signals  or  doing  any 
act  that  tended  to  Increase  the  fright  of  the 
team;  and  If,  by  reasonable  exertion,  he 
could  avoid  the  accident  by  stopping  the 
train,  It  was  his  duty  to  do  so.  If,  however, 
the  train  had  reached  a  point  where  the  law 
required  signals  to  be  given,  and  it  Is  un- 
certain whether  or  not  the  train  can  be  stop- 
ped before  reaching  the  crossing,  he  must 
give  the  signals.  It  is  claimed  that  this  in- 
struction treats  the  signals  given  by  the  en- 
gineer immediately  before  the  accident  and 
after  the  team  and  crossing  came  into  view 
of  the  engineer,  which  was  less  than  500  feet 
from  the  crossing,  and  not  80'  to  100  rods 
from  the  crossing,  as  signals  required  by  law, 
while  the  law  requires  no  signals  to  be  given 
less  than  80  rods  from  the  crossing;  that  in 
the  case  at  bar  the  place  for  giving  the  stat- 
utory signals  was  passed  before  the  deceased 
and  the  crossing  and  the  team  came  into  the 
engineer's  view.  Both  paragraphs  of '  the 
complaint  charge  a  failure  to  give  the  stat- 
utory signals.  With  the  statement  of  the 
duty  of  the  engineer  when  approaching  a 
frightened  team  the  appellant  has  no  reason 
to  complain.    There  was  no  error  in  giving  it 

Against  instruction  5  given  at  the  request 
of  appellee  the  point  is  made  that  it  is  not 
applicable  where  the  deceased  was  Involun- 
tarily drawn  upon  the  crossing  by  a  fright- 
ened team,  and  was  not  attempting  to  cross 
the  railroad;  and  that  it  assumes  that  the 
deceased  went  voluntarily  upon  the  track. 
The  Instruction  states  generally  the  duty  of 
a  traveler  in  approaching  a  point  upon  a 
highway  where  a  railroad  track  is  crossed 
upon  the  same  level  to  proceed  with  caution, 
to  look  and  listen.  The  Instruction  does  not 
as  we  understand  it  make  the  assumption 


charged.  As  an  abstract  statement  of  the 
law  it  is  correct  with  the  exception  of  the 
statement  that  he  must  stop.  Whether  the 
traveler  must  stop  before  he  attempts  to  cross 
must  depend  upon  the  facts  of  each  particu- 
lar case.  This  instruction  could  not  have 
prejudiced  the  rights  of  the  appellant  in  the 
light  of  the  undisputed  evidence  that  the  de- 
ceased stopped,  looked,  and  listened. 

Instruction  No.  10,  complained  of,  is  as 
follows:  "The  defendant  had  the  right  to  run 
its  locomotive  engine  over  its  railroad  at 
the  time  it  did  when  it  collided  with  lie 
wagon  of  the  plaintiff's  decedent  and  at 
any  time,  day  or  night  that  it  pleased;  and 
this  the  plaintiff  is  held  to  know,  and  the 
plaintiff's  decedent  to  have  known  at  the 
time  of  the  collision."  Upon  the  giving  of 
general  signals  appellee  had  the  right  to 
operate  its  trains.  The  right  of  appellee  to 
operate  its  trains  was  subject  to  the  restric- 
tions imposed  by  law  and  reasonable  pru- 
dence. 

Instructions  14  and  15  assume  that  dece- 
dent voluntarily  drove  upon  the  track,  and 
are  open  to  this  objection  which  is  made  to 
them. 

In  Instruction  No.  16  the  jury  are  told  that 
"the  law  presumes  that  the  injuries  to  plain- 
tiff's decedent  of  which  he  died,  If  you  find 
he  did  die  from  Injuries  received  by  colli- 
sion with  defendant's  engine  at  a  highway 
and  railway  crossing,  were  brought  about 
by  his  own  negligence."  We  have  set  out 
the  opening  sentence  of  the  instruction.  It 
is  not  modified  by  anything  that  follows. 
This  was  error.  The  instruction,  we  think, 
is  contrary  to  the  spirit  of  recent  legisla- 
tion and  decisions.  Burns'  Bev.  St  1901, , 
section  350a  (Horner's  Bev.  St  1901,  $  284a); 
Malott  v.  Hawkins,  159  Ind.  127,  63  N.  E. 
308;  Southern  Ind.  By.  v.  Peyton,  157  Ind. 
090,  61  N.  EL  722;  Texas,  etc.,  By.  v.  Gen- 
try, 163  U.  S.  353,  366,  16  Sup.  Ot  1104,  41 
L.  Ed.  186;  Baltimore,  etc.,  v.  Est  of  Landri- 
gan,  24  Sup.  Ot  137,  140,  48  I*  Ed.  — ; 
Chesapeake,  etc.,  By.  v.  Steele,  84  Fed.  93, 
98,  29  C.  C.  A.  81;  Norton  v.  Bailroad  Co., 
122  N.  C.  910.  928,  29  S.  E.  886.  The  pre- 
sumption is  that  the  decedent  was  without 
fault  his  negligence  being  a  matter  of  de- 
fense. 

Instructions  21,  22,  and  23  are  correct  as 
abstract  statements  of  the  law.  We  are  of 
the  opinion  that  they  were  harmless,  even 
if  It  be  conceded  that  they  are  Inapplica- 
ble, as  claimed  by  appellant 

Instruction  24  is  as  follows:  "If  the  en- 
gineer in  charge  of  defendant's  locomotive 
engine,  as  he  approached  the  crossing,  -  go- 
ing at  a  high  rate  of  speed  usual  to  his  train, 
and  when  two  or  three  hundred  feet  from 
the  crossing  he  saw  Charles  L.  Nichols  and 
'tis  son,  in  a  wagon  drawn  by  two  mules, 
approaching  the  crossing,  and  saw  that  his 
team  did  not  stop  when  at  a  safe  distance 
from  the  crossing,  but  continued  going  to- 
ward the  crossing,  the  said  engineer  was 
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Justified  In  sounding  the  alarm  signals  of 
the  locomotive,  and  It  was  his  duty  to  do  so, 
in  order,  If  possible,  to  prevent  the  team 
from  going  onto  the  crossing  in  front  of  the 
locomotive."  Without  qualifications,  this  In- 
struction Is  too  broad.  It  will  not  be  con- 
tended that,  If  the  engineer  discovered  that 
the  alarm  signals  were  frightening  or  adding 
to  the  fright  of  the  team,  and  making  them 
unmanageable,  it  would  still  be  his  duty,  as 
a  matter  of  law,  to  continue  giving  the  slg-v 
nals.  Whether  the  engineer  is  Justified  In 
sounding  an  alarm  signal  after  discovering 
the  team  is  to  be  determined  by  the  Jury  up- 
on proper  Instructions  under  all  the  facts 
and  circumstances  proven. 

It  is  contended  by  appellee  that  the  In- 
structions cannot  be  considered  (1)  because 
no  seal  is  affixed  to  the  special  bill  of  excep- 
tions in  which  they  are  set  out  A  seal  is 
not  necessary.  The  record  is  duly  attested 
by  the  general  certificate  of  the  cleric  with 
the  seal  affixed.  (2)  That  the  bill  of  excep- 
tions shows  that  all  of  the  Instructions  given 
to  the  Jury  were  not  copied  into  the  special 
bill  of  exceptions.  It  is  pointed  out  in  this 
connection  that  appellant  states  that  the 
court  modified  instruction  6  requested  by 
appellee  among  those  given  by  the  court, 
but  appellee  states  that  said  Instruction  does 
not  appear  in  the  record.  As  the  modified 
Instruction  might  have  been  given  under 
another  number,  this  is  not  conclusive  that 
it  Is  not  in  the  record,  in  the  face  of  the 
statement  in  the  bill  of  exceptions  that  it 
contains  all  the  instructions  given.  (3)  That 
an  attempted  exception  to  Instruction  No.  8 
Is  not  properly  reserved.  Said  Instruction 
is  not  discussed,  and  any  error  which  might 
have  been  based  thereon  is  waived.  (4) 
That  all  the  Instructions  requested  are  not 
In  the  bill.  Objections  are  only  made  to  the 
instructions  given.  We  conclude  that  the 
exceptions  to  the  instructions  are  properly 
saved. 

The  Judgment  is  reversed,  with  Instruc- 
tions to  sustain  appellant's  motion  for  a 
new  trial. 

WILEY,  P.  J.  I  concur  in  the  conclusion, 
but  it  is  my  Judgment  that  Instruction  24 
Is  a  correct  statement  of  the  law  as  applied 
to  the  facts.  It  was  the  duty  of  the  en- 
gineer to  give  the  signals  of  danger  where 
he  did,  so  as  to  give  warning  to  the  approach- 
ing travelers. 

(32  iDd.  A.  610) 

ROBERTS  t.  KOSS  et  al. 
(Appellate  Court  of  Indiana.    Feb.  26,  1904.) 

BUILDING  CONTRACTS— CONSTRUCTION  —  SUB- 
CONTRACTOR —  MECHANIC'S  LIEN  —  NOTICE- 
APPEAL^-  RECORD— RIGHT  TO  OBJECT. 

1.  Under  the  express  provisions  of  Burns'  Rev. 
St  1894,  |  7262,  on  the  service  of  notice  by  a 
subcontractor  on  the  owner  of  a  building,  set- 
ting forth  the  amount  of  his  claim  and  the 
service  rendered  for  which  the  contractor  is  in- 


debted, the  owner  b  personally  liable  to  such 
subcontractor  for  the  amount  of  such  indebted- 
ness, not  exceeding  the  amount  due  the  con- 
tractor at  the  time  the  notice  was  served. 

2.  A  building  contract  binding  the  contractor 
to  furnish  all  material  and  labor  done  of  what- 
soever kind,  and  to  do  and  finish  complete  the 
cleaning  of  the  premises,  excavations,  grading, 
and  filling  in  for  the  building  in  conformity  with 
the  'drawings  and  specifications,  which  were 
made  a  part  of  the  contract,  included  the  re- 
moval of  the  soil  on  the  lot  above  the  level  of 
the  lower  edge  of  the  first-floor  joists,  and  hence 
work  done  in  removing  such  soil  could  not  be 
charged  as  extras. 

8.  A  finding  by  the  trial  court  on  a  question 
of  fact  which  there  is  evidence  to  support, 
will  not  be  set  aside  on  appeal. 

4.  Where  a  building  contract  required  the  con- 
tractor to  make  certain  excavations,  and  a  sub- 
contract for  such  excavations  bound  the  subcon- 
tractor to  do  the  excavating,  grading,  etc.,  for 
the  building  complete,  in  accordance  with  the 
drawings  and  specifications  ot  the  architect, 
and  according  to  the  contract  between  the  own- 
er and  the  contractor,  a  construction  of  the  con- 
tractor's contract  as  to  such  excavations  was 
binding  on  the  subcontractor. 

5.  Where,  in  an  action  by  a  subcontractor  for 
alleged  extra  work,  the  contractor  filed  a  cross- 
complaint  against  the  owners,  and  the  subcon- 
tractor introduced  such  cross-complaint  in  evi- 
dence as  a  part  of  his  case,  whereupon  it  was 
copied  in  the  record,  and  referred  to  in  the 
court's  findings  and  conclusions  of  law,  the  sub- 
contractor could  not  object  on  appeal  that  the 
cross-complaint  was  not  in  the  record. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  J.  Harry  Roberts  against  Wil- 
liam F.  Koss  and  others.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Wm.  V.  Hooker,  for  appellant  Baker  & 
Daniels  and  F.  Winter,  for  appellees. 

COM  STOCK,  J.  Suit  by  appellant  as  a  sub- 
contractor, against  the.  appellee  Koss  as  prin- 
cipal contractor,  and  against  appellees  Lewis 
and  the  Realty  Investment  Company  as  own- 
ers of  the  premises  on  which  certain  build- 
ings were  erected,  for  the  excavations  of 
which  the  appellant  did  the  work.  The  com- 
plaint was  in  two  paragraphs,  the  first  de- 
claring on  a  special  contract;  the  second  be- 
ing on  a  quantum  meruit  for  work  and  labor 
done.  There  was  exhibited  with  each  para- 
graph a  notice  to  the  property  owners  to 
withhold  from  the  principal  contractor  mon- 
eys which  the  subcontractor  claimed  were 
owing  him  for  his  services  in  the  premises. 

In  his  first  paragraph  of  complaint  the  ap- 
pellant averred:  That  on  the  11th  day  of 
February,  1801,  the  appellee  Lewis  owned 
certain  real  estate,  which  was  described. 
That  on  said  date  the  appellee  Lewis  em- 
ployed his  co-appellee  Koss  to  furnish  all  ma- 
terials and  labor  and  to  do  and  finish  the 
cleaning  of  said  premises,  excavations,  grad- 
ing, and  filling  in,  concrete  and  rubble  work, 
window  sills  and  door  sills,  and  coping  for 
and  In  flat  building  "then  and  thereafter  to 
be  erected  on  Capitol  avenue  north  of  Elev- 
enth street,"  the  whole  of  said  work  to  be 
done  and  finished  in  conformity  with  the 
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drawings  and  specifications  prepared  by 
Adolph  Sherrer,  architect,  which  drawings 
and  specifications  were  made  a  part  of  the 
contract,  but  which  were  not  exhibited  with 
the  complaint  because  they  were  in  the  pos- 
session of  the  defendants.  The  written  con- 
tract between  Lewis  and  Koss,  omitting  the 
plans  and  specifications,  marked  "Exhibit  A," 
was  filed  with  complaint  That  pursuant  of 
his  employment  of  principal  contractor,  and 
in  partial  performance  thereof,  the  said  Koss 
engaged  the  plaintiff  to  do  the  work  and  la- 
bor and  furnish  the  materials  for  excavating 
said  cellars  according  to  said  plans  and  speci- 
fications. That  said  employment  of  the  plain- 
tiff was  evidenced  by  a  memorandum  in  writ- 
ing, but  no  copy  of  which  was  exhibited  with 
the  complaint,  because  the  memorandum  was 
in  the  custody  and  possession  of  the  defend-, 
ants.  That  plaintiff  had  performed  all  the 
conditions  of  said  contract  on  his  part  to  be 
performed.  That  in  the  course  of  the  con- 
struction of  the  building  the  defendant  the 
Realty  Investment  Company  acquired  an  In- 
terest in  the  premises.  .That  there  was  due 
and  owing  plaintiff  on  account  of  said  work 
and  labor  done  $1,136.80,  on  which  sum  Inter- 
est was  demanded  because  of  unreasonable 
delay  in  payment  That  plaintiff  served  on 
the  defendant  property  owners  notice  in  writ- 
ing particularly  setting  forth  the  amount  of 
plaintiff's  said  claim  for  which  his  employer 
was  indebted  to  blm,  and  stating  that  plain- 
tiff held  the  owners  responsible  therefor. 
That  when  notice  was  given  the  owners  were 
indebted  to  the  principal  contractor  in  a  sum 
largely  in  excess  of  plaintiff's  claim.  That  a 
copy  of  said  notice  in  writing  was  exhibited 
with  the  complaint.  That  plaintiff  had  been 
obliged  to  employ  an  attorney  to  prosecute 
this  action  for  the  collection  of  the  indebted- 
ness, and  his  services  were  reasonably  worth 
$200.  Judgment  was  demanded  for  $1,600 
and  all  proper  relief. 

In  the  second  paragraph  of  complaint  It 
was  averred  that  the  defendants  were  indebt- 
ed to  plaintiff  for  work  and  labor  done  and 
material  furnished  in  and  about  the  erection 
and  construction  of  a  building  known  as  the 
"Lewis  Flats,"  on  certain  described  real  es- 
tate, which  said  work  and  labor  done,  etc., 
were  done  and  furnished  by  the  plaintiff  to 
the  defendants  at  their  special  Instance  and 
request  on  and  between  February  11th  and 
June  8th,  both  in  1901;  that  said  work  and 
labor  done,  etc.,  were  reasonably  worth  $1,- 
200;  that  a  bill  of  particulars  of  said  work 
and  labor  done,  etc.,  marked  "Exhibit  B," 
was  filed,  etc.;  that  there  had  been  unrea- 
sonable delay  in  the  payment,  etc.,  by  reason 
whereof  plaintiff  was  entitled  to  have  and 
recover  interest  etc.  Judgment  was  demand- 
ed for  $1,500. 

The  Lewis-Koss  contract  marked  "Exhibit 
A,"  appears  in  the  record.  It  recites  an 
agreement  February  11,  1901,  between  Lew- 
Is,  as  first  party,  and  Koss,  as  second  party, 
whereby  and  In  consideration  of  the  pay- 


ments and  covenants  subsequently  recited  to 
be  made  and  performed  by  first  party  the 
second  party  obliged  himself  "to  furnish  all 
materials  and  labor  done  of  whatsoever  kind, 
and  to  do  and  finish  complete  the  cleaning  of 
the  premises,  excavations,  grading,  and  fill- 
ing in,  concrete  and  rubble  work,  and  one 
coping  for  a  new  flat  to  be  erected  on  Capitol 
avenue  north  of  Eleventh  street,  in  the  city 
of  Indianapolis,  state  of  Indiana."  It  fur- 
ther recited  that  the  work  was  to  be  done 
and  finished  in  conformity  with  drawings 
and  specifications  prepared  by  Adolph  Sher- 
rer, which  were  made  a  part  of  the  contract; 
that  work  was  to  be  commenced  Immediately, 
and  completed  before  March  30,  1901,  and 
one-half  of  the  work  was  to  be  finished  be- 
fore March  15,  1901;  that  the  contractor  was 
to  execute  a  bond  for  the  faithful  perform- 
ance of  his  contract  and  for  the  payment  of 
all  claims,  liens,  or  demands  whatsoever,  etc., 
"that  If  any  alterations,  additions,  or  omis- 
sions are  made  in  the  work  during  its  prog- 
ress the  value  of  the  same  shall  be  decided 
by  the  architects,"  etc.;  that  second  party 
was  to  receive  for  the  performance  of  the 
contract  $5,975;  that  payments  were  to  be 
made  semimonthly,  on  architect's  estimates, 
deducting  20  per  cent  of  the  amount  of  each 
until  the  final  estimate;  that  upon  the  com- 
pletion of  the  work  a  final  estimate  was  to 
be  made,  and  upon  a  stipulated  showing  of 
the  payment  of  claims  against  the  property 
the  balance  was  to  be  paid  to  second  party; 
that  liquidated  damages  in  the  sum  of  $25  a 
day  were  to  be  paid  by  second  party  to  the 
first  party  for  each  and  every  day  work  re- 
mained unfinished  beyond  the  term  of  the 
contract  The  defendants  Charles  S.  Lewis 
and  the  Realty  Investment  Company,  each  an- 
swered the  complaint  with  a  general  denial. 
The  defendant  William  F.  Koss  answered, 
first  with  a  general  denial;  second,  with  a 
plea  of  payment;  and,  third,  that  the  cause 
of  action  mentioned  in  the  two  paragraphs  of 
complaint  were  one  and  the  same;  that  all 
the  work  done  was  done  pursuant  of  a  special 
contract  in  writing  between  tlie  plaintiff  and 
the  defendant  Koss,  a  copy  of  which  con- 
tract marked  "Exhibit  A,"  was  filed  with 
the  answer;  that  by  the  terms  of  that  con- 
tract plaintiff  agreed  to  do  and  furnish  at  and 
for  the  sum  of  $2,150  all  the  work,  labor,  and 
material  required  by  the  provisions  of  the 
memorandum;  that  before  the  bringing  of 
this  action  the  defendant  Koss  paid  the  plain- 
tiff the  full  sum  of  $2,150.  Exhibit  A  filed 
with  the  answer  was  the  contract  between 
Koss  and  the  plaintiff,  which  the  latter  had 
not  been  able  to  exhibit  with  his  complaint 
because  the  memorandum  was  In  the  defend- 
ants' possession.  This  contract  In  so  far  as 
the  two  have  concurrent  terms,  Is  upon  the 
same  form  used  in  the  agreement  made  be- 
tween Lewis  and  Koss,  which  was  exhibited 
with  the  complaint  and  Is  summarized  sn- 
pra.  The  defendants'  Exhibit  A  recites  that 
the  plaintiff,  as  second  party,  agrees  to  do 
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and  finish  complete  the  cleaning  of  the  prem- 
ises, excavations,  grading,  and  filling  In  for 
a  new  flat  to  be  erected  for  Charles  S.  Lewis 
on  Capitol  avenue,  aorth  of  Eleventh  street, 
in  the  city  of  Indianapolis,  etc.,  "the  whole 
of  said  work  to  be  done  and  finished  in  con- 
formity with  the  drawings  and  specifications 
prepared  by  Adolph  Sherrer,  architect,  and 
according  to  the  contract  made  between 
Charles  S.  Lewis  and  William  F.  Koss,  and 
dated  February  9,  1001,  which  drawings, 
specifications,  and  contract  are  understood 
to  be  Incorporated  in  and  made  a  part  of 
this  agreement."  The  bond  executed  by  the 
plaintiff  to  the  defendant  Koss  to  secure  the 
performance  of  the  contract  is  attached  to 
Exhibit  A.  The  plaintiff  replied  to  the  spe- 
cial answer  of  the  defendant  Koss  with  a 
general  denial.  The  court  made  a  special 
finding  of  facts  including  17  items,  and  stat- 
ed thereon  4  conclusions  of  law.  The  follow- 
ing are  the  conclusions  of  law:  "(1)  That  the 
removal  of  the  soil  above  the  level  of  the 
lower  edge  of  the  first-floor  Joists  is  included 
in  both  the  contract  of  the  defendant  Koss 
with  the  defendant  Lewis  and  the  contract  of 
the  plaintiff  with  the  defendant  Koss,  and  Is 
not  entitled  to  be  charged  for  as  an  extra. 
(2)  That  the  plaintiff  is  entitled  to  recover  of 
the  defendants  Koss  and  Realty  Investment 
Company  the  sum  of  $550  for  attorney's  fees, 
making  in  all  the  sum  of  $605,  together  with 
his  costs.  (3)  That  the  defendant  Koss  Is  en- 
titled to  recover  of  the  defendants  Lewis  and 
Realty  Investment  Company  the  sum  of  $1,- 
375  and  the  further  sum  of  $100  as  attorneys' 
fees,  making  In  all  the  sum  of  $1,475,  togeth- 
er with  his  costs,  and  also  to  a  foreclosure  of 
the  mechanic's  lien  on  the  real  estate  men* 
tioned  in  his  cross-complaint,  and  an  order 
for  the  sale.  (4)  That  whatever  amount  the 
Realty  Investment  Company  shall  pay  upon 
the  Judgment  in  favor  of  the  plaintiff  shall 
operate  as  a  credit  upon  the  Judgment  In  fa- 
vor of  the  defendant  Koss."  To  which  con- 
clusions of  law,  and  to  each  of  them,  appel- 
lant excepts. 

The  appellant  relies  upon  the  following  al- 
leged error  In  the  record  for  a  reversal  of  the 
Judgment,  viz.:  "The  trial  court  erred  in 
limiting  the  right  of  the  plaintiff  to  recover 
as  against  Koss,  the  principal  contractor,  to 
the  plaintiff's  right  to  recover  as  against 
Lewis  and  the  Realty  Investment  Company, 
the  owners  of  the  property.  It  is  claimed 
that  this  limitation  is  shown  by  the  absence 
of  material  facts  from  the  finding,  and  it  is 
impliedly  the  twelfth  finding  of  fact  and  by 
the  first  conclusion  of  law.  The  twelfth  find- 
ing is  as  follows:  '(12)  That  if  the  excava- 
tion above  the  lower  level  of  the  first-floor 
Joists  is  to  be  considered  an  extra,  then  there 
would  be  due  to  the  defendant  Koss  the 
further  sum  of  $714.30  from  the  defendant 
Lewis,  and  there  would  be  due  the  plaintiff 
from  the  defendant  Koss,  the  further  sum  of 
$564.30.' " 

Appellant  served  notice  on  appellees  In 


compliance  with  section  7262,  Burns'  Rev.  St. 
1894.  Under  the  statute  and  the  notice  given 
thereunder,  appellees  were  liable  to  appel- 
lant personally  for  whatever  amount  the 
original  contractor,  their  co-appellee,  was 
indebted  to  appellant;  It  being  admitted  that 
at  the  time  the  notices  were  given  that  they 
were  Indebted  to  their  co-appellee  In  a  larger 
sum  than  was  claimed  by  appellant  The 
amount  could  only  be  determined  by  ref- 
erence to  the  contract  and  the  law  governing 
the  same  which  existed  between  appellant 
and  appellee  Koss,  the  statute  making  them 
liable  for  Koss'  debt  to  appellant  So  it  is 
argued  that  the  court  erred  in  giving  the 
same  construction  to  the  contract  between 
appellant  and  Koss  that  It  did  tp  the  contract 
between  Koss  and  his  co-appellees.  We  un- 
derstand appellant  to  concede  thai  the  con- 
tract in  question  was  correctly  construed  by 
the  court  as  between  these  appellees  and 
their  co-appellee  Koss,  and  this  court  so 
holds.  But  appellant  insists  that  the  court 
erred  in  its  construction  of  the  contract  be- 
tween appellant  and  appellee  Koss.  Appel- 
lee Koss  claims  that  the  question  tried  by  the 
court  below  was  one  of  fact  whether  the  con- 
tracts of  Koss  and  his  subcontractor,  Rob- 
erts, were  entered  into  without  knowledge 
on  their  part  as  to  the  locality  of  the  lot 
upon  which  work,  was  to  be  done,  or  of  the 
nature  and  elevation  of  its  surface  above 
the  sidewalk  grade,  and  in  reliance  upon 
statements  made  to  them  by  architect  Scher- 
rer .that  the  grade  line  shown  In  the  plan  by 
referring  to  the  point  "r"  in  the  court  be- 
tween the  buildings  correctly  Indicated  the 
natural  elevation  of  the  lot  above  the  grade 
of  the  sidewalk,  and  therefore  that  no  earth 
or  other  materials  would  have  to  be  ex- 
cavated or  removed  above  the  grade  line  in- 
dicated at  point  "r."  In  addition  to  other 
evidence,  the  architect  Adolph  Scherrer,  tes- 
tified that  the  contract  did  not  show  any- 
thing In  reference  to  the  natural  surface  of 
the  ground  upon  which  the  proposed  build- 
ing was  to  be  erected,  and  that  the  grade 
lines  referred  to  were  those  of  the  finished 
work,  or  the  work  when  completed;  that 
the  plan  indicated  that  the  top  of  the  finish- 
ed grade  in  the  court  was  18  inches  higher 
than  the  sidewalk  grade.  The  specifications 
provided  that  the  premises  are  to  be  taken 
in  their  present  condition,  and  that  the  con- 
tractor "is  to"  remove  above  and  below  the 
grade  line  all  contents  necessary  to  be  re- 
moved for  the  erection  of  the  new  structure." 
In  addition,  the  architect,  Scherrer,  testified 
that  he  did  not  state  to  either  Koss  or  Rob- 
erts or  Koss'  clerk,  Fritz,  that  the  grade 
line  at  point  "r"  indicated  the  natural  ele- 
vation of  the  lot  and  there  was  also  evi- 
dence tending  to  show  that  the  locality  of 
the  lot  was  known  to  Mr.  Roberts  before 
he  entered  Into  the  subcontract  with  Koss, 
and  also  to  Mr.  Fritz,  Mr.  Koss*  clerk.  The 
contract  between  appellant  and  appellee  Koss 
recites:    "That  for  and  In  consideration  of 
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the  payments  and  covenants  hereinafter  men- 
tioned to  be  made  and  performed  by  the  said 
party  of  the  first  part  the  said  party  of  the 
second  part  does  hereby  covenant  and  -agree 
to  furnish  all  the  material  and  labor  of  what- 
soever kind,  and  to  do  and  finish  complete 
the  cleaning  of  the  premises,  excavation, 
grading,  and  filling  in  for  a  new  flat  to  be 
erected  for  Charles  S.  Lewis  on  Capitol  av- 
enue, north  of  Eleventh  street,  in  the  city 
of  Indianapolis,  state  of  Indiana.  The  whole 
of  the  said  work  to  be  done  and  finished  in 
conformity  with  the  drawings  and  specifica- 
tions prepared  by  Adolph  Scherrer,  architect, 
and  according  to  the  contract  made  between 
Charles  S.  Lewis  and  William  F.  Koss,  and 
dated  February  9,  1901,  which  drawings, 
specifications,  and  contract  are  understood  to 
be  incorporated  in  and  made  a  part  of  this 
agreement"  The  questions  of  fact  upon 
which  the  rights  of  appellant  and  appellee 
Koss  depend  were  determined  by  the  court 
below  against  appellant  There  was  evidence 
to  support  the  determination  of  the  court, 
and  we  cannot,  therefore,  disturb  the  judg- 
ment 

Appellant  admits  that  the  statement  of  the 
issue  made  by  appellee  Koss  and  the  evidence 
stated  is  correct,  but  is  only  applicable  to 
the  Issue  raised  by  bis  cross-complaint  and 
that  such  cross-complaint  is  not  a  part  of 
the  record  in  this  appeal.  The  first  special 
finding  states  the  amount  to  be  paid  appellee 
Koss  according  to  the  contract  between  ap- 
pellees Lewis  and  Koss,  "a  copy  of  which 
contract  between  said  plaintiff  and  the  said 
William  F.  Koss  is  filed  with  the  cross-com- 
plaint of  the  defendant  William  F.  Koss, 
marked  'Exhibit  A.'"  The  cross-complaint 
to  also  referred  to  in  the  third  conclusion  of 
law.  In  the  transcript  of  appellant's  evi- 
dence it  appears  that  counsel  for  appellant 
introduced  in  evidence  "the  cross-complaint 
of  Wm.  F.  Koss,  filed  in  this  case  on  March 
7,  1002,  which  was  admitted  in  evidence,  and 
read  to  the  court,  and  copied  into  the  record 
in  full  as  'Exhibit  No.  11.'"  It  also  ap- 
pears that  the  court  rendered  judgment  on 
the  cross-complaint  from  which  no  appeal  is 
taken.  Upon  the  foregoing  showing  appel- 
lant cannot  be  heard  to  say  that  the  cross- 
complaint  is  not  in  the  record.  Appellee  con- 
tends that  the  contract  was  ambiguous,  and 
that  the  interpretation  put  upon  it  by  the 
parties  should  control.  We  do  not  concede 
that  it  was.  It  was,  however,  construed  by 
the  court  and,  upon  all  the  evidence,  correct- 
ly, as  we  think,  and  that  construction  was 
sustained  by  evidence.  The  contracts  were, 
M  to  the  question  here  involved.  Identical, 
and  there  should  be  one  Interpretation  for  all 
the  parties  Interested. 

Judgment  affirmed. 

HENLEY,  0.  J.,  and  BLACK,  ROBINSON, 
and  ROBY,  JJ,  concur.  WILEY,  P.  J„  ab- 
sent. 


(St  Ind.  App.  389) 
BALPH  et  at  v.  MAO  AW.* 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Feb.  23,  1004.) 

FRAUDULENT     CONVEYANCE  —  LIMITATIONS  — 

PLEADING—  NEW  TRIAL— FORM  OF 

MOTION— APPEAL. 

1.  Where  a  complaint  alleged  that  a  judg- 
ment debtor  paid  to  the  purchaser  at  an  execu- 
tion sale  of  his  land  the  amount  of  his  bid,  and 
took  an  assignment  of  the  certificate  of  sale  to  a 
third  party,  who  held  the  title  as  a  volunteer 
for  the  benefit  of  the  debtor  to  prevent  a  re- 
sale of  the  land  in  satisfaction  of  an  unpaid 
balance  of  the  judgment,  it  was  sufficiently  al- 
leged that  the  debtor  paid  for  the  certificate 
with  his  own  money. 

2.  Under  Burns'  Rev.  St  1901,  f  298,  pro- 
viding that  limitations  do  not  run  while  the 
defendant  is  a  nonresident,  where  a  personal 
judgment  has  been  procured,  the  statute  does 
not  bar  a  subsequent  action  to  subject  to  the 
payment  of  the  judgment  property  which  has 
been  fraudulently  conveyed  by  the  judgment 
debtor  to  nonresidents,  though  more  than  six 
years  have  passed. 

3.  Burns'  Rev.  St  1901,  {  60S,  provides  that 
a  new  trial  may  be  granted  on  the  ground  "that 
the  verdict  or  decision  is  not  sustained  by  suf- 
ficient evidence,  or  is  contrary  to  law."  Held 
that,  though  a  motion  for  a  new  trial  because 
"the  finding  and  judgment  of  the  court  is  not 
sustained  by  the  evidence"  and  "is  contrary  to 
law"  might  have  been  overruled  because  of  its 
form,  yet  where  it  was  granted  the  defect  in 
form  is  not  available  on  appeal. 

Appeal  from  Circuit  Court,  Tipton  County; 
James  V.  Kent  Special  Judge. 

Action  by  Theophilus  Magaw,  guardian, 
against  James  Balph  and  others.  From  a 
judgment  In  favor  of  plaintiff,  defendants 
Balph   and  another  appeal.    Affirmed. 

Blaeklldge,  Shirley  4c  Wolf  and  Oglebay  A 
Oglebay,  for  appellants.  W.  A.  Johnson  and 
Gifford  &  Gifford,  for  appellee. 

ROBINSON,  J.  The  judgment  in  this  case 
rests  upon  the  amended  third  paragraph  of 
complaint  wblcb  avers  substantially  the  fol- 
lowing facts:  Appellee  Is  guardian  of  cer- 
tain minor  heirs  of  Thomas  and  Mary  Cox, 
deceased.  In  the  lifetime  of  Thomas  Cox, 
one  McCloy  executed  to  blm  a  mortgage  on 
certain  described  land  to  secure  $6,000  un- 
paid purchase  money.  Cox  assigned  the 
notes  as  collateral  security  to  the  Union 
Bank  to  secure  a  loan  from  the  bank  to  him 
for  $3,000.  Afterwards  the  bank  obtained 
a  personal  judgment  against  McCloy  for  $6,- 
646,  the  decree  providing  that  out  of  the 
judgment  there  should  be  paid  the  bank  $3,- 
677.06,  with  Interest;  the  remainder  to  be 
paid  to  Cox.  After  McCloy  executed  the 
mortgage,  he  sold  part  of  the  land  to  other 
parties,  which  portions  so  sold  were  ordered 
in  the  above  decree  to  be  not  sold  until  the 
remainder  of  the  mortgaged  property  bad 
been  exhausted.  Afterwards  the  sheriff 
■old  all  the  land  except  the  parts  which  had 
been  conveyed  away  by  McCloy,  and  the 
bank  purchased  the  same  for  $3,856.32,  the 
same  being  full  amount  of  its  claim.  That 
there  remained  due  on  the  judgment  in  £a- 


•Raheaiinc  denied.    Transfer  to  Suprem*  Court  denied. 
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▼or  of  Cox  the  sum  of  $4,000.  That  after- 
wards McCloy  paid  the  bank  the  sum  of 
their  bid,  and  took  an  assignment  of  their 
certificate  of  purchase  to  one  James  Balpb, 
and,  the  land  not  having  been  redeemed  of 
record  from  the  sale,  at  the  end  of  the  year 
McCloy  procured  a  sheriff's  deed  to  be  made 
to  Balph  on  such  certificate.  That  Balph, 
under  this  deed,  is  claiming  title  to  the  land, 
but  it  is  averred  that  he  has  no  Interest  in 
or  to  the  land,  but  holds  the  apparent  title 
as  a  volunteer  from  and  through  such  sale, 
for  the  use  and  benefit  of  McCloy.  That 
the  equitable  title  to  the  land  sold  on  the 
decree  Is  in  McCloy,  the  title  being  so  held 
for  the  fraudulent  purpose  of  preventing  a 
resale  of  the  land  in  satisfaction  of  the  un- 
paid balance  of  the  judgment.  That  Mc- 
Cloy, aside  from  this  real  estate,  is  insolvent 
That  Balph  and  Balph  are,  and  have  been 
since  1800,  nonresidents  of  the  state. 

The  case  went  to  trial  upon  the  second, 
third,  and  fourth  paragraphs  of  complaint. 
As  the  court  found  in  appellants'  favor  on 
the  second  and  fourth  paragraphs,  they  could 
not  have  been  injured  by  the  court's  ruling 
in  the  demurrer  to  these  paragraphs.  The 
record  contains  a  general  finding  and  judg- 
ment Although  the  facts  are  set  out  as 
found,  it  amounts  to  no  more  thau  a  general 
finding.  The  finding  does  not  purport  to  be 
a  special  finding,  and  cannot  be  so  consid- 
ered. 

It  is  first  objected  to  the  third  paragraph 
of  complaint  that  it  Is  not  averred  that  Mc- 
Cloy paid  his  own  money  for  the  certificate, 
and  the  case  of  Lipperd  v.  Edwards,  39  Ind. 
169,  Is  cited.  It  is  said  in  that  case  that  the 
fraud,  if  any,  consisted  in  the  purchase  of 
the  land  by  Lipperd  with  his  own  means, 
and  vesting  the  title  in  his  wife,  with  Intent 
to  cheat  his  creditors.  While  pleadings  are 
to  be  construed  most  strongly  against  the 
pleader,  yet  we  think  that  it  may  be  said 
that  the  pleading  sufficiently  shows  that  Mc- 
Cloy paid  his  own  money  for  the  certificate. 
The  averment  is  that  he  paid  the  bank  the 
sum  of  their  bid,  and  took  an  assignment  of 
the  certificate  to  Balph;  that  he  afterwards 
procured  a  deed  to  be  made  to  Balph;  that 
Balph  has  no  interest,  but  holds  the  title  as 
a  volunteer  from  and  through  such  sale  for 
the  use  and  benefit  of  McCloy,  the  title  being 
so  held  for  the  fraudulent  purpose  of  pre- 
venting a  resale  of  the  land  in  satisfaction 
of  the  unpaid  balance  of  the  judgment 
This  action  was  not  brought  to  obtain  any 
judgment  against  MeCloy.  That  judgment 
had  already  been  obtained.  It  is  now  sought 
to  subject  certain  land  held  by  Balph  to  the 
payment  of .  that  judgment  The  personal 
judgment  against  McCloy  Is  in  no  way  af- 
fected by  the  decree  against  Balph  subject- 
ing the  land  held  by  him  to  the  payment  of 
the  judgment  The  complaint  avers  that 
Balph  and  Balph  are  nonresidents  of  the 
state,  and  the  proof  shows  that- they  have 
never  been  residents  of  the  state.    The  stat- 


ute of  limitations  does  not  bar  the  action. 
Bums'  Rev.  St  1901,  §  298.  See,  also,  Bot- 
tles v.  Miller,  112  Ind.  684,  14  N.  E.  728; 
Mozingo  v.  Ross,  150  Ind.  688,  50  N.  E.  867, 
41  L.  R.  A.  612,  65  Am.  St.  Rep.  387. 

Upon  a  former  trial  the  court  found  in  ap- 
pellants' favor,  but  afterwards  sustained  a 
motion  for  a  new  trial.  This  ruling  is  now 
assigned  as  error.  The  only  objection  to 
this  ruling  Is  that  the  motion  is  not  in  the 
form  required  by  statute,  and  for  that  rea- 
son should  have  been  overruled.  The  sixth 
subdivision  of  section  568,  Burns'  Rev.  St. 
1901,  is  "that  the  verdict  or  decision  is  not 
sustained  by  sufficient  evidence  or  is  con- 
trary to  law."  In  the  motion  under  consid- 
eration the  causes  stated  are  that  "the  find- 
ing and  judgment  of  the  court  is  contrary 
to  the  evidence,"  "the  judgment  and  finding 
of  the  court  is  not  sustained  by  the  evi- 
dence," "the  finding  and  Judgment  of  the 
court  is  contrary  to  law."  The  trial  court 
would  have  been  authorized  in  overruling 
the  motion  because  of  its  form.  Hubbs  v. 
State  ex  rel.,  20  Ind.  App.  181,  50  N.  E.  402; 
Allen  v.  Indianapolis  Oil  Co.,  27  Ind.  App. 
158,  60  N.  E.  1003;  Famous  Mfg.  Co.  v.  Har- 
mon, 28  Ind.  App.  117,  62  N.  E.  306;  Balti- 
more, etc.,  R.  Co.  v.  Daegllng,  30  Ind.  App. 
180,  65  N.  E.  761;  Lynch  v.  Milwaukee  Har- 
vester Co.,  159  Ind.  675,  65  N.  E.  1025.  But 
we  do  not  think  this  defect,  in  form  of  the 
motion  is  available  where  the  motion  has 
been  sustained.  The  court's  ruling  is  not 
questioned  on  the  merits.  The  trial  was  by 
the  court,  and  we  cannot  question  the  con- 
clusions of  the  court  that  the  motion  was 
sufficient  to  direct  Its  attention  to  an  error 
that  it  had  committed.  If  there  had  been  a 
mistrial,  It  was  the  court's  duty  to  grant  a 
new  trial,  and  the  court's  conclusion  that 
the  showing  made  in  the  motion  was  suffi- 
cient should  not  be  overthrown  where  it  can 
properly  be  said  some  showing  was  made. 
The  court  could  have  concluded,  the  trial 
having  been  by  the  court,  that  the  word 
"finding"  used  in  the  motion  was  equivalent 
to  the  word  "decision"  (Rodefer  v.  Fletcher, 
89  Ind.  563;  Rosenzweig  v.  Frazer,  82  Ind. 
342;  Christy  v.  Smith,  80  Ind.  573;  Wilson  v. 
Vance,  55  Ind.  394;  Gates  v.  Baltimore,  etc., 
R.  Co.,  154  Ind.  338,  56  N.  E.  722),  and,  hav- 
ing done  so,  the  court  may  have  treated  the 
word  "Judgment"  In  the  motion  as  surplus- 
age. "To  authorize  ub  to  reverse  a  Judg- 
ment," said  the  court  in  Barner  v.  Bayless, 
134  Ind.  600,  33  N.  E.  907,  84  N.  E.  502,  "on 
account  of  the  abuse  of  the  discretion  of  the 
lower  court  in  granting  a  new  trial,  it  should 
be  made  to  appear,  first  that  there  was  a 
plain  abuse  of  judicial  discretion;  second, 
that  flagrant  Injustice  had  been  done  the 
complaining  party;  third,  a  very  strong  case 
for  relief  should  be  made."  Carthage  Turn- 
pike Co.  v.  Overman,  19  Ind.  App.  309.  48 
N.  B.  874.  Appellant  Balph's  motion  for  a 
new  trial  was  properly  overruled.  The  affi- 
davits filed  in  support  of  the  motion  do  not 
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show  a  sufficient  excuse  for  his  nonattend- 
ance  at  the  trlaL  They  proceeded  to  trial 
Without  objection.  No  motion  was  present- 
ed asking  a  continuance.  Appellant  has  dis- 
cussed, to  some  extent,  the  evidence.  There 
is  evidence  to  sustain  the  court's  conclusion. 
It  Is  not  shown  that  any  error  harmful  to 
appellant  was  committed  in  the  admission 
of  any  testimony.'  We  find  no  error  In  the 
record. 
Judgment  affirmed. 


(33  Ind.  App.  544) 

TERRE   HAUTE  BREWING  CO.  et  at  v. 
NEWLAND.* 

(Appellate  Court  of  Indiana.    Feb.  24,  1901.) 

INTOXICATING  LIQUORS— ILLEGAL  SALE-CIVIL 
LIABILITY  —  BREWING  COMPANY  —  CONNEC- 
TION WITH  SALE— ADMISSIBILITY  OF  EVI-< 
DBNCB  UNDER  PLEADING. 

1.  A  complaint  by  a  mother  dependent  on 
her  son  for  support  for  bis  death,  occasioned 
by  acute  alcoholism  resulting  from  purchases 
of  intoxicating  liquors  from  defendants,  alleg- 
ed that  the  defendant  brewing  company  "col- 
luded and  connived  and  became  a  party  In  in- 
terest with"  the  saloon  keeper  in  carrying  on 
a  saloon  without  a  license,  and  became  inter- 
ested in  the  profits  and  proceeds  of  said  busi- 
ness, and  received  a  part  of  said  profits  for  its 
aid  and  participation  in  said  business."  Held, 
that  under  the  charge  of  collusion  proof  of  the 
connection  of  the  brewing  company  with  the 
saloon  business  was  admissible. 

2.  A  saloon  began  business  without  a  license, 
having  made  a  note  to  a  brewing  company  in 
payment  for  license,  which  the  company  was 
to  get  for  him.  The  note  was  not  paid,  and 
the  company  made  no  attempt  to  secure  a  li- 
cense, though  its  agent  telephoned  the  saloon 
keeper  that  a  license  had  been  granted.  The 
saloon  keeper  leased  a  building  for  his  busi- 
ness, the  brewing  company  paying  the  rent 
and  furnishing  the  liquor.  The  saloon  was 
run  without  a  license,  and  kept  open  on  Sun- 
days. Held,  that  the  brewing  company  was 
liable  to  a  widow,  whose  son,  on  whom  she 
was  dependent,  died  from  acute  alcoholism,  aft- 
er spending  the  greater  part  of  Sunday  In  the 
saloon  where  he  purchased  intoxicants. 

Wiley,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; E.  W.  Felt,  Judge. 

Action  by  Mary  New-land  against  the 
Terre  Haute  Brewing  Company  and  another. 
Judgment  for  plaintiff,  and  the  brewing  com- 
pany appeals.    Affirmed. 

Marsh  &  Cook  and  Woolen  &  Woolen,  for 
appellant.  E.  F.  Bitter,  W.  a  Doan,  and 
Mason  &  Jackson,  for  appellee. 

ROBT,  J.  Action  by  appellee  for  dam- 
ages on  account  of  death  of  her  son,  22  years 
of  age,  upon  whom  she  avers  that  she  was 
dependent  Verdict  against  Jacob  Van  Blar- 
icum  and  the  Terre  Haute  Brewing  Com- 
pany for  $500.  Motion  for  a  new  trial  over- 
ruled, and  Judgment  on  the  verdict. 

The  sole  question  presented  on  this  appeal 
to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  as  against  the  brewing  company, 
the  a'ieged  deficiency  being  lack  of  connec- 
tion with  the  occurrence  on  its  part    The 


complaint  contains  an  averment  as  follows: 
'The  defendant  the  Terre  Haute  Brewing 
Company  colluded  and  connived  and  became 
a  party  in  interest  with  the  said  defendant 
Van  Blaricum  in  the  conduct  of  said  unlaw- 
ful business  at  the  beginning  of  the  same  as 
aforesaid,  and  became  Interested  In  the  prof- 
its and  proceeds  of  said  business,  and  re- 
ceived a  part  of  said  profits  for  its  aid  and 
participation  In  said  business."  It  is  estab- 
lished without  conflict  of  evidence,  and 
mainly  by  the  testimony  of  the  defendant 
Van  Blaricum,  whose  presence  at  the  trial 
of  the  cause  in  Hancock  county  was  procur- 
ed on  the  second  day  of  such  trial  through 
the  service  of.  a  subpoena  In  Marlon  county 
and  the  payment  of  witness  fees  to  him  by 
appellee,  that  from  December  24,  1901,  un- 
til the  time  of  the  trial,  June  18,  1902,  he 
kept  a  saloon  In  the  city  of  Indianapolis 
without  any  license  to  do  so.  The  testimony 
also  tends  to  show  that  he  made  a  note  to 
the  appellant  brewing  company  for  $350  in 
payment  for  a  license,  which  it  agreed  to  get 
for  him.  The  note  had  not  been  paid,  and  it 
is  not  shown  that  any  attempt  had  been 
made  by  the  brewing  company,  or  any  one 
else,  to  procure  any  kind  of  a  license.  Van 
Blaricum  testified  that  the  agent  of  the 
brewing  company  notified  him  over  the  tele- 
phone that  a  license  had  been  granted.  The 
agent  denied  having  done  so,  but  the  finding 
of  the  jury  was  against  him.  The  building 
in  which  Van  Blaricum  carried  on  his  trade 
was  leased  to  him  by  the  owner  on  Decem- 
ber 7,  1901.  On  that  day  the  first  install- 
ment of  rent  was  paid  by  the  brewing  com- 
pany. It  paid  the  rent  thereafter  on  the  1st 
days  of  January,  February,  March,  April, 
May,  and  June,  1902,  and  on  February  3d 
Van  Blaricum  assigned  all  bis  interest  in 
the  lease  to  it.  Van  Blaricum  and  the  brew- 
ing company  bad  an  agreement  by  which  he 
"would  handle  nothing  else  than  our  beer." 
It  delivered  to  him  before  January  19,  1902, 
merchandise  on  various  dates,  amounting  to 
|99,  and  up  to  the  time  of  the  trial  to  $838.- 
80.  The  saloon  was  not  only  run  without  a 
license  this  entire  time,  but  it  was  kept  open 
every  Sunday  from  morning  until  night  It 
is  not  denied  that' appellee's  son  on  Sunday, 
January  19,  1902,  died  of  acute  alcoholism, 
after  spending  the  greater  part  of  the  day  in 
this  saloon.  He  was  taken  to  his  mother's 
bouse,  put  on  the  doorstep,  in  the  evening, 
and  either  was  dead  when  she  discovered 
him,  or  died  shortly  thereafter. 

When  two  or  more  persons  engage  in  the 
prosecution  of  an  illegal  enterprise,  and  in 
the  violation  of  the  law,  It  is  elemental  that 
each  one  of  them  becomes  responsible  for  all 
the  consequences  resulting  therefrom.  The 
gravamen  of  this  action  Is  a  tort;  L  e.,  the 
unlawful  sale  of  intoxicating  liquor.  If  the 
evidence  tends  to  show  that  the  brewing; 
company  was  a  party  to  such  sale,  then  the 
verdict  against  it  under  the  allegations  of 
the  complaint  as  to  collusion  cannot  be  est 
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aside.  Severingbaus  y.  Beckman,  9  Ind. 
App.  388,  36  N.  E.  930;  MendenhaU  v.  Stew- 
art, 18  Ind.  App.  262,  47  N.  E.  943.  The  law 
regards  substance,  not  form.  If  in  fact  de- 
fendant was  a  party  to  the  Illegal  sales  of 
liquor  by  reason  of  which  appellee's  son  met 
his  death,  It  Is  quite  Immaterial  how  Its  re- 
lation to  the  business  was  cloaked.  The 
charge  of  collusion  permits  proof  of  its  true 
attitude  and  connection  therewith,  If  any. 
There  is  no  room  for  division  of  responsibili- 
ty. Van  Blaricum  cannot  be  allowed  to  de- 
fend himself  by  casting  responsibility  upon 
appellant  because  of  its  failure  to  get  the 
license  after  having  taken  bis  note  for  the 
price  and  informing  him  that  it  had  been 
granted.  Neither  can  appellant  evade  its  re- 
sponsibility by  its  manner  of  keeping  books. 
The  question  was,  did  these  parties  partici- 
pate in  the  illegal  business  which  caused  the 
young  man's  death?  The  evidence  shows 
that  appellant  Identified  itself  with  the  busi- 
ness from  the  time  the  room  was  rented.  It 
furnished  every  element  that  was  necessary 
except  the  man  to  sell.  That  was  Van  Blar- 
icum. It  undertook  to  get  a  license.  It  is 
not  shown  to  have  made  or  caused  any  ap- 
plication to  be  made.  It  paid  for  the  room, 
and  furnished  the  liquor  knowing  that  It 
was  being  sold  contrary  to  law,  as  is  infera- 
ble from  the  fact,  in  connection  with  others, 
that  its  bills  were  furnished  at  different 
times,  and  in  relatively  small  amounts. 
The  sales  of  liquor  made  by  it  to  Van  Blari- 
cum were  Illegal.  Terre  Haute,  etc.,  Co.  v. 
Hartman,  19  Ind.  App.  603,  49  N.  E.  864. 

The  verdict  is  not  without  support  in  the 
evidence,  and  it  is  not  material  what  rela- 
tions the  parties,  as  between  themselves.  In- 
tended to  create. 

Judgment  affirmed. 

HENLEY,  C  J.,  and  BLACK,  J.,  concur  in 
result  ROBINSON  and  COMSTOCK,  JJ., 
concur  in  opinion. 

WILEW,  P.  J.  (dissenting).  I  would  be 
glad  to  concur  in  the  majority  opinion  if  1 
could  see  any  way  clear  to  do  so  upon  any 
legal  hypothesis  based  upon  the  theory  of 
the  complaint  Under  the  facts  pleaded  and 
the  evidence  in  support  thereof,  I  cannot  be- 
lieve there  is  any  legal  liability  resting  upon 
appellant  Trying  to  avoid  the  influence  of 
any  sentiment  naturally  aroused  by  the  fact 
of  the  total  disregard  of  the  law  on  the  part 
of  Van  Blaricum  In  selling  liquor,  as  dis- 
closed by  the  evidence,  I  deem  it  my  duty  to 
express  my  views  of  the  law  as  applicable  to 
the  proven  facts,  and  give  the  reasons  which 
lead  me  to  the  conclusion  that  appellant  is 
not  liable.  To  do  this  I  must  be  permitted 
to  give  a  more  detailed  statement  of  the  facts 
than  appears  in  the  prevailing  opinion.  The 
cause  was  commenced  in  the  Marion  superior 
court,  and  venued  to  the  court  below,  where 
It  was  tried  and  determined.  Appellee  based 
her  cause  of  action  upon  the  death  of  her 


son,  which  she  alleged  in  her  complaint  was 
caused  by  acute  alcoholism,  superinduced  by 
the  unlawful  Bale  of  intoxicating  liquors  to 
him  by  appellant  and  Van  Blaricum.  Appel- 
lant's demurrer  to  the  complaint  was  over- 
ruled, answer  in  denial,  trial  by  Jury,  and 
verdict  against  each  of  the  defendants.  Ap- 
pellant's motion  for  a  new  trial  overruled, 
and  judgment  on  verdict.  Each  of  these  rul- 
ings are  assigned  as  errors. 

Appellee  bottoms  her  right  of  action  upon 
that  provision  of  section  7288,  Burns'  Rev. 
St  1901,  fixing  liability  upon  persons  who  il- 
legally sell  intoxicating  liquors,  as  a  result 
of  which  another  is  deprived  of  his  or  her 
means  of  support  She  was  a  widow,  and 
her  son,  Guy  Newland,  resided  with  her. 
He  was  of  age,  and  in  her  complaint  she 
avers  that  be  was  her  only  means  of  sup- 
port. She  also  avers  that  Jacob  Van  Blar- 
icum owned  and  kept  a  saloon  in  the  city  of 
Indianapolis;  that  he  did  not  have  a  license 
to  retail  intoxicating  liquors,  but  that  in  vio- 
lation of  law  he  sold  liquors  on  Sundays  and 
divers  other  times;  that  her  said  son  was  an 
industrious  and  hardworking  young  man,  in 
good  health,  and  out  of  his  earnings  con- 
tributed to  her  support;  that  said  Van  Blar- 
icum, on  Sunday,  January  19,  1901,  at  his 
saloon,  unlawfully  sold  to  her  said  son  in- 
toxicating liquors,  which  he  drank,  and 
thereby  became  intoxicated,  and  while  in  a 
state  of  Intoxication  he  continued  to  sell  in- 
toxicating liquors  to  him,  and  that  he  became 
so  intoxicated  that  he  was  unconscious  and 
helpless,  and  finally  died  as  a  result  thereof. 
Appellee  seeks  to  fix  responsibility  upon  ap- 
pellant by  the  following  averments:  "The 
defendant  the  Terre  Haute  Brewing  Compa- 
ny colluded  and  connived  and  became  a  par- 
ty in  interest  with  the  said  Van  Blaricum  in 
the  conduct  of  said  unlawful  business  at  the 
beginning  of  the  same,  as  aforesaid,  and  be- 
came interested  in  the  profits  and  proceeds 
of  said  business,  and  received  a  part  of  said 
profits  for  its  aid  and  participation  in  said 
business.  •  *  •  And  plaintiff  further  says 
that  on  account  of  the  said  unlawful  sales 
•  •  •  and  the  unlawful  conduct  of  said 
saloon  the  collusion,  connivance,  and  par- 
ticipation in  said  business  by  said  defendant 
the  Terre'  Haute  Brewing  Company,  the  in- 
toxication and  death  of  said  son  was  pro- 
duced as  aforesaid,"  etc.  It  is  somewhat 
difficult  to  determine  the  theory  of  the  com- 
plaint as  against  appellant  It  is  charged 
that  Van  Blaricum  conducted  the  saloon  as 
proprietor,  and  that  appellant  colluded  and 
connived  and  became  a  party  in  interest 
with  Van  Blaricum  in  the  conduct  of  said  un- 
lawful business,  and  became  Interested  in 
the  profits  of  the  business,  and  received  a 
part  of  the  profits.  A  pleading  must  pro- 
ceed upon  some  definite  theory,  and  the  only 
theory  upon  which  it  can  be  said  that  any 
cause  of  action  is  stated  against  appellant 
is  that.it  was  a  partner  of  and  interested 
with  Van  Blaricum  in  conducting  and  run- 
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ning  an  unlicensed  saloon,  and  that  It  shared 
In  the  profits.  Appellee'  must  recover,  If  at 
all,  upon  the  theory  of  the  complaint,  and 
hence  it  must  appear  from  the  evidence  that 
appellant  colluded  and  connived  with  Tan 
Blarlcum  In  the  sale  to  appellee's  son,  and 
became  a  party  In  Interest,  and  shared  In 
the  profits  of  the  business. 

Appellant  relies  for  a  reversal  solely  upon 
the  Insufficiency  of  the  evidence  to  support 
the  judgment.  The  evidence,  so  far  as  it  re- 
lates to  the  liability  of  appellant,  is  brief, 
and  may  be  summarized  as  follows:  Appel- 
lant Is  a  brewer  of  beer,  and  sells  Its  prod- 
ucts to  retailers.  December  7, 1901,  the  own- 
er of  the  building  in  which  Van  Blarlcum  con- 
ducted his  saloon  leased  It  in  writing  to  him. 
The  lessee  assigned  his  interest  in  the  lease 
to  appellant  February  3,  1902,  which  was 
after  appellee's  cause  of  action  had  accrued. 
The  rent  for  the  building  was  paid  by  appel- 
lant to  the  owner's  agent  from  December  7, 

1901,  to  June  30,  1902,  and  entered  upon-  ap- 
pellant's books  as  charges  against  Van  Blar- 
lcum. The  latter  reimbursed  appellant  by 
paying  the  rent  to  its  collector.  Appellant 
was  to  receive  from  Van  Blarlcum  the  mon- 
ey advanced  by  It  for  rent,  whether  he  got 
it  out  of  his  business  or  from  some  other 
source.  So  far  as  appellant's  agent  knew, 
Van  Blarlcum  was  not  engaged  in  any  other 
business.  The  complaint  avers  that  Van 
Blarlcum  was  the  "proprietor"  of  the  saloon, 
and  the  evidence  shows  that  as  such  pro- 
prietor be  opened  his  saloon  and  commenced 
business  December  24,  1901.  On  that  day  he 
took  possession  of  the  premises  under  the 
lease  to  him.  On  the  day  of  the  alleged  sales 
to  appellee's  son  he  did  not  have  any  license 
to  sell  Intoxicating  liquors.  He  gave  a  note, 
with  surety,  to  appellant's  agent,  for  9350, 
for  which. a  license  was  to  be  procured  for 
him.  This  note  he  did  not  pay.  Prior  to 
January  19,  1902,  appellants  agent  had  not 
taken  out  a  license  in  Van  Blaricum's  name. 
Van  Blarlcum  testified  that  he  believed  that 
one  Donnelly,  appellant's  agent,  had  told 
him  by  telephone,  between  Christmas  and 
New  Year,  that  his  license  had  been  grant- 
ed. Appellant  supplied  Van  Blarlcum  with 
beer  from  its  brewery  for  him  to  sell  in  bis 
saloon  under  a  contract  at  $7.20  per  barrel. 
That  was  appellant's  regular  price  for  beer 
by  the  barrel  to  retailers.  From  December 
28,  1901,  to  June  7,  1902,  appellant  sold  him 
beer  at  different  times,  amounting  in  the  ag- 
gregate to  $838.80,  for  which  he  paid  in  cash 
at  different  times  $789.20,  leaving  a  balance 
due  June  7,  1902,  of  $49.60.  Appellant  paid 
the  rent  for  the  saloon  building  as  an  ad- 
vancement from  December  31,  1901,  to  June 
4, 1902,  which  amounted  to  $270.18,  and  char- 
ged the  several  payments  to  Van  Blarlcum  on 
its  books.  Of  this  amount  he  paid  back  to 
appellant,  between  January  14  and  May  13, 

1902,  the  sum  of  $120.  It  is  in  evidence  that 
there  was  an  agreement  entered  into  be- 
tween appellant's  agent  and  Van  Blarlcum 


that,  if  appellant  would  advance  the  money 
for  the  license  on  the  secured  note,  he  would 
handle  its  beer  exclusively,  provided  it  would 
sell  it  to  him  at  the  market  price  of  $7.20  per 
barrel.  The  evidence  is  uncontradicted  that 
appellant  received  from  Van  Blarlcum  $7.20 
per  barrel,  no  more  nor  less,  for  all  the  beer 
sold  him.  There  was  no  agreement  between 
Van  Blarlcum  and  appellant  that  the  latter 
should  participate  in  the  profits  of  the  for- 
mer's saloon,  business,  and  there  is  no  evi- 
dence that  It  did  participate  therein.  The 
evidence  further  shows  that  before  the  day 
on  which  the  sales  of  liquor  were  made  to 
appellee's  son,  as  alleged,  Van  Blarlcum  had 
repaid  to  appellant  a  part  of  the  first  money 
advanced  on  the  rent.  On  January  18,  1902, 
that  being  the  day  before  the  death  of  ap- 
pellee's son,  Van  Blarlcum  had  paid  appel- 
lant for  all  beer  previously  sold  him,  and 
paid  $7.20  per  barrel  therefor.  The  evidence 
as  to  the  various  facts  stated  is  without 
conflict. 

If  any  cause  of  action  against  appellant  is 
stated,  It  is  upon  the  theory  that  it  colluded 
and  connived  with  Van  Blarlcum  in  the  un- 
lawful sales,  and  participated  with  him  In 
the  profits.  This  theory  cannot  be  sustained 
upon  any  hypothesis  except  upon  the  fact 
that  appellant  knew  that  Van  Blarlcum  was 
selling  liquor  on  Sunday.  The  fact  that  the 
sale  was  made  to  appellee's  son  on  Sunday 
can  have  no  weight,  for  the  reason  that  the 
sale  so  made  would  have  been  unlawful  even 
if  he  had  had  a  license.  There  is  no  evidence 
to  show  that  appellant  knew  he  was  selling 
liquors  on  forbidden  days  or  hours,  or  that 
sanctioned,  counseled,  or  abetted  the  same. 

Counsel  for  appellee  say  in  their  brief  that 
"the  appellant  not  only  furnished  the  liq- 
uors, room,  and  fixtures,  but  paid  the  rent 
where  the  business  was  conducted."  I  have 
read  every  word  of  the  evidence,  and  there 
1b  not  a  scintilla  of  evidence  that  appellant 
furnished  the  fixtures,  nor  any  facts  from 
which  such  inference  can  be  drawn.  True, 
appellant  did  pay  the  rent  by  advancing  the 
money,  and  also  furnished  the  beer  at  the 
usual  price  to  retailers.  The  money  thus 
advanced  and  the  beer  thus  sold  were  char- 
ged to  him,  and  he  paid  all  of  it  but  a  small 
balance.  This  is  a  statutory  action,  and  it- 
is  well  to  look  to  the  statute  to  determine  the 
character  of  it,  for  what  and  against  whom 
it  may  be  maintained,  and  for  what  cause. 
The  statute  is  as  follows:  "Every  person 
who  shall  sell,  barter  or-  give  away  any 
intoxicating  liquors,  In  violation  of  any  of  the 
provisions  of  this  act,  shall  be  personally 
liable  •  •  •  to  any  person  who  shall 
sustain  any  injury  or  damage  to  his  person 
or  property  or  means  of  support  on  account 
of  the  use  of  such  intoxicating  liquors,  so 
sold  as  aforesaid,"  etc.  Section  7288,  su- 
pra. The  facts  do  not  disclose  any  element 
of  a  partnership  between  appellant  and  Van 
Blarlcum.  Neither  do  they  show  that  the 
latter  was  the  agent  of  the  former  In  con- 
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ducting  the  business.  "Partnership  Is  the 
relation  subsisting  between  two  or  more  per- 
sons who  have  contracted  together  to  share, 
as  common  owners,  the  profits  of  a  business 
carried  on  by  all  or  any  of  them  on  behalf 
of  all  of  them."  Vol.  22  Am.  &  Eng.  Encyc. 
of  Law  (2d  Ed.)  13.  .In  view  of  the  undis- 
puted facts,  this  effectually  disposes  of  the 
question  of  partnership. 

Persons  claiming  the  benefit  of  a  right  of 
action  conferred  by  statute  must  bring  them- 
selves within  the  provisions  of  the  statute  to 
secure  such  benefit.  In  this  Instance  the  right 
of  action  Is  given  to  a  person  wbo  has  been 
injured  or  damaged  in  his  person  or  property 
or  means  of  support,  occasioned  by  the  sale 
of  intoxicating  liquors,  in  violation  of  the 
provisions  of  the  act  which  gives  the  right 
It  is  a  violation  of  the  provisions  of  that  act 
to  sell  withont  a  license,  to  sell  between  11 
o'clock  p.  m.  and  5  o'clock  a.  m.,  to  sell  on 
Sundays  or  holidays,  and  to  sell  to  a  person 
in  a  state  of  intoxication.  As  disclosed  by 
the  evidence,  Van  Blaricum  violated  three 
provisions  of  that  statute,  viz.,  he  sold  with- 
out a  license,  he  sold  on  Sunday,  and  he  sold 
to  a  person  In  a  state  of  intoxication.  Wlio 
sold  appellee's  son  liquor  in  violation  of  the 
provisions  of  the  statute?  Was  it  appellant 
or  Van  Blaricum?  Evidently  the  latter.  Un- 
less Van  Blaricum  was  appellant's  agent  in 
making  the  sale,  or  they  were  partners  in 
the  business,  there  can  be  no  liability  against 
appellant,  for  It  did  not  sell  to  appellee's 
son,  for  the  statute  limits  the  liability  to 
the  person  who  makes  unlawful  sales.  It 
does  not  require  any  argument  to  support 
the  proposition  that  the  sale  of  beer  by  ap- 
pellant to  appellee,  who  was  an  unlicensed 
saloon  keeper,  was  not  a  violation  of  any 
provision  of  that  act  Legally  it  had  a  right 
to  sell  its  beer  to  unlicensed  saloon  keepers, 
If  it  had  no  right  to  do  so  morally.  I  am 
not.  dealing  with  the  legal  question  as  to  the 
rights  of  the  parties,  where  a  wholesale  liq- 
uor  dealer  sells  liquors  to  a  retailer,  where 
'  the  former  knows  such  liquors  are  to  be  un- 
lawfully vended.  Tbe  legal  status  of  the 
parties  to  such. a  transaction  has  been  ad- 
judicated in  this  state,  and  correctly  so,  and 
that  is  that  a  seller  is  without  remedy  to  en- 
force his  contract  The  relation  existing  be- 
tween Van  Blaricum  and  appellant  may  be 
simplified  by  an  illustration:  Suppose  the 
former  bad  had  a  license  to  retail  intoxicat- 
ing liquors  when  the  latter  sold  him  beer  at 
wholesale.  Unquestionably,  the  beer,  when 
thus  sold,  would  have  become  the  property 
of  tbe  vendee.  In  such  case  he  could  have 
sold  to  whomsoever  and  whenever  he  pleas- 
ed,.and  appellant  would  have  been  blameless. 
Suppose  he  had  sold  a  part  of  It  to  appel- 
lee's son  on  «  forbidden  day,  and  when  he 
was  in  a  stateof  intoxication,  in  violation  of 
law,  from  the  results  of  which  be  had  died, 
and  appellee  thereby  deprived  of  her  means 
of  support,  appellant,  under  such  circumstan- 
ces, would  not  have  been  liable,  and  no  one 
TO  N.E.-13 


could  reasonably  contend  that  it  would  be. 
It  would  have  been  just  as  much  a  viola- 
tion of  the  law,  under  these  circumstances, 
to  have  made  the  sales,  as  it  was  to  have 
made  them  as  he  did  without  a  license.  Tbe 
beer  he  had  purchased  of  appellant  prior  to 
the  time  the  sale  to  appellee's  son  is  charged 
had  been  paid  for,  and  was  as  much  his 
as  If  he  had  bad  a  license  to  sell  before  he 
purchased  it  The  question  then  resolves  It- 
self into  the  single  proposition:  Whose  beer 
was  it  that  was  sold  to  appellee's  son,  and 
who  sold  it  to  him?  This  inquiry  must  be 
answered  by  declaring  that  it  was  Van  Blari- 
cum's  beer,  and  was  sold  by  him. 

Neither  is  there  a  particle  of  evidence  to 
support  tbe  allegation  that  appellant  colluded 
and  connived  with  Van  Blaricum  in  the  sale 
of  its  beer,  or  received  any  profits  from  the 
sale  thereof.  All  it  contracted  to  receive  was 
the  wholesale  price  of  its  beer  at  $7.20  per 
barrel,  and  it  received  this,  except  a  small 
balance  remaining  unpaid. 

There  can  be  no  doubt  as  to  the  theory  of 
tbe  complaint  as  above  stated;  and  the 
complaint  if  good  at  all  against  appellant 
was  good  upon  the  theory  that  It  "colluded 
and  connived  with  Van  Blaricum,  and  be- 
came interested  in  the  profits  and  proceeds 
of  said  business,  and  received  a  part  of  said 
profits  for  its  aid  and  participation  in  said 
business."  This  Implies  a  partnership.  The 
record  shows  that  it  was  upon  this  theory 
the  case  was  tried.  The  trial  court  recog- 
nized that  this  was  the  theory  as  Indicated 
by  one  of  its  instructions  in  which  it  told 
the  jury  that  appellant  was  not  liable  unless 
it  "bad  a  pecuniary  Interest  .in  the  profits 
of  such  illegal  sales  and  business,  or  was 
entitled,  under  the  arrangement  between  the 
parties,  to  share  therein."  -In  their  brief 
counsel  for  appellees  have  adopted  a  new  the- 
ory, which  is  foreign  to  the  one  upon  which 
the  complaint  proceeds  and  upon  which  the 
cause  was  tried.  They  say:  "The  relation 
between  Van  Blaricum  and  the  appellant 
was  mere  associates  In  the  conduct  of  an 
unlawful  business,  and  as  the  appellant  fur- 
nished the  stuff  and  the  room,  and  paid  the 
rent  and  owned  the  liquors  which  were  pla- 
ced in  the  saloon  for  the  purpose  and  with 
the  Intent  to  be  sold  in  violation  of  tbe  law. 
It  was  the  principal  and  Van  Blaricum  was  a 
mere  helper."  It  is  the  settled  rule  of  law 
that  the  theory  upon  which  a  cause  proceed- 
ed in  the  trial  court  should  be  the  theory  up- 
on which  the  action  of  that  court  Is  tested 
on  appeal.  Louisville,  etc.,  Ry.  Co.  v. 
Hughes,  2  Ind.  App.  08,  28  N.  E.  168;  Cleve- 
land, etc.,  Ry.  Co.  v.  De  Bolt  10  Ind.  App. 
174,  37  N.  E.  737. 

Regardless  of  the  fact  that  counsel  appar- 
ently attempted  to  shift  tbe  theory  of  their 
complaint  (In  which  case,  it  may  well  be  re- 
marked, It  does  not  state  any  cause  of  action 
against  appellant),  we  will  review  some  of 
the  authorities  relied  upon  to  support  the 
judgment     The  first  case  cited  Is  that  of 
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Phillips  ▼.  State,  20  8.  E.  270,  where  the  Su- 
preme Court  of  Georgia  announced  as  a  le- 
gal proposition  that:  "Where  one,  by  the 
use  of  his  capital  or  credits,  aids  in  procuring 
and  furnishing  whisky  to  another  for  the 
purpose  of  being  unlawfully  sold,  and  the 
former,  by  the  agreement  for  conducting  the 
business,  is  to  receive,  and  does  actually  re- 
ceive, a  given  per  cent  of  the  costs  of  all  the 
whisky  so  furnished  and  so  sold,  they  are 
both  guilty  of  selling  the  liquor  unlawfully, 
whether,  under  the  terms  of  such  agreement, 
a  technical  partnership  existed  between  them 
or  not."  That  case  Is  not  in  point  upon  any 
question  here  involved,  because  not  pertinent 
to  the  facts  disclosed  by  the  record.  In  that 
case  there  was  an  agreement  between  the 
parties  that  they  should  participate  in  the 
profits,  and  the  undisputed  facts  showed  that 
they  did  participate.  The  facts  showed  there 
a  partnership  in  the  legal  sense  of  the  term. 
The  following  cases  are  cited  and  relied  up- 
on: White  v.  Buss,  S  Cush.  448;  Mosher  v. 
Griffin,  51  111.  184,  99  Am.  Dec.  541;  Tatum 
et  aL  v.  Kelley,  25  Ark.  210,  94  Am.  Dec.  717; 
Hill  v.  Spear,  50  N.  H.  265,  9  Am.  Rep.  205; 
Metcalf  on  Contracts,  pp.  260,  261;  Gaylord 
v.  Soragen,  32  Vt  110,  76  Am.  Dec.  154; 
Aiken  v.  Blaisdell,  41  Vt  655.  As  we  review 
these  last-cited  cases,  they  are  not  decisive 
of  any  question  here  involved.  They  simply' 
declare,  or  rather  restate,  a  familiar  and 
well-grounded  rule  that,  where  a  party  sells 
goods,  wares,  etc.,  which  he  knows  is  to  be 
used  for  unlawful  or  illegal  purposes,  courts 
will  not  lend  their  aid 'to  enforce  such  con- 
tracts of  sale,  but  will  leave  the  parties  in  the 
position  they  placed  themselves.  Under  such 
circumstances  they  cannot  invoke  the  Inter- 
vention of  courts  for  redress.  Thus,  where 
a  party  who  Was  employed  to  train  a  horse 
for  a  race  upon  which  money  was  bet,  it 
was  held  he  could  not  recover  for  his  serv- 
ices, because  it  was  in  aid  of  an  offense  pro- 
hibited by  law.  Mosher  v.  Griffin,  supra. 
So,  where  a  dealer  living  in  New  York  sold 
liquors  to  a  person  living  in  Vermont,  to  be 
sold  In  the  latter  state  contrary  to  the  law 
of  that  state,  the  seller  knowing  they  were 
to  be  so  sold  in  Vermont,  it  was  held  that  the 
vendee  could  not  recover  their  value.  Gay- 
lord  v.  Soragen,  supra.  Where  guns  were 
sold  to  be  used  in  the  War  of  the  Rebellion, 
and  a  note  given  in  payment,  it  was  held  that 
the  seller  could  not  recover,  he  knowing  the 
purpose  to  which  they  were  to  be  put,  be- 
cause he  thus  "concurred  with  and  actively 
promoted  the  unlawful  and  treasonable  pur- 
pose of  the  defendants."  Tatum  et  al.  v. 
Kelley,  supra.  The  other  cases  are  of  simi- 
lar purport,  and  need  not  be  further  noticed. 
As  above  suggested,  the  evidence  does  not 
disclose  any  element  of  partnership,  for  it 
affirmatively  appears  that  appellant  sold  Van 
Blaricum  Its  beer  under  contract,  for  which 
he  agreed  to  pay  the  regular  wholesale  price, 
and  which  in  fact  he  did  pay,  ail  but  a  small 
balance.   Neither  does  the  evidence  show  any 


collusion  or  connivance  between  appellant 
and  Van  Blaricum  in  the  sales  made  by  the 
latter.  If  there  was  any,  It  must  be  Inferred 
from  the  naked  fact  that  appellant  sold  Van 
Blaricum  beer  at  wholesale  to  be  sold  at  re- 
tail, knowing  that  he  did  not  have  a  license 
to  so  sell.  No  such  inference  can  be  indulged 
in  view  of  the  theory  of  the  complaint  and 
the  undisputed  facts.  The  complaint  avers 
that  Van  Blaricum  was  the  "proprietor"  of 
the  saloon,  and  that  Van  Blaricum  unlawful- 
ly sold  liquor  to  appellee's  son,  which  caused 
his  death.  Assuming  that  Van  Blaricum  did 
sell  liquor  to  appellee's  son  on  Sunday,  and 
when  he  was  in  a  state  of  intoxication,  he 
was  guilty  of  violating  three  provisions  of 
the  statute:  (1)  He  sold  without  a  license; 
(2)  he  sold  on  a  prohibited  day;  and  (3)  he 
sold  to  a  person  in  a  state  of  intoxication. 
The  last  two  would  have  been  unlawful  if  he 
had  had  a  license.  He  could  have  been  prose- 
cuted under  either  one  or  all  of  the  provi- 
sions of  the  statute  thus  violated.  If  he  had 
had  a  license,  and  had  been  prosecuted  for 
selling  on  Sunday,  and  to  a  person  in  a  state 
of  intoxication,  it  could  not,  upon  any  legal 
hypothesis  or  well-grounded  reason,  be  con- 
tended that  appellant  could  have  been  suc- 
cessfully prosecuted  with  him  for  such  viola- 
tion of  the  law.  In  such  case  its  civil  respon- 
sibility could  be  no  greater  than  its  criminal 
liability.  And  the  violation  of  these  two  pro- 
visions of  the  liquor  law,  under  the  facts 
shown,  was  the  direct  cause  of  appellee's  In- 
jury, and  the  result  would  have  been  the 
same  if  Van  Blaricum  had  had  a  license. 
Again,  suppose  Van  Blaricum  had  been  in- 
dicted and  prosecuted  for  making  the  sales 
he  did  to  appellee's  son  without  having  first 
obtained  a  license.  Gould  appellant  have 
been  indicted  and  successfully  prosecuted 
with  him?  Evidently  not,  because  Van  Blari- 
cum, and  not  appellant,  sold  the  beer.  It  fol- 
lows that  the  facts  that  Van  Blaricum  had  no 
license,  and  appellant  knew  it,  can  in  no 
wise  fix  liability  against  appellant,  as  It  is 
not  shown  it  made  the  sale,  or  profited  by  Its 
results.  This  being  a  special  statutory  ac- 
tion, and  such  right  of  action  is  given  alone 
against  the  person  "who  shall  sell,"  etc.,  I 
do  not  see  how  the  action  can  be  maintained 
against  one  who  did  not  sell,  and  was  in  no 
legitimate  way  connected  with  it.  If  I  un- 
derstand the  proposition  upon  which  my  as- 
sociates hold  that  appellant  is  liable,  it  is 
that  expressed  in  the  opinion  that  "where 
two  or  more  persons  engage  in  the  prosecu- 
tion of  an  illegal  enterprise,  and  In  violation 
of  law,  it  is  elemental  that  each  one  of  them 
becomes  responsible  for  all  the  consequences 
resulting  therefrom."  Concede  that  proposi- 
tion to  be  true,  it  is  not  applicable  to  the 
facts  here,  for  the  reason  that  It  is  not  shown 
that  appellant  engaged  with  Van  Blaricum 
in  the  "prosecution  of  an  Illegal  enterprise." 
The  complaint  makes  no  such  charge,  except 
by  innuendo,  and  the  evidence,  in  my  judg- 
ment, does  not  support  any  such  charge.   The 
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complaint  avers  that  Van  Blarlcum  was  the 
"proprietor"  of  the  saloon,  and  that  Van 
Blarlcum  sold  the  liquor  to  appellee's  son. 
Appellant  and  Van  Blaricu.ni  are  so  discon- 
nected by  the  facts  from  the  sale  to  appellee's 
son  as  not  to  make  them  joint  tort  feasors. 
I  understand  the  rule  to  be  that,  If  there  la 
no  concert  of  action  or  unity  of  purpose  be- 
tween two  or  more  persons  in  the  commission 
of  a  tort,  there  la  no  joint  liability,  but  In 
such  event  liability  attaches  to  the  one  com- 
mitting the  tort 

These  considerations  lead  to  the  conclusion 
that  appellant  Is  not  liable,  and  the  judgment 
should  be  reversed. 


(US   Mass.    329) 

SMITH  et  aX  v.  TOWN  OP  STOUGHTON. 

(Supreme    Judicial    Court    of    Massachusetts. 
Middlesex.    April  1,  1804.) 

MUNICIPAL     CORPORATIONS  —  CONTRACT  —  IM- 
POSSIBILITY OF  PERFORMANCE— ACTION 
FOR  BREACH— STATUTE. 

1.  A  town  had  succeeded  by  purchase  to  the 
rights  of  a  water  company  organized  under  St. 
1K80,  p.  186,  c.  240.  for  the  purpose  of  sup- 
plying the  inhabitants  of  the  town  with  water. 
The  statute  authorized  the  company  to  take 
water,  by  purchase  or  otherwise,  from  certain 
specified  sources,  one  of  which  was  a  certain 
brook,  that  being  the  only  source  specified  in 
the  law  which  it  was  possible  to  utilize.  Held, 
that  the  town  was  limited  to  the  same  sources 
for  its  water  supply  as  the  corporation  whose 
rights  it  purchased. 

2.  Where  it  appears,  in  an  action  against  a 
town  for  damages  for  a  refusal  of  the  officers 
to  permit  plaintiffs  to  perform  a  contract  in 
writing  to  put  in  certain  wells  and  construct 
a  system  of  waterworks  for  the  town,  that  the 
town  had  no  lawful  authority  to  use  the  sup- 
ply of  water  that  it  was  proposed  by  the  con- 
tract to  furnish,  the  performance  of  the  con- 
tract was  impossible  within  the  limits  legally 
permissible  to  the  parties. 

3.  There  can  be  no  recovery  of  damages  for 
breach  of  contract,  the  performance  of  which 
is  rendered  impossible  within  the  limits  legally 
permissible  to  the  parties. 

4.  A  town  succeeding  to  the  rights  of  a 
water  company  contracted  with  plaintiffs  to 
put  in  certain  wells.  In  a  suit  to  set  aside  a 
conveyance  of  a  farm  to  the  town,  this  con- 
tract was  introduced  incidentally,  as  depend- 
ent for  its  validity  upon  the  ownership  of  the 
farm,  which  was  purchased  with  reference  to 
the  use  of  the  waters  of  a  brook  running 
through  it.  The  only  question  determined  was 
whether  the  commissioners  had  authority  to 
buy  the  land,  and  no  reference  was  made  to 
the  contract  .in  regard  to  the  wells.  Held,  that 
a  dismissal  of  the  bill  was  not  res  ad  judicata 
as  to  the  validity  of  the  contracts  for  the  sink- 
ing of  the  wells. 

Exceptions  from  Superior  Court,  Middlesex 
County;  John  A.  Aiken,  Judge. 

Action  by  one  Smith  and  others  against  the 
town  of  Stoughton.  From  a  judgment  for 
plaintiffs,  defendant  brings  exceptions.  Ex- 
ceptions sustained. 

Samuel  L.  Powers,  Oscar  A.  Marden,  and 
Henry  W.  Dunn,  for  plaintiffs.  T.  E.  Gro- 
ver  and  E.  F.  Leonard,  for  defendant 

1 «.  Sea  Contracts,  voL  11,  Cent  Dig.  ||  1417,  MM. 


KNOWLTON,  C.  J.  This  Is  an  action  to 
recover  damages  for  a  refusal  of  the  de- 
fendant to  permit  the  plaintiffs  to  perform  a 
contract  In  writing  to  put  in  certain  wells 
and  construct  a  system  of  waterworks  for 
the  defendant  The  primary  question  Is 
whether  the  contract  relied  on,  In  its  ap- 
plication to  the  facts  and  to  the  contem- 
plated mode,  and  the  only  possible  mode,  of 
performing  It,  was  one  that  the  defendant 
had  a  legal'  right  to  make;  or,  to  put  it  in 
another  form,  whether  the  contract  was  pos- 
sible of  performance  by  the  plaintiff,  If  the 
mode  of  performance  was  restricted  to  that 
which  was  within  the  legal  rights  of  the  de- 
fendant 

The  only  source  for  the  supply  of  water 
from  which  the  town  was  authorized  to  draw, 
at  the  place  mentioned  in  the .  cpntract  was 
Knowles'  brook.  The  method  prescribed  by 
the  contract  was  by  driving  wells,  each  con- 
sisting of  a  2%-inch  iron  pipe,  and  connecting 
them  together  by  pipes-  to  which  a  pump 
was  to  be  attached.  These  wells  were  25 
or  30  or  more  feet  deep,  and  in  boring  them 
it  appeared  that  several  feet  below  the  sur- 
face there  was  a  stratum  of  fine  sand,  sev- 
eral feet  in  thickness,  which  was  nearly,  but 
not  entirely,  impervious.  Below  this  stratum 
there  was  a  body  of  loose,  coarse  gravel, 
which,  according  to  the  contention  of  the 
plaintiffs,  contained  a  large  supply  of  water. 
The  plaintiffs'  witnesses  testified  that  the 
water  In  this  gravel  came  from  a  considera- 
ble distance,  and,  being  confined  by  this 
stratum,  could  not  find  its  way,  except  in  a 
very  small  degree,  into  the  brook;  and  that 
the  water  gathered  from  the  apparent  water- 
shed of  Knowles'  brook  was  not  a  measure 
of  the  quantity  that  could  be  obtained  from 
that  locality.  The  water  from  all  these  wells 
flowed  over  their  tops,  and  from  one  of  them, 
when  a  covering  was  put  on,  leaving  a  small 
orifice,  the  water  spouted  up  five  or  more 
feet.  The  general  contention  of  the  plain- 
tiffs was  that  there  was  an  actual  watershed 
of  from  three  to  six  square  miles,  exclusive 
of  the  apparent  watershed  of  Knowles'  brook, 
from  which  the  water  In  this  gravel  was 
gathered,  a  large  part  of  which  could  be 
reached  by  wells  driven  at  the  place  pre- 
scribed in  the  contract  On  the  question 
whether  It  would  have  been  possible  for  the 
plaintiffs  to  perform  their  contract  which 
called  for  a  guarantied  supply  of  1,000,000 
gallons  of  water  per  day  throughout  the  en- 
tire year,  the  defendant  objected  to  any  evi- 
dence "that  did  not  tend  to  show  that  the 
quantity  of  water  called  for  •  •  *  could 
be  obtained  from  Knowles'  brook,  or  other 
sources  from  which  the  town  was  authorized 
to  take  water,  or  which  would  naturally  find 
its  way  into  said  brook  or  such  other  sources. 
But  the  court  overruled  the  defendant's  ob- 
jection, and  the  defendant  excepted.'-'  The 
plaintiffs'  recovery  was  had  upon  the  theory 
that  this  contract  authorized  the  taking 
of   water   which   had   no   connection   with 
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Knowles'  brook,  bat  which  came  underground 
in  large  quantities  from  long  distances,  and 
which,  by  reason  of  the  subterranean  geolog- 
ical formation,  conld  be  drawn  to  the  sur- 
face there  by  these  wells.  Knowles'  brook 
flowed  through  a  part  of  the  farm  owned  by 
the  defendant,  on  which  the  wells  were  to 
be  put,'  and  it  had  its  origin  there;  but 
the  apparent  watershed  pertaining  to  it  was 
only  about  three-quarters  or  seven-eighths 
of  a  square  mile.  The  defendant's  farm  con- 
tained 133  acres,  some  portions  of  which 
were  a  long  distance  from  Knowles'  brook. 
The  Jury  were  instructed  that,  under  the 
contract,  the  plaintiffs  might  procure  water 
anywhere  within  the  boundaries  of  the  farm. 

The  Stoughton  Water  Company  was  or- 
ganized under  St  1886,  p.  186,  c.  240,  for  the 
purpose  of  supplying  the  inhabitants  of  the 
town  of  Stoughton  with  water.  It  was  au- 
thorized to  take  water,  by  purchase  or  other- 
wise, from  certain  specified  sources,  one  of 
which  was  Knowles'  brook.  It  was  Impor- 
tant to  private  owners,  as  well  as  to  the 
public,  that  its  rights  in  •  reference  to  the 
sources  from  which  it  might  draw  water 
should  be  defined  and  limited.  Accordingly, 
Its  franchise  gave  It  the  rights  mentioned, 
and  no  others.  As  a  corporation  it  had  no 
powers  but  those  given  by  its  charter,  and 
it  could  not  take  water. and  sell  it  to  the 
Inhabitants,  either  by  purchasing  lands  and 
sinking  wells,  or  otherwise,  except  from 
the  authorized  sources.  See  Bailey  v.  Wo- 
burn,  126  Mass.  418;  Forbell  v.  City  of 
New  York,  164  N.  Y.  522,  58  N.  E.  644,  51 
L.  R.  A.  693,  79  Am.  St  Rep.  666;  Bassett  v. 
Salisbury  Manufacturing  Company,  43  N.  H. 
569.  If  it  had  attempted  to  do  so,  its  act 
would  have  been  ultra  vires,  and  might  have 
been  prohibited  in  the  interests  of  the  com- 
monwealth, or  by  a  private  person  who  was 
injuriously  affected  by  it.  The  defendant 
town  was  authorized  by  the  statute  to  pur- 
chase the  franchise  and  rights  of  this  cor- 
poration, and  it  exercised  this  authority.  It 
succeeded  to  the  corporation  rights,  and  no 
others.  It  is  limited  to  the  same  sources 
for  its  water  supply  as  the  corporation  was. 
The  only  source  of  supply  to  which  this 
contract  relates,  that  can  be  used  by  the 
town,  is  Knowles'  brook. 

As  against  ordinary  corporations,  there  are 
equitable  limitations  upon  the  defense  of 
ultra  vires  to  actions  upon  contracts  partly 
or  wholly  executed.  See  Nlms  v.  Mount  Her- 
mon  Boys'  School,  160  Mass.  177,  35  N.  B. 
776,  22  L.  R.  A.  364,  39  Am.  St.  Rep.  467, 
and  cases  there  cited.  Whether  this  defense 
could  be  availed  of  effectually  in  the  present 
case,  if  the  town  had  not  purchased  the  fran- 
chise, and  the  original  corporation  were  in 
the  place  of  the  present  defendant  it  is  un- 
necessary to  decide.  There  are  additional 
considerations  affecting  suits  against  towns. 
A  contract  not  authorized  by  law  is  not  blnd- 
tag  upon  a  town  or  its  taxpayers,  and  the 
courts  will  not  enforce  it    Parsons  v.  Gos- 


hen, 11  Pick.  396;  Minot  v.  West  Roxbury, 
112  Mass.  X  17  Am.  Rep.  52;  Lowell  Sav- 
ings Bank  v.  Winchester,  8  Allen,  109;  Allen 
v.  Taunton,  19  Pick.  485-487;  Anthony  v. 
Adams,  1  Mete.  286;  Claflin  v.  Hopklnton,  4 
Gray,  502-504;  Hood  v.  Lyson,  1  Allen,  103- 
105;  Agawam  Bank  v.  South  Hadley,  128 
Mass.  503-505;  Lemon  v.  Newton,  134  Mass. 
476-479.  Neither  the  water  commissioners 
as  agents  for  the  town,  nor  .the  town  itself 
by  a  vote,  could  subject  the  taxpayers  to  a 
liability  under  a  contract  to  take  water  from 
an  unauthorized  source.  The  plaintiffs  do 
not  deny  this  proposition,  but  they  rest  their 
principal  contention  upon  the  decision  In 
Stoughton  v.  Paul,  173  Mass.  148,  53  N.  E. 
272,  which  they  treat  as  an  adjudication  con- 
clusive in  their  favor  In  this  case.  We  do 
not  so  consider  it  That  was  a  suit  in  equity 
to  set  aside  the  conveyance  of  the  farm  to 
the  town,  and  this  contract  was  introduced 
incidentally,  as  dependent  for  its  validity 
upon  the  ownership  of  the  farm.  It  was 
decided  that  the  votes  of  the  town  did  not 
limit  the  authority  of  the  water  commis- 
sioners. It  was  assumed,  upon  the  record 
then  before  the  court  that  the  purchase  of 
the  farm  was  with  reference  to  taking  and 
using  the  waters  of  Knowles'  brook.  The 
single  sentence  in  the  report  of  the  finding 
In  reference  to  intercepting  other  subter- 
ranean waters  as  well  as  those  flowing  into 
Knowles'  brook,  and  the  evidence  on  that 
subject  were  not  introduced  as  showing  the 
principal  object  of  the  purchase.  The  pur- 
chase of  the  large  tract  was  Justified  on  the 
ground  that  It  was  thought  necessary  for  the 
preservation  and  purity  of  the  sources  of 
water  supply,  and  taking  the  waters  of 
Knowles'  brook  by  Interception  and  percola- 
tion was  held  to  be  permissible.  In  the  opin- 
ion it  is  said  that  "the  only  question  is  wheth- 
er the  commissioners  had  authority  to  buy  the 
land,"  and  from  the  beginning  to  the  end  of 
the  opinion  it  contains  no  reference  to  the 
contract  now  before  the  court.  The  validity 
of  the  present  contract  in  reference1  to  the 
questions  now  raised,  was  not  in  Issue,  and 
a  refusal  of  an  Injunction  by  a  dismissal 
of  the  bill  involved  nothing  as  to  the  de- 
fenses to  the  contract  which  might  be  set 
up  In  an  action  at  law  afterwards.  There 
was  no  Jurisdiction  in  equity  to  enjoin  pro- 
ceedings under  the  contract  on  the  grounds 
now  relied  on  by  the  defendant.  In  refer- 
ence to  these  matters,  the  remedy  at  law  was 
complete  and  adequate.  Neither  as  a  part 
of  the  substance  of  the  suit  then  tried  be- 
tween the  parties,  nor  collaterally,  was  there 
any  adjudication  of  the  questions  now  be- 
fore the  court  An  adjudication  as  to  the 
purchase  of  the  land  was  not  an  adjudication 
as  to  this  contract  subsequently  made. 

Because  the  contract  was  for  the  con- 
struction of  waterworks  in  connection  with 
a  supply  which  the  town  had  no  legal  au- 
thority to  use,  and  because  performance  of 
the  contract  was  Impossible  within  limits 
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legally  permissible  to  the  parties,  the  plain- 
tiffs were  not  entitled  to  damages  for  the 
defendant's  refusal  to  perform  it 
Exceptions  sustained. 


086  Mass.    S2S) 

CORCORAN   v.   CITY  OF  BOSTON. 

(Supreme    Judicial    Court    of    Massachusetts. 

Suffolk.    March  SI,  1904.) 

TAXATION— EXEMPTION— STATUTE. 

1.  Under  Rev.  Laws,  c.  12,  §  5,  subd.  2,  pro- 
riding  that  the  property  of  the  commonwealth, 
except  real  estate  of  which  the  commonwealth 
is  in  possession  under  a  mortgage  for  condi- 
tion broken,  shall  be  exempt  from  taxation, 
land  held  under  a  bond  for  a  deed  from  the 
commonwealth,  on  which  a  private  individual 
has  erected  buildings  and  engaged  in  the  man- 
ufacturing business  thereon,  is  exempt. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Wm.  Scofield,  Judge. 

Petition  by  one  Corcoran  against  the  city 
of  Boston  for  the  abatement  of  a  tax  as- 
sessed to  the  petitioner.  Judgment  for  pe- 
titioner.   Defendant  excepts.    Affirmed. 

Chas.  E.  Hellier,  for  petitioner.  Samuel 
M.  Child,  for  respondent 

MORTON,  J.  This  is  a  petition,  under 
Rev.  Laws,  c.  12,  f  78,  for  the  abatement  of 
a  tax  assessed  to  the  petitioner  as  of  May  1, 
1902,  by  the  assessors  of  Boston,  for  a  parcel 
of  land  in  South  Boston,  for  which  the  pe- 
titioner had  a  bond  for  a  deed  from  the  com- 
monwealth, and  on  which  prior  to  May  1, 
1902,  he  bad  erected  buildings,  and  was  car- 
rying on  business  as  a  box  manufacturer. 
The  petitioner  paid  the  tax  under  protest. 
The  case  was  heard  by  the  court  upon  agreed 
facts,  with  power  to  draw  inferences;  it  be- 
ing agreed  that,  if  the  petitioner  was  not 
liable  to  be  taxed  for  the  land,  Judgment 
should  be  entered  for  him  for  the  amount  of 
the  tax,  with  interest.  The  court  found  and 
ordered  Judgment  for  the  petitioner,  and  the 
case  is  here  on  exceptions  by  the  respondent 
to  the  refusal  of  the  court  to  give  certain 
rulings  that  were  requested,  and  to  the  rul- 
ings and  findings  that  were  made. 

We  think  that  the  rulings  and  the  refusals 
to  rule  were  right  The  statute  expressly 
provides  that  "the  property  of  the  common- 
wealth, except  real  estate  of  which  the  com- 
monwealth is  in  possession  under  a  mort- 
gage for  condition  broken,"  shall  be  exempt 
from  taxation.  Rev.  Laws,  c  12,  §  5,  subd. 
2.  The  language  could  not  be  plainer.  The 
words  "the  property  of  the  commonwealth" 
mean  the  same  as  "ail  the  property  of  the 
commonwealth."  And  the  fact  that  only  one 
exception  is  made  shows  that  no  other  ex- 
ception could  have  been  intended,  and  that  a 
construction  such  as  contended  for  by  the 
respondent  namely,  that  the  exception  ex- 
tends only  to  property  held  by  the  common- 
wealth for  governmental  purposes,  would  be 
unwarranted.  The  property  that  was  taxed 
la  the  property  of  the  commonwealth,  not- 


withstanding the.  commonwealth  has  con- 
tracted to  sell  it  to  the  petitioner,  and  the 
petitioner  Is  in  possession,  and  the  exemp- 
tion attaches  to  it  so  long  as  it  continues  to 
be  the  property  of  the  commonwealth.  The 
question  now  presented  does  not  appear  to 
have  been  passed  upon  In  this  state,  but  the 
plain  implication  of  the  language  of  the  court 
in  Inhabitants  of  Essex  Co.  v.  Salem,  153 
Mass.  .141,  26  N.  E.  431,  is  that  if  there  had 
been  an  exemption  from  taxation  in  the  case 
of  counties,  like  that  in  the  case  of  the  prop- 
erty of  the  commonwealth,  it  would  have 
been  held  that  the  property  of  the  county 
was  exempt  from  taxation,  whether  actually 
devoted  to  public  uses  or  not  The  court  has 
found  that  the  tax  assessed  to  the  petitioner 
was  for  the  land  described  in  the  bond,  and, 
for  the  reasons  given,  we  are  of  opinion  that 
the  tax  could  not  be  legally  assessed  to  him. 
Judgment  affirmed. 

(185  Mass.  S27) 

MEADE  v.  BOSTON  ELEVATED  RY.  CO. 

(Supreme    Judicial    Court    of    Massachusetts. 
Suffolk.    March  31,  1904.) 

STREET     RAILWAYS— INJURY     TO     PASSENGER 

WHILE  ALIGHTING— NEGLIGENCE 

—EVIDENCE. 

1.  The  question  of '  negligence  and  contrib- 
utory negligence  is  for  the  jury,  there  being 
testimony  that  when  plaintiff,  a  passenger  on 
a  street  car,  attempted  to  alight,  it  was  not 
in  motion,  and  no  signal  had  been  given  to 
start;  that  she  looked  at  the  starter  all  the 
time  while  she  was  getting  out;  that  he  could 
have  seen  her  if  he  had  looked ;  that  he  gave 
the  signal  before  she  had  alighted;  and  that 
the  car  was  started  when  she  had  got  as  far 
as  the  running  board,  throwing  her  down. 

Exceptions  from  Superior  Court  Suffolk 
County;   Daniel  W.  Bond,  Judge. 

Action  by  one  Meade  against  the  Boston 
Elevated  Railway  Company.  Verdict  for 
plaintiff.  Defendant  excepts.  Exceptions 
overruled. 

Francis  P.  Garland,  for  plaintiff.  M.  F. 
Dickinson  and  Walter  B.  Farr,  for  defend- 
ant 

MORTON,  J.  This  is  an  action  of  tort  to 
recover  damages  for  personal  Injuries  sus- 
tained by  the  plaintiff  while  alighting  from 
an  open  car  of  the  defendant'  company  at  the 
Park  Street  Station,  In  the  Subway,  Boston. 
At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  rule  that,  upon  all  the 
evidence,  the  plaintiff  was  not  entitled  to  re- 
cover. The  court  refused  so  to  rule,  and  sub- 
mitted the  case  to  the  Jury,  who  returned  a 
verdict  for  the  plaintiff.  The  case  is  here  on 
the  defendant's  exceptions  to  the  refusal  of 
the  court  to  give  the  ruling  thus  asked  for. 

We  think  that  the  ruling  was  right  There 
was  evidence  tending  to  show  that  the  plain- 
tiff, with  two  ladies  and  three  children,  took 
a  car  of  the  defendant  company  at  Arllng- 

f  1.  See  Carriers,  vol.  i,  Cent  Dig.  U  1228,  1229, 
1286. 
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ton  to  go  to  Charlestown.  On  arriving  at 
the  Park  Street  Station  of  the  Subway,  they 
alighted  from  the  Arlington  car,  and  crossed 
the  platform  to  take  the  Charlestown  car. 
When  that  car  came  along,  the  plaintiff  got 
on  to  it  about  the  middle.  Her  daughter 
went  to  get  into  the  seat  in  front,  but,  finding 
it  full,  turned  back  to  go  Into  the  seat  where 
the  plaintiff  was,  and  the  starter  pulled  her 
back.  Thereupon  the  plaintiff  attempted  to 
get  off  the  car,  and  got  as  far  as  the  run- 
ning board  when  the  car  started,  and  threw 
her  down,  causing  the  injuries  complained 
of.  There  was  testimony  tending  to  show 
that  the  car  was  not  in  motion,  and  that  no 
signal  had  been  given  to  start  It  when  the 
plaintiff  attempted  to  get  off.  It  could  not 
be  said,  therefore,  as  matter  of  law,  that  she 
was  not  in  the  exercise  of  due  care  in  at- 
tempting to  get  off  as  she  did.  It  was  the 
duty  of  the  starter  to  see  that  passengers  at- 
tempting to  alight  had  safely  done  so,  before 
be  gave  the  signal  to  start  the  car.  There 
was  testimony  tending  to  show  that  he  gave 
the  signal  before  she  had  alighted,  and  that 
he  could  have  seen  her  if  he  had  looked.  The 
plaintiff  testified  that  she  looked  at  him  all 
the  time  while  she  was  getting  out  We  do 
not  see,  therefore,  how  it  could,  have  been 
ruled,  as  matter  of  law,  that  there  was  no  ev- 
idence of  negligence  on  the  part  of  the  de- 
fendant. The  question  whether  the  accident 
happened  as  the  plaintiff  and  her  witnesses 
testified  that  it  did,  or  as  the  defendant  and 
its  witnesses  testified  that  it  did*  was  plain- 
ly a  question  for  the  jury. 
Exceptions  overruled. 


(185    Mass.    346)         • 

ROBINSON  et  al.  ▼.  NUTT. 

(Supreme    Judicial    Court    of    Massachusetts. 

Middlesex.    April  1,  1901.) 

GIFT  TO  PARISH— SUBSCRIPTION— CONSIDERA- 
TION. 
1.  A  subscription  made  to  a  parish  in  the 
form  of  a  formal  offer  for  the  purpose  of  rais- 
ing a  fund  to  pay  off  the  debt  of  the  parish, 
on  condition  that  the  full  amount  of  the  debt 
should  be  raised  by  similar  subscriptions,  and 
that  the  current  expenses  of  the  parish  would 
not  be  materially  increased  during  the  period 
of  five  years,  in  which  the  subscription  was 
payable  in  installments,  is  supported  by  a  suffi- 
cient consideration,  where  the  acceptance  of 
the  offer  and  the  performance  of  the  condi- 
tions are  shown  by  the  parish  in  an  action  to 
recover  the  amount  due  on  the  subscription. 

Appeal  from  Superior  Court,  Middlesex 
County. 

Action  by  one  Robinson  and  others  against 
William  Nutt,  executor  of  the  will  of  Maria 
Hayes,  deceased,  to  recover  installments  due 
under  a  subscription  paper,  by  the  terms  of 
which  the  testator  agreed  to  give  to  the 
First  Parish  of  Natick  $3  a  month  for  five 
years  from  and  after  April  1,  1900.  The  gift 
was  conditional  upon  the  raising  of  the  entire 
Indebtedness  of  the  parish,  and  upon  other 

1  L  See  Subscriptions,  vol.  45,  Cent.  Dig.  {  6. 


conditions,  the  nature  of  which  ore  stated  in 
the  opinion.  In  the  superior  court  there  was 
judgment  for  defendant,  and  plaintiffs  ap- 
pealed.   Reversed. 

William    Reed    Bigelow,  for    appellants. 
William  Nutt;  pro  se. 

BRALET,  J.  The  written  agreement  sign- 
ed by  the  testatrix  was  an  undertaking  on 
her  part  by  which  she  agreed  to  pay  the 
sum  of  $30  a  year  for  the  term  of  five  years, 
if  certain  requirements  were  fulfilled  by  the 
plaintiffs,  who  were  the  standing  committee 
of  the  First  Parish  of  Natick.  From  the 
agreed  facts  on  which  the  case  is  submitted, 
the  defendant  concedes  that  these  terms  have 
been  met  and  fulfilled,  upon  a  full  perform- 
ance of  which  her  subscription  was  made 
contingent  and  payable;  and  in  his  written 
argument  the  executor  now  denies  any  lia- 
bility of  the  estate,  except  on  the'  ground 
that  the  undertaking  must  be  considered  as 
wholly  gratuitous,  and  therefore  without  any 
legal  consideration  to  support  it  If  the  of- 
fer is  considered  as  a  promise  made  by  her, 
in  common  with  others,  to  aid  a  religious  so-  . 
ciety  in  which  she  was  apparently  interested, 
although  not  a  member,  it  cannot  be  support- 
ed, for  it  falls  within  the  class  of  what  are 
called  mere  gratuitous  or  benevolent  propos- 
als, prompted  by  charitable  or  religious  mo- 
tives, of  which  the  law  will  not  require 
a  performance.  Cottage  Street  Methodist 
Episcopal  Church  v.  Kendall,  121  Mass.  52S, 
23  Am.  Rep.  286.  The  principal  purpose  was 
to  raise  a  fund  to  pay  the  debt  of  the  parish, 
to  which  she,  in  common  with  others,  prom- 
ised to  contribute  to  the  extent  of  the  various 
subscriptions;  and  it  becomes  incumbent  on 
the  plaintiffs  to  go  further,  and  they  must, 
as  persons  to  whom  the  promise  was  made, 
show  an  acceptance  by  them  of  her  pro- 
posal, and  the  use  by  them  of  the  fund  con- 
tributed by  her  and  others  for  the  object 
stated  in  the  subscription.  Her  subscription 
was  really  made  in  the  form  of  a  formal  of- 
fer, which,  being  accepted  by  the  plaintiffs, 
became  an  agreement  under  which  they  en- 
tered upon  the  performance  of  the  contem- 
plated plan,  by  obtaining  additional  subscrip- 
tions from  others,  and,  as  a  result,  the  com- 
bined pledges  made  up  the  full  amount  re- 
quired; and,  when  they  applied  the  money- 
received  from  time  to  time  In  reduction  of 
the  debt  of  the  parish,  the  object  upon  which 
her  promise  depended  had  been  accomplish- 
ed. Williams  College  v.  Danforth,  12  Pick. 
541.  But  under  the  proposal  the  burden  al- 
so rested  on  the  plaintiffs,  as  one  of  the  con- 
ditions, that  the  current  expenses  of  the  par- 
ish would  not  be  materially  increased,  ex- 
cept in  case  of  unavoidable  necessity,  and 
no  unusual  current  expense  should  be  incur- 
red, unless  a  sum  amply  sufficient  to  meet 
it  had  been  first  obtained  or  provided;  and, 
in  order  to  receive  the  amount  which  she 
pledged,  the  plaintiffs  were  obliged  to  carry 
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out  this  requirement  for  the  period  of  five 
years,  and  the  agreed  facts  contain  enough 
to  show  that  this  was  done  by  them  In  reli- 
ance on,  and  In  order  to  obtain,  the  contribu- 
tion made  by  her,  as  the  several  payments  be- 
came due.  A  sufficient  consideration  to  sup- 
port the  contract  la  found  In  the  offer  made 
and  its  acceptance,  followed  by  a  perform- 
ance on  the  part  of  the  plaintiffs  as  prom- 
isees, who,  in  reliance  on  her  promise,  assum- 
ed and  performed  the  imposed  duties  on 
which  her  subscription  depended,  Including 
the  obligation  of  keeping  the  current  expenses 
of  the  parish  within  certain  required  limits. 
Ladies'  Collegiate  Institute  v.  French,  16 
Gray,  196, 201;  Cottage  Street  Methodist  Epis- 
copal Church  v.  Kendall,  supra;  Sherwin  v. 
Fletcher,  168  Mass.  415,  47  N.  E.  197;  Martin 
v.  Meles,  179  Mass.  114,  60  N.  B.  397;  French 
T.  Boston  National  Bank,  179  Mass.  404,  408, 
60  N.  E.  793. 
Judgment  for  the  plaintiffs. 


(1SS   Mass.   3S1) 

LIND  ▼.  LIND. 

(Supreme    Judicial    Court    of    Massachusetts. 
Middlesex.    March  31,  1904.) 

CONTEMPT— MOTION  TO  DISMISS— TIME  FOR 
FILING. 

1.  A  motion  to  dismiss  a  petition  for  nullity 
of  marriage  on  the  ground  that  the  petitioner 
is  in  contempt  for  not  complying  with  an  order 
of  court  is  the  proper  way  of  bringing  the  con- 
tempt to  the  attention  of  the  court,  and  need 
not  be  filed  within  the  time  allowed  for  pleas 
in  abatement. 

Exceptions  from  Superior  Court,  Middlesex 
County;    Elisha  B.  Maynard,  Judge. 

Petition  by  James  A.  Llnd  against  Annie 
F.  Llnd.  Judgment  dismissing  the  petition. 
Petitioner  excepts.    Affirmed.  ,    ' 

This  was  an  appeal  by  James  A.  Lind 
from  an  order  dismissing  a  petition  for  nulli- 
ty of  marriage.  Two  motions  were  made  by 
the  respondent;  Annie  F.  Lind.  In  the  first 
It  was  alleged  that  the  petitioner  had  failed 
"to  pay  certain  costs  as  ordered  by  the  court 
in  divorce  proceedings,  and  in  the  second  it 
was  alleged  that  the  respondent  had  pro- 
cured a  divorce  from  the  petitioner  in  a  libel 
brought  before  the  petition  for  nullity,  and 
that  she  had  obtained  a  decree  nisi  in  her 
proceeding,  and  that  a  motion  for  a  rehearing 
filed  by  the  husband  had  been  denied  by 
the  superior  court.  It  was  alleged  that  the 
nusband  was  in  contempt  of  court,  and  in 
the  motion  the  respondent  prayed  that  the 
petitioner  be  adjudged  in  contempt,  and  his 
petition  be  dismissed.  The  docket  of  the 
superior  court  showed  that  the  respondent's 
motion  to  dismiss  the  petition  and  the  motion 
for  contempt  were  filed  on  February  18,  1903, 
and  the  docket  entry  was  further  as  follows: 
"February  19,  petition  dismissed.  February 
28,  petitioner  appeals." 

Lougee  &  Robinson,  for  plaintiff.    Geo.  W. 
Poland,  for  defendant. 


LOEING,  J.  A  motion  to  dismiss  a  peti- 
tion for  nullity  of  marriage  on  the  ground 
that  the  petitioner  is  in  contempt  for  not  com- 
plying with  an  order  of  the  court  directing 
him  to  pay  $30  into  court  for  the  expenses 
of  the  respondent  does  not  stand  on  the  same 
footing  as  a  motion  to  dismiss  a  common-law 
writ  for  irregularities  not  going  to  the  Ju- 
risdiction of  the  court,  as  the  petitioner  con- 
tends. Such  a  motion  is  the  proper  way  of 
bringing  the  fact  of  the  contempt  to  the 
attention  of  the  court,  and  need  not  be  filed 
within  the  time  allowed  for  pleas  in  abate- 
ment. The  petitioner  was  entitled  to  be 
heard  on  this  motion,  and  on  the  record  be- 
fore us  we  assume  that  he  was  heard. 

Judgment  affirmed. 


(185  Mass.   316) 
GLASSEY  ▼.  WORCESTER   CONSOLI- 
DATED ST.  RY.  CO.  (two  cases). 

(Supreme    Judicial    Court    of    Massachusetts. 
Worcester.    March  31,  1904.) 

NEGLIGENCE— PROXIMATE  CAUSE. 

1.  Where  a  street  railway  company  left  a 
reel  which  had  held  feed  who  lying  on  its  side 
in  the  untraveled  portion  of  a  highway,  and 
some  boys  rolled  it  down  the  street,  striking 
plaintiff's  carriage  and  injuring  her,  the  negli- 
gence, if  any,  of  the  company  in  leaving  the 
real  in  the  highway,  was  too  remote  to  entitle 
plaintiff  to  recover. 

Exceptions,  from  Superior  Court,  Worces- 
ter County;  Maynard,  Judge. 

Separate  actions  by  Rachel  Glassey  and 
Andrew  J.  Glassey  against  the  Worcester 
Consolidated  Street  Railway  Company. 
Judgments  for  defendant  in  both  cases,  and 
plaintiffs  except.    Exceptions  overruled. 

A.  P.  Rugg  .and  Charles  W.  Saunders,  for 
plaintiffs.  Charles  C.  Milton  and  Chandler 
Bullock,  for  defendant 

MORTON,  J.  These  two  cases  were  tried 
and  have  been  argued  together.  At  the  close 
of-  the  plaintiffs'  evidence  in  the  superior 
court,  the  presiding  Justice  ruled,  at  the  de- 
fendant's request,  that  the  plaintiffs  could 
not  recover,  and  directed  verdicts  for  the 
defendant  The  cases  are  here  on  excep- 
tions by  the  plaintiffs  to  these  rulings.  The 
case  of  the  plaintiff  Rachel,  Who  is  a  married 
woman,  is  for  Injuries  alleged  to  have  been 
received  by  her  in  consequence  of  the  negli- 
gence of  the  defendant  in  leaving  a  large 
reel  by  the  side  of  or  in  Cameron  street  in 
Clinton,  which  some  boys  rolled  down  the 
street  and  which  struck  the  carriage  in 
which  the  plaintiff  was  driving,  and  threw 
her  out  and  caused  the  injuries  complained 
of.  The  other  action  is  by  the  husband  for 
the  loss  of  consortium  and  the  expenses  In- 
curred by  him  by  reason  of  the  injuries  to 
his  wife. 

The  evidence  would  have  warranted  a  find- 
ing, and,  for  the  purposes  of  these  cases,  we 
assume  that  such  was  the  fact  that  the  reel 
belonged  to  the  defendant  and  had  had  feed 
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wire  upon  It,  which  had  been  Strang  upon  Its 
poles  by  persons  in  its  employ.  But  it  Is 
not  clear  whether  the  reel  was  left  on  a  va- 
cant piece  of  land  just  outside  the  limits 
of  the  highway,  or  whether  it  was  left  with- 
in the  limits  of  the  highway.  We  assume, 
as  most  favorable  to  the  plaintiffs,  that  it 
was  left  within  the  limits  of  the  highway. 
The  uncontradicted  testimony  shows,  how- 
ever, that  it  was  left  outside  the  traveled  por- 
tion of  the  highway,  lying  on  Its  side  in  the 
grass  in  a  secure  position.  The  plaintiffs 
introduced  in  evidence  a  by-law  of  the  town 
forbidding  persons  to  leave  obstructions  of 
any  kind  in  the  highway  without  a  written 
license  from  the  road  commissioners  or 
other  board  having  charge  of  the  streets,  and 
they  contend  that,  if  the  reel  was  left  within 
the  location  of  the  highway,  when  forbidden 
'  by.  the  by-law,  that  of  itself  constituted  such 
negligence  as  renders  the  defendant  liable. 
But  the  most,  we  think,  that  can  be  said  of 
this  contention,  Is  that  the  leaving  of  the 
reel  within  the  limits  of  the  highway  was 
evidence  of  negligence,  not  that  in  and  of  it- 
self It  rendered  the  defendant  liable,  or  should 
be  held,  as  matter  of  law,  to  have  contribut- 
ed directly  to  the  accident  Hanlon  v.  South 
Boston  R.  Co.,  128  Mass.  310.  The  question 
Is  whether,  In  leaving  the  reel  lying  on  Its 
side  in  the  grass,  near  the  road,  the  defend- 
ant ought  reasonably  to  have  anticipated  that 
children  passing  along  the  street  on  their 
way  to  school,  or  for  other  purposes,  would 
take  it  from  the  place  where  it  had  been 
left,  and  engage  in  rolling  It  up  and  down 
the  stree't,  and  that  travelers  on  the  highway 
would  thereby  be  injured.  The  question  is 
not  whether  a  high  degree  of  caution  ought 
to  have  led  the  defendant  to  anticipate  that 
such  a  thing  might  possibly  occur,  but  wheth- 
er it  ought  reasonably  to  have  been  expected 
to  happen  in  the  ordinary  course  of  events. 
In  the  former  case  the  defendant  would  not 
be  liable,  and  in  the  latter  It  might  be  held 
liable,  notwithstanding  an  active  human 
agency  had  intervened  between  the  original 
wrongful  act  and  the  injury.  The  case  of 
Stone  v.  B.  &  A.  R.  Co.,  171  Mass.  643,  51 
N.  B.  X,  41  L.  R.  A.  704,  furnishes  an  illus- 
tration of  the  former  class  of  cases,  and 
the  case  of  Lane  v.  Atlantic  Works,  111 
Mass.  130,  of  the  latter.  It  is  clear  that  the 
plaintiff  Rachel  was  In  the  exercise  of  due 
care.  But  assuming  that  the  reel  was  left 
in  the  highway,  and  that  that  was  some  evi- 
dence of  negligence,  we  think  that  such  neg- 
ligence was  the  remote,  and  not  the  direct 
and  proximate,  cause  of  the  plaintiff  Rachel's 
Injury.  The  material  facts,  with  the  infer- 
ences to  be  drawn  from  them,  are  not  in  dis- 
pute, and  in  such  a  case  the  question  of  re- 
mote or  proximate  cause  is  one  of  law  for 
the  court  Stone  v.  B.  &  A.  R.  Co.,  171  Mass. 
643,  61  N.  B.  1,  41  L.  R.  A.  794;  McDonald 
v.  Snelling,  14  Allen,  290,  299,  92  Am.  Dec. 
768;  Hobos  v.  London  Southwestern  R.  Co., 
L.  R.  (1875)  10  Q.  B.  111-122.    The  defend- 


ant's servants  left  the  reel  In  a  secure  posi- 
tion, lying  on  its  side  in  the  grass,  outside 
the  traveled  part  of  the  street  and  not  in  im- 
mediate proximity  of  it  As  the  reel  was  left, 
It  was  entirely  safe.  It  was  not  possible 
for  a  slight  or  accidental  movement  to  set 
it  in  motion  so  as  to  Injure  others,  as  in  the 
case  of  Lane  v.  Atlantic  Works,  supra.  The 
reel  was  large  and  cumbersome,  and  re- 
quired active  effort  on  the  part  of  a  number 
of  children  to  move  it  from  the  place  where 
it  had  been  left  onto  the  traveled  part  of  the 
highway,  and  set  it  in  motion.  And  In  or- 
der to  injure  the  plaintiff  or  any  other  trav- 
eler on  the  highway,  it  was  necessary  that 
it  should  be  set  in  motion  at  a  time  when 
the  plaintiff  or  other  travelers  were  passing 
along  the  highway.  In  other  words,  In  order 
to  render  the  defendant  liable,  it  must  appear 
not  only  that  it  should  have  anticipated  that 
In  the- ordinary  course  of  events,  Bchool  chil- 
dren would  take  the  reel  from  the  position 
where  it  had  been  securely  left  outside  the 
traveled  part  of  the  road,  but  that  they  would 
set  it  in  motion  on  the  highway  under  such 
circumstances  that  it  was  liable  to  injure  a 
traveler  thereon.  It  seems  to  us  that  con- 
ceding that  there  was  evidence  of  negligence 
on  the  part  of  the  defendant  in  leaving  the 
reel  where  Its  servants  did,  they  could  not 
be  required  to  anticipate  that  this  would 
happen  In  the  ordinary  course  of  events,  and 
therefore  that  the  negligence  was  too  remote* 
See  Speaks  v.  Hughes  (1904)  1  K.  B.  138. 
Exceptions  overruled. 

(185  Mass.  318) 
EMERSON  v.  METROPOLITAN  LIFE  INS. 

CO. 

(Supreme    Judicial    Court    of    Massachusetts. 

Essex.    March  31,  1904.) 

LIFE    INSURANCE— BENEFICIARY'S    RIGHT     OP 

ACTION— SURVIVAL.  IN  ADMINISTRATOR 

—INSTRUCTIONS-FINDINGS. 

1.  Under  Rev.  Laws,  c  118,  §  73,  providing 
that  the  person  to  whom  a  policy  of  life  insur- 
ance is  made  payable  may  sue  thereon  in  his 
own  name,  the  right  of  action  survives  to  th« 
administrator  of  the  beneficiary. 

2.  In  an  action  on  a  life  policy,  the  refusal 
of  a  requested  instruction  that  if,  on  the  date 
of  the  policy,  insured  was  liable  to  have  fits 
or  bad  spells  or  loss  of  consciousness,  he  was 
not  in  sound  health,  was  harmless,  in  view  of 
a  finding  that  insured  had  no  such  difficulties. 

■  Exceptions  from  Superior  Court  Essex 
County;  Chas.  U.  Bell,  Judge. 

Action  by  Elllus  A.  Emerson,  as  administra- 
tor of  the  estate  of  Mary  A.  Varney,  deceas- 
ed, against  the  Metropolitan  Life  Insurance 
Company.  Judgment  for  plaintiff.  Defend- 
ant excepts.    Exceptions  overruled. 

Wm.  H.  Moody  and  Jos.  H.  Pearl,  for  plain- 
tiff. Wm.  M.  Butler  and  Guy  W.  Cox.  for 
defendant 

MORTON,  3.  This  is  an  action  upon  a  pol- 
icy of  Insurance  issued  by  the  defendant  com- 
pany upon  the  life  of  one  John  C.  Varney. 
The  policy  Is  dated  June  13,  1808,  and' la  for 
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$2,000.  It  is  made  payable  "to  Mary  A. 
Varney,  wife  of  the  Insured,  •  •  •  If  liv- 
ing, otherwise  to  the  legal  representatives  of 
the  Insured,  upon  receipt  by  the  company  at 
Its  home  office  and  its  approval  of  the  proofs 
of  death  of  the  insured,  made  in  the  manner, 
to  the  extent,  and  upon  the  blanks  required 
by  condition  sixth,  and  upon  the  surrender 
of  this  policy."  John  O.  Varney  died  Sep- 
tember 30,  1889.  Proofs  of  death  furnished 
by  the  defendant  were  filed  with  It  by  Mary 

A.  Varney  on  or  before  October  12,  1899. 
Mary  A.  Varney  died  October  14,  1889,  and 
the  plaintiff  is  administrator  of  her  estate. 
The  proofs  of  death  furnished  by  her  were 
not  acted  on  by  the  defendant,  but  an  addi- 
tional blank  was  furnished  by  it  to  be  filled 
out  by  the  physician  who  had  attended  Var- 
ney in  1871-1883  and  1886.  The  administra- 
tor completed  this  additional  blank  November 
7,  and  filed  It  with  the  defendant  November  8, 
1809.  The  date  of  the  writ  was  January  21, 
1901.  There  was  a  verdict  for  the  plaintiff, 
and  the  case  is  here  on  exceptions  by  the  de- 
fendant to  the  refusal  of  the  court  to  give 
certain  rulings  that  were  requested. 

The  first  question  is  whether  the  ■  action 
can  be  maintained  by  the  plaintiff,  as  admin- 
istrator of  the  estate  of  the  wife.  We  think 
that  it  can.  The  applications  are  not  before 
us,  and  it  may  be  doubtful  whether,  the  con- 
tract  contained  in  the  policy  is  not  a  con- 
tract between  the  defendant  and  the  wife. 
See  Millard  v.  Brayton,  177  Mass.  533,  69  N. 

B.  436,  52  h.  R.  A.  117,  83  Am.  St  Rep.  294. 
But,  however  that  may  be,  it  is  expressly 

.  provided  by  Rev.  Laws,  c  118,  8  73,  that  "the 
person  to  whom  a  policy  of  life  Insurance, 
issued  subsequent  to  the  eleventh  day  of 
April  in  the  year  eighteen  hundred  and  ninety 
four.  Is  made  payable  may  maintain  an  ac- 
tion thereon  in  his  own  name."  The  policy 
in  this  case  was  Issued  after  April  11,  1894, 
and  comes,  therefore,  within  the  statute.  No 
good  reason  can  be  assigned  why  the  right 
of  action  thus  given  should  not  survive  and 
pass  to  the  administrator  when  It  has  once 
vested,  or  why  the  right  should  be  regarded 
as  a  purely  personal  privilege  bestowed  on 
the  person  to  whom  the  policy  is  made  paya- ' 
ble.  As  we  construe  the  policy,  the  defend- 
ant agreed  to  pay  the  wife,  if  living  at  the 
death  of  the  husband,  $2,000  at  its  office  in 
New  York,  upon  receipt  and  approval  by  the 
company  of  proofs  of  the  death  of  the  hus- 
band, made  in  the  manner  and  to  the  ex- 
tent and  upon  the  blanks  required,  and  upon 
surrender  of  the  policy.  The  beneficiary  could 
not,  of  course,  be  required  to  surrender  the 
policy  except  upon  payment  and,  so  far  as 
appears,  the  defendant  has  refused  to  pay  at 
New  York  or  anywhere.  The  wife  surviv* 
ed  the  husband,  and  proofs  of  death,  on 
blanks  furnished  by  the  defendant  were  fil- 
ed with  the  defendant  by  the  wife  before  her 
death.  It  is  true  that  these  blanks  were  not 
acted  upon  by  the  company,  and  an  addi- 


tional blank  -was  sent  which  was  not  com- 
pleted and  returned,  till  after  her  death,  by 
her  administrator.  But  the  right  of  the  wife, 
or  of  her  estate,  to  the  proceeds  of  the  policy, 
depended  primarily  on  her  surviving  her  hus- 
band. It  might  be  defeated  by  failure  on  her 
part  or  on  the  part  of  her  administrator  to 
comply  with  the  conditions  of  the  policy,  bat 
subject  to  that  contingency,  the  right  to  the 
proceeds  of  the  policy  Tested  in  her.  There  is 
nothing  to  show  that  the  proofs  were  not  sat- 
isfactory as  proofs  of  death,  and  we  think,  as 
already  observed,  that  the  action  can  be  main- 
tained by  her  administrator, 

The  application  was  made'  a  part  of  the 
policy,  and  the  answers  and  statements  were 
declared  to  be  warranties.  One  of  the  condi- 
tions on  which  the  policy  was  issued  was 
that  the  insured  was  at  the  time  in  sound 
health.  The  defendant  contended  that  the 
insured  was  an  epileptic  at  the  time  of  the 
application,  and  that  the  answers  to  certain 
material  questions  were  false,  and  on  all  the 
evidence  requested  the  court  to  direct  a  ver- 
dict for  the  defendant  and  to  Instruct  the 
Jury  that  if  on  the  13th  of  June,  1896,  the 
date  of  the  policy,  the  health  of  the  Insured 
was  such  that  he  was  liable  to  have  fits,  or 
bad  spells,  or  loss  of  consciousness,  he  was 
not  In  sound  health  at  that  time.  The  court 
declined  to  rule  as  thus  requested,  except  so 
far  as  covered  by  the  charge,  and  submitted 
the  case  to  the  Jury  with  the  question,  "Did 
John  C.  Varney,  the  person  insured,  have 
epileptic  fits  prior  to  the  date,  of  his  applica- 
tion for  insurance—June  9,  1898?"  which  the 
Jury  answered  "No." 

There  was  much  evidence  tending  to  show 
that  the  Insured  was  subject  to  epileptic  fits 
at  the  time  when  the  policy  was  Issued,  and 
that  he  died  of  epilepsy.  But  there  was 
also  evidence  of  a  contrary  character.  It 
would  serve  no  useful  purpose  to  attempt  to 
review  the  testimony  in  detail.  The  question 
was  eminently  one  of  fact  for  the  jury,  and 
was  submitted  to  them  with  full  instructions. 
They  were  specially  instructed,  amongst  oth- 
er things,  that  the  policy  did  not  attach  un- 
less at  the  date  of  delivery  the  insured  was 
in  sound  health,  and  that  the  plaintiff  could 
not  recover  unless  he  satisfied  them,  by  a 
fair  preponderance  of  the  evidence,  that  the 
Insured  was  in  sound  health  on.  that  day. 
This  was,  in  substance,  repeated.  We  doubt 
whether  it  could  have  been  ruled  as  matter 
of  law  that  the  insured  was  dot  in  sound 
health,  if  liable  to  have  fits,  or  bad  spells,  or 
loss  of  consciousness.  But,  if  it  should  have 
been  so  ruled,  the  defendant  was  not  harmed 
Ay,  the  refusal  to  Instruct,  as  requested,  be- 
cause the  jury  found  that  the  insured  was 
not  subject  to  epileptic  fits  prior  to  the  date 
of  the  application,  and,  consequently,  that  he 
was  not  liable  to  have  fits,  or  bad  spells,  or 
loss  of  consciousness.       , 

The  result  is  that  we  think  that  the  excep- 
tions should  be  overruled.    So  ordered. 
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(185    Mass.    306) 

MASSACHUSETTS   MUT.    LIFE   INS.   CO. 
t.    GREEN. 

(Supreme    Judicial    Court    of    Massachusetts. 
Hampden.    March  30,  1904.) 

ASSUMPSIT— MONEY  PAID-PLEADING— ALLEGA- 
TION OF  REQUEST— SUBSEQUENT  PROMISE- 
CONSIDERATION— ACCOUNT  ANNEXED— NEC- 
ESSARY AVERMENTS. 

1.  A  count  alleging  that  by  reason  of  certain 
facts  defendant  became  bound  to  repay  money 
to  plaintiff,  because  paid  out  by  plaintiff  for 
defendant's  benefit,  but  failing  to  state  that 
the  money  was  paid  at  defendant's  request,  is 
bad. 

2.  A  subsequent  express  promise  by  defend- 
ant to  pay  a  sum  paid  by  plaintiff  for  defend- 
ant's benefit  is  not  the  equivalent  of  a  previous 
request,  so  as  to  support  a  count  in  assump- 
sit for  money  paid. 

3.  Giving  defendant  an  opportunity  to  ex- 
amine her  own  accounts  is  no  consideration  for 
a  promise  on  her.  part  to  repay  a  sum  paid  by 
plaintiff  for  defendant's  benefit. 

4.  Under  Practice  Act  (Rev.  Laws,  c.  173,  i 
61  cl.  7,  providing  that  the  common  counts 
shall  not  be  used  unitedly,  and  clause  8,  pro- 
viding that  a  count  on  an  account  annexed 
may  be  used  if  one  or  more  items  are  claimed, 
any  of  which  would  be  correctly  described  by 
any  of  the  common  counts,  a  count  on  an  ac- 
count annexed,  includes  by  intendment,  with 
respect  to  the  item  stated  in  the  account,  all 
the  allegations  contained  in  the  common 
counts,  so  that  an  allegation  of  a  request  by, 
defendant  to  pay  money  expended  by  plaintiff 
for  defendant's  use  is  unnecessary, 

5.  A  declaration,  to  recover  money  paid  by 
plaintiff  for  taxes  on  defendant's  land,  con- 
taining a  count  on  an  account  annexed,  a 
count  alleging  payment  for  defendant's  ben- 
efit, a  count  alleging  an  agreement  by  defend- 
ant to  repay,  and  one  counting  on  a  promise  to 
repay  if  plaintiff  would  give  defendant  an 
opportunity  to  examine  her  accounts,  waa  not 
bad  because  it  also  contained  an  allegation  that 
all  counts  were  for  the  same  cause  of  action. 

Appeal  from  Superior  Court,  Hampden 
County. 

Contract  by  the  Massachusetts  Mutual  Life 
Insurance  Company  against  one  Green  to  re- 
cover from  defendant  money  paid  by  plain- 
tiff for  taxes  assessed  on  real  estate  owned 
by  defendant.  A  demurrer  was  sustained  to 
the  declaration,  Judgment  was  ordered  for 
defendant,  and  plaintiff  appealed.  Affirmed 
in  part  and  reversed  in  part 

J.  B.  Carroll  and  W.  H.  McClintock,  for 
appellant    Wm.  M.  McClench,  for  appellee. 

LORING,  J.  In  this  case  both  the  plain- 
tiff and  the  defendant  owned  land  in  the 
northeast  one-fourth  of  section  13,  township 
37  north,  range  13,  in  Cook  county,  111.  The 
plaintiff  received  from  the  proper  authori- 
ties a  bill  for  taxes  on  a  lot  in  said  north- 
east one-fourth,  which  it  paid,  supposing  it 
was  for  a  tax  on  its .  land.  It  turned  out 
subsequently  that  it  was  for  a  tax  on  the 
defendant's  land,  and  thereupon  this  action 
was  brought  to  recover  the  amount  of  the 
tax  from  the  defendant  The  declaration 
contained  four  counts:  The  first  was  a  count 
on  an  account  annexed;    the  second   stated 

t  i.  See  Money  Paid,  vol.  85,  Cent.  Dig.  J  26. 


the  facts,  and  concluded  with  a  statement 
that  by  reason  thereof  the  defendant  be- 
came bound  to  repay  the  money  to  the  plain- 
tiff, because  it  was  paid  for  the  defendant's 
benefit;  the  third  count  added  that  upon 
the  mistake  being  discovered,  the  defendant 
agreed  to  repay  the  amount  to  the  plain- 
tiff; and  in  the  fourth  the  plaintiff  counted 
on  a  promise  to  repay  the  amount  if  the 
plaintiff  would  give  the  defendant  an  oppor- 
tunity to  examine  her  own  accounts.  It  is 
alleged  that  all  the  counts  are  for  the  same 
cause  of  action. 

The  second  count  is  bad  because  it  Is  not 
alleged  that  the  money  was  paid  at  the  de- 
fendant's request  Roxbury  v.  Worcester 
Turnpike  Corp.,  2  Pick.  41;  Winsor  v.  Sav- 
age, 9  Mete.  346;  Middleborough  v.  Taunton, 
2  Cosh.  406;  South  Scituate  v.  Hanover,  9 
Gray,  420;  Blcknell  v.  Blcknell,  111  Mass. 
265;  Mansfield  v.  Edwards,  136  Mass.  15, 
49  Am.  Rep.  1.  This  defect  in  the  second 
count  is  (so  the  plaintiff  contends)  cured 
by  the  allegation  in  the  third  and  fourth 
counts  of  a  subsequent  express  promise  on 
the  part  of  the  defendant  to  pay  this  sum 
to  the  plaintiff.  Its  contention  is  that  a 
subsequent  promise  is  equivalent  to  a  pre- 
vious request,  and  that  Gleason  v.  Dyke, 
22  Pick.  390,  is  an  authority  for  that  prop- 
osition; that  Gleason  v.  Dyke  was  cited  with 
approval  in  Smith  v.  Bartholomew,  1  Mete. 
276,  25  Am.  Dec.  365,  and  never  has  been 
overruled.  But,  although  it  is  not  referred 
to  by  name,  Gleason  v.  Dyke  was  overruled 
by  Dearborn  v.  Bowman,  3  Mete.  155,  so  far 
as  this  ground  for  the  decision  in  Gleason  v. . 
Dyke  goes.  The  original  case  of  Gleason  v. 
Dyke- was  well  decided  on  the  ground  that 
the  plaintiff  was  forced  to  pay  the  money  to 
protect  the  estate  which  the  defendant  had 
a  right  to  redeem  and  did  redeem.  In  the 
subsequent  case  of  Winsor  v.  Savage,  9  Mete. 
346,  348,  it  is  again  stated  that  a  subsequent 
ratification  is  equivalent  to  an  original  re- 
quest But  this  statement  was  obiter,  and 
Dearborn  v.  Bowman  has  since  been  affirmed 
on  this  point  in  Shepherd  v.  Young,  8  Gray, 
152,  69  Am.  Dec.  242,  Chamberlin  v.  Whit- 
ford,  102  Mass.  448,  add  Moore  v.  Elmer,  180 
Mass.  17,  61  N.  E.  250,  and  must  be  taken  to 
be  the  law  of  the  commonwealth.  It  is  not 
necessary  to  discuss  the  cases  cited  by  the 
plaintiff  from  other  Jurisdictions. 

The  plaintiff  has  not  argued  that  the  fourth 
count  is  helped  by  the  allegation  of  a  con- 
sideration which  it  contains.  The  defend- 
ant's right  to  examine  her  own  books  was 
not  within  the  plaintiff's  control,  and  his  giv- 
ing her  an  opportunity  to  do  what  she  had 
a  right  to  do  is  not  a  valid  consideration  tor 
a  promise  on  her  part' 

But  we  are  of  opinion  that  the  demurrer 
to  the  count  on  the  account  annexed  should 
have  been  overruled.  The  defendant's  con- 
tention here  is  that  it  is  not  alleged  in  the 
account  annexed  that  the  money  was  paid 
at  the  request  of  the  defendant.    It  seems  to 
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le  assumed  in  Rider  y.  Robbing,  IS  Mass.  284, 
that  such  an  allegation  was  necessary  at 
common  law,  while  in  Newmarket  Iron  Foun- 
dry t.  Harvey,  28  N.  H.  396,  it  seems  to 
hare  been  assumed  that,  when  the  account 
annexed  was  used  for  money  paid,  the  law 
Imported  the  allegation  that  it  was  paid 
at  the  request  of  the  defendant.  However 
it  may  have  been  at  common  law,  we  are  of 
opinion  that  under  the  practice  act  such  an 
allegation  is,  by  legal  Intendment,  included 
in  the  count.  It  is  provided  by  the  practice 
act  (Kev.  Laws,  c.  173,  |  6)  cl.*7,  that  the 
common  counts  shall  not  be  used  unitedly, 
and  by  clause  8  that  a  count  on  an  account 
annexed  may  be  used  if  one  or  more  items 
are  claimed,  any  of  which  would  be  cor- 
rectly described  by  any  one  of  the  common 
counts.  The  commissioners,  in  a  note  to 
these  two  sections  as  they  were  drafted  by 
them  (Hall's  Mass.  Practice  Act,  160,  161), 
explain  that  their  purpose  in  these  two  sec- 
tions was  to  avoid  the  confusion  resulting 
from  the  use  of  all  the  common  counts  unit- 
edly. What  was  meant  by  that  was  that  the 
practice  of  Inserting  a  number  of  the  com- 
mon counts  to  be  sure  to  cover  the  case  prov- 
ed at  the  trial  led  to  confusion,  and  to 
avoid  that  confusion  the  use  of  more  than 
one  of  the  common  counts  for  one  cause  of 
.  action  or  item  was  forbidden;  and  it  was 
provided  that,  if  the  plaintiff  was  uncertain 
what  common  count  would  meet  the  case 
when  the  evidence  was  in,  he  could  use  a 
count  on  the  account  annexed,  and  that  should 
be  sufficient  if  the  case  proved  would  be 
correctly  described  by  any  one  of  the  common 
counts.  By  the  original  practice  act  (St 
1851,  p.  699,  c.  238,  §  2,  cl.  7)  the  count  on  an 
account  annexed  could  be  used  only  when 
two  or  more  items  were  claimed.  This  left 
a  plaintiff  who  brought  an  action  to  recover 
for  only  one  item  in  the  predicament  of  not 
being  able  to  insert  more  than  one  common 
count  In  his  declaration,  and  of  being. for- 
bidden to  use  the  count  on  an  account  an- 
nexed under  the  statute,  which  allowed  him 
to  do  so  to  meet  his  requirements  In  case 
he  was  not  entirely  certain  what  case  would 
be  shown  In  evidence  when  two  items  were 
claimed.  This  was  corrected  by  the  practice 
act  of  the  following  year,  which  allowed  a 
plaintiff  to  use  a  count  on  an  account  an- 
nexed when  only  one  item  was  claimed  as 
well  as  when  two  or  more  were  in  issue. 
St  1862,  p.  224,  c.  812,  9  2,  cl.  7.  The  re- 
sult is  that  by  force  of  the  statute  a  plaintiff 
who  counts  on  a  count  on  an  account  an- 
nexed has,  In  legal  Intendment  made  with  re- 
spect to  the  Item  stated  in  the  account  annex- 
ed all  the  allegations  contained  in  all  the  com- 
mon counts,  and  the  first  count  in  the  decla- 
ration standing  by  itself  was  good.  We  do 
not  think  that  it-is  bad  because  it  is  alleg- 
ed in  the  declaration  that  all  counts  are  for 
the  same  cause  of  action.  We  cannot  say 
that  the  plaintiff  did  not  insert  the  count  on 
an  account  annexed  for  the  very  purpose  of 


having  that  count  in  the  declaration  m  case 
he  succeeded  In  showing  at  the  trial  that 
the  money  was  paid  at  the  defendant's  re- 
quest, and  that  be  Inserted  the  other  three 
counts  to  meet  his  case  if  he  did  not  suc- 
ceed in  proving  the  defendant  requested  it  to- 
pay  the  tax.  The  result  is  that  the  plaintiff 
has  a  right  to  go  to  trial  for  the  purpose  of 
proving  that  the  money  was  paid  at  the 
defendant's  request  but  for  that  purpose 
only. 

Judgment  sustaining  demurrer  to  first 
count  reversed.  Judgment  sustaining  de- 
murrer to  other  counts  affirmed. 


(US  Mara.  324) 
COMMONWEALTH  T.  BARKER. 

(Supreme    Judicial    Court    of    Massachusetts. 
Suffolk.    March  31.  1904.) 

WITNESSES— COMPETENCY— HUSBAND  AND 
WIFE— CRIMINAL   PROSECUTION. 

1.  Under  Rev.  Laws.  c.  175,  §  20,  subd.  2. 
providing  that  neither  husband  nor  wife  "shall 
be  compelled  to  testify"  in  a  criminal  proceed- 
ing against  each  other,  a  husband  or  wife  may 
testify  in  a  criminal  proceeding  against  the 
other,  if  willing  to  do  so,  irrespective  of  the 
want  of  consent  of  the  one  on  trial. 

Exceptions  from  Superior  Court  Suffolk 
County;    Danl.  W.  Bond,  Judge. 

One  Barker  was  convicted  of  polygamy, 
and  excepts.    Exceptions  overruled. 

John  D.  McLaughlin,  Asst  List  Arty.,  for 
the  Commonwealth.  P.  H.  Kelley,  for  de- 
fendant 

MORTON,  J.  This  is  an  Indictment 
against  the  defendant  for  polygamy.  There 
was  a  verdict  for  the  commonwealth,  and 
the  case  is  here  on  the  defendant's  excep- 
tions. The  person  alleged  to  be  the  lawful 
wife  of  the  defendant  was  called  as  a  wit- 
ness against  him,  and  without  the  consent 
and  against  the  objection  of  the  defendant 
was  allowed  to  testify  to  material  facts  tend- 
ing to  prove  bis  guilt  The  only  question  is 
whether  she  should  have  been  allowed  to  so 
testify  without  his  consent  At  common  law 
a  married  woman  could  not  testify  in  such 
a  case  against  her  husband.  Kelly  ▼.  Drew, 
12  Allen,  107,  90  Am.  Dec.  138.  But  by  vari- 
ous statutes,  which  were  consolidated  in  Gen. 
St.  1860,  c.  131,  SI  13-16,  the  common  law 
was  greatly  changed.  It  was  changed  still 
more  by  St  1870,  p.  801,  c.  893,  which  was 
substantially  re-enacted  in  Pub.  St  1882,  c 
169,  |  18  et  seq.,  and  in  Rev.  Laws,  c.  175, 
§  20  et  seq.  It  is  now  provided  that  "any 
person  of  sufficient  understanding,  although 
a  party,  may  testify  in  any  proceeding,  civil 
or  criminal,  in  court  or  before  a  person  who 
has  authority  to  receive  evidence,  except  as 
follows:  First,  neither  husband  nor  wife  shall 
testify  as  to-  private  conversations  with  each 
other.  Second,  neither  husband  nor  wife 
shall  he.  compelled  to  testify  in  the  trial  of 
an  indictment  complaint  or  other  criminal 
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proceeding  against  each  other."  Rev.  Laws, 
a  175,  §  20.  The  effect  of  these  provisions 
is  to  render  every  person  competent  to  tes- 
tify, except  that  husband  and  wife  cannot 
testify  to  private  conversations,  or  be  com- 
pelled to  testify  In  criminal  proceedings 
against  each  other.  There  is  nothing  which 
prevents  a  husband  or  wife  from  testifying 
against  the  other  in  criminal  proceedings  If 
the  one  testifying  is  willing  to  do  so.  The 
competency  of  the  one  testifying  In  such  a 
case  does  not  depend  on  the  consent  of  the 
other..  The  only  limitation  is  that  the  hus- 
band or  the  wife  cannot  be  compelled  to 
testify.  The  case  of  Kelly  v.  Drew,  supra, 
relied  on  by  the  defendant,  arose  under  the 
General  Statutes,  and  consequently  Is  not 
applicable  to  the  case  before  us.  The  stat- 
utes cited  from  pther  states  differ  materially 
from  our  own,  and  do  not  affect  its  con- 
struction. 
Exceptions  overruled. 


(185   Mass.  310) 

FIRST  UNIVERSALIST  SOC.  IN  SALEM 
v.  BRADFORD,  Treasurer. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    March  80,  1904.) 

REIJQIOUS      SOCIETIES— PROPERTY— TAXATION 
—EXEMPTIONS— DEVISES— SUCCESSION  TAX. 

1  1.  St  1889,  p.  1211,  c  466,  providing  that  the 
personal  property  of  literary,  benevolent,  char- 
itable, scientific,  and  temperance  societies,  and 
the  real  estate  belonging  to  them  and  occupied 
by  them  or  their  officers  for  the  purpose  for 
which  they  were  incorporated,  shall  be  exempt 
from  taxation,  but  that  none  of  the  real  or  per- 
sonal estate  of  such  corporation  shall  be  ex- 
empt when  any  portion  of  the  income  or  profits 
therefrom  is  divided  among  their  members  or 
stockholders,  or  used  for  other  than  literary, 
educational,  benevolent,  charitable,  scientific, 
or  religions  purposes,  etc.,  does  not  apply  to  re- 
ligious societies,  the  houses,  etc.,  of  which  are 
exempted  from  taxation  by  Pub.  St  c  11,  §  5, 
cl.  7. 

2.  Whether  a  devise  to  a  corporation  is  ex- 
empt from  succession  taxation  imposed  by  St. 
1891,  p.  1028,  c  425,  §  1,  depends  on  whether 
the  corporation  is  one  whose  property  is  gener- 
ally exempt  from  taxation,  and  not  whether 
the  property  which  passes  by  the  devise  is  ex- 
empt from  yearly  taxation  under  general  laws. 

3.  The  property  of  a  religious  corporation  be- 
ing generally  exempted  from  taxation  by  Pub. 
St  c.  11,  S  o,  cl.  7,  such  a  society  was  not  sub- 
ject to  a  succession  tax  imposed  by  St.  1891,  p. 
1028,  c.  425,  §  1,  on  the  devise  of  a  dwelling 
house  and  certain  of  the  furniture  contained 
therein,  to  be  used  by  the  church  as  a  parson- 
age. 

Case  reserved  from  Supreme  Judicial 
Court,  Essex  County;  Jas.  M.  Morton,  Judge. 

Bill  for  instructions  by  the  First  Univer- 
salis! Society  in  Salem  to  determine  a  claim 
of  Edward  8.  Bradford,  as  State  Treasurer 
and  Receiver  General,  for  a  succession  tax 
assessed  on  a  devise  and  bequest  to  com- 
plainant A  probate  decree  was  rendered 
holding  that  the  property  was  not  subject  to 
the  tax,  and  on  appeal  to  the  Supreme  Court 
the  case  was  reserved  for  the  full  court  Af- 
firmed* 


Frederic  B.  Greenhalge,  Asst  Atty.  Gen., 
for  Treasurer..  Win,  H.  Rollins,  for  First 
Universalist  Soc.  In  Salem. 

LORING,  J.  Walter  S.  Dickson,  by  his 
last  will  and  testament  which  was  duly  ad- 
mitted to  probate  in  June,  1900,  devised  to 
the  First  Universalist  Society  in  Salem  a 
parcel  of  land,  "with  the  dwelling  house  and 
outbuildings  thereon  (the  same  •being  used 
and  occupied  by  me  as  a  homestead)  to  be 
used  and  occupied  only  as  a  parsonage  for 
said  Church,  and  for  the  same  purpose  I  give 
said  Church  all  the  carpets  in  my  said  home- 
stead and  all  the  furniture  therein  not  other- 
wise disposed  of  by  me."  The  Treasurer  of 
the  Commonwealth  claims  that  a  succession 
tax  is  due  on  this  devise  and  bequest  under 
St  1891,  p.  1028,  c  425,  {  1,  now  Rev.  Laws, 
c.  15,  §  1.  The  devisee  claims  that  the  devise 
and  bequest  come  within  the  clause  except- 
ing from  the  operation  of  the  act  property 
which  shall  pass  "to  or  for  the  use  of  char- 
itable, educational  or  religious  societies  or  In- 
stitutions the  property  of  which  IS  by  law- 
exempt  from  taxation." 

This  clause  of  exemption  does  not  find  In 
our  statutes  the  counterpart  which  its  lan- 
guage would  lead  one  to  expect  There  is 
no  clause  In  the  general  laws  exempting  the 
property  of  charitable,  educational,  and  re- 
ligious societies  or  Institutions  from  taxation. 
More  than  that  there  is  no  clause  which  In 
terms  exempts  the  property  of  charitable  and 
educational  institutions  from  taxation.  The 
only  act  in  June,  1900,  which  applied  to 
charitable  and  educational  institutions,  was 
St  1889,  p.  1211,  c.  465,  now  Rev.  Laws,  c 
12,  9  5,  cl.  8.  That  act  applies  to  "literary, 
benevolent,  charitable  and  scientific  institu- 
tions and  temperance  societies,"  and  provides 
that  the  personal  property  of  such  institu- 
tions and  societies  incorporated  within  the 
commonwealth,  and  the  real  estate  belonging 
to  them  and  occupied  by  them  or  their  offi- 
cers for  the  purpose  for  which  they  were 
Incorporated,  shall  be  exempt  with  a  proviso 
that  none  of  the  real  or  personal  estate  of 
such  corporations  shall  be  exempt  "when  any 
portion  of  the  income  or  profits  of  the  busi- 
ness of  such  corporations  is  divided  among 
their  members  or  stockholders  or  used  or  ap- 
propriated for  other  than  literary,  education- 
al, benevolent  charitable,  scientific  or  re- 
ligious purposes."  Where  the  income  of  prop- 
erty is  used  to  support  the  institution,  the 
property  of  such  institutions  is  exempt  under 
the  act  when  Invested  in  personal  securities, 
but  is  taxable  when  invested  in  real  estate. 
The  property  of  religious  societies  did  not 
come  within  this  act  but  was  dealt  with  by 
Pub.  St  c  11,  8  5,  cl.  7,  now  Rev.  Laws,  c 
12,  $  5,  cl.  7.  That  clause  provides  that 
"houses  of  religious  worship  owned  by  a  re- 
ligious society  or  held  in  trust  for  the  use 
of  religious  organizations,  and  the  pews  and 
furniture  except  for  parochial  purposes," 
shall  be  exempt    Both  the  personal  and  real 
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property  of  a  religious  society  Is  taxable, 
even  although  the  income  la  used  to  support 
religious  worship  (see  Pub.  St  c.  11,  |  22, 
now  Rev.  Laws,  c.  12,  §  25;  Trustees  of 
Greene  Foundation  v.  Boston,  12  Cush.  54; 
Boston  Society  of  Redemptorist  Fathers  v. 
Boston,  129  Mass.  178);  and  this  applies  to 
real  estate  used  as  a  parsonage  (Third  Con- 
gregational Society  of  Springfield  v.  Spring- 
field, 147  Mass.  396,  18  N.  B.  68). 

The  contention  of  the  Treasurer  is  that  the 
exemption  clause  in  question  is  to  be  con- 
strued to  provide  that  property  which  shall 
pass  to  or  for  the  use  of  charitable,  educa- 
tional, or  religious  societies  or  institutions 
la  to  be  exempt  to  the  extent  to  which  the 
property  of  such  societies  and  institutions  is 
exempt  by  general  laws  of  taxation.  We  are 
of  opinion  that  the  exemption  depends  upon 
this  question:  Is  the  society  or  institution 
one  whose  property  is  generally  exempt  from 
taxation?  and  that  the  question  was  not:  Is 
the  property  which  passes  to  the  society  or 
Institution  one  which  will  be  exempt  from 
yearly  taxation  under  general  laws  7 

In  stating  what  the  test  is,  we  have  stat- 
ed that  It  is  whether  the  property  of  the 
society  or  institution  is  generally  exempt 
from  taxation,  because  no  charitable,  educa- 
tional, or  religious  society  or  institution  is 
wholly  exempt  from  taxation,  as  has  already 
appeared.  There  are  or  may  be  charitable 
or  educational  institutions  none  of  whose 
property  is  exempt,  namely,  institutions 
where  "any  portion  of  the  income  or  profits 
of  the  business  of  such  corporations  Is  divid- 
ed among  their  members  or  stockholders  or 
used  or  appropriated  for  other  than  literary, 
educational,  benevolent,  charitable,  scientific 
or  religious  purposes,"  and  it  evidently  was 
Intended  to  exclude  these  from  this  clause 
of  exemption.  The  objection  to  the  construc- 
tion which  the  Treasurer  Is  contending  for  is, 
in  the  first  place,  that  it  is  not  what  the  lan- 
guage used  means.  The  act  provides  that 
property  which  passes  to  charitable,  educa- 
tional, or  religious  societies  or  institutions, 
•the  property  of  which- is  by  law  exempt 
from  taxation,"  shall  be  exempt  from  a  suc- 
cession tax;  It  does  not  provide  that  property 
which  passes  to  such  societies  or  institutions 
shall  be  exempt  to  the  extent  to  which  the 
property  passing  to  them  will  be  exempt 
from  taxation  when  held  by  them.  To  adopt 
the  construction  here  contended  for  is  to 
read  into  the  act  a  clause  which  is  not  there. 
In  the  second  place,  the  thing  dealt  with  by 
the  two  exemptions  is  altogether  different 
Exemption  from  the  succession  tax  deals 
with  the  passing  of  property  to  a  legatee  or 
devisee;  the  exemption  from  yearly  taxation 
deals  with  the  holding'  of  property— with  the 
purpose  for  which  property  is  held.  As  a 
rule,  a  legacy  or  devise  is  not  given  for  a 
purpose.  For  that  reason  it  would  be  diffi- 
cult to  apply  the  exemption  from  yearly  tax- 
ation to  the  passing  of  property,  and  we  do 
not  think  that  the  Legislature  Intended  to 


adopt  that  as  the  test  of  exemption  In  case 
of  the  succession  tax. 

It  happens  in  the  case  at  bar  that  the  prop- 
erty Is  devised  and  bequeathed  for  a  parson- 
age; that  is  to  say,  it  happens  in  the  case  we 
have  before  us  that  the  way  In  which  and 
the  purpose  for  which  the  property  deVised 
and  bequeathed  is  to  be  held  is  stated  and 
established.  But  this  is  an  accident,  and  an 
accident  which  is  not  only  the  exception  rath, 
er  than  the  rule,  but  is  a  rare  exception.  In 
most  cases  real  estate  Is  devised  or  personal 
property  bequeathed  to  charitable,  education- 
al, or  religious  societies  or  Institutions  with 
a  full  right  in  the  society  or  institution  to 
use  or  transfer  and  convey  it  as.  it  may 
please.  There  is  no  reason  for  supposing 
that  the  Legislature  thought  the  form  in 
which  the  property  passes  to  it  to  he  sig- 
nificant There  is  no  reason  for  supposing 
that  in  case  of  a  devise  or  a  legacy  to  an 
educational  institution,  which  can  be  chan- 
ged by  it  the  next  day,  the  liability  to  a 
succession  tax  is  to  be  determined  by  the 
fact  that  it  is  personal  property,  in  which 
case  It  would  not  be  taxable  under  the  rule 
contended  for  by  the  Treasurer,  in  place  of 
its  being  real  estate,  In  which  case  it  would 
be  taxable  under  that  rule. 

And,  again,  there  is  no  reason  to  suppose 
that  the  Legislature  intended  that  a  succes- 
sion tax  should  be  imposed  on  a  legacy  to 
a  religious  society,  but  not  on  a  legacy  to  an 
educational  institution.  Yet  If  the  conten- 
tion of  the  Treasurer  is  right,  this  result 
would  follow,  for  the  personal  property  of 
an  educational  institution  Is  exempt  while 
the  personal  property  of  a  religious  society 
is  subject  to  yearly  taxation. 

For  these  reasons,  we  are  of  opinion  that 
the  test  Is  this:  Is  the  society  or  Institution 
one  whose  property  is  generally  exempt  from 
taxation?  Their  houses  of  religious  worship 
are  the  principal  property  held  by  religious 
societies,  and  we  are  of  opinion  that  a  be- 
quest and  a  devise  to  a  religious  society  is 
not  subject  to  a  succession  tax. 

Decree  affirmed. 

(186  Mass.   821) 

SNOW  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(two  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    March  31,  1904.) 

CARRIER— INJURY  TO  PASSENGER— SPELLS  OF 
DIZZINESS— SUBSEQUENT  FALL-LIABILITY— 
LETTERS  MAKING  CLAIM— ADMISSIBILITY. 

1.  A  passenger  injured  in  a  railroad  colli- 
sion, and  suffering  thereafter  from  attacks  of 
dizziness,  cannot  recover  for  a  broken  wrist  re- 
sulting from  a  fail  occasioned  by  such  an  attack 
while  she  was  standing  in  a  sink  to  examine  a 
leak  in  a  water  pipe. 

2.  Letters  by  a  claimant  for  damages  from  a 
railroad  company  for  personal  injuries,  stating 
the  claim  and  the  amount  demanded,  are  admis- 
sible, in  a  subsequent  action  for  the  injuries,  as 
bearing  on  the  genuineness  and  extent  thereof. 

Exceptions  from  Superior  Court  Suffolk 
County. 
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Actions  by  Eva  F.  Snow  and  by  Theodore 
Snow  against  the  Mew  York,  New  Haven  & 
Hartford  Railroad  Company.  Verdicts  for 
plaintiffs  insufficient  in  amount;  and  they  ex- 
cept   Exceptions  overruled. 

James  E.  Cotter  and  James  F.  McAnar- 
ney,  for  plaintiffs.  Choate  &  Hall,  for  de- 
fendant. 

MORTON,  J.  These  are  two  actions  of 
tort,  which  were  tried  together.  The  first  is 
for  injuries  received  by  the  female  plaintiff 
In  a  collision  on  the  defendant's  railroad  on 
December  16,  1899,  while  a  passenger;  and 
the  second  is  by  the  husband  for  expenses 
and  loss  of  consortium.  The  liability  was 
admitted,  and  the  only  question  in  each  case 
was  the  amount  of  the  damages.  The  ver- 
dicts were  unsatisfactory  to  the  plaintiffs, 
and  the  cases  are  here  on  their  exceptions  to 
certain  rulings  and  instructions  and  to  the 
admission  of  certain  testimony. 
'  There  was  testimony  tending  to  show  that, 
as  the  result  of  the  injuries  received,  the  fe- 
male plaintiff  became  subject  to  attacks  of 
dizziness,  which  continued  at  Intervals  from 
the  time  of  her  Injury  down  to  the  time  of 
the  trial,  which  occurred  In  May,  1903,  and 
there  was  testimony  tending  to  show  that  on 
one  occasion,  when  alone  in  her  home  sever- 
al months  before  the  trial,  she  got  into  a  pan- 
try sink  by  means  of  a  chair,  to  see  about  a 
leak  in  the  water  pipe  above  the  sink,  and 
while  standing  in  the  sink  had  an  attack 
of  dizziness,  and  fell  to  the  floor,  and  broke 
her  wrist  She  offered  to  show  the  pain  and 
other  Inconveniences  which  she  suffered  from 
the  broken  wrist  but  the  court  excluded  the 
evidence,  and  instructed  the  jury  not  to.  con- 
sider the  consequences  of  the  broken  wrist 
as  they  were  too  remote,  and  the  defendant 
was  not  responsible.  The  plaintiff  excepted 
to  these  rulings  and  instructions,  and  this 
constitutes  the  first  exception. 

The  case  of  Raymond  v.  Haverhill,  168 
Mass.  382,  47  N.  B.  101,  would  be  decisive 
on  this  point  except  for  the  fact  that  it  was 
a  highway  case.  It  was  held  in  that  case  that 
the  plaintiff,  whose  right  ankle  had  been  In- 
jured by  a  defect  in  a  sidewalk  in  the  de- 
fendant city,  so  that  it  became  weak,  and 
was  liable  at  times  to  turn  and  fall  to  sup- 
port her,  could  not  recover  for  injuries  receiv- 
ed by  her  in  consequence  of  a  fall  due  to  the 
failure  of  the  ankle  to  support  her  as  she 
was  stepping  from  a  chair  to  a  settee  while 
assisting  in  preparing  for  an  entertainment 
in  a  public  hall.  It  was  held  that  the  In- 
juries so  received  were  not  the  direct  and 
Immediate  results  of  the  Injury  received  in 
consequence  of  the  defect  in  the  public  way, 
but  were  due  to  a  new  and  Independent  cause. 
It  is  true  that  cities  and  towns  are  not  lia- 
ble for  consequential  injuries  resulting  from 
defects  In  the  public  ways.  Nestor  v.  Fall 
River,  183  Mass.  265,  67  N.  E  248.  But 
there  waa  a  strong  intimation  In  Raymond  v. 


Haverhill,  supra,  that  If  the  action  had  Deen 
for  negligence  at  common  law,  the  later  in- 
juries could  not  have  been  considered  as  the 
natural  and  proximate  result  of  the  Injury  re- 
ceived In  consequence  of  the  defect  in  the 
sidewalk.  And  if  in  that  case  what  took 
place  was  regarded  as  constituting  a  new  and 
Intervening  cause— as  it  was— we  do  not  see 
how  what  took  place  in  the  present  case  can 
be  otherwise  regarded.  The  breaking  of  the 
wrist  certainly  was  not  the  direct  result  of 
the  collision  that  caused,  or  may  have  caused, 
conditions  which  contributed  to  it  and  but 
for  whose  existence  it  would  not  perhaps 
have  happened.  But  it  cannot  be  justly 
said,  it  seems  to  us,  that  the  collision  was 
the  proximate  cause  of  the  broken  wrist 
That  was  due  to  her  getting  up  into  the 
pantry  sink  to  look  at  the  leak  in  the  water 
pipe,  and  was  the  result  of  voluntary  and  in- 
dependent action  on  her  part  The  plaintiff 
relies,  amongst  other  cases,  on  Brown  r. 
Chicago,  etc.,  R.  R.,  54  Wis.  842,  11  N.  W. 
356,  911,  41  Am.  Rep.  41.  But  thl»  court  ex- 
pressly declined  to  follow  that  case  in  Ray- 
mond v.  Haverhill,  supra.  We  think  that 
this  exception  must  be  overruled.   - 

The  remaining  exception  relates  to  the  ad- 
mission of  two  communications  sent  by  the 
plaintiff  to  the  defendant  The  plaintiff  ob- 
jected to  their  admission  on  the  ground  that 
they  related  to  a  compromise  of  the  plain- 
tiff's claim.  The  letters  cannot  be  regarded 
as  offers  of  compromise.  They  were  a  state- 
ment of  the  plaintiff's  claim  and  of  the 
amount  which  she  demanded,  and  were  ad- 
missible as  bearing  upon  the  genuineness 
and  extent  of  her  injuries.  See  Snow  v. 
Batchelder,  8  Cush.  513;  Harrington  v.  Lin- 
coln, 4  Gray,  563,  64  Am.  Dec.  95. 

Exceptions  overruled. 


(IS  Mum.  SS0> 

GERDINO   v.   BAST  TENNESSEE    LAND 

CO.    MOWRY  v.  SAME.    MYRICK  T. 

SAME.    BEAL  v.  SAME. 

(Supreme  Judicial' Court  of  Massachusetts. 
Suffolk.    April  1,  1904.) 

CREDITORS'  BILLS  —  EFFECT  —  DECREES— EX- 
TRATERRITORIAL FORCE— CREDITORS'  ELEC- 
TION—WAIVER  OF  OTHER  REMEDIES— NON- 
CONTRIBUTINO  CREDITORS. 

1.  A  decree  of  the  United  States  Circuit 
Court  sustaining  a  bill  as  a  general  creditors' 
bill,  and  appointing  receiverB  to  take  possession 
of  the  property,  of  a  corporation  for  the  purpose 
of  reducing  it  into  money  and  distributing  it 
pro  rata  among  the  creditors,  has  no  effect,  of 
its  own  force,  beyond  the  territorial  limits  of 
the  state  in  which  the  decree  is  entered,  and,  as 
a  matter  of  comity,  will  not  be  allowed  by- 
courts  of  another  state  to  prevail  against  any 
remedy  which  its  laws  afford  to  its  own  citi- 
zens against  property  of  the  corporation  within 
its  jurisdiction. 

2.  Where  a  nonresident  creditor  voluntarily 
becomes  a  party  to  insolvency  proceedings,  he 
thereby  elects  to  take  advantage  of  and  become* 
bound  by  those  proceedings,  and  cannot  there- 
after resort  to  remedies  against  the  property  of 
the  insolvent  in  other  states,  to  which  other- 
wise he  would  have  a  right  to  have  recourse* 
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S.  One  who  holds  a  judgment  for  his  claim  in 
insolvency  proceedings  in  another  state,  which 
he  has  not  sought  to  have  avoided,  cannot  main- 
tain a  bill  to  enforce  his  demand  by  attachment 
of  the  Insolvent's  property  in  this  state,  irre- 
spective of  whether  the  person  who  reduced  his 
claim  to  judgment  had  any  authority  so  to  do 
or  not. 

4.  Creditors  who  elect  to  prove  the  interest 
due  on  bonds  in  insolvency  proceedings  thereby 
make  election  as  to  the  bonds,  and,  by  proving 
on  such  bonds  as  collateral,  they  elect  to  prove 
on  the  note  secured  by  them,  and  cannot  there- 
after bring  attachment  proceedings  to  reach  the 
principal  of  the  debt  in  another  state. 

5.  A  creditor  who  elected  not  to  contribute  to 
the  prosecution  of  suits  under  an  order  in  insol- 
vency proceedings  that  they  should  be  conduct- 
ed for  the  benefit  of  the  contributors,  but  who 
lay  by  for  nearly  four  years  and  a  half  after 
such  election,  and  for  nearly  three  years  after 
the  suits  had  been  brought  to  a  successful  issue 
by  the  efforts  of  those  who  had  contributed, 
had  no  standing  in  equity  to  maintain  a  bill  to 
attach  the  funds  made  available  by  such  suits. 

Eeport  from  Supreme  Judicial  Court,  Suf- 
folk County;  Jas.  B.  Richardson,  Judge. 

Separate  bills  of  equitable  attachment  by 
Gerding,  Mowry,  Myrlck,  and.  Beal  against 
the  East  Tennessee  Land  Company.  In  the 
Superior  Court  the  case  was  reported  to  the 
Supreme  Judicial  Court    Bills  dismissed. 

Jerome  Templeton,  for  plaintiffs.  Wm. 
Hepburn  Russell,  Wm.  Beverly  Winslow, 
Lewis  G.  Parmer,  and  Geo.  W.  Easley,  for 
defendant 


LORINQ,  J.  On  Noyember  18,  1893,  a 
general  creditors'  bill  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
Division  of  the  Eastern  District  of  Tennes- 
see against  the  East  Tennessee  Land  Com- 
pany, a  corporation  created  by  the  state  of 
Tennessee,  and  having  its  principal  place  of 
business  in  that  state.  On  November  20, 
1893,  a  decree  was  made  in  said  suit  declar- 
ing that  the  land  company  was  insolvent, 
directing  all  creditors  to  come  in  and  prove 
their  claims  on  or  before  April  1,  1894,  and 
appointing  receivers  to  take  possession  of  its 
property  and  collect  all  sums  due  to  it  Act- 
.ing  in  pursuance  of  this  decree,  and  of  sub- 
sequent orders  recited  In  the  opinion  In  Hay» 
-ward  v.  Leeson,  176  Mass.  310,  324,  57  N.  E. 
656,  49  L.  R.  A  725,  and  hereinafter  stated, 
suits  were  begun  in  the  superior  court  of  this 
■commonwealth  to  recover  from  one  Leeson 
and  one  Hopewell  secret  profits  realized  by 
them  as  promoters  of  the  company.  These 
suits  were  held  by  this  court,  in  Hayward  v. 
Leeson,  to  be  well  brought  It  appeared, 
however,  that  there  had  been  no  assignment 
of  these  claims  to  the  receiver,  and  for  that 
reason  it  was  held  that  the  suits  should  have 
been  begun  in  the  name  of  the  company.  In 
pursuance  of  that  opinion,  the  receiver  was 
allowed  to  amend  by  making  the  company 
the  nominal  plaintiff.  East  Tennessee  Land 
•Co.  v.  Leeson,  178  Mass.  206,  59  N.  E.  639. 
These  suits  have  been  before  the  court  twice 
since  then.  East  Tennessee  Land  Co.  v.  Lee- 
son, 183  Mass.  37,  66  N.  E.  427;  East  Tennes- 
vee  Land  Co.  v.  Leeson,  185  Mass.  — ,  69  N. 


E.  851.  The  suits  now  before  us  are  four 
bills  of  equitable  attachment,  brought  by 
persons  claiming  to  be  creditors  of  the  East 
Tennessee  Land  Company  for  the  purpose  of 
having  the  funds  which  this  court  held  were 
due  to  that  company  from  Leeson  and  Hope- 
well applied  in  payment  of  the  debts  due 
these  plaintiffs,  respectively.  Three  of  them 
were  originally  filed  in  October,  1900,  and  one 
(that  by  Beal)  in  December,  1902.  They 
have  been  defended  by  the  receiver  in  the 
name  of  the  company. 

The  principal  defense  set  up  is  that  these 
plaintiffs  have  voluntarily  become  parties  to 
the  general  creditors'  suit  In  the  United 
States  Circuit  Court  In  Tennessee,  and  for 
that  reason  cannot  maintain  these  bills  of 
equitable  attachment  in  this  state. 

The  decree  of  the  Circuit  Court  of  the 
United  States  sustaining  the  bill  as  a  gen- 
eral creditors'  bill,  and  appointing  receivers 
to  take  possession  of  the  property  of  the  com- 
pany for  the  purpose  of  reducing  It  into 
money  and  distributing  it  pro  rata  among 
the  creditors  of  the  company,  has  the  'same 
effect  as  an  involuntary  assignment  in  in- 
solvency proceedings.  It  Is  settled  in  this 
country  that  such  a  sequestration  has  no  ef- 
fect proprio  vigore,  beyond  the  territorial 
limits  of  the  state  in  question,  and  that  as 
matter  of  comity,  It  will  not  be  allowed  by 
the  courts  of  another  state  to  prevail  against 
any  remedy  which  the  laws  of  the  latter  af- 
ford to  Its  own  citizens  against  property  of 
the  company  within  its  jurisdiction.  Taylor 
v.  Columbian  Ins.  Co.  14  Allen,  353;  Witters 
v.  Globe  Savings  Bank,  171  Mass.  425,  426, 
50  N.  B.  932.  And  we  assume,  for  the  pur- 
poses of  this  case,  that  citizens  of  other 
states,  not  citizens  of  the  state  in  which  the 
attachment  is  made,  are  entitled  to  the  same 
rights  against  property  in  this  state.  See,  in 
this  connection,  Blake  v.  McClung,  172  U.  S. 
239,  19  Sup.  Ct.  105,  43  L.  Ed.  432,  and  Id., 
176  U.  S.  59,  20  Sup.  Ct  307,  44  L.  Ed.  371. 
See,  also,  Blake  v.  Williams,  6  Pick.  286,  308, 
17  Am.  Dec.  372;  Sturtevant  v.  Armsby  Co., 
66  N.  H.  557,  23  Atl.  368,  49  Am.  St  Rep. 
627;  Paine  v.  Lester.  44  Conn.  196,  26  Am. 
Rep.  442;  Milne  v.  Moreton,  6  Bin.  353,  6  Am. 
Dec.  466.  Indeed,  the  courts  of  New  York 
go  so  far  as  to  extend  this  right  to  citizens  ot 
the  same  state  as  the  insolvent  Barth  v. 
Backus,  140  N.  T.  230,  35  N.  B.  425,  23  L.  R. 
A.  47,  37  Am.  St  Rep.  545.  Myrlck  is  a  citi- 
zen of  Massachusetts.  The  other,  three  plain- 
tiffs are  citizens  of  states  other  than  the 
state  of  Tennessee;  being  Gerding  and  B.eal, 
citizens  of  New  York,  and  Mowry,  a  citizen 
of  the  state  of  Rhode  Island. 

We  are  of  opinion  that  where  a  nonresi- 
dent creditor  voluntarily  becomes  a  party 
to  the  insolvency  proceedings,  he  thereby 
elects  to  take  advantage  of,  and  become 
bound  by,  those  proceedings,  and  cannot 
thereafter  resort  to  remedies  against  the 
property  of  the  insolvent  in  other  states,  to 
which  otherwise  he  would  have  a  right  to 


Digitized  by 


Google 


208 


70  NORTHEASTERN  REPORTER. 


(Mass. 


hare  recourse.  See  Wilson  v.  Keels,  54  S. 
C.  545,  82  S.  E.  702,  71  Am.  St  Rep.  816. 
This  depends  upon  a  principle  similar  to  that 
on  which  It  Is  held  that  a  creditor  of  another 
state,  who  voluntarily  submits  to  such  in- 
voluntary proceedings,  Is  bound  by  a  dis- 
charge granted  In  the  course  thereof,  as  to 
which  see  Cole  v.  Cunningham,  133  U.  S.  107, 
114,  10  Sup.  Ot  289,  33  L.  Ed.  538. 

It  remains  to  state  in  detail  the  claims  of 
each  of  the  four  plaintiffs,  and  in  what  way 
they  have  become  parties,  if  they  have  be- 
come parties,  to  the  insolvency  proceedings 
in  the  Circuit  Court  of  the  United  States  for 
the  Southern  Division  of  the  Eastern  Dis- 
trict of  Tennessee: 

The  first  bill  now  before  us  is  brought  by 
one  Gerdlng  as  assignee  of  one  Metssner. 
By  deed  dated  February  1,  1893,  Melssner 
conveyed  to  the  East  Tennessee  Land  Com- 
pany a  tract  of  land  for  $28,000.  Of  this 
purchase  money,  $500  was  paid  down,  and 
three  notes  were  given  by  the  land  company 
for  the  balance— one  for  $7,500,  and  the  other 
two  Tor  $10,000  each— and  these  three  notes 
were  secured  by  10  first  mortgage  bonds  of 
the  company,  for  $1,000  each.  The  first  two 
notes  have  been  paid.  The  note  in  question 
was  dated  February  1,  1893,  and  was  due 
February  1,  1894.  Melssner  proved  his  note 
and  the  10  bonds  in  the  insolvency  proceed- 
ings, and  they  are  allowed  in  the  decree  es- 
tablishing the  debts  of  the  East  Tennessee 
Land  Company.  Before  stating  the  terms 
of  this  decree,  and  how  it  dealt  with  the 
Melssner  claim,  it  will  be  necessary  to  state 
more  in  detail  the  proceedings  in  the  Cir- 
cuit Court  of  the  United  States.  On  March 
23,  1894  (that  is  to  say,  in  the  March  next 
after  the  November  in  which  the  creditors' 
bill  was  filed),  suit  was  brought  by  the  Cen- 
tral Trust  Company  of  New  York,  trustee 
under  a  mortgage  of  the  property  of  the  land 
company,-  to  foreclose  said  mortgage;  and, 
by  an  order  dated  the  same  day,  the  two 
suits  were  consolidated.  On  February  27, 
1897,  a  decree  was  entered  in  the  consoli- 
dated causes,  in  which,  after  It  is  declared 
that  the  mortgage  was  duly  executed,  that 
bonds  secured  by  it  are  outstanding,  and  that 
the  lien  thereby  created  is  a  valid  lien  on 
the  property  thereby  conveyed,  it  is  decreed 
that  the  amount  of  the  said  mortgage  debt 
which  has  been  proved  is  $1,110,686.58,  "and 
that  bonds  of  said  issue  to  the  par  value  of 
$54,150  are .  outstanding,  in  addition  to  those 
proven  in  these  causes,  as  enumerated  above, 
for.  which  no  claims  have  been  filed  in  these 
causes,  and  the  names  of  the  holders  of 
which  are  unknown  to  the  court,  and  that 
there  Is  now  due  and  payable  to  the  holders 
of  said  $54,150  of  bonds  the  principal  of  said 
bonds,  together  with  interest  thereon,  as 
shall  hereafter  be  proved  to  be  unpaid  there- 
on upon  presentation  of  said  bonds  for  pay- 
ment out  of  the  proceeds  of  sale  as  herein- 
after provided:"  It  is  then  declared  that  the 
first  bill  "baa  been  sustained  as  a  general 


creditors'  bill,  and  the  assets  of  said  corpo- 
ration shall  be  sold  and  applied  to  the  pay- 
ment of  its  debts,  under  the  several  bills  in 
these  consolidated  causes";  and  it  is  decreed 
(1)  by  paragraph  11,  that  the  receivers'  In- 
debtedness amounts  to  $9,631.10;  (2)  by  par- 
agraph 21,  that  the  indebtedness  of  the  com- 
pany secured  by  vendor's  liens  on  land  of  the 
company,  which  are  prior  in  point  of  time  to 
the  time  of  the  mortgage,  is  $141,794.15;  (3) 
by  paragraph  22,  that  the  indebtedness  of 
the  company  secured  by  vendor's  liens  which 
are  subsequent  in  point  of  time  to  the  time 
of  the  mortgage  amount  to  $23,439.06;  (4)  by 
paragraph  23,  that  the  Indebtedness  secured 
by  pledge  of  personal  property  amounts  to 
$202,407.09;  and  (5)  by  paragraph  24,  that  the 
amount  of  the  unsecured  debt  of  the  com- 
pany is  $226,818.04.  As  part  of  each  of  the 
paragraphs  aforesaid  Is  a  statement  in  detail 
giving  the  names  of  the  several  creditors, 
and  the  amounts  found  to  be  due  to  them,  re- 
spectively, covered  by  the  paragraph  in  ques- 
tion. The  decree  makes  provision  for  the 
sale  of  the  property  of  the  company,  and, 
after  doing  so,  "it  is  further  ordered,  ad- 
Judged,  and  decreed  that  the  several  persons 
mentioned  in  paragraphs  11,  21,  22,  and  23 
of  this  decree  are  creditors  of  the  East  Ten- 
nessee Land  Company  to  the  amounts  shown 
to  be  severally  due  them  by  the  recitals  in 
said  paragraphs,  and  it  is  therefore  adjudged 
and  decreed  that  they  have  and  recover  from 
the  East  Tennessee  Land  Company  the 
amounts  severally  due  to  them  as  aforesaid, 
and  that,  as  to  any  balance  due  them  after 
the  proceeds  of  any  and  all  properties  upon 
which  there  are  specific  liens  in  their  favor 
have  been  applied,  they  shall  be  general  cred- 
itors of  the  East  Tennessee  Land  Company, 
and,  as  such,  entitled  to  their  pro  rata  share 
of  its  general  estate,  and  the  proceeds  of  its 
property  not  otherwise  appropriated  under 
the  terms  of  this  decree;  that  the  several 
persons  mentioned  In  paragraph  24  of  this 
decree  are  creditors  of  the  East  Tennessee 
Land  Company  to  the  amounts  shown  to  be 
severally  due  them  by  the  recitals  in  said 
paragraph,  and  it  is  therefore  adjudged  and 
decreed  that  they  have  and  recover  of  the 
East  Tennessee  Land  Company  the  amounts 
severally  due  them  as  aforesaid."  Melss- 
ner's  10  bonds  are  Included  in  the  $1,110,- 
686.58  mentioned  in  paragraph  11,  and  his 
note  is  included  in  the  $141,794.15  mentioned 
in  paragraph  21.  By  paragraph  32  of  said 
decree  It  Is  provided  that  "no  part  of  the  dis- 
tributive share  herein  directed  to  be  paid  to 
Frederick  Melssner  or  Charles  H.  Younger 
upon  their  vendor's  lien,  or  upon  the  bonds 
held  by  them  as  collateral  security,  shall  be 
paid  to  them  until  the  further  order  of  this 
court"  This  proviso  was  inserted  in  said 
decree  because  it  was  claimed  by  the  re- 
ceiver that  there  Is  nothing  due  to  Melssner, 
because,  by  the  written  agreement  of  pur- 
chase, a  proportionate  part  of  the  price 
should  be  abated  in  case  there  was  a  failure 
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of  title  In  acreage  warranted  by  the  deed, 
and  that  there  Is  In  fact  such  a  failure  of 
title.  Meissner  assigned  his  claim  to  the 
plaintiff  Gerding  after  the  rendition  of  said 
decree.  After  the  assignment  Gerding 
brought  a  petition  of  Intervention,  which  is 
still  pending.  The  lands  conveyed  by  Meiss- 
ner "are  in  the  possession  of  John  K.  Hay- 
ward  as  receiver  of  the  East  Tennessee  Land 
Company,  pending  the  determination  of  the 
rights  of  the  parties  under  said  petitions  of 
Intervention  and  the  answers  thereto  In  said 
consolidated  causes."  It  Is  plain  that  the 
owner  of  the  Meissner  note,  or  of  the  bonds 
given  as  collateral  security  for  the  payment 
of  It,  has  voluntarily  become  a  party  to  the 
insolvent  proceedings  In  the  Circuit  Court 
of  the  United  States;  that  Gerding  succeeded 
to  his  rights,  and  is  now  pursuing  them  in 
these  proceedings.  Under  these  circum- 
stances, he  cannot  maintain  a  bill  of  equita- 
ble attachment  against  the  property  of  the 
company  in  this  commonwealth.  As  against 
this  plaintiff,  the  title  of  the  receiver  is  good, 
as  matter  of  comity. 

The  second  suit  was  originally  brought  by 
one  Daniel  A.  Mowry.  He  died  August  11, 
1901,  and  Classen  Mowry,  the  administrator 
of  his  estate,  has  been  admitted  to  prosecute 
the  bill.  Mowry  owned  eight  bonds,  which 
be  Intrusted  to  one  Schumacher,  and  which 
were  proved  by  Schumacher,  and  are  includ- 
ed in  the  $1,110,686.58  covered  by  paragraph 
11  of  the  decree.  It  appears  that  there  is  a 
contest  between  Mowry  and  the  Harriman 
Land  Company  as  to  whether  Mowry's  judg- 
ment has  become  its  property,  and  Mowry 
to  a  stockholder  in  the  land  company.  That 
is  Immaterial  here.  It  appears  further  that 
Mowry  also  claims  that  Schumacher,  to 
whom  he  Intrusted  his  bonds,  had  no  author- 
ity to  have  .them  reduced  to  judgment. 
Whether  he  had  or  not,  judgment  on  them  has 
been  recovered  in  the  consolidated  causes, 
which  Mowry  has  not  sought  to  have  avoid- 
ed, although  those  causes  are  still  pending. 
The  owner  of  this  claim  now  holds  Judgment 
'  for  it  in  the  Insolvency  proceedings,  and  can- 
not maintain  this  bill  to  enforce  his  demand 
by  attachment  of  property  In  this  common- 
wealth. 

The  third  bill  Is  brought  by  one  Nathaniel 
W.  Myrick,  claiming  by  assignment  from  the 
executor  and  executrix  of  Nathaniel  Myrick. 
Nathaniel  was  the  holder  of  a  note  for  $3,- 
120  secured  by  mortgage  bonds  of  the  East 
Tennessee  Land  Company  of  the  par  value 
of  $3,100.  In  addition,  be  held  mortgage 
bonds  of  the  face  value  of  $11,000.  The  ex- 
ecutor and  executrix  of  Nathaniel  Myrick 
"filed  the  interest  coupons  for  a  time  prior  to 
April  1,  1894,  amounting  to  the  sum  of  $717.- 
85,"  in  the  insolvency  proceedings  in  the  Cir- 
cuit Court  of  the  United  States,  and  they 
are  included  in  the  $1,110,686.58  covered  by 
paragraph  11  of  the  decree.  After  the  entry 
of  this  decree,  covering.  Inter  alia,  these 
coupons,  the  executor  and  executrix  assigned 
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to  the  plaintiff  the  note  for  $3,120,  the  bonds, 
and  claim  for  $717.85,  under  the  decree  of 
February  27, 1887.  On  the  insolvency  of  the 
company  and  the  bringing  of  the  general 
creditors'  bill,  creditors  were  put  to  their 
election  as  to  the  course  to  be  pursued  by 
them,  and  among  the  creditors  who  bad  to 
make  their  election  were  the  executor  and 
executrix  of  Nathaniel  Myrick.  They  elect- 
ed to  prove  under  the  insolvency  proceedings 
the  Interest  due  on  said  bonds  which  remain- 
ed unpaid  for  a  time  prior  to  April  1,  1804. 
We  are  of  opinion  that  they  could  not  sep- 
arate the  debt  in  making  an  election,  and 
that  by  proving  on  the  coupons  they  made 
an  election  as  to  the  bonds,  and  by  proving 
on  the  collateral  they  made  an  election  as 
to  the  note  for  $3,120,  for  which  $3,100  of 
the  bonds  were  held  as  security.  The  pres- 
ent plaintiff  has  succeeded  to  the  rights  of 
the  executor  and  executrix,  and  to  nothing 
more,  and  is  precluded  from  maintaining  this 
bill  by  the  voluntary  action  of  his  assignor 
in  becoming  a  party  to  the  Insolvency  pro- 
ceedings in  the  Circuit  Court  of  the  United 
States  In  Tennessee. 

The  fourth  bill  is  brought  by  one  Beal,  who 
owns  five  bonds,  of  the  face  value  of  $5,000, 
being  $5,000  of  the  $54,150  of  bonds  out- 
standing in  the  hands  of  persons  unknown, 
covered  by  the  concluding  subsection  of  par- 
agraph 11  of  the  decree  of  February  27, 1897. 
After  the  entry  of  this  decree,  to  wit,  on 
March  26,  1897,  Beal  filed  his  intervening 
petition  In  the  insolvency  proceedings.  This 
was  allowed,  'and  referred  to  a  master,  who 
reported  on  July  12,  1897,  that  Beal  owned 
the  five  bonds,  and  that  there  was  due  there- 
on, on  July  1,  1896,  the  sum  of  $5,881.25. 
Subsequently,  to  wit,  on  July  2,  1898,  Beal 
procured  an  order  to  be  entered  allowing  him 
to  dismiss  his  intervening  petition  and  with- 
draw his  bonds.  It  appears  that  on  Febru- 
ary 5,  1898,  the  Central  Trust  Company  filed 
a  motion  In  the  consolidated  causes  "to  dis- 
charge Receiver  Hayward  because  the  serv- 
ices of  a  receiver  in  these  causes  are  no 
longer  required;  or  (b)  failing  in  this,  that 
said  Central  Trust  Company  be  absolved 
from  the  costs  of  the  receivership  hereafter." 
This  came  on  to  be  heard,  and  on  April  11, 
1898,  In  the  order  entered  on  this  motion,  it 
is  declared  that  there  are  still  matters  which 
require  the  services  of  a  receiver;  that  from 
and  after  the  entry  of  the  order  In  question 
the  costs  and  expenses  of  the  receivership 
shall  In  no  event  be  taxed  to  the  trust  com- 
pany or  to  Its  sureties,  nor  to  the  funds  pro- 
duced or  realized  from  the  mortgaged  prop- 
erty foreclosed  therein.  The  order  then  re- 
cites that  the  chief  purpose  In  retaining  said 
receiver  Is  for  the  enforcement  of  certain 
claims,  the  proceeds  of  which  will  go  to  the 
general  creditors,  and  as  to  which  the  trust 
company  is  charged  with  no  duty.  There- 
upon "it  Is  ordered  that  the  receiver  continue 
the  prosecution  of  said  suits  only  in  the 
event  that  creditors  of  the  East  Tennessee 
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Land  Company  who  are  parties  to  these  caus- 
es shall  provide  securities  for  the  costs  of 
such  suits;  including  the  expenses  of  the  re- 
ceiver and  his  counsel,  for  such  sums  and 
in  such  form  and  amount  as  the  clerk  of  the 
court  may  deem  adequate  and  satisfactory, 
and  to  be  sufficient  to  protect  the  Central 
Trust  Company  from  being  charged  or  liable 
for  any  such  expense  from  the  date  of  the 
entry  of  this  order.  It  is  further  ordered 
that  the  creditors  so  indemnifying  the  receiv- 
er as  aforesaid,  and  who  shall  elect  to  fur- 
ther continue  the  prosecution  of  said  suits 
or  actions,  shall  be  entitled  to  the  proceeds 
or  benefits  thereof  to  the  extent  of  their  re- 
spective claims,  and  to  the  proceeds  of  all 
property  and  assets  hereafter  coming  into 
the  hands  of  said  receiver,  to  the  exclusion 
of  other  creditors  and  persons  who  do  not, 
within  thirty  days  after  notice  to  the  solicit- 
ors for  the  respective  parties  of  the  entry 
of  this  order,  Join  in  providing  security  for 
the  payment  of  further  costs  and  expenses 
as  hereinbefore  required."  On  May  23,  1888, 
the  Harrlman  Land  Company,  claiming  to 
be  entitled  by  assignment  to  claims  covered 
by  the  decree  of  February  27,  1897;  amount- 
ing to  $1,224,397.80,  filed  its  bond  under  said 
order.  On  June  24,  1898,  it  having  been 
made  to  appear  to  the.  court  that  sufficient 
time  had  not  been  allowed  to  creditors  resid- 
ing at  a  distance,  the  time  within  which  bonds 
could  be  filed  was-  extended  for  20  days; 
and,  if  creditors  filed  their  bonds  within  said 
20  days,  it  was  ordered  that  they  should  have 
the  same  rights  as  those  complying  with  the 
original  order.  Within  said  20  days  another 
creditor  filed  a  bond.  The  suits  In  this  com- 
monwealth against  Leeson  and  Hopewell 
have  been  prosecuted  by  the  receiver  since 
then  under  these  orders.  By  the  terms  of  the 
original  order  of  April  11,  1898,  any  creditor 
who  wished  to  participate  in  the  prosecution 
of  these  suits  bad  "thirty  days  after  notice 
to  the  solicitors  of  the  respective  parties  of 
the  entry  of  this  order"  in  which  to  make 
his  election.  Beal  was  then  a  party  to  the 
consolidated  causes;  appearing  there  by  his 
solicitors,  Washburn,  Pickle  &  Turner.  More- 
over, when  Beal  withdrew,  on  July  2,  1898, 
the  further  time  allowed  for  electing  to 
share  or  not  to  share  in  these  suits  had  not 
expired.  Full  opportunity  was  given  to  Beal 
to  join  in  the  prosecution  of  them  at  a  time 
when  the  outcome  of  them  had  not  become 
assured.  When  the  bills  against  Leeson  and 
Hopewell  were  filed  In  the  superior  court  in 
this  commonwealth,  does  not  appear;  neither 
does  it  appear  when  they  were  heard  in  that 
court  They  first  came  on  for  hearing  in 
this  court  In  December,  1899,  and  the  deci- 
sion reported  In  176  Mass.  310,  was  rendered 
January  15,  1900.  That  opinion  may  be  tak- 
en to  have  brought  those  suits  to  a  successful 
termination.  When  Beal  filed  the  bill  In  eq- 
uity now  before  us,  does  not  appear.  But  it 
was  not  sworn  to  until  December,  1902;  that 
is  to  say,  nearly  three  years  after  the  suits 


against  Leeson  and  Hopewell  had  become  a 
success.  The  plaintiff  Beal  elected  not  to 
contribute  to  the  prosecution  of  these  suits. 
He  allowed  other  creditors  to  contribute  to 
the  expense  of  conducting  them  under  an  or- 
der that  they  should  be  conducted  for  the 
benefit  of  the  contributors.  He  lay  by  for 
nearly  four  years  and  a  half  after  he  elected 
not  to  contribute  to  the  prosecution  of  these 
suits,  and  for  nearly  three  years  after  these 
suits  had  been  brought  to  a  successful  issue 
by  the  efforts  of  those  who  did  contribute. 
He  then  undertook  to  step  in  and  appropriate, 
to  himself  the  fruits  of  the  expenditures  of 
those  who  did  contribute.  He  has  no  stand- 
ing in  equity  to  maintain  such  a  bill.  He 
does  not  stand  in  the  situation  he  would  have 
stood  In,  had  these  suits  against  Leeson  and 
Hopewell  been  conducted  at  the  expense  of 
the  company.  They  were  in  fact  conducted 
by  creditors,  and  at  the  expense  of  creditors. 
Under  these  circumstances,  Beal,  who  elected 
not  to  contribute  to  these  suits,  must,  in  eq- 
uity, yield  to  the  prior  rights  of  the  credit- 
ors who  contributed  to  them  and  prosecuted 
them  to  a  successful  termination. 

It  has  been  argued  at  length  by  the  plain- 
tiffs that  the  creditors'  bill  in  Tennessee  was 
a  fraud  on  the  court  In  addition,  we  have 
been  urged  not  "to  permit  the  fund  to  be 
taken  from  its  jurisdiction  without  assurance 
that  the  interest  of  creditors  nonresident  in 
Tennessee,  and  especially  Massachusetts  citi- 
zens, will  be  fully  protected,  and  It  is  sub- 
mitted that  upon  the  facts  disclosed  upon 
the  record,  no  such  assurance  can  be  given, 
but  on  the  contrary,  it  appears  that  the  ad- 
ministration in  Tennessee  will  deny  all  of 
these  plaintiffs  any  share  or  participation  In 
the  fund";  and  they  rely  on  what  was  said 
by  this  court  in  Buswell  v.  Order  of  the  Iron 
Hall,  161  Mass.  224,  234-236,  36  N.  E.  1065, 
23  L.  R.  A.  846,  in  support  of  that  request. 
The  question  in  Buswell  v.  Order  of  the  Iron 
Hall  was  whether  this  court  should  allow  the 
Massachusetts  assets  collected  by  a  Massa- 
chusetts receiver  of  an  insolvent  association, 
which  had  its  origin  and  principal  place  of 
business  in  Indiana,  to  be  administered  In 
Massachusetts  for  the  benefit  of  Massachu- 
setts creditors,  or  whether  we  should  direct 
those  Massachusetts  assets. to  be  transmitted 
to  the  receiver  in  Indiana,  to  be  administer- 
ed there  for  the  benefit  of  all  creditors,  in- 
cluding those  who  were  citizens  of  Massa- 
chusetts. The  investigation  to  be  entered 
upon  was  an  investigation  as  to  the  amount 
of  the  fund  in  the  Indiana  court,  and  the 
order  of  distribution-  adopted  there.  Without 
deciding  that  such  an  inquiry  as  was  directed 
in  that  case  could  be  made  in  such  suits  as 
those  now  before  us,  and  that  what  was  said 
there  is  applicable  here,  it  is  enough  to  die- 
pose  of  the  contention  made  here  to  say  that 
there  is  nothing  in  the  conduct  of  the  case 
in  the  Circuit  Court  of  the  United  States 
which  raises  a  question  as  to  these  plaintiffs 
having  justice  done  to  them.    It  appears  that 
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the  consolidated  causes  are  still  pending  in 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Tennessee,  and  for  that  rea- 
son that  court  can  deal  more  fully  with  the 
rights  of  all  parties.  Indeed,  no  other  court 
can  deal  so  fully  with  the  conflicting  rights 
of  all  Interested  as  that  court,  which  has  be- 
fore It  all  the  parties  Interested,  who  choose 
to  intervene,  So  far  as  the  contention  that 
that  suit  Is  a  fraud  on  that  court,  and  has 
been  used  as  an  instrument  of  fraud  in  de- 
priving these  plaintiffs  of  their  rights  as  cred- 
itors, it  is  enough  to  say  that  these  bills  are 
not,  either  with  respect  to  tha  parties  de- 
fendant or  the  allegations  made,  bills  on 
which  such  a  ground  of  suit  can  be  pursued. 

It  appears  that  on  February  2,  1903,  an 
order  was  entered  in  these  suits  appointing 
a  receiver  to  collect  any  sums  paid  by  Leeson 
and  Hopewell  in  the  two  suits  brought 
against  them  in  the  name  of  the  East  Ten- 
nessee Land  Company,  to  be  held  by  him  un- 
til the  report  In  these  suits  had  been  heard  by 
this  court 

The  entry  In  each  of  these  suits  must  be: 
Plaintiff  not  entitled  to  maintain  his  bill. 
As  against  the  plaintiff  Hay  ward,  receiver  is 
entitled  to  the  fund  In  the  hands  of  the  re- 
ceiver in  this  suit  When  the  fund  In  the 
hands  of  the  last-named  receiver  has  been 
disposed  of,  this  bill  Is  to  be  dismissed,  with 
costs. 

078  N.  T.  127) 

TAFT  T.  LITTLE. 

(Court  of  Appeals  of  New  York.    March  22, 

1004.) 

EVIDENCE  AT  FORMER  TRIAL-ADMISSIBIUTT 

—  MEMORANDA  — DECEASED    WITNESS  — 

BEST  AND  SECONDARY  EVIDENCE. 

1.  Where  plaintiff  reads  portions  of  the  evi- 
dence taken  on  a  former  trial,  on  the  ground 
that  they  contained  admissions  against  defend- 
ant's interest,  the  latter  may  read  any  other 
portions  of  the  same  evidence  which  explained 
such  admissions. 

2.  In  order  to  refresh  his  memory,  a  witness 
may  use  memoranda  as  to  certain  items  of  work 
and  materials,  made  by  another  and  proved  to 
be  correct 

8.  Where  a  witness  In  proceedings  before  a 
referee  dies,  and  before  the  evidence  is  finally 
submitted  the  referee  also  dies,  on  a  subsequent 
hearing  before  another  referee  such  testimony 
is  not  Inadmissible  on  the  ground  that  the  for- 
mer hearing  was  not  a  trial  within  Code  Civ. 
Proc.  |  830,  allowing  evidence  of  a  deceased 
witness  taken  at  a  former  trial  to  be  introduced 
where  the  parties  against  whom  the  testimony 
was  offered  had  the  opportunity  to  cross-exam- 
ine such  witnesses, 

4.  In  an  action  to  recover  for  work  and  ma- 
terial furnished  under  an  oral  agreement  sup- 
plementary to  a  written  contract,  it  was  error 
to  allow  plaintiff's  witness  to  testify  what  was 
extra  work,  without  producing  the  contract  and 
specifications,  or  accounting  for  their  absence. 

5.  In  an  action  to  recover  for  extra  work, 
the  exclusion  of  a  complaint  in  a  previous  ac- 
tion bronght  by  plaintiff,  a  subcontractor, 
against  his  principal,  covering  the  same  claim, 
is  error,  where  the  issue  is  as  to  whether  de- 
fendant had  dealt  directly  with  plaintiff  as  an 
independent  contractor  or  as  a  subcontractor. 


UIm  BrHtanoe,  VOL  IP,  Cent  Dig.  U  UB,  Mis. 


Appeal  from  Supreme  Court;  Appellate 
Division,  First  Department 

Action  by  Enos  N.  Taft,  assignee  of  George 
Rtker,  against  William  McCarty  Little,  in- 
dividually and  as  executor  of  Augusta  Mc- 
Carty Little.  From  a  judgment  of  the  Appel- 
late Division' (79  N.  Y.  Supp.  507)  affirming  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Alexander  Thaln  and  Burton  Thompson 
Beach,  for  appellant  Robert  Thome,  fox 
respondent 

WERNER,  J.  The  plaintiff,  as  assignee  In 
bankruptcy  of  one  George  Riker,  recovered 
a  Judgment  against  the  defendant  Individ, 
ually  and  as  executor  of  nis  mother's  estate, 
for  labor  and  materials  furnished  by  Rlker 
for  the  alteration  of  a  building  then  owned 
by  the  defendant  and  his  mother,  and  situate 
at  the  corner  of  Fourth  avenue  and  Seven- 
teenth street  in  the  city  of  New  York. 

The  principal  question  litigated  upon  the 
trial  was  whether  the  labor  and  materials 
referred  to  were  furnished  by  Rlker  -upon 
the  direct  and  independent  request  of  the  de- 
fendant or  whether  the  former  was  purely 
the  subcontractor  of  the  principal  contractors, 
D.  C.  Weeks  &  Son,  and  was  to  look  to  them 
for  payment  of  his  claim. 

Upon  this  Issue  the  referee  herein  found 
that  labor  and  materials  of  the  value  of  12,- 
832.20  had  been  furnished  by  Riker  directly 
to  the  defendant  at  the  tatter's  request  act- 
ing for  himself  and  his  mother,  and  Judg- 
ment was  directed  accordingly.  This  judg- 
ment was  unanimously  affirmed  at  the  Ap- 
pellate Division,  so  that  the  only  questions 
open  to  review  In  this  court  are  those  arising 
upon  exceptions  taken  to  rulings  during  the 
course  of  the  trial. 

L  The  referee  excluded  certain  evidence 
given  by  the  defendant  upon  a  former  trial, 
which  his  counsel  offered  to  read  upon  the 
last  trial.  The  defendant  was  not  present  at 
the  last  trial,  owing  to  bis  absence  from  the 
state.  The  action  had  been  previously  tried, 
almost  to  completion,  before  another  referee, 
who  died  before  the  case  was  submitted  to 
him  for  decision.  Upon  the  last  trial  the 
plaintiff  was  permitted  to  read  from  the  rec- 
ord of  the  former  trial  parts  of  the  testimony 
then  given  by  the  defendant  because  they 
were  claimed  to  be  admissions  against  his  in- 
terest Defendant's  counsel  offered  to  read 
from  the  same  record  otner  parts  of  defend- 
ant's testimony,  Insisting  that  they  were  ex- 
planatory of  the  parts  Introduced  by  the 
plaintiff,  but  upon  the  objections  of  plain- 
tiff's counsel,  they  were  excluded.  If  the 
testimony  offered  by  the  defendant  was  in 
fact  explanatory  of  that  introduced  by  the 
plaintiff,  it  was  clearly  competent  (Matter  of 
Chamberlain,  140  N.  Y.  890,  893,  35  N.  B. 
002,  87  Am.  St  Rep.  668),  but  the  learned 
Appellate  Division  held,  and  we  think  cor- 
rectly, that  there  is  nothing  In  the  record 
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to  show  that  the  rejected  evidence  was  ex- 
planatory of  other  evidence  received  at  the 
instance  of  the  plaintiff.  Counsel  for  the 
appellant  did,  It  is  true,  finally  offer  to  read 
other  parts  of  the  record  "explanatory  of  the 
questions  and  answers  read  by  the  other 
side,"  but  this  was  followed  by  the  reading 
of  quite  a  number  of  questions,  the  answers 
to  which  are  not  printed  in  the  record,  and  it 
is  therefore  impossible  to  determine  wheth- 
er the  evidence  which  appellant's  counsel 
thus  sought  to  introduce  was  really  explana- 
tory or  not.  The  ruling  that  appellant's  coun- 
sel would  be  permitted  to  read  "any  part  that 
gives  the  remainder  of  an  answer  to  a  ques- 
tion" indicated  that  the  learned  referee  took 
too  narrow  a  view  of  the  subject,  but,  taking 
Into  account  the  vagueness  of  the  record  in 
this  respect,  as  well  as  the  fact  that  the  judg- 
ment must  be  reversed  In  any  event,  we  sim- 
ply suggest,  for  the  guidance  of  the  court  and 
counsel  upon  another  trial,  that,  when  plain- 
tiff's counsel  had  read  portions  of  defend- 
ant's evidence  on  the  theory  that  they  were 
admissions- against  his  interest,  it  was  com- 
petent for  the  defendant  to  have  read  in  his 
own  behalf  any  other  portion  of  the  same  evi- 
dence tending  to  explain  such  admissions. 

2.  Defendant  Insists  that  it  was  error  to 
permit  the  plaintiff's  witness,  Biker,  to  tes- 
tify from  a  paper,  made  many  years  before 
the  trial,  as  to  certain  items  of  work  and  ma- 
terials, and  their  value.  The  record  disclo- 
ses that  the  paper  was  a  memorandum  made 
by  Riker'g  bookkeeper  from  items  appear- 
ing upon  his  books.  These  items  were  en- 
tered from  original  data  furnished  by  Biker's 
foreman,  under  the  supervision  of  Biker,  and 
the  latter  testified,  not  only  that  he  had  per- 
sonal knowledge  of  their  correctness,  but 
that,  after  glancing  at  the  paper,  he  could 
speak  from  memory.  This  practice  was  well 
within  the  settled  rule  permitting  the  use  of 
memoranda  to  refresh  the  recollection  of  a 
witness.  Wise  v.  Phoenix  PIre  Ins.'  Co.,  101 
N.  T.  637,  4  N.  E.  634;  Blgelow  v.  Hall,  91 
N.  Y.  145,  147;  Howard  v.  McDonough,  77 
N.  Y.  582. 

3.  Another  group  of  exceptions  taken  by 
the  defendant  relates  to  the  reading  in  evi- 
dence, on  behalf  of  the  plaintiff,  of  certain 
portions  of  the  testimony  of  the  deceased  wit- 
ness, D.  C.  Weeks,  one  of  the  firm  who  had 
the  principal  contract  with  the  defendant 
for  the  alteration  of  the  building  in  ques- 
tion. The  trial  on  which  this  witness  had 
testified  was  never  formally  terminated,  be- 
cause the  former  referee  had  died  before  the 
evidence  was  finally  submitted  to  him.  For 
this  reason  it  is  claimed  that  the  former  hear- 
ing was  not  a  trial  within  the  meaning  of  sec- 
tion 830  of  the  Code  of  Civil  Procedure,  which 
provides:  "Where  a  •  *  •  witness  has 
died    *    •    •    since  the  trial  of  an  action, 

*  *     •     the   testimony   of   the   decedent 

*  *  *  taken  or  read  in  evidence  at  the  for- 
mer trial  or  hearing,  may  be  given  or  read 
In  evidence  at  a  new  trial  or  hearing   •   •    • 


by  either  party.  •  •  •*•  It  was  admitted 
that  on  the  hearing  before  the  first  referee 
the  witness  Weeks  had  been  examined  and 
cross-examined  in  the  plaintiff's  case,  and 
that  subsequently  the  defendant  put  in  his 
ease  and  rested.  "The  fundamental  ground 
upon  which  evidence  given  by  a  witness,  who 
afterwards  dies,  may  be  read  in  evidence  up- 
on a  subsequent  trial,  is  that  it  was  taken  in 
an  action  or  proceeding  where  the  parties 
against  wbom  it  is  offered,  or  their  privies, 
have  had  both  the  right  and  the  opportunity 
to  cross-examine  the  witness  as  to  the  state- 
ment offered."  Young  v.  Valentine,  177  N. 
Y.  347,  69  N.  E.  643.  Here  the  defendant  had 
full  opportunity  to  cross-examine  the  witness, 
and  availed  himself  of  It  We  think  that  the 
former  hearing  was  a  trial  within  the  mean- 
ing and  spirit  of  the  section  quoted.  The  ap- 
pellant urges,  however,  that  under  the  case 
of  Beals  v.  Guernsey,  8  Johns.  446,  5  Am. 
Dec.  348,  the  record  was  not  admissible  with- 
out the  production  of  the  postea  of  the  for- 
mer trial.  The  postea  is  simply  evidence 
that  a  trial  was  pending,  and  not  that  it  was 
legally  concluded.  Pitton  v.  Walter,  1 
Strange,  162;  White  v.  Kibllng,  11  Johns. 
128.  Here  there  was  no  question  of  the  pend- 
ency of  the  former  trial.  The  exceptions  un- 
der this  head,  therefore,  present  no  error. 

4.  A  more  serious  question  Is  presented, 
however,  by  the  exceptions  of  the  defendant 
to  the  evidence  of  the  plaintiff's  witness, 
Biker,  and  the  evidence  of  the  deceased  wit- 
ness, Weeks,  read  in  behalf  of  the  plaintiff, 
which  was  relied  upon  to  show  that  the  items 
involved  in  plaintiff's  claim  were  extra  work, 
and  not  included  in  the  contract  of  the  de- 
fendant with  Weeks  &  Son.  Early  in  the 
trial  of  the  case  It  appeared  that  the  work 
upon  the  defendant's  building  had  been  per- 
formed under  a  written  contract  between  the 
latter  and  D.  C.  Weeks  &  Son,  and  pursuant 
to  plans  and  specifications  therein  referred  to. 
It  was  also  shown  that  Weeks  &  Son  had  en- 
tered Into  a  written  subcontract  with  Biker, 
the  plaintiffs  assignee,  for  a  portion  of  the 
work.  It  Is  true  that  the  complaint  herein 
was  framed  on  the  theory  of  a  quantum 
meruit  for  work  performed  and  materials 
furnished,  and  that  defendant's  answer  was 
in  effect  simply  a  general  denial;  but,  when 
it  became  evident  that  there  were  written 
contracts,  plans,  and  specifications  covering; 
the  bulk  of  the 'work  and  materials,  these> 
written  instruments  should  have  been  pro- 
duced to  show  whether  the  work  and  mate- 
rials for  which  plaintiff  now  seeks  to  recover 
were  within  the  original  contracts  or  not. 
If,  as  claimed  by  the  plaintiff,  the  written 
instruments  could  not  be  found,  then  the 
foundation  should  have  been  laid  for  the  in- 
troduction of  secondary  evidence.  But  this 
was  not  done.  Although  there  is  some  evi- 
dence tending  to  show  that  the  contracts, 
plans,  and  specifications  could  not  be  found, 
the  trial  did  not  proceed  upon  the  theory 
that  the  plaintiff  was  giving  secondary  evi- 
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deuce  of  their  contents.  On  the  contrary, 
the  plaintiff  gave  direct  evidence  tending  to 
show  the  performance  of  work  and  the  fur- 
nishing of  materials,  and  their  value.  This 
was  supplemented  by  the  bald  statements  of 
witnesses  that  this  work  and  these  materials 
were  extra,  and  were  not  within  the  original 
contracts,  plans,  and  specifications.  This 
summary  method  of  establishing  the  plain- 
tiff's case  utterly  Ignored  the  rule  that  a 
claim  for  extra  work  or  materials,  based  up- 
on an  alleged  oral  agreement,  supplemen- 
tary to  a  written  contract  which  may  or  may 
not  cover  all  the  work  and  materials  furnish- 
ed, necessarily  involves  proof  of  the  original 
contract,  for  without  such  proof  it  cannot 
be  determined  whether  the  claim  for  extra 
compensation  is  well  founded  or  not  This 
rule  is  very  simply  and  clearly  stated  by 
Lord  Abinger,  C.  B.,  in  Buxton  v.  Cornish, 
12  M.  &  W.  420-429,  as  follows:  "When  an 
action  is  brought  for  work  done,  and  a  wit* 
ness  proves  that  the  plaintiff  did  the  work, 
but  that  it  was  done  under  a  written  con- 
tract, then  you  put  in  the  contract  for  the 
purpose  of  showing  what  is  included  within 
It  and,  when  it  is  read,  you  find  that  the 
contract  does  not  include  the  particular  work 
for  which  the  action  is  brought"  See,  also, 
Vincent  v.  Cale,  Moody  &  M-;  s.  c,  3  Carr. 
A  P.  481;  and  CoUyer  v.  Collins,  17  Abb. 
Prac.  467,  op.  Leonard,  P.  J.,  476.  We  think 
it  was  error  for  the  learned  referee  to  per- 
mit plaintiff's  witnesses  to  state  what  was 
extra  work,  without  producing  the  plans, 
specifications,  and  contracts,  or  at  least  prop- 
erly accounting  for  their  nonproduction. 

5.  The  appellant  also  challenges  the  cor- 
rectness of  the  referee's  ruling  excluding  the 
complaint  in  an  "action  by  Rlker,  the  plain- 
tiff's assignor,  against  Weeks  &  Son,  the 
principal  contractors  above  referred  to,  and 
offered  in  evidence  herein  by  the  defendant 
It  is  practically  conceded  that  the  allegations 
of  that  complaint  covered  the  same  work  and 
materials  for  which  the  plaintiff  now  seeks 
to  recover  in  this  action,  and.  It  is  obvious 
that  the  pleading  was  offered  in  evidence  to 
contravene  plaintiff's  present  claim.  That  it 
was  competent  for  that  purpose  cannot  be 
doubted,  and  the  learned  Appellate  Division 
so  decided;  but  it  was  thought  that  the  erro- 
neous ruling  was  harmless,  because  there 
was  other  evidence  establishing  the  same 
fact,  and  because  the  referee  had  certified 
that  he  had  allowed  the  plaintiff  to  recover 
only  upon  those  items  which  were  directly 
ordered  by  the  defendant  These  suggestions 
are  well  enough  so  far  as  they  go,  but  the 
fact  remains  that  the  real  question  in  the 
case  was  whether  the  defendant  had  dealt 
-with  Rlker  directly  and  as  an  Independent 
contractor,  or  as  the  subcontractor  of  Weeks 
A  Son.  The  complaint  offered  in  evidence 
was  not  only  a  direct  admission  of  the  latter 
relation,  but  it  contained  an  allegation  that, 
under  the  terms  of  the  contract  between  Bi- 
ker and  Weeks  &  Son,  the  defendant  was  at 


liberty  during  the  progress  of  the  work  to 
request  any  alterations,  additions,  deviations, 
or  omissions  from  the  work  provided  for  In 
the  contract  between  Weeks  &  Son  and  the 
defendant,  and  that  the  value  of  the  same 
should  be  added  to  or  deducted  from  the 
contract  price  between  Rlker  and  Weeks  & 
Son,  as  the  case  might  be.  Attached  to  that 
complaint  was  a  copy  of  the  contract  be- 
tween Rlker  and  Weeks  &  Son,  containing  the 
covenant  referred  to.  That  contract  was 
made  in  1877,  while  the  oral  testimony  of 
Rlker  was  given  in  1901,  when  the  witness 
was  83  years  of  age,  and  when  some  of  the 
details  of  the  transactions  between  him  and 
the  defendant  may  well  have  passed  from 
memory.  Under  these  conditions  the  rejected 
evidence  may  have  been  of  vital  importance, 
and,  tor  aught  we  know,  might  have  changed 
the  result. 

There  are  other  alleged  errors  of  minor  im- 
portance, which  we  shall  not  discuss.  It  is 
to  be  regretted  that  an  action  characterized 
by  so  many  delays  and  vicissitudes  as  the 
one  at  bar  should  have  to  be  sent  back  for  a 
new  trial,  but  the  two  principal  errors  above 
set  forth  are  such  that  it  is  impossible  to  up- 
hold the  Judgment  herein,  and  it  should  there- 
fore be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event 

PARKER,  0.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  and  VANN,  JJ.,  con- 
cur. 

Judgment  reversed,  etc. 
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PAIGE  v.  SCHENECTADY  RY.  CO.  LAN- 
SING v.  SAME.  VAN  EPPS  v.  SAME. 
BEATTD3  v.  SAME.  THOMPSON  v. 
SAME.    WHITMYRE  v.  SAME 

(Court  of  Appeals  of  New  York.    March  16, 
1904.) 

HIGHWAYS— OWNERSHIP  OF  ■  FEE— DEED— PRE- 
SUMPTIONS —  STREET  RAILWAYS  —  CONSENT 
TO  CONSTRUCTION— ABANDONMENT  OF  USE- 
REVOCATION  OF  CONSENT. 

1.  Where  the  court,  on  the  evidence,  finds 
that  a  street  was  not  a  public  highway,  prior 
to  1664,  at  the  time  of  the  capitulation  by  the 
Dutch  to  the  English,  it  is  a  finding  that  the 
Dutch  law,  which  placed  the  title  of  the  street 
in  the  public  and  not  in  the  abutting  owner, 
does  not  apply  to  such  street 

2.  Where  a  city  conveyed  land,  describing  it 
as  abutting  on  a  public  street  the  deed  is  pre- 
sumed to  carry  title  to  the  center  of  the  street, 
subject  to  the  right  of  way  over  it  where 
there  was  no  reservation  of  title  to  the  center 
of  the  street 

3.  Where  owners  of  the  fee  of  the  street  on 
which  their  lots  abut  have  consented  to  the 
construction  and  operation  of  a  street  railway 
over  the  highway,  they  cannot  withdraw  such 
consent  where  there  is  no  contract  with  the 
company  giving  them  such  right  without  the 
consent  of  the  state  and  the  general  public  and 
the  stockholders  of  the  company;  and  an  act 
by  the  receiver  of  the  company,  appointed  in 
foreclosure,  under  an  order  limiting  his  author- 
ity to  the  management  and  protection  of  the 
property,  in  abandoning  the  use. of  such  high- 
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way,  doel.  not  destroy  the  rights  acquired  by  the 
company  under  such  consents,  so  as  to  entitle 
the  consenting  owners  to  an  injunction  restrain- 
ing the  subsequent  operation  of  the  road  on  the 
ground  that  the  rights  acquired  by  the  street 
railway  have  been  abandoned  by  the  receiver. 

4.  Where  a  street  railway  company  had  ob- 
tained the  consent  of  abutting  owners  to  con- 
struction of  its  road  in  a  highway,  and  there- 
after a  receiver  appointed  in  foreclosure  to 
manage  the  road  abandoned  that  portion  of  the 
highway  to  which  the  consents  attached,  the 
fact  that  the  company  succeeding  to  its  rights 
by  purchase  attempted  to  obtain  the  consent  of 
the  abutting  owners  to  the  reconstruction  of 
that  part  of  the  railway  abandoned  by  the  re- 
ceiver in  no  way  impaired  its  rights  under  the 
original  consent,  and  a  proceeding  to  obtain 
the  approval  of  its  road,  though  unnecessary, 
was  not  destructive  of  such  rights. 

5.  Where  abutting  owners  consented  to  the 
building  of  a  street  railway  on  a  highway,  and 
thereafter  a  strip  of  land  outside  of  the  orig- 
inal street  was  acquired  by  the  city  under  con- 
demnation proceedings,  an  abutting  owner  who 
owned  the  fee  to  the  center  still  held  the  fee  to 
the  land  lying  between  the  center  of  the  street 
and  the  former  boundary,  and,  where  he  did  not 
consent  to  the  construction  of  the  railway  over 
the  premises,  he  is  entitled  to  restrain  the  use 
by  the  railway  of  such  strip. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  Janet  Franchot  Paige,  Caroline 
Paige  Lansing,  Belle  Van  Epps,  Isabella 
Beattle,  Louise  A.  Thompson,  and  Charles  L. 
Whitmyre  against  the  Schenectady  Railway 
Company.  From  judgments  of  the  Appellate 
Division  (82  N.  T.  Supp.  192)  affirming  judg- 
ments enjoining  defendant  from  operating 
its  railway  on  any  part  of  Washington  ave- 
nue in  front  of  the  premises  of  each  of  such 
plaintiffs,  defendant  appeals.  Reversed  in 
actions  of  Paige,  Thompson,  and  Whitmyre, 
and  affirmed  as  to  the  others. 

The  trial  judge  made  a  short,  decision  In 
each  action,  and  also  made  findings  of  fact, 
and  directed  the  same  to  be  attached  to  the 
decision  therein.  The  Schenectady  Street 
Railway  Company,  the  predecessor  of  the 
defendant,  obtained  the  consent  of  the  local 
authorities  of  the  city  of  Schenectady  and 
the  consent  of  the  necessary  number  of  abut- 
ting owners  to  the  construction  of  a  street 
railway  In  Washington  avenue,  in  that  city. 
The  plaintiffs  Paige,  Whitmyre,  and  the  pred- 
ecessor in  title  of  the  plaintiff  Thompson 
were  among  the  property  owners  who  con- 
sented to  its  construction.  In  September, 
1891,  after  the  railway  on  Washington  ave- 
nue had  been  completed  and  was  In  opera- 
tion, the  company  executed  a  mortgage  upon 
its  property  and  franchises,  including  the 
Washington  avenue  portion  of  Its  road,  to  the 
Central  Trust  Company  of  the  city  of  New 
York.  In  August,  1893,  Corra  N.  Williams, 
a  stockholder  and  bondholder  of  the  street 
railway  company,  brought  an  action  in  the 
United  States  Circuit  Court  on  behalf  of  him- 
self and  all  other  creditors  of  said  com- 
pany, alleging  its  Insolvency,  and  asked, 
among  other  things,  that  a  receiver  of  the 
property  of  the  railway  company  be  appoint- 
ed.   Subsequently  John  Muir  was,  in  that 


action,  appointed  receiver  of  all  the  proper- 
ty of  the  company,  and  duly  qualified  as 
such.  In  the  following  December,  while  the 
property  was  In  the  possession  of  such  re- 
ceiver, the  Central  Trust  Company  brought 
an  action  in  the  same  court  to  foreclose  the 
mortgage  upon  the  property  and  franchises 
of  said  railway  company.  In  that  action 
George  W.  Jones  was  appointed  receiver  of 
its  property  on  June  19,  1894,  by  an  order 
which  also  provided  that  Muir,  the  receiver 
in  the  Williams  suit,  should  turn  over  the 
property  to  Jones,  and  It  directed  him  "to 
manage  and  operate  the  said  railway  and 
property,  and  to  exercise  the  franchises  of 
the  said  company,  and  to  discharge  the 
public  duties,  and  to  preserve  and  protect 
the  said  property  in  proper  condition  and 
repair  so  that  it  may  be  safely  and  advan- 
tageously used,  and  to  protect  the  title  and 
possession,  and  to  secure  and  protect  the 
business  of  the  same."  On  or  about  October 
2,  1894,  D.  Cady  Smith  and  19  others,  own- 
ers of  property  on  Washington  avenue,  pre- 
sented a  petition  to  the  common  council  of 
the  city  of  Schenectady,  asking  the  consent 
of  that  body  to  the  abandonment  of  the 
street  railway  on  a  portion  of  Washington 
avenue.  A  similar  petition  was  presented 
on  behalf  of  Jones,  as  receiver  of  the  rail- 
way company  In  the  foreclosure  suit  The 
common  council  thereupon  adopted  a  reso- 
lution authorizing  Jones,  as  such  receiver, 
to  dispense  permanently  with  the  operation 
of  its  road  between  Church  street  and  the 
Mohawk  Bridge.  After  the  adoption  of  such 
resolution,  and  with  the  consent  of  20  abut- 
ting owners,  Jones  took  up  the  rails  on  a 
portion  of  Washington  avenue,  and  restored 
the  pavement  There  seems  to  be  no  evi- 
dence in  the  case  that  he  obtained  authority 
to  abandon  the  road  from  the  court  which 
appointed  him,  from  the  railroad  commis- 
sioners, or  from  the  state.  Nor  does  the 
proof  disclose  that  he  obtained  the  consent 
of  the  Schenectady  Street  Railway  Com- 
pany, or  its  stockholders  or  bondholders,  or 
of  the  trustee  under  the  mortgage.  On  Sep- 
tember 1,  1894,  a  decree  of  foreclosure  and 
sale  was  entered,  and  pursuant  to  that  de- 
cree the  property  mentioned  therein,  which 
Included  the  Washington  avenue  railway  and 
franchise,  was  sold  to  one  Kobbe  and  two 
others.  This  sale  was  confirmed  by  a  de- 
cree of  the  court  February  8,  1895,  and  a 
deed  thereof  was  executed  and  delivered  to 
them  by  the  special  master  appointed  to 
make  such  sale  on  or  about  February  9,  1899. 
Kobbe  and  the  other  purchasers  also  receiv- 
ed deeds  of  such  property,  rights,  and  fran- 
chises from  the  Schenectady  Street  Railway 
Company  and  from  George  W.  Jones.  On 
February  14,  1895,  Kobbe  and  the  other  pur- 
chasers conveyed  the  mortgaged  property  to 
the  present  defendant,  which  was  incorpo- 
rated on  that  day.  The  complaint  In  the 
foreclosure  action,  the  decree  of  foreclosure 
and  sale,  and  each  of  the  foregoing  deeds 
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specifically  described  the  franchise  to  main- 
tain a  railroad  on  Washington  avenue.  In 
1901  the  present  defendant,  claiming  that  the 
alleged  abandonment  of  the  railway  by  the 
receiver  was  Ineffective,  and  also  claiming  a 
right  under  original  proceedings  Instituted 
by  It,  independent  of  any  right  acquired  from 
the  Schenectady  Street  Railway  Company, 
attempted  to  relay  the  tracks  on  Washington 
avenue,  whereupon  the  present  actions  were 
brought.  In  each  of  the  conveyances  for  the 
six  lots  owned  by  the  plaintiffs  the  descrip- 
tion of  the  lots  bounded  them  upon  the 
street  The  defendant's  railway  Is  "in  part 
on  the  half  of  the  street  towards  the  plain- 
tiffs in  all  cases."  On  the  trial  It  was  stipu- 
lated that  the  plaintiffs  had  been  in  posses- 
sion under  their  respective  conveyances  of 
the  premises  abutting  on  Washington  ave- 
nue for  29  years.  Upon  the  evidence  and 
stipulation  it  is  claimed  by  each  of  the  plain- 
tiffs that  he  or  she  owns  the  portion  of 
Washington  avenue  in  front  of  his  or  her 
premises  to  the  center  of  the*  street  The  de- 
fendant, however,  sought  to  show  that  Wash- 
ington avenue  was  in  existence  prior  to  Au- 
gust 27,  1664,  and  hence  that  it  was  orig- 
inally a  Dutch  street  to  which  the  Dutch  law 
was  applicable. 

Marcus  T.  Hun  and  James  A.  Van  Voast 
for  appellant  Douglas  Campbell,  for  re- 
spondents. 

MARTIN,  J.  (after  stating  the  facts).  Al- 
though our  decision  In  the  case  of  Peck  v. 
Schenectady  Ry.  Co.,  170  N.  Y.  298,  63  N.  E. 
357,  where  we  held  that  the  use  of  a  city 
street  for  the  purposes  of  a  street  surface 
railroad  operated  by  electric  power  imposes 
an  added  burden  upon  the  property  rights 
of  the  owners  of  the  fee  of  the  street  is  in 
conflict  with  the  rule  adopted  In  most  other 
jurisdictions,  yet  as  that  case  was  most  care- 
fully and  thoroughly  examined  and  consid- 
ered, and  the  conclusion  reached  that  we 
should  adhere  to  the  former  decision  of  this 
court  upon  the  subject  that  decision  must 
now  be  regarded  as  final  and  conclusive — 
not  to  be  overruled  or  avoided,  even  by  indi- 
rection. Hence  It  follows  that  the  owners  of 
the  fee  In  Washington  avenue  are  entitled 
to  defend  against  any  improper  invasion  of 
or  interference  with  their  rights  therein,  un- 
less they  have  been  surrendered  or  Impair- 
ed by  some  effective  act  of  the  plaintiffs  or 
their  grantors. 

The  defendant  seeks  to  attack  or  impeach 
the  validity  of  the  title  of  the  plaintiffs  to 
the  fee  of  the  street  on  the  ground  that  their 
premises  extend  only  to  the  line  of  the  street, 
and  not  to  the  center  thereof.  The  claims 
upon  which  this  contention  rests  are  twofold: 
First  that  Washington  avenue  existed  an- 
terior to  1664,  and  was  consequently  a  Dutch 
street  to  which  the  Dutch  law  applied,  and 
placed  the  title  of  the  street  in  the  public, 
and  not  in  the  abutting  owner;  and,  second, 


upon  the  authority  of  the  case  of  Graham 
v.  Stern,  168  N.  Y.  517,  61  N.  E.  891,  85  Am. 
St  Rep.  694,  in  which  this  court  held  that 
where  there  was  a  conveyance  of  property 
in  the  city  of  New  York  bounded  upon  one 
of  its  streets,  the  presumption  that  the  con- 
veyance carried  the  fee  to  the  center  Is  offset, 
where  the  conveyance  is  by  the  municipal  au- 
thorities, by  the  presumption  that  the  mu- 
nicipality would  not  part  with  the  ownership 
and  control  of  a  public  street  once  vested  in 
it  to  be  forever  held  for  the  benefit  of  the 
public. 

The  first  of  these  grounds  is  disposed  of 
by  the  finding  of  the  trial  court  which,  upon 
evidence  sufficient  to  justify  it  has  found 
that  Washington  avenue  was  not  In  existence 
as  a  public  highway  prior  to  August  27,  1664, 
the  date  of  the  capitulation  by  the  Dutch  to 
the  English.  Consequently,  under  that  find- 
ing, and  with  bur  view  of  the  case,  it  be- 
comes unnecessary  to  consider  much  of  the 
historical  evidence  In  these  cases,  which  was 
so  thoroughly  and  exhaustively  discussed  up- 
on the  argument  and  in  the  briefs  of  counsel, 
as,  when,  In  1664,  the  English  took  posses- 
sion under  the  charter  to  the  Duke  of  York, 
the  common  law  of  England  followed.  May- 
or, etc.,  of  N.  Y.  v.  Hart  95  N.  Y.  443,  450; 
Canal  Appraisers  v.  People,  17  Wend.  571, 
583. 

The  contention  of  the  defendant  upon  the 
second  ground  is  that  the  title  to  the  prop- 
erty claimed  by  the  plaintiffs  passed  from 
the  colony  of  New  York,  or  from  the  local 
authorities  of  Schenectady,  to  the  prede- 
cessors in  title  of  the  present  owners,  after 
Washington  avenue  had  been  opened,  and 
while  It  was  used  as  a  public  highway,  and 
hence  that  under  the  principle  of  the  Graham 
Case,  the  presumption  is  that  the  public  au- 
thorities, in  making  the  several  conveyances 
under  which  the  plaintiffs  claim,  intended  to 
retain  the  fee  of  the  street  and  that  it  should 
not  pass  to  the  grantees  under  such  convey- 
ances. Thus  the  question  at  once  arises 
whether  the  principle  of  the  decision  in  the 
Graham  Case  has  any  application  to  the  facts 
and  conditions  existing  In  the  cases  at  bar. 
Obviously,  when  Washington  avenue  became 
a  public  highway,  the  colony  of  New  York 
was  governed  by  the  English  law,  under 
which  the  sovereign  did  not  own  the  fee  to 
the  streets  or  highways,  but  only  an  ease- 
ment upon  the  land  over  which  they  extend- 
ed. Under  the  common  law  of  England,  the 
title  to  the  land  in  a  street  or  highway  was 
not  in  the  King,  but  in  the  lord  of  the  manor, 
subject  only  to  the  easement  of  the  public 
to  a  way  over  It.  Goodtitle  v.  Alker,  1  Burr. 
133,  135.  In  this  state,  as  between  a  grantor 
and  grantee,  the  conveyance  of  a  lot  bounded 
upon  a  street  carries  the  land  to  the  center, 
and  there  is  no  distinction  in  this  respect 
between  the  streets  of  a  city  and  country 
highways.  The  rights  of  the  public  in  a 
street  or  highway  are  no  higher  or  other 
than  those  of  a  mere  easement  and  the  pro- 
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prietora  on  each  side  presumptively  own  the 
soil  In  fee  to  toe  center  thereof.  Bissell  v. 
N.  T.  Central  R.  Co.,  23  N.  T.  61;  Wager 
v.  Troy  Union  R.  Co.,  25  N.  Y.  626,  529; 
White's  Bank  of  Buffalo  v.  Nichols,  64  N.  Y. 
65,  71;  Potter  ▼.  Boyce,  73  App.  DIv.  383, 
77  N.  Y.  Supp.  24;  Wallace  v.  Fee,  50  N.  Y. 
694;  Holloway  v.  Southmayd,  138  N.  Y.  380, 
400,  34  N.  E.  1047,  1052.  The  same  rule  ap- 
plies where  the  conveyance  is  from  the  state 
or  commonwealth,  and  the  land  is  described 
as  abutting  upon  a  street,  without  any  reser- 
vation or  declaration  of  Intention  not  to 
convey  to  the  center.  Such  a  conveyance, 
like  a  conveyance  between  Individuals,  Is 
presumed  to  carry  the  title  to  the  center  of 
the  street,  subject  to  the  public  right  of 
way  over  it  This  was  expressly  held  in 
Cheney  v.  Syracuse,  O.  &  N.  Y.  R.  Co.,  In 
which  the  opinion  at  Special  .Term  was  writ- 
ten by  Judge  Vann.  That  case  was  affirmed 
by  the  Appellate  Division  (8  App.  Div.  620,  40 
N.  Y.  Supp.  1103)  upon  the  opinion  of  the 
Special  Term,  and  also  affirmed  by  this  court 
(158  N.  Y.  738,  53  N.  E.  1123).  Gere  v.  Mc- 
Chesney,  84  App.  Div.  38,  82  N.  Y.  Supp.  191; 
Syracuse  Solar  Salt  Co.  v.  Rome,W.,  &  O. 
R.  Co.,  43  App.  DIv.  203,  60  N.  Y.  Supp.  40, 
affirmed  In  168  N.  Y.  650,  61  N.  E.  1135;  Ex 
parte  Jennings,  6  Cow.  518,  16  Am.  Dec. 
447;  Chenango  Bridge  Co.  v.  Paige,  83  N. 
Y.  178,  38  Am.  Rep.  407;  Smith  v.  City  of 
Rochester,  82  N.  Y.  463,  44  Am.  Rep.  383. 

The  doctrine  of  these  authorities  renders 
it  obvious  that  the  plaintiffs  and  their  gran- 
tors, under  their  deeds  describing  the  prop- 
erty as  bounded  by  the  street  or  way,  pre- 
sumptively took  title  in  fee  to  the  center  of 
the  street,  and  must  be  regarded  as  the  own- 
ers thereof.  Therefore,  under  the  principle 
of  the  Peck  Case,  they  are  entitled  to  restrain 
the  defendant  from  operating  its  road  over 
their  premises,  unless  they  consented  there- 
to. The  cases  at  bar  are  clearly  distinguish- 
able from  the  Graham  Case,  as  in  that  case 
the  city  of  New  York  was  the  owner  in  fee 
and  in  possession  of  the  streets,  and  held  the 
title  thereto  in  trust  for  street  purposes. 

This  brings  us  to  the  question  of  consent, 
which  relates  only  to  the  cases  of  the  plain- 
tiffs Paige,  Whitmyre,  and  Thompson,  and 
involves  the  effect  of  their  consents,  or  the 
consent  of  their  predecessors  in  title,  to  the 
construction  of  the  Schenectady  Street  Rail- 
way. That  they  originally  consented  to  the 
construction  of  that  road  is  abundantly  prov- 
ed, and  not  denied.  But  the  contention  of 
the  .plaintiff s  named  Is  that  the  railway  was 
subsequently  abandoned,  and  therefore  their 
consents  were  nullified,  and  have  no  pres- 
ent effect  or  operation.  The  findings  of  the 
court  upon  this  question  are  somewhat  con- 
flicting. By  its  first  decision,  which  is  In 
the  short  form.  It  stated  as  a  ground  there- 
for that  the  defendant  was  operating  its  rail- 
way upon  Washington  avenue  in  front  of  the 
premises  of  the  plaintiffs  without  their  con- 
sent   In  its  specific  finding  it  found  that  the 


Schenectady  Street  Railway  Company  ob- 
tained the  consent  of  the  plaintiffs  Paige, 
Whitmyre,  and  Charles  Thompson,  the  pred- 
ecessor In  title  of  the  plaintiff  Thompson, 
and  that  they  also  consented  to  the  change 
of  motive  power  from  horse  power  to  elec- 
tricity. In  .considering  this  question,  the 
findings  most  favorable  to  the  defendant 
must  be  accepted  as  true.  Parsons  v.  Par- 
ker, 168  N.  Y.  16,  53  N.  E.  710;  Israel  v.  Man- 
hattan Ry.  Co.,  158  N.  Y.  624,  63  N.  E.  517. 

The  consents  In  this  case  were  in  writing, 
under  seal,  acknowledged  by  the  parties, 
and  were  valid  grants  of  the  right  to  build 
and  operate  such  railway  over  the  street 
including  the  premises  of  the  above-named 
plaintiffs.  Having  been  once  given,  and  the 
railway  having  been  constructed,  they  can- 
not be  withdrawn,  and  are  a  bar  to  these 
actions,  so  far  as  the  plaintiffs  signing  such 
consents  are  concerned,  unless  the  rights  un- 
der them  which  were  acquired  by  the  Sche- 
nectady Street  Railway  Company  and  trans- 
ferred to  the  defendant  have  become  Invalid. 
Adee  v.  Nassau  Electric  R.  -Co.,  65  App.  Dlv. 
528,  72  N.  Y.  Supp.  992,  affirmed  in  173  N. 
Y.  580,  65  N.  E.  1113;  Geneva  &  W.  Ry.  Go. 
v.  N.  Y.  Q  &  H.  R.  R.  Co.,  163  N.  Y.  228,  67 
N.  E.  498;  Heimburg  v.  Manhattan  Ry.  Co., 
162  N.  Y.  352.  56  N.  B.  899. 

The  claims  of  these  plaintiffs  are  that  the 
rights  acquired  under  their  consents  were 
abandoned  by  the  act  of  Jones,. as  receiver, 
in  the  mortgage  foreclosure  suit,  and  by  the 
action  of  the  common  council  of  the  city  of 
Schenectady  In  consenting  to  the  abandon- 
ment of  the  railway  upon  a  portion  of  Wash- 
ington avenue,  including  that  in  front  of 
their  premises.    Jones  was  appointed  receiv- 
er to  manage  and  operate  the  railway  and 
property  belonging  to  the  Schenectady  Street 
Railway  Company,  to  preserve  and  protect  It 
in  proper  condition  and  repair,  and  to  pro- 
tect the  title  and  possession  thereof,  and 
the  business  of  the  same.    Under  this  limit- 
ed authority,  we  can  discover  no  principle 
upon  which  the  receiver  had  a  right  to  aban- 
don any  of  the  property  belonging  to  such 
railway  company  without  the  consent  of  the 
company,  of  Its  stockholders,  and  the  con- 
sent  of  the  Legislature  of  the  state.     Nor 
was  the  common  council  clothed  with  any 
authority  to  compel  or  to  authorize  an  aban- 
donment of  any  portion  of  such  street  rail- 
way.   While  Its  consent  might  possibly  waive 
any  right  the  city  possessed  to  enforce,  or 
compel  the  enforcement  of,  a  continued  oper- 
ation of  the  road,  still  it  certainly  could  not. 
by  any  action  upon  its  part  deprive  the  rail- 
way  company   of  its   rights,   or  affect   the 
rights  of  the  stockholders  or  the  rights  of 
the  state  and  general  public  to  require  the 
company  to  continue  the  maintenance  and 
operation  of  its  road  as  originally  construct- 
ed.    These  consents  vested  in  the  original 
railway  company  the  right  to  maintain  Its 
road  on  Washington  avenue  in  front  of  the 
plaintiffs'  premises,  and,  having  been  once 
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.given,  and  the  road  constructed,  they  could 
not  be  withdrawn  at  the  will  of  the  owner, 
where,  as  in  this  case,  there  was  no  con- 
tract with  the  company  to  that  effect,  no 
consent  by  the  state  or  general  public,  or 
by  the  stockholders  of  the  company,  and  no 
consideration  therefor.  Adee  v.  Nassau  Elec- 
tric R.  Co.,  65  App.  Dlv.  629,  72  N.  Y.  Supp. 
902,  affirmed  in  173  N.  Y.  680,  66  N.  B  1113; 
White  v.  Manhattan  Ry.  Co..  139  N.  Y.  19, 
34  N.  B.  887;  Heimburg  v.  Manhattan  Ry. 
Co.,  102  N.  Y.  362,  356,  66  N.  B  899;  Bellew 
v.  N.  Y.,  W.  &  C.  Traction  Co.,  47  App.  Div. 
447,  62  X.  Y.  Supp.  242. 

The  right  to  maintain  this  railway  upon 
Washington  avenue  In  front  of  these  plain- 
tiffs' premises  passed  under  the  sale  in  the 
action  of  foreclosure,  and  ultimately  vested 
in  the  defendant.  Under  the  original  con- 
sents, the  railway  company  obtained  a  prop- 
erty right  to  construct  and  operate  its  road, 
which  could  not  be  destroyed  by  the  action 
of  the  receiver  or  of  the  common  council,  or 
by  the  consent  of  a  portion  of  the  owners  of 
the  land  abutting  on  the  street,  or  by  all. 
Moreover,  in  this  case  the  receiver  had  no 
authority  from  the  court  to  thus  abandon  a 
portion  of  the  road.  He  was  required  to 
operate  and  conduct  the  business  of  the 
road  in  accordance  with  the  laws  of  the 
state,  which  gave  him  no  authority  to  aban- 
don any  portion  of  the  mortgaged  property. 
Erb  v.  Morasch,  177  U.  8.  584,  20  Sup.  Ct. 
819,  44  I*  Ed.  897.  His  functions  were  con- 
fined to  the  care  and  preservation  of  the 
property,  and  his  appointment  gave  him 
temporary  management  of  the  railroad  un- 
der the  direction  of  the  court,  and  nothing 
more.  He  did  not  represent  the  corpora- 
tion, or  supersede  it  in  the  exercise  of  Its 
powers,  except  in  relation  to  the  possession 
and  management  of  the  property  committed 
to  bis  charge.  Notwithstanding  his  appoint- 
ment, the  corporation  was  clothed  with  Its 
franchise,  which  still  existed.  Such  an  ap- 
pointment vested  in  the  court  no  absolute 
control  over  the  property.  The  possession 
taken  by  the  receiver  was  only  that  of  the 
court,  and  added  nothing  to  the  previously 
existing  title  of  the  mortgagees.  Kneeland 
v.  American  Jxan  &  Trust  Co.,  136  U.  S.  89,  i 
10  Sup.  Ct  960,  84  L.  Ed.  379;  Fosdick  v. 
Scball,  99  U.  S.  235,  261,  25  L.  Ed.  339.  Nor 
did  the  removal  of  the  tracks  by  the  re- 
ceiver determine  or  forfeit  the  franchise 
of  the  original  company  over  Washington 
avenue,  so  as  to  prevent  the  defendant,  who 
had  succeeded  to  its  rights,  from  relaying 
Its  tracks  thereon.  Such  abandonment  only 
operated  as  a  cause  of  forfeiture,  of  which 
the  public  alone  could  take  advantage.  Trel- 
ford  v.  Coney  Island  &  Brooklyn  R.  Co.,  6 
App.  Dlv.  204,  40  N.  Y.  Supp.  1150;  Thomp- 
son v.  N.  Y.  &  H.  R.  Co.,  3  Sandf.  Ch.  625. 
A  railroad  corporation  owes  a  duty  to  the 
public  to  exercise  the  franchise  granted  to 
it,  and  it  cannot  abandon  a  portion  of  its 
road  and  incur  a  forfeiture  at  its  mere  pleas- 


ure. A  charter  must  be  accepted  or  reject- 
ed in  toto.  If  accepted,  it  must  be  taken. as 
offered,  and  the  company  has  no  right  to  ac- 
cept in  part  and  reject  in  part  People  v. 
Albany  &  Vermont  R.  Co.,  24  N.  Y.  261, 269, 
82  Am.  Dec.  295;  Matter  of  Metropolitan 
Transit  Co.,  Ill  N.  Y.  588,  19  N.  E.  645; 
Collins  v.  Amsterdam  St  R.  R.  Co.,  76  App. 
Div.  249,  78  N.  Y.  Supp.  470;  Goelet  v.  Met- 
ropolitan Transit  Co.,  48  Hun,  520,  1  N.  Y. 
Supp.  74. 

The  right  to  construct  and  operate  a  street 
railway  is  a  franchise  which  must  have  its 
source  In  the  sovereign  power,  and  the  leg- 
islative power  over  the  subject  has  this  lim- 
itation: that  the  franchise  must  be  granted 
for  public,  and  not  for  private,  purposes,  or, 
at  least  the  grant  must  be  based  upon  pub- 
lic considerations.  It  Is  well  settled,  on  the 
soundest  principles  of  public  policy,  that  a 
contract  by  which  a  railroad  company  seeks 
to  render  Itself  incapable  of  performing  Its 
duties  to  the  public,  or  attempts  to  absolve 
Itself  from  Its  obligations  without  the  con- 
sent of  the  state,  is  void,  and  cannot  be 
rendered  enforceable  by  the  doctrine  of  es- 
toppel; and  any  contract  which  disables  the 
corporation  from  performing  its  functions 
without  the  consent  of  the  state,  and  to  re- 
lieve the  grantees  of  the  burden  it  imposes, 
is  in  violation  of  the  contract  with  the  state, 
and  Is  void  as  against  public  policy.  Fan- 
ning v.  Osborne,  102  N.  Y.  441,  7  N.  B.  307; 
Union  Pacific  R.  R.  Co.  v.  Chicago,  eta,  Ry. 
Co.,  103  U.  S.  564,  581,  16  Sup.  Ct.  1173,  41 
L.  Ed.  265;  State  v.  Hartford  &  N.  Haven 
R.  R.  Co.,  29  Conn.  538;  State  v.  S.  C.  &  P. 
R.  R.  Co.,  7  Neb.  357;  City  of  Potwin  Place 
v.  Topeka  Ry.  Co.  (Kan.)  36  Pac.  309,  37 
Am.  St.  Rep.  312;  State  v.  Spokane  St  R. 
R.  Co.  (Wash.)  53  Pac.  719,  41  L.  R.  A.  515, 
67  Am.  St  Rep.  739;  Rex  v.  Severn  &  Wye 
R.  R.  Co.,  2  B.  &  Aid.  646. 

Within  the  principle  of  the  cases  cited,  it 
is  obvious  that  the  public  had  an  Interest  in 
that  portion  of  the  Schenectady  Street  Rail- 
way which  was  constructed  In  Washington 
avenue,  which  could  not  be  destroyed  or 
abandoned  without  the  consent  of  the  state, 
and  that  the  consents  given  by  the  plaintiffs 
survived  the  attempted  abandonment  of  the 
railway  upon  Washington  avenue.  That 
such  was  the  policy  of  the  state  Is  manifest 
and.  Independent  of  the  statute,  neither  the 
corporation,  the  common  council,  nor  the  re- 
ceiver possessed  any  right  to  abandon  the 
property  or  any  part  thereof.  Nor  could 
they  destroy  the  effect  of  the  consents  of  the 
plaintiffs  through  which  the  company  acquir- 
ed the  right  to  construct  its  railway  over 
the  street.  That  such  was  the  law  ante- 
rior to  the  statute  we  have  no  doubt  and 
the  statute,  which  is  little,  if  any,  more  than 
a  codification  of  the  law  as  it  previously 
existed,  expressly  provides  that  In  case  of 
the  dissolution  of  the  charter  of  a  street 
surface  railroad  corporation,  or  upon  Its  re- 
peal, the  consents  of  the  owners  and  of  the 
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local  authorities  having  control  of  the  high- 
way upon  which  the  railroad  shall  have  been 
constructed  shall  not  be  deemed  to  be  In  any 
way  Impaired,  revoked,  or  terminated  by 
such  dissolution  or  repeal,  but  shall  continue 
in  full  force,  efficacy,  and  being.  Railroad 
Law,  §  105  (Heydecker's  Gen.  Laws,  p.  3320, 
c.  3d).  The  defendant  was  a  reorganized 
corporation  which,  by  virtue  of  such  fore- 
closure and  sale,  acquired  all  the  rights  and 
franchises  of  the  original  company,  and  is 
bound  to  exercise  the  franchises  of  its  pred- 
ecessor. Stock  Corporation  Law,  f  8  (Laws 
1892,  p.  1825,  c.  688). 

These  plaintiffs  also  seek  to  have  their  con- 
sents held  ineffective  upon  the  ground  that 
the  defendant  subsequently  attempted  to  ob- 
tain the  consent  of  the  property  owners  to  a 
reconstruction  of  Its  road  on  Washington 
avenue,  and,  having  failed,  has  secured  the 
approval  of  that  route  by  the  Appellate  Divi- 
sion. The  fact  that  the  defendant,  from 
abundant  caution,  acquired  the  approval  of 
the  court  to  run  its  road  over  that  portion 
of  Washington  avenue,  in  no  way  forfeited 
or  impaired  Its  rights  acquired  under  the 
original  consents  of  these  plaintiffs.  That 
proceeding  was,  perhaps,  unnecessary,  but  It 
was  at  most  by  way  of  further  assurance, 
and  not  destructive  of  the  rights  already  ac- 
quired. These  consents  being  in  the  nature 
of  conveyances  of  easements  in  the  street, 
the  right  thereby  acquired  was  not  destroy- 
ed by  reason  of  the  proceeding  which  was 
taken  to  obtain  the  approval  of  the  Appel- 
late Division.  Adee  v.  Nassau  Electric  R.  R. 
Co.,  66  App.  Dlv.  529,  72  N.  Y.  Supp.  992, 
affirmed  173  N.  Y.  580,  65  N.  E.  1113.  With- 
out further  discussion  of  this  question,  we 
are  of  the  opinion  that  the  consents  of  the 
three  plaintiffs  mentioned  gave  the  Schenec- 
tady Street  Railway  Company  the  right  to 
build  and  operate  its  railroad  over  Washing- 
ton avenue  in  front  of  their  premises;  that 
no  action  of  the  receiver,  the  common  coun- 
cil, or  abutting  owners  has  in  any  way  in- 
validated or  affected  such  consents,  and  that 
the  same  are  in  full  operation  and  effect, 
and  constitute  a  bar  to  their  recovery  in 
this  action.  Therefore  the  Judgments  in 
their  favor  should  be  reversed. 

We  are  now  brought  to  the  consideration 
of  a  question  which  need  be  discussed  only 
in  its  application  to  the  Van  Epps  Case.  Un- 
der this  decision,  by  which  we  have  held 
that  the  property  of  all  the  plaintiffs  orig- 
inally extended  to  the  center  of  Washington 
avenue,  and  In  view  of  our  decision  in  the 
Peck  Case,  170  N.  T.  298,  63  N.  E.  357,  It  fol- 
lows that,  as  to  a  part  of  the  Van  Epps  lot 
at  least,  he  originally  owned  the  fee  to  the 
center  of  the  street,  and  the  defendant  had 
no  right  to  relay  its  tracks  over  his  premises. 
It  Is,  however,  claimed  that,  Inasmuch  as- the 
street  was  subsequently  widened  and  a  strip 
of  land  outside  of  the  original  street  was 
taken,  he  cannot  recover  for  that  portion  ly- 
ing between  the  center  of  the  street  and  the 


line  of  the  lands  thus  taken.  Without  spe-. 
daily  discussing  the  grounds  upon  which  this 
claim  is  made,  and  thus  unduly  prolonging 
this  already  too  lengthy  opinion,  we  think 
it  must  be  held  that  the  foe  to  some  portion 
of  the  land  owned  by  Van  Epps,  and  lying 
between  the  center  of  Washington  avenue 
and  the  former  boundary  thereof,  still  rests 
In  him,  and  that  he  is  entitled  to  restrain  the 
defendant  from  building  Its  road  across  that 
piece  of  land,  although  its  value  can  be 
little  more  than  nominal.  So  far  as  this 
question  applies  to  the  land  of  the  plaintiff 
Whitmyre,  it  need  not  be  considered,  as  we 
have  already  held  that,  by  virtue  of  the  con- 
sent he  executed,  he  has  no  right  to  main- 
tain the  action. 

We  have  examined  the  various  exceptions 
to  the  admission  and  rejection  of  evidence, 
but  have  found  none  that  would  Justify  a  re- 
versal, or  that  require  special  consideration. 
It  follows  that,  as  to  the  actions  in  which 
Paige,  Whitmyre,  and  Thompson  are  plain- 
tiffs, the  Judgments  should  be  reversed  and 
the  complaints  dismissed,  and  that,  as  to  the 
actions  in  which  Lansing,  Van  Epps,  and 
Seattle  are  plaintiffs,  the  Judgments  should  be 
affirmed. 

Judgments  in  the  Paige,  Whitmyre,  and 
Thompson  actions  reversed,  and  the  com- 
plaints dismissed,  with  costs.  As  to  the  ac- 
tions in  which  Lansing,  Van  Epps,  and  Beat- 
tie  are  plaintiffs,  the  Judgments  are  affirmed, 
with  costs. 

PARKER,  O.  J.,  and  O'BRrEN,  HAIGHT, 
VANN,  CULLEN,  and  WERNER,  JJ„  con- 
cur. 

Judgments  accordingly. 


(178  N.  T.  136) 
PEOPLE  ex  rei:  RYAN  v.  WELLS  et  al. 
(Court  of  Appeals  of  New  York.    March  22, 
1904.) 

MUNICIPAL  CORPORATIONS— DEPUTY  TAX 
COMMISSIONERS— REMOVAL. 

1.  Under  amended  Greater  New  York  Char- 
ter (Laws  1901,  c.  466,  omitting  section  887), 
which  authorizes  the  deputy  tax  commission- 
ers to  hold  office  duriug  the  pleasure  of  the 
board  of  taxes  and  assessments,  such  officers 
became  subject  to  removal  as  provided  by  sec- 
tion 1543,  p.  63G;  and  as  a  deputy  tax  commis- 
sioner is  an  officer,  and  so  denominated  in  the 
charter,  and  as  the  duration  of  his  term  is  not 
declared  by  law,  the  office  is,  under  Const,  art. 
10,  i  3,  held  subject  to  the  pleasure  of  the  ap- 
pointing power. 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  68  N.  E.  883. 

Robert  H.  Elder,  for  the  motion.  John  J. 
Delany,  Corp.  Counsel  (James  B.  Bell,  of 
counsel),  opposed. 

PER  CURIAM.  The  motion  for  reargo- 
ment  in  this  case  is  based  on  the  ground  that 
the  court  overlooked  the  change  effected 
in  section  887  of  the  Greater  New  York  Char- 
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ter  by  the  amended  act  of  1901,  c.  468,  p. 
377.  As  originally  enacted,  this  section  pro- 
vided In  terms  that  the  deputy  tax  commis- 
sioners should  bold  their  office  during  the 
pleasure  of  the  board  of  taxes  and  assess- 
ments, and  be  subject  to  removal  by  said 
board  as  deputies  In  the  other  city  depart- 
ments—a provision  omitted  in  the  amended 
act.  We  did  not  consider  the  effect  of  this 
amendment  because  the  respondent  based  the 
claim  that  his  removal  was  illegal  upon  the 
provisions  of  the  civil  service  law.  If  his 
present  contention  that  the  elimination  by 
the  act  of  1901  of  the  previous  provision  for 
removal  is  equivalent  to  an  affirmative  pro- 
hibition of  removal,  It  would  follow  that 
the  term  of  the  relator  as  deputy  tax  com- 
missioner was  for  life,  and  we  are  somewhat 
at  a  loss  to  discover  what  relevancy  the  civil 
service  act;  which  is  the  only  subject  dis- 
cussed before  us,  bore  to  the  question.  But 
for  two  reasons  the  contention  cannot  be 
sustained:  First  The  provisions  of  section 
1543,  p.  636,  are  comprehensive,  and  in  terms 
apply  to  all  officers  and  subordinates  In  the 
respective  city  departments,  except  where 
otherwise  especially  provided.  When  the 
special  provision  was  eliminated  from  sec- 
tion 887,  the  case  of  the  relator  fell  under 
the  later  section,  and  It  may  well  be1  that 
the  provision  of  the  earlier  section  was  omit- 
ted in  the  revision  as  unnecessary.  Sec- 
ond. The  position  of  the  relator  was  an  of- 
fice, and  is  so  denominated  In  the  charter. 
By  section  3  of  article  10  of  the  Constitu- 
tion, its  duration  not  being  declared  by  law, 
the  office  was  held  during  the  pleasure  of 
the  authority  making  the  appointment. 

The  motion  for  reargument  should  be  de- 
nied, with  |10  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 

Motion  for  reargument  denied. 


(178   N.    T.  118) 

LEEDS  T.  NEW  YORK  TELEPHONE  CO. 

(Court  of  Appeals  of  New  York.    March  22, 

1904.) 

NEGLIGENCE— BEMOTE  AND  PROXIMATE! 
CAUSE. 

1.  Where  defendant  telephone  company  main- 
tained a  wire  for  over  two  years  across  a  pub- 
lic street  from  an  old  brick  chimney  on  a  low 
building  to  another  building  at  a  considerable 
elevation,  200  feet  away,  and  during  the  con- 
struction of  a  building  the  wire  was  struck  by 
the  boom  of  a  derrick,  operated  by  workmen 
engaged  on  the  building,  causing  the  chimney  to 
be  palled  over  into  the  street,  a  part  of  which 
struck  plaintiff,  causing  the  injuries  complained 
of,  though  the  telephone  company  was  negli- 
gent in  maintaining  its  wire  on  the  chimney, 
which  inspection  would  have  shown  to  have 
become  unsound,  its  failure  to  inspect  was  not 
the  proximate  cause  of  the  fall  of  the  chimney, 
but  it  was  the  intervention  of  the  derrick  boom 
carelessly  allowed  to  swing  out  into  the  street 
which  caused  the  accident  to  occur,  and  plain- 


tiff injured  by  the  fall  of  the  chimney  cannot 
maintain  an  action  therefor  against  the  tele- 
phone company. 
Vann,  Cullen,  and  Werner,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision; Second  Department. 

Action  by  Florence  S.  Leeds  against  the 
New  York  Telephone  Company.  From  a 
judgment  of  the  Appellate  Division  (80  N.  Y. 
Supp.  114)  affirming  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Beversed. 

Eugene  Lamb  Richards,  Jr.,  for  appellant. 
Louis  Hicks,  for  respondent. 

GRAY,  J.  The  plaintiff,  while  walking 
upon  a  street  of  the  city  of  New  York,  was 
struck  by  bricks  falling  from  a  chimney,  and 
she  has  sued  the  defendant  for  damages, 
upon  allegations  that  its  negligence  was  the 
cause  of  her  Injuries.  The  material  facts 
may  be  briefly  stated.  One  of  the  telephone 
wires  of  the  defendant  was- attached  to  the' 
chimney  of  a  bouse  at  a  height  of  some  39 
feet  above  the  ground,  and  thence  was  ex- 
tended ovlr  the  street  and  beyond  to  the 
roof  of  a  building  at  a  height  of  about  100 
feet  from  the  ground.  The  wire  had  been  in 
that  position  for  two  years,  with  the  permis- 
sion of  the  municipal  authorities,  when  the 
construction  of  a  steel-frame  building  was 
commenced  by  the  Jackson  Architectural 
Ironworks  on  the  side  of  the  street  opposite 
to  the  house  from  whose  chimney  the  wire 
extended.  On  the  third  floor  of  the  building 
in  course  of  construction  a  derrick  was 
placed  for  the  purpose  of  lifting  up  materials 
for  the  framework.  The  mast  of  the  derrick 
was  65  feet  high,  and  the  boom  of  the  der- 
rick was  55  feet  in  length,  and  was  in  such 
a  position  as  to  project  beyond  the  sidewalk 
and  15  feet  over  the  roadway  of  the  street. 
A  steel  girder  was  being  lifted  by  means  of 
attachments  from  the  end  of  the  boom,  and 
through  some  careless  handling  was  allowed 
to  swing  against  the  wire  with  sufficient 
force  to  pull  the  chimney  over.  Some  of  the 
bricks  fell  upon  the  plaintiff,  and  produced 
the  injuries  complained  of.  There  was  evi- 
dence that  the  chimney  bad  been  weakened 
by  age  and  decay,  and  the  negligence  of  the 
defendant  In  maintaining  its  wire  upon  It, 
under  the  circumstances,  is  alleged,  and  is 
relied  upon,  as  constituting  an  efficient  and 
the  approximate  cause  of  the  injury  sus- 
tained. 

I  am  not  able  to  agree  In  this  view,  and,  in 
my  opinion,  the  negligence  of  the  Ironworks 
was  an  intervening,  and  the  responsible, 
cause  of  the  accident.  The  theory  of  defend- 
ant's negligence  must  rest  upon  the  proposi- 
tion that  in  the  condition  of  the  chimney, 
which  inspection  would  have  disclosed,  the 
defendant  should  have  foreseen  possible  in- 
terference with  Its  wire  in  the  course  of  the 
building  operations  on  the  other  side  of  the 
street,  and  the  possible  consequence  to  the 
chimney.  An  apparent  vice  in  this  proposi- 
tion is  the  assumption  that,  had  the  chimney 
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teen  different,  or  newer,  or  sounder  In  Its 
construction,  It  would  have  been  able  suc- 
cessfully to  resist  the  strain  caused  by  the 
blow  of  the  great  derrick  boom  against  the 
wire.  I  doubt  that  we  can  indulge  in  such 
an  assumption  in  order  to  find  a  concurring 
act  or  omission  of  duty.  It  seems  to  me  that 
guilty  or  responsible  concurrence  in  causing 
an  injury  involves  the  idea  of  two  or  more 
active  agencies  co-operating  to  produce  it, 
either  of  which  must  be  an  efficient  cause, 
without  the  operation  of  which  the  accident 
would  not  have  happened.  These  few  cases 
will  suffice  for  the  discussion  of  the  doctrine: 
Hofnagle  v.  N.  Y.  0.  &  H.  R.  R.  R.  Co.,  65 
N.  Y.  608;  Ring  v.  City  of  Cohoes,  77  N.  Y. 
83,  33  Am.  Rep.  574;  Lowery  v.  Manhattan 
Ry.  Co.,  99  N.  Y.  158,  1  N.  E.  608,  52  Am. 
Rep.  12;  and  Laldlaw  v.  Sage,  158  N.  Y.  73, 
52  N.  E.  679,  44  L.  R.  A.  216.  A  very  good 
illustration  is  to  be  found  in  Sheridan  v. 
Brooklyn  City  &  N.  R.  R.  Co.,  36  N.  Y.  39,  93 
Am.  Dec.  490,  where  the  conductor  of  the  car, 
in  compelling  the  child  to  stand  upon  the 
platform,  and  the  passenger's  carelessness 
in  trying  to  get  off  the  car  when  In  motion, 
were  efficient  and  active  agencies  co-operat- 
ing to  cause  the  accident.  The  Barrett  Case, 
45  N.  Y.  628,  also  furnishes  a  good  illustra- 
tion, where  two  cars  of  street  railway  com- 
panies collided  at  a  crossing  of  tracks.  In 
every  such  case  the  question  is,  what  was 
the  proximate  cause  of  the  occurrence,  and, 
if  concurrence  in  negligence  is  claimed,  were 
the  acts  or  omissions  of  the  parties  so  closely 
related  and  co-operative  as  to  make  either 
a  probable  and  an  efficient  cause?  Could  it 
be  said  of  each  cause  that  without  its  opera- 
tion the  accident  would  not  have  happened? 

Was  the  specific  act  of  negligence  charged 
against  the  defendant  in  this  case  the  natu- 
ral and  efficient,  and  hence  a  proximate, 
cause  of  the  accident,  or  was  it  the  result 
of  the  intervention  of  an  independent  cause, 
which  defendant  was  not  bound  to  antici- 
pate, and  without  which  the  injury  would 
not  have  happened?  I  think  that  the  latter 
was  the  case.  The  negligent  conduct  of  the 
persons  in  using  the  derrick  upon  the  build- 
ing was  an  unusual  occurrence,  and  not  such 
as  should  have  been  foreseen  by  the  defend- 
ant In  Laidlaw  v.  Sage,  158  N.  Y.  73,  52 
N.  E.  679,  44  L.  R.  A  216,  the  definition  of 
that  which  is  the  proximate  cause  of  an 
event  was  expressed  by  Judge  Martin  as 
"that  which,  in  a  natural  and  continual  se- 
quence, unbroken  by  any  new  cause,  pro- 
duces that  event,  and  without  which  that 
event  would  not  have  occurred;  and  the  act 
of  one  person  cannot  be  said  to  be  the  prox- 
imate cause  of  an  injury  when  the  act  of  an- 
other person  has  intervened  and  directly  in- 
flicted it."  Shearman  &  Redfield  on  Negli- 
gence, i  26;  Wharton  on  Negligence,  §  134. 

This  Is  a  case  where  the  negligence  of  the 
ironworks  Intervened  between  the  defend- 
ant's negligence  in  making  use  of  an  un- 
sound chimney  and  the  receipt  by  the  plain- 


tiff of  her  injuries,  and  the  former's  negli- 
gence, as  a  cause,  was  remote.  The  chimney 
was  strong  enough  to  sustain  the  wire,  and 
the  wire  was  far  enough  above  the  street  to 
be  out  of  the  way  of  interference  from  usual 
street  uses.  We  may  assume  that  the  de- 
fendant was  negligent  for  continuing  to 
maintain  its  wire  upon  a  chimney  which  in- 
spection would  have  shown  to  have  become 
unsound,  and  still  I  do  not  think  we  could 
reasonably  say  that  such  conduct  in  the 
omission  on  its  part  of  the  duty  of  inspec- 
tion was  the  proximate  cause  of  the  Injury 
to  the  plaintiff.  Remotely,  it  may  have  been 
a  cause;  but  proximately  it  was  simply  the 
Intervention  of  the  derrick  boom,  carelessly 
allowed  to  swing  out  in  the  street,  which  en- 
abled the  accident  to  occur.  In  the  sequence 
of  events,  the  blow  to  the  wire  from  the  der- 
rick boom  was  the  causa  causans,  and  that 
was  the  intervening  act  of  another  party. 
That  was  an  Independent  force,  which  came 
in  upon  the  existing  situation  and  produced 
the  plaintiffs  injuries. 

I  think,  on  the  state  of  facts  disclosed  by 
this  record,  that  there  was  nothing  to  war- 
rant a  recovery  against  the  defendant,  and  I 
advise  that  the  judgment  be  reserved,  and 
that  a  new  trial  be  ordered,  with  costs  to 
abide  the  event 

VANN,  J.  (dissenting).    The  jury  found  up- 
on sufficient  evidence  that  the  plaintiff,  while 
walking  on  a  sidewalk  in  a  public  street  of 
the  city  of  New  York,  Was  seriously  injured 
by  bricks  from  a  falling  chimney,  and  that 
she  would  not  have  been  Injured  but  for  the 
negligence  of  the  defendant;  yet  judgment  is 
about  to  go  against  her  because  another  party 
was  guilty  of  concurring  negligence,  which, 
blending  with  the  negligence  of  the  defend- 
ant caused  the  chimney  to  fall.    The  defend- 
ant was  negligent  in  attaching  one  of  its  tele- 
phone wires   to  a   wornout  and  dangerous 
chimney  standing  on  the  inner  line  of  the 
sidewalk,  and  leaving  it  there  without  in- 
spection for  more  than  two  years,  although 
it  knew  that  the  wire  passed  over  a  vacant 
lot  in  a  part  of  the  city  well  built  up,  and 
should  have  known  that  a  large  building  had 
been  in  process  of  erection  on  said  lot  for 
three  months  prior  to  the  accident  whereby 
the  security  of  the  wire  was  put  in  danger. 
The  negligence  of  the  third  party,  a  contract- 
ing conipany  engaged  in  erecting  said  build- 
ing, consisted  in  such  careless  management 
of  its  operations  as  to  cause  the  boom  of  a 
derrick  to  swing  against  the  wire  and  topple 
the  defective  chimney  down  upon  the  plain- 
tiff.   As  the  wrong  could  not  have  been  done 
without  the  concurring  negligence  of  the  two 
parties  named,  the  negligence  of  each  -was 
an  efficient  and  proximate  cause,  which  ren- 
dered both  liable,  jointly  and  severally,  for 
the  natural  result 

Concurring  negligence  is  not  an  Interven- 
ing cause  within  the  meaning  of  the  law, 
provided  the  result  was  a  reasonable  proba- 
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bility.    If  the  defendant,   acting  with  the 
average  prudence  of  mankind,  should  have 
foreseen  that  Interference  with  Its  wire  was 
likely  to  occur  through  the  building  opera- 
tions, of  which  it  should  have  known,  its 
negligence  is  not  excused  by  the  negligence 
of  those  engaged  in  erecting  the  building, 
because  it  was  bound  to  the  exercise  of  due 
care  to  prevent  injury  through  the  union  of 
its  own  action  with  that  of  another.    The 
law  does  not  permit  a  public  street  in  a 
crowded  city  to  be  turned  from  a  place  of 
safety  Into  a  place  of  danger  by  the  Joint 
action  of  two  persons  without  holding  both 
liable  for  such  consequences  as  a  reasonable 
man  should  have  anticipated  and  provided 
against    The  defendant  could  not  create  the 
dangerous  situation,  and  leave  It,  making  no 
effort  to  guard  or  watch  It,  and,  when  harm 
came  therefrom  to  the  plaintiff,  as  a  result 
reasonably  to  be  apprehended,  plead  In  de- 
fense the  Intervening  negligence  of  a  third 
party,  although  the  accident  could  not  have 
happened  but  for  its  own  negligence.    The 
negligent  act  of  a  stranger  did  not  excuse 
the  negligence  of  the  defendant,  provided 
some  such  act— not  necessarily  the  one  which 
did  occur,  but  any  similar  act  that  might 
have  occurred— was  liable  to  happen  In  the 
judgment  of  a  man  of  ordinary  prudence. 
The  evidence  made  this  a  question  for  the 
Jury,  and  their  verdict,  after  affirmance  by 
the  Appellate  Division,  is  conclusive  upon  us. 
These  views  are  supported  by  the  following 
cases,  which  I  regard  as  establishing  the  law 
of  the  state  upon  the  subject:    Congreve  v. 
Morgan,  IS  N.  Y.  84;   Colegrove  ▼.  N.  Y.  & 
N.  H.  R.  R.  Co.,  20  N.  Y.  492.  75  Am.  Dec. 
418;   Sheridan  v.  Brooklyn  City  &  N.  R.  R. 
Co..  36  N.  Y.  39,  93  Am.  Dec.  490;   Webster 
v.   Hudson  River  R.  R.  Co.,  38  N.  Y.  260; 
Barrett  v.  Third  Avenue  R  R.  Co,  45  N.  Y. 
628:    Ring  v.  City  of  Cohoes,  77  N.  Y.  83, 
33  Am.  Rep.  574;  Kunz  v.  City  of  Troy,  104 
N.  Y.  344,  10  N.  E.  442,  58  Am.  Rep.  508; 
Cohen  v.  Mayor,  etc.,  of  N.  Y.,  113  N.  Y. 
532,   21  N.   E.  700,  4  L.  R  A.  406,  10  Am. 
St.  Rep.  508;    Phillips  v.  N.  Y.  C.  &  H.  R 
R  R.  Co.,  127  N.  Y.  657,  27  N.  B.  978;   Mur- 
phy v.  Leggett  164  N.  Y.  121,  126,  58  N.  E. 
42;    Rider  v.  Syracuse  R.  T.  Ry.  Go.,  171  N. 
Y.  188,  155,  63  N.  H.  836,  58  L.  R.  A.  125. 
In  the  Sheridan  Case  a  child  was  compelled 
by  the  conductor  of  a  crowded  railway  car 
to  leave  his  seat  and  stand  upon  the  plat- 
form, and  while  there  he  was  thrown  off  and 
killed   through  the  carelessness  of  another 
passenger  in  trying  to  get  off  while  the  car 
was  In  motion.    The  defendant  was  held  lia- 
ble, notwithstanding  the  fact  that  the  care- 
lessness of  the  passenger  Intervened  between 
the  carelessness  of  the  defendant  and  the  in- 
jury to  the  plaintiff's  intestate.    The  court 
said:   "It  does  not  alter  this  liability  that  the 
wrong  of  a  third  party  concurred  with  their 
own .  In  producing  the  injury.    *    *    *    If 
they  had  not  removed  the  deceased  from  his 
seat,  and  compelled  him  to  stand  upon  the 


platform,  he, would  have  been  unaffected  by 
this  illegal  act  of  the  young  man.  It  was  his 
violence,  concurring  with  the  defendant's  il- 
legal conduct  in  overcrowding  their  car  and 
in  placing  the  deceased  upon  the  platform, 
that  produced  the  disastrous  result  It  is  no 
Justification  for  the  defendant  that  another 
party,  a  stranger,  was  also  In  the  wrong." 
In  the  Barrett  Case  the  plaintiff  was  injured 
by  a  collision  between  the  cars  of  two  horse 
railroad  companies,  the  tracks  of  which  cross- 
ed each  other  at  an  acute  angle.  The  court, 
In  sustaining  a  verdict  for  the  plaintiff 
against  the  defendant  upon  whose  car  she 
was  riding  as  a  passenger,  said:  "If  the  acts 
of  the  defendant's  servants  contributed  to  the 
injury,  the  defendant  must  respond  in  dam- 
ages to  the  plaintiff,  although  the  negligent 
acts  of  the  persons  in  charge  of  the  other  car 
also  contributed  to  the  same  result;  and  the 
comparative  degree  in  the  culpability  of  the 
two  will  not  affect  the  liability  of  either.  If 
both  were  negligent  In  a  manner  and  to  a 
degree  contributing  to  the  result  they  are 
liable  jointly  and  severally."  In  the  Ring 
Case  it  was  said  that:  "When  several  proxi- 
mate causes  contribute  to  an  accident  and 
each  Is  an  efficient  cause,  without  the  op- 
eration of  which  the  accident  would  not  have 
happened,  it  may  be  attributed  to  all  or  to 
any  of  the  causes;  but  it  cannot  be  attribut- 
ed to  a  cause  unless  without  Its  operation 
the  accident  would  not  have  happened."  In 
the  Kunz  Case  the  court  said  that  "a  defend- 
ant whose  negligence  was  a  constituent  ele- 
ment of  the  transaction,  and  without  which 
the  injury  would  not  have  happened,  is  legal- 
ly responsible."  In  the  Cohen  Case  we  said: 
"In  a  case  like  this,  where  no  obstruction 
would  have  existed  but  for  the  wrongful  con- 
duct of  the  defendant  it  must  be  held  re- 
sponsible for  the  damage  which  it  has  caused 
by  reason  of  the  obstruction,  even  though 
It  might  have  happened  if  the  licensee  had 
been  careful  In  regard  to  the  manner  „ln 
which  he  exercised  the  assumed  right  grant- 
ed him  by  the  license.  The  defendant,  un- 
der these  circumstances,  must  take  the  risk 
of  such  care,  and  not  an  innocent  passer- 
by." In  the  Phillips  Case  It  was  held  that 
where,  In  an  action  to  recover  damages  for 
injuries  alleged  to  have  been  caused  by  the 
defendant's  negligence,  it  appeared  that  there 
were  two  proximate  causes  of  the  injury, 
one  the  negligence  of  the  defendant  and  the 
other  an  intervening  occurrence  happening 
without  fault  on  the  part  of  the  plaintiff,  she 
was  entitled  to  recover.  The  same  rule  pre- 
vails elsewhere.  Lane  v.  Atlantic  Works, 
111  Mass.  136;  Koplan  v.  Boston  Gas  Light 
Co.,  177  Mass.  15,  68  N.  B.  183;  Koelsch 
v.  Philadelphia  Co.,  152  Pa.  355,  25  Atl.  522, 
18  L.  R.  A.  759,  34  Am.  St.  Rep.  653;  Pastene 
v.  Adams,  49  Cal.  87;  Kennedy  v.  Grace  (C. 
C.)  92  Fed.  116;  The  Magdaline  (D.  C.)  91 
Fed.  798;  Felton  v.  Harbeson,  104  Fed.  737, 
44  C.  C.  A.  188;  Waller  v.  M.,  K.  &  T.  Ry. 
Co.,  59  Mo.  App.  410;   Lake  Shore  &  M.  8. 
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Ry.  Co.  T.  Mcintosh  (Ind.  Sup.)  38  N.  B.  476; 
Burrows  v.  Gas  Co.,  L.  R.  [5  Excb.]  67;  7 
Id.  96.  The  evidence  authorized  the  jury  to 
find,  and  hence  they  are  presumed  to  hare 
found,  that  the  negligence  of  the  defendant 
concurring  with  that  of  the  contracting  com- 
pany caused  the  accident,  that  the  plaintiff 
would  not  have  been  injured  without  the  neg- 
ligence of  the  defendant,  and  that  the  result 
was  such  as  should  have  been  foreseen  as  a 
reasonable  probability.  These  facts,  as  I 
think,  render  the  defendant  liable,  and  the 
judgment  against  it  should  therefore  be  af- 
firmed. 

PARKER,  O.  J.,  and  HAIGHT  and  MAR- 
TIN, JJ.,  concur  with  GRAY,  J.  CULLEN 
and  WERNER,  JJ,  concur  with  VANN,  J. 

Judgment  reversed,  etc. 


(208  111.   198) 

CHICAGO  CITY  RY.  CO.  v.  LEACH.* 

(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

SERVANT'S  INJURIES— FKLOW  SERVANTS— DE- 
PARTMENT RULE— DIRECT  CO-OPERATION- 
BUSINESS  IN  HAND— PERSONAL  ACQUAINT- 
ANCE -  NECESSITY  -  STREET  RAILROAD  EM- 
PLOYES—QUESTIONS  OF  LAW— QUESTIONS  OF 
FACT— BURDEN  OF  PROOF. 

1.  Iu  an  action  for  a  servant's  Injuries,  the 

Slaintiff  has  the  burden  of  proving  the  nonex- 
itence  of  the  relation  of  fellow  servants. 

2.  A  refusal  to  charge  that  the  burden  was  on 
plaintiff  to  prove  that  he  and  the  servant  by 
whose  negligence  he  was  injured  were  not  fel- 
low servants  was  not  error,  where  the  ques- 
tion was  covered  by  another  instruction,  stating 
that  the  burden  of  proof  was  upon  plaintiff  on 
several  different  propositions,  and  that  he  could 
not  recover  unless  the  fact  that  he  and  the  oth- 
er servant  were  not  fellow  servants  was  estab- 
lished by  the  preponderance  of  the  evidence. 

3.  What  facts  will  create  the  relation  of  fel- 
low servants  is  a  question  of  law,  but  whether 
such  facts  exist  is  a  question  of  fact,  unless 
there  is  no  evidence  fairly  tending  to  prove  that 
they  are  not  fellow  servants,  and  the  undisputed 
facts  showed  that  the  relation  existed,  in  which 
case  the  question  again  becomes  one  of  law. 

4.  The  relationship  of  fellow  servants  de- 
pends on  the  existence  between  servants  of  an 
association  which  enables  them,  better  than  the 
employer,  to  guard  against  risk  or  accident  re- 
sulting from  the  negligence  of  each  other.  It 
does  not  rest  in  any  degree  upon  personal  ac- 
quaintance or  actual  previous  association  be- 
tween the  servants,  but  upon  the  relation  of 
their  duties  to  each  other,  and  the  respective 
positions  they  hold. 

5.  The  conductor  on  one  car  of  a  cable  com- 
pany is  not  engaged  in  the  "particular  business" 
in  which  the  gripman  on  a  following  car  is  en- 
gaged, so  as  to  make  the  two  fellow  servants. 

6.  Where  there  is  a  direct  co-operation  be- 
tween servants  of  a  common  master,  there  is 
nothing  further  necessary  to  make  them  fellow 
servants;  but,  where  they  are  not  directly  co- 
operating in  some  particular  work,  their  usual 
duties  must  require  co-operatiou  or  actual  asso- 
ciation, to  bring  them  within  that  relation. 

7.  The  conductors  and  gripmen  on  the  differ- 
ent cars  of  a  street  railway,  who  were  in  duty 
bound  to  run  their  cars  in  such  a  manner  as  not 
to  injure  the  employes  on  other  cars,  and  who 
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had  the  same  headquarters,  were  under  the  same 
superintendent,  and  governed  by  the  same  rules, 
were  engaged  in  the  same  character  of  serv- 
ice, and  were  brought  into  such  relation  with 
each  other  as  to  depend  on  each  other  for  their 
safety,  with  power  to  observe  the  manner  in 
which  each  discharged  his  duties,  and  to  in- 
fluence each  other  by  caution  and  example,  and 
were  thus,  as  a  matter  of  law,  fellow  servants. 
Ricks,  Wilkin,  and  Magruder,  JJ.,  dissenting. 

Appeal  from  Appellate  Court;  First  Dis- 
trict 

Action  by  Thomas  Leach  against  the  Chi- 
cago City  Railway  Company.  From  a  Judg- 
ment of  the  Appellate  Court  (104  111.  App. 
30)  affirming  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

W.  J.  Hynes,  S.  S.  Page,  and  H.  H.  Mar- 
tin, for  appellant.  Wing  &  Wing  and  James 
C.  McShane,  for  appellee. 

CARTWRIGHT,  J.  This  case  was  before 
us  en  a  former  appeal,  when  the  judgments 
of  the  Appellate  Court  for  the  First  District 
and  the  superior  court  of  Cook  county  were 
reversed  for  error  of  the  superior  court  in 
sustaining  a  demurrer  to  a  plea  of  the  stat- 
ute of  limitations.  An  additional  count  of 
the  declaration,  stating  a  new  cause  of  ac- 
tion, had  been  filed  after  the  statute  bad  run, 
and  issues  of  fact  under  that  count  had  been 
submitted  to  the  jury,  and  found  in  favor 
of  appellee.  Chicago  City  Railway  Co.  v. 
Leach,  182  111.  359,  55  N.  E.  334.  The  case 
has  since  been  tried  upon  proper  Issues,  re- 
sulting in  a  verdict  for  appellee  for  915,000, 
upon  which  judgment  was  entered.  On  ap- 
peal to  the  Appellate  Court  for  the  First 
District,  the  judgment  was  affirmed. 

Plaintiff  was  a  conductor  on  defendant's 
street  railway,  and,  In  his  declaration,  al- 
leged that  he  was  injured  through  the  negli- 
gence of  other  servants  of  the  defendant.  On 
the  trial  he  offered  evidence  tending  to  prove 
that  his  Injury  was  caused  by  the  negligence 
of  Golden,  a  gripman;  and  the  first  alleged 
error  consists  in  the  refusal  by  the  trial  court 
of  an  instruction  offered  by  defendant  that 
the  burden  of  proof  was  upon  tbe  plaintiff  to 
prove,  by  a  preponderance  of  all  the  evidence 
In  the  case,  that  he  and  Golden  were  not  fel- 
low servants.  The  instruction  correctly  stat- 
ed the  law  as  declared  in  Joliet  Steel  Co.  v. 
Shields,  134  111.  209,  25  N.  E.  569,  where  that 
subject  was  given  full  consideration,  and 
where  it  was  the  determining  question  In 
the  case.  The  charge  In  the  declaration  was 
that  the  plaintiff,  a  track  repairer,  bad  been 
Injured  by  tbe  negligence  of  other  servants 
of  the  defendant  In  placing  an  iron  mold  In 
an  insecure  and  dangerous  position  near  the 
track;  and  the  declaration  neither  alleged 
in  express  terms  that  they  were  not  fellow 
servants  of  the  plaintiff,  nor  such  facts  as 
would  lead  to  that  conclusion.  It  was  held 
that  in  all  actions  for  negligence  the  burden 
is  upon  the  plaintiff  to  allege  and  prove  .such 
negligent  acts  of  the  defendant  as  will  en- 
title the  plaintiff  to  recover;  that  It  Is  not 
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sufficient  for  one  servant  to  prove  that  he  has 
been  injured  by  another  servant  of  the  com- 
mon master,  but  that  It  is  also  necessary 
to  prove  that  the  relation  of  the  servants  is 
such  as  to  render  the  master  liable  to  one  for 
the  negligence  of  the  other.  In  the  subse- 
quent case  of  Louisville,  Bvansville  &  St. 
Louis  Consolidated  Railroad  Co.  ▼.  Haw- 
thorn, 147  111.  226,  85  N.  B.  534,  where  the 
declaration  alleged  that  the  plaintiff  was  a 
fence  builder,  and  was  injured  by  the  negli- 
gence of  a  locomotive  engineer,  the  court 
calling  attention  to  the  fact  that  in  the 
Shields  Case  there  was  nothing  in  the  dec- 
laration to  show  that  the  other  servants 
were  not  track  repairers  with  the  plaintiff, 
held  that  it  was  not  necessary  to  aver  in  the 
declaration,  in  so  many  words,  that  the  neg- 
ligent servant  was  not  the  fellow  servant  of 
the  plaintiff,  where  the  facts  stated  showed 
that  the  relation  of  fellow  servant  did  not 
exist  In  Chicago  &  Alton  Railroad  Co.  v. 
Swan,  176  IU.  424,  52  N.  E.  916,  the  facts 
showing  the  relation  of  the  two  servants 
were  stated,  and  showed  that  they  were  not 
fellow  servants,  and  the  same  rule  was  de- 
clared. Of  course,  the  rule  as  to  pleading 
does  not  apply  where  the  charge  of  negli- 
gence Is  against  the  master  himself.  Libby, 
McNeill  &  Libby  v.  Scherman,  146  III.  540, 
84  N.  E.  801,  37  Am.  St  Rep.  191.  Previous 
to  the  Swan  Case,  an  opinion  of  an  Appellate 
Court  had  been  adopted  in  Chicago  &  Alton 
Railroad  Co.  v.  House,  172  111.  001,  50  N.  E 
151,  in  which  It  was  said  that  upon  the 
question  whether  the  servants  in  that  case 
were  fellow  servants,  appellant  was  the  af- 
firmant though  the  declaration  contained 
the  negative  allegation.  No  question  as  to 
the  burden  of  proof  was  in  any  way  involved, 
and  It  cannot  be  presumed  that  the  Appel- 
late Court  attempted  to  overrule  the  deci- 
sions of  this  court  on  that  question.  What- 
ever may  have  been  meant  by  the  statement 
if  it  was  intended  to  establish  a  new  rule 
as  to  the  burden  of  proof,  it  was  Incorrect 
There  was  no  intention  in  adopting  the  opin- 
ion, or  in  the  case  of  Hartley  v.  Chicago  & 
Alton  Railroad  Co.,  197  111.  440,  64  N.  B. 
882,  which  referred  to  It  to  overrule  the 
previous  cases  on  that  question.  It  appears 
to  us,  however,  that  the  question  where  the 
burden  of  proof  rested  was  properly  and  suffi- 
ciently covered  by  another  Instruction  given 
at  the  Instance  of  the  defendant  That  In- 
struction stated  that  the  burden  of  proof 
was  upon  the  plaintiff  upon  several  different 
propositions,  and  that  he  could  not  recover 
unless  the  tact  that  be  and  the  gripman, 
Golden,  were  not  fellow  servants  was  es- 
tablished by  a  preponderance  of  all  the  evi- 
dence in  the  case.  That  Instruction  being 
correct  and  covering  the  ground,  it  was  not 
error  to  refuse  the  Instruction  concerning 
which  complaint  la  made. 

At  the  close  of  the  evidence  the  defendant 
requested  the  court  to  give  an  instruction 
of  not  guilty,  which  the  court  refused  to  do, 


and  this  ruling  is  the  principal  subject  of 
discussion  by  the  respective  counsel.  Plain- 
tiff was  injured  by  another  train,  on  which 
Golden  was  the  gripman,  running  against  the 
rear  of  the  train  on  which  plaintiff  was  con- 
ductor while  plaintiff  was  on  the  ground  be- 
tween the  care;  and  it  Is  contended  that  his 
Injury  resulted  from  an  ordinary  hazard  of 
his  employment,  and  from  his  own  negligence 
in  going  between  the  cars  and  not  providing 
any  lookout  for  approaching  trains,  and  that 
the  plaintiff  and  Golden  were  fellow  servants 
of  the  defendant  The  main  question  is 
whether  plaintiff  and  Golden  were  fellow 
servants;  the  other  questions  being  contro- 
verted questions  of  fact  which,  In  our  opin- 
ion, were  properly  submitted  to  the  Jury. 

What  facts  will  create  the  relation  of  fel- 
low servants  between  two  employes  of  a 
common  master  Is  a  question  of  law,  and 
whether  such  facts  exist  Is  ordinarily  a  ques- 
tion of  fact  to  be  submitted  to  the  Jury^ 
but  where  there  is  no  evidence  fairly  tending 
to  prove  that  they  are  not  fellow  servants, 
and  the  undisputed  facts  show  that  the  rela- 
tion exists,  the  question  is  one  of  law.  If 
there  is  any  evidence  fairly  tending  to  prove 
the  required  averment  that  they  are  not  fel- 
low servants,  the  court  should  submit  the 
issue  to  the  jury;  but  if  there  Is  no  contro- 
versy about  the  facts,  and  they  bring  the 
parties  within  the  relation  of  fellow  serv- 
ants, so  that  a  verdict  to  the  contrary  would 
not  be  supported  by  any  evidence,  the  court 
should  not  submit  the  question  to  the  Jury. 
Abend  v.  Terre  Haute  &  Indianapolis  Rail- 
road Co.,  Ill  III  202,  53  Am.  Rep.  616;  Chi- 
cago &  Eastern  Illinois  Railroad  Co.  v.  Dris- 
coll,  176  111.  330,  52  N.  E.  921.  In  this  case 
there  was  no  controversy  as  to  the  material 
facts  concerning  the  relation  between  plain- 
tiff and  Golden  as  servants  of  the  defendant 
which  were  all  either  proved  by  the  plain- 
tiff, or  admitted  of  record  by  his  counsel  up- 
on the  trial.  If  the  evidence  would  justify 
different  conclusions  In  any  respect  ft  would 
be  with  regard  to  social  relations  and  ac- 
quaintance which  were  wholly  Immaterial. 

The  undisputed  facts  were,  In  substance, 
as  .follows:  The  accident  occurred  on  Sep- 
tember 27,  1893,  during  the  World's  Pair. 
The  defendant  was  operating  a  double-track 
cable  street  railway  from  Randolph  street 
on  Wabash  avenue,  to  Twenty-Second  street, 
and  thence  on  Cottage  Grove  avenue  to  Sev- 
enty-First street  in  the  city  of  Chicago. 
There  was  a  loop  at  the  north  end,  around 
which  the  cars  ran.  At  the  intersection .  of 
Madison  street  with  Wabash  avenue,  one  of 
the  tracks  ran  east  on  Madison  street  one 
block  to  Michigan  avenue,  thence  north  two 
blocks  to  Randolph  street  thence  west  on 
Randolph  street  one  block  to  Wabash  ave- 
nue, and  thence  south  on  Wabash  avenue. 
Plaintiff's  train  consisted  of  a  grip  car  and 
two  passenger  cars,  McCarthy  was  the  grip- 
man,  plaintiff  was  the  conductor  on  the  car 
next  the  grip  car,  and  Baker  was  the  con- 
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ductor  on  the  rear  car.  The  train  was  made 
up  at  appellant's  barn,  between  Thirty- 
Eighth  and  Thirty-Ninth  streets,  on  Cottage 
Grove  avenue,  to  make  Its  regular  trip  north 
around  the  loop  and  back  to  the  south. 
When  the  train  was  leaving  the  barn,  plain- 
tiff boarded  It;  and,  after  It  had  gone  a  few 
blocks,  he  discovered  that  there  was  too 
much  slack  between  the  grip  car  and  his  car, 
causing  them  to  bump  back  and  forth.  It 
was  his  duty  to  correct  this,  but  be  waited 
to  do  so  until  he  should  reach  the  north  end 
of  the  loop,  when  there  would  be  few,  if 
any,  passengers,  and  he  would  have  more 
time,  and  the  cable  ran  at  bat  half  as  high 
a  rate  of  speed.  The  train  ran  north,  and 
turned  from  Wabash  avenue  around  the  loop. 
When  it  reached  the  east  side  of  Wabash 
avenue,  and  was  about  to  turn  Into  that  ave- 
nue, it  was  stopped  on  Randolph  street  to 
shorten  up  the  drawbars.  The  trains  ran 
^about  two  minutes  apart,  and  there  was 
'about  300  feet  of  clear  track  between  the  rear 
of  the  train  and  the  corner  of  Michigan  ave- 
nue, around  which  the  next  train  would 
come.  The  sun  was  shining,  and  it  was  a 
bright,  dry,  clear  morning.  Plaintiff  got 
down  from  his  car,  and  the  gripman,  Mc- 
Carthy, fastened  his  brake,  and  went  to  the 
rear  end  of  the  grip  car,  and  took  hold  of 
the  next  car  to  bold  them  together  while 
plaintiff  took  up  the  slack.  Plaintiff  looked 
eastward,  and  there  was  no  train  in  sight, 
and  he  then  got  down  between  the  cars  to 
make  the  necessary  change.  Neither  Mc- 
Carthy, the  gripman,  nor  Baker,  the  other 
conductor,  kept  any  lookout  to  see  whether 
any  other  train  was  approaching.  At  the 
usual  time  the  next  train,  In  charge  of  Gold- 
en, came  around  the  corner  of  Michigan  ave- 
nue into  Randolph  street;  and  ran,  without 
stopping  or  warning,  against  plaintiff's  train, 
driving  it  around  the  curve  Into  Wabash  ave- 
nue, and  knocking  down  the  plaintiff,  who 
was  dragged  along  under  the  train,  and  seri- 
ously and  permanently  Injured.  The  evi- 
dence tended  to  prove  that  Golden  was  look- 
ing to  the  northeast,  and  not  looking  out  for 
plaintiff's  train. 

Defendant  had  over  500  grlpmen  and  con- 
ductors running  its  trains,  who  all  had  the 
same  headquarters  and  the  same  superin- 
tendent, and  were  governed  by  the  same 
rules.  The  trains  followed  each  other  over 
the  tracks,  regulating  their  movements  by 
the  trains  ahead.  There  were  frequent  stops 
and  delays  by  obstructions  and  accidents,  or 
something  getting  into  the  slot;  and,  if  a 
train  stopped,  the  one  behind  was  required 
and  accustomed  to  stop.  If  a  train  lost  the 
cable,  it  would  wait  for  the  one  behind  to 
push  it  to  a  point  where  the  cable  could  be 
taken  up.  Each  train  consisted  of  a  grip 
car  and  one  or  more  passenger  cars,  each  of 
which  had  a  conductor.  The  defendant  had 
two  lists— one  of  conductors,  and  the  other 
of  grlpmen— and  the  men  at  the  head  of  the 
grlpmen's  list  ran  with  the  men  at  the  head 


of  the  conductor's  list,  and  so  on  down  the 
line.  Whenever  a  conductor  or  gripman 
missed  his  run,  quit  the  service,  or  was  dis- 
charged, all  those  below  him  were  moved  up 
one  point,  so  that  a  conductor  generally  ran 
with  the  same  gripman;  but,  on  account  of 
the  changes,  plaintiff  ran  with  many  different 
grlpmen.  There  Is  no  evidence  that  he  ever 
ran  with  Golden,  and  he  did  not  remember 
that  he  had  ever  seen  him,  but  they  had  run 
on  the  same  line  for  several  months. 

The  rule  in  this  state  as  to  what  will  con- 
stitute fellow  servants  has  been  very  frequent- 
ly defined  and  explained.  This  court  has  held 
the  master  to  a  stricter  accountability  for 
injuries  to  one  servant  by  the  act  of  another 
servant  than  courts  in  general.  The  general- 
ly prevailing  rule  that  all  servants  of  a  com- 
mon master  are  fellow  servants  was  rejected, 
and  it  was  held  that,  where  a  servant  was 
employed  in  a  department  separate  and  dis- 
tinct from  that  of  a  servant  whose  negli- 
gence caused  an  injury,  the  master  would  be 
liable.  Ryan  v.  Chicago  &  Northwestern 
Railway  Co.,  60  111.  171,  14  Am.  Rep.  32; 
Pittsburg,  Ft.  Wayne  &  Chicago  Railway  Co. 
v.  Powers,  74  111.  341.  The  rule  as  to  con- 
sociation was  also  adopted,  and  was  first  ex- 
pounded at  length  In  the  case  of  Chicago  & 
Northwestern  Railway  Co.  v.  Moranda,  93  111. 
302,  34  Am.  Rep.  168.  In  that  case,  servants 
of  a  common  master  were  classified  on  the 
basis  of  their  relation  to  each  other  at  the 
time  of  an  injury,  or  their  usual  duties.  The 
rule  established  was  that  those  are  fellow 
servants  who  are  co-operating  at  the  time  of 
an  injury  in  the  particular  business  in  hand, 
or  whose  usual  duties  are  of  a  nature  to 
bring  them  into  habitual  association,  or  into 
such  relations  that  they  can  exercise  an  in- 
fluence upon  each  other  promotive  of  proper 
caution.  If  they  are  not  co-operating  In 
some  particular  work,  or  if  their  usual  du- 
ties are  not  such  as  to  bring  them  into  habit- 
ual association  so  that  they  may  have  the  op- 
portunity and  power  to  Influence  each  other 
to  the  exercise  of  caution,  they  are  not  fel- 
low servants.  It  was  said  in  that  case  that 
the  rule  of  respondeat  superior  rests  upon 
considerations  of  public  policy,  and  is  found- 
ed on  the  expediency  of  throwing  the  risk 
upon  those  who  can  best  guard  against  it, 
and  that  the  liability  of  the  master  must  turn 
upon  the  same  consideration.  This  ■  is  the 
principle  underlying  the  application  of  the 
doctrine,  whether  it  was  adopted  on  grounds 
of  public  policy,  or  because  the  risk  is  as- 
sumed by  the  servant  in  entering  the  serv- 
ice; and  the  relation  is  made  to  depend  upon 
the  existence  of  association  between  serv- 
ants, which  enables  them,  better  than  the 
employer,  to  guard  against  risks  or  accidents 
resulting  from  the  negligence  of  each  other. 
The  rule,  however,  does  not  rest  in  any  de- 
gree upon  personal  acquaintance  or  actual 
previous  association  between  the  servants, 
but  upon  the  relation  of  their  duties  to  each 
other,   and  the  respective  positions  which 
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they  hold.  The  rale,  stated  as  a  mere  ab- 
stract proposition,  might  suggest  previous 
personal  acquaintance  between  Individuals, 
and  It  Is  apparent  from  the  opinion  of  the 
Appellate  Court  In  this  case  that  that  court 
so  regarded  It,  but  this  Is  clearly  Incorrect. 

Counsel  for  the  appellee  concede  that  a 
personal  acquaintance  between  the  plaintiff 
and  Golden  was  not  essential  to  make  them 
fellow  servants;  that  it  was  the  position 
which  Golden  held,  and  the  position  which 
the  plaintiff  held,  which  should  determine 
the  question;  and  that,  If  plaintiff  had  taken 
the  position  of  some  conductor  who  had 
been  running  the  same  train  with  Golden, 
they  would  be  fellow  servants  while  on  the 
same  train,  even  though  plaintiff  should  be 
injured  within  a  few  minutes  after  his  em-  ■ 
ployment;  and  their  claim  is  that  the  em- 
ployes on  different  trains  are  not  fellow  serv- 
ants. The  classification  is  of  servants  as 
such,  and  not  of  individuals;  and,  If  two 
lervants  are  brought  within  the  classifi- 
cation, they  instantly  become  fellow  serv- 
ants, although  they  may  never  have  seen 
each  other  before.  That  was  the  case  In 
Abend  v.  Terre  Haute  &  Indianapolis  Rail- 
road Co.,  supra,  where  It  was  held  that  a 
blacksmith  and  other  employes  in  a  wreck- 
ing crew,  made  for  the  occasion,  became  fel- 
low servants.  The  nature  of  the  employment 
determines  the  relation,  and  the  rule  must 
be  uniform  and  capable  of  a  reasonable  ap- 
plication. To  hold  the  master  exempt  from 
liability  for  an  injury  to  one  who  had  been 
long  in  his  service,  and  had  associated  with 
the  other  employes,  and  to  hold  him  liable 
for  a  like  injury  under  the  same  circumstan- 
ces to  a  new  servant,  would  be  wholly  un- 
warranted. - 

One  branch  of  the  doctrine  is  that  those 
are  fellow  servants  who  are  directly  co-op- 
erating with  each  other  in  some  particular 
work,  and  it  is  contended  that  the  particular 
work  in  hand  at  the  time  of  the  accident  to 
plaintiff  was  the  running  of  defendant's 
trains  at  the  place  of  the  accident,  and  there- 
fore the  employes  on  the  two  trains  were 
fellow  servants.  The  rule  must  have  a  rea- 
sonable and  practical  interpretation,  and,  if 
co-operation  in  particular  work  should  be 
construed  to  mean  Identical  work,  the  rule 
would  not  apply  in  any  case,  since  no  two 
servants  would  ever  be  doing  the  same  Iden- 
tical thing  at  the  same  time.  A  conductor 
and  gripman  have  separate  duties,  and  yet 
they  are  directly  co-operating  with  each  other 
in  the  particular  work  of  running  a  train. 
On  the  other  hand,  the  particular  work  in 
band  does  not  Include  the  general  business 
of  the  master.  The  general  business  of  the 
defendant  was  the  running  of  trains  on  its 
road,  and  we  do  not  see  how  the  particular 
business  in  which  plaintiff  was  engaged  could 
be  extended  to  Include  other  trains  which 
were  following  him.  The  question  whether 
the  qualifying  words  with  respect  to  the  ex- 
ercise of  Influence  modify  both  branches  of 
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the  rule  is  of  no  Importance.  Where  two 
servants  are  directly  co-operating  in  the  par- 
ticular work  in  hand,  they  are  brought  into 
such  relations  that  they  may  exercise  such 
Influence.  Pagels  v.  Meyer,  193  111.  172,  61 
N.  E.  1111.  The  addition  of  qualifying  words 
is  wholly  unnecessary,  and,  if  there  is  direct 
co-operation,  nothing  further  Is  required  to 
bring  them  within  the  relation.  Where  the 
servants  are  not  so  directly  co-operating  in 
some  particular  work,  their  usual  duties 
must  require  co-operation  or  habitual  associa- 
tion. 

The  remaining  question  Is  whether  -  the 
plaintiff  and  Golden  were  fellow  servants, 
under  the  second  branch  of  the  rule,  or,  In 
other  words,  whether  the  usual  duties  of  the 
employes  of  the  defendant  upon  one  train 
were  of  a  nature  to  bring  them  into  habitual 
association  with  the  employes  on  the  next 
train  preceding  or  following  them,  so  that 
they  might  exercise  an  influence  upon  each 
other  promotive  of  proper  caution.  There  la 
no  similarity  between  the  relation  of  serv- 
ants on  different  trains  on  a  steam  railroad, 
which  are  run  under  orders  and  directed  by 
a  train  dispatcher  for  the  purpose  of  pre- 
venting interference  and  collisions,  and  the 
relation  of  servants  on  these  trains,  which 
followed  each  other  over  the  tracks,  and  man- 
aged their  trains  with  reference  to  each 
other.  This  case  is  very  much  like  the  case 
of  Chicago  &  Eastern  Illinois  Railroad  Co.  v. 
Driscoll,  supra,  where  it  was  held  that  yard 
crews  employed  to  perform  the  same  char- 
acter of  service  at  the  same  time,  using  the 
same  tracks  and  working  near  each  other, 
were  fellow  servants,  though  under  different 
foremen.  It  was  there  held  that  an  instruc- 
tion to  find  for  the  defendant  sbonld  have 
been  given  on  that  ground.  In  Leeper  v. 
Terre  Haute  &  Indianapolis  Railroad  Co., 
162  111.  215,  44  N.  E.  492,  it  was  held  that  a 
finding  by  the  Appellate  Court  that  an  injury 
to  a  fireman  on  one  section  of  a  train  which 
was  running  in  three  sections  was  caused 
by  the  negligence  of  an  engineer  running 
another  section,  and  that  said  servants  were 
in  the  same  general  grade  of  service  and  the 
same  line  of  employment,  whose  duty  It  was 
to  be  on  constant  guard  not  to  injure  each 
other,  and  whose  relation  was  such  as  to  pro- 
mote caution  for  the  safety  of  each  other, 
was  a  finding  that  the  servants  were  fellow 
servants.  In  this  case  the  undisputed  evi- 
dence was  that  plaintiff  and  Golden  were  in 
the  same  general  service  and  the  same  gen- 
eral line  of  employment,  and  that  it  was  the 
duty  of  the  employes  on  one  train  to  run  It 
in  such  a  manner  as  not  to  injure  those  on 
the  train  next  preceding,  and  that  the  duties 
of  employes  on  such  trains  were  such  as  to 
bring  them  Into  habitual  association,  with 
power  and  opportunity  to  influence  each  oth- 
er by  advice  and  caution.  They  were,  in  the 
strictest  sense,  engaged  in  the  same  character 
of  service,  in  which  they  were  brought  into 
such  relations  to  each  other  as  to  depend 
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upon  each  other  for  their  safety,  and  with 
power  to  observe  the  manner  In  which  each 
discharged  his  duty,  and  to  Influence  each 
other  by  caution,  advice,  and  example.  There 
was  no  disputed  fact  to  be  submitted  to  the 
jury,  and  the  facts  proved  by  plaintiff  or  ad- 
mitted brought  him  and  Golden  within  the 
legal  definition  of  fellow  servants.  It  was 
therefore  error  to  refuse  the  Instruction  ask- 
ed for  by  the  defendant. 

The  judgments  of  the  Appellate  Court  and 
the  superior  court  are  reversed,  and  the 
cause  Is  remanded  to  the  superior  court  Re- 
versed and  remanded. 

RICKS,  WILKIN,  and  MAGRUDER,  JJ., 
dissenting. 

(208   111.    282) 

SCHUMANN  PIANO  CO.  v.  MARK  et  aL» 

(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

LANDLORD  AND  TENANT— LANDLORD'S  POS- 
SESSORY ACTION— JUSTICES— CONSOLIDATION 
OF  ACTIONS— ACTION  FOR  RENT— INCONSIST- 
ENT REMEDIES. 

1.  Hurd's  Rev.  St.  1901,  c.  79,  i  63,  provides 
that  in  all  actions  before  a  justice  each  party 
shall  bring  forward  all  demands  which  may  be 
consolidated,  and  which,  after  consolidation,  do 
not  exceed  $200.  Held  that,  inasmuch  as  in 
suits  under  the  forcible  entry  and  detainer  act 
the  jurisdiction  of  the  justice  is  not  affected  by 
the  amount  involved,  a  landlord  may  maintain 
at  the  same  time  two  different  actions  to  re- 
cover different  premises  held  by  his  tenant  un- 
der different  leases. 

2.  The  fact  that  a  landlord  had  sued  in  as- 
sumpsit for  past-due  rents  for  a  certain  month, 
the  rent  being  payable  in  advance,  was  no  bar 
to  proceedings  for  possession  after  nonpayment 
of  the  rent  within  the  time  fixed  by  the  notice 
which  the  landlord  is  authorized  to  give  by 
Hurd's  Rev.  St  1901,  c.  80,  I  & 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  of  forcible  detainer  by  Cyrus  Mark 
and  others,  known  as  the  Mark  Manufactur- 
ing Company,  against  the  Schumann  Piano 
Company.  From  a  judgment  of  the  Appel- 
late Court  (105  111.  App.  490)  reversing  a 
judgment  of  a  justice,  defendant  appeals. 
Affirmed. 

This  was  an  action  of  forcible  detainer, 
commenced  on  July  30,  1901,  by  appellees, 
partners,  known  as  Mark  Manufacturing 
Company,  against  appellant,  the  Schumann 
Piano  Company,  a  corporation,  before  a  jus- 
tice of  the  peace  in  Cook  county,  to  recover 
possession  of  the  first  fourth,  and  fifth  floors 
of  a  building  known  as  Nos.  123  and  125  La 
Salle  avenue,  in  the  city  of  Chicago.  Judg- 
ment was  there  entered  in  favor  of  the  Mark 
Company,  and  the  Schumann  Company  ap- 
pealed to  the  circuit  court  of  Cook  county, 
where,  upon  a  trial  before  the  court  without 
a  jury,  judgment  was  entered  in  favor  of  the 
latter  company.  From  that  judgment  of  the 
circuit  court  the  Mark  Company  appealed  to 
the  Appellate  Court  for  the  First  District 
where  the  judgment  of  the  circuit  court  was 

•Rehearing  denied  April  «,  1901. 


reversed,  and  judgment  was  entered  in  the 
Appellate  Court  finding  the  Schumann  Com- 
pany guilty  as  charged  In  the  complaint  and 
adjudging  that  the  appellants  (appellees  here) 
recover  from  the  Schumann  Piano  Company 
the  premises  above  described,  together  with 
costs,  etc.  This  is  an  appeal  prosecuted  by 
appellant  to  reverse  the  judgment  of  the 
Appellate  Court 

On  June  14,  1900,  the  parties  to  this  suit 
entered  into  a  written  lease,  by  which  the 
premises  here  involved  were  demised  to  ap- 
pellant by  appellees  for  a  term  commencing 
July  1,  1900,  and  ending  April  30,  1902,  at  a 
monthly  rental  of  $250,  payable  in  advance 
on  the  1st  day  of  each  month.  The  lease 
provided,  among  other  things,  that  the  ap- 
pellees leased  the  premises,  "together  with 
motive  power,  not  to  exceed  twenty  horse 
power,  and  sufficient  heat  in  varnishing  and 
finishing  room  during  cold  weather  to  pre- 
vent checking  the  varnish,"  and  that  the  ap- 
pellant would  "pay  (in  addition  to  the  rents 
above  specified)  for  all  power  used  in  excess 
of  the  amount  above  specified  the  sum  .of 
five  dollars  ($5)  per  month  for  each  horse 
power,  the  amount  used  to  be  determined  by 
lessor  by  any  of  the  ordinary  methods,  the 
maximum  amount  of  power  used  at  any  one 
time  to  be  the  basis  of  calculation." 

The  first  indication  of  trouble  between  the 
parties  to  the  lease  in  reference  thereto 
shown  by  the  evidence  appears  from  a  letter 
written  by  appellant  to  appellees,  dated 
March  19, 1901,  in  which  there  seems  to  have 
arisen  some  difficulty  In  reference  to  the 
power  furnished,  and  it  appears  that  ap- 
pellees had  rendered  to  appellant  a  bill  for 
motive  power  in  excess  of  20  horse  power, 
which  appellant  claimed  was  Incorrect  and 
refused  to  pay.  In  the  same  letter  com- 
plaint is  made  by  appellant  because  of  lack 
of  heat  in  the  varnish  room,  causing  loss  to 
appellant  It  is  therein  stated  that  appel- 
lant had  repeatedly  taken  this  matter  np 
with  appellees,  and  that  it  had  delayed  mak- 
ing out  a  bill  for  damages  until  cold  weather 
had  passed,  but  that  it  would  have  the  bill 
ready  to  present  to  appellees  in  a  few  days. 
On  June  20,  1901,  an  Itemized  statement  of 
account  in  the  sum  of  $1,107  for  reflnishing 
pianos,  claimed  to  have  been  made  neces- 
sary from  the  checking  of  varnish  caused 
from  lack  of  heat  in  the  varnish  room  during 
cold  weather,  $11.25  for  delay  in  labor  from 
damage  from  roof,  and  $90.90  for  telephone, 
was  sent  to  appellees,  with  a  request  to  re- 
mit the  amount  of  $1,209.15.  On  July  18, 
1901,  the  attorney  for  the  appellant  sent  a 
communication  to  appellees,  together  with  a 
statement,  showing  $340  due  for  rent  under 
the  lease  above  referred  to  and  under  a  lease 
for  other  parts  of  the  same  building  for  the 
month  of  July,  leaving  a  balance  of  $873.05 
due  appellant  after  adding  interest  for  de- 
lay. On  July  20,  1901,  appellees  commenced 
a  snit  in  assumpsit  against  appellant  in  the 
circuit  court  of  Cook  county,  returnable  to 
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the  August  term,  1901,  thereol,  to  recover 
the  rent  for  the  month  ending  July  31,  1901. 
Among  the  pleas  filed  to  this  declaration  was 
one  of  set-off,  In  which  $2,000  Is  claimed  by 
appellant  as  damages  to  Its  pianos  by  reason 
of  the  failure  of  appellees  to  furnish  suffi- 
cient heat  in  the  varnishing  and  finishing 
room  to  prevent  checking  the  varnish,  as 
required  by  the  lease.  On  July  24,  1901,  the 
appellees,  through  a  constable,  served  a  flve- 
days  notice  on  appellant,  notifying  it  of  the 
default  in  the  payment  of  rent  in  the  sum 
of  $250,  and  demanding  payment  of  the  same 
on  or  before  July  29, 1901,  and  informing  ap- 
pellant that  in  default  of  such  payment  the 
lease  for  the  premises  involved  in  this  suit 
would  be  terminated. '  On  the  same  day  an- 
other notice  from  appellees  was  served  on 
appellant  demanding  the  sum  of  $25  as  rent 
for  the  basement  of  the  same  building,  which 
was  held  under  another  lease,  and  containing 
like  provisions  in  case  of  default  in  the  pay- 
ment thereof.  Suit  was  commenced  under 
this  notice  on  the  same  day  the  case  at  bar 
was  commenced,  and  before  the  same  jus- 
tice of  the  peace,  and  judgment  was  render- 
ed against  appellant  for  possession  of  the 
basement 

Anson  Mark,  one  of  the  plaintiffs,  testified 
that  the  last  month  for  which  appellant  paid 
rent  under  the  lease  here  in  question  was 
June,  1901;  that  it  did  not  pay  the  rent  for 
July;  that  it  was  in  possession  of  the  prem- 
ises at  the  time  tins  suit  was  brought  and 
at  the  time  of  testifying.  The  treasurer  of 
appellant  testified  that  the  itemized  state- 
ment as  sent  to  appellees  was  correct,  and 
that  appellant  had  been  damaged  by  reason 
of  the  checking  of  varnish,  caused  by  a  lack 
of  heat  in  the  varnishing  room,  in  the  sum 
of  $1,107. 

The  Appellate  Court  incorporated  in  its 
judgment  the  following  finding  of  facts: 
"The  court  finds  that  appellants,  by  written 
lease  dated  June  14,  1900,  demised  to  the 
appellee  the  premises  described  in  the  com- 
plaint in  this  cause  from  July  1,  1900,  till 
April  30,  1902,  the  appellee  to  pay  as  rent 
therefor  the  sum  of  $250  per  month,  payable 
monthly  in  advance,  on  the  1st  day  of  each 
month;  that  the  rent  due  July  1,  1901,  was 
not,  nor  was  any  part  thereof,  paid  by  the 
appellees,  or  any  of  them;  that  July  24, 1901, 
appellants  caused  a  five-days  notice,  in  ac- 
cordance with  the  statute  in  such  case  made 
and  provided,  to  be  served  on  said  appellee, 
notifying  appellee  that,  unless  paymentshould 
be  made  of  the  said  July  rent,  to  wit,  $250,  on 
or  before  July  29,  1901,  the  said  lease  from 
appellants  to  appellee  would  be  terminated, 
and  that  appellee  did  not  pay  said  rent,  or 
any  part  thereof,  but  therein  made  default, 
and  did  not  surrender  to  appellants  said  de- 
mised premises  or  any  part  thereof."  Prop- 
ositions of  law  properly  presenting  the  law 
questions  arising  in  the  case  were  passed 
upon  by  the  circuit  court,  and  that  court 
held  that  the  institution  of  the  suit  in  as- 


sumpsit for  the  rent  for  the  month  of  July 
barred  a  forfeiture  of  the  lease  prior  to  the 
expiration  of  that  month.  The  Appellate 
Court  reached  the  opposite  conclusion  on 
this  legal  proposition,  and  in  accordance  with 
that  conclusion  and  its  findings  of  facts  en- 
tered the  judgment  now  presented  to  this 
court  for  review. 

A.  D.  Gash,  for  appellant  Daniel  F.  Flan- 
nery,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts).  Appel- 
.lant  refused  to  pay  the  rent  due  July  1, 
1901,  which  was  the  rent  for  the  ensuing 
month,  for  the  reason  that  It  claimed  a  lar- 
ger amount  due  from  the  landlord  on  ac- 
count of  the  failure  of  the  landlord  to  fur- 
nish heat  as  provided  by  the  lease,  lc  is 
conceded  by  appellant  that  In  this  suit  for 
forcible  detainer  it  cannot  successfully  de- 
fend by  showing  that  such  damages  exceed- 
ed the  amount  of  rent  due,  but  it  is  contend- 
ed that  appellees  could  not  maintain  this 
suit  for  the  premises  involved  herein,  for 
the  reason  that  on  the  same  day  that  this 
suit  was  begun  another  suit  in  forcible  de- 
tainer was  begun  by  appellees  against  ap- 
pellant before  the  same  justice  of  the  peace 
for  other  premises  demised  to  appellant  by  a 
separate  lease,  the  contention  being  that  one 
suit  should  have  been  brought  for  the  pos- 
session of  all  the  real  estate  described  in  both 
complaints,  and  that,  as  the  real  estate  in- 
volved in  this  suit  was  not  included  in  the 
complaint  in  the  other  suit,  this  suit  cannot 
be  maintained. 

The  statute  relied  upon  by  appellant  In 
this  regard  is  section  53  of  chapter  79  of 
Hurd's  Revised  Statutes  of  1901  (page  1110), 
which  is  as  follows:  "In  all  actions  which 
shall  be  commenced  before  a  justice  of  the 
peace,  each  party  shall  bring  forward  all  his 
demands  against  the  other,  existing  at  the 
time  of  the  commencement  of  the  action, 
which  are  of  such  a  nature  as  to  be  consol- 
idated, and  which  do  not  exceed  $200  when 
consolidated  into  one  action  or  defense;  and 
on  refusing  or  neglecting  to  do  so,  shall  for- 
ever be  debarred  from  suing  therefor;"  and 
it  is  argued  that  under  this  statute  appel- 
lees' causes  of  action  in  forcible  detainer 
should  have  been  consolidated.  This  sec- 
tion of  the  statute  does  not  apply  to  proceed- 
ings under  the  act  in  reference  to  forcible 
entry  and  detainer.  This  construction  is 
shown  to  be  correct  by  the  fact  that  the 
plaintiff  is  required  to  consolidate  only  such 
demands  "as  do  not  exceed  $200  when  con- 
solidated into  one  action  or  defense."  In 
suits  under  the  forcible  entry  and  detainer 
act  the  Jurisdiction  of  the  Justice  is  not  affect- 
ed by  the  amount  involved,  and  it  is  there- 
fore apparent  that  a  statute  requiring  the 
consolidation  of  demands  which,  when  con- 
solidated, do  not  exceed  a  certain  amount 
could  not  apply  to  rights  of  action  accruing 
under  a   statute  on  which   suits   may   be 
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brought  before  a  Justice  of  the  peace  with- 
out reference  to  the  amount  involved.  If  It 
had  been  intended  to  require  the  consolida- 
tion of  actions  of  this  character,  that  inten- 
tion would  have  been  evinced  by  a  statute  on 
the  subject  containing  no  monetary  limita- 
tion. 

It  is  then  urged  that,  as  the  appellees  had 
brought  a  suit  in  assumpsit  for  the  July 
rent,  they  could  not  forfeit  the  lease  and 
maintain  a  suit  for  the  possession  of  the  real 
estate  prior  to  August  1,  1901,  for  the  reason 
'  that  the  beginning  of  a  suit  for  the  July 
rent  is  Inconsistent  with  the  act  of  appel- 
lees in  terminating  the  tenancy  prior  to  the' 
expiration  of  the  month  of  July.  It  is  said 
that  the  suit  in  assumpsit  and  the  proceed- 
ing under  the  forcible  entry  and  detainer 
statute  are  inconsistent  remedies  for  the  en- 
forcement of  the  same  right,  and  that,  hav- 
ing elected  to  first  sue  in  assumpsit,  the 
plaintiff  cannot  afterwards,  during  the  period 
covered  by  the  rents  sued  for,  terminate 
the  lease  and  sue  for  possession.  This  is  a 
misapprehension  of  the  situation.  The  land- 
lord has  two  rights.  One  is  to  have  the 
rent  that  is  due  paid;  the  other  is,  where 
the  rent  has  not  been  paid,  to  proceed  under 
the  statute  and  obtain  possession,  if  the  rent 
be  not  paid  within  the  time  fixed  by  the 
notice  which  the  landlord  Is  authorized  to 
give  by  section  8  of  chapter  80  of  Hurd's 
Revised  Statutes  of  1901,  p.  1135.  If,  before 
the  expiration  of  that  notice,  the  rent  is 
paid,  any  further  proceedings  for  the  pos- 
session are  barred;  but  no  attempt  to  collect 
the  rent  by  a  suit  in  assumpsit  will  bar  the 
suit  for  possession  unless  the  rent  be  actually 
paid  within  the  time  limited  by  the  notice. 
A  pending  action  for  use  and  occupation  will 
not  invalidate  a  notice  of  the  termination  of 
the  lease,  for  the  landlord  may  only  recover 
In  his  action  for  rent  due  at  the  time  of  the 
expiration  of  the  notice,  although  he  may 
claim  rent  to  a  later  period.  Taylor  on  Land- 
lord &  Tenant,  §  485.  The  language  quoted 
from  Lord  Coke  In  the  case  of  Jackson  v. 
Sheldon,  5  Cow.  457,  also  leads,  to  the  same 
conclusion. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(208  111.  262) 

CITY  OP  CHICAGO  t.  GOODWILLIE  et  al.» 

(Supreme  Court  of   Illinois.    Feb.    17,   1904.) 

MUNICIPAL  CORPORATIONS— PUBLIC  IMPROVE- 
MENTS—ABANDONMENT—SEC- 
OND ORDINANCE. 

1.  A  city,  after  the  return  of  a  verdict  in  pro- 
ceedings to  condemn  land  for  a  street,  may  in 
good  faith  dismiss  the  proceedings  without  no- 
tice to  the  adverse  parties,  and  abandon  the 
improvement. 

2.  A  city  council  passed  an  ordinance  author- 
izing the  opening  of  a  street.  Proceedings  to 
condemn  the  land  were  instituted,  and  the  jury 
rendered  a  verdict  awarding  compensation. 
Afterwards  the  city  dismissed  the  proceedings 

•Rehearing  denied  April  6,  1904. 


without  notice  to  the  adverse  parties.  After 
more  than  seven  .years  from  the  passage  of  the 
ordinance,  and  more  than  five  years  from  the 
dismissal  of  the  proceedings,  a  second  ordi- 
nance providing  for  the  same  improvement,  and 
expressly  repealing  the  first  ordinance,  wan 
adopted  by  the  council.  Held,  that  the  pro- 
ceedings under  the  first  ordinance  were  not  a 
bar  to  similar  proceedings  under  the  second 
ordinance. 
Scott,  J.,  dissenting. 

Appeal  from  Superior  Court,  Cook  County; 
R.  P.  Goodwin,  Judge. 

Proceedings  by  the  city  of  Chicago  for  the 
condemnation  of  land  for  a  street.  From  a 
Judgment  sustaining  the  objection  of  Jennie 
D.  Goodwillie  and  another  to  the  report  of 
the  commissioners,  the  city  appeals.  Re- 
versed. 

This  is  a  proceeding  commenced  by  the 
appellant  in  the  superior  court  of  Cook  coun- 
ty under  an  ordinance  passed  by  the  city 
council  of  the  city  of  Chicago  ,on  April  2, 
1902,  for  the  opening  of  Lake  View  avenue 
from  St  James  place  to  Roslyn  place,  in  the 
city  of  Chicago.  The  petition  prayed  that 
compensation  and  damages  to  the  property 
affected  by  opening  said  avenue  be  ascer- 
tained, and  that  each  piece  of  property  ben- 
efited by  said  Improvement  be  assessed  its 
proportionate  share  of  the  cost  of  said  Im- 
provement. The  appellees,  whose  property 
was  affected,  appeared  and  filed  objections. 
The  only  objection  relied  upon  here  to  Bus- 
tain  the  Judgment  of  the  court  below  is  that 
on  January  3,  1805,  the  city  council  of  the 
city  of  Chicago  passed  an  ordinance  provid- 
ing for  the  identical  improvement  specified. 
In  the  ordinance  which  forms  the  basis  of 
this  proceeding;  that  In  pursuance  of  the 
provisions  of  that  ordinance  a  petition  was 
filed  In  the  circuit  court  of  Cook  county  on 
March  12,  1895;  that  on  December  23,  1896, 
a  verdict  was  rendered  in  said  proceeding 
fixing  the  compensation  and  damages  to  the 
property  of  the  appellees  at  $23,250;  and 
that  on  February  6,  1897,  an  order  was  en- 
tered on  the  application  of  appellant  dis- 
missing said  proceeding  without  notice  to 
appellees.  The  court  sustained  said  objec- 
tion, and  dismissed  the  proceeding,  and  the 
city  has  appealed. 

Edgar  Bronson  Tolman  and  Robert  Red- 
meld  (Charles  M.  Walker,  Corp.  Counsel,  of 
counsel),  for  appellant  Robert  8.  Cook  (R. 
S.  Thompson,  of  counsel),  for  appellees. 

HAND,  C.  J.  (after  stating  the  facts).  The 
contention  of  the  appellees  is  that  the  pro- 
ceeding had  under  the  ordinance  bearing 
date  January  3.  1895,  Is  a  bar  to  this  pro- 
ceeding. We  do  not  agree  with  such  con- 
tention, but  are  of  the  opinion  that  the  dis- 
missal of  said  proceeding  on  February  6, 
1897,  put  an  end  to  the  proceeding  under  the 
first  ordinance.  Bass  v.  City  of  Chicago,  196 
111.  109,  62  N.  E  913. 

The  city,  after  the  verdict  was  returned, 
and  before  judgment  thereon,  had  the  right. 
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IT  It  acted  la  good  faith,  to  abandon  the  im- 
provement and  dismiss  the  proceeding.  7 
Ency.  of  PI.  &  Pr.  p.  674;  McCheaney  v. 
City  of  Chicago,  188  111.  423,  58  N.  E.  982. 
In  each  of  the  cases  of  Chicago,  Bock  Island 
&  Pacific  Railway  Co.  v.  City  of  Chicago, 
143  111.  641,  32  N.  E.  178,  Chicago,  Rock  Is- 
land &  Pacific  Railway  Co.  v.  City  of  Chi- 
cago, 148  111.  479,  86  N.  E.  72,  and  Illinois 
Central  Railroad  Co.  v.  City  of  Champaign, 
163  111.  524,  45  N.  EJ  120,  relied  upon  by  ap- 
pellees, Judgment  had  been  rendered  upon 
the  verdict,  and  an  attempt  was  made  to  get 
rid  of  the  judgment  after  the  term  had  ex- 
pired at  which  it  was  rendered,  and  the 
court  held  that  the  Judgment  was  an  adjudi- 
cation between  the  parties  which  fixed  the 
amount  of  compensation  and  damages;  that, 
while  a  party  seeking  to  condemn  is  not 
bound  to  take-  the  property  at  the  price  fixed 
by  the  Judgment,  if  the  property  is  taken  the 
question  of  compensation  and  damages  is 
res  Judicata,  and  that  the  question  of  com- 
pensation and  damages  cannot  be  opened  up 
and  retried  by  filing  a  new  petition— that  is, 
the  effect  of  the  Judgment  cannot  be  gotten 
rid  of  by  commencing  a  new  proceeding.  In 
this  case  the  proceeding  was  dismissed  be- 
fore Judgment,  and  the  rule  is  that  it  is  the 
judgment  which  concludes  the  parties,  and 
not  the  verdict  of  the  Jury.  Sayler  v.  Hicks, 
36  Pa.  892.  Mr.  Greenleaf,  In  his  work  on 
Evidence  (volume  1,  I  510),  says:  "The  rule 
Is  that  where  the  verdict  was  returned  to  a 
court  having  power  to  set  it  aside,  the  ver- 
dict is  not  admissible  without  producing  a 
copy  of  the  Judgment  rendered  upon  it,  for 
it  may  be  that  the  judgment  was  arrested  pr 
that  a  new  trial  was  granted."  "A  verdict 
cannot  ordinarily  operate  as  an  estoppel,  or 
even  be  given  in  evidence,  until  it  has  re- 
ceived the  sanction  of  the  court  and  pass- 
ed into  Judgment"  (2  Smith,  Lead.  Cas.  687), 
"because  It  may  happen  that  Judgment  was 
arrested  or  a  new  trial  granted."  Boiler's 
Nisi  Prius,  234. 

It  is  urged,  however,  that  the  first  ordi- 
nance remained  in  force;  and  that  the  city 
conld  not  pass  a  new  ordinance  for  the  im- 
provement covered  by  the  first  ordinance 
while  that  ordinance  remained  in  force.  We 
think  that  argument  is  fully  answered  by 
the  fact  that  the  first  ordinance  was  repeal- 
ed in  express  terms  by  the  last  ordinance, 
and  that  more  than  seven  years  bad  elapsed 
between  the  dates  of  the  passage  of  the  two 
ordinances,  and  more  than  five  years  elapsed 
from  the  date  of  the  dismissal  of  the  first 
proceeding  and  the  date  of  the  passage  of 
the  second  ordinance.  In  McChesney  v.  City 
of  Chicago,  supra,  it  was  apparent  the  im- 
provement was  not  abandoned,  but  that  it 
was  the  intention  of  the  city  to  immediately 
re-enact  the  ordinance,  and  proceed  to  con- 
struct the  identical  Improvement  covered  by 
the  first  ordinance.  If  it  appeared  here  that 
ttie  first  proceeding  was  dismissed,  and  the 
ordinance  which  formed  the  basis  of  that 


proceeding  was  repealed  Bolely  with  the  view 
of  immediately  passing  a  new  ordinance  for 
the  identical  improvement,  with  the  Intention 
of  instituting  a  new  proceeding,  the  purpose 
of  which  was  to  enable  the  city  to  escape 
the  effect  of  the  verdict  of  the  jury  rendered 
in  the  first  proceeding,  and  to  enable  It  to 
again  submit  the  question  of  compensation 
and  damages  to  another  jury,  under  the  au- 
thority of  the  McChesney  Case,  supra,  it 
would  be  clear  that  the  Improvement  pro- 
vided for  by  the  first  ordinance  had  not  been 
abandoned  by  the  city  in  good  faith;  but 
where  a  period  of  more  than  five  years  has 
elapsed  since  the  first  proceeding  was  dis- 
missed and  the  second  proceeding  com- 
menced we  are  not  disposed  to  hold  that  the 
proceeding  under  the  first  ordinance  can  be 
Interposed  as  a  bar  to  the  second  proceed- 
ing under  a  new  ordinance,  although  the  im- 
provement provided  for  under  the  new  ordi- 
nance is  identical  with  that  provided  for  by 
the  old  ordinance. 

The  judgment  of  the  superior  court  will  be 
reversed,  and  the  cause  will  be  remanded  to 
that  court  for  further  proceedings  In  accord- 
ance with  the  views  herein  expressed. 

Reversed  and  remanded. 

SCOTT,  J.,  dissents 

(208  111.  247) 

WETHERELL  v.  JOHNSON  fit  aL* 
(Supreme  Court  of  Illinois.     Feb.  17,  1904.) 

TRUSTS  —  PLEDGEE  —  PURCHASE  OF  PLEDGED 
PROPERTY— SUIT  TO  SET  ASIDE  BILL  OF 
SALE— ALLEGATIONS— SUFFICIENCY. 

1.  Though  a  pledgee  is  a  trustee,  and  can- 
not purchase  the  pledge  at  his  own  sale  ex- 
cept on  an  agreement  with  the  pledgor,  a  payee 
of  a  note,  holding  shares  of  stock  as  collateral, 
with  power  to  sell  at  public  or  private  sale 
>without  notice,  may  lawfully  agree  with  the 
debtor  to  take  the  stock,  as  well  as  stock  sim- 
ilarly pledged  as  security  for  another  note, 
payable  to  another  person  in  satisfaction  of  the 
notes. 

2.  An  allegation,  in  a  bill  to  set  aside  a  bill 
of  sale  of  stock  mode  by  complainant  to  a 
creditor  in  satisfaction  of  debts,  that  com- 
plainant's attorney  in  the  matter  was  disquali- 
fied from  purchasing  the  stock,  is  defective  for 
failing  to  allege  that  he  purchased  the  same, 
or  that  any  stock  was  purchased  through  him, 
or  that  he  had  any  interest  in  the  purchase  by 
the  creditor. 

3.  An  allegation,  in  a  bill  to  set  aside  a  bill 
of  sale  of  stock  made  by  complainant  to  a 
creditor  in  satisfaction  of  debts  for  which  the 
stock  was  held  as  collateral,  that  the  stock 
was  worth  a  specified  sum  above  the  liens  on 
it,  is  not  an  allegation  of  market  value,  and  Is 
defective  for  failing  to  aver  that  he  could  have 
sold  the  stock  for  more  than  he  got  for  it,  or 
that  he  was  kept  in  ignorance  of  its  value,  or 
that  he  did  not  know  its  worth. 

Appeal  from  Circuit  Court,  Cook  County; 
E.  F.  Dunne,  Judge. 

Suit  by  Oscar  D.  Wetherell  against  Albert 
Johnson  and  others.  From  a  decree  dismiss- 
ing the  bill,  plaintiff  appeals.    Affirmed. 

•Rehearing  denied  April  (,  1904. 

t  L  See  Pledges,  vol.  40,  Cent  Dig.  Si  8,  ISO. 
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Eugene  E.  Pressing,  pro  se.  Frank  A. 
Bingham  (H.  w.  Dikeinan,  of  counsel),  for 
appellant  John  M.  Ourran  and  H.  S.  Me- 
cartney,  for  appellees. 

OARTWRIGHT,  J.  The*  circuit  court  of 
Cook  county  sustained  demurrers  of  the  ap- 
pellees, Albert  M.  Johnson,  Edward  A. 
Shedd,  Charles  B.  Shedd,  Eugene  E.  Pruss- 
ing, Louis  G.  Phelps,  the  National  Life  In- 
surance Company  of  the  United  States  of 
America,  the  National  Life  Building  Com- 
pany, and  R.  E.  Sackett,  to  the  amended  and 
supplemental  bill  filed  on  August  28,  1903, 
against  them  by  the  appellant,  'Oscar  D. 
Wetherell.  The  alleged  wrong  against  which 
complainant  sought  relief  was  the  procuring 
from  him  on  June  3,  1902,  of  a  bill  of  sale 
for  9,010  shares  of  stock  of  said  National 
Life  Insurance  Company  pledged  as  collater- 
al to  his  notes,  in  consideration  of  the  re- 
lease and  cancellation  of  the  notes.  The 
prayer  of  the  bill  was  that  the  court  should 
cancel  the  bill  of  sale  and  all  entries  of  the 
transfer  In  the  records  of  the  insurance  com- 
pany, and  set  aside  a  deed  executed  by  the 
insurance  company  to  the  National  Life 
Building  Company  of  certain  lots  in  Chicago, 
and  order  a  reconveyance  of  the  same,  and 
restore  complainant  to  bis  ownership  of  said 
shares.  Complainant  elected  to  stand  by  the 
bill,  and  the  court  dismissed  it  for  want  of 
equity. 

The  bill  abounds  in  charges  of  wrongful 
intent  and  wicked  design  on  the  part  of 
some  of  the  defendants  to  take  advantage  of 
complainant  and  obtain  his  shares  of  stock 
without  consideration,  In  violation  of  duty 
and  of  confidential  and  trust  relations,  but 
those  charges  are  mere  matters  of  vitupera- 
tion, except  so  far  as  they  are  justified  by 
facts  alleged  tn  the  bill.  There  are  charges 
that  defendants  (except  the  corporations) 
wrongfully  confederated  together  to  wrong- 
fully take  advantage  of  the  confidential  re- 
lations existing  between  the  complainant 
and  the  defendant  Prussing,  and  to  wrong- 
fully take  advantage  of  the  relation  of  trus- 
tees and  cestui  que  trust  existing  between 
the  complainant  and  the  defendants  Edward 
A.  Shedd  and  Albert  M.  Johnson,  and  to 
wrongfully  take  advantage  of  the  distressed 
financial  condition  of  complainant,  and  his 
weak  physical  condition,  and  his  wrought- 
up,  feeble,  and  distracted  mental  condition, 
and  that  in  pursuance  of  said  confederacy 
and  design  the  bill  of  sale  was  obtained. 
These  charges  also  constitute  the  burden  of 
the  argument;  but  the  question  whether  the 
court  erred  in  sustaining  the  demurrers  must 
depend  upon  the  facts  stated  in  the  bill,  and 
unless  facts  constituting  fraud  are  therein 
specifically  set  out  the  decree  must  be  af- 
firmed. 

The  material  facts  stated  in  the  bill  as  a 
ground  for  relief  are  as  follows:  That  com- 
plainant was  the  owner  of  9,468  shares  of 
the  capital  stock  of  the  National  Life  Insur- 


ance Company,  a  corporation  with  a  capital 
stock  of  10,000  shares,  of  the  par  value  of 
$100  each;  that  he  controlled  other  shares, 
and  controlled  the  corporation  through  direc- 
tors elected  to  promote  his  Interest  and  to 
perform  prescribed  perfunctory  duties  as 
such  directors;  that  the  corporation  was  the 
owner  of  the  real  estate  in  the  City  of  Chi- 
cago described  in  the  bill,  otherwise  known 
as  the  "National  Life  Building";  that  .com- 
plainant was  Indebted  for  an  unpaid  balance 
of  $120,000  on  a  note,  with  which  he  had 
pledged  as  collateral  security  4,000  shares  of 
said  capital  stock;  that  he  owed  another  note 
for  the  principal  sum  of  $100,000,  with  which 
was  pledged  as  collateral  5,010  shares  of 
said  capital  stock;  that  each  note  contained 
a  power  under  which  the  holder  could  sell 
and  deliver  said  shares  of  stock  at  public  or 
private  sale,  without  notice,  ton  the  payment 
of  the  note;  that  the  notes  were  due;  that 
the  defendant  Prussing  was  attorney  for 
complainant  in  matters  pertaining  to  said  In- 
terests, and  especially  as  to  matters  relating; 
to  the  notes  and  stock,  and,  without  com- 
plainant's knowledge,  Prussing  was  also  at- 
torney and  legal  adviser  of  the  defendants 
Edward  A.  Shedd  and  Albert  M.  Johnson, 
the  holders  of  the  notes,  about  the  same 
matters;  that  complainant  was  financially 
distressed,  67  years  of  age,  physically  sick 
and  feeble  in  body,  mentally  wrought  up  by 
the  anxieties  of  business  troubles,  and  on 
the  verge  of  mental  collapse;  that  the  shares 
of  stock  were  worth  $500,000  above  the  liens 
thereon;  that  Prussing  held  before  complain- 
ant the  danger  of  a  sale  of  the  stock  by  the 
legal  holders  of  the  notes,  and  gave  him  to 
understand  that  said  holders  had  it  in  their 
power  to  sell  the  stock  and  threatened  to  do 
so;  that  complainant,  being  greatly  wrought 
up  mentally,  and  distressed,  executed  the 
bill  of  sale  of  the  stock  on  June  3,  1902,  to 
defendant  Johnson,  for  the  stated  considera- 
tion of  one  dollar,  and  the  cancellation  and 
release  of  said  two  promissory  notes;  that 
the  complainant  relied  upon  the  advice  of 
Prussing,  and  was  influenced  thereby  to  sign 
the  instrument,  without  reading  it  or  having; 
It  read  to  him;  that  neither  the  stock  certifi- 
cates nor  the  notes  were  present  when  he 
signed  the  bill  of  sale,  and  the  recital  that 
he  received  one  dollar  was  untrue;  that  the 
notes  were  not  surrendered  until  after  the 
filing  of  the  original  bill,  when  they  were 
left,  on  August  12,  1902,  at  the  office  of  his 
attorney;  that  the  individual  defendants 
took  control  of  the  insurance  company  and 
caused  the  certificates  of  stock  to  be  surren- 
dered and  new  ones  to  be  issued,  and  voted 
the  stock  and  were  elected  directors;  that 
afterward  they  formed  the,  corporation  the 
National  Life  Building  Company,  and  caused 
a  deed  to  be  executed  by  the  insurance  com- 
pany conveying  the  National  Life  Building 
to  the  new  corporation;  that  the  conveyance 
was  in  consideration  of  a  conveyance  of  cap- 
ital stock  of  the  building  company  to  the  in- 
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eurance  company;  and  that  In  December, 
1902,  complainant  caused  a  demand  to  be 
made  upon  defendants  for  the  funds,  money, 
stock,  bill  of  sale,  and  other  property  belong- 
ing to  him,  which  demand  was  refused. 

There  are  no  facts  stated  In  the  bill  which 
would  constitute  a  fraud.  It  Is  averred,  as 
matter  of  law,  that  the  relation  of  the  de- 
fendants Albert  M.  Johnson  and  Edward  A. 
Shedd  to  the  complainant  was  that  of  trus- 
tees, that  the  power  to  sell  the  stock  pledged 
as  collateral  was  in  the  nature  of  a  trust, 
and  that  they  were  therefore  disqualified 
from  dealing  with  the  subject  of  the  trust  to 
their  own  advantage.  A  pledge  is  trust  prop- 
erty, and  the  character  of  a  pledgee  Is  that 
of  a  trustee.  Union  Trust  Co.  v.  Rigdon,  93 
111.  458.  The  law  does  not  permit  a  pledgee 
to  purchase  the  pledge  at  his  own  sale  ex- 
cept upon  an  agreement  with  the  pledgor,  be- 
cause be  has  a  duty  to  perform  in  relation 
to  the  property  inconsistent  with  the  char- 
acter of  a  purchaser,  and  such  a  sale  is  void- 
able at  the  option  of  the  pledgor.  22  Am.  & 
Kng.  Ency.  of  Law  (2d  Ed.)  891;  Cook  on 
Stock  and  Stockholders,  I  479.  The  facts  al- 
leged in  this  case  do  not  bring  it  within  the 
rule,  since  there  was  no  attempt  by  either 
Johnson  or  Shedd  to  purchase  at  his  own 
sale,  or  to  take  advantage  of  the  trust  re- 
lation for  his  own  benefit.  Johnson  could 
lawfully  purchase  the  shares  of  stock  from 
the  complainant  without  any  violation  of 
duty,  or  they  might  agree  that  Johnson  should 
take  the  stock  In  satisfaction  of  the  notes, 
and  that  was  what  was  done. 

It  is  alleged  that  Frusslng  was  disqualified 
from  purchasing  the  stock  because  he  was 
the  attorney  and  confidential  adviser  of  com- 
plainant; but  it  is  not  alleged  that  he  did 
purchase  the  stock,  or  that  any  purchase 
was  made  through  him,  or  that  he  had  any 
interest  in  the  purchase  by  Johnson.  There 
Is  no  showing  whatever  that  the  advice 
given  by  Prusslng  was  not  good  and  given 
in  good  faith.  Complainant  knew  that  the 
holders  of  the  notes  had  power  to  sell  the 
stock  pledged  as  collateral,  that  the  notes 
were  past  due,  and  that  there  was  danger  of 
the  loss  of  the  stock  to  him  through  the  ex- 
ercise of  that  power,  and  therefore  the  fact 
that  Prusslng  advised  him  of  such  danger 
does  not  tend  to  show  fraud.  There  is  no 
averment  in  the  bill  that  anything  Prusslng 
told  the /complainant  was  untrue,  but,  on  the 
contrary,  every  statement  made  Is  shown  by 
the  bill  to  have  been  true.  There  is  no  fact 
stated  which  shows  either  mental  or  physical 
Incapacity  of  complainant  to  enter  Into  the 
contract  or  sell  his  stock,  and,  although 
complainant  says  he  did  not  read  the  bill  of 
sale  or  have  it  read  to  him,  the  bill  shows 
he  fully  understood  It,  and  was  not  deceived 
In  any  manner  as  to  its  contents.  There  is 
no  complaint  that  he  did  not  understand  the 
nature  of  the  transaction  and  the  legal  effect 
of  the  bill  of  sale. 

It  is  alleged  that  the  stock  was  worth  $500,- 


000  more  than  the  Hens  upon  it;  but  that 
is  not  an  allegation  of  market  value,  and 
there  is  no  averment  that  complainant  could 
have  sold  the  stock  for  more  than  be  got  for 
it,  that  he  was  kept  in  ignorance  of  its  value, 
or  that  he  did  not  know  exactly  what  it  was 
worth.  No  explanation  is  offered  why  com- 
plainant did  not  sell  the  stock  for  the  great 
amount  of  money  which  it  is  alleged  to  have 
been  worth,  or  that  he  was  deceived  or  pre- 
vented In  any  manner  from  realizing. its  full 
value. 

When  the  charges  of  wrongful  motives,  un- 
supported by  facts,  are  eliminated,  the  bill  is 
clearly  Insufficient  to  require  an  answer,  and 
there  was  no  error  in  sustaining  the  demur- 
rers. The  decree  of  the  circuit  court  is  af- 
firmed. 

Decree  affirmed. 


(208  111.  209) 

WEBER  v.  BAIRD,  Town  Collector,  et  al 
(Supreme  Court  of   Illinois.     Feb.   17,   1904.) 

TAXATION— ASSESSMENT— BOARD  OF1  REVIEW 
—CHANGE  IN  ASSESSMENT— ENTRY  IN  BOOKS 
—PRESUMPTION— EQUITABLE  RELIEF  —  PRO- 
DUCTION OP  RECORD. 

1.  In  a  suit  to  restrain  the  collection  of  taxes,  * 
it  will  be  presumed  that  the  board  of  review 
performed  the  duty  imposed  on  it  by  section 
37  of  the  revenue  act  (4  Starr  &  C.  Ann.  St. 
1902,  p.  1119,  c.  120,  par.  Ill),  and  caused  the 
changes  which  they  made  in  the  valuation  of 
property  to  be  made  and  entered  upon  the  as- 
sessment books. 

2.  The  courts  cannot  review  the  decision  of 
the  board  of  review  as  to  the  real  value  of 
property  assessed,  merely  on  the  ground  that 
the  value  fixed  by  the  board  is  too  great 

3.  Since  the  manner  in  which  the  board  of 
review  conducts  its  investigation  ib  such  that 
the  taxpayer  is  not  advised  of  the  proofs  heard 
or  information  obtained  by  the  board  relative 
to  the  ownership  by  him  of  alleged  omitted 
property,  and  he  has  no  opportunity  to  contest 
the  truth  of  such  proof  before  the  board,  and 
cannot  appeal  from  any  decision  of  the  board 
other  than  from  a  decision  that  certain  prop- 
erty is  not  exempt,  equity  will  afford  a  remedy 
and  bear  and  determine  whether  the  board 
correctly  decided  that  the  taxpayer  was  the 
owner  of  the  property  assessed  against  him  as 
having  been  omitted  by  him  from  his  schedule. 

4.  A  taxpayer  seeking  the  aid  of  a  court  of 
equity  to  review  the  action  of  the  board  of  re- 
view in  assessing  property  against  him,  omit- 
ted from  his  schedule,  must  produce  in  court 
the  assessment  books  in  which  the  board  is  re- 
quired, by  section  37  of  the  revenue  act  (4 
Starr  &  C.  Ann.  St.  1902,  p.  1119.  c.  120,  par. 
Ill),  to  cause  the  changes  in  assessments  made 
by  them  to  be  entered. 

Appeal  from  Superior  Court,  Cook  County; 
Jesse  Holdom,  Judge. 

Bill  to  restrain  the  collection  of  taxes  by 
William  H.  Weber  against  James  Balrd, 
town  collector,  and  others.  From  a  decree 
of  dismissal,  plaintiff  appeals.    Affirmed. 

Thornton  &  Chancellor  and  Armand  F. 
Teefy  (James  De  Witt  Andrews,  of  counsel), 
for  appellant  James  H.  Wilkerson  and 
Edwin  W.  Sims,  Co.  Attys.,  William  F. 
Strnckmann,  Asst.  Co.  Atty.,  and  Frank  Ii. 
Shepard,  for  appellees. 

%  2.  See  Taxation,  voL  46,  Cent  Dig.  ({  87$.  885. 
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B0G6S,  J.  The  assessment  of  the  per- 
sonal property  of  the  appellant  for  taxation 
in  the  year  1901  was  Increased  by  the  board 
of  review  of  Cook  county  from  a  total  full 
value  of  $1,430,  as  assessed  by  the  board  of 
assessors,  to  the  sum  of  $50,000,  and  taxes 
were  extended  against  the  appellant  accord- 
ingly. He  filed  this  his  bill  In  chancery  to 
enjoin  the  collection  of  the  taxes  extended 
upon  the  excess  of  an  assessment  above  $1,- 
430.     ■ 

In  the  bill  appellant  alleged  that  on  April 
23,  1901,  he  filed  with  the  board  of  assessors 
of  Cook  county  a  sworn  schedule  of  all  per- 
sonal property  owned  and  controlled  by  him 
on  April  1,  1901;  that  said  schedule  was 
sworn  to  by  him  before  a  deputy  assessor 
and  accepted  by  the  board  of  assessors,  who 
assessed  said  personal  property  at  the  sum 
set  forth  in  said  schedule— $1,430;  that  he 
was  afterwards  notified  to  appear  before  the 
board  of  review  and  show  cause  why  said 
assessment  of  $1,430  should  not  be  Increased; 
that  he  did  so  appear,  and  verified  the  cor- 
rectness of  said  schedule,  and  informed  the 
board  of  review  that  he  did  not  own,  nor  did 
he  have  In  his  possession  or  control,  any  oth- 
er personal  property  subject  to  taxation  than 
that  specified;  that  be  was  given  to  under- 
stand by  said  board  of  review  that  the  amount 
of  said  schedule  would  not  be  disturbed  and 
would  be  accepted  by  said  board  of  review, 
and  that  he  retired  from  said  board  of  re- 
view believing  that  said  assessment  would 
not  in  any  manner  be  Increased;  that  he 
afterward  noticed  In  the  public  press  that 
his  assessment  had  been  fixed  at  the  sum  of 
$50,000;  that  he  thereupon  filed  a  protest  with 
the  board  of  review,  and  demanded  a  full 
public  hearing;  that  he  was  not  the  owner 
of  $50,000  worth  of  property,  and  that  the 
'  amount  of  said  assessment  was  ridiculous, 
absurd,  outrageous,  inequitable,  and  unjust; 
that,  upon  demanding  to  be  heard  of  and  con- 
cerning said  assessment,  he  was  informed  by 
a  member  of  the  board  of  review,  before 
whom  the  complainant  appeared  In  connec- 
tion with  the  assessment,  that  he  would  not 
accord  the  complainant  any  hearing  upon  the 
subject,  and  that  he  did  not  care  what  state- 
ments the  complainant  made  In  reference 
to  the  personal  property  owned  by  the  com- 
plainant; that  he  (the  member  of  the  board 
of  review)  was  not  bound  to  and  would  not 
believe  said  statements,  and  then  and  there 
refused  to  hear  the  complainant  any  further, 
or  to  fix  any  time  at  which  the  complainant 
could  be  heard;  that  said  assessment  is  un- 
just in  every  particular;  that  the  complain- 
ant is  not  the  owner  of  any  property  other 
than  that  scheduled  by  him,  and  that  Bald 
sum  of  $50,000  is  fraudulently  excessive,  and 
should  be  reduced  to  the  sum  of  $1,430. 

Answer  was  filed  admitting  that  the  board 
of  assessors  found  the  full  value  of  complain- 
ant's property  subject  to  assessment  for  said 
year  to  be  the  sum  of  $1,430,  and  assessed 
the  same  at  one-fifth  of  said  amount,  and 
delivered  the  assessment  so  made  to  the  board 


of  review;  that  complainant  was  notified  to 
appear  and  show  cause  why  his  assessment 
should  not  be  Increased,  and  that  he  did  ap- 
pear, and  was  heard  fully;  denying  that  com- 
plainant was  informed  by  the  said  board  of 
review,  or  by  any  one,  that  no  increase  would 
be  made;  alleging  that  thereafter  the  board, 
from  information  derived  from  the  complain- 
ant at  such  hearing,  and  from  information 
derived  from  other  sources,  and  its  own 
knowledge  of  the  subject,  Increased  the  valu- 
ation to  the  sum  of  $50,000,  and  assessed  the 
same  at  the  sum  of  $10,000,  and  that  the  same 
was  extended  upon  the  collector's  warrant,  to- 
gether with  the  taxes  based  thereon,  for  the 
sum  of  $554.30,  and  the  same  delivered  to 
the  town  collector  for  collection;  denying 
that  the  assessment  made  by  the  board  of  re- 
view is  unauthorized,  illegal,  excessive,  ineq- 
uitable, or  fraudulent;  denying  that  the  full 
value  of  complainant's  personal  property  for 
the  year  1901  dfd  not  exceed  $1,430,  but  al- 
leging it  far  exceeds  that  sum  in  value. 

The  cause  was  submitted  to  the  court  on 
the  sworn  testimony  of  appellant,  together 
with  a  certified  copy  of  the  schedule  or  list 
made  by  appellant  of  his  personal  property 
subject  to  taxation  for  the  year  1901,  which 
he  filed  with  the  board  of  assessors,  and 
which  schedule  the  board  of  assessors  return- 
ed to  the  board  of  review.  The  schedule  was 
verified  by  the  oath  of  the  appellant  in  due 
form  as  required  by  the  statute.  The  state- 
ment of  appellant's  property  liable  to  as- 
sessment was  given  in  said  schedule  as  fol- 
lows: 
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The  testimony  of  appellant  was,  in  sub- 
stance, as  follows:  "My  business  1b  that  of  a 
manufacturer  of  wagons.  I  signed  and  swore 
to  said  schedule  and  filed  the  same,  and  it 
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contained  a  true  list  of  all  of  my  personal 
property  of  every  kind,  and  toe  valuations 
of  the  same  as  therein  set  forth  are  the  fall, 
fair  cash  values  of  said  property  on  that 
date.  The  full,  fair  cash  value  of  all  per- 
sonal property  owned  or  controlled  by  me 
on  the  1st  day  of  April,  1901,  did  not  exceed 
$1,430.  I  got  notice  to  appear  before  the 
board  of  review.  I  went  there.  Mr.  West 
[a  member  of  the  board  of  review]  question- 
ed me  about  my  return,  and  said  it  was  re- 
ported I  was  rich.  I  told  him,  That  is  all  I 
have  got,  and  I  should  like  to  see  anybody 
saying  to  the  contrary,  and  would  be  able  to 
explain  that  he  was  mistaken.'  Mr.  West 
questioned  as  to  what  I  had.  He  put  differ- 
ent questions  to  me.  I  forget  now  Just 
what  they  were..  I  told  him  the  schedule 
showed  all  the  property  that  I  had  which 
was  taxable." 

It  will  be  observed  there  Is  nothing  In  his 
testimony  In  support  of  the  allegations  of  his 
bill  that  ma  schedule  would  be  accepted  by 
the  board,  and  that  he  understood  that  the 
board  was  satisfied  the  schedule  contained 
all  property  owned  by  him  and  subject  to 
assessment.  It  does  not  appear  with  cer- 
tainty whether  the  Increase  In  the  assess- 
ment complained  of  resulted  from  the  con- 
clusion of  the  board  of  review  that  the  prop- 
erty mentioned  in  the  schedule  bad  been  un- 
dervalued and  that  It  was  in  fact  of  the 
value  of  $00,000,  or  whether  the  board  of  re- 
view ascertained  and  determined  that  appel- 
lant owned  personal  property  subject'  to  be 
assessed  other  than  that  contained  in  the 
schedule,  and  valued  and  assessed  such  oth- 
er property.  We  would  Infer  from  the  tes- 
timony of  appellant  the  increase  was  not 
caused  by  a  revaluation  of  the  Items  of  prop- 
erty appearing  In  his  schedule. 

The  board  of  review  possessed  power,  un- 
der the  first  subdivision  of  section  35  of  the 
revenue  act  (4  Starr  &  O.  Ann.  St  1902,  c.  120, 
par.  109,  p.  1117),  to  assess  all  property  of 
the  appellant  subject  to  assessment  which 
bad  not  been  assessed  by  the  board  of  as- 
sessors, if  any,  and  under  the  other  provi- 
sions of  the  section  the  board  had  power  to 
Increase  the  valuation  placed  by  the  board  of 
assessors  on  the  property  described  in  the 
schedule  made  by  the  appellant.  Section  3? 
of  the  act  (4  Starr  &  C.  Ann.  St.  1902,  par.  Ill, 
p.  1119)  provides :  "Whenever  the  board  of  re- 
view shall  decide  to  reverse  or  modify  the 
action  of  the  supervisor  of  assessments  or 
board  of  assessors,  or  county  assessor,  or 
the  assessment  in  any  case,  or  to  change  the 
list  aB  completed,  or  the  assessment  or  de- 
scription of  any  property  In  any  manner, 
they  shall  cause  the  changes  to  be  made  at 
once  and  entered  upon  the  assessment 
books."  Under  this  section  It  became  the 
duty  of  the  board  to  have  such  changes 
made  on  the  assessors'  books  as  would  show 
the  action  taken  by  them.  If  the  board  of 
review  determined  that  the  valuation  placed 
by  the  board  of  assessors  on  any  one  or 


more  of  the  articles  or  classes  of  property 
listed  by  appellant  in  the  schedule  was  too 
low,  It  became  the  duty  of  the  board,  under 
said  section  87,  to  fix  and  determine  the  true 
cash  valne  of  such  property,  and  to  change 
the  valuation  of  such  article  or  class  of  prop- 
erty In  the  appropriate  column  in  the  as- 
sessors' books  to  an  amount  which,  In  the 
Judgment  of  the  board  of  review,  represent- 
ed the  true  value  of  such  article  of  property 
or  class  of  property  owned  by  the  appellant 
If  the  board  determined  that  the  appellant 
was  the  owner  of  property  not  Included  In 
the  description  of  any  of  the  classes  of  prop- 
erty specified  In  the  schedule  made  by  him, 
but  falling  within  other  classes  of  taxable 
property,  it  had  power  to  ascertain  and  de- 
termine the  value  of  such  omitted  property, 
to  class  It  in  compliance  with  the  provisions 
of  section  35  of  the  revenue  act  and  order 
the  assessment  to  be  so  changed  on  the  as- 
sessors' books  as  that  such  omitted  property 
would  appear  for  taxation  on  the  assessment 
books  in  the  appropriate  column  in  such  as- 
sessors' books  prepared  for  property  of  that 
nature  or  class. 

The  record  of  the  decision  of  the  board  of 
review  upon  the  hearing  of  a  charge  that  a 
taxpayer  has  property  liable  to  assessment 
other  than  such  as  is  contained  in  the  sched- 
ule, or  that  the  property  listed  in  the  schedule 
Is  of  greater  value  than  that  fixed  by  the 
board  of  assessors,  Is  made  by  entering  the 
same  on  the  assessment  books,  and  in  the 
proper  column  prepared  In  that  book  for  the 
assessment  of  property  of  the  nature  and 
kind  as  that  which,  In  the  opinion  of  the 
board,  had  been  omitted.  The  board  cannot 
decide  that  a  taxpayer  shall  pay  taxes  on 
an  amount  arbitrarily  fixed  by  the  board. 
The  board  has  power  to  assess  property,  and 
has  no  power  to  order  that  an  assessment 
be  entered  against  the  person  of  a  taxpayer. 
It  is  to  be  presumed  the  board  of  review  per- 
formed its  duty,  and  that  there  is,  therefore, 
a  record  on  the  assessment  book  for  the  year 
1901  showing  the  action  of  the  board  and 
specifying  the  property  which  was  assessed 
to  the  appellant  But  the  assessment  book 
was  not  produced  In  evidence,  nor  do  we 
find  in  the  record  any  reference  whatever 
to  it  We,  therefore,  can  know  no  more 
from  this  record  than  that  the  total  personal 
property  assessment  of  the  appellant  was  in- 
creased, either  by  an  Increase  made  by  the 
board  in  the  value  of  the  articles  listed  by 
him  as  liable  to  taxation,  or  by  the  assess- 
ment to  him  by  the"  board  of  other  property 
not  mentioned  In  the  schedule,  but  which 
the  board  decided  was  owned  by  him  on  the 
1st  day  of  April,  1901,  and  was  subject  to 
assessment  for  taxation.  If  the  Increase  was 
the  result  of  the  investigation  made  by  the 
board  of  review  as  to  the  true  value  of  the 
property  Included  In  the  schedule  as  made  by 
the  appellant  the  decision  of  the  board  as 
to  the  real  value  of  such  property  cannot  be 
reviewed  by  the  court  on  the  ground,  mere- 
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ly,  that  the  value  fixed  by  the  hoard  Is  too 
great.  "The  assessor  and  boards  for  review 
are  Invested  with  the  only  power  to  fix  val- 
uations, and  their  decisions  can  only  be  ques- 
tioned for  fraud  or  want  of  jurisdiction. 
•  *  *  But  while  it  Is  not  the  duty  of 
courts,  nor  within  the  power  of  equity,  to 
supervise  the  bonest  Judgments  of  statutory 
officers  as  to  valuations,  equity  will  interfere 
if  the  valuations  are  fixed  from  improper  mo- 
tives and  in  disregard  of  duty.  *  •  *  It 
is  the  rule  that  an  excessive  valuation  mere- 
ly does  not  establish  fraud,  but  the  attend- 
ing circumstances  may  be  such  as  to  lead 
to  the  conclusion  that  it  was  fraudulently 
and  dishonestly  made."  New  Haven  Clock 
Co.  v.  Kochersperger,  175  111.  388,  51  N-  E. 
629.  There  is  no  evidence  in  this  record  to 
show  that  the  property  listed  by  the  appel- 
lant was  revalued  at  all  by  the  board  of  re- 
view. It  is  fairly  to  be  deduced  from  the 
testimony  of  the  appellant  that  the  increase 
arose  from  the  decision  of  the  board  that 
the  appellant  was  the  owner  of  other  prop- 
erty than  that  listed  by  him  for  assessment, 
and  which  other  property  the  board  decided 
should  be  assessed  to  him.  As  said  before, 
we  are  to  assume,  primarily,  that  the  board 
performed  the  duties  devolving  upon  it  by 
the  statute,  and  that  it  caused  such  other 
property,  which  in  the  opinion  of  the  board 
the  appellant  owned  and  on  which  he  should 
pay  taxes,  to  be  "entered  upon  the  assess- 
ment books,"  in  pursuance  of  the  require- 
ments of  said  section  37  of  the  revenue  act 

It  would  constitute  a  good  ground  of  com- 
plaint that  the  board  of  review  caused  en- 
tries to  be  made  on  the  assessment  books 
assessing  to  appellant  property  which  he  did 
not  possess  or  own,  or  so  control  as  that  it 
became  his  duty  to  report  the  same  for  taxa- 
tion. But  he  did  not  produce  the  assess- 
ment books,  nor  state  in  his  bill  what  ap- 
peared thereon.  What  the  board  did  appears 
of  record;  or,  at  least,  we  must  so  assume 
in  the  absence  of  proof  to  the  contrary.  We 
think  a  court  of  equity  may  revise  the  deci- 
sion of  the  board  of  review  assessing  prop- 
erty to  a  taxpayer  as  having  been  owned  by 
him  and  subject  to  taxation  and  omitted  from 
the  schedule  prepared  by  him.  The  manner 
in  which  the  board  of  review  conducts  its 
investigation  is  such  that  the  taxpayer  Is 
not  advised  of  the  proofs  heard  or  informa- 
tion obtained  by  the  board  relative  to  the 
ownership  by  him  of  property  said  to  have 
been  omitted  from  the  schedule,  nor  has  he 
an  opportunity  to  contest  the  truth  of  such 
proof  or  such  information  before  the  board. 
He  cannot  appeal  from  any  decision  of  the 
board,  other  than  from  a  decision  that  cer- 
tain property  is  not  exempt  from  assessment 
for  taxation.  Dutton  v.  Board  of  Review, 
188  111.  386,  58  N.  B.  953.  Equity  will  there- 
fore afford  a  remedy,  and  bear  and  determine 
whether  the  board  correctly  decided  that  the 
taxpayer  was  the  owner  of  the  property 
which   the  board  assessed  against  him  as 


having  been  omitted  by  him  from  his  sched- 
ule. The  inquiry  in  such  an  equitable  pro- 
ceeding is,  what  property  did  the  board  de- 
cide the  taxpayer  owned  and  had  omitted 
from  his  schedule,  and  did  he  own  that  prop- 
erty? What  the  board  decided  is  to  be  de- 
termined by  the  record  made  by  the  board 
of  its  decision.  A  taxpayer  seeking  the  aid 
of  equity  must  therefore  show  the  record 
made  by  the  board,  and  then  he  will  be  heard 
to  show  that  he  did  not  own  the  property 
there  specified  in  the  record.  If,  in  fact, 
the  board  did  not  enter  its  decision  on  the 
assessment  books,  or  If  its  decision  did  not 
show  oh  such  books  the  kind  and  class  of 
property  said  to  have  been  omitted,  such 
failure  would  vitiate  the  assessment,  unless 
in  some  way  cured.  But  a  taxpayer  cannot 
Ignore  the  record  made  by  the  board  of  re- 
view, which,  If  lawfully  rendered,  would 
show  specifically  the  property  or  class  of 
property  which  the  board  decided  the  tax- 
payer owned  and  had  not  listed  for  assess- 
ment, and  be  allowed  to  overturn  the  deci- 
sion by  seeking,  in  a  general  way,  to  deny 
that  he  bad  any  other  property  than  that  he 
had  listed. 

The  decree  must  be  and  Is  affirmed.  De- 
cree affirmed. 

(*»  111.   187) 

CHICAGO  UNION  TRACTION  CO.  T.  CITY 
OP  CHICAGO.* 

(Supreme  Court    of  Illinois.     Feb.   17,  1904.) 

MUNICIPAL    CORPORATIONS— STREETS— PAVINO 
ORDINANCE— VALIDITY. 

1.  An  ordinance  provided  for  the  paving  of 
a  street  for  a  certain  distance,  which  included 
intersections  of  three  other  streets,  and  de- 
clared that  all  ordinances  and  parts  of  ordi- 
nances inconsistent  with  its  provisions  were  re- 
pealed. Prior  to  the  passage  of  this  ordinance, 
ordinances  had  been  passed  providing  for  the 
paving  of  the  three  intersecting  streets,  includ- 
ing  the  points  of  intersection,  and  the  paving 
of  the  street  intersections  had  been  completed 
under  the  ordinances  authorizing  the  paving 
of  the  three  intersecting  streets  before  applica- 
tion for  confirmation  of  an  assessment  against 
property  abutting  on  the  first-meBtioned  street 
for  the  paving  thereof.  Held,  that  the  or- 
dinance repealed  the  prior  ordinances  relative 
to  the  paving  of  the  intersecting  streets,  so 
that  the  court  was  without  power  to  exclude 
from  the  assessment  roll  the  cost  of  paving  the 
three  street  intersections,  and  c6nfirm  the  as- 
sessment less  such  reduction. 

2.  An  ordinance  authorized  the  paving  of  a 
portion  of  a  street  which  included  three  street 
intersections,  and  prior  ordinances  authorizing 
the  paving  of  the  Intersecting  streets  had  also 
authorized  the  paring  of  such  intersections. 
Before  application  for  confirmation  of  an  as- 
sessment under  the  first-mentioned  ordinance, 
these  intersections  had  been  paved  under  the 
prior  ordinances;  and,  before  the  passage  of 
the  first-mentioned  ordinance,  the  contract  for 
the  paving  of  one  of  the  intersecting  streets 
had  been  let,  and  a  judgment  confirming  an 
assessment  against  property  benefited  had 
been  entered.  Hurd's  Rev.  St.  1899,  p.  374, 
c.  24,  §  562,  prohibits  the  city  council  from  um 
any  way  staying  or  delaying  the  collection  o± 
the  assessments  levied  under  a  prior  ordinance 

•Rehearing  denied  April  6.  1904. 
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for  the  purpose  of  collecting  a  fund  to  discharge 
the  obligation  of  a  paving  contract,  without  the 
consent  of  the  contractor  and  bondholder.  Held, 
that  the  first-mentioned  ordinance  was  void,  as 
unreasonable  and  oppressive. 

Appeal  from  Cook  County  Court;  Frank 
Harry,  Judge. 

Application  by  the  city  of  Chicago  against 
the  Chicago  Union  Traction  Company  for 
confirmation  of  an  assessment  for  street  im- 
provement From  a  judgment  confirming 
the  assessment,  defendant  appeals.  Revers- 
ed. 

Williston  Fish  and  Louis  Bolsot  (John  A. 
Rose,  of  counsel),  for  appellant.  William 
M.  Findell  (Edgar  Bronson  Tolman,  Corp. 
Counsel,  and  liobert  Redfield,  of  counsel), 
for  appellee. 

BOGGS,  J.  This  appeal  brings  before  us 
the  judgment  of  the  county  court  of  Cook 
county  confirming  a  special  assessment 
against  the  property  of  the  appellant  com- 
pany, levied  under  an  ordinance  of  the  city 
of  Chicago,  for  the  purpose  of  paving  with 
asphaltum  the  roadway  of  Belden  avenue 
from  the  westerly  line  of  North  Clark  street 
to  the  east  curb  line  of  Perry  street,  "ex- 
cept the  intersection  of  Cleveland  avenue 
with  Belden  avenue,  and  also  except  steam 
and  street  railway  rights  of  way  thereon  be- 
tween said  points."  Lincoln  avenue,  Larra- 
bee  street,  and  Halsted  street  also  intersect 
Belden  avenue  between  the  termini  of  the 
Improvement  of  that  avenue  as  fixed  by  the 
ordinance.  The  ordinance  was  adopted  De- 
cember 17,  1902,  and  declared  that  all  ordi- 
nances and  parts  of  ordinances  Inconsistent 
with  its  provisions  should  be,  and  were,  re- 
pealed. 

It  appeared  from  the  stipulation  entered 
into  by  the  parties  that  a  prior  ordinance 
had  been  adopted  by  the  city  council  of  said 
city,  providing  for  the  paving  of  Larrabee 
street,  July  1,  1901,  and  an  ordinance  pro- 
viding for  the  paving  of  Halsted  street  had 
been  adopted  November  18,  1901,  and  an  or- 
dinance providing  for  the  paving  of  Lincoln 
avenue  had  been  adopted  April. 21,  1902,  and 
that  each  of  said  ordinances  Included  the 
paving  of  the  street  intersections  of  each  of 
said  streets  with  Belden  avenue.  It  also  ap- 
peared that,  at  the  time  of  the  adoption  of 
the  ordinance  here  under  consideration,  pro- 
ceedings were' pending  in  the  county  court 
for  the  construction  of  the  improvement  of 
each  of  said  streets— Lincoln  avenue,  Lar- 
rabee street,  and  Halsted  street— and  that 
in  said  proceedings  judgments  had  been  en- 
tered confirming  an  assessment  against 
property  benefited  by  the  improvements.  It 
also  appeared  that,  notwithstanding  the 
adoption  of  the  ordinance  under  considera- 
tion, for  the  paving  of  the  entire  roadway 
of  Belden  avenue  between  the  points  nam- 
ed, the  city,  under  the  prior  ordinances,  pro- 
ceeded with  the  work  of  constructing  pave- 
ments In  the  street  intersections  of  Belden 


avenue  with  the  before-mentioned  three 
streets,  and  that  at  the  time  of  the  hearing 
of  this  cause  the  pavement  of  said  street  In- 
tersections had  been  completed  under  the 
prior  ordinances.  It  was  proven  that,  be- 
fore the  adoption  of  the  ordinance  here  un- 
der consideration,  the  contract  for  the  pav- 
ing of  the  intersection  of  Halsted  street  and 
said  Belden  avenue  bad  been  entered  into 
under  the  prior  ordinance  authorizing  the 
improvement  of  Halsted  street. 

The  estimate  made  by  the  engineer  of  the 
board  of  local  Improvements  fixed  the  cost 
of  the  Improvement  la  Belden  avenue  at 
$75,500.  The  assessment  roll,  as  returned, 
asKed  assessments  in  the  sum  of  $72,213.50. 
The  court  ascertained  from  the  evidence 
that  the  estimated  cost  of  paving  the  said 
three  street  intersections  had  been  deducted 
from  the  estimated  cost  of  the  whole  im- 
provement, as  described  In  the  ordinance,. 
and  held  that  the  court  had  power,  under  the 
statute,  to  order1  the  roll  recast,  eliminating 
the  cost  of  these  three  street  intersections, 
and  that,  If  such  power  should  be  exercised, 
the  assessment  roll  would  be  returned  into 
court  for  the  same  amount  asked  by  the  roll 
as  returned,  and  adjudged  that  the  assess- 
ment should  be  confirmed  for  the  amount  of 
the  estimate  of  the  engineer,  less  the  esti- 
mated cost  of  the  three  street  Intersections. 

The  ordinance  under  consideration  pur- 
ported to  repeal  all  ordinances  and  parts  of 
ordinances  inconsistent  therewith.  The  or- 
dinances providing  for  the  Improvement  of 
Halsted  street,  Larrabee  street,  and  Lincoln 
avenue,  in  so  far  as  said  ordinances,  respec- 
tively, authorized  and  directed  the  paving  of 
that  part  of  Belden  avenue  which  intersect- 
ed each  of  said  streets,  were  inconsistent 
with  It  But  at  the  time  of  its  adoption  the 
contract  for  the  improvement  of  so  much  of 
Belden  avenue  as  constituted .  the  Intersec- 
tion of  that  avenue  and  Halsted  street  had 
been  entered  into  under  the  prior  ordinance, 
arid  the  proviso  to  section  56  of  the  act  of 
June  14,  1897  (Hurd's  Rev.  St,  1899,  p.  374, 
c.  24,  §  562),  inhibited  the  city  council  from 
in  any  way  staying  or  delaying  the  collec- 
tion of  the  assessments  levied  under  the 
prior  ordinance  for  the  purpose  of  collecting 
a  fund  to  discharge  the  obligation  of  the 
contract  without  the  consent  of  the  con- 
tractor and  bondholder.  But  so  far  as  we 
are  advised,  no  reason  existed  why  the  city' 
council,  in  adopting  the  ordinance  under 
consideration,  could  not  have  repealed  the 
prior  ordinances  providing  for  the  improve- 
ment of  the  Intersections  of  Larrabee  street 
and  Lincoln  avenue  with  Belden  avenue. 
The  action  of  the  court  in  excluding  from 
the  estimate  the  cost  of  paving  these  street 
intersections  was  a  holding,  In  effect  that 
the  prior  ordinances  were  in  full  force  not- 
withstanding the  declaration  of  their  repeal 
In  the  latter  ordinance,  and  that  the  latter 
ordinance  was  effective  only  in  such  parts 
of  Belden  avenue  as  were  not  covered  by 
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the  prior  ordinances,  and  that  it  was  effect- 
ive and  was  to  be  enforced  on  all  other 
parts  of  the  avenue  according  to  its  terms. 
In  this  the  court  fell  into  error.  The  ruling 
Involved  an  assumption  and  an  exercise  by 
the  court  of  authority  legislative  in  char- 
acter, which  could  be  lawfully  exercised 
only  by  the  city  council.  The  ruling  was  an 
attempt  by  the  court  to  amend  the  ordinance 
last  adopted  by  the  city  council.  In  Ameri- 
can Hide  &  Leather  Oo.  v.  City  of  Chicago, 
203  111.  451,  67  X.  B.  979,  we  said:  "An  or- 
dinance can  be  amended  only  by  the  body 
which  had  power  to  pass  it"  We  think  the 
court  should  have  held  the  later  ordinance  to 
be  unreasonable  and  oppressive  upon  the 
property  holders  and  for  that  reason  invalid. 
If  enforced  as  adopted,  it  would  subject  the 
property  benefited  by  the  paving  of  the  in- 
tersection of  Halsted  street  and  Belden  ave- 
nue to  a  double  burden  of  taxation  for  such 
paving,  for  the  reason  a  Judgment  confirm- 
ing an  assessment  against  such  property  for 
the  cost  of  paving  the  intersection  had  been 
entered  under  a  former  ordinance,  and  a 
contract  had  been  entered  into  for  the  con- 
struction of  the  work  under  that  ordinance, 
which  it  was  beyond  the  power  of  the  city 
council  to  interfere  with,  and  it  would  ren- 
der nugatory  all  proceedings  had  under  the 
former  ordinances  looking  toward  the  pav- 
ing of  the  intersections  of  Lincoln  avenue 
and  Larrabee  street  with  Belden  avenue.  In 
such  status  of  affairs,  the  court  should  not 
have  attempted  to  correct  the  defects  in 
the  exercise  of  legislative  power  by  the 
council,  but  should  have  declared  the  ordi- 
nance to  be  unreasonable  and  oppressive, 
and  for  that  reason  refused  to  have  enforced 
it,  and  thus  left  the  city  council  free  to  take 
such  action  as  should  seem  to  that  body  to 
be  just  and  proper  In  view  of  the  actual 
situation  of  the  Improvements  in  the  street. 
The  case  of  Noonan  v.  People,  183  111.  62, 
66  N.  E.  679,  In  no  wise  supports  the  action 
of  the  county  court.  In  that  case  we  held 
the  later  ordinance  repealed  the  prior  one, 
and  that  its  provisions  as  to  the  paving  of 
street  intersections,  to  which  both  ordi- 
nances related,  should  prevail.  Here  the 
holding  of  the  county  court  was  that  the 
prior  ordinances  are  superior,  and  should  be 
given  effect.  In  the  Noonan  Case  there  had 
been  no  judgment  of  confirmation  under  the 
prior  ordinance  when  the  later  ordinance 
was  adopted,  and  we  held  that  as  the  effect 
of  the  later  ordinance  was  to  repeal  so  much 
of  the  former  ordinance  as  provided  for  the 
paving  of  the  street  intersections,  in  the 
proceeding  for  the  confirmation  of  assess- 
ments under  the  prior  ordinance  the  com- 
missioners and  the  court  might  proceed  up- 
on the  theory  that  that  part  of  the  ordinance 
.which  provided  for  the  paving  of  the  inter- 
section of  the  streets,  having  been  repealed 
by  the  later  ordinance,  was  ineffective  and 
no  longer  in  force,  and  that  the  cost  of  the 
intersection  should  therefore    be   excluded 


from  the  estimate,  and  the  Judgment  con- 
firmed. Nothing  there  said  can  by  any  pos- 
sibility be  regarded  as  authority  for  the  view 
that  the  county  court  in  the  case  at  bar 
might  regard  the  later  and  repealing  ordi- 
nance as  ineffective,  and  exclude  from  the 
estimate  and  judgment  of  confirmation  a 
part  of  the  improvement  ordered  by  such 
later  ordinance  to  be  made  because  the  pro- 
visions of  such  later  ordinance  were  incon- 
sistent with  the  provisions  of  prior  ordi- 
nances which  the  later  ordinance  declared 
should  be  repealed. 

The  county  court  should  have  denied  Judg- 
ment confirming  the  assessment,  and  thus 
the  whole  matter  would  have  been  remitted 
to  the  city  council  for  such  action  as  to  that 
body  should  seem  proper  to  be  taken.  If  the 
city  council  should  deem  it  proper  to  adopt 
an  ordinance  providing  for  the  improve- 
ment of  Belden  avenue  by  paving  the  road- 
way  of  that  street  with  asphaltum,  except 
at  the  intersections  of  Lincoln  avenue,  Lar- 
rabee street,  and  Halsted  street,  they  could, 
lawfully  do  so,  but  the  county  court  was 
without  power  to  so  enforce  the  ordinance 
under  consideration  as  to  effectuate  that 
end. 

The  Judgment  must  be,  and  is,  reversed, 
and  the  cause  will  be  remanded  to  the  coun- 
ty court  of  Cook  county  with  directions  to 
that  court  to  dismiss  the  petition. 

Reversed  and  remanded  with  directions. 


806  111.  ZM) 

STEGBR  ▼.  TRAVELING  MEN'S  BUILD- 
ING &  LOAN  ASS'N  et  al.» 
(Supreme   Court  of   Illinois.     Feb.   17,  1904.) 

MORTGAGES  —  PRIORITIES  —  DEFECTIVE  AC- 
KNOWLEDGMENT—CURATIVE ACT— VALIDITY 
—EFFECT— REPORT   OF    MASTER. 

1.  A  trust  deed  executed  before  1903,  con- 
veying a  homestead  to  a  building  association 
to  secure  a  loan,  the  acknowledgment  of  which 
deed  whs  taken  by  the  secretary  of  the  associa- 
tion, who  was  also  a  stockholder,  as  notary 
pabuc.  is  void,  and  a  subsequent  deed  of  trust, 
duly  executed  and  acknowledged  before  1993. 
conveying  the  same  homestead,  creates  a  prior 
lien,  unless  the  act  of  1903  (Laws  1903,  p. 
120),  curing  defective  acknowledgments,  has  a 
retroactive  effect,  so  as  to  validate  the  lien 
of  the  building  association  from  the  time  of  the 
original  transaction. 

2.  Laws  1903,  p.  120,  providing  that  deeds, 
mortgages,  etc.,  wherein  a  corporation  was  a 
Krantor  or  grantee,  or  mortgagor  or  mortgagee, 
in  instruments  which  have  been  duly  acknowl- 
edged before  a  notary  public  shall  be  adjudged 
by  the  courts  as  legally  acknowledged  notwith- 
standing the  acknowledgments  thereof  were  tak- 
en before  a  notary  public  who  was  at  the  time 
a  stockholder  or  officer  of  the  corporation, 
merely  ratifies  and  confirms  what  the  Legisla- 
ture might  have  lawfully  authorized  in  the  first 
instance,  and  is  not  invalid  as  an  exercise  of 
judicial  power. 

3.  The  act  merely  binding  the  grantor  or 
mortgagor  by  a  contract  attempted  to  be  made, 
bat  which  was  void  for  defective  execution,  is 
not  in  violation  of  the  Constitution,  prohibiting 
the  impairment  of  the  obligation  of  a  contract. 

•Behearin»  denied  April  t,  1901 
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4.  The  act  cannot  deprive  a  mortgagee  in  a 
mortgage  executed  prior  to  the  passage  of  the 
act,  or  a  judgment  creditor  in  a  judgment  ob- 
tained prior  to  the  passage  thereof,  of  his  rest- 
ed right  to  priority  over  a  prior  mortgage  ex- 
ecuted to  a  building  association,  and  acknowl- 
edged by  the  secretary  and  stockholder  of  the 
association. 

5.  A  purchaser  of  such  subsequent  mortgage 
and  judgment  pending  a  litigation  as  to  the 
priority  of  the  mortgages  and  Judgment,  though 
taking  the  mortgage  and  judgment  subject  to 
the  equities  existing  against  them  in  the  hands 
of  the  assignor,  acquires  rights  which  are  prior 
to  the  rights  of  the  building  association,  it  hav- 
ing no  equities  which  could  overcome  the  legal 
and  equitable  rights  of  the  assignor. 

6.  Where  a  building  association,  in  loaning 
money  to  an  individual,  advanced  part  of  the 
loan  for  a  purpose  other  than  for  the  improve- 
ment of  the  debtor's  homestead,  and  held  the 
balance  until  a  building  erected  by  the  debtor 
was  practically  completed,  when,  for  its  own 

Brotection,  it  required  releases  of  mechanics' 
ens,  and  distributed  the  money  to  the  con- 
tractor and  subcontractor,  the  debt  so  created 
was  not  one  incurred  for  an  Improvement  of 
the  homestead  within  the  meaning  of  the  law 
making  such  debts  first  liens  on  the  property. 

7.  A  master  in  his  report  should  clearly  and 
concisely  state  the  conclusions  of  fact  and  law, 
but  should  not  make  arguments  on  the  law, 
with  citation  of  cases  and  quotations*  from  re- 
ports. 

Appeal  from  Superior  Court,  Cook  County; 
Jesse  Holdom,  Judge. 

Suit  by  Chris  G.  Steger  against  the  Trav- 
eling Men's  Building  &  Loan  Association 
and  others.  From  a  decree  for  defendants, 
plaintiff  appeals.    Reversed. 

Frederick  Mains,  for  appellant.  Ives,  Ma- 
son &  Wyman,  for  appellee  Traveling  Men's 
Building  &  Loan  Ass'n.  C.  Arch  Williams, 
J.  Erb,  and  Cyrus  J.  Wood,  for  appellees 
Joseph  and  Marclanna  Strozewski. 

CABTWRIGHT,  J.  The  only  question  to 
be  decided  on  this  appeal  Is  one  of  priority 
between  liens  held  by  the  appellant  and  by 
the  Traveling  Men's  Building  &  Loan  Asso- 
ciation, one  of  the  appellees,  upon  a  home- 
stead estate  In  a  lot  In  Chicago.  The  proper- 
ty, at  the  time  the  liens  were  created,  was 
the  homestead  of  Joseph  Strozewski.  The 
lien  of  the  building  association  on  the  lot  Is 
by  virtue  of  a  trust  deed  executed  June  18, 
1894,  by  Joseph  Strozewski  and  Marclanna,  his 
wife,  to  the  American  Trust  &  Savings  Bank, 
trustee,  to  secure  an  Indebtedness  In  the  sum 
of  ?3,300  for  money  loaned,  with  Interest 
and  penalties.  The  acknowledgment  of  this 
trust  deed  was  taken  by  George  J.  Kuebler, 
a  notary  public,  who  was  secretary  of  the 
building  association,  and  a  stockholder  there- 
in, and  for  that  reason  the  estate  of  home- 
stead was  not  released,  and  the  trust  deed 
created  no  lien  upon  It.  Ogden  Building  & 
Loan  Ass'n  v.  Mensch,  196  111.  554,  63  N.  E. 
1049,  89  Am.  8t  Rep.'  330.  The  liens  of  the 
appellant  were  created  by  a  trust  deed  exe^ 
rated  by  said  Joseph  Strozewski  and  wife  on 
August  2,  1894,  to  L.  L.  Gilman,  trustee,  to 
secure  the  payment  of  four  promissory  notes 
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to  different  persons,  aggregating  $443.70,  and 
by  a  Judgment  recovered  in  the  circuit  court 
of  Cook  county  on  October  28,  1895,  for  im- 
provements on  the  homestead  premises,  and 
an  execution  levied  thereon.  In  the  trust 
deed  securing  the  notes  held  by  the  appel- 
lant the  homestead  estate  was  released,  and 
the  trust  deed  was  acknowledged  in  accord- 
ance with  the  statute,  so  that  it  became  a  lien 
upon  the  homestead  estate.  The  controversy 
is  over  the  question  whether  the  act  in  force 
May  15,  1903  (Laws  1903,  p.  120),  legalizing 
acknowledgments  taken  before  stockholders 
or  officers  of  corporations,  bad  the  effect  to 
make  the  trust  deed  securing  the  building 
association  a  lien  upon  the  homestead  prior 
to  the  liens  held  by  appellant 

The  building  association  and  the  trust  and 
savings  bank,  as  trustee,  filed  their  bill  in  the 
superior  court  of  Cook  county  November  20, 
1901,  for  the  foreclosure  of  the  trust  deed 
securing  the  building  association.  Among 
the  defendants  were  the  holders  of  the  four 
notes  now  owned  by  appellant  and  L.  L. 
Oilman,  the  trustee,  and  Joseph  Strozewski 
and  his  wife.  Oilman,  the  trustee,  and  the 
holders  of  the  notes,  as  well  as  Joseph  Stro- 
zewski and  his  wife,  In  their  answers  set 
up  the  homestead  estate,  and  alleged  that  the 
trust  deed  of.  the  building  association  was  null 
and  void  so  far  as  that  estate  was  concerned. 
Gilman  and  the  holders  of  the  notes  claimed 
that  their  trust  deed  was  a  first  lien  on  the 
homestead,  and  afterward  filed  their  cross- 
bill to  foreclose  said  trust  deed,  making 
the  same  averments.  The  owner  of  the  judg- 
ment recovered  for  the  Improvement  of  the 
homestead  premises  answered  the-  cross-bill, 
claiming  a  second  lien  on  the  estate  of  home- 
stead, subject  only  to  that  of  the  trust  deed 
to  Gilman.  Replications  having  been  filed 
to  all  the  answers,  the  issues  under  the  orig- 
inal bill  and  cross-bill  were  referred  to  a 
master  in  chancery,  who  filed  his  report  Sep- 
tember 19,  1902,  finding  that  there  was  a 
homestead  estate  in1  the  premises;  that  the 
trust  deed  securing  the  building  association 
was  null  and  void  as  to  such  estate;  that  the 
trust  deed  securing  the  cross-complainants 
was  a  first  lien  on  the  homestead;  that  by 
the  levy  of  an  execution  the  Judgment  be- 
came a  second  lien  on  the  estate  of  home- 
stead; that  the  building  association  had  a 
first  lien  on  the  excess  over  and  above  the 
homestead;  that  the  Gilman  trust  deed  was  a 
second  lien  on  such  excess,  and  the  Judgment 
a  third  lien  thereon.  Other  liens  not  Involved 
in  this  appeal  were  also  disposed  of  by  the 
report.  On  December  15,  1902,  the  issues 
were  again  referred  to  the  master  on  the  ques- 
tion whether  the  trust  deed  securing  the 
building  association  was  a  lien  on  the  home- 
stead as  a  debt  Incurred  for  the  improve- 
ment thereof.  The  master  filed  his  supple- 
mental report  on  April  28,  1908,  finding  that 
said  trust  deed  secured  a  debt  in  part  for 
the  improvement  of  the  premises;  that  as  to 
such  part  it  was  a  first  lien  on  the  home- 
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stead  estate,  and  that  the  Oilman  trust  deed 
and  Judgment  were  second  and  third  liens. 
The  case  stood  on  exceptions  to  this  report, 
when  appellant,  who  had  become  the  owner 
of  the  notes  secured  by  the  Gllman  trust  deed 
and  of  the  judgment,  by  leave  of  court,  to- 
gether with  Gllman,  the  trustee,  filed  a  sup- 
plemental cross-bill  on  June  2,  1903,  alleging 
the  purchase  of  said  securities  as  first  and 
second  liens  in  reliance  upon  the  law  as  It 
existed  at  the  time  of  the  purchase,  and 
claiming  priority  for  his  liens.  The  answer 
of  the  complainants  in  the  original  bill  ad- 
mitted the  purchase  of  the  securities  by  appel- 
lant on- July  21, 1902,  after  examination  of  the 
records,  and  in  the  belief  that  they  were 
first  and  second  liens  on  the  homestead;  but 
averred  that  the  Indebtedness  to  the  building 
association  was  incurred  for  the  improvement 
of  the  homestead,  with  the  exception  of  $750. 
The  answer  of  Joseph  Strozewskl  and  wife 
set  up  the  act  of  1903,  legalizing  acknowledg- 
ments. Replications  having  been  filed  to  the 
answers,  it  was  stipulated  that  the  Issues 
should  be  submitted  to  the  court  on  the  evi- 
dence taken  and  reported  by  the  master. 

The  material  facts  shown  by  the  evidence 
are  as  follows:  Joseph  Strozewskl,  the  own- 
er of  the  premises  occupied  as  a  homestead, 
entered  into  a  contract  with  John  Skotnicki 
to  erect  a  building  thereon,  and  on  May  22, 
1894,  Strozewskl  made  application  to  the 
building  association  for  a  loan  of  $3,300,  of- 
fering said  premises  and  S3  shares  of  capital 
stock  of  the  association  as  security,  and  stat- 
ing that  the  property  was  incumbered  by  a 
mortgage  for  $750,  and  that  he  had  agreed 
to  pay  the  contractor  $3,200  to  complete  the 
building.  The  application  was  accepted,  and 
the  trust  deed  was  executed  and  acknowledg- 
ed before  the  secretary  of  the  association, 
who  was  also  a  stockholder.  The  association 
advanced  money  to  pay  the  existing  incum- 
brance and  commissions,  attorney's  fees,  in- 
surance and  other  expenses,  together  with 
$200  to  a  subcontractor,'  amounting  to  $1,- 
315.70.  The  balance  of  the  loan  was  retained 
until  August  2,  1894,  when  the  building  was 
completed,  and  It  was  insufficient  to  pay  the 
entire  amount  due  on  the  building.  By 
agreement  the  contractor  and  subcontractors 
entitled  to  liens  met  at  the  office  of  the  as- 
sociation on  that  day,  and  the  balance  of 
the  loan  was  distributed  among  them  upon 
their  executing  releases  of  their  claims  for 
liens.  At  the  same  time  Joseph  Strozewskl 
and  wife  executed  the  four  promissory  notes 
to  contractors,  and  secured  them  by  the  trust 
deed  to  Gllman,  which  was  acknowledged 
so  as  to  convey  the  homestead.  They  also 
executed  two  other  notes  for  work  on  the 
building,  on  which  the  judgment  was  after- 
ward entered.  On  July  21,  1902,  appellant 
purchased  the  judgment  and  the  notes  se- 
cured by  the  trust  deed  to  Gllman. 

Upon  the  hearing  the  superior  court  enter- 
ed a  decree  finding  that  the  lien  of  the  build- 
ing association  was  a  first  lien  on  the  prem- 


ises, Including  the  homestead  estate;  that 
the  liens  of  appellant  were  subject  thereto; 
that  there  was  due  the  building  association 
$3,856,  including  $300  for  solicitor's  fees; 
that  on  July  21,  1902,  appellant,  in  consid- 
eration of  $428.09,  became  the  owner  of  the 
notes  secured  by  the  trust  deed  to  Gllman; 
that  the  amount  due  thereon  was  $620;  that 
on  August  11,  1902,  appellant,  for  the  con- 
sideration of  $202.62,  purchased  the  judg- 
ment; that  the  act  of  1903,  legalizing  ac- 
knowledgments, had  the  effect  to  make  the 
trust  deed  securing  the  building  associa- 
tion a  valid  and  legal  conveyance  of  the  es- 
tate of  homestead  as  against  appellant,  the 
same  as  though  it  had  been  originally  ac- 
knowledged In  accordance  with  the  law; 
and  that  appellant  purchased  his  notes  and 
Judgment  before  the  passage  of  said  act,  but 
with  knowledge  that  the  building  associa- 
tion claimed  a  Hen  on  the  homestead  estate. 
The  master  was  ordered  to  sell  the  property, 
and  pay  the  amount  due  the  building  asso- 
ciation, and  bring  the  surplus  Into  court  . 

The  trust  deed  securing  the  building  asso- 
ciation, when  executed,  was  null  and  void  as 
to  the  estate  of  homestead  (Ogden  Building  & 
Loan  Ass'n  v.  Mensch,  supra),  and  so  re- 
mained until  the  curative  act  of  1903  took 
effect  The  Oilman  trust  deed  and  the  judg- 
ment are  prior  liens  on  the  homestead  estate, 
unless  that  act  had  a  retroactive  effect  to 
validate  the  lien  of  the  building  association 
from  the  time  of  the  original  transaction. 
The  validity  of  that  act  Is  attacked  by  ap- 
pellant on  several  grounds.  It  is  first  con- 
tended that  it  is  not  a  law,  but  a  mere  legis- 
lative direction  to  the  courts  to  decide  and 
adjudge  in  a  particular  manner,  and  is  there- 
fore an  invasion  of  the  province  of  the  Ju- 
dicial department  The  act  provides  as  fol- 
lows: "That  all  deeds,  mortgages,  or  other 
instruments  in  writing  relating  to  or  affecting 
any  real  estate  situated  In  this  state,  wherein 
a  corporation  was  or  may  be  the  grantor, 
mortgagor,  grantee  or  mortgagee,  which  have 
been  acknowledged  or  proven  before  any 
notary  public,  Justice  or  the  peace  or  other 
officer  authorized  by  the  statutes  of  this 
state  to  take  acknowledgments  of  such  in- 
struments in  writing,  when  so  acknowledged 
or  proven,  in  conformity  with  the  statutes 
of  this  state,  shall  be  adjudged  and  treated 
by  all  courts  of  this  state  as  legally  executed 
and  acknowledged  or  proven,  notwithstand- 
ing such  acknowledgments  or  proof  of  the 
execution  thereof  were  taken  before  a'  notary 
public,  justice  of  the  peace,  or  such  other 
officer  who  was,  or  may  have  been  at  the 
time  of  such  acknowledgment,  a  stockholder 
or  officer  of  such  corporation;  and  all  such 
acknowledgments  or  proof  of  such  deeds, 
mortgages  or  other  Instruments  in  writing 
heretofore  taken  before  any  such  notaries 
public  or  other  officers,  who  were  at  the  time 
of  such  execution,  acknowledgment  or  proof, 
a  stockholder  or  officer  of  such  corporation, 
are  hereby  legalized."    Laws  1908,  p.  120. 
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There  Is  language  In  the  act  which,  stand- 
ing alone,  might  be  interpreted  as  a  man- 
date of  the  Legislature  to  decide  cases  aris- 
ing prior  to  the  enactment  according  to  the 
legislative  will.  The  Legislature  cannot  ex- 
ercise Judicial  power,  either  directly  or 
through  a  legislative  command;  but  the  sub- 
stance of  this  act  Is  that  acknowledgments 
taken  before  an  officer  or  stockholder  of  a 
corporation  shall  be  legal  and  valid,  and 
that  acknowledgments  so  taken  before  the 
passage  of  the  act  are  legalized.  That  is  not 
an  exercise  of  Judicial  power,  since  it  does 
not  purport  to  settle  suits  or  controversies, 
but  only  gives  effect  to  acknowledgments 
in  a  matter  under  the  legislative  control. 
The  Legislature  might  doubtless  hare  pro- 
vided by  a  prior  law  that  an  acknowledgment 
could  lawfully  be  taken  before  an  officer  or 
stockholder1  of  a  corporation,  and  the  act  goes 
no  further  than  to  bind  the  mortgagor  where 
the  acknowledgment  is  void  by  reason  of  per- 
sonal disability  of  the  officer  to  take  it  The 
Legislature  may  ratify  and  confirm  any  act 
which  It  might  lawfully  have  authorized  in 
the  first  Instance,  where  the  defect  arises 
out  of  the  neglect  of  some  legal  formality 
and  the  curative  act  interferes  with  no  vest- 
ed rights.  United  States  Mortgage  Co.  v. 
Gross,  93  111.  483. 

The  next  proposition  Is  that  the  act  is  in 
violation  of  the  Constitution,  as  impairing 
the  obligation  of  a  contract  It  seems  clear 
that  it  does  not  violate  the  obligation  of  the 
contract  between  the  building  association 
and  Strozewski,  but  rather  validates  it,  and 
makes  it  enforceable.  It  goes  no  further 
than  to  bind  the  mortgagor  by  a  contract 
which  he  attempted  to  enter  into,  but  which 
was  void  for  defective  execution.  The  inten-. 
tion  of  the  parties  failed  merely  through  the 
disability  of  the  officer.  Neither  does  the  act 
impair  the  contract  between  Strozewski  and 
the  parties  secured  by  the  Gilman  trust  deed. 
Their  contract  remains  in  force,  to  be  ex- 
ecuted according  to  Its  terms. 

The  third  proposition  we  consider  sound, 
and  It  is  that  the  act  cannot  have  the  effect 
to  deprive  appellant  of  his  vested  rights,  and 
transfer  them  to  the  building  association, 
which  would  constitute  a  taking  of  property 
without  due  process  of  law.  Under  the  law 
of  the  land  the  building  association  had  no 
lien  on  the  homestead  prior  to  the  passage 
of  the  curative  act  of  1903.  After  the  exe- 
cution of  the  trust  deed  securing  the  building 
association,  Strozewski  was  still  vested  with 
a  perfect,  unincumbered  title  to  the  estate  of 
homestead;  and  on  August  2,  1894,  that  es- 
tate was  conveyed  to  Oilman,  In  trust  to  se- 
cure the  holders  of  the  four  notes.  The 
Judgment  was  recovered  on  two  notes  given 
for  Improving  the  homestead,  and  a  levy 
was  made  on  the  homestead  estate  under  an 
execution  issued  on  that  Judgment  Under 
the  law  the  Judgment  was  a  second  lien  on 
the  homestead.  A  mortgage  lien  and  a  Judg- 
ment which  Is  a  lien  are  each  vested  rights 


of  property,  and  in  this  case  both  had  be- 
come vested  before  the  passage  of  this  act. 
It  is  not  within  the  power  of  the  Legislature 
to  transfer  such  vested  rights  from  one  to 
another.  Lane  v.  Soulard,  15  111.  123;  Rus- 
sell v.  Bumsey,  35  111.  362;  Conway  v.  Cable, 
37  111.  82,  87  Am.  Dec.  240;  Rose  v.  Sander- 
son, 38  111.  247.  To  make  vested  prior  liens 
inferior  and  subsequent  to  a  trust  deed 
which  was  not  a  Hen  when  such  rights  vest- 
ed would  be  to  transfer  property  from  one  to 
another  by  legislative  enactment.  Appellant 
was  purchaser  of  the  securities,  pendente 
lite,  and  took  them  subject  to  all  equities  ex- 
isting against  them  in  the  hands  of  his  as- 
signors, and  subject  to  any  decree  which 
might  have  been  entered  against  such  as- 
signors. Perhaps  this  would  have  been  the 
case  whether  he  purchased  during  the  pen- 
dency of  the  suit  or  before.  At  any  rate,  it 
cannot  be  denied  that  he  took  the  liens  sub- 
ject to  any  equities  existing  against  the  orig- 
inal holders.  The  building  association,  how- 
ever, had  no  equities  which  could  overcome 
the  legal  and  equitable  rights  of  appellant's 
assignors.  Much  of  the  argument  on  behalf 
of  appellees  relates  to  such  supposed  equities 
treated  as  synonymous  with  natural  justice, 
.but  It  must  be  remembered  that  while  equi- 
ty is  based  upon  moral  right  and  natural  jus- 
tice, it  is  not  coextensive  with  them.  Equi- 
ties, are  rights  which  are  established  and  en- 
forced in  accordance  with  the  principles  of 
equity  jurisprudence  under  some  general 
principle  or  acknowledged  rule  governing 
courts  of  equity.  1  Pom.  Eq.  Jur.  46,  47. 
The  building  association  did  not  by  virtue  of 
its  loan  or  its  trust  deed,  acquire  any  equi- 
table estate  in  the  homestead.  No  court  of 
equity  would  think  of  decreeing  an  equitable 
estate  in  a  homestead  under  a  mortgage 
which  in  the  law  did  not  create  any  lien. 
All  deeds  or  instruments  of  writing  for  the 
alienation  of  a  homestead  are  invalid  unless 
the  homestead  Is  released  in  the  manner  pre- 
scribed by  the  statute,  and,  If  a  mortgage 
contains  no  release  or  waiver  of  the  home- 
stead, a  court  of  equity  cannot  make  the 
mortgage  effectual  against  such  estate.  Sto- 
dalka  v.  Novotny,  144  111.  125,  33  N.  E.  534. 
The  lien  of  the  building  association  was  sub- 
ject to  the  homestead  estate  of  Strozewski, 
but  in  the  trust  deed  to  Gilman  the  home- 
stead was  released  and  waived,  and  in  such 
a  case  the  second  mortgage  is  entitled  to  pri- 
ority over  the  first  to  the  extent  of  $1,000. 
Shaver*  v.  Williams,  87  111.  469;  Eldrldge  v. 
Pierce,  90  111.  474.  The  act  can  have  no  ef- 
fect as  against  subsequent  bona  fide  pur- 
chasers, who  cannot  be  deprived  of  their 
property  by  legislative  enactment  The  right 
of  a  person  having  a  vested  interest  ii  se- 
cure against  any  act  of  the  Legislature. 
Cooley's  Const  Lim.  378;  Fisher  v.  Green, 
142  111.  80,  31  N.  E.  172.  It  would  not  be 
contended  that,  If  Strozewski  had  conveyed 
the  premises  to  a  third  person,  the  Legisla- 
ture could  deprive  him  of  his  title  by  vall- 
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dating  the  acknowledgment,  so  that  the  home- 
stead estate  could  be  appropriated  to  the  pay- 
ment of  the  debt  to  the  building  association. 
In  lie  case  of  United  States  Mortgage  Co.  v. 
Gross,  supra,  It  was  held  competent  for  the 
Legislature  to  validate  a  mortgage  by  a 
curative  act,  on  the  ground  that  the  pur- 
chaser had  no  vested  right  to  keep  property 
released  from  a  debt  which  he  was  paid  for 
assuming.  It  would  have  been  inequitable 
and  unjust  to  permit  a  purchaser  to  hold 
valuable  property  discharged  of  a  debt 
which  was  a  large  portion  of  the  purchase 
price,  and  which  he  bad  agreed  to  pay. 
There  are  no  such  equities  in  this  case. 

It  is  urged,  however,  that  the  trust  deed  of 
the  building  association  Is  a  first  lien,  be- 
cause it  is  for  a  debt  incurred  for  the  im- 
provement of  the  homestead.  The  loan  was 
made  by  the  building  association  to  Strozew- 
ski,  who  intended  to  apply  the  proceeds  in 
payment  for  the  new  building.  Part  of  the 
loan  was  advanced  for  other  purposes,  and 
the  building  association  held  the  balance  un- 
til the  building  was  practically  completed, 
when,  for  its  own  protection,  it  required  re- 
leases of  mechanics'  Hens,  and  at  a  meeting 
of  all  the  parties  interested  distributed  the 
money  to  the  contractor  and  subcontractors. . 
The  debt  was  not  a  debt  for  making  any  im- 
provement. As  between  the  contractor  and 
Strozewskl  the  debt  was  for  the  improvement 
of  the  homestead,  but  as  between  Strozew- 
skl and  the  building  association  he  was  a 
borrower  and  it  was  a  lender.  The  Improve- 
ment was  considered  by  the  association  in 
making  the  loan  with  reference  to  the  suffi- 
ciency of  the  security,  and  the  money  was 
held  and  paid  to  the  contractors  for  the  pro- 
tection of  the  lender.  Money  so  borrowed 
and  used  in  the  improvement  of  real  estate 
does  not  constitute  a  debt  incurred  for  an 
improvement  of  the  homestead,  within  the 
meaning  of  the  law.  Parrott  v.  Kumpf,  102 
111.  423.  In  the  cases  of  Austin  v.  Under- 
wood, 37  111.  438,  87  Am.  Dec.  254,  and  Ma- 
gee  v.  Magee,  51  111.  50O,  99  Am.  Dec.  571, 
money  was  paid  as  purchase  money  directly 
to  the  vendor  for  the  purpose  of  having  land 
conveyed,  and  was  not  borrowed  to  pay  for 
the  land.  Those  cases  were  different  from 
this,  In  which  the  debt  was  the  debt  of  Stro- 
zewskl  to  Skotnlcki  under  the  building  con- 
tract, and  money  was  borrowed  to  discharge 
the  debt. 

A  question  is  raised  as  to  the  reasonable- 
ness of  the  allowance  made  to  the  'master 
for  reporting  his  conclusions,  but  counsel 
says  that  he  submits  it  without  argument. 
The  reports,  and  especially  the  first  one,  con- 
sist of  lengthy  arguments,  and  quotations 
from  decisions  of  courts,  which  are  not  prop- 
er to  be  contained  in  a  report  Such  a  prac- 
tice imposes  unnecessary  burdens  upon  liti- 
gants, and  perhaps  affords  an  apparent  basis 
for  exorbitant  charges.  The  conclusions  of 
•fact  and  law  should  be  clearly  and  concisely 
stated,  and  it  is  not  a  proper  practice  for  the 


master  to  present  a  treatise  on  the  law,  with 
citations  of  cases  and  quotations  from  re- 
ports. That  is  the  proper  function  of  coun- 
sel, and  the  record  should  not  be  filled  with 
such  material.  In  view  of  the  fact  that  the 
objection  does  not  appear  to  be  Insisted  up- 
on, we  are  inclined  to  permit  the  allowance 
in  this  case  to  stand  as  made. 

The  decree  of  -the  superior  court  Is  revers- 
ed, and  the  cause  is  remanded  to  that  court, 
with  directions  to  enter  a  decree  in  accord- 
ance with  the  views  herein  expressed.  Re- 
versed and  remanded. 


(162  Ind.  250) 

OOUCHMAN  t.  PRATHER  et  al. 
(Supreme  Court  of  Indiana.    Feb.  26, 1904.) 

INTOXICATING    LIQUORS  —  DEATH    FROM    IN- 
TOXICATION—ACTION AGAINST  SELLER 
OF  LIQUOR— STATUTES. 

1.  Burns'  Rev.  St.  1901,  i  285,  provides  that, 
when  the  death  of  one  is  caused  by  wrongful 
act,  the  personal  representative  of  deceased 
may  have  an  action,  if  deceased  might  have 
maintained  an  action,  had  he  lived.  Held,  that 
an  action  could  not  be  maintained  under  section 
285  for  the  death  of  a  person,  owing  to  his  in- 
toxication by  reason  of  liquor  sold  nim  by  de- 
fendant in  violation  of  law,  even  though  de- 
ceased would  have  had  a  cause  of  action,  had  he 
lived,  but  the  remedy  is  limited  to  that  given  by 
section  7288,  providing  that  every  one  who 
shall  sell  intoxicating  liquors  in  violation  of 
law  shall  be  liable  to  any  person  who  shall 
sustain  an  injury  to  his  person  or  property,  or 
in  means  of  support,  on  account  of  the  use  of 
such  liquor. 

Appeal  from  Appellate  Court,  First  Divi- 
sion. 

Action  by  Harry  S.  Couchman  against  Cy- 
rus A.  Prather  and  others.  From  a  Judg- 
ment of  the  Appellate  Court  affirming  a  Judg- 
ment in  favor  of  defendants  (68  N.  E.  599) 
plaintiff  appeals,  under  Burns'  Rev.  St  1901, 
i  1337J.    Affirmed. 

S.  R.  Artman  and  J.  C.  Farber,  for  appel- 
lant 8.  M.  Ralston,  Ayres,  Jones  &  Hollert, 
Dupree  &  Slack,  and  Morrison  &  Morrison, 
for  appellees. 

GIIiliETT,  O.  3.  This  action  was  brought 
by  appellant,  under  section  285,  Burns*  Rev. 
St.  1901.  A  demurrer  was  sustained  to  the 
amended  complaint,  and  from  the  final  Judg- 
ment which  followed  this  appeal  is  prosecut- 
ed. 

It  is  charged  in  said  amended  complaint 
that  from  November  19,  1900,  until  June  — , 
1901,  appellees  were  engaged  In  the  business 
of  selling  intoxicating  liquors  at  retail  in  the 
town  of  Thorntown,  Boone  county,  Ind.,  with- 
out a  license  authorizing  them  bo  to  do;  that 
on  May  23,  1901,  and  for  a  long  time  im- 
mediately prior  thereto,  said  John  S.  Couch- 
man  possessed  an  uncontrollable  appetite  for 
Intoxicating  liquors,  as  appellees  then  well 
knew;  that  on  said  day  tbey  sold  him  in- 
toxicating liquors  In  their  said  place  of  busi- 
ness, in  quantities  of  leBS  than  a  quart  at  a 
time,  until  he  became  drunk;  that  while  ie 
was  In  a  semiconscious  condition  as  a  result 
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thereof,  they  then  and  there  continued  to 
sell  and  deliver  to  him  additional  Intoxicat- 
ing liquors,  in  quantities  of  less  than  a  quart 
at  a  time,  well  knowing  his  condition,  to  he 
drunk  by  him  as  a  beverage  in  said  place, 
which  liquor  he  then  and  there  drank,  and 
as  a  result  he  became  so  extremely  intoxicat- 
ed as  to  be  unconscious  of  bis  condition  and 
surroundings;  that  while  intoxicated  as 
aforesaid  he  attempted  to  drive  in  a  buggy 
to  his  home;  that  while  so  doing  he  fell  out 
of  said  buggy,  breaking  his  neck  and  caus- 
ing his  death,  as  a  result  of  appellees'  wrong- 
ful acts  as  aforesaid,  to  the  damage  of  cer- 
tain persons,  his  next  of  kin,  etc. 

The  threshold  question  in  this  case  is  as 
to  the  right  of  appellant  to  maintain  this 
action  under  section  285,  supra.  That  sec- 
tion la  as  follows:  "When  the  death  of  one 
Is  Caused  by  the  wrongful  act  or  omission 
of  another,  the  personal  representatives  'of 
the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have 
maintained  an  action,  had  he  or  she  (as  the 
case  may  be)  lived,  against  the  latter  for  an 
Injury  for  the'  same  act  or  omission.  The 
action  shall  be  commenced  within  two  years. 
The  damages  cannot  exceed  ten  thousand 
dollars;  and  must  inure  to  the  exclusive  ben- 
efit of  the  widow,  or  widower  (as  the  case 
may  be),  and  children,  if  any,  or  next  of  kin, 
to  be  distributed  in  the  same  manner  as  per- 
sonal property  of  the  deceased."  The  plead- 
ing falls  short  of  charging  an  assault  and 
battery,  as  appellant's  counsel  admit,  since 
It  is  not  shown  by  averment  that  said  Couch- 
man  did  not  voluntarily  drink  such  liquors. 
It  is  therefore  plain  that  at  common  law  no 
cause  of  action  would  have  existed  in  said 
Couchman  for  his  Injury,  had  he  lived.  This 
essential  element  in  an  action  surviving  to 
the  personal  representatives  under  the  above 
statute,  It  is  claimed,  exists  by  virtue  of  sec- 
tion 7288,  Burns'  Kev.  St  1901.  That  sec- 
tion is  in  the  words  following:  "Every  per- 
son who  shall  sell,  barter,  or  give  away  any 
intoxicating  liquors,  in  violation  of  any  of  the 
provisions  of  this  act,  shall  be  personally 
liable,  and  also  liable  on  his  bond  filed  in 
the  auditor's  office,  as  required  by  section  4 
of  this  act  [f  6315],  to  any  person  who  shall 
sustain  any  injury  or  damage  to  his  person 
or  property  or  means  of  support  on  account 
of  the  use  of  such  Intoxicating  liquors,  so 
sold  as  aforesaid,  to  be  enforced  by  appro- 
priate action  in  any  court  of  competent  Ju- 
risdiction." Counsel  for  appellees  contend 
that  said  section  is  to  be  construed  in  the 
light  of  the  settled  principles  of  the  com- 
mon law,  and  that,  when  so  construed,  the 
words  "any  person"  are  to  be  restrained  so 
as  not  to  give  a  person  an  action  for  his  own 
participating  wrong.  This  proposition  need 
not  be  decided,  if  the  administrator  cannot 
sue,  since  the  voluntary  acts  of  Couchman  in 
drinking  such  liquors  would  not  be  a  de- 
fense in  the  suit  of  a  third  person. 

Under  the  provisions  of  section  7288,  su- 
70N.E.— 16 


pra,  any  person  who  has  sustained  "any  In- 
Jury  or  damage  to  his  *  *  *  means. of 
support"  on  account  of  the  use  of  intoxicat- 
ing liquors  sold  in  violation  of  the  act  of 
which  the  section  Is  a  part  is  given  a  com- 
plete cause  of  action.  If  an  element  of  the 
right  must  be  borrowed  from  said  section 
7288,  we  are  at  a  loss  to  understand  why 
the  remedy  should  not  be  sought  thereun- 
der. A  statute  giving  a  remedy  which  did 
not  exist  at  common  law  not  only  speaks 
affirmatively,  but  It  also  speaks  negatively. 
In  such  circumstances  the  maxim,  "Bxpres- 
sio  unius  est  excluslo  alterius,"  has  a  par- 
ticular application.  Sutherland,  Stat  Const. 
I  325.  So  far  as  a  remedy  by  way  of  dam- 
ages is  concerned,  the  rule  is  that  when  a 
new  right  is  conferred  by  statute,  and  an 
adequate  provision  for  its  enforcement  Is 
therein  made,  the  statutory  remedy  is  ex- 
clusive. Storms  v.  Stevens,  104  lnd.  46,  3 
N.  E.  401;  Sedgwick,  Stat.  &  Const  Law,  p. 
84;  Bndlioh,  Interp.  Stat.  (465;  Sutherland, 
Stat  Const.  §  399.  In  another  section  of  the 
last-named  work  Its  author  says:  "Where  a 
statute  enumerates  the  persons  or  things  to 
be  affected  by  its  provisions,  there  Is  an  Im- 
plied exclusion  of  others.  There  Is  then  a 
natural  inference  that  its  application  Is  not 
Intended  to  be  general."  Section  327.  "The 
rule  is  certain,"  said  Lord  Mansfield  in  Rex 
v.  Robinson,  2  Burr.  799,  803,  "that  where  a 
statute  creates  a  new  offense,  by  prohibit- 
ing and  making  unlawful  anything  which 
was  lawful  before,  and  appoints  a  specific 
remedy  against  such  new  offense,  not  ante- 
cedently unlawful,  by  a  particular  sanction 
and  particular  method  of  proceeding,  that 
particular  method  must  be  pursued,  and  no 
other."  In  Storms  v.  Stevens,  supra,  it  was 
said  by  Zollars,  J.,  speaking  for  the  court: 
"Where  a  statute  creates  a  new  right  and 
prescribes  a  mode  of  enforcing  It,  that  mode 
must  be  pursued,  to  the  exclusion  of  all  other 
remedies.  Such  has  been  the  settled  law  in 
this  state  for  more  than  sixty  years,  and 
such  is  the  law  elsewhere.  Lang  v.  Scott,  1 
Blackf.  405, 12  Am.  Dec.  257;  Butler  v.  State, 
6  lnd.  165;  Martin  v.  West  7  Ind.'657;  Mc- 
Cormack  v.  Terre  Haute,  etc.,  R.  Co.,  9  lnd. 
283;  Toney  v.  Johnson,  26  lnd.  382;  1  Waifs 
Actions  &  Defenses,  p.  42."  It  has  often 
been  asserted  by  this  court  that  a  person 
seeking  a  statutory  remedy  must  show  him- 
self within  the  statute  he  invokes.  Ezra  v. 
Manlove,  7  Blackf.  389;  Montgomery  v.  State 
ex  rel.  Southard,  63  lnd.  108;  Weir  v.  State 
ex  rel.  Worl  (lnd.  Sup.)  68  N.  B.  1023;  Amer- 
ican, etc.,  Co.  v.  Hullinger  (on  rehearing,  at 
this  term)  69  N.  B.  460;  Indianapolis,  etc., 
Co.  v.  Foreman  (at  this  term)  68  N.  E.  669; 
Bartlett  v.  Crozier,  17  Johns.  439,  8  Am.  Dec. 
428,  and  cases  there  cited;  Austin  v.  Good- 
rich, 49  N.  Y.  266;  Speirs  v.  Parker,  1  Durn. 
&  Bast  141. 

It  Is  our  opinion,  if  the  Interpretation  of 
appellant's  counsel,  that  Couchman  would 
have  had  a  cause  of  action  for  the  wrong 
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done  him,  had  he  lived,  be  correct,  that  nev- 
ertheless such  special  statutory  cause  of  ac- 
tion died  with  his  person.  Complications 
would  arise  from  a  holding  that,  in' the  cir- 
cumstances of  a  case  like  this,  suit  could  be 
maintained  under  section  285,  supra.  It 
would  result  in  the  action  being  Instituted 
and  controlled  by  a  statutory  trustee,  in- 
stead of  by  the  person  Injured  in  his  means 
of  support,  in  his  individual  capacity,  as  con- 
templated by  said  section  7288;  and  it  is 
further  to  be  observed  that  the  basis  of  dis- 
tribution is  not  the  same  under  the  two  stat- 
utes. An  examination  of  the  authorities  rel- 
ative to  the  construction  of  scatutes  giving 
special  rights  of  action  for  death  shows  that 
this  court  has  always  endeavored  to  con- 
strue such  statutes  in  such  a  way  as  to  pre- 
vent their  overlapping.  Ohio,  etc.,  R.  Co.  v. 
Tindall,  13  Ind.  366,  74  Am.  Dec.  269;  Berry 
v.  Louisville,  etc.,  R.  Co.,  128  Ind.  484,  28 
N.  E.  182;  Thornburg  v.  American  Straw- 
board  Co.,  141  Ind.  443,  40  N.  B.  1062,  60 
Am.  St.  Rep.  334;  Maule  Coal  Co.  v.  Par- 
tenheimer,  156  Ind.  100,  55  N.  E.  751,  57  N. 
E.  710.  We  deem  It  clear  that  appellant  had 
no  standing  to  maintain  this  action. 

The  judgments  of  the  Clinton  circuit  court 
and  of  the  Appellate  Court  are  affirmed. 


(162  Ind.    316) 

O'BRIEN  v.  HIGLEY  et  al. 
(Supreme  Court  of  Indiana.    March  11,  1004.) 

SALES— DELIVERY  OK  MATERIAL— TIME— CON- 
TRACT—CONSTRUCTION— SALE  BY  SAMPLE- 
EVIDENCE— HARMLESS  ERROR. 

1.  Where  a  buyer  of  paving  bricks  received 
them  from  the  cars,  and  accepted  them  without 
objection,  he  could  not  thereafter  object,  in  a 
suit  for  the  price,  that  he  was  compelled  to 
turn  and  reset  a  number  of  the  bricks  because 
of  slight  defects,  which  was  the. result  of  his 
own  negligence  and  unskillful  methods  in  lay- 
ing them. 

2.  Refusal  of  the  court  to  strike  out  evidence 
merely  cumulative,  if  error,  was  harmless. 

3.  In  an  action  for  the  price  of  bricks  sold, 
the  bills  of  lading  for  the  cars  on  which  the 
bricks  were  delivered  were  admissible  in  evi- 
dence. 

4.  Where  a  written  contract  for  the  sale  of 
bricks  contained  a  stipulation  that  the  buyer 
should  give  a  good  and  sufficient  bond,  or  oth- 
er security,  for  the  payment  of  all  sums  due 
on  account  of  the  sale,  and  the  buyer  consent- 
ed to  such  condition,  evidence  that  the  seller, 
before  entering  into  the  contract,  had  agreed 
to  accept  the  buyer's  contract  with  the  city 
for  the  paving  of  a  street,  and  his  bond  ex- 
ecuted therefor,  as  sufficient  security,  was  im- 
material. 

5.  Where  a  street  paving  contractor  purchas- 
ed paving  bricks  according  to  samples,  the  buy- 
er's paving  contract  with  the  city,  and  the  bond 
accompanying  it,  were  inadmissible  in  an  ac- 
tion for  the  price  of  the  brick. 

6.  Where  loss  sustained  by  a  paving  con- 
tractor in  hauling  and  unloading  defective 
bricks  from  the  cars  was  solely  due  to  his  fail- 
ure to  inspect  the  bricks  before  taking  them 
from  the  cars,  he  was  not  entitled  to  set  off 
such  loss  in  a  suit  for  the  price  of  the  bricks. 

7.  Where  a  contract  for  the  sole  of  paving 
bricks  required  shipments  to  begin  "about  Oc- 
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tober  20,  1900,"  time  was  not  of  the  essence 
of  the  agreement. 


8.  Where  a   manufacturer  of  paving  bricks 
begin  deliveries  under  a  sale  about 
October  20,  1900,  and  the  delay  in  failing  to 


make  the  first  shipment  until  November  1st 
resulted  from  the  buyer's  delay  in  furnishing 
the  security  called  for  by  his  contract,  and  by 
the  seller's  inability  to  procure  cars,  but  such 
shipment  was  received  without  objection,  and 
afterwards  the  buyer's  only  complaint  was 
that  the  shipments  were  too  frequent,  the  buy- 
er could  not  object  that  the  bricks  were  not 
delivered  in  time. 

Appeal  from  Superior  Court,  Madison 
County;  H.  C.  Ryan,  Judge. 

Action  by  Joseph  L.  Higley  and  others 
against  Patrick  T.  O'Brien.  From  a  judg- 
ment in  favor  of  plaintiffs,  defendant  ap- 
peals. Transferred  from  Appellate  Court  un- 
der Acts  1901,  p.  590,  c.  269.    Affirmed. 

Greenlee  &  Call,  for  appellant  Ballard  & 
Campbell,  for  appellees. 

DOWCING,  J.  Action  by  the  appellees 
against  the  appellant  upon  a  contract  in  writ- 
ing for  the  sale  and  delivery  by  the  appel- 
lees of  512,000  bricks  for  street  paving  In 
the  city  of  Alexandria,  Ind.  Answer,  denial 
and  payment  A  counterclaim  was  filed,  al- 
leging damage  to  the  appellant  because  of 
the  failure  of  appellees  to  ship  the  bricks  at 
the  time  fixed  by  the  contract  because  of  the 
defective  character  of  the  brlckB,  and  be- 
cause of  expense  incurred  by  appellant  in  re- 
setting and  in  hauling  defective  or  worthless 
bricks.  Reply  in  denial.  The  cause  was 
tried  by  a  Jury,  and  a  verdict  was  returned 
for  appellees,  with  answers  to  special  ques- 
tions of  fact  Motion  for  a  new  trial,  stating 
some  15  separate  reasons  therefor.  Motion 
overruled.  Judgment  for  appellees.  The  er- 
ror assigned  is  the  overruling  of  the  motion 
for  a  new  trial. 

The  contract  which  was  the  foundation  of 
the  appellees'  action  provided  (1)  that  the 
appellees  should  ship  about  512,000  bricks, 
beginning  about  October  20,  1900;  (2)  that 
the  appellees  guarantied  that  42  bricks  would 
lay  one  square  yard  of  pavement;  (3)  that 
the  bricks  delivered  should  correspond  with 
the  samples  furnished.  By  the  agreement 
the  appellant  promised  (1)  that  he  would  re- 
ceive all  bricks  shipped  to  him,  and  pay  the 
freight  on  them;  (2)  that  all  bricks  should 
be  carefully  handled;  (3)  that  he  would  re- 
port promptly  all  car  numbers  that  did  not 
arrive  In  proper  order,  or  that  did  not  cor- 
respond with  invoices  and  bills  of  lading; 
(4)  that  he  would  pay  $17.50  per  thousand 
on  the  15th  of  each  month  for  all  bricks  ship- 
ped the  previous  month,  and  that  he  would 
return  all  freight  receipts;  (5)  that  he  would 
give  good  and  sufficient  bond  or  other  securi- 
ty for  the  payment  of  the  amount  coming  to 
the  appellees  on  the  contract  The  writing 
Itself  declared  that  It  contained  the  entire 
agreement  of  the  parties. 

1.  The  first,  second,  and  third  causes  for  a 
new  trial  go  to  the  sufficiency  of  the  evidence 
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to  sustain  the  general  verdict  and  the  an- 
swers to  certain  interrogatories.  There  was 
evidence  which  supported  the  verdict  and 
these  findings  of  facts.  In  regard  to  the  lat- 
ter, while  the  appellant  may  have  turned  and 
reset  a  number  of  bricks  because  of  slight  de- 
fects, the  proof  showed  that  the  appellant 
had  received  and  accepted  these  bricks  with- 
out objection,  and  that  his  trouble  with  them 
was  the  result  of  his  own  carelessness  and 
his  unskillful  methods  in  laying  them. 

2.  The  fourth  cause  for  a  new  trial  was  the 
refusal  of  the  court  to  strike  out  the  testi- 
mony of  Mr.  Barbour,  who  at  first  stated  the> 
number  of  bricks  shipped  to  the  appellant, 
but  afterwards  acknowledged  that  he  derived 
bis  information  chiefly  from  entries  on  the 
books  of  the  appellees,  and  from  other  sour- 
ces than  his  own  personal  knowledge.  The 
error,  If  any,  was  a  harmless  one.  There  was 
no  real  controversy  over  the  number  of  bricks 
shipped  to  and  received  by  the  appellant. 
The  testimony  of  the  appellant  himself,  as 
well  as  other  evidence  before  the  jury,  fully 
proved  the  fact;  and,  if  the  testimony  of  Mr. 
Barbour  had  been  stricken  out,  the  result 
would  have  been  the  same.  The  bills  of  lad- 
ing were  closely  connected  with  the  transac- 
tion, and  were  properly  admitted  ;n  evidence. 
The  fact  that  a  member  of  appellees'  firm, 
previous  to  the  making  of  the  contract,  read 
the  agreement  before  that  entered  into  by 
the  appellant  and  the  city  of  Alexandria  for 
the  improvement  of  one  of  its  streets,  .togeth- 
er with  the  bond  executed  by  the  appellant 
for  the  fulfillment  of  that  agreement,  and 
stated  that  his  firm  would  accept  such  con- 
tract and  bond  as  sufficient  security,  upon  ap- 
pellant's contract  with  them,  was  immaterial, 
and  the  proof  was  properly  excluded.  When 
the  latter  agreement  was  made,  a  stipula- 
tion was  inserted  that  the  appellant  would 
give  good  and  sufficient  bond  or  other  securi- 
ty for  the  payment  of  all  sums  becoming  due. 
to  the  appellees  on  account  of  the  sale  and 
delivery  of  the  bricks.  The  appellant  con- 
sented to  this  condition,  and  signed  the  agree- 
ment so  written.  All  previous  negotiations 
and  propositions  were  merged  in  and  super- 
seded by  the  written  contract  For  the  same 
reason,  the  court  did  not  err  in  excluding  the 
contract  with  the  city,  and  the  bond  accom- 
panying It,  when  offered  by  appellant  The 
agreement  between  the  appellant  and  the  ap- 
pellees required  the  latter  to  deliver  bricks 
corresponding  to  certain  samples  furnished 
by  them.  This  they  were  bound  to  do,  but 
nothing  more.  The  agreement  contained  the 
entire  undertaking  of  the  parties.  The  ex- 
pense of  hauling  and  unloading  defective 
bricks  on  the  street  was  attributable  solely 
to  the  failure  of  the  appellant  to  inspect  them 
before  be  took  them  from  the  cars  to  the 
place  where  they  were  to  be  used.  The  rul- 
ing of  the  court  excluding  evidence  of  the 
cost  of  such  hauling  was  correct 

Tne  nlnt):,  tenth,  and  eleventh  causes  for 
a  new  trial  call  in  question  the  action  of  the 


court  in  permitting  the  appellees  to  prove 
that  their  failure  to  begin  the  shipment  of 
the  bricks  to  the  appellant  "about  October  20, 
1900,"  was  due  to  his  neglect  to  complete 
the  execution  of  the  contract  by  furnishing 
the  required  security  under  his  contract  with 
them  until  October  27,  1900,  and  their  In- 
ability to  get  cars  after  the  security  was  so 
furnished.  It  is  objected  that  appellees  al- 
leged In  their  complaint  that  they  had  fully 
performed  the  contract  and  that  no  pleading 
was  filed  by  them  which  authorized  proof  of 
an  excuse  for  nonperformance.  The  sufficien- 
cy of  the  excuse  itself  is  also  denied.  To 
these  propositions  there  are  several  good  an- 
swers. Nothing  in  the  agreement  indicates 
that  time  was  of  the  essence  of  the  contract. 
No  precise  date  for  the  first  shipment  of 
bricks  was  named,  bnt  the  same  was  to  be 
made  "about  October  20,  1900."  The  first 
shipment  was  received  by  the  appellant  No- 
vember — ,  1900,  without  objection;  and  aft- 
erwards bis  only  complaint  was  that  the 
shipments  were  too  frequent  and  the  quan- 
tity of  bricks  sent  too  great  for  him  to  take 
care  of.  The  delay  of  the  appellant  in  fur- 
nishing the  security  called  for  by  his  con- 
tract with  the  appellees  was  the  cause  of 
their  delay  in  making  the  first  shipment 
When  the  security  was  given,  October  27, 
1900,  they  were  unable  to  procure  cars,  but 
succeeded  In  doing  so  November  1,  1900. 

The  twelfth,  thirteenth,  and  fourteenth 
causes  for  a  new  trial  were  the  alleged  errors 
of  the  court  in  refusing  to  give  instructions 
numbered  1,  3,  and  4  tendered  by.  appellant, 
and  in  giving  instruction  numbered  2  at  the 
request. of  appellees.  The  appellees  were 
bound  to  deliver  bricks  of  the  same  kind  and 
quality  as  the  samples  furnished  by  them. 
If  the  bricks  delivered  did  not  correspond 
with  the  samples,  the  appellant  had  the  right 
to  reject  them.  Before  using  them,  It  was 
his  duty  to  inspect  them;  and  he  had  no 
right  to  lay  them  in  the  street  without  inspec- 
tion, and  charge  the  appellees  with  the  ex- 
pense of  removing,  resetting,  or  hauling  them 
away. 

The  jury  made  a  considerable  deduction 
from  appellees'  claim  on  account  of  bad  or 
defective  bricks  and  bricks  not  delivered, 
and,  upon  the  whole  record,  the  result  reach- 
ed was  reasonable  and  just  We  find  no  er- 
ror.   Judgment  affirmed. 


SPAULDIXG  v. 


(162  Ind.  297) 
STATE. 


(Supreme  Court  of  Indiana.    March  10,  1904.) 

HOMICIDE  —  EVIDENCE  —  SELF-DEFENSE  —  IN- 
STRUCTIONS—NEW TRIAL— NEWLY  DISCOV- 
ERED EVIDENCE-IMPEACHMENT-DILIQENCB 
—APPLICATION— AFFIDAVITS  —  FILING  —  EX- 
CUSE. 

1.  Where,  in  a  prosecution  for  homicide,  de- 
fendant had  knpwfedge  before  the  trial  that  the 
questiou  of  his  identity  was  being  investigated, 
and  that  a  certain  witness  had  examined  de- 
fendant and  other  prisoners  for  the  purpose  of 
selecting  the  person  who  killed  deceased,  a  mo- 
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tion  td:  a  new  trial  for  alleged  newly  discov- 
ered evidence  that  such  witness  designated  an- 
other than  defendant  as  the  person  who  had 
struck  deceased  on  two  different  occasions  was 
properly  denied. 

2.  Newly  discovered  evidence  concerning  the 
previous  history,  habits,  and  moral  character  of 
a  witness  who  testified  that  defendant  was  the 
person  who  struck  the  blow  which  killed  de- 
ceased was  not  ground  for  a  new  trial,  where 
the  only  fact  tending  to  excuse  defendant's  fail- 
ure to  procure  such  evidence  at  the  trial  was 
that  the  witness  had  been  known  at  different 
times  by  different  Christian  names. 

3.  A  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  should  be  ac- 
companied by  the  affidavits  of  the  witnesses  by 
whom  the  new  matter  is  expected  to  be  proved, 
or  an  excuse  for  failure  to  file  them. 

4.  A  new  trial  will  not  be  granted  on  the 
ground   of   newly   discovered   evidence   which 

•  merely   tends    to    contradict    or    impeach   the 
state's  witnesses. 

5.  In  a  prosecution  for  homicide,  evidence 
held  to  sustain  a  conviction  of  murder  in  the 
first  degree. 

6.  Where,  in  a  prosecution  for  murder,  it  ap- 
peared that  deceased  had  retreated  to  a  wall, 
and  was  calling  on  defendant's  sister  to  desist 
from  stoning  him,  when  defendant,  who  had 
not  been  present  at  the  previous  difficulty, 
rushed  at  deceased,  and  stabbed  him  once,  in- 
flicting a  mortal  wound,  a  requested  instruc- 
tion relating  exclusively  to  the  right  of  self- 
defense,  and  defendant's  right  to  defend  a  rel- 
ative or  member  of  his  family  from  unlawful 
attack,  was  properly  refused. 

Appeal  from  Criminal  Court,  Marlon  Coun- 
ty;   Fremont  Alford,  Judge. 

Joseph  Spauldlng  was  convicted  of  murder, 
and  be  appeals.    Affirmed. 

Franklin  McCray  and  Charles  McGrorty, 
Tor  appellant.  John  C.  Ruckelshaus,  C.  W. 
Miller,  Atty.  Gen.,  W.  C.  Geake,  C.  C.  Had- 
Iey,  and  L.  G.  Rothschild,  for  the  State. 

DOWLING,  J.  Upon  a  trial  on  an  Indict- 
ment for  murder  In  the  first  degree,  the  de- 
fendant, Spauldlng,  was  found  guilty,  and 
his  punishment  was  assessed  at  imprison- 
ment for  life.  A  motion  for  a  new  trial 
was  overruled,  and  judgment  was  rendered 
upon  the  verdict  The  defendant  appeals, 
and  assigns  for  error  the  ruling  on  the  mo- 
tion for  a  new  trial. 

The  reasons  stated  In  the  motion,  and  not 
waived  by  failure  to  discuss  them,  were: 
(1)  That  since  the  trial  the  defendant  has  dis- 
covered new  evidence,  material  to  him,  which 
he  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial;  (2)  that 
the  verdict  is  contrary  to  the  evidence;  (3) 
that  the  court  erred  in  refusing  to  give  an 
instruction  tendered  by  defendant  and  num- 
bered 1;  (4)  that  the  court  erred  in  giving 
instructions  numbered  8,  0,  and  10. 

This  case  Is  a  very  plain  one.  The  sister 
of  the  defendant,  in  company  with  one  Bud 
Wilson,  met  the  deceased,  Cbmpotello,  and  a 
companion  named  Magdalena,  who  were  Ital- 
ians, on  a  narrow  sidewalk  of  a  street  in 
Indianapolis,  at  about  half  past  9  o'clock 
at  night.    The  parties  unintentionally   ran 

f  3.  See  Criminal  La*,  vol.  16,  Cent  Dig.  |  2101. 


against  each  other.  A  quarrel  followed,  and 
some  blows  were  exchanged  by  the  men. 
Wilson  ran  off,  and  the  Spauldlng  woman, 
who  was  with  him,  threw  several  stones  at 
the  Italians,  one  or  more  of  which  struck 
them.  Some  one  shouted  "Fight  I  fight!  Liz- 
zie Spauldlng  is  In  a  fight"  Tbe  defendant 
who  was  near  by  in  a  saloon  or  gambling 
room,  heard  tbe  noise,  and  ran  toward  the 
scene  of  the  trouble.  A  crowd  bad  gather- 
ed, composed  principally  of  colored  men,  and 
Compotello  had  retreated  to  a  brick  wall, 
where  he  stood  still,  making  no  demonstra- 
tion of  any  kind  toward  any  one,  but  appeal- 
ing to  the  woman  who  was  throwing  stones 
at  them,  saying,  "Don't  lady,  don't"  Just 
at  this  time  his  companion,  Magdalena,  was 
attacked  and  knocked  down  In  the  street  by 
one  of  the  men  who  came  out  of  the  saloon 
with  tbe  defendant  Without  inquiry  as  to 
the  cause  of  the  trouble,  the  defendant  rush- 
ed at  Compotello,  who  was  close  to  the  wall 
and  who  made  no  resistance,  and  stabbed 
him  In  the  groin  with  a  knife.  The  wounded 
man  walked  a  short  distance,  bleeding  pro- 
fusely, and  then  fell  upon  bis  face  In  the 
street  He  died  in  a  few  moments  from  the 
wound  and  consequent  hemorrhage.  Only 
one  wound  was  found  upon  his  body. 

1.  The  newly  discovered  evidence  for  which 
a  new  trial  was  demanded  was  to  the  effect 
that  Joseph  James,  one  of  the  witnesses  for 
the  state,  who  testified  that  he  was  present 
when  the  homicide  occurred,  and  that  the 
defendant  was  the  person  who  stabbed  Com- 
potello, had  visited  the  county  jail  after  the 
defendant  had  been  placed  there  to  await 
his  trial,  and  that  the  witness  had  then  des- 
ignated another  colored  prisoner  as  tbe  man 
who  struck  the  deceased;  that  the  witness 
came  to  the  Jail  a  second  time,  and  that 
at  his  request  four  colored  prisoners,  Includ- 
ing the  defendant  were  "lined  up"  before 
■the  witness,  and  that  he  again  Indicated  that 
one  of  them,  McGlnness,  struck  the  fatal 
blow.  The  affidavit  alleged  that  these  facts 
could  be  proved  by  Kurtz,  the  jailer,  and  by 
Pitts,  his  assistant  both  of  whom  refused 
to  make  affidavits.  It  was  further  stated 
In  the  notion  and  affidavit  that  the  witness 
Joseph  James  was  a  man  of  bad  moral  char- 
acter; that  the  defendant  could  not  discover 
tbe  facts  because  the  witness  had  been  pre- 
viously known  by  the  name  of  Jesse  James, 
and  not  Joseph  James;  and  that  the  defend- 
ant could  now  impeach  the  moral  character 
of  the  witness.  No  witnesses  were  named 
by  whom  this  proof  was  expected  to  be  made. 
.The  motion  and  the  affidavit  In  support  of 
It  also  charged  that  Samuel  Shaffer,  another 
witness  for  the  prosecution,  who  swore  on 
the  trial  that  be  saw  the  defendant  strike 
the  deceased,  was  a  man  of  bad  moral  char 
icter  and  reputation. 

This  motion  and  the  affidavit  of  the  de- 
fendant in  support  of  it  were  not  sufficient 
to  entitle  the  defendant  to  a  new  trial.  The 
inspection  of  tbe  colored  prisoners  by  the 
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witness  at  the  Jail  was  enough  to  apprise  the 
defendant  that  the  subject  of  the  Identity 
of  the  person  who  stabbed  Oompotello  was 
being  Investigated.  It  would  naturally  and 
reasonably  have  suggested  the  question  up- 
on cross-examination  whether  the  witness 
had  recognised  the  defendant  at  the  jail  as 
the  guilty  man.  Again,  no  sufficient  excuse 
is  shown  for  the  failure  of  the  defendant 
to  ascertain  the  facts  concerning  the  previous 
history,  habits,  places  of  residence,  and  moral 
character  of  the  witness  Joseph  James.  Rea- 
sonable diligence  always  requires  that  such 
inquiries  be  made  and  pursued  until  some 
information,  at  least,  is  obtained.  The  fact 
that  the  witness  was  at  one  time  known  as 
Joseph  James,  and  at  another  as  Jesse 
James,  did  not  prevent  such  inquiry,  or  con- 
stitute a  serious  obstacle  to  its  prosecution. 
There  is  yet  another  objection  to  the  motion 
and  affidavit  They  refer  to  the  affidavits  of 
Zola  BarnhUl  and  Mrs.  James,  the  wife' of 
the  state's  witness,  neither  of  which  was 
filed  or  appears  In  the  record.  As  these  were 
the  only  witnesses  by  whom  the  matters  re- 
lied upon  in  this  connection  were  expected 
to  be  proved,  their  affidavits  should  have  ac- 
companied the  motion,  or  a  legal  excuse 
should  have  been  shown  for  not  filing  them. 
Barnett  v.  State,  141  Ind.  149,  40  N.  E.  666; 
Yandyne  v.  State,  ISO  Ind.  26,  29  N.  B.  892; 
Quinn  v.  State,  128  Ind.  59,  28  N.  E.  977; 
Shipman  v.  State,  38  Ind.  549;  Gibson  v. 
State,  9  Ind.  264.  But,  further,  the  object 
of  the  evidence  said  to  have  been  discovered 
was  to  Impeach  and  contradict  the  witness 
James  by  showing  that  he  had  on  two  occa- 
sions designated  another  man  as  the  person 
who  stabbed  the  deceased,  and  that  his  moral 
character  was  bad.  It  is  well  settled  that  a 
new  trial  will  not -be  granted  to  enable  the 
defendant  to  procure  evidence  to  contradict 
or  imre.ich  a  witness.  Hire  v.  State,  144  Ini. 
359,  43  N.  B.  312;  Meurer  v.  State,  129  Ind. 
587,  29  N.  B.  392;  Pennsylvania  Co.  v.  Na- 
tions, 111  Ind.  203,  12  N.  B.  309;  Sutherlln 
v.  State.  108  Ind.  389.  9  N.  E.  208:  Hamm  v. 
Bomine,  98  Ind.  77;  Morel  v.  State,  89  Ind. 
275.  Finally,  the  question  arising  upon  the 
motion  for  a  new  trial  because  of  newly  dis- 
covered evidence  was  submitted  to  the  court 
upon  the  affidavit  of  the  defendant,  and  tbe 
oral  testimony  of  Kurtz  and  Pitts,  the  jailer 
and  his  assistant,  who  had  declined  to  make 
affidavits  at  the  request  of  the  defendant. 
Tbe  court  found  against  the  defendant  Its 
decision  was  not  only  not  an  abuse  of  Its 
discretion  in  the  matter,  but  was  fully  sus- 
tained by  the  evidence  presented.  The  new- 
ly discovered  evidence  in  regard  to  the  wit- 
ness Shaffer  related  wholly  to  the  impeach- 
ment of  the  witness,  and  for  that  reason,  as 
already  stated,  the  refusal  of  the  court  to 
grant  the,  new  trial  for  this  cause  was  not 
error. 

2.  The  verdict  was  in  strict  accordance 
-with  the  facts  proved.  Two  witnesses,  James 
and  Shaffer,  testified  that  tbe  defendant  was 


the  man  who  struck  or  stabbed  Oompotello, 
and  another,  Mary  Burgess,  swore  that  aft- 
er the  homicide  the  defendant  said  to  a 
sister,  Hattle  Spaulding,  "I  have  cut  a  man 
over  on  Washington  street  about  Lizzie. 
Have  you  got  any  money?  I  want  to  leave 
town."  Tbe  situation  and  conduct  of  tbe 
Italians  at  the  time  the  defendant  made  his 
attack  on  Oompotello  furnished  the  defend- 
ant no  pretext  for  his  savage  assault  Cora- 
poteljo  had  literally  "retreated  to  the  wall." 
He  was  attempting  to  escape.  He  was  being 
stoned  by  defendant's  sister  lizzie  Spauld- 
ing, and  was  begging  her  not  to  throw  rocks 
at  him.  He  was  surrounded  by  colored  men 
and  women,  who,  if  they  did  not  actively  as- 
sist or  sympathize  with  his  assailants,  cer- 
tainly did  nothing  to  rescue  or  protect  him. 
Tbe  defendant  did  not  stop  to  ask  the  origin 
or  nature  of  the  trouble.  He  had  hiB  knife 
open,  and  with  one  terrible  blow  in  the  groin 
killed  the  Italian.  There  was  nothing  in 
his  relationship  to  the  woman  who  was 
throwing  stones  at  Oompotello,  nor  In  her 
situation  when  he  came  upon  the  scene, 
which  in  any  degree  excused  his  unprovoked 
and  unnecessary  attack  upon  Oompotello. 
There  was  simply  an  opportunity  for  vio- 
lence, and  he  eagerly  embraced  It.  So  far  as 
be  knew  or  could  judge,  the  man  he  assault- 
ed was  entirely  Innocent  of  any  wrongdoing, 
and  was  himself  the  victim  of  an  assault. 
There  was  here  no  provocation,  real  or  ap- 
parent The  defendant  rushed  upon  the  Ital- 
ian with  an  open  knife  in  his  hand,  and, 
with  a  reckless  disregard  of  the  merits  of 
the  controversy  In  which  his  sister  was  en- 
gaged, he  stabbed  the  man  to  death.  The 
blow  with  the  knife  was  not  a  mere  chance 
cut  but  was  directed  to  one  of  the  most 
vulnerable,  exposed,  and  vital  parts  of  the 
body.  The  evidence  sustained  the  charge 
contained  in  the  indictment  in  every  particu- 
lar, and  authorized  the  jury  to  find,  as  they 
did,  that  the  killing  was  felonious  and  with 
premeditated  malice. 

3.  Instruction  No.  1.  asked  for  by  tbe  de- 
fendant and  refused  by  the  court  related  ex- 
clusively to  the  right  of  self-defense,  and 
the  right  to  defend  a  relative,  or  member  of 
one's  family,  from  an  unlawful  attack.  It 
was  not  applicable  to  any  evidence  in  the 
case,  and  was  calculated  to  mislead  the  jury. 
Instructions  numbered  13  and  15  fully  and 
fairly  stated  the  law  of  self-defense,  and  the 
rule  in  regard  to  the  right  of  a  brother  or 
other  near  relative  to  defend  a  sister  or 
other  member  of  his  family  from  an  unlaw- 
ful Injury  at  the  hands  of  an  assailant.  The 
court  did  right  in  refusing  to  give  the  In- 
structions requested.  Hlnshaw  v.  State,  147 
Ind.  334,  47  N.  E.  157. 

We  find  nothing  objectionable  In  Instruc- 
tions numbered  8,  9,  and  10  given  by  tbe 
court. 

Tbe  judgment  was  clearly  right  upon  the 
evidence,  and  we  find  no  error  In  the  record. 
Judgment  affirmed. 
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(1£2  Ind.  MO) 

KERB,  Count?  Auditor,  v.  PEBRY  SCHOOL 

TP. 
(Supreme  Court  of  Indiana.    March  11,  1904.) 

SCHOOLS  AND  SCHOOL  DISTRICTS-PUPILS— 
TRANSFKR  —  TUITION  —  STATUTES  —  CON- 
STRUCTION—PUBLIC POLICY-CONSTITUTION- 
AL LAW— TAXATION. 

1.  An  objection  that  a  statute  is  inequitable 
and  unjust  cannot  be  considered  by  a  court, 
but  is  a  matter  witnin  the  exclusive  jurisdic- 
tion of  the  Legislature. 

2.  Const,  art.  10,  J  1,  requiring  uniformity 
and  equality  in  the  rate  of  assessment  and  tax- 
ation of  property  within  the  taxing  district 
or  locality  in  which  a  particular  tax  is  levied, 
applies  only  to  assessments  and  taxation,  and 
does  not  control  the  expenditure  of  money 
arising  out  of  any  assessment  or  taxation  of 
property. 

3.  Acts  1901,  p.  448,  c.  204,  provides  for  the 
transfer  of  school  children  from  one  district 
to  another,  and  section  2  declares  that,  if  such 
transfer  is  granted,  the  officers  of  the  school 
corporation  in  which  the  child  resides  shall 
pay  out  of  the  special  school  fund  to  the  cor- 
poration to  which  the  child  is  transferred,  as 
tuition,  an  amount  equal  to  the  annual  per 
capita  cost  of  education  in  the  corporation  to 
which  such  child  is  transferred,  or  such  part 
of  it  as  the  term  of  enrollment  of  said  child 
in  the  schools  of  the  creditor  corporation  may 
require.  Held  that,  where  a  child  transferred 
from  one  district  to  another  was  enrolled  for 
a  longer  period  than  he  would  have  been  en- 
titled to  in  the  district  of  which  he  was  a 
resident,  the  tuition  payable  to  the  creditor 
district  was  not  limited  to  the  term  of  school 
held  in  the  residence  district,  but  was  to  be 
determined  by  the  length  of  the  term  of  the 
child's  enrollment  in  the  creditor  district. 

Appeal  from  Circuit  Court  Monroe  County; 
Jas.  B.  Wilson,  Judge. 

Action  by  Perry  school  township  against 
Samuel  M.  Kerr,  as  auditor,  etc.,  Monroe 
county.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Henry  A.  Lee  and  Duncan  &  Batman,  for 
appellant    Jos.  E.  Henley,  for  appellee. 

JORDAN,  J.  Action  in  the  lower  court 
by  Perry  school  township,  Monroe  county, 
Ind.,  to  enjoin  appellant  the  auditor  of  said 
county,  from  drawing  a  warrant  on  the  treas- 
urer thereof  in  favor  of  the  school  city  of 
Bloomington,  to  be  paid  oat  of  the  special 
school  fund  apportioned  to  said  township. 
The  money  for  which  appellant  was  about 
to  draw  the  warrant  was  for  tuition  due  to 
the  school  city  of  Bloomington  on  account  of 
the  transfer  of  certain  children  of  school  age 
of  appellee  township,  transferred  for  school 
purposes  to  the  school  city  of  Bloomington, 
under  and  in  pursuance  of  an  act  of  the  Leg- 
islature approved  March  11,  1901  (Acts  1901, 
p.  448,  c.  204).  Appellant  unsuccessfully  de- 
murred to  the  complaint  and,  on  his  refusal 
to  further  plead,  judgment  was  rendered  en- 
joining him  from  drawing  the  warrant  in 
question,  as  prayed  for  in  the  complaint  of 
appellee.  The  error  assigned  in  this  appeal 
is  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint 


H  2.  See  Taxation,  vol.  45.  Cent  Dig.  {  88. 


The  first  section  of  the  above-mentioned 
act  provides:  "That  if  any  child  resident  in 
one  school  corporation  of  the  state  may  be 
better  accommodated  in  the  schools  of  an- 
other school  corporation  the  parent  guardian 
or  custodian  of  such  child  may  at  any  time 
ask  of  the  school  trustee,  board  of  school 
trustees  or  commissioners  of  the  school  cor- 
poration in  which  such  child  resides  an  or- 
der of  transfer,  which,  if  granted,  shall  en- 
title such  child  to  attend  the  schools  of  the 
corporation  to  which  s.uch  transfer  Is  made, 
under  the  conditions  hereinafter  prescribed: 
provided,"  etc 

Section  2  of  the  act  provides  as  follows: 
"If  such  transfer  is  granted,  the  school  trus- 
tees, or  board  of  school  trustees,  or  commis- 
sioners of  the  school  corporation  In  which 
such  child  resides,  shall  pay  out  of  the  spe- 
cial school  fund  to  the  school  trustee,  board  of 
school  trustees  or  commissioners  of  the  school 
corporation  to  which  such  child  is  trans- 
ferred, as  tuition  for  such  child,  an  amount 
equal  to  the  annual  per  capita  cost  of  educa- 
tion in  the  corporation  to  which  said  child 
is  transferred;  or  such  a  part  of  it  as  the 
term  of  enrollment  of  said  child  In  the 
schools  of  the  creditor  corporation  may  re- 
quire; provided,  that  the  per  capita  cost  in 
high  schools  shall  be  calculated  upon  the 
basis  of  expenditures  for  high  school  pur- 
poses, and  the  per  capita  cost  in  grade  schools 
shall  be  calculated  upon  the  basis  of  expen- 
ditures for  the  schools  below  the  high  school: 
provided,  that  the  rate  of  tuition  per  month 
shall  not  exceed  two  dollars  in  the  high 
school,  or  one  dollar  and  fifty  cents  in  the 
grades.  In  calculating  the  per  capita  cost 
only  expenditures  for  the  current  year,  not 
including  permanent  improvements  and  ad- 
ditions, shall  be  counted." 

Section  4  (page  449)  provides  that  the  in- 
debtedness for  tuition  between  school  cor- 
porations under  the  provisions  of  the  act  shall 
be  due  and  payable  February  1st  and  July 
30th  In  each  year.  It  is  further  provided 
in  said  section  that:  "If  any  school  trustee 
or  board  of  school  trustees  or  commissioners 
refuse  to  pay  any  sums  claimed  by  another 
corporation  as  due,  the  creditor  corporation 
shall  make  a  written  statement  of  the  case 
to  the  county  auditor,  who  shall  have  power 
to  hear  and  determine  the  matter.  If  he  hold 
that  a  given  sum  is  due  the  complaining 
corporation,  he  shall,  in  the  next  semi-annual 
distribution  of  school  revenues,  withhold 
such  sum  from  the  amount  otherwise  due 
the  debtor  corporation.    Provided,"  etc. 

The  complaint,  among  other  things,  alleges 
that  certain  children  therein  named,  prior 
to  the  school  year  1901-02,  were  within  school 
age,  and  residents  of  Perry  township,  and 
were  by  the  proper  authority  transferred  to 
the  school  city  of  Bloomington;  "that  on  the 
17th  of  October,  1902,  there  was'  filed,  ia 
the  office  of  the  auditor  of  Monroe  county,  a 
statement  of  the  president  and  secretary  or 
the  board  of  trustees  of  the  school  city  of 
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Bloomington  of  the  annual  per  capita  cost 
of  education  In  the  school  city  of  Blooming- 
ton  for  school  year  1901-1902  for  the  high 
school  In  Bald  city,  and  also  for  the  grades 
In  the  schools  of  said  city,  and  also  a  state- 
ment of  the  money  due  to  the  school  cor- 
poration July  1,  1902,  on  transferred  children 
for  school  purposes  from  the  corporation 
of  Perry  school  township,,  which  statement 
claimed  a  balance  due  from  plaintiff  of  $235- 
25;"  and  asking  that  the  auditor  hear  and 
determine  the  facts,  and  to  withhold  said 
amount  from  Ferry  school  township  in  the 
next  semiannual  distribution  of  school  rev- 
enues, and  to  issue  a  proper  warrant  there- 
for; that  subsequently  the  matter' was  sub- 
mitted to  the  auditor,  who  determined  that 
amount  was  due,  and  that  it  would  be  with- 
held. The  complaint  then  alleges  that  there 
were  but  five  months  of  school  in  Perry 
township,  and  nine  months  in  the  city  of 
Bloomington;  that  the  transferred  children 
in  both  high  school  and  grades  had  the  ad- 
vantage of  the  nine  months,  while  the  un- 
transferred  had  but  five  months;  that  a  large 
majority  of  the  children  could  not  be  better 
accommodated  by  being  transferred  to  the 
city  of  Bloomington;  that  plaintiff  tender- 
ed the  city  school  trustees  "the  full  amount 
claimed  by  Bald  school  city  for  a  school 
term  of  five  months,  according  to  the  esti- 
mate made  by  said  school  city  for  the  cost 
of  education  per  capita  in  said  school  city 
for  said  year."  The  complaint  further  al- 
leges that  the  statute  under  which  the  trans- 
fer of  the  children  was  made  is  invalid,  (1) 
because  It  is  inequitable  and  unjust,  and  (2) 
that  It  is  unconstitutional.  Counsel  for  ap- 
pellant insist  that  the  pleading  is  manifestly 
Insufficient,  and  that  the  demurrer  thereto 
should  have  been  sustained.  Opposing  coun- 
sel, in  support  of  the  complaint,  argue  that 
the  threatened  act  of  the  county  auditor  to 
withhold  $235.25  out  of  appellee's  special 
school  fund  for  the  purpose  of  applying  the 
same  in  payment  of  the  tuition  due  to  the 
creditor  corporation,  the  school  city  of  Bloom- 
ington, as  the  cost  of  the  education  of  the 
children  transferred  from  Perry  township1 
to  the  city  schools,  Is  illegal,  for  the  reason 
that  section  2  of  the  statute  in  question  does 
not  contemplate  that  the  debtor  school  cor- 
poration shall  be  liable  for  or  pay  to  the 
creditor  corporation  for  a  term  of  school 
which  Is  in  excess  of  the  term  In  the  debtor 
corporation.  It  is  asserted  that,  Inasmuch  as 
it  is  shown  by  the  facts  alleged  that  the  an- 
nual terms  of  the  schools  in  appellee  town- 
ship continue  only  five  months,  while  in  the 
school  city  of  Bloomington  the  terms  are  nine 
months  in  length,  therefore  the  contention  Is 
that,  under  such  circumstances,  appellee  is 
only  liable  to  said  school  city  for  five-ninths 
of  the  per  capita  cost  of  each  child  trans- 
ferred. As  an  illustration,  counsel  say  that 
if  the  per  capita  cost  for  the  annual  term 
of  the  schools  of  said  city  Is  $18,  then  ap- 
pellee, under  a  proper  construction  of  section 


2,  would  only  be  liable  to  pay  $10— five-ninths 
of  the  total  per  capita  cost  In  the  city's 
schools.  It  is  contended  that,  If  the  law  is 
not  open  to  this  construction,  then  It  must  be 
held  to  be  violative  of  section  1,  art  10, 
of  the  state's  Constitution,  which  declares 
that  "the  General  Assembly  shall  provide  by 
law  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation;  and  shall  prescribe  such 
regulations  as  shall  secure  a  Just  valuation 
for  taxation  of  all  property,  both  real  and 
personal,"  etc. 

The  claim  made  that  the  act  In  contro- 
versy, in  its  character  or  nature,  is  ineq- 
uitable or  unjust,  If  true,  is  not  one  which 
concerns  the  court  As  to  whether  an  act 
is  expedient  wise,  or  Just  is  a  matter  to  be 
determined  by  the  legislative  department,  and 
its  decision  in  that  respect  is  not  open  to 
judicial  review.  State  v.  Gerhardt  145  Ind. 
450,  44  N.  B.  469,  33  L.  R.  A.  313;  Hedde- 
rich  v.  State,  101  Ind.  504,  1  N.  E.  47,  51  Am. 
Rep.  768. 

We  cannot  yield  our  sanction  to  the  con- 
struction of  section  2  for  which  counsel  for 
appellee  contends.  In  fact  it  may  be  said 
that  this  section  speaks  clearly  for  itself, 
and  requires  no  Interpreting  to  reveal  what 
it  means.  Under  its  provisions  It  certainly 
cannot  be  said  that  the  Legislature  intended 
that  the  debtor  corporation  should  be  liable 
for  or  pay  any  amount  less  than  that  pre- 
scribed by  the  plain  letter  of  the  law.  The 
evident  meaning  of  the  clause  in  section  2 
which  reads,  "or  such  a  part  of  it  as  the  term 
of  enrollment  of  said  child  in  the  schools  of 
the  creditor  corporation  may  require,"  Is 
that  if  the  child  transferred  Is  enrolled  for 
only  six  months  in  the  schools  of  the  cred- 
itor corporation,  and  the  term  of  such  schools 
Is  nine  months,  then  the  debtor  corporation 
is  required  to  pay  the  per  capita  cost  for  six 
months  only.  Or,  in  other  words,  it  would  be 
required  to  pay  for  what  It  received,  and  no 
more.  Under  such  circumstances  it  cannot 
be  said  that  in  this  respect  the  law  Is  in- 
equitable or  unjust  The  contention  that  if 
the  statute  means  what  It  declares,  then  it 
Is  violative  of  section  1,  art  10,  of  the  Con- 
stitution, is  wholly  untenable.  This  provi- 
sion of  our  fundamental  law  clearly  applies 
to  assessments  and  taxation,  and  does  not 
profess  to  control  the  expenditure  of  money 
arising  out  of  any  assessment  or  taxation  of 
property.  It  deals  with  the  uniformity  and 
equal  rate  of  assessment  and  taxation  of 
property  within  the  taxing  district  or  locality 
in  which  the  particular  tax  is  levied.  Bright 
v.  McCullough,  27  Ind.  223;  Loftln  v.  do- 
zens' Nat  Bk.,  85  Ind.  341;  Board,  etc., 
v.  State,  147  Ind.  476,  492,  46  N.  E.  908,  and 
cases  cited;  Kent  v.  Town  of  Kentland,  62 
Ind.  291,  30  Am.  Rep.  182;  Robinson  v. 
Schenck,  102  Ind.  307,  1  N.  E.  698. 

Appellee  Insists  that  taxes  are  not  equal 
and  uniform  when  all  persons  within  the 
district  or  locality  do  not  share  equally  in 
the  benefits  derived  therefrom.    But  bene- 
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fits  derived  from  taxes  levied,  and  the  uni- 
formity of  assessment  and  taxation  •within 
the  particular  district. or  locality,  are  entire- 
ly different  questions.  As  the  act  In  ques- 
tion is  neither  Invalid  on  the  grounds  assign- 
ed by  appellee,  nor  open  to  the  construction 
-  or  Interpretation  for  which  Its  counsel  con- 
tend, therefore  It  certainly  has  no  founda- 
tion whatever  upon  which  to  base  a  right  for 
an  injunction  against  appellee  to  prevent  him 
from  drawing  the  warrant  or  withholding 
the  money  in  dispute. 

The  court  erred  in  overruling  the  demurrer 
to  the  complaint,  for  which  error  the  judg- 
ment is  reversed,  and  the  cause  remanded 
with  Instructions  to  sustain  the  demurrer. 

(182  Ind.  258) 

LENGBLSON  et  al.  v.  McGREGOR  et  al. 

(Supreme  Court  of  Indiana.    March  8,  1904.) 

BILL.  OF  EXCEPTIONS  —  SIGNING  —  TIME  —  AB- 

SENCE  OF  JUDGE-NUNC  PRO  TUNC 

ORDER— DILIGENCE. 

1.  Where  a  bill  of  exceptions  was  not  signed 
until  after  the  term,  nor  within  the  time  fixed 
by  the  court,  it  could  not  be  considered  on  ap- 
peal, though  appellant's  failure  to  procure  the 
signing  thereof  within  the  time  resulted  from 
the  trial  judge's  absence  from  the  state. 

2.  Where,  during  the  time  fixed  by  the  trial 
judge  for  the  preparation  and  service  of  a  bill 
of  exceptions,  he  left  the  state,  thereby  pre- 
venting appellant  from  procuring  a  settlement 
of  his  bill  within  the  time  limited,  and  appel- 
lant was  dilipent  in  the  preparation  of  his  bill, 
he  was  entitled  to  have  the  same  signed  nunc 
pro  tunc. 

3.  After  the  trial  of  a  case  the  court  granted 
GO  days  within  which  to  prepare  bills  of  excep- 
tions, and  on  the  fifty-ninth  day  appellant 
had  prepared  for  signing  two  bills,  one  oc- 
cupying 2  written  pages  of  the  record,  and  an- 
other embracing  80  typewritten  pages.  The 
judge  being  absent  from  the  state  at  such  time, 
appellant  was  nimble  to  procure  his  signature 
to  the  bills  within  the  time  fixed,  though  there 
were  36  days  after  the  end  of  the  trial  in  which 
to  prepare  the  bills  before  the  judge  left  home. 
Held,  that  a  finding  that  appellant  had  not 
exercised  due  diligence  in  presenting  his  bill, 
and  was,  therefore,  not  entitled  to  an  order 
signing  the  same  nunc  pro  tunc  after  the 
judge's  return  after  the  expiration  of  the  time 
limited,  was  proper. 

On  rehearing.    Petition  overruled. 
For  former  opinion,  see  67  N.  E.  524. 

HADLEY,  J.  Appellant,  in  support  of  hi 
petition  for  a  rehearing,  very  earnestly  con 
tends  that  we  erred  in  holding  that  his  bil'. 
of  exceptions  containing  the  evidence  was 
not  properly  In  the  record.  He  relies  upon 
the  maxim,  "Actus  curiae  nemlnem  grava- 
blt,"  to  protect  him  against  the  loss  of  his 
bill  of  exceptions  by  reason  of  the  absence 
of  the  trial  judge  from  the  state,  when  he, 
within  the  time  allowed,  did  all  he  could  to 
present  the  bill  for  settlement  The  pith  of 
his  argument  is  that  a  court  will  not  be 
permitted  to  throw  a  litigant  off  his  guard 
by  granting  him  a  time  beyond  the  term  to 
prepare  a  bill  of  exceptions,  and  then  de- 


1[  1-  See  Exceptions,  B1U  of,  vol.  21,  Cent.  Dig.  (S 
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feat  the  privilege  by  absenting  hfeaaelf  from 
the  state  until  the  time  bas  expired.  We 
have  no  disposition  to  deny  the  Justness 
and  reasonableness  of  the  maxim  invoked, 
to  wit,  "An  act  of  the  court  shall  prejudice 
no  one,"  and  will  unhesitatingly  give  the 
principle  force  and  effect  in  a  case  wbere  it 
applies  and  we  have  authority  to  do  so.  It 
Is  doubtless  the  law  that  a  litigant  who  has 
been  awarded  time  for  a  bill  of  exceptions, 
and  who  has  successfully  completed  his  bill 
within  the  time,  and  who  bas  been  diligent 
In  its  preparation  and  presentation,  should 
be  afforded  an  opportunity  to  present  it,  and 
should  not  be  deprived  of  the  bill  by  the 
absence  of  the  trial  judge  from  the  state. 
State  v.  Dyer,  90  Ind.  426;  Fechheimer  T. 
Trounstlene,  12  Colo.  282,  20  Pac.  704;  Stone- 
sifer  y.  Kilburn,  94  Cal.  33,  29  Pac.  332.  But 
what  we  decided  in  the  original  opinion,  and 
what  we  reaffirm  here,  is  that  the  signing 
of  exceptions  under  and  at  a  date  subsequent 
to  the  time  allowed  for  the  signing  and  fil- 
ing of  the  same  imparts  no  validity  to  the 
instrument  as  a  bill  of  exceptions.  The  stat- 
ute, though  remedial  in  character,  is  man- 
datory, and  prescribes  the  precise  terms  upon 
which  exceptions  may,  after  the  term,  be 
authenticated  and  incorporated  into  the  rec- 
ord. And  It  is  plain  that  we  have  no  author- 
ity to  treat  any  document  or  instrument  of 
writing  as  a  bill  of  exceptions  unless  upon 
its  own  face  it  shows  affirmatively  that  the 
terms  of  the  statute  have  been  complied 
with,  and,  among  other  things,  that  it  was 
presented  to,  or  was  settled  and  signed  by, 
the  trial  judge  within  the  time  granted  by  the 
court.  The  doctrine  rests  upon  the  principle 
that,  the  statute  being  the  only  authority 
for  a  bill  of  exceptions  after  adjournment  of 
the  court,  it  can  only  be  had  upon  the  terms 
of  the  statute,  and  a  bill  signed  by  the  pre- 
siding judge  after  the  expiration  of  the  time 
lawfully  fixed  is  without  authority  or  Juris- 
diction, and  amounts  to  nothing  more  than 
if  signed  by  the  clerk.  Rigler  v.  Rigler,  120 
Ind.  431,  22  N.  E.  776;  Rubber  Co.  v.  Mid- 
land, 63  Ohio  St  66,  67  N.  E.  958;  Neuman 
v.  Becker,  54  Ohio  St.  323,  46  N.  E.  706; 
Walker  v.  Mortgage  Company,  100  Ga.  84,  26 
S.  E.  75;  3  Cyc.  p.  38;  Daugherty  v.  West- 
ern Union  Tel.  Co.  (C.  a)  61  Fed.  138.  Aft- 
er expiration  of  the  time  allowed,  the  Judge 
loses  Jurisdiction  over  the  subject-matter, 
and  cannot  be  reclotbed  with  It  by  agree- 
ment of  the  parties.  Long  v.  Newhouse,  57 
Ohio  St.  348,  366,  49  N.  E.  79;  Morris  v.  Wat- 
son, 61  111.  App.  536.  A  failure  of  the  ste- 
nographer to  prepare  the  longband  manu- 
script of  the  evidence,  though  the  party  ex- 
cepting bas  been  diligent,  is  ineffectual  as  an 
excuse  for  signing  or  filing  of  a  bill  after 
time.  Horbach  v.  Omaha,  49  Neb.  851,  69 
N.  W.  121.  Pressure  of  official  business  up- 
on the  trial  judge  furnishes  no  reason  or 
authority  for  him  to  sign  a  bill  after  the 
time  has  expired.  Walker  v.  Mortgage  Com- 
pany, 100  Ga.  84,  26  S.  E.  75.    To  take  cog- 
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nlzance  of  a  bill  of  exceptions  that  shows 
upon  its  face  to  nave  been  created  In  dis- 
obedience of  the  statute  would  be  to  hold 
that  we  have  discretionary  power  to  dis- 
pense with  the  law  whenever  we  deem  it 
proper  to  do  so.  In  such  coses,  therefore,  the 
only  way  for  an  aggrieved  party  to  get  his 
exceptions  into  the  record  is  to  procure  the 
insertion  of  the  proper  date  of  presentation 
nunc  pro  tunc,  and  thus  send  up  on  appeal  a 
bill  fair  upon  its  face.  Rlgler  v.  Bigler,  su- 
pra; Kirby  v.  Bowland,  09  Ind.  290;  Walton 
v.  U.  S.,  9  Wheat  661,  6  L.  Ed.  182;  Ferris 
v.  Nat  Bank,  158  111.  237,  289,  41  N.  BL 1118; 
Railroad  Co.  v.  Morrison,  Adams  &  Allen 
Co.,  160  111.  288,  48  N.  B.  896;  Bwbank's 
Man.  S  31.  And  if  a  party  is  able  to  show 
that  he  has  been  diligent  in  the  preparation 
and  presentation  of  his  bill,  and  in  good 
faith  and  in  due  season  had  his  prepared 
bill  at  the  court,  office,  residence,  or  other 
place  within  the  judicial  circuit  where  the 
judge  might  reasonably  be  expected  to  be, 
and  was  prevented  from  presenting  the  same 
by  the  absence  of  the  judge  from  the  state  or 
judicial  circuit  the  act  is  such  a  presenta- 
tion of  the  bill,  if  promptly  presented  to  the 
court  upon  bis  return,  as  will  authorise  the 
latter,  upon  notice  and  motion,  to  insert  nunc 
pro  tunc  the  date  when  the  presentation  was 
defeated  by  his  absence.  Davis  v.  Patrick, 
122  U.  S.  143,  7  Sup.  Ct  1102,  30  L.  Bd.  1090. 
The  right  however,  rests  upon  diligence, 
and  upon  the  fact  that  the  exceptor  has  done 
all  be  reasonably  could  do  to  secure  the 
prompt  approval  of  his  exceptions.  And 
whether  he  has  been  diligent  or  not  must  be 
determined  by  the  sound  judgment  of  the 
presiding  judge  upon  the  facts  of  the  par- 
ticular case.  Here  appellant  was  allowed  00 
days  from  March  15th  in  which  to  prepare 
and  file  his  bills  of  exceptions.  He  had  them 
ready  for  presentation  to  the  Judge  on  the 
59th  day.  In  Daugherty  v.  Western  Union, 
etc.,  Co.  (Cj  C.)  61  Fed.  138,  the  answer  in 
an  application  for  removal  was  due  Febru- 
ary 13th.  On  that  day  the  defendant's  attor- 
ney, residing  in  an  adjoining  county,  left 
home  for  the  place  where  the  court  was  held, 
by  a  passenger  train  which  was  due  to  ar- 
rive at  10  o'clock  a.  m.,  and  which  was  only 
prevented  by  a  very  unusual  snowstorm, 
with  respect  to  which,  Baker,  J.,  said:  "The 
failure  to  start  for  the  place  where  the  court 
was  sitting  until  the  day  when  the  answer 
was  due  was  such  an  act  of  negligence  as 
to  defeat  the  right  of  removal,  without  re- 
gard to  the  delay  occasioned  by  the  storm." 
Bill  of  exception  No.  1,  based  on  a  mo- 
tion to  modify  the  judgment  occupies  2  writ- 
ten pages  of  the  record,  and  No.  2,  contain- 
ing the  longhand  manuscript  of  the  evidence, 
embraces  GO  typewritten  pages.  Because  60 
days  were  granted  did  not  excuse  appellant 
from  promptly  and  diligently  proceeding 
with  the  preparation  and  presentation  of  his 
bills  with  as  much  dispatch  as  circumstan- 
ces would  reasonably  allow.    He  could  not 


be  held  blameless  if  he  negligently  postponed 
their  preparation  or  presentation  to  the  very 
end  of  the  period.  It  is  not  shown  that  it 
would  require  anything  like  60  days  for  ap- 
pellant's attorney  to  prepare  bill  No.  1,  or' 
for  the  stenographer  to  write  out  the  evi- 
dence. There  were  36  days  In  which  to  ac- 
complish the  work  before  the  judge  left 
home.  The  judge  was  a  special  judge,  re- 
sided in  another  county,  and  had  no  official 
or  other  known  reason  to  keep  him  at  home 
or  In  the  circuit  There  was  no  correspond- 
ence with  the  judge  to  ascertain  whether  he 
would  remain  at  home  to  the  end  of  the  60 
days.  Appellant  might  have  had  timely  no- 
tice of  the  judge's  Intended  absence  from 
the  state,  and  might  have  bad  ample  time 
and  opportunity  to  prepare  and  present  his 
bills  before  the  judge  went  away.  These  and 
other  matters  involving  the  question  of  dili- 
gence were  properly  cognizable  by  the  court 
in  determining  whether  appellant  presented 
a  case  warranting  the  signing  of  his  bills 
now  for  then.  The  court,  from  the  known 
facts  and  the  evidence  before  it  decided  that 
appellant  was  not  entitled  to  have  his  bills 
signed  nunc  pro  tunc,  and  refused  to  so  sign 
them.  The  conclusion  thus  reached  in  the 
nunc  pro  tunc  proceeding  was  a  judicial 
judgment  upon  the  evidence  before  the  court, 
and  Is  impeachable  on  appeal  only  as  ordi- 
nary Judgments  of  the  court. 

The  record  shows  that  what  purports  to 
be  bills  of  exceptions  were  signed  by  the 
Judge  20  days  after  the  expiration  of  the 
time  granted  therefor,  to  wit  June  4th,  and 
when  he  had  no  Jurisdiction  of  the  subject- 
matter,  and  no  power  to  Impart  validity  to 
the  documents  as  bills  of  exceptions.  They 
must  therefore,  be  regarded  as  nullities,  and 
as  serving  no  purpose  In  the  record. 

The  petition  for  a  rehearing  la  overruled. 


act  Ind.  EM) 
VORIES  v.   PITTSBURG   PLATB   GLASS 

CO.x 
(Supreme  Court  of  Indiana.    March  10,  1904.) 

MUNICIPAL  CORPORATIONS-STREET  IMPROVE- 
MENTS —  SPECIAL    ASSESSMENTS  —  NOTICE- 
HEARING— IRREGULARITIES  —  WAIVER  —  VA- 
LIDITY —  ABUTTING     OWNERS  —  BACK-LYING 
LANDS-STATUTES-CONSTRUCTION. 
1.  Burns'  Rev.  St.  1894,  §  4290,  provides  that 
the  owners  of  lots  bordering  on  a  street  shall  be 
liable   for   cost   of   improvement   according   to 
frontage,  and  in  making  the  assessment  such 
lots  and  unplatted  lands  shall  be  assessed  on 
the  ground  fronting  on  such  improvement  back 
to  the  distance  of  150  feet  from  such  front  line, 
and  the  city  and  the  contractor  shall  have  a 
lien  thereon  for  the  value  of  such  improvement 
provided  that   where  such  land  is  subdivided 
or  plafted,  the  land  lying  immediately  on  the 
line  of  the  improvement  and  extending  back  50 
feet  shall  be  primarily  liable,  and,  should  that 
prove  insufficient,  then  the  second  parcel,  and 
other  parcels  in  their  order  to  the  rear  parcel 
of  said  150  feet,  shall  be  liable  in  their  order, 
and  such  assessment  shall  be  a  lien  on  the  prop- 
erty  so   assessed.     Section   4293  requires   the 
city  engineer  to  make  a  final  report  of  cost 
giving  the  names  of  owners  on  the  part  of  the 
street  improved,  and  the  number  of  front  feet 
'Rehearing  denied. 
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owned.  Section  4294  requires  two  weeks'  pub- 
lication of  notice  for  hearing  on  the  report, 
when  any  person  aggrieved  shall  have  the  right 
to  appear.  Held,  that  an  assessment  on  the 
abutting  lots,  founded  on  a  report  not  giving  the 
'  names  of  owners  of  back-lying  lands  within  150 
feet,  created  a  valid  lien  on  such  back-lying 
land,  which  was  enforceable  after  sale  of  the 
abutting  lots  for  a  sum  insufficient  to  pay  the 
costs  of  improvement. 

2.  The  owner  of  such  back-lying  land  is  enti- 
tled to  appear  and  be  heard  on  the  question  of 
special  benefits,  and  the  law  is  not  unconsti- 
tutional as  failing  to  provide  for  a  hearing. 

3.  In  Burns'  Rev.  St.  1894,  5  4200,  providing 
for  assessments  for  improvements  and  that  in 
making  the  assessments  "against  such  owners 
for  the  improvement  of  such  lots  and  parts  of 
lots"  shall  be  assessed,  the  word  "of,"  between 
the  words  "improvement"  and  "such,"  being  in- 
capable of  any  sensible  meaning,  and  the  para- 
graph being  complete  without  it,  is  to  bo  re- 
jected. 

4.  Section  4294  further  provides  that,  if  an 
assessment  exceeds  $50,  the  owner  against 
whom  it  is  made  may  secure  a  right  to  pay  in 
installments  by  signing  a  waiver  of  illegalities. 
Held,  that  the  signing  of  such  waivers  by  abut- 
ting owners  did  not  release  the  back-lying 
owners  from  the  lien  of  the  assessment. 

Hadley,  J.,  dissenting. 

Appeal  from  Superior  Court,  Howard  Coun- 
ty; W.  W.  Mount,  Special  Judge. 

Proceedings  by  William  H.  Voris  against 
the  Pittsburg  Plate  Glass  Company  to  en- 
force the  lien  of  an  assessment  for  street 
improvements.  From  a  judgment  sustain- 
ing a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Reversed. 

C.  B.  Massllch,  C.  M.  Clay  Buntain,  and 
Willits  &  Voorhis,  for  appellant  Bell  &  Pur- 
dum,  Blacklidge,  Shirley  &  Wolf,  B.  C  Moon, 
and  Charlton  Bull,  for  appellee. 

MONKS,  J.  Appellant  brought  this  suit 
against  the  Pittsburg  Plate  Glass  Company, 
the  owner  of  back-lying  real  estate  within 
160  feet  of  a  street  in  the  city  of  Kokomo, 
Improved  In  1893,  under  the  Barrett  law,  to 
enforce  the  lien  of  an  assessment  for  said 
street  Improvement,  on  the  ground  that  the 
subdivision  primarily  liable  therefor  had,  at 
a  judicial  sale  on  a  decree  foreclosing  said 
lien,  proved  insufficient  to  pay  said  assess- 
ment. A  demurrer  for  want  of  facts  was  sus- 
tained to  said  complaint,  and,  appellant  re- 
fusing to  plead  further,  judgment  was  ren- 
dered against  him.  It  appears  from  the  com- 
plaint, among  other  things,  that  Joseph  S. 
Amos  was  the  owner  of  lots  20  and  21,  lying 
immediately  upon  and  adjacent  to  the  line  of 
said  street  improvement,  neither  of  which 
extended  back  150  feet  from  the  front  line 
thereof;  that  appellee  plate  glass  company 
owned  all  the  real  estate  lying  back  of  each 
of  said  lots  within  said  150  feet  The  city 
engineer,  as  required  by  section  4293,- Burns' 
Rev.  St.  1894,  being  section  6,  Acts  1889,  pp. 
242,  243,  described  in  his  report  said  lots  20 
and  21,  and  gave  the  name  of  Jacob  S.  Amos 
as  the  owner  thereof.  In  said  report  the 
amount  of  the  cost  of  the  improvement  due 
upon  said  lot  20  was  $200.00,  and  upon  said 
lot  21  was  $212.50,  which  amounts  were  as- 


certained by  the  frontage  of  said  lots,  as  pro- 
vided in  the  fifth  clause  of  said  section  4293 
(6),  supra,  but  said  back-lying  real  estate  of 
appellee,  Pittsburg  Plate  Glass  Company, 
was  not  described  in  said  report  After  giv- 
ing the  notice  required  by  section  4294, 
Burns'  Rev.  St  1894,  being  section  7  of  the 
act  of  1889,  as  amended  by  the  act  of  1891 
(Acts  1891,  pp.  324-326),  "no  objection  being 
mnde  to  said  engineer's  report,  the  common 
council  of  said  city  adopted  the  same  and  the 
assessments  without  alteration  or  amend- 
ment." The  owners  of  the  lots  described  in 
said  report  of  the  engineer  signed  and  filed 
a  written  promise  to  pay  said  assessments 
as  provided  in  said  section  4294  (7),  supra, 
and  the  city  Issued  and  sold  street  improve- 
ment bonds  to  pay  for  the  Improvement  of 
said  street,  under  section  4296,  Burns'  Rev. 
St.  1894,  being  section  8,  Acts  1839.  p.  244. 
Appellant  is  the  owner  of  all  the  bonds,  and 
the  interest  coupons  attached  thereto,  so  is- 
sued by  said  city  of  Kokomo,  and  the  same, 
to  the  amount  of -several  thousand  dollars, 
are  due  and  unpaid.  In  a  suit  in  the  court 
below,  brought  by  appellant  for  that  purpose, 
he  recovered  a  personal  judgment  against 
said  Amos  on  said  written  .promise,  and  a 
decree  foreclosing  said  assessment  lien 
against  said  lots  20  and  21.  Said  lots  were 
duly  sold  upon  said  decree,  and  the  pro- 
ceeds of  said  sale  were  not  sufficient  to  pay 
the  same.  Said  Amos  was  insolvent,  and 
since  the  rendition  of  said  judgment  has  been 
adjudged  a  bankrupt  in  the  District  Court  of 
the  United  States  for  the  District  of  Indi- 
ana. Under  section  429C,  Burns'  Rev.  St 
1894  (section  8,  Acts  1889,  p.  244),  appellant, 
as  the  owner  of  bonds,  has  all  the  rights  and 
interest  of  said  city  of  Kokomo  in  and  to 
the  assessments  and  liens  for  the  improve- 
ment of  said  street,  with  full  power  to  en- 
force the  collection  thereof  by  foreclosure. 

It  is  provided  In  section  4290,  Burns'  Rev. 
St.  1894,  being  section  3,  Acts  1889,  pp.  240, 
241,  that  "the  owners  of  lots  or  parts  of 
lots  bordering  on  such  street  or  alley,  or  the 
part  thereof  to  be  improved,  •  •  •  shall 
be  liable  to  the  city  for  their  proportion  of 
the  costs  in  the  ratio  of  the  front  line  of  the 
lots  owned  by  them  to  the  whole  Improved 
line  for  street  and  alley  improvements, 
•  •  •  and  the  city  or  Incorporated  town 
shall  have  a  lien  upon  such  lots  or  parts  of 
lots  respectively  from  the  tune  such  Improve- 
ment is  ordered  for  such  costs  of  Improve- 
ment, •  •  *;  and  in  making  the  assess- 
ment against  such  owners  for  the  improve- 
ment of  such  lots  or  parts  of  lots  and  un- 
platted lands  shall  be  assessed  upon  the 
ground  fronting  or  immediately  abutting  on 
such  improvement  back  to  the  distance  of 
one  hundred  and  fifty  feet  from  such  front 
line,  and  the  city  or  incorporated  town  and 
the  contractor  shall  have  a  lien  thereon  for 
the  value  of  such  Improvement,  provided 
however,  that  where  such  land  is  subdivid- 
ed or  platted,  the  land  lying  immediately  up- 
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on  and  adjacent  to  the  line  of  the  Improve- 
ment and  extending  back  fifty  feet,  shall  be 
primarily  liable  to  and  for  the  whole  coats 
of  the  Improvement,  and  should  that  prove 
Insufficient  to  pay  such  costs,  then  the  second 
parcel  and  other  parcels  In  their  order  to  the 
rear  parcel  of  said  one  hundred  and  fifty 
feet  shall  be  liable  In  their  order."  The  word 
"of,"  between  the  words  "improvement"  and 
"each,"  in  the  part  of  said  section  4290  (3) 
above  set  out,  Is  incapable  of  any  sensible 
meaning,  and  the  clause  In  which  It  appears 
la  complete  and  sensible  without  It  It  Is 
evident  that  said  word  was  Inserted  through 
Inadvertence  or  mistake,  and  should  be  re- 
jected. Black  on  Interpretation  of  Laws, 
pp.  83,  84;  Southerland  on  Construction  of 
Statutes,  |  260,  p.  342;  Endlich  on  Interpre- 
tation of  Statutes,  §§  301,  302,  pp.  409-412. 

Construing  the  above-quoted  provisions  of 
said  section  4290  (3),  supra,  in  connection 
with  sections  4293,  4294,  Burns'  Rev.  St  1894, 
It  Is  evident  that  the  common  council  of  the 
city,  or  the  board  of  trustees  of  the  town,  as- 
sess the  special  benefits  of  the  Improvement 
to  each  lot  or  parcel  of  ground  abutting  there- 
on to  such  lot  or  parcel  of  ground,  regardless 
of  whether  the  same  extends  back  150  feet 
or  less  from  the  front  line  thereof.  Adams 
▼.  City  of  Shelbyvllle,  154  Ind.  467,  490,  491, 
57  N.  El  114,  49  L.  R.  A.  797,  77  Am.  St 
Rep.  484.  The  city  or  town  engineer  In  bis 
report  under  section  6  of  said  act  of  1889, 
being  section  4293,  Burns'  Rev.  St  1894,  only 
gives  the  description  of  the  lots  and  parcels 
of  ground  bordering  on  the  street  or  alley  im- 
proved, and  the  names  of  the  owners  there- 
of, and  the  amount  of  the  cost  for  the  im- 
provement due  from  such  lots  or  parcels  of 
ground  determined  by  the  frontage,  regard- 
less of  whether  the  same  extend  back  150 
feet  or  less  from  the  front  line  thereof.  City 
of  Terre  Haute  v.  Mack,  139  Ind.  99,  105- 
110,  38  N.  B.  468.  When,  therefore,  the  com- 
mon council  of  the  city  or  board  of  trustees 
of  the  town  have  made  the  assessments  to 
each  of  said  abutting  lots  or  parcels  of  ground 
so  as  to  conform  to  the  special  benefits  ac- 
cruing to  each  of  said  abutting  lots  or  par- 
cels of  ground,  as  provided  In  section  4294, 
Burns'  Rev.  St  1894,  whether  by  adopting 
said  report  of  the  engineer  as  made,  or  after 
altering  or  amending  the  same,  snch  assess- 
ments, by  the  express  provision  of  section 
4290  (3),  supra,  are  a  lien,  not  only  on  the 
lots  or  parcels  of  ground  bordering  on  said 
street  or  alley,  but  on  the  back-lying  lots  or 
parcels  of  ground,  If  any,  within  150  feet  of 
the  front  line  thereof.  While  the  subdivi- 
sion or  parcel  of  ground  "lying  Immediately 
upon  and  adjacent  to  the  line  of  improve- 
ment" must  be  first  exhausted  before  the  sec- 
ond parcel,  and  the  others  in  their  order,  can 
be  sold  to  pay  the  assessment  the  same  is  a 
lien,  not  only  on  said  first  subdivision  or  par- 
cel, but  on  all  the  subdivisions  or  parcels 
lying  back  thereof  within  said  150  feet  from 
the  front  line,  to  the  extent  provided  In  sec- 


tion 4290  (3),  supra,  although  owned  by  dif- 
ferent persons,  and  who  were  not  named  In 
the  report  of  the  engineer  or  in  the  assess- 
ment made  by  the  common  council  of  the  city 
or  board  of  trustees  of  the  towD.  Town  of 
Woodruff  Place  v.  Raschig,  147  Ind.  517,  523, 
524,  48  N.  E.  990. 

The  notice  by  publication  required  by  sec- 
tion 4294  (7),  supra,  when  made,  gives  the 
common  council  of  the 'city  or  board  of  trus- 
tees of  the  town  full  and  complete  Jurisdic- 
tion over  the  person  of  each  person  owning 
land  within  the  taxing  district  of  said  Im- 
provement whether  the  same  abuts  on  the 
Improvement  or  not  Said  notice  having 
been  given,  said  owners  of  back-lying  real 
estate,  like  the  owners  of  real  estate  abutting 
on  said  improvement  are  bound  to  know 
the  law,  and  that  their  real  estate  is  in  the 
taxing  district  of  said  Improvement  and 
will  be  subject  to  the  Hen  of  special  benefits 
assessed  In  the  manner  and  to  the  extent 
above  stated.  Hyland  v.  The  Brazil,  etc, 
Co.,  128  Ind.  835,  340,  341,  26  N.  E.  672. 
AD  of  said  owners  of  real  estate  within  said 
taxing  district  whether  back-lying  or ,  abut- 
ting, have  the  right  to  appear  before  the  com- 
mittee or  common  council  of  the  city  or  board 
of  trustees  of  the  town  and  be  heard  on  the 
engineer's  report,  and  object  thereto,  and 
have  a  hearing  on  the  question  of  special 
benefits,  which  the  law  requires  said  com- 
mon council  or  board  of  trustees  to  adjust 
so  as  to  conform  to  the  special  benefits  ac- 
cruing to  said  abutting  real  estate.  Adams 
v.  City  of  Shelbyvllle,  154  Ind.  467,  484-491, 
57  N.  E.  114,  49  L.  R.  A.  797,  77  Am.  St  Rep. 
484;  Leeds  v.  Defrees,  157  Ind.  892,  397.  61 
N.  B.  930;  Hlbben  v.  Smith,  158  Ind.  206, 
208-211,  62  N.  E.  447.  It  is  true  that  only 
the  special  benefits  to  the  abutting  lots  or 
parcels  of  ground  are  assessed  by  the  com- 
mon council  of  the  city  or  board  of  trustees  of 
the  town;  but  If  any  such  lot  or  parcel  of 
ground  does  not  extend  back  150  feet  from 
the  front  line  thereof,  the  owner  of  the  real 
estate  lying  back  thereof,  and  within  said 
150  feet  has  such  an  Interest  in  the  assess- 
ment to  such  abutting  lot  or  parcel  of  ground 
as  entitles  him  to  a  hearing  on  the  question 
of  actual  special  benefits  thereto,  because 
his  real  estate  is  subject  to  the  lien  of  said 
assessment  when  made,  to  the  extent  provid- 
ed in  section  4290  (3),  supra,  and  is  liable  to 
be  sold  to  pay  the  same  in  the  order  pre- 
scribed In  said  section.  It  follows  that 
when  the  common  council  assessed  the  spe- 
cial benefits  of  said  Improvement  to  lot  20 
at  9200.50  and  to  lot  21  at  $212.60,  the  same 
was  not  only  an  assessment  against  said 
lots,  but  ex  proprlo  vlgore,  was  a  valid  as- 
sessment and  Hen  against  all  the  real  es- 
tate lying  back  of  each  of  said  lots  respec- 
tively, and  within  150  feet  of  the  front  line 
thereof,  to  the  extent  provided  in  the  pro- 
viso of  section  4290  (3),  supra,  and  was  bind- 
ing alike  on  the  owner  of  said  lots  20  and  21 
and  said  Pittsburg  Plate  Glass  Company,  ap- 
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pellee,  the  owner  of  the  hack-lying  real  es- 
tate. 

It  Is  Insisted  that  this  construction  of  the 
Barrett  law  renders  the  same  unconstitution- 
al as.  to  the  back-lying  real  estate,  on  the 
ground  that  each  owner  of  real  estate,  wheth- 
er the  same  Is  abutting  or  hack-lying,  Is  en- 
titled to  a  hearing  on  the  question  of  the 
special  benefits  to  his  parcel  of  land;  Citing 
Adams  v.  City  of  Shelbyville,  164  Ind.  467, 
57  N.  E.  114,  49  L.  R.  A.  797,  77  Am.  St. 
Hep.  484;  Martin  v.  Wills,  157  Ind.  153,  60 
N.  E.  1021;  Leeds  v.  Defrees,  157  Ind.  392, 
61  N.  E.  030;  Wray  v.  Pry,  158  Ind.  92,  62 
N.  E.  1004.  The  only  question  before  the 
court  in  the  cases  cited  was  the  proper  con- 
struction of  the  Barrett  law,  and  this  court 
held  in  those  cases  that  said  law  provided 
that  the  real  estate  within  the  taxing  district, 
prima  facie,  received  special  benefits  from 
the  improvement  according  to  frontage,  but 
that  the  common  council  of  the  city  or  board 
of  trustees  of  the  town  hod  the  power  to  alter 
or  change  the  same  so  as  to  conform  to  the 
special  benefits  received,  and  that  all  persons 
aggrieved  had  the  right  to  a  hearing  before 
such  questions  were  determined.  It  was  held 
that  the  law  so  construed  was  not  obnoxious 
to  any  provision  of  the  state  or  federal  Con- 
stitution. It  was  not  necessary,  therefore,  in 
said  cases,  to  determine  as  to  the  constitu- 
tionality of  a  law  which  declared  that  the 
total  cost  of  an  improvement  should  be  as- 
sessed equally  against  the  frontage  according 
to  what  is  known  as  the  "front-foot  rule," 
without  allowing  or  providing  for  a  hearing 
as  to  special  benefits  to  the  real  estate  char- 
ged therewith,  for  no  such  law  was  before 
the  court  None  of  said  cases  cited  by  ap- 
pellee gives  any  support  to  its  contention. 
What  was  said  in  Adams  v.  City  of  Shelby- 
ville, 154  Ind.  467,  57  N.  E.  114,  49  L.  R.  A. 
797,  77  Am.  St  Rep.  484,  concerning  a  law 
which  makes  no  provision  for  a  hearing  on 
the  question  of  special  benefits,  and  that  such 
a  law  would  be  in  violation  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  under  the  case  of  Norwood  v.  Baker, 
172  U.  S.  269,  19  Sup.  Ct  187,  43  L.  Ed. 
443,  was  clearly  obiter  dicta,  for  the  reason, 
as  we  have  shown,  that  no  such  question 
wait  before  the  court  for  decision.  Adams  v. 
City  of  Shelbyville,  supra,  did  not  overrule 
any  of  the  following  cases  decided  by  this 
court:  Ray  v.  City  of  Jeffersonville,  90  Ind. 
567;  City  of  Indianapolis  v.  Imberry,  17  Ind. 
175;  Flonrnoy  v.  City  of  Jeffersonvllle,  17 
Ind.  169,  79  Am.  Dec.  468;  Palmer  v.  Stumph, 
29  Ind.  329;  City  of  New  Albany  v.  Cook, 
29  Ind.  220;  Snyder  v.  Town  of  Rockport, 
6  Ind.  237;  Ross  v.  Stackhouse,  114  Ind. 
200,  16  N.  E.  501;  Garvin  v.  Daussman,  114 
Ind.  429,  16  N.  B.  826,  5  Am.  St.  Rep.  637; 
Johnson  v.  Lewis,  115  Ind.  490,  18  N.  B.  7; 
Weaver  v.  Templin,  113  Ind.  298,  14  N.  E. 
600;  Goodrich  v.  Winchester,  etc.,  Co.,  26  Ind. 
119;  Law  v.  The  Madison,  etc.,  Co.,  30  Ind. 
77;    Gllson  v.  Board,  etc,  128  Ind.  65,  27 


N.  E.  235,  11  L.  R,  A.  835;   Board,  etc.,  t. 
Harrell,  147  Ind.  500,  504-507,  46  N.  E.  124. 

In  Webster  v.  City  of  Fargo,  181  U.  S. 
394,  21  Sup.  Ct  623,  645,  45  L.  Ed.  912; 
French  v.  Barber,  etc.,  Co.,  181  U.  S.  824,  21 
Sup.  Ct  625,  45  L.  Ed.  879;  City  of  Detroit 
v.  Parker,  181  U.  S.  399,  21  Sup.  Ct  624,  645, 
45  L.  Ed.  917;  Cass  Farm  Co.  v.  City  of 
Detroit,  181  U.  S.  396,  21  Sup.  Ct  644,  645, 
45  L.  Ed.  914;  Shumate  v.  Heman,  181  U. 
S.  402,  21  Sup.  Ct  645,  45  L.  Ed.  922;  Far- 
rell  v.  West  Chicago  Park  Com'rs,  181  D.  S. 
404,  21  Sup.  Ct  609,  645,  45  L.  Ed.  916,  924; 
Town  of  Tonawanda  v.  Lyon,  181  U.  S.  389, 
21  Sup.  Ct  609,  45  L.  Ed.  908  (cited  in  Martin 
v.  Wills,  157  Ind.  153,  155,  60  N.  E.  1021)— 
the  Supreme  Court  of  the  United  States  held 
"that  it  is  within  the  power  of  the  Legis- 
lature of  the  state  to  create  special  taxing 
districts  and  to  charge  the  cost  of  local  im- 
provements, in  whole  or  In  part,  upon  the 
property  in  said  district  either  according  to 
valuation,  superficial  area,  or  frontage,  and 
that  it  was  not  the  Intention  of  said  court 
to  hold  otherwise  in  Norwood  v.  Baker,  172 
U.  S.  269  [19  Sup.  Ct  187,  43  L.  Ed.  443]," 
and  that  a  state  law  apportioning  the  entire 
cost  of  a  street  or  alley  improvement  upon 
the  abutting  lots  according  to  their  frontage, 
without  any  hearing  as  to  the  benefits,  was 
not  in  violation  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States; 
that  the  Legislature,  In  enacting  such  laws, 
exercises,  not  the  right  of  eminent  domain, 
but  that  of  taxation  (2  Cooley  on  Taxation, 
[3d  Ed.]  pp.  1181-1183),  and  may,  In  the  ex- 
ercise of  its  discretion,  direct  the  cost  of  the 
improvement  to  be  charged  to  the  land  within 
the  taxing  district  "in  proportion  to  the  posi- 
tion, the  frontage,  the  area,  or  the  market 
value  of  the  lands,  or  in  proportion  to  the 
benefits  as  estimated  by"  some  body  or  per- 
son designated.  See.  also,  Elliott  on  Roads 
and  Streets  (2d  Ed.)  H  558,  559,  560,  564,  and 
cases  cited;  2  Dillon  on  Munic.  Corp.  (4th 
Ed.)  {752;  2  Cooley  on  Taxation  (3d  Ed.)  pp. 
1180-1183,  1202-1208,  1217,  1222,  1226,  1227; 
Cass  Farm  Co.  v.  City  of  Detroit  124  Mich. 
433,  83  N.  W.  108,  and  cases  cited;  Farrell 
v.  The  West,  etc.,  Com'rs,  182  III.  250,  55 
N.  B.  325;  Farrar  v.  St  Louis,  80  Mo.  379; 
Barber,  etc.,  Co.  v.  French,  158  Mo.  534,  58 
S.  W.  934,  54  L.  R.  A.  492,  and  cases  cited; 
Webster  v.  City  of  Fargo,  9  N.  D.  208,  82 
N.  W.  732,  56  L.  R.  A.  156,  and  cases  cited; 
Williams  v.  Eggleston,  170  U.  8.  304,  311, 
18  Sup.  Ct.  617,  42  L.  Ed.  1047;  Parsons  v. 
District  of  Columbia,  170  U.  S.  45,  18  Sup. 
Ct  521,  42  L.  Ed.  943;  Banman  v.  Ross,  167 
U.  S.  548,  17  Sup.  Ct  966,  42  L.  Ed.  270; 
Davidson  v.  City  of  New  Orleans,  96  U.  S. 
97,  104,  24  L.  Ed.  616;  County  of  Mobile 
v.  Kimball,  102  U.  S.  691,  26  L.  Ed.  238; 
Hagar  v.  Reclamation  District,  HI  U.  S.  701, 
4  Sup.  Ct  663,  28  L.  Ed.  569;  Worts  ▼.  Hoag- 
land,  114  U.  S.  609,  5  Snp.  Ct  1086,  29  L. 
Ed.  229;  Walston  v.  Nevin,  128  U.  S.  578; 
9  Sup.  Ct  192,  32  L.  Ed.  544;    Spencer  r. 
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Merchant,  125  U.  &  845,  8  Sup.  Ot  921,  81 
I*  Ed.  763. 

It  is  Insisted  by  appellee  that  the  bondhold- 
er succeeds  only  to  the  lien  against  the  prop- 
erty owned  by  those  who  signed  the  waiver 
and  promise  to  pay  the  assessment,  and  that, 
as  the  plate  glass  company  did  not  sign  such 
writing,  appellant,  the  bondholder,  has  no  Her. 
on  the  back-lying  real  estate  owned  by  it. 
Even  if  no  bonds  should  have  been  issued  by 
the  common  council  of  said  city  to  procure  the 
money  to  pay  part  of  the  costs  of  said  im- 
provement charged  against  said  lots  20  and 
21,  and  the  real  estate  owned  by  the  plate 
glass  company,  unless  said  company  signed 
said  waiver  and  promise — a  question  we  need 
not  and  do  not  decide — still  the  execution  of 
said  writing  by  the  owner  of  sold  lots  20  and 
21  did  not  release  the  back-lying  real  estate 
of  the  plate  glass  company  from  the  lien  of 
said  assessment  The  bonds  having  been 
Issued,  and  the  money  paid  therefor  by  the 
bondholder  used  to  pay  the  contractor,  the 
bondholder  to  subrogated  to  the  rights  of  the 
city  and  contractor  to  enforce  the  lien  of 
said  assessment  against  said  lots  20  and  21, 
and  the  real  estate  lying  back  thereof,  to  re- 
imburse him  for  the  money  so  used.  Appel- 
'lant  was  not  a  mere  volunteer,  but,  upon 
principles  of  equity  and  Justice,  to  entitled 
to  enforce  the  lien  of  said  assessments.  Da- 
vis v.  .Schlemmer,  160  Ind.  472,  478,  50  N. 
K.  373,  and  cases  cited;  Fowler  v.  Maus,  141 
Ind.  47,  52,  54,  40  N.  E.  56,  and  cases  cited; 
Reed  v.  Kalfsbeck,  147  Ind.  14S,  154,  155, 
45  N.  E.  476.  46  N.  E.  466,  and  cases  cited; 
Milburn  v.  Phillips,  143  Ind.  93,  42  N.  E. 
461,  52  Am.  St  Rep.  403;  Baker  v.  Edwards, 
158  Ind.  53,  58,  59  N.  E.  174,  and  cases  cited; 
Watklus  v.  Wlnlngs,  102  Ind.  330,  331,  1  N. 
D.  U3S;  Bodkin  v.  Merit,  102  Ind.  293,  296, 
1  N.  E.  C25. 

It  fellows  that  the  court  erred  in  sustaining 
the  demurrer  to  the  complaint.  Judgment 
reversed,  with  Instructions  to  overrule  the 
demurrer  to  the  complaint,  and  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

HADLEY,  J.,  dissents. 


CM2  Ind.  HO) 

SMITH  v.  SPARKS  et  a). 

(Supreme  Court  of  Indiana.     March  8,  1904.) 

PARTITION— MORTGAGES—  FORECLOSURE  —  DE- 
CREES—PARTIES— COLLATERAL  ATTACK— OR- 
DER OT  BALE— NONCOMPLIANCE— EFFECT. 

1.  Where  a  decree  partitioning  certain  lands, 
and  foreclosing  a  mortgage  on'the  entire  tract, 
directed  the  sheriff  to  first  sell  the  two-thirds 
of  the  tract  set  off  to  S.,  and  that,  if  such 
tract  should  be  Insufficient  to  satisfy  the  mort- 
gage indebtedness,  costs,  and  charges,  then  to 
sell  the  tract  partitioned  to  the  wife  of  the 
mortgagee,  a  sale  of  the  entire  tract  in  solido, 
after  he  had  offered  the  rents  snd  profits  of  the 
tracts,  and  then  the  tracts  separately,  and  re- 
ceived no  bids  therefor,  was  unauthorised  and 
fold. 

2.  Where  the  one-tblrd  Interest  of  the  mort- 
gagor's wife  is  mortgaged  land  had  been  sev- 


ered and  vested  In  her,  as  authorized  by  Act 
March  11,  1875  (Acts  1875,  p.  178,  c.  123),  on 
a  sale  of  the  land  in  satisfaction  of  a  judgment 
against  the  husband,  it  was  proper  for  the  court, 
in  a  suit  for  partition  and  to  foreclose  the  mort- 
gage on  the  entire  tract  to  decree  that  the  two- 
thirds  interest  vested  in  the  husband's  credit- 
or should  be  first  exhausted,  before  resort 
should  be  had  to  the  part  set  off  to  the  wife. 

3.  Where  a  husband's  interest  in  mortgaged 
land  which  had  been  vested  in  his  creditor  un- 
der an  execution  sale  was  ordered  to  be  first 
sold,  before  resort  should  be  had  to  the  inter- 
est of  his  wife,  set  off  to  her  under  a  partition 
decree,  the  sheriff's  act  in  selling  the  entire 
property  in  solido  was  prejudicial  to  her,  since 
she  was  thereby  precluded  from  redeeming  her 
interest  alone,  as  authorised  by  Burns'  Rev. 
St  1901,  |  780. 

4.  Where  the  interest  of  the  wife  of  a  mort- 
gagor of  certain  lands  had  been  severed  as  au- 
thorized by  Act  March  11,  1875  (Acts  1875,  p. 
178,  c.  123),  under  a  sale  ot  the  tract  in  satis- 
faction of  a  judgment  against  her  husband,  and 
a  mortgagee  of  the  entire  tract  was  made  a 
party  to  a  suit  by  her  for  partition,  wherein  a 
decree  was  rendered  partitioning  die  property 
and  foreclosing  the  mortgage,  such  decree  was 
not  subject,  to  collateral  attack  by  the  mort- 
gagee or  the  purchaser  at  the  sale  in  so  far  as 
it  provided  the  order  in  which  the  property 
should  be  sold. 

Appeal  from  Circuit  Court,  Wells  County; 
Jno.  M.  Smith,  Special  Judge. 

Action  by  Lovina  Sparks  and  husband 
against  William  S.  Smith.  From  a  judgment 
in  favor  of  complainants,  defendant  appeals. 
Transferred  from  Appellate  Court,  under 
Burns*  Rev.  St  1901,  §  1337u.    Affirmed. 

C.  E.  Sturgis  and  J.  M.  Berrybill,  for  appel- 
lant   J.  K.  Rlnebart,  for  appellees. 

JORDAN,  J.  Appellee,  together  with  her 
husband,  instituted  this  action  to  set  aside  a 
sheriffs  sale  to  appellant  of  80  acres  of  land 
situated  in  Wells  county,  Ind.  Under  the  is- 
sues joined,  a  trial  by  the  court  resulted  in  a 
finding  in  her  favor,  and,  over  appellant's 
motion  for  a  new  trial,  assigning  the  statu- 
tory grounds  therefor,  judgment  was  rendered 
setting  aside  and  annulling  the  sale  In  ques- 
tion.   The  errors  relied  on  for  a  reversal  are 

(1)  overruling  a  demurrer  to  the  complaint; 

(2)  denying  a  motion  for  a  new  trial.  The 
complaint  alleges  and  the  evidence  estab- 
lished the  following  facts:  Appellees,  Lo- 
vina and  Pblneas  M.  Sparks,  were  husband 
and  wife  at  the  commencement  of  this  ac- 
tion, and  such  relation  existed  at  and  prior  to 
the  13th  day  of  February,  1897.  Phineas  M. 
Sparks,  her  husband,  was  the  owner  in  fee 
simple  of  the  land  In  controversy,  and  on 
that  date  he  became  indebted  to  the  Connecti- 
cut Mutual  Life  Insurance  Company  to  the 
amount  of  $600  for  money  borrowed  by  him 
of  that  company.  To  secure  the  payment 
thereof,  he  and  his  said  wife  executed  a  mort- 
gage to  the  company  on  the  said  80  acres  of 
land.  After  executing  this  mortgage,  but  prior 
to  the  2d  day  of  May,  1899,  a  Judgment  was 
rendered  in  the  Wells  circuit  court  In  favor 
of  Elisbs  J.  Felts  against  the  said  Phineas 
M.  Sparks  and  another  on  a  promissory  note 
executed  by  them  for  the  sum  of  $352.32, 
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After  the  rendition  of  this  judgment,  it  ap- 
pears that  the  judgment  creditor,  Elisha  J. 
Felts,  died  testate,  and  William  S.  Smith, 
under  his  will,  became  the  executor  thereof. 
On  May  2,  1899,  as  such  executor,  by  virtue 
of  a  purchase  at  sheriff's  sale,  and  a  convey- 
ance thereunder  in  satisfaction  of  said  judg- 
ment, he  became  the  owner  in  fee  simple  of 
an  undivided  two-thirds  of  said  tract  of  land, 
and  Lovina  Sparks,  as  the  wife  of  Phineas 
M.  Sparks,  became  the  owner  in  fee  simple 
of  the  remainder  by  virtue  of  the  statute  of 
March  11, 1875  (Acts  1875,  p.  178,  c.  123;  sec- 
tion 2668,  Burns'  Rev.  St  1901).  She  and 
said  Smith,  as  the  executor  aforesaid,  on  said 
date  held  said  land  undivided  as  tenants  in 
common,  subject  to  the  mortgage  lien  of  the 
insurance  company.  On  said  2d  day  of  May, 
1899,  she  filed  a  petition  In  the  Wells  circuit 
court  praying  for  part"  Hon  of  the  land  in 
question.  Smith,  as  the  executor  of  Felts' 
will,  and  as  the  owner  of  the  undivided  two- 
thirds  of  said  realty,  and  the  mortgagee,  the 
Connecticut  Mutual  Life  insurance  Company, 
were  made  parties  defendants  to  said  action 
in  partition,  and  each  was  duly  notified  of 
the  pendency  thereof.  The'  Insurance  com- 
pany appeared  and  filed  its  separate  answer, 
and  also  filed  a  cross-complaint  by  which  it 
sought  to  foreclose  its  mortgage  upon  the 
premises  in  question.  To  its  cross-complaiut 
It  made  the  plaintiff  and  her  said  husband,  to- 
gether with  William  S.  Smith  in  his  individ- 
ual and  also  in  his  trust  capacity,  and  the 
widow  and  other  devisees  and  heirs  of  the 
said  Elisha  J.  Felts,  defendants  thereto,  all 
of  whom  were  duly  summoned  to  answer  the 
said  cross-complaint.  The  proceedings  for 
partition  and  to  foreclose  the  mortgage  under 
the  cross-complaint  were  treated  as  one  ac- 
tion and  tried  together;  and  the  court,  upon 
the  trial  of  the  isuses,  found  that  the  plain- 
tiff Lovina  Sparks  was  the  owner  in  fee  sim- 
ple of  the  undivided  one-third  of  said  real 
estate,  and  Smith,  as  the  executor  aforesaid, 
was  the  owner  of  the  remainder,  and  parti- 
tion thereof  was  accordingly  awarded,  and 
commissioners  were  appointed  and  directed 
to  make  partition.  The.  court  further  found 
In  favor  of  the  insurance  company  on  its 
cross-complaint,-  to  the  effect  that  its  mort- 
gage was  the  first  and  best  lien  on  the  land, 
and  that  there  was  due  and  unpaid  to  it  up- 
on the  mortgage  Indebtedness  the  sum  of 
$674.68.  A  personal  judgment  was  rendered 
against  said  Phineas  M.  Sparks  upon  the 
mortgage  note  for  that  amount,  together 
with  costs.  The  court  ordered  and  decreed 
that  the  mortgage  be  foreclosed,  and  express- 
ly decreed  that  the  two-thirds  of  the  mort- 
gaged premises,  as  partitioned  and  set  off  to 
William  S.  Smith,  executor  of  Felts'  will, 
should  be  first  sold  by  the  sheriff  of  Wells 
county  in  payment  and  satisfaction  of  tbe 
mortgage  indebtedness,  interest,  charges,  and 
costs.  It  was  further  ordered  and  decreed 
that  If  the  said  two-thirds  of  the  realty  parti- 
tioned to  Smith  as  executor  should  sell  for  a 


sum  sufficient  to  pay  and  satisfy  In  full  the 
mortgage  indebtedness,  together  with  all 
costs  and  charges  thereon,  then  and  In  that 
event  the  one-third  of  the  mortgaged  prem- 
ises partitioned  and  set  off  to  Mrs.  Sparks 
should  be  held  by  her  free  and  discharged  of 
the  mortgage  lien;  but,  In  the  event  that  said 
two-thirds  did  not  sell  for  a  sum  sufficient 
to  pay  and  satisfy  in  full  said  mortgage  In- 
debtedness, Interest,  costs,  and  charges,  then 
it  was  ordered  and  decreed  that  tbe  sheriff 
should  proceed  to  sell  under  the  decree  the 
one-third  partitioned  and  set  off  to  her,  for 
the  purpose  of  satisfying  the  remainder  due 
and  unpaid  upon  the  mortgage.  It  was  also 
ordered  that  said  sale  should  be  made  with- 
out relief  from  valuation  and  appraisement 
laws,  and  that  a  certified  copy  Of  the  decree, 
under  the  hand  of  the  clerk  and  the  seal  of 
the  court,  should  be  a  sufficient  warrant  or 
authority  to  the  sheriff  to  execute  the  same. 
At  tbe  same  term  of  court,  and  as  a  part  of 
the  proceedings,  the  commissioners  appointed 
by  the  court  made  their  report,  setting  off 
to  Lovina  Sparks  In  severalty  20  acres  of  the 
said  real  estate;  describing  the  tract  so  par- 
titioned to  her  by  metes  and  bounds.  Sixty 
acres  were  set  off  by  said  commissioners  to 
William  S.  Smith,  executor  aforesaid,  as  his 
Interest  in  the  entire  tract  of  80  acres.  The 
report  of  the  commissioners  was  approved, 
and  the  partition  as  made  was  confirmed  by 
the  court,  subject  to  the  lien  of  the  mortgage 
of  the  Connecticut  Mutual  Life  Insurance 
Company,  and  it  was  ordered  and  adjudged 
that  the  said  Lovina  Sparks  should  hold  and 
occupy  the  tract  of  land  partitioned  to  her. 
A  certified  copy  of  the  aforesaid  decree,  in- 
cluding therein  the  order  and  judgment  of  the 
court  in  partition  of  the  land,  was  duly  is- 
sued by  the  clerk,  under  his  hand  and  the 
seal  of  tbe  court,  to  the  sheriff  of  said  coun- 
ty, and  that  officer  duly  advertised  the  prem- 
ises for  sale  according  to  law  on  December 
9,  1899.  Upon  said  date  it  appears  that  the 
sheriff,  in  making  the  sale,  did  not  obey  or 
follow  the  commands  of  the  decree  whereby 
he  was  required  to  sell  separately  the  part  of 
the  real  estate  set  off  to'Mrs.  Sparks  on  the 
happening  of  the  event  as  mentioned.  It  Is 
shown  that  he  first  offered  the  rents  and 
profits  of  the  60  acres  partitioned  to  Smith 
as  executor,  and,  upon  receiving  no  bid  for 
the  rents  and  profits,  he  then  offered  the  fee 
simple  of  the  said  tract,  but  received  no  bid 
for  the  same.  The  sheriff  then  proceeded  to 
offer  the  rents  and  profits  of  the  20  acres 
set  off  to  Lovina  Sparks,  but,  upon  receiving 
no  bid  therefor,  he  then  offered  the  rents 
and  profits  of  the  entire  tract  of  80  acres,  bnt 
received  no  bid.  Thereupon  he  offered  the 
entire  tract  of  80  acres  in  fee  simple,  and  ap- 
pellant, William  S.  Smith,  bid  for  the  same 
$746.42.  This  bid  being  the  highest  and  best 
bid,  the  sheriff,  as  it  appears,  struck  off  and 
sold  the  entire  80  acres  to  appellant  for  that 
price  in  full  satisfaction  of  the  mortgage  in- 
debtedness, interest,  costs,  and  charges.    On 
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payment  of  the  amount  bid,  a  certificate  of 
sale  was  issued  to  appellant  by  the  sheriff. 
This  Is  the  sale  complained  of  by  appellees. 
The  60  acres  set  off  to  Smith  as  executor,  un- 
der the  facts  alleged  and  established  by  the 
evidence,  are  shown  to  be  of  the  value  of  $1,- 
333.33,  and  the  20  acres  partitioned  to  Mrs. 
Sparks  are  shown  to  be  of  the  value  of  $666.- 
67,  making  the  total  value  of  the  80  acres 
$2,000. 

Reduced  to  a  simple  proposition,  under  the 
facts  alleged  and  proven,  the  question  pre- 
sented is,  was  the  sale  by  the  sheriff  of  the 
80  acres  In  solido  unauthorized?  That  this 
question  must  be  answered  in  the  affirmative 
Is  well  settled  by  the  authorities.  The  sher- 
iff, as  shown,  sold  the  80  acres  as  an  entirety, 
And  not  in  separate  tracts,  as  he  was  ordered 
to  do  by  the  decree,  and  thereby  clearly  vio- 
lated the  terms  and  provisions  thereof.  The 
legitimate  question  arising  under  the  facts 
is  not  what  the  decree  of  the  court  should 
have  been,  for  that  was  a  matter  which  was 
settled  in  the  action  in  the  proceeding  for  par- 
tition and  foreclosure.  If  the  insurance  com- 
pany or  any  other  party  in  that  action  was 
not  satisfied  with  the  decree  and  judgment  of 
the  court  as  rendered,  then  was  the  proper 
time  to  have  Interposed  objections.  The 
court,  as  it  appears,  had  jurisdiction  over  the 
subject-matter  and  the  parties  in  said  pro- 
ceedings, and  its  decree  therein  to  the  effect 
that  the  parts  of  the  mortgaged  premises  as 
partitioned  should  be  separately  sold  by  the 
sheriff,  and  that  the  part  or  tract  set  off  to 
Smith  as  executor  should  be  first  sold  and 
exhausted  before  a  sale  should  be  made  of 
the  part  partitioned  to  Mrs.  Sparks  was  con- 
clusive and  binding  upon  all  the  parties  in 
the  action  until  set  aside  by  a  direct  pro- 
ceeding for  that  purpose.  Grave  v.  Bunch, 
83  Ind.  4.  Under  the  positive  mandate  of 
the  decree,  there  could  be  no  sale  of  the  one- 
third  that  was  partitioned  to  Mrs.  Sparks 
until  the  two-thirds  held  Separately  by  Smith, 
as  executor,  under  the  partition,  had  been 
first  sold.  It  was  only  in  the  event  that  his' 
part  failed  to  sell  for  a  sum  sufficient  to  sat- 
isfy the  mortgage,  interest,  costs,  and 
charges  that  resort  could  be  had  to  the  por- 
tion set  off  to  Mrs.  Sparks.  It  is  certainly 
evident  that  any  sale  made  under  the  decree, 
not  authorized  by  the  terms  thereof,  cannot 
be  upheld,  but  must  be  set  aside.  Langsdale 
v.  Mills,  32  Ind.  380.  The  question  as  to  the 
manner  in  which  the  tracts  should  be  sol<i 
was  not  left  open  to  the  judgment  of  the 
sheriff.  This  had  been  settled  in  advance  by 
the  court,  and  therefore  was  not  a  matter 
within  the  sheriff's  discretion.  It  was  the 
imperative  duty  of  this  officer  to  obey  the 
commands  of  the  decree,  and  he  had  no 
right  or  authority  to  depart  therefrom.  Mer- 
iwether v.  Craig,  118  Ind.  JOl,  20  N.  B.  769. 

We  may  assume  that  the  court  was  justi- 
fied in  molding  its  decree  as  it  did.  In  Meds- 
ker  t.  Parker,  70  Ind.  600,  it  is  held  that  in 
a  case  where  the  one-third  interest  of  the 


wife  in  the  mortgaged  premises  had  been 
severed  and  vested  In  her  under  the  provisions 
of  the  act  of  March  11,  1875,  supra,  it  was 
right  for  the  court  to  order  that  the  two- 
thirds  interest  of  the  husband  should  be  first 
sold  and  exhausted,  before  resort  could  be 
had  to  the  part  set  off  to  the  wife.  The 
same  holding  is  followed  and  affirmed  in 
Leary  v.  Shaffer,  70  Ind.  567;  Grave  v.  Bunch, 
supra;  Crawford  v.  Hazelrigg,  117  Ind.  63,  18 
N.  E.  603,  2  L.  R.  A.  139;  Hardy  v.  Miller,  80 
Ind.  440;  Main  v.  Ginthert,  92  Ind.  180;  De 
Armond  v.  Preachers,  etc..  Society,  94  Ind. 
69;  Purviauce  v.  Emley,  126  Ind.  419,  26  N. 
E.  167;  Kelley  v.  Canary,  129  Ind.  460,  29  N. 
E.  11.  This  rule  is  asserted  and  upheld  upon 
the  theory  that  the  wife,  under  the  circum- 
stances, occupies  a  position  in  relation  to  the 
mortgage  somewhat  analogous  to  that  of  a 
surety  for  her  husband.  That  a  sheriff's  sale 
of  property  may  be  avoided  and  set  aside,  in 
an  action  instituted  for  that  purpose,  on  ac- 
count of  the  misconduct  of  the  officer,  or  ir- 
regularity in  making  the  sale,  where  such 
misconduct  or  Irregularity  Is  prejudicial  to 
the  interest  or  rights  of  the  party  complain- 
ing, is  a  well-settled  proposition.  Davis  v. 
Campbell,  12  Ind.  192;  Weaver  v.  Guyer,  69 
Ind.  195;  Jones  v.  Kokomo,  etc.,  Ass'n,  77 
Ind.  340;  Brake  v.  Brownlee,  91  Ind.  359;  17 
Am.  &  Eng.  Bncy.  of  Law  (2d  Ed.)  999;  Bo- 
rer on  Judicial  Sales,  §  1101.  As  shown,  the 
sheriff  was  not  empowered,  under  the  de- 
cree, to  sell  as  he  did  the  mortgaged  premises 
In  solido,  but  was  expressly  ordered  to  first 
sell  the  tract  set  off  to  Smith  as  executor; 
and  It  was  only  in  the  event  that  this  part 
failed  to  sell  for  a  sum  sufficient  to  satisfy 
the  mortgage  Indebtedness,  Interest,  costs, 
and  charges,  that  he  was  empowered  to  re- 
sort to  and  sell  the  real  estate  partltlond  to 
Mrs.  Sparks.  In  this  respect,  at  least,  the 
officer  seems  to  have  wholly  disregarded  the 
terms  of  the  decree.  The  decree  of  the  court 
as  certified  to  the  sheriff  in  the  manner  there- 
in provided  was  his  sole  warrant  or  authority 
for  subjecting  the  land  to  sale,  and  his  fail- 
ure to  obey  its  terms  and  provisions  certain- 
ly operated  to  impair  the  substantial  rights 
of  Mrs.  Sparks.  Selling  the  land  in  a  body 
at  least  resulted  in  placing  Impediments  in 
the  way  of  her  statutory  right  of  redemption. 
Had  her  tract  been  sold  separately,  as  or- 
dered, she  would  have  been  enabled  to  re- 
deem as  owner,  under  section  780,  Burns' 
Rev.  St  1901,  without  redeeming  the  entire 
80  acres.  Holding,  as  she  did,  under  the  par- 
tition, a  divided  interest,  she  would  not  come 
within  the  express  provisions  of  section  781, 
Burns'  Rev.  St.  1901,  which  permits  a  person 
having  an  individual  Interest  in  the  property 
sold  in  one  body  to  redeem  as  therein  pro- 
vided. This  section  vests  in  the  owner  of  an 
undivided  interest  the  right  to  redeem,  pro- 
vided he  redeems  the  land  sold  as  an  entire- 
ty.   Elceman  v.  Finch,  79  Ind.  511. 

But  counsel  for  appellant  assert  that  the 
partition  proceedings  In  no  manner  affected 
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the  mortgagee,  the  Insurance  company,  and 
therefore  Mrs.  Sparks'  Interest  in  the  land 
at  the  time  of  the  sale  continued  to  be  an  un- 
divided Interest,  and  that  she  could  have  re- 
deemed the  entire  real  estate  sold,  and  then 
had  recourse  against  the  two-thirds  held  by 
Smith  as  executor.  But  It  must  be  remem- 
bered that  the  mortgagee,  the  Insurance  com- 
pany, was  a  party  to  the  proceedings  In  par- 
tition, and  was  therefore  bound  by  the  judg- 
ment of  the  court  therein.  As  previously 
said,  the  question  In  this  appeal  is  not  what 
the  Judgment  or  decree  of  the  court  In  the 
partition  and  foreclosure  proceedings  ought 
to  have  been,  but  the  question  is,  what  was 
the  particular  Judgment  as  rendered?  The 
familiar  rule  that  a  party  cannot  collaterally 
impeach  a  judgment  precludes  all  parties  to 
the  proceedings  in  question  from  asserting 
that  the  court  should  have  rendered  a  judg- 
ment therein  different  from  the  one  In  con- 
troversy. 

It  Is  evident,  under  the  facts,  that  the 
judgment  of  the  lower  court  la  correct,  and 
it  is  therefore  affirmed. 


(162  Ind.  803) 

CINCINNATI,  B,  &  M.  R,  CO.  T.  WABASH 

R.  CO. 
(Supreme  Court  of  Indiana.    March  10,  1904.) 

INTERSECTING    RAILROADS  —  CROSSINGS  —  AP- 
PROPRIATION—INJUNCTION—APPEAL. 

1.  One  railroad  company  filed  an  instrument 
of  appropriation  to  secure  a  right  of  way  across 
another  railroad,  on  which  commissioners  were 
appointed  and  an  award  made,  which  the  de- 
fendant company  sought  to  review  by  filing  ex- 
ceptions in  the  circuit  court.  Held,  that  the 
propriety  of  the  rulings  to  be  reviewed  could 
not  be  raised  on  a  bill  by  the  defendant  com- 
pany to  enjoin  the  construction  of  the  crossing 
pending  the  review.  . 

2.  A  ruling  by  the  Supreme  Court  settles  the 
law  on  the  point  in  all  subsequent  stages  of  the 
case,  no  matter  how  the  question  may  arise. 

3.  Burns'  Rev.  St.  1901,  §  5160,  provides  that 
on  the  filing  of  papers  by  one  railroad  company 
seeking  to  appropriate  a  right  of  way  across  the 
line  of  another  company  the  circuit  court  shall 
appoint  appraisers,  and  on  payment  of  the 
award  by  the  company  seeking  the  right  "it 
shall  be  lawful  for  such  corporations  to  hold  the 
interests  iu  such  lands  for  the  uses  aforesaid," 
but  the  award  may  be  reviewed,  and  that  pend- 
ing such  appeal  such  company  may  take  pos- 
session of  the  property,  and  the  subsequent  pro- 
ceedings on  appeal  shall  only  affect  the  amount 
of  compensation.  A  complaint  by  a  railroad 
company  against  another  demanded  a  crossing 
at  grade,  aud  the  court  ordered  the  defendant 
to  make  its  road  straight  for  100  feet  on  each 
side  of  the  crossing,  which  involved  the  elimi- 
nation of  a  curve  and  the  lowering  of  the  out- 
side rails  2%  inches.  HelA  that,  if  the  com- 
plaint did  not  imply  a  demand  for  such  an  or- 
der, it  was  at  most  voidable  only,  and  the  com- 
plainant was  entitled  to  possession  pending  a 
review,  aud  could  not  be  enjoined  from  con- 
structing the  crossing. 

Appeal  from  Circuit  Court,  Fulton  Comity; 
A.  C.  Capron,  Judge. 

BUI  by  the  Wabash  Railroad  Company 
against  the  Cincinnati,  Richmond  &  Muncie 
Railroad  Company  to  enjoin  defendant  from 
constructing  a  crossing  on  plaintiff's  railway 


at  intersection  of  the  roads.  From  a  d*>jree 
granting  a  temporary  restraining  order,  de- 
fendant appeals.    Reversed. 

R.  A.  Jackson,  A.  C.  Starr,  Harry  Bernetha, 
H.  P.  Loveland,  and  R.  J.  Loveland,  foi  ap- 
pellant Stuart,  Hammond  &  Sims  and  Hol- 
man  &  Stephenson,  for  appellee. 

HADLEY,  J.  Appellant,  engaged  In  the 
construction  of  a  railroad  from  Cincinnati  to 
Chicago,  the  line  of  which  Intersects  appel- 
lee's railroad  at  a  point  two  miles  west  of 
Peru,  Ind.,  having  failed  to  agree  with  ap- 
pellee with  respect  to  said  crossing,  on  Oc- 
tober 29,  1901,  filed  In  the  office  of  the  clerk 
of  the  Miami  circuit  court  an  instrument  of 
appropriation  of  so  much  of  appellee's  rail- 
road as  would  enable  appellant  to  construct 
Its  railroad  thereover.  Proceedings  were 
thereafter  had  under  the  statute,  whereby,  on 
November  28,  1901,  an  award  was  made  fix- 
ing the  point  and  manner  of  crossing,  and  the 
amount  of  the  consideration  to  be  paid  by 
appellant  at  $4,000.  The  amount  awarded 
was  paid  by  appellant  to  the  clerk  of  the 
Miami  circuit  court,  for  the  use  of  appellee, 
on  December  4,  1901,  pursuant  to  the  award. 
Exceptions  to  the  award  were  timely  filed 
by  appellee,  and  afterwards,  and  while  Its 
exceptions  remained  undisposed  of,  appellee 
appealed  the  cause  to  the  Appellate  Court, 
which  appeal  was  dismissed  on  the  ground 
that  the  same  was  prematurely  taken.  Wa- 
bash Railroad  Company  v.  Cincinnati,  R.  & 
M.  Railroad  Co.,  29  Ind.  App.  646,  63  N.  E. 
325.  Before  the  appeal  the  venue  of  the 
cause  was  changed  from  the  Miami  to  the 
Fulton  circuit  court,  and  was  pending  in  the 
latter  court  when  the  appeal  to  the  Appellate 
Court  was  dismissed.  Said  appeal  was  dis- 
missed March  13,  1902,  and  on  March  21, 
1902,  appellee  filed  in  said  cause  its  cross- 
complaint  to  enjoin  appellant  from  taking 
possession  of  the  condemned  premises,  and 
from  constructing  thereon  a  crossing,  inter- 
locking tower,  etc,  until  the  appropriation 
proceeding  should  be  fully  heard  and  deter- 
mined by  the  Fulton  circuit  court;  and  on 
the  following  day,  and  without  notice,  and 
on  said  cross-complaint,  procured  the  Issu- 
ance, by  the  judge  of  the  Fulton  circuit 
court,  of  a  temporary  restraining  order 
against  appellant,  and,  appellant  having  ap- 
peared to  said  cross-complaint,  the  Judge  of 
said  court,  on  March  28th,  in  vacation,  grant- 
ed appellee  a  temporary  injunction  restrain- 
ing appellant  from  proceeding  with  the  con- 
struction of  said  crossing  until  the  next  term, 
or  further  order  of  the  court;  from  which 
action  of  the  court  in  granting  said  tempo- 
rary injunction  this  appeal  is  prosecuted. 

An  earnest  effort  has  been  made  by  coun- 
sel for  appellee  to  bring  Into  this  action  for 
injunction  and  into  this  appeal  questions 
which  belong  exclusively  to  the  appropriation 
proceeding,  and  which  remain  undisposed  of 
and  pending  In  the  Fulton  circuit  court  A 
cross-assignment  of  error  has  been  made  call- 
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tag  In  qaeatlon  the  action  of  the  Miami  cir- 
cuit court  iu  overruling  appellee's  demurrer 
to  appellant* a  Instrument  of  appropriation  In 
its  orders  and  decrees  establishing  and  re- 
lating to  said  crossing,  and  in  overruling  and 
sustaining  divers  subsidiary  motions  Involv- 
ing the  sufficiency  of  the  pleadings  in  the 
appropriation  proceeding,  and  the  regularity 
and  legality  of  the  order  and  decree  made 
thereon.  Appellee's  exceptions  to  the  award 
filed  In  the  Miami  circuit  court,  and  which 
are  still  pending  In  the  Fulton  circuit  court, 
embody  the  same  facts  that  formed  the  basis 
of  appellee's  objections  to  the  instrument 
of  appropriation  and  order  of  decree  of  the 
court,  and  which  are  brought  forward  and 
presented  in  the  cross-complaint  as  grounds 
for  an  injunction.  It  was  held  by  the  Ap- 
pellate Court  in  the  former  appeal  (29  Ind. 
App.  540,  63  N.  H.  325),  which  ruling  was 
subsequently,  on  October  8,  1902,  upon  ap- 
pellee's application  to  transfer,  reviewed  and 
affirmed  by  this  court,  that  all  questions  of 
law  and  fact  which  arose  upon  the  instru- 
ment of  appropriation,  the  interlocutory  or- 
der and  decree  of  the  court,  and  award  of 
the  commissioners  thereon,  -were  by  appel- 
lee's exceptions  filed  thereto  and  the  appeal 
carried  forward  to  the  circuit  court  for  final 
determination.  Ttis  ruling  settles  the  law 
on  that  point  so  far  as  this  case  is  concerned, 
and  rules  in  all  subsequent  stages  of  the 
case  without  reference  to  bow  the  question 
may  afterwards  arise.  Board  v.  Bonebrake, 
146  Ind.  311,  45  N.  E.  470,  and  cases  cited. 

The  questions  thus  referred  to  the  Fulton 
circuit  court  have  not  bean  considered  and 
Anally  determined,  and  there  they  must  re- 
main until  the  body  of  the  case  is  fully  dis- 
posed of.  Appellee  cannot  be  allowed  to  ex- 
ecute a  flank  movement,  and  in  a  collateral 
way  secure  the  adjudication  of  questions  by 
this  court  until  they  have  been  first  decided 
at  nisi.  It  may  be  that  when  such  questions 
exs  decided  below  it  will  have  no  ground  of 
complaint  There  is  not  a  question  argued 
or  arises  either  upon  the  direct  or  cross  as- 
signment that  does  not  arise  and  properly 
belong  to  the  main  case,  and  within  the  rule 
'  above  mentioned,  save  only  as  to  the  right 
of  appellant,  upon  its  payment  of  the  award, 
to  take  possession  of  the  condemned  premises 
and  proceed  with  the  construction  of  its 
crossing.  The  complaint  shows  that  appel- 
lant was  proceeding  to  do  this,  and,  if  it  did 
not  have  the  right,  injunction  will  lie.  If 
It  did,  it  will  not  lie.  And  to  this  question 
we  must  confine  ourselves. 

We  have  many  sections  of  the  statute  re- 
lating to  the  rights  and  obligations  of  rail- 
toad  corporations  In  the  construction  of  their 
railroads,  In  crossing  other  railroads,  and  in 
appropriating  the  property  of  others  for  their 
tracks;  but  so  far  as  concerns  the  question 
before  us  It  is  only  important  to  call  atten- 
tion to  section  5160,  Burns'  Rev.  St  1901.  It 
to  therein  provided  that  the  corporation,  hav- 
ing failed  to  agree  with  the  owner,  "shall  de- 
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posit  with  the  clerk  of  the  circuit  court  of  the 
county  where  the  land  lies  a  description  of 
the  rights  and  Interests  Intended  to  be  appro- 
priated; and  such  land,  rights  and  Interests 
shall  belong  to  such  company,  to  use  for  the 
purpose  specified  by  making,  or  tendering 
payment  as  hereinafter  specified.  •  •  * 
Upon  filing  such  act  of  appropriation  •  •  • 
the  circuit  court  *  *  •  of  the  county 
where  the  land  lies,  or  judge  thereof  In  vaca- 
tion, upon  the  application  of  either  party  shall 
appoint  three  disinterested  freeholders  of 
such  county  to  appraise  the  damages  which 
the  owner  of  the  land  may  sustain  by  such 
appropriation.  •  •  •  They  shall  consider 
the  injury  which  such  owner  may  sustain  by 
reason  of  such  railroad,  and  shall  forthwith 
return  their  assessment  of  damages  to  the 
clerk  of  such  court  setting  forth  the  value  ot 
the  property  taken,  or  Injury  done  to  the 
property  which  tbey  assess  to  the  owner. 

*  *  *  And,  thereupon,  such  corporation 
shall  pay  to  said  clerk  the  amount  thus  as- 
sessed.   »    •    »    and  upon  making  payment 

*  *  *  In  the  manner  herein  required,  ft 
shall  be  lawful  for  such  corporation  to  hold 
the  Interests  In  such  lands  *  *  *  for  the 
uses  aforesaid.  *  *  •  The  awaid  of  said 
arbitrators  may  he  reviewed  by  the  circuit 
court  in  which  such  proceedings  are  had,  on 
written  exceptions  filed  by  either  party  In 
the  clerk's  office  wlthiii  ten  days  after  the 
filing  of  such  award;  and  the  court  shall 
make  such  order  therein  as  right  and  justice 
may  require,  by  ordering  a  new  appraise- 
ment on  good  cause  shown.  Provided  tha* 
notwithstanding  such  appeal,  such  company 
may  take  possession  of  the  property  therein 
described,  as  aforesaid,  and  the  subsequent 
proceedings  on  appeal  shall  only  affect  the 
amount  of  compensation  to  be  allowed."  The 
company's  authority  to  take  the  property  of 
another  for  the  construction  of  its  railroad 
proceeded  from  an  exercise  of  the  state's 
right  of  eminent  domain.  In  conferring  this 
right  the  Legislature  might  and  did  prescribe 
the  exact  terms  of  its  enjoyment,  within  the 
limits  of  the  'Constitution.-  It  is  manifest 
from  the  statute  that  the  Legislature  intend- 
ed that  the  right  to  appropriate  should  bw 
summary  and  indefeasible  by  prepayment  or 
tender  of  Just  compensation,  and  the  exercise 
of  the  right  in  the  mode  prescribed.  If  the 
appropriating  company  is  within  the  statute, 
and  If  its  procedure  is  regular,  it  Is  entitled, 
upon  the  payment  of  the  award  Into  the 
clerk's  office,  to  take  possession  of  the  proper- 
ty. All  the  right  or  power  the  landowner 
has  in  the  transaction  Is  to  see  that  the  pro- 
ceeding is  regular,  and  that  the  compensation 
awarded  him  is  paid.  If  be  feels  aggrieved, 
either  by  the  irregularity  of  the  proceeding, 
or  by  the  inadequacy  of  the  compensation 
allowed,  he  may  file  exceptions  to  the  award, 
and  appeal  the  case  to  the  circuit  court;  but 
such  appeal  shall  not  prevent  the  company 
from  taking  possession,  and  the  proceedings 
on  appeal  shall  affect  only  the  amount  of 
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compensation;  That  to  to  say,  no  matter 
what  may  be  established  on  appeal.  It  shall 
oot  defeat  the  right  of  the  condemning  com- 
pany to  the  appropriation,  bnt  only  the 
amount  it  may  be  required  to  pay  for  it 
Doubtless  the  reason  for  making  the  right  to 
such  an  appropriation  unquestionable  is  that 
It  contravenes  public  policy  to  permit  an  in- 
dividual or  corporation  to  Impede,  by  litiga- 
tion and  incidental  delays,  the  progress  of  a 
great  enterprise,  which  Involves  important 
public  interests,  as  well  as  the  outlay  of  large 
sums  of  money.  At  any  rate,  it  is  settled  by 
the  decisions  of  this  court  that  the  proviso 
of  section  5160,  with  respect  to  the  right  of 
the  appropriating  company  to  take  imme- 
diate possession,  means  what  it  says.  We 
quote  from  what  is  said  in  Railway  Com- 
pany v.  Klnsey,  87  Ind.  517,  the  following: 
"The  payment  of  the  amount  awarded  by 
the  appraisers  gives  the  corporation  a  right 
to  the  Immediate  possession  and  a  prima  facie 
claim  to  the  land,  subject  to  an  appeal  in  ten 
days  after  the  award  is  filed.  If  no  appeal 
la  taken,  at  the  end  of  the  ten  days  the  title 
vests  and  relates  back  to  date  of  payment. 
If  an  appeal  Is  taken,  no  title  vests,  and  the 
corporation  has  no  greater  right  than  that 
of  a  license  under  the  statute  to  hold  posses- 
sion and  proceed  with  the  construction  of 
Its  road  pending  litigation.  When  the  com- 
pensation has  been  finally  fixed  on  appeal, 
then  the  corporation  must  pay  or  tender  the 
compensation  so  fixed,  and  on  failure  to  do  so 
it  acquires  no  title  to  the  land,  and  its  license 
to  hold  possession  and  prosecute  its  work 
ceases."  See,  also,  Boyd  v.  Traction  Co.  (Ind. 
Sop.  Jan.  5,  1904)  69  N.  E.  398;  Railway  Co. 
v.  Swinney,  97  Ind.  586,  598;  Railroad  Com- 
pany v.  Crawford,  100  Ind.  550,  557;  Gas 
Trust  Co.  v.  Harless,  131  Ind.  446,  452,  29  N. 
E.  1062,  15L.R.A.  506,  and  cases  there  col- 
lated. 

Appellee  chiefly  bases  Its  claim  for  Injunc- 
tive relief  upon  the  following  facts  shown  by 
the  record:  The  place  of  the  crossing  in 
controversy  is  on  a  curve  in  appellee's  rail- 
road, by  reason  whereof  the  outer  rail  of  its 
track  at  that  point  is  2%  Inches  higher,  than 
the  inner  rail.  Appellant's  instrument  of  ap- 
propriation claimed  and  demanded  the  right 
to  intersect  and  cross  appellee's  railroad  at 
grade,  and  the  Miami  circuit  court,  in  deter- 
mining the  mode  of  crossing,  prior  to  the  as- 
sessment of  damages  as  required  by  section 
5158a,  Burns'  Rev.  St  1901,  to  make  a  practi- 
cable crossing  at  grade,  on  the  level,  among 
other  things  ordered  that  appellee's  railroad 
be  made  straight  for  a  distance  of  100  feet  on 
each  side  of  the  center  line  of  the  crossing, 
and  that  appellee  so  straighten  it  within  20 
days,  and  in  default  appellant  should  there- 
after have  the  right  to  enter  and  straighten 
it  at  appellee's  cost  The  Insistence  of  ap- 
pellee is  that  so  much  of  the  court's  order  as 
directed  a  change  In  the  construction  of  its 
road,  and  the  mandate  that  appellee  accom- 
plish the  change  within  20  days,,  or  suffer  ap- 


pellant to  enter  and  make  it  is  void,  because 
it  Is  a  right  not  demanded  in  the  Instrument 
of  appropriation,  and  consequently  not  ap> 
propria  ted;  and  notwithstanding  th'e  assess- 
ment of.  damages  therefor,  and  payment  of 
the  same  into  the  clerk's  office  for  the  use  of 
appellee,  it  did  not  warrant  the  taking  of  po* 
session,  because  the  proviso  of  the  statute 
only  operates  as  to  property  that  has  been 
legally  appropriated.  There  can  be  no  doubt 
that  it  was  within  the  jurisdiction  of  the 
court  to  make  the  order  complained  of  upon 
a  proper  complaint;  and  whether  a  com- 
plaint and  demand  for  a  railroad  crossing  at 
grade,  Is  sufficient  as  implying  also  a  de- 
mand for  whatever  change  in  existing  condi- 
tions may  prove  essential  to  effectuate  the 
crossing,  a  judgment  or  decree  rendered  upon 
such  complaint  would  not  be  void, .  At  most 
it  would  be  only  voidable.  It  could  not 
therefore,  be  attacked  in  any  other  way  than 
by  appeal.  In  any  view  we  take  of  the  case, 
it  Is  clear  that  Injunction  will  not  lie. 

The  order  for  a  temporary  injunction  to  re 
versed.  • 

an  ind.  61) 

AMERICAN  MTJT.  LIFE  INS.  CO. 

v.  BERTRAM.* 

(Stipreme  Court  of  Indiana.    March  9,  1904.) 

LIFE  INSURANCE  —  INSURABLE  INTEREST  — 
WAGERING  POLICY  —  ASSIGNMENTS  —  PRE- 
MIUMS— RECOVERY— PARI  DELICTO— LIMITA- 
TIONS— DEMAND—  INTEREST. 

1.  A  policy  of  life  insurnnce  issued  on  a  life 
In  which  the  beneficiary  had  no  insurable  in- 
terest, withont  insured's  knowledge,  was  void, 
as  being  against  public  policy,  and  in  violation 
of  Act  March  9,  1883,  i  6  (Acta  1883,  p.  204,  c. 
136),  providing  that  when  payments  of  assess- 
ments on  a  policy  are  made  by  a  person  other 
than  the  insured,  and  without  his  written  con- 
sent, the  beneficiary  must  have  an  insurable 
Interest  in  the  insured's  life. 

2.  Defendant  issued  a  policy  to  8.,  Insur- 
ing the  life  of  E.,  without  her  knowledge  or 
consent,  which  was  void  for  wont  of  an  in- 
surable interest.  S.  thereafter  assigned  the 
policy  to  plaintiff,  who  was  induced  to  accept 
the  assignment  by  the  false  representations  of 
defendant's  agent,  who  had  knowledge  of  its 
invalidity,  that  the  same  was  valid  and  a  good 
Investment,  and  that  plaintiff,  who  also  had  no 
insurable  interest  in  insured's  life,  was  en- 
titled to  take  an  assignment  thereof.  There- 
after, defendant's  vice  president  and  treasurer 
visited  plaintiff,  and,  on  being  informed  by  her 
of  the  facts  attending  the  assignment,  ratified 
the  same,  and  informed  her  that  they  were 
true;  advising  her  to  keep  up  her  dues.  Plain- 
tiff thereafter  continued  to  pay  assessments 
ou  the  policy  uutil  further  tenders  were  re- 
fused, after  which  she  ascertained  that  the 
policy  was  void,  and  sued  to  recover  premiums 
paid.  Act  March  9,  1883,  §  6  (Acts  1883,  p. 
204,  c  136),  requires  that  when  assessments  on 
a  policy,  made  by  any  person  other  than  as- 
sured, are  paid  without  his  written  consent 
the  beneficiary  must  have  an  insurable  interest 
in  insured's  life;  and  section  9  makes  it  a 
felony  for  any  person  to  knowingly  issue  a 
policy  on  the  life  of  another  without  his  knowl- 
edge or  consent.  Held,  that  the  plaintiff  was 
not  in  pari  delicto  with  defendant,  and  was 
therefore  entitled  to  recover  the  assessments 
paid   by  her  on   such  policy. 

3.  Where  an  assignee  of  a  void  policy  paid 
premiums  thereon,  believing  It  to  be  valid,  and 

•Rehearing  denied  May  H,  lMt, 
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consented  that  such  premiums  should  be  con- 
verted by  the  insurance  company  to  its  own 
use,  the  statute  of  limitations  did  not  begin 
to  run  against  an  action  to  recover  such  pre- 
miums until  after  demand  made. 

4.  Whero  an  assignee  of  a  void  insurance 
policy  paid  premiums  sought  to  be  recovered, 
believing  the  policy  to  be  valid,  she  was  not 
entitled  to  interest  prior  to  demand  made  by 
her  for  their  repayment,  under  Burns'  Rev.  St. 
1901,  i  7045,  declaring  that  interest  shall  be 
allowed  on  money  had  and  received  for  the  use 
of  another,  and  retained  without  his  consent. 

Appeal  from  Circuit  Court,  Elkhart  Coun- 
ty; J.  D.  Ferrall,  Judge. 

Action  by  Mary  Bertram  against  the  Amer- 
ican Mutual  Life  Insurance  Company.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals,  and  plaintiff  flies  cross-assignments 
of  error.  Case  transferred  from  Appellate 
Court,  as  authorized  by  Act  March  13,  1901 
(Acts  1901,  p.  590,  c.  259).  Affirmed  on  de- 
fendant's appeal,  and  reversed  on  plaintiff's 
cross-error  assignments 

Van  Fleet  &  Van  Fleet,  for  appellant 
Crumpacker  &  Mor'an  and  Miller,  Drake  & 
Hubbell,  for  appellee. 

DOWLING,  J.  This  action  was  brought 
by  the  appellee  to  recover  from  the  appel- 
lant premiums  paid  for  insurance  upon  a 
policy  alleged  to  have  been  void  from  the 
time  of  its  execution.  At  the  request  of  the 
parties,  the  court  made  a  special  finding  of 
facts,  and  stated  its  conclusions  of  law  there- 
on. Exceptions  were  saved  by  both  parties, 
and  Judgment  was  rendered  for  the  appellee 
for  so  much  of  the  premiums  as  was  paid  by 
her  within  six  years  before  the  commence- 
ment of  the  action.  Errors  are  assigned  by 
the  appellant  upon  each  conclusion  of  law. 
The  appellee  assigns  a  cross-error  upon  the 
second  conclusion. 

Briefly  stated,  the  facts  were  as  follows: 
The  appellant  was  a  mutual  life  insurance 
company  organized  under  the  laws  of  this 
state,  doing  business  on  the  assessment  plan. 
On  February  24,  1887,  at  the  city  of  FJk- 
■hart,  with  full  knowledge  of  the  facts,  it 
Issued  its  policy  of  insurance  to  one  Leander 
Stiles  upon  the  life  of  one  Mary  Ellsworth, 
a  resident  of  New  York,  without  her  knowl- 
edge. Stiles  was  not  a  creditor  of  Mrs.  Mis- 
worth,  nor  was  she  under  any  kind  of  obliga- 
tion, legal  or  moral,  to  him.  She  was  related 
to  him  only  as  an  aunt  by  marriage,  and  he 
was  in  no  way  dependent  upon  her.  The  con- 
sideration of  the  policy  was  the  payment  by 
Stiles  of  a  membership  fee  of  $25,  and  bis 
agreement  to  make  monthly  payments  of 
$6.80.  The  sum  to  be  paid  to  Stiles,  his 
heirs,  administrators,  or  assigns,  within  30 
days  after  the  death  of  Mrs.  Ellsworth,  and 
proof  thereof,  was  his  pro  rata  share  of  80 
per  cent  of  an  assessment  on  all  members  of 
the  insurance  company— not  exceeding,  how- 
ever, $4,000.  Stiles  paid  the  membership  fee 
and  the  assessments  for  February  and  March, 
1887.  On  March  2,  1887,  in  consideration  of 
the  agreement  of  the  appellee  to  pay  all  sub- 


sequent premiums  and  assessments  on  the 
policy,  he  assigned  to  her  a  two-thirds  in- 
terest in  it  After  such  assignment  the  as- 
sessments were  increased  by  appellant  to  $12 
per  month.  The  appellee  paid  all  such  pre- 
miums and  assessments  until  October,  1890, 
when  the  appellant  refused  to  receive  any 
further  payments,  for  the  reason,  as  it  al- 
leged, that  the  policy  had  lapsed  in  conse- 
quence of  the  failure  of  the  appellee  to  pay 
the  October,  1890,  assessment  on  the  day  it 
became  due.  Mrs.  Ellsworth  died  in  May, 
1900,  and,  when  payment  of  the  amount 
named  in  the  policy  was  demanded  by  the 
appellee,  the  appellant  at  first  refused  to  pay 
it  because  the  policy  had  lapsed  on  the  non- 
payment of  the  October,  1890,  assessment; 
but  afterwards,  on  June  13,  1900,  it  denied 
its  liability  on  the  ground  that  neither  Stiles, 
who  took  out  the  policy,  nor  the  appellee, 
to  whom  it  was  assigned,  had  an  insurable 
interest  in  the  life  of  Mrs.  Ellsworth.  The 
application  for  the  policy  was  made  by  Stiles 
through  one  Gusten,  an  agent  of  the  appel- 
lant Gusten  knew  that  the  application  was 
made  without  the  knowledge  or  consent  of 
Mrs.  Ellsworth;  that  Stiles  was  not  a  cred- 
itor of  Mrs.  Ellsworth;  that  she  was  not 
obligated  to  him  in  any  manner;  that  Stiles 
was  not  dependent  upon  her  in  any  way; 
that  she  was  an  aunt  of  the  said  Stiles  by 
marriage,  only,  and  not  otherwise  related  to 
him.  The  application  was  written  by  Gus- 
ten himself,  and  Stiles  signed  Mrs.  Ells- 
worth's name  to  it  in  the  presence  of  Gus- 
ten. The  latter  forwarded  the  application  to 
the  appellant  at  Elkhart  Ind.,  and  on  Feb- 
ruary 24,  1887,  the  appellant  on  this  ap- 
plication, issued  to  Stiles  the  policy  on  the 
life  of  Mrs.  Ellsworth.  At  the  time  of  the 
assignment  of  the  policy  to  the  appellee,  and 
prior  thereto,  Gusten,  who  was  acting  as  the 
agent  for  the  appellant  and  who  knew  all 
the  facts  before  stated,  for  the  purpose  of 
inducing  the  appellee  to  take  an  assignment 
of  the  policy,  falsely  and  fraudulently  repre- 
sented to  her  that  the  policy  was  valid  and 
all  right;  that  she  had  a  right  to  take  an 
assignment  thereof;  that  she  would  be  enti- 
tled to  receive  payment  thereunder  in  case 
of  loss;  that  it  was  a  good  Investment  for 
her,  and  one  by  which  she  might  save  her 
money.  The  appellee '  was  Ignorant  of  all 
the  facts  of  the  case,  and  of  the  law  in  re- 
spect to  them.  She  believed  and  relied  on 
the  representations  of  Gusten,  the  agent  of 
the  company,  and  was  induced  by  them  to 
take  an  assignment  of  the  policy,  and  to  pay 
to  Stiles  therefor  all  he  had  paid  out  there- 
on, including  the  membership  fee  and  the 
said  monthly  assessments.  She  continued  to 
pay  the  assessments  thereafter,  under  the 
belief  that  the  policy  was  valid.  Some  two 
months  after  the  policy,  was  assigned  to  her, 
Barney,  the  vice  president  and  treasurer  of 
the  appellant,  visited  the  appellee  at  her 
home,  in  Valparaiso,  and  she  repeated  to 
him  all  that  Gusten  had  said  to  her  In  re 
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gard  to  the  assignment  of  the  policy.  Barney 
thereupon,  -with  full  knowledge  of  all  that 
had  taken  place,  represented  to  her  that  ev- 
erything was  perfectly  right,  and  advised  her 
to  keep  her  does  paid.  The  appellee  there- 
after, relying  on  these  false  representations 
and  statements  of  Barney  and  Gusten,  as 
agents  of  the  appellant,  continued  to  pay 
the  monthly  assessments  on  the  policy  until 
October,  1897.  A  few  days  after  It  became 
due,  she  tendered  the  October  assessment, 
and  from  month  to  month  thereafter  she  of- 
fered to  pay  each  .subsequent  assessment, 
but  her  tenders  and  offers  were  refused. 
The  total  amount  paid  by  the  appellee  on 
account  of  premiums  and  assessments  was 
S1.574,  which,  with  the  Interest  thereon, 
amounted  to  $2,586.35.  Before  the  com- 
mencement of  the  suit,  the  appellee  demand- 
ed repayment  to  her  of  the  amount  so  paid 
on  account  of  the  policy,  but  the  appellant 
refused  to  repay  the  same,  or  any  part  of  It 
The  action  was  commenced  November  10, 
1900. 

The  court's  conclusions  of  law  were  "(1) 
that  the  said  policy  was  void  from  the  be- 
ginning; (2)  that  plaintiff  is  entitled  to  re- 
cover all  moneys  paid  by  her,  with  interest, 
within  six  years  before  the  commencement  of 
this  action,  being  the  sum  of  $1,007.35." 

A  reversal  of  the  Judgment  Is  insisted  up- 
on by  the  appellant  on  the  grounds  (1)  that 
the  finding  falls  to  show  that  the  policy  was 
Issued  without  the  knowledge  or  consent  of 
Mary  Ellsworth;  (2)  that  it  does  not  ap- 
pear that  the  policy  was  invalid  under  sec- 
tion 6  of  the  act  of  March  9.  1883  (Acts 
1883,  p.  204,  c.  136),  either  in  the  hands  of 
Stiles  or  the  appellee;  (3)  that  public  policy 
forbids  a  recovery  by  the  appellee;  (4)  that 
the  appellee  can  found  no  right  upon  a  mis- 
representation of  the  law;  and  (5)  that  the 
appellee  has  no  superior  equity  against  the 
other  members  of  the  appellant,  as  a  mutual 
life  insurance  company. 

Section  6  of  the  act  of  March  9, 1883  (Acts 
18S3,  p.  204,  c.  136),  under  which  the  appel- 
lant company  was  organized,  declared  that 
when  payments  of  assessments  on  a  policy 
were  made  by  any  person  other  than  the  in- 
sured, and  without  his  written  consent,  the 
beneficiary  must  have  an  Insurable  Interest 
In  the  life  assured.  Section  9  of  the  act  made 
it  a  felony  for  any  person  to  knowingly  se- 
cure a  policy  on  the  life  of  another  without 
his  knowledge  or  consent.  Stiles  had  no  In- 
surable interest  In  the  life  of  Mrs.  Ellsworth. 
All  assessments  were  to  be  paid  by  him,  and 
the  policy  was  issued  to  him  without  her 
knowledge  or  consent  The  contract  of  In- 
surance, therefore,  was  void,  both  as  against 
public  policy,  and  by  force  of  the  statute. 
Continental  life  Ins.  Co.  v.  Volger,  89  Ind. 
672,  575,  46  Am.  Rep.  185;  Prudential  Ins. 
Co.  v.  Hunn,  21  Ind.  App.  525,  52  N.  E.  772, 
60  Am.  St  Rep.  380;  Ruse  v.  Mutual  Ins.  Co., 
23  N.  Y.  516;  May  on  Insurance  (4th  Ed.)  | 
74;  Beach,  Law  of  Insurance,  g  850. 


The  question,  then,  Is,  had  the   appellee 
as  the  assignee  of  the  policy,  under  the  cir- 
cumstances hereinbefore  stated,  the  right  to 
recover  the  premiums  and  assessments  paid 
by  her  on  account  of  the  supposed  insur- 
ance?  The  general  rule  Is  that  an  action  wll' 
not  lie  to  recover  premiums  paid  upon  an  In- 
surance which  is  illegal  by  reason  of  the  pol- 
icy being  illegal  by  statute,  or  by  reason  of 
the  illegality  of  the  adventure  Insured.    14 
English  Ruling  Cas.  533;  Lowry  v.  Bourdieu, 
2  Dougl.  468;   Van  Dyck  v.  Hewitt,  1  East 
96;  Russell  v.  De  Grand,  15  Mass.  35;  Welsh 
v.  Cutler,  44  N.  H.  561;   Felse  v.  Parkinson, 
4  Taunt  640;  Anderson  v.  Thornton,  8  Ex. 
425;  Waller  v.  Northern  Assnr.  Co.,  64  Iowa, 
101.  19.  N.  W.  865;  Richards  v.  Marine  Ins. 
Co.,  8  Johns.  307;  New  York  Life  Ins.  Co.  v. 
Fletcher,  117  U.  S.  519,  6  Sup.  Ct  837,  29  L. 
Ed.  934.    But  it  is  held  that  this  rule  does 
not  apply  where  there  has  been  no  fraud  on 
the  part  of  the  plaintiff,  where  the  policy  is 
void  because  of  Innocent  misrepresentations, 
where  the  plaintiff  has  been  induced  to  take 
out  the  policy  by  the  fraud  of  the  insurer, 
and  is  himself  Innocent  or  where  it  Is  clear 
that  the  policy  was  not  a  wagering  contract 
but  was  taken  out  under  a  mistake  in  regard 
to  the  rights  of  the  party  insured.    In  this 
case  It  Is  to  be  borne  In  mind  that  the  appel- 
lee herself  did  not  take  out  the  policy,  but 
that  with  the  knowledge  and  consent  of  the 
appellant  and  at  its  solicitation,  she  took  an 
assignment  of  it    Upon  the  authority  of  Con- 
tinental Co.  v.  Munns,  120  Ind.  30,  22  N.  E. 
78,  5  L.  R.  A.  430,  the  assignment  is  to  be 
treated  as  a  new  contract  to  which  the  as- 
signee and  the  Insurer  are  the  parties.    In 
Lowry  v.  Bourdieu,  supra,  the  right  to  re- 
cover the  premium  paid  upon  a  gaming  pol- 
icy Issued  in  violation  of  an  act  of  Parlia- 
ment was  denied;    but  Lord  Mansfield  said 
"he  desired  it  might  not  be  understood  that 
the  court  held  that,  in  all  cases  where  money 
has  been  paid  on  an  illegal  consideration,  it 
cannot  be  recovered  back;    that  in  cases  of 
oppression— when    paid,    for   instance,    to   a 
creditor  to  Induce  him  to  sign  a  bankrupt's 
certificate,  or  upon  a  usurious  contract— it 
may  be  recovered,  for  In  such  cases  the  parties 
are  not  In  pari  delicto."    In  Fulton  v.  Metro- 
politan Life  Ins.  Co.  (Com.   PI.)  19  N.  Y. 
Supp.  660,  the  plaintiff,  being  solicited  for 
life  insurance  by  defendant's  agent  took  oat 
policies  on  the  life  of  her  Bister  and  brother, 
payable    to    herself;    having    signed    their 
names  to  the  application  with  the  knowledge 
of  the  agent.    After  several  years,  she  ascer- 
tained that  the  policies  were  void  on  that 
account  and  brought  an  action  to  recover  the 
premiums  paid.    It  was  held  that  the  com- 
pany was  chargeable  with  the  agenf  8  knowl- 
edge of  the  Invalidity  of  the  policies,  and. 
that  the  plaintiff   was  entitled  to  recover, 
though  the  tacts  were  never  communicated 
to  the  company.    In  Waller  v.  Northern  As- 
surance Co.,  64  Iowa,  101,  19  N.  W.  865,  two 
policies  of  fire  Insurance  were  issued  to  the 
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plaintiff  as  the  absolute  owner  of  the  prop- 
erty Insured,  -when  he  really  held  but  a  mort- 
gage Interest  in  It     No  actual  fraud  was 
found  in  the  representations  concerning  the 
title.     The  policies  contained  the  condition 
that  "if  the  interest  of  the  assured  in  the 
property  be  any  other  than  the  entire,  uncon- 
ditional and  sole  ownership  of  the  property, 
for   the   use   and   benefit  of   the   assured, 
*    *    *    it  must  be  so  represented  to  these 
companies,  and  so  expressed  in  the  written 
part  of  the  policy,  otherwise,  the  policy  shall 
be  void."    The  court  said:    "Under  this  con- 
dition, each  of  the  policies  was  absolutely 
void,  and  Incapable  of  binding  or  being  en- 
forced against  defendants.     •    •     •    Each 
presents  the  case  of  a  payment  of  money  by 
plaintiff,  and  a  failure  to  receive  any  consid- 
eration therefor,  without  any  fraud  or  de- 
ception practiced  by  him.    It  Is  the  simple 
case  of  money  paid  in  good  faith,  and  noth- 
ing in  return  received.    No  element  of  fraud 
exists  -which  defeats  plaintiff's  rights.    Nor 
is  it  a  case  of  voluntary  payment,  for  It  was 
made  with  the  expectation  of  receiving  a 
consideration  in  return  which  has  wholly 
failed,  for  the  reason  that  the  policy  did  not 
bind  the  defendants.    Under  familiar  rules 
of  the  law,  plaintiff  is  entitled  to  recover  the 
amount  of  premiums  paid,  as  money  had  and 
received  to  his  use.    This  doctrine  has  been 
often  recognized  by  the  authorities  as  applica- 
ble in  actions  for  the  recovery  of  money  paid 
as  premiums  upon  policies  where  the  risk  did 
not  attach,  or  the  contract  was  void  ab  in- 
itio."    The  facts  in  Fisher  v.  Metropolitan 
Life  Ins.  Co.,  160  Mass.  386,  35  N.  E.  849,  39 
Am.  St.  Rep.  495,  were  these:    An  agent  of 
the  defendant  solicited  the  plaintiff's  bus- 
band  to  effect  an  Insurance  on  his  life  for 
the  wife's  benefit,  which  the  husband  refus- 
ed to  do.    Afterwards  the  agent,  without  the 
knowledge  of  the  husband,  urged  the  wife  to 
effect  such  Insurance,  and  procured  a  physi- 
cian to  visit  and  converse  with  the  husband, 
and  thereafter  to  sign  the  requisite  exam- 
ination.   The  husband  was  not  aware  of  the 
purpose  of  the  physician  in  visiting  him,  nor 
did  he  know  that  any  application  had  been 
made  for  insurance  on  his  life.    The  wife 
signed  her  name  and  that  of  her  husband  to 
the  application  for  insurance,  and  also  to  the 
examination  form  on  the  back  of  the  appli- 
cation.    The  agent  afterwards  delivered  to 
the  wife  a  policy  of  Insurance  upon  the  life 
of  her  husband,  payable  to  her  in  the  event 
of  bis  death,  and  the  wife  paid  the  premiums 
then  and  thereafter  falling  due  for  such  in- 
surance.    The  agent  also  delivered  to  the 
wife  a  book  upon  which  receipts  of  money 
paid  by  her  were,  from  time  to  time,  acknowl- 
edged, and  the  book  contained  extracts  from 
the  rules  and  regulations  of  the  company  to 
which  the  policy  was  subject    Among  others 
was  a  rnle  stating  that  under  no  circumstan- 
ce* cocld  an  application  be  written  upon  the 
life  of  a  husband  for  the  benefit  of  his  wife 
without  his  consent  nor  without  an  examina- 


tion by  the  physician  of  the  company,  nor  un- 
less the  applicant  personally  signed  the  ex- 
amination form  on  the  back  of  the  applica- 
tion after  the  answers  to  the  application  had 
been  made,  and 'that  any  policy  issued  in  vio- 
lation of  these  rules  should  be  void.  In  July, 
1892,  the  wife  claimed  that  she  was  first  ad- 
vised of  the  invalidity  of  the  policy  for  want 
of  the  consent  of  her  husband.  She  informed 
the  president  of  the  company  by  letter  of 
that  date  that  she  had  discovered  that  the 
policy  had  been  issued  against  the  rules  of 
the  company,  and  was  not  enforceable,  and 
that  the  agent  had  told  her  at  the  time  it  was 
Issued  it  was  all  right  She  therefore  stated 
that  she  wished  her  money  back.  The  com- 
pany did  not  make  any  direct  reply  to  the  let- 
ter, but  afterwards  one  of  its  agents  urged 
the  wife  to  continue  her  payments,  which  she 
refused  to  do,  and  again  demanded  repay- 
ment of  the  money  paid  by  her  as  premiums, 
which  demand  being  refused,  she  brought 
her  action.  In  ruling  upon  an  exception  to 
an  instruction  given  to  the  Jury,  the  court 
said:  "If  the  plaintiff,  in  collusion  with  Ban- 
nlgan,  the  defendant's  agent  intended  to 
cheat  the  company  or  practice  a  fraud  upon 
it  then  the  money  she  has  paid  the  company 
was  paid  in  pursuance  of  this  fraudulent  In- 
tention, and  she  cannot  recover  it  back;  but 
if  she  was  innocent  of  any  fraudulent  intent 
and  was  deceived  by  Bannigan,  and  induced 
by  his  fraudulent  representations  to  make  the 
application,  then  she  could  rescind  the  con- 
tract of  insurance  when  she  discovered  the 
fraud,  and  recover  back  the  amount  of  the 
premiums  which  she  had  paid.  Hedden  v. 
Griffin,  136  Mass.  229,  49  Am.  Bep.  25."  In 
Bales  v.  Hunt,  77  Ind.  355,  this, court  held 
that  while,  ordinarily,  relief  against  mistakes 
of  law  will  not  be  afforded,  yet  where  the 
mistake  was  Induced  or  encouraged  by  the 
misrepresentations  of  the  other  party  to  the 
transaction,  and  the  plaintiff,  through  misap- 
prehension or  mistake  of  law,  assumes  obliga- 
tions or  gives  up  a  private  right  of  property 
upon  grounds  upon  which  he  would  not  have 
acted  but  for  such  misapprehension,  a  court 
of  equity  may  grant  relief,  If,  under  the  gen- 
eral circumstances  of  the  case,  it  is  satisfied 
that  the  party  benefited  by  the  mistake  can- 
not, in  conscience,  retain  the  benefit  or  ad- 
vantage so  acquired.  See,  also,  Kerr  on 
Fraud  &  Mistake,  pp.  398,  400;  Hollings- 
worth  v.  Stone,  90  Ind.  244;  Kinney  v.  Dodge, 
101  Ind.  573;  Parish  v.  Camplln,  139  Ind.  14, 
37  N.  E.  607;  Metropolitan  Life  Ins.  Co.  v. 
Bowser,  20  Ind.  App.  557,  50  N.  E.  86;  Su- 
preme Lodge,  etc.,  v.  Metcalf,  15  Ind.  App. 
135,  43  N.  E.  893. 

If  the  contract  of  insurance  be  illegal  in 
its  inception,  the  Insured  cannot  recover  the 
premiums  paid,  if  the  parties  are  in  pari  de- 
licto. The  controlling  inquiry,  then,  in  the- 
present  case,  is,  were  the  parties  to  the  trans- 
action equally  in  fault?  It  was  said  by  Lord 
Mansfield  in  Browning  v.  Morris,  Cowper, 
790,  793,  that  "the  rule  is,  'In  pari  delicto 
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potior  est  conditio  defendentis,'  and  there 
are  several  other  maxima  of  the  same  kind. 
Where  the  contract  Is  executed  and  the  mon- 
ey paid  in  pari  delicto,  this  rule,  as  Mr. 
Dunning  contended,  certainly  holds,  and  the 
party  who  has  paid  it  cannot  recover  it  back. 
For  Instance,  in  bribery,  if  a  man  pays  a 
sum  of  money  by  way  of  a  bribe,  he  can 
never  recover  it  in  an  action,  because  both 
plaintiff  and  defendant  are  equally  crim- 
inal. But  where  contracts  or  transactions 
are  prohibited  by  positive  statute,  for  the  sake 
of  protecting  one  set  of  men  from  another  set 
of  men— the  one,  from  their  situation  and 
condition,  being  liable  to  be  oppressed  or  im- 
posed upon  by  the  other— then  the  parties 
are  not  in  pari  delicto;  and,  in  furtherance 
of  these  statutes,  the  person  Injured,  after 
the  transaction  Is  finished  and  completed,, 
may  bring  his  action  and  defeat  the  con- 
tract." The  rule  is  thus  stated  in  20  Am.  & 
Eng.  Ency.  Law,  810:  "It  is  one  of  the  fun- 
damental maxims  of  the  common  law  that  ig- 
norance of  law  excuses  no  one.  It  is  a  max- 
im founded  not  only  on  expediency  and  pol- 
icy, but  on  necessity.  •  •  *  It  is  therefore 
applied  most  rigidly  at  law,  and  Is  only  relax- 
ed in  equity  where  the  mistake  is  mixed 
with  misrepresentation  or  fraud,  or  where 
the  Ignorance  of  the  complainant  has  confer- 
red upon  the  defendant  a  benefit  which  he 
cannot  in  good  conscience  retain."  The  lan- 
guage used  by  the  court  in  Jestons  t.  Brooke, 
Cowper,  793,  795,  is  directly  applicable  to 
the  case  under  consideration:  "This  is  an 
action  for  money  had  and  received,  and 
therefore  it  is  analogous  to  a  bill  in  equity. 
The  ground  of  the  action  is  to  recover  half 
of  the  neat  profits  arising  by  the  resale  of 
certain  goods  purchased  by  the  defendant, 
as  stated  in  the  report  The  general  ques- 
tion Is  whether  the  plaintiff  ought  to  recover 
in  an  action  for  money  had  and  received; 
that  is,  whether  it  is  against  conscience  that 
the  defendant  should  retain  the  whole  profits 
of  the  goods  in  question  to  himself." 

The  present  suit  is  not  brought  to  enforce 
the  Illegal  contract  of  Insurance,  or  any  right 
arising  out  of  It  The  appellee  seeks  only  to 
recover  from  the  appellant  moneys  paid  by 
her  to  It  without  any  consideration  what- 
ever. For,  as  the  policy  on  the  life  of  Mrs. 
Ellsworth  was  void  from  its  Inception,  the  ap- 
pellant never  incurred  any  risk,  and  the  ap- 
pellee never  could  have  derived  any  benefit 
from  It  At  the  time  of  the  assignment  of 
the  policy,  and  Immediately  previous  thereto, 
Gusten,  acting  as  the  agent  of  the  appellant 
and  knowing  all  the  facts  which  rendered  the 
policy  void,  for  the  purpose  of  inducing  the 
appellee  to  take  an  assignment  of  the  policy, 
falsely  and  fraudulently  represented  to  her 
that  the  policy  was  valid,  that  she  would  be 
entitled  to  recover  payment  thereunder  in 
esse  of  loss,  and  that  the  assignment  would 
be  a  good  Investment  for  her.  The  appellee, 
who  was  a  woman,  believed  these  representa- 
tions, and  was  induced  by  them  to  take  an  as- 


signment of  the  policy  from  Stiles,  and  to  re- 
imburse him  for  his  entire  outlay  up  to  that 
time.  She  also  agreed  to  pay  all  future 
premiums  and  assessments.  Within  two 
months  after  the  assignment  was  made,  and 
when  she  had  paid  a  comparatively  small 
amount  on  the  policy,  Barney,  the  vice  presi- 
dent and  treasurer  of  the  appellant  acting 
for  it,  visited  the  appellee  at  her  home,  and, 
when  told  by  her  what  Gusten  bad  said  to 
her,  with  a  full  knowledge  of  the  facts,  al- 
so falsely  represented  to  the  appellee  that  the 
policy  was  perfectly  right  and  advised  her 
to  go  on  and  keep  her  dues  paid  up.  Relying 
on  these  false  statements,  the  appellee  paid 
to  the  appellant  premiums  and .  assessments 
on  the  void  policy  to  the  amount  of  $1,574.  It 
cannot  be  said  that  the  parties  to  this  transact 
tion  were  in  pari  delicto,  or  that  the  appellant 
ought  in  good  conscience,  to  retain  the  mon- 
eys paid  to  it  by  the  appellee.  The  representa- 
tions made  to  the  appellee  by  the  officers  and 
agents  of  the  company— one  of  them  being  Its 
vice  president  and  treasurer— were  calculated 
to  impose  upon  and  mislead  any  one  contem- 
plating the  purchase  of  a  policy  previously 
Issued  by  the  company.  The  parties  did  not 
stand  upon  an  equal  footing,  and  the  officers 
and  agents  making  the  false  representations 
to  the  appellee  had  every  advantage  over  her 
which  their  special  knowledge  of  the  facts  of 
the  case,  and  of  the  law  of  insurance  applica- 
ble to  their  company,  could  give.  We  think, 
too,  that  these  representations  that  the  policy 
was  valid  and  would  be  paid  were  equivalent 
to  a  statement  that  It  bad  been  issued  with 
the  knowledge  and  consent  of  Mrs.  Ells- 
worth, and  that  Stiles  had  such  an  interest 
in  her  life,  as  creditor  or  otherwise,  as  au- 
thorized him  to  take  It  out  so  that  the  mis- 
take of  the  appellee,  occasioned  by  the 
fraudulent  representations  of  the  appellant's 
officers  and  agents,  may  be  fairly  regarded  a 
mistake  of  fact  as  well  as  of  law.  The  direct 
result  of  this  mistake  was  that  the  appellee 
assumed  obligations  to  pay  the  premiums  and 
assessments  on  the  policy,  and  that  she  part- 
ed with  her  money  in  discharging  them. 

In  this  connection,  the  fact  Is  not  to  be 
overlooked  that  section  9  of  the  act  of  1883 
makes  it  a  criminal  offense  for  any  person 
to  secure  a  policy  on  the  life  of  another 
without  his  knowledge  or  consent  only  when 
such  act  is  done  knowingly.  The  court  ex- 
pressly found  that,  in  taking  the  assignment 
of  the  policy,  the  appellee  was  Ignorant  of 
the  facts  which  rendered  it  void. 

Our  conclusion  upon  this  branch  of  the 
case  Is  that  the  appellant  cannot  in  good  con- 
science, be  permitted  to  retain  the  premiums 
and  assessments  paid  to  it  by  the  appellee, 
and  that  she  has  the  right  to  recover  the 
same  in  this  action. 

A  distinction  between  a  mistake  of  law, 
affecting  mere  private  rights,  and  such  a. 
mistake  when  the  transaction  Is  Illegal  t>y 
statute  or  is  against  public  policy,  may  exist, 
as  contended  for  by  counsel  for  appellant; 
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but,  giving  to  this  distinction  its  fullest  ef- 
fect, it  could  not,  under  the  circumstances 
of  this  case,  as  shown  by  the  special  finding, 
defeat  the  appellee's  right  to  recover  the 
premiums  and  assessments  paid  by  her.  She 
did  not  take  out  the  policy.  She  violated 
no  statute.  She  knowingly  did  no  act  prohib- 
ited by  law  or  by  public  policy.  She  has  not 
attempted  to  enforce  the  illegal  contract  or 
make  any  claim  under  it  She  admits  that 
she  has  no  claim  against  the  appellant  upon 
the  policy.  While  she  must  give  up  the  in- 
surance upon  the  life  of  Mrs.  Ellsworth,  be- 
cause the  contract  was  void,  it  is  equally 
necessary  that  the  appellant  should  surren- 
der the  money  It  has  received  from  her  with- 
out right,  without  consideration,  and  solely 
through  the  fraudulent  misrepresentations  of 
its  officers. 

The  point  that  the  appellee  has  no  equity 
which  Is  superior  to  that  of  the  members  of 
the  appellant  association  is  without  merit, 
and  requires  no  consideration.    The  corpora- 
tion received  the  money,  and  should  repay  it 
The  trial  court  found  that  $1,574  had  been 
paid  by  the  appellee  on  account  of  premiums 
and  assessments,  and  that  the  interest  there- 
on amounted  to  $1,012.35,  making  a  total  of 
$2,58635,  but  that  the  appellee  was  entitled 
to  recover  only  the  moneys  paid  by  her  with- 
in six  years  before  the  commencement  of  the 
action,  with  interest  thereon.    The  cross-er- 
ror assigned  by  the  appellee  calls  in  ques- 
tion the  correctness  of  the  conclusion  limit- 
ing the  appellee's  right  of  recovery  to  the 
sums  paid  by  her  within  six  years  before  the 
commencement  of  the  action,  and  we  are 
asked  to  grant  her  affirmative  relief,  by  re- 
quiring a  restatement  of  this  conclusion  of 
law.    It  Is  well  settled  that  this  court  has 
the  right  to  grant  such  relief  to  the  appellee, 
even  where  the  judgment  is  not  reversed. 
In  discussing  the  subject  of  the  assignment 
of  cross-errors  by  the  appellee,  this  court  said 
in  Feder  v.  Field,  117  Ind.  386,  888,  20  X.  B. 
129:   "The  rule  [allowing  the  assignment  of 
cross-errors]  which  has  so  long  prevailed,  and 
which  we  here  sanction  and  carry  to  its  just 
and  logical  result,  does  no  injustice  to  any 
party.    It  prevents  a  multiplicity  of  appeals, 
and  yet  presents  for  adjudication  the  rights 
of  all  the  parties  properly  brought  before 
the  court    It  enables  the  court  to  finally,  ad- 
judicate upon  the  whole  controversy.    It  pre- 
vents one  party  from  taking  an  advantage  of 
the  other  by  appealing,  and,  after  the  assign- 
ment of  cross-errors,  dismissing  the  appeal 
and  carrying  the  entire  case  out  of  court.     It 
brings  the  practice  on  appeal  into  harmony 
with  the  practice  in  the  trial  courts,  and  gives 
uniformity  and  consistency  to  our  system  of 
procedure.    It  simplifies  the  practice,  and  yet 
preserves  all  rights.    In  deciding  that  cross- 
errors  may  be  assigned,  we  do  not  by  any 
means  decide  that  it  Is  necessary  to  con- 
sider them  in  every  instance.    Nor  do  we  de- 
cide that  they  are  always,  or  even  gener- 


ally, of  controlling  effect  If,  for  .instance, 
ail  that  the  appellee  asks  Is  an  affirmance 
of  the  judgment,  then  all  that  it  is  necessary 
to  do,  in  cases  where  an  affirmance  can 
be  reached  by  disposing  of  the  errors  assign- 
ed by  the  appellant,  Is  simply  to  consider  and 
decide  the  questions  presented  by  the  appel- 
lant's assignment  It  is  not  every  case 
where  cross-errors  will  entitle  the  appellee 
to  affirmative,  relief,  for  in  many  cases  they 
can  do  no  more  than  prevent  a  reversal  or 
settle  a  question  of  costs.  Where,  however, 
the  entire  record  and  all  the  parties  are 
properly  before  the  court  on  appeal,  and  it  is 
manifest  from  the  record  before  the  court 
that  the  appellee  has  not  received  the  relief 
j  to  which  he  was  entitled,  this  court  may  dl- 
|  rect  that  It  be  awarded  him.  •  ♦  *  With 
such  a  record  before  us,  all  questions  should 
be  decided,  for  otherwise  the  assignment  of 
cross-errors  would  be  an  idle  ceremony." 
Patoka  Tp.  v.  Hopkins,  131  Ind.  142,  30  N.  B. 
806,  31  Am.  St  Rep.  417;  Johnson  v.  Culver, 
116  Ind.  278,  19  N.  E.  120;  Thomas  v.  Sim- 
mons, 103  Ind.  538,  547,  2  N.  B.  203,  3  N.  E. 
381;  2  Ency.  PI.  &  Pr.  070.  The  money  re- 
ceived by  the  appellant  from  the  appellee  on 
account  of  premiums  and  assessments  on  the 
policy  was  so  received,  with  the  knowledge 
and  consent  of  the  appellee,  to  be  applied 
in  discharge  of  supposed  obligations  arising 
out  of  the  transaction  between  the  parties. 
Until  the  discovery  by  the  appellee  that  the 
policy  was  void,  and  her  rescission  of  It,  the 
moneys  so  paid  were  held  by  the  appellant, 
with  her  apparent  consent,  as  lts^own.  Un- 
der the  particular  circumstances  of  this  case, 
we  think  a  demand  was  necessary  before 
bringing  the  action.  The  statute  of  limita- 
tions did  not  begin  to  run  until  such  demand 
was  made,  or  until  the  disavowal  of  the  con- 
tract by  the  appellant  Then,  too,  the  con- 
tract on  the  part  of  the  appellant  was  whol- 
ly executory,  and  on  the  part  of  the  appellee 
it  was  a  continuous  one.  Taggart  v.  Tevan- 
ny,  1  Ind.  App.  330,  357,  27  N.  B.  511;  Littler 
v.  Smiley,  0  Ind.  116;  Purviance  v.  Purvlance, 
14  Ind.  App.  269,  272,  42  N.  B.  364.  Until 
June  13,  1900,  both  the  appellant  and  the 
appellee  treated  the  contract  of  insurance  as 
a  valid  one,  and  acted  under  it.  We  think  It 
clear  that  the  statute  did  not  begin  to  run 
against  the  claim  of  the  appellee  until  June 
13,  1900. 

The  trial  court  allowed  interest  upon  the 
claim  of  the  appellee  from  the  date  of  the 
payment  of  the  several  premiums. "  We  find 
no  authority  for  this  action  of  the  court,  and 
we  have  been  referred  to  none.  The  provi- 
sion of  the  statute  on  this  subject  is  that 
interest  shall  be  allowed  on  money  had  and 
received  for  the  use  of  another,  and  retained 
without  his  consent  Burns'  Rev.  St.  1901, 
i  7045.  According  to  our  view  of  the  case,  in- 
terest should  be  calculated  on  the  sum  of  the 
premiums  and  assessments  paid  by  the  appel- 
lee to  the  appellant  only  from  the  date  of  the 
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demand  made  by  her  for  their  repayment 
Stanley's  Estate  v.  Pence,  66  N.  B.  51,  160 
Ind. — . 

Judgment  reversed  on  cross-error,  and  the 
Elkhart  circuit  court  Is  directed  to  restate  its 
second  conclusion  of  law  In  conformity  to 
this  opinion,  and  to  render  Judgment  in  favor 
of  the  appellee  and  against  the  appellant  for 
the  amount  due. 


(162  Ind.  278) 

KRAUSE  et  al.  v.  BOARD  OF  TRUSTEES 

OF  SCHOOL  TOWN  OF  CROTHERS- 

VILLE. 

(Supreme  Court  of  Indiana.   March  9,  1901.) 

CONTRACTS  —  DISCHAROB  —  IMPOSSIBILITY  OF 
PERFORMANCE-DESTRUCTION  OK  SUBJECT- 
MATTER— RIGHTS  OF  PARTIES— BREACH  OF 
CONTRACT— APPEAL-WAIVER  —  COLLATERAL 
CONTRACT— EFFECT. 

1.  The  fact  that  a  contractor  unnecessarily 
delayed  the  completion  of  an  annex  to  a  build- 
ing, although  he  had  ample  opportunity  to 
complete  it  before  performance  was  rendered 
impossible  by  the  destruction  of  the  old  build- 
ing and  the  annex  by  fire  caused  by  lightning, 
as  such  fact  had  nothing  to  do  with  the  de- 
struction, did  not  render  the  contractor  liable 
for  failure  to  perform  his  contract. 

2.  A  complaint  against  a  contractor  for  fail- 
ure to  perform  a  contract  to  build  an  annex 
to  a  building,  such  performance  having  been 
rendered  impossible  by  fire,  whicfi  alleged  a 
breach  in  the  contractor's  failure  to  proceed 
after  the  fire,  constituted  a  waiver  of  a  prior 
breach,  consisting  in  the  contractor's  unneces- 
sary delay  in  completing  the  building. 

8.  Where  a  contractor  agreed  to  build  an 
annex  to  a  building,  and  after  the  work  was 
nearly  completed  the  building  was  destroyed 
by  fire,  the  owner  could  not  impose  on  the  con- 
tractor an  obligation  to  complete  the  work  by 
offering  to  restore  the  old  building. 

4.  Where  a  buildiug  to  which  a  contractor 
had  agreed  to  build  an  annex  was  destroyed 
by  .fire,  the  owner's  remedy.  If  any,  was  in 
equitable  assumpsit  to  recover  for  advance- 
ments in  excess  of  expenditures;  but,  where  the 
contractor  had  expended  more  than  he  had  re- 
ceived under  the  contract,  the  payments  made 
which  bad  gone  Into  the  property  would  be 
treated  as  an  execution  of  the  contract  pro 
tanto,  leaving  the  loss,  as  it  had  fallen,  on  the 
respective  parties. 

6.  The  provision  of  a  contract,  for  the  con- 
struction of  an  annex  to  a  building,  that  the 
owner  should  not  be  "in  any  manner  answer- 
able, accountable  or  responsible  for  any  loss  or 
damage"  that  might  happen  to  the  work,  could 
not  be  extended  so  as  to  make  the  contractor 
answerable  for  a  destruction  of  the  original 
building  by  fire,  caused  by  lightning,  before 
the  completion   of  the   work. 

6.  The  fact  that,  had  an  annex  to  a  build- 
ing been  completed  by  the  contractor  without 
delay,  the  owner  might  have  insured  against 
the  fire  Which  destroyed  the  building  and  an- 
nex before  completion,  has  no  bearing  on  the 
question  of  the  contractor's  obligation  to  per- 
form his  contract  after  the  fire. 

7.  Where  a  contract  for  the  construction  of 
an  annex  to  a  building  provided  that  80  per 
cent,  of  the  value  of  the  material  and  labor 
furnished  should  be  paid,  on  the  presentation 
of  estimates,  while  the  work  progressed,  and 
the  balance  on  the  completion  of  the  work, 
and  the  building  was  destroyed  by  fire  after 
the  annex  was  almost  completed,  and  the  80 
per  cent,  had  been  paid,  the  contractor  was 
not  entitled  to  recover  anything  further,  either 
on  the  contract  or  on  a  quantum  meruit. 


Appeal  from  Circuit  Court,  Bartholomew 
County;  F.  T.  Hord,  Judge. 

Action  by  the  board  of  school  trustees  of 
the  school  town  of  Orothersvllle  •  against 
John  Krause  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Transferred 
from  the  Appellate  Court  under  Burns'  Ber. 
St  1901,  1 1337J,  subd.  2.    Reversed. 

Oscar  Montgomery,  Marshall  Hacker,  and 
W.  T.  Brannaman,  for  appellants.  Stansi- 
fer  A  Baker  and  S.  A.  Barnes,  for  appellee. 

GILLETT,  C.  J.  This  suit  was  Institut- 
ed by  appellee  to  recover  on  a  bond  executed 
by  appellants  for  the  faithful  performance 
of  a  building  contract.  Certain  of  the  ap- 
pellants, constituting  the  firm  of  John  Krause 
&  Cb.,  filed  a  cross-complaint  to  recover  for 
a  balance  unpaid  under  the  contract,  and  to 
this  they  added  a  paragraph  on  a  quantum 
meruit  Issues  were  Joined  on  the  plead- 
ings mentioned,  and  a  trial  resulted  in  a 
Judgment  in  favor  of  appellee  upon  its  com- 
plaint and  against  said  cross-complainants, 
on  the  issues  tendered  by  them.  Pursuant  to 
request  the  court  found  the  facts  specially. 
The  findings  are  very  long,  and  In  the  state- 
ment of  the  facts  so  found  we  shall  not  only 
summarize  many  of  the  findings,  but  shall 
omit  matters  which,  for  the  purposes  of  this 
opinion,  are  irrelevant 

In  October,  1898,  appellee  entered  Into  a 
contract  hi  writing  with  said  John  Krause 
&  Co.,  whereby  the  latter  agreed  to  furnish 
the  materials  for,  and  to  erect  and  finish, 
an  annex  to  a  school  building  belonging  to 
appellee,  and  to  make  certain  improvements 
upon  the  latter  building,  for  the  sum  of  $3,- 
863.35,  "to  be  paid  upon  tbe  completion  of 
the  work."  Appellee  agreed  hi  said  con- 
tract In  consideration  of  the  agreements  of 
said  firm  being  strictly  kept  that  it  would 
pay  said  sum  to  said  firm,  but  provision  was 
made  in  said  instrument  that  as  the  work 
progressed,  estimates  were  to  be  furnished 
by  the  architect  of  materlals«provided  and 
labor  performed,  on  which  80  per  cent  of 
tbe  value  of  said  material  and  labor  would 
be  paid  on  the  presentation  of  said  esti- 
mates, the  amount  so  paid  to  be  deducted 
from  tbo  final  estimate  which  the  contract 
provided  for.  Tbe  fifth  subdivision  of  said 
contract  was  as  follows:  "The  party  of  tbe 
first  part  [the  school  town]  shall  not  be  in 
any  manner  answerable,  accountable  or  re- 
sponsible for  any  loss  or  damage  that  shall 
or  may  happen  to  said  work  or  any  part 
thereof,  or  for  any  of  the  materials  or  any- 
thing used  or  employed  In  finishing  the 
same."  Appellee  reserved  the  right  In  said 
contract  to  place  in  position  the  beating  ap- 
paratus and  furniture  at  such  times  as  It 
saw  fit  Tbe  specifications  attached  to  the 
contract  provided  that  all  the  work,  when 
finished,  was  to  be  turned  over  perfect,  com- 
plete, and  undamaged  in  every  particular; 
that  the  whole  work  was  to  be  Inspected  aa 
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tt  went  on,  and  was  to  be  accepted  by  the 
owner  and  architect  before  a  final  settle- 
ment was  made.  The  character  of  the  bond 
Is  Indicated  above.  The  building  to  which 
said  annex  was  to  be  attached  was  a  two- 
story  brick  structure,  and  the  annex  was  of 
the  same  height  For  a  distance  of  42  feet 
the  west  wall  of  the  old  building  was  to  be 
the  east  wall  of  the  new  structure.  The  an- 
nex was  to  be  so  compactly  and  substantially 
Joined  to  the  old  building  as  to  constitute 
one  building.  OnC  end  of  the  lower  sill  or 
cord  of  the  roof  trusses  was  required  to  rest 
on  said  old  wall,  and  the  roof  plates  of  the 
new  building  were  to  be  fastened  to  the  roof 
plates  of  the  other  building.  The  halls  of 
the  two  buildings  were  to  be  arranged  so 
that  they  would  be  continuous.  Krause  & 
Co.  were  also  required  under  their  contract 
to  do  considerable  work  on  the  old  build- 
ing, such  as  excavating,  putting  in  under- 
pinning, building  a  concrete  floor,  raising 
the  tower,  and  doing  the  mason  work  in 
connection  with  the  installing  of  the  heating 
apparatus.  On  July  24,  1899,  said  firm  had 
progressed  with  Its  work  until  it  would  have 
cost  but  136  to  complete  the  same,  there  be- 
ing but  one  coat  of  paint  and  of  varnish  nec- 
essary to  finish  such  undertaking;  the  value 
of  the  work  don*  and  materials  furnished  at 
that  time,  the  court  found  to  be  but  $35  less 
than  the  contract  price.  On  the  day  afore- 
said the  old  building  was  struck  by  light- 
ning and  thereby  set  fire  to,  and  everything 
Inflammable  in  both  buildings  was  destroyed 
by  such  fire.  As  a  result  of  the  fire  said 
common  wall  partially  fell,  and  was  so  weak- 
ened that  it  had  to  be  taken  down.  The  re- 
maining walls  of  the  old  building  were  also 
ser'ously  injured.  The  court  found  that  all 
that  could  have  been  done  upon  the  old 
building  after  the  fire,  under  said  contract, 
was  to  build  up  th»  retaining  walls  in  the 
fureare  rooms  to  the  floor  line.  It  was  fur- 
ther found  that  it  would  have  been  impossi- 
ble for  said  contractors  to  build  the  roof  of 
the  annex,  as  provided  for  In  the  contract, 
without  said  common  wa'l,  and  that  without 
It  the  remainder  of  said  structure,  if  built, 
would  have  been  weak.  With  the  exception 
of  a  few  days'  work  done  by  two  men  dur- 
ing the  week  before  the  fire,  no  work  bad 
been  done  by  said  firm  on  said  contract,  ac- 
cording to  the  findings,  after  May  26,  1899. 
The  court  found  that  said  firm  could  have 
completed  its  contract  by  June  15,  1899,  and 
that  it  unreasonably  and  without  excuse  de- 
layed the  completion  of  said  work.  It  is 
shown  that  appellee  had  advanced  to  said 
firm,  prior  to  said  fire,  approximately  80 
per  cent  of  the  contract  price.  No  estimates 
had  been  made  or  demanded.  The  conclud- 
ing findings  of  the  court  show  that  after  .the 
fire  appellee  requested  said  firm  to  complete 
Its  contract;  that  the  -firm  refused  to  do  so, 
for  the  assigned  reason  that  the  old  build- 
ing was  not  in  such  condition  as  to  make 
sues  work  possible;   that  appellee  then  of- 


fered to  restore  the  old  building,  so  that  the 
firm  might  complete  its  contract  but  that 
the  firm  refused  to  agree  to  do  so;  that  ap- 
pellee then  demanded  that  said  firm  pay 
back  the  money  advanced  on  the  work, 
which  demand  was  refused. 

The  questions  involved  in  this  case  are  In 
many  respects  quite  novel,  at  least  so  far  as 
this  court  Is  concerned.  The  ancient  case 
of  Paradine  v.  Jane,  Aleyn  26,  Is  often  re- 
ferred to  In  the  discussion  of  the  question 
as  to  whether  a  covenant  will  be  discharged 
by  a  subsequent  event,  happening  without  the 
default  of  the  covenantor,  which  renders  per- 
formance Impossible.  That  case  was  an  ac*. 
tlon  of  debt  to  recover  rent  The  defendant 
answered  that  he  had  been  dispossessed  by 
an  alien  army,  which  had  occupied  the  prem- 
ises until  sf ter  the  lease  expired.  There  was 
no  answer  as  to  one  quarter.  The  court 
said:  "Where  the  law  creates  a  duty  or 
charge,  and  the  party  la  disabled  to  perform 
It  without  any  default  In  him,  there  the  law. 
will  excuse  him;  •  •  •  but  where  the 
party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make 
it  good,  notwithstanding  any  accident  by 
Inevitable  necessity,  because  he  might  have 
provided  against  it  by  his  contract"  It  will 
be  seen  that  that  case  did  not  involve  «. 
question  as  to  a  covenant  which  it  had  be- 
come Impossible  to  perform,  since  the  de- . 
fendant  could  pay  rent  modo  et  forma  as  he 
had  covenanted,  notwithstanding  the  evic- 
tion. We  regard  it  as  thoroughly  settled  that 
the  words  of  a  mere  general  covenant  will 
not  be  construed  as  an  undertaking  to  an- 
swer for  a  subsequent  event  happening  with- 
out the  fault  of  the  covenantor,  which  ren- 
ders performance  of  the  covenant  itself  not 
merely  difficult  or  relatively  impossible,  but 
absolutely  impossible,  owing  to  the  act  of 
God,  the  act  of  the  law,  or  the  loss  or  de- 
struction of  the  subject-matter  of  the  con 
tract  Where  performance  Is  thus  rendered 
impossible,  the  Inquiry  naturally  arises  as 
to  whether  there  was  a  purpose  to  covenant- 
against  such  ao  extraordinary  and  therefore 
presumably  unapprehended  event  the  hap- 
pening of  which  it  was  not  within  tbe  power 
of  the  covenantor  to  prevent  The  tempest 
for  instance,  may  destroy  that  which  must 
exist  If  performance  of  the  covenant  is  to  re- 
main possible,  and  it  would  seem  evident  In 
such  a  case  that  it  was  not  within  the  con- 
templation of  the  parties  that  the  maker  of 
the  covenant  should  answer  in  damages  for 
what  he  could  in  no  wise  control.  But  on 
the  other  hand,  a  person  entering  into  a 
charter  party  might  be  answerable  for  de- 
lay caused  by  adverse  winds,  since  it  would 
be  presumed  that  the  parties  contracted  with 
such  a  possibility  In  mind.  Bhubrick  v..  Sal- 
mond,  3  Burr.  1637.  A  well-known  English 
writer  on  the  law  of  contracts  says:  "By 
the  modern  understanding  of  tbe  law,  we  are 
not  bound  to  seek  for  a  general  definition  of 
the  act  of  God'  or  vis  major,  but  only  to 
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ascertain  what  kind  of  events  were  within 
the  contemplation  of  the  parties;"  and  he 
farther  says  upon  the  same  point:  "We  can- 
not arrive,  then,  at  any  more  distinct  concep- 
tion than  this:  An  event  which,  as  between 
the  parties  and  for  the  purpose  of  the  matter 
In  hand,  cannot  be  definitely  foreseen  or  con- 
trolled. In  other  words,  we  are  thrown  back 
upon  the  nature  and  construction  of  the  par- 
ticular contract"  Pollock,  Prin.  of  Con- 
tracts, 262.  In  Hayes  v.  BlckerstafT,  Vaugh. 
118,  122,  It  was  declared  "that  a  man's  cov- 
enant shall  not  be  strained  so  as  to  be  un- 
reasonable, or  that  It  was  Improbable  to  be 
so  intended,  without  necessary  words  to 
make  it  such,  for  It  is  unreasonable  to  sup- 
pose a  man  should  covenant  against  the  tor- 
tious acts  of.  strangers,  Impossible  for  blm 
to  prevent,  or,  probably,  to  attempt  prevent- 
ing." 

The  leading  case  upon  the  subject  of  sub- 
sequent events  rendering  performance  of 
covenants  impossible  Is  Bally  v.  Gresplgny, 
4  Q.  B.  L.  R.  180.  In  that  case  a  lessor  had 
covenanted  that  neither  he  nor  his  heirs  or 
assigns  would  allow  any  building  on  a  piece 
of  land  of  the  lessor's  fronting  the  demised 
premises.  A  railway  company  purchased 
this  land  under  the  compulsory  powers  of  a 
subsequent  act  of  Parliament,  and  erected 
a  station  upon  It  It  was  held  that  the  rail- 
way company,  coming  in  under  compulsory 
powers,  whom  the  covenantor  could  not  bind 
by  any  stipulation,  was  "a  new  kind  of  as- 
sign, such  as  was  not  In  the  contemplation 
of  the  parties  when  the  contract  was  en- 
tered Into,"  and  that  therefore  the  covenantor 
was  discharged  In  the  course  of  the  opin- 
ion the  court  said-  "There  can  be  no  doubt 
that  a  man  may,  by  an  absolute  contract 
bind  himself  to  perform  things  which  sub- 
sequently become  Impossible,  or  to  pay  dam- 
ages for  nonperformance;  and  this  construc- 
tion is  to  be  put  upon  an  unqua  lifted  under- 
taking, where  the  event  which  causes  the 
Impossibility  was  or  might  have  been  antici- 
pated and  guarded  against  in  the  contract 
or  where  the  Impossibility  arises  from  the 
act  or  default  of  the  promisor.  But  where 
the  event  Is  of  such  a  character  that  It  can- 
not reasonably  be  supposed  to  hove  been  in 
the  contemplation  of  the  contracting  parties 
when  the  contract  was  made,  they  will  not 
be  held  bound  by  general  -words  which, 
though  large  enough  to  include,  were  not 
used  with  reference  to  the  possibility  of  the 
particular  contingency  -which  afterwards  hap- 
pens. It  is  on  this  principle  that  the  act  of 
God  is  in  some  cases  said  to  excuse  the 
breach  of  a  contract  This  is,  In  fact  an 
Inaccurate  expression,  because,  where  it  is 
an  answer  to  a  complaint  of  an  alleged  breach 
of  contract  that  the  thing  done  or  left  un- 
done was  so  by  the  act  of  God,  what  la 
meant  Is  that  It  was  not  within  the  con- 
tract; for,  as  it  is  observed  by  Maule,  J., 
In  Canham  v.  Berry.  15  C.  B.  610  (E.  C.  L.  R. 
vol.  80),  24  U  J.  O.  P.  106,  a  man  might  by 


apt  words  bind  himself  that  It  shall  rain 
tomorrow  or  that  he  will  pay  damages.  This 
la  the  explanation  of  the  case  put  by  Lord 
Coke  in  Shelley's  Case,  1  Rep.  98a:  'If  a  lessee 
covenants  to  leave  a  wood  in  as  good  a  plight 
as  the  wood  was  at  the  time  of  the  lease,  and 
afterwards  the  trees  are  blown  down  by 
tempests,  he  is  discharged  of  his  covenant 
because  it  was  thought  that  the  covenant  was 
intended  to  relate  only  to  the  tenant's  own 
acts,  and  not  to  an  event  beyond  his  control, 
producing  effects  not  In  his  power  to  rem- 
edy.' See  Shep.  Touch.  173.  It  Is  on  this 
principle  that  It  has  been  held  that  an  Im- 
possibility, arising  from  an  act  of  the  Legis- 
lature subsequent  to  the  contract  dischargee 
the  contractor  f)-om  liability." 

In  Singleton  v.  Carroll,  6  J.  J.  Marsh.  527, 
22  Am.  Dec.  95,  It  was  held  that  the  de- 
fendant was  not  liable  upon  his  covenant  to 
return  a  slave  who,  without  the  fault  of  the 
defendant  bad  run  away.  It  was  there  said: 
"The  true  ground,  however,  generally,  upon 
which  In  such  cases  to  rest  the  defense  of 
the  covenantor,  Is  that  the  loss  la  not  to  be 
considered  as  provided  against  by  a  general 
covenant"  See,  also.  Pollard  T.  Schaaffer, 
1  Da  II.  210.  1  L.  Ed.  104, 1  Am.  Dec.  239. 

It  has  been  questioned  whether  a  Ore  caus- 
ed by  lightning  is  "an  act  of  God,"  since 
fire  can  be  prevented  and  also  extinguished, 
but  we  need- not  consider  this  point  As  to 
a  general  covenant  It  Is  the  law  that  the 
destruction  of  the  subject-matter  of  the  con- 
tract, thereby  creating  a  physical  or  natural 
impossibility  Inherent  in  the  nature  of  the 
thing  to  be. performed,  whether  occasioned 
by  vis  major  or  otherwise,  will  discharge 
the  covenant,  provided  the  event  occurred 
without  the  fault  of  the  covenantor. 

The  destruction  l>efore  completion  of  a 
house  which  a  contractor  had  covenanted  to 
furnish  materials  for,  and  to  erect  and  com- 
plete, will  not  relieve  him,  for  performance 
is  not  thereby  rendered  impossible,  since  he 
may  build  a  new  house;  but  If  the  contract 
Is  to  bestow  labor  and  materials  upon  a 
particular  building,  it  is  obvious  that  Its  de- 
struction prevents  a  compliance  with  the  un- 
dertaking. Pollock  states  that  It  Is  the  ad- 
mitted rule  of  English  law  that  If  a  chat- 
tel perish  without  the  vendor's  fault,  per- 
formance Is  excused,  although  the  promise 
is  In  words  positive.  Prin.  of  Cont  283. 
Chltty  says:  "But  In  contracts  from  the  na- 
ture of  which  it  is  apparent  that  the  par- 
ties contracted  on  the  basis  of  the  continu- 
ed existence  of  a  given  person  or  thing,  a 
condition  is  Implied  that  if  the  performance 
become  Impossible  from  the  perishing  of  the 
person  or  thing,  that  shall  excuse  such  per- 
formance."   2  Contracts  (11th  Am.  Ed.)  1076. 

In  Taylor  v.  Caldwell,  3  Best  &  Smith,  826, 
where  a  music  hall,  engaged  for  concerts, 
had  been  accidentally  destroyed  by  fire,  it  was 
held  that  both  parties  were  thereby  excused 
from  the  contract  because  the  general  rule 
requiring  absolute  performance  "is  only  ap- 
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plicable  when  the  contract  Is  positive  and 
absolute,  and  not  subject  to  any  condition, 
expressed  or  Implied."  It  was  there  also 
held  that  "where,  from  the  nature  of  the 
contract,  It  appears  that  the  parties  must 
from  the  beginning  have  known  that  it 
could  not  be  fulfilled  unless,  when  the  time 
for  the  fulfillment  of  the  contract  arrived, 
some  particular  specified  thing  continued  to 
exist,  so  that;  when  entering  into  the  con- 
tract, they  must  have  contemplated  such 
continuing  existence  as  the  foundation  of 
what  was  to  be  done,  there,  in  the  absence 
of  any  express  or  Implied  warranty  that  the 
thing  shall  exist,  the  contract  is  not  to  be 
construed  as  a  positive  contract,  but  as  sub- 
ject to  an  implied  condition  that  the  par- 
ties shall  be  excused  in  case,  before  breach, 
performance  becomes  impossible  from  the 
perishing  of  the  thing  without  the  default  of 
the  contractor."  See,  also,  Womack  v.  Mc- 
Qnarry,  28  Ind.  103,  92  Am.  Dec.  806;  Jamie- 
son  v.  Ind.,  etc.,  Co.,  128  Ind.  556,  28  N.  EL 
76, 12  L.  R.  A.  '652;  Lord  v.  Wheeler,  1  Gray, 
282;  Schwartz  v.  Saunders,  46  111.  18;  Walker 
v.  Tucker,  70  111.  527;  Lorlllard  v.  Clyde,  142 
N.  Y.  456,  37  N.  E.  489,  24  L.  R.  A.  113; 
Niblo  v.  Binnse,  »40  N.  Y.  476;  Brumby  v. 
Smith,  3  Ala.  123;  Cook  v.  McCabe,  53  Wis. 
250,  10  N.  W.  507,  40  Am.  Rep.  765;  Haynes 
v.  Second  Baptist  Church,  88  Mo.  285,  57  Am. 
Rep.  413;  Hall  v.  School  Dist,  24  Mo.  App. 
213;  Anglo-Egyptian  Nav.  Co.  v.  Rennie,  I* 
R.  10  0.  P.  271;  Piatt  on  Covenants,  582; 
9  Cyc  631,  and  cases  cited. 

The  case  of  Butterfleld  v.  Byron,  153  Mass. 
617,  27  N.  E.  667,  12  L.  R.  A.  571,  25  Am.  St 
Rep.  654,  Is  quite  in  point  The  court  In  that 
case,  by  Knowlton,  J.,  said:  "The  funda- 
mental question  in  the  present  case  is,  what 
is  the  true  Interpretation  of  the  contract? 
Was  the  house,  while  In  the  process  of  erec- 
tion, to  be  In  the  control  and  at  the  sole 
risk  of  the  defendant  or  was  the  plaintiff 
to  have  a  like  interest  as  the  builder  of  a 
part  of  It?  Was  the  defendant's  undertak- 
ing to  go  on  and  build  and  deliver  such  a 
house  as  the  contract  called  for,  even  If  he 
should  be  obliged  again  and  again  to  begin 
anew  on  account  of  the  repeated  destruction 
again  and  again  of  a  partly  completed  build- 
ing by  inevitable  accident  or  did  his  con- 
tract relate  to  one  building  only,  so  that  it 
would  be  at  an  end  if  the  building,  when 
nearly  completed,  should  perish  without  bis 
fault?  It  is  to  be  noticed  that  his  agreement 
was  not  to  build  a  house,  furnishing  all  the 
labor  and  materials  therefor.  His  contract 
was  of  a  very  different  kind.  The  specifica- 
tions are  Incorporated  In  It  and  It  appears 
that  It  was  an  agreement  to  contribute  cer- 
tain labor  and  materials  towards  the  erection 
of  a  house,  on  land  of  the  plaintiff,  towards 
the  erection  of  which  the  plaintiff  himself 
was  to  contribute  other  labor  and  materials, 
which  contributions  would  together  make  a 
completed  house.  The  grading,  excavating, 
stonework,  brickwork,  painting,  and  plumb- 


ing were  to  be  done  by  the  plaintiff.  Im-' 
mediately  before  the  fire,  when  the  house 
was  nearly  completed,  the  defendant's  con- 
tract so  far  as  it  remained  unperformed, 
was  to  finish  a  house  on  the  plaintiff's 
land,  which  had  been  constructed  from  ma- 
terials and  by  labor  furnished  In  part  by  the 
plaintiff  and  in  part  by  himself.  He  was  no 
more  responsible  that  the  house  should  con- 
tinue in  existence  than  the  plaintiff  was. 
Looking  at  the  situation  of  the  parties  at  that 
time,  It  was  like  a  contract  to  make  re- 
pairs on  the  house  of  another.  His  under- 
taking and  duty  to  go  on  and  finish  the 
work  was  upon  an  implied  condition  that 
the  house,  the  product  of  their  Joint  contribu- 
tions, should  remain  in  existence.  The  de- 
struction of  It  by  fire  discharged  him  from 
his  contract" 

Counsel  for  appellee  attach  much  impor- 
tance to  the  fact  that  under  the  findings  of 
the  trial  court  the  firm  of  John  Krause  & 
Co.  had  full  opportunity  to  perform  its  con- 
tract before  the  fire  occurred.  It  Is  insist- 
ed that  this  case  does  not  fall  within  the 
general  rule,  because  some  of  the  authorities 
proceed  on  the  supposition  that  the  reason 
for  nonliability  upon  the  part  of  the  cove-' 
nantor  rests  on  the  fact  that  the  other 
party  impliedly  covenants  that  the  premises 
shall  remain  In  condition  for  a  sufficient 
length  of  time  to  permit  the  promisor  to 
perform  his  contract  It  may  well  be  said, 
as  we  have  seen  that  Mr.  Ohitty  states,  that 
a  condition  is  implied  that  If  the  perform- 
ance becomes  Impossible  from  the  perishing 
of  the  person  or  thing,  that  shall  excuse  per- 
formance. Such  a  construction  would  be  a 
fair  example  of  the  doctrine,  laid  down  by 
one  of  the  old  writers,  that  "constructions 
are  to  be  with  equity  and  moderation,  to 
moderate  the  rigor  of  the  law."  Grounds  of 
Law  and  Equity,  38  Ca.  49.  We  think  the 
case  is  one  for  the  application  of  the  rule 
declared  by  Lord  Bacon,  that  "general  words 
are  restrained  according  to  the  nature  of  the 
thing  or  person."  Max.  Reg.  10;  Whart 
Max.  207.  We  fall  to  perceive  why  the  cov- 
enantor should  be  charged  with  a  breach 
that  had  nothing  to  do  with  the  impossibil- 
ity, and  we  cannot  understand  how  the  cove- 
nantor can  be  relieved  upon  performance 
becoming  Impossible  before  breach,  on  the 
theory  that  the  covenantee  had  violated  his 
implied  undertaking  that  the  premises  should 
continue  In  a  fit  condition,  where  it  was 
impossible  for  him  to  prevent  the  happening 
of  the  event.  The  view  that  what  is  made 
an  excuse  for  the  covenantor  is  to  be  treated 
as  a  breach  by  the  covenantee  has  been  ex- 
ploded by  Appleby  v.  Myers,  L.  R.  2  C.  P. 
651. 

The  breach  of  contract  on  the  part  of  the 
firm,  set  out  In  the  trial  court's  findings,  bad 
nothing  to  do  with  the  burning  of  the  build- 
ing. As  observed  in  Pollard  v.  Schaaffer,  1 
Dall.  210,  1  L  Ed.  104,  1  Am.  Dec.  239,  the 
property  would  have  alike  perished  In  the 
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bands  of  the  other  party.  The  firm  had  pro- 
ceeded to  a  point  where  the  undertaking 
lacked  but  little  of  completion,  and  after 
the  fire,  when  a  demand  to  restore  the  work 
was  made,  the  answer  that  performance 
was  Impossible  was  as  sufficient,  since  the 
firm  was  not  to  blame  for  the  destruction  of 
the  building,  as  It  would  have  been  had  the 
fire  occurred  before  the  breach  relied  on. 
Appellee's  complaint  does  not  proceed  upon 
the  theory  that  the  prior  delay  was  a  breach. 
The  theory  of  that  pleading  Is  that  the 
breach  lay  in  the  failure  to  proceed  with  the 
execution  of  the  contract  after  the  fire.  The 
pursuit  of  said  firm  on  the  latter  ground 
was  a  waiver  of  the  prior  breach,  since  the 
two  theories  are  diametrically  opposed  to 
each  other.  If  the  position  were  taken  that 
the  delay  was  a  breach  which  appellee  had 
taken  advantage  of  to  terminate  the  right 
of  performance  and  to  seek  damages  on  the 
contract,  the  very  assuming  of  that  position 
involves  the  view  that  appellee  had  devolved 
upon  it  the  ownership  of  the  building  In  its 
then  state,  together  with  the  responsibility 
of  ownership  under  the  rule  res  perllt  dom- 
ino, thus  limiting  the  damages  to  the-  cost 
of  completion,  or  $35.  But  this  breach  had 
to  be  passed  over,  in  order  that  it  might 
be  asserted  that  said  firm  should  have  pro- 
ceeded, with  the  work  after  the  fire,  and 
with  the  assumption  of  the  latter  position 
the  prior  breach  ceased  to  be  a  factor  in  the 
case. 

We  do  not  think  that  the  rights  of  the 
parties  were  changed  by  the  offer  of  ap- 
pellee to  restore  the  old  building.  The  of- 
fer was  made  for  the  purpose  of  changing 
legal  rights.  There  la  no  equity  In  a  case 
of  this  kind,  where  the  contractors  have  ex- 
pended more  money  than  they  received  in 
the  execution  of  the  contract  There  must 
be  a  loss  to  some  one.  As  observed  by 
Lord  Ellenborough,  In  Barker  v.  Hodgson, 
8  Mau.  &  Selw.  267,  "The  question  is,  on 
iwhich  side  the  burden  is  to  fall."  When 
said  firm  entered  Into  the  original  contract, 
the  old  building  was  standing,  and  It  bad 
a  right  to  proceed  presently  with  its  con- 
tract Appellee  has  no  equity  to  demand 
that  said  firm  carry  out  its  contract  after 
waiting  until  the  old  building  can  be  restor- 
ed, or  that  said  firm  accommodate  Itself  to 
a  new  undertaking  which  would  be  different 
from  the  particular  work  which  it  obligated 
itself  to  do. 

There  have  been  decisions  to  the  effect 
that  substantial  performance  of  covenants 
will  be  required  where  exact  performance 
has  become  Impossible.  This  proposition  is 
no  doubt  true,  as  a  general  rule,  especially 
In  equity.  Eaton  v.  Lyon,  3  Ves.  Jr.  690. 
If  the  essence  of  an  undertaking  can  be 
performed,  that  will  be  required.  Thus,  if 
a  man  covenants  to  build  and  complete  a 
bouse  by  a  certain  day,  the  existence  of  the 
plague  will  excuse  him,  but  he  will  be  re- 
quired  to  perform    bis    undertaking  after- 


wards. Bacon's  Abr.  Conditions  (2).  But 
the  particular  class  of  cases  to  which  our 
inquiries  relate  seems  to  be  distinguishable 
in  that  such  cases  proceed  on  the  theory 
that  the  covenantor  did  not  presumptively, 
by  bis  general  words,  contract  against  that 
which  afterwards  rendered  performance  im- 
possible, if  caused  by  the  vis  major  or  the 
loss  or  destruction  of  the  subject-matter.  If 
he  did  not  covenant  against  such  possibili- 
ties, there  is  no  basis  for  requiring  him  to 
perform  as  near  as  may  be.  Lord  Coke 
states,  in  his  note  to  Shelley's  Case  (1  Rep. 
98a),  that  if  a  lessee  covenants  to  leave  a 
wood  In  as  good  a  plight  as  it  was  at  the 
time  of  the  lease,  and  the  trees  are  blown 
down  by  tempests,  "he  is  discharged  [our 
italics]  of  his  covenant  quia  impotentia  ex- 
cusat  legem";  and  this  was  said,  as  point- 
ed out  in  Pollard  v.  Schaaffer,  supra,  al- 
though it  was  obvIouB  that  the  lessee  might 
have  planted  new  trees,  or  rendered  dam- 
ages In  lieu  of  those  which  had  fallen. 
It  seems  to  us  that  if  the  covenantee  has 
any  remedy,  where  a  particular  building  la 
accidentally  destroyed,  it  must  be  in  as- 
sumpsit to  recover,  ex  cequo  et  bono,  for 
advancements  in  excess  of  expenditures,  if 
any;  but  where,  as  here,  the  contractor  bad 
paid  out  more  than  he  has  received,  we 
think  that  the  payments  made,  which  have 
gone  into  the  property,  must  be  treated  as 
an  execution  of  the  contract  pro  tanto,  leav- 
ing the  rule  to  prevail,  "Res  perllt  domino." 
See  Anglo-Egyptian  Nav.  Co.  v.  Kennie,  L. 
B.  10  O.  P.  271. 

Another  consideration  must  be  borne  in 
mind  with  reference  to  the  asserted  obliga- 
tion of  the  firm  to  rebuild  if  appellee  re- 
stored the  old  building,  and  that  Is  that  ap- 
pellee was  not  under  a  corresponding  obliga- 
tion to  rebuild  for  the  accommodation  of 
said  firm.  Suppose  that  the  fire  had  occur- 
red before  the  work  on  the  annex  had  pro- 
gressed to  any  considerable  extent;  would 
the  school  town  have  been  required  to  re- 
store its  building,  that  the  firm  might  avail 
itself  of  its  contract?  Obviously  not  The 
occurrence  of  a  fire  which  practically  de- 
stroyed the  original  building  put  such  a 
different  aspect  on  the  face  of  things  that 
it  could  not  be  said  that  it  was  within  the 
contemplation  of  the  parties,  when  they  en- 
tered Into  the  contract  that  if  a  fire  occur- 
red, the  old  building  should  be  restored. 
The  observations  of  the  court  in  Butterfield 
v.  Byron,  supra,  are  quite  to.  the  point  up- 
on the  matter  now  under  consideration.  "It 
seems  very  clear,"  said  the  court  in  that 
case,  "that  after  the  building  was  burned, 
and  just  before  the  day  fixed  for  the  com- 
pletion of  the  contract  the  defendant  could 
not  have  compelled  the  plaintiff  to  do  the 
grading,  excavating,  stonework,  brickwork; 
painting,  and  plumbing  for  another  house  of 
the  same  kind.  The  plaintiff  might  have  an- 
swered, 'I  do  not  desire  to  build  another 
house,  which  cannot  be  completed  until  long 
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after  the  date  at  which  I  desired  to  use  my 
house.  My  contract  related  to  one  house. 
Since  that  has  been  destroyed  without  my 
fault.  I  am  under  no  further  obligation.'  If 
the  plaintiff  could  successfully  have  made 
this  answer  to  a  demand  by  the  defendant 
that  he  should  do  his  part  towards  the  erec- 
tion of  a  second  building,  then,  certainly, 
the  defendant  can  prevail  on  a  similar  an- 
swer in  the  present  suit  In  other  words, 
looking  at  the  contract  from  the  plaintiffs 
position,  it  seems  manifest  that  he  did  not 
agree  to  furnish  the  work  and  materials,  re- 
quired of  him  by  the  specifications,  for  more 
than  one  house,  and,  if  that  was  destroyed 
by  an  Inevitable  accident  just  before  its 
completion,  he  was  not  bound  to  build  an- 
other, or  to  do  anything  further  under  his 
contract  If  the  plaintiff  was  not  obliged 
to  make  his  contribution  of  work  and  ma- 
terials towards  the  building  of  a  second 
house,  neither  was  the  defendant.  The 
agreement  of  each  to  complete  the  perform- 
ance of  the  contract  after  a  building,  the 
product  of  their  Joint  contributions,  had 
been  partly  erected,  was  on  an  implied  con- 
dition that  the  building  should  continue  in 
existence.  Neither  can  recover  anything  of 
the  other  under  the  contract,  for  he  has  not 
performed  the  contract  so  that  its  stipula- 
tions can  be  availed  of."  See,  also,  Board 
of  Com'ra,  Crawford  Co.,  v.  Louisville,  etc., 
B.  Co.,  39  Ind.  192,  200. 

It  is  contended  by  counsel  for  appellee 
that  the  provision  of  the  contract  that  the 
school  town  "shall  not  be  in  any  manner 
answerable,  accountable,  or  responsible  for 
any  loss  or  damage  that  shall  or  may  hap- 
pen to  said  work  or  any  part  thereof," 
amounted  to  a  special  provision  which  guard- 
ed against,  any  implication  that  would  leave 
appellee  to  bear  any  part  of  the  loss  or  dam- 
age. We  fail  to  apprehend  how  this  provi- 
sion, designed  as  a  shield,  can  be  converted 
into  a  sword.  So  far  as  the  principal  action 
is  concerned,  no  one  is  endeavoring  to  hold 
appellee  "answerable,  accountable,  or  respon- 
•  sible  for  any  loss  or  damage."  In  any  event, 
It  cannot  fairly  be  contended  that  this  pro- 
vision made  said  firm  responsible  for  the 
Integrity  of  the  old  building.  As  It  was  the 
destruction  of  the  building  which  belonged  to 
appellee  that  made  performance  impossible, 
the  special  provision  under  consideration  did 
not  extend  to  such  a  case.  As  against  such 
a  contingency,  the  contract  wholly  failed  to 
provide. 

There  is  even  less  of  merit  in  the  conten- 
tion that  U  said  firm  had  completed  its  con- 
tract without  delay,  appellee  might  have  in- 
sured against  fire.  The  latter  had  an  in- 
creasing measure  of  risk  during  the  progress 
of  the  work,  and  It  was  entirely  optional 
with  It  whether  it  would  insure  against  such 
risk.  We  cannot,  however,  admit  that  the 
mere  right  or  privilege  of  entering  into  a  col- 
lateral contract  of  indemnity  can  have  any- 


thing to  do  with  the  construction  of  the  origi- 
nal covenant  to  build. 

We  now  address  ourselves  to  a  consider- 
ation of  appellants'  cross-complaint  The 
contract  provided  for  the  performance  of  a 
specific  and  entire  work,  for  a  consideration, 
as  to  the  portion  thereof  now  In  dispute, 
which  was  to  be  paid  upon  the  completion 
of  the  building.  The  firm  had  reached  a 
point  where  it  was  not  entitled  to  any  fur- 
ther money  until  'it  bad  completed  its  con- 
tract To  this  extent,  at  least  the  contract 
was  unapportionable,  and  the  performance  of 
the  whole  work  was  a  condition  precedent 
to  a  recovery  upon  the  special  contract.  1 
Addison  on  Contracts,  400.  There  could  be 
no  recovery  upon  this  contract  because  it 
was  unperformed,  and  the  question  as  to 
the  right  to  recover  on  a  common  count  must 
depend  upon  where  the  loss  must  fall.  In 
respect  to  a  substantially  like  agreement  rel- 
ative to  chattels,  Judge  Story  says:  "Sup- 
pose there  is  a  contract  to  do  work  on  a 
thing  by  the  job  (as,  for  example,  repairs  on 
a  ship),  for  a  stipulated  price  for  the.  whole 
work,  and  the  thing  should  accidentally  per- 
ish, or  be  destroyed,  without  any  fault  on 
either  side,  before  the  Job  is  completed,  the 
question  would  then  arise,  whether  the  work- 
man would  be  entitled  to  compensation  pro 
tanto  for  his  work  and  labor  done,  and  ma- 
terials applied,  up  to  the  time  of  the  loss  or 
destruction.  It  would  seem  that  by  the  com- 
mon law  (independent  of  any  usage  of  trade) 
the  workman  would  not  be  entitled 'to  any 
compensation,  and  that  the  rule  would  ap- 
ply that  the  thing  should  perish  to  the  em- 
ployer and  the  work  to  the  mechanic." 
Story  on  Bailments,  {  426b. 

The  subject  under  consideration  received 
an  exhaustive  consideration  In  Appleby  v. 
Myers,  L.  R.  2  C.  P.  661.  That  was  a  case 
stated,  by  consent,  without  pleadings.  The 
contract  was  to  install  a  steam  boiler,  -  en- 
gine, etc.,  in  a  building  belonging  to  de- 
fendant, for  a  consideration  to  be  paid  on 
the  completion  of  the  work.  The  building 
was  burned.  The  court  said:  ."Where,  as 
in  the  present  case,  the  premises  are  de- 
stroyed without  fault  on  either  side,  it  is  a 
misfortune  equally  affecting  both  parties,  ex- 
cusing both  from  further  performance  of  the 
contract  but  giving  a  cause  of  action  to 
neither."  It  was  also  pointed  out  by  the 
court  that  there  was  nothing  illogical  in  hold- 
ing that  the  plaintiffs  were  not  entitled  to 
pay,  since.  If  the  accidental  fire  had  left  the 
defendant's  premises  untouched,  and  had 
only  injured  a  part  of  the  work  of  plaintiffs,, 
they  would  have  been  required  to  do  that 
part  over  again  to  fulfill  their  contract  to 
complete  the  whole. 

Pollard  v.  Schaaffer,  1  Dall.  210,  1  L.  Ed. 
104,  1  Am.  Dec.  289,  was  a  suit  on  a  cove- 
nant to  deliver  up  demised  premises  at  the 
end  of  the  term  in  good  order  and  repair. 
Plea,  that  the  British  army  had  forcibly  tak- 
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en  possession  of  the  premises  and  held  the 
same  until  the  term  had  expired,  and  that 
during  said  time  said  army  had  committed 
the  waste  complained  of.  McKean,  C.  J.,  in 
concluding  an  opinion  well  worth  the'  pe- 
rusal In  connection  with  this  case,  said:  *  "I 
am  of  the  opinion  that  the  defendant  is  ex- 
cased  from  his  covenant  to  deliver  up  the 
premises  in  good  repair  on  the  1st  of  March, 
1778:  (1)  Because  a  covenant  to  do  this, 
against  an  act  of  God  or  an  enemy,  ought  to 
be  special  and  express,  and  so  clear  that  no 
other  meaning  could  be  put  upon  It  (2) 
Because  the  defendant  had  no  consideration 
nor  premium  for  this  risk,  and  it  was  not  in 
the  contemplation  of  either  party.  And, 
lastly,  because  equality  is  equity,  and  the 
loss  should  be  divided;  he  who  had  the  term 
will  lose  the  temporary  profits  of  the  prem- 
ises, and  he  who  hath  the  reversion  will  bear 
the  loss  done  to  the  permanent  buildings." 

The  rule  res  periit  domino  is  very  influ- 
ential in  all  cases  of  this  general  character, 
and  the  only  question  Is  as  to  the  applica- 
tion of  the  rule.  Bee  Story  on  Bailments,  88 
426,  426a.  The  following  authorities  sup- 
port the  view  that  the  members  of  said  firm 
cannot  recover  on  their  cross-complaint: 
Brumby  v.  Smith,  3  Ala.  128;  Siegel  v.  Eaton 
&  Prince  Co.,  165  111.  650,  46  N.  E.  449;  Lum- 
ber Co.  v.  Purdum,  41  Ohio  St  873;  Fildew 
v.  Besley,  42  Mich.  100;  8  N.  W.  278,  36  Am. 
Rep.  433;  Bishop  on  Contracts,  {  588.  As 
applied  to  this  case,  we  may  well  adopt  the 
following,  which  we  take  from  15  Am.  Sc 
Eng.  Ency.  of  Law,  1090:  "In  a  case  of  this 
nature,  the  defendant  (owner)  receives  no 
benefit,  and,  if  he  is  equally  blameless  and 
irresponsible  for  the  accident  by  which  the 
property  is  destroyed,  why  should  not  the 
law  leave  the  parties  as  it  finds  them,  and 
let  each  suffer  his  own  loss?"  We  think 
that  neither  said  firm  nor  the  appellee  was 
entitled  to  recover  in  this  case. 

Judgment  reversed,  with  directions  to  the 
trial  court  to  restate  its  conclusions  of  law 
and  to  render  Judgment  in  accordance  with 
this  opinion., 

(32  lad.  A.  619) 

CHICAGO,  L   &  E.   RY.   CO.  v.  INDIANA 
NATURAL  GAS  &  OIL  CO. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
March   8,    1904.) 

APPEAL-RECORD— AMENDED    PLEADINGS- 
CLERK'S  CERTIFICATE. 

1.  Under  Burns'  Rev.  St  1901,  f  662,  provid- 
ing that  the  clerk  shall  certify  the  amended 
pleadings  only,  but  the  original  pleadings  may 
be  made  a  part  of  the  record,  on  appeal,  by  ex- 
ceptions or  order  of  the  court,  the  clerk  can 
only  certify  the  amended  pleadings,  and  can- 
not, by  indicating  what  portion  of  the  plead- 
ings was  original  and  what  amendment,  in- 
form the  court,  on  appeal,  with  reference  there- 
to. 

2.  Where,  after  the  court  has  sustained  de- 
murrers to  paragraphs  of  the  answer,  the  com- 

Slaint  is  amended,  the  answers  should  be  re- 
led.  so  that,  if  the  demurrers  are  again  sus- 


tained, the  record  on  appeal  may  be  made  op 
so  as  to  present  the  answer  and  complaint  as 
seen  and  considered  by  tile  trial  court  in  rul- 
ing on  the  demurrers. 

3.  Where  demurrers  were  addressed  to  the 
paragraphs  of  a  pleading  severally,  and  the 
court  considered  the  paragraphs  separately, 
and  sustained  the  demurrers  as  to  some  of  the 
paragraphs  and  overruled  them  as  to  others, 
the  court  on  appeal  cannot  review  the  decision, 
unless  the  record  shows  the  paragraphs  held 
sufficient  on  demurrer,  though  such  paragraphs 
were  subsequently  dismissed  by  the  voluntary 
act  of  the  pleader. 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paulas,  Judge. 

Action  by  the  Indiana  Natural  Gas  &  Oil 
Company  against  the  Chicago,  Indiana  & 
Eastern  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Knight  &  Brown  and  Hawkins  &  Smith, 
for  appellant.  Miller,  Elam  &  Fester,  S.  D. 
Miller,  W.  O.  Johnson,  and  0.  O.  Shirley,  for 
appellee. 

BLACK,  J.  The  appellee  filed  Its  com- 
plaint against  the  appellant  September  9, 
1901.  The  appellant,  September  27,  1901, 
filed  its  answer  in  eight  paragraphs,  the 
eighth  being  a  general  denial,  and  Its  cross- 
complaint  in  five  paragraphs.  October  7, 
1901,  the  appellee  filed  Its  demurrer  to  each 
of  the  paragraphs  of  the  answer,  except  the 
eighth,  and  also  its  demurrer,  for  want  of 
sufficient  facts,  to  each  paragraph  of  the 
cross-complaint.  October  29,  1901,  the  court 
sustained  the  demurrer  to  each  of  the  first 
six  paragraphs  of  the  answer,  and  overruled 
the  demurrer  to  the  seventh  paragraph  of 
answer.  At  the  same  time  the  court  overrul- 
ed the  demurrer  to  the  first,  fourth,  and  fifth 
paragraphs  of  cross-complaint,  and  sustained 
the  demurrer  to  the  second  and  third  para- 
graphs of  cross-complaint.  November  18, 
1901,  the  appellant  dismissed  its  seventh  par- 
agraph of  answer  and  its  fifth  paragraph  of 
cross-complaint  December  2,  1901,  the  ap- 
pellee amended  its  complaint.  On  the  same 
day  the  trial  was  commenced,  "the  answer  of 
general  denial  being  treated  as  reOied  after 
the  filing  of  the  amended  complaint  The 
appellee  having  Introduced  its  evidence,  the 
appellant  dismissed  its  first  and  fourth  para- 
graphs of  cross-complaint  and  the  court,  aft- 
er hearing  further  evidence  and  argument 
found  for  the  appellee  on  its  amended  com- 
plaint. The  appellant  by  Its  assignment  of 
errors,  questions  the  action  of  the  court  in 
sustaining  the  appellee's  demurrer  to  the  first 
six  paragraphs  of  answer,  severally,  and  in 
sustaining  the  appellee's  demurrer  to  the  sec- 
ond and  third  paragraphs,  severally,  of  the 
cross-complaint 

The  transcript  of  the  record  before  us  con- 
tains the  first  six  paragraphs  of  answer,  but 
it  does  not  contain  the  seventh  paragraph. 
It  contains  the  second  and  third  paragraphs 
of  cross-complaint,  but  it  does  not  contain  the 
first  fourth,  or  fifth  paragraphs  of  cross- 


Digitized  by 


Google 


Ind.) 


BOLD?  y.  EARLY. 


271 


complaint  Tbe  complaint;  it  thus  appears, 
was  amended  after  tbe  ruling  upon  tbe 
demurrers,  and  tbe  appellant  did  not  plead  to 
the  amended  complaint,  but  upon  tbe  trial 
tbe  answer  of  general  denial  was  considered 
as  if  reflled.  When  tbe  complaint  was 
amended,  the  original  complaint,  to  which 
the  answers  were  directed,  ceased  to  be  a 
part  of  the  record  on  appeal,  unless  brought 
in  by  bill  of  exceptions  or  order  of  court 
Section  602,  Burns'  Eev.  St  1901.  It  was  not 
within  the  province  of  tbe  clerk  to  indicate 
what  portion  of  the  complaint  certified  up  to 
this  court  was  original  and  wbat  portion 
was  matter  Introduced  by  amendment  but  It 
was  his  duty,  under  the  statute  above  cited, 
to  certify  the  amended  pleading  only.  Thus, 
if  sustaining  a  demurrer  to  an  answer  to  an 
original  complaint  afterward  amended,  can 
be  made  a  material  matter,  it  cannot  be 
said  that  we  are  properly  informed  as  to 
the  averments  of  the  pleading  to  which  tbe 
answers  were  addressed.  We  ought  In  all 
cases  to  be  certainly  Informed  In  a  legitimate 
way  of  the  precise  question  for  decision  as 
it  was  presented  to  the  court  whose  ruling 
we  are  asked  to  review.  The  answers  as 
to  whose  sufficiency  our  opinion  is  desired 
should  have  been  reflled  after  tbe  filing  of 
the  amended  complaint,  and  If,  then,  demur- 
rers directed  to  the  answers  thus  reBled  were 
sustained,  the  record  could  easily  have  been 
so  made  up  as  to  present  tbe  answers  and  tbe 
complaint  as  seen  and  considered  by  tbe 
court  In  ruling  upon  the  demurrers. 

When  the  court  sustained  the  demurrer  to 
each  of  tbe  first  six  paragraphs  of  answer  to 
the  original  complaint  and  sustained  the  de- 
murrer to  the  second  and  third  paragraphs 
severally  of  the  cross-complaint  the  seventh 
paragraph  of  answer,  the  demurrer  to  which 
was  overruled,  and 'the  first,  fourth,  and  fifth 
paragraphs  of  cross-complaint,  the  demur- 
rer to  each  of  which  was  overruled,  were  be- 
fore the  court  below  In  the  record;  but  we 
know  nothing  as  to  the  averments  of  the 
pleadings  thus  held  sufficient  on  demurrer, 
for  they  are  not  in  the  record  on  appeal. 
The  demurrers  were  addressed  to  the  para- 
graphs severally  of  tbe  answer  and  to  each 
paragraph  of  the  cross-complaint  and  the 
court  below,  therefore,  considered  the  para- 
graphs of  answer  and  the  paragraphs  of 
cross-complaint  separately,  and  considered 
none  of  them  jointly  with  other  paragraphs 
of  answer  or  cross-complaint,  in  ruling  upon 
the  demurrers;  and  we,  in  like  manner,  con- 
sidering the  paragraphs  separately,  cannot 
as  to  any  of  tbe  first  six  paragraphs  of  an- 
swer, determine  whether  or  not  there  was 
any  substantial  difference  between  It  and  the 
seventh  paragraph,  or  wbetber  or  not  all  tbe 
material  averments  of  the  second  or  tbe 
third  paragraph  of  cross-com  plaint  might 
bave  been  made  as  available  under  one  of 
the  paragraphs  of  cross-complaint,  the  de- 
murrer to  which  was  overruled,  as  they 
would  have  been  if  the  demurrer  had  not 


been  sustained.  Bach  paragraph  of  answer 
an.d  each  paragraph  of  cross-complaint  before 
us  in  the  record  may  bave  been  regarded 
properly  by  the  court  88  presenting  no  ques- 
tion that  was  not  as  effectually  presented 
by  another  paragraph  of  pleading  held  suffi- 
cient on  demurrer.  If  tbe  rulings  of  the 
court  were  correct  when  made,  tbey  could 
not  be  rendered  erroneous  by  tbe  subsequent 
voluntary  action  of  the  appellant  in  dismiss- 
ing his  pleadings,  tbe  demurrers  to  which 
were  overruled,  and  leaving  them  out  of  the 
record. 

We  are  unable  to  say  that  there  was  any 
available  error  in  tbe  rulings  questioned  on 
appeal.    Judgment  affirmed. 


(33  Ind.  App.  184) 
BOLDT  t.  EARLY.  • 

(Appellate  Court  of  Indiana.  Division' No.  1. 
Feb.  26,  11)01.) 

VENDOR  AND  PURCHASER  —  SPECIFIC  PER- 
FORMANCE —  EQUITIES  —  DISCRETION  OF 
COURT— VENDEE'S  FAILURE  TO  MAKE  PAY- 
MENTS. 

1.  Tbe  awarding  of  specific  performances  is 
a  matter  not  of  absolute  right,  but  of  sound  dis- 
cretion. 

2.  In  •  nit  for  a  specific  performance  the 
burden  is  on  plnintiff  to  show  a  full  and  com- 
plete performance,  or  offer  to  perform. 

3.  Though  time  be  not  of  the  essence  of  a 
contract  for  the  sale  of  land  as  originally  made, 
It  may  be -rendered  so  by  the  conduct  of  the 
vendor  and  vendee  subsequent  to  the  making 
of  the  contract. 

4.  The  fact  that  after  tbe  vendee  in  a  con- 
tract for  the  sale  of  land  has  failed  to  pay  an 
installment  of  the  purchase  money,  there  has 
been  a  considerable  increase  in  the  value  of  the 
land,  may  be  a  sufficient  reason  tor  denying  him 
specific  performance. 

5.  At  the  time  of  a  contract  for  the  sale  of 
land  the  vendor  told  the  purchaser  that  the 
land  was  being  sold  that  the  vendor  might  pay 
his  debts,  and  the  value  of  the  land  was  rising 
at  that  time.  The  purchaser  failed  to  pay  the 
second  installment  at  thetirae  it  was  due,  and 
about  seven  months  thereafter  the  vendor  gave 
tbe  purchaser  notice  that,  if  the  moneys  due 
were  n&t  paid  by  a  certain  date,  about  four 
months  later,  the  land  would  be  sold  to  some 
one  else.  During  that  time  no  payment  was 
made,  and  the  land  continued  to  increase  in 
value.  Subsequently  the  purchaser  tendered  the 
money  due.  Hrld,  that  tbe  purchaser  was  not 
entitled  to  specific  performance. 

Appeal  from  Circuit  Court  St  Joseph  "Coun- 
ty;  W.  A.  Funk,  Judge. 

Action  by  Hilary  Early  against  August 
Boldt  From  a  judgment  in  favor  of  com- 
plainant defendant  appeals.    Reversed. 

Frank  B.  Osborne  and  Wm.  A.  McVey,  for 
appellant  F.  B.  Liddell  and  T.  E.  Howard, 
for  appellee. 

BLACK,  J.  The  appellee  sued  the  appel- 
lant for  specific  performance  of  a  contract 
for  the  sale  of  mud.  Tbe  facts,  as  stated  in 
the  court's  special  finding,  were  substantial- 
ly as  follows:    July  20,  1809,  the  appellant 

•Rehearing  denied  May  17.  18oT 
5  4.  See  Svecitto  fexiwuuuice,  voL  44,  Cant  Ola.  II 
Mo,  301. 
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was  the  owner.  In  fee  simple  and  In  posses- 
sion of  a  certain  tract  of  land  In  La  Forte 
county,  Ind.,  and  the  legal  title  thereof  was 
still  In  him  at  the  date  of  the  court's  finding. 
At  the  date  first  above  mentioned  the  appel- 
lant entered  Into  a  written  contract  with  the 
appellee  for  the  sale  of  this  land.  By  the 
terms  of  the  contract,  which  was  signed  by 
both  parties,  and  dated  July  20,  1899,  the  ap- 
pellant agreed  to  sell  to  the  appellee  the  land 
In  question,  described,  for  the  sum  of  $2,300, 
"of  which.  I  have  received  this  day  ten  dol- 
lars, and  agree  to  take  $490.00  in  thirty  days, 
$500.00  in  six  months,  at  which  time  I  will 
give  a  warranty  deed  conveying  a  perfect  ti- 
tle free  of  any  incumbrance,  and  take  a  mort- 
gage on  said  land,  payable  in  payments  of 
$500.00  per  year,  with  interest  at  six  per 
cent,  except  one,  the  last  note  or  payment 
to  be  $300.00.  It  is  agreed  that  said  notes 
shall  be  drawn  payable  on  or  before  the  date 
of  ultimate  maturity,  and  It  is  also  agreed 
that  payments  can  be  made  on  the  two 
specified  payments  first  named  herein,  at  any 
time  previously,  and  the  deed  shall  be  made 
when  the  first  $1,000.00  named  is  made.  And 
the  said  Early  hereby  agrees  to  make  the 
named  payments  as  specified."  August  25, 
1899,  the  appellee  paid  the  appellant  under 
the  contract  $490,  the  latter  accepting  the 
same,  and  receipting  to  the  former  therefor. 
July  24,  1900,  the  appellee  paid  the  appel- 
lant upon  the  contract  $15.77,  Which  the 
appellant  accepted,  receipting  to  the  appel- 
lee therefor.  July  24,  1900,  the  appellant 
caused  a  letter  to  be  written  to  the  appellee, 
-which  the  latter  received  about  the  same  date, 
advising  the  appellee  that  the  time  was  past 
due  for  making  the  second  payment  of  $500, 
which,  by  the  terms  of  the  contract,  was  to 
be  made  in  six  months  from  the  date  of  the 
contract,  and  which,  therefore,  was  due  Jan- 
uary 20,  1900,  and  Informing  the  appellee 
that  the  appellant  wanted  to  know  what 
he  was  going  to  do  about  It  soon;  to  which 
letter  the  appellee  replied  July  31,  1900,  say- 
ing he  would  see  the  appellant  before  long, 
and  would  settle  matters  with  him  for  the 
land.  At  the  time  of  the  making  of  the 
contract  the  appellee  was  a  man  of  business 
experience,  and  was  engaged  In  the  real 
estate  business,  which  he  had  been  follow- 
ing for  more  than  30  years;  and  the  appel- 
lant was  a  German,  unable  to  read  or  write 
in  either  the  German  or  the  English  language, 
and  could  talk  the  English  language  only 
brokenly,  and  understood  it  with  difficulty. 
He  had  lived  in  the  neighborhood  of  the  land 
In  question  for  31  years.  At  the  time  of  the 
making  of  the  contract  the  appellee  went  to 
the  home  of  the  appellant,  and  prepared  the 
contract  himself,  and  it  was  there  signed  by 
the  appellee,  and  was  signed  in  the  name  of 
the  appellant,  in  his  presence,  and  with  his 
consent,  by  the  appellant's  son;  and  at  the 
same  time  the  appellant  informed  the  appel- 
lee that  the  former  was  selling  the  land  be- 
cause he  was  in  debt,  and  wanted  to  use 


the  money  he  would  derive  from  the  sale  for 
the  purpose  of  paying  his  debts;  and  In  fact 
the  appellant  was  in  debt  to  the  amount  of 
about  $1,300,  and  he  used  the  $500  paid  him 
as  aforesaid  by  the  appellee  to  pay  a  part  of 
said  Indebtedness  Immediately  upon  the  pay- 
ment of  the  same  to  him.  On  or  about  Au- 
gust 30,  1900,  the  appellant,  with  one  Henry 
Jahns,  a  neighbor,  who  acted  as  an  interpre- 
ter for  the  appellant,  called  upon  the  appel- 
lee In  the  city  of  La  Forte,  and  demanded  of 
the  appellee  that  he  pay  the  $500  then  past 
due;  and  the  appellee  then  informed  the 
appellant  that  the  former  had  no  money,  and 
could  not  get  any  then,  and  could  not  make 
the  payment  The  appellant  informed  the 
appellee  that  the  former  needed  the  money 
to  pay  his  debts,  and  the  appellee  then  stated 
to  the  appellant  that  the  former  expected  to 
sell  a  piece  of  land  in  a  short  time,  from 
which  he  would  get  money  to  make  the 
payment  and  that  he  would  make  the  pay- 
ment soon;  and  the  appellant  then  informed 
the  appellee  that  unless  he  made  the  payment 
by  Christmas  he  could  not  have  the  land,  and 
that  the  appellant  would  sell  it  to  some  one 
else.  On  or  about  October  1,  1900,  Herman 
Boldt  a  son  of  the  appellant  at  the  latter'B 
request  again  called  upon  the  appellee  in  the 
city  of  La  Porte,  and  inquired  of  him  if  be 
had  as  yet  arranged  to  make  the  payment  to 
which  the  appellee  replied  that  he  could  not 
pay  then;  that  he  had  not  yet  been  able  to 
raise  the  money,  but  he  would  do  so  soon; 
in  response  to  which  Herman  Boldt  inform- 
ed the  appellee  that  unless  he  made  the  pay- 
ment by  Christmas  be  could  not  have  the 
land,  but  the  appellant  would  sell  it  to  some 
one  else.  The  appellee  did  not  make  any 
further  payment  before  Christmas,  1900,  and 
did  not  go  to  the  appellant  and  give  him  any 
further  information,  or  make  any  other  ar- 
rangement with  him  whatever;  but  Feb- 
ruary 9,  1901,  he  left  the  state  of  Indiana 
and  did  not  return  until  July  4,  1901.  July 
5,  1901,  the  appellant  entered  into  a  written 
contract  with  one  Charles  H.  Tuesburg,  by 
which  the  appellant  promised  and  agreed  to 
sell  and  convey  the  land  in  question  for  the 
price  of  $4,000,  of  which  Tuesburg  at  the 
time  paid  the  appellant  $200,  which  the  ap- 
pellant used  and  applied  to  the  payment  of 
his  debts;  but  the  appellant  at  the  date  of 
the  court's  finding  bad  not  executed  to  Tues- 
burg any  deed  of  conveyance  for  the  land. 

At  the  time  of  the  making  of  the  contract 
of  the  appellant  and  the  appellee  the  land 
In  question  was  marsh  land,  uncultivated, 
and  unimproved,  and  there  was  a  growing 
demand  for  such  lands  in  that  neighborhood, 
and  such  lands  were  increasing  in  value,  of 
which  fact  the  appellee  had  knowledge;  and 
the  appellant  also  knew  that  the  land  in  con- 
troversy was  increasing  In  value,  and  he 
fully  understood  the  value  of  the  land,  and 
understood  the  contract  between  him  and 
the  appellee  and  all  its  provisions;  and  when 
the  appellant  and  Jahns  called  on  the  appel- 
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lee  August  80, 1900,  the  appellant  bad  learn- 
ed and  knew  that  the  lands  in  the  neigh- 
borhood In  question  were  increasing  in  value. 
From  the  early  spring  of  1899  to  August  SO, 
1901,  the  land  in  question  had  gradually  in- 
creased in  value  about  25  to  40  per  cent 
July  11,  1901,  the  appellee  learned  that  the 
appellant  had  entered  into  a  contract  for 
the  sale  of  the  land  to  Tuesburg,  and  the 
appellant  on  that  day  informed  the  appellee 
that  the  former  had  sold  the  land  to  Tues- 
burg. Thereafter,  on  August  30,  1901,  the 
appellee  called  upon  the  appellant  at  his 
home,  and  offered  him  first  $660,  and  pre- 
sented three  notes  dated  August  30,  1901, 
signed  by  the  appellee,  and  payable  to  the 
appellant,  two  of  them  for  $500  each  and 
one  for  $300,  due  on  or  before  one,  two,  and 
three  years  from  date,  respectively,  with 
interest  at  the  rate  of  6  per  cent  from  date 
until  paid,  and  a  mortgage  on  the  land  in 
question  securing  the  notes,  signed  and  ac- 
knowledged by  the  appellee,  and  demanded 
of  the  appellant  that  be  execute  to  the  ap- 
pellee a  deed  for  the  land.  Immediately 
thereafter,  on  the  same  occasion,  the  appel- 
lee offered  the  appellant  $1,160  and  two 
notes,  signed  by  the  appellee,  and  payable 
to.  the  order  of  the  appellant  dated  August 
30,  1901— one  for  $500,  due  on  or  before  one 
year  after  date,  and  the  other  for  $300,  due 
on  or  before  two  years  after  date— and  also 
offered  a  mortgage  on  the  land  to  secure  the 
notes  executed  and  acknowledged  by  the  ap- 
pellee; in  response  to  which  the  appellant 
stated  to  the  appellee  that  he  had  sold  the 
land.  At  the  time  for  the  payment  of  $500 
and  the  delivery  of  the  deed,  January  20, 

1900,  neither  party  did  anything  toward  the 
performance  of  the  contract     August  31, 

1901,  the  appellee  brought  this  suit  in  the 
La  Forte  circuit  court  and  filed  in  the  office 
of  the  clerk  of  that  court  a  lis  pendens  no- 
tice of  the  bringing  of  the  suit  The  appellee 
did  not  at  any  tune  after  the  making  of  the 
contract  in  suit  until  August  30,  1901,  offer 
to  pay  the  $000  which  came  dne  January  20, 
1900,  nor  did  be  during  that  period  execute 
or  offer  to  execute  notes  and  mortgage  for 
the  deferred  payments.  At  all  times  from 
the  date  of  the  contract  up  to  Christmas  of 
the  year  1900  the  appellant  was  ready  and 
willing  and  able  to  accept  and  receive  the 
payments  and  notes  and  mortgage  and  exe- 
cute and  deliver  to  the, appellee  a  warranty 
deed  conveying  title  to  the  land  in  accord- 
ance with  the  contract  He  never  executed 
or  tendered  to  the  appellee  a  deed  of  con- 
veyance for  the  land.  August  11,  1900,  the 
appellant  authorized  the  appellee  to  cut  the 
grass  on  the  land,  which  he  had  done.  April 
12,  1901,  the  appellee  paid  to  the  treasurer 
of  La  Porte  county  $11.52  for  the  taxes  as- 
sessed against  the  land  for  the  year  1900. 
The  court  found  that  about  the  end  of  Au- 
gust 1900,  the  appellant  agreed  with  the  ap- 
pellee to  an  extension  of  the  time' for  mak- 
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ing  payment  upon  the  contract  until  Christ- 
mas, 1900.  August  30,  1901,  the  appellee 
went  to  the  appellant  prepared  to  pay  the 
money  then  due  from  the  former  to  the  lat- 
ter upon  the  contract  and  prepared  to  exe- 
cute the  notes  and  mortgage  for  the  balance 
of  the  purchase  money  for  the  land,  and  pre- 
pared to  tender  said  money  and  said  notes 
and  mortgage,  but  was  informed  by  the  ap- 
pellant that  he  could  not  have  the  land,  and 
that  the  appellant  refused  to  carry  out  the 
terms  of  the  contract  with  the  appellee. 

Upon  these  facts  the  court  stated  conclu- 
sions of  law  as  follows:  "(1)  That  the  plain- 
tiff is  entitled  to  a  specific  performance  of 
said  contract  by  the  defendant  (2)  That  the 
defendant  shall  execute  and  deliver  to  the 
plaintiff  a  good  and  sufficient  warranty  deed 
for  said  real'  estate,  and  should  receive  there- 
for from  the  plaintiff  the  amount  of  money, 
notes,  and  mortgage  tendered  to  him  August 
30, 1901,  or  the  full  amount  of  the  balance  of 
the  purchase  price,  which  was  due  August 
80,  1901,  in  cash,  at  the  option  of  the  plain- 
tiff, as  provided  In  said  contract;  and  that 
if  the  defendant  fails  within  a  reasonable 
tune  to  execute  and  deliver  said  deed  and 
receive  said  consideration  therefor,  a  com- 
missioner should  be  appointed  by  the  court  to 
execute  such  deed,  on  the  payment  of  such 
consideration  into  the  hands  of  the  clerk  of 
this  court  for  the  use  of  the  defendant." 

By  the  terms  of  the  contract  the  appellant, 
after  receiving,  at  its  date,  the  payment  of 
$10,  and  after  receiving  in  30  days  thereafter 
$490,  was  to  receive  in  6  months  after  the 
date  of  the  contract— that  is,  on  January  20, 
1900— another  payment  of  $500..  He  was 
then  to  execute  the  deed  of  conveyance,  and 
to  take  a  mortgage  on  the  land  to  secure  pay- 
ment of  the  remainder  of  the  purchase  mon- 
ey, payable  in  three  installments,  represent- 
ed by  three  notes  bearing  interest  at  6  per 
cent— two  for  $500  eacb,  to  mature  ultimate- 
ly one  in  one  year  and  the  other  in  two  years 
from  January  20,  1900,  and  one  for  $300,  to 
mature  ultimately  in  three  years  from  that 
date;  but  these  notes  were  to  be  drawn 
payable  on  or  before  such  dates  of  ultimate 
maturity.  The  appellee  agreed  to  make  the 
payments  as  thus  specified.  There  was  also 
a  provision  that  payments  might  be  made  on 
the  installment  of  $490  due  in  80  days  and 
the  installment  of  $500  due  in  6  months  at 
any  time  before  their  maturity,  and  in  this 
connection  it  was  provided  that  the  deed 
should  be  made  when  the  first  $1,000  of  the 
purchase  money  was  paid.  When  the  appel- 
lee offered  to  make  payments  and  to  give 
notes  and  mortgages  on  August  30,  1901, 
the  Installment  of  $500  payable  January  20, 
1900,  had  been  due  1  year  and  7%  months, 
and  the  time  of  this  offer  was  more  than  7 
months  after  the  date  designated  for  the  ulti- 
mate maturity  of  the  first  note  contemplat- 
ed by  the  contract  for  $500.  The  court  ren- 
dered its  special  finding  and  its  Judgment 
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September  8,  1902.  At  that  date,  if  the  con- 
tract had  been  carried  out  according  to  its 
terms,  all  the  installments  of  the  purchase 
money  would  have  been  due  except  the  final 
Installment  of  $300,  which  would  have  ulti- 
mately matured  in  less  than  five  months 
thereafter.  In  any  view  of  the  case,  the 
appellant  could  not  have  been  regarded  as 
having  been  placed  in  a  position  where  he 
could  be  required  to  make  the  deed  before 
August  30,  1901.  The  court  concluded  Sep- 
tember 8,  1902,  that  he  should  execute  the 
deed,  and  should  receive  therefor  the  amount 
of  money,  notes,  and  mortgage  tendered  to 
him  August  30,  1901,  or  the  full  amount  of 
the  balance  of  the  purchase  price  due  at  that 
date  in  cash,  at  the  option  of  the  appellee. 

It  will  have  been  observed  that  the  court 
found  that  two  offers  of  money,  notes,  and 
mortgages  were  made  by  the  appellee  on 
that  day;  but  we  notice  that  the  judgment 
provided  that  the  appellant  should  execute 
the  deed  and  receive  from  the  appellee  $1,- 
160,  "being  payments  and  interest  due  on 
August  30,  1901,  together  with  his  promis- 
sory notes  for  $800,  secured  by  mortgage  on 
the  said  land  for  the  balance  of  the  purchase 
money,  or  that  he  receive  from  the  plain- 
tiff; at  the  option  of  the  plaintiff,  $1,960  in 
cash,  being  the  total  amount  due  from  plain- 
tiff to  defendant  for  said  real  estate  on  Au- 
gust 30,  1901."  In  stating  In  the  finding  of 
facts  the  offer  of  August  30,  1901,  which  in- 
cluded the  proposition  to  pay  $1,160,  it  is 
stated  that  the  appellee  offered  the  appellant 
two  notes  dated  August  30,  1901— one  for 
$500,  due  on  or  before  one  year  after  date, 
and  one  for  $300,  due  on  or  before  two  years 
after  date.  The  maturity  of  each  of  these 
notes  would  be  seven  months  later  than  the 
ultimate  maturity  provided  for  in  the  con- 
tract. The  notes,  by  the  terms  of  the  con- 
tract; were  to  draw  interest  at  6  per  cent. 
It  does  not  appear  from  the  finding  of  facts 
that  the  notes  offered  along  with  the  $1,160 
in  cash  provided  for  any  interest,  and  in  the 
conclusions  of  law  and  the  judgment  it  was 
not  required  that  the  notes  to  be  given  by 
the  appellee  should  provide  for  any  interest 
It  is  well  settled  that  the  enforcement  of 
specific  performance  of  contracts  rests  in 
the  sound  discretion  of  the  court,  and  the 
court  will  do  what  seems  just  and  equitable 
under  the  peculiar  circumstances  of  the  par- 
ticular case  before  it  for  decision.  The 
awarding  of  specific  performance  by  a  court 
of  equity  is  a  matter  not  of  absolute  right, 
but  of  sound  discretion;  and  a  bill  may  be 
'  resisted  on  much  weaker  grounds  than  are 
necessary  for  its  maintenance.  Vawter  v. 
Bacon,  89  Ind.  565.  In  a  suit  for  specific 
performance  the  plaintiff  must  show  that  he 
has  been  ready,  willing,  and  eager  to  per- 
form, and  the  burden  is  upon  him  to  show  a 
full  and  complete  performance  or  offer  to 
perform  on  his  part.  Forthman  v.  Deters 
(111.)  69  N.  E.  97.  .  Though  time  be  not  of 
the  essence  of  the   contract  originally,   it 


may  be  so  rendered  by  the  conduct  of  the 
vendor  or  vendee  subsequent  to  the  making 
of  the  contract    Jackson  v.  Llgon,  3  Leigh, 
161,  188.    If,  succeeding  the  fault  of  the  ven- 
dee by  failure  to  pay  an  Installment  of  the 
purchase  money  at  the  time  stipulated  in 
the  contract,  there  has  been  a  considerable 
increase  in  the  value  of  the  property,  this 
may  be  a  sufficient  reason  for  denying  him 
specific  relief;  for  the  contract  would  thereby 
become  an  unequal  one,  and  Its  specific  en- 
forcement would  encourage  delays  by  ena- 
bling the  vendee  to  take  advantage  of  chan- 
ges in  his  favor,  though  he  might  have  de- 
layed intentionally,   having   purchased   for 
speculation,  and  not  meaning  to  perform  un- 
less   favorable    changes    occur.     Smith   v. 
Lawrence,  15  Mich.  499.    See,  also,  Mahon 
v.  Leech  (N.  D.)  90  N.  W.  807.    In  Brashier 
v.  Grata,  6  Wheat.  528,  5  L.  Ed.  322,  It  was 
said  by  Mr.  Chief  Justice  Marshall:    "An- 
other  circumstance   which   ought   to    have 
great  weight  is  the  change  in  the  value  of 
the  land.    It  was  purchased  at  $22.50  per 
acre.    Mr.  Brashier  [the  plaintiff]  failed  to , 
comply,  and  was  unable  to  comply,  with  his 
engagements.     More  than  five  years  after 
the  last  payment  had  become  due  the  land 
suddenly  rises  to  the  price  of  $80  per  acre. 
Then  he  tenders  the  purchase  money,  and 
demands   a   specific  performance.    Had   the 
land  fallen  in  value,  he  could  not  have  paid 
the  purchase  money,"  he  being  Insolvent 
"This  total   want  of  reciprocity   gives  in- 
creased Influence  to  the  objections  to  a  spe- 
cific performance,  which  are  furnished  by 
this  great  alteration  in  the  value  of  die  arti- 
cle."   Lapse  of  .time,  after  maturity,  before 
payment  of  purchase  money,  may  generally 
be  compensated  by  interest;  and  time  will 
not  be  regarded  as  of  the  essence  of  such  a 
contract  as  the  one  In  suit  merely  because 
definite  dates  of  performance  are  designated 
therein.    Jackson  v.  Llgon,  3  Leigh,  161,  187; 
Pry,  Spec.  Perf.  (3d  Eng.  Ed.)  {  1077.    Nei- 
ther can  inability  to  pay  the  purchase  money 
when  due,  not  attributable  to  the  fault  of 
the  vendor,  be  regarded  by  the  court  as  any 
excuse  for  failure  to  pay  at  maturity,  or  up- 
on demand  thereafter.    In  Ewing  v.  Crouse, 
6  Ind.  312,  where  the  provisions  of  the  con- 
tract seemed  to  show  that  the  parties  at  the 
time  of  the  sale  contemplated  a  literal  per- 
formance within  the  period  named,  it  was 
said  that  if  this  view  were  Incorrect  yet 
the  subsequent  conduct  of  the   parties   af- 
forded  sufficient  proof   that  they   regarded 
and  expressly  treated  the  time  agreed  on  for 
the  payment  of  an  Installment  of  purchase 
money  as  an  essential  element  in  the  con- 
tract   The  appellant  was  in  debt  when  the 
contract  was -made,  and  he  then  Informed 
the  appellee  that  he  was  selling  the  land  to 
pay  his  debts,  and  he  applied  upon  his  debts 
the  moneys   he   received,   which   were   not 
enough  to  discharge  his  Indebtedness.    The 
value  of  the  land  was  rising  gradually  when 
the  contract  was  made,  as  they  both  knew. 


Digitized  by 


Google 


tad.) 


BOLDT  t.  BAELT. 


275 


and  It  had  risen  greatly  afterwards.  When 
payment,  overdue,  was  demanded,  the  ap- 
pellee was  told  that  the  money  was  needed 
to  pay  debts,  which  was  the  purpose  of  the 
sale,  as  he  was  apprised  from  the  beginning. 
He  was  an  experienced  business  man  and 
dealer  in  real  estate,  and,  while  the  land  was 
rising  greatly  In  value,  he  gave  no  reason 
for  failure  to  pay  except  his  alleged  inability 
to  do  so.  He  had  himself  gone  to  the  ap- 
pellant for  the  making  of  the  contract,  the 
appellant  being  a  man  who  imperfectly  un- 
derstood the  English  language,  and  who  was 
desirous  of  freeing  himself  from  debt.  Hav- 
ing wholly  neglected  to  comply  with  the  de- 
mand for  payment  during  the  time  limited 
by  the  notice,  he  continued  thereafter  to  be 
in  default,  and  made  no  offer  until  after  he 
learned  that  the  appellee  bad  contracted  to 
sell  to  another  person. 

While  we  need  not  treat  the  extraneous 
matters  which  we  thus  far  have  recounted  as 
being  sufficient  to  themselves  alone  to  make 
time  of  the  essence  of  the  contract,  they1  are 
not  unworthy  of  the  observation  of  a  court 
of  equity  In  considering  the  notice  limiting 
the  time  of  payment  to  Christmas,  1900,  and 
the  conduct  of  the  parties  thereafter.  In 
Pomeroy  on  Contracts  (2d  Ed.)  g  395,  3,  it  is 
said:  "As  the  doctrine  that  time  is  not  es- 
sential In  the  performance  of  a  contract 
may  sometimes  work  injustice,  and  be  used 
as  an  excuse  for  unwarrantable  laches,,  the 
following  rule  was  Introduced  at  a  compara- 
tively late  period,  and  Is  now  firmly  settled, 
which  prevents  the  doctrine  from  being  abus- 
ed by  the  neglect  or  willfulness  of  either 
party:  If  either  the  vendor  or  the  vendee 
has  improperly  or  unreasonably  delayed  in 
complying  with  the  terms  of  the  agreement 
on  his  side,  the  other  party  may,  by  notice, 
fix  upon  and  assign  a  reasonable  time  for 
completing  the  contract,  and  may  call  upon 
the  defaulting  party  to  do  the  acts  to  be 
done  by  him,  or  any  particular  act,  within 
this  period.  The  time  thus  allotted  then  be- 
comes essential,  and,  If  the  party  in  default 
falls  to  perform  before  it  has  elapsed,  the 
court  will  not  aid  him  in  enforcing  the  con- 
tract, but  will  leave  him  to  his  legal  remedy." 
It  is  further  said  in  section  396:  "The  notice 
cannot  be  an  arbitrary  and  sudden  termina- 
tion of  the  transaction.  It  cannot  put  an 
Immediate  end  to  a  pending  dispute  or  nego- 
tiation as  to  the  title.  It  must  allow  a  rea- 
sonable length  of  time  for  the  other  party 
to  perform.  And  if  it  fails  in  any  of  these 
respects,  it  may  be  disregarded,  and  will 
produce  no  effect  upon  the  equitable  remedial 
rights  of  the  party  to  whom  it  is  given.  The 
nature  and  object  of  the  contract,  the  cir- 
cumstances of  the  case,  and  the  previous 
conduct  of  the  parties  are  important,  and,  in- 
deed, controlling,  elements  in  determining 
the  reasonableness  of  the  notice.  The  notice, 
also,  to  be  effectual  In  making  the  time  al- 
lotted an  essential  element  of  the  perform- 
ance, must  be  express,  clear,  distinct;  and 


unequivocal."  See,  also,  to  the  same  ef- 
fect, Fry,  Spec.  Perf.  (3d  Eng.  Ed.)  8  1092 
et  seq.  This  rule  appears,  as  stated  by 
these  text-writers,  to  be  well  and  firmly  es- 
tablished in  England  and  America.  In  Tay- 
lor v.  Brown,  2  Beav.  180,  It  was  held  that, 
while  it  was  established  by  repeated  deci- 
sions that,  where  the  contract  and  the  cir- 
cumstance were  such  that  time  was  not  con- 
sidered as  of  the  essence  of  the  contract,  if 
any  unnecessary  delay  was  created  by  one 
party,  the  other  had  the  right  to  limit  a  rea- 
sonable time  within  which  the  contract 
should  be  perfected  by  the  other,  and  that 
in  cases  where  the  time  was  fairly  limited 
by  notice,  stating  that  within  such  a  period 
what  was  required  must  be  done,  or  the 
contract  would  be  treated  as  at  an  end,  bills  - 
for  specific  performance  afterward  filed  had 
been  dismissed  by  the  court,  with  costs;  yet 
this  rule  was  not  applicable  to  a  case  of  a 
notice  given  during  the  pendency  of  negotia- 
tions, stating  that  from  the  time  and  on  the 
day  of  the  giving  of  the  notice  the  party 
giving  it  would  consider  the  contract  at  an 
end.  In  Benson  v.  Lamb,  9  Beav.  502,  where 
there  was  a  delay  of  two  months  after  the 
date  designated  for  the  completion  of  the 
contract,  a  notice  of  ten  days,  then  given, 
was  held  sufllcient  to  put  an  end  to  the  con- 
tract, and  specific  performance  was  denied. 
In  Wiswall  v.  McGowan,  Hoff.  Ch.  125,  138, 
it  was  said  that  either  party  to  a  contract 
for  the  sale  of  land,  where  no  time  has  been 
fixed,  or  performance  at  the  appointed  time 
has  been  waived,  may  limit  a  day  at  which 
it  must  be  fulfilled;  but  this  must  be  a  rea- 
sonable period  according  to  the  nature  of  the 
contract,  affording  the  party  a  reasonable 
time  to  make  his  preparation,  and  of  this 
period  due  notice  must  be  given.  See,  also, 
Thompson  v.  Dulles,  5  Rich.  Bq.  370;  Mud- 
gett  v.  Clay,  5  Wash.  103,  111,  31  Pac.  424; 
Chabot  v.  Winter  Park  Co.  (Fla.)  15  South. 
756,  43  Am.  St  Rep.  192.  And  see  Rum- 
mington  v.  Kelley,  7  Ohio,  97,  pt  2,  where 
there  was  a  long  delay  after  the  vendor  in- 
formed the  vendee  of  the  immediate  end  of 
the  contract  and  tendered  him  his  notes. 
Specific  performance  was  denied.  We  need 
not  go  so  far  in  the  case  before  -us.  In 
Hatch  v.  Cobb,  4  Johns.  Ch.  559— a  suit  of 
the  vendee  for  specific  performance— it  ap- 
peared that  the  plaintiff  had  made  default 
in  the  payments,  which,  by  the  contract,  were 
made  a  condition  precedent  to  the  convey- 
ance, and  the  defendant  had  accepted  one 
small  payment  subsequent  to  such  default, 
but  about  six  months  thereafter  the  defend- 
ant repeatedly  called  for  payment,  and  gave 
notice  that,  if  the  plaintiff  did  not  pay  him, 
he  should  be  obliged  to  part  with  his  interest 
In  the  land.  No  payment  being  made,  the 
defendant  assigned  over  his  right  to  a  third 
person,  and  the  plaintiff,  with  knowledge  of 
that  fact,  made  a  tender  of  the  balance  due 
on  the  contract,  and  filed  his  bill  for  specific 
performance,  etc.    The  court,  in  holding  that 
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specific  performance  could  not  be  decreed, 
said  that  the  defendant  was  not  bound  to 
wait  any  longer  upon  the  plaintiff,  but  had  a 
clear  right  to  exact  Immediate  payment,  or 
else  to  part  with  his  Interest  in  the  land  to 
another,  In  order  to  meet  his  own  convenience 
or  necessities.  It  was  further  said  that,  if 
the  defendant  had  not  parted  with  his  in- 
terest before  the  filing  of  the  bill,  it  might 
even  have  been  a  point  deserving  consid- 
eration whether  the  plaintiff  was  entitled  to 
assistance  when  no  accident,  mistake,  or 
fraud  had  Intervened  to  prevent  the  perform- 
ance of  the  contract  on  his  part,  and  when, 
after  indulgence  and  after  considerable  sub- 
sequent delay,  he  had  twice  been  required  to 
make  payment  and  had  omitted  to  do  it 
Where  the  time  of  performance  specified  in 
the  notice  to  the  defaulting  party  is  express- 
ly assented  to  by-  the  latter,  the  reasonable- 
ness of  the  notice  cannot  be  questioned  by 
him.  Miller  v.  Rice,  133  IU.  315,  330,  24 
N.  E.  643.  In  Chabot  v.  Winter  Park  Co. 
(Fla.)  15  South.  756,  43  Am.  St  Rep.  182, 
it  was  said:  "Although  the  complainant  was 
in  default,  he  made  no  reply  whatever  to  the 
notice.  If  he  had  desired  still  further  ex- 
tension of  time,  he  should  have  let  his  wishes 
be  known.  If  he  considered  that  he  had 
further  rights  In  the  matter,  and  that  the 
Winter  Park  Company  could  not  put  a  lim- 
itation of  time  upon  him,  he  should  have  been 
prompt  in  the  assertion  of  such  rights.  Fail- 
ing to  ask  any  further  extension,  or  to  assert 
any  right,  he  must  be  held  as  acquiescing  in 
the  demand  contained  In  the  notice;  and  as 
abandoning  ail  rights  he  might  have  had  to 
enforce  the  performance  of  the  contract" 
In  that  case  the  time  fixed  in  the  notice  for 
the  performance  of  the  contract  was  nearly 
40  days,  and  the  act  to  be  done  wbb  the  pay- 
ment of  a  sum  of  money.  This  was  held  to 
be  a  reasonable  limitation,  though  one  party 
lived  in  Massachusetts  and  the  other  was  in 
Florida. 

At  all  times  from  the  making  of  the  con- 
tract up  to  the  date  specified  In  his  notice 
as  the  limit  of  time  for  payment  the  appel- 
lant was  ready,  willing,  and  able  to  receive 
and  accept  payment  and  notes  and  mort- 
gage, and  to  execute  to  the  appellee  a  deed 
of  conveyance  as  stipulated  in  the  contract 
Being  always  met  with  the  statement  of 
inability  of  the  appellee  to  pay,  no  occasion 
arose  for  express  tender  or  offer  of  a  deed 
of  conveyance.  Upon  all  the  facts,  we  think 
the  appellee  is  not  entitled  to  the  interposi- 
tion of  a  court  of  equity,  but  should  be  re- 
mitted to  his  remedy  at  law. 

The  appellee  has  filed  a  cross-assignment  of 
error  in  the  overruling  of  his  demurrer  to 
certain  paragraphs  of  answer,  but  if  the  con- 
clusion to  which  we  have  thus  arrived  be 
correct  there  was  no  error  in  the  ruling. 

The  judgment  is  reversed,  and  the  cause 
is  remanded,  with  instruction  to  state  a  con- 
clusion of  law  in  accord  with  the  foregoing 
opinion. 


(U  tnd.  A  58) 

THIEME  et  aL  T.  UNION  TRUST  00.  et  al. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
March   8,    1904.) 

WILLS-RIGHT   OF  SURVIVORSHIP-CONSTRUC- 
TION. 

1.  Testatrix,  by  item  4  of  her  will,  gave  one- 
fifth  of  her  estate,  which  included  stock  owned 
by  her  in  a  certain  brewing  company,  to  two 
of  her  grandsons.  By  item  6  it  was  provided 
that  the  survivor  of  the  two  grandchildren 
should  take  the  whole  of  the  fifth  interest  in 
the  estate  on  the  death  of  either  during  the 
lire  of  the  testatrix.  In  item  11  it  was  pro- 
vided that,  while  testatrix  desired  those  grand- 
sons to  have  their  full  share  of  the  stock  in  the 
brewing  company,  yet  she  did  not  desire  that 
they  should  have  anything  whatever  to  do  with 
the  business  of  the  company,  and  by  the  same 
item  she  appointed  one  of  her  sons  a  trustee 
for  the  grandsons,  and  empowered  him  to  take 
charge  of  their  part  of  the  stock  in  the  brew- 
ing company,  and  control  it  in  the  interest  of 
the  company,  and  provided  that  he  should  pay 
to  them  respectively,  or  to  the  survivor  there- 
of, annually,  the  proportionate  share  of  the 
dividend  declared  on  the  stock.  Held,  that 
under  Burns'  Rev.  St  1001,  S  8136,  providing 
that  the  survivor  of  persons  holding  personal 
property  in  joint  tenancy  Bhall  have  the  same 
rights  only  as  survivors  of  tenants  in  common, 
unless  otherwise  expressed  in  the  instrument 
the  will  did  not  create  the  right  of  survivorship 
between  the  grandsons  in  the  ownership  of  the 
stock  on  the  death  of  one  of  them  after  the 
death  of  the  testatrix. 

Appeal  from  Circuit  Court  Clinton  County; 
J:  V.  Kent  Judge. 

Action  by  the  Union  Trust  Company  and 
another,  administrators  of  the  estate  of  John 
Thieme,  deceased,  against  John  H.  Thieme, 
trustee,  and  others.  From  a  judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

Kumler  &  Gaylord  and  A.  Orth  Behm,  for 
appellants.  J.  E.  McCullough  and  A.  N.  Wil- 
son, for  appellees. 

HENLEY,  O.  J.  This  action  was  commen- 
ced by  appellees,  the  administrators  of  the 
estate  of  John  Thieme,  deceased,  against  ap- 
pellants John. Henry  Thieme,  trustee  under 
the  will  of  Elizabeth  Thieme,  deceased,  Ed- 
ward Thieme,  and  the  Thieme  &  Wagner 
Brewing  Company.  The  action  -was  to  re- 
cover 148  shares  of  the  capital  stock  of  the 
Thieme  &  Wagner  Brewing  Company,  which 
was  held  by  the  appellant  John  Henry  Thieme 
in  trust  for  the  appellant  Edward  Thieme  and 
John  Thieme,  appellees'  intestate  decedent 
The  appellant  Edward  Thieme  was  made  a 
party  defendant  to  this  action  in  order  that  bis 
interest,  if  any,  in  said  capital  stock  might  be 
determined;  and  the  Thieme  &  Wagner  Brew- 
ing Company  was  made  a  party  defendant  In 
order  that  the  court  might  compel,  by  Its  judg- 
ment, such  company  to  issue  to  appellees  the 
stock  claimed  by  them  in  case  the  judgment 
of  the  court  was  in  appellees'  favor.  The  ap- 
pellant Edward  Thieme  filed  a  cross-com- 
plaint against  appellees  and  his  co-appellants. 
in.  which  he  claimed  to  be  the  owner  of  the 
148  shares  in  the  brewing  company  claimed 
by  appellees.   In  this  cross-complaint  the  will 
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of  Elizabeth  Thieme,  deceased,  was  set  forth 
In  foil;  the  said  Edwaid  Thleme  claiming  that 
by  the  terms  of  said  will  he  was  the  owner 
of  the  capital  stock  of  said  brewing  com- 
pany which  is  here  in  controversy.  Upon  mo- 
tion of  the  appellees  the  venue  of  this  cause 
was  changed  to  the  Clinton  circuit  court 
The  issue  tried  was  made  by  answers  of  gen- 
eral denial  filed  by  the  defendants  to  both  the 
complaint  and  the  cross-complaint.  The  cause 
was  tried  by  the  court  The  facts  were  found 
specially,  and  conclusions  of  law  stated  there- 
on. The  only  error  assigned  in  this  court  is 
that  the  trial  court  erred  in  Its  conclusions 
of  law  on  the  special  finding  of  facts.  The 
facts  found  which  are  necessary  to  a  proper 
determination  of  this  case  were  the  follow- 
ing: Elizabeth  M.  Thleme,  a  widow,  died 
on  the  28th  day  of  April,  1686,  and  left  surviv- 
ing her  as  her  sole  and  only  heirs  at  law  her 
sons,  John  Henry  Thieme,  Charles  C.  Thleme, 
and  Frederick  Thleme,  and  a  daughter,  So- 
phia Zumpe,  and  two  grandchildren,  Edward 
Thieme  and  John  Thieme,  sons  of  her  pre- 
deceased son,  William  Thieme.  That  at  the 
time  of  the  death  of  the  said  Elizabeth 
neither  of  her  grandchildren,  Edward  and 
John  Thieme,  were  or  ever  had  been  mar- 
ried. That  on  the  25th  day  of  December, 
1881,  the  said  Elizabeth  executed  her  last 
will  and  testament,  and  after  her  death,  to 
wit  on  the  15th  day  of  May,  1886,  the  said 
will  was  duly  probated  and  recorded  in  the 
proper  records  of  Tippecanoe  county,  and 
said  will  ever  since  has  been  and  still  remains 
in  full  force. 

Item  4  of  said  will  was  as  follows: 

"Item  4.— I  give,  devise  and  bequeath  to  my 
children  Charles  O.  Thleme,  Sophia  Zumpe, 
John  Henry  Thleme,  Frederick  Thieme,  and 
my  grandchildren,  Edward  Thleme  and  John 
Thieme,  children  of  my  son  William  Thieme, 
deceased,  all  of  the  remainder  of  the  real 
and  personal  property  of  which  I  may  die 
seized  or  possessed;  the  said  grandchildren 
both  together  receiving  the  undivided  %  part 
thereof.  And  in  case  my  said  son  Charles 
C.  Thieme  should  die  without  issue,  {hen, 
at  bis  death  %  of  the  amount  bequeathed  to 
him  hereby  shall  go  to  his  wife,  Frances,  and 
the  other  %  shall  be  divided  among  my  oth- 
er children  and  grandchildren,  sons  of  my 
son  William,  as  in  this  Item  heretofore  pro- 
vided. And  the  share  bequeathed  by  this 
clause  to  my  said  daughter  Sophia  Zumpe  Is 
made  subject  to  the  provisions  contained  in 
Item  10 -of  this  will." 

"Item  6.— And  In  case  either  of  said  grand- 
children should  die  before  my  death,  then 
his  share  shall  go  to  the  survivor;  and  in 
case  both  of  said  grandchildren  shall  die  be- 
fore I  do,  then  the  share,  which  under  this 
will,  would  go  to  said  grandchildren,  or  sur- 
viving grandchild,  shall  be  divided  among 
my  surviving  children.  If  living,  or  their  chil- 
dren, should  they  be  dead. 

"Item  7.— I  direct  that  in  the  distribution 
of  the  personal  property  each  of  my  children 


and  said  grandchildren,  Edward  and  John 
Thleme,  shall  have  Its  proportionate  share  of 
the  stock  owned  by  me  in  the  Thieme  &  Wag- 
ner Brewing  Company,  the  shares  of  stock 
in  said  Brewing  Company,  which  by  this 
clause  shall  go  to  my  daughter,  Sophia 
Zumpe,  shall  be  subject  however,  to  the  con- 
ditions and  stipulations  contained  in  Item  10 
of  this  will,  and  the  shares  of  stock  in  said 
Brewing  Company  which  by  this  clause  shall 
go  to  my  grandchildren  Edward  and  John 
Thieme  shall,  however,  be  subject  to  the 
conditions  and  stipulations  contained  in  Item 
11  of  this  will." 

"Item  11.— While  I  desire  that  my  grand- 
sons, Edward  Thleme  and  John  Thieme,  shall 
have  their  full  share  of  the  stock  in  the 
Thleme  &  Wagner  Brewing  Company,  viz.: 
together  an  undivided  %  thereof,  yet  I  do 
not  desire  that  they  shall  have  anything 
whatever  to  do  with  the  control  or  manage- 
ment of  the  business  of  said  Company.  I 
therefore  appoint  my  son  John  Henry  Thieme 
a  trustee  for  said  Edward  and  John  Thleme, 
and  hereby  fully  authorize  and  empower  him 
to  take  charge  of  their  part  of.  the  stock 
in  said  Brewing  Company,  and  vote  and 
control  the  same  in  the  interest  of  said  Com- 
pany, and  that  he  pay  to  them  respectively, 
or  to  the  survivor  thereof,  annually,  their  pro- 
portionate share  of  the  dividends  declared 
on  said  stock." 

That  John  Henry  Thieme,  who  was  nam- 
ed by  the  testator  as  the  executor  of  her  will, 
duly  qualified,  and  took  upon  himself  the  ad- 
ministration of  said  trust  and  was  by  the 
circuit  court  of  Tippecanoe  county  appointed 
trustees  under  said  will  for  John  and  Edward 
Thleme,  and  has  since  such  appointment  to 
wit  since  the  7th  day  of  October,  1895,  con- 
tinued to  act  as  said  trustee.  That  at  the 
time  of  the  death  of  the  said  Elizabeth  she 
was  the  owner  of  1,480  shares  of  the  capital 
stock  of  the  Thieme  &  Wagner  Brewing 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Indiana;  and  that  286 
shares  of  said  stock  is  the  amount  that  came 
Into  the  possession  of  said  trustee  under  items 
7  and  11  Of  said  Elizabeth's  will  as  the 
property  here  in  trust  for  her  grandchildren, 
Edward  and  John  Thieme.  That  after  the 
death  of  the  said  Elizabeth,  and  after  said 
John  Henry  Thieme  had  qualified  as  trustee 
under  item  11  of  said  will,  the  said  Thleme 
&  Wagner  Brewing  Company  issued  to  said 
trustee  two  certificates  of  stock  in  said  com- 
pany, each  of  said  certificates  being  for  148 
shares  of  its  capital  stock,  one  of  said  cer- 
tificates being  numbered  25,  and  certifying 
that  John  Henry  Thieme,  as  trustee  of  Ed- 
ward Thieme,  is  the  owner  of  148  shares 
of  the-capltal  stock  of  the  said  brewing  com- 
pany; and  one  certificate,  numbered  20,  certi- 
fying that  said  John  Henry  Thleme,  as  trustee 
of  John  Thleme,  Is  the  owner  of  148  shares  of 
the  capital  stock  of  said  brewing  company. 
That  the  said  Edward  Thieme  had  no  knowl- 
edge, prior  to  the  commencement  of  this  ac- 
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Hon,  that  the  stack  held  by  John  Henry 
Thieme  as  trustee  was  represented  by  sepa- 
rate certificates.  That  neither  the  said  John 
Thieme  nor  Edward  Thieme,  grandchildren 
of  the  said  Elizabeth,  deceased,  made  any 
disposition,  during  the  lifetime  of  John 
Thieme,  of  the  stock,  or  any  part  of  it,  own- 
ed by  them  in  said  brewing  company,  and 
willed  to  them  as  aforesaid  by  the  said  Eliza- 
beth Thieme,  deceased.  That  the  said  John 
Thieme,  grandson  of  said  Elizabeth,  was 
married  on  the  17th  day  of  October,  1900,  to 
Lillian  May,  now  Lillian  May-Thieme,  one 
of  the  appellees  herein;  and  that  the  said 
John  died  in  Marlon  county,  Ind,  on  the 
15th  day  of  August,  1901,  intestate,  and 
leaving  surviving  him  as  his  only  heir  at  law 
his  widow,  Lillian  May-Thieme.  That  on  the 
30th  day  of  August,  1901,  the  said  Lillian 
May-Thieme  and  the  Union  Trust  Company 
of  Indianapolis  were,  by  the  Marlon  circuit 
court,  appointed  administrators  of  the  estate 
of  the  said  John  Thieme,  deceased,  and  quali- 
fied and  gave  bond,  and  have  ever  since  been 
acting  as  administrators  of  the  estate  of 
said  decedent  That  after  the  appointment 
and  qualification  of  said  administrators,  and 
before  the  commencement  of  this  action,  said 
administrators  made  demand  upon  each  of 
the  defendants  to  this  action  that  they  claim- 
ed on  behalf  of  said  decedent's  estate  one- 
half  of  the  206  shares  of  stock  held  by  John 
henry  Thieme,  as  trustee,  in  trust  for  Ed- 
ward and  John  Thieme,  and  demanded  that 
such  steps  be  taken  as  would  cause  to  be 
issued  to  them  a  proper  certificate  from  said 
brewing  company  showing  the  ownership  of 
148  shares  of  said  stock  in  the  estate  of  John 
Thieme,  deceased,  represented  by  appellees 
herein. 

The  court's  conclusions  of  law  upon  the 
facts  found. were  that  appellees,  as  the  ad- 
ministrators of  the  estate  of  John  Thieme, 
deceased,  were  entitled  to  have  the  title  to 
148  shares  of  the  stock  in  the  Thieme  & 
Wagner  Brewing  Company  held  by  John 
Henry  Thieme  as  trustee  quieted  In  them 
as  the  legal  representatives  of  said  John 
Thieme'8  estate,  for  the  use  and  benefit  of 
said  estate,  and  that  the  said  John  Henry 
Thieme,  as  trustee,  should  transfer  to  ap- 
pellees for  the  use  and  benefit  of  said  John 
Thieme's  estate  148  shares  of  said  capital 
stock  in  said  brewing  company,  and  that  he 
should  execute  all  necessary  papers  and  do 
all  things  necessary  on  his  part  to  transfer 
and  vest  the  title  of  said  stock  in  the  appel- 
lees. Judgment  was  accordingly  so  ren- 
dered. 

Briefly  stated,  the  question  Involved  in  this 
appeal  is  as  follows:  By  the  will  of  Eliza- 
beth M.  Thieme  she  disposes  of  1,480  shares 
of  stock  In  the  Thieme  &  Wagner  Brewing 
Company,  owned  by  her  at  the  time  of  her 
death.  296  shares  of  this  stock  were  given 
to  her  grandchildren,  John  and  Edward 
Thieme.  The  interests  of  said  grandsons  in 
this  stock  were  equal.    It  is  the  claim  of  ap- 


pellees that  at  the  death  of  Elizabeth  M. 
Thieme  their  decedent,  John  Thieme,  be- 
came the  absolute  owner  of  one-half  of  the 
296  shares  of  stock,  and  that  by  his  death 
the  trust  created  by  item  11  of  the  will  of 
Elizabeth  M.  Thieme  was  dissolved  as  to  the 
said  John's  estate,  and  that  they,  as  his  ad- 
ministrators and  legal  representatives,  are 
entitled  to  a  judgment  that  the  148  shares 
In  said  brewing  company  are  the  property  of 
the  estate  of  their  decedent  The  appellant 
Edward  Thieme  claims  that  as  the  survivor 
of  said  grandsons  he  is  the  owner  of  the 
whole  of  said  296  shares.  This  is  the  whole 
question  in  the  case. 

It  is  statutory  law  In  this  state  (section 
8136,  Burns'  Rev.  St.  1901)  that  "the  sur- 
vivors of  persons  holding  personal  property 
In  Joint  tenancy  shall  have  the  same  rights 
only  as  the  survivors  of  tenants  in  common, 
unless  otherwise  expressed  In  the  instru- 
ment" In  the  case  of  Johnson,  Trustee,  v. 
Johnson,  128  Ind.  93/27  N.  E.  340,  the  court, 
in  reference  to  the  effect  to  be  given  to  the 
above-quoted  statute,  said:  "Under  this  stat- 
ute property  held  by  two  or  more  persons  as 
Joint  tenants  does  not  go  to  the  snrvivors, 
unless  it  is  so  expressly  stipulated  in  the  in- 
strument creating  the  estate."  Under  the 
statute  and  the  construction  given  it  by  the 
'  Supreme  Court  as  above  cited,  the  decision 
of  the  question  presented  by  this  appeal 
must  be  based  wholly  upon  a  construction 
of  the  will;  this  will  being  the  instrument 
by  which  the  estate  was  created.  Appel- 
lants, in  order  to  sustain  their  position,  must 
show  that  the  will  created  a  Joint  tenancy, 
and,  in  addition,  that  the  will,  by  its  ex- 
press provisions,  stipulated  that  the  prop- 
erty so  held  should  go  to  the  survivor.  The 
right  of  survivorship  in  personal  property 
held  by  Joint  tenants  cannot  be  conferred  by 
implication  or  inference;  it  must  be  clearly 
expressed  by  the  instrument  creating  the  es- 
tate. By  item  4  of  the  will  in  question  the 
grandsons  of  the  testatrix 'are  given  in  clear 
and  decisive  terms  one-fifth  of  her  estate, 
which  Included  the  stock  In  the  brewing  com- 
pany. In  item  4  no  restriction,  condition,  or 
limitation  is  placed  upon  the  rights  of  the 
grandsons  in  the  property  so  willed  to  them, 
nor  Is  any  reference  made  to  any  subsequent 
part  of  the  will  by  which  any  conditions  or 
limitations  are  attempted  to  be  imposed. 
By  item  6  of  the  will  it  Is  made  plain  that 
the  only  event  in  which  the  survivor  of  the 
two  grandchildren  should  take  the  whole 
estate  would  be  the  death  of  one  of  them 
during  the  lifetime  of  the  testatrix.  Up  to 
the  seventh  item  of  the  will  the  property  In 
controversy  is  given  absolutely,  in  clear  and 
decisive  terms,  to  the  grandchildren,  with- 
out any  expression  of  an  intent  to  create  the 
right  of  survivorship  after  the  death  of  the 
testatrix.  It  Is  said  in  Langman  v.  Marbe. 
156  Ind.  330,  58  N.  E.  191:  "It  Is  the  settled 
law  that,  when  an  estate  in  fee  simple  is 
clearly  given  a  person,  the  estate  bo  given 
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cannot  be  cut  down  or  modified  by  subse- 
quent clauses  In  the  will,  unless  the  inten- 
tion to  do  so  is  manifest  from  words  as  clear 
and  certain  as  those  which  gave  the  fee- 
simple  estate."  See,  also.  Rusk  v.  Zuck,  147 
Ind.  388,  45  N.  E.  681,  46  N.  B.  674;  Mul- 
vane  v.  Rude,  146  Ind.  476,  45  N.  B.  659,  and 
cases  cited.  The  rule  so  announced  Is  ap- 
plicable to  personalty  and  real  estate.  Mul- 
vane  v.  Rude,  supra;  Ross  v.  Ross,  135  Ind.  ■ 
367,  35  N.  B.  9.  It  is  from  item  11  of  the 
testatrix's  will  that  the  controversy  has 
arisen  as  to  the  title  to  one-fifth  of  the  stock 
In  the  brewing  company.  As  we  view  this 
Item  of  the  will,  Its  whole  scope  and  pur- 
pose is  to  appoint  a  trustee  and  define  his 
duties  and  powers.  The  first  part  of  this 
item,  viz.,  "While  I  desire  that  my  grand- 
sons, Edward  Thleme  and  John  Thieme,  shall 
have  their  full  share  of  the  stock  in  the 
Thleme  &  Wagner  Brewing  Company,  viz., 
together  an  undivided  one-fifth  thereof,  yet  I 
do  not  desire  that  they  shall  have  anything 
whatever  to  do  with  the  control  or  manage- 
ment of  the  business  of  said  company,"  does 
not  in  any  way  attempt  to  take  away  from 
the  grandsons,  or  either  of  them,  their  in- 
terest In  the  stock  In  the  brewing  company, 
but  rather  confirms  In  them  the  .Interest  they 
had  been  given  under  a  prior  item  of  the 
will;  the  Interest  so  given  being  the  Inter- 
est which,  under  the  laws  of  descent,  would 
have  gone  to  their  deceased  father  had  he 
been  living  at  the  time  of,  the  testatrix's 
death.  The  second  and  last  part  of  this  item 
•f  the  will,  viz.,  "I  therefore  appoint  my  son 
John  Henry  Thieme  a  trustee  for  said  Ed- 
ward and  John  Thleme,  and  hereby  fully 
authorize  and  empower  him  to  take  charge 
of  their  part  of  the  stack  of  said  Brewing 
Company  and  vote  and  control  the  same  in 
the  interest  of  said  company,  and  that  he 
pay  to  them  respectively,  or  to  the  survivor 
thereof,  annually  their  proportionate  share  of 
the  dividends  declared  on  said  stock,"  ap- 
points the  trustee  and  defines  his  duty  in  re- 
lation to  the  one-fifth  of  the  stock  in  the 
brewing  company.  The  reference  in  regard 
to  the  duty  of  the  trustee  as  to  the  stock  and 
the  Income  therefrom  is  Invariably  to  the 
"one-fifth  thereof"  and  their  "share  of  the 
stock."  And  It  Is  made  the  duty  of  the  trus- 
tee to  pay  to  each  of  said  grandchildren  "re- 
spectively" his  share  of  the  dividends  de- 
clared on  the  one-fifth  of  the  stock  in  the 
brewing  company  specifically  devised  to  said 
grandchildren.  But  the  testatrix  goes  fur- 
ther, and  provides  for  a  contingency  which 
might  have  arisen  under  item  6  of  her  will 
bad  one  of  her  grandchildren  died  prior  to 
ber  death,  and  extends  the  provisions  of 
item  11  to  the  survivor  under  item  6.  We 
believe  that  the  only  construction  which  the 
intention  of  the  testator  and  the  words  em- 
ployed in  this  will  will  Justify  is  that  the 
title  to  the  one-fifth  of  the  stock  in  the  brew- . 
tag  company  at  the  death  of  the  testatrix 
vested  in  the  grandsons,  Edward  and  John 


Thieme,  they  both  surviving  her;  that  the 
word  "survivor,"  used  in  item  11  of  the  will, 
refers' to  a  condition  that  might  have  arisen 
under  item  6  of  the  will;  that  the  right  of 
survivorship  to  the  title  to  the  one-fifth  of 
the  stock  of  the  brewing  company  which 
vested  in  Edward  and  John  Thieme  at  the 
death  of  the  testatrix  was  not  in  any  way 
created  or  expressed  by  her  will,  and,  this 
being  true,  it  is  immaterial,  under  the  stat- 
ute of  this  state  heretofore  cited,  whether 
said  grandchildren  held  the  stock  as  tenants 
in  common  or  as  Joint  tenants;  that  upon  the 
death  of  John  Thieme,  occurring  after  the 
death  of  the  testatrix,  one-half  of  the  stock 
In  the  brewing  company  devised  to  Edward 
and  John  Thieme  by  the  will  of  Elizabeth 
M.  Thieme '  became  a  part  of  the  estate  of 
John  Thleme,  deceased,  and  within  the  con- 
trol and  management  of  his  legally  appoint- 
ed administrator.  The  trial  court  so  field. 
Judgment  affirmed. 


(M  ma.  A.  632) 
GROVBS  v.  HOBBS. 
(Appellate  Court  of  Indiana,  Division  No.  1. 
March  8,  1904.) 

APPEAL— STATEMENT— EVIDENCE. 
1.  There  being  no  attempt  to  comply  with 
Appellate  Court  rule  22,  subd.  5  (55  N.  E.  vi), 
providing,  if  the  insufficiency  of  the  evidence 
to  sustain  a  finding  is  assigned,  the  statement 
shall  contain  a  condensed  recital  of  the  evi- 
dence, appellant  is  not  entitled  to  a  decision 
as  to  the  sufficiency  of  the  evidence.  . 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty; Jas.  V.  Kent,  Judge. 

Action  between  Elizabeth  Groves  and 
Zachariah  T.  Hobbs.  From  the  judgment, 
Groves  appeals.    Afflnrfed. 

Pippen'&  Purvis  and  GIfford  &  Glfford, 
for  appellant.  Gavin,  Davis  &  Gavin,  for 
appellee. 

ROBINSON,  J.  As  there  was  no  special 
finding  of  facts  with  conclusions  of  law  in 
the  case,  the  second,  third,  and  fourth  er- 
rors assigned,  relating  to  these  matters,  pre- 
sent no  question. 

The  first  error  assigned  is  overruling  the 
motion  for  a  new  trial  on  the  ground  that 
the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  law. 
It  Is  insisted  by  counsel  for  appellee  that  the 
appeal  should  be  dismissed,  or  the  judgment 
affirmed,  because  of  appellant's  failure  to 
comply  with  the  rules  of  the  court  In  the 
preparation  of  the  transcript  and  brief.  The 
fifth  subdivision  of  rule  22  (55  N.  E.  vi)  pro- 
vides: "If  the  insufficiency  of  the  evidence 
to  sustain  the  verdict  or  finding,  in  fact  or 
law,  is  assigned,  the  statement  shall  contain 
a  condensed  recital  of  the  evidence  in  narra- 
tive form,  so  as  to  present  the  substance 
clearly  and  concisely."  As  no  attempt  what- 
ever has  been  made  to  comply  with  this  pro- 
vision, appellant  Is  not  In  a  position  to  ask 
a  decision  upon  the  sufficiency  of  the  evidence 
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to  sustain  the  finding.  Boseker  t.  Chamber- 
lain (Ind.  Sup.)  66  N.  E.  448;  Security,  etc, 
Co.  t.  Lee  (Ind.  Sup.)  66  N.  B.  745;  Indiana, 
etc,  R.  Co.  v.  Ditto,  158  Ind.  669,  64  N.  E. 
222.  Moreover,  a  reading  of  the  evidence 
shows  that  there  Is  evidence  to  support  the 
conclusion  reached  by  the  trial  court. 
Judgment  affirmed. 


(12  Ind.  App.  HO) 

LUDWICK  v.  PETRIE  et  at.  » 
(Appellate  Court  of  Indiana.    Division  No.  1. 
March  10, 1904.) 

TBNDOR  AND  PURCHASER— BREACH  OF  WAR- 
RANTY—ACTIONS—INSTRUCTIONS —  IGNORING 
ISSUES— FRAUD— ABATEMENT  OF  PRICE. 

1.  Where,  in  an  action  for  breach  of  war- 
ranty, complainant  avera  the  execution  of  the 
deed,  and  failure  of  title  to  a  portion  of  the 
land,  and  in  a  second  paragraph  asserts  fraud 
of  the. vendor  in  misrepresenting  the  number  of 
acres  in  the  tract  conveyed,  an  instruction  is 
erroneous  which  directs  a  finding  for  defendant 
on  facts  provable  under  the  first  paragraph, 
without  reference  to  the  issue  based  on  the 
fraudulent  representation  as  to  the  number  of 
acres  conveyed. 

2.  Where  a  vendee  Is  Induced,  by  fraudulent 
representations  of  the  vendor  as  to  the  number 
of  acres,  to  pay  more  than  he  otherwise  would 
for  the  land,  he  is  entitled  to  an  abatement  of 
the  purchase  price. 

3.  A  vendee  need  not  rescind  the  contract  in 
order  to  recover  damages  sustained  by  fraudu- 
lent representations  as  to  the  number  of  acres 
conveyed. 

Appeal  from  Circuit  Court,  Huntington 
County;  James  C.  Branyan,  Judge. 

Actlon-by  John  Ludwlck  against  Margaret 
Petiie  and  another.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.  Re- 
versed. 

Leah  &  Lesh,  for'  appellant  Branyan  & 
Felghtner  and  O.  W.  Stults,  for  appellees. 

HENLEY,  C.  J.  Action  by  appellant  for 
damages  growing  out  of  a  breach  of  warranty 
In  the  deed  of  conveyance  of  certain  real  es- 
tate purchased  by  him  of  appellee.  The  com- 
plaint was  In  two  paragraphs.  The  first  par- 
agraph of  complaint  contains  averments  cov- 
ering the  execution  and  delivery  of  the  deed, 
the  payment  of  the  purchase  price,  the  war- 
ranty covering  35.70  acres  of  land,  the  failure 
of  the  title  to  6.70  acres  of  the  land  so  con- 
veyed and  warranted,  and  the  eviction  of 
appellant  therefrom  by  one  holding  the  para- 
mount title.  The  second  paragraph  of  com- 
plaint, In  addition  to  the  averments  which  ap- 
pear In  the  first  paragraph,  contains  the  fol- 
lowing: That  at  the  time  of  the  purchase  of 
the  real  estate  appellee  orally  represented  that 
a  certain  rail  fence  running  south  from  tbe 
Maple  Grove  Gravel  Road,  near  the  buildings 
on  the  land  conveyed,  was  the  line  fence,  and 
formed  the  western  boundary  of  said  land; 
that  such  representations  were  false  and 
fraudulent,  and  were  falsely  and  fraudulent- 
ly made,  and  that  appellant  relied  upon  and 
believe  them  to  be  true;  that  thereafter,  and 
after  appellant  had  purchased  the  real  estate 
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so  pointed  out  to  him,  *  survey  was  had  of 
said  land,  and  said  line  fence  was  removed 
a  sufficient  distance  east  to  dispossess  appel- 
lant of  six  acres  of  land.  The  material  part 
of  the  deed,  which  was  made  a  part  of  each 
paragraph  of  complaint,  Is  as  follows:  "This 
indenture  witnesseth  that  Margaret  Petrie 
and  Jacob  Petrie,  her  husband,  of  Hunting- 
ton County,  Indiana,  convey  and  warrant  to 
John  Ludwlg  of  Huntington  County,  Indiana, 
for  the  sum  of  $8,500,  the  following  real  es- 
tate. In  Huntington  County,  Indiana,  to  wit: 
The  following  tract  of  land  except  41  acres 
off  the  west  side  thereof,  vis:  that  part  of  the 
reserve  of  ten  sections  at  the  banks  of  the 
Wabash  river,  granted  by  the  United  States 
to  John  B.  RlchardvlIIe,  which  is  described  as 
follows:  Being  north  of  the  Wabash  and 
Erie  Canal  and  between  tracts  number  10 
and  11,  In  the  division  of  said  reserve,  and 
known  as  Carnot  tract  containing  80  acres, 
except  8.30  acres  in  the  north  part  of  said 
tract  conveyed  by  Snap  Richardson  to  John 
Roche  by  a  deed  dated  December  21,  1852, 
and  recorded  in  book  H  page  488  of  the  rec- 
ords of  Huntington  County,  Indiana.  Said 
41  acres  to  be  laid  off  by  a  line  running  from 
the  Maple  Grove  Road  south  along  the  cen- 
ter of  the  lane  to  a  point  4  rods  south  of  the 
barn  on  said  farm,  thence  east  to  a  point 
from  which  a  line  runs  to  the  south  line  of 
tbe  tract  will  leave  41  acres  on  the  west  of 
the  line  so  run,  being  in  Town  28,.  range  9 
east"  An  answer  of  general  denial  filed  by 
appellee  made  the  Issue  upon  which  the  case 
was  tried.  Tbe  trial  resulted  In  a  Judgment 
against  appellant 

The  questions  presented  to  this  court  all 
arise  under  the  assignment  of  error  that  the 
trial  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial.  The  action  of  the  trial 
court  in  regard  to  the  giving  of  certain  in- 
structions, and  in  the  refusal  to  give  certain 
other  instructions  to  tbe  jury,  and  in  the  re- 
fusal to  permit  the  introduction  of  certain 
evidence  Is  assigned  as  cause  for  a  new  trial. 
The  Instructions  given  by  the  court  to  tbe 
Jury  were  many  in  number,  and  seem  to  have 
been  carefully  prepared.  The  giving  of  in- 
struction numbered  11,  however,  we  think, 
constituted  reversible  error.  Tbe  instruction 
referred  to  was  as  follows:  "(11)  I  Instruct 
you  that  by  the  express-  terms  of  the  deed 
of  conveyance  set  out  in  this  complaint  the 
defendant  conveyed  to  the  plaintiff  the  tract 
of  land  referred  to  as  'Carnot  Tract,'  ex- 
cept two  specified  parts  thereof.  The  Carnot 
tract  is  referred  to  in  this  deed  as  contain- 
ing 80  acres.  Now,  if  tbe  plaintiff  was  pat  in 
possession  of  and  still  holds  all  the  Carnot 
tract  left  after  cutting  off  the  two  tracts  ex- 
cepted in  bis  deed,  he  cannot  recover  in  this 
action,  unless  you  find  that  the  Carnot  tract 
contained  less  than  80  acres.  So,  If  the  evi- 
dence falls  to  show  that  the  Carnot  tract  con- 
tained less  than  80  acres,  your  verdict  should 
be  for  the  defendants."  If  we  concede  that 
the  law,  as  stated  in  this  Instruction,  is  cor>- 
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rect,  It  would  only  be  correct  as  applied  to 
the  first  paragraph  of  complaint;  and,  while 
the  second  paragraph  of  the  complaint  waa 
not  based  upon  the  contract  as  evidenced  by 
the  deed,  but  waa  based  upon  the  fraud  of 
the  vendor  In  misrepresenting  the  number  of 
acres  in  the  tract  conveyed,  the  reference  in 
the  Instruction  to  the  deed  of  conveyance 
would  not,  we  think,  have  the  effect  of  di- 
recting the  attention  of  the  Jury  to  the  fact 
that  the  law  as  stated  in  the  instruction  was 
applicable  alone  to  the  case  made  by  the  first 
paragraph  of  complaint  The  Instruction 
took  from  the  Jury  the  evidence  introduced 
upon  the  question  of  fraudulent  representa- 
tion of  the  amount  of  land  conveyed,  and,  in 
.  effect,  told  the  Jury  that,  if  certain  facts  were 
proven,  which  were  only  provable  under  the 
allegation  of  the  first  paragraph  of  com- 
plaint, their  verdict  must  be  for  the  defend- 
ants. It  Is  the  settled  law  In  this  state  that 
If,  by  the  fraudulent  representations  of  the 
vendor  as  to  the  extent  of,  or  the  number  of 
acres  In,  the  tract  of  land  about  to  be  con- 
veyed to  him,  the  vendee  la  Induced  to  enter 
Into  a  contract  that  he  would  not  otherwise 
have  entered  Into,  and  to  pay  therefor  more 
than  he  otherwise  would  have  done,  the  ven- 
dee will  be  entitled  to  an  abatement  tn  the 
purchase  price.  King  v.  Brown,  64  Ind.  868; 
Tyler  v.  Anderson,  106  Ind.  1S5,  6  N.  E.  600. 
Nor  Is  the  vendee  compelled  to  rescind  the 
contract  In  order  to  recover  the  damage  suf- 
fered through  the  fraudulent  representations. 
Bngllsh  r.  Arbuckle,  125  Ind.  77,  25  N.  B.  142; 
Nyswander  v.'  Lowman,  124  Ind.  584,  24  N. 
X.  355.  The  second  paragraph  of  complaint 
squarely  presented  an  Issue  based  upon  fraud- 
ulent representation  of  the  number  of  acres 
of  land  conveyed.  Appellant  produced  evi- 
dence In  support  of  this  issue,  and  the  court 
ought  to  have  confined  the  effect  of  the  In- 
structions above  set  out  to  the  case  made  by 
the  first  paragraph  of  complaint 

Other  alleged  errors  are  discussed  by  coun- 
sel, which  we  do  not  deem  it  necessary  to 
consider.  For  the  error  in  giving  Instruction 
No.  11  the  Judgment  is  reversed,  and  the  trial 
court  Is  directed  to  grant  appellant's  motion 
for  a  new  trial. 


(S2  Ind.  App.  640) 
CLAYPOOL  v.  GERMAN  FIHB  INS.  CO.i 
(Appellate  Court  of  Indiana,  Division  No.  2. 
March  0,  1904.) 

MORTGAGES-PRIORITY— WAIVER— CONDITION- 
AL CHARACTER— SCOPE. 

1.  To  enable  a  vendee  to  secure  a  loan  to 
build  a  house,  the  vendor,  who  held  a  purchase- 
money  mortgage,  executed  an  instrument  re- 
citing: "I  hereby  waive  the  Ilea  of  my  said 
mortgage  and  make  it  second  and  junior  to  the 
lien"  of  the  mortgage  to  secure  the  subsequent 
loan.  "The  above  waiver  named  in  the  agree- 
ment is  made  with  the  express  understanding 
and  as  a  consideration  for  my  so  doing"  that  a 
dwelling  house  of  a  certain  cost  should  be 
built,  free  from  liens,  and  insured,  and  interest 
on  the  second  loan  paid.  Held,  that  the  waiver 
was  an  absolute  one;  the  matters  recited  as  a 
consideration  therefor,  and  to  be  performed  by 
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the  vendee,  being  independent  of  the  waive* 
itself. 

2.  Where  the  holder  of  a  purchase-money 
mortgage  waives  priority,  in  favor  of  a  mort- 
gage given  for  a  loan  to  build  a  house,  the 
waiver  will  not  Include  a  commission  on,  and 
expenses  incident  to,  the  second  loan,  or  Insur- 
ance on  the  building  paid  out  of  the  loan. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Jno.  L.  MeMaster,  Judge. 

Suit  by  the  German  Fire  Insurance  Com- 
pany against  John  P.  Leyendecker  and  Ed- 
ward F.  Claypool.  From  a  decree  for  plain- 
tiff, defendant  Claypool  appeals.    Reversed. 

Jno.  W.  Claypool,  Daniel  Walt  Howe,  and 
Russell  T.  Byers,  for  appellant  Florea  ft 
Seidenstlcker  and  Wilson  &  Townley,  for 
appellee. 

ROBT,  J.  Action  by  appellee  to  foreclose 
a  mortgage  on  a  lot  In  Indianapolis,  execut- 
ed to  it  by  John  P.  Leyendecker.  Appel- 
lant Claypool,  was  made  a  defendant  and 
filed  a  cross-complaint  to  foreclose  a  mort- 
gage upon  the  same  lot  executed  to  him 
by  said  Leyendecker.  He  set  up  that  his 
mortgage  was  given  to  secure  unpaid  pur- 
chase money,  and  that  Its  Hen  waa  prior  to 
the  Hen  of  appellee's  mortgage,  but  that  such 
priority  had  been  waived  by  him,  but  only  up- 
on condition;  thatthe  conditions  of  such  waiv- 
er had  been  broken,  and  It  had  thereby  be- 
come null  and  void,  wherefore  he  prayed  fore- 
closure, and  a  decree  of  priority  in  his  fa- 
vor. A  special  finding  of  fact  waa  request- 
ed and  made,  and  conclusions  of  law  stated 
thereon.  The  controversy  relates  solely  to 
priority  between  the  two  mortgages.  The 
facts  found,  so  far  as  necessary  to  a  deter- 
mination of  the  issue  stated,  are  as  follows: 

Prior  to  July  12,  1807,  appellant  Claypool, 
was  the  owner  of  lot  200  in  Morton  Place, 
m  Indianapolis;  it  being  the  lot  described  by 
said  mortgages.  On  that  day  he  conveyed  it 
to  Leyendecker,  by  warranty  deeds  In  con- 
sideration of  $1,600,  $450  of  which  was  paid 
in  cash,  and  promissory  notes  secured  by  the 
mortgage  referred  to  in  the  .complaint  were 
given  for  the  residue.  This  mortgage  was 
recorded  within  45  days  after  its  execution, 
and  Bald  notes  were,  when  the  suit  was  be- 
gun, all  due  and  unpaid.  There  was  an  un- 
derstanding at  the  time  of  the  transaction, 
between  the  parties  thereto,  that  if  the  mort- 
gagor should  desire  to  build  on  the  lot  the 
mortgagee  would  waive  the  priority  of  his 
mortgage  In  favor  of  a  second  mortgage  exe- 
cuted by  Leyendecker  to  one  who  would  lend 
him  money  with  which  to  build.  Pursuant 
to  this  agreement  Claypool  did  on  October 
27, 1897,  execute  a  written  waiver  to  appellee, 
which  instrument  was  of  the  following  tenor: 

"This  Indenture  witnesseth,  that  whereas 
I  hold  a  mortgage  for  $1,150  secured  on  lot 
number  two  hundred  (200),  In  Morton  Place, 
an  addition  to  the  city  of  Indianapolis,  Indi- 
ana, dated  August  16,  1807,  recorded  In  Rec- 
ord Book  333,  on  page  272,  of  the  records  of 
Marlon  county,  executed  by  John  P.  Leyen- 
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decker,  and  whereas  said  John  P.  Leyendeck- 
er  desires  to  build  a  dwelling  on  said  lot,  I 
hereby  waive  the  lien  of  my  said  mortgage 
and  make  it  second  and  junior  to  the  lien  of 
a  mortgage  executed  by  said  John  P.  Leyen- 
decker  to  German  Fire  Insurance  Company 
of  Indiana,  dated  October  27,  1897,  for  $3,000, 
maturing  in  five  years  from  date,  and  bearing 
interest  at  the  rate  of  six  per  cent  per  an- 
num. 

"The  above  waiver  named  in  the  agree- 
ment is  made  with  the  express  understanding 
and  as  a  consideration  for  my  so  doing,  so  that 
said  parties  shall  build  a  dwelling  house  up- 
on said  lot  on  or  before  four  (4)  months  from 
date  hereof,  to  cost  and  be  worth  not.  less 
than  $4,000  and  to  be  free  from  any  and  all 
liens,  and  that  they  shall  keep  said  building 
when  completed  insured  in  some  good,  re- 
liable Are  Insurance  company  for  not  less 
than  three  thousand  dollars,  during  the  term 
of  said  loan  of  $3,000,  for  the  benefit  of  said 
German  Fire  Insurance  Company  of  Indiana, 
and  in  case  of  loss  or  damage  by  fire  to  said 
building  the  amount  derived  from  said  in- 
surance company  shall  be  paid  on  said  loan 
or  in  repairing  said  building.  And  they  will 
pay  the  Interest  on  said  loan  when  the  same 
shall  become  due,  and  in  case  of  default  to 
make  any  such  payments  in  thirty  days  aft- 
er the  same  shall  become  due  the  said  Ger- 
man Fire  Insurance  Company  of  Indiana 
shall  proceed  to  foreclose  said  mortgage  and 
notify  me  accordingly,  or  sell  the  same  to  me 
at  its  face  value  and  accrued  interest,  as  I 
may  elect. 

"Dated  this  27th  day  of  October,  1897. 

"[Signed]  Edward  F.  Claypool." 

This  instrument  was  duly  acknowledged, 
and  was  duly  recorded  two  days  after  its 
execution. 

Leyendecker  had  previously  made  an  agree- 
ment with  appellee  by  which  it  was  to  loan 
him  $3,000,  to  be  secured  by  a  mortgage  on 
said  lot;  the  loan  not  to  be  made  until  Clay- 
pool  should  execute  a  waiver  of  his  prior 
mortgage.  After  the  execution  of  such  waiv- 
er as  aforesaid,  appellee  did  loan  him  $3,000. 
A  house  was  in  process  of  construction  .on 
the  lot  at  the  time.  Its  actual  cost  was  $4,- 
374.81.  It  is  worth  not  less  than  $4,000.  Me- 
chanics' liens  for  $626.74  were  filed  against 
it  Taxes  became  delinquent  to  the  amount 
of  $315.07.  After  the  commencement  of  this 
action,  appellee  paid  $339.08  of  said  liens, 
taking  assignments  thereof;  such  payment 
being  authorized  by  its  mortgage.  From  the 
date  of  its  loan  to  the  completion  of  the 
house,  appellee  advanced  $2,811.07,  which 
was  all  expended  In  the  erection  of  said 
house.  One  hundred  and  eighty-eight  dollars 
and  ninety-three  cents  was  retained  for  the 
following  purposes: 

Commission  on  loan $150  00 

Insurance  on  building 24  00 

Expense  incident  to  loan 14  93 

The  commission  on  loan  retained  by  ap- 
pellee was  distributed  among  the  members 


of  its  finance  committee.  The  $24  jvas  paid 
as  a  premium  for  a  policy  of  insurance.  The 
$14.93  -was  paid  for  an  abstract,  an  exam- 
ination of  it,  etc.  These  sums  were  deducted 
with  the  consent  of  Leyendecker,  but  with- 
out notice  to'Claypool. 

On  April  27,  1898,  the  coupon  Interest  note 
payable  to  appellee  became  due,  and  was  not 
paid,  and  by  reason  of  such  default  the  entire 
debt  to  it  became  clue.  It  served  notice  upon 
Claypool,  and  was  notified  by  him  to  fore- 
close its  mortgage;  he,  however,  denying  its 
priority.  There  is  due  appellee  the  principal 
sum,  interest,  and  attorney's  fees,  $5,078.15, 
Including  delinquent  taxes  and  assessments 
paid,  and  the  amounts  due  for  labor  and  ma- 
terial, and  secured  by  lien,  as  aforesaid.  Ex- 
clusive of  the  two  latter  amounts,  there  is' 
due  to  it  $4,367.  The  amount  due  on  the 
mortgage  to  Claypool  Is  $1,628.76. 

The  conclusions  of  law  subordinated  Clay- 
pool's   mortgage'  to   the   lien  of  appellee's 
mortgage,  and  the  amounts  paid  by  it  for  the 
protection  of  its  security.     The  correctness 
of  the  conclusions  depends  upon  the  terms 
and  construction  of  the  instrument  above  set 
out    Appellant's  position  is  that  the  waiver 
was  made  upon  condition  that  one  of  those 
conditions  was  that  the  house  should  be  free 
from  any  and  all  liens;   that  such  condition 
was  broken,  and  the  waiver  therefore  is  in- 
operative.    The  Instrument  contains  an  ex- 
press and  immediate  waiver  of  the  priority 
of  the  purchase^money  mortgage,  made  in 
the  present  tense.    The  language  is,  "I  here- 
by waive  the  lien  of  my  mortgage  and  make 
it  second  and  junior,"  etc.     This  language 
is  not  consistent  with  an  Intention  of  mak- 
ing the  waiver  contingent    Its  further  terms 
are  that  the  waiver  is  made  with  the  ex- 
press understanding  and  "as  a  consideration 
for  my  so  doing  that  said  parties  shall  build 
a  dwelling  house  upon  said  lot  on  or  before 
four  months  from  date  hereof,  to  cost  and 
be  worth  not  less  than  $4,000,  and  to  be 
free  from  any  and  all  Hens,  and  that  they 
shall  keep  said  building  when  completed  in- 
sured," etc.     "*    •    *    And  they  will  pay 
the  interest  on  said  loan    «•    •    *    also  all 
taxes,"  etc.    The  consideration  for  a  contract 
is  a  different  thing  from  a  condition  upon 
which  the  contract  Is  made  to  depend.     A 
partial    failure   of   consideration   is  entirely- 
different  in  Its  consequences  from  the  breach 
of  a  strict  condition.    The  omission  of  any 
language  to  the  effect  that  the  waiver  is 
made    conditional    or    contingent    tends    to 
the  conclusion    that   a    condition   was   not 
meant.     "The  word  'condition'  is  not  nec- 
essary to  the  creation  of  a  condition.     Any 
words  that  convey  the  proper  meaning  will 
create  a  condition."    Stllwell  v.  Knapper,  S3 
Ind.   558,   570,   35   Am.   Rep.   240;    Am.    & 
Eng.  Ency.  of  Law,  vol.  8,  p.  GO;    2  Par- 
sons, Contracts,  526.    The  terms  used  must 
be  construed  in  the  light  of  established  rules 
of  construction.    No  language  will  be  held  to 
Import  a  condition  which  does  not  express- 
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ly  and  clearly  Indicate  tbat  such  was  the  In- 
tention of  the  parties.  Forfeitures  are  odi- 
ous, and  conditions  are  not  favored  in  law. 
Pbenlx  Ins.  Co.  v.  Lorenz,  7  Ind.  App.  272, 
33  N.  B.  444,  34  N.  E.  405;  Halstead  v.  Jes- 
sup,  150  Ind.  85-87,  49  N.  B.  821;  Bills  T. 
Elkhart  Co.,  97  Ind.  247,  252.  In  doubt- 
ful cases  the  words  of  an  Instrument  will 
be  taken  most  strongly  against  the  party 
using  them.  Wilson  v.  Corrico,  140  Ind.  533- 
536,  40  N.  E.  50,  49  Am.  St  Rep.  213;  Daven- 
port v.  Gwilllams,  133  Ind.  142-145,  31  N. 
E.  790,  22  L.  R.  A.  244;  Hunt  v.  Francis,  5 
Ind.  302.  Where  an  instrument  creates  a 
right,  interest,  or  estate  in  unequivocal  lan- 
guage, sucb  Tight,  interest,  or  estate  cannot 
be  cut  down  or  destroyed  by  a  subsequent 
provision  in  the  same  instrument,  unless  it 
la  equally  clear  and  explicit  as  that  creating 
the  same.  Orth  v.  Orth,  145  Ind.  184-194, 
42  N.  E.  277,  44  N.  E  17,  32  L.  R.  A.  298,  57 
Am.  St  Rep.  185;  Ross  v.  Ross,  135  Ind.  367- 
371,  35  N.  B.  9;  Mitchell  v.  Mitchell,  143  Ind. 
116,  42  N.  E.  465. 

Counsel  for  appellant  argue  that,  Inasmuch 
as  the  instrument  recites  that  the  waiver  Is 
made  in  consideration  of  the  performance  of 
certain  acts,  it  is  therefore  ineffective  unless 
such  acts  are  performed.  This  contention 
Implies  that  the  undertakings  of  the  parties 
are  dependent.  Where  a  contract  consists 
of  dependent  promises,  the  failure  to  perform 
by  one  party  excuses  the  failure  to  perform 
by  the  other;  but  where  the  promises  are 
Independent,  the  failure  of  one  party  to  per- 
form does  not  excuse  a  failure  to  perform 
upon  the  part  of  the  other,  but  confers  upon 
bun  a  right  of  action  for  damages.  McAl- 
ister  v.  Howell,  42  Ind.  15,  22,  23;  Keller 
T.  Reynolds,  12  Ind.  App.  883,  40  N.  E.  76, 
280;  Knights  v.  New  England  Co.,  2  Cush. 
271-286.  Where  the  mutual  promises  which 
constitute  a  contract  are  not  to  be  performed 
simultaneously,  but  where  the  acts  to  be  per- 
formed by  one  party  must  or  may  precede 
those  to  be  performed  by  the  other,  the  prom- 
ises are  independent,  and  not  dependent 
Mountjoy  v.  MUIlkin,  16  Ind.  226;  Watson 
r.  Deeds,  3  Ind.  App.  75,  29  N.  E  151;  WUe 
r.  Rochester  Improvement  Co.,  24  Ind.  App. 
422-425,  56  N.  B.  928.  The  intention  of  the 
mortgagor  and  appellant  Claypool,  was  to 
Induce  some  one  to  loan  the  former  money 
with  which  to  build  a  bouse  upon  land  own- 
ed by  him,  and  in  the  Improvement  of  which 
the  latter  was  interested.  It  can  hardly  be 
said  that  the  Insurance  of  the  house,  not  yet 
built,  or  the  payment  of  interest  upon  a  loan 
not  yet  made,  were  conditions  precedent  not 
to  an  agreement  to  waive  priority,  but  to  an 
executed  waiver  thereof  necessary  to  the  ne- 
gotiation of  any  loan.  The  waiver  was  ex- 
ecuted in  consideration  of  a  number  of  dis- 
tinct acts,  part  of  which  have  been  perform- 
ed. It  would  be  somewhat  severe  to  hold  it 
dependent  for  any  validity  upon  the  perform- 
ance of  each  one  of  them.  Appellee  loaned 
Its  money,  and  the  money  so  loaned  went  into' 
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]  the  house,  thereby  increasing  the  value  of 
appellant* 8  security.  It  Is  entitled  to  priori- 
ty only  to  the  extent  that  its  money  was  so 
applied.  Loan  Ass'n  v.  James,  13  Ind.  App. 
522,  41  N.  E.  978;  Loan  Ass'n  v.  Moats,  149 
Ind.  123,  48  N.  B.  793.  • 

An  opinion  was  filed  In  this  case  on  Feb- 
ruary 2d,  and  the  judgment  on  that  day  was 
affirmed.  Whether  or  not  the  sum  of  $188.93 
retained  by  appellee,  as  heretofore  set  out 
was  Included  in  the  finding  of  the  amount 
due,  was  at  that  time  left  to  inference  by 
appellants,  and  not  referred  to  by  appellee. 
In  the  argument  on  petition  for  rehearing, 
appellant  showed  by  reference  to  the  record 
that  such  sum  was  so  included.  Desiring 
that  the  result  be  as  devoid  of  severity  to 
either  party  as  the  circumstances  permit  a 
rehearing  was  granted,  and  the  point  Is  treat- 
ed as  presented  in  the  original  brief.  The 
appellant's  right  to  priority  exists  only  to  the 
extent  that  Its  money  was  used  In  the  con- 
struction of  the  house.  The  sum  of  $188.93, 
as  aforesaid,  was  not  so  used.  Such  sum, 
therefore,  ought  not  to  have  been  Included. 

Judgment  reversed  and  cause  remanded, 
with  Instructions  to  state  the  twenty-first  con- 
clusion of  law  In  accordance  herewith,  and 
for  further  proceedings. 


(S3  Ind.  App.  494) 
CLEVELAND,  C,  O.  &  ST.  L.  rx.  CO.  ▼. 
LINDSAY.  >• 

(Appellate  Court  of  Indiana,  Division  No.  2. 
March  11,  1904.) 

MASTER    AND    SERVANT— INJURY    TO    BRAKE- 
MAN— PLEADING— SUFFICIENCY— KNOWI^ 
EDGE  OF  DEFECTS. 

1.  In  an  action  for  wrongful  death  of  a 
brakeman,  a  complaint  averring  negligence  In 
bringing  into  the  train  a  car  with  a  defective- 
ly constructed  coupling  apparatus,  without  al- 
leging tbat  intestate  did  not  know  of  the  de- 
fect or  knowledge  of  defendant  la  insufficient 

Z  A  complaint,  In  an  action  for  wrongful 
death  of  a  brakeman,  averring  that  the  engineer 
negligently  disregarded  signals,  and  ran  the 
train  at  a  negligent  speed,  by  reason  of  which 
decedent  in  making  a  coupling,  was  injured, 
and  that  because  of  defects  in  the  brake  pin 
it  waa  necessary  for  the  switchman  to  go  be- 
tween the  cars  while  being  moved  at  a  dan- 
gerous speed,  and  decedent  by  reason  of  such 
defect  was  caught  between  the  cars,  is  in- 
sufficient for  lack  of  direct  averments  that  the 
signals  were  disregarded,  that  the  engineer 
was  bound  to  obey  the  signals,  that  decedent 
did  go  between  the  cars,  that  he  was  caught 
between  the  cars,  or  that  defendant  had  knowl- 
edge of  the  specified  defects. 

3.  In  an  action  for  the  wrongful  death  of  a 
brakeman,  occasioned  by  his  being  crushed 
between  the  cars  because  the  insecure  footing 
Impeded  his  movements,  an  allegation  that 
the  yard  had  been  carelessly  left,  bo  as  to  be 
rotted  by  time,  is  sufficient  to  snow  that  de- 
fendant had  knowledge  of  the  defective  con- 
dition, or  tbat  it  had  existed  for  sufficient  time 
to  charge  it  with  knowledge. 

4.  Where  the  record  does  not  show  on  which 
paragraph  of  the  complaint  the  verdict  waa 
rendered,  and  allegations  hi  certain  paragraphs 

f  1.  See  Muter  and  Servant  voL  U,  Cent  Dig.  H 
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were  not  referred  to  !n  an  Instruction,  It  can- 
not be  urged  that,  the  submission  of  the  is- 
sues tendered  by  such  paragraphs  haying  been 
withdrawn  by  the  instruction,  the  defendant 
was  not  injured  by  the  submission,  in  the  first 
instance. 

£.  In  an  action  for  the  wrongful  death  of  a 
brakeman,  the  complaint  charging  a  violation 
of  duty,  in  that  the  engineer  was  to  move  the 
train  in  obedience  to  signals,  and  that,  with- 
out notice  or  signals,  after  decedent  had  pla- 
ced himself  in  a  dangerous  position,  he  care- 
lessly moved  the  team  rapidly,  whereby  de- 
ceased was  injured,  is  sufficient  as  against  u 
demurrer. 

Appeal  from  Circuit  Court,  Hendricks 
County;  Thomas  J.  Cofer,  Judge. 

Action  by  Leonia  Lindsay,  administratrix 
of  Howard  Lindsay,  deceased,  against  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Elliott,  Elliott  &  Littleton,  for  appellant. 
Wm.  V.  Rooker,  for  appellee. 

COMSTOCK,  J.  Appellee  brought  this  ac- 
tion, as  administratrix  of  the  estate  of  How- 
ard Lindsay,  deceased,  against  appellant,  to 
recover  damages  for  the  death  of  appellee's 
decedent,  occasioned  by  the  alleged  negli- 
gence of  appellant  The  cause  was  tried  up- 
on an  amended  complaint  in  five  paragraphs, 
to  each  of  which  a  general  denial  was  filed. 
The  trial  resulted  in  a  verdict  and  judgment 
for  appellee  In  the  sum  of  $2,500.  The  errors 
relied  upon  are  the  overruling  of  appellant's 
separate  demurrers  to  each  paragraph  of  the 
amended  complaint,  and  the  overruling  of  ap- 
pellant's motion  for  a  new  trial. 

Briefly  summarized,  the  negligence  attempt- 
ed to  be  charged  in  the  respective  paragraphs 
of  amended  complaint  is  as  follows:  In  the 
first:  Bringing  into  the  train  upon  which 
the  plaintiff's  Intestate  was  to  work  a  car 
with  a  wrong  and  defectively  constructed 
coupling  apparatus.  In  the  second:  That 
the  engineer  in  charge  of  the  engine  attached 
to  the  train  upon  which  the  plaintiffs  intes- 
tate was  to  work  negligently  disregarded 
signals,  and  ran  the  train  at  a  negligent, 
careless,  and  wrongful  rate  of  speed.  In  the 
third:  That  the  coupling  apparatus  upon  a 
car  upon  which  the  plaintiff's  Intestate  was 
required  to  work  was  so  out  of  repair  as  to 
require  the  plaintiff's  decedent  to  go  between 
cars,  to  uncojiple  them,  when  running  at  a 
great  rate  of  speed,  thereby  causing  his 
death.  In  the  fourth:  That  the  yards  of  the 
defendant,  where  the  plaintiff's  intestate 
was  required  to  work,  had  been  left  broken 
and  rotted  and  uneven,  so  as  to  render  the 
place  where  he  was  required  to  work  dan- 
gerous and  unsafe.  In  the  fifth:  That  the 
engineer  moved  the  train,  on  which  the  plain- 
tiff's Intestate  was  at  work,  in  disobedience 
of  signals. 

The  first  paragraph  of  the  amended  com- 
plaint, omitting  the  formal  parts,  is  as  fol- 
lows: 

"That  on  the  21st  day  of  January,  1898, 


plaintiff's  decedent  was  In  the  employ  of 
defendant  as  switchman,  In  the  yards  of  the 
defendant,  east  of  and  adjacent  to  the  city  of 
Indianapolis,  and  as  such  switchman  was 
engaged  in  the  discharge  of  the  duties  apper- 
taining to  his  position,  and  in  the  perform- 
ance of  duties  imposed'  upon  him  by  those 
In  charge  and  having  authority  over  him,  act- 
ing for  and  In  behalf  of  said  defendant 
That  on  said  date  he  was  directed  by  those 
in  authority,  acting  for  and  in  behalf  of  said 
defendant  to  throw  the  switches  along  the 
tracks  of  said  defendant  and  cut  off  and 
switch  cars  in  a  train  of  said  defendant,  at 
the  time  being  operated  along  the  tracks  and 
switch  of  said  defendant.  That  the  train 
consisted  of  an  engine  and  numerous  freight 
cars,  brought  to  the  point  of  work  by  em- 
ployes of  defendant  having  charge  thereof, 
and  acting  for  and  .in  behalf  of  defendant 
That  among  the  cars  of  said  train  being  so 
handled,  there  was  one  so  defectively  con- 
structed and  negligently  brought  into  said 
train  as  to  endanger  the  limbs  and  lives  of 
those  called  upon  to  handle  It  in  this,  to  wit: 
That  the  brake  extended  over  and  beyond 
the  end  of  the  car,  and  the  lever  upon  tfie 
outside  end  of  said  car  for  operating  the 
coupler  had  been  placed  In  its  construction  or 
repair  upon  the  wrong  side  of  the  car,  and  no 
lever  or  other  thing  for.use  as  such  had  been 
placed  on  the  side  that  should  have  had  a 
lever;  that  the  chain  for  upholding  the  link 
of  said  coupler  was  broken,  and  the  lug  of 
said  pin  was  worn  out  and  would  not  sup- 
port said  pin,  of  which  fact  plaintiff's  de- 
cedent bad  no  knowledge.  That  In  the  per- 
formance of  his  duties,  and  while  said  train 
was  moving  at  a  rapid  rate  of  speed,  plain- 
tiff's decedent  was  required  to  separate  the 
defective  car,  as  aforesaid,  from  the  car  at- 
tached to  it  and  by  reason  of  said  careless 
'  and  negligent  construction,  and  said  careless 
and  negligent  placing  of  said  car  entrain, 
plaintiff's  decedent  was  compelled  to  go  be- 
tween said  cars,  and  was  crushed  and  man- 
gled, so  that  he  died  from  the  effects  there- 
of." 

Various  objections  are  made  to  this  para- 
graph; among  others,  that  it  does  not  allege 
that  the  decedent  did  not  know  that  the  lever 
was  on  the  wrong  side;  that  it  appears  that 
the  location  of  the  lever  caused  him  to  go 
between  the  cars.  The  allegation  bo  to  the 
lever  may  be  taken  as  showing  the  circum- 
stances under  which  the  decedent  attempted 
to  uncouple  the  cars.  It  does  allege  that  he 
had  no  knowledge  that  the  chain  and  pin 
were  broken,  but  In  this  paragraph  negli- 
gence is  not  attributed  to  that  of  which  the 
decedent  was  ignorant  It  is  further  point- 
ed out  that  said  paragraph  does  not  allege 
the  knowledge  on  the  part  of  the  employer. 
For  these  reasons  the  paragraph  Is  bad. 
Ohio  Valley,  etc.,  By.  Co.  v.  Goble,  28  Ind. 
App.  8C2,  62  N.  E.  1025;  Cleveland,  etc.,  Ry. 
Co.  v.  Scott,  29  Ind.  App.  519,  64  N.  E.  896: 
Creamery  v.  Hotsenplller,  24  Ind.  App.  122, 
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66  N.  E.  250;  Atchison,  etc.,  Co.  v.  Tindall 
(Kan.  Sup.)  48  Pac.  12;  Evansville,  etc.,  B. 
Co.  v.  Duel,  134  Ind.  166,  33  N.  E.  355. 

The  part  of  the  second  paragraph  ques- 
tioned by  the  demurrer  Is  as  follows:  "That 
the  engine,  while  manipulating  such  train, 
was  in  charge  of  an  engineer  of  the  defend- 
ant, acting  for  and  In  behalf  of  said  defend- 
ant, and  representing  it  in  that  capacity; 
and  that  said  engineer,  negligently  and  care- 
lessly disregarding  the  signals  given  by  him, 
ran  such  train  at  a  negligent,  careless,  and 
wrongful  speed  along  the  tracks  and  the 
switches  of  said  defendant,  so  as  to  endanger 
the  lives  and  limbs  of  those  called  upon  to 
perform  their  duties  in  connection  with  the 
running  of  such  train.  That  plaintiff's  dece- 
dent was  directed  by  those  in  charge,  acting 
for  and  in  behalf  of  said  company,  to  uncou- 
ple the  cars  of  said  train,  and,  while  so  at- 
tempting to  do,  the  said  engineer  in  charge 
of  said  train  negligently  and  carelessly  ran 
the  same  at  such  speed  as  to  render  the  duty 
of  plaintiff's  decedent  extrahazardous;  and, 
while  plaintiff  was  in  the  act  of  making  such 
uncoupling,  he  was,  by  reason  of  such  high 
speed,  and  the  negligent  and  careless  acts  of 
said  engineer,  caught,  crushed,  and  mangled 
in  such  manner  that  he  died  from  the  ef- 
fects thereof."  It  contains  no  direct  aver- 
ment that  the  allegations  that  signals  were 
disregarded,  or  that  any  signals  were  given, 
or  that  the  engineer  was  bound  to  obey  sig- 
nals. The  only  allegations  in  this  connection 
'are  by  recital.  Facts  must  be  directly  aver- 
red, and  not  pleaded  by  way  of  recital.  In- 
diana, etc.,  E.  Co.  v.  Adamson,  114  Ind.  282, 
15  N.  E.  5;  Jackson  School  Tp.  v.  Farlow, 
75  Ind,  118;  Bliss  on  Code  PI.  (3d  Ed.)  8  3ia 

The  third  paragraph  contains  the  follow- 
ing: "That  among  the  cars  of  said  train 
being  so  bandied  there  was  one  so  out  of 
repair,  carelessly  and  negligently  brought  in- 
to said  train,  as  to  endanger  the  lives  of 
those  called  upon  to  handle  it,  in  this,  to  wit: 
That  the  chain  connecting  the  lever  with  the 
line  of  the  coupling  connections  had  been 
broken,  of  which  fact  plaintiff's  decedent  had 
no  knowledge,  and  was  useless;  and,  in  or- 
der to  move  the  brake  pin  and  uncouple  the 
cars,  it  was  rendered  necessary  by  reason  of 
such  defects,  so  carelessly  and  negligently 
permitted  by  defendant,  for  the  switchman 
to  go  between  the  cars  while  being  moved 
at  a  dangerous  and  unreasonable  speed,  and 
make  such  coupling;  and,  by  reason  of  such 
defect,  this  plaintiff's  decedent  was  caught 
between  said  cars,  and  so  crushed  and  man- 
gled that  he  died  from  the  effects  thereof." 
It  is  not  alleged  that  the  decedent  did  go  be- 
tween the  cars,  nor  that  he  was  caught  be- 
tween said  cars;  nor  Is  it  alleged  that  ap- 
pellant had  knowledge  of  the  defects  spec- 
ified. 

It  is  alleged  in  the  fourth  paragraph  that: 

"The  yards  of  said  defendant,  at  the  place 
of  the  occurrence  of  the  accident  hereinafter 


spoken  of,  had  been  so  carelessly  and  negli- 
gently left  as  to  be  broken  and  rotted  by 
time  and  the  actions  of  the  elements  be- 
tween and  on  the  tracks  of  said  defendant  as 
to  render  work  to  employes  at  all  times  haz- 
ardous, and  especially  at  night;  and  that  the 
flanges  along  the  rails  of  defendant's  tracks 
had  become  loose,  uneven,  and  broken  in 
such  manner  as  to  impede  the  movement  of 
the  employes  required  to  work  about  the 
trains,  and  to  render  dangerous  all  coupling 
work  about  the  point  where  the  .accident 
hereinafter  complained  of  occurred,  of  which 
fact  plaintiff's  decedent  had  no  notice  or 
knowledge.  That  the  plaintiff's  decedent,  in 
the  performance  of  his  duties,  and  while  the 
train  of  the  defendant  was  in  action,  was  re- 
quired to  go  between  the  cars  of  the  defend- 
ant upon  such  uneven  and  broken  ground, 
and  across  the  tracks  of  the  defendant, 
where  the  flanges  were  loose  and  unsafe  to 
step  upon  or  about,  and  that  while  there  be- 
tween such  cars,  In  performance  of  his  du- 
ties, he  was  caught;  and  the  insecure  and 
rotten  footing  and  loose  flanges  so  impeded 
and  obstructed  his  movements  as  to  prevent 
his  escape,  and  threw  him  under  said  cars, 
whereby  he  was  crushed  and  mangled,  so 
that  he  died  from  the  effects  thereof." 

It  i>  urged  against  this  paragraph  that  it 
does  not  allege  that  the  defective  condition 
of  the  yards  was  known  to  the  defendant,  or 
had  existed  for  a  sufficient  length  of  time 
to  charge  it  with  knowledge  thereof.  The 
allegation  that  the  yard  had  been  so  care- 
lessly and  negligently  left  as  to  be  broken 
and  rotted  by  time  is  sufficient  to  meet  this 
objection.  City  of  Huntington  v.  Burke,  21 
Ind.  App.  655,  52  N.  E.  415. 

Appellee  calls  attention  to  instruction  5%, 
given, at  the  request  of  appellant,  and  claims 
that  by  this  instruction  the  court  took  from 
the  jury  the  issue,  tendered  by  the  first  and 
third  paragraphs  of  the  complaint,  respect- 
ing a  defect  in  the  coupling;  that,  the  sub- 
mission of  the  issues  tendered  by  these  par- 
agraphs having  been  withdrawn  from  the 
jury,  the  appellant  was  not  Injured  by  the 
submission  in  the  first  Instance.  The  in- 
struction referred  to  is  as  follows:  "There  is 
no  evidence  that  the  B.  and  O.  car,  as  the  - 
witnesses  have  designated  it,  was  not  in 
good  repair  when  the  plaintiff's  intestate, 
Howard  Lindsay,  was  Injured.  The  uncon- 
tradicted evidence  is  that  it  was  in  good  re- 
pair and  proper  condition,  but  that  the  coup- 
ling lever  was  on  a  different  side  of  the  car 
from  which  levers  were  generally  placed  on 
cars.  Such  evidence  is  not  sufficient  to  show 
that  the  defendant  was  guilty  of  negligence 
in  receiving  such  car,  or  In  placing  the  same 
in  one  of  its  trains  or  cuts  of  cars."  Said 
instruction  only  informed  the  jury  that  the 
coupling  lever  on  said  car  was  on  a  differ- 
ent side  of  the  car  from  which  levers  were 
generally  placed  on  cars,  and  that  such  evi- 
dence was  not  sufficient  to  show  negligent'* 


Digitized  by 


Google 


286 


70  NORTHEASTERN  REPORTER. 


dud. 


on  the  part  of  the  defendant  In  receiving 
such  car  or  placing  the  same  In  one  of  its 
trains.  ■ 

Other  allegations  In  said  paragraphs  are 
not  referred  to  In  the  instructions.  Besides, 
in  an  instruction  given  at  the  request  of  ap- 
pellee, reference  is  made  to  a  defective  coup- 
ling on  a  car  which  the  defendant  received 
from  a  connecting  line.  The  record  does  not 
show  upon  which  paragraph  of  the  complaint 
the  verdict  was  rendered. 

The  fifth  paragraph  contains  the  following: 

"That  on  the  21st  day  of  January,  1898, 
plaintiff's  decedent  was  in  the  employ  of  de- 
fendant as  switchman  in  the  yards  of  the 
defendant,  east  of  and  adjacent  to  the  city 
of  Indianapolis,  and  as  such  switchman  was 
engaged  in  the  discharge  of  the  duties  ap- 
pertaining to  his  position,  and  in  the  per- 
formance of  the  duties  imposed  upon  him  by 
those  in  charge  and  having  authority  over 
him,  acting  for  and  In  the  behalf  of  said  de- 
fendant. That  on  said  date  he  was  direct- 
ed by  those  in  authority,  acting  for  and  in 
behalf  of  defendant,  to  throw  the  switches 
along  the  tracks  of  said  defendant,  and  cut 
off  and  switch  cars  In  a  train  of  said  de- 
fendant at  the  time  being  operated  along 
the  tracks  and  switch  of  defendant.  That 
such  train  consisted  of  an  engine  and  nu- 
merous freight  cars,  brought  to  the  point  of 
work  by  employes  of  defendant  having 
charge  thereof,  and  acting  for  and  in  be- 
half of  defendant  That  the  engine  hauling 
such  train  was  In  charge  of  and  under  con- 
trol of  an  engineer  who  was  at  the  time  act- 
ing for  and  in  the  behalf  of  such  defendant, 
and  that  it  was  the  duty  of  said  engineer  to 
move  such  train  obedient  to  the  signals  of 
the  switchman,  whose  duty  It  was  to  un- 
couple cars  In  such  train.  That  on  the  night 
in  question,  It  being  exceedingly  dark,  such 
signals  were  given  by  a  lantern,  and  plain- 
tiff's decedent  was  doing  the  switching,  and 
giving  such  signals  according  to  the  direc- 
tion of  the  rules  of  the  defendant.  That, 
while  it  was  exceedingly  dark,  plaintiff's  de- 
cedent, by  signal,  notified  the  engineer  to 
close  up  the  slack  in  said  train,  so  that  he 
could  uncouple  cars,  and,  having  so  notified 
-  him,  passed  in  between  the  cars  to  draw  the 
coupling  pin,  and  said  engineer  negligently 
and  carelessly,  without  further  notice  or  sig- 
nal, caused  said  train  to  pass  rapidly  along 
such  track  and  around  the  curve  thereon, 
whereby  plaintiff's  decedent  was  caught  be- 
tween said  cars  and  crushed  and  mangled  In 
such  a  manner  that  he  died  from  the  effects 
thereof." 

The  objection  made  to  this  paragraph  is 
that  it  does  not  allege  what  the  rules  were, 
nor  in  any  manner  attempt  to  describe  any 
of  the  signals,  or  allege  what  signal  was  or 
was  not  necessary  for  any  particular  move- 
ment of  the  train;  that  no  negligence  is 
shown  or  charged  except  such  as  appears 
from  the  use  of  the  words  "negligently  and 
carelessly";   that  it  does  not  allege  the  sig- 


nal given  was  disregarded,  or  that  any  sig- 
nal was  necessary  or  required.  In  short,  it 
shows  no  breach  of  duty  to  the  injured  party. 
The  paragraph  charges  a  violation  of  duty 
in  this:  that  the  engineer  was  to  move  the 
train  In  obedience  to  signals,  and  that  with- 
out notice  or  signal,  after  the  appellee's  de- 
cedent had  placed  himself  in  a  dangerous  po- 
sition, be  carelessly  caused  the  train  to  be 
moved  rapidly,  whereby  the  decedent  re- 
ceived his  injury.  It  Is  sufficient  to  with- 
stand a  demurrer. 

It  does  not  appear  from  the  record  upon 
which  paragraph  of  the  complaint  the  ver- 
dict was  rendered.  Therefore,  without  pass- 
ing upon  the  motion  for  a  new  trial,  the  Judg- 
ment is  reversed,  with  instructions  to  sus- 
tain the  demurrers  to  the  first  second,  and 
third  paragraphs  of  the  amended  complaint 


(82  Ind.  A.  64T) 

CLEVELAND,  C,  0.  &  ST.  L.  RX.  00. 

v.   DRUMM. 

(Appellate  Court  of  Indiana,  Division  No.  L 

March  10,  1904.) 

ACTION  FOR  DEATH— DAMAGES— NEXT  OF  KIN 
—INSTRUCTIONS. 

1.  The  presumption  that  a  wife  and  children 
sustain  a  pecuniary  loss  in  some  amonnt  by  the 
death  of  the  husband  and  father  does  not  ob- 
tain in  the  case  of  next  of  kin  who  are  in  no 
wise  pecuniarily  dependent  upon  the  decedent. 

2.  While,  in  an  action  for  negligently  occa- 
sioning death,  brought  for  the  benefit  of  the 
next  of  kin,  the  jury  must  determine  the . 
amount  of  recovery  from  the  evidence  by  giv- 
ing it  such  weight  as  their  knowledge  leads 
them  to  determine  it  should  have,  an  instruc- 
tion that  the  jury  may  estimate  such  damages 
"from  the  facts  proved,  in  connection  with 
their  own  knowledge  and  experience  which 
they  are  supposed  to  possess  in  common  with 
the  generality  of  mankind,"  is  erroneous,  as 
in  effect  permitting  the  jury  to  consider  mat- 
ters not  in  evidence. 

3.  Au  instruction  that,  in  estimating  the  pe- 
cuniary value  of  a  decedent  to  her  next  of  kin, 
the  jury  may  consider  the  probable  "or  even 
possible"  benefits  which  might  result  to  them 
from  her  life,  is  erroneous,  as  permitting  the 
jury  to  enter  the  domain  of  speculation. 

Appeal  from  Circuit  Court,  Delaware  Coun- 
ty; Jos.  O.  Leffier,  Judge. 

Action  by  Enoch  Dm  mm,  as  administrator, 
against  the  Cleveland,  Cincinnati,  Chicago  & 
St  Louis  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Thompson  &  Thompson,  for  appellant. 
Geo.  H.  Koons,  for  appellee. 

ROBINSON,  J.  Appellee's  decedent  and 
her  husband  were  killed  in  the  same  acci- 
dent at  a  highway  crossing.  Appellee  brings! 
the  statutory  action,  the  damages  to  be  re- 
covered to  inure  to  the  benefit  of  the  next  of 
kin.  Decedent  left,  as  her  next  of  kin. 
brothers  and  sister  and  a  niece  and  nephews. 
The  brothers  and  sisters,  the  youngest  of 
whom  is  55  years  old,  are  married,  settled  in 
life,  have  homes  of  their  own,  and  are  tne 

1  L.  See  Death,  vol.  16,  Cent.  Dig.  {  17. 
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Heads  of  families.  The  niece  and  nephews, 
children  of  a  deceased  sister  of  the  decedent, 
lived  with  their  father  as  k  family,  and  had 
so  lived  since  their  mother's  death.  None 
of  these  next  of  kin  depended  upon  decedent 
for  pecuniary  support  or  assistance. 

The  court  gave,  among  other  instructions, 
the  following:  "(11)  The  court  instructs  the 
jury  that  it  Is  not  necessary,  In  order  to 
recover  in  this  case,  that  the  next  of  kin  of 
the  decedent,  Rachel  Driscoll,  should  have  a 
legal  claim  on  her,  the  said  decedent,  but 
that  the  administrator  is  entitled  to  recover 
for  them  for  the  pecuniary  loss  to  them,  if 
any.  The  jury  may  estimate  such  pecuniary 
damages  from  the  facts  proved,  in  connection 
with  .their  own  knowledge  and  experience, 
which  they  are  supposed  to  possess  in  com- 
mon with  the  generality  of  mankind,  but  in 
no  case  could  such  damages  exceed  ten  thou- 
sand dollars.  (12)  The  court  instructs  the 
jury  that  no  precise  rule  for  estimating  the 
loss  recoverable  under  this  statute  can  be  laid 
down.  When  the  relation  of  the  party  whose 
death  has  been  caused  to  those  for  whose 
benefit  the  suit  is  being  prosecuted  has  been 
shown,  and  her  obligation,  if  any,  disposi- 
tion and  ability  to  earn  wages  or  conduct 
business,  and  to  care  for,  support,  counsel, 
advise,  and  protect  her  next  of  kin  named  in 
the  complaint,  the  matter  then  is  submitted 
to  the  judgment  and  sense  of  justice  of  the 
jury.  In  estimating  the  pecuniary  value  of 
Rachel  Driscoll  to  her  next  of  kin,  the  jury 
may  take  into  consideration  the  probable  or 
even  possible  benefits  which  might  result 
to  them  from  her  life,  modified,  as  in  their 
estimation  they  should  be,  by  all  the  chances 
of  failure  or  misfortune."  It  is  not  claimed 
that  the  decedent  was  under  any  legal  ob- 
ligation to  support  the  next  of  kin  for  whose 
benefit  this  action  was  brought.  The  pre- 
sumption that  the  wife  and  children  sustain 
a  pecuniary  loss  in  some  amount  by  .  the 
death  of  the  husband  and  father  does  not 
obtain  In  a  case  like  that  at  bar.  For  deter- 
mining the  pecuniary  loss  in  such  cases  as 
this,  any  general  rule  is  not  possible,  but 
such  loss  must  of  necessity  depend  upon  the 
particular  facts  and  circumstances  of  each 
case.  From  these  particular  facts  and  cir- 
cumstances, as  disclosed  by  the  evidence,  the 
Jury  must  determine  the  amount  of  recovery. 
And  such  facts  and  circumstances  so  proven 
will  necessarily  be  given  such  value  and 
weight  as  the  knowledge  and  experience  of 
the  individual  jurors  determine  they  should 
have.  The  first  of  the  above  Instructions 
tells  the  jury,  in  effect,  that,  In  estimating 
the  pecuniary  damages,  they  may  consider 
something  in  addition  to  the  facts  proven. 
The  pecuniary  injury  resulting  from  the 
death  to  the  next  of  kin  Is  uncertain  and  in- 
definite, but  it  most  be  determined  wholly 
from  the  facts  and  circumstances  proven. 
The  assessment  of  damages  in  such  a  case 
"must  proceed,  riot  merely  upon  the  pe- 
cuniary ability  of  the  deceased,  but  rather 


upon  the  anticipations  of  pecuniary  benefit 
which  the  surviving  next  of  kin  are  shown 
to  have  had  reasonable  ground  to  indulge." 
Diebold  v.  Sharp,  19  Ind.  App.  474,  49  N.  E. 
837;  Commercial  Club  v.  Hilliker,  20  Ind. 
App.  239,  50  N.  B.  578;  Wabash  R,  Co.  v. 
Cregan,  23  Ind.  App.  1,  54  N.  E.  767;  Louis- 
ville, etc.,  R.  Co.  v.  Wright,  134  Ind.  509, 
34  N.  B.  314. 

A  part  of  the  twelfth  Instruction  is  evi- 
dently based  upon  the  following  language 
of  "the  court  in  Louisville,  etc.,  R.  Co.  v. 
Buck,  116  Ind.  506,  19  N.  B.  453,  2  L.  R-.  A. 
520,  9  Am.  St  Rep.  883:  "When  the  relation 
of  the  party,  whose  death  has  been  caused, 
to  those  for  whose  benefit  the  suit  is  being 
prosecuted,  has  been  shown,  and  his  obliga- 
tion, disposition  and  ability  to  earn  wages 
or  conduct  business,  and  to  care  for,  support, 
advise,  and  protect  those  dependent  upon 
him,  the  matter  Is  then  to  be  submitted  to 
the  judgment  and  sense  of  justice  of  the 
Jury."  Admitting,  without  deciding,  that 
this  language  might  be  held  to  apply  where 
the  next  of  kin  were  not  dependent  upon 
the  decedent,  yet  the  concluding  part  of  the 
Instruction  is  erroneous  in  informing  the 
jury  that,  in  estimating  the  pecuniary  loss, 
they  might  take  into  consideration  the  prob- 
able or  even  possible  benefits  which  might 
result  to  the  next  of  kin  from'  her  life.  The 
possible  benefits  which  might  result  to  the 
next  of  kin  from  the  decedent's  life  would 
be  altogether  speculative.  It  has  been  held 
that  a  jury  is  not  Justified  in  basing  its  ver- 
dict upon  "estimates  of  probabilities  or  chan- 
ces," but  in  the  instruction  In  question  the 
Jury  is  told  it  may  consider  possibilities.  We 
have  carefully  considered  the  evidence  upon 
this  branch  of  the  case,  and  from  the  rela- 
tions that  had  existed  between  these  next  of 
kin  and  decedent  for  years  prior  to  her  death 
and  at  the  time  of  her  death,  as  disclosed  by 
the  evidence,  we  are  not  prepared  to  say  that 
a  correct  conclusion  was  reached  notwith- 
standing these  erroneous  Instructions.  Com- 
mercial Club  v.  Hilliker,  supra. 

The  motion  for  a  new  trial  should  have 
been  sustained.    Judgment  reversed. 


(32  Ind.   A. 
BLSBURY  et  al.  ▼.  SHULL. 
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(Appellate  Court  of  Indiana,  Division  No.  2. 
March  10,  1904.) 

SPECIFIC      PERFORMANCE— PAROL     CONTRACT 

FOR  THE  SALE  OF  LAND— COMPLAINT— ALLE- 
GATIONS—NECESSARY  PARTIES— POSSESSION 
OF  LAND— NOTICE  TO  SUBSEQUENT  PURCHAS- 
ER—EFFECT. 

1.  A  complaint  in  a  suit  for  specific  perform- 
ance of  a  contract  to  convey  land  which  al- 
leges, as  against  defendant  grantee  of  the  de- 
fendant who  had  contracted  to  make  such 
conveyance,  that  she  knew  at  the  time  of  the 
conveyance  that  plaintiff  was  in  possession  of 
said  real  estate,  claiming  it  as  his  own,  and 
that  she  took  it  snbject  to  plaintiff's  rights,  is 
sufficient,  though  it  does  not  aver  that  such 
defendant  knew  that  plaintiff  had  entered  into 
an  agreement  to  purchase  such  land. 
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2.  The  complaint  in  a  rait  for  specific  per- 
formance of  a  contract  to  convey  land  need  not 
allege  a  demand  for  a  deed  from  the  purchaser 
purchasing  after  the  making  of  the  contract, 
with  knowledge  thereof. 

3.  Where  the  complaint  in  an  action  for  spe- 
cific performance  of  a  contract  to  convey  land 
alleged  that  the  vendor,  for  the  purpose  of 
avoiding  his.  contract,  pretended  to  convey  the 
land  to  a  grantee,  the  vendor  was  a  necessary 
party,  though  the  complaint  did  not  claim  dam- 
ages against  him,  or  aver  that  he  claimed  any 
interest  in  the  land  adverse  to  plaintiff. 

4.  A  complaint  in  an  action  for  specific  per- 
formance of  a  contract  to  convey  land  which 
states  the  facts  showing  the  performance  of 
the  conditions  imposed  on  plaintiff  is  sufficient, 
without  specifically  averring  that  plaintiff  has 
performed  his  part  of  the  agreement. 

5.  A  purchaser  of  land  under  a  parol  con- , 
tract  providing  for  the  execution  of  a  deed  to 
the  land  on  demand  and  payment  of  the  pur- 
chase price,  who  entered  into  and  continued  in 
the  possession  of  the  land  and  made  lasting 
improvements,  is,  on  complying  with  the  terms 
of  the  contract,  entitled  to  a  deed. 

6.  Defendant  purchased  a  tract  of  land  con- 
taining 2%  acres.  The  original  grantor  and  his 
grantee  supposed  that  the  land  included  a  strip 
adjacent  to  it,  but  the  description  in  the  deed 
did  not  include  it.  Subsequent  to  defendant's 
acquisition  of  the  land  by  deed  containing  the 
same  description  as  that  contained  in  the  deed 
to  the  first  grantee,  plaintiff  agreed  to  pur- 
chase the  strip  from  the  heirs  of  the  original 
grantor,  and  eutered  into  possession  thereof 
under  the  agreement  Thereafter  defendant, 
with  knowledge  of  plaintiff's  possession,  pur- 
chased the  strip.  Held,  that  defendant's  title, 
as  against  plaintiff's  claim,  was  ineffective. 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; Ed.  W.  Felt,  Judge. 

Action  by  Lucian  N.  Shull  against  George 
Elsbury  and  others.  From  a  Judgment  far 
plaintiff,  defendants  appeal.    Affirmed. 

Marsh  &  Cook,  for  appellants.  Jackson  & 
Mason,  for  appellee. 

COMSTOCK,  J.  The  complaint  in  this  ac- 
tion is  in  one  paragraph,  and  avers,  sub- 
stantially, that  on  April  23,  1901,  the  appel- 
lants, other  than  Maggie  Kemerly,  together 
with  Noah  Elsbury,  Joseph  Elsbury,  and 
Walter  Elsbury,  were  the  owners  in  fee  sim- 
ple, as  tenants  in  common,  of  a  certain  strip 
of  real  estate  in  said  county,  16  feet  wide 
and  26%  rods  long;  that  on  said  day  the  ap- 
pellee purchased  said  strip  of  land  of  said 
owners,  and  thereupon  went  Into  Immediate 
possession  of  the  same  under  the  provisions 
of  said  contract,  and  has  remained  in  posses- 
sion of  the  same  under  said  contract  of  pur- 
chase since  said  date,  and  has  made  lasting 
improvements,  by  erecting  a  fence  along  the 
east  side  of  said  strip;  that  a  deed  of  convey- 
ance for  said  strip  was  to  be  executed  to  ap- 
pellee on  demand,  and  payment  of  the  pur- 
chase money,  in  the  sum  of  $40;  that  on 
April  29,  1901,  the  appellee  tendered  to  the 
appellants,  George  Elsbury  and  Clara  Sewell 
the  sum  of  $8  each,  and  demanded  a  deed 
pursuant  to  said  agreement,  which  was  re- 
fused, and  upon  the  filing  of  the  complaint 

H  S.  See  Frauds,  Statute  ot,  vol.  23,  Cant.  Dig.  i 
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herein  said  sum  was  paid  to  the  clerk  of  said 
Hancock  circuit  court  for  their  use  and  bene- 
fit; that  on  April  80,  1901,  said  George  Els- 
bury and  wife  and  Clara  Sewell  and  husband, 
Joseph,  for  the  purpose  of  evading  their  said 
agreement,  pretended  to  convey  the  same  to 
said  Maggie  Kemerly,  and  that  said  Maggie 
Kemerly  knew  at  the  time  that  appellee  was 
in  possession  of  said  real  estate,  claiming  It 
as  his  own;  and  that  said  Kemerly  took  her 
conveyance  subject  to  appellee's  rights. 
Prayer  that  appellants  George  Elsbury,  Clara 
Sewell,  and  Joseph  Sewell,  her  husband,  be 
compelled  to  execute  to  appellee  a  deed  free 
from  any  claim  or  lien  of  Maggie  Kemerly, 
or  a  commissioner  be  appointed  to  execute 
the  same.  To  this  complaint  the  appellants 
jointly  and  severally  demurred,  because  the 
same  failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  which  demurrer  was 
overruled  and  excepted  to.  The  cause  was 
then  put  at  issue  by  a  general  denial  to  the 
complaint  Upon  request  of  appellants,  the 
court  filed  a  special  finding  of  facts,  with  its 
conclusions  of  law  drawn  therefrom,  to  which 
appellants  jointly  and  severally  excepted. 
The  court  concluded,  from  the  facts  found, 
that  the  law  was  with  the  appellee,  and  that 
a  commissioner  ought  to  be  appointed  to  ex- 
ecute to  the  appellee  a  conveyance  for  said 
real  estate,  and  judgment  was  rendered  ac- 
cordingly. 

Appellant  Maggie  Kemerly  separately  as- 
signed errors,  and,  in  her  first  and  second 
specifications,  challenges  the  sufficiency  of  the 
complaint,  and,  In  her  third,  states  that  the 
court  erred  In  its  conclusions  of  law*  stated 
upon  the  special  'findings  of  fact,  and  each  of 
them,  separately  and  severally.  The  appel- 
lants jointly  and  severally  assigned  the  same 
specifications  of  error. 

It  is  claimed  that  the  complaint  Is  insuffi- 
cient as  against  the  appellant  Kemerly  be- 
cause it  does  not  aver  that  she  took  her  con- 
veyance with  knowledge  of  the  fact  that  ap- 
pellee Shull  bad  entered  into  an  agreement  to 
purchase.  The  complaint  does  aver  that  she 
knew  at  the  time  of  the  conveyance  that  ap- 
pellee was  in  possession  of  said  real  es- 
tate, claiming  it  as  his  own,  and  that  Bhe 
took  it  subject  to  appellee's  rights.  Knowing 
of  the  possession,  she  cannot  be  permitted  to 
deny  that  she  had  notice  of  the  title  under 
which  the  possession  was  enjoyed.  Water- 
man on  Spec.  Per.  8  64;  Holmes  v.  Powell, 
8  De  G.,  M.  &  G.  572. 

It  is  further  claimed  that  the  complaint  Is 
bad,  as  to  the  appellant  last  named,  because 
it  does  not  aver  that  a  demand  was  made  up- 
on her  prior  to  the  institution  of  the  suit. 
No  demand  of  her  was  necessary,  although 
it  is  the  general  rule  that,  where  vendors 
contract  to  convey  real  estate  upon  demand, 
a  demand  is  necessary  before  the  commence- 
ment of  the  suit.  In  Kirkham  v.  Moore,  30 
Ind.  App.  549,  65  N.  E.  1042— a  suit  for  spe- 
cific performance  of  a  contract  to  convey  real 
estate,  in  which  a  purchaser  of  the  land  aft- 
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«r  the  commencement  of  the  suit  was  made 
a  party— this  court  held  that  the  complaint 
need  not  allege  a  demand  upon  such  purchas- 
er for  a  deed.  This  holding  was  upon  the 
ground  that  the  purchase  was  with  notice. 
Its  reason  Is  applicable  to  the  question  before 
us.  The  knowledge  alleged,  of  appellee's  pos- 
session, was  notice  of  his  equities.  She  took 
the  real  estate  subject  to  appellee's  claim, 
and  she  Is  in  no  better  position  than  her 
grantors. 

It  is  pointed  out  that  there  Is  no  averment 
In  the  complaint  of  damages,  or  that  George 
Elsbury  or  Clara  Sewell  claimed  any  right, 
title,  or  interest  in  the  real  estate  adverse  to 
the  appellee,  or  .any  Interest  that  was  a  cloud 
upon  his  title;  that  they  were  not,  therefore, 
necessary  parties,  and,  if  proper  parties, 
would  only  be  liable  for  damages,  having  con- 
veyed their  supposed  interest  away;  that  a 
complaint  In  a  suit  for  specific  performance 
which  Is  not  in  the  alternative  (that  is,  for 
specific  performance  or  for  damages)  is  not 
insufficient  for  that  reason,  although  we  may 
concede  that  damages  should  be  alleged,  to 
warrant  judgment  therefor.  The  claim  Is 
made  the  premise  of  the  proposition  that,  as 
■aid  George  Elsbury  and  Clara  Sewell  con- 
veyed prior  to  the  institution  of  the  suit,  spe- 
cific performance  cannot  be  decreed  against 
them.  The  complaint  alleges  that  said  de- 
fendants, for  the  purpose  of  avoiding  their 
said  agreement,  pretended  to  convey  the  said 
land  in  question.  As  no  claim  was  made  and 
no  judgment  for  damages  asked  against  ei- 
ther of  the  appellants,  they  cannot  be  heard 
to  complain  of  the  absence  of  such  averment 
from  the  complaint;  and  the  complaint,  in- 
stead of  averring  a  conveyance,  characterizes 
the  act  of  said  appellants  as  a  pretense— in 
effect,  as  fraudulent.  It  is  further  claimed 
that  the  complaint  is  defective  in  failing  to 
aver  that  the  appellee  performed  on  his  part 
all  the  conditions  of  the  agreement  The 
complaint,  stating  facts  showing  the  perform- 
ance of  the  conditions,  renders  the  specific 
statement  unnecessary.  In  Johnson  v.  Pon- 
tius, 118  Ind.  270,  20  N.  E.  792,  it  is  said  that 
"a  parol  contract  for  the  sale  of  real  estate, 
the  specific  performance  of  which  a  court  of 
equity  will  enforce,  must  be  one  that  is  com- 
plete and  definite,  and  must  be  just  and  fair 
In  all  its  provisions."  The  complaint  before 
us  sets  up  such  a  contract,  and  is  sufficient  to 
withstand  a  demurrer. 

The  special  findings  show,  among  others, 
the  following  facts:  John  Elsbury  and  his 
children  inherited  from  Francisca  Elsbury  a 
tract  of  land  supposed  to  contain  13%  acres, 
but  which  really  exceeded  that  amount,  the 
excess  constituting  the  strip  in  controversy. 
Partition  was  had,  and  2%  acres  set  off  to 
John  Elsbury,  who  sold  and  conveyed  it  to 
one  Olvy,  supposing  at  the  time  that  the  con- 
veyance Included  the  strip  in  dispute.  Olvy 
conveyed  by  the  same  description  to  Mathew 
Kemerly,  who  thereafter  conveyed  to  Maggie 
Kemerly,  the  appellant  here.  John  Elsbury 
70N.E.-19 


died  in  1893.  In  1901  his  children  and  heirs 
made  the  contract  referred  to  in  the  com- 
plaint, by  which  appellee,  upon  the  payment 
of  $8  to  each  of  them,  was  to  have  a  convey- 
ance of  said  strip;  the  same  being  necessary 
to  him  as  a  way  to  and  from  his  lands  to  a 
public  highway  from  which  he  had  no  out- 
let That,  after  said  contract  had  been  made, 
Maggie  Kemerly  paid  said  heirs  $10  apiece, 
and  a  conveyance  of  said  strip  was  made 
by  them  to  her.  Appellee  had,  however,  pre- 
vious to  said  conveyance,  taken  possession  of 
the  said  land  under  the  provisions  of  said  con- 
tract, and  built  and  erected  a  post  and  wire 
fence  along  the  east  line  of  the  same,  with 
the  knowledge  and  consent  of  all  said  heirs; 
and,  at  the  time  of  said  conveyance,  Maggie 
Kemerly  had  knowledge  of  the  use,  posses- 
sion, and  Improvement  of  said  strip  by  said 
appellee  as  aforesaid.  She  now  claims  that 
it  was  the  intention  of  John  Elsbury  to  con- 
vey said  strip,  notwithstanding  the  same  was 
not  Included  In  the  description;  that  she  is 
entitled  to  hold  it  as  against  bis  heirs  ana 
those  claiming  under  them,  as  appellee  does. 
She  purchased  2%  acres  of  land,  and  got  it 
She  afterward  purchased  an  adjacent  strip 
from  the  heirs  of  John  Elsbury  by  outbid- 
ding appellee,  whose  proposition  had  been 
accepted  and  become  binding  upon  the  par- 
ties and  the  land.  As  against  him,  the  title 
so  procured  was  Ineffective.  The  allegations 
of  the  complaint  are  specially  found,  and  ex- 
ceptions to  the  conclusions  of  law  concede 
that  the  facts  upon  which  the  conclusions  are 
based  are  correctly  found.  In  its  conclusions 
of  law,  the  court  did  not  err.  Nat.  St  Bk. 
v.  Sandford,  eta,  Co.,.  157  Ind.  10,  60  N.  E. 
699. 

We  have  passed  upon  the  controlling  ques- 
tions discussed.  Appellee  has  done  all  in  his 
power  to  fulfill  the  contract  on  his  part  The 
specific  execution  of  a  contract  is,  in  equity, 
a  matter  of  sound  discretion  in  the  court.  In 
the  case  before  us,  it  seems  to  have  been 
properly  exercised.    Judgment  affirmed. 

(208  111.    304) 

SPENCE  v.  HUCKINS  et  al.» 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

WILLS — OTHEB  INSTBUMENTS  —  SIMULTANEOUS 
EXECUTION— EFFECT  —  EQUITABLE  MORTGAGE 
— -TESTAMENTABY  CAPACITY— UNDUE  INFLU- 
ENCE— EVIDENCE. 

1.  Testatrix,  being  in  feeble  health,  was  taken 
to  defendant's  house,  and  after  complainant,  her 
brother,  had  been  solicited  to  provide  for  her 
during  the  remainder  of  her  life  in  considera- 
tion of  receiving  her  property,  and  had  declined 
so  to  do,  complainant  and  defendant  met  at  the 
office  of  an  attorney,  where  a  contract  was 
drawn  providing  that  defendant  should  care  for 
testatrix ;  that  she  should  will  defendant  all 
her  property,  etc.;  that  he  should  pay  certain 
sums  to  others;  and  that,  in  case  testatrix 
should  desire  during  her  life  to  be  released,  de- 
fendant would  release  her  on  payment  of  sums 
expended  and  reasonable  compensation  for  her 
care.    Complainant  joined  in  signing  this  con- 


•Bebearmg  denied  April  7.  ISO*. 
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tract,  and  at  the  same  time  a  power  of  attorney 
was  executed  giving  defendant  power  to  manage 
testatrix's  property,  together  with  a  will  by 
which  testatrix  willed  to  defendant  all  of  such 
property.  Held,  that  such  instruments  should 
be  construed  according  to  their  purport,  and 
that  the  fact  that  they  were  all  executed  at  the 
same  time  did  not  require  that  they  should  be 
construed  as  a  single  instrument,  and,  in  effect, 
an  equitable  mortgage. 

2.  In  a  will  contest,  evidence  reviewed,  and 
held  insufficient  to  establish  want  of  testamen- 
tary capacity. 

3.  Where,  prior  to  the  making  of  a  will  by 
testatrix  devising  all  her  property  to  defendant 
in  consideration  of  support,  contestant,  who  was 
testatrix's  brother,  was  offered  her  property  on 
the  same  terms  and  refused,  and  he  was  present 
and  participated  in  the  execution  of  the  will, 
and  had  full  knowledge  and  gave  his  consent  to 
the  same,  a  finding  that  the  will  was  not  the 
result  of  undue  influence  was  proper.        ■ 

Appeal  from  Circuit  Court,  Cook  County; 
J.  Ii.  Healy,  Judge. 

Bill  by  William  H.  Spence  against  George 
W.  Hucklns  and  others  to  set  aside  the  will 
of  Margaret  Jane  Spence,  deceased.  From  a 
decree  dismissing  the  bill,  complainant  ap- 
peals.   Affirmed. 

Appellant  filed  his  bill  In  the  circuit  court 
of  Cook  county  to  contest  the  will  of  Mar- 
garet Jane  Spence.  Said  testatrix  and  the 
appellant  were  brother  and  sister,  and  joint- 
ly owned  591  acres  of  land  in  Iroquois  coun- 
ty, which  they  had  farmed  in  partnership 
for  many  years.  They  had  both  resided  up- 
on this  farm  until  about  15  years  prior  to  tes- 
tatrix's death,  when  the  appellant  married, 
and  brought  his  wife  to  live  with  them. 
Trouble  occurred  between  the  wife  and  sis- 
ter, and  appellant  moved  to  an  adjoining 
farm,  where  he  resided  until  1900,  when  he 
moved  to  the  city  of  Kankakee.  Testatrix 
had  never  been  married,  and  was  62  years  of 
age.  Her  health  had  become  very  poor,  and 
in  August,  1900,  she  went  to  Colorado,  hop- 
ing to  be  benefited  by  the  change  of  climate. 
In  November,  1900,  she  accidentally  received 
an  Injury  to  her  arm  and  shoulder.  On  Jan- 
uary 7,  1901,  she  returned  to  Chicago,  and 
was  met  at  the  train  by  the  appellee  George 
W.  Hucklns,  who  resided  in  Chicago  with  his 
wife  and  family,  and  was  engaged  in  busi- 
ness there.  He  had  been  blind  for  many 
years,  and  had  been  Intimately  acquainted 
with  testatrix  and  appellant  from  childhood, 
their  mothers  being  sisters.  Testatrix  was 
taken  to  his  house,  and  appellant  notified  of 
her  arrival.  In  a  day  or  two  he  came  to 
Chicago  to  make  arrangements  for  her  fu- 
ture home,  and  the  question  arose  whether 
she  should  live  with  Hucklns  in  the  city, 
with  appellant  in  Kankakee,  or  whether  ap- 
pellant should  rent  her  a  house  there,  and 
secure  some  one  to  live  with  and  keep  house 
.for  her.  They  arrived  at  no  definite  conclu- 
sion, and  on  January  15,  1901,  testatrix  be- 
came suddenly  and  seriously  ill.  During  her 
Illness  she  was  unconscious  a  part  of  the 
time,  and  It  was  much  doubted  whether  she 
would  live  through  the  attack.  During  that 
sickness  the  question  was  discussed  between 


Hucklns  and  appellant  as  to  the  disposition 
of  her  property  In  case  of  her  death.  She 
gradually  recovered,  however,  and  regained 
the  use  of  all  her  faculties,  but  was  still  un- 
able to  leave  her  bed,  except  to  sit  up  for 
short  periods  in  a  chair.  As  soon  as  she 
grew  better,  the  question  was  again  raised 
with  reference  to  her  permanent  home  and 
with  reference  to  the  disposition  of  her  prop- 
erty. '  She  was  anxious  to  remain  in  Chicago, 
-vhere  she  could  be  treated  by  her  chosen 
physician,  and  where  she  could  be  attended 
by  a  skilled  nurse,  and  the  proposition  was 
made  that  appellant  and  his  wife  should 
move  to  Chicago  into  the  house  of  Hucklns, 
and  take  care  of  her.  Hucklns  Insisted  that 
his  wife  was  not  able  to  perform  the  labor 
necessary  to  the  proper  care  of  her,  and  that 
some  such  arrangement  should  be  made. 
These  negotiations  continued  until  March 
5th,  when  Hucklns  sent  for  appellant,  and  in- 
formed him  that  something  definite  must  be 
done.  Appellant  replied  that  testatrix  had 
plenty  of  money  to  pay  for  her  care,  and  that 
if  Hucklns  would  assume  the  responsibility, 
he  should  be  well  paid  for  his  trouble. 
Hucklns  replied  that,  as  far  as  money  mat- 
ters were  concerned,  appellant  could  not  give 
him  more  than  testatrix  had  already  offer- 
ed, for  the  reason  that  she  had  made  the 
proposition  that  if  he  would  care  for  her  dur- 
ing the  remainder  of  her  life  she  would  give 
him,  at  her  death,  all  her  property.  Huck- 
lns asked  appellant  what  he  thought  of  this 
arrangement,  and  told  him  to  think  it  over 
for  a  day  or  two,  and  then  decide  what  to  do. 
Appellant  returned  to  his  home  in  Kankakee, 
talked  the  matter  over  with  his  wife,  and  re- 
turned to  Chicago  on  March  7th,  when  he 
met  Hucklns,  and  together  they  went  to  the 
office  of  an  attorney,  and  there  stated  to  him 
that  they  wanted  a  contract  drawn  providing 
for  the  care  of  testatrix.  They  each  furnish- 
ed to  said  attorney  the  data  from  which  the 
instruments  involved  in  this  case  were  pre- 
pared, and  he  at  their  request  drew  three  In- 
struments, one  of  which  is  in  the  nature  of 
a  contract  between  testatrix,  the  appellant, 
and  Hucklns,  and  provides,  in  substance, 
that  testatrix  shall  will  to  Hucklns  all  of  her 
property,  which  will  should  be  absolute  and 
Irrevocable,  unless  he  should  consent  to  dis- 
charge the  agreement  upon  conditions  there- 
in contained.  It  also  provided  that  she 
should  convey,  by  deed  or  will,  to  Hucklns, 
before  her  death,  all  her  property,  and  that 
in  consideration  of  said  conveyance  he 
should  support  and  maintain  her,  and  pro- 
vide her  with  medical  attention  and  nursing 
during  the  term  of  her  natural  life.  He  was 
also,  by  the  agreement,  to  pay  a  Mrs.  Dolly 
Finley  the  sum  of  $3,000  out  of  the  property 
conveyed  to  him,  and  was  to  aid  and  assist, 
in  a  reasonable  manner,  George  W.  Yates, 
an  uncle  of  testatrix,  during  his  illness,  pro- 
vided the  said  Yates  had  not  sufficient  means 
of  his  own  to  support  himself  comfortably. 
He  was  also  to  erect  a  stone  or  cement  fence 
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around  the  family  cemetery  on  the  Spence 
farm,  and  pay  to  Elizabeth  Jones  an  ample 
sum  to  remunerate  her  for  her  care  of  tes- 
tatrix during  her  Injury  In  Colorado;  also  to 
pay  one-half  of  the  price  of  a  monument  to 
be  erected  at  the  grave  of  testatrix's  father 
and  mother,  and  erect  a  monument  over  her 
own  grave.  The  contract  Anally  provides 
that,  In  case  she  should  desire,  at  any  time 
during  her  life,  to  be  released  from  the  terms 
of  the  agreement,  Huckins  should  release  her 
upon  her  payment  to  him  of  all  the  expense 
of  every  kind  and  nature,  including  support 
and  maintenance,  medicines,  doctor  bills,  and 
nursing,  and  all  money  be  should  have  paid 
out  under  the  contract,  and  such  further 
sum  as  should  be  deemed  'reasonable  compen- 
sation for  the  trouble  he  had  been  put  to  in 
caring  for  her.  The  same  contract  provides 
that  appellant,  who  joined  In  it,  should  not 
contest  the  conveyance  so  made  by  will  or 
deed,  and  that  he  should  be  released  of  all 
liability  of  every  kind  or  nature  concerning 
said  contract  or  the  care  of  testatrix.  Said 
attorney  at  the  same  time  drew  another  in- 
strument, purporting  to  be  a  power  of  attor- 
ney, which  authorized  Huckins  to  collect  all 
of  the  rents  and  profits  arising  from  the  prop- 
erty of  testatrix,  and  to  apply  the  same  to- 
wards her  support  and  maintenance,  giving 
him  full  power  to  manage  and  control  her 
property.  A  third  instrument  was  also 
drawn,  purporting  to  be  the  last  will  and  tes- 
tament of  said  testatrix,  Margaret  Jane 
Spence,  which  willed  to  Huckins  her  prop- 
erty of  every  kind  and  character,  but  con- 
tained the  same  provisions  with  reference  to 
Mrs.  Dolly  Finley,  George  W.  Yates,  and  Mrs. 
Elizabeth  Jones,  and  the  erection  of  a  ceme- 
tery fence  and  monuments  stipulated  for  in 
the  contract  After  the  three  instruments 
bad  been  drawn,  copies  were  furnished  to  ap- 
pellant, and  were  each  read  to  him  by  the 
said  attorney.  The  will,  as  first  read,  pro- 
vided that  Huckins  should  be  executor  of 
the  same;  but  appellant  objected  to  that 
clause,  and  at  bis  request  he  was  added  as 
one  of  the  executors,  and  provision  with  ref- 
erence to  his  release  from  all  liability  was 
placed  therein  at  his  request.  He  then 
signed  the  contract,  and  it  was  signed  by 
Huckins.  Appellant  then  returned  to  his 
home  in  Kankakee,  and  Huckins  took  the 
three  instruments  to  his  home,  where  they 
■were  each  properly  executed  by  the  testa- 
trix on  the  next  day.  Thirty-one  days  after 
that  she  again  became  suddenly  ill,  and  died 
April  10,  1901.  After  her  death  the  will  was 
filed  for  probate  in  the  probate  court  of  Cook 
county  by  appellant  and  Huckins,  and  duly 
admitted  to  probate,  whereupon  they  were 
both  appointed  executors  thereof.  An  in- 
ventory of  the  estate  was  filed,  and  they  con- 
tinned  as  executors  until  July,  1902,  when 
appellant  resigned,  and  filed  this  bill  to  con- 
test said  will. 

The  bill  was  filed  upon  the  theory  that  the 
tbree  papers  above  described,  being  executed 


at  one  and  the  same  time,  constituted,  in 
law,  but  a  single  instrument  and  were,  ,in 
legal  effect'  but  an  equitable  mortgage. 
That  proposition  or  theory  was  submitted  to 
the  court  below,  and  decided  adversely  to 
appellant  the  holding  there  being  that  the 
first  instrument  was  a  simple  contract  the 
second  a  mere  power  of  attorney,  and  the 
third  the  last  will  and  testament  of  the  de- 
ceased. An  issue  of  fact  was  then  made  on 
the  allegation  by  the  complainant  that  at 
the  time  of  the  execution  of  said  papers  the 
testatrix  was  of  unsound  mind,  and  unduly 
Influenced  by  said  Huckins  and  his  wife,  and 
under  duress,  which  issue  was  submitted  to 
and  tried  by  a  Jury,  and  a  verdict  rendered 
in  favor  of  the  validity  of  the  will.  A  decree 
was  entered  by  the  trial  court  In  accordance 
with  the  verdict  to  reverse  which  this  appeal 
Is  prosecuted. 

Appellant  raises  substantially  the  same 
question  here  as  was  urged  in  the  trial  court 
as  to  the  construction  of  said  three  instru- 
ments in  writing;  also  that  the  court  erred  in 
the  refusal  of  certain  instructions  asked  by 
the  complainant,  and  in  refusing  to  set  aside 
the  verdict  as  contrary  to  the  evidence. 

D.  H.  Stapp  and  H.  I/.  Richardson,  for  ap- 
pellant   Wing  &  Wing,  for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  The 
first  question  for  our  determination  is  the 
construction  to  be  placed  upon  the  three  in- 
struments mentioned  in  the  foregoing  state- 
ment The  evidence  in  the  case  is  very  clear 
on  this  point,  and  shows  that  said  instru- 
ments were  exueuted  for  the  purpose  of  pro- 
viding for  the  care  and  maintenance  of  said 
testatrix  during  her  life.  Offers  had  been 
made  to  appellant  that,  if  he  would  arrange 
to  care  for  her  as  she  desired,  he  should  have 
her  property.  This  he  declined  to  do,  and  the 
Instruments  in  question  were  drawn  for  the 
purpose  of  inducing  and  enabling  appellee 
George  W.  Huckins  to  do  that  which  he  (the 
appellant)  could  not  or  would  not  do.  The 
contract,  power  of  attorney,  and  will  admit 
of  no  construction.  They  are  neither  indefi- 
nite, ambiguous,  nor  uncertain.  The  first 
states  the  terms  under  which  said  Huckins 
is  to  care  for  the  testatrix;  the  second  gives 
him  power  and  authority  to  manage  the  prop- 
erty of  the  testatrix  during  her  lifetime;  and 
the  third  is,  to  all  Intents  and  purposes,  a  le- 
gally executed  last  will  and  testament  by 
Margaret  Jane  Spence.  The  chancellor  could 
do  no  more  than  to  so  construe  and  give  them 
legal  effect  Argument  can  make  this  no 
clearer. 

It  is  next  insisted  that  the  trial  court  erred 
in  refusing  to  give  three  instructions  asked 
on  behalf  of  complainant  but  no  specific  rea- 
sons are  set  forth  why  they,  or  either  of  them, 
should  have  been  given.  We  have  examined 
them  so  far  as  we  have  been  able  to  identify 
them  from  the  argument  of  counsel,  and  are 
convinced  that  in  so  far  as  they  state  cor- 
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rect  principles  of  law,  they  were  inapplicable 
to  the  facts  of  the  case,  and  also  that  the  jury 
was  sufficiently  instructed  as  to'  the  law  of 
the  case,  and  therefore -no  substantial  error 
was  committed  by  their  refusal,  even  if  they 
had  been  otherwise  correct 

Another  ground  of  reversal  here  urged  is 
that  the  verdict  of  the  Jury  sustaining  the  va- 
lidity of  the  will  is  contrary  to  the  evidence, 
the  contention  being  that  the  weight  of  the 
testimony  sustains  the  averments  of  the  bill 
that  the  testatrix  was,  at  the  time  of  the  ex- 
ecution of  that  instrument  of  unsound  mind 
and  memory,  and  that  she  was  under  the  un- 
due influence  of  appellee  Hucklns  and  bis 
wife.  This  is  a  voluminous  Record  of  over 
1,000  pages  of  evidence,  the  trial  having  last- 
ed about  a  week.  We  have  made  a  palnstak: 
ing  examination  of  the  evidence  as  presented, 
both  in  the  abstract  filed  by  appellant  and 
the  additional  abstract  filed  on  behalf  of  ap- 
pellees, and  are  clearly  of  the  opinion,  that 
the  verdict  of  the  jury  and  decree  of  the 
court  below  are  abundantly  supported  by  the 
testimony.  In  the  number  of  witnesses  the 
preponderance  of  the  evidence  is  with  the  ap- 
pellees, and  those  who  testified  to  the  sound- 
ness of  mind  and  memory  of  the  testatrix  had 
better  opportunities  for  knowing  and  observ- 
ing her  mental  condition  than  those  who  tes- 
tified to  the  contrary.  As  an  instance  of  this, 
Esther  M.  Gillett  the  nurse  who  waited  upon 
her  in  her  last  Illness,  was  called  as  a  witness 
on  behalf  of  appellant  who  appears  to  have 
been  entirely  disinterested  and  impartial, 
though  she  was  appellant's  own  witness,  and 
testified  that  In  her  opinion  Miss  Spence  was 
of  sound  mind,  and  under  no  undue  influence 
or  restraint,  at'  the  time  she  signed  her  will. 
John  Barlin,  also  a  witness  introduced  on 
behalf  of  appellant  testified  that  in  his  opin- 
ion she  was  of  sound  mind;  and  the  evidence 
of  the  two  physicians  who  attended  her  in 
her  last  illness— Dr.  White  and  Dr.  Egert— 
both  testified  to  the  fact  that  she  was  fully 
competent  to  make  a  will,  and  in  no  way  un- 
duly influenced.  Of  those  expressing  a  dif- 
ferent opinion,  some,  at  least  gave  but  indefi- 
nite and  unsatisfactory  statements,  such  as 
that  "she  was  not  a  very  sound-minded  per- 
son," eta 

Much  stress  Is  placed  by  counsel  for  appel- 
lant on  the  fact  that  appellee  Huckins,  by  the 
will  in  question,  obtains  many  thousand  dol- 
lars In  money  and  property  for  wholly  inad- 
equate services  rendered,  and  this  is  attempt- 
ed to  be  construed  Into  evidence  of  undue  in- 
fluence and  want  of  mental  capacity  in  the 
testatrix  at  the  time  the  will  and  the  con- 
tract were  entered  into.  In  the  first  place,  at 
that  time  it  was  not  and  could  not  be  known 
how  long  she  would  survive  and  he  be  re- 
quired to  provide  for  and  take  care  of  her. 
All  of  the  money  and  property  might  be  con- 
sumed during  her  lifetime,  and  therefore,  it 
cannot  be  said  that  the  transaction  is  evi- 
dence of  her  unsoundness  of  mind,  or  that 
she  was  improperly  influenced  in  entering 


into  the  arrangement  Moreover,  appellant 
was  offered  the  opportunity  of  having  the 
property  if  he  would  assume  the  burden  of 
her  care,  maintenance,  and  support,  and  de- 
clined to  accept  it.  He  considered  the  mat- 
ter fully  with  his  sister,  his  own  wife,  and 
appellee  Huckins.  He  was  present  at  the 
time  the  papers  were  drawn  up,  and  at  his 
own  request  was  made  one  of  the  executors 
of  the  will  which  he  now  seeks  to  impeach. 
A  clause  was  also  inserted  in  the  contract  at 
his  request  relieving  him  from  all  liability 
after  her  death,  and  he  afterwards  wrote  a 
letter  to  Colorado,  in  which  he  stated  that 
the  property  had  been  disposed  of  according 
to  the  wishes  of  his  sister.  After  her  death 
he  made  an  effort  to  effect  a  settlement  with 
Huckins  for  a  division  of  the  property. 
When  the  evidence  is  Impartially  considered, 
it  leaves  little  doubt  In  the  mind  that,  if  his 
sister  had  continued  to  live  through  many 
years,  and  had  been  cared  for  by  Huckins  ac- 
cording to  the  terms  and  conditions  of  the 
contract  and  will,  there  would  have  been  no 
attempt  on  appellant's  part  to  regain  the 
property.  It  was  her  sudden  and  unexpected 
death,  which,  It  seems  to  us,  prompted  the 
bringing  of  the  present  suit 

In  the  preparation  of  the  abstract  filed  by 
counsel  for  appellant  his  cross-examination 
was  almost  entirely  omitted,  to  supply  which 
omission,  as  well  as  other  evidence  left  out 
of  appellant's  abstract  an  additional*  ab- 
stract was  filed  by  counsel  for  appellee.  The 
cross-examination  of  appellant  himself,  as 
shown  by  the  additional  abstract,  clearly 
shows  that  all  the  transactions  called  in  ques- 
tion by  his  bill  were  entered  Into  between  his 
sister  and  Huckins  with  his  full  knowledge 
and  consent,  and  that  he  must  at  that  time 
have  considered  her  as  possessing  testamen- 
tary capacity,  and  the  ability  to  rationally 
enter  into  the  contract  which  she  signed.  We 
are  clearly  of  the  opinion  that  the  case  made 
by  his  bill  and  the  testimony  offered  in  sup- 
port of  it  fall  far  short  of  entitling  him  to  the 
relief  prayed. 

The  decree  of  the  circuit  court  being;  in 
conformity  with  this  view,  will  be  affirmed. 
Decree  affirmed. 

(208    IU.    181) 

BRUEGGEMANN  v.  YOUNG.* 
(Supreme  Court  of  Illinois.    Feb.  17,  1904) 

ELECTION   CONTEST-^  0RIKDICTION   07  CTTT 
COUBT. 

1.  An  election  contest  jurisdiction  of  which  is 

?iven  circuit  courts  by  2  Starr  &  C.  Ann.  St. 
896  (2d  Ed.)  p.  1661,  c.  46  (entitled  "Elec- 
tions") |  97.  is  not  a  civil  case,  within  City 
Court  Act  (Laws  1901,  p.  136)  i  1,  giving  city 
courts  concurrent  jurisdiction  with  circuit  courts 
in  all  civil  cases. 

Appeal  from  City  Court  of  Alton;  J.  B. 
Vaughn,  Judge. 

Election  contest  by  Henry  Brueggemann 
against  Anthony  W.  Young.  From  an  adverse 
judgment,  contestee  appeals.     Reversed. 

•Rehearing  denied  April  7,  1904. 
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An  Llection  was  held  on  April  21,  1903,  and 
the  appellant,  upon  the  canvass  of  the  vote 
by  the  city  council,  was  held  to  have  been 
duly  elected  mayor  of  the  city  of  Alton,  and 
qualified  as  such.  The  appellee,  who  had  been 
mayor  for  the  preceding  term,  was  a  candi- 
date for  re-election,  and,  upon  the  appellant 
-  being  sworn  Into  office,  filed  his  petition  in  the 
city  court  of  the  city  of  Alton  to  contest  the 
election  of  the  appellant  The  appellant  made 
a  motion  to  dismiss  the  petition,  on  the 
ground  that  the  city  court  was  without  Juris- 
diction to  entertain  said  petition  and  to  hear 
and  determine  said  election  contest  The 
court  overruled  the  motion,  whereupon  the 
appellant  filed  an  answer.  A  trial  was  had, 
which  resulted  in  a  finding  and  Judgment 
against  the  appellant,  and  he  has  brought  the 
record  to  this  court  for  review  by  appeal,  and 
has  assigned  as  error  the  action  of  the  court 
in  overruling  his  motion  to  dismiss  the  pe- 
tition filed  by  appellee  for  want  of  Jurisdic- 
tion, and  in  holding  the  court  had  Jurisdiction 
to  bear  and  determine  said  election  contest 
Other  assignments  of  error  have  been  made 
upon  the  record,  but  from  the  view  enter- 
tained by  the  court  upon  the  question  of  Juris- 
diction, that  question  alone  will  be  considered. 

Burton  &  Wheeler,  Dunnegan  &  Leverett, 
David  E.  Keefe,  and  Levi  Davis,  for  appel- 
lant B.  H.  Canby  and  J.  V.  E.  Marsh  (John 
J.  Brenholt  B.  J.  O'Nell,  and  E.  C.  Haagen, 
of  counsel),  for  appellee. 

HAND,  C.  J.  (after  stating  the  facts).  The 
circuit  courts  of  this  state,  by  the  act  of  1895, 
amending  section  97  of  chapter  46,  entitled 
"Elections"  (2  Starr  &  C.  Ann.  St  1896  [2d 
Ed.]  p.  1661,  S  97),  are  given  Jurisdiction  to 
hear  and  determine  contests  of  the  election  of 
mayors  of  cities.  The  section  of  the  statute,  as 
amended,  conferring  such  Jurisdiction,  reads 
as  follows:  "The  circuit  courts  in  the  respec- 
tive counties,  and  In  Cook  county  the  superior 
court  also,  may  hear  and  determine  contests 
of  the  election  of  Judges  of  the  county  courts, 
mayors  of  cities,  presidents  of  county  boards, 
presidents  of  villages,  In  reference  to  the  re- 
moval of  county  seats  and  in  reference  to  any 
otber  subject  which  may  be  submitted  to  the 
vote  of  the  people  of  the  county,  and  concur- 
rent Jurisdiction  with  the  county  court  In  all 
cases  mentioned  In  section  ninety-eight  (98)." 
In  King  v.  Jordan,  198  111.  467,  64  N.  E.  1072, 
It  was  held  that  county  courts  were  without 
Jurisdiction  to  try  contests  of  the  election  of 
the  officers  named  In  said  section,  and  that 
the  trial  of  such  contests,  by  said  section, 
outside  of  Cook  county,  had  been  committed 
exclusively  to  the  Jurisdiction  of  the  circuit 
courts. 

By  section  1  of  the  act  of  1901  (Laws  1901, 
p.  136),  entitled  "An  act  In  relation  to  courts 
of  record  In  cities."  It  la  provided  that  the  city 
courts  organized  under  said  act  shall  have  con- 
current Jurisdiction  with  the  circuit  courts 
within  the  city  hi  which  the  same  may  be 


located  'In  all  civil  cases  and  in  all  criminal 
cases  arising  in  said  city,  and  in  appeals  from 
Justices  of  the  peace  In  said  city,"  and  it  is 
contended  that,  city  courts  having  been  in- 
vested with  concurrent  Jurisdiction  with  the 
circuit  courts,  aud  Jurisdiction  having  been 
conferred  upon  circuit  courts  to  try  contested 
elections  of  mayors  of  cities,  the  city  courts 
have  Jurisdiction  over  such  contests.  The 
correctness  of  that  contention  depends  upon 
whether  an  election  contest  Is  a  "civil  case." 
If  the  contest  Instituted  by  the  appellee 
against  the  appellant  is,  within  the  meaning 
of  the  law,  a  civil  case,  as  the  circuit  courts 
have  Jurisdiction  of  such  a  contest,  and  the 
city  courts  have  concurrent  Jurisdiction  with 
the  circuit  courts  In  all  civil  cases,  it  neces- 
sarily follows  that  the  city  court  of  the  city  of 
Alton  had  jurisdiction  of  said  proceeding  to 
contest  said  election,  and  was  authorized  to 
hear  and  determine  said  contest 

It  has,  however,  been  repeatedly  held  by 
this  court  that  an  election  contest  Is  not  a 
case.  The  class  of  cases  mentioned  as  civil 
cases  in  the  first  section  of  the  city  court  act 
clearly  was  intended  to  include  only  law 
cases  and  equity  cases  as  they  were  known 
to  the  common  law,  and  such  other  actions 
since  provided  for  by  statute  as  belong  to  the 
same  class  or  are  of  the  same  nature  as  pre- 
viously existing  actions  at  law  or  in  equity 
In  which  personal  or  property  rights  are  in- 
volved, and  where  a  remedy  for  the  recovery 
of  property  or  for  damages  occasioned  by  the 
infringement  of  a  right  is  given.  The  contest 
of  an  election  Is  not  an  action  at  law  or  in 
equity,  and  does  not  belong  to  the  same 
class  and  Is  not  of  the  same  nature  as  pre- 
viously existing  actions  at  law  or  in  equity, 
and  does  not  fall  within  the  designation  "all 
civil  cases,"  over  which  concurrent  Jurisdic- 
tion is  conferred  upon  the  circuit  and  city 
courts.  In  Douglas  v.  Hutchinson,  183  III. 
323,  55  N.  E.  628,  it  was  held  that  the  cir- 
cuit court  of  Cook  county  did  not  have  juris- 
diction to  try  a  contest  of  an  election  for 
judge  of  the  superior  court  of  said  county 
by  virtue  of  the  original  jurisdiction  confer- 
red upon  circuit  courts  by  the  Constitution, 
which  provides  circuit  courts  shall  have  ju- 
risdiction of  "all  cases  in  law  and  equity" 
where  there  was  no  statute  in  force  confer- 
ring jurisdiction  upon  said  courts  in  that 
class  of  cases,  as  it  was  held  an  election  con- 
test was  not  a  case  in  law  or  in  equity.  And 
in  Moore  v.  Mayfield,  47  111.  167,  which  was 
a  contest  of  the  election  of  sheriff,  it  was  held 
the  proceeding  waB  purely  statutory,  and  was 
not  a  "case"  within  the  meaning  of  the  Con- 
stitution. And  in  People  v.  Smith,  51  111. 
177,  it  was  held  the  contest  of  an  election 
was  purely  statutory,  and  without  the  aid  of 
a  statute  it  could  not  be  brought  before  the 
circuit  court  The  cases  of  Jennings  v.  Joyce, 
116  111.  179,  5  N.  E.  534,  Kreitz  v.  Behrens- 
meyer,  125  111.  141,  17  N.  E  232,  8  Am.  St 
Rep.  349.  and  Allerton  v.  Hopkins,  160  111. 
448,  43  N.  B.  753,  are  to  the  same  effect 
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As  there  was  no  statute  In  force  conferring 
jurisdiction  upon  the  city  court  of  Alton  to 
hear  and  determine  a  contest  of  the  election 
of  mayor,  and  such  contest  is  not  a  civil  case 
within  the  meaning  of  the  statute  which  con- 
fers upon  city  courts  Jurisdiction  concurrent 
with  that  of  circuit  courts,  we  are  of  the 
opinion  that  the  city  court  of  Alton  was  with- 
out jurisdiction  to  entertain  the  petition  of 
the.  appellee,  and  to  hear  and  determine  the 
contest  of  the  election  of  mayor  of  said  city. 

Appellee  relies  upon  the  case  of  Hercules 
Iron  Works  v.  Elgin,  Joliet  &  Eastern  Rail- 
way Co.,  141  111.  491,  30  N.  E.  1050,  as  an 
authority  sustaining  the  position  that  the  city 
court  had  jurisdiction  to  bear  and  determine 
said  contest  In  that  case  4t  was  held  that 
the  city  court  of  Aurora  had  Jurisdiction  In 
proceedings,  under  the  eminent  domain  act, 
arising  within  the  territory  limits  of  said 
city. 

In  the  Douglas  Case,  supra,  in  considering 
the  original  Jurisdiction  conferred  upon  cir- 
cuit courts  by  the  Constitution,  it  was  said, 
page  328,  183  111.,  and  page  628,  55  N.  B.: 
"The  provision  of  the  Constitution  conferring 
original  jurisdiction  upon  circuit  courts  in- 
cludes the  prosecution  of  every  claim  or  de- 
mand In  a  court  of  justice  which  was 
known,  at  the  adoption  of  the  Constitution, 
as  an  action  at  law  or  a  suit  in  chancery.  It 
also  includes  all  actions  since  provided  for, 
in  which  personal  or  property  rights  are  in- 
volved, which  belong  to  the  same  class  or 
are  of  the  same  nature  as  previously  existing 
actions  at  law  or  In  equity.  Such  are  cases 
where  the  Legislature  creates  a  new  statu- 
tory remedy  for  the  recovery  of  property,  or 
for  damages  occasioned  by  the  infringement 
of  a  right.  There  are  many  special  statuto- 
ry proceedings  which  Involve  rights,  but 
which  are  not  within  the  terms  of  the  Consti- 
tution because  they  are  not  causes  at  law  or 
in  equity.  This  proceeding  has  never  been 
regarded,  under  common-law  or  equity  prac- 
tice, as  a  cause  at  law  or  in  equity,  and  is 
not  of  the  same  nature  as  such  a  cause." 

The  Constitution  expressly  provides  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensa- 
tion, and  that  such  compensation,  when  not 
made  by  the  state,  shall  be  ascertained  by  a 
jury,  as  shall  be  provided  by  law.  The  stat- 
ute providing  the  method  to  be  pursued  in 
fixing  the  compensation  and  damages  to  be 
paid  the  owner  before  private  property  shall 
be  taken  for  public  use  is  clearly  a  remedy 
for  the  recovery  of  damages  occasioned  by 
reason  of  the  infringement  of  a  right,  and 
falls  within  that  class  of  cases,  covered  by 
the  Constitution,  which  is  pointed  out  in  the 
opinion  in  that  case  as  that  class  of  cases 
where  the  Legislature  creates  a  remedy  for 
the  recovery  for  damages  occasioned  by  the 
infringement  of  a  right,  and  is  a  part  of  the 
original  jurisdiction  conferred  upon  circuit 
courts  by  the  Constitution.  The  fact,  there- 
fore, that  city  courts  are  held  to  have  juris- 


diction in  proceedings  under  the  eminent  do- 
main act,  does  not  establish  that  said  courts 
have  Jurisdiction  in  cases  of  contested  elec- 
tions, as  such  contests  are  not  actions  at  law 
or  suits  in  equity,  and  do  not  involve  personal 
or  property  rights  such  as  have  heretofore 
been  enforced  by  an  action  at  law  or  in  equi- 
ty, and  are  not  for  the  recovery  of  damages  ' 
occasioned  by  the  infringement  of  a  right 
The  distinction  between  a  condemnation  suit 
and  a  proceeding  to  contest  an  election  is 
plain.  The  one  is  to  recover  a  Judgment  for 
the  amount  of  compensation  and  damages 
which  the  owner  of  private  property  has  sus- 
tained; by  reason  of  the  taking  of  his  property 
for  a  public  use,  and  may  be  said  to  be  a 
"case,"  and  falling  within  the  language  of  the 
statute,  "all  civil  cases,"  conferring  concur- 
rent jurisdiction  upon  city  and  circuit  courts; 
while  the  contest  of  an  election  is  a  proceed- 
ing Instituted  for  the  purpose  of  determining 
which  of  the  contestants  has  received  the 
greater  number  of  votes  for  a  particular  of- 
fice. In  Moore  v.  Mayfield,  supra,  It  was  said 
the  proceeding  to  contest  an  election  "is 
merely  a  statutory  proceeding  for  recanvass- 
ing  the  votes  cast  at  an  election,  in  which 
the  illegal  votes  may  be  rejected,  and  those 
which  are  legal  may  be  counted,  and  the  re- 
sult ascertained;  and  the  finding  of  that  re- 
sult is  not  a  'judgment'  in  the  sense  in  which 
that  term  Is  used  in  the  law  giving  the  right 
to  prosecute  a  writ  of  error,  nor  is  the  pro- 
ceeding by  means  of  which  that  result  is 
reached  a  'case,'  within  the  meaning  of  the 
Constitution.  That  term  would  refer  more 
properly  to  an  action  at  law  or  a  suit  in 
chancery,  but  this  proceeding  Is  neither  one 
nor  the  other." 

The  Judgment  of  the  city  court  of  Alton 
will  be  reversed,  and  the  cause  remanded  to 
that  court  with  directions  to  dismiss  the  pe- 
tition. Reversed  and  remanded,  with  direc- 
tions. 


(208  111.  267) 

CHICAGO  CITY  RY.  CO./ r.  O'DONNHLL. 

(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

STREET      RAILWAYS  —  NEGLIGENCE: — CONTRIBU- 
TORY  NEGLIGENCE— QUESTION   FOB  JURY 
—INSTRUCTIONS. 

1.  In  an  action  against  a  street  railway  com- 
pany for  death  resulting  from  a  collision  it  ap- 
peared that  deceased  was  driving  behind  a  large 
covered  wagon,  and  that  when  he  reached  a 
street  intersection  he  pulled  out  from  behind 
the  wagon,  and  drove  upon  defendant's  track, 
and  his  vehicle  was  struck  by  a  car  coming 
from  the  opposite  direction.  At  the  time  he 
dro^e  upon  the  track  the  car  was  between  100 
and  200  feet  distant,  and  there  was  no  evidence 
tending  to  show  that  the  bell  was  rune,  or  that 
he  was  conscious  of  any  warning.  Held,  that 
the  question  whether  deceased  was  guilty  of  con- 
tributory negligence  was  one  for  the  jury. 

2.  In  an  action  for  negligent  injuries  it  is 
not  error  for  the  court  to  define  the  meaning 
of  the  phrase  "ordinary  care"  as  applied  to  the 
conduct  of  either  party.   • 


25' 


f  1.  See  Street  Railroads,  vol.  44,  Cent.  Dig.  H  214, 

7. 
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8.  In  an  action  against  a  street  railway  com- 
pany for  death  resulting  from  collision  it  ap- 
£  tared  that  deceased  Was  driving  behind  a 
rge  covered  wagon,  and  that  when  he  reached 
a  street  intersection  he  pulled  out  from  behind 
the  wagon  and  drove  upon  defendant's  track, 
and  his  vehicle  was  struck  by  a  car  coming 
from  the  opposite  direction.  At  the  time  he 
drove  upon  the  track'  the  car  was  between  100 
and  200  feet  distant,  and  there  was  no  evidence 
tending  to  show  that  the  bell  was  rung,  or  that 
he  was  conscious  of  any  warning.  The  court  in- 
■tructed  that  "ordinary  care"  was  the  degree 
of  care  which  an  ordinarily  prudent  person,  sit- 
uated as  the  deceased  was'  before  and  at  the 
time  of  injury,"  would  exercise  for  his  own  safe- 
ty. Held,  that  the  instruction  was  not  errone- 
ous on  the  theory  that  it  might  be  construed  as 
.meaning  that  plaintiff  might  recover  if  deceased 
exercised  ordinary  care  after  driving  upon  the 
track,  irrespective'  of  any  care  before  that. 

4.  The  court  refused  to  instruct  that,  if  the 
Jury  believed  that  ordinary  care  on  the  part  of 
deceased  for  his  own  safety  required  him,  be- 
fore driving  upon  the  track,  to  look  and  ascer- 
tain whether  a  car  was  approaching,  and  if 
they  believed  that,  if  he  had  looked,  he  could 
have  ascertained  whether  a  car  was  approach- 
ing, and  if  they  believed  he  did  not  look,  and 
was  Injured  in  consequence,  and  because  of  his 
failure,  there  could  be  no  recovery.  Held,  that 
it  was  error  to  refuse  the  instruction,  and  it 
was  not  erroneous  on  the  theory  that  it  assum- 
ed that  if  deceased  saw  the  car  he  should,  in 
no  event,  have  driven  upon  the  track. 

5.  The  court  refused  an  instruction  requested 
by_  defendant  to  the  effect  that  the  issues  to  be 
tried  were  whether  the  car  was  carelessly  man- 
aged, and  whether  it  was  traveling  at  a  danger- 
ous rate  of  speed,  whether  a  bell  was  sounded, 
whether  the  car  could  have  been  stopped  in  time 
to  have  avoided  a  collision,  and  whether  deceas- 
ed was  using  ordinary  care,  and  that,  if  the 
weight  of  evidence  did  not  show  deceased  using 
such  care,  the  jury  need  not  concern  themselves 
with  the  other  issues.  Held,  that  the  instruc- 
tion was  erroneously  refused,  and  it  was  not 
subject  to  the  objection  that  it  ignored  the  ques- 
tion as  to  whether  defendant's  servants  kept 
a  proper  lookout. 

6.  The  Instruction  was  erroneously  refused  in- 
asmuch as  the  jury  had  been  Instructed  at  plain- 
tiff's request  that  if  deceased,  in  the  exercise  of 
ordinary  care,  was  killed  in  consequence  of  the 
negligence  of  defendant,  as  charged  in  the  dec- 
laration, they  should  find  defendant  guilty ; 
thus  leaving  the  jury  to  determine  what  negli- 
gence was  charged. 

7.  In  an  action  against  a  street  railway  for 
death  resulting  from  a  collision  it  appeared  that 
deceased  was  driving  behind  a  large  covered 
wagon,  and  that  when  he  reached  a  street  in- 
tersection he  turned  out  upon  defendant's  track, 
and  his  vehicle  was  struck  by  a  car  approach- 
ing from  the  opposite  direction ;  that  at  the 
time  he  turned  out  the  car  was  between  100  and 
200  feet  distant,  running  about  12  miles  an 
hour;  and  that  its  speed  did  not  slacken  per- 
ceptibly until  the  accident  occurred.  There  was 
evidence  tending  to  show  that  the  bell  was  not 
rung,  but  there  was  some  evidence  that  the  roo- 
torman  called  out,  and  sought  to  warn  deceased. 
Held,  that  the  evidence  did  not  show  gross  neg- 
ligence on  the  part  of  defendant. 

8.  It  was  proper  to  refuse  an  instruction  that 
deceased  had  no  right  to  drive  upon  the  track 
so  as  to  obstruct  or  interfere  with  the  passage 
of  defendant's  cars,  there  being  no  evidence 
tending  to  show  that  he  sought  to  obstruct  the 
track. 

9.  The  trial  court  has  no  authority  to  arbi- 
trarily fix  the  number  of  instructions  that  shall 
be  presented  or  passed  on. 

10.  The  unauthorized  conduct  of  the  trial  court 
in  limiting  the  number  of  instructions  that 
might  be  presented  was  not   reversible  error 


where  only  one  of  appellant's  Instructions  was 
not  passed  on,  and 'it  would  have  been  proper  to 
have  refused  it  If  considered. 

Appeal  from  Appellate  Court,  first  Dis- 
trict 

Action  by  Patrick  H.  O'Donnell,  as  ad- 
ministrator of  the  estate  of  John  White,  de- 
ceased, against  the  Chicago  City  Railway 
Company.  From  a  judgment  of  the  Appel- 
late Court  (108  111.  App.  385)  affirming  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

This  is  an  appeal  from,  a  Judgment  of  the 
Appellate  Court  affirming  a  Judgment  for 
$2,500  entered  upon  a  verdict  rendered  by  a 
Jury  in  the  superior  court  of  Cook  county 
against  appellant  in  an  action  on  the  case 
prosecuted  to  recover  damages  on  account 
of  the  death  of  John  White.  The  declara- 
tion consisted  of  one  count,  and  alleged  that 
the  defendant,  through  its  certain  servant 
then  and  there  in  charge  of  one  of  Its  street 
cars  then  and  there  being  operated  upon  and 
along  said  railway  upon  Halsted  street  in  a 
northerly  direction  towards  and  past  Forty- 
Second  street,  so  recklessly,  carelessly,  and 
negligently  ran  and  drove  the  said  street 
car  at  such  a  high  and  dangerous  rate  of 
speed,  and  without  maintaining  a  proper 
lookout,  and  without  giving  suitable  warning 
of  the  approach  of  said  car,  that  as  a  result 
and  consequence  thereof  said  car  then  and 
there  ran  against  and  struck  said  wagon,  etc. 
A  plea  of  not  guilty  was  filed. 

The  evidence  discloses  that  at  the  time  of 
the  accident  deceased  was  74  years  of  age, 
and  in  the  employ  of  a  lumber  company  as  a 
sort  of  errand  man,  and  on  the  day 'of  the 
accident  was  driving  a  one-horse  carpenter 
wagon  belonging  to  his  employer.  He  had 
delivered  some  lumber,  and  was  driving  back 
towards  the  lumber  company's  office,  soutb 
on  Halsted  street,  and  immediately  before 
the  accident  was  following  a  covered  beer 
wagon.  Halsted  street  runs  north  and  soutb. 
Appellant  had  two  street  car  tracks  along 
Halsted  street,  the  west  line  being  called  the 
"south-bound  track"  and  the  east  line  the 
"north-bound  track."  The  beer  wagon  which 
deceased  was  following  was  going  down  the 
south-bound  track  very  slowly,  and,  about  the 
time  Forty-Second  street  was  reached  the 
deceased  pulled  his  horse  out  onto  the  north- 
bound track,  and  either  started  to  go  around 
the  wagon  he  was  following  or  to  turn  east 
on  Forty-Second  street,  there  being  a  conflict 
in  the  evidence  as  to  what  he  was  trying  to 
do,  but  the  evidence  shows  that  about  the 
time  be  had  pulled  over  onto  the  north-bound 
track  he  pulled  back  towards  the  south- 
bound track,  and  his  wagon  was  struck  by  an 
electric  car  coming  towards  him  on  the  north- 
bound track.  White  fell  from  his  wagon,  and 
died  a  short  time  afterwards.  Forty-Second 
street  intersects  Halsted  street  on  the  east 
side,  but  does  not  extend  west  beyond  Hal- 
sted street,  the  stockyards  being  to  the  west 
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The  errors  urged  are  the  failure  of  the 
court  to  direct  a  verdict  for  the  appellant, 
the  giving  and  refusing  of  instructions,  lim- 
iting the  number  of  instructions  to  be  given 
and  passed  upon  by  the  court,  and  alleged 
misconduct  of  the  attorney  for  appellee  In 
his  argument  to  the  Jury. 

William  J.  Hynea,  James  W.  Duncan  (Ma- 
son B.  Starring,  of  counsel),  for  appellant. 
James  O.  McShane,  for  appellee. 

RICKS,  J.  (after  stating  the  facts).  1.  It 
la  urged  that  the  court  should  have  directed 
a  verdict  for  appellant  because  White,  plain- 
tiff's intestate,  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  It  is  contend- 
ed that  there  Is  no  evidence  that  the  deceased 
used  ordinary  care  for  his  own  safety,  and 
that  the  evidence,  taken  in  the  most  favor- 
able light  to  appellee,  does  not  tend  to  show 
that  the  deceased  did  use  ordinary  care,  but, 
on  the  contrary,  shows  that  the  deceased's 
injury  resulted  from  his  own  negligence. 
Appellant  concedes  that  it  is  generally  a  ques- 
tion of  fact  whether  or  not  a  given  line  of 
conduct  amounts  to  the  exercise  of  ordinary 
care,  but  takes  the  position  that  It  is  equally 
well  settled  that,  where  there  Is  np  conflict 
In  the  evidence,  and  where  it  can  be  fairly 
seen  the  Injury  was  the  result  of  the  negli- 
gence of  the  party  Injured,  the  question  be- 
comes one  of  law,  and  In  such  case  the  court 
should  Instruct  the  Jury  to  find  for  the  de- 
fendant. In  this  position  appellant  insists 
it  is  supported  by  Beidler  v.  Branshaw,  200 
111.  425,  65  N.  E.  1066,  North  Chicago  Street 
Railroad  Co.  v.  Cossar,  203  111.  608,  68  N.  E. 
S3,  and  in  other  cases  cited  in  its  brief. 

The  accident  occurred  in  the  morning.  The 
sun  was  shining,  but  there  was  some  mist. 
,  Appellee's  contention  is  that  when  the  de- 
ceased reached  the  north  boundary  of  Forty- 
Second  street  he  turned  his  horse  in  an 
easterly  course,  as  if  to  cross  Halsted  street 
and  go  east  along  Forty-Second  street,  but 
that  there  was  on  the  east  line  of  Halsted 
street  another  beer  wagon  loaded  with  bar- 
rel beer  that  obstructed  bis  way,  and,  seeing 
the  approaching  car  of  appellant  coming 
from  the  south,  and  north  bound,  the  deceas- 
ed, in  order  to  avoid  a  collision,  turned  his 
horse  back  towards  the  west  to  pass  the  car 
on  the  west  side,  but  that  the  west  track, 
which  was  only  about  five  feet  from  the  east 
track,  was  occupied,  and  the  speed'  of  the 
car  was  so  great  that  before  he  could  reach 
a  place  of  safety  the  collision  took  place. 
Appellant's  contention  Is  that  the  deceased 
undertook  to  pass  the  wagon  loaded  with 
bottled  beer,  which  he  had  followed  on  the 
south-bound  track,  that  was  immediately  in 
front  of  him,  and  pulled  out  of  Forty-Second 
street  for  that  purpose;  that  the  street,  ex- 
cept as  to  the  wagon  going  south  along  the 
west  track,  was  free  from  obstructions;  and 
that  the  deceased,  in  the  exercise  of  ordinary 
care,  should  have  seen  the  approaching  car, 


and  have  refrained  from  turning  out  on  to 
or  near  to  the  east  track  until  the  car  had 
passed. 

There  is  some  conflict  in  the  evidence  as  to 
where  the  deceased  did  leave  the  West  track— 
whether  at  the  north  boundary  or  north  curb 
of  Forty-Second  street  or  about  the  middle 
of  Forty-Second  street.  Witnesses  for  appel- 
lee testified  that  the  deceased  left  the  track 
at  the  north  boundary,  or  at  the  curb  of  Forty- 
Second  street,  and  that  the  collision  took 
place  about  the  middle  of  the  street,  while 
other  witnesses  testified  that  the  deceased  left 
the  west  track  about  the  middle  of  the  street, 
and  that  the  collision  took  place  near  the 
south  curb.  There  Is  no  conflict  in  the  evi- 
dence but  that  the  car,  when  the  deceased  did 
pull  into  the  street,  was  between  100  and  200 
feet  south  of  him.  There  is  a  conflict  In  the 
evidence  as  to  the  speed  of  the  car,  but  there 
1b  testimony  tending  to  show  that  the  speed 
of  the  car  was  about  12  miles  an  hour  when 
the  collision  took  place.  In  considering  this 
question  we  are  bound  to  take  the  testimony 
most  favorable  to  appellee.  The  evidence 
most  favorable  to  Mm  tends  to  show  that  the 
deceased  turned  out  of  the  west  track  at  the 
north  boundary  of  Forty-Second  street,  and 
that  at  that  time  the  car  was  200  feet  away, 
and  was  traveling  at  the  rate  of  12  miles  an 
hour,  and  that  its  speed  was  not  perceptibly 
slackened  until  almost  the  moment  of  the  col- 
lision. There  Is  also  evidence  tending  to 
show  that  the  bell  was  not  rung  or  gong 
sounded,  and  while  there  is  evidence  that 
shows  that  the  motorman,  and  perhaps  others, 
by  calling  to  and  by  gesticulation  sought  to 
warn  the  deceased,  there  is  no  evidence  that 
he  was  conscious  of  such  warning.  The  evi- 
dence as  to  what  course  the  deceased  Intend- 
ed to  pursue  at  the  time  he  did  pull  out  of 
the  west  track  is  only  inferential,  there  being 
no  evidence  showing  where  he  was  going,  or 
what  for.  His  place  of  work  was  at  4824 
Halsted  street,  or  a  little  more  than  six  blocks 
directly  south  of  where  he  received  his  in- 
juries, and  at  that  time  he  was  going  south 
towards  his  headquarters,  with  his  wagon 
empty. 

We  have  for  several  years  denied  the  con- 
tention that  the  failure  to  look  and  listen 
when  approaching  a  railroad  crossing  was,  as 
a  matter  of  law,  negligence,  and  have  in  re- 
cent years  uniformly  held  that  whether  such 
failure  was  negligence  was  a  question  of  fact, 
to  be  determined  from  all  the  facts  and  cir- 
cumstances in  the  case.  If,  then,  it  was  not 
negligence,  as  a  matter  of  law,  for  the  de- 
ceased to  have  changed  his  course  at  the  street 
crossing  and  have  turned  out  toward  or  upon 
the  east  track  without  looking  and  listening 
for  a  north-bound  car,  we  are  unable  to  say 
that,  as  a  matter  of  law,  the  deceased  was 
guilty  of  negligence  in  doing  so  when  it  ap- 
pears that  the  car  was  200  feet  away  from 
him,  approaching  a  street  crossing,  and  In  the 
absence  of  evidence  that  he  had  any  knowl- 
edge that  such  car  was  approaching.    Appel- 
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lant  pnte  the  question  thus:  "The  sole  ques- 
tion then  arises,  was  his  conduct  in  turning 
to  the  left  upon  the  track,  where  he  might 
come  face  to  face  with  an  approaching  car, 
contributory  negligence?"  and  we  answer,  "As 
a  matter  of  law,  no;  as  a  matter  of  fact.  It 
may  have  been."  .But  to  say  that  in  a  city, 
at  the  crossings  of  streets,  every  person  in  a 
conveyance  who  may  veer  from  his  course  is 
guilty  of  negligence  or  want  of  ordinary  care 
because  he  may  come  face  to  face  with  an 
approaching  car  and  may  incur  an  injury,  is 
to  say  that,  as  a  matter  of  law,  every  person 
driving  along  a  street  must  take  one  course, 
and  not  deviate  from  it,  at  the  risk  of  receiv- 
ing Injury  for  which  he  shall  have  no  com- 
pensation under  any  circumstances.  The  beer 
wagon  that  was  In  front  of  the  deceased  when 
driving  down  the  west  track  continued  In  its 
course,  and  when  the  injury  occurred  the  two 
wagons  were  practically  side  by  side,  and 
whether  It  was  the  duty  of  the  deceased,  In 
the  exercise  of  ordinary  care,  to  have  seen 
the  approaching  car  200  feet  away  at  or  be- 
fore the  time  he  pulled  out  of  the  west  track, 
and  have  apprehended  the  danger  of  a  col- 
lision, and  have  remained  on  the  west  track, 
or  to  have  endeavored  to  have  gone  on  east, 
down  Forty-Second  street,  or  turned  back  Into 
the  west  track  behind  the  wagon  he  had  been 
following,  or  whether  he  might  not,  in  the 
exercise  of  ordinary  care,  rely  upon  appellant 
so  keeping  Its  car  in  control  in  approaching 
the  street  crossing,  and  In  the  200  feet  it  had 
to  travel,  that  the  same  might  be  easily  and 
safely  stopped  and  collision  avoided,  were 
questions  of  fact,  which  we  think  were  prop- 
erly referable  to  the  Jury.  Appellant  con- 
cedes that  the  evidence  tends  to  show  negli- 
gence on  its  part  It  was  not  error  to  refuse 
to  direct  a  verdict  of  not  guilty. 

2.  Complaint  is  made  of  appellee's  instruc- 
tion No.  20.  The  instruction  reads:  "The 
court  instructs  the  Jury  that  'ordinary  care,' 
as  mentioned  in  these  instructions,  is  the 
degree  of  care  which  an  ordinarily  prudent 
person  situated  as  the  deceased  was,  as 
shown  by  the  evidence,  before  and  at  the 
time  of  the  Injury,  would  usually  exercise  for 
his  own  safety."  It  is  said  of  this  instruction 
that  it  confines  the  definition  of  ordinary  care 
to  the  plaintiff's  Intestate,  and,  as  other  in- 
structions referred  to  the  care  of  appellant 
as  well,  the  definition  should  have  been  broad 
enough  to  Include  both.  It  was  not  improp- 
er for  the  court  to  define  to  the  jury  the 
meaning  of  the  term  "ordinary  care"  as  ap- 
plied to  the  conduct  of  either  of  the  parties. 
Appellant  was  urging  contributory  negligence 
as  a  substantive  defense,  and  appellee  was 
entitled  to  an  instruction  as  to  the  line  of 
conduct  required  of  the  deceased  to  show 
care  on  his  part  The  greater  Insistence  of 
appellant  Is  that  the  instruction  is  too  nar- 
row, and  does  not  in  terms,  submit  the  prop- 
osition that  plaintiff's  intestate  must  have  ex- 
ercised ordinary  care  In  leaving  the  west 
track,  and  assumes  that  an  ordinarily  pru- 


dent person  would  be  situated  as  the  de- 
ceased was  situated  before  and  at  the  time  of 
the  accident;  that  the  central  inquiry  was, 
not  what  the  deceased  did  after  getting  into 
the  situation,  but  was  he  in  the  exercise  of 
ordinary  care  In  getting  himself  Into  that  sit- 
uation; that  although  the  words  "before  and 
at  the  time  of  are  in  the  instruction,  the 
jury  were  warranted  in  construing  it  to  mean 
that  the  appellee  might  recover  if,  after  leav- 
ing the  west  track,  his  Intestate  exercised  the 
care  an  ordinarily  prudent  person  would 
usually  exercise.  In  support  of  this  conten- 
tion appellant  cites  North  Chicago  Street 
Railroad  Co.  v.  Cossar,  203  111.  608,  68  N.  B. 
88,  Illinois  Central  Railroad  Co.  v.  Weldon, 
52  111.  280,  and  Illinois  Central  Railroad  Co. 
vt  Creighton,  53  111.  App.  45.  In  the  Cossar 
Case  time  was  not  an  element  of  the  Instruc- 
tion complained  of,  but  "the  circumstance 
and  in  the  situation"  were  to  be  the  criteria, 
and  we  expressed  the  view  that  under  it.no 
time  or  circumstance,  except  that  directly  at- 
tendant upon  the  immediate  accident  was  in- 
cluded In  its  terms,  and  that  it  was  too  nar- 
row, as  it  excluded  the  requirement  that  the 
plaintiff  should  not  negligently  place  herself 
in  a  position  of  danger.  In  the  Weldon  Case, 
supra,  the  instruction  is  not  set  out  The 
court  say  the  instructions  were  confined  to 
the  conduct  of  the  deceased  whilst  unloading 
the  coal  cars,  during  which  he  received  his 
injuries,  but  that  the  central  question  was, 
did  he  exercise  proper  care  and  caution  in 
entering  the  car  under  the  circumstances,  and 
that  the  latter  question  should  have  been 
submitted.  In  the  Creighton  Case,  supra,  the 
instruction  was,  "At  the  time  of  such  alleged 
Injuries  exercising  due  care."  The  injury  was 
caused  in  an  effort  of  the  plaintiff,  an  engi- 
neer, to  reverse  the  lever  on  a  locomotive  and 
avert  a  wreck.  The  evidence  tended  to  show 
that  the  difilculty  in  reversing  the  lever 
arose  from  the  plaintiff  having  two  days  pre- 
viously plugged  certain  holes  in  the  cylinder 
In  such  manner  that  the  lever  could  only  be 
moved  by  great  effort  The  defense  was  con- 
tributory negligence.  It  was  held  that  the 
Instruction  confining  the  due  care  to  the  time 
of  the  Injury  was  too  narrow,  as  it  author- 
ized the  jury  to  find  for  the  plaintiff  if  using 
due  care  at  the  time,  although  the  injury 
may  have  been  due  to  his  gross  negligence 
two  days  before.  All  that  occurred  in  the 
case  at  bar  from  the  time  the  deceased  reach- 
ed Forty-Second  street  to  the  time  of  the  ac- 
cident could  not  have  exceeded'  two  or  three 
minutes,  and  the  instruction  required  due 
care  before  and  at  the  time  of  the  injury, 
and  we  think  was  broad  enough,  and  did  not 
assume,  as  is  contended,  that  the  deceased 
was  in  the  exercise  of  due  care  at  any  time. 

The  appellant's  fourth  instruction  told  the 
jury  that  White,  the  deceased,  and  appellant 
were  required  to  use  the  same  degree  of  care 
to  avoid  the  injury,  and  by  appellant's  eighth 
instruction  the  jury  were  told  that  If  White 
was  negligent  and  careless  in  driving  hia 
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wagon  at  the  time  and  place  in  question,  and 
that  finch  negligence  caused  his  injury,  appel- 
lee could  not  recover. 

Appellant's  instruction  No.  12  was  refused. 
It  was  as  follows:  "If  the  Jury  helieve,  from 
the  evidence,  that  ordinary  care  on  the  part 
of  White  for  his  own  safety  required  him, 
before  driving  to  or  upon  the  track  parallel 
with  the  track  upon  which  he  had  been  driv- 
ing, at  the  time  and  place  in  question  and 
under  all  the  circumstances  In  evidence,  to 
look  and  ascertain  whether  or  not  a  car  was 
approaching  along  the  north-bound  track, 
and  not  to  drive  upon  said  track  without  so 
looking;  and  if  the  Jury  believe,  from  the  evi- 
dence, that  White,  if  he  had  looked,  could,  by 
the  exercise  of  ordinary  care,  have  ascer- 
tained whether  or  not  a  car  was  approaching 
along  the  said  north-bound  track;  and  if  the 
jury  further  believe  from  the  evidence  that 
White  did  not  so  look  and  ascertain  whether 
or  not  the  car  was  so  approaching,  and  that 
he  was  injured  in  consequence  and  because 
of  his  failure,  if  he  did  so  fail  to  look  and 
ascertain— then  the  court  instructs  the  Jury 
to  find  the  defendant  not  guilty."  Appellee 
says  this  instruction  was  properly  refused, 
because  it  assumes  that,  if  plaintiff's  intes- 
tate saw  the  car  approaching,  he  should,  In 
no  event,  have  driven  upon  the  track;  that  it 
emphasized  the  question  of  his  looking  or  fail- 
ing to  look;  and  that  It  was  covered  by  other 
general  instructions  requiring  him  to  exer- 
cise ordinary  care  to  avoid  the  injury.  We 
do  not  think  any  of  the  suggestions  made 
justify  its  refusal.  It  assumes  no  fact,  but 
submits  the  question  as  one  of  fact,  to  be  de- 
termined' from  the  evidence,  whether  plain- 
tiff's intestate,  in  the.  exercise  of  ordinary 
care,  should  have  looked  for  the  car  before 
turning  out,  and  whether  he  did  look;  and 
then  states  that  If  he  should  have  looked, 
and  did  not  look,  and  was  injured  in  conse- 
quence of  his  failure  to  do  so,  the  jury  should 
find  the  appellant  not  guilty.  There  was  no 
other  instruction  that  contained  the  proposi- 
tion here  presented,  except  instructions  of  a 
general  character.  The  matter  there  pre- 
sented was  the  chief  ground  of  defense,  and 
should  have  been  submitted  by  the  instruc- 
tion offered.  Mallen  v.  Waldowskl,  203  111. 
87,  67  N.  E.  409;  Chicago,  Burlington  & 
Quincy  Railroad  Co.  v.  Camper,  199  111.  669, 
65  N.  E.  448;  Chicago  &  Eastern  Illinois  Rail- 
road Co.  v.  Storment,  190  111.  42,  60  N.  E.  104. 

The  court  refused  appellant's  instruction 
No.  13,  which  was  as  follows:  "The  Issues 
you  are  sworn  to  try  In  this  case  are  as  fol- 
lows: Was  the  electric  car  which  collided 
with  the  wagon  in  question  carelessly  and 
improperly  driven  or  managed  by  the  servant 
or  servants  of  the  defendant?  Was  the  said 
electric  car  traveling  at  an  unnecessarily 
high  or  dangerous  rate  of  speed?  Did  the 
servant  or  servants  of  defendant  negligently 
fail  to  ring  a  gong  or  bell  at  the  time  and 
place  In  question?  Did  the  servant  or  serv- 
ants of  defendant  In  charge  of  said  car  know 


that  White  was  In  a  position  of  peril  in  time 
to  have  stopped  the  car  in  time  to  have  avoid- 
ed the  collision  by  the  use  of  reasonable  care 
on  their  part?  Could  the  servant  or  servants 
of  defendant  in  charge  of  the  electric  car,  by 
the  use  of  reasonable  care,  have  seen  that 
White  was  in  a  position'  of  peril  in  time  to 
have  stopped  the  said  car  before  the  collision? 
Was  White  at  and  just  before  the  time  of  the 
collision  using  ordinary  care  and  caution  for 
his  own  safety?  If  you  conclude  that  the 
greater  weight  of  the  evidence  does  not  show 
that  White  was  using  such  care  and  caution 
for  his  own  safety,  you  need  not  concern 
yourselves  with  the  other  issues,  because  in 
no  event  can  the  plaintiff  be  entitled  to  re- 
cover a  verdict  unless  it  has  been  shown  by 
the  greater  weight  of  the  evidence  that  such 
care  and  caution  was  used  by  White.  If  you 
do  find  from  the  greater  weight  of  the  evi- 
dence that  such  care  and  caution  was  used 
by  White,  you  will  examine  the  evidence 
bearing  upon  the  other  Issues,  and  if  you  do 
not  find  the  greater  weight  of  the  evidence, 
taken  as  a  whole,  will  warrant  you  In  an- 
swering one  or  more  of  them  in  the  affirma- 
tive, you  should  find  the  defendant  not 
gjnilty."  And  the  court  gave  appellant's  in- 
struction No.  18,  as  follows:  "The  Jury  are 
instructed  that  the  plaintiff  cannot  recover 
at  all  in  this  case  against  the  defendant  com- 
pany unless  the  Jury  believe  that  the  plaintiff 
has  proved,  by  a  preponderance  of  the  evi- 
dence, the  following  propositions:  First,  that 
the  plaintiff's  intestate  was  exercising  ordi- 
nary care  for  his  own  safety  at  and  just 
prior  to  the  time  of  the  accident  in  question; 
second,  that  the  defendant  company  was 
guilty  of  negligence  in  the  manner  charged 
in  the  declaration;  and,  third,  that  such  neg- 
ligence was  the  proximate,  direct  cause  of  the 
death  of  the  plaintiff's  intestate;  And  if  you 
find  from  the  evidence  that  the  plaintiff  has 
failed  so  to  prove  these  propositions  as  stated, 
or  that  he  has  failed  so  to  prove  any  one  of 
them,  he  cannot  recover  against  said  defend- 
ant company,  and  you  should  find  the  defend- 
ant company  not  guilty."  Appellee  claims  that 
by  giving  appellant's  instruction  No.  18,  and 
other  general  instructions,  the  errors,  if  any, 
in  refusing  No.  13,  were  cured.  Appellee  fur- 
ther contends  that  instruction  No.  13  ignores 
the  charge  in  the  declaration  that  appellant 
did  not  maintain  a  proper  lookout;  that  the 
direction  by  the  next  to  the  last  clause  of 
the  Instruction  refused,  that  the  jury  need 
not  consider  the  other  matters  if  they  found 
the  appellee's  intestate  was  not  in  the  exer- 
cise of  due  care  and  caution,  ignored  the 
question  of  the  appellant's  gross  negligence, 
which  the  narr.  was  broad  enough  to  cover, 
and  there  was  evidence  tending  to  support 
As  to  the  latter  claim,  we  will  not  enter  into 
a  discussion,  but  will  only  say  we  think  there 
was  no  evidence  tending  to  support  the 
charge  of  gross  negligence  on  the  part  of  ap- 
pellant, and  no  instruction  was  asked  by  ap- 
pellee upon  the  theory  that  there  was.    Dn- 
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der  the  fourth  and  fifth  clauses  the  question 
of  a  proper  lookout  was  Included.  The  In- 
struction was  not  subject  to  objection  as  to 
form  or  substance,  and  fairly  stated  the  is- 
sues under  the  declaration,  and,  unless  cov- 
ered by  other  instructions,  should  have  been 
given. 

Instruction  No.  13  was  presented  among 
the  fifteen  to  which  the  court  bad  limited 
each  side,  and  after  It  was  refused  appel- 
lant offered  three  more  Instructions,  num- 
bered 16,  17,  and  18,  together  with  written 
suggestions  why  the  court  should  consider 
the  same,  and  16  and  18  were  given  and  17 
refused.  Appellee  only  offered  six  instruc- 
tions, and  they  were  19  to  24,  inclusive,  and 
were  all  given.  By  appellee's  instruction 
No.  19  the  jury  were  told  that  if  White,  in 
the  exercise  of  ordinary  care,  was  killed  by 
or  In  consequence  of  the  negligence  of  the 
defendant,  as  charged  in  the  declaration, 
they  should  find  the  defendant  guilty.  The 
jury  were  thus  to  learn,  as  best  they  could, 
and  determine  for  themselves,  so  far  as  the 
plaintiff  was  concerned,  what  actionable  neg- 
ligence was  charged  in  the  declaration;  and 
the  appellant,  with  such  Instruction  given 
for  appellee,  was  entitled  to  have  the  jury 
fairly  and  fully  informed  what  negligence 
•was  charged  in  the  declaration,  and  what 
acta  or  omissions  of  the  defendant  must  be 
found  to  authorize  the  verdict  of  guilty. 
North  Chicago  Street  Railroad  Co.  v.  Polkey, 
203  III  226,  67  N.  E.  793;  Illinois  Central 
Railroad  Co.  v.  King,  179  111.  91,  53  N.  E. 
552,  70  Am.  St  Rep.  93;  West  Chicago  Street 
Railroad  Co.  v.  Kautz,  89  111.  App.  309.  In 
the  latter  case  the  judgment  of  the  trial 
court  was  reversed  for  failure  to  give  an 
instruction  almost  identical  with  appellant's 
No.  13.  We  do  not  think  the  instructions 
given  covered  the  Issues  in  the  case. 

Appellant's  ninth  instruction  began  with 
the  statement,  "The  court  instructs  the  Jury 
that  White  had  no  right  to  drive  upon  the 
railway  track  In  question  so  as  to  obstruct 
or  unnecessarily  Interfere  with  the  passage 
of  the  defendant's  cars."  There  was  no  evi- 
dence In  the  record  tending  to  show  White 
sought  to  obstruct  or  unnecessarily  interfere 
with  the  passage  of  appellant's  cars.  The 
instruction  assumed  either  the  fact,  or  that 
there  was  evidence  tending  to  support  the 
statement  What  followed  in  the  instruction 
did  not  relieve  it  from  such  vice,  and  the 
court  properly  refused  It 

Appellant's  seventeenth  instruction  was 
refused.  The  court  declined  to  examine  or 
pass  upon  it  as  it  was  in  excess  of  the  lim- 
it as  to  number  which  the  court  bad  fixed. 
The  material  parts  of  It  were  covered  by  ap- 
pellant's Instructions  Nos.  2,  4,  and  5,  and 
its  refusal  was  not  error. 

Complaint  is  made  of  the  modification  of 
some  of  appellant's  Instructions,  but  we  do 
not  find  the  modifications  such  as  should  be 
held  to  be  error. 

3.  It  is  claimed  by  appellant  that  It  was 


prejudiced  by  the  manner  and  language  of 
the  court  while  fixing  and  enforcing  the  rule 
limiting  the  number  of  instructions.  At  the 
close  of  the  plaintiff's  case  the  court  openly 
announced  the  rule  limiting  the  total  num- 
ber of  Instructions  to  80,  allowing  15  to  each 
side,  and  stated  no  more. would  be  received 
and  considered.  When  appellant  offered  its 
Instructions  there  were  eighteen,  and  the 
court  Insisted  that  counsel  should  select  15 
of  them  to  be  passed  upon;  and  it  is  claim- 
ed that  in  the  colloquy  between  the  court 
and  counsel  the  court  was  gruff  and  arbitra- 
ry, and  so  spoke  that  the  jury  might  infer 
that  appellant  was  seeking  both  an  unfair 
and  illegal  advantage.  The  language  of  the 
court  Is  included  In  the  bill  and  briefs,  and 
is  followed  by  the  statement  that  it  is  doubt- 
ful if  the  jury  heard  what  transpired.  The 
manner  of  the  court,  more  than  the  lan- 
guage, is  complained  of.  The  court  was  not 
authorized  to  arbitrarily  fix  the  number  of 
instructions  that  should  be  presented  or 
passed  upon.  Chicago  City  Railway  Co.  v. 
Sandusky,  198  IU.  400,  64  N.  E.  990.  By  fix- 
ing the  rule  appellant  was  not  injured,  as- 
all  Its  Instructions  presented  (and  there  were 
18)  were  considered  and  passed  upon  but 
one— No.  17.  It  would  have  been  proper  to 
have  refused  it  when  considered.  We  can- 
not say  whether  the  jury  observed  or  heard 
what  transpired  as  to  the  Instructions,  or 
what  effect  it  had,  if  any,  on  the  jury.  It 
cannot  be  maintained  that  it  was  the  prop- 
er thing  for  the  court  .to  establish  an  illegal 
rule,  and  become  angry  and  show  his  dis- 
pleasure because  It  was  not  acquiesced  in. 

4.  The  argument  of  counsel  for  appellee, 
In  some  of  its  features,  was  strenuously  ob- 
jected to  by  appellant,  and  the  remarks 
were  mostly  withdrawn,  and  the  objection 
sustained.  To  say  the  least,  some  of  the 
remarks  should  not  have  been  made,  and 
we  i  may  hope  will  not  be  repeated  upon  the 
further  trial  for  which  this  cause  will  be 
remanded  to  the  superior  court. 

The  judgments  of  the  superior  court  and 
the  Appellate  Court  will  be  reversed.  Re- 
versed and  remanded. 

(808  IU.  812) 
GRAFF  v.  PEOPLE.* 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

CRIMINAL  LAW— APPEAL— CHALLENGE  TO  JV  • 
ROBS — WITNESS — WIFE  OF  CO-INDICTEE — CON- 
SPIRACY —  EVIDENCE  —  LEGAL  EXISTENCE  OF 
CORPORATION — MERGER  OF  MISDEMEANOR  IN 
FELONY — CODEFENDANT  PLEADING  GUILTY — 
SURPRISE — HARMLESS   ERROR — NEW  TRIAL. 

1.  An  appeal  unauthorized  in  a  criminal  case 
will,  in  the  absence' of  a  motion  to  dismiss,  be 
considered  as  a  writ  of  error ;  everything  es- 
sential to  a  hearing  on  writ  of  error  being  pres- 
ent. 

2.  Any  error  in  disallowing  challenge  for 
cause  to  jurors  is  harmless;  they  having  been 
challenged  peremptorily,  and  defendant  not  hav- 
ing been  compelled  to  take  an  incompetent  ju- 
ror. 


■Rehearing  denied  April  7, 1904. 
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8.  Allowing  the  wife  of  one  jointly  indicted 
with  defendant,  bat  who  pleaded  guilty  before 
the  trial,  to  testify,  is  not  error. 

4.  On  a  trial  for  conspiracy,  a  conversation  in 
furtherance  of  the  common  design,  but  not  in 
defendant's  presence,  by  one  engaged  in  the  con- 
spiracy, though  not  named  in  the  indictment, 
is  admissible. 

5.  Cr.  Code,  |  613  (Starr  &  C.  Ann.  St.  1896, 
p.  1402,  c.  38,  par.  613),  providing  that  user 
shall  be  prima  facie  evidence  of  the  legal  exist- 
ence of  a  corporation,  makes  other  evidence  un- 
necessary, in  the  absence  of  countervailing 
proof,  as  well  in  the  case  of  a  foreign  as  a  do 
mestic   corporation. 

6.  Where  a  conspiracy  to  obtain  insurance 
money  by  false  pretenses  (a  misdemeanor)  is 
formed,  and,  in  use  course  of  carrying  it  out, 
arson  (a  felony)  is  committed,  the  misdemeanor 
does  not  merge  with  the  felony,  so  as  to  prevent 
a  conviction  of  the  conspiracy. 

7.  Defendant  cannot  complain  because  a  co- 
defendant  withdrew  his  plea  of  not  guilty,  and 
entered  one  of  guilty,  in  the  presence  of  the 
jury,  after  the  state  had  rested,  where  it  does 
not  appear  that  the  court  or  prosecution  had 
notice  that  this  was  to  be  done,  especially  where 
the  jury  were  instructed  that  his  pleading  guilty 
should  not  influence  them. 

8.  The  question  of  surprise  in  admission  of 
evidence  is  not  open  to  review  where  defendant 
merely  objected  to  the  evidence  on  the  ground 
that  the  state  had  closed  its  case. 

9.  On  a  trial  for  conspiracy  to  obtain  insur- 
ance money  by  false  pretenses,  a  written  state- 
ment made  by  a  codefendant,  at  defendant's  in- 
stigation, at  the  time  of  adjustment  of  the  loss, 
relating  to  the  value  of  articles  claimed  to  have 
been  burned,  is  admissible. 

10.  The  specific  pointing  out,  in  an  instruction, 
of  an  accomplices  testimony,  though  error,  is 
not  ground  for  reversal,  where  it  cannot  be  seen 
that  it  resulted  in  harm. 

11.  Newly  discovered  evidence,  being  cumula- 
tive, does  not  require  the  granting  of  a  new 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Barney  Graff  was  convicted  of  conspiracy, 
and  from  a  Judgment  of  the  Appellate  Court 
(108  m.  App.  168)  affirming  the  conviction, 
he  appeals.    Affirmed. 

Appellant,  Barney  Graff,  in  July,  1001,  was 
jointly  Indicted  with  Ben  Ettelson,  Dave  Et- 
telson,  Fred  Alexander,  and  George  Samels, 
charged  with  a  conspiracy  to  obtain  money 
from  the  Buffalo  German  Insurance  Company 
and  the  Rochester  German  Insurance  Com- 
pany of  Rochester,  N.  Y.,  by  false  pretenses, 
with  intent  to  cheat  and  defraud  said  com- 
panies. The  defendants  Fred  Alexander  and 
George  Samels  entered  pleas  of  guilty  before 
the  trial  of  said  cause,  and  testified  in  the  case 
on  behalf  of  the  people.  During  the  trial, 
and  after  the  state  had  announced  that  it  had 
closed  its  case,  Ben  Ettelson,  another  of  the 
defendants,  arose  to  his  feet,  and  stated  to 
the  court  that  he  desired  to  enter  a  plea  of 
guilty,  and  to  take  the  stand  and  testify  as 
to  the  facts  in  the  case;  appellant  and  Dave 
Ettelson  being  the  only  remaining  defendants 
standing  trial. 

The  evidence  discloses  that  for  some  time 
previous  to  January  1,  1801,  appellant  and 
Ben  Ettelson,  one  of  the  codefendants,  had 


»I 


4.  Set  Criminal  Law,  voL  14,  Cent  Dig.  H  WO, 


been  friends;  and  In  the  month  of  November, 
1900,  appellant,  during  an  interview  with  Ben 
Ettelson,  suggested  that  he  get  some  one  who 
would  be  willing  to  make  some  "easy  money." 
Shortly  afterwards  Ettelson  approached  a  man 
by  the  name  of  Clark  Snyder  with  the  proposi- 
tion suggested  to  him  by  Graff,  but  Snyder 
refused  to  join  in  the  scheme;  and  shortly 
afterwards  Ettelson  made  the  same  proposi- 
tion to  Alexander,  and  he  consented  to  be- 
come a  party  to  the  scheme.  Thereupon  Et- 
telson unfolded  the  scheme  to  Alexander; 
stating  that  he  wanted  him  to  start  a  cigar 
store,  and  to  first  select  the  store,  and  he 
(Ettelson)  would  arrange  to  have  it  stocked 
with  cigars,  and,  after  it  was  so  stocked,  they 
could  make  some  "easy  money."  Alexander 
and  Ettelson  Immediately  began  to  look  for  a 
vacant  store  to  rent,  and  during  the  latter 
part  of  December  located  one  on  the  south 
side  of  the  city  of  Chicago,  In  the  building 
known  as  Nos.  469-471  Forty-Seventh  street, 
which  Ettelson  stated  to  Alexander  was 
"made  to  order"  for  their  purpose.  Ettelson 
then  instructed  Alexander  to  see  one  11.  A. 
Pierce,  who  was  the  agent  having  the  store 
for  rent,  and  arrange  for  the  renting  of  the 
same,  which  Alexander  did,  and  Informed  Mr. 
Pierce  that  he  Intended  to  conduct  a  retail 
cigar  store,  and,  being  informed  that  the  room 
rented  for  $30  per  month,  rented  the  same, 
and  paid  $30  in  advance;  the  money  being 
furnished  by  Ettelson.  In  a  few  days  Ettel- 
son, with  Alexander,  went  to  see  George 
Samels,  who  was  engaged  in  the  cigar  busi- 
ness; Ettelson  Introducing  Alexander  to 
Samels,  and  recommending  him;  saying  any- 
thing sold  to  Alexander  would  surely  be  paid 
for.  It  appears,  also,  from  the  evidence,  that 
Graff  had  in  the  meantime  visited  Samels, 
and  informed  him  of  Ettelson  and  Alexander's 
intention  of  going  into  the  cigar  business, 
and  that  he  (Graff)  would  vouch  for  their  re- 
sponsibility, and  that  Samels  could  safely  sell 
them  a  stock  of  cigars.  After  having  the  ar- 
rangements made  with  Samels  for  the  cigars, 
Ettelson  and  Samels  purchased  secondhand 
fixtures.  The  fixtures  and  stock  being  placed 
in  the  store,  Ettelson  instructed  Alexander  to 
take  out  $3,000  Insurance  on  the  fixtures  and 
stock.  The  fixtures  cost  $59,  and  the  stock 
of  cigars  about  $700.  Alexander  Immediately 
went  to  see  about  the  insurance,  and,  after 
some  trouble,  he  succeeded  in  getting  the 
two  insurance  companies  named  in  the  indict- 
ment to  carry  the  Insurance;  $5O0  being 
placed  on  the  fixtures,  and  $2,500  on  the 
stock.  Ettelson  states  that  during  all  this 
time  he  was  In  dally  communication  with  ap- 
pellant, and  that  appellant  advised  him  with 
reference  to  everything  done.  After  the  store 
was  opened,  ready  for  business,  Alexander  ap- 
parently took  charge,  which  was  some  time 
after  the  middle  of  January,  1901.  On  Janu- 
ary 31st  (being  nine  days  after  the  policies 
were  received),  Ben  Ettelson,  accompanied  by 
his  brother  Dare,  came  to  the  store,  bringing 
with  them  a  five-gallon  gasoline  can,  and  la- 
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structed  Alexander  to  place  the  can  In  the 
rear  room;  warning  him  not  to  place  It  near 
the  Are.  The  same  afternoon  Ben  Ettelson 
packed  up  a  large  amount  of  the  stock  of 
cigars,  and  removed  them  to  his  house.  Be- 
tween 12  and  1  o'clock  In  the  morning,  Ettel- 
son and  Graff  came  to  the  store  and  saturated 
everything  with  gasoline;  and  Ettelson  states 
that  some  combustible  material  was  used, 
which  had  been  given  him  by  appellant,  and, 
■  a  light  being  applied  to  the  combustible  ma- 
terial, an  explosion  resulted  therefrom,  and 
the  place  was  consumed  by  fire.  Ettelson  and 
Graff  ran  from  the  premises.  Ettelson,  being 
badly  burned,  was  compelled  to  call  a  physi- 
cian, and  was  taken  to  the  hospital,  where 
he  stayed  for  several  weeks.  Appellant  sent 
for  Alexander  the  next  morning,  and  he  came 
to  appellant's  place  of  residence,  and  had  a 
talk  with  appellant,  who  Informed  Alexander 
that  Ettelson  had  been  badly  burned  at  a 
fire  at  his  place  of  business  the  night  before, 
and  that  be  would  assist  Alexander  in  get- 
ting the  Insurance  money,  and  to  call  at  7 
o'clock  that  evening,  and  be  would  tell  him 
what  to  do,  which  he  did,  and  was  instructed 
to  take  the  policies  to  Joseph  Fish,  an  ad- 
juster, which  Alexander  did.  Fish  stated  it 
would  be  necessary  to  obtain  statements  show- 
ing the  purchase  price  of  the  stock  and  fix- 
tures. Alexander  informed  appellant  of  this 
fact,  and  appellant  said  to  Alexander  that  he 
would  attend  to  that,  and  at  this  time  had 
Alexander  make  a  false  statement  as  to  the 
amount  of  fixtures.  Samels  shortly  after- 
wards called  on  appellant,  and  informed  him 
that  the  stock  of  cigars  had  not  been  paid  for. 
Appellant  said  to  him  that  he  would  get  his 
money  as  soon  as  the  insurance  money  was 
collected,  but  Informed  Samels  that,  in  order 
for  him  to  get  the  money,  it  would  be  neces- 
sary for  Samels  to  make  out  false  statements 
showing  that  $3,000  worth  of  cigars  had  been 
purchased,  instead  of  $700,  which  Samels  did; 
sending  the  statement  to  Fish,  the  adjuster. 
Fish  then  began  negotiations  for  a  settlement 
on  the  insurance  policies,  and,  after  some  de- 
lay, made  a  settlement  with  the  companies 
for  $1,500;  the  money  all  being  turned  over 
to  appellant;  Alexander  receiving  $150,  and 
Ettelson  receiving  $300. 

The  case  was  tried  before  a  Jury,  who 
found  the  appellant  guilty  of  conspiracy  to 
obtain  money  by  false  pretenses,  as  charged 
in  the  indictment,  and  fixed  his  punishment 
at  a  fine  of  $2,000,  and  Imprisonment  in  the 
penitentiary,  on  which  the  court  rendered 
Judgment  The  defendant  Dave  Ettelson 
was  found  not  guilty.  A  writ  of  error  was 
prosecuted  to  the  Appellate  Court  by  appel- 
lant, where  the  Judgment  of  the  circuit  court 
was  affirmed,  and  appeal  was  prayed  and  al- 
lowed to  this  court. 

Appellant  assigns  as  error  (1)  the  action  of 
the  court  In  overruling  a  challenge,  for  cause, 
of  Jurors;  (2)  the  admission  of  improper  evi- 
dence: (3)  insufficient  proof  of  the  existence 
of  th«  corporations  alleged  to  have  been  de- 


frauded; (4)  that  the  indictment  charged  a 
misdemeanor,  while  the  evidence  showed  the 
offense  to  have  been  a  felony,  and  that  the 
misdemeanor  merged  in  the  felony,  and  that 
appellant  should  have  been  tried  for  the 
felony,  being  the  burning  of  the  building; 
(5)  in  the  court  permitting  Ben  Ettelson  to 
withdraw  his  plea  of  not  guilty,  and  enter 
a  plea  of  guilty,  in  the  presence  of  the  jury, 
and  then  testifying  for  the  state;  (6)  in  per- 
mitting certain  exhibits  to  be  offered  in  evi- 
dence; (7)  the  giving  and  refusing  of  instruc- 
tions; (8)  the  refusal  of  the  court  to  grant  a 
new  trial  by  reason  of  newly  discovered  evi- 
dence. 

Stedman  St.  Soelke,  for  appellant.  Charles 
8.  Deneen,  State's  Atty.,  and  Harry  Olson, 
Asst.  State's  Atty.  (Haynie  R.  Pearson  and 
Samuel  W.  Jackson,  of  counsel),  for  the 
People. 

RICKS,  j.  (after  stating  the  facts).  The 
law  does  not  authorize  an  appeal  in  a  crim- 
inal case,  and,  whenever  a  motion  to  dis- 
miss such  an  appeal  has  been  made,  it  has 
been  allowed.  In  this  case  no  motion  of  that 
kind  was  made,  but  the  appearance  of  the 
people  was  entered,  and  there  was  a  Joinder 
in  error.  The  cause  was  submitted  for  deci- 
sion upon  the  errors  assigned  on  the  record, 
and,  inasmuch  as  everything  essential  to  a 
hearing  upon  a  writ  of  error  is  before  us,  we 
will  treat  the  case  as  being  here  on  writ  of 
error.  That  was  done  in  Berkenfleld  v.  Peo- 
ple, 191  I1L  273,  SI  N..E.  96,  where  the  rec- 
ord was  in  the  same, condition. 

As  to  the  first  objection,  it  need  only  be 
said  that  the  record  falls  to  show  that  appel- 
lant was  prejudiced  in  any  way  by  reason  of 
the  court  disallowing  the  challenge,  for  cause, 
of  jurors,  inasmuch  as  the  Jurors  were  chal- 
lenged peremptorily,  and  appellant  was  not 
forced  or  compelled  to  keep  any  juror  that 
was  incompetent  Spies  v.  People,  122  111. 
1,  12  N.  E.  865,  17  N.  E.  898,  3  Am.  St  Rep.  I 
320. 

As  to  the  second  error  assigned,  the  evi- 
dence objected  to,  first  was  that  of  the  wit- 
ness Mrs.  Alexander,  who  was  the  wife  of 
one  of  the  defendants  named  in  the  indict- 
ment and  was  permitted  to  testify  in  rebut- 
tal in  corroboration  of  the  testimony  of  her 
husband.  Alexander  had  pleaded  guilty  be- 
fore the  beginning  of  the  trial,  and  was  not 
so  far  as  this  record  shows,  a  defendant; 
and  we  are  unable  to  see  why  her  testimony 
was  not  competent  the  same  as  any  other 
witness.  In  criminal  cases,  as  a  general 
proposition,  a  husband  or  wife  cannot  testify 
for  or  against  one  another,  but  here  the  wife 
was  not  testifying  either  for  or  against  her 
husband.  It  is  claimed,  secondly,  the  court 
erred  in  permitting  O.  C.  Kemp,  the  insur- 
ance adjuster,  to  testify  to  alleged  conver- 
sations with  Joe  Fish,  at  which  neither  ap- 
pellant nor  any  of  the  persona  named  In  the 
indictment  were  present    Fish  was  the  rep- 
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resentative  of  appellant  and  Alexander,  and 
went  to  Kemp  with  the  proofs  of  loss;  and 
In  the  conversations  there  does  not  appear 
to  have  been  anything  said,  except  in  rela- 
tion to  the  making  and  delivery  of  the  nec- 
essary proofs  of  loss,  which  Kemp  declined 
to  accept,  and 'said  be  regarded  the  claim  as 
fraudulent.  Conversations,  to  be  admissible 
in  evidence  in  a  case  where  the  defendant 
is  charged  with  conspiracy,  need  not  be  In 
his  presence,  or  in  the  presence  of  some  one 
of  the  parties  Jointly  indicted,  so  long  as  the 
conversation  was  in  furtherance  of  the  com- 
mon design,  and  by  one  engaged  in  the  con- 
spiracy, whether  named  in  the  indictment  or 
not  Lasher  v.  Littell  (111.)  67  N.  E.  373; 
Spies  v.  People,  supra;  Van  Eyck  v.  People, 
178  111.  190,  52  N.  E.  852. 

As  to  the  third  contention,  the  indictment 
charged,  "the  personal  goods,  funds,  money, 
and  property  of  the  Buffalo  German  Insur- 
ance Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of 
the  state  of  New  York,  *  *  *  and  prop- 
erty of  the  Rochester  German  Insurance 
Company  of  Rochester,  N.  T.,  a  corporation 
organized  and  existing  under  and  by  the 
laws  of  the  state  of  New  York,"  etc.  Appel- 
lant contends  that  it  became  necessary  for 
the  prosecution  to  prove  that  the  corporation 
had  been  organized  and  Incorporated  as  al- 
leged in  the  indictment  Proof  of  the  actual 
exercise  and  enjoyment  of  the  corporate 
powers  and  functions  was  made  by  the  wit- 
ness Kemp,  who  was  the  agent  of  the  com- 
panies. Section  613  of  the  Criminal  Code 
provides  "that  in  all  criminal  prosecutions 
involving  proof  of  the  legal  existence  of  a 
corporation,  user  shall  be  prima  facie  evidence 
of  such  existence"  (Starr  &  C.  Ann.  St.  1898, 
p.  1402,  c.  88,  par.  613),  and,  where  there  is 
no  countervailing  proof,  the  proof  of  user 
sufficiently  supports  the  allegations;  and,  as 
was  said  in  the  case  of  Kincaid  v.  People, 
139  111.  213,  28  N.  E.  1060:  "The  language  is 
broad  and  comprehensive,  Including  all  crim- 
inal prosecutions  involving  proof  of  the  legal 
existence  of  a  corporation,  and  It  is  not,  as 
is  supposed,  nor  can  it  be,  by  any  fair  con- 
struction, confined  to  proof  of  the  existence 
of  an  Illinois  corporation  only."  Both  cor- 
porations made  and  issued  policies  of  insur- 
ance, and,  after  loss,  still  acting  in  their  cor- 
porate capacity,  compromised  and  adjusted 
the  same,  through  their  adjuster,  with  Fish, 
who  was  acting  for  and  under  the  directions 
of  appellant,  and  he  received  the  money  from 
the  corporations  as  such.  We  think  the  evi- 
dence was  ample  upon  this  point. 

Appellant's  fourth  contention  Is  that  th«» 
Indictment  in  this  case  should  have  been 
under  section  14  of  division  1  of  the  Criminal 
Code  (Starr  &  C.  Ann.  St  1896,  par.  48,  c.  38, 
p.  1237),  which  section  makes  it  a  felony  to 
burn  or  set  Are  to,  or  cause  to  be  burned,  any 
building  or  chattels,  etc.,  Insured  against  loss 
by  Are,  with  intent  to  injure  the  insurer,  in- 
stead ot  under  section  46  of  the  same  statute, 


for  conspiracy,  which  is  a  misdemeanor. 
The  argument  proceeds  upon  the  theory  of 
the  merger  of  the  lesser  offense  (the  con- 
spiracy) charged  in  the  indictment  with  the 
felony  (arson),  which  was  not  charged  in  the 
indictment  but  which  was  one  of  the  overt 
acts  pursuant  to  the  conspiracy.  At  the  com- 
mon law,  because  of  the  marked  difference 
between  felonies  and  misdemeanors,  arising 
not  only  from  the  dissimilarity  and  extent  of 
the  punishment  and  the  consequences  to  the 
accused,  but  also  the  method  of  procedure, 
the  theory  of  merger  was  evolved  and  gen- 
erally obtained.  Under  an  Indictment  for 
misdemeanor  a  person  was  entitled  to  the  full 
privilege  of  counsel,  to  a  copy  of  the  Indict- 
ment, and  to  a  special  jury,  which,  upon  an 
indictment  for  a  felpny,  he  was  denied. 
With  these  circumstances  In  view,  It  was 
considered  that  a  person  could  not  be  found 
guilty  of  a  misdemeanor  npon  an  indictment 
for  felony,  although  the  misdemeanor  formed 
a  constituent  of  the  felony  and  was  com-  # 
plete,  as  he  would  lose  substantial  advanta- 
ges of  the  method  of  trial  provided  for  the 
misdemeanor;  and  where  the  indictment  was 
for  a  misdemeanor,  and  the  evidence  neces- 
sary to  establish  it  showed  the  commission  of 
a  felony,  an  acquittal  would  be  directed  in 
order  that  the  prisoner  might  be  indicted  and 
tried  for  the  felony.  In  such  case  the  techni- 
cally less  'crime  of  misdemeanor  merged  In 
the  technically  higher  crime  of  felony,  and  It 
became  a  doctrine  that,  where  the  same  crim- 
inal act  satisfied  the  definitions  of  misde- 
meanor and  felony,  the  misdemeanor  was 
merged  and  gone,  and  the  felony  could  alone 
be  punished.  It  was  also  the  rule  at  the  com- 
mon law  that  one  charged  with  a  felony  could 
not  be  convicted  of  a  misdemeanor,  although 
the  latter  might  be  legally  involved  in  the 
former,  for,  by  the  law  as  then  administered, 
felonies  and  misdemeanors  were  classed  as 
different  things,  and,  where  there  was  an  in- 
dictment for  a  felony,  if  the  proof  failed  to 
show  a  felony,  but  did  show  a  misdemeanor, 
the  person  was  detained  in  custody,  to  be  In- 
dicted and  prosecuted  for  the  misdemeanor. 
So  it  has  been  held  in  both  England  and 
America  that  where  an  Indictment  was  for  a 
conspiracy  to  commit  a  felony,  though  the 
conspiracy  would  be  a  misdemeanor,  if  the 
object  of  the  conspiracy  was  completed  and 
a  felony  was  committed,  then  the  misde- 
meanor would  merge  In  the  felony.  Com- 
monwealth v.  Kingsbury,  5  Mass.  106;  Peo- 
ple v.  Mather,  4  Wend.  230,  21  Am.  Dec.  122; 
State  v.  Hattabough,  C6  Ind.  223. 

In  the  modern  criminal  law,  by  reason  of 
legislation  and  decisions  of  the  courts,  the 
distinctions  in  the  trials  of  felonies  and  mis1 
demeanors  have  been  abolished;  and  in  this 
state  It  has  long  been  the  law  that  a  person 
charged  with  an  atrocious  offense  may  be 
convicted  of  any  constituent  offense  of  a 
lower  degree,  provided  such  minor  offense 
is  substantially  included  in  the  description 
in  the  indictment  or  accusation,  and  even 
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without  regard  to  the  technical  line  of  de- 
marcation between  felonies  and  misdemean- 
ors. Herman  v.  People,  131  111.  594,  22  N.  B. 
471,  »  L.  R.  A.  182;  Beckwlth  v.  People,  26 
111.  500;  George  v.  People,  107  111.  447,  47  N. 
E.  741;  Howard  v.  People,  185  111.  552,  57  N. 
E.  441.  Where,  however,  the  conspiracy  al- 
leged in  the  Indictment  is  a  misdemeanor, 
and  the  offense  for  the  commission  of  which 
the  conspiracy  was  formed  is  also  a  misde- 
meanor, and  Is  completed,  it  has  been  uni- 
formly held  in  this  country  that  there  is  no 
merger.  And  so  the  rule  applies  if  the  con- 
spiracy charged  is  a  felony,  and,  when  the 
completed  crime  is  a  felony,  there  is  no  mer- 
ger, or,  in  other  words,  the  rule  of  merger 
does  not  apply  where  both  the  conspiracy 
for  which  the  person  is  indicted  and  the  com- 
pleted offense  are  both  felonies  or  both  mis- 
demeanors. Orr  v.  People,,  63  111.  App.  305; 
Hamilton  v.  State,  36  Ind.  280,  10  Am.  Rep. 
22;  Commonwealth  v.  McPike,  3  Cnsh. 
(Mass.)  181,  50  Am.  Dec.  727;  State  v.  Dowd, 
19  Conn.  388;  State  v.  Salter,  48  La.  Ann. 
197,  19  South.  265;  Keefe  v.  People,  40  N.  Y. 
348.  And  it  would  seem  that  in  conspiracies 
the  rule  of  merger  is  confined  to  those  cases 
where  the  conspiracy  charged  in  the  indict- 
ment would  be  a  misdemeanor,  and  the  crime, 
when  completed,  as  charged  in  the  indict- 
ment, is  a  felony,  and  the  proof  shows  the 
completed  crime.  United  States  v.  Gardner 
(C.  C.)  42  Fed.  829;  United  States  v.  Mc- 
Donald, 3  Dill.  545,  Fed.  Cas.  No.  15,670; 
State  .v.  Murphy,  6  Ala.  765,  41  Am.  Dec 
79;  State  v.  Lewis,  48  Iowa,  579,  30  Am. 
Rep.  407.  And  it  is  believed  that,  by  the 
greater  weight  of  authority,  the  rule  of  mer- 
ger, as  formerly  existing  at  common  law,  has 
been  to  a  great  extent  abrogated,  and  con- 
fined to  very  narrow  limits.  Bishop  on  New 
Crim.  Law,  §§  791,  814,  815,  815a;  Wharton 
on  Crim.  Law  (8th  Ed.)  1343,  1344.  If  the 
indictment  be  for  a  conspiracy,  which  is  a 
misdemeanor,  and  the  conspiracy  comprises 
the  doing  of  many  things,  and  the  proof 
shows  that  among  the  overt  acts  done  pur- 
suant to  the  conspiracy  is  a  felony,  it  would 
seem  the  greater  weight  of  authority  is  that 
a  conviction  may  nevertheless  be  had  for  the 
conspiracy.  Johnson  v.  State,  26  N.  J.  Law, 
313:  Commonwealth  v.  Blackburn,  1  Duv. 
4;  People  v.  Peterson,  60  App.  Div.  118,  69  N. 
Y.  Supp.  941;  United  States  v.  Rindskoff,  6 
Biss.  265,  Fed.  Cas.  No.  16,165;  State  v. 
Grant,  86  Iowa,  217,  53  N.  W.  120;  20  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  605;  3  Green- 
leaf  on  Evidence,  I  90;  State  v.  Murray,  15 
Me.  100. 

The  crime,  under  paragraph  48,  could  be 
committed  without  any  conspiracy,  and  the 
crime  charged  in  the  indictment  could  have 
been  devised  and  committed  without  arson. 
It  so  happens  that  arson  was  one  of  the 
means  selected  for  the  commission  of  the 
crime  charged,  but  it  was  only  one  of  them. 
The  proof  shows  that  the  conspiracy  char- 
ged in  the  Indictment  was  primarily  to  ob- 


tain from  the  insurer  insurance  greatly  in 
excess  of  the  amount  of  the  loss.  It  in- 
volved an  outlay  of  about  $750,  and  the  press- 
ing of  a  claim  for  $3,000.  The  fraud  con- 
sisted in  buying  a  small  amount  of  goods, 
carrying  a  great  portion  of  them  away  from 
the  store,  burning  a  small  portion,  and  pre- 
senting false  invoices  of  goods  purchased. 
The  defendant  Samels,  so  far  as  the  evidence 
discloses,  was  not  a  party  to  the  conspiracy 
until  after  the  arson,  nor  is  it  shown  that  be 
bad  any  knowledge  of  the  arson  until  after 
the  fact  He  could  not  have  been  Indicted 
for  arson,  but  only  as  an  accessory  after  the 
fact,  while  he  and  all  the  others  included  in 
the  indictment  were,  if  the  evidence  is  to  be 
accredited,  guilty  of  the  crime  charged  in  the 
indictment;  and  we  cannot  yield  our  assent 
to  the  contention  that  where  a  conspiracy 
is  formed,  including  or  requiring  several 
acts  for  its  consummation,  and,  because  one 
of  the  acts  may  be  of  the  nature  that  it  is 
classed  as  a  felony,  therefore  the  conspira- 
tor must  be  indicted  for  the  felony,  and  the 
conspiracy  be  disregarded.  If  the  conspir- 
acy charged  were  only  to  commit  the  crime 
of  arson  for  the  purpose  of  defrauding  the  in- 
surance companies  named  in  the  indictment, 
then  the  contention  made  here  would  have 
much  force.  It  is  not  shown  that  the  de- 
tails of  the  conspiracy  were  all  developed 
or  evolved  at  the  Inception  of  the  conspiracy, 
which  is  the  crime  charged  here,  but  thnt 
the  plan  grew  with  time,  and  after  the  arson 
the  plan  of  increasing  the  demand  against 
the  insurance  companies  by  having  Samels 
who  had  sold  to  Ettelson  and  Alexander 
cigars  to  the  amount  of  about  $700,  prepare 
and  present,  for  use  in  the  adjustment  of  the 
loss,  invoices  of  sales  to  the  amount  of  $3,- 
000,  seems  to  have  been  conceived.  Samels 
had  not  been  paid  for  his  goods,  and  he  was 
told  that,  In  order  to  get  his  pay,  it  was  nec- 
essary that  he  present  the  false  Invoices, 
which  he  did,  and  which  made  him  a  party 
to  the  conspiracy. 

A  careful  examination  of  the  American  au- 
thorities cited  by  appellant  upon  this  propo- 
sition will  disclose  that  the  only  one  that 
may  be  fairly  said  to  be  directly  in  point  and 
tending  to  sustain  his  contention  is  Common- 
wealth v.  Kingsbury,  supra.  From  a  care- 
ful reading  of  that  case,  it  will  appear  that 
the  conspiracy  charged  was  to  commit  a  fel- 
ony, and  that  it  was  carried  Into  effect,  and 
the  real  matter  before  the  court  was  not 
the  question  presented  to  this  court  as  would 
seem  to  be  contended.  In  that  case  the  Mas- 
sachusetts court  remarks  that  the  rule  of 
merger  applies  both  in  respect  to  misdemean- 
ors and  to  felonies.  This  announcement  is  so 
contrary  to  authority  that  the  case  cannot 
carry  with  it  the  weight  it  otherwise  might 
It  appears  that  the  rule  announced  in  that 
case  was  subsequently  departed  from  in  the 
case  of  Graves  v.  Graves,  108  Mass.  314. 
Hoyt  v.  People,  140  111.  588,  30  N.  E.  315, 
16  L.  B.  A.  239,  does  not  seem  to  us  to  be 
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authority  upon  the  point  here  presented.  The 
question  there  was  whether  the  Indictment 
was  double.  It  charged  a  conspiracy  to  burn, 
and  It  also  charged  the  burning  of  a  certain 
building  by  the  defendants.  The  indictment 
was  held  not  double,  but  to  be  a  good  Indict- 
ment for  arson,  and  it  was  merely  said  in 
the  discussion  that  "the  conspiracy  in  such 
case  is  merged  In  the  consummated  act  of 
burning." 

It  Is  very  earnestly  contended  that,  if  this 
conviction  be  allowed  to  stand,  appellant  may 
be  Indicted  and  convicted  of  the  crime  of 
arson,  under  said  paragraph  48,  as  it  is  urged 
that  the  present  conviction  cannot  be  pleaded 
in  bar  to  an  Indictment  for  arson.  We  do 
not  feel  called  upon  to  pass  upon  the  ques- 
tion as  to  whether  this  conviction  can  be 
pleaded  in  bar  to  a  prosecution  under  said 
paragraph  48.  Whether  it  can  or  not  does 
not  furnish  a  sufficient  reason  for  relieving 
appellant  from  the  consequences  of  his  own 
deliberate  actions.  If  he  has  in  fact  commit- 
ted two  crimes,  that  are  so  distinct  that  the 
conviction  of  one  may  not  be  urged  In  bar  of 
the  other,  the  misfortune  must  be  his  own. 

Complaint  Is  made  that  the  trial  court  per- 
mitted Ben  Ettelson,  a  codefendant  with  ap- 
pellant, after  the  people  rested,  to  withdraw 
his  plea  of  not  guilty,  and  enter  his  plea 
of  guilty,  in  the  presence  of  the  jury,  and 
during  the  progress  of  the  trial.  We  are  un- 
able to  see  how  error  can  be  predicated  upon 
this  matter.  The  court  had  no  more  control 
over  Ben  Ettelson  than  did  appellant.  He 
had  the  unquestioned  right  to  plead  guilty  If 
he  saw  fit  to  do  so,  and  the  only  proper 
place  for  him  to  do  so  was  In  open  court. 
It  Is  not  shown  or  claimed  that  the  court  had 
any  notice  of  Ettelson's  Intention  to  withdraw 
one  plea  and  enter  the  other  until  it  was  done. 
Nor  was  it  shown  that  the  state  had  any  no- 
tice of  the  intended  action  of  Ettelson.  It 
seems  to  have  been  upon  the  spur  of  the  mo- 
ment, and  to  have  been  somewhat  dramatic. 
It  may  be  that  it  had  some  Influence  with  the 
jury,  but  neither  the  people  nor  the  court 
was  responsible  for  it.  He  was  a  codefendant 
with  the  appellant,  and  was  being  tried  joint- 
ly with  him,  and  there  Is  no  reason  to  as- 
sume that  the  court  or  the  prosecution  knew 
any  more  about  his  Intended  action  than  ap- 
pellant. Be  that  as  it  may,  and  though  it 
may  have  been  an  unfortunate  circumstance 
for  appellant,  it  was  not  one  for  which  a 
blame  can  be  attached  to  the  court  or  to  those 
representing  the  people.  Appellant's  counsel 
now  state  that  both  the  appellant  and  his 
counsel  were  so  surprised  that  they  were 
dumbfounded,  and  it  may  be  that  they  were 
greatly  surprised;  but  they  doubtless  felt, 
as  the  court  must  have  felt,  that,  however 
great  the  surprise,  Ettelson  was  exercising  a 
right,  that  he  unquestionably  had,  and,  unless 
there  was  overindulgence  by  the  court,  which 
there  does  not  seem  to  have  been,  or  collusion 
by  those  representing  the  state,  which  Is  not 
shown,. the  Incident  must  be  regarded  as  one 


of  those  unfortunate  things  that  sometimes 
happen  in  the  course  of  a  trial,  for  which 
no  one  In  particular  Is  to  blame. 

After  Ettelson  had  pleaded  guilty,  the  court 
reopened  the  case  for  the  state  and  permit- 
ted the  state  to  use  Ettelson  as  a  witness. 
The  only  objection  interposed  by  appellant 
was  upon  the  ground  that  the  state  had 
closed  its  case.  It  is  admitted  that  it  rested 
in  the  discretion  of  the  court  to  reopen  the 
case  and  permit  the  state  to  offer  further  evi- 
dence, but  appellant  now  urges  that  he  was 
surprised  by  the  course  Ettelson  had  taken, 
and  by  the  offered  testimony.  Whether  he 
was  surprised,  in  a  legal  sense,  Is  not  shown 
by  the  record,  as  he  did  not  object  to  the  evi- 
dence upon  the  ground  of  surprise,  or  make 
any  motion  addressed  to  the  court  upon  that 
theory.  As  far  as  the  court  could  do  so  by 
Instructions,  the  injurious  effect,  if  any,  of 
Ettelson's  conduct,  was  repaired  by  appel- 
lant's fifty-second  and  fifty-third  Instructions. 
The  jury  were  told  that  the  fact  that  Ettelson 
had  pleaded  guilty  In  their  presence  should 
not  Influence  them  in  arriving  at  their  ver- 
dict, or  be  considered  by  them  as  any  evi- 
dence of  guilt  of  the  other  defendants. 

At  the  time  of  the  adjustment,  Alexander, 
one  of  the  codefendants,  had  a  certain  writ- 
ten statement,  made  by  himself,  and  relating 
to  the  value  of  the  fixtures  that  were  claimed 
to  have  been  lost  by  the  fire.  This  exhibit 
was  admitted  in  evidence,  and  Is  complained 
of  by  appellant.  It  was  one  of  the  efforts  in 
the  direction  of  the  conspiracy  by  one  of 
the  conspirators  for  the  accomplishment  of 
the  given  purpose.  The  evidence  was  that  It 
was  made  at  the  Instigation  of,  and  under  the 
direction  of,  appellant,  and  we  are  unable  to 
see  any  ground  upon  which  it  was  not  admis- 
sible. 

Complaint  is  made  as  to  the  giving  and  re- 
fusing of  instructions.  Those  given  were 
67  in  number,  and,  from  a  careful  review  of 
them,  and  taken  as  a  series,  we  think  they 
fully  and  fairly  presented  the  law  to  the  jury, 
and  that  thosp  that  were  refused  were  cov- 
ered by  other  instructions  given. 

Instruction  47,  given  for  the  people,  sin- 
gled out  and  directed  special  attention  to  the 
evidence  of  Beri  Ettelson.  It  told  the  jury 
that  the  testimony  of  an  accomplice  should 
be  received  with  caution,  and  yet  that  a  con- 
viction might  be  had  upon  the  uncorroborated 
testimony  of  an  accomplice,  and  that  if  they 
believed,  from  the  evidence,  that  the  testi- 
mony given  by  Ettelson  was  true,  they  had 
the  right  to  act  upon  it  as  trne;  that  It  should 
•be  weighed  by  the  Jury  like  the  testimony  of 
any  other  of  the  witnesses,  or  that  the  tes- 
timony of  an  accomplice,  like  all  other  evi- 
dence In  the  case,  was  for  the  Jury  to  pass 
upon.  By  instructions  44  and  45,  given  for 
appellant,  the  Jury  were  further  and  partic- 
ularly cautioned  to  act  "with  great  caution 
and  care,  and  subject  to  critical  examination 
and  scmtinization,  In  the  light  of  all  the 
other  evidence  in  the  case,  the  testimony  of 
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accomplices,  and  that  they  should  not  convict 
upon  such  testimony  alone,  unless,  after  a 
careful  examination  of  It,  they  were  satis- 
fled,  beyond  a  reasonable  doubt,  of  its  truth, 
and  that  they  could  safely  rely  upon  It  It 
was  error  to  have  specifically  pointed  out  the 
evidence  of  the  witness  Dttelson,  and  such 
action  has  been  many  times  condemned  by 
this  court;  but  there  was  evidence  of  other 
accomplices  to  the  same  effect  as  Etteison's, 
though  not  so  full,  and  there  was  ample  evi- 
dence in  the  record  to  warrant  the  verdict 
found,  and  we  would  not  feel  Justified  in  re- 
versing this  case  for  the  error  committed,  as 
we  are  unable  to  see  that  It  resulted  in  harm 
to  appellant. 

Motion  for  new  trial  was  made,  and  par- 
tially based  upon  newly  discovered  evidence. 
The  evidence  claimed  to  have  beeu  newly 
discovered  was  but  cumulative,  and  was  not 
sufficient  to  require  the  granting  of  a  new 
trial. 

We  find  no  reversible  error  in. the  record, 
and  the  judgment  of  the  Appellate  Court  will 
be  affirmed.   Judgment  affirmed. 

(206  111.  266) 

CHICAGO  TRUST  &  SAVINGS  BANE  et  al. 

v.  BALL.* 

(Supreme  Court  of  Illinois.    Feb.  17,  1004.) 

FRAUDULENT     SALE— AFEIBUAHCE— RESCISSION. 

1.  A  bill  showing  fraud  in  the  sale  of  stock 
to  complainant,  and  alleging  facts  from  which 
it  followed  that  the  stock  had  and  could  have 
no  value  (it  being  alleged-  that  the  corporation 
never  did  any  business  which,  by  its  charter, 
it  was  authorized  to  transact,  and  that  it  had 
never  done  anything  other  than  to  pretend  to 
guaranty  commercial  paper  to  enable  defend- 
ants to  exact  usurious  interest,  and  it  not  being 
pretended  that  the  corporation  owned  any  prop- 
erty), but  praying,  among  other  things,  that 
defendants  be  required  to  surrender  the  stock 
to  complainant,  and  be  enjoined  from  disposing 
of  it,  shows  an  election,  with  knowledge  of  the 
facts,  to  affirm  the  sale,  from  which  position 
complainant  cannot  be  relieved  by  an  amended 
bill  to  rescind  the  contract  of  purchase,  which, 
besides  enlarging  on  the  charges  of  fraud,  mere- 
ly makes' the  additional  statement  that  the  stock 
was  valueless  when  it  was  sold  to  him. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Suit  by  Joseph  Charboneau,  for  whom 
David  M.  Bali,  his  executor,  was  substituted, 
against  the  Chicago  Trust  &  Savings  Bank 
and  others.  From  a  Judgment  of  the  Appel- 
late Court  (108  111.  App.  321)  affirming  a  de- 
cree for  complainant,  the  bank  and  others 
appeal.    Reversed. 

On  February  26,  1892,  Joseph  Charboneau 
exhibited  his  bill  in  the  circuit  court  of  Cook 
county  against  the  appellant  the  Chicago 
Trust  &  Savings  Bank,  Daniel  H.  Tolman, 
and  the  Midland  Company  for  injunction  and 
relief.  By  a  supplemental  bill  the  appellants 
Cornelia  T.  Williams  and  Delmon  W.  Norton 
were  made  defendants.  Pending  the  litiga- 
tion, and  affer  the  bill  and  the  amended  bills 

•Rsbearfng  denied  April  7,  1104. 
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had  been  filed  and  the  evidence  taken  before 
the  master,  but  before  the  hearing,  Char- 
boneau, the  complainant,  died,  and  upon  the 
suggestion  of  his  death  David  M.  Ball,  the 
appellee,  who  was  the  executor  of  Ohar- 
boneau's  will,  was  substituted  as  complainant 
The  original  bill  was  verified,  and  alleges 
that  on  the  16th  of  September,  1889,  the  com- 
plainant received  a  letter  from  the  Midland 
Company,  requesting  him,  if  he  was  in  need 
of  money,  to  call,  and  that  about  the  latter 
date  he  called  on  the  Chicago  Trust  &  Sav- 
ings Bank  for  a  loan  of  $760;  that  appellant 
Tolman  was  the  president  of  the  bank;  that 
Tolman  Informed  complainant  that  he  would 
not  loan  money  to  complainant  unless  he 
would  take  stock  in  the  Midland  Company; 
that  Tolman  then  exhibited  to  complainant  a 
book,  which  purported  to  show  the  profits 
to  be  made  by  investing  in  the  latter  company; 
that  the  stock  was  worth  $160,  the  par  value 
being  $100  per  share,  and  that  Tolman  told 
complainant  that  if  he  would  purchase  stock 
in  said  company,  and  did  not  want  it  when 
paid  for,  Tolman  would  purchase  it  back; 
that  the  Midland  Company  was  organized  for 
the  purpose  of  guarantying  commercial  paper 
of  its  stockholders,  and  was  a  sort  of  mutual 
benefit  society,  organized  upon  the  plan  of 
building  and  loan  associations;  that  complain- 
ant was  unacquainted  with  Tolman,  the  bank, 
and  the  Midland  Company,  and  knew  nothing 
about  either  of  them,  and,  believing  the  state- 
ments of  Tolman  to  be  true,  and  relying  there- 
on, purchased  five  shares  of  said  stock  in 
said  company  at  the  price  of  $800,  and  gave 
to  the  bank  his  Judgment  note  for  $750  and 
nine  Judgment  notes  for  $80  each,  due  and 
payable  in  one,  two,  three,  four,  five,  six, 
seven,  eight,  and  nine  months,  with  Interest 
at  8  per  cent,  and  received  from  the  bank, 
or  Tolman,  or  the  company,  the  sum  of  $595 
as  the  proceeds  of  his  loan;  that  complain- 
ant did  not  know  from  which  of  said  parties 
he  received  the  loan,  but  the  notes  were 
made  payable  to  complainant's  order,  and  by 
him  Indorsed;  that  $155  was  deducted  from 
the  face  of  the  loan  to  make  up  $80  of  the 
purchase  price  of  the  stock,  $30  by  reason  of 
the  pretended  guaranty  of  the  Midland  Com- 
pany upon  the  $750  note,  and  $45  discount  to 
the  bank;  that  the  rate  of  interest  he  was  to 
pay  was  2%  per  cent  a  month  in  advance, 
besides  purchasing  the  stock  in  said  compa- 
ny; that  when  said  $750  note  became  due  he 
renewed  the  .same  for  90  days,  paying  at  the 
rate  of  2%  per  cent  per  month  interest  in 
advance,  on  account  of  said  renewal,  and 
when  the  renewal  note  became  due  he  paid 
the  same  In  full;  that  by  means  of  the  prem- 
ises the  bank,  Tolman,  and  the  Midland  Com- 
pany obtained  from  complainant  $106  above 
the  legal  rate  of  6  per  cent  interest  which 
they  held  for  his  use  and  benefit;  that  upon 
the  payment  of  said  $750  renewal  note  his 
certificate  of  stock  was  not  delivered  to  him, 
but  was  retained  until  the  last  $80  note  given 
on  account  of  the  purchase  price  of  said  stock 
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In  said  company  was  paid;  that  he  paid  all 
of  said  notes,  with  8  per.  cent  Interest  per 
annum;  that  on  the  27th  of  March,  1891,  he 
applied  to  Tolman  for  a  loan  of  $500,  and  of- 
fered his  stock  In  said  company  as  collateral 
security;  that  said  loan  was  made,  and  a 
Judgment  note  for  $500,  payable  four  months 
after  date,  to  the  order  of  the  complainant, 
was  drawn  and  indorsed  and  delivered  to 
Tolman,  for  the  bank,  and  that  complainant 
received  $450,  $50  of  the  said  loan  being  de- 
ducted for  Interest  for  four  months  at  the 
rate  of  2%  per  cent  per  month,  and  $20,  as 
pretended  by  Tolman,  for  the  guaranty  of 
said  company,  and  the  balance  for  interest 
to  the*  bank;  that  the  latter  note  was  renew- 
ed from  time  to  time  until  about  the  27th  Of 
January,  1892,  at  which  time  complainant  ap- 
plied to  the  bank  for  a  further  renewal,  but 
advised  Tolman  that  he  could  not  pay  $50 
for  such  renewal;  that  after  offers  and  coun- 
ter offers  were  made,  the  renewal  was  ob- 
tained by  complainant  paying  $35  advance 
for  a  period  of  four  months;  that  complain- 
ant had  paid  a  large  amount  of  illegal  and 
usurious  Interest,  which  should  be  applied  up- 
on the  said  $500  note,  which  was  still  out- 
standing, and  in  possession  of  the  defendants, 
or  some  of  them.  Complainant  offered  to 
pay  the  defendants,  or  such  of  them  as  might 
be  the  holder  of  said  note,  the  amount  Justly 
and  equitably  due  on  accounting. 

The  bill  then  contains  the  allegation,  upon 
the  Information  and  belief  of  complainant 
that  the  Midland  Company  was  planned,  or- 
ganized, and  incorporated  under  the  laws  of 
Illinois  by  Tolman  for  the  purpose  and  with 
the  Intent  on  the  part  of  Tolman  and  the 
bank  of  using  the  same  unlawfully  and 
fraudulently  as  a  means  of  acquiring  large 
sums  of  money  Illegally  and  fraudulently 
and  without  consideration,  by  the  sale,  for- 
feiture, and  resale  of  the  stock  of  said  com- 
pany, and  by  compelling  borrowers  in  the 
bank  to  become  stockholders  In  the  compa- 
ny, and  to  pay  the  rate  of  1  per  cent  a 
month  on  moneys  borrowed  by  them  from 
the  bank  in  addition  to  the  Illegal  interest 
charged  by  the  bank;  that  said  company 
had  been  so  Illegally  and  fraudulently  used 
by  said  Tolman  and  the  bank,  and  that  said 
company  had  never  transacted  any  business 
which,  by  its  charter,  It  was  authorized  to 
transact  nor  was  it  intended  at  the  time  of 
its  organization  by  Tolman  that  It  should 
transact  such  business;  that  It  had  never 
pretended  to  transact  any  business  other 
than  guarantying  commercial  paper  of  Its 
stockholders;  that  the  company,  the  bank, 
and  Tolman  were  branches  of  one  concern 
conducted  and  controlled  by  Tolman;  that  all 
moneys  paid  by  complainant  as  compensa- 
tion or  Illegal  Interest  for  the  purpose  of 
obtaining  and  renewing  loans  from  the  bank, 
which  Tolman  pretended  were  for  the  bene- 
fit of  said  company  for  guarantying  paper, 
were  In  fact  paid  it  at  the  request  and  under 
the  requirements  of  Tolman  and  the  bank, 


and  that  Tolman  and  the  bank  were  in  equi- 
ty liable  to  account  to  complainant  therefor, 
as  well  for  other  illegal  interest  paid  the 
bank;  that  the  bank  and  Tolman  were  prin- 
cipals, and  said  company  was  their  agent; 
that  the  bank,  Tolman,  or  said  company  had 
possession  of  complainant's  note  for  $500  of 
date  January  27,  1892,  a  large  part  of  which 
had  been  paid,  and  that  the  defendants,  or 
some  of  them,  had  also  his  certificate  for  five 
shares  of  the  Midland  Company  stock,  which 
he  was  entitled  to  possession  of;  and  that 
said  bank,  Tolman,  and  the  Midland  Com- 
pany should  be  enjoined  and  restrained  from 
disposing  of  his  said  note  or  said  certificate 
of  stock  of  the  Midland  Company,  and  from 
entering  judgment  or  taking  other  action  up- 
on said  note.  The  prayer  of  the  bill  was 
that  Tolman  and  the  bank  be  held  liable  to 
complainant  for  the  moneys  paid  for  alleged 
guaranties  of  said  company;  that  an  ac- 
counting be  had;  that  complainant's  note  be 
canceled  and  surrendered;  that  his  certificate 
of  stock  In  the  Midland  Company  be  sur- 
rendered and  delivered  to  him;  that  Injunc- 
tion Issue  restraining  defendants,  etc.,  from 
selling,  etc.,  the  Judgment  note  of  $500  or 
causing  judgment  to  be  entered  thereon,  and 
from  selling,  assigning,  forfeiting,  or  other- 
wise disposing  of  his  certificate  of  the  cap- 
ital stock  in  the  Midland  Company. 

Answers  were  filed  to  the  bill  and  supple- 
mental bill,  and  nothing  further  seems  to 
have  been  done  until  December  15,  1894, 
when  complainant  filed  what  Is  termed  his 
"engrossed  bill,"  which  states  substantially 
all  that  is  In  the  original  bill  or  suit  and,  in 
addition  thereto,  alleges  that  Tolman  for 
years  past  has  been  president  and  general 
executive  officer  managing  the  business  of 
the  bank,  and  also  president  treasurer,  and 
executive  officer,  managing  the  business  of 
the  Midland  Company;  that  prior  to  May, 
1888,  Tolman  conceived  the  scheme  of  or- 
ganizing a  corporation  to  defraud  the  public, 
and  for  that  purpose  organized  the  Midland 
Company;  that  he  first  applied  to  the  Secre- 
tary of  State  for  a  charter  for  a  company  to 
guaranty  commercial  paper,  and  was  refus- 
ed; that  he  caused  three  of  his  employes  to 
make  application  to  the  Secretary  of  State, 
stating  In  the  application  the  object  of  the 
company  was  to  "secure  information  and 
furnish  statements  concerning  the  responsi- 
bility of  persons  and  corporations,  to  conduct 
a  merchandise  commission  business,  and  to 
contract  In  respect  thereto";  that  Tolman  at 
the  time  did  not  Intend  that  the  company 
should  conduct  such  business,  but  Intended 
it  to  do  a  business  of  guarantying  commer- 
cial paper  as  his  agent  for  the  purpose  of 
cheating  and  defrauding  persons  out  of  their 
money  by  selling  them  stock  and  pay  money 
to  said  corporation  for  the  pretended  guaran- 
ties thereof;  that  said  Tolman  knew  that 
said  company  was  not  authorized  to  guaran- 
ty anything;  that  the  company  was  Intended 
to  be  and  was  used  by  Tolman  and  the  bank 
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as  a  cover  for  usury  and  a  device  to  assist 
them  In  getting  usurious  interest;  that  when 
complainant  applied  to  .the  bank,  through 
Tolnian,  its  president,  tor  a  loan,  be  was  in- 
formed be  could  not  obtain  the  same  without 
the  guaranty  of  the  Midland  Company,  and 
that  he  would  be  obliged  to  become  a  stock- 
holder to  obtain  such  guaranty;  that  said 
Tolman  would  sell  five  shares  of  stock;  that 
the  Midland  Company  was  organized  for  the 
purpose  of  guarantying  commercial  paper, 
and  was  authorized  by  its  charter  to  guaran- 
,  ty  such  paper,  and  had  been  in  the  past  do- 
ing a  prosperous  business,  and  its  stock  was 
worth  $100  per  share;  that  since  its  organi- 
zation it  had  been  earning  money  rapidly, 
and  Inside  of  a  year  would  be  worth  $250; 
that  It  charged  1  per  cent,  per  month  for 
guarantying  paper  of  its  stockholders,  but 
the  earnings  of  the  company  were  so  large 
that  the  stockholders  would  get  back  in  divi- 
dends enough  to  make  the  interest  very 
light;  that  it  was  organized  on  the  plan  of 
building  and  loan  associations,  for  the  mutu- 
al benefit  of  its  stockholders;  that  he  believ- 
ed the  statements  and  representations  made 
by  Tolman  regarding  the  organization,  ob- 
jects, business,  and  profits  of  the  Midland 
Company  to  be  true,  and  relied  thereon;  that 
he  knew  nothing  about  the  Midland  Com- 
pany or  Its  charter  powers,  except  as  he  was 
informed  by  Tolman;  that  Tolman  did  not 
show  him  the  charter  or  books  of  the  com- 
pany; that  the  statements  and  representa- 
tions made  by  Tolman  to  induce  him  to  pur- 
chase such  stock  were  false  and  fraudulent, 
and  were  known  by  said  Tolman  to  be  false 
and  fraudulent  at  the  time  he  made  them; 
that  said  company  did  not  do  a  profitable  or 
prosperous  business,  and  was  not  authorized 
to  guaranty  commercial  paper  of  its  stock- 
holders or  any  one  else,  but  was  organized 
as  a  fraudulent  device,  and  as  the  agent  of 
Tolman  and  the  bank,  and  that,  instead  of 
said  stock  being  worth  $160  per  share,  It  was 
absolutely  worthless;  that  proceedings  were 
had  in  the  superior  court  of  Cook  county,  on 
the  relation  of  the  people,  against  said  com- 
pany, by  which,  on  the  10th  of  February, 
1884,  a  decree  was  entered  arresting  the 
charter  of  said  company,  and  prohibiting  it 
from  doing  business.  The  prayer  of  the  bill 
is  that  the  bank,  Tolman,  and  said  company 
be  held  parcels  of  one  institution,  and  that 
Tolman  and  the  bank  be  held  liable  for  mon- 
eys paid  by  complainant  for  guaranties  to 
said  company;  prays  for  an  accounting,  and 
that  In  the  accounting  he  be  given  credit  for 
$800  paid  by  him  to  Tolman  for  the  certifi- 
cate of  stock  in  said  company,  and  interest 
thereon;  that  said  purchase  be  declared 
fraudulent  and  void,  and  that  Bald  certificate 
be  decreed  to  belong  to  said  Tolman,  and  of- 
fers to  permit  him  to  retain  possession  of 
the  same;  and  for  other  and  general  relief. 

The  cause  was  referred  to  the  master,  who 
reported,  finding  that  the  evidence  support- 
ed the  allegations  of  the  amended  bill.    Up- 


on the  coming  In  of  the  report  the  complain- 
ant further  amended  his  bill  on  September 
IS,  1900,  by  alleging  that  he  was  ignorant  of 
all  the  facts  and  circumstances  respecting 
the  Midland  Company,  its  organization,  char- 
ter powers,  fraudulent  character,  stock  and 
the  value  thereof,  and  relied  entirely  upon 
the  misrepresentations  and  promises  of  Tol- 
man, and  believed  them  to  be  true,  and  never 
learned  of  their  falsity,  etc.,  until  a  long  time 
after,  to  wit,  Immediately  and  within  five 
years  next  preceding  the  filing  of  the  original 
bill  as  to  such  matters  as  are  therein  stated, 
and  immediately  and  within  five  years  next 
preceding  the  filing  of  the  amended  and  sup- 
plemental bill  of  complaint  as  to  such  mat- 
ters as  are  therein  stated. . 

Objections  were  filed  to  the  report  of  the 
master  and  overruled,  and  exceptions  before 
the  chancellor  a,nd  by  him  overruled,  and  a 
decree  was  entered  finding  that  there  was 
due  complainant  on  account  of  the  purchase 
price  of  the  said  stock  and  the  interest  there- 
on, and  for  usurious  interest  and  pretended 
charges  of  the  guaranty  company,  $1,777.50, 
and  that  there  was  due  from  complainant, 
upon  his  note,  $753.20;  awarded  complainant 
execution  against  all  the  defendants,  except 
Norton,  for  the  amount  decreed  to  him:  and 
ordered  that  upon  the  payment  of  said 
amount  there  be  paid  to  Norton  therefrom 
the  amount  of  the  note  and  Interest  owing 
from  complainant  An  appeal  was  prayed 
and  prosecuted  to  the  Appellate  Court,  which 
rendered  judgment  affirming  the  decree  of 
the  circuit  court,  and  this  appeal  was  prose- 
cuted. 

C.  E.  Cleveland,  for  appellants.  Bulkley, 
Gray  &  More,  for  appellee. 

RICKS,  J.  (after  stating  the  facts).  This 
case  and  the  case  of  Anderson  v.  Chicago 
Trust  &  Savings  Bank,  195  Dl.  841,  63  N. 
E.  203.  are,  «s  far  as  we  are  able  to  deter- 
mine from  a  careful  review  of  the  record, 
alike  in  all  substantial  features,  and  grow  out 
of  the  same  fraudulent  conduct  and  combina- 
tions between  Tolman  and  the  appellant  bank 
and  the  Midland  Company  that  are  shown  In 
the  cases  of  Murray  v.  Tolman,  162  III.  417, 
44  N.  E.  748,  and  Tolman  v.  Coleman,  104 
111.  App.  70.  That  the  organization  of  the 
Midland  Company  was  an  unmitigated  fraud 
for  the  purpose  of  enabling  Tolman  and  the 
appellant  bank  to  profit  by  usury  under  the 
pretense  of  guarantying  commercial  paper  is 
too  well  settled  by  the  former  opinions  of  this 
court  above  referred  to  to  require  further 
comment,  and  that  appellee's  testate  was  one 
of  the  victims  of  that  fraudulent  combination 
cannot  be  doubted  from  the  evidence  contain- 
ed in  this  record;  but  we  cannot  overlook  the 
fact  that  at  the  time  of  the  filing  of  the  orig- 
inal bill  in  this  case,  which  was  verified,  ap- 
pellee's testate  knew  and  declared  that  said 
Midland  Company  was  organized  and  being 
used  for  fraudulent  purposes,  and  at  the  same 
time  insisted  that  be  was  the  owner  of  stock 
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In  aaid  company,  of  which  appellants,  or 
some  df  them,  had  possession,  and  which  he 
called  his  stock,  and  prayed  that  appellants 
should  be  required  to  surrender  the  same  up 
to  him,  and  be  restrained  and  enjoined  "from 
selling,  assigning,  forfeiting,  canceling,  or 
otherwise  disposing  of  his  certificate  of  the 
capital  stock  in  the  Midland  Company."  It  is 
true  that  in  1884,  by  what  Is  termed  his  "en- 
grossed bill,"  the  complainant  enlarged  upon 
the  charges  of  fraud  made  in  the  original  bill, 
and  then,  In  effect,  for  the  first  time  asked 
that  the  transaction  be  rescinded  because 
thereof,  and  offered  to  leave  appellants  In 
possession  of  said  stock.  But  at  that  time  it 
did  not  occur  to  the  complainant  io  allege 
that  he  did  not  know,  at  the  time  of  filing  his 
original  bill,  that  said  Midland  Company  was 
a  fraudulent  organization;  and  In  fact  be 
could  not  have  well  so  alleged,  as  In  his  orig- 
inal bill  he  had  alleged  that  said  Midland 
Company  was  a  fraudulent  organization,  and 
was  but  an  adjunct  to  and  a  part  of  the  bank, 
and  under  the  control  and  management  of 
Tolman  for  the  benefit  of  Tolman  and  the 
bank.  In  fact,  the  only  new  thing  that  he 
did  allege  by  his  amended  bill  that  can  be 
said  to  have  been  material  was  the  fact  that 
the  stock  of  the  Midland  Company  was  value- 
less at  the  time  it  was  sold  to  him,  and  that 
the  representations  as  to  its  value  were  false 
and  fraudulent  Although  this  same  allega- 
tion was  not  contained  in  the  original  bill, 
that  bill  did  contain  the  allegations  that  the 
company  had  never  transacted  any  business 
which,  by  its  charter,  It  was  authorized  to 
transact,  and  that  it  was  not  intended  by 
Tolman  that  it  ever  should  transact  such 
business;  that  it  had  never  transacted  any 
business  other  than  guarantying  commercial 
paper,  and  that  such  guaranties  were  only  a 
pretense  and  a  cloak  used  by  Tolman  and 
the  bank  for  exacting  illegal  and  usurious  in- 
terest; that  the  moneys  paid  to  Tolman  by 
complainant  as  compensation  or  illegal  In- 
terest for  the  purpose  of  obtaining  and  re* 
newing  loans  from  said  bank,  which  Tolman 
pretended  were  for  the  benefit  of  said  com- 
pany for  guarantying  paper, .  were  in  fact 
paid  at  the  request  of  the  bank. 

If,  then,  the  company  had  never  done  any 
business  which  it  was  authorized  to  do,  and 
if  all  the  business  it  had  ever  done  was  to 
aid  the  bank  In  collecting  illegal  interest,  and 
these  facts  were  known  to  the  complainant 
when  he  filed  his  original  bill,  or  he  was  so 
Informed  and  believed,  he  must  have  known 
then  that  the  stock  of  a  corporation  so  con- 
ducting business  was  worthless.  He  must 
have  known  that  the  stock  of  any  corpora- 
tion not  owning  property— as  it  was  not  pre- 
tended that  this  corporation  did  own  any— 
bat  depending  upon  the  conduct  of  business 
for  its  value,  and  doing  no  business  it  was 


authorized  to  do,  bat  being  engaged  only  in 
a  fraudulent  scheme  to  aid  a  bank  in  col- 
lecting Illegal  Interest,  had  no  value,  and 
could  have  none;  and  with  such  knowledge 
or  Information  he  Insisted  that  he  was  the 
owner  of  the  stock  of  said  company,  and  that 
such  stock  was  In  the  possession  of  appel- 
lants, or  some  of  them,  and  that  he  was  en- 
titled to  have  the  certificate  for  such  stock 
restored  to  him,  and  desired  to  have  appel- 
lants enjoined  from  canceling  or  assigning 
the  same.  It  would  seem  that  the  mere 
statement,  afterwards  added,  that  the  stock 
was  worthless,  would  not  be  sufficient  to  re- 
lieve appellee's  testate  from  the  position  of 
one  who,  with  knowledge  of  the  fraud,  had 
elected  to  assert  ownership  to  the  property 
thus  imposed  on  him. 

The  last  amendment  of  the  bill  of  Septem- 
ber 15,  1800,  was  upon  the  suggestion  of  the 
master,  contained  in  his  report,  that  the  bill 
lacked  an  allegation  upon  the  point  of  the 
time  of  knowledge  of  the  fraud;  and  when 
the  allegation  is  looked  to  we  find  that  It  la 
in  such  general  language— the  language  be- 
ing, "Immediately  and  within  five  years  next 
preceding"  the  filing  of  the  amended  and  sup- 
plemental bill— that  little  weight  can  be  at- 
tached to  it,  and,  so  far  as  we  have  been 
able  to  determine  from  the  record,  there  is  no 
evidence  whatever  to  support  such  amend- 
ment The  case  seems  to  us  to  be  upon  all 
fours  with  the  Anderson  Case,  and  to  be  con- 
trolled by  It  In  the  latter  case  we  held  that 
the  attempt  to  rescind  the  purchase  of  the 
stock  must  be  treated  as  first  made  at  the 
time  of  the  amendment  of  the  bill,  in  1804, 
which  was  the  same  time  the  bill  in  question 
was  amended;  and  the  view  was  there  ex- 
pressed that  the  amendment  could  not  be 
carried  back  to  the  time  of  the  filing  of  the 
original  bill.  That  view  seems  applicable  to 
the  case  at  bar. 

We  find  that  appellee's  testate  paid  $222.- 
63  to  Tolman  under  the  pretense  of  the  lat- 
ter that  such  sum  was  a  guaranty  fee  of  the 
Midland  Company,  and  we  think,  a  decree 
should  be  rendered  allowing  appellee  to  off- 
set that  sum  against  the  note  and  interest 
which  he  owes  and  is  held  by  appellants,  and 
that  that  is  the  limit  of  the  relief  that  can  be 
granted  him  under  the  facts  as  shown  by 
this  record. 

Appellants  urge  that  the  costs  of  the  court 
below  should  be  apportioned,  but  we  do  not 
think  sufficient  appears  in  the  record  to  jus- 
tify us  in  entering  such  order. 

The  judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  of  Cook  county- 
are,  and  each  is,  reversed,  and  the  cause  is 
remanded  to  the  circuit  court  of  Cook  coun- 
ty, with  directions  to  enter  a  decree  in  con- 
formity with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 
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BUTLER  t.  MILLER  et  at* 

(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

BILL  TO  ANNUL  SHERIFF'S  DEED—  (HOUNDS  FOB 
BILIII — APPEAL. 

1.  In  an  action  to  set  aside  a  sheriff's  deed, 
the  bill  alleged  the  filing  of  a  transcript  of  judg- 
ment for  execution  to  sell  the  land,  and  attach- 
ed a  copy  of  the  transcript  to  the  bill.  It  was 
further  alleged  that  by  the  transcript  of  judg- 
ment it  appeared  that  a  summons  was  issued 
by  a  justice  against  complainant  and  another, 
that  service  was  had  on  the  other  defendant 
and  judgment  rendered  against  him,  and  sum- 
mons in  the  nature  of  a  scire  facias  subsequent- 
ly issued  against  complainant  and  her  codefend- 
ant, both  of  whom  were  served  and  appeared, 
and  against  both  of  whom  judgment  was  ren- 
dered, execution  thereon  being  returned  unsat- 
isfied, with  a  statement  that  neither  of  the  de- 
fendants had  personal  property  within  the  coun- 
ty. The  bill  then  alleged  that  neither  complain- 
ant nor  her  codefendant  in  the  suit  before  the 
justice .  was  ever  served  or  appeared  in  that 
suit;  that  the  scire  facias  was  never  served 
on  complainant;  that  the  return  on  the  ex- 
ecution that  complainant  and  her  codefendant 
had  no  personal  property  was  untrue  and  false- 
ly and  fraudulently  made;  and  that  complain- 
ant had  no  notice  or  knowledge  of  the  suit  be- 
fore the  justice,  or  the  scire  facias,  or  either 
of  the  judgments  or  of  the  transcript  or  sale, 
until  long  after  such  proceedings,  and  relief 
was  sought  on.  these  grounds.  Toe  answer  ad- 
mitted the  filing  of  the  transcript,  and  that  the 
document  attached  to  the  bill  was  a  substan- 
tially correct  copy  thereof.  Held,  that  on  ap- 
peal plaintiff  could  not  base  her  right  to  recover 
on  the  fact  that  the  copy  of  the  transcript  at- 
tached to  the  bill  showed  that  the  summons  was 
not  signed  by  the  justice,  that  the  copy  of  the 
transcript  contained  no  copy  of  the  scire  facias, 
and  showed  a  continuance  of  the  cause  before 
the  justice  from  the  date  on  which  judgment 
was  rendered  until  several  days  later,  even 
though  the  copy  of  the  transcript  was  admitted 
to  be  substantially  correct. 

Error  to  Circuit  Court,  Cook  Comity;  O. 
H.  Horton,  Judge. 

Action  by  Mary  E.  Butler  against  Martha 
A.  Miller  and  others.  From  a  judgment  for 
defendants,  plaintiff  brings  error.    Affirmed. 

John  C.  Wilson  and  William  Slack,  for 
plaintiff  in  error.  Eldridge  &  Bose  and  Ed- 
ward P.  Vail,  for  defendant  in  error  Martha 
A,  Miller.  Charles  L.  Bartlett,  for  defend- 
ants in  error  Marcus  Langerman,  Fannie 
Langerman,  Charles  Seth  Burton,  and  Charles 
Seth  Burton,  as  trustee. 

SCOTT,  J.  This  is  a  writ  of  error  sued 
out  of  this  court  to  review  a  decree  of  the 
circuit  court  of  'Cook  county,  entered  on 
February  28,  1902,  dismissing,  for  want  of 
equity,  a  bill  in  chancery  filed  in  that  court 
on  April  15,  1901,  by  Mary  E.  Butler,  plain- 
tiff in  error,  against  Martha  A.  Miller,  one 
of  the  defendants  in  error. 

The  bill,  as  amended,  represents  that  on 
the  7th  day  of  November,  1899,  there  was 
filed  in  the  office  of  the  circuit  clerk  of  said 
county  a  "transcript  of  judgment  for  execu- 
tion to  sell  land,  a  copy  of  which  transcript 
of  judgment"  is  attached  to  the  bill;  that  by 

•Rehearing  denied  April  7, 1904. 


said  transcript  of  judgment  it  appears  that 
on  the  14th  day  of  August,  1899,  before  a 
justice  of  the  peace  in  Cook  county,  at  the 
suit  of  Julia  C.  Higbee  against  Mary  E. 
Butler  and  Redmond  F.  Sheridan,  joint  de- 
fendants, a  summons  was  ordered  and  is- 
sued, returnable  August  22,  1899;  that  said 
summons  was  returned  showing  service  on 
Sheridan,  and  that  Mary  B.  Butler  was  not 
found;  that  on  August  22,  1899,  the  cause 
was  continued  until  August  29,  1899;  that 
Judgment  was  then  taken  against  Sheridan 
for  $70.65;  that  on  September  25,  1899,  sum- 
mons in  the  nature  of  a  scire  facias  was  is- 
sued against  Mary  E.  Butler,  as  defendant 
in  said  cause,  returnable  October  5,  1899; 
that  said  scire  facias  was  duly  returned  by 
the  constable,  showing  personal  and  timely 
service,  by  reading,  to' Mary  E.  Butler,  and 
that  on  October  5,  1899,  the  case  was  called, 
plaintiff  and  defendant  being  present,  evi- 
dence was  heard,  and  judgment  rendered 
against  Mary  E.  Butler,  together  with  Sher- 
idan, for  the  sum  of  $60.55  and  costs  of  suit: 
that  on  October  26,  1€99,  execution  issued 
against  both  defendants,  and  was  returned 
on  October  28,  1899,  in  no  part  satisfied,  and 
with  a  statement  in  the  return  thereon  to 
the  effect  that  the  defendants  in  the  execu- 
tion had  no  personal  property  in  the  county 
whereof  the  constable  could  cause  to  be  made 
the  sold  judgment  and  costs,  or  any  part 
thereof;  that  on  November  9,  1899,  execu- 
tion issued  out  of  the  circuit  court  of  Cook 
county,  directed  to  the  sheriff  of  that  coun- 
ty for  the  collection  of  the  amount  of  the 
said  judgment  and  costs,  against  Mary  E. 
Butler  and  Redmond  F.  Sheridan;  that  by 
virtue  thereof,  on  the  11th  day  of  November, 
1899,  the  sheriff  levied  on  certain  real  estate 
in  said  county  of  which  complainant  was  the 
owner  in  fee  simple,  and  sold  the  same  on 
the  12th  day  of  December,  1899,  to  Julia  C. 
Higbee,  to  whom  a  certificate  of  purchase 
was  duly  executed,  which  was  by  her,  on 
December  3,  1899,  assigned  to  Martha  A. 
Miller,  and  on  March  13,  1901,  the  sheriff 
of  said  county  executed  to  said  Miller  a 
sheriff's  deed  for  the  real  estate  In  question. 
The  bill  then  charges,  In  substance,  that 
said  deed  does  not  convey  any  title,  for  the 
reasons  following:  (1)  The  summons  Issued 
by  the  Justice  was  never  served  on  Sheridan, 
he  never  appeared  in  the  suit  before  the  jus- 
tice, and  Judgment  was  rendered  against 
him  by  the  justice  without  jurisdiction.  (2) 
The  scire  facias  was  never  served  on  the 
complainant,  Mary  E.  Butler,  and  she  never 
appeared  in  the  suit  before  the  justice,  and 
the  judgment  rendered  against  her  and  said 
Sheridan  was  rendered  without  the  Justice 
having  Jurisdiction  of  either.  (3)  The  return 
on  the  execution,  to  the  effect  that  complain- 
ant and  Sheridan  bad  no  personal  property 
out  of  which  the  judgment  could  he  made, 
is  untrue;  that  each  had  ample  personal 
property  out  of  .which  the  execution  could 
have  been  satisfied,  and  that  the  lndorae- 
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merit  and  return  on  said  execution  are  false, 
and  were  fraudulently  made.  (4)  Complain- 
ant never  had  any  notice  or  knowledge  of 
the  pendency  of  the  cause  before  the  justice 
of  the  peace,  or  of  the  summons  or  scire 
fatias,  or  of  either  of  the  judgments  rendered 
in  the  cause,  or  of  either  of  the  executions, 
or  of  the  transcript  of  the  judgment,  or  of 
the  sale,  or  of  the  execution  of  the  certificate 
of  purchase,  or  of  the  sheriff's  deed,  until 
about  the  20th  day  of  March,  1901,  and  that 
no  demand  was  made  upon  her  for  the 
amount  called  for  by  the  execution  issued 
by  the  justice. 

The  bill  further  avers  that  the  defendant 
took  the  assignment  of  the  certificate  of  pur- 
chase with  knowledge  of  the  facts  set  out 
in  the  bill,  and  that  the  defendant  is  not  the 
lawful  owner  of  said  real  estate;  that  the 
title  held  by  her  in  the  same  is  held  with- 
out legal  or, equitable  right;  that  complain- 
ant Is  in  possession  of  said  real  estate,  and 
avers  that  the  said  sheriff's  deed  is  a  cloud 
upon  her  title;  that  she  was  not  indebted 
to  Julia  C.  HIgbee  in  any  sum  at  the  time 
said  judgment  was  rendered  against  her,  un- 
less by  virtue  of  the  assignment  of  some 
claim  against  her  to  said  Higbee;  that  she 
was  never  informed  of  any  such  assignment, 
and  offers  to  pay  to  Martha  A.  Miller,  as  as- 
signee of  Higbee,  such  amount,  if  any,  as 
may  be  due  her  upon  an  accounting;  prays 
that  the  deed  may  be  set  aside,  and  decreed 
null  and  void. 

The  defendant  answered,  admitting  the  fil- 
ing of  the  transcript,  and  that  the  document 
attached  to  the  bill  "is  substantially  a  cor- 
rect copy  of  said  transcript";  admitted  the 
suit  and  the  variona  steps  in  the  proceedings 
as  stated  in  the  bill;  but  denied  the  ex- 
istence of  each  and  every  of  the  causes  upon 
which  the  bill  places  the  right  to  the  relief 
sought 

The  cause  was  referred  to  a  master  to  take 
the  proofs.  Upon  the  hearing  before  the  mas- 
ter, complainant  offered  no  evidence  what- 
ever. Defendant  took  the  testimony  of  sev- 
eral witnesses,  from  which  it  conclusively  ap- 
pears that  the  summons  was  personally  serv- 
ed, by  reading,  upon  Sheridan;  that  the  scire 
facias  was  personally  served,  by  reading,  on 
the  complainant,  as  stated  in  the  returns  on 
those  writs  respectively;  that  the  defendant 
was  present  before  the  justice  of  the  peace 
on  October  5,  1899,  during  the  trial  of  the 
cause  against  her,  and  was  then  represented 
by  counsel;  that  she  had  notice  on  November 
25,  1899,  that  the  said  real  estate  would  be 
sold  by  the  sheriff  at  the  time  and  place 
where  it  was  thereafter  sold.  The  master 
made  his  report  accordingly,  it  was  approved, 
and  a  decree  was  entered  dismissing  the  bill 
for  want  of  equity,  and  awarding  costs 
against  complainant. 

Plaintiff  in  error  seeks  to  have  this  decree 
reviewed  for  the  reasons  following:  (1)  The 
summons,  as  shown  by  the  copy  of  the  tran- 
script attached  to  the  bill,  does  not  bear  the 


signature  of  the  justice  of  the  peace.  (2) 
Such  copy  of  the  transcript  does  not  contain 
a  copy  of  the  scire  facias.  (3)  Such  copy  of 
the  transcript  shows  a  continuance  of  the 
cause  from  August  29th  to  October  7th. 

It  is  conceded  that  these  objections  were 
not  specifically  pointed  out  in  the  bill,  but  it 
Is  said  that  the  bill  made  the  copy  of  the 
transcript  attached  a  part  of  the  bill,  and  the 
answer  admitted  that  the  copy  was  substan- 
tially correct,  and  that,  as  these  objections 
appear  from  an  inspection  of  that  copy,  they 
must  be  considered  as  a  part  of  the  cause 
made  by  the  bill.  With  this  view  we  cannot 
concur.  The  bill  recites  the  contents  of  the 
transcript— not  the,  contents  of  the  copy  at- 
tached. From  such  recitals  none  of  these  ob- 
jections appear.  In  fact,  the  statements  of 
the  bill  would  lead  to  the  conclusion  that 
they  did  not  exist  For  example,  the  bill  re- 
cites that  the  transcript  of  the  judgment  on 
file  in  the  office  of  the  clerk  shows  that  a 
"summons"  was  Issued  by  the  justice  of  the 
peace,  from  which  the  legal  inference  is  that 
it  was  a  lawful  summons,  bearing  the  signa- 
ture of  the  justice.  Had  the  bill  based  the 
right  to  relief  on  the  objections  now  urged, 
defendant  would  have  had  an  opportunity  to 
Introduce  the  transcript  filed  in  the  office  of 
the  clerk  and  attempt  to  meet  the  case  now 
presented  The  bill  specifically  states  the 
grounds  upon  which  the  relief  is  sought  and 
they  do  not  include  either  of  the  objections 
now  made  in  this  court.  It  is  apparent  that 
plaintiff  In  error  made  one  case  by  her  bill, 
and  seeks  to  make  another  In  this  court  upon 
this  writ.  That  she  cannot  do  this  has  been 
too  frequently  decided  to  now  require  the  ci- 
tation of  authorities. 

Plaintiff  in  error  made  several  persons  oth- 
er than  Martha  A.  Miller  defendants  in  er- 
ror. Such  other  persons  moved  in  this  court 
that  the  writ  of  error  be  dismissed  as  to 
them.  The  motion  was  taken  to  be  deter- 
mined with  the  case.  The  decision  at  which 
we  have  arrived  makes  unnecessary  any  dis- 
position of  the  motion. 

The  decree  of  the  circuit  court  will  be  af- 
firmed.   Decree  affirmed. 


(208  III.  368) 

Appeal  of  BORDEN.* 
(Supreme  Court  of  Illinois..  Feb.  17,  1904.) 

TAXATION— PERSON  AMY— SITUS—  BO  ABU  OF  RE- 
VIEW—DETERMINATION  —  CERTIFICATION  OF 
QUESTIONS — SUPREME    COURT— REVIEW. 

1.  Hurd's  Rev.  St  1899,  p.  1453,  c.  120,  f  35. 
provides  that  if  the  board'of  review  shall  decide 
that  property  claimed  to  be  exempt  is  taxable, 

and  the  party  aggrieved  prays  an  appeal,  a. 
brief  statement  of  the  case  shall  be  made  by 
the  clerk  under  the  direction  of  the  board,  and 
transmitted  to  the  Auditor  of  Public  Accounts, 
who  shall  present  the  case  to  the  Supreme 
Court.  Held  that  where  a  case  Is  presented  un- 
der such  section,  the  decision  of  the  court  must 
be  based  on  the  "brief  statement"  bo  certified. 

•Rehearing  denied  April  7,  1304. 
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2.  Stocks,  bonds,  and  credits  are  taxable  at 
the  place  of  the  owner's  residence,  though  they 
are  held  by  his  agents  in  a  foreign  state,  if  such 
holding  is  for  convenience  only,  and  not  for  the 
purpose  of  enabling  the  agent  to  transact  any 
business  of  which  the  property  is  the  subject- 
matter  or  stock  in  trade. 

Certified  by  Auditor  of  Public  Accounts. 

Proceedings  by  the  board  of  review  of 
Marion  county  for  assessment  of  certain  per- 
sonal property  against  Theresa  Borden,  as 
executrix  of  the  estate  of  Henry  Lee  Borden, 
deceased.  From  an  order  of  tbe  board  of  re- 
view assessing  tbe  property,  -tbe  executrix 
prayed  an  appeal  to  tbe  Auditor  of  Public 
Accounts,  which  was  allowed,  and  tbe  record 
certified  to  the  Supreme  Court    Affirmed. 

L.  M.  Kagy,  for  appellant.  H.  J.  Hamlin, 
Atty.  Gen.,  for  tbe  People. 

WILKIN,  J.  This  is  an  appeal  from  tbe 
action  of  tbe  board  of  review  of  Marion 
county  in  assessing  against  Theresa  Borden, 
executrix  of  the  last  will  and  testament  of 
Henry  Lee  Borden,  deceased,  certain  stocks, 
bonds,  and  credits  owned  by  tbe  estate  of 
ber  deceased  husband,  Henry  Lee  Borden,  at 
the  time  of  bis  death,  and  which,  under  bis 
will,  became  vested  in  her.  For  several 
years  prior  to  his  death,  Henry  Lee  Borden 
owned  a  farm  and  dwelling  house  in  Tontl 
township,  in  Marion  county,  and  lived  there 
with  bis  family  a  portion  of  each  year  up  to 
the  time  of  his  death.  He  died  on  Novem- 
ber 21,  1902,  in  California  and  was  buried  In 
New  York.  By  bis  last  will  and  testament 
be  appointed  bis  widow,  Theresa  Borden, 
the  appellant  herein,  his  executrix,  and  made 
her  his  sole  legatee.  The  will  was  duly  ad- 
mitted to  probate  by  the  county  court  of 
Marlon  county,  and  letters  of  administration 
issued  to  said  widow.  L.  L.  Borden,  a  son 
of  appellant,  acting  as  ber  agent,  gave  in  to 
tbe  local  assessor  of  Tonti  township,  for  as- 
sessment for  the  year  1903,  $50,330,  In  the 
name  of  appellant,  individually.  The  board 
of  review  notified  her  to  appear  before  It  on 
September  10,  1903,  and  show  cause  why 
certain  stocks,  bonds,  and  credits  owned  by 
her  should  not  be  assessed;  and  on  that  date 
she  appeared  with  her  attorneys,  and  made 
a  written  answer  to  said  notice,  alleging 
that  all  tbe  personal  property  belonging  to 
the  estate  of  Henry  Lee  Borden  subject  to 
taxation  in  said  county  bad  been  duly  listed 
and  assessed  by  the  assessor  of  Tonti  town- 
ship, and  that  certain  shares  of  stock  of  the 
Home  National  Bank  of  Elgin,  III.,  were  not 
subject  to  taxation  in  said  county,  but  were 
taxable  in  Kane  county,  and  that  the  United 
States  bonds  held  by  said  estate  were  ex- 
empt from  taxation.  She  then  listed  nu- 
merous stocks,  bonds,  and  credits  which  she 
alleged  were  not  subject  to  taxation  in  the 
state  of  Illinois  on  April  1,  1903,  for  the  rea- 
son that  such  stocks  and  bonds,  on  the  1st 
day  of  April,  1903,  and  at  all  times  prior 
thereto,  bad  no  actual  or  constructive  situs 
In  tbe  state  of  Illinois,  but  were  held,  own- 


ed, and  controlled  in  the  state  of  New  York, 
and  there  had  their  legal  situs,  and  there-, 
fore  were  not  assessable  in  said  Tonti  town- 
ship. She  also  filed  with  tbe  board  her  affi- 
davit, and  that  of  ber  son  L.  L  Borden,  in 
support  of  the  allegations  of  her  written  an- 
swer, with  the  further  statements  that  all 
stocks  and  bonds  last  above  mentioned  were 
held,  owned,  and  controlled  in  the  state  of , 
New  York  by  agents  of  appellant  for  the 
purpose  of  enabling  said  agents  to  transact 
all  business  relating  thereto  in  the  state  of 
New  York,  where  said  bonds,  stocks,  and 
credits  bad  their  legal  situs  on  April  1,  1903, 
and  had  had  their  legal  situs  long  prior  to  the 
death  of  Henry  Lee  Borden;  that  the  appel- 
lant and  Henry  Lee  Borden  never  had  per- 
manently resided  In  Tontl  township  or  in 
Marion  county,  but  had  only  used  said  farm, 
residence,  and  buildings  in  Bald  county  as  a 
temporary  abode  for  the  purpose  of  spending 
the  pleasant  spring  months  of  the  year,  and 
of  occasionally  stopping  for  the  purpose  of 
rest  and  recreation  when  not  living  else- 
where In  tbe  United  States,  the  greater  por- 
tion of  the  time,  to  wit,  about  10  months  in 
the  year,  having  been  spent  out  of  tbe  state 
of  Illinois;  that  said  stocks,  bonds,  and  cred- 
its had  no  connection  whatever  with  the 
business  of  appellant  as  executrix,  or  per- 
sonally, in  said  county,  but  were  separate 
and  distinct  therefrom,  and  all  business 
transactions  in  relation  thereto  were  con- 
ducted and  carried  on  In  tbe  state  of  New 
York. 

The  board  of  review,  after  bearing  these 
affidavits,  certified  that  the  foregoing  was  all 
the  evidence  heard  or  considered  on  the 
bearing  of  said  matter,  and  made  a  written 
finding  to  the  effect  that  the  said  Henry  Lee 
Borden,  for  several  years  prior  to  his  death, 
lived  on  said  farm  with  his  family  a  portion 
of  each  year,  and  during  his  lifetime,  while 
living  in  said  township,  exercised  the  right 
of  citizenship  by  voting  at  township  elec- 
tions in  tbe  township;  that  after  his  death 
said  Theresa  Borden,  bis  widow,  filed  her 
petition,  under  oath,  In  the  county  court  of 
Marion  county,  asking  for  probate  of  his 
will  and  testament,  and  in  said  petition  she 
stated,  under  oath,  that  the 'said  Henry  Lee 
Borden  was  at  the  time  of  his  death  a  resl-. 
dent  of  said  county,  and  that  she  at  that 
time  was  a  resident  of  said  county;  that. on 
the  1st  day  of  April,  1903,  said  widow  resid- 
ed in  said  township,  and  had  no  other  home 
or  permanent  residence  elsewhere,  and  that 
on  May  15,  1903,  she  reported  all  of  these 
stocks,  bonds,  and  credits  to  the  county 
treasurer  of  Marion  county,  upon  which  to 
base  the  inheritance  tax  of  the  state  of  Il- 
linois, which  tax  she  paid  to  said  county 
treasurer;  that  all  of  these  stocks,  bonds, 
and  credits  were  listed  to  tbe  local  assessor 
of  Tontl  township  for  the  year  1903  by  L.  L. 
Borden,  her  son  and  agent,  and  afterwards, 
at  tbe  request  of  said  son,  said  local  assess- 
or received  a  new  schedule,  and  erased  from 


Digitized  by 


Google 


312 


70  NORTHEASTERN  REPORTER. 


(111. 


said  assessment  books  all  of  the  stocks, 
bonds,  and  credits  In  controversy  herein,  ex- 
cept the  sum  of  $50,360,  and  that  all  of  said 
assessments  were  made  In  the  name  of  The- 
resa Borden  individually,  and  not  In  her 
name  as  executrix,  and  that  the  same  should 
be  made  In  her  name  as  executrix;  that  all 
of  said  stocks,  bonds,  and  credits  In  contro- 
versy were  kept  by  the  said  Henry  Lee  Bor- 
den, in  his  lifetime,  In  the  hands  of  his 
agents  In  the  state  of  New  York,  and  have 
remained  there  in  the  hands  of  the  said 
agents  since  his  death;  that  the  said  stocks, 
bonds,  and  credits  were  not  used  by  the  said 
Henry  Lee  Borden  in  his  lifetime,  nor  by  his 
agents,  either  before  or  since  his  death,  In 
any  permanent  business  of  the  said  Henry 
Lee  Borden  or  the  said  agents  in  the  state 
of  New  York,  nor  were  they  kept  there,  nor 
are  they  now  kept  there,  for  use  In  any  par- 
ticular business,  and  they  were  not  In  the 
hands  of  any  agent  of  said  executrix  on  the 
1st  day  of  April,  1903,  In  the  carrying  on  of 
any  business  in  which  they  were  used  or 
needed;  and  that  the  taxable  situs  of  said 
stocks,  bonds,  and  credits  on  April  1,  1003, 
was  in  said  township  and  county,  and  an  as- 
sessment was  therefore  ordered  to  be  ex- 
tended against  said  bonds  by  the  said  board 
of  review,  but  not  against  the  bank  stock  or 
United  States  bonds. 

From  this  order  of  the  board  of  review  an 
appeal  was  prayed  and  allowed  to  the  Auditor 
of  Public  Accounts,  and  the  record  has  been 
certified  to  this  court  for  our  consideration, 
under  section  35  of  the  revenue  law.  of  1898 
(Hurd's  Rev.  St  1899,  p.  1463,  c.  120),  which, 
among  other  things,  provides:  "If  the  board 
of  review  shall  decide  that  property  bo  claimed 
to  be  exempt  is  liable  to  be  taxed,  and  the 
party  aggrieved  at  the  time  shall  pray  an 
appeal,  a  brief  statement  in  the  case  shall  be 
made  by  the  clerk,  under  the  direction  of  the 
board,  and  transmitted  to  the  Auditor,  who 
shall  present  the  case  to  the  Supreme  Court 
in  like  manner  as  hereinbefore  provided." 
Our  decision  must  be  based  upon  such  brief 
statement  The  board  of  review  found,  ac- 
cording to  that  statement,  that  the  deceased, 
Henry  Lee  Borden,  was  a  resident  of  Tonti 
township,  in  Blarion  county,  this  state,  at 
the  time  of  his  death,  and  that  the  appellant 
in  whom  the  property  In  question  became 
vested  under  his  will,  resided  in  that  town- 
ship on  the  1st  day  of  April,  1903.  As  to 
her,  there  is  nothing  whatever  In  the  affidavits 
set  out  in  the  statement  to  the  contrary.  No 
one  pretends  to  dispute  that  fact  The  re- 
cited facts  also  sustain  the  conclusion  of  the 
board  that  her  deceased  husband  was  a  resi- 
dent of  that  township,  notwithstanding  the 
fact  that  he  did  not  permanently  reside  there. 
If  his  residence  was  not  there,  where  was  tt? 
Presumably  he  had  a  residence  at  some  place, 
but  the  affidavits  of  appellant  and  her  son  are 
both  silent  upon  that  subject.  It  is  true, 
the  stocks,  bonds,  and  credits  assessed  as 


found  were  not  In  this  state  on  the  1st  of 
April,  1903,  but  were  held  in  the  state  of 
New  York.  That  fact  alone  would  not  how- 
ever, exempt  them  from  taxation  in  Tonti 
township,  where  the  owner  resided;  the  rule 
being  that  where  the  owner  of  stocks,  bonds, 
credits,  or  choses  in  action  resides  In  this 
state,  there  Is  jurisdiction  over  his  person 
and  credits,  which  in  law  accompany  him, 
and  have  their  situs  here  for  the  purpose  of 
taxation.  Scripps  v.  Board  of  Review,  183 
111.  278,  55  N.  E.  700,  and  cases  cited  on 
page  284, 183  111.,  page  702,  55  N.  B.;  Ellis  v. 
People,  199  111.  548,  65  N.  E.  428. 

In  Metzenbaugh  v.  People,  194  111.  108,  62 
N.  E.  546,  we  said  (page  116,  194  111.,  page 
550,  62  N.  E.):  "The  general  rule  Is,  the 
taxable  situs  of  credits  Is  the  domicile  of  the 
owner.  But  an  exception  to  the  rule  arises 
when  the  Instruments  which  evidence  the 
right  of  the  owner  to  receive  the  indebtedness 
which  constitutes  the  credits  are  In  the  hands 
of  an  agent  of  the  owner  for  the  purpose  of 
enabling  such  agent  to  transact  the  business 
of  the  owner,  in  which  business  the  credits 
constitute,  as  It  were,  the  subject-matter  or 
stock  in  trade  of  such  business."  Citing  Hay- 
ward  v.  Board  of  Review,  189  HI.  234,  59  N. 
E.  601,  and  Goldgart  v.  People,  106  IU.  25. 
Appellant  seems  to  have  attempted,  by  the 
affidavits  of  herself  and  son,  to  bring  the 
property  In  question  within  this  exception  to 
the  general  rule,  but  we  are  of  the  opinion 
that  she  has  failed  to  successfully  do  so. 
It  will  be  noticed  that  her  affidavit  as  well 
as  that  of  her  son,  simply  states  that  the 
property  is  held,  owned,  and  controlled  in  the 
state  of  New  York  by  agents  of  appellant 
for  the  purpose  of  enabling  said  agents  to 
transact  all  business  relating  thereto  in  the 
state  of  New  York,  where  said  stocks,  bonds, 
and  credits  had  their  legal  situs  on  April  1, 
1903,  eta  In  what  particular  business  they 
were  actually  held  and  controlled  there,  does 
not  appear  from  these  affidavits— whether  for 
the  purpose  of  carrying  on  some  business  of 
which  they  are  "the  subject-matter  or  stock  in 
trade  of  such  business,"  or  merely  for  conven- 
ience In  receiving  dividends  thereon,  1b  left 
altogether  Indefinite  and  uncertain— where- 
as the  board  of  review  finds  and  recites  In 
Its  statement  that  said  stocks,  bonds,  and  cred- 
its were  not  used  by  the  said  Henry  Lee 
Borden  In  his  lifetime,  nor  by  his  agents,  ei- 
ther before  or  since  his  death,  In  any  perma- 
nent business  of  the  said  Henry  Lee  Borden 
or  the  said  agents  in  the  state  of  New  York, 
nor  were  they  kept  there,  nor  are  they  now 
kept  there,  for  use  in  any  particular  business, 
and  they  were  not  in  the  hands  of  any  agent 
of  said  executrix  on  the  1st  day  of  April, 
1903,  in  the  carrying  on  of  any  business  In 
■which  they  were  used  or  needed,  etc. 

We  entertain  no  doubt  that  upon  the  show- 
ing In  this  record,  the  board  of  review  cer- 
Tectly  held  that  said  stocks,  bonds,  and  credits 
were  taxable  In  the  township  of  Tonti,  in 
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Marlon  county,  in.,  and  its  decision  to  that  ef- 
fect will  accordingly  be  affirmed.  Decision 
affirmed. 

(KB  III.  J8») 

VILLAGE  OP  LONDON  MILLS  et  al.  T. 

WHITE  et  al. 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

TELEPHONE  COMPANIES— USE  OF  STREETS— CON- 
BERT  OF  VILLAGE— MODE— -ESTOPPEL— EQUITY 
PLEADING! — MISJOINDER  OF  PABTIES— MULTI- 
TABI0U8NKS8— AMENDMENTS. 

1.  Hnrd'e  Rev.  St  1901,  c.  184,  S  4,  which 
provides  for  the  erection  of  telegraph  and  tele- 
phone poles,  posts,  wires,  etc.,  with  the  consent 
of  the  corporate  authorities  of  a  city,  town,  or 
village,  except  as  it  confers  the  power  of  emi- 
nent domain,  applies  both  to  corporations  and 
natural  persons. 

2.  Where  a  village  board  has,  by  resolution, 
granted  to  the  owner  of  a  telephone  line  the 
use  of  its  streets  and  alleys  in  which  to  set 
poles  and  string  wires  for  telephone  use,  and 
where  the  licensee,  with  the  knowledge  and  tacit 
consent  of  the  village  authorities,  has  accepted 
and  acted  upon  audi  resolution  by  erecting 
poles  and  stringing  wires  in  the  streets  and  al- 
leys, the  license  so  granted  thereby  becomes  a 
contract,   which   is   valid  and   binding  on   the 

rties  thereto,  and  which  cannot  be  revoked 
the  village,  which  is  equitably  estopped  to 
assert  that  the  consent  required  to  be  given  by 
Hnrd's  Rev.  St.  1901,  c.  134,  {  4,  should,  in 
the  first  instance,  have  been  given  by  ordinance. 

3.  A  bill  charging  that  defendant  telephone 
company  and  defendant  village  were  conspiring 
together  to  drive  complainants  out  of  the  tele- 
phone business  in  said  village  for  the  purpose 
of  securing  to  defendant  company  exclusive  con- 
trol of  the  telephone  business  therein,  and  that, 
in  furtherance  of  said  conspiracy,  defendant  vil- 
lage was  threatening  to  remove  complainant's 
wires  and  poles,  was  not  bad  for  misjoinder  of 
parties  defendant,  in  view  of  the  further  fact 
that  it  appeared  from  the  averments  of  the  bill 
that  the  village  trustees  and  defendant  com- 
pany had  Joined  in  a  corrupt  combination  for 
the  purpose  of  securing  to  defendant  company 
a  telephone  monopoly  in  the  village. 

4.  Nor  was  the  bill  multifarious. 

5.  Amendments  to  a  sworn  bill  were  properly 
allowed  without  an  affidavit  showing  valid  ex- 
cuse for  failure  to  incorporate  in  the  original 
bill  the  matters  introduced  by  the  amendments, 
where  the  amendments  were  entirely  proper  in 
their  character,  would  not  in'  any  way  change 
the  cause  of  action,  and  would  not  contradict 
the  averments  of  the  original  bill,  and  were  not 
materially  inconsistent  therewith,  but  merely 
enlarged  and  amplified  the  statements  of  the  bill 
so  far  as  the  charges  therein  contained  were 
concerned,  altered  the  prayers,  and  omitted 
certain  words  descriptive  of  the  parties.     . 

Appeal  from  Appellate  Court,  Third  Dis- 
trict. 

Bill  for  injunction  by  Edward  White  and 
others,  as  co-partners  under  the  name  of 
Falrview-London  Telephone  Circuit,  against 
the  village  of  London  Mills  and  others.  From 
a  Judgment  of  the  Appellate  Court  (105  111. 
App.  148)  affirming  a  decree  for  complain- 
ants, defendants  appeal.    Affirmed. 

On  November  30,  1901,  a  bill  for  an  In- 
junction was  filed  by  Edward  White  and  oth- 
ers, appellees,  against  appellants,  in  the  cir- 
cuit court  of  Fulton  county.  The  court  per- 
mitted the  complainants  to  amend  their  bill, 


and,  as  amended,  a  demurrer  was  interposed 
by  appellants,  which  was  overruled.  A  de- 
cree pro  confessd  was  entered,  and  an  In- 
junction was  awarded  in  accordance  with 
the  prayer  of  the  bill.  The  cause  was  -ap- 
pealed to  the  Appellate  Court  for  the  Third 
District,  where  the  decree  of  the  circuit  court 
was  affirmed,  and  an  appeal  was  thereupon 
taken  to  this  court 

Hie  bill  alleges  that  the  complainants  are 
residents  of  this  state,  and,  as  copartners 
under  the  name  of  Falrview-London  Tele- 
phone Circuit  have  since  April  2,  1900,  op- 
erated a  telephone  system;  that  the  system 
Is  used  by  members  of  the  company,  the  pub- 
lic generally,  and  other  connecting  telephone 
companies;  that  the  system  connects  the  vil- 
lage of  London  Mills  with  Fairview,  and 
furnishes  telephonic  communications  for  a 
large  number  of  farmers,  members  of  the 
circuit;  that  it  has  always  been  open  to  use 
by  the  public  upon  payment  of  customary 
charges,  and  Is  in  competition  with  other 
lines;  that  it  has  expended  the  sum  of  $1,600 
In  constructing  its  plant,  and  has  31  miles 
of  wire  and  38  telephones;,  that  on  April 
2,  1900,  the  circuit  presented  the  following 
petition  to  the  president  and  board  of  trus- 
tees of  the  village  of  London  Mills:  "The 
Fairvlew-London  Telephone  Circuit  would 
respectfully  ask  that  they  be  granted  the 
privilege  of  using  the  streets  and  alleys  of 
the  village  for  the  erection  and  maintenance 
of  the  necessary  poles  and  wires  for  the  prop- 
er communication  of  said  circuit  in  the  cor- 
porate limits  of  your  village;"  that  said 
president  and  trustees,  at  a  meeting  on  the 
same  day,  granted  such  privilege,  and  the 
following  record  was  made  and  entered: 
"London  Mills,  April  2,  1900.  A  petition 
presented  by  the  Falrview-London  Telephone 
Circuit,  asking  privilege  of  using  the  streets 
and  alleys  of  the  village  for  the  erection  of 
a  telephone  circuit;  petition  granted;"  that 
complainants  immediately  accepted  said  priv- 
ileges, and  spent  $350  In  erecting  poles,  wires, 
and  other  fixtures  iu  Bald  village;  that  they 
were  erected  so  as  not  to  interfere  with  the 
use  of  such  streets  and  alleys;  that  com- 
plainants united  with  four  other  telephone 
companies  (naming  them)  In  establishing  an 
exchange  office,  and  have  entered  Into  a  con- 
tract with  those  companies  to  jointly  main- 
tain the  same,  and  are  liable  on  that  con- 
i  tract 

The  bill  further  avers  that  the  London 
I  Power  &  Electric  Company  was  on  March 
I  13,  1901,  incorporated  for  $2,500,  under  the 
j  laws  of  this  state,  "to  conduct  and  maintain 
a   suitable  plant  and  necessary  conducting 
apparatus  in  said  village,  to   furnish   said 
village  and  surrounding  vicinity  with  elec- 
tricity, light  and  power,  and  a  system  of 
water-works,  and  a  telephone  exchange,"  and 
sets  out  the  names  of  the  subscribers  to  the 
capital  stock,  and  the  number  of  shares  sub- 
scribed for  by  each  person.    It  then  sets  out 
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the  names  of  the  persons  at  that  time  con- 
stituting the  village  board.  The  bill  then 
avers  that  the  London  Power  &  Electric 
Company,  by  its  stockholders,  and  the  vil- 
lage officers,  conspired  and  confederated  to- 
gether to  secure  to  the  London  Power  & 
Electric  Company  the  exclusive  control  of 
the  telephone  business  centering  at  said  vil- 
lage; that  in  furtherance  of  such  conspiracy 
the  village  board  passed  an  ordinance,  which 
is  then  set  out  In  hsec  verba,  the  substance 
of  which,  so  far  as  the  telephone  system  is 
concerned,  provides  that  the  right  and  per- 
mission are  granted  to  the  London  Power  & 
Electric  Company  to  construct,  erect,  oper- 
ate, and  maintain  poles,  etc.,  upon  the  streets, 
alleys,  and  highways  of  the  said  village,  for 
furnishing  to  the  public  communication  by 
telephone,  and  a  telephone  exchange,  and 
that  these  rights  and  privileges  shall  exist 
and  continue  to  be  exclusive  and  to  be  in 
force  and  irrevocable  for  25  years,  reserving 
the  right  to  pass  reasonable  regulations  per- 
taining thereto;  that  no  telephone  line  or 
company  entering  and  using  the  central  or 
exchange  office,  of  said  corporation  shall  be 
charged  in  excess  of  $1  per  phone  per  year, 
nor  in  excess  of  §20  per  year  for  any  one 
line.  This  ordinance  proceeds  to  repeal  all 
ordinances, .  grants,  or  permissions  in  con- 
flict therewith,  with  the  proviso  that  lines 
and  centrals  already  established  In  the  vil- 
lage shall  remain  immune,  and  no  change 
shall  be  made  in  them,  except  by  mutual 
agreement,  for- a  period  of  six  months  from 
the  date  of  the  ordinance. 

The  bill  alleges  that  a  majority  of  the  vil- 
lage board  that  passed  said  ordinance  were 
interested,  as  stockholders,  In  the  London 
Power  &  Electric  Company;  that  said  or- 
dinance was  passed  for  the  purpose  of  re- 
quiring all  telephone  companies  to  use  the 
exchange  office  of  said  corporation  at  terms 
fixed  by  it,  thereby  increasing  its  profits; 
that  appellees  and  the  four  other  telephone 
companies  using  the  joint  exchange  at  the 
time  this  ordinance  was  passed  permitted 
members  of  any  one  of  them  to  use  the  lines 
and  telephones  of  all  five  -companies  with- 
out charge;  that  after  March  25,  1901,  the 
London  Power  &  Electric  Company  establish- 
ed its  exchange,  and  by  threats  attempted  to 
compel  all  other  companies  in  said  village 
to  connect  their  lines  with  such  exchange; 
that  about  May  1,  1901,  two  companies  were 
permitted  to  enter  said  village  without  any 
license  or  permit  from  the  village  authori- 
ties, on  condition  that  they  would  connect 
with  the  exchange  of  said  corporation,  and 
that  they  have  not  been  molested  since;  that 
the  village  board  passed  another  ordinance 
imposing  a  fine  for  making  discrimination 
between  persons,  and  providing  that  no  tele- 
phone company  should  charge  any  individ- 
ual or  member  of  any  line  any  fee  which 
is  not  charged  to  each  member  of  every  line 
connected  therewith,  and  should  give  to  all 
individuals    the    same    service    accorded   to 


others;  that  under  this  ordinance  said  board 
and  the  stockholders  of  said  corporation 
threatened  the  companies  having  the  joint 
exchange,  and  the  operator  in  charge  of  suck 
exchange,  with  prosecution  under  such  or- 
dinance unless  free  telephone  service  was 
accorded  to  the  public,  and  free  transfer 
fees  to  other  telephone  companies  were  al- 
lowed, all  of  which  was  done  to  compel  the 
five  companies  to  enter  the  exchange  of  said 
corporation. 

The  bill  further  alleges  that  another  or- 
dinance was  passed  by  said  board  specifically 
naming  the  Fairview-London  Telephone  Cir- 
cuit and  two  other  companies,  and  provid- 
ing that  the  rights  and  privileges  granted  to 
these  and  all  other  individuals  and  compa- 
nies, except  the  London  Power  &  Electric 
Company,  were  thereby  revoked  and  repeal- 
ed, but  providing  that  the  plants  might  be 
used  and  maintained  until  September  25, 
1901,  but  that  no  change  or  extension  should 
be  made  in  such  systems  without  the  con- 
sent of  said  board,  the  London  Power  & 
Electric  Company,  and  all  other  parties  and 
companies  interested;  that  a  bill  for  an  in- 
junction was  filed  by  the  London  Power  & 
Electric  Company  against  the  companies  op- 
erating the  joint  exchange,  to  restrain  them 
from  violating  said  ordinances;  that  one  of 
these  five  companies  withdrew  from  the  joint 
exchange  and  entered  the  exchange  of  said 
corporation,  and  said  suit  was  thereupon  dis- 
missed as  to  such  company,  and  is  still  pend- 
ing as  to  the  other  companies;  that  on  No- 
vember 7,  1901,  a  notice  was  served  on  the 
Fairview-London  Telephone  Circuit  by  the 
village  authorities,  notifying  and  requiring 
said  circuit  to  remove  from  the  streets  and  al- 
leys of  said  village  all  poles,  wires,  find  other 
fixtures  used,  owned,  controlled,  and  operat- 
ed by  it  upon  and  across  any  such  streets 
and  alleys  within  30  days,  and  that,  in  case 
of  failure  to  comply  with  such  demand,  the 
said  village  would  take  the  necessary  steps 
to  remove  such_  poles,  wires,  etc.,  according 
to  law;  that  the  London  Power  &  Electric 
Company  is  counseling  and  advising  with  the 
village  authorities  to  carry  out  said  threats 
for  the  purpose  of  compelling  all  companies 
to  enter  their  exchange  or  leave  the  village; 
that  no  such  notice  has  been  served  on  any 
company  entering  the  exchange  of  said  cor- 
poration. 

The  bill  alleges  that  the  foregoing  ordi- 
nances are  against  public  policy  and  void; 
that  complainants  believe  said  village  is 
about  to  carry  out  the  threat  to  remove  the 
telephone  appliances  of  complainants,  which 
will  result  in  irreparable  loss. 

The  village  of  London  Mills,  the  president 
and  board  of  trustees  of  the  village,  and  the 
London  Power  &  Electric  Company  are  made 
defendants.  The  bill  asks  that  the  ordinan- 
ces be  declared  null  and  void,  and  that  de- 
fendants be  enjoined  from  carrying  out  their 
threats  and  from  interfering  with  the  tele- 
phone business  of  the  complainants. 
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Chlperfleld  &  Chlperfield  and  Thomas  & 
Robison,  for  appellants.  A.  M.  Barnett,  Lu- 
clen  Gray,  and  M.  P.  Bice,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts).  In 
this  case  the  record  of  the  president  and 
board  of  trustees  of  the  village  of  London 
Mills  recites  the  presentation  of  the  petition 
of  the  appellees,  "asking  the  privilege  of  us- 
ing the  streets  and  alleys  of  the  village  for 
the  erection  of  a  telephone  circuit;"  and 
shows  that  the  permission  was  granted  by 
resolution  or  motion.  Acting  thereon,  appel- 
lees expended  a  considerable  sum  of  money 
in  establishing  their  lines  along  the  streets 
and  alleys  of  the  village  of  London  Mills.  It 
is  a  necessary  conclusion  -from  the  averments 
of  the  bill  that  these  lines  were  so  establish- 
ed with  the  knowledge  of  the  village  authori- 
ties, without  objection  from  them,  and  with 
their  tacit  approval.  Thereafter  the  village 
board  passed  an  ordinance  by  which  it  was 
ordained  that  "all  the  rights,  grants,  privi- 
leges, franchises  and  permits  In  and  to  the 
streets,  alleys  and  public  places"  which  had 
been  granted  to  appellees,  were  thereby  re- 
voked, repealed,  and  annulled.  As  a  result 
of  all  which,  appellees  contend  that  the  li- 
cense granted  to  them  has  become  a  contract 
between  appellees  and  the  village  which  is 
irrevocable,  while  the  position  of  appellant  is 
that  the  right  to  use  the  streets  and  alleys  for 
the  purposes  of  appellees  could  be  lawfully 
granted  only  by  ordinance. 

Sections  9,  10,  and  17  of  paragraph  62  of 
chapter  24  of  Hurd's  Revised  Statutes  of  1901 
give  to  the  president  and  board  of  trustees 
power  to  regulate  the  use  of  the  streets  in 
reference  to  the  matters  of  this  character. 
Section  4  of  chapter  134  of  Hurd's  Revised 
Statutes  of  1901,  In  terms,  applies  only  to 
telegraph  companies;  but  the  act  of  which 
it  Is  a  part,  we  think,  should  be  construed  as 
applying  also  to  telephone  companies,  and 
this  section  is  as  follows:  "No  such  compa- 
ny shall  have  the  right  to  erect  any  poles, 
posts,  piers,  abutments,  wires  or  other  fix- 
tures of  their  lines  along  or  upon  any  road, 
highway,  or  public  ground,  outside  the  cor- 
porate limits  of  a  city,  town  or  village,  with- 
out the  consent  of  the  county  board  of  the 
county  in  which  such  road,  highway,  or  pub- 
lic ground  is  situated,  nor  upon  any  street, 
alley,  or  other  highway  or  public  ground, 
within  any  incorporated  city,  town  or  village, 
without  the  consent  of  the  corporate  authori- 
ties of  such  city,  town  or  village.  The  con- 
sent herein  required  must  be  in  writing,  and 
shall  be  recorded  in  the  recorder's  office  of 
the  county.  And  such  county  board,  or  the 
city  council,  or  board  of  trustees  of  such  city, 
town  or  village,  as  the  case  may  be,  shall 
have  power  to  direct  any  alteration  in  the 
location  or  erection  of  any  such  poles,  posts, 
piers  or  abutments,  and  also  in  the  height  of 
the  wires,  having  first  given  the  company  or 
its  agent  opportunity  to  be  heard  in  regard 
to  such  alteration." 


In  City  of  Quincy  v.  Chicago,  Burlington  & 
Quincy  Railroad  Co.,  92  111.  21,  the  city  char- 
ter provided  that  "the  city  council  shall  have 
power  to  make  all  ordinances  which  shall  be 
necessary  and  proper  for  carrying  Into  execu- 
tion the  powers  specified  In  this  act."  The 
city  there,  by  resolution,  granted  to  the  rail- 
road company  the  use  of  certain  streets  and 
alleys  in  which  to  lay  its  tracks,  and,  in  ac- 
cordance with  that  resolution,  executed  a 
deed  to  the  company.  It  was  contended  by 
the  city  that  the  grant  was  void,  because  the 
city  was  only  authorized  to  legislate  in  refer- 
ence to  its  streets  and  alleys  by  ordinance. 
In  reference  thereto,  this  court  said:  "The 
action  of  the  city,  council,  though  in  the  form 
of  a  resolution,  we  regard,  with  the  convey- 
ance made  by  the  city,  as  a  sufficient  grant 
of  possession  by  the  city  to  the  defendant  for 
the  purpose  of  constructing,  maintaining,  and 
operating  its  railroad  tracks."  While  it  is 
true  that  this  court  treated  the  deed  as  aid- 
ing the  resolution,  still  the  deed  could  only 
have  been  authorized  by  the  resolution, '.so 
that,  in  the  end,  the  legality  of  the  grant  de- 
pended upon  the  resolution  itself,  and  upon 
acts  done  and  permitted  by  the  city  which 
were  In  pursuance  of  the  resolution.   . 

It  Iff  argued  In  the  case  at  bar  that  this 
court  should  not  hold  that  such  a  grant  can 
be  evidenced  by  resolution,  and  made  bind- 
ing by  acts  done  and  permitted  thereunder, 
because  then  the  veto  power  cannot  be  exer- 
cised. The  same  objection  existed  to  the  ac- 
tion of  the  city  council  in  the  Quincy  Case. 
There  was  nothing  upon  which  a  veto  could 
operate  in  that  Instance.  There  the  corpo- 
rate authorities  had  recognized  the  validity 
of  the  permission  obtained  by  the  railroad 
company  by  the  execution  of  a  deed,  and  by 
permitting  the  railroad  company  to  use  the 
streets  for  many  years.  Here  the  president 
and  board  of  trustees  recognized  the  exist- 
ence of  the  written  consent  held  by  the  ap- 
pellees by  permitting  them  to  erect  their 
poles  and  string  their  wires  in  the  streets  in 
accordance  with  the  terms  of  that  written 
consent,  and  thereafter  treated  that  consent 
so  granted  as  having  validity  by  the  passage 
of  an  ordinance  repealing  or  revoking  it;  and 
while  but  little  credit,  perhaps,  is  given  to 
this  resolution  by  an  ordinance  which  men- 
tions it  but  to  repeal  It,  still  it  is  evident  that 
the  village  board  regarded  it  as  having  force, 
or  the  course  which  that  body  would  have 
pursued  would  have  been  to  order  the  re- 
moval of  the  poles  and  wires,  without  at- 
tempting by  ordinance  to  revoke  the  permis- 
sion which  had  theretofore  been  granted  to 
appellees. 

It  has  been  said  that  acts  of  the  city  which 
have  for  their  object  the  carrying  Into  effect 
of  the  charter  powers  granted  to  the  city  are 
legislative  in  their  character,  and  It  Is  well 
settled  that  acts  of  municipal  corporations 
which  are  legislative  in  their  character  must 
be  put  in  the  form  of  an  ordinance,  and  not 
of  a  mere  resolution.    Chicago  &  Northern 
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Pacific  Railroad  Co.  ▼.  City  of  Chicago,  174 
111.  439,  61  N.  B.  696;  .Village  of  Altamont  v. 
Baltimore  &  Ohio  Southwestern  Railway  Co., 
184  111.  47,  66  N.  E.  840. 

There  is,  however,  another  line  of  cases, 
which  we  regard  as  controlling  here,  which 
hold  that  where,  with  the  consent  and  with- 
out the  objection  of  the  city  or  Tillage  au- 
thorities, a  structure  is  erected  or  an  1m- 
provement.made  In  a  street  under  a  permit 
granted  by  the  authorities  of  the  municipali- 
ty, -and  where  the  structure  or  improvement 
is  one  for  the  erection  or  construction  of 
which  the  city  or  village  might  lawfully  grant 
permission,  the  doctrine  of  equitable  estoppel 
applies  and  may  be  enforced  against  the  mu- 
nicipal corporation,  and  it  will  not  be  per- 
mitted to  show  that  the  permission  under 
which  the  work  in  question  has  been  carried 
forward  to  completion  was  not  granted  with 
proper  formalities  in  the  first  instance.  City 
of  Chicago  v.  Carpenter,  201  111.  402,  66  N. 
E.  502;  People  v.  Blotkl,  208  111.  363,  67  N. 
B.-809;  Village  of  Winnetka  v.  Chicago  & 
Milwaukee  Electric  Railway  Co.,  204  111.  297, 
68  N.  B.  407. 

Appellants  contend  that  the  act  of  which 
section  4,  supra,  is  a  part,  applies  only  to  cor- 
porations. In  so  far  as  that  act  confers  the 
power  of  eminent  domain,  this  is  true;  but, 
in  so  far  as  it  prescribes  the  method  for  ob- 
taining the  consent  of  corporate  authorities 
to  the  erection  of  poles  and  the  stringing  of 
wires,  it  must  be  held  applicable  both  to  cor- 
porations and  natural  persons.  Following 
the  reasoning  of  this  court  in  Chicago  Dock 
Co.  v.  Garrity,  115  111.  155,  8  N.  E.  448,  "the 
clause  should  be  read  as  including  both  in- 
corporations and  individuals." 

We  therefore  hold  that  where  a  village 
board  has,  by  resolution,  granted  to  the  own- 
er of  a  telephone  line  the  use  of  its  streets 
and  alleys,  in  which  to  set  poles  and  to  string 
wires  for  telephone  uses,  and  where  the  li- 
censee, with  the  knowledge  and  tacit  con- 
sent of  the  village  authorities,  has  accepted 
and  acted  upon  such  resolution  by  erecting 
poles  and  stringing  wires  in  the  streets  and 
alleys,  the  license  so  granted  thereby  be- 
comes a  contract  which  is  valid  and  binding 
upon  the  parties  thereto,  and  which  cannot 
be  revoked  by  the  village.  Equity  and  good 
conscience  require  that  the  village  of  London 
Mills  be  not  now  heard  to  say  that  this  writ- 
ten consent  must  in  the  first  instance  have 
been  given  by  ordinance.  It  is  now  equita- 
bly estopped  so  to  do. 

There  is  said  to  be  a  misjoinder  of  defend- 
ants, for  the  reason  that  the  relief  which  is 
sought  is  an  Injunction  to  prevent  the  re- 
moval of  appellees'  poles  and  wires,  and  that 
such  removal  is  threatened  only  by  the  vil- 
lage authorities,  wherefore  the  London  Pow- 
er &  Electric  Company  1b  Improperly  joined, 
as  the  relief  sought  Is  not  against  it;  and  it 
is  also  urged  that  the  bill  Is  multifarious,  in 
that  the  substance  of  the  charge  against  the 


London  Power  &  Electric  Company  is  that 
it  is  seeking  to  avail  itself  of  certain  ordi- 
nances passed  by  the  village  of  London  Mills, 
and  is  conspiring  with  the  village  authorities 
to  destroy  the  business  of  appellees,  with  the 
purpose  of  driving  appellees  out  of  the  tele- 
phone business  In  the  village  of  London 
Mills;  and  it  is  argued  that,  if  these  aver- 
ments state  a  cause  of  action,  it  is  one 
entirely  separate  and  distinct  from  that  stat- 
ed against  the  village.  The  village,  by  its 
ordinance  of  August  22,  1901,  attempts  to  di- 
vide its  corporate  powers,  and  to  confer  a 
part  thereof  upon  the  London  Power  &  Elec- 
tric Company,  and  also  attempts  to  exempt 
the  rights  and  privileges  theretofore  granted 
to  that  company  from  the  operation  of  that 
ordinance,  as. appears  from  an  inspection  of 
sections  2  and  3  of  that  ordinance,  which 
are  in  words  and  figures  following: 

"Sec.  2.  All  telephones,  telephone  poles, 
telephone  lines,  telephone  centrals,  and  the 
fixtures  belonging  to  the  same,  that  were  es- 
tablished, located  and  used  in  said  village  on 
the  25th  day  of  March,  1901,  and  the  com- 
panies, persons  or  corporations  owning,  us- 
ing and  controlling  the  same  on  the  date  last 
aforesaid,  shall  be  permitted  to  remain  in 
the  same  places  and  as  they  were  located  on 
the  said  25th  day  of  March,  1901,  and  the 
persons,  companies  or  corporations  owning 
or  controlling  the  same  on  said  date  shall 
have  the  right  to  continue  to  so  use  and 
maintain  the  same  until  the  25th  day  of 
September,  1901:  provided,  however,  that  no 
change  in  location,  no  alterations  in  use  and 
no  extensions  or  additions  to  any  of  said  tel- 
ephones, telephone  poles,  telephone  lines,  tel- 
ephone centrals,  and  the  fixtures  belonging 
to  the  same,  shall  be  made  during  the  time 
aforesaid,  except  by  the  mutual  consent  by 
the  said  village  board,  said  London  Power 
and  Electric  Company  and  all  other  parties 
and  companies  interested. 

"Sec.  3.  This  ordinance  shall  be  known  as 
Special  Ordinance  No.  54,  and  shall  be  in 
effect  from  and  after  its  passage  and  ap- 
proval, and  nothing  herein  contained  shall 
be  construed  as  affecting  any  of  the  rights 
and  privileges  heretofore  granted  to  the  Lon- 
don Power  and  Electric  Company." 

The  bill  charges  that  the  London  Power  & 
Electric  Company  and  the  village  are  con- 
spiring together  to  drive  appellees  out  of  the 
telephone  business  in  the  said  village,  for 
the  purpose  of  securing  to  that  company  ex- 
clusive control  of  the  telephone  business  in 
said  village,  and  that,  in  furtherance  of  said 
conspiracy,  the  village  authorities  are  threat- 
ening to  remove  the  wires  and  poles  of  ap- 
pellees. In  view  of  these  charges,  and  of 
the  fact  that  it  plainly  appears  from  the 
averments  of  the  bill  that  the  board  of  trus- 
tees and  the  London  Power  &  Electric  Com- 
pany joined  in  a  combination,  corrupt  in  its 
character,  for  the  purpose  of  securing  a. 
monopoly  of  the  telephone  business  In  Loo- 
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don  Mills  for  that  company,  these  objections 
based  npon  the  grounds  of  misjoinder  and 
multifariousness  are  not  -well  taken. 

The  action  of  the  court. in  permitting  an 
amendment  to  the  sworn  bill  in  the  absence 
of  an  affidavit  showing  a  valid  excuse  for 
the  failure  to  incorporate  in  the  original  bill 
the  matters  Introduced  by  the  amendment  is 
assigned  as  error.  The  truth  of  the  matters 
stated  by  the  amendments  was  shown  by  an 
affidavit  in  support  thereof,  and  Is  admitted 
by  the  demurrer.  The  amendments  were  en- 
tirely proper  in  their  character.  They  do  not 
in  any  wise  change  the  cause  of  action. 
They  do  not  contradict  In  any  way  the  aver- 
ments of  the  original  bill,  and  they  are  not 
materially  Inconsistent  therewith.  If  the 
amendments  were  obnoxious  to  either  of 
these  three  objections  last  suggested,  it 
would  undoubtedly  hare  been  the  proper 
practice  to  require  a  sworn  showing  that  the- 
statements  made  in  the  original  bill,  which 
the  amendments  contradict  or  alter,  were 
made  by  excusable  mistake,  before  permit- 
ting the  amendment.  The  amendments 
merely  enlarged  and  amplified  the  state- 
ments of  the  bill,  so  far  as  the  charges  there- 
in contained  were  concerned.  In  addition, 
the  prayer  was  altered,  and  words  designat- 
ing certain  of  the  complainants  as  copartners 
composing  a  firm  within  the  complainant  co- 
partnership, and  words  describing  one  of  the 
complainants  as  an  administrator,  were  omit- 
ted. Under  these  circumstances,  the  cases 
of  Gregg  v.  Brower,  67  111.  525,  Bauer  Gro- 
cer Co.  v.  Belle,  172  III.  407,  50  N.  E.  238, 
and  Fowler  v.  Fowler,  204  111.  82,  68  N.  E. 
414,  warrant  the  conclusion  that  the  court 
did  not  err  in  permitting  the  amendment  to 
be  made. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 

MAGRTJDER,  J.  (specially  concurring).  I 
concur  in  the  conclusion  reached  by  this  opin- 
ion, and  In  the  opinion  itself,  so  far  as  it  holds- 
that,  where  a  village  board  has  by  resolution 
granted  to  the  owner  of  a  telephone  line  the 
use  of  Its  streets  and  alleys  in  which  to 
set  poles  and  to  string  wires  for  telephone 
uses,  and  has,  by  ordinance  subsequently 
passed,  recognized  the  existence  of  the  right 
so  granted,  such  grant,  where  it  has  been  set 
apart  and  acted  upon  by  erecting  poles  and 
stringing  wires,  is  valid.  That  is  to  say,  such 
resolution,  when  followed  by  an  ordinance 
recognizing  the  existence  of  the  right  grant- 
ed by  the  resolution,  will  be  upheld;  but  the 
resolution  itself,  If  there  were  no  subsequent 
ordinance  recognizing  the  existence  of  the 
right  granted  by  it,  would  not  be  a  sufficient 
authority  to  confer  such  right 

I  think  that  the  granting  of  the  use  of  the 
streets  for  the  purposes  named  in  the  opinion 
must  be  deemed  a  legislative  act,  and  that 
any  action  of  a  city  council  or  village  board, 
the  etfect  of  which  1b  to  grant  to  a  corporation 
th»  use  of  the  public  streets,  must  be  re- 


garded as  legislation  of  the  highest  character. 
Such  a  grant  cannot  be  accomplished  by  a 
mere  resolution. 

In  Chicago  &  Northern  Pacific  Railroad 
Co.  v.  City  of  Chicago,  174  111.  489,  51  N.  E. 
596,  it  was  held  by  this  court  that  the  act 
of  the  city  council  in  establishing  the  grade  of 
a  street  is  legislative  in  character,  and  must 
be  put  in  the  form  of  an  ordinance,  and  not 
a  mere  resolution  or  order.  The  views  upon 
this  subject,  expressed  In  Chicago  &  North- 
ern Pacific  Railroad  Co.  v.  City  of  Chicago, 
supra,  Including  the  Interpretation  therein  giv- 
en to  the  case  of  City  of  Quincy  v.  Chicago, 
Burlington  &  Quincy  Railroad  Co.,  92  111.  21t 
have  been  approved  and  adopted  in  the  fol- 
lowing cases,  to  wit:  Village  of  Altamont 
v.  Baltimore  &  Ohio  Southwestern  Railway 
Co.,  184  ID.  47,  56  N.  E.  340;  Clafiin  v.  City 
of  Chicago,  178  111.  551,  58  N.  B.  339;  Brew- 
ster v.  City  of  Pern,  180  III.  126,  54  N.  E. 
233;  Shannon  v.  Village  of  Hinsdale,  180  111. 
206,  54  N.  E.  181;  People  v.  Mount,  186  Dl. 
575,  58  N.  E.  360;  Craig  v.  People,  193  111. 
201,  61  N.  E.  1072.  If  the  establishment  of  a 
street  grade  cannot  be  accomplished  by  a  res- 
olution, but  must  be  effected  by  an  ordinance, 
surely  the  granting  of  the  use  of  a  public 
street  to  a  corporation  should  be  by  the  high 
legislative  act  of  an  ordinance,  tfnd  not  by  a 
mere  resolution.  In  the  case  of  City  of  Quin- 
cy v.  Chicago,  Burlington  &  Quincy  Railroad 
Co.,  92  HI.  21,  such  a  grant  by  a  resolution 
was  upheld  simply  because  of  the  recognition 
"  of  the  rights  of  the  corporation  under  the 
resolution  referred  to  in  that  case  for  a  period 
of  over  20  years;  and  the  resolution  was  there 
held  to  be  binding  because  of  the  deed  made 
under  it,  and  the  long  possession  held  under 
such  deed.  The  case  is  not  authority  for  the 
position  that  snch  grant  can  be  made  by  a 
resolution  alone. 

One  of  the  reasons  why  it  is  an  unfortunate 
doctrine  to  bold  that  the  use  of  the  streets 
can  be  granted  to  a  corporation  by  a  mere 
resolution  is  the  fact  that  resolutions  do  not 
need  to  be  submitted  to  the  mayor  for  his 
approval.  As  was  said  in  People  v.  Mount, 
supra  (referring  to  authorities):  "The  wise 
and  salutary  provision  of  the  statute  which 
clothes  the  mayor  with  the  veto  power  may 
be  defeated  by  a  city  council  by  the  simple 
election  on  its  part  to  change  the  form  of  its 
legislative  acts  into  resolutions,  Instead  of  em- 
bodying them  In  ordinances,  if  it  be  true  that 
municipal  legislation  can  be  accomplished  by 
mere  resolutions."  The  mayor  cannot  exer- 
cise his  supervisory  power  over  the  action  of 
the  council  if  important  municipal  legisla- 
tion takes  the  form  of  a  resolution.  The  re- 
sponsibility to  the  people  can  be  less  easily 
evaded  In  the  case  of  an  individual  than 
in  the  case  of  a  body  of  men.  Where  so  im- 
portant an  act  is  done  by  the  common  coun- 
cil as  the  granting  of  the  use  of  the  public 
streets  to  a  corporation,  the  mayor  should 
have  the  power  to  veto  such  an  act,  if,  in 
his  judgment,  the  granting  of  the  privilege 
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or  franchise  is  unwise  and  against  the  in- 
terests of  the  people.  This  supervisory  pow- 
er of  the  mayor  Is  apt  to  be  defeated  where 
the  result  Is  to  be  accomplished  by  a  mere 
resolution,  Instead  of  an  ordinance. 

On  Rehearing. 
(April  7,  1904.) 

Upon  consideration  of  the  petition  for  re- 
hearing by  the  court,  SCOTT,  J.,  speaking 
for  the  court,  delivered  the  following  addition- 
al opinion: 

It  is  now  Insisted  the  majority  opinion 
heretofore  filed  in  this  cause.  In  so  far  as 
It  holds  that  a  natural  person  may  acquire  the 
right  to  maintain  poles  and  wires  for  tele- 
phone purposes  in  the  streets  of  a  city  or  vil- 
lage, is  in  conflict  with  the  case  of  Goddard 
v.  C.  &  N.  W.  Ry.  Co.,  202  111.  362,  66  N.  E. 
1066.  In  that  case  It  Is  held  that  the  right 
to  operate  a  street  railway  In  this  state  is  one 
that  can  be  acquired  and  exercised  under  ex- 
isting laws  only  by  a  corporation.  Sections 
11,  12,  c.  134,  Hurd's  Rev.  St.  1901,  expressly 
recognize  the  right  of  natural  persons  to  en- 
gage in  the  telephone  business  outside  the  in- 
corporated limits  of  cities  and  villages,  and 
we  think  that  business  one  in  which  such 
persons  may»engage  within  cities  and  villages, 
subject,  of  course,  to  the  limitation  that  they 
cannot  exercise  the  power  of  eminent  domain. 
The  case  at  bar  is  thus  distinguished  from 
Goddard  v.  C.  &  N.  W.  Ry.  Co.,  supra. 

The  petition  for  rehearing  will  be  denied. 
Rehearing  denied. 


(208  111.  229) 

THOMSON  et  al.  v.  BLACK.* 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

DEED  OF  TRUST— FOBECLOSUBE— APPORTION- 
MENT OF  COSTS— APPEAL  AND  EBBOB. 

1.  Where  the  court,  in  decreeing  foreclosure 
of  a  deed  of  trust,  finds  the  amount  due  on  the 
notes  secured  by  the  trust  deed,  orders  sale  of 
the  premises  to  satisfy  the  decree,  and  that  the 
master,  after  sale,  report  the  deficiency,  if  any, 
to  the  court,  and  provides  that  when  the  de- 
ficiency is  ascertained  it  shall  be  allowed  as  a 
seventh-class  claim  against  the  estates  of  the 
makers  of  the  notes  and  trust  deed,  which  were 
in  process  of  settlement  In  the  probate  court, 
an  appeal,  prior  to  the  sale,  attacking  the  de- 
cree in  this  respect,  is  premature. 

2.  Where,  in  an  action  to  foreclose,  the  mort- 
gagee recovered,  and  because  of  a  premature 
appeal  before  the  sale  the  question  of  the  lia- 
bility of  the  makers  of  the  note  and  the  trust 
deed  could  not  be  reviewed,  any  alleged  error  in 
refusing  to  apportion  the  costs  cannot  be  re- 
viewed. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  William  P.  Black,  administrator, 
against  George  Thomson,  administrator,  and 
others.  From  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

•Rehearing  denied  April  7,  1904. 


Fred  H.  Atwood,  Frank  B.  Pease,  William 
S.  Corbln,  and  Cbas.  O.  Loucks,  for  appel- 
lants.   William  R.  Plum,  for  appellee. 

HAND,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  Appellate  Court  for  the  First 
District  affirming  a  decree  of  the  superior 
court  of  Cook  county  for  the  foreclosure  of 
a  -trust  deed,  given  upon  certain  real  estate 
situated  In  said  county,'  to  secure  the  pay- 
ment of  12  promissory  notes  for  the  sum  of 
$500  each  and  Interest  The  decree  found 
there  was  due  the  sum  of  $7>150  upon  the 
notes  secured  by  the  trust  deed,  and  ordered 
the  sale  of  the  premises  described  in  said 
trust  deed  to  satisfy  said  decree,  and  that 
the  master,  after  sale,  report  the  deficiency, 
if  any,  to  the  court  and  provided  that  when 
the  deficiency  was  ascertained  the  same 
should  be  allowed  as  a  seventh-class  claim 
against  the  estates  of  the  makers  of  the 
notes  and  trust  deed,  which  were  in  process 
of  settlement  In  the  probate  court  of  Cook 
county. 

The  appellant  has  suggested,  no  reason  for 
reversing  the  decree  of  foreclosure  and  sale, 
but  the  principal  question  argued  in  his  brief 
is  the  invalidity  of  that  part  of  the  decree 
which  provides  for  the  allowance  of  the  defi- 
ciency after  sale,  if  any,  as  a  seventh-class 
claim  against  the  estates  of  the  makers,  of 
the  notes  and  trust  deed.  That  question, 
however,  is  not  before  us  for  determination, 
as  it  is  clear  the  appeal  as  to  that  part  of  the 
decree  is  premature.  It  cannot  be  deter- 
mined what  the  deficiency  will  be  until  after 
a  sale,  and  no  sale  had  been  made  at  the 
time  of  the  appeal.  There  may  be  no  defi- 
ciency after  sale,  and,  If  any,  it  may  be  less 
than  $1,000,  in  which  case  an  appeal  will  not 
He  to  this  court  from  the  judgment  of  the 
Appellate  Court  without  a  certificate  of  im- 
portance. In  Eggleston  v.  Morrison,  185  III. 
577,  57  N.  E.  775,  which  was  a  bill  to  fore- 
close a  mortgage,  where  It  was  sought  be- 
fore sale,  to  review  the  action  of  the  trial 
court  to  entering  a  conditional  deficiency  de- 
cree, on  page  579,  185  111.,  and  page  776,  57 
N.  E.,  it  was  said:  "An  appeal  will  not  lie 
from  a  finding  oi  conclusion,  either  of  law 
or  fact  not  accompanied  by  any  final  judg- 
ment or  decree,  and  there  can  be  no  personal 
decree  until  there  is  a  judicial  determination 
of  the  amount  due.  That  amount  can  only 
be  ascertained  after  the  sale,  and  such  a  de- 
cree as  this  is  not  final  in  that  respect." 

It  is  also  contended  that  there  was  error 
committed  by  the  trial  court  in  refusing  to 
apportion  the  costs,  and  in  support  of  such 
contention  it  is  said  the  costs' were  mainly 
incurred  in  establishing  the  liability  of  the 
makers  of  the  notes  and  trust  deed  for  the 
deficiency  should  the  premises  not  sell  for 
enough  to  satisfy  the  debt,  and  that  the  costs 
thus  incurred  should  have  been  adjudged 
against  the  appellee.  The  appellee  recover- 
ed on  that  issue  upon  the  hearing,  and  in  the 
state  of  this  record,  the  question  of  the  lia- 
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bility  of  the  makers  of  the  notes  and  trust 
deed  not  being  before  us  for  review,  we  are 
unable  to  say  there  was  error  committed  in 
the  refusal  to  apportion  costs. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(208  111.   J18) 

TELLURIDB  POWER  TRANSMISSION  CO. 
et  al.  v.  CRANE  CO.* 

(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

SALES— ACTION   FOR  PURCHASE  PRICE— DEFENSE 
— WARRANTY— RECORD — ESTOPPEL. 

1.  Where,  in  an  action  to  recover  a  balance 
due  on  chattels  sold,  it  is  stipulated  and  made 
a  part  of  the  record  that  defendants  purchased 
the  chattels  at  an  agreed  price,  defendants  can- 
not assert  that  no  joint  contract  by  them  is 
shown  by  the  record. 

2.  In  an  action  to  recover  a  balance  due  on 
chattels  sold,  the  questions  as  to  what  writings 
should  be  considered,  and  whether  those  con- 
sidered constituted  a  written  contract,  or  wheth- 
er the  written  contract  fully  expressed  the  agree- 
ment between  the  parties)  were  for  the  court. 

3.  Where  writings  show  a  complete  legal  ob- 
ligation, without  any  uncertainty  or  ambiguity 
as  to  the  object  and  extent  of  the  engagement, 
it  is  conclusively  presumed  that  the  whole  agree- 
ment was  included  in  the  writings;  and  the 
fact  that  a  point  has  been  omitted  which  might 
have  been  embodied  therein  will  not  open  the 
door  to  the  admission  of  parol  evidence. 

4.  Where  defendants  in  an  action  to  recover 
a  balance  due  for  chattels  sold  did  not,  in  their 
written  proposal  to  purchase,  require  a  war- 
ranty, they  are  precluded  from  insisting  on  & 
warranty  expressed  in  previous  negotiations. 

5.  In  the  sale  of  an  existing  chattel,  there  is 
not,  in  the  absence  of  fraud,  any  implied  war- 
ranty of  good  quality  or  condition  of  the  chat- 
tel. 

6.  Where  the  buyer  of  personal  property  Baw 
the  property  before  taking  possession,  and  had 
opportunity  to  inspect  it,  and  no  concealment 
was  used  on  the  part  of  the  sellers,  or  repre- 
sentations made  by  them  respecting  the  quality. 
to  induce  the  buyer  not  to  examine  it,  buying 
without  examination  was  at  the  risk  of  the 
buyer. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  the  Crane  Company  against  the 
Telluride  Power  Transmission  Company  and 
another.  From  a  judgment  of  the  Appellate 
Court  (103  111.  App.  647)  affirming  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

This  Is  an  appeal  from  an  affirmance  by  the 
Appellate  Court  of  the  judgment  of  the  cir- 
cuit court  of  Cook  county  in  a  suit  by  appel- 
lee to  recover  the  balance  due  on  a  contract 
of  sale  of  a  quantity  of  iron  pipe  by  appellee 
to  appellants.  August  13,  1896,  the  Telluride 
Power  Transmission  Company  contracted 
with  one  T.  B.  Rhodes  for  the  erection  of  a 
flume  and  pipe  line.  In  furtherance  of  his 
contract,  Rhodes  gave  appellee  an  order  for 
pipe,  specifying  the  kind  of  pipe  required. 
The  pipe  was  shipped  to  Ophir,  Colo.,  as  or- 
dered, and  there  remained  on  the  cars,  owing 

•Rehearing  denied  April  7,  1904. 

t  6.  See  Bales.  veL  43,  Cent  Dig.  1 .764, 


to  the  fact  that  Rhodes  became  financially 
embarrassed,  and  unable  to  pay  the  freight 
and  take  the  pipe  from  the  cars.  Being  ad- 
vised that  Rhodes  was  unable  to  take  np  the 
Crane  Company's  draft  and  complete  his  con- 
tract with  the  Telluride  Company,  Mr.  L.  L. 
Nunn,  the  general  manager  of  the  Telluride 
Company,  and  one  of  the  appellants  here, 
went  to  Chicago  and  there  had  a  conference 
with  the  representatives  of  the  Crane  Com- 
pany relative  to  the  completion  of  Rhodes' 
contract  by  appellants  themselves,  and  con- 
cerning the  quality  of  the  pipe  then  on  the 
cars  at  Ophir,  which  had  been  shipped  to 
Rhodes  by  appellee.  Afterward  Nunn,  being 
then  In  New  York,  wrote  the  Crane  Company 
the  following  letter: 

"The  Telluride  Power  Transmission  Co., 
Holland  House,  N.  Y.,  Dec.  18,  1896.  Crane 
Co.,  10  North  Jefferson  St,  Chicago,  111.— Gen- 
tlemen: I  am  advised  from  Telluride,  Colo- 
rado, that  Mr.  T.  B.  Rhodes  Is  unable  to  take 
up  your  draft  against  bill  of  lading  for  about 
$2,000  on  account  of  material  ordered  by  him 
to  complete  a  contract  with  the  Telluride 
Power  Transmission  Company.  We  have  ad- 
vanced Mr.  Rhodes  a  good  deal  beyond  the 
payments  provided  for  by  our  contract  with 
him,  and  it  is  not  entirely  convenient  for  me 
to  pay  your  draft  while  absent  from  Tellu- 
ride. I  shall  return  next  month.  If  you  will 
order  the  material  delivered  to  us  by  the  rail- 
way company  and  it  passes  the  Inspection  of 
our  engineer,  we  will  receive  It  at  once  and 
pay  your  draft  on  February  1,  and  also  great- 
ly appreciate  your  courtesy  In  the  matter. 
On  account  of  the  well-known  strength  of 
our  company  I  have  no  hesitation  In  asking 
the  credit.  Mr.  James  Campbell,  of  St  Louis, 
is  the  president,  and  Mr.  H.  R.  Newcomb, 
treasurer  of  the  Savings  and  Trust  Company 
of  Cleveland,  Ohio,  is  the  treasurer  of  our 
company.  Please  telegraph  me,  care  Holland 
House,  New  York,  your  decision.  Yours  tru- 
ly, Luclen  L.  Nunn." 

To  this  letter  the  Crane  Company  replied 
by  wire  under  date  of  December  22d: 

"Letter  received;  on  receipt  of  your  eonr- 
pany's  note  due  February  1  for  nineteen  hun- 
dred seventy-six  dollars  nine  cents  will  order 
material  delivered;  write  to-day.     Crane  Co." 

It  also  wrote  the  following  letter;  stating, 
among  other  things: 

"This  amount  does  not  correspond  with  the 
amount  of  our  draft  which  was  $1,945.06. 
We  had,  however,  deducted  $31.03  for  cash 
discount,  on  the  understanding  that  draft 
was  to  be  paid  promptly.  Of  course,  under 
the  proposed  arrangement  this  allowance  will 
not  be  made.  Your  proposition  is  to  pay  us 
on  February  1,  provided  the  material,  when 
delivered,  passes  the  Inspection  of  your  en- 
gineer. We  cannot  consent  to  any  condition 
of  this  character,  because  it  Is  too  general  In 
Its  terms.  We  do  not  know  what  your  ar- 
rangement was  with  Mr.  Rhodes  nor  what 
kind  of  Inspection  would  be  required.  We 
simply  know  the  material  we  have  furnished 
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is  strictly  in  accordance  with  Mr.  Rhodes'  or- 
der to  us,  and  we  shall  not  be  willing  to  de- 
liver it  except  on  absolute  payment  or  prom- 
ise of  payment  You  will  no  doubt  appre- 
ciate-the  correctness  of  our  position  on  this 
point  Yours  truly,  Crane  Co.,  O.  P.  Dickin- 
son." 

As  this  letter  refused  inspection,  the  tele- 
gram and  letter  were  given  no  immediate  at- 
tention by  Mr.  Nunn.  On  December  90, 1896, 
the  Crane  Company  again  wired,  as  follows: 

"12/30/'06.  L.  I*.  Nunn— Please  reply  to 
our  letter  of  twenty-second.    Crane  Co." 

To  this  telegram  Mr.  Nunn  replied  by  the 
following  letter: 

"Holland  House,  New  York,  Dec.  30,  1896. 
Crane  Co.,  10  North  Jefferson  St,  Chicago, 
111. — Gentlemen:  I  greatly  regret  the  delay 
in  adjusting  the  matter  of  the  pipe  shipped  to 
Mr.  T.  B.  Rhodes  at  Telluride,  Colo.  I  have 
but  Just  returned  from  my  Christmas  vaca- 
tion. 

"My  letter  to  you  must  have  been  very  am- 
biguous, for  you  have  entirely  misunderstood 
my  proposition.  It  was  not  to  receive  the 
pipe  and  then  pay  for  it  if  satisfactory,  but 
to  ascertain  by  inspection  whether  it  was 
such  as  we  required,  and  if  it  was,  to  receive 
it  immediately  and  pay  for  it  on  the  first  of 
February  next  I  am  confident  Mr.  Rhodes 
is  financially  unable  to  comply  with  his  con- 
tract with  either  you  or  us.  Of  course,  as 
we  did  not  order  the  pipe  you  do  not  expect 
us  to  take  it  and  pay  for  it  unless  it  is  such 
as  we  can  use,  but  if  it  is  such  as  we  require 
we  are  anxious  to  have  it  immediately,  and, 
of  course,  will  pay  your  price.  I  do  not  like 
to  give  a  promissory  note.  Our  company  has 
never  executed  a  note  in  its  entire  history. 
A  note  would  add  nothing  to  your  security. 
If  we  take  the  material  we  are  bound  to  pay 
for  it. 

"Please  do  me  the  courtesy  of  delivering 
this  shipment  to  us  without  further  delay, 
and  I  will  telegraph  my  engineer  to  Inspect 
it  at  once  and  receive  it  on  the  cars  if  he 
thinks  the  strength  sufficient  Being  away 
'from  home,  I  should  like  very  much  to  have 
this  favor.  Kindly  wire  me  on  receipt  of 
this. 

"Very  truly  yours,  L.  I*  Nunn." 

To  this  letter  the  Crane  Company  tele- 
graphed: 

"Secretary  Murphy  will  call  and  see  you 
Wednesday  night  or  Thursday  morning." 

Mr.  Murphy  called,  but  nothing  was  done 
in  New  York,  and  on  January  22,  1897,  ap- 
pellee wired  the  Telluride  Company  as  fol- 
lows: 

"Railroad  wires  pipes  still  uncalled  for  and 
must  be  disposed  of  without  delay.  Nunn, 
when  here,  agreed  to  accept  pipe,  and  we 
supposed  it  taken  before  this.  Why  delay? 
Answer.    Crane  Co." 

This  was  replied  to  on  January  23d  as  fol- 
lows: 

"To  Crane  Co.,  Chicago,  111.:  Delay  ac- 
count complications  with  contractor,  but  prac- 


tically settled.  Propose  accepting  soon.  Tell- 
uride Power  Transmission  Co." 

On  February  6,  1897,  Nunn  wrote  the 
Crane  Company  this  letter: 

"Denver,  Cola,  Feb.  5,  1897.  Crane  Co., 
10  North  Jefferson  St,  Chicago,  III.— Gentle- 
men: I  was  delayed  in  my  return  West  by 
the  very  serious  illness  of  my  brother,  and 
but  just  arrived  here  this  morning.  My  en- 
gineer from  Telluride  met  me,  and  explained 
the  situation  respecting  the  shipment  of  pipe 
to  Mr.  Rhodes  at  Ophlr.  The  whole  matter 
is  certainly  very  badly  mixed.  Mr.  Rhodes 
cannot  be  found.  He  bas  abandoned  the 
matter,  and  the  demurrage  on  the  four  cats 
since  November  16,  17  and  18  amounts  to 
something  over  $400.  My  firm  has  repre- 
sented the  railroad,  as  attorneys,  ever  since 
its  construction.  I  called  to-day  and  used  all 
the  influence  I  could  to  have  the  demurrage 
charge  deducted,  and  succeeded  to  the  extent 
of  having  It  reduced  to  $100,  which  I  believe 
is  less  than  the  actual  expense  Incurred  by 
the  railroad  company  in  pulling  the  cars 
backwards  and  forwards  over  the  single 
switch  at  that  place.  My  engineer  informs 
me  that  we  can  use  about  one-half  the  pipe 
at  the  present  time  and  the  other  half  In 
the  construction  of  a  duplicate  line  which  we 
purpose  to  put  in  during  May  and  June.  In 
the  meantime  we  must  order  new  pipe  from 
you  to  complete  both  lines.  The  freight 
charges  on  these  four*  cars  amount  to  $1,171. 
If  we  pay  this  amount  and  the  demurrage 
charges,  making  nearly  $1,300,  and  place 
with  you  another  order  for  pipe  to  complete 
two  lines,  we  do  not  feel  that  we  should  pay 
for  the  half  of  the  pipe  which  will  not  be 
used  for  some  months,  until  we  use  it— or,  to 
fix  the  date  definitely,  until  June  first— and, 
of  course,  we  cannot  afford  to  pay  without 
charging  to  your  account  the  demurrage. 

"We  regret  very  much  that  you  have  suf- 
fered any  inconvenience  and  we  are  anxious 
to  render  you  any  assistance  in  our  power, 
but  of  course,  we  are  not  responsible  for 
Mr.  Rhodes'  contracts,  and  it  would  seem 
from  the  condition  he  is  in  that  he  is  en- 
tirely unable  to  make  any  use  whatever  of 
the  pipe,  and  that  you  would  therefore  nave 
it  on  your  hands,  with  freight  charges  one 
way  amounting  to  more  than  half  the  price 
of  the  pipe,  and  including  return  charges 
amounting  to  more  than  the  entire  price  of 
the  pipe.  If  yon  will  Instruct  us  by  wire 
Monday  morning  to  do  so,  we  will  settle 
with  the  railroad  and  stop  further  expense 
and  will  take  the  pipe  at  the  original  bill, 
paying  one-half  within  a  few  days  and  the 
other  half  about  June  1,  charging  you  the 
amount  paid  for  demurrage. 

"I  shall  only  be  in  Telluride  a  few  hours 
on  Monday,  leaving  there  in  the  afternoon 
for  our  works  in  Utah  and  Montana.  Kindly 
attend  to  this  matter  without  delay,  and 
wire  me  so  that  I  can  close  it  up  while  in 
Telluride.  I  might  add,  that  owing  to  the 
long  delay  it  Is  now  Immaterial  to  us  wheth- 
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er  we  make  use  of  the  pipe  at  all  before 
rammer. 

"Very  sincerely  yours,         L.  L.  Nunn." 

To  this  appellee  Immediately  replied  by 
wire: 

"L.  L.  Nunn,  Agent  T.  P.  T.  Oo.,  Tellurlde, 
Colo.:  We  accept  proposition  contained  In 
your  letter  fifth.    Crane  Co." 

Appellee  wrote  the  same  day  this  letter: 

"Chicago,  Feb.  8,  1897.  L.  L.  Nunn,  Man- 
ager Tellurlde  Power  Trans.  Co.,  Tellurlde, 
Colo.— Dear  Sir:  We  received  this  morning 
your  favor  of  the  5th,  and  as  requested  Im- 
mediately wired  you  In  reply,  'We  accept 
proposition  contained  in  your  letter  5th.' 
This  proposition  Is  that  you  will  take  the 
pipe  which  we  sold  to  T.  B.  Rhodes  &  Co., 
paying  the  freight  and  demurrage  charges, 
and  that  you  will  then  pay  us  tbe  amount 
of  our  original  bill  less  $100  demurrage,  mak- 
ing payments  one-half  within  a  few  days 
and  tbe  other  half  about  June  1.  The 
amount  of  the  original  bill  referred  to  was 
$2,048.77.  From  this  is  to  be  deducted  a 
freight  allowance  of  $72.68,  leaving  the  net 
amount  $1,976.09,  as  stated  in  our  letter  of 
December  22,  addressed  to  you  in  New  York. 

"We  had  rather  expected  to  receive  pay- 
ment of  the  full  amount  now,  but  are  willing 
to  make  the  concession  of  time  In  view  of  all 
the  circumstances,  and  especially  because 
you  promise  to  give  us  orders  for  additional 
pipe.  We  shall  be  glad  to  receive  such  or- 
ders, and  think  that  by  dealing  directly  with 
you  we  shall  avoid  any  misunderstandings. 

"Yours  truly,  Crane  Co.,  O.  P.  Dickinson." 

Appellants  then  received  and  used  the  pipe 
In  controversy. 

Upon  tbe  trial  the  following  stipulation 
was  filed:  "A  question  has  arisen  as  to 
whether  plaintiff  or  the  defendants  are  en- 
titled to  open  and  close  the  argument  in 
the  above-entitled  cause,  and.  for  the  pur- 
pose of  disposing  of  tbe  question,  it  is  agreed 
between  the  parties  hereto  that  theretofore 
tbe  defendants  purchased  from  the  plaintiff 
a  lot  of  pipe  then  on  tbe  cars  at  the  town 
of  Ophir,  Colo.,  at  the  agreed  price  of  $1,~ 
876.09;  that  $1,000  was  paid  on  account  of 
said  purchase  on  June  29,  1897;  and  that  no 
otber  payments  have  been  made;  and  It  is 
further  agreed  that  defendants  received  said 
pipe,  and  that  this  agreement  shall  be  read 
in  evidence  when  the  jury  Is  sworn  to  try  the 
Issues  In  this  case,  or  to  the  court  if  the  jury 
should  be  waived,  and  that  thereupon  the 
defendants  shall  be  permitted  to  offer  their 
evidence,  and  that  counsel  for  defendants 
snail  have  tbe  opening  and  closing  argu- 
ments." After  receiving  tbe  pipe,  appellants 
made  a  payment  of '  $1,000,  and  appellee 
brought  suit  to  recover  the  unpaid  balance 
of  $876.09. 

Appellants  filed  separate  pleas  of  the  gen- 
eral Issue  and  set-off,  alleging  that  they  were 
engaged  in  tbe  business  of  generating  elec- 
tricity by  water  power,  obtained  by  means 
o€  water  conveyed  by  pipe  lines,  and  that  ap- 
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pellee  Bold  them  pipe  to  be  used  for  that 
purpose,  which  pipe  appellee  guarantied  was 
of  a  certain  strength,  quality,  and  thickness, 
of  tbe  very  best  material  In  the  market, 
suitable  for  the  purpose  for  which  it  was 
to  be  employed,  of  sufficient  strength  and  . 
quality  to  carry  water  as  aforesaid,  and  to 
withstand  the  pressure  consequent  upon  the 
transmission  of  such  water;  that  the  pipe 
was  delivered  and  partly  paid  for,  and  ap- 
pellants placed  It  in  position  for  the  trans- 
mission of  such  water,  but  that  the  pipe  was 
not  made  In  accordance  with  the  specifica- 
tions and  requirements  In  the  order  for  the 
same,  nor  was  the  pipe  of  the  strength, 
thickness,  and  quality  guarantied  by  appel- 
lee, nor  was  It  of  sufficient  strength  to  carry 
such  water;  and  that  by  reason  of  the  poor 
quality  of  the  pipe,  and  the  poor,  unskilled, 
and  insufficient  character  of  the  workman- 
ship on  It,  it  burst  repeatedly,  and  caused 
valuable  lands  and  property  of  appellants 
to  be  overflowed,  and,  after  being  repaired, 
burst  repeatedly,  so  that  it  could  not  be 
used  for  the  transmission  of  such  water, 
whereby  the  appellants  were  damaged  to 
the  extent  of  $50,000. 

On  tbe  trial,  appellants  offered  evidence  to 
show  that  Bhodes,  before  giving  his  order, 
showed  to  Mr.  Lee,  the  agent  of  appellee, 
his  contract  with  the  Tellurlde  Company, 
and  the  profile  showing  the  requirements  and 
water  pressure  of  the  contemplated  line;  that 
Lee  understood  that  tbe  pipe  was  to  have  a 
safety  factor  of  5,  and  a  tensile  strength  of 
60,000  pounds  to  the  square  inch,  and  that 
said  material  of  that  quality  would  be  fur- 
nished. They  further  offered  to  show  that 
after  the  failure  of  Rhodes  to  complete  his 
contract,  when  Mr.  Nunn  called  upon  the 
Crane  Company  In  reference  to  the  delivery 
to  appellants  of  the  pipe  on  the  cars  at 
Ophir,  Colo.,  and  mentioned  the  require- 
ments of  the  pipe,  he  was  assured  by  the  rep- 
resentatives of  appellee  that  the  quality  of 
the  pipe  was  the  very  best  Appellants  also 
offered  to  show  that  the  pipe  was  Installed 
and  burst  repeatedly  under  the  water  pres- 
sure, causing  great  damage;  that  the  pipe 
was  apparently  burnt  in  welding,  and  had 
not  the  requisite  tensile  strength,  nor  a  safe- 
ty factor  of  5.  This  evidence  was  admitted 
over  the  objection  of  appellee,  and  after- 
ward stricken  out  by  the  court,  and  the  jury 
were  instructed  to  return  a  verdict  In  favor 
of  appellee  for  $876.09;  the  court  holding 
that  the  contract  was  In  writing,  and  em- 
braced In  the  letters  and  telegrams  herein- 
before set  forth.  On  appeal  the  Appellate 
Court  sustained  the  trial  court;  holding  that 
the  letter  of  appellants  of  February  5,  1897, 
together  with  appellee's  reply  thereto  by  tel- 
egram and  letter  of  February  8,  1897,  consti- 
tute a  written  contract  between  appellants 
and  appellee,  in  which  all  previous  negotia- 
tions were  merged.  To  reverse  that  Judg- 
ment, appellants  now  prosecute  this  further 
appeal,  contending  that  no  contract  Is  shown 
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to  have  been  entered  into  by  both  appel- 
lants; that  the  letters  of  February  5th  and 
8th,  and  the  telegram  of  the  8th,  do  not  con- 
stitute the  agreement  between  the  parties, 
but  that  it  is  to  be  found  in  all  the  negotia- 
tions, oral  and  written,  which  passed  be- 
tween the  parties,  and  that,  even  if  the  let- 
ters of  the  5th  and  8th,  and  the  telegram  of 
the  8th  do  constitute  the  entire  contract,  the 
circumstances  shown  in  evidence  sustain  the 
contention  of  an  implied  warranty  of  the  fit- 
ness of  the  pipe  sold  for  the  purpose  to 
wbich  it  was  to  be  put 

Kraus,  Alschuler  &  Holden,  for  appellants. 
James  H.  Barnard  (B.  M.  Ashcraft  and  E.  M. 
Ashcraft,  Jr.,  of  counsel),  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  The 
action  in  this  case  is  not  brought  upon  the 
contract  between  the  Crane  Company  and 
Rhodes  to  furnish  pipe  to  the  latter  for  the 
pipe  line  he  had  contracted  to  erect  for  the 
Tellurlde  Company,  but  the  suit  is  against 
the  latter  company  and  L.  L.  Nunn,  the  gen- 
eral manager  of  that  company  (appellants 
here),  jointly,  upon  a  contract  for  the  sale  of 
certain  pipe  at  the  time  on  cars  at  Opbir, 
Colo.,  which  had  been  shipped  by  appellee  to 
Rhodes  on  his  contract,  which  he,  by  reason 
of  his  insolvency,  was  unable  to  perform; 
the  pipe  being  thereby  left  upon  the  hands 
of  appellee.  Appellants  contend  that  no 
Joint  contract  by  them  is  shown  by  the  rec- 
ord. We  do  not  think  the  position  can  be 
maintained.  No  plea  in  abatement  or  in  bar 
was  filed,  and  no  proof  offered  on  the  point, 
but,  by  the  stipulation  of  parties  which  was 
filed  on  the  trial,  the  joint  liability  is  admit- 
ted; and  further  discussion  on  the  question 
is  thereby  rendered  unnecessary. 

It  is  again  urged  that  the  Appellate  Court 
erred  in  holding  that  the  letters  of  February 
5th  and  8th,  and  the  telegram  of  February 
Sth,  set  forth  In  the  foregoing  statement, 
constitute  the  entire  contract  between  the 
parties;  it  being  Insisted  that  the  entire 
agreement  is  to  be  found  in  all  the  negotia- 
tions, oral  and  written,  had  between  the  par- 
ties, and  that  appellants  had  the  right  to 
show  an  express  warranty  of  the  pipe  to 
them.  The  questions  as  to  what  writings 
should  be  considered,  and  whether  or  not 
those  considered  constituted  a  written  con- 
tract, and  whether  or  not  the  written  con- 
tract fully  expressed  the  agreement  between 
the  parties,  were  for  the  court  The  rule  Is 
that  when  the  writings  show,  upon  inspec- 
tion, a  complete  legal  obligation,  without  any 
uncertainty  or  ambiguity  as  to  the  object 
and  extent  of  the  engagement  it  is  conclu- 
sively presumed  that  the  whole  agreement 
of  the  parties  was  included  in  the  writings. 
The  fact  that  a  point  has  been  omitted  which 
might  have  been  embodied  therein  will  not 
open  the  door  to  the  admission  of  parol  evi- 
dence in  that  regard.  Seltz  v.  Brewers'  Re- 
frigerating Co.,  141  U.  S.  510,  12  Sup.  Ct  46, 


35  L.  Ed.  837.  In  the  case  at  bar  the  pipe 
in  question  was  on  the  cars  at  Ophir,  where 
it  had  been  consigned  to  Rhodes.  Rhodes 
was  unable  to  take  and  pay  for  It  and  ap- 
pellants began  negotiating  for  its  purchase 
with  a  view  of  completing  the  pipe  line 
themselves,  which  Rhodes  had  abandoned. 
Mr.  Nunn  had  Interviews  with  the  repre- 
sentatives of  the  appellee,  and  exchanged 
letters  and  telegrams  in  relation  to  the  pro- 
posed purchase  by  appellants,  which  finally 
culminated  in  Nunn's  written  offer,  contain- 
ed in  his  letter  to  appellee  dated  February  5, 
1897.  Appellee's  telegram  and  letter  of  the 
8th  of  February,  accepting  the  offer,  closed 
the  deal.  The  rule  is  too  well  recognized  to 
require  citation  of  authorities  that  all  pre- 
liminary negotiations,  whether  oral  or  writ- 
ten, are  merged  in  the  written  contract 
The  offer  by  appellants  to  buy  the  pipe, 
which  appears  in  Nunn's  letter  of  February 
5th,  and  the  stipulation  of  terms  therein  up- 
on which  the  purchase  would  be  made,  con- 
sidered together  with  appellee's  letter  and 
telegram  of  the  8th  accepting  appellants' 
offer,  constitute  a  contract  in  writing  which 
is  clear  and  unambiguous,  both  as  to  its  ob- 
ject and  extent  Considering  these  docu- 
ments alone,  without  any  reference  to  pre- 
vious negotiations,  they  leave  nothing  to  be 
explained.  They  contain  all  the  elements  of 
a  complete  written  contract  If  appellants 
had  desired  any  further  conditions,  It  was 
their  duty  to  have  so  stipulated.  The  fact 
that,  in  their  written  proposal  to  purchase, 
they  require  no  warranty  of  the  pipe,  pre- 
cluded them  from  insisting  upon  It  on  the 
trial. 

It  Is  further  urged  that  conceding  that 
the  letters  and  telegram  of  February  5th  and 
8th  constitute  the  entire  contract  between 
the  parties,  yet  there  Is  an  implied  warran- 
ty that  the  pipe  was  fit  and  suitable  for  the 
purpose  for  which  it  was  intended  to  be 
used.  The  rule  is  that  if  an  article  is  to  be 
made  or  supplied  to  the  order  of  a  purchaser, 
there  is  an  implied  warranty  of  the  fitness  of 
the  article  for  the  special  purpose  designed 
by  the  buyer,  if  that  purpose  be  known  to 
the  vendor;  but  in  the  bargain  and  sale  of 
an  existing  chattel  there  is  not  in  the  ab- 
sence of  fraud,  an  implied  warranty  of  good 
quality  or  condition  of  the  thing  Bold.  Ben- 
jamin on  Sales,  §  647;  Mechem  on  Sales,  ff 
1312-1316;  Kohl  v.  Lindley,  39  111.  195,  89 
Am.  Dec.  294;  Misner  v.  Granger,  4  Gilman, 
69;  Carondelet  Ironworks  v.  Moore,  78  111.  65. 
In  the  case  at  bar  the  chattels  In  controversy 
were  in  existence,  on  the  cars  near  appel- 
lants' works,  where  appellants  passed  them 
frequently  during  the  several  months  they 
lay  there.  That  the  appellants  knew  and 
recognized  that  they  could  determine  by  In- 
spection whether  or  not  the  pipe  would  suit 
them  is  evidenced  by  the  fact  that  in  the 
preliminary  negotiations  for  the  purchase, 
Mr.  Nunn  stated  that  If  the  pipe  should  suit 
their  purpose,  they  would  take  it  and  pay  for 
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it  Where  the  purchaser  of  personal  proper- 
ty sees  the  property  before  taking  posses- 
sion, and  has  every  opportunity  to  inspect 
the  same,  and  no  concealment  is  used  on  the 
part  of  the  seller,  or  representations  made 
by  him  respecting  the  quality  to  induce  the 
purchaser  not  to  examine  the  same,  the  pur- 
chaser cannot  recover  on  the  ground  of 
fraud  and  deceit.  Oarondelet  Ironworks  v. 
Moore,  supra.  In  the  case  at  bar,  we  do  not 
mink  the  evidence  as  to  representations  by 
appellee  of  the  quality  of  the  pipe,  even  if 
admitted,  would  make  such  a  case  of  deceit 
or  false  statements,  knowingly  made,  as 
would  warrant  a  finding  in  favor  of  appel- 
lants, where  it  is  shown  that  they  had  as 
good  opportunity  of  testing  and  inspection 
as  had  appellee.  There  Is  no  evidence  what- 
ever tending  to  prove  that  statements  were 
made  to  appellants  for  the  purpose  of  In- 
ducing them  to  waive  the  inspection  which 
they  first  insisted  on.  The  Crane  Company 
simply  wrote  that  it  would  not  consent  to 
make  the  sale  dependent  upon  inspection  by 
appellants'  engineer.  Here  was  an  existing 
chattel,  which,  in  the  absence  of  an  express 
warranty,  appellants  must  be  held  to  have 
purchased  upon  their  own  inspection,  or,  if 
they  failed  to  do  so,  at  their  own  risk. 

The  Judgment  of  the  Appellate  Court  is 
right,  and  .will  be  affirmed.  Judgment  af- 
firmed. 

(208  111.   401) 

LURIE  et  al.  v   SABATH  et  al* 
(Supreme  Court  of  Illinois.    Feb.  17,  1004.) 

TRUSTS— ESTABLISHMENT— EVIDENCE— SUF- 
FICIENCY—EQUITY— APPEAL. 

1.  On  a  bill  by  an  insolvent  to  establish  a 
trust  for  his  benefit  as  against  purchasers  of 
his  stock  of  goods  and  of  judgments  against  him, 
evidence  examined,  and  held  insufficient  to  es- 
tablish the  trust. 

2.  In  order  to  establish  a  trust,  the  evidence 
must  be  clear  and  satisfactory,  not  only  as  to 
its  existence,  but  as  to  its  terms,  and  condi- 
tions. 

3.  Where  the  testimony  was  taken  in  open 
court  by  the  chancellor,  his  findings  will  not  be 
disturbed,  unless  against  the  clear  weight  of 
the  evidence. 

Appeal  from  Appellate  Court,  First  Dls-> 
trict 

Bill  by  Josef  Lurle  and  another  against 
Adolph  J.  Sabath  and  others.  A  decree  for 
defendants  was  affirmed  by  the  Appellate 
Court  (108  111.  App.  307),  and  plaintiffs  ap- 
peal.   Affirmed. 

Kraus,  Alschuler  &  Holden,  for  appellants. 
John  F.  Holland,  for  appellees. 

WILKIN,  J.  Appellants  filed  their  bill  in 
the  circuit  court  of  Cook  county  against  ap- 
pellees to  establish  a  trust  and  for  an  ac- 
counting. Upon  a  hearing  In  open  court  be- 
fore the  chancellor,  the  bill  was  dismissed 
for  want  of  equity.  An  appeal  was  prayed 
to  the  Appellate  Court  for  the  First  District, 

•Rehearing  denied  April  7,  1804. 


where  that  order  was  affirmed,  and  this  fur- 
ther appeal  is  now  prosecuted. 

There  Is  but  one  question  raised  for  our  de- 
termination, and  that  is  whether  the  allega- 
tions of  the  bill  alleging  the  trust  were  sus- 
tained by  the  evidence. 

In  1802  the  appellant  Josef  Lurle  was  ap- 
pointed by  the  probate  court  of  Cook  county 
executor  of  "the  estate  of  Adolph  Lurie,  and 
at  the  same  time  was  appointed  guardian  of 
Bertha,  Albert,  and  Gottlieb,  the  three  minor 
children  of  the  latter.  Prior  to  his  death, 
Adolph  and  Josef  Lurie  had  been  engaged  in 
the  mercantile  business  in  Chicago,  conduct- 
ing three  stores.  After  the  death  of  Adolph, 
and  after  the  appointment  of  Josef  as  ex- 
ecutor and  guardian,  as  above  stated,  the 
business  was  continued  by  the  latter  until  he 
sold  an  interest  in  the  same  to  his  son  Max 
Lurie,  and  thereafter  the  stores  were  con- 
ducted by  the  father  and  son  as  partners;  the . 
latter,  however,  having  but  a  small  amount 
of  money  invested  therein.  The  firm  met 
with  financial  reverses,  and  finally  failed,  be- 
coming insolvent  On  November  23,  1808, 
the  appellant  Josef  Lurie  filed  in  the  probate 
court  of  Cook  county  his  report  as  guardian, 
of  the  above-named  minors,  showing  an  in- 
debtedness by  him  to  them  of  $24,107.36,  and 
at  the  same  time  asked  that  he  be  relieved  as 
such  guardian,  and  his  successor  appointed. 
His  petition  also  set  forth  that  he  had  no 
property  except  his  interest  in  the  three 
stocks  of  goods,  two  promissory  notes 
amounting  to  $6,500,  and  two  city  lots,  the 
value  of  which  does  not  appear,  incumbered 
for  ?G00.  The  prayer  of  his  petition  was  that 
he  be  permitted  to  turn  said  property  over  to 
his  successor,  and  that  he  be  credited  by  the 
court  with  the  value  thereof.  The  probate 
court  accepted  his  resignation,  and  appointed 
Joseph  Sabath,  one  of  the  appellees,  as  his 
successor,  and  ordered  the  property  turned 
over  to  the  latter,  which  he  was  ordered  to 
hold  until  the  further  order  of  the  court.  The 
same  order  recited  that  the  value  of  said  prop- 
erty should  be  left  for  future  determination 
by  the  court.  Josef  Lurie  turned  over  all  of 
said  property  except  the  three  stocks  of  goods, 
which  he  was  unable  to  deliver  to  his  suc- 
cessor for  the  following  reasons:  Among  the 
creditors  of  appellants  and  Adolph  Lurle  was 
the  firm  of  John  V.  Farwell  &  Co.,  and  on 
November  21,  1808,  they  sued  out  a  writ  of 
attachment,  and  the  same  had  been  levied 
upon  said  stocks  of  goods  by  the  sheriff  of 
Cook  county  on  a  claim  of  $22,000  due  said 
firm.  Immediately  after  that  attachment 
had  been  levied  upon  the  goods,  and  posses- 
sion taken  by  the  sheriff,  negotiations  were 
entered  into,  in  which  it  was  attempted  to  ar- 
rive at  an  agreement  whereby  the  business 
could  be  continued,  but,  on  account  of  fear  of 
involuntary  bankruptcy  proceedings,  no  def- 
inite conclusion  was  reached;  but  on  Decem- 
ber 10,  1808,  it  was  stipulated  by  all  parties 
concerned  that  the  stores  should  be  opened 
by  the  sheriff  for  the  retail  Christmas  trade, 
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and,  as  a  result  of  that  agreement,  $8,000 
was  realized  from  said  stocks  of  merchan- 
dise. In  order  that  the  minors  should  be  al- 
lowed to  receive  their  pro  rata  share  of  what- 
ever was  realized  from  such  sale,  with  the 
other  creditors,  the  said  Josef  Lurie  made 
and  delivered  to  Joseph  Sabath,  as  guardian, 
bis  promissory  note  for  the  sum  of  $24,107.36, 
dated  back  to  November  23,  1808,  due  one 
day  after  date;  being  the  amount  which  he 
owed  the  minors,  as  shown  by  his  report  of 
the  date  of  said  note.  On  December  1,  1898, 
suit  was  begun  by  Sabath  on  that  note,  and 
at  the  same  time  five  other  suits  were  com- 
menced against  the  appellants.  Judgments 
were  rendered  against  them  in  the  six  suits 
for  $48,531.79.  On  November  9,  1898,  one  A. 
J.  Sabath,  who  was  one  of  the  bondsmen  of 
Josef  Lurie  as  guardian,  and  a  man  by  the 
name  of  Alexander,  bought  the  Judgment  of 
.Farwell  &  Co.,  amounting  to  $22,000,  paying 
therefor  $10,500,  and  subsequently  also  pur- 
chased the  judgments  of  certain  other  cred- 
itors. On  December  28,  1898,  the  sheriff  of 
Cook  county  sold  at  public  auction  the  re- 
mainder of  said  stocks  of  goods,  and  the  same 
were  purchased  by  the  same  parties  (that  is, 
A  J.  Sabath  and  Alexander)  for  $14,000,  and 
the,  goods  were  turned  over  to  them  by  said 
sheriff,  and  they  thereafter  retailed  them  in 
their  own  right,  as  owners.  On  December 
29,  1898,  after  the  merchandise  had  been  sold 
and  delivered  to  said  parties  by  the  sheriff, 
the  superior  court  of  Cook  county  entered  an 
order  distributing  the  net  proceeds  of  the 
sale  among  the  Judgment  creditors  of  appel- 
lants, upon  which  distribution  A.  J.  Sabath, 
as  assignee  of  Farwell  &  Co.  and  other  cred- 
itors, received  the  sum  of  $4,537.22.  It  was 
then  contended  by  appellants  that  the  pur- 
chase of  the  Judgments  by  A.  J.  Sabath  and 
Alexander,  and  the  purchase  of  the  merchan- 
dise by  them,  were  in  trust  for  the  benefit  of 
appellants  and  said  minors;  and  accordingly 
this  bill  was  filed  in  the  circuit  court  of  Cook 
county,  alleging  that  an  oral  agreement  was 
entered  into  on  November  23,  1898,  by  Josef 
Lurie  and  Max  Lurie,  of  the  one  part,  and 
Joseph  Sabath,  as  guardian  of  the  three  mi- 
nors, and  A.  J.  Sabath  and  Alexander,  of  the 
other  part,  by  which  the  appellants  trans- 
ferred their  interest  in  the  goods  to  the  said 
A.  J.  Sabath  and  Alexander,  who,  in  con- 
sideration thereof,  agreed  to  buy  up  all  the 
outstanding  claims  with  their  own  money, 
and  sell  the  goods,  and,  after  reimbursing 
themselves,  to  turn  over  the  balance  to  pay 
the  indebtedness  of  Josef  Lurie,  and  to  ac- 
count to  the  said  appellants  for  any  sum  re- 
maining. The  allegations  of  the  bill  were 
specifically  denied  by  appellees,  thus  forming 
the  issue  presented  to  us  for  decision. 

The  law  is  that,  in  order  to  establish  the 
trust,  the  evidence  offered  by  complainants 
below  must  have  been  clear  and  satisfactory, 
not  only  as  to  the  existence  of  the  trust,  but 
also  as  to  its  terms  and  conditions.  Furber 
v.  Page,  143  111.  622,  32  N.  B.  444;   Francis 


T.  Roades,  146  III.  635,  35  N.  E.  232;  Towle 
v.  Wadswortb,  147  111.  80,  30  N.  E.  602, 
35  N.  E  73.  The  bill  alleges  that  the  trust 
was  created  on  November  23,  1898,  and  an 
instrument  in  writing  is  set  up  in  the  bill, 
purporting  to  contain  all  of  Its  terms  and' 
conditions;  but,  under  the  undisputed  facts 
of  the  case,  it  is  clear  that  no  trust  was  or 
could  nave  been  created  at  that  time,  and,  if 
It  was  created  at  all,  it  must  have  been  not 
earlier  than  December  8th  of  that  year;  and 
the  condition  of  the  property  on  the  latter 
date  was  such  that  we  are  unable  to  under- 
stand how  the  parties  could  have  anticipated 
the  subsequent  events  which  occurred,  and 
entered  into  the  alleged  agreement  On  that 
date  (December  8tb)  the  property  was  in  the 
hands  of  the  sheriff  under  attachment,  and 
negotiations  were  then  pending  between  the 
parties  and  Farwell  &  Co.  for  a  settlement. 
At  that  time  the  Judgment  against  Lurie 
had  not  been  purchased  by  A.  J.  Sabath  and 
Alexander,  nor  had  any  of  the  goods  been 
sold  by  the  sheriff.  The  negotiations  between 
the  parties  resulted  in  no  agreement  what- 
ever, and  the  property  'was  subsequently  sold, 
as  above  stated.  It  is  clear  from  the  evidence 
that  the  writing  set  up  in  the  bill  was  not 
prepared  on  December  8th,  but  was  drawn 
up  some  30  or  40  days  after  that  date  from 
a  memorandum  kept  by  one  of  the  attorneys, 
and  was  never  signed  by  A.  J.  Sabath  and 
Alexander,  or  either  of  them,  and,  if  pre- 
sented to  them  for  their  signatures,  they  re- 
fused to  sign  it;  nor  was  it  signed  by  Joseph 
Sabath,  the  guardian.  Manifestly,  he  could 
only  have  executed  such  an  agreement  under 
the  authority  of  the  probate  court,  and  no  such 
authority  was  given  him.  The  contention 
that  the  order  of  that  court  on  November 
23,  1898,  directing  him,  as  guardian  for  the 
minor  children,  successor  to  Josef  Lurie,  to 
take  possession  of  the  property,  which  ex- 
ceeded In  value  the  liability  of  Lurie  to  the 
minors,  authorized  and  made  it  his  duty  to 
enter  into  the  alleged  agreement,  is  wholly 
untenable.  That  order  authorized  the  suc- 
cessor of  Josef  Lurie  to  take  charge  of  all 
the  property  then  in  the  possession  of  Josef 
Lurie,  but  this  property  was  not  then  in  his 
possession,  and  was  subsequently  sold  with- 
out its  having  been  returned  to  him.  If  the 
contention  of  appellants  is  true,  the  probate 
court  by  its  order  attempted  to  authorize  the 
guardian  to  accept,  in  full  payment  of  all 
claims  due  his  wards,  goods  which  were  then 
in  the  possession  of  the  sheriff  of  Cook  coun- 
ty under  writs  of  attachment  aggregating  in 
amount  much  more  than  was  realised  from 
their  sale. 

Appellants  also  insist  that  the  sheriff's  sale 
is  evidence  of  the  existence  of  the  alleged 
trust,  for  the  reason  that  the  goods  were 
sold  for  a  sum  far  less  than  their  actual 
value;  and  they  say  that,  by  reason  of  the 
trust  agreement  competition  was  stifled,  and 
they  (the  appellants)  did  not  attempt  to  pro- 
tect said  goods  from  being  sacrificed.    The  er- 
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idence,  however,  shows  that  the  goods  were 
variously  estimated  in  value  at  from  $30,000 
to  $40,000,  and  that  at  the  sheriff's  sale  they 
brought  $22,834.  The  Bale  was  made  In  the 
usual  manner  of  conducting  sheriff's  sales  of 
that  kind— that  Is,  the  goods  were  sold  at 
auction  to  the  highest  bidder,  different  persons 
bidding  on  them;  and  It  is  not  true,  as  we 
understand  the  evidence,  that  they  were  sold 
at  a  sacrifice  or  for  an  inadequate  price  at 
such  forced  sale,  nor  does  it  satisfactorily  ap- 
pear that  the  appellants  bad  the  ability  or 
could  have  made  them  sell  for  a  higher  price. 
The  action  of  A.  J.  Sabath  and  Alexander  in 
buying  them  was  consistent  with  their  inter- 
ests. They  sustained  no  legal,  substantial,  or 
trust  relations  to  the  minors.  A.  J.  Sabath 
was  one  of  the  bondsmen  of  Josef  .Lurie  as 
guardian,  who  had  become  insolvent,  and  his 
bondsmen  liable  for  bis  misappropriation  of 
the  minors'  money.  The  action  of  A.  J. 
Sabath  in  buying  the  goods  was  doubtless 
with  a  purpose  to  save  himself  from  as  much 
loss  as  he  could  upon  that  bond.  All  that  be 
did  was  perfectly  consistent  with  that  pur- 
pose, and  affords  no  evidence  whatever  of 
an  existing  trust  as  alleged  in  the  bill. 

The  evidence  also  strongly  tends  to  show 
that  this  alleged  trust  was  an  afterthought 
on  the  part  of  Josef  Lurie,  who  had  improp- 
erly used  the  money  of  his  wards  in  his  own 
business,  and  thereby  lost  it    He  was  hope- 
lessly insolvent,  and  his  bondsmen  were  lia- 
ble for  the  balance  due  his  wards.    On  April 
26,  1900,  and  on  June  15th  of  that  year,  not- 
withstanding his  former  report  of  November 
23,   1898,  he  filed  petitions  in   the  probate 
court  in  which  he  claimed  that  the  deficiency 
in  his  account  as  guardian  was  caused  by  the 
natural  loss  and  decline  of  the  mercantile 
business,  and  not  through  any  wrongful  act 
or  fraud  on  his  part;  and  in  those  petitions 
he  also  claimed  that  the  property  turned  over 
to  bis  successor  largely  exceeded  in  value  the 
amount  of  his  liabilities  to  his  wards,  and 
asked  the  court  to  determine  the  amount  of 
credit  he  was  entitled  to,  and  to  discharge 
him  and  cancel  his  bond.    In  neither  of  these 
petitions  did  he  say  anything  about  a  trust 
liavtng  been  created  between  the  parties  to 
this  suit  although,  according  to  his  bill,  the 
trust  agreement  had  been  entered  Into  on 
November  23,  1898. 

We  think  the  testimony  in  this  record  clear- 
ly preponderates  in  favor  of  the  appellees. 
Bat  even  if  it  could  be  held  otherwise,  the 
witnesses  appeared  and  gave  their  testimony 
In  open  court,  in  the  hearing  and  presence  of 
the  chancellor;  and  the  rule  in  such  case,  as 
often  announced  by  this  court  is  that  his  find- 
ing ■will  not  be  disturbed  unless  it  can  be 
said  that  it  Is  against  the  clear  weight  of  the 
evidence. 

We  are  satisfied  that  the  decree  of  the  cir- 
cuit court  was  in  conformity  with  the  law  and 
tbe  facts  of  the  case,  and  that  it  was  prop- 
erly affirmed  by  the  Appellate  Court  Judg- 
ment affirmed. 


(208  IU.  192) 

VOCKB  v.  CITY  OP  CHICAGO.* 
(Supreme  Court  of  Illinois.    Feb.  17,  1904) 

•HIGHWAYS  —  IN TUBY  — TBIAL  —  STATEMENT    OF 
LAW  OF  COUNSEL— INSTRUCTIONS. 

1.  While  counsel  may  state  to  the  jury  what 
they  believe  the  law  to  be,  and  base  arguments 
thereon,  it  is  the  jury's  duty  to  decide  the  case 
according  to  the  law  as  given  by  the  court. 

2.  Where  the  record  does  not  show  the  state- 
ments of  counsel  to  the  jury  as  to  the  law,  it 
will  be  presumed  that  they  warranted  an  in- 
struction that  the  jury  should  consider  only  the 
law  as  given  by  the  court,  and  not  as  stated 
by  the  counsel. 

3.  An  instruction  that  a  person  who  uses  a 
public  street,  and  is  familiar  with  it,  must  use 
reasonable  care  in  proportion  to  any  danger 
known  to  him,  and  that,  therefore,  if  one  in- 
jured saw,  or  by  reasonable  care  could  have 
seen,  the  danger,  then  he  was  bound  to  exer- 
cise ordinary  care  in  view  of  all  the  circum- 
stances, was  erroneous,  being  confusing  and 
misleading. 

4.  Where  undisputed  evidence  showed  that  one 
driving  along  a  street  was  thrown  from  his 
buggy  and  dragged  some  distance,  and  a  wheel 
passed  over  him,  and  evidence  conflicted  as  to 
whether  ruptures  which  he  had  were  caused  by 
the  accident,  an  instruction  that,  if  the  in- 
juries were  not  caused  by  the  accident,  there 
could  be  no  recovery,  was  erroneous,  as  bar- 
ring a  recovery  for  the  injuries  which  were  un- 
disputed. 

Magruder,  J.,  dissenting. 

Error  to  Appellate  Court  First  District 
Action  by  Herman  Vocke  against  the  city 
of  Chicago.  From  a  judgment  of  the  Appel- 
late Court  affirming  a  judgment  of  the  su- 
perior court  in  favor  of  defendant  plaintiff 
brings  error.     Reversed. 

James  O.  McShane,  for  plaintiff  in  error. 
John  F.  Smulskl,  City  Atty.  (Wm.  J.  Staple- 
ton,  of  counsel),  for  defendant  in  error. 

CARTWRIGHT,  J.  Herman  Vocke,  plain- 
tiff in  error,  brought  suit  in  the  superior 
court  of  Cook  county  against  the  city  of  Chi- 
cago, defendant  in  error;  for  personal  In- 
juries received  by  him  while  driving  along 
Ashland  avenue  in  said  city.  The  declara- 
tion charged  the  defendant  with  negligence 
in  permitting  a  large  hole  to  be  and  remain 
In  said  avenue,  and  alleged  that  in  conse- 
quence thereof  plaintiff  was  thrown  from  his 
vehicle  to  tbe  ground,  and  dragged  a  consid- 
erable distance,  and  that  one  of  the  wheels 
passed  over  his  body,  causing  serious  and  per- 
manent external  and  internal  injuries.  There 
was  a  plea  of  the  general  issue,  and  on  a  trial 
the  Jury  returned  a  verdict  of  not  guilty. 
The  court  entered  judgment  on  the  verdict 
and  a  writ  of  error  was  sued  out  from  the 
Appellate  Court  for  the  First  District  where, 
upon  a  review  of  the  record,  the  Judgment 
was  affirmed,  and  a  certificate  of  importance 
was  granted. 

The  facts  proved  at  the  trial  were  as  fol- 
lows: Plaintiff  was  engaged  in  delivering 
newspapers  twice  a  day  with  a  horse  and 
newspaper  cart    He  had  finished  delivering 


•Rehearing  denied  April  1,  ISM, 
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bis  evening  papers  on  April  12,  1900,  and 
was  driving  north,  at  about  7:30  p.  m.,  on 
Ashland  avenue,  to  Forty-Eighth  street.  In 
front  of  No.  5025  Ashland  avenue  there  was 
a  hole  in  the  pavement  about  six  feet  wide 
east  and  west  and  two  feet  north  and  south. 
The  street  was  paved  with  wooden  blocks, 
and  the  place  had  been  in  bad  condition  for 
several  months  at  least.  The  edges  of  the 
blocks  around  the  hole  would  be  worn  until 
new  blocks  came  out  and  others  in  turn 
became  worn  and  loosened.  There  were 
street  car  tracks' in  the  street,  and  the  hole 
was  about  four  feet  east  of  them.  It  was 
dark,  and  plaintiff  was  driving  on  a  trot, 
with  the  west  wheel  of  his  cart  on  the  east 
car  track,  when  the  east  wheel  dropped  into 
the  hole,  and  he  was  thrown  out.  He  held 
to  the  reins,  and  was  dragged  a  considerable 
distance,  and  one  of  the  wheels  passed  over 
him.  The  next  day  he  was  about  his  busi- 
ness, but  had  a  boy  to  deliver  the  papers 
while  be  drove  the  horse.  He  had  an  old 
rupture,  which  had  existed  for  seven  or  eight 
years,  but  there  were  two  new  ruptures, 
caused,  as  he  claimed,  by  the  accident  The 
testimony  of  the  two  doctors  produced  at  the 
trial  differed  as  to  the  cause  of  such  new 
ruptures;  the  doctor  for  plaintiff  testifying 
that  they  might  have  been  caused  by  the  ac- 
cident and  external  injury,  while  the  doctor 
for  the  defendant  testified  that  they  could 
not  have  been  caused  from  pressure  without, 
but  resulted  from  pressure  within.  The  evi- 
dence as  to  the  hole  in  question  varied  but 
little,  most  of  the  witnesses  saying  it  was 
about  six  inches  deep— the  depth  of  the 
blocks  which  had  come  out.  Plaintiff  testi- 
fied that  it  was  a  foot  deep. 

The  errors  assigned  consist  in  the  giving 
of  instructions  at  the  request  of  defendant 
One  of  the  instructions  so  given  was  as  fol- 
lows: "The  court  instructs  the  jury  that  in 
considering  this  case  it  is  not  only  your  duty 
to  decide  the  case  according  to  the  weight 
of  the  evidence,  but  it  is  also  your  duty  to 
decide  it  according  to  the  law  as  given  you 
by  the  court,  applied  to  the  evidence.  While 
it  is  true,  as  a  matter  of  law,  that  the  attor- 
neys for  the  respective  parties  may  state  to 
you  what  they  believe  the  law  to  be,  and 
base  arguments  thereon,  still,  under  your 
oaths  and  under  the  law,  you  have  no  right 
to  consider  anything  as  law  except  it  be 
given  you  by  the  court;  and  you  have  no 
right  to  take  the  statement  of  any  attorney 
as  to  what  the  law  is,  except  the  court  gives 
you  an  Instruction  to  the  same  effect;  or, 
in  other  words;  you  should  consider  only  that 
as  law  as  given  you  by  the  court,  and  decide 
the  case  accordingly."  It  is  the  exclusive 
province  of  the  court  to  decide  all  questions 
of  law  arising  upon  a  trial,  and  to  instruct  the 
Jury  as  to  the  law.  It  is  not  the  function  of 
counsel  to  instruct  the  Jury,  in  argument  or 
otherwise,  and,  if  they  desire  to  have  the 
Jury  informed  as  to  the  law  applicable  to  a 
given  state  of  facts,  they  must  present  an 


instruction  to  the  court  tor  that  purpose. 
This  instruction  was  correct  in  telling  the 
Jury  that  it  was  their  duty  to  decide  the  case 
according  to  the  law  as  given  by  the  court, 
and  it  also  recognized  the  privilege  of  coun- 
sel to  state  what  they  believed  the  law  to  be, 
and  to  base  arguments  thereon.  It  may  be 
that  in  making  such  statements  the  counsel 
may  agree  as  to  the  law,  and  it  may  be  cor- 
rectly stated,  so  that  it  might  be  error  to 
give  an  instruction  of  this  character.  The 
course  of  counsel  in  argument  however,  may 
be  such  as  to  require  such  an  instruction, 
and  in  this  case  we  have  no  means  of  know- 
ing what  the  statements  of  counsel  as  to  the 
law  were.  Error  is  not  presumed,  and,  as 
the  record  does  not  show  the  statements  of 
counsel  as  to  the  law,  we  must  assume  that 
the  instruction  was  necessary  and  proper. 
Assertions  and  argument  to  the  Jury  by  coun- 
sel as  to  the  law  cannot  be  made  to  take  the 
place  of  instructions  by  the  court 

Another  Instruction  given  at  the  request  of 
defendant  is  as  follows:  "A  person  who  uses 
a  public  street,  and  is  familiar  with  the  con- 
dition of  the  same,  must  exercise  reasona- 
ble care  in  proportion  to  the  danger,  if  any, 
known  to  him;  and  therefore,  if  you  believe 
from  the  evidence  that  at  the  place  of  the  al- 
leged injury  to  the  plaintiff  there  was  a 
dangerous  condition,  and  that  the  plaintiff 
saw,  or  by  the  use  of  reasonable  care  could 
have  seen,  the  place  complained  of,  then 
he  was  bound  to  exercise  ordinary  care  on 
his  part  in  view  of  all  the  circumstances: 
and  if  you  believe  from  the  evidence  that  be 
was  injured  through  failure  to  exercise  ordi- 
nary care,  then,  no  matter  how  much  the 
authorities  of  the  city  in  charge  of  its  streets 
have  neglected  their  duty,  no  recovery  can  be 
had  by  the  plaintiff  In  this  suit,  and  in  such 
case  you  should  find  the  defendant,  the  city 
of  Chicago,  not  guilty."  It  is  a  primary  rule 
that  Instructions  must  be  clear,  concise,  and 
plain,  so  as  to  be  readily  understood  by  the 
Jury.  This  instruction  is  a  vague,  obscure, 
disjointed  statement,  rather  calculated  to  mis- 
lead the  Jury  than  to  enlighten  them.  Its 
first  statement  Is  that  a  person  using  a  public 
street  who  is  familiar  with  its  condition, 
must  exercise  reasonable  care  in  proportion 
to  the  danger,  if  any,  known  to  him.  This 
is  a  correct  statement  of  the  law.  If  one 
knows  of  the  dangerous  condition  of  a  street 
he  must  exercise  reasonable  care  in  propor- 
tion to  the  known  danger.  That  fact  would 
call  for  the  exercise  of  a  higher  degree  of  care 
than  would  be  required  in  the.  absence  of 
such  knowledge,  or  where  the  person  using 
the  street  would  have  a  light  to  presume  that 
It  was  reasonably  safe.  By  the  language 
of  the  instruction  the  next  proposition  is 
based  on  that  rule,  and  the  statement  Is 
that  therefore  (1.  e.,  for  that  reason,  or  In 
consequence  of  that  rule),  if  the  Jury  be- 
lieved from  the  evidence  that  the  plaintiff 
saw,  or  by  the  use  of  reasonable  care  could 
have  seen,  the  place  complained  of,  he  was 
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bound  to  exercise  ordinary  care  on  bis  part, 
In  view  of  all  the  circumstances.  We-  do  not 
understand  what  connection  the  rule  as  to 
actual  familiarity  with  the  condition  of  the 
street  had  with  the  ability  of  plaintiff  to  see 
the  place  complained  of,  with  the  use  of 
reasonable  care,  If  he  did  not  In  fact  see  It 
Tbe  two  propositions  are  not  connected,  and 
one  does  not  follow  from  the  other.  The 
presumption  of  law  is  that  a  city  will  per- 
form its  duty,  and  the  law  Imposes  no  duty 
on  a  traveler  using  a  public  street  to  antici- 
pate negligence  on  the  part  of  the  city.  He 
must  use  reasonable  care  for  his  own  safety, 
but  has  a  right  to  assume  that  the  city  has 
exercised  ordinary  care  to  keep  the  street  in 
an  ordinarily  safe  condition  for  persons  using 
such  degree  of  care.  There  was  no  Instruc- 
tion given  In  the  case  informing  the  Jury 
either  as  to  the  presumption  of  law  or  what 
would  constitute  reasonable  care  on  the  part 
of  one  using  a  street.  Plaintiff  was  bound 
to  exercise  ordinary  care  for  his  own  safety 
in  view  of  all  the  circumstances,  but  to  tell 
the  Jury  that  he  must  exercise  reasonable  care 
in  proportion  to  the  danger  if  he  was  familiar 
with  the  street,  and  that  if,  by  the  exercise 
of  reasonable  care,  he  could  have  seen  the 
place,  then  he  must  exercise  reasonable  care 
In  view  of  all  the  circumstances,  was  both 
confusing  and  misleading. 

Another  instruction  given  was  as  follows: 
"The  court  instructs  the  Jury  that  the  plain- 
tiff In  this  case  Is  not  entitled  to  recover  for 
any  injuries,  infirmity,  or  sickness.  If  such 
there  were,  occurring  at  any  time. other  than 
the  time  of  the  accident  alleged  in  this  case. 
The  Jury  are  further  instructed  that  if  you 
believe  from  the  evidence  that  the  plaintiff 
has  failed  to  establish  the  fact  that  his  alleg- 
ed injuries  or  infirmities  are  the  result  of  and 
were  caused  by  the  accident  alleged  in  this 
case  by  a  preponderance  or  greater  weight 
of  the  evidence,  then  you  should  find  the 
defendant  not  guilty."  There  was  a  contro- 
versy over  the  question  whether  the  two  later 
ruptures  were  caused  by  the  accident,  but 
there  was  no  conflict  in  the  testimony  on  the 
question  that  he  suffered  some  injury  from 
being  thrown  out  of  the  cart  and  dragged. 
A  Jury  would  naturally  understand  this  in- 
struction as  applying  to  the  ruptures;  but, 
if  the  Jury  concluded  that  they  were  not 
caused  by  the  accident,  that  fact  would  not 
be  a  warrant  for  a  verdict  for  the  defendant, 
freeing  It  from  ajl  liability.  The  injuries, 
which  were  not  disputed,  may  have  been  very 
slight,  but,  If  there  was  a  liability,  plaintiff 
was  entitled  to  some  damages.  Under  the 
evidence  the  Instruction  should  not  have  been 
given  in  that  form. 

The  Judgments  of  the  superior  court  and 
Appellate  Court  are  reversed,  and  the  cause 
Is"  remanded  to  tbe  superior  court  Reversed 
and  remanded. 

MAGRUDER,  J.,  dissenting. 


(M»  UL  MS) 

BURKB  v;  SNIVBLT  «t  •!.• 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

CONSTITUTIONAL  LAW  —  CANALS  —  APPROPRIA- 
TIONS—ACTIONS— PABTIE8. 

1.  A  bill  seeking  to  restrain  the  commissioners 
of  the  Illinois  &  Michigan  Canal  and  certain 
public  officials  from  applying  certain  sums  of 
money  appropriated  to  the  maintenance  of  the 
canal  by  an  act  of  the  General  Assembly  (Laws 
1903,  p.  45),  on  the  ground  that  the  act  was 
illegal  and  that  the  appropriation  was  not  war- 
ranted by  law,  was  not  a  suit  against  the  state 
within  the  prohibition  of  Const.  1870,  art.  4,  { 
26,  declaring  that  the  state  shall  not  be  made  a 
party  to  any  action  at  law  or  suit  in  chancery. 

2.  Const.  1870,  g  3  (Starr  &  C.  Ann.  St.  1896, 
p.  200),  provides  that  the  Illinois  &  Michigan 
Canal  shall  never  be  sold  or  leased  until  tbe 
specific  proposition  for  the  sale  or  lease  thereof 
shall  first  have  been  submitted  to  a  vote  of  the 
people  of  the  state  at  a  general  election,  and 
nave  been  approved  by  a  majority  of  all  the 
votes  polled  at  such  election ;  that  the  Gen- 
eral Assembly  shall  never  loan  the  credit  of  the 
state,  or  make  appropriations  from  the  treasury 
thereof,  in  aid  of  railroads  or  canals ;  provid- 
ed that  any  surplus  earnings  of  any  canal  may 
be  appropriated  for  its  enlargement  or  exten- 
sion. Held,  that  the  Legislature  had  power  to 
operate  the  canal  only  to  the  extent  that  the  in- 
come therefrom  would  defray  the  expenses,  and 
that  no  moneys  should  be  appropriated  from  tbe 
treasury  of  the  state  in  aid  of  its  operation, 
maintenance,  or  preservation,  and  hence  that 
Laws  1903,  p.  45,  appropriating  money  for  that 
purpose,  was  illegal. 

3.  On  a  bill  by  a  taxpayer  to  restrain  state 
officials  from  appropriating  money  to  the  main- 
tenance of  the  Illinois  &  Michigan  Canal  con- 
trary to  Const.  1870,  i  8  (Starr  &  C.  Ann.  St. 
1896,  p.  200),  defendants  could  not  make  the 
objection  that  the  provision  of  the  state  Con- 
stitution forbidding  appropriation  was  void  as 
impairing  the  obligation  of  a  contract,  contrary 
to  the  federal  Constitution,  because  the  grant 
of  lands  by  the  federal  government  in  aid  of  the 
canal  was  conditioned  on  it  being  maintained  by 
the  state,  as  the  defendants  had  no  interest  in 
the  enforcement  of  the  obligation  of  the  con- 
tract 

Hand,  a  J.,  and  Wilkin,  J.,  dissenting. 

Appeal  from  Circuit  Court  Sangamon 
County;  J.  A.  Creighton,  Judge. 

Bill  by  Richard  E.  Burke  against  Clarence 
E.  Snively  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.    Reversed. 

Darrow  &  Masters,  for  appellant  H.  J. 
Hamlin,  Atty.  Gen.  (Joseph  N.  Carter,  of 
counsel),  for  appellees. 

BOGGS,  J.  This  was  a  bill  in  chancery 
filed  In  the  circuit  court  of  Sangamon  county 
by  tbe  appellant  against  the  appellees  Snive- 
ly, Newton,  and  Sackett  in  their  official  ca- 
pacity as  commissioners  of  the  Illinois  & 
Michigan  Canal,  and  the  appellee  James  S. 
McCullough,  as  Auditor  of -Public  Accounts 
of  the  State,  and  the  appellee  Fred  A.  Busse, 
as  Treasurer  of  the  State,  to  restrain  the 
said  Auditor  of  Public  Accounts  from  draw- 
ing his  warrant  In  favor  of  the  said  canal 
commissioners   for  certain  sums  of  money 

•Rehearing  denied  April  7,  1904. 

\  Z.  See  Constitutional  Law,  vol.  10,  Cent  Dig.  {  40. 
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appropriated  by  an  act  of  the  General  As- 
sembly approved  May  15,  1903  (Laws  1903, 
p.  46),  for  the  maintenance  and  protection  of 
the  Illinois  &  Michigan  Canal,  and  for  the 
necessary  and  extraordinary  expenses  there- 
of, and  enjoining  the  said  State  Treasurer 
from  paying  any  moneys  out  of  the  public 
funds  of  the  state  on  any  such  warrant, 
should  one  be  or  have  been  drawn.  A  tem- 
porary injunction  was  issued  as  prayed.  The 
defendants  to  the  bill  filed  a  Joint  answer 
thereto.  The  answer  was  accompanied  by 
the  affidavits  of  several  persons,  containing 
statements  pertinent  to  matters  alleged  in 
the  answer.  A  general  replication  was  filed 
to  the  answer.  The  cause  was  submitted  to 
the  chancellor  upon  the1  bill,  answer,  and  affi- 
davits filed  therewith,  the  replication  to  the 
answer,  and  a  stipulation  of  the  parties,  in 
substance,  as  follows:  That  the  bill  of  com- 
plaint, as  verified  under  oath  of  said  com- 
plainant, shall  be  considered  as  the  evidence 
on  his  part;  that  the  answer  of  said  defend- 
ants, verified,  together  with  the  affidavits 
thereof,  shall  be  considered  as  the  evidence 
of  one  witness,  if  competent  and  received  by 
the  court,  as  to  substance,  on  the  part  of  the 
defendants;  and  that  the  court  shall  consider 
the  averments  of  said  bill  and  answer,  and 
the  statements  In  said  affidavits,  as  evidence 
offered  by  the  respective  parties,  and  give  to 
the  same  the  same  force  and  effect  as  though 
the  testimony  of  said  parties  was  taken  in 
open  court.  The  court  overruled  a  motion 
entered  by  the  appellant  to  strike  the  affida- 
vits from  the  files,  to  which  ruling  exception 
was  entered,  and  the  appellant  thereupon 
gave  In  evidence  his  bill,  duly  verified,  and 
the  appellees  read  in  evidence  their  answer 
thereto  and  the  affidavits  filed  in  support  of 
the  answer.  The  decree  of  the  court  was 
that  the  bill  should  be  dismissed  and  the  in- 
junction dissolved,  from  which  decree  the 
appellant  has  prosecuted  this  appeal. 

The  General  Assembly  of  the  state,  at  its 
session  in  1903,  adopted  statutes  authorizing 
the  appropriation  of  $152,950  from  the  public 
moneys  of  the  state  for  the  purpose  of  pro- 
viding means  for  maintaining  the  Illinois  & 
Michigan  Canal  In  a  navigable  condition, 
and  maintaining  and  operating  the  Bridge- 
port pumping  station  and  dredging  the 
steamboat  channel  and  basin  at  La  Salle. 
The  act  authorized  the  Auditor  of  Public  Ac- 
counts, on  receipt  of  the  certificate  of  the 
canal  commissioners  showing  that  the  mon- 
eys are  needed  for  the  purposes  for  which 
the  same  were  appropriated,  to  draw  his 
warrant  on  the  State  Treasurer  in  favor  of 
the  canal  commissioners  for  such  sums  so 
appropriated.  The  bill  alleges  that  the  com- 
plainant is  a  citizen  of  the  state  of  Illinois, 
and  the  owner  of  real  and  personal  property 
which  is  subject  to  taxation  in  said  state 
and  is  taxed  therein,  and  further  alleges  that 
such  appropriations  of  the  public  moneys  are 
prohibited  by  the  provisions  of  the  Constitu- 
tion of  1870    with  reference  to  canals,  and 


that  the  acts  of  the  Legislature  authorizing 
such  appropriations  of  the  public  moneys  are 
therefore  void,  and  the  prayer  of  the  bill  is 
that  such  alleged  misappropriation  of  the 
moneys  of  the  state  be  restrained  and  en- 
Joined.  Appellees  contend  the  bill  Is  a  suit 
against  the  state  of  Illinois,  and  should  be 
dismissed  for  the  reason  that  section  26  of 
article  4  of  the  Constitution  of  1870  declares 
the  state  shall  not  be  made  a  party  to  any 
action  at  law  or  suit  In  chancery. 

The  bill  is  not  a  suit  against  the  state.  It 
does  not  implead  or  ask  any  relief  against 
the  state.  The  relief  asked  is  that  officials 
of  the  state  charged  by  law  with  the  per- 
formance of  official  duties  be  restrained  from 
a  misuse  of  moneys  intrusted  to  them,  or 
from  applying  such  moneys  to  purposes  not 
warranted  by  law.  The  question  to  be  de- 
termined is  whether  the  state  has,  by  law, 
authorized  the  payment  from  the -public 
funds  of  sums  of  money  to  the  commission- 
ers of  the  canal,  to  be  used  in  keeping  in  re- 
pair, Improving,  maintaining,  and  operating 
the  Illinois  &  Michigan  CanaL  In  equity  tbe 
money  In  the  state  treasury  is  the  money  of 
the  people  of  the  state,  and  suits  by  a  tax- 
payer to  restrain  the  misappropriation  by 
public  officers  of  such  money  to  an  unauthor- 
ized purpose  are  not  suits  against  the  state. 
We  have  frequently  maintained  the  jurisdic- 
tion of  courts  of  equity  to  entertain  bills  in 
behalf  of  taxpayers  to  restrain  misappropri- 
ation of  funds  by  public  authorities.  Littler 
v.  Jayne,  124  III.  123,  16  N.  E.  374;  Adams 
v.  Brenan,  177  III.  194,  52  N.  E.  314,  42  H 
R.  A.  718,  69  Am.  St  Rep.  222.  In  Burritt  v. 
Commissioners  of  State  Contracts,  120  TJL 
322,  11  N.  E.  180,  this  court  entertained  an 
original  petition  for  a  writ  of  mandamus  to 
compel  the  commissioners  to  provide  the  pe- 
titioner, who  was  a  justice  of  the  peace, 
with  a  certain  legal  publication,  to  be  paid 
for  out  of  public  moneys,  and  considered  the 
contention  on  Its  merits.  In  German  Alli- 
ance Ins.  Co.  v.  Van  Cleave,  191  111.  410,  61 
N.  E.  94,  we  upheld  the  jurisdiction  of  a 
court  of  chancery  to  restrain  the  insurance 
commissioner  from  paying  to  the  Treasurer 
of  the  State  moneys  collected  as  taxes  from 
certain  insurance  companies,  and  to  enjoin 
the  State  Treasurer  from  receiving  such 
taxes. 

Public  officials  of  the  state  who  are  char- 
ged by  law  with  the  duty  of  granting  cer- 
tificates or  warrants  purporting  to  authorize 
the  payment  of  moneys  from  the  treasury  of 
the  state  may  be  restrained  from  Issuing 
certificates  or  warrants  for  the  payment  of 
the  public  money  for  any  other  than  pur- 
poses for  which  such  moneys  may  be  lawful- 
ly used,  and  the  Treasurer  of  the  State  may 
be  enjoined  from  paying  public  funds  for 
purposes  or  objects  not  authorized  by  law. 
An  unconstitutional  statute  Is  not  law,  and 
an  appropriation  of  public  funds  in  pursu- 
ance of  an  unconstitutional  statute  Is  a  mis- 
use of  funds,  which  may  be  restrained  by  in- 
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Junction.  Suits  of  that  character,  such  as 
bills  to  enjoin  the  Governor,  Secretary  of 
State,  and  Treasurer  of  State  from  selling 
lands  of  the  state  under  an  unconstitutional 
statute  (Pennoyer  v.  McGonnaughy,  140  U. 
8.  1,  11  Sup.  Ot  699,  35  L.  Ed.  363),  a  suit 
against  the  Governor  and  other  state  officers 
to  restrain  the  issuing  of  a  bond  in  violation 
of  a  statute  (Louisiana  Board  v.  McComb,  92 
U.  S.  531,  23  L.  Ed.  623),  and  a  suit  against 
the  Auditor  of  a  state  to  restrain  the  execu- 
tion of  an  unconstitutional  statute  (Osbora  v. 
Bank  of  the  United  States,  9  Wheat  738,  6 
L.  Ed.  204),  have  been  held  not  suits  against 
the  state,  and  uot  violative  of  constitutional 
provisions  against  impleading  the  state  in 
any  action  at  law  or  suit  in  chancery.  We 
may  therefore  consider  the  contention  of 
the  appellant  that  the  General  Assembly  was 
wanting  in  power  to  authorize  the  public 
moneys  to  be  taken  out  of  the  treasury  of 
the  state  and  applied  to  maintenance  and 
operation  of  the  Illinois  &  Michigan  Canal. 
The  General  Assembly  possesses  full,  plenary 
power  of  legislation,  in  the  absence  of  some 
Inhibitory  constitutional  provision.  It  is  com- 
posed of  representatives  of  the  people  of 
the  state,  and  may  therefore  exercise  every 
legislative  function  not  denied  it  by  the  Con- 
stitution, and  not  delegated  to  some  other 
department  of  the  state  government 

The  contention  of  the  appellant  is  that  the 
provision  of  the  Constitution  of  1870  which 
relates  to  the  Illinois  &  Michigan  Canal  pro- 
hibits the  Legislature  from  making  any  ap- 
propriations from  the  Treasury  of  the  State 
for  the  maintenance  and  operation  of  the 
Illinois  &  Michigan  Canal,  or  for  the  ordinary 
and  necessary  or  extraordinary  expenses  of 
the  canal.  The  constitutional  provision  re- 
ferred to  reads  as  follows:  "The  Illinois  and 
Michigan  Canal  shall  never  be  sold  or  leas- 
ed until  the  specific  proposition  for  the  sale 
or  lease  thereof  shall  first  have  been  sub- 
mitted to  a  vote  of  the  people  of  the  state 
at  a  general  election,  and  have  been  approved 
by  a  majority  of  all  the  votes  polled  at  such 
election.  The  General  Assembly  shall  never 
loan  the  credit  of  the  state,  or  make  appro- 
priations from  the  treasury  thereof,  in  aid 
of  railroads  or  canals:  provided,  that  any  sur- 
plus earnings  of  any  canal  may  be  appro- 
priated for  its  enlargement  or  extension." 
Const  1870,  separate  section  3;  Starr  &  O. 
Ann.  St  1896,  p.  206.  It  will  be  observed 
the  section  consists  of  but  two  sentences. 
The  first  sentence  inhibits  the  sale  or  lease 
of  the  Illinois  &  Michigan  Canal,  except  by 
the  authority  of  the  people  of  the  state,  ex- 
pressed at  the  polls  at  an  election  to  be  held 
throughout  the  state  on  a  specific  proposition 
for  the  sale  or  lease  thereof.  This  sentence 
leaves  unaffected  the  power  of  the  Legisla- 
ture to  operate  the  canal  and  to  make  appro- 
priations of  the  public  moneys  to  defray  the 
expenses  of  the  operation,  maintenance,  or 
preservation  thereof.  Prior  to  the  formation 
of  the  Constitution  the  canal  had  been  oper- 


ated under  the  direction  and  by  the  author- 
ity of  the  General  Assembly,  and  an  income 
had  been  derived  in  excess  of  all  the  expense 
of  operation,  and  it  was  being  so  controlled, 
managed  and  operated  at  and  during  the  time 
the  constitutional  convention  was  in  session. 
Notwithstanding  the  fact  that  at  the  time  of 
the  formation  of  the  Constitution  of  1870, 
and  also  during  all  prior  years  after  the  com- 
pletion of  the  canal,  all  the  expenses  of  op- 
eration and  maintenance  of  the  canal  had 
been  met  and  discharged  out  of  the  tolls  and 
earnings,  and  the  income  had  each  year  ex- 
ceeded the  expenses  of  the  operation  and 
maintenance  thereof,  still  we  are  advised,  by 
the  discussion  that  arose  in  the  constitution- 
al convention  upon  the  question  of  the  adop- 
tion of  tills  sentence,  and  more  particularly 
as  to  the  adoption  of  the  second  sentence  of 
the  constitutional  provision  under  considera- 
tion—the provision  having  "been  divided,  and 
a  separate  vote  had  on  each  sentence — that  it 
was  to  be  apprehended  that  the  more  rapid 
means  of  transportation  afforded  by  railroads, 
and  the  great  increase  in  the  number  of  rail- 
way lines  in  the  territory  contiguous  to  the 
canal,  would  divert  traffic  from  the  canal, 
and  that  in  the  future  the  tolls  and  income 
from  the  canal  would  most  likely  decrease 
and  shrink  away,  and  possibly  fall  below 
the  amount  necessary  to  defray  the  expenses 
of  maintaining  and  operating  it  and  that  in 
the  not  remote  future  the  operation  and 
maintenance  thereof  might  and  probably 
would,  become  a  burden  and  expense  to  the 
people,  If  the  public  moneys  were  not  pro- 
tected by  the  Constitution  against  legislative 
enactments  making  appropriations  in  aid 
of  the  canal,  and  to  meet  such  deficiencies  as 
might  occur  in  the  course  of  the  operation 
and  maintenance  thereof.  We  hereinafter 
refer  to  this  discussion,  and  quote  the  re- 
marks of  members  of  the  convention.  The 
second  sentence  of  the  constitutional  provi- 
sion here  being  considered,  it  is  urged,  was 
framed  for  the  express  purpose  of  protecting 
the  treasury  of  the  state  in  the  event  the 
canal  should  cease  to  be  self-supporting. 
The  second  sentence  may  be  here  repeated 
for  more  convenient  reference:  "The  General 
Assembly  shall  never  loan  the  credit  of  the 
state,  or  make  appropriations  from  the  treas- 
ury thereof,  in  aid  of  railroads  or  canals:  pro- 
vided, that  any  surplus  earnings  of  any  canal 
may  be  appropriated  for  its  enlargement  or 
extension." 

The  Constitution  of  a  state  derives  its 
force  and  authority  front  the  vote  of  the  peor 
pie  adopting  it  For  that  reason  it  is  a  gen- 
eral rule  that  in  construing  the  provisions  of 
a  Constitution  the  words  employed  therein 
shall  be  given  the  meaning  which  they  bear 
in  ordinary  use  among  the  people.  The  nat- 
ural and  ordinary  meaning  of  the  words  is 
to  be  accepted,  except  where  a  word  is  used 
the  meaning  whereof  Is  established  by  stat- 
ute or  by  Judicial  construction.  The  word 
"aid,"  employed  in  the  body  of  the  sentence, 
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has  no  such  established  meaning,  or  any 
technical  meaning  different  from  that  given 
It  by  the  lexicographers  as  the  meaning 
thereof  as  understood  generally  among  men. 
In  ordinary  acceptation  it  means  to  help; 
to  support;  to  assist;  to  sustain;  to  succor 
or  to  relieve;  and  so  it  is  defined  by  Mr. 
Webster.  The  inhibition  against  making  ap- 
propriations from  the  treasury  of  the  state 
in  "aid"  of  canals,  If  the  word  "aid"  be  given 
its  natural  and  ordinary  meaning,  would  de- 
ny to  the  Legislature  the  power  to  appropri- 
ate money  from  the  treasury  for  any  of  the 
purposes  of  the  Illinois  &  Michigan  Canal 
here  asked  to  be  enjoined,  If  the  word  "ca- 
nals," used  in  the  body  of  the  sentence,  in- 
cludes the  Illinois  &  Michigan  Canal.  If  the 
proviso  had  not  been  appended  to  tbe  body 
of  the  sentence,  some  weight  and  force  would 
attach  to  the  argument  that  the  general  word 
"canals,"  found  in  the  body  of  the  sentence, 
had  no  reference  to  the  canal  owned  by  the 
state;  that  it  was  absurd  to  speak  of  the 
state  loaning  its  credit  to  Itself,  as  the  own- 
er of  the  Illinois  &  Michigan  Canal,  and  that 
a  prohibition  against  the  application  of  tbe 
public  moneys  in  aid  of  canals  should  not, 
in  reason,  be  understood  to  forbid  the  appli- 
cation by  the  state  of  moneys  from  the  treas- 
ury to  defray  the  necessary  expenses  of  op- 
erating, repairing,  maintaining,  and  preserv- 
ing a  canal  which  belonged  to  the  state;  that 
under  the  correct  interpretation  and  construc- 
tion the  prohibition  was  against  lending  the 
credit  of  tbe  state  or  appropriating  the  mon- 
eys of  the  state  in  aid  of  railroads  or  canals 
which  individuals  or  private  corporations 
owned,  or  were  preparing  to  construct  as  the 
business  enterprises  of  private  proprietors. 
The  true  constitutional  intent  can,  however, 
only  be  ascertained  by  the  careful  considera- 
tion of  the  entire  sentence— the  body  thereof 
and  the  proviso— for  one  of  the  offices  of  a 
proviso  is  to  qualify  the  generality  of  the 
body  of  the  sentence  of  which  it  is  a  part, 
though  it  can  have  no  potency  to  enlarge  the 
scope  or  force  of  the  enactment.  Sarah  v. 
Borders,  4  Scam.  341;  Huddleston  v.  Fran- 
cis, 124  111.  196,  16  N.  E.  243;  In  re  Day,  181 
III.  73,  54  N.  B.  646,  50  L.  R.  A.  519.  The 
office  Intended  to  be  served  by  the  proviso 
here  in  review  is  clear.  Manifestly  the  pro- 
viso, though  the  words  "any  canals"  are  em- 
ployed therein,  had  and  has  reference  only 
to  the  canal  that  was  owned  by  the  state— 
tbe  Illinois  &  Michigan  Canal.  The  state 
had  the  right  to  control  and  direct  the  ap- 
plication of  the  earnings  of  that  canal,  and  of 
no  other.  Under  the  statutes  then  in  force 
the  "surplus  earnings"  of  the  Illinois  & 
Michigan  Canal  were  required  to  be  paid  into 
the  treasury  of  the  state,  and  the  state  had 
power  to  permit  such  surplus  earnings  to 
be  drawn  out  of  its  treasury  and  applied  to 
tbe  extension  or  enlargement  of  the  canal 
owned  by  the  state.  The  state  had  no  power 
to  control  tbe  manner  in  which  the  surplus 
earnings  of  any  canal  other  than  the  Illinois 


Sc  Michigan  Canal  should  be  expended.  Tbe 
state  owned  but  one  canal— the  Illinois  & 
Michigan  Canal— had  power  to  control  tbe 
surplus  earnings  of  but  that  one  canal,  and 
the  proviso  had  reference  only  to  that  canal. 
The  words  "any  canal"  were  no  doubt  used 
in  the  proviso  in  an  excess  of  caution,  in  or- 
der that  the  proviso  might  apply  as  well  to 
any  other  canal  of  which  the  state  might 
possibly  afterward  become  the  owner,  in  or- 
der that  the  restriction  might  be  general  and 
uniform,  but  it  could  in  no  contingency  ap- 
ply to  a  canal  not  owned  by  the  state.  The 
body  of  the  sentence  (tbe  proviso  being  ex- 
cluded) prohibits  the  appropriation  of  any 
of  the  public  moneys  "in  aid"  of  canals  gen- 
erally. The  proviso  appended  thereto  au- 
thorizes the  appropriation  of  the  "surplus 
earnings"  of  the  Illinois  &  Michigan  Canal 
to  the  enlargement  and  extension  of  that 
waterway.  The  body  of  tbe  sentence  is  gen- 
eral in  its  terms  and  its  objects,  and  pro- 
hibits the  appropriation  of  any  of  the  public 
moneys  In  aid  of  any  and  all  canals.  The 
proviso  qualifies  the  generality  of  this  pro- 
hibition by  excepting  therefrom  any  moneys 
which  have  come  into  the  treasury  of  the 
state  from  the  "surplus  earnings"  of  the  Illi- 
nois &  Michigan  Canal,  and  by  providing 
that  any  such  surplus  earnings  may  be  de- 
voted by  the  General  Assembly  to  the  pur- 
poses of  enlarging  or  extending  that  canal. 
The  rule  of  construction  in  such  instances 
is  that  the  proviso  is  to  be  strictly  constru- 
ed, and  that  it  takes  no  case  out  of  the  pro- 
hibition declared  in  the  body  of  the  sentence, 
other  than  the  precise  case  that  Is  Included 
in  the  terms  of  the  proviso. 

The  Supreme  Court  of  the  United  States, 
speaking  through  Mr.  Justice  Story,  hi  the 
case  of  United  States  v.  Dickson,  15  Pet.  185, 
10  L.  Ed.  689,  said:  "Passing  from  these 
considerations  to  another,  which  necessarily 
brings  under  review  the  second  point  of  ob- 
jection, we  are  led  to  tbe  general  rule  of  law 
which  has  always  prevailed,  and  become 
consecrated  almost  as  a  maxim  In  the  In- 
terpretation of  statutes,  that  where  the  enact- 
ing clause  is  general  in  its  language  and  ob- 
jects, and  a  proviso  is  afterwards  Intro- 
duced, that  tbe  proviso  Is  to  be  strictly  con- 
strued, and  takes  no  case  out  of  the  enacting 
clause  which  does  not  fairly  fall  within  the 
terms  of  tbe  proviso.  In  short,  the  proviso 
carves  special  exceptions,  only,  out  of  the 
enacting  clause." 

The  proviso  to  tbe  sentence  of  the  Consti- 
tution here  under  consideration  carves  a  spe- 
cial exception,  only,  out  of  the  general  inhi- 
bition found  in  the  body  of  the  sentence,  and 
leaves  the  general  inhibition  in  full  force  and 
vigor,  save  only  to  the  extent  it  is  qualified 
by  the  exception  of  the  proviso.  The  provi- 
so, therefore,  takes  out  of  the  general  inhibi- 
tion that  which,  but  for  the  proviso,  would 
have  remained  within  such  general  inhibi- 
tion, and  leaves  within  the  general  inhibition 
found  in  the  body  of  the  sentence  all  that  Is 
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not  specifically  taken  oat  by  the  terms  of  the 
proviso,  strictly  construed.  The  inhibition 
against  the  application  of  the  public  moneys 
that  bad  or  should  be  gathered  into  the  treas- 
ury of  the  state,  by  taxation  of  the  property 
of  taxpayers  of  the  state,  to  the  purpose  of 
"aiding"  the  canal,  was  not  qualified  by  the 
proviso,  or  in  any  manner  affected  thereby. 
On  the  contrary,  the  presence  of  the  proviso 
demonstrates  that  it  was  the  understanding 
of  the  framers  of  the  Constitution  that  the 
body  of  the  sentence  prohibited  the  appro- 
priation of  the  public  money  in  aid  of  the 
Illinois  &  Michigan  Canal,  and  that  the  pro- 
viso was  added  for  the  purpose  of  so  qualify- 
ing that  prohibition  that  It  might  be  lawful 
to  use  the  "surplus  earning"  of  that  canal 
which  should  come  into  the  treasury  in  en- 
larging or  extending  it,  if  the  General  As- 
sembly should  ever  deem  that  course  to  be  de- 
sirable. Therefore  it  seems  to  us  to  be  so 
clear  as  to  be  beyond  doubt  or  debate  that 
the  proviso  was  annexed  to  the  sentence  for 
the  reason  it  was  the  understanding  of  the 
convention  that  the  word  "canals,"  employed 
in  the  body  of  the  sentence,  was  intended  to 
include  the  Illinois  &  Michigan  Canal,  and 
that  the  body  of  the  sentence,  in  the  absence 
of  a  proviso  thereto,  would  absolutely  inhibit 
the  appropriation  of  any  of  the  public  mon- 
eys in  aid  of  that  canal,  and  that  as  to  the 
Illinois  &  Michigan  Canal  an  exception  to 
the  general  inhibition  was  intended,  namely, 
that  appropriations  of  the  surplus  earnings 
of  the  Illinois  &  Michigan  Canal  might  be 
made  for  the  purpose  of  extending  or  enlarg- 
ing it  Such  being  the  object  intended  to  be 
secured  by  the  addition  of  the  proviso,  it  is 
unmistakable  that  it  was  the  understanding 
of  the  framers  of  the  Constitution  that  the 
body  of  the  sentence  absolutely  Inhibited  the 
appropriations  of  the  public  moneys  in  aid  of 
or  for  any  of  the  purposes  of  the  Illinois  & 
Michigan  Canal,  and  that  the  proviso  was 
added  to  qualify,  in  a  degree,  the  generality 
of  the  language  of  the  body  of  the  sentence, 
and  to  limit  the  inhibition  against  the  appro- 
priation of  any  money  from  the  treasury  of 
the  state  to  the  purposes  of,  or  in  aid  of,  the 
canal,  to  such  an  extent  as  would  leave  it 
within  the  power  of  the  Legislature  to  appro- 
priate the  moneys  which  had  come  into  the 
treasury  from  the  surplus  earnings  of  the 
canal  to  the  extension  or  enlargement  of  that 
waterway. 

The  constitutional  Intent,  then,  to  be  gath- 
ered from  the  entire  provision,  Is  that  the 
power  to  sell  or  lease  the  canal  shall  remain 
with  the  people;  that  the  control  and  man- 
agement thereof,  and  the  operation  of  the 
same,  if  that  shall  seem  wise  and  best,  should 
be  possessed  by  the  Legislature;  to  which 
power  of  management,  control,  and  operation 
there  was  attached  an  inhibition  against  the 
application  of  the  public  moneys  which  should 
bo  derived  from  taxation  of  the  property  of 
the  citizens  of  the  state  to  any  of  the  pur- 
poses of  the  canal,  but  that  any  moneys 


which  should  be  paid  Into  the  treasury  of  the 
state  as  surplus  earnings  of  the  canal  might 
be  drawn  therefrom  and  applied  to  the  ex- 
tension or  enlargement  of  the  canal.  The 
constitutional  Intent  was  and  is  that  the  ca- 
nal shall  be  self-supporting  and  that  the  peo- 
ple of  the  state  shall  not  be  taxed  to  aid  it 
in  any  way. 

In  construing  constitutional  provisions  the 
true  inquiry  Is,  what  was  the  understanding 
of  the  meaning  of  the  words  used  by  the 
voters  who  adopted  it?  Still,  the  practice  of 
consulting  the  debates  of  the  members  of  the 
convention  which  framed  the  Constitution,  as 
aiding  to  a  correct  determination  of  the  in- 
tent of  the  framers  of  the  instrument,  has 
long  been  indulged  In  by  courts  as  aiding  to  a 
true  understanding  of  the  meaning  of  pro- 
visions that  are  thought  to  be  doubtful.  The 
discussion  in  the  constitutional  convention  of 
questions  connected  with  the  constitutional 
provisions  here  under  consideration  supports 
the  construction  we  have  given  to  it. 

Mr.  Archer,  a  member  of  the  convention, 
said,  among  other  things:  "I  am  willing  to 
vote  for  the  proposition  in  these  reports  that 
this  canal  shall  not  be  leased  or  sold,  and 
that  it  shall  forever  remain  the  property  of 
the  state.  Then,  if  it  appears,  in  the  course 
of  a  few  years,  that  the  canal  is  a'  burden; 
that  it  is  unprofitable;  that  to  lease  or  sell 
it  would  promote  and  secure  the  prosperity 
of  the  people  better  than  to  keep  it,  let  the 
Legislature  submit  an  amendment  to  the  Con- 
stitution to  that  effect,  revoke  what  has  been- 
done,  and  act  upon  the  policy  subsequently 
discovered  to  be  correct  and  proper.  But, 
Mr.  Chairman,  I  will  not  by  my  vote  inaugu- 
rate, however  remotely,  a  system  of  appro- 
priations for  this  canal  beyond  what  its  rev- 
enues may  enable  it  to  have  appropriated  to 
it"    Debates,  Const  Con.  vol.  1,  p.  374. 

Mr.  McCoy,  another  delegate,  remarked: 
"We  all  know  that  this  canal  has  been  a  fruit- 
less enterprise.  We  all  know  that  it  has 
yielded  nothing  to  the  state  of  Illinois.  We 
all  know  that  there  has  been  a  large  sum  of 
money  spent  in  its  construction,  and  it  can- 
not now  be  well  claimed  by  the  friends  of  the 
enterprise  that  the  people  of  the  state  of 
Illinois  are  to  be  further  taxed.  *  »  •  But 
I  have  no  objection  to  this  canal.  It  is  an 
elephant  on  our  hands.  The  gentlemen  con- 
cede that  we  ought  not  to  retain  the  animal 
on  our  hands  much  longer  without  special  fa- 
vor. I  am  decidedly  In  favor  of  its  feeding 
itself  for  a  while."  Debates,  Const  Con.  vol. 
1,  p.  386,  col.  2. 

Mr.  Washburn,  also  a  delegate,  gave  ex- 
pression to  his  views  as  follows:  "If  gentle- 
men would  be  satisfied  with  a  simple  provi- 
sion that  the  Legislature  should  not  sell  or 
lease  or  dispose  of  this  canal  without  the  con- 
sent of  the  people,  they  could  get  it  We 
have  no  objection  to  that;  we  are  willing 
to  accede  to  that  much,  but  that  will  not 
be  accepted.  That  is  not  what  is  wanted.  I 
believe  members  have  gone  so  far  as  to  say 
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that  would  be  no  boon  If  they  are  prohibit- 
ed from  making  appropriations  for  the  canal. 
The  appropriations  are  what  they  want,  what 
they  expect  and  what  we  do  not  want  you 
to  have.  We  are  willing  for  yon  to  have 
your  canaL  We  are  willing  you  should  keep 
all  you  have;  we  are  willing  you  should 
run  your  canal  and  make  all  you  can  out  of 
it— hare  all  the  benefits  and  proceeds  of  it- 
giving  you  the  advantage  of  $7,000,000  over 
the  people  of  the  state;  but  do  not  ask  us 
to  tie  the  incubus  of  that  canal  on  the 
people  of  the  state  for  all  time  to  come,  so 
that  you  may  have  lever  power  wherewith  to 
obtain  future  appropriations  out  of  the  Legis- 
lature." Debates,  Const  Con.  vol.  1,  p.  431, 
coL  3. 

Mr.  Plllsbury,  a  member  of  the  convention, 
manifestly  understood  that  the  inhibition  pre- 
vented the  appropriation  of  the  public  moneys 
to  keep  the  canal  In  repair.  He  desired  that 
the  propositions  contained  in  the  second  sen- 
tence of  the  constitutional  provision  should 
be  so  divided  that  the  members  might  vote 
separately  upon  the  question  of  inhibiting 
appropriations  to  "railroads"  and  the  question 
of  making  appropriations  In  aid  of  "canals," 
and  moved  for  a  division  of  the  proposition 
accordingly,  and  In  support  of  his  motion  said: 
"Voting  to  aid  railroads  Is  a  very  different 
thing  from  voting  appropriations  to  the  canal 
which  we  already  have.  I  do  not  wish  to  pre- 
vent the  Legislature  from  protecting  the  prop- 
erty they  already  own,  in  case  the  interest 
of  the  people  demands  an  appropriation  to 
keep  the  canal  In  repair.  I  desire  to  vote 
upon  the  question  freed  from  the  connection 
with  railroads."  Debates,  Const  Con.  vol.  1, 
p.  468,  col.  2. 

Mr.  Hayes  also  desired  a  similar  division 
of  the  question,  and  in  support  thereof  said: 
"Mr.  President  I  desire  to  divide  the  second 
branch  so  as  to  have  a, separate  vote  upon 
the  proposition  that  the  state  shall  make  no 
appropriations  to  protect  her  property  In  the 
canal.  I  desire  to  have  a  separate  vote 
upon  that  proposition."  Debates,  Const  Con. 
vol.  1,  p.  485,  col.  1. 

Mr.  Benjamin  voted  against  the  adoption 
of  the  constitutional  provision  we  are  con- 
sidering, and  in  explanation  of  his  vote  said: 
"Mr.  President  I  desire  to  explain  my  vote. 
I  am  in  favor  of  the  proposition  that  the 
General  Assembly  shall  not  make  appropria- 
tions from  the  treasury  in  aid  of  railroads,  but 
I  am  opposed  to  any  prohibition  by  which  the 
General  Assembly  would  be  precluded  from 
making  appropriations  from  the  treasury  for 
the  repair  and  preservation  of  the  property  of 
the  state— the  Illinois  &  Michigan  Canal.  I 
therefore  vote  no."  Debates,  Const  Con.  vol. 
1,  p.  480.  col.  3. 

Mr.  Merriam,  another  member  of  the  con- 
vention, In  explanation  of  the  vote  cast 
by  him  against  the  adoption  of  the  provision, 
among  other  things  said:  "While  I  will  very 
cheerfully  vote  in  favor  of  the  proposition 
co  prevent  the  state  from  appropriating  mon- 


ey for  railroad  purposes  In  any  shape,  I  am 
opposed  to  the  other  part  of  the  proposition, 
and  therefore  vote  no."  Debates,  Const  Con. 
vol.  1,  p.  486,  coL  3. 

Mr.  Wagner,  also  a  delegate,  voted  against 
the  proposition,  and  when  doing  so  said:  "I 
vote  no,  for  the  reason  that  I  believe  that  the 
proposition  robs  the  state  of  Its  ability  to 
take  care  of  itself  and  protect  the  canal." 
Debates,  Const  Con.  vol.  1,  p.  486,  col.  3. 

A  contrary  view  of  the  meaning  and  effect 
of  the  constitutional  provision  was  expressed 
but  by  one  member  of  the  convention,  so 
far  as  we  are  advised,  viz.,  Mr.  Browning. 
That  gentleman,  in  response  to  the  statement 
of  Mr.  Benjamin  that  he  was  opposed  to  pro- 
hibiting the  General  Assembly  from  making 
appropriations  of  public  moneys  for  the  repair 
and  preservation  of  the  Illinois  &  Michigan 
Canal,  and  for  that  reason  voted  against 
the  provision,  expressed  the  opinion  that  the 
provision  did  "not  touch  the  power  of  the  Gen- 
eral Assembly  to  keep  the  canal  In  repair." 
Debates,  Const  Con.  vol.  1,  p.  486,  col.  3. 

It  Is  therefore  seen  that  the  meaning  we 
have  given  to  the  constitutional  provision  is 
the  same  as  that  given  it  by  all  but  one  of 
the  members  of  the  constitutional  convention 
who,  so  far  as  we  are  advised,  gave  expression 
to  their  views  in  the  debate. 

Though  it  does  not  aid  to  the  determina- 
tion of  the  question  of  the  power  of  the 
Legislature  to  make  the  appropriation  in  ques- 
tion, it  Is  not  Inappropriate  to  remark  that 
the  fears  entertained  by  members  of  the  con- 
stitutional convention  that  more  modern  and 
more  speedy  means  of  transporting  passen- 
gers and  commodities  would  soon  supplant 
the  canal  and  divert  traffic  from  it  and  the 
canal  would  become  practically  of  no  use  as 
a  waterway  or  highway  of  traffic  and  com- 
merce, and  would  cease  to  produce  an  income 
sufficient  to  pay  the  expenses  connected  with 
its  management  and  would,  unless  restrain- 
ed by  the  Constitution,  become  a  regular  ap- 
plicant at  the  door  of  the  state  treasury  for 
appropriations  of  money  of  the  taxpayers  of 
the  state,  have  been  verified.  In  1876  the 
tolls  received  for  the  use  of  the  canal  aggre- 
gated $113,293,  but  since  that  year  there  has 
been  a  marked  and  substantially  gradual 
decrease  In  such  receipts.  In  1900  so  little 
demand  was  there  for  the  canal  as  a  high- 
way or  waterway  for  transportation  of  per- 
sons or  property  that  but  $13,867  were  paid 
as  tolls.  In  1901  the  use  of  the  canal  for 
the  purpose  of  trade  or  commerce  was  so 
little  availed  of  that  but  $8,120  were  collect- 
ed from  tolls.  The  gross  receipts  were  much 
larger  in  all  the  years  than  the  sums  stated, 
but  the  excess  arose  from  sales  of  Ice  privi- 
leges and  sales  of  water  power.  But  In  addi- 
tion to  all  receipts,  of  every  character,  during 
these  years,  heavy  appropriations  from  the 
treasury  of  the  state,  amounting  to  something 
more  than  one-half  a  minion  dollars,  have 
been  asked  and  obtained  from  the  public 
treasury  to  meet  the  deficiencies  arising  from 
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the  management  and  operation  of  the  canal. 
The  canal  has  practically  fallen  Into  disuse 
for  any  of  the  purposes  of  transportation  of 
either  persons  or  property,  and  has  been  per- 
verted to  mere  commercial  purposes  of  sup- 
plying water  power  to  those  along  Its  banks 
and  selling  privileges  to  cut  ice  from  its 
pools.  It  Is  no  longer  a  highway  of  com- 
merce. 

It  is  argued  by  counsel  for  appellees,  in 
support  of  the  contention  that  the  constitu- 
tional provision,  under  the  proper  construc- 
tion thereof,  does  not  deny  to  the  General 
Assembly  power  to  appropriate  public  mon- 
eys to  defray  the  expenses  of  operating  and 
maintaining  the  canal,  that  the  first  sentence 
of  the  constitutional  provision  is  particular 
and  specific,  and  relates  to  but  one  canal— 
the  Illinois  &  Michigan  Canal;  that  it  de- 
prived the  Legislature  of  power  to  sell  or 
lease  the  canal  until  authorized  by  a  vote  of 
the  electors  of  the  state;  that  this  limitation 
on  the  power  of  the  Legislature  to  sell  or 
lease  the  canal  demonstrated  that  the  mem- 
bers of  the  constitutional  convention  were 
impressed  with  the  importance  of  the  canal 
to  the  people  as  a  means  of  transportation 
of  their  commodities,  and  as  having  a  tenden- 
cy to  check  unjust  and  excessive  charges  by 
railroads;  and  that  it  Is  manifest  that  It  was 
the  constitutional  intent  that  the  Legisla- 
ture should  keep  the  canal  in  usable  condition 
and  operate  it,  even  If  It  should  become  nec- 
essary to  appropriate  moneys  gathered  Into 
the  treasury  by  taxation  of  the  property  of 
citizens  of  the  state  generally,  and  that  the 
inhibition  contained  in  the  second  sentence 
is  general,  only,  and  does  not  specially  in- 
hibit appropriations  of  the  public  moneys  to 
repair  or  maintain  the  Illinois  &  Michigan 
Canal,  and  hence  that  that  which  Is  specific 
and  particular  in  the  first  sentence  should 
control  over,  that  which  Is  general  in  the  sec- 
ond sentence.  This  argument  Is  faulty  In 
its  premise,  and  hence  erroneous  in  its  con- 
clusion. The  restriction  In  the  first  sentence 
against  the  sale  or  lease  of  the  canal  by  the 
General  Assembly  does. not  In  express  words 
or  by  fair  implication  impose  it  upon  the 
Legislature,  as  a  constitutional  duty,  to  op- 
erate the  canal,  either  while  it  could  be  made 
to  pay  or  in  the  event  It  failed  to  earn 
enough  to  pay  expenses.  The  restriction  im- 
posed no  duty  on  the  Legislature,  but  left 
the  lawmaking  body  free  to  deal  with  the 
canal  as  its  wisdom  and  judgment  should 
dictate,  save  that  the  canal  could  not  be  sold 
or  leased.  This  restriction  alone  considered, 
the  Legislature  had  power  to  operate  the 
canal  even  at  the  expense  of  the  general  tax- 
payers, or  to  abandon  the  operation  thereof 
and  let  the  canal  remain  idle  and  unused. 
No  constitutional  duty  to  operate  the  canal 
being  declared  by  the  first  sentence,  the  gen- 
eral inhibition  found  in  the  second  sentence 
against  appropriations  in  aid  of  the  canal  is 
not  in  conflict  with  the  first  sentence. 

The  suggestion  is  made  that  this  supposed 


conflict  between  the  first  sentence  and  the 
body  of  the  second  sentence  may  be  recon- 
ciled by  regarding  the  Inhibition  against 
lending  the  credit  of  the  state,  or  making 
appropriations  of  the  public  moneys  in  aid 
of  railroads  or  canals,  as  Intended  only  to  in- 
hibit loaning  the  credit  of  the  Btate  or  ap- 
propriating the  public  money  to  aid  in  build- 
ing and  constructing  railways  or  canals,  and 
as  not  intended  to  include  and  prohibit  ap- 
propriations of  the  public  moneys  to  meet 
and  discharge  Indebtedness  occasioned  In  the 
course  of  the  operation  of  the  Illinois  & 
Michigan  Canal;  that  it  was  only  construct- 
ive work,  building  railroads  or  digging  ca- 
nals—not the  expenses  of  operation— that 
was  Inhibited  by  the  general  language  of  the 
second  sentence.  In  support  of  the  sugges- 
tion it  is  pointed  out  that  the  proviso  relates 
only  to  construction  work— that  Is,  the  en- 
largement or  extension  of  the  canal— and  on- 
ly qualifies  that  which  was  Inhibited  by  the 
body  of  the  sentence,  namely,  aiding  In  con- 
structive work.  If  such  a  construction  could 
be  given  the  sentence,  the  inhibition  would  be 
so  restricted  that  there  would  be  no  prohibi- 
tion against  loaning  the  credit  of  the  state  or 
appropriating  money  from  its  treasury  to  aid 
any  of  the  purposes  of  any  railroad  or  canal, 
other  than  the  work  of  building  or  construct- 
ing such  railroad  or  canal.  If  that  view  is 
correct,  the  General  Assembly  may  open  the 
treasury  of  the  state  and  draw  therefrom  the 
public  money  and  apply  it  to  the  indebted- 
ness of  any  railroad  or  canal,  other  than  In- 
debtedness incurred  for  what  is  called  "con- 
structive work."  This  would  be,  In  sub- 
stance, to  embark  again  on  the  policy  of  fos- 
tering and  supporting  Internal  Improvements 
by  applying  the  moneys  of  the  taxpayers  to 
the  discharge  of  the  indebtedness  of  rail- 
roads and  canals,  a  conclusion  which  is  so 
Inconsistent  with  the  manifest  Intent  of  the 
framers  of  the  Constitution  as  to  be  entirely 
beyond  serious  consideration. 

The  appellees  further  Insist,  to  quote  from 
their  brief,  that,  "in  construing  a  constitu- 
tional provision,  an  important  rule  to  be  ob- 
served—one often  of  a  controlling  charac- 
ter—Is  that  a  contemporaneous  exposition  by 
the  legislative  as  well  as  of  the  executive 
branch  of  the  state  government  Is  entitled  to 
great  weight  In  ascertaining  the  meaning  of 
such  provision,  concerning  the  construction 
of  which  different  minds  might  not  agree." 
It  appears  from  the  record  that  the  tolls  re- 
ceived for  the  use  of  the  canal  during  the 
years  after  the  adoption  of  the  Constitution 
of  1870  until  the  year  1877  exceeded  the 
gross  expenses  connected  with  Its  manage- 
ment. In  the  year  1877  there  was  a  deficien- 
cy of  about  $14,000,  but  no  application  was 
made  to  the  Legislature  for  an  appropriation 
by  reason  thereof.  In  1878  the  tolls  exceed- 
ed the  gross  expenses  in  the  sum  of  about 
$2,000,  but  In  1879  the  gross  expenses  ex- 
ceeded the  tolls  in  the  sum  of  something 
more  than  $8,000.    Since  187»  the  income  of 
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the  canal  as  a  highway  or  waterway  of  trade 
and  commerce  has  dwindled  away,  until  In 
1901  the  total  tolls  received  amounted  to  but 
$8,120,  the  expenses  for  said  year  1901  being 
$111,002.  In  1879  the  Legislature  adopted 
an  act  appropriating  the  sum  of  $30,000  to 
be  applied  to  the  purpose  of  making  neces- 
sary repairs  and  put  and  keep  the  canal  in  a 
navigable  condition,  to  be  used  only  after 
all  the  surplus  earnings  of  the  canal  had 
been  applied  to  such  purposes.  In  1883,  in 
1891,  in  1897.  in  1899,  and  in  1901,  like  en- 
actments were  adopted  making  appropria- 
tions In  aid  of  the  canal,  and  also  in  1903, 
when  the  act  here  involved  was  adopted. 
The  sum  total  of  these  appropriations  ex- 
ceeds one-half  million  of  dollars.  In  addition 
to  the  sums  specifically  appropriated  to  con- 
struct the  dams  at  Copperas  Creek  and  Hen- 
ry. The  answer  of  appellees  avers  that  the 
sums  appropriated  in  1879  and  1883,  together 
amounting  to  $70,000,  were  not  used  on  the 
canal,  and  that  only  a  portion  of  the  later 
appropriations  were  so  used.  To  what  pur- 
pose these  moneys  not  used  on  the  canal 
were  applied  is  not  disclosed,  save  that  it  is 
to  be  inferred  such  moneys  were  expended 
in  and  about  the  dams  at  Copperas  Creek 
and  at  Henry,  and  therefore  for  the  benefit 
of  the  canal.  The  additional  sum  of  $76,452 
was  appropriated  out  of  the  public  moneys 
to  aid  in  building  those  locks  and  dams,  and 
the  earnings  of  the  canal  to  an  amount  not 
disclosed  were  also  devoted  to  the  same  pur- 
pose, under  enactments  of  the  General  As- 
sembly. These  various  enactments  were  ap- 
proved by  the  chief  executive  of  the  state  at 
the  time  of  their  adoption  respectively.  The 
earlier  of  these  acta  was  not  passed  until 
nine  years  after  the  adoption  of  the  Consti- 
tution, in  1870.  Contemporaneous  and  con- 
tinuous action  of  the  General  Assembly, 
sanctioned  by  the  approval  of  the  Governor, 
would  be  entitled  to  much  weight.  Bunn  v. 
People,  45  111.  397.  The  literal  meaning  of 
"contemporaneous"  is  "living  or  existing  at 
the  time."  8  Cyc.  1145.  While  the  principle 
of  construction  could  not  be  fairly  held  to 
require  perfect  or  literal  coincidence  in  point 
of  time,  the  lapse  of  time— of  years— weak- 
ens, the  force  of  the  Influence  of  the  enact- 
ment as  a  practical  and  contemporaneous 
construction  of  the  provision.  Out  of  that 
deference  which  is  always  due  from  the  ju- 
dicial to  the  executive  and  legislative  depart- 
ments of  the  state,  these  various  enactments 
making  appropriations  in  aid  of  the  Illinois 
&  Michigan  Canal  present  themselves  as 
worthy  of  our  consideration  as  practical  ex- 
positions of  the  meaning  accorded  to  this 
provision  of  the  Constitution  by  the  different 
executives  and  Legislatures  by  whom  the 
acts  were  respectively  adopted. 

We  are  referred,  however,  to  an  act  of  the 
General  Assembly  which  was  adopted  on  the 
27th  day  of  March,  1874,  and  approved  by  the 
then  chief  executive  of  the  state.  This  en- 
actment was  passed  five  years  earlier  than 


the  act  of  1879,  which  was  the  first  of  the  acts 
relied  on  by  the  appellees  as  a  practical  con- 
temporaneous construction  of  the  constitu- 
tional provision.  The  act  of  1874  was  passed 
within  four  years  after  the  adoption  of  the 
Constitution,  while  nine  years  elapsed  before 
the  passage  and  approval  of  the  act  of  1879. 
Laws  1879,  p.  6.  The  enactment  of  1874 
constitutes  chapter  19  of  our  Revised  Statutes 
of  1874.  It  provides  that  the  canal  commis- 
sioners shall  continue  to  consist,  as  before, 
of  three  discreet  and  skillful  persons  to  be 
appointed  by  the  Governor,  by  and  with 
the  consent  of  the  Senate.  Section  9  of  the 
act  prescribes  the  duties  of  the  commission- 
ers. The  second  subdivision  of  the  section  is 
as  follows:  "Second— To  cause  the  said  canal, 
locks  and  dams  and  appurtenances  to  be  kept 
In  good  and  sufficient  repair  and  condition 
for  use,  and  whenever  it  shall  be  necessary 
for  that  purpose,  they  may,  by  themselves  or 
their  agents,  enter  upon  and  use,  overflow 
or  damage  any  contiguous  lands,  and  procure 
and  appropriate  all  such  material  as  In  their 
judgment  may  be  necessary  or  proper  to  be 
used  in  making  such  repair,  build  or  construct 
any  dam,  lock,  or  other  Improvement,  and  may 
take  proceedings  in  their  official  name  to  as- 
certain the  compensation  therefor,  In  the  man- 
ner at  the  time  provided  by  law  for  the  exer- 
cise of  the  right  of  eminent  domain:  provided, 
that  the  damages,  cost  of  materials  and  im- 
provements shall  In  all  cases  be  paid  out  of 
the  net  proceeds  derived  from  tolls."  It  will 
be  noted  that  it  was  deemed  important  to  ap- 
pend a  proviso  to  the  body  of  this  subdivi- 
sion of  the  section,  specifically  declaring  that 
the  cost  of  material  used  and  of  improvements 
authorized  to  be  made,  and  the  damages 
which  might  be  Incurred,  if  necessary,  to 
keep  the  canal  in  good  and  sufficient  repair 
and  condition  for  use,  should  "in  all  cases" 
be  paid  out  of  the  net  proceeds  derived  from 
the  tolls.  This  proviso  indicates  that  the 
Legislature  of  1874  understood  the  Inhibition 
of  the  constitutional  provision  against  mak- 
ing appropriations  of  the  public  moneys  in 
aid  of  the  canal  as  we  have  construed  it,  and 
that  they  attached  the  proviso  as  a  limitation 
upon  the  power  of  the  commissioners  to  make 
the  repairs  and  improvements  and  exercise 
the  power  of  eminent  domain,  and  do  the 
things  specified  in  the  body  of  the  subdivi- 
sion of  the  section,  by  restricting  them  In  the 
exercise  of  such  powers  to  the  extent  that 
the  obligations  thereby  incurred  could  be  paid 
out  of  the  net  proceeds  of  the  tolls.  This  leg- 
islative Interpretation  of  the  constitutional 
provision  was  more  nearly  contemporaneous 
with  the  Constitution  in  point  of  time  than 
the  earliest  of  the  enactments  relied  upon  by 
the  appellees  as  legislative  construction  of 
the  constitutional  provision. 

A  still  earlier  enactment,  approved  April 
22,  1871,  at  the  first  session  of  the  General 
Assembly  after  the  adoption  of  the  Consti- 
tution of  1870,  indicates  that  it  was  the  legis- 
lative understanding  that  the  public  money? 
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of  tbe  state  were  not  to  be  appropriated  In 
aid  of  tbe  canal.  The  act  la  found  on  page 
215  of  tbe  Session  Laws  of  1871-72.  The 
preamble  recites:  "Whereas,  the  Illinois  and 
Michigan  Oanal,  and  all  remaining  canal  prop- 
erty, have  reverted  or  are  about  to  revert  to 
the  state,  and  It  devolves  upon  the  General 
Assembly  to  take  the  necessary  steps  to  insure 
judicious  and  economical  management  of  the 
same;  therefore,"  etc.  The  first  section  pro- 
vides that  it  shall  be  the  duty  of  the  canal 
commissioners  of  the  state  to  examine  and 
audit  the  accounts  of  their  predecessors,  the 
retiring  board  of  trustees  of  the  canal.  The 
second  section  empowers  the  commissioners 
to  take  charge  of  and  exercise '  full  control 
over  the  Illinois  &  Michigan  Oanal,  and  to 
receive  all  moneys  In  the  hands  of  the  board 
of  trustees  belonging  to  the  canal  fund  and 
to  pay  the  same  into  the  state  treasury,  and 
to  receive  all  books,  office  buildings,  and  other 
property  in  the  possession  of  the  trustees, 
and  directs  the  board  of  trustees  to  comply 
with  the  provisions  of  the  act  and  account 
for  and  pay  over  to  the  commissioners  all 
such  moneys  and  deliver  all  such  property 
promptly  on  the  passage  of  the  act  To  the 
body  of  the  second  section-  were  appended 
two  provisos,  as  follows:  "Provided,  that  any 
claim  for  which  the  state  trustee  is  now  liable 
may  be  prosecuted  against  the  said  commis- 
sioners, and  shall  be  -paid  by  them  out  of  the 
resources  of  the  canal:  provided,  that  all  mon- 
eys received  for  rents  and  tolls,  not  necessary 
for  the  expenses  of  the  canal  and  for  keeping 
the  same  in  repair,  shall  be  paid  quarterly  into 
the  state  treasury,  and  that  the  rate  of  tolls 
shall  not  be  increased  without  the  consent  of 
the  General  Assembly."  The  first  of  the  pro- 
visos disclaims  any  liability  on  the  part  of 
the  state  to  pay  any  claim  for  which  the 
board  of  canal  trustees  may'  be  liable  to 
answer,  and  directs  that  all  such  claims 
shall  be  paid  out  of  the  resources  of  the  canal. 
The  second  proviso  is  in  accord  with  the  view 
that  the  expenses  of  the  canal  and  of  keeping 
the  same  in  repair  were  to  be  paid  out  of  mon- 
eys received  from  rents  and  tolls  for  the  use 
of  the  canal. 

In  view  of  tbe  earlier  legislation  with  ref- 
erence to  the  canal  since  the  adoption  of  the 
Constitution,  the  enactments  of  1879  and  suc- 
ceeding years,  making  appropriations  out  of 
the  public  moneys  in  aid  of  the  Illinois  & 
Michigan  Canal,  are  shorn  of  much  of  the  in- 
fluence which  otherwise  might  be  accorded  to 
them  as  aids  to  the  true  Interpretation  of  the 
constitutional  provision  under  consideration. 
It  is  a  primary  rule  that  the  meaning  of  a 
constitutional  provision  is  to  be  ascertained 
from  tbe  language  employed  therein,  and 
that  It  is  only  when  ambiguity  is  found,  and 
tbe  meaning  is  doubtful,  that  the  extrinsic 
aid  of  practical  construction  given  by  other 
departments  of  the  state  is  to  be  resorted  to. 
6  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  932, 
and  authorities  cited  in  note  5.  In  tbe  case 
of  Phoebe  v.  Jay,  Breese,  268,  speaking  with 


reference  to  repeated  enactments  of  the  Leg- 
islature as  aids  to  the  construction  of  consti- 
tutional provisions,  It  was  said:  "If  they 
have  no  power  to  pass  an  act,  any  number  of 
repetitions  of  unconstitutional  acts,  or  acts 
beyond  the  pale  of  their  authority,  can  never 
make  the  original  act  valid."  We  are  of  the 
opinion  that  the  true  meaning  of  the  constitu- 
tional provision  with  reference  to  the  canal  is 
that  the  Legislature  should  have  power  to 
operate  it  to  the  extent,  and  to  tbe  extent 
only,  that  the  income  of  the  canal  would  de- 
fray the  expenses  of  operation,  maintenance, 
and  preservation,  and  that  no  moneys  shall 
be  appropriated  from  the  treasury  of  the 
state  in  aid  of  the  operation,  maintenance,  or 
preservation  thereof,  and  that,  if  the  earn- 
ings of  the  canal  produced  a  surplus,  appro- 
priations of  such  surplus  might  be  made  to 
aid  in  the  enlargement  or  extension  of  the 
canal  should  the  Legislature  deem  it  wise  to 
so  appropriate  such  surplus. 

It  is  further  urged  that  the  state  of  Illinois 
procured  the  funds  wherewith  to  construct 
the  Illinois  &  Michigan  Canal  from  the  sales 
of  lands  granted  to  the  state  by  the  United 
States  for  the  sole  and  only  purpose  of  pro- 
viding a  fund  to  be  applied  by  the  state  to 
the  construction  of  a  canal,  and  that  tbe  act 
of  Congress  granting  said  lands  to  the  state 
for  the  purpose  aforesaid  contained  the  fol- 
lowing proviso:  "Provided,  that  said  canal, 
when  completed,  shall  be  and  forever  remain 
a  public  highway  for  the  use  of  the  govern- 
ment of  the  United  States,  free  from  any  toll 
or  other  charge  for  any  property  of  the  Unit- 
ed States,  or  persons  in  their  service,  passing 
through  the  same:  provided,  that  such  canal 
shall  be  commenced  within  five  years  and 
completed  within  twenty  years,  or  the  state 
shall  be  bound  to  pay  to  the  United  States 
tbe  amount  of  land  previously  sold,  and  that 
the  title  to  the  purchasers  under  the  state 
shall  be  valid."  It  is  further  insisted  that 
the  said  act  of  Congress  was  adopted  by  Con- 
gress and  accepted  by  the  state  of  Illinois 
long  prior  to  the  adoption  of  the  Constitution 
of  1870,  and  that  It  then  constituted  a  con- 
tract between  the  state  of  Illinois  and  the 
United  States,  obligating  the  state  to  forever 
keep  and  maintain  the  canal  as  a  public  high- 
way or  waterway  for  the  use  of  the  govern- 
ment of  the  United  States,  free  from  any 
tolls  or  other  charges,  for  any  person  in  the 
service  of  the  United  States  or  for  any  prop- 
erty of  the  United  States  passing  through  the 
same.  Upon  this  Insistence  it  Is  urged  that 
If  the  provision  of  the  Constitution  of  tbe 
state  here  under  consideration  is  construed  to 
mean  that  no  appropriation  of  the  public 
moneys  belonging  to  the  state  shall  be  made 
and  applied  to  the  purpose  of  keeping  the 
canal  in  proper  condition  for  use  as  a  public 
highway  or  waterway,  free  to  be  used  by  tbe 
federal  government  without  charge  or  toll, 
the  provisions  of  the  state  Constitution,  so 
construed,  would  impair  the  obligation  of  the 
contract  between  the  state  and  the  general 
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government,  and  would  be  void,  as  in  contra- 
vention of  section  10  of  article  1  of  the  Con- 
stitution of  the  United  States,  which  declares 
that  no  state  shall  enact  a  law  Impairing  the 
obligation  of  a  contract 

The  question  whether  the  cession  of  Con- 
gress, and  the  acceptance  thereof  by  the 
state,  constitute  a  contract  on  the  part  of  the 
state  to  forever  keep  and  maintain  the  canal 
in  such  condition  that  the  general  govern- 
ment may  use  it  as  a  public  highway,  does 
not  arise  for  determination.  If  such  a  con- 
tract arose  out  of  the  grant  of  the  land  and 
the  acceptance  thereof,  the  complaint  that 
the  provision  of  the  state  Constitution  here 
under  consideration,  if  construed  to  deny  to 
the  Legislature  power  to  appropriate  any 
sums  whatever  from  the  public  treasury  for 
the  purpose  of  repairing  or  maintaining  the 
canal  in  usable  condition  as  a  public  high- 
way, would  impair  the  obligation  of  that  con- 
tract, cannot  be  urged  by  the  appellees,  who 
appear  In  the  suit  only  in  their  capacity  as 
officers,  which  positions  they  hold  under  and 
by  the  authority  of  the  Constitution  of  the 
state  of  Illinois  and  the  statutes  made  in  pur- 
suance thereof.  The  rights  of  these  appel- 
lees are  not  affected  by  any  alleged  impair- 
ment of  the  alleged  or  supposed  contract  be- 
tween the  federal  government  and  the  state 
of  Illinois.  The  only  person  who  may  com- 
plain that  a  law  impairs  the  obligation  of  a 
contract  is  one  who  has  an  interest  in  the 
enforcement  of  the  obligation  of  the  contract 
said  to  be  impaired.  Templeton  v.  Home,  82 
111.  491;  15  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  1059.  If  It  shall  be  found  that  the  grant 
of  the  lands  and  the  acceptance  thereof  con- 
stitute a  contract,  and  a  question  of  the  en- 
forcement of  the  contract  shall  arise,  the 
United  States  and  the  state  of  Illinois,  in  the 
exercise  of  the  sovereign  power  which  they 
respectively  possess,  it  may  be  confidently  as- 
serted, will  adjust  their  respective  rights  and 
obligations  amicably,  honorably,  and  Justly. 
No  obligation  will  be  Impaired  or  repudiated. 
The  appellees  are  but  servants  of  the  state, 
charged,  temporarily,  with  the  performance 
of  duties  in  and  about  certain  public  affairs 
of  the  state  which  the  state  has  intrusted  to 
them  to  be  performed,  and  in  that  capacity 
they  appear  in  this  proceeding.  They  do  not 
represent  the  United  States,  and  have  no 
power  to  submit  for  decision  the  question 
whether  contract  obligations  accrued  by  rea- 
son of  the  cession  and  acceptance  of  the 
lands,  much  less  to  insist  that,  notwithstand- 
ing the  changed  conditions  which  have,  It 
seems,  rendered  the  canal  wholly  unneces- 
sary,- if  not  entirely  useless,  as  a  highway  to 
the  United  States,  the  alleged  contract  can 
only  be  discharged  by  the  specific  perform- 
ance thereof. 

The  circuit  court  fell  into  error  in  dismiss- 
ing the  bill.  The  relief  prayed  for  should 
have  been  granted.  The  decree  of  the  circuit 
-court  is  therefore  reversed,  and  the  cause 
will  be  remanded  to  that  court  with  direc- 


tions to  enter  a  decree  perpetually  enjoining 
the  appellees  according  to  the  prayer  of  the 
bill. 
Reversed  and  remanded,  with  directions. 

HAND,  C.  J.,  and  WILKIN,  J.  (dissent- 
ing). The  question  presented  here  for  deter- 
mination is  one  of  legislative  power,  and  the 
argument  that  the  operation  of  the  Illinois  8c 
Michigan  Canal  has  ceased  to  be  profitable, 
and  therefore  it  should  be  abandoned,  is  be- 
side the  case.  Such  argument,  if  presented  to 
the  consideration  of  the  Legislature,  If  found- 
ed on  fact,  might  be  worthy  of  Its  considera- 
tion, but  when  urged  here  as  a  reason  for 
holding  the'  statute  unconstitutional  is  with- 
out force.  If,  however,  it  is  to  be  given  force, 
the  facts  should  not  be  lost  sight  of  that  the 
canal  thus  far  has  not  been  a  burden  to  the 
state.,  and  the  evidence  in  this  record  does 
not  show  It  ever  will  be  burdensome  to  the 
state.  The  original  cost  of  the  canal,  which 
was  approximately  $5,000,000,  was  paid  for 
from  the  sale  of  lands  donated  to  the  state  by 
the  general  government  for  canal  purposes, 
with  the  express  understanding  that  the  canal 
should  be  forever  maintained  by  the  state. 
From  the  time  of  its  construction  to  the  time 
of  the  filing  of  this  bill  the  canal  had  earned 
more  than  $6,500,000,  and  there  now  remains 
in  the  state  treasury,  after  paying  all  its 
expenses,  and  after  refunding  to  the  state  all 
moneys  appropriated  for  its  use,  the  sum  of 
$338,695.76. 

At  the  time  the  Constitution  of  1870  was 
adopted,  the  canal  was  the  most  valuable 
piece  of  property  then  owned  by  the  state, 
and  the  framers  of  the  Constitution,  to  guard 
against  Its  sacrifice,  Inserted  a  provision  in 
the  Constitution,  which  was  subsequently  rati- 
fied by  the  people,  that  it  should  never  be  sold 
or  leased  unless  the  specific  proposition  for 
the  sale  or  lease  thereof  should  first  have 
been  submitted  to  a  vote  of  the  people  of  the 
state  at  a  general  election  and  approved  by 
a  majority  of  all  the  votes  polled  at  such 
election.  The  adoption  of  that  provision 
showed  that  it  was  the  fixed  intention  of  the 
people  that  they  should  not  be  deprived  of 
said  canal  without  their  consent,  and  to  ef- 
fectuate such  intention  they  took  from  the 
Legislature  the  power  to  transfer  the  canal  to 
any  person  or  corporation,  even  for  a  tem- 
porary period.  The  Constitution,  it  must  be 
remembered,  is  a  limitation  upon  and  not  a 
grant  of  power,  and,  the  people  having  pro- 
vided that  the  canal  shall  not  be  sold  or 
leased,  but  shall  remain  the  property  of  the 
state  until  they  have  consented  that  it  might 
be  disposed  of  by  sale  or  lease,  it  would  seem 
clear  the  Legislature,  as  their  representative, 
has  the  right  to  provide  for  the  preservation 
of  the  canal  by  the  appropriation  of  funds 
from  the  state  treasury  so  long  as  It  belongs 
to  the  state,  the  some  as  it  has  for  other 
property  of  the  state,  such  as  the  State  House, 
Insane  asylums,  penitentiaries,  etc.,  unless 
.such  power  has  been  taken  away  by  the.  Con- 
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stitntton,  either  In  express  terms  or  by  neces- 
sary Implication.  It  having  been  provided 
the  canal  cannot  be  sold  or  leased  except  up- 
on the  vote  of  the  people,  the  implication 
would  be  that  It  should  be  maintained  and 
operated  until  it  was  sold  or  leased,  and 
not  that  It  should  be  allowed  to  fill  up  and 
fall  Into  decay;  and  the  power  to  appropriate 
funds  from  the  state  treasury  for  such  pur- 
pose would  necessarily  follow.  The  implica- 
tions arising,  therefore,  are  all  In  favor  of 
the  power  to  appropriate  money  for  the  op- 
eration and  maintenance  of  the  canal,  rather 
than  against  It.  This  being  true,  we  must 
therefore  search  the  Constitution  and  be  able 
to  point  out  the  clause  therein  which  pre- 
vents the  Legislature  from  appropriating 
funds  from  the  state  treasury  with  which  to 
operate  and  maintain  said  canal,  and,  if  such 
prohibition  cannot  be  pointed  out,  the  power 
exists,  as  the  power  Is  vested  in  the  Legisla- 
ture unless  it  has  been  taken  away. 

It  is  contended  such  limitation  or  inhibi- 
tion is  found  in  the  following  paragraph  of 
the    Constitution:    "The   General    Assembly 
shall  never  loan  the  credit  of  the  state,  or 
make  appropriations  from  the  treasury  there- 
of, in  aid  of  railroads  or  canals:    provided, 
that  any  surplus  earnings  of  any  canal  may 
be  appropriated  for  its  enlargement  or  exten- 
sion."   We  do  not  think  the  contention  cor- 
rect   It  Is  a  well-known  fact  that  prior  to 
the  year  1870  municipal  aid  had  been  voted 
to  assist  in  railroad  construction  in  many  mu- 
nicipalities throughout  the  state  in  a  most 
wild  and  extravagant  manner;  that  the  mem- 
bers who  sat  In  the  constitutional  convention 
held  that  year  had  not  forgotten  the  schemes 
for  a  system  of  internal  improvements  which 
In  the  early  history  of  the  state  had  threat- 
ened to  bankrupt  the  state,  and  that  new 
schemes  for  the  construction   of   canals  to 
furnish  drainage  to  the  city  of  Chicago,  for 
the  reclaiming  of  the  swamp  and  overflowed 
lands  of  the  state,  and  to  furnish  a  waterway 
connecting  the  Great  Lakes  and  the  Gulf, 
through  the  Illinois  and  Mississippi  rivers, 
-were  again  rife;  and  any  one  who  will  take 
the  time  to  read  what  was  said  at  the  time 
the  provision  under  consideration  was  before 
fbe  constitutional  convention  will  conclude  at 
once  that  the  words  "the  General  Assembly 
ttball  never  loan  the  credit  of  the  state,  or 
make  appropriations  from  the  treasury  there- 
of, In  aid  of  railroads  or  canals,"  were  incor- 
porated Into  the  Constitution  to  prevent  the 
legislature  from  lending  the  credit  of  the 
state  to  or  making  appropriations  from  the 
state  treasury  In  aid  of  railroads  and  canals 
-vvtilch  were  not  then  built,  and  which,  when 
constructed,  were  to  be  owned  and  controlled 
by  private  persons  or  corporations— at  least, 
toy  parties  other  than  the  state— and  that  said 
provision  does  not  apply  to  the  Illinois  & 
.Michigan  Canal. 

This  much  seems  to  be  conceded,  but  it  Is 
SMtid    the.  proviso   following   those   general 
70N.E.-22 


words,  vis.,  "that  any  surplus  earnings  of 
any  canal  may  be  appropriated  for  its  en- 
largement or  extension,"  clearly  refer  to  the 
Illinois  &  Michigan  Canal,  and  prohibit  an 
appropriation  of  funds  from  the  state  treas- 
ury for  the  maintenance  and  operation  of 
said  canal.  We  think  the  position  untenable. 
It  is  conceded  the  usual  office  of  a  proviso 
is  to  limit  the  general  provision  which  pre- 
cedes it,  and  not  to  enlarge  it  If  this  pro- 
viso Is  construed  as  a  limitation,  its  effect 
would  be  to  take  from  the  general  provision 
some  subject  which,  by  the  general  words  used 
In  the  provision  which  precedes  the  proviso, 
would  be  Included  in  the  general  provision, 
bat  In  no  event  could  it  be  held  to  import 
into  the  general  provision  a  subject  which 
was  not  there  before.  As  the  Illinois  & 
Michigan  Canal  was  not  included  in  the  gen- 
eral provision  preventing  the  pledging  of  the 
credit  of  the  state,  or  the  appropriation  of 
funds  from  the  state  treasury,  in  aid  of  rail- 
roads or  canals,  the  same  was  not  imported 
therein  by  the  proviso,  and  therefore  the  ap- 
propriation covered  by  the  act  of  the  Legis- 
lature now  in  question  is  not  prohibited  by 
said  constitutional'  provision,  when  consid- 
ered separately  or  In  connection  with  the 
proviso.  It  also  appears  from  the  debates  in 
the  constitutional  convention,  when  the  pro- 
vision now  claimed  to  Inhibit  the.  passage 
of  the  act  making  the  appropriation  In  ques- 
tion was  under  consideration,  that  certain 
members  of  the  convention  were  strongly  in 
favor  of  the  extension  and  enlargement  of 
the  Illinois  &  Michigan  Canal  westward  to 
the  Mississippi  river,  and  it  would  seem, 
from  the  debate  which  then  ensued,  that  the 
office  of  the  proviso  above  set  out  was,  in 
case  the  canal  should  be  extended  to  the 
Mississippi  river— which  also  involved  its 
enlargement  to  a  ship  canal— to  prevent  the 
credit  of  the  state  and  the  moneys  in  the 
state  treasury  being  used  to  pay  for,  or  the 
state  becoming  liable  in  any  manner  for,  the 
cost  of  such  extension  or  enlargement,  ex- 
cept In  so  far  as  the  surplus  earnings  of  the 
canal  would  pay  for  such  extension  and  en- 
largement 

As  no  other  express  provision  of  the  Consti- 
tution has  been  pointed  out  which  it  is  claim- 
ed prevents  the  appropriation  of  moneys  from, 
the  state  treasury  for  the  operation  and  main- 
tenance of  the  Illinois  &  Michigan  Canal,  and 
as  the  provision  pointed  out  does  not  in  ex- 
press terms  or  by  implication  even  remote- 
ly refer  to  the  expenses  of  operating  or  main- 
taining the  canal,  we  take  It  there  is  no  pro- 
vision of  the  Constitution  which  prohit>-ts 
such  appropriation,  and  such  was  the  view 
of  the  gentlemen  who  drafted  the  constitu- 
tional provision  which  has  been  relied  upon 
to. defeat  said  appropriation.  While  his  view 
is  not  controlling,  he  was  admittedly  a  pro- 
found lawyer.  At  the  time  the  provision  was 
being  voted  upon,  he  said  "that  this  [the  con- 
stitutional provision  above  quoted  in  full] 
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does  not  touch  the  power  of  the  General 
Assembly  to  keep  the  canal  In  repair,"  and 
in  case  of  doubt  we  think  the  view  as  there 
expressed  entitled  to  great  weight,  and  that, 
after  that  view  has  been  accepted  and  acted 
upon  for  more  than  30  years  by  the  ex- 
ecutive and  legislative  departments  of  the 
state,  it  should  not  be  set  aside.  In  consid- 
ering the  constitutionality  of  a  statute,  it  is 
the  duty  of  the  court  to  hold  it  constitutional 
unless  the  court  can  say  it  is  clearly  in  con- 
flict with  the  Constitution,  and  if  the  court 
Is  in  doubt  and  two  views  are  presented,  one 
of  which  would  sustain  and  the  other  over- 
throw the  law,  the  court  should  adopt  the 
one  favorable  to  the  law,  and  hold  It  con- 
stitutional. 

(208  111.  415) 

CITY  OP  ALBDO  v.  HONBTMAN.» 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

MUNICIPAL  CORPORATIONS  —  DEFECTIVE  SIDE- 
WALKS— INJURIES —  EXPERTS— HYPOTHETICAL 
QUESTIONS — OBJECTIONS — SUFFICIENCY— IN- 
STRUCTIONS— BEQUESTS  TO  CHARGE — APPEAL 
—INTERMEDIATE  COURTS— QUESTIONS  OF  FACT 
—REVIEW— HARMLESS  ERROR. 

1.  Where  a  judgment  in  favor  of  plaintiff  in 
an  action  for  injuries  on  a  defective  city  side- 
walk was  affirmed  by  the  Appellate  Court,  such 
affirmance  conclusively  settled  a  contention  that 
the  evidence  did  not  show  an  injury  to  plain- 
tiff's spine. 

2.  An  objection  to  a  hypothetical  question  on 
the  ground  that  the  facts  assumed  were  not  in 
evidence,  but  which  failed  to  point  out  the  facts 
claimed  not  to  have  been  proved,  was  insuffi- 
cient. 

3.  A  party  seeking  the  opinion  of  an  expert, 
within  reasonable  limits,  may  put  his  hypothet- 
ical case  as  he  claims  it  has  been  proven  ;  leav- 
ing the  opposite  party,  on  cross-examination,  to 
so  change  the  question  as  to  cover  the  facts  as 
contended  by  him. 

4.  Where,  in  an  action  for  injuries  on  a  de- 
fective sidewalk,  defendant  asked  instructions 
which  required  it  to  maintain  a  "sound  and 
sufficient  walk,"  it  was  not  prejudiced  by  an- 
other instruction  requiring  the  maintenance  of 
sidewalks  in  a  "good"  and  reasonably  safe,  con- 
dition. 

5.  An  instruction  that  the  burden  of  proof 
was  on  the  plaintiff,  and  that  it  was  for  her  to 
prove  her  case  by  a  preponderance  of  the  evi- 
dence, "yet  the  degree  of  preponderance  is  not 
material,"  was  not  prejudicial  by  reason  of  the 
nse  of  the  words  quoted. 

6.  Where,  in  an  action  for  Injuries  on  a  city 
sidewalk,  plaintiff  had  never  been  over  the  walk 
before,  and  did  not  know  its  condition,  a  re- 
quested instruction  that  the  law  requires  a  per- 
son who  knows  that  a  sidewalk  is  unsafe  and 
dangerous  to  exercise  care  and  diligence  in  go- 
ing over  the  same  was  properly  refused. 

7.  Requests  to  charge  covered  by  the  instruc- 
tions given  are  properly  refused. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  Elizabeth  A.  Honeyman  against 
the  city  of  Aledo.  From  a  Judgment  in  fa- 
vor of  plaintiff,  affirmed  by  the  Appellate 
Court  (108  111.  App.  536),  defendant  appeals. 
Affirmed. 

•Rehearing  denied  April  7,  1904. 

\  t.  See  Evidence,  vol.  20,  Cent  Dig.  5  237L 


McArthur  &  Cooke  and  Geo.  W.  Werts,  Jr., 
City  Atty.,  for  appellant  Wood  &  Elmer 
and  Bassett  &  Basset  t,  for  appellee. 

WILKIN,  J.  This  is  an  action  on  the  case 
brought  by  appellee  to  recover  for  personal 
Injuries  alleged  to  have  been  sustained  by 
her  upon  a  defective  sidewalk  of  defendant. 
On  August  3,  1901,  she  and  her  husband 
were  passing  along  a  wooden  sidewalk  on 
Walnut  street,  in  said  city.  The  husband 
stepped  upon  one  end  of  a  loose  board  in  the 
walk,  and  the  other  end  flew  up,  and  tripped 
her,  throwing  her  to  the  ground,  and  injur- 
ing her  spine  and  one  of  her  Angers.  Upon 
a  trial  in  the  circuit  court,  judgment  was 
rendered  against  the  defendant  for  the  sum 
of  $1,200,  which  has  been  affirmed  by  the 
Appellate  Court  for  the  Second  District 

It  is  insisted  by  appellant  that  the  evi- 
dence does  not  show  that  the  spine  of  appel- 
lant was  injured,  and  considerable  space  in 
the  brief  and  argument  has  been  taken  up  in 
arguing  that  question.  The  Judgment  of  the 
Appellate  Court  conclusively  settled  that 
and  all  other  controverted  questions  of  fact 
in  favor  of  the  plaintiff  below  and  against 
the  defendant. 

Appellant  claims  that  the  trial  court  erred 
in  refusing  to  sustain  an  objection  made  by 
its  counsel  to  a  hypothetical  question  put  to 
one  of  appellee's  witnesses.    The  objection 
made  to  the  question  was  and  is  that  the 
facts  assumed  by  it  were  not  in  evidence, 
but  such  facts,  claimed  not  to  be  in  evidence, 
are  nowhere  specifically  pointed  out    In  or- 
der to  take  advantage  of  the  exception  upon 
appeal  to  the  court's  ruling  on  the  objection, 
counsel  should  have  called  the  attention  of 
the  trial  court  to  the  particular  evidence  as- 
sumed in  the  question  which  was  wanting. 
The  rule  applicable  to  hypothetical  questions 
is  that  the  party  seeking  the  opinion  of  an 
expert  may,  within  reasonable  limits,  put  bis 
hypothetical  case  as  he  claims  it  has  been 
proven,  and  take  the  opinion  of  the  witness 
thereon;    leaving    the    Jury    to    determine 
whether  the  case,  as  put  is  the  one  proven. 
Grand  Lodge  I.  O.  M.  A.  v.  Wieting,  168  111. 
408,  48  N.  E.  59,  61  Am.  St  Rep.  123.     In  this 
case  appellee  had  a  right  to  ask  the  question. 
assuming  only  the  elements  as  she  claimed 
they  appeared  in  the  evidence;  and,  if  the 
question  so  put  did  not  fully  and  fairly  cover 
all  the  points,  then,  upon  cross-examination, 
counsel  for  appellant  had  a  right  to  change 
the  question  so  as  to  cover  the  facts  which 
they  contended  were  applicable  to  the  case, 
and  which  reasonably  appeared  from  the  ev- 
idence; and,  having  failed  to  pursue    that 
practice,  they  cannot  now  complain. 

Objection  is  made  to  the  first  instruction 
given  by  the  court  on  behalf  of  appellee. 
This  instruction  is  directed  to  the  daty  of 
the  defendant  to  keep  its  sidewalks  in  a 
reasonably  safe  condition,  and  says,  in  sub- 
stance, that  the  defendant  is  bound  to  use 
reasonable  care  and  caution  to   keep   and 
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maintain  its  sidewalks  in  good  and  reasona- 
bly safe  condition.  The  objection  Is  made 
to  the  use  of  the  word  "good."  The  duty  of 
a  city  in  maintaining  its  sidewalks  has  been 
frequently  considered  by  this  court,  and  the 
rule  of  law  in  that  regard  is  well  settled. 
This  instruction  would  have  been  more  ac- 
curate if  the  word  "good"  had  been  left  out, 
but  we  do  not  think  appellant  was  injured 
by  its  being  inserted,  especially  as,  in  the 
seventh  of  its  own  instructions  asked  and 
given,  the  words  "sound  and  sufficient"  are 
used,  which,  in  their  connection,  have  the 
same  import  as  the  word  "good"  in  the 
plaintiff's  first  instruction.  Several  instruc- 
tions were  given  on  behalf  of  each  party 
which  correctly  denned  the  duty  of  the  city 
in  the  care  and  maintenance  of  its  side- 
walks. The  most  that  could  be  claimed 
would  be  that  the  instruction  objected  to 
was  misleading,  but,  if  it  was  subject  to  that 
objection,  the  defect  was  removed  by  those 
which  correctly  stated  the  law  upon  the 
same  subject 

Appellant  also  objects  to  the  fourth  in- 
struction given  on  behalf  of  appellee.  This 
Instruction  lays  down  the  rule  that  the  bur- 
den of  proof  is  upon  plaintiff,  and  it  is  for 
her  to  prove  her  case  by  a  preponderance  of 
the  evidence,  yet  the  degree  of  preponder- 
ance is  not  material.  The  objection  is  made 
to  the  last  sentence,  "the  degree  of  prepon- 
derance is  not  material."  This  instruction 
would  also  have  been  more  correct  without 
the  words  objected  to,  as  the  preceding 
words  sufficiently  state  the  rule  sought  to  be 
announced,  but  we  are  unable  to  discover 
wherein  the  defendant  was  prejudiced  by 
the  inaccuracy. 

The  trial  court  refused  to  give  the  thir- 
teenth and  nineteenth  Instructions  offered  by 
appellant.  These  Instructions  are,  in  sub- 
stance, that  the  law  requires  a  person  who 
knows  that  a  sidewalk  is  in  an  unsafe  or 
dangerous  condition  to  exercise  care  and  dil- 
igence in  going  over  or  upon  such  sidewalk, 
and  that  the  law  will  not  permit  a  person 
who  knowingly  and  negligently  goes  upon 
such  unsafe  or  dangerous  sidewalk  to  recov- 
er damages  sustained  thereby.  It  may  be 
conceded  that  these  Instructions  lay  down 
substantially  correct  propositions  of  law,  but 
they  were  not  applicable  to  the  facts  of  the 
case,  and  were  properly  refused  for  that  rea- 
son. The  evidence  shows  that  the  appellee 
resided  in  New  Boston,  Mercer  county,  and 
that  her  injury  occurred  In  the  city  of  Aledo, 
in  that  same  county,  and  that  the  appellee 
had  never  been  upon  or  over  the  sidewalk  in 
question  before,  did  not  know  of  its  condi- 
tion, and  therefore  was  not  charged  with  the 
care  and  diligence  imposed  by  those  instruc- 
tions. 

Complaint  is  also  made  of  the  refusal  of 
the  trial  court  to  give  the  fourteenth  and 
fifteenth  Instructions  offered  by  appellant 
These  instructions  state  the  law  with  refer- 
ence to  the  notice  necessary  to  appellant,  and 


also  the  rule  in  case  the  Jury  should  find  said 
injury  was  the  result  of  a  mere  accident 
Both  Instructions  are  reasonably  correct  as 
statements  of  propositions  of  law,  but  the 
fifth,  eighth,  and  eleventh  given  on  behalf  of 
appellant  fully  cover  the  same  ground,  and 
there  was  therefore  no  reversible  error  in 
the  refusal  of  the  fourteenth  and  fifteenth. 

Our  examination  and  consideration  of  all 
the  instructions  given  lead  to  the  conclusion 
that  the  jury  was  fully  and  fairly  instructed, 
and  that  there  was  no  substantial  error  in 
the  refusal  of  those  rejected. 

We  find  no  reversible  error  in  the  case, 
and  the  judgments  of  the  circuit  and  appel- 
late courts  will  therefore  be  affirmed.  Judg- 
ment affirmed. 

SCOTT,  J,  took  no  part  in  the  decision  of 
this  case. 


(208  IH.  891) 
DAUM  v.  COOPER* 
(Supreme  Court  of  Illinois.     Feb.  17,  1904.) 

WATER      COURSES  —   ALTERATION    —   DRAINAGE 

DITCHES— CONSTRUCTION— INJUNCTION— 

DAMAGE. 

1.  A  landowner  la  entitled  to  change  the 
course  of  a  natural  stream  within  the  limits  of 
his  own  land,  provided  that  in  so  doing  he  does 
not  cast  on  the  land  of  an  adjoining  proprietor 
water  which  would  not  in  the  course  of  nature 
flow  thereon,  and  he  restores  the  stream  to  its 
original  channel  before  such  adjoining  proprie- 
tors land  is  reached. 

2.  After  the  institution  of  proceedings  by 
drainage  commissioners  for  the  establishment  of 
a  drainage  ditch  to  drain  lands  belonging  to 
plaintiff  and  defendant,  among  others,  plaintiff, 
in  consideration  of  the  abandonment  of  a  pro- 
posed ditch,  agreed  that  a  ditch  should  be  con- 
structed eastwardly  to  the  south  end  of  a  ditch 
then  existing  along  the  boundary  of  plaintiff's 
land,  which  ne  agreed  to  clean  out  and  keep  in 
good  condition  to  conduct  the  water  which  came 
into  it.  Thereafter  defendant,  an  adjoining 
landowner,,  in  proceedings  against  the  highway 
commissioners,  authorized  them  to  close  a  ditch 
which  drained  certain  water  courses  over  his 
land  from  a-  highway,  whereupon  defendant  de- 
termined to  cat  a  ditch  on  his  own  land,  to  lead 
from  such  water  courses  to,  and  connect  with, 
the  ditch  which  plaintiff  had  agreed  to  maintain. 
There  was  no  proof  that  the  construction  of 
such  ditch  would  turn  more  water  into  plain- 
tiff's ditch  than  had  previously  been  carried 
thereby,  or  that  plaintiff  would  in  any  manner 
be  injured.  Held,  that  plaintiff  was  not  en- 
titled to  enjoin  the  construction  of  the  proposed 
ditch. 

Appeal  from  Circuit  Court  Lee  County;  O. 
E.  Heard,  Judge. 

BUI  by  John  Daum  against  Ira  Cooper. 
From  a  decree  dismissing  the  bill,  plaintiff  ap- 
peals.   Affirmed. 

Geo.  D.  O'Brien  and  Henry  S.  Dixon,  for 
appellant    D.  W.  Baxter,  for  appellee. 

BOGGS,  J.  This  was  a  bill  In  chancery 
Hied  by  the  appellant,  praying  that  appellee 
be  enjoined  from  cutting  a  ditch  in  his  (appel- 
lee's) farm,  and  causing  water  to  flow  out 
of  its  natural  course  to  and  upon  the  lands 

•Rehearing  denied  April  12,  1S04. 
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of  appellant  The  cause  was  heard  upon  bill, 
answer,  replication,  and  proofs  produced  la 
open  court,  and  a  decree  was  entered  dis- 
missing the  bill  for  want  of  equity,  from 
which  decree  this  appeal  has  been  perfected. 

A  motion  submitted  by  the  appellee  to  dis- 
miss the  appeal  for  want  of  jurisdiction  was 
reserved  to  the  hearing,  and  will  be  overrul- 
ed for  reasons  that  will  be  made  apparent  In 
the  course  of  the  opinion. 

The  appellant  and  the  appellee  are  the 
owners  of  adjoining  farm  lands  In  the  town 
of  Alto,  In  Lee  county.  The  lands  are  all  sit- 
uated in  section  29,  town  39  north,  range  2 
east  The  appellant  Is  the  owner  of  the 
west  half  of  the  southeast  and  the  east  half 
of  the  southwest  quarter  of  said  section,  and 
the  appellee's  lands  are  described  as  the 
east  half  of  the  northwest  and  the  northeast 
quarter  of  the  said  section.  Appellee's  dwell- 
ing Is  located  on  the  northeast  corner  of  the 
west  half  of  the  northeast  quarter,  which 
tract,  together  with  the  80-acre  tract  imme- 
diately west  of  It,  will  be  designated  here- 
after as  the  appellee's  home  place.  A  public 
highway  runs  east  of  this  home  tract  of  appel- 
lee's land,  dividing  It  from  the  east  half  of  the 
northeast  quarter,  which  latter  tract  will  be, 
for  convenience,  hereafter  called  the  "Rody 
Place."  This  highway  runs  south  along  the 
east  side  of  the  lands  of  the  appellant  There 
is  a  highway  along  the  north  side  of  appel- 
lee's lands.  The  following  plat  will  aid  to  a 
clearer  understanding  of  the  location  of  these 
lands,  and  of  what  will  hereafter  be  said 
in  this  opinion  as  to  ditches  and  water  courses: 


Two  small  water  courses  ran  from  the  Rody 
place  across  the  highway  westwardly  Into 
appellee's  home  tract  and  another  water 
course  entered  his  home  tract  near  the  center 
thereof,  on  the  north  side.  The  natural  flow 
of  the  water  from  all  of  these  water  courses 
was  to  the  west  and  southwest  It  seems 
from  the  testimony  that  the  water  did  not 
flow  in  any  well-defined  channels  In  the  west- 
erly or  southwesterly  portion  of  appellee's 
home  place,  but  that  the  land  there  was  low 
and  fiat  and  the  water  found  its  way  in 
slight  depressions  to  the  west  and  southwest 
The  appellee  contended,  and  the  testimony  In 
his  behalf  tended  to  show,  that  a  portion  of 
this  water  flowed  from  his  land  onto  a  por- 
tion of  the  northwestern  corner  of  the  lands 
of  the  appellant;  but  the  testimony  in  be- 
half of  the  appellant  tended  to  show  that 
the  water  would,  in  a  state  of  nature,  flow 
across  appellee's  west  line  of  his  home  place 
at  points  from  20  to  60  rods  north  of  the 
northwest  corner  of  the  lands  now  owned  by 
the  appellant  The  northwest  portion  of  ap- 
pellant's land  and  the  southwest  portion  of 
appellee's  land  were  flat  and  low  and  wet,  and 
the  truth  of  either  contention  could  not  be 
well  declared  from  the  proof. 

The  lands  belonging  to  the  appellant  for- 
merly belonged  to  one  Jeptha  Mitten.  In  the 
year  1871  the  appellee  and  the  said  Jeptha 
Mitten,  by  mutual  consent  and  agreement 
constructed  a  line  of  ditches  beginning  on 
the  west  line  of  appellee's  home  place,  about 
100  rods  north  of  his  southwest  corner,  and 
extending  thence  south  along  the  west  line 
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of  th«  appellee's  home  place  to  the  northwest 
corner  of  Mitten's  land  (now  appellant's 
tract);  thence  south  along  the  west  line  of 
Mitten's  land  a  distance  of  80  rods.  Appel- 
lant became  the  owner  of  the  Mitten  land  In 
1875. 

In  1886  the  appellee  claimed  that  the  high- 
way commissioners,  In  grading  and  improv- 
ing the  highways  near  the  northeast  corner 
of  his  home  place,  had  obstructed  the  natural 
flow  of  the  water  coming  from  the  east  and 
north,  and  caused  the  same  to  flood  his  door- 
yard  and  premises  about  bis  house  in  the 
northeast  corner  of  the  home  tract.  This 
complaint  on  the  part  of  the  appellee 'resulted 
In  an  agreement  with  the  commissioners  of 
highways,  made  In  1886,  under  which  the  ap- 
pellee was  permitted  to  construct,  and  did  then 
construct,  at  his  own  expense,  a  ditch  in  the 
west  "bench"  of  the  highway,  which  ran  north 
and  south,  beginning  in  the  west  bench  of 
the  said  highway,  at  the  northeast  corner  of 
his  home  place,  and  extending  from  thence 
south  to  within  about  four  feet  of  the  south 
line  of  bis  land.  This  ditch  intercepted  the 
waters  which  would  otherwise  flow  on  the 
northeasterly  portions  of  bis  home  place  be- 
cause of  the  construction  of  the  grade  of.  the 
highway,  and  also  the  waters  which  would 
otherwise  flow  on  the  easterly  part  of  his 
home  place  from  the  two  water  courses  coin- 
ing from  the  Rody  place,  and  would  conduct 
all  such  water  down  the  ditch  to  thj  south 
end  thereof,  near  the  southeast  corner  of  his 
borne  place.  The  appellee  at  the  same  time 
caused  a  ditch  to  be  dug  on  bis  own  land 
In  the  south  part  of  his  home  place,  from  the 
south  end  of  this  ditch  on  the  west  side  of  the 
highway,  west  to  his  own  ditch  near  the 
southwest  corner  of  his  home  place.  These 
ditches  were  constructed  In  1886,  and  conduct- 
ed the  water  which  otherwise  would  have 
come  upon  the  home  place  upon  the  north- 
east corner  thereof,  and  from  the  Rody  place, 
south  In  the  ditch  In  the  highway  to  the 
ditch  leading  west  on  bis  own  land;  thence 
In  the  latter  ditch  west  to  the  appellee's 
ditch  on  the  west  line  of  his  home  place,  and 
within  a  few  feet  of  the  north  end  of  the 
Mitten  ditch,  into  which  latter  ditch  the 
water  would  then  be  conveyed  by  the  ditch 
on  the  west  line  of  appellee's  land. 

In  1888  the  Inlet  Swamp  drainage  district 
'was  organized,  and  a  number  of  ditches  were 
dug  for  the  purpose  of  draining  the  lands 
west  and  south  of  that  of  these  litigants. 
The  plans  of  the  drainage  district  contem- 
plated the  construction  of  a  ditch  from  the 
north  main  ditch  of  the  drainage  district  al- 
most due  northwest  to  the  southwest  corner 
of  appellee's  home  farm,  which  was  also 
the  northwest  corner  of  Damn's  farm,  and 
also  the  junction  of  the  Cooper  and  Mitten 
ditches,  and  a  few  feet  south  of  the  western 
outlet  of  the  ditch  constructed  by  the  appellee 
from  the  north  and  south  highway  in  the 
south  part  of  his  home  place  to  the  south- 
west corner  thereof,  as  before  described.   The 


appellant  interceded  with  the  commissioners 
of  the  drainage  district,  and  Induced  them 
to  abandon  the  proposed  ditch  to  the  south- 
west corner  of  appellee's  land,  and  arranged 
with  them  to  cut  the  ditch  eastwardly  to  the 
south  end  of  the  Mitten  ditch;  and,  to  se- 
cure this  action  on  the  part  of  the  commis- 
sioners, the  appellant  agreed  with  them  that 
he  would  clean  out  the  Mitten  ditch,  and  keep 
it  In  good  condition  to  conduct  the  water 
which  came  Into  it  After  the  construction 
of  the  Inlet  drainage  district  ditch  in  the 
year  18S8  until  the  year  1903  all  of  the  wa- 
ter from  appellee's  farm  came,  by  means  of 
the  ditch  on  the  west  side  of  bis  borne  place 
and  the  ditch  from  the  highway  on  the  south 
side  of  his  place,  into  the  Mitten  ditch,  and 
from  thence  to  the  ditch  of  the  drainage  dis- 
trict The  position  of  appellee  is  that  he 
has  the  perpetual  right  to  discharge  the  wa- 
ter from  his  ditch  Into  the  Mitten  ditch  on 
appellant's  land,  and  to  hare  the  same  flow 
therein,  and  it  Is  for  this  reason  we  hold  a 
freehold  Is  involved. 

In  the  year  1903,  as  the  result  of  litigation 
between  the  commissioners  of  highways  (the 
appellant  being  a  member  of  the  board)  and 
the  appellee,  the  commissioners,  on  payment 
of  $250  to  appellee,  were  authorized  to  close 
appellee's  ditch  in  the  west  bench  of  the 
north  and  south  highway,  and  to  enter  upon 
bis  lands  where  the  two  water  courses  which 
came  through,  the  Rody  place  entered  his 
borne  lands,  and  open  a  way  from  the  cut- . 
verts  for  the  water  courses  to  enter  on  bis 
land,  and  also  to  carry  the  water  which  had 
been  diverted  onto  appellee's  home  place  at 
his  yard,  In  ditches  along  the  north  side  of 
the  east  and  west  highway  to  a  culvert,  and 
thence  through  the  culvert  into  and  upon  the 
appellee's  land  about  60  rods  west  of  his 
house,  and  to  there  open  a  way  In  appellee's 
land  a  distance  of  12  feet  from  the  highway. 
In  which  to  receive  the  water  coming  from 
the  waterway  under  the  culvert  In  the  north 
and  south  highway,  In  order  the  same  might 
flow  onto  appellee's  land.  The  commission- 
ers of  highways  constructed  a  culvert  In  the 
east  and  west  highway  a,t  the  proper  point 
made  a  ditch  along  the  north  side  of  that 
road,  and  opened  a  way  In  appellee's  land  for 
the  water  to  be  conveyed  to  and  upon  It 
from  the  highway.  The  commissioners  also 
made  two  culverts  where  water  courses 
which  came  from  the  Rody  place  crossed  the 
highway  running  north  and  south,  and  in  ap- 
pellee's field,  west  of  the  more  southerly  of 
the  culverts,  the  commissioners  opened  a 
way  for  the  passage  of  the  water  into  appel- 
lee's field,  where  it  had  previously  gone  in  a 
state  of  nature.  The  appellee  then  deter- 
mined to  cut  a  ditch  In  his  own  land,  to  lead 
from  the  natural  water  course  which  came 
from  the  Rody  place  through  the  more  south- 
erly culvert  in  the  north  and  south  highway, 
south,  to  the  ditch  before  mentioned.  In  the 
south  part  of  his  own  land,  which  led  to  the 
west,  and  connected  with  the  Mitten  ditch  at 
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the  southwest  corner  of  appellee's  land,  and 
near  the  northwest  corner  of  the  land  of  the 
appellant,  and  to  construct  a  dam  or  obstruc- 
tion on  his  own  land  In  the  bed  of  the  natu- 
ral water  course  from  the  Rody  place 
through  the  culvert  In  the  north  and  south 
highway  for  the  purpose  of  turning  the  wa- 
ter coming  in  such  watercourse  south  Into 
the  proposed  new  ditch,  whence  it  would 
reach  the  ditch  in  bis  land  near  the  south 
line  thereof,  and  from  thence  be  conducted 
to  the  west  Into  the  Mitten  ditch.  The  ap- 
pellee, in  pursuance  of  such  plan,  began  to 
cut  the  ditch  on  his  own  land.  The  appel- 
lant thereupon  filed  this  bill  in  chancery, 
praying  for  a  writ  of  injunction  restraining 
the  appellee  from  completing  the  ditch,  and 
from  building  any  dam  or  barrier  that  would 
obstruct  the  natural  flow  of  the  water  on  bis 
(appellee's)  land,  or  divert  the  flow  thereof 
from  its  natural  course,  and  from  in  any 
manner  interfering  with  the  natural  water 
courses  extending  across  the  lands  of  the  ap- 
pellee west  of  the  north  and  south  highway 
so  as  to  cause  any  water  to  flow  on  the  lands 
of  the  appellant 

We  think  the  chancellor  correctly  ordered 
the  bill  to  be  dismissed.  A  proprietor  of 
land  may  change  the  course  of  a  natural  wa- 
ter course  within  the  limits  of  his  own  land, 
if  he  restores  it  to  the  original  channel  be- 
fore the  lands  of  another  are  reached,  pro- 
vided, In  changing  the  course  of  the  stream, 
be  does  not  cast  upon  the  lands  of  an  adjoin- 
ing proprietor  water  which  would  not  in  a 
course  of  nature  flow  upon  such  adjoining 
premises.  28  Am.  &  Eng.  Ency.  of  Law  (1st 
Ed.)  p.  982. 

It  appeared  from  the  testimony  of  a  num- 
ber of  witnesses  who  testified  in  behalf  of 
the  appellee  that  the  manner  in  which  the 
appellee  proposed  to  dig  the  ditch,  and  con- 
trol the  flow  of  the  water  coming  upon  his 
own  land,  was  necessary  to  the  proper  till- 
age of  his  lands,  and  we  find  nothing  in  the 
evidence  to  controvert  this  position.  There 
is  no  proof  in  the  record  that  appellant  has 
ever  suffered  any  appreciable  damage  from 
water  coming  from  appellee's  ditches,  though 
the  only  ditch  from  which  waters  could 
come  to  the  injury  of  the  appellant,  viz.,  that 
running  east  and  west  in  appellee's  land 
from  the  southeast  corner  at  the  highway  to 
the  Mitten  ditch,  at  or  near  the  southwest 
corner,  had  been  there  more  than  17  years 
before  the  bill  was  filed.  The  ditch  which  it 
was  sought  to  enjoin  appellee  from  con- 
structing would  not,  it  is  clear,  bring  as 
great  a  quantity  of  water  into  this  east  and 
west  ditch  as  had  been  conducted  to  it  by 
the  ditch  along  the  west  side  of  the  highway 
during  that  period  of  17  years,  for  during 
that  time  the  ditch  along  the  highway  ex- 
tended at  least  100  rods  further  north  than 
did  the  ditch  which  appellee  was  engaged  in 
digging  when  enjoined,  and  consequently 
gathered   and   conveyed   more   water   than 


would  the  proposed  new  ditch  in  appellee's 
field. 

It  was  proven  that  since  the  issuance  of 
the  Injunction  the  appellee  had  cut  a  ditch 
from  the  opening  made  by  the  commission- 
ers of  highways  from  the  culvert  in  the  high- 
way at  the  north  side  of  the  home  farm  of 
the  appellee  to  the  ditch  running  east  and 
west  in  the  south  part  of  his  farm,  from  the 
highway  to  the  Mitten  ditch.  It  may  be  that 
this  latter  constructed  ditch  would  bring  some 
more  water  Into  the  east  and  west  ditch  than 
had  previously  flowed  therein,  but  the  addi- 
tional quantity,  if  any,  would  only  be  such 
as  would  fall  upon  his  lands,  for  the  ditch 
which  existed  along  the  highway  along  the 
east  side  of  appellee's  home  place  intercepted 
and  conveyed  the  water  from  all  the  water 
courses  that  flowed  onto  the  home  place.  It 
was  also  Bhown  that  the  appellee  had  con- 
structed a  strong  embankment  on  his  land  on 
the  south  bank  of  the  east  and  west  ditch, 
where  this  new  north  and  south  ditch  emp- 
tied therein,  and  no  reasonable  grounds  for 
fear  of  an  overflow  or  the  breaking  of  the 
bank  of  the  ditch  were  disclosed  by  the  proof. 

There  is  no  proof  in  the  record  that  the 
appellant  has  ever  suffered  any  appreciable 
damages  from  the  efforts  of  the  appellee  to 
drain  his  lands.  It  was  proven  that  at  the 
northwest  corner  of  the  appellant's  land,  near 
the  point  where  the  appellee's  east  and  west 
ditch  intersects  the  ditch  running  north  and 
south  on  the  west  side  of  his  home  place,  the 
water  had  washed  the  banks  of  the  ditch  to 
such  an  extent  as  to  loosen  and  cause  to  fall 
some  of  the  posts  of  appellant's  fence,  and 
that  appellant's  cattle  at  one  time  escaped 
through  the  opening  thus  made;  but  we  think 
it  is  well  established  by  the  proof  that  the 
appellant  failed  to  comply  with  bis  contract 
to  keep  the  Mitten  ditch  cleaned  out  and 
open,  and  that  the  injury  to  the  bank  at  the 
northwest  corner  of  his  place  was  attributable 
to  the  fact  that  obstructions  in  the  Mitten 
ditrh  caused  the  water  to  collect  and  stand 
in  the  ditch  at  appellant's  northwest  corner, 
and  to  soak  and  loosen  the  soil,  and  caused  it 
to  fall  into  the  ditch,  or  "cave  in,"  and  that 
this  neglect  of  the  appellant  caused  the  in- 
jury to  his  fence. 

The  appellant  produced  testimony  to  the 
effect  that  the  water  had  begun  to  cut  or 
wash  away  the  bank  of  appellee's  ditch  on 
his  land  near  the  highway  at  the  southeast 
corner  of  his  home  place,  and  also  at  another 
point  still  further  west  in  the  same  ditch. 
The  wash  or  break  in  the  bank  at  the  east 
end  of  this  ditch  near  the  highway  was  de- 
scribed as  a  hole  in  the  bank  18  inches  or  2 
feet  in  width,  but  it  was  not  clear  that  the 
wash  or  break  had  reached  appellant's  land. 
There  was  testimony  tending  to  show  this 
hole  was  within  the  limits  of  the  highway, 
and,  if  so,  it  would  be  east  of  the  terminus 
of  the  ditch  that  the  appellant  sought  to  have 
the  appellee  enjoined  from  cutting,  and  hence 
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no  further  injury  could  occur  from  It  The 
appellee  testified  that  the  only  hole  he  knew 
of  was  outside  of  his  fence,  and  that  It  bad 
not  been  caused  by  the  action  of  the  water, 
but  had  been  cut  by  the  appellant  The  tes- 
timony as  to  the  washing  of  the  bank  at  the 
point  further  west  on  the  ditch  was  that  the 
dirt  had  been  soaked  or  washed  away  suffi- 
ciently to  expose  the  roots  of  the  hedge  fence. 
There  was  no  proof  that  any  water  had  pass- 
ed from  the  ditch  at  either  of  the  points  into 
or  upon  the  lands  of  the  appellant  The  opin- 
ion was  expressed  by  witnesses  for  the  ap- 
pellant that  if  the  water  continued  to  flow 
in  the  ditch,  the  banks,  If  not  protected, 
would  eventually  be  washed  away,  and  that 
the  water  might  then  reach  and  damage  the 
lands  and  crops  of  the  appellant;  but  on 
cross-examination  these  witnesses  conceded 
that  if  reasonable  and  proper  care  was  taken 
to  keep  the  ditches  clean,  and  the  banks  and 
embankments  repaired,  the  danger  of  injury 
to  the  appellant  could  be  averted.  The  fact 
that  the  water  had  passed  through  this  ditch 
for  the  period  of  more  than  17  years  without 
appreciable  injury  to  the  walls  of  the  ditch 
or  the  lands  of  the  appellant  no  doubt  bad 
great  weight  to  convince  the  court  there  was 
little  reason  to  apprehend  injurious  results  in 
the  future.  The  appellee  testified  that  he  in- 
tended to  give  careful  attention  to  the  banks 
and  embankments  of  his  ditches, and, if  neces- 
sary, to  support  and  repair  any  breaks  that 
might  be  developed,  with  plank  or  stone,  and 
to  keep  the  ditches  clean  and  open  to  the 
full  extent  thereof.  The  chancellor,  it  seems, 
was  fully  justified  in  concluding  there  was  no 
reasonable  ground  for  the  apprehensions  of 
the  appellant  that  he  would  suffer  any  im- 
mediate injury.  The  apprehensions  of  injury 
and  damage  to  lands  in  the  future  were  mere- 
ly conjectural,  and  not  at  all  probable.  The 
chancellor  was  fully  justified  in  concluding 
there  was  no  well-grounded  apprehension  of 
Immediate  Injury  or  damage.  Actual  experi- 
ence of  many  years  had  demonstrated  that 
there  was  no  reasonable  ground  to  fear  that 
the  appellant  would  be  Irreparably  damaged, 
either  Immediately  or  in  the  future.  Under 
circumstances  similar  In  all  respects,  we  have 
uniformly  held  that  the  extraordinary  re- 
straining power  of  a  court  of  equity  should 
not  be  exercised.  Thornton  v.  Roll,  118  III. 
350,  8  N.  E.  145;  Wilson  v.  Dondurant  142 
111.  645,  32  N.  E.  498. 

The  decree  will  be  affirmed.    Decree  af- 
firmed. 


(208  111.  428) 

BARNETT  *  RECORD  CO.  v.  SCHLAPKA.* 
(Supreme  Cpurt  of  Illinois.     Feb.  17,  1904.) 

INJURY  TO  EMPLOYE— SAFE  PLACE  TO  WORK- 
DAMAGES— EVIDENCE— INSTRUCTIONS. 

1.  Evidence  in  an  action  by  an  employe  for 
personal  injuries  arising  from  failure  to  pro- 
vide a  safe  place  to  work  examined,  and  held 
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sufficient  to  justify  the  court  In  refusing  a  per- 
emptory instruction  for  defendant. 

2.  The  exception  to  the  general  rule  as  to  the 
duty  of  the  master  to  use  ordinary  care  to  pro- 
vide a  reasonably  safe,  place  to  work,  made 
where  the  character  of  the  work  is  such  that  the 
relative  safety  of  .employes  necessarily  varies 
from  time  to  time  as  the  work  progresses,  and 
the  work  being  done  at  times  renders  the  place 
dangerous,  applies  only  where  the  work  being 
done  necessarily  renders  the  place  dangerous, 
and  not  to  a  case  where  the  danger  could  have 
been  entirely  obviated  at  a  slight  expense. 

3.  Where  an  employe,  by  command  of  his  fore- 
man, placed  himself  in  a  position  of  danger,  and 
was  injured,  his  knowledge  of  the  danger  would 
not  defeat  Jiis  right  to  recover,  if,  in  obeying, 
he  acted  with  ordinary  care,  under  the  circum- 
stances. 

4.  A  few  minutes  after  an  employe  had  finish- 
ed digging  in  a  tunnel,  where  he  was  sent  to 
work  by  nis  foreman,  he  returned  with  a  fel- 
low employe  who  had  requested  him  to  assist 
in  carrying  a  board;  and,  while  doing  so,  the 
foreman  crawled  under  the  board  as  it  was  be- 
ing carried,  to  get  out  of  the  way,  and  neither 
said  anything  to  advise  him  of  changed  condi- 
tions, or  of  an  order  to  keep  out  to  avoid  dan- 
ger. Held,  that  this  amounted  to  an  affirmance 
or  repetition  of  the  order  to  go  into  the  tunnel 
previously  given  by  the  foreman,  and,  in  an  ac- 
tion for  the  resulting  injury,  justified  an  in- 
struction leading  the  jury  to  conclude  that  they 
might  find  that  he  was  in  the  tunnel  in  con- 
sequence of  such  order. 

5.  In  an  action  for  injury  to  an  employe,  an 
instruction  as  to  the  measure  of  damages,  au- 
thorizing consideration  of  the  future  effect  of 
the  injury  on  plaintiff's  ability  "to  work  in  his 
ordinary  and  former  line  of  Jabor,"  correctly 
stated  the  law,  and  did  not  exclude  considera- 
tion of  what  he  might  be  able  to  earn  in  other 
lines  of  employment. 

6.  An  instruction,  in  an  action  for  injury  to 
an  employe,  advising  the  jury  as  to  the  duty 
owing  plaintiff  as  to  his  safety,  was  properly 
directed  to  the  duty  to  him  in  particular,  with- 
out regard  to  the  safety  of  defendant's  serv- 
ants in  general. 

7.  A  servant  has  the  right  to  presume  that 
the  master  has  used  ordinary  care  to  provide 
him  a  place  reasonably  safe  in  which  to  work, 
and  need  not  make  an  examination  to  determine 
whether  the  place  is  safe ;  the  danger  not  being 
apparent  on  ordinary  observation. 

8.  In  an  action  for  injury  to  an  employfi,  an 
instruction  which  sought  to  inform  the  jury 
that  plaintiff  could  not  recover  if  it  were  the 
result  of  an  accident  without  fault  of  either 
party,  was  properly  modified  by  inserting  a  def- 
inition of  the  word  "accident." 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  Casper  Schlapka  against  the 
Barnett  &  Record  Company.  A  judgment 
for  plaintiff  was  affirmed  by  the  Appellate 
Court  (110  111.  App.  672),  and  defendant  ap- 
peals.   Affirmed 

This  suit  was  an  action  on  the  case  brought 
by  appellee  against  appellant  in  the  circuit 
court  of  Peoria  county,  where,  at  the  Sep 
tember  term,  1902,  a  trial  was  had  before 
a  Jury,  and  a  verdict  rendered  In  favor  of 
appellee  for  $3,760.  Motions  for  a  new  trial 
and  in  arrest  of  judgment  having  been  made 
and  overruled,  judgment  was  entered  on  the 
verdict,  and  appellant  appealed  to  the  Appel- 
late Court  for  the  Second  District    That 

f  7.  See  Master  and  Servant,  vol.  84,  Cent.  Dig.  U 
714,  717. 
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court  affirmed  the  Judgment  of  the  circuit 
court,  and  the'  caae  la  now  brought  to  this 
court  by  appeal. 

The  declaration  consisted  of  two  counts; 
the  first  charging  that  the  appellant  care- 
lessly and  negligently  shored,  propped,  and 
braced  the  sides,  walls,  and  banks  of  a  cer- 
tain ditch  or  tunnel  which  It  was  construct- 
ing, in  a  manner  which  was  insecure,  un- 
safe, and  dangerous,  and  that  plaintiff,  not 
having  knowledge  of  these  defects,  and  be- 
ing assured  by  defendant  that  said  ditch  or 
tunnel  was  a  safe  place  in  which  to  work, 
by  the  order  of  defendant's  foreman  com- 
menced work  therein,  and  while  so  engaged 
in  his  work  the  side  walls  and  banks  of  the 
ditch  or  tunnel  broke,  caved  in,  and  fell  up- 
on him,  whereby  he  was  Injured.  The  second 
count  differed  from  the  first,  in  that  it  char- 
ged that  defendant  carelessly  and  negligent- 
ly partially  excavated  and  constructed  the 
ditch  or  tunnel  before  plaintiff  was  em- 
ployed by  defendant,  and  that  plaintiff  had 
no  knowledge  that  the  excavating  had  been 
carelessly  and  negligently  done  theretofore, 
etc.  To  the  declaration,  defendant  pleaded 
the  general  issue. 

Appellant  is  a  construction  company,  and 
during  the  summer  of  1901  was  engaged  in 
erecting  an  annex  to  the  Iowa  Elevator, 
near  the  city  of  Peoria,  and  in  constructing 
a  ditch  (referred  to  as  a  tunnel)  connecting 
these  two  buildings,  through  which  grain 
could  be  taken  from  one  building  to  the 
other.  This  tunnel  was  35  feet  long,  an  aver- 
age of  8  feet  deep,  and  12  feet  wide  at  the 
bottom.  Along  both  sides  of  the  bottom  of 
the  tunnel,  trenches  about  3  feet  wide  and 
18  inches  deep  were  being  dug,  boards  placed 
on  each  side  of  the  trenches,  and  boxes  con- 
structed therein,  into  which  concrete  was 
placed  to  form  the  foundation  or  base  for 
the  walls  of  the  tunnel.  The  sides  of  the 
tunnel  did  not  rise  perpendicularly,  but  slop- 
ed, so  that  the  tunnnel  was  about  3  feet 
wider  at  the  top  than  at  the  bottom.  The 
tunnel  was  not  covered.  It  was  nothing 
more  than  a  wide,  open  ditch.  There  was 
nothing  whatever  over  it,  except  two  rail- 
road tracks  which  crossed  it,  and  a  shed, 
which  the  .company's  carpenter,  on  behalf  of 
appellant,  testified  covered  part  of  it;  but 
at  what  part  of  the  tunnel  this  shed  was 
located,  the  evidence  does  not  disclose.  No 
other  witness  in  the  case  testified  in  regard 
to  the  shed.  The  rails  for  the  railroad  tracks 
were  fastened  to  ties  which  rested  on  I 
beams,  and  these  beams  were  temporarily 
supported  by  upright  timbers  resting  in  mud- 
sills at  the  bottom  of  the  tunnel. 

On  August  6,  1901,  appellee  was  employ- 
ed by  appellant  to  work  for  it  He  com- 
menced work  in  the  afternoon  of  that  day, 
helping  dig  a  small  outside  ditch.  The  re- 
mainder of  the  afternoon  he  was  engaged  in 
removing  stone  from  a  box  car.  On  the  fol- 
lowing morning  he  was  ordered  by  appel- 
'  lant's  foreman  to  work  in  one  of  the  trenches 


in  the  bottom  of  the  tunnel.  He  looked  at 
the  wall  of  the  tunnel,  and  inquired  of  the 
foreman  if  It  was  solid,  in  response  to  which 
the  foreman  said  that  It  was,  and  ordered 
plaintiff  to  proceed  with  work  In  the  trench. 
Plaintiff  worked  at  digging  a  short  time, 
when,  as  he  says,  his  services  were  no  lon- 
ger required  there,  and  be  went  outside,  and 
was  at  work  on  the  surface  of  the  ground. 
About  five  minutes  after  leaving  this  trench, 
and  while  he  was  standing  at  the  mouth 
of  the  tunnel,  a  man  carrying  a  board  came 
up,  and  asked  appellee  to  take  one  end  of 
it  and  help  carry  it  into  the  ditch.  Appel- 
lee testified  that  this  man  was  a  stranger 
to  him.  Brown,  a  carpenter  In  the  employ 
of  appellant,  testified  that  he  was  the  man 
referred  to  by  appellee.  They  carried  the 
board  in,  appellee  walking  in  the  trench  at 
the  side  of  the  tunnel  on  which  the  board  was 
to  be  placed.  Brown  testified  that  the  board 
was  being  taken  in  to  shore  the  side  of  the 
tunnel,  which  he  had  observed  a  few  min- 
utes before  was  cracked  and  appeared  un- 
safe, while  appellee  testified  that  the  board 
was  to  be  used  in  the  trench  in  making  the 
box  for  concrete.  When  appellee  reached 
the  place  in  this  trench  where  he  had  been 
at  work  digging,  the  side  of  the  tunnel  cav- 
ed in  from  the  top,  and  a  large  amount  of 
earth  and  bricks  fell  upon  him,  causing  the 
injuries  complained  of  In  this  suit 

About  three  days  previous  to  the  injury 
the  side  of  another  tunnel  or  ditch  which 
appellant  was  constructing  about-  25'  feet 
away  from  this  one  had  caved  in.  The 
ground  in  both  of  these  tunnels  was  of  the 
same  character.  At  the  surface  was  filled 
or  made  ground,  which  was  cohesive.  Pro- 
ceeding downward  the  soil  became  looser, 
and  7  or  8  feet  below  the  surface  there  was 
a  sandy  soil.  For  a  distance  of  about  16 
feet  on  the  side  of  the  tunnel  where  appellee 
was  injured,  appellant  had  placed  boards  or 
timber  against  the  side  of  the  tunnel;  but 
this  support  stopped  about  12  fee.t  from  the 
place  where  appellee  was  injured,  and  at 
that  place  there  was  nothing  whatever  to 
keep  the  side  from  caving  in.  At  or  very 
near  the  place  where  the  Injury  occurred, 
one  of  the  railroad  tracks  crossed  the  tunnel, 
and  for  two  or  three  nights  previous  thereto 
engines  and  cars  had  crossed  on  this  track — 
a  fact  known  to  the  master,  but  not  to  the 
servant.  The  passage  of  these  engines  and 
cars  was  apt  to  loosen  the  soil.  A  few  min- 
utes before  the  injury,  machinery  in  the 
Iowa  Elevator  was  started,  and  appellant's 
foreman  noticed  that  it  caused  the  earth  on 
one  side  of  the  tunnel  to  vibrate,  and  no- 
ticed a  crack  in  that  side  extending  from  the 
top  to  the  bottom,  and  ordered  the  work- 
men out  of  the  trench  on  that  side  of  the  tan. 
nel. 

Appellee  swears  he  received  no  warning 
from  any  one  until,  carrying  the  end  of  the 
board,  he  reached  the  place  in  the  ditch 
where  he  was  injured,  when  the  foreman. 
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who  was  standing  near  by  in  the  tunnel, 
called  to  him  to  go  away  or  get  out,  but  the 
side  Immediately  caved  in,  and  he  had  no 
time  to  get  out  of  the  trench  before  the 
earth  fell  on  him.  He  testified  that  he  had 
had  no  previous  experience  in  making  such 
excavations,  or  working  about  thenu 

At  the  close  of  plaintiffs  evidence,  and 
again  at  the  close  of  all  the  evidence  in  the 
case,  appellant  submitted  and  requested  the 
court  to  give  to  the  Jury  an  instruction  In 
writing  telling  them  to  find  the  defendant 
not  guilty,  which  the  court  refused  to  do. 
The  alleged  errors  relied  upon  by  appellant 
for  a  reversal  of  the  cause  by  this  court  are 
the  action  of  the  court  In  refusing  the  per- 
emptory instruction,  the  giving  of  appellee's 
first  and  fourth  instructions,  and  modifying 
the  fourth,  eighth,  ninth,  and  eleventh  in- 
structions offered  by  appellant. 

Stevens,  Horton  ft  Abbott,  for  appellant 
Harry  S.  Miller  (Elmer  J.  Slough,  of  coun- 
sel), for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  The 
evidence  in  this  case,  the  substance  of  which 
is  recited  In  the  foregoing  statement  of 
facts,  tends  to  prove  that  the  master  did  not 
exercise  ordinary  care  to  provide  a  reasona- 
bly safe  place  for  the  servant  to  work  in; 
that  the  master  had  knowledge  of  the  dan- 
ger; that  the  servant  did  not  know  of  the 
danger,  and  had  not  equal  means  of  know- 
ing with  the  master.  The  peremptory  in- 
struction was  therefore  properly  refused. 
Lake  Erie  &  Western  Railroad  Oo.  v.  Wil- 
son, 188  111.  89,  69  N.  E.  573;  Momence  Stone 
Co.  v.  Turrell,  206  111.  515,  68  N.  B.  1078; 
Western  Stone  Co.  v.  Musdal,  196  111.  382,  63 
N.  E.  664,  89  Am.  St  Rep.  325. 

The  danger  was  latent  in  its  character, 
and  arose,  In  great  measure,  from  the  forma- 
tion of  the  soil  through  which  the  tunnel  was 
excavated.  Appellant  had  notice  of  this 
danger  from  the  fact  that,  a  few  days  be- 
fore, a  similar  accident  had  occurred  In  an- 
other tunnel,  through  the  same  sort  of  soil,  a 
short  distance  from  this  one.  Appellee  in- 
quired, before  going  into  the  excavation, 
whether  there  was  danger  of  the  character 
which  actually  existed,  and  the  reply  of  ap- 
pellant's superintendent  was  substantially 
an  assurance  that  there  was  none.  He  then 
went  into  the  ditch  and  worked  In  one  of  the 
trenches  along  the  side  a  short  time,  when, 
as  he  says,  there  were  more  men  there  than 
were  needed,  and  he  went  outside  to  shovel 
away  the  earth  that  was  thrown  out  on  the 
side  of  the  tunnel.  Shortly  after  this  it  was 
discovered  by  the  superintendent  that  the 
bank  on  one  side  was  breaking  away,  and 
apt  to  fall  in  Immediately.  The  men  then 
remaining  in  the  trench  on  that  side  were  or- 
dered out  of  the  trench,  but  not  out  of  the 
tunnel,  on  this  account.  Appellee  swears 
that  he  heard  no  such  order,  and  it  is  ear- 
nestly Insisted  that  when  he  went  back  after 
this,  helping  a  carpenter  to  carry  a  board  in, 


he  assumed  the  risk  of  Injury  from  the  acci- 
dent which  thereafter  occurred.  The  answer 
to  this  is  that  the  evidence  on  bis  part  tends 
to  show  that  he  had  not  been  advised  of  the 
impending  danger.  It  does  not  appear  that 
he  had,  or  ought  to  have  had,  knowledge  of 
any  change  In  conditions  which  existed  at 
the  time  he  had  been  assured  by  the  master's 
representative  that  there  was  no  danger  of 
the  kind  which  In  fact  actually  existed.  He 
went  Into  the  tunnel  carrying  one  end  of  the 
board  In  consequence  of  a  request  made  by 
Brown,  the  carpenter.  The  evidence  Justi- 
fies the  conclusion  that  the  superintendent 
was  present,  heard  this  request,  and  saw  ap- 
pellee complying  therewith.  When  they  got 
into  the  tunnel  with  the  board,  plaintiff 
walked  in  the  trench  on  the  side  where  the 
bank  caved  in.  As  he  and  the  carpenter 
carried  the  board  along  the  tunnel,  appel- 
lant's foreman  crawled  under  it  to  get  out  of 
their  way.  Neither  the  superintendent  nor 
the  foreman  said  anything  to  him  at  that 
time  In  regard  to  the  existence  of  the  dan- 
ger, and  he  swears  that  the  board  was  to  be 
used  in  making  the  box  in  the  trench,  while 
those  who  testify  for  appellant  swear  that 
it  was  to  be  used  in  shoring  the  bank  where 
the  break  was  anticipated. 

Appellant  cites  Simmons  v.  Chicago  &  To- 
man Railroad  Co.,  110  111.  340,  and  other  sim- 
ilar cases,  In  support  of  the  doctrine  that  the 
general  rule  that  it  is  the  duty  of  the  mas- 
ter to  use  ordinary  care  to  provide  a  rea- 
sonably safe  place  In  which  the  servant  may 
do  bis  work  is  not  applicable  where  the  char- 
acter of  the  work  Is  such  that  the  relative 
safety  of  persons  there  employed  necessarily 
varies  from  time  to  time  as  the  work  pro- 
gresses, and -the  work  being  done  at  times 
renders  the  place  dangerous.  It  will  be 
found,  on  examination,  that  these  cases  ap- 
ply only  where  the  work  being  done  neces- 
sarily renders  the  place  dangerous,  as  In 
mining  coal,  blasting  stone,  wrecking  build- 
ings, and  Other  matters  of  a  like  nature.  In 
this  case  the  banks  of  the  tunnel  could  have 
been  given  greater  slope  at  a  slight  increase 
of  the  expense,  and  this  would  have  entirely 
obviated  the  danger,  or  the  sides  could  have 
been  shored  throughout  the  entice  length,  as 
they  were  throughout  a  portion  of  their 
length.  This  last  expedient  was  said  by 
witnesses  for  defendant  below  to  be  imprac- 
ticable—a statement  which  the  Jury  may 
possibly  have  discredited,  as  defendant  also 
sought  to  show  that  it  attempted  to  shore 
the  side  of  the  tunnel  where  this  break  oc- 
curred as  soon  as  it  was  discovered  that  the 
earth  had  begun  to  give  way. 

Objection  Is  made  because  the  first  Instruc- 
tion given  on  the  part  of  appellee  advised 
the  Jury  that,  if  plaintiff  had  some  knowledge 
of  the  attendant  danger,  still  that  If,  in 
obedience  to  the  command  of  the  foreman, 
who  had  knowledge  of  the  danger  of  obeying 
the  command,  the  plaintiff'  placed  himself  in 
a  position  of  danger,  such  knowledge  as  the 


Digitized  by 


Google 


346 


70  NORTHEASTERN  REPORTER. 


(111. 


plaintiff  bad  would  not  defeat  his  right  of 
recovery,  if,  In  obeying  the  command,  be  act- 
ed with  a  degree  of  care  and  prudence  and 
diligence  that  an  ordinarily  prudent  man 
would  have  used  under  the  circumstances. 
We  think  this  instruction  in  accordance  with 
the  view  expressed  in  Western  Stone  Co.  v. 
Muscial,  supra,  where  it  is  said  (page  386,  196 
111.,  page  66,  63  N.  E.,  89  Am.  St.  Rep.  325): 
"Even  had  appellee  bad  some  knowledge  of 
the  defect  in  the  bank,  yet  the  order  of  the 
master  to  proceed  with  the  dangerous  work 
would  relieve  him  of  the  assumption  of  the 
risk,  unless  the  danger  was  so  manifest  that 
a  person  of  ordinary  prudence  would  not 
have  incurred  it"  It  is  said,  however,  that, 
if  the  instruction  states  a  correct  proposition 
of  law,  it  was  Improperly  given  In  this  case, 
because  it  would  lead  the  jury  to  conclude 
that  they  might  find  that  appellee  was  In 
the  tunnel  at  the  time  of  the  accident  in  con- 
sequence of  the  order  given  him  by  the  fore* 
man  to  go  there  in  the  morning,  wbile  appel- 
lant's position  is  that  be  was  there,  when  be 
received  the  injury,  as  a  mere  volunteer,  or  at 
the  request  of  the  carpenter,  who  seems  to 
have  been  a  fellow  servant  In  view  of  the 
fact  that  the  evidence  tends  to  show  that  the 
superintendent  was  present  and  heard  the  car- 
penter request  appellee  to  return  to  the  ditch, 
and  saw  appellee  complying  with  the  request 
and  that  the  foreman  crawled  under  the 
board  as  it  was  being  carried  into  the  trench, 
to  get  out  of  the  way,  and  neither  said  any- 
thing to  advise  appellee  of  the  changed  con- 
ditions, or  of  the  order  that  had  been  given 
to  keep  out  of  the  trench  in  which  plaintiff 
walked  with  the  board,  we  think  the  conclu- 
sion not  unwarranted  that  the  conduct  of  the 
superintendent  and  the  foreman  at  that  time 
amounted  to  an  affirmance  or  repetition  of  the 
order  given  by  the  foreman  earlier  in  the 
day.  Tbe  objection  to  the  instruction  is  not 
well  taken. 

The  fourth  instruction  given  on  behalf  of 
the  plaintiff  was  In  reference  to  the  measure 
of  damages,  and  authorized  the  jury  to  take 
into  consideration  the  effect,  If  any,  of  the 
injury  in  the  future  upon  the  plaintiff's  ability 
"to  work  in  his  ordinary  and  former  line  of 
labor."  This  is  said  to  exclude  from  the 
jury  the  consideration  of  what  plaintiff  might 
be  able  to  earn  in  other  lines  of  employment 
Tbe  instruction  had  no  such  effect  It  mere- 
ly authorized  the  Jury  to  consider  the  plain- 
tiff's decreased  ability,  if  any,  to  engage  in 
his  former  occupations.  It  left  them  free  to 
consider  his  earning  capacity  in  other  lines 
of  employment.  An  instruction  identical  with 
this  one  in  this  respect  was  approved  in  Illi- 
nois Central  Railroad  Co.  v.  Read,  37  111.  484, 
87  Am.  Dec.  260,  and  has  been  ever  since 
treated  by  this  court  as  a  correct  statement  of 
the  law. 

The  court  modified  the  defendant's  fourth 
and  eighth  instructions,  so  that,  as  given, 
they  advised  the  Jury  that  if  the  defendant's 
"conduct  and  orders  (having  due  regard  to 


the  safety  of  plaintiff)  were  such  as  a  reason- 
ably prudent  person,  having  a  like  duty  to 
perform  as  tbe  defendant  would  have  done 
or  given  under  similar  circumstances,  then 
the  defendant  was  not  negligent"  Tbe  modi- 
fication consisted  in  the  insertion  by  tbe  court 
of  the  words  in  parentheses,  and  the  argu- 
ment is  that  the  instructions,  as  given,  called 
special  attention  to  the  duty  which  the  de- 
fendant owed  to  the  plaintiff,  which  is  said 
to  have  been  no  greater  than  its  duty  to 
its  other  servants;  and  the  trend  of  the  argu- 
ment seems  to  be  that,  if  the  Instruction  had 
advised  the  jury  that  the  defendant  must 
have  due  regard  to  the  safety  of  its  servants. 
It  would  have  been  unobjectionable.  We 
think  in  that  form  it  would  have  been  the 
subject  of  much  more  serious  objection.  The 
only  duty  in  that  respect  for  the  consideration 
of  the  Jury  In  this  case  was  the  duty  owing 
to  the  plaintiff.  The  jury  were  being  advised 
that  the  defendant  was  free  from  liability 
for  an  Injury  resulting  from  such  conduct 
and  orders  as  might  be  expected  of  a  reason- 
ably prudent  person,  and  in  that  connection 
it  was  not  Improper  to  call  their  attention 
to  the  obligation  resting  upon  the  defendant 
in  regard  to  considering  the  safety  of  the 
plaintiff.  That  is  one  of  the  things  which 
a  reasonably  prudent  person  would  consider 
under  similar  circumstances. 

By  the  ninth  Instruction  defendant  asked  to 
have  the  Jury  Instructed  that  if  plaintiff  "had 
equal  means  and  capacity"  with  the  foreman 
of  knowing  the  condition  of  the  side  of  tbe 
tunnel,  and  the  danger  therefrom,  and  tbe 
foreman,  before  the  plaintiff  commenced  work, 
expressed  an  opinion  that  the  side  of  the  tun- 
nel was  safe,  the  plaintiff  would  have  no 
right  to  rely  upon  such  opinion.  The  court's 
modification  consisted  in  the  insertion  of  the 
words  "and  capacity."  The  instruction,  both 
as  requested  and  as  modified,  is  misleading. 
It  should  not  have  been  given  in  either  form, 
because  the  Jury  were  apt  to  conclude  there- 
from that  the  servant  should  have  made  an 
examination  to  determine  whether  the  place 
was  safe.  He  was  not  required  by  tbe  law 
to  make  an  investigation  for  the  purpose  of 
learning  the  nature  of  tbe  soil,  .  and  the 
danger,  if  any,  resulting  therefrom.  He  could 
not  close  his  eyes  to  open  and  obvious  dan- 
gers, but  he  had  a  right  to  presume  that  tbe 
master  had  performed  his  duty  by  using  ordi- 
nary care  to  provide  him  a  place  reasonably 
safe  in  which  to  work,  and  it  was  not  bis 
duty  to  make  an  examination  for  the  purpose 
of  discovering  whether  there  were  latent  or 
hidden  dangers.  Ross  v.  Shanley,  185  I1L  390. 
56  N.  E.  1105;  Western  Stone  Co.  v.  Muscial, 
supra.  What  the  rights  of  the  respective  par- 
ties would  be  If  the  danger  was  one  that  was 
apparent  upon  ordinary  observation,  or  where 
the  danger  was  actually  discovered  by  tbe 
servant  this  instruction  does  not  attempt  to 
advise  the  jury.  Tbe  error  in  giving  this  in- 
struction was  one  that  favored  appellant  It 
cannot  complain. 
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By  defendant's  eleventh  Instruction,  It  Is 
sought  to  have  the  jury  Informed  that  the 
plaintiff  could  not  recover  if  the  Injury  was 
the  result  of  an  accident,  without  the  fault 
of  either  plaintiff  or  defendant.  The  court 
modified  the  Instruction  'by  Inserting  a  defini- 
tion of  the  word  "accident,"  which  was  not 
improper. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(208  111.  364) 

STORRS  et  a).  v.  CITY  OF  CHICAGO.* 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

MUNICIPAL  CORPORATION  —  LOCAL  IMPROVE- 
MENTS—SPECIAL  ASSESSMENT— SUPERINTEND- 
ENT OF  SPECIAL  ASSESSMENTS— DOUBLE  IM- 
PROVEMENTS—DESCRIPTION— EXEMPTIONS. 

1.  Though  one  who  made  an  assessment  for 
a  local  improvement  was  appointed  for  the  pur- 
pose by  the  court  in  accordance  with  Hurd's 
Rev.  St  1899,  p.  370,  c.  24,  §  38,  yet  where  he 
signed  the  assessment  roll  as  superintendent  of 
special  assessments,  he  acted  in  his  official  ca- 
pacity, in  compliance  with  the  act  of  1901 
(Hurd's  Rev.  St.  1901,  p.  385,  {  38),  providing 
that  on  the  filing  of  a  petition  for  local  im- 
provements the  superintendent  of  special  assess- 
ments shall  make  an  assessment  of  the  cost 
thereof. 

2.  While  in  proceedings  under  Hurd'B  Rev. 
St  1899,  p.  362,  c.  24,  concerning  local  im- 
provements, an  ordinance  providing  for  side- 
walks, under  a  single  special  assessment,  on 
streets  so  separate  that  the  sidewalks  on  one 
cannot  benefit  the  property  on  another,  Is  void, 
yet  where  there  is  no  evidence  of  the  relative 
location  of  the  streets,  it  will  be  presumed  the 
city  council  has  not  abused  its  discretion  in  this 
respect. 

3.  An  ordinance  providing  that  the  owner  of 
a  lot  may  construct  a  sidewalk  "in  accordance 
with  said  ordinance"  complies  sufficiently  with 
Hurd's  Rev.  St.  1899,  p.  369,  c.  24,  {  34,  giving 
the  owner  the  right  to  construct  a  sidewalk,  pro- 
vided the  work  shall  "in  all  respects  conform 
to  the  requirements  of  such  ordinance." 

4.  That  a  recommendation  and  estimate  de- 
scribe only  a  "cement  sidewalk,"  does  not  ren- 
der invalid  an  ordinance  based  thereon,  provid- 
ing for  a  cinder,  cement,  concrete,  torpedo 
sand,  and  limestone  walk. 

5.  To  support  the  validity  of  an  assessment, 
the  burden  is  not  on  a  city  to  show  the  cause  of 
exemption  from  assessment  of  lots  on  the  line 
of  an  improvement 

Appeal  from  Cook  County  Court;  Frank 
Harry,  Judge. 

Proceedings  by  the  city  of  Chicago  against 
D.  W.  Storrs  and  others  for  confirmation  of 
a  special  assessment  From  a  judgment  con- 
firming the  assessment,  defendants  appeal. 
Affirmed. 

F.  W.  Becker,  for  appellants.  Robert  Red- 
field  and  William  M.  Pindell  (Edgar  Bronson 
To! man,  Corp.  Counsel,  of  counsel),  for  ap- 
pellee. 

WILKIN,  J.  Appellants  prosecute  this  ap- 
peal to  reverse  a  judgment  confirming  a  spe- 
cial assessment  rendered  by  the  county  court 

.•Rehearing  denied  April  7,  1904. 

If  5.  See  Municipal  Corporations,  vol.  36,  Cent.  Die 


of  Cook  county  for  the  construction  of  a  ce- 
ment sidewalk. 

Numerous  objections  were  filed  In  the  court 
below,  all  of  which  were  overruled.  Those 
relied  upon  on  this  appeal  for  a  reversal  are: 
First,  the  assessment  roll  made  by  John  A. 
May,  not  In  the  capacity  of  superintendent 
of  special  assessments,  but  as  appointee  of 
the  court,  was  contrary  to  section  38  of  the 
act  of  1901  (Hurd's  Rev.  St.  1901,  p.  385); 
second,  the  improvement  is  double;  third,  the 
ordinance  is  uncertain  as  to  the  depth  and 
quantity  of  the  filling;  fourth,  the  provisions 
of  the  ordinance  permitting  owners  to  con- 
struct said  sidewalk  In  accordance  with  said 
ordinance  does  not  conform  to  section  34  of 
the  improvement  act  (Hurd's  Rev.  St.  1899, 
c.  24,  p.  369);  fifth,  the  provisions  of  the  or- 
dinance that  the  whole  cost  thereof  be  paid 
by  special  assessment  conflicts  with  section 
94  of  the  improvement  act  (Hurd's  Rev.  St 
1899,  c.  24,  p.  382);  sixth,  the  recommenda- 
tion and  estimate  do  not  describe  the  im- 
provement mentioned  in  the  ordinance;  and, 
seventh,  that  certain  lots  on  the  line  of  the 
improvement  were  improperly  exempt  from 
assessment  by  the  ordinance,  the  burden  be- 
ing on  the  city  to  show  the  cause  of  exemp- 
tion. 

Section  38  of  the  act  of  1901  (Hurd's  Rev. 
St  1901,  p.  385),  mentioned  In  the  first  ob- 
jection, is  as  follows:  "Upon  the  filing  of 
such  petition,  the  superintendent  of  special 
assessments,  in  cities  where  such  officer  is 
provided  for  by  this  act,  otherwise  some  com- 
petent person  appointed  by  the  president  of 
the  board  of  local  improvements,  shall  make 
a  true  and  Impartial  assessment  of  the  cost 
of  the  said  improvement  upon  the  petitioning 
municipality  and  the  property  benefited  by 
such  Improvement"  The  assessment  roll,  as 
shown  by  the  record,  was  returned  by  John 
A.  May,  and  signed  by  him  as  "superintend- 
ent of  special  assessments,"  which  is  In  con- 
formity with  the  foregoing  section.  It  ap- 
pears, however,  that  the  court  below  followed 
section  38  of  the  act  of  1897  (Hurd's  Rev.  St. 
1899,  c.  24,  p.  370),  which  provided  that  upon 
the  filing  of  the  petition  the  court  should  en- 
ter an  order  directing  the  superintendent  of 
special  assessments  to  make  a  true  and  Im- 
partial estimate,  etc.,  and  appointed  John  A. 
May  superintendent  of  special  assessments 
to  perform  that  duty.  It  is  contended  that 
he  made  the  roll  as  the  appointee  of  the 
court,  and  not  in  his  official  capacity  as  su- 
perintendent of  special  assessments,  because 
in  his  report,  certificate,  and  affidavit  he  men- 
tions his  appointment  by  the  county  court  of 
Cook  county,  etc.,  and  it  is  said  the  words 
"superintendent  of  special  assessments,"  fol- 
lowing his  signature,  should  be  treated  as 
merely  descrlptio  persona?.  This  Is  too  tech- 
nical a  view  upon  which  to  ground  a  reversal 
of  the  judgment  below.  The  report,  certifi- 
cate, and  affidavit  all  show  that  John  A.  May 
acted  as  "superintendent  of  special  assess- 
ments of  the  city  of  Chicago,"  and  the  fact 
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that  be  -was  appointed  by  the  court  did  not 
Invalidate  bis  acts.  The  proper  official  acted 
in  his  official  capacity. 

The  objection  that  the  improvement  is 
double  demands  more  serious  consideration. 
This  proceeding  is  not  under  the  sidewalk  act 
of  1875  (1  Starr.  &  C.  Ann.  St  1896,  c.  24,  p. 
857),  but  under  the  statute  concerning  local 
improvements,  approved  June  14,  1897 
(Hurd's  Rev.  St.  1890,  c.  24,  p.  362),  and 
therefore  the  recent  case  of  People  v.  Lath- 
am. 203  ni.  9,  67  N.  E.  403,  is  not  authority 
on  this  question.  The  ordinance  in  the  pres- 
ent case  provided  "that  a  cement  sidewalk 
six  feet  in  width  be  and  is  hereby  ordered 
constructed  on  a  system  of  streets  as  follows, 
to  wit:  On  both  sides  of  Sherman  avenue 
from  Railroad  avenue  to  Seventy-Ninth  street; 
both  sides  of  Saginaw  avenue  from  Seventy- 
Seventh  street  to  Seventy-Eighth  street;  both 
sides  of  Seventy-Seventh  street  from  Colfax 
avenue  to  Coles  avenue,"  etc.  Counsel  for 
appellants  attaches  to  his  argument  a  dia- 
gram, which  he  claims  shows  the  relative  lo- 
cation of  the  streets  upon  which  the  side- 
walks were  to  be  built,  and  argues  that  the 
Improvements  are  thereby  shown  to  be  dis- 
tinct and  separate.  An  Insuperable  obstacle 
in  the  way  of  the  argument  is  that  there  is 
no  proof  whatever  in  the  record  upon  which 
to  base  the  assumption  of  fact  upon  which  it 
is  based.  The  only  testimony  introduced  up- 
on the  hearing,  as  appears  from  the  bill  of  ex- 
ceptions, was  that  of  E.  C.  Hathaway,  a  side- 
walk Inspector  in  the  employ  of  the  city,  to 
the  effect  that  he  was  acquainted  with  the 
location  of  the  proposed  improvement,  and 
that  the  lots  mentioned  in  the  ordinance  as 
excepted  from  its  provisions  had  a  cement 
or  stone  walk,  and  that  in  front  of  objectors' 
property  was  in  bad  condition,  etc.;  saying 
nothing  whatever  as  to  the  relative  location 
of  the  streets  mentioned  in  the  ordinance. 
The  rule  of  law  Is  well  settled  in  this  state 
on  the  question  of  double  Improvements. 
"The  limits  of  the  district  [formed  for  a  spe- 
cial assessment]  rest  in  the  discretion  of  the 
legislative  power,  and  the  courts  will  inter- 
fere only  to  correct  a  clear  abuse  of  the  dis- 
cretion. In  theory  (and  the  practice  should 
in  all  cases  of  imposing  special  taxes  con- 
form to  the  theory)  the  limits  of  the  improve- 
ment should  be  so  fixed  as  that  the  property 
to  be  taxed  shall  receive  some  benefit  from 
the  proposed  improvement  Absolute  equali- 
ty, as  already  said,  is  not  attainable;  but  if, 
in  the  combination  of  streets,  and  the  like, 
they  should  be  so  separate  and  distinct  that 
the  making  of  one  could  not  reasonably  be 
said  to  benefit  property  situated  upon  the 
other,  their  combination  would  be  clearly 
violntive  of  the  rule  governing  in  such  case." 
Davis  v.  City  of  Litchfield,  145  111.  313,  33  N. 
E.  888,  21  L.  R.  A  563;  Church  v.  People,  179 
111.  205,  53  N.  B.  554.  "The  extent  of  the 
Improvement,  and  what  shall  be  included 
within  it,  and  its  nature  and  character,  are 
>vltbls  the  legislative  discretion  of  the  city 


council.  Sidewalks  on  each  side  of  the  street 
may  be  included  as  a  single  improvement  as 
in  Watson  v.  City  of  Chicago,  115  111.  78,  3 
N.  E.  430,  and  the  Improvement  of  different 
streets  may  be  included  in  a  single  scheme 
of  improvement  as  in  City  of  Springfield  v. 
Green,  120  111.  269,  11  N.  E.  261,  and  Wilbur 
v.  City  pf  Springfield,  123  111.  395,  14  N.  E. 
871.  Burroughs  on  Taxation,  {  146;  Cooley 
on  Taxation,  450,  451."  Davis  v.  City  of 
Litchfield,  supra.  The  same  doctrine  is  an- 
nounced in  the  later  decisions  of  this  court 
Drexel  v.  Town  of  Lake,  127  111.  54,  20  N.  E. 
38;  Haley  v.  City  of  Alton,  152  111.  113,  38 
N.  E.  750;  Palmer  v.  City  of  Danville,  154 
111.  156,  38  N.  E.  1067;  Payne  v.  Village  of 
South  Springfield,  161  111.  285,  44  N.  E.  105; 
Walker  v.  People,  170  111.  410,  48  N.  E.  1010; 
Village  of  Hinsdale  v.  Shannon,  182  111.  312, 
55  N.  E.  327.  Here  the  ordinance  provided 
for  a  system  of  improvements,  the  sidewalks 
on  the  streets  named  to  be  in  all  respects  the 
8a me,  and,  as  already  stated,  there  is  no  evi- 
dence in  the  record  from  which  we  can  say 
that  the  city  council  abused  its  discretion  in 
designating  the  district  or  system  of  streets 
designated,  nor  is  there  anything  upon  which 
to  base  a  conclusion  that  the  streets  sought 
to  be  improved  are  so  separate  and  distinct 
that  the  sidewalks  upon  one  cannot  reason- 
ably be  said  to  benefit  property  upon  the  oth- 
ers. So  far  as  appears  from  the  record,  the 
improvement  is  single;  as  much  so  as  was 
the  scheme  for  the  improvement  of  several 
streets  in  City  of  Springfield  v.  Green,  or 
Wilbur  r.  City  of  Springfield,  supra,  and  sub- 
sequent cases  following  them. 

The  third  objection  is  substantially  the 
same  as  one  of  those  urged  to  a  similar  ordi- 
nance in  the  case  of  Gage  v.  City  of  Chicago, 
203  111.  26,  67  N.  E.  477,  and  there  held  to  be 
without  merit  See,  also,  Gage  v.  City  of 
Chicago,  196  111.  512,  63  N.  E.  1031. 

The  ordinance  provides  that  the  owner  of 
any  lot  shall  be  allowed  40  days  in  which  to 
construct  said  sidewalk,  "In  accordance  with 
said  ordinance,"  and  it  is  contended,  under 
the  fourth  objection,  that  this  Is  not  a  com- 
pliance with  section  34  of  the  statute  (Hurd's 
Rev.  St  1899,  c.  24,  p.  369),  which  gives  the 
owner  the  right  to  construct  a  sidewalk, 
"provided  the  work  so  to  be  done  shall  in  all 
respectB  conform  to  the  requirements  of  such 
ordinance."  The  argument  is  too  refined  and 
technical  to  deserve  serious  consideration. 

We  regard  the  fifth  objection  also  without 
merit  The  ordinance  does  not  as  claimed 
by  counsel,  authorize  the  levy  of  an  assess- 
ment to  pay  the  costs  and  expenses  of  mak- 
ing and  levying  the  assessment  which  sec- 
tion 94  of  the  act  of  1897  (Hurd's  Rev.  St 
1899,  c.  24,  p.  382)  provides  shall  be  paid'  by 
the  municipality  from  its  general  funds. 

The  sixth  objection  is  that  the  improve- 
ment set  out  in  the  ordinance  provides  for  a 
cinder,  cement  concrete,  torpedo  sand,  and 
limestone  walk,  whereas  the  recommenda- 
tion and  estimate  described  only  a  "cement 


Digitized  by 


Google 


DL) 


CITY  OF  CHICAGO  v.  W.  D.  KERFOOT  A  CO. 


34d 


sidewalk."  This  objection  was  also  held  to 
have  been  properly  overruled  In  Gage  v.  Olty 
of  Chicago,  196  111.  512,  63  N.  E.  1031. 

The  seventh  and  last  objection  Is  likewise 
disposed  of  adversely  to  the  contention  of  ob- 
jectors by  the  last-named  case  and  what  we 
said  In  Hyman  v.  City  of  Chicago,  188  111. 
462,  59  N.  E.  10. 

The  county  court  properly  overruled  each 
of  the  foregoing  objections,  and  Its  judgment 
will  accordingly  be  affirmed.  Judgment  af- 
firmed. 

(208  HI.  887) 

CITY  OF  CHICAGO  v.  W.  D.  KERFOOT 
&CO.* 

(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

MUNICIPAL     CORPORATION  —  STREET     IMPROVE- 
MENT—PUBLIC HEARING — ESTIMATED  COST. 
—NECESSITY  FOB  FURTHER  HEARING. 

1.  Under  Hurd's  Rev.  St.  1901,  c.  24,  J  514, 
as  amended  by  Laws  1901,  p.  104,  §  8,  provid- 
ing that  at  a  public  hearing  on  a  proposed 
scheme  of  improving  a  street  the  board  of  local 
improvements  shall  adopt  a  resolution  abandon- 
ing the  scheme,  or  adhering  thereto,  or  altering 
it  in  character  and  estimated  cost,  provided  the 
change  shall  not  increase  the  estimated  cost 
more  than  20  per  cent.,  without  a  further  pub- 
lic hearing,  where  a  resolution  is  adopted  at 
such  a  hearing  changing  the  scheme,  but  not 
stating  the  estimated  cost,  a  further  public 
hearing  is  not  necessary  on  a  report  of  the  civil 
engineer  showing  the  estimated  cost  of  the 
changed  scheme  to  be  less  than  that  of  the  orig- 
inal scheme. 

Appeal  from  Cook  County  Court;  O.  N. 
Carter,  Judge. 

Petition  by  the  city  of  Chicago  for  con- 
firmation of  a  special  assessment  against  W. 
D.  Kerfoot  &  Co.  From  a  judgment  refus- 
ing such  confirmation,  the  city  appeals..  Re- 
versed. 

Robert  Reafleld  (Edgar  Bronson  Tolman, 
Corp.  Counsel,  of  counsel),  for  appellant. 
Mason  Bros.  (Louis  M.  Greeley,  of  counsel), 
for  appellees. 

RICKS,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  county  court  of  Cook  county  re- 
fusing confirmation  of  a  special  assessment, 
on  the  petition  of  appellant,  levied  to  defray 
the  cost  of  paving,  curbing,  and  grading 
Twentieth  street  from  Halsted  street  to 
South  Center  avenue,  in  the  city  of  Chicago. 
The  petition  contained  a  copy  of  the  ordi- 
nance, to  which  no  objection  is  made.  Ac- 
companying the  ordinance  was  the  recom- 
mendation of  the  board  of  local  improve- 
ments and  the  engineer's  estimate  of  the  cost 
of  the  proposed  improvement. 

It  appears  from  the  record  that  on  No- 
vember 26,  1902,  the  board  of  local  Improve- 
ments passed  a  resolution  to  improve  the 
street  named  above  by  "plastering  curb 
■walls,  resetting  curbstones  and  curbing  with 
limestone  curbstones  on  limestone  blocks, 
grading,  and  paving  with  re-pressed  vitrified 
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paving  brick  on  two  Inches  of  sand  and  six 
inches  of  Portland  cement  concrete,  joints 
filled  with  asphaltlc  cement,  surface  dressed 
with  one-half  Inch  of  sand."  The  engineer's 
estimate  of  costs  was  $33,000,  and  was  proper- 
ly included  in  the  resolution,  and  the  public 
hearing  was  fixed  for  the  11th  day  of  Decem- 
ber, 1902.  At  the  latter  date,  proper  notice 
having  been  given,  the  public  hearing  was 
had,  when  It  was  determined  to  alter  and 
change  the  Improvement,  and  a  resolution 
was  accordingly  passed  amending  the  former 
resolution  "so  as  to  provide  for  the  plastering 
of  the  curb  walls,  constructing  granite  con- 
crete gutters  and  a  granite  concrete  combined 
curb  and  gutter  on  cinders,  grading,  and  pav- 
ing with  asphalt  on  six  inches  of  Portland 
cement  concrete,  swept  with  natural  hydraul- 
ic cement,"  and  the  engineer  was  directed 
and  authorized  to  prepare  an  estimate  of 
the  cost  of  the  improvement  as  amended,  and 
the  improvement  was  ordered  to  be  pro- 
ceeded with  in  accordance  with  the  original 
resolution  and  the  amendment  thereof.  The 
engineer  made  and  presented  his  estimate, 
which  showed  the  cost  of  the  improvement 
as  modified,  and  estimated  to  be  $32,500.  No 
other  or  further  public  hearing  was  had  than 
that  of  December  11,  1902.  On  February 
24,  1903,  the  secretary  of  the  board  of  pub- 
lic improvements  presented  the  estimate  of 
the  engineer  and  the  draft  of  the  ordinance 
for  the  improvement  to  the  board,  at  a  meet- 
ing held  at  that  time,  that  the  board  might, 
if  it  approved  the  same,  sign  a  certificate 
recommending  the  passage  of  the  ordinance 
and  the  making  of  the  improvement;  and 
the  board,  having  examined  the  same,  at- 
tached their  signatures  to  the'  certificate,  and 
the  certificate  or  estimate  of  the  engineer  and 
the  ordinance  were  presented  to  the  city 
council  for  action,  which  resulted  in  the 
ordinance  passing,  and  the  petition  for  the 
improvement  being  filed  in  the  county  court 
The  objection  urged  against  thiB  proceeding 
is  that  the  estimate  of  the  engineer  was  not 
considered  by  the  board  at  the  time  of  the 
public  hearing,  and  that  the  board  had  no 
right  to  adopt  a  resolution  for  an  improve- 
ment, or  change  or  alter  a  former  resolution, 
until  the  estimate  of  the  cost  of  the  pro- 
posed change  is  made  and  presented  to  the 
board  and  submitted  at  a  public  hearing; 
and  it  is  urged  that,  unless  this  construction 
be  placed  upon  the  statute,  the  benefit  of  the 
public  hearing  to  the  taxpayer  is  lost,  as  it 
is  said  that  at  such  hearing  the  property 
owner  has  a  right  to  discuss  before  the  board 
not  only  the  necessity  of  the  proposed  im- 
provement, and  the  nature  thereof,  but  also 
the  cost  as-  estimated;  and  in  support  of 
this  contention  Clarke  v.  City  of  Chicago, 
185  111.  354,  57  N.  E.  15,  is  cited. 

The  above  case  is  not  in  point.  The  facts 
there  were  entirely  dissimilar  to  those  in  the 
case  at  bar.  The  improvement  in  that  case 
was  not  abandoned  at  the  meeting  fixed  for 
the  public  bearing,  but  at  another  and  differ- 
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ent  meeting,  after  an  ordinance  had  been 
passed  under  the  first  plan  and  proceedings 
for  the  special  assessment  Instituted,  while 
In  the  case  at  bar  the  change  of  plan  was 
determined  upon  at  the  meeting  for  the  pub- 
lic hearing,  as  provided  by  section  8.  At 
that  public  meeting  an  estimate  of  the  en- 
gineer was  presented  for  the  improvement, 
as  intended  by  the  firat  or  original  resolu- 
tion, and  was,  no  doubt,  considered,  and,  so 
far  as  the  court  can  know,  it  was  developed 
upon  that  hearing,  taking  Into  consideration 
the  necessity  of  the  improvement  or  nature 
thereof  and  the  cost  as  estimated,  that  it  was 
better  and  more  in  keeping  with  the  Interest 
and  wishes  of  the  property  holders  to  change 
the  Improvement  to  the  one  provided  for  by 
the  ordinance.  Whether  a  new  estimate 
should  have  been  made  and  presented  and 
considered  at  that  public  hearing,  or  wheth- 
er an  adjournment  should  have  been  taken 
for  the  purpose  of  allowing  an  estimate  to 
be  made  and  a  hearing  upon  that  estimate, 
according  to  the  proposed  change  of  the  im- 
provement, must  be  determined  by  the  pro- 
visions of  the  statute.  The  proceeding  is 
statutory,  and  the  board  of  local  improve- 
ments is  only  required  to  pursue  the  statute, 
and  the  property  holder  Is  entitled  to  no 
more  hearings  nor  to  have  any  other  matters 
considered  at  any  hearing,  than  the  statute 
requires.  Upon  that  subject  section  8  of  the 
local  improvement  act  (Hurd's  Rev.  St  1901, 
c.  24,  §  514),  as  amended  by  the  amendatory 
act  of  1901-  (Laws  1901,  p.  104),  simply  pro- 
vides that  the  "board  shall  adopt  a  new  res- 
olution abandoning  the  said  proposed  scheme 
or 'adhering  thereto,  or  changing,  altering  or 
modifying  the  extent,  nature,  kind,  charac- 
ter and  estimated  cost,  provided  such  change 
shall  not  increase  the  estimated  cost  of  the 
improvement  to  exceed  twenty  (20)  per  cent- 
um of  the  same  without  a  further  public 
-  hearing  thereon,  as  it  shall  consider  most  de- 
sirable; and  thereupon,  if  the  said  proposed 
improvement  be  not  abandoned,  the  said 
board  shall  cause  an  ordinance  to  be  pre- 
pared therefor,  to  be  submitted  to  the  coun- 
cil or  board  of  trusteea"  Thus  It  will  be 
seen  that  by  the  statute  It  is  not  required 
that  a  further  estimate  be  submitted  to  the 
property  holders,  or  that  a  further  or  other 
public  hearing  be  had,  but  the  direction  is 
that  the  "board  shall  cause  an  ordinance  to 
be  prepared  therefor,"  the  only  limitation  or 
restriction  being  that  the  change  shall  not 
increase  the  estimated  cost  of  the  improve- 
ment to  exceed  20  per  centum.  McChesney 
v.  City  of  Chicago,  205  111.  611,  69  N.  E.  82; 
Washburn  v.  City  of  Chicago,  198  111.  506,  64 
N.  E.  1064.  In  the  case  at  bar  the  cost  of 
the  improvement  was  decreased  $500. 

It  la  urged,  however,  that  it  was  neces- 
sary that  the  board  should  consider  the  es- 
timate of  the  civil  engineer  at  some  public 
meeting,  and  should  formally  approve  the 
same.  Such  is  not  the  requirement  of  the 
statute.    It  is  nowhere   required   that   the 


board  shall  approve  the  estimate  of  the  civil 
engineer,  but  the  requirement  is  that  such 
board  shall  cause  an  estimate  of  the  cost  of 
such  Improvement  to  be  made  in  writing 
by  the  engineer,  over  his  signature,  which 
shall  be  itemized  to  the  satisfaction  of  the 
board.  We  think  It  sufficiently  appears  by 
this  record  that  an  estimate  of  the  cost  of 
the  improvement  as  proposed  to  be  made  by 
the  ordinance  in  question  was  made  by  the 
civil  engineer,  was  presented  to  the  board, 
and  was  itemized  to  its  satisfaction,  as  the 
board  certified  the  same,  with  the  ordinance, 
to  the  council,  with  its  recommendation  for 
the  passage  of  such  ordinance.  It  is  not 
questioned,  nor,  Indeed,  do  we  think  it  can 
well  be,  that  the  Legislature  has  authority 
to  prescribe  the  steps  and  course  necessary 
to  be  taken  for  such  improvement,  and  that 
when  it  has  done  so  the  courts  are  not  au- 
thorized to  require  more. 

The  objection  urged  and  sustained  by  the 
county  court  should  have  been  overruled. 

The  Judgment  of  the  county  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  conformity  with  the  views 
here  expressed.    Reversed  and  remanded. 


(208  111.   437) 

people  v.  Mccormick  et  ai.« 

(Supreme  Court  of  Illinois.     Feb.  17,  1904.) 

INHERITANCE  TAX— PBOPEBTT  SUBJECT  TO — 
TIME   07   IMPOSITION. 

1.  Testator  devised  the  residue  of  his  estate 
to  his  son  as  trustee  to  be  invested  and  managed 
for  20  years,  with  directions  that  from  the  net 
income  an  annuity  of  a  specified  sum  should 
be  paid  during;  that  period  to  testator's  three 
children,  and  provided  for  the  disposition  of  the 
income  in  case  any  of  the  children  died  during 
the  period,  and  for  the  distribution  of  the  resi- 
due at  the  end  of  the  period,  and  for  the  con- 
tingency of  each  of  the  children  dying  prior  to 
the  expiration  of  the  period  without  issue  sur- 
viving the  period.  Held,  that  under  Hurd's 
Rev.  St.  1901,  c.  120,  §  366,  imposing  a  tax  on 
the  transfer  of  property  by  will  where  one  be- 
comes "beneficially  entitled  in  possession  or  ex- 
pectation to  any  property  or  income  thereof." 
the  residuary  estate  could  not  be  taxed  until  the 
expiration  of  the  20-year  period,  for  until  that 
time  it  could  not  be  known  who  would  be  ben- 
eficially interested  therein. 

2.  Testator  bequeathed  to  his  daughter  $75,- 
000,  to  procure  for  herself  a  home,  the  title  to 
be  vested  in  her  for  life,  and,  after  her  death,  in 
her  issue  then  living,  and  provided  that,  if  she 
should  not  desire  a  home,  the  income  should  be 
paid  to  her  until  she  should  desire  a  home,  or 
until  the  expiration  of  20  years  after  his  death, 
and,  if  a  home  was  not  procured  within  20 
years,  the  fund  should  become  the  property  of 
the  daughter  if  she  survived  the  20  years,  while, 
if  she  died  without  issue  before  the  expiration 
of  20  years,  then  the  fund  should  go  in  part  to 
the  person  appointed  by  her  will  and  the  other 
part  to  the  residue  of  the  testator's  estate.  Held, 
that  under  Hurd's  Rev.  St.  1901,  c.  120,  §  366, 
the  fund  could  not  be  taxed  until  the  expira- 
tion of  the  20-year  period,  for  until  that  time  it 
could  not  be  known  who  would  eventually  suc- 
ceed thereto. 

3.  A  testator  devised  the  residue  of  his  estate 
to  a  trustee,  to  be  managed  for  20  years,  with 

•Rehearing  denied  April  12,  l»0i. 
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directions  to  pay  $20,000  a  year  to  each  of  bis 

three  children  out  of  the  income  thereof,  and 
with  a  provision  that,  if  all  the  children  should 
agree  in  writing  thereto,  a  larger  sum  should  be 
paid  to  each.  Held,  that  each  of  bis  children 
could  not  be  deemed  to  be  the  owner  of  one-third 
of  the  income,  so  as  to  subject  them  to  the 
transfer  tax  imposed  by  Kurd's  Rev.  St.  1901,  c. 
120,  §  366,  on  the  whole  of  the  income,  in  the 
absence  of  an  agreement  disposing  of  the  income 
to  them. 

Appeal  from  Cook  County  Court;  O.  N. 
Carter,  Judge. 

Proceedings  by  the  people  to  determine 
the  amount  of  the  inheritance  tax  on  the  es- 
tate of  Leander  J.  McCormlck,  deceased. 
From  a  Judgment  of  the  county  court  fixing 
the  tax,  the  people  appeal.    Affirmed. 

H.  J.  Hamlin,  Atty.  Gen.  (E.  M.  Ashcraft, 
of  counsel),  for  the  People.  Pence  &  Car- 
penter, for  appellees. 

SCOTT,  J.  This  was  a  proceeding  in  the 
county  court  of  Cook  county  to  fix  the  in- 
heritance tax  in  the  matter  of  the  estate  of 
Leander  J.  McCormlck,  who  died  testate  on 
February  20, 1900,  leaving  an  estate,  the  mar- 
ket value  of  which  was  fixed  in  this  proceed- 
ing in  the  county  court,  after  making  all 
proper  deductions  on  account  of  indebtedness 
and  expenses  of  administration,  at  $3,548,- 
680.67.  Leander  J.  McCormlck  left  no  wid- 
ow, and  his  only  heirs  at  law  are  his  three 
Children,  Nettie  L.  Goodhart,  R.  Hall  Mc- 
Cormlck, and  Leander  H.  McCormick.  The 
will  is  quite  lengthy,  and  provides  for  many 
contingencies  that  may  arise  in  the  20 
years  next  succeeding  the  death  of  the  tes- 
tator. A  proper  understanding  of  the  ques- 
tions involved  requires  that-  the  substance 
of  several  of  its  paragraphs  be  stated  at  some 
length.* 

The  third  clause  of  the  will  gives  to  the 
daughter  the  sum  of  $75,000  to  procure  for 
herself  a  home,  the  title  to  be  vested  in  her 
for  life,  and  after  her  death  in  her  issue 
then  living,  per  stirpes.  If  she  should  not 
desire  to  own  a  residence,  then  the  testa- 
tor's trustee  is  directed  to  invest  the  fund 
and  pay  the  income  to  her  until  she  should 
desire  a  home,  or  until  the  expiration  of  20 
years  after  his  decease.  In  case  the  home 
should  not  be  purchased  within  the  20  years, 
then  this  fund  is  to  become  the  property  of 
the  daughter  provided  she  survive  the  20 
years,  and,  if  the  home  is  not  procured  and 
the  daughter  does  not  survive  the  20  years, 
then  the  income  for  the  remainder  of  the  20 
years  is  to  be  paid  to  her'  surviving  issue 
for  the  balance  of  the  20  years,  when  the 
principal  of  the  fund  is  to  be  distributed  to 
her  surviving  issue  per  stirpes.  In  case  she 
dies  without  issue  prior  to  the  lapse  of  20 
years  after  the  death  of  the  testator,  or  leav- 
ing issue  who  die  prior  to  the  lapse  of  the  said 
last-mentioned  period  of  20  years,  then  the 
proceeds  arising  from  the  sale  of  the  resi- 
dence, if  one  shall  have  been  procured,  or 
the  principal  of  the  fund  if  a  residence  shall 


not  have  been  procured,  Is  to  be  distributed, 
one-fourth  as  the  daughter  may  by  her  last 
will  appoint,  and  the  remaining  three-fourths 
to  fail  into  the  residue  of  McCormick's  es- 
tate, and,  if  the  daughter  does  not  appoint 
any  person  to  take  the  one-fourth,  then  it  al- 
so falls  into  the  residue  of  his  estate. 

The  fifth  clause  devised  to  the  son  R.  Hall 
McCormick,  as  trustee,  and  to  his  successors 
in  trust,  the  residue  of  the  estate  of  the 
testator,  the  same  to  be  invested,  managed, 
and  controlled  for  a  term  of  20  years  after 
the  testator's  death,  and  directs  that  from  the 
net  income  of  the  estate  an  annuity  of  $20,- 
000  shall  be  paid  throughout  said  period  of 
20  years  to  each  of  the  three  children,  with 
a  provision  that  if  all  the  children  shall 
agree,  in  writing,  thereto,  a  larger  sum  than 
$20,000  per  annum  shall  be  paid  to  each  of 
them  from  the  net  income  of  his  estate,  pro- 
vided such  larger  sum  can  be  advanced  with- 
out prejudice  to  the  general  interest  of  the 
estate,  in  case  of  the  death  of  either  of 
the  children  prior  to  the  expiration  of  20 
years,  then  three-fourths  of  the  annuity  shall 
be  paid  to  the  issue  of  such  child  in  such 
manner  as  such  child  shall  by  will  appoint, 
and  the  other  one-fourth  of  the  annuity  shall 
be  paid  to  any  person  whom  such  child  by 
last  will  may  appoint,  and  failing  such  ap- 
pointment as  to  either  portion,  respectively, 
the  same  to  pass  to  the  issue  of  the  deceased 
child  per  stirpes,  any  increase  In  the  amount 
of  the  annuity  made  in  the  manner  afore- 
said to  take  the  same  course,  in  the  event 
of  the  decease  of  either  child,  as  is  provid- 
ed for  the  annuity  of  $20,000  fixed  by  the 
will. 

By  the  sixth  clause  it  is  provided:  "It 
is  my  intention  that  up  to  the  date  of  the 
full  expiration  of  the  twenty  years  after 
my  decease  *  *  *  that  none  of  the  ben- 
eficiaries hereinafter  mentioned  are  to  take 
any  interest  in  any  of  said  property  [refer- 
ring to  the  residue  of  the  estate]  except  the 
annuity  and  bequests  hereinbefore  mention- 
ed, prior  to  the  expiration  of  said  twenty 
years."  It  is  then  provided  that  the  trust 
shall  terminate  at  the  end  of  the  20-year 
period,  and  upon  such  termination  the  resi- 
due of  the  estate,  with  accumulations,  Is 
devised,  share  and  share  alike,  to  the  three 
children.  In  case  R.  Hall  McCormick  is 
deceased  at  the  termination  of  the  20-year 
period,  with  issue  who  survive  that  period, 
his  portion  of  the  residue  is  to  be  distributed 
among  such  persons  as  he  may  by  his  last 
will  appoint,  and,  if  no  such  appointment  is 
made,  then  it  is  to  be  distributed  equally 
among  his  children  then  surviving  and  the 
issue  of  any  deceased  child,  such  issue  tak- 
ing the  share  that  the  parent  would  take  if 
living.  In  case  Leander  H.  McCormick  shall 
die*  prior  to  the  expiration  of  the  20-year 
period,  his  portion  of  the  residue,  except  the 
sum  of  $100,000,  shall  be  paid  to  and  vested 
in  his  children  then  surviving  and  the  issue 
of  any  deceased  child  of  his  as  he  may  by 
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his  last  will  appoint,  and  the  said  sum  of 
$100,000  shall  be  paid  to  and  vested  in  any 
person  appointed  by  the  last  will  of  said 
Leander  H.  McCormick,  and  foiling  any  such 
appointment  as  to  either  portion,  respective- 
ly, of  such  share  of  Leander  H.  McCormick, 
that  portion  shall  be  paid  to  and  vested  in 
the  child  or  children  of  Leander  H.  Mc- 
Cormick then  surviving,  share  and  share 
alike,  and  to  the  issue  of  any  deceased  child, 
such  Issue  taking  the  share  that  the  parent 
would  If  living.  The  same  disposition  Is 
made  of  the  portion  of  the  residue  devised 
to  Nettle  L.  Goodhart,  in  case  she  dies  prior 
to  the  expiration  of  the  20-year  period,  as  is 
made  of  the  portion  devised  to  Leander  H. 
McCormick  In  the  event  of  his  death  prior 
to  the  expiration  of  that  period. 

The  seventh  clause  provides  for  the  con- 
tingency of  each  of  the  children  dying  prior 
to  the  expiration  of  the  20-year  period  with- 
out issue,  or  leaving  issue  none  of  whom  sur- 
vive the  20-year  period.  If  R.  Hall  McCor- 
mick shall  die  under  such  circumstances,  be 
is  given  a  power  of  appointment  by  his  will, 
whereby  be  may  designate  the  person  or  per- 
sons who  shall  become  entitled  to  and  In 
whom  shall  vest  In  fee  one-fourth  of  his  por- 
tion of  the  residue,  the  remaining  three- 
fourths  of  his  portion  of  the  residue  to  pass 
to  the  surviving  children  of  the  testator,  and 
the  issue  of  such  as  are  deceased.  If  he 
does  not  exercise  the  power  of  appointment 
as  to  the  one-fourth,  then  that  is  to  pass 
with  the  three-fourths.  The  same  provision 
is  made  in  reference  to  Leander  H.  McCor- 
mick and  Nettie  L.  Goodhart,  except  that 
each  has  the  power  of  appointment  as  to 
$100,000,  only,  of  his  or  her  portion  of  the 
residue. 

The  county  court  treated  the  interest  of 
Nettie  L.  Goodhart  in  the  $75,000  fund  as  a 
life  estate,  ascertained  the  present  worth  of 
such  life  estate,  and  fixed  the  tax  upon  such 
present  worth,  and  ascertained  also  the  pres- 
ent worth  of  the  interest  of  each  of  the  three 
children  In  the  annuity  of  $20,000  per  an- 
num, and  fixed  the  tax  on  the  sum  so  ascer- 
tained. That  portion  of  the  estate  which  is 
to  pass  into  the  possession  of  the  three  chil- 
dren of  the  testator  at  the  expiration  of  the 
20-year  period  was  appraised  at  $2,903,506.- 
67.  The  court  below  did  not  fix  any  tax 
against  this  remainder,  for  the  reason,  as 
stated  In  the  order  of  the  court,  that  the 
amount  of  the  tax  thereon  is  not  now  ascer- 
tainable, because  it  Is  impossible  to  deter- 
mine who  may  be  the  beneficiaries  of  this 
portion  of  the  estate,  and  what,  if  any,  rela- 
tion they  may  bear  to  the  testator,  or  the 
amounts  which  they  will  take,  respectively, 
at  the  termination  of  the  trust  provided  for 
In  the  will;  and  the  order  recites  that  the 
determination  of  the  amount  of  the  tax' on 
that  portion  of  the  estate  is  deferred  until 
such  time  as  the  uncertainties  are  removed. 
It  was  shown  by  stipulation  that  the  net 


annual  Income  from  the  portion  of  the  estate 
devised  to  the  trustee  is  at  least  $100,000. 

An  appeal  has  been  prosecuted  to  this 
court  by  the  people  of  the  state  of  Illinois, 
and  upon  the  errors  assigned  it  is  contended: 
First,  that  a  tax  should  have  been  fixed  upon 
that  portion  of  the  estate  which  Is  to  be  dis- 
tributed at  the  end  of  the  20-year  period,  on 
the  theory  that  each  of  the  three  children  - 
took  such  an  interest  therein  as  was  present- 
ly ascertainable  and  taxable  under  the  stat- 
ute; second,  that  a  tax  should  have  been 
fixed  on  the  full  amount  of  the  $75,000  fund 
bequeathed  for  the  use  of  Nettie  L.  Good- 
hart, Instead  of  upon  the  present  value  of  a 
life  estate  for  her  therein;  third,  that  a  tax 
should  have  been  assessed  upon  the  present 
value  of  the  full  amount  of  the  net  income 
of  the  estate  of  Leander  J.  McCormick  for 
the  period  of  20  years  from  his  death,  on  the 
basis  that  one-third  thereof  passed  to  each 
of  his  children. 

It  will  be  seen  by  an  Inspection  of  section 
366  of  chapter  120,  Hurd's  Rev.  St  1901, 
that  the  tax  Is  to  be  imposed  where  the  bene- 
ficial Interest  in  property  has  passed  to  the 
person  taxed,  and  such  tax  may  be  imposed 
against  any  person  who  "shall  become  bene- 
ficially entitled  In  possession  or  expectation 
to  any  property  or  Income  thereof."  It  has 
been  said  that  the  terms  "beneficially  enti- 
tled" and  "beneficially  Interested,"  as  used 
In  statutes  providing  for  a  tax  of  this  char- 
acter, when  considered  with  regard  to  the 
time  when  the  beneficiary  becomes  so  enti- 
tled or  Interested,  are  construed  to  refer  to 
the  time  when  the  beneficiary  has  the  title 
to  the  property  or  is  entitled  to. the  posses- 
sion thereof,  or  when  a  contingent  Interest 
vests  or  when  a  defeasible  Interest  becomes 
indefeasible  (2  Woerner  on  American  Law 
of  Administration  [2d  Ed.]  p.  601a);  while  a 
"beneficial  interest,"  when  considered  as  a 
designation  of  the  character  of  an  estate,  is 
such  an  Interest  as  a  devisee  takes  solely  for 
his  own  use  or  benefit,  and  not  as  the  mere 
holder  of  the  title  for  the  use  of  another  (In 
re  Seaman's  Estate,  147  N.  Y.  69,  41  N.  E. 
401). 

It  will  be  observed  from  this  section  of  the 
statute  that  where  the  property  passes  to 
certain  persons  related  to  the  testator  by 
consanguinity  or  affinity  an  exemption  Is 
permitted;  that  the  exemption  is  greater  and 
the  rate  of  taxation  lower  in  case  of  those 
most  nearly  akin,  while  the  exemption  is  less 
and  the  rate  higher  in  case  of  those  farther 
removed;  that  in  case  of  the  stranger  who  Is 
a  beneficiary  the  rate  of  taxation  is  graduat- 
ed according  to  the  amount  of  property  re- 
ceived, up  to  the  sum  of  $50,000;  In  all  cases 
where  the  succession  exceeds  that  amount 
and  passes  to  a  stranger  the  rate  Is  the 
same.  It  Is  therefore  obvious  that  the 
amount  of  tax  cannot  be  fixed  until  it  is  cer- 
tainly known  who  the  beneficiaries  are,  and 
what  portion  of  the  property  each  will  take. 
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It  la  contended  on  the  part  of  appellant 
that  each  of  the  three  children  of  the  testator 
takes  a  vested  Interest  In  the  property  that 
Is  to  pass  from  the  trustee  at  the  termination 
of  the  20-year  period,  while  the  view  of  coun- 
sel for  appellees  Is  that  the  interests  devised 
in  that  property,  which  are  to  vest  in  posses- 
sion at  the  end  of  that  period,  are  contingent 
remainders.  We  will  not  Indulge  In  any-  nice 
distinctions  for  the  purpose  of  determining 
whether  or  not  the  interest  In  this  residuary 
estate,  into  the  possession  of  which  each  of 
the  children  of  the  testator  is  to  enter  at  the 
end  yt  the  20-year  period,  is,  in  the  technical 
meaning  of  the  term,  a  "vested  estate."  If  It 
can  i.e  said  to  be  vested,  It  Is  subject  to  a 
condition  of  defeasance,  because,  if  either 
of  the  children  of  the  testator  dies  prior  to 
the  expiration  of  the  period,  his  or  her  title 
to  this'  property  will  thereby  be  defeated. 
Nothing  Is  left  but  a  power  of  appointment, 
which  may  or  may  not  be  exercised,  and  it 
is  therefore  wholly  uncertain  at  this  time  who 
will,  when  the  20  years  shall  have  elapsed, 
possess  the  beneficial  interest  in  this  prop- 
erty, or  In  what  proportion  this  property  will 
be  divided  among  the  persons  who  succeed  to 
the  beneficial  ownership  thereof. 

The  condition  contemplated  by  our  statute 
as  that  which  should  authorise  the  imposi- 
tion of  the  tax  Is  one  of  practical  and  actual 
ownership— the  possession  of  a  title  to  some- 
thing that  can  be  conveyed.  If  either  of  the 
children  of  the-  testator,  in  this  case,  should 
convey,  by  deed,  his  or  her  interest  in  the 
remainder,  and  die  before  the  expiration  of 
the  20  years,  the  purchaser  would  take  noth- 
ing, and  under  such  circumstances  to  Impose 
a  tax  upon  either  of  the  children  of  the  tes- 
tator on  account  of  the  right  to  succeed  to 
the  Interest  In  the  residuary  estate  would  be 
to  tax  the  shadow,  and  not  the  substance. 
It  would  result  In  taxing  appellees  upon  their 
right  to  succeed  to  property,  when,  so  far 
as  any  beneficial  ownership  is  concerned,  there 
never  was  a  right  of  succession,  'xae  right  to 
succeed,  under  such  circumstances,  Is,  for  all 
practical  purposes,  a  myth.  Taxation  to  the 
taxpayer  is  intensely  real.  It  should  not  be 
levied  upon  that  which  Is  unreal.  If  the  es- 
tates now  under  consideration  are  contingent, 
they  cannot  be  taxed  until  they  are  vested. 
If  they  are  now  vested,  they  are  subject  to 
an  estate  for  years  and  subject  to  defeasance, 
and  cannot  be  taxed  until  they  become  in- 
defeasible. If  they  be  executory  devises,  they 
cannot  be  taxed  until  the  persons  who  will 
some  time  be  beneficially  entitled  thereto  are 
ascertained.  Who  can  tell  now  whether  R. 
Hall  McCormick  will  die  prior  to  the  expira- 
tion of  the  20  years?  If  so,  will  his  Issue 
survive  that  period?  If  he  does  not  survive 
that  period,  will  he  or  will  he  not  exercise  the 
power  of  appointment?  It  is  Impossible  now 
to  tell  who  will  succeed  to  this  portion  of  the 
residue  of  this  estate.  The  situation  is  equal- 
ly uncertain  so  far  as  each  of  the  other  chil- 
dren of  the  testator  are  concerned. 
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The  right  to  tax  Is  based  upon  the  right  to 
succeed.  The  amount  of  the  tax  is  fixed  by 
the  amount  of  the  property  which,  as  a  re- 
sult of  the  right  to  succeed,  passes  to  the 
beneficiary.  The  tax  is  levied  on  the  succes- 
sion, and  not  on  the  property  as  such.  The 
rate  must  be  determined  by  the  amount  of 
the  succession  where  the  beneficiary  is  a 
stranger,  and  the  exemption,  if  any,  must  be 
determined  by  the  identity  of  the  person  who 
succeeds.  When  the  basis  of  the  tax,  the 
rate,  and  the  exemption,  if  any,  cannot  be 
fixed,  the  tax  itself  cannot  be  fixed.  No  oth- 
er course  is  left  open,  in  the  practical  ad- 
ministration of  the  statute,  than  to  postpone 
the  assessing  and  collecting  of  the  tax  upon 
such  remote  and  contingent  interests  as  are 
incapable  of  valuation,  and  as  to  which  the 
rate  and  the  exemptions  cannot  be  determin- 
ed. Billings  v.  People,  189  111.  472,  69  N. 
E.  798,  59  L.  R.  A.  807;  In  re  Hoffman's  Es- 
tate, 143  N.  Y.  327,  38  N.  E.  311;  In  re  Roose- 
velt's Estate,  143  N.  Y.  120,  38  N.  E.  281,  25 
Ti.  R.  A.  695;  In  re  Stewart's  Estate,  131  N. 
Y.  274,  30  N.  E.  184,  14  L.  R.  A.  836;  In  re 
Curtis'  Estate,  142  N.  Y.  219,  36  N.  B.  887; 
In  re  Seaman's  Estate,  147  N.  Y.  69,  41  N.  E. 
401;  In  re  Dow's  Estate,  167  N.  Y.  233,  60 
N.  E.  439;  In  re  Sloane's  Estate,  154  N.  Y. 
109,  47  N.  E.  978.  As  is  suggested  by  Mr. 
Justice  Pinch  in  the  Hoffman  Case,  supra, 
"the  state  will  get  its  tax  when  the  legatees 
get  their  property." 

An  ordinary  vested  remainder,  not  subject 
to  any  condition  or  contingency,  as  where  the 
property  Is  given  to  A  for  life  with  remain- 
der to  B.,  Is,  under  the  statute,  immediately 
taxable  as  the  property  of  B.  upon  the  death 
of  the  testator,  because  there  the  estate  is 
Immediately  vested  in  interest  in  the  remain- 
derman, his  heirs  and- assigns.  Nothing  can 
defeat  it  B.'s  right  is  absolute;  his  deed 
will  transfer  the  property;  an  execution 
against  him  and  sale  thereunder  will  convey 
it;  his  death  cannot  affect  It;  he  is  benefi- 
cially entitled  to  it  "in  expectation."  This 
term  "expectation,"  as  used  in  our  statute, 
has  reference  only  to  possession.  The  lan- 
guage is,  "by  reason  whereof  any  person 
*  •  *  shall  become  beneficially  entitled,  in 
possession  or  expectation,  to  any  property  or 
income  thereof."  The  term  "expectation"  is 
used,  not  to  denote  an  expectation  of  becom- 
ing vested  both  with  the  title  and  the  posses- 
sion where  neither  is  now  vested,  but  to  de- 
note a  condition  where  the  title  is  vested  and 
the  possession  is  deferred.  The  term  "in  ex- 
pectation" is  used  In  contradistinction  to  "in 
possession."  Both  contemplate  a  title  vested 
and  indefeasible,  but  in  one  instance  the  right 
of  enjoyment  is  immediate,  "In  possession"; 
in  the  other  it  is  postponed,  "in  expectation." 
As  used  in  this  statute,  these  words  last  quot- 
ed refer  to  the  future  possession  of  an  estate 
now  vested,  and  which  is  subject  to  the  im- 
mediate enjoyment  of  another.  It  is  true 
that  in  the  case  of  Ayers  v.  Chicago  Title  & 
Trust  Co.,  187  III.  42,  58  N.  E.  318,  this  court 
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said  that  whether  or  not  the  remainders  un- 
der consideration  there  were  vested  or  con- 
tingent was  not  material,  for  the  reason  that 
they  were  "expectancies,"  within  the  meaning 
of  the  statute,  and  presently  taxable  as  such. 
That  language  was  unnecessary  to  the  de- 
cision of  that  case  so  far  as  it  referred  to  con- 
tingent remainders,  because,  as  appears  from 
a  discussion  of  the  subject  found  on  page  60, 
187  111.,  page  325,  58  N.  E.,  the  remainders 
in  that  case  were  rested  remainders. 

A  brief  consideration  of  a  very  common 
contingent  remainder  will  show  the  fallacy 
of  the  doctrine  that  such  a  remainder  Is  tax- 
able immediately  upon  the  death  of  the  tes- 
tator. Suppose  A.  devises  $100,000  to  his  son 
B.  for  life,  with  the  remainder  to  bis  son  C. 
in  case  C.  survives  B.;  if  not,  then  to  a  stran- 
ger; and  that  the  appraised  value  of  the  re- 
mainder exceeds  $50,000.  If  the  remainder 
goes  to  the  son,  $20,000  of  it  is  exempt,  and 
the  rate  of  tax  is  $1  on  every  $100,  while  if 
the  remainder  passes  to  the  stranger  there  Is 
no  exemption,  and  the  rate  is  $6  on  the  $100. 
It  is  apparent  that  in  such  an  instance  the 
tax  should  not  be  fixed  until  the  remainder 
vests. 

As  we  have  heretofore  said,  however,  the 
right  to  Impose  the  tax  presently  depends, 
not  upon  the  character  of  the  estate  devised, 
with  reference  to  its  being  a  contingent  or 
vested  remainder,  bat  upon  the  question 
whether  the  person  who  is  now,  or  will  ulti- 
mately be,  entitled  to  a  beneficial  interest  in 
the  remainder,  can  be  now  identified,  and 
whether  the  proportion  thereof  to  which  he 
will  succeed  can  be  now  determined.  What 
we  have  said  in  reference  to  the  residuary  es- 
tate disposes  of  the  question  presented  in  re- 
gard to  the  $75,000  fund.  It  cannot  now  be 
known  who  will  be  entitled  to  succeed  to  this 
fund,  under  the  will,  at  the  end  of  the  20- 
year  period.  The  interest  which  the  daugh- 
ter takes  therein  will  be  defeated  by  her 
death,  should  it  occur  before  the  lapse  of  that 
time.  It  would  not  have  been  proper  to  have 
treated  her  as  the  absolute  owner  of  this 
fund  in  fixing  the  tax. 

So  far  as  the  tax  on  the  Income  is  concern- 
ed, it  is  apparent  that  the  Income  of  each  of 
the  children  can  be  increased,  provided  all 
consent,  in  writing,  to  the  increase,  and  such 
increase  will  not  embarrass  the  administra- 
tion of  the  fund,  and  the  position  of  appellant 
is  that  as  the  children  have  the  power  to  in- 
crease this  fund  until  the  aggregate  amount 
of  the  annuity  will  equal  the  net  income  from 
the  estate,  subject  to  the  condition  just  sug- 
gested, each  must  be  held  to  be  the  owner 
of  one-third  of  such  net  income.  No  authori- 
ty is  cited  on  this  proposition.  It  has  seem- 
ed to  us,  on  reflection,  that  the  theory  of  the 
counsel  for  the  people  is  wrong  in  this  re- 
spect, for  the  reason  that  the  three  devisees 
under  consideration  are  not  taxed  jointly. 
If  either  one  of  them  had  the  power  to  have 
his  or  her  annuity  increased  to  one-third  of 
the  net  income  of  the  estate,  then  we  think 


each  should  be  taxed  upon  the  basis  that  he 
or  she  is  the  owner  of  one-third  of  the  net  in- 
come; but,  before  either  is  entitled  to  any 
portion  of  the  income  above  the  sum  of  $20,- 
000  per  annum,  the  written  consent  of  the 
other  two  must  be  obtained,  and  one  or  both 
of  the  others  may  never  consent,  in  which 
event  each  of  the  children  would  be  taxed 
upon-  an  increase  which  they  do  not  receive. 
If  such  written  document  should  at  any  time 
be  executed,  the  sum  added  to  the  income  of 
each  would  become  taxable,  and,  as  suggest- 
ed by  the  written  opinion  of  the  learned  Jurist 
who  determined  this  matter  in  the  county 
court,  it  would  be  entirely  proper  at  any 
time,  upon  the  motion  of  those  'representing 
the  people  of  the  state  of  Illinois,  to  cite  the 
trustee  and  the  children  to  appear  in  that 
court  for  the  purpose  of  ascertaining  wheth- 
er such  an  instrument  has  been  executed  and 
the  income  of  each  increased  accordingly. 

At  the  expiration  of  the  20-year  period  it 
will  be  certainly  known  who  is  beneficially 
entitled  to  the  residuary  estate  and  the  re- 
mainder in  •  the  $75,000  fund.  All  doubts 
now  existing  will  then  be  resolved.  The  ex- 
emptions and  the  rate  can  then  be  fixed  with- 
out uncertainty.  Then  the  legatee  will  get 
his  property  and  "the  state  will  get  Its  tax." 
The  imposition  of  the  tax  is  properly  defer- 
red until  that  time. 

The  order  of  the  county  court  will  be  af- 
firmed.   Order  affirmed. 


(208  111.  408) 

STARRETT  v.  BROSSEAU.* 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

APPEAXr— QUESTIONS  OF  FACT— -IUSVIEW— ACTION 

AT  LAW. 

1.  Hurd's  Rev.  St.  1899,  .c.  110,  f  89,  provid- 
ing that  no  assignment  of  error  in  the  Supreme 
Court  which  shall  call  into  question  the  deter- 
mination of  the  Appellate  Courts  on  contro- 
verted questions  of  fact  shall  be  allowed,  ap- 
plies only  to  actions  at  law,  and  not  to  suits  in 
equity. 

2.  An  action  by  a  principal  against  the  ex- 
ecutor of  her  deceased  agent  on  a  claim  which 
did.  not  involve  any  breach  of  trust  nor  require 
an  accounting,  but  was  for  a  simple  money  de- 
mand based  on  an  alleged  error  in  a  single  trans- 
action, is  an  action  at  law,  though  instituted  in 
the  county  court  in  probate. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  Henrietta  H.  Starrett  against 
Noel  Brosseau,  executor  of  the  estate  of  Tru- 
man Huling,  deceased.  From  a  judgment  of 
the  Appellate  Court  (110  III.  App.  605),  af- 
firming a  judgment  for  defendant,  plain  tiff 
appeals.    Affirmed. 

J.  Starrett,  for  appellant  H.  K.  &  H.  H. 
Wheeler,  for  appellee. 

BOGGS,  J.  Truman  Huling,  appellee's  tes- 
tator, and  Milo  Huling,  were  the  executors  of 
the  last  will  of  George  V.  Huling,  deceased. 

•Rehearing  denied  April  12.  1901. 


Digitized  by 


Google 


IU.) 


STAERETT  v.  BEOSSEAU. 


355 


The  will  bequeathed  the  residuum  of  the  es- 
tate In  equal  parts  to  ten  legatees,  of  whom 
appellant  was  one.  On  the  10th  day  of  April, 
1805,  the  executors  made  a  partial  distribu- 
tion In  cash  and  notes  to  each  of  the  ten 
legatees,  by  which  each  legatee  received  in 
cash  and  notes  $50,206.57.  In  order  to  ac- 
complish this  distribution,  Truman  Holing, 
deceased,  advanced  a  considerable  sum  of 
money,  and  took  therefor  certain  of  the  notes 
which  belonged  to  the  deceased,  George  Hul- 
ing,  the  money  so  advanced  being  distributed 
to  the  legatees.  Among  the  notes  for  which 
he  so  advanced  the  money  were,  so  said  Tru- 
man Huling  claimed,  certain  notes  which 
may  be  conveniently  known  as  the  "Fritz, 
Erzinger,  and  Fortin"  notes.  Subsequently 
the  appellant  placed  the  notes  falling  to  her 
share  in  the  distribution  in  the  hands  of  Tru- 
man Huling,  appellee's  testator,  for  collec- 
tion. Said  Truman  made  a  list  in  a  small 
book,  which  he  gave  to  the  appellant,  of  the 
notes  so  held  by  him  for  collection  for  her, 
and  in  the  list  appeared  the  Fritz,  Erzinger, 
and  Fortin  notes  heretofore  mentioned.  Ou 
the  9th  day  of  September,  1897,  said  Truman 
and  Milo  Huling,  as  executors,  made  final  set- 
tlement of  the  estate  of  George  Huling,  de- 
ceased, and  were  discharged  by  the  probate 
court  from  further  duty  In  respect  of  said 
estate.  After  the  settlement  of  the  estate 
said  Truman  Huling  continued  to  act  as 
agent  for  the  appellant  in  the  matter  of  the 
collection  of  the  principal  and  Interest  of  her 
notes.  In  March,  1899,  correspondence  be- 
tween the  appellant  and  said  Truman  dis- 
closed to  the  latter  that  the  Fritz,  Erzinger, 
and  Fortin  notes  were  listed,  on  the  book  he 
had  given  appellant,  as  belonging  to  her.  He 
then  insisted  that  an  error  had  been  made, 
by  which  these  notes  and  the  money  which 
be  bad  advanced  for  them  were  both  dis- 
tributed to  the  legatees,  whereby  each  legatee 
received  something  more  than  $600  more 
than  he  was  entitled  to  have.  He  advised  all 
of  the  legatees,  and  after  much  correspond- 
ence his  insistence  was  accepted  as  being 
correct,  and  it  was  further  agreed  that  he 
should  retain  the  Fritz,  Erzinger,  and  Fortin 
notes,  and  that  each  legatee  should  pay  the 
amount  necessary  from  each,  respectively,  to 
correct  the  error  and  repay  the  appellant  for 
the  loss  of  the  Fritz,  Erzinger,  and  Fortin 
notes.  This  was  done,  and  each  of  the  lega- 
tees, other  than  the  appellant,  paid  him  $618.- 
98,  which  he  paid  to  the  appellant  to  correct 
the  error  aforesaid-  The  appellant  refunded 
the  same  sum  by  deducting  the  same  from 
the  proceeds  of  the  collection  of  a  note  known 
as  the  "Maltman  note,"  which  said  Truman 
held  for  collection  for  her.  The  adjustment 
of  the  alleged  error  was  concluded  on  the 
19th  day  of  September,  1899.  Truman  Hul- 
ing died  In  February,  1902.  He  left  a  will, 
which  was  probated,  and  the  appellee  quali- 
fied as  executor.  On  the  8th  day  of  April, 
J  902,  the  appellant  filed  a  claim  against  the 
estate  in  the  total  sum  of  $1,391.35.    In  the 


claim  she  charged  the  deceased  with  the 
Fritz,  Erzinger,  and  Fortin  notes,  and  with 
the  amount  deducted  from  the  Maltman  note 
as  her  contribution  to  the  refunding  fund,  and 
credited  him  with  the  amount  paid  to  her 
which  the  other  legatees  had  paid  him  as 
their  contributions  to  the  refunding  fund. 
She  also  claimed  interest  from  the  date  of  the 
adjustment  of  the  alleged  error.  The  cause 
was  heard  before  the  county  court,  and  judg- 
ment was  entered  against  the  claimant  (the 
appellant).  She  perfected  an  appeal  to  the 
circuit  court  of  Kankakee  county.  When  the 
cause  came  on  to  be  heard  in  the  circuit 
court,  the  parties,  by  agreement,  waived  a 
trial  by  jury,  and  submitted  the  cause  to  the 
court  for  decision.  A  hearing  resulted  In  the 
rejection  of  the  claim,  and  the  claimant  per- 
fected an  appeal  to  the  Appellate  Court  for 
the  Second  District  The  Appellate  Court  af- 1 
firmed  the  judgment  of  the  circuit  court,  and 
the  claimant  has  brought  the  case  into  this 
court  by  her  further  appeal. 

The  parties  presented  to  the  trial  judge  In 
the  circuit  court  a  number  of  propositions  to 
be  held  as  announcing  correct  legal  principles 
applicable  to  the  contentions,  but  It  Is  not  as- 
signed as  for  error,  or  contended,  that  the 
court  erred  in  ruling  on  said  propositions  or 
any  of  them.  The  contention  for  solution, 
as  counsel  for  appellant  urges,  is  whether,  iu 
making  the  distribution  among  the  legatees 
of  the  estate  of  George  Huling,  deceased, 
said  Truman  Huling  advanced  money  for  the 
Fritz,  Erzinger,  and  Fortin  notes,  and  the 
money  so  advanced  and  the  notes  were  both 
divided  among  the  legatees.  If  such  an  error 
was  not  made,  counsel  for  appellant  contends 
said  Truman  Huling,  as  her  agent,  having 
her  notes  for  collection,  should  have  account- 
ed to  her  for  the  principal  and  interest  of  the 
Fritz,  Erzinger,  and  Fortin  notes,  and  should 
return  to  her  the  $618.98  retained  out  of  the 
proceeds  of  the  Maltman  note,  admitting, 
however,  that  the  amount  paid  by  the  other 
legatees  through  him  to  her  should  be  de- 
ducted from  the  total  of  her  claim.  This,  it 
is  clearly  seen,  presents  but  a  question  of  fact 
for  decision.  It  is  therefore  pertinent  to  In- 
quire whether,  In  view  of  the  provisions  of 
section  89  of  the  practice  act  (Hurd's  Rev. 
St  1899,  c.  110),  the  appellant  is  entitled 
to  have  another  bearing  on  a  mere  question 
of  fact  or  whether  the  determination  of 
the  circuit  court  and  the  Appellate  Court  as 
to  the  controverted  question  of  fact  in  the 
case  is  final  and  conclusive.  If  the  pro- 
ceeding is  to  be  regarded  as  a  cause  in  chan- 
cery, the  provisions  of  said  section  89  of 
the  practice  act  nave  no  application,  and 
appellant  Is  entitled  to  have  the  testimony 
again  considered  in  this  court,  and  the  weight 
thereof  determined  according  to  the  judg- 
ment of  this  court.  Henry  v.  Caruthers,  196 
111.  136,  63  N.  E.  629.  In  the  case  cited  we 
Investigated  and  determined  the  facts  in  a 
claim  filed  by  the  appellee,  Caruthers,  but  his 
claim  was  against  the  deceased  to  recover  a 
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debt  due  from  a  copartnership  of  which  the 
deceased  was  a  member,  other  members  of 
the  firm  being  alive  bnt  insolvent  We  held 
that  an  action  at  law  might  be  maintained 
against  the  surviving  partners,  and  that  equi- 
ty afforded  a  remedy  against  the  legal  repre- 
sentative of  the  deceased  partner,  and  held 
that  the  proceeding  was  therefore  to  be  re- 
garded as  a  cause  in  equity,  and  might  be 
reviewed  by  this  court  on  the  facts. 

County  courts  sitting  in  probate  have  ju- 
risdiction of  both  legal  and  equitable  claims 
against  a  decedent,  but  a  right  of  action  at 
law  against  a  person  while  living  remains  an 
action  of  the  same  nature  against  his  legal 
representatives.  It  may  be  prosecuted  in 
the  circuit  court  as  an  action  at  law  against 
the  administrator  or  executor  (Darling  v. 
McDonald,  101  111.  370),  or  may  be  filed  in 
the  county  court  as  a  claim  against  the  es- 
tate, and  in  the  latter  forum  the  proceeding 
is  to  be  regarded  as  an  action  at  law,  so  far 
as  the  provisions  of  the  practice  act  under 
consideration  are  concerned.  Whether  In- 
stituted in  the  circuit  court  or  In  the  county 
court  in  probate,  if  the  action  is  one  at  law 
the  Appellate  Court  is  the  final  court  of  ap- 
peal as  to  controverted  questions  of  fact 

It  can  hardly  be  questioned,  it  seems  to 
us,  that  an  action  at  law  would  have  afford- 
ed an  adequate  remedy  for  the  recovery  of 
any  amount  due  the  appellant  from  the  de- 
ceased. She  did  not  seek  a  full  accounting 
of  the  many  transactions  of  the  decedent  as 
her  agent.  She  did  not  claim  that  he  had. 
made  a  profit  out  of  the  subject-matter  of 
the  agency,  to  which  she  was  entitled  under 
equitable  principles.  Her  claim  was  spe- 
cific, and  touched  but  one  of  the  transactions 
of  the  agency.  The  claim  was  not  against 
him  to  recover  because  of  any  act  or  omis- 
sion as  the  executor  of  George  V.  Huling. 
The  two  executors  of  the  will  of  George  V. 
Huling  had  fully  settled  the  estate  and  had 
been  discharged,  and  it  is  not  proposed  to 
disturb  or  question  the  correctness  of  that 
settlement.  The  .decedent  was  the  agent  of 
the  appellant  and  as  such  bad  possession  of 
her  notes  and  securities,  and  possessed  pow- 
er to '  collect  and  receive  payment  of  the 
same.  The  bare  relation  of  principal  and 
agent  does  not  give  jurisdiction  to  a  court 
of  equity  to  entertain  a  bill  for  the  collec- 
tion of.  amounts  claimed  to  be  due  from  the 
agent  or  for  an  accounting.  16  Ency.  of  PI. 
&  Pr.  920.  Equity  does  not  exercise  juris- 
diction merely  because  a  confidence  is  repos- 
ed or  another  is  trusted  with  the  perform- 
ance of  the  acts  for  the  benefit  of  another. 
Steele  v.  Clark,  77  III.  471.  Courts  of  equity 
have  entertained  bills  to  enforce  an  account- 
ing by  an  agent  but  only  when  some  special 
feature  or  features  were  present  requiring 
the  aid  of  chancery,  as,  for  instance,  that  an 
agent  has  employed  the  subject-matter  of  the 
agency  In  an  enterprise  of  his  own  and  en- 
Joyed  a  profit  therefrom;  or  where  there  has 
been  a  failure  to  account  amounting  to  a 


breach  of  trust;  or  if  an  accounting  Involves 
the    examination   of  so  many   complicated 
transactions  between  the  principal  and  the 
agent,  or  the  latter,  as  agent,  and  other  per- 
sons, that  it  would  be  impracticable  to  ad- 
just them  in  an  action  at  law;  or  where  the 
principal  is  entitled  not  only  to  recover  mon- 
ey, but  also  property  which  was  or  has  be- 
come the  subject-matter  of  the  agency.    In 
such  cases  equity  will  entertain  a  bill  on  the 
ground  courts  of  law  cannot  afford  an  ade- 
quate remedy.    16  Ency.  of  PI..*  Pr.  920. 
The  nature  of  the  agency,  the  duties  of  the 
agent  may  create  a  trust  in  the  subject-mat- 
ter of  the  agency,  in  which  case  equity  will 
entertain  a  bill  for  an  accounting  and  relief. 
In  Weaver  v.  Fisher,  110  111.  146,  a  case  of 
the  latter  character  was  presented,  and  we 
upheld  the  jurisdiction  of  a  court  of  equity 
to  grant  relief.    Bills  in  chancery  were  en- 
tertained in  Smith  v.  Wright  49  111.  403,  for 
the  reason  an  agent  who  had  been  employed 
to  obtain  a  land  warrant  for  the  principal, 
fraudulently  procured'  the  warrant  to  be  lo- 
cated on  land  in  his  own  name;  and  in  Clapp 
v.  Emery,  98  111.  523,  the  ground  of  equita- 
ble jurisdiction  of  an  accounting  was  that 
the  peculiar  circumstances  of  the  case  con- 
stituted the  agent  a  trustee  and  the  transac- 
tion a  trust;  and  in  Davis  v.  Hamlin,  108  I1L 
39,  48  Am.  Rep.  541,  the  agent  was  held  a 
trustee,  In  equity,  of  a  lease  which,  In  viola- 
tion of  the  trust  reposed  in  him,  he  bad  pro- 
cured to  be  executed  to  himself  for  his  per- 
sonal  gain.    The   same   equitable   doctrine, 
that  an  agent  who  has  dealt  in  the  property 
of  the  agency  for  his  own  benefit  will  be 
deemed  a  trustee  in  equity,   controlled   in 
Reese  v.  Wallace,   113  111.  589;  Vailette  v. 
Tedens,  122  111.  607,  14  N.  E.  52,  3  Am.  St 
Rep.  502;  Roby  v.  Colehour,  135  111.  300,  25 
N.  E.  777;  and  Conant  v.  Rlseborough,  139 
111.  383,  28  N.  E.  789. 

It  cannot,  it  seems  to  us,  be  questioned 
but  that  an  action  at  law  would  have  afford- 
ed adequate  relief  In  the  case  at  bar.  There 
was  no  claim  the  agent  bad,  in  violation  of 
his  duty,  dealt  in  the  matter  of  the  agency 
on  his  own  account  or  for  his  own  benefit 
and  that  she  was  entitled  to  have  him  declar- 
ed to  h.old  the  benefit  of  the  transaction  as 
in  trust  for  her.  It  was  not  desired  to  open 
np  the  affairs  of  the  agency  generally.  Tbe 
account  of  the  agent  and  his  acts  and  doings 
were  unquestioned  save  as  to  the  one  mat- 
ter. The  claim  did  not  Involve  any  alleged 
breach  of  a  trust  It  was  for  a  simple  mon- 
ey demand  based  upon  an  alleged  error  in  a 
single  transaction.  Had  the  decedent  not 
died,  an  action  in  assumpsit  would  have  af- 
forded an  adequate  remedy,  or  that  action 
might  have  been  instituted  against  the  exec- 
utor. In  Eddie  y.  Eddie,  61  111.  134,  which 
was  an  action  at  law,  we  said:  "No  one  will 
contend  that -if  an  error  was  committed  In 
settling  accounts  by  parties,  the  mistake  or 
error  might  not  be  shown;  and  if  it  may  be, 
and  is,  shown,  then  the  party  against  whom 
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the  error  was  committed  Is  not  bound  by 
that  settlement  as  then  made.  This  instruc- 
tion only  announces  this  rule,  and  is  cor- 
rect" 

We  think  an  action  at  law  provided  an  ad- 
equate remedy,  and  that  no  ground  for  equi- 
table interference  existed.  The  proceeding 
la  not,  therefore,  a  proceeding  In  equity,  but 
at  law.  The  parties  clearly  regarded  the 
proceeding  as  an  action  at  taw.  They  waiv- 
ed trial  by  jury,  and  submitted  propositions 
of  law  to  be  held  or  refused  by  the  court 
This  was  the  proper  view,  and,  that  being 
true,  the  statute  has  denied  to  the  appellant 
another  bearing  in  this  court  on  mere  contro- 
verted questions  of  fact 

No  error  of  law  appearing,  the  judgment 
of  the  Appellate  Court  is  affirmed.  Judg- 
ment affirmed. 

(208  111.  419) 

ILLINOIS  STATE  TRUST  CO.  v.   ST. 
LOUIS,  I.  M.  &  S.  RY.  CO.* 

(Supreme  Court  of  Illinois.    Feb.  17,  1901.) 

EMINENT      DOMAIN— FOREIGN      CORPORATIONS— 

RAILROADS— PURCHASE— PARALLEL      LINES 

— COMPLIANCE   WITH  STATUTES. 

1.  It  is  competent  for  the  Legislature  to  dele- 
gate the  exercise  of  the  power  of  eminent  do- 
main to  a  foreign  corporation,  but  the  power, 
cannot  be  exercised  unless  granted. 

2.  Laws  1889,  p.  116,  authorizing  a  foreign 
corporation  in  possession  or  control  of  a  rail- 
road situated  within  the  state  and  belonging  to 
a  corporation  of  the  state  to  purchase  such  rail*- 
road,  and  declaring  that  it  thereby  acquires  the 
powers,  privileges,  and  franchises  of  the  cor- 
poration, and  may  exercise  the  power  of  emi- 
nent domain,  provided  that  the  act  shall  not 
permit  any  railroad  company  to  purchase  any 
parallel- or  competing  line  of  railroad  in  this 
state,  did  not  authorize  the  purchase  of  a  line 
extending  along  the  Mississippi  river,  within 
the  state,  by  a  foreign  corporation  owning' a 
parallel  road  extending  along  the  opposite  side 
of  said  river  in  another  state. 

3.  The  purchase  being  contrary  to  the  stat- 
ute, the  corporation  could  not  exercise  the  right 
of  eminent  domain,  and  the  owner  of  the  land 
could  raise  the  question  in  condemnation  pro- 
ceedings brought  by  the  foreign  corporation, 
and  need  not  resort  to  quo  warranto. 

Appeal  from  St  Clair  County  Court;  J.  B. 
Hay,  Judge 

Condemnation  proceedings  by  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany against  the  Illinois  State  Trust  Com- 
pany. From  a  judgment  fixing  the  com- 
pensation to  be  paid,  defendant  appeals. 
Reversed. 

Wise  &  McNulty,  for  appellant  W.  S. 
Forman  (L.  D.  Turner,  of  counsel),  for  ap- 
pellee. 

OARTWRIGHT,  J.  This  is  an  appeal 
from  the  judgment  of  the  county  court  of  St 
Clair  county  in  a  condemnation  proceeding 
fixing  the  compensation  to  be  paid  by  appel- 
lee, a  foreign  corporation,  to  appellant  for 

•RalHMuriag  denied  April  1],  1904. 

T  X.  See  Eminent  Domain,  vol.  18,  Cent.  Dig.  i  M. 


a  strip  of  land  100  feet  wide  lying  along  and 
adjoining  the  original  right  of  way  of  the 
St  Louis  Valley  Railway  Company,  in  said 
county.  The  petition  for  condemnation  was 
filed  by  appellee  on  May  29,  1903,  and  alleged 
that  petitioner  was  a  foreign  corporation, 
formed  by  the  consolidation  of  corporations 
organized  and  existing  under  the  laws  of  the 
states  of  Missouri  and  Arkansas,  and  quali- 
fied under  the  laws  of  this  state  to  do  busi- 
ness in  this  state;  that  It  was  the  owner  of 
a  railroad  in  this  state  running  through  the 
counties  of  St  Clair,  Monroe,  Randolph, 
Jackson,  Union,  Alexander,  and  Williamson, 
which  was  in  operation,  and  that  it  was  nec- 
essary in  the  operation  of  the  said  line  of 
railway  to  have  railroad  yards  located  on 
the  lands  described  In  the  petition.  Appel- 
lant the  owner,  of  the  lands  sought  to  be 
taken  and  appropriated  to  the  use  of  the  pe- 
titioner, moved  the  court  to  dismiss  the  pro- 
ceeding, for  the  reason  that  the  petitioner 
was  a  foreign  corporation  organized  and  ex- 
isting under  the  laws  of  the  states  of  Mis- 
souri and  Arkansas,  and  not  organized  or 
chartered  under  the  laws  of  this  state,  and 
that  it  had  no  right  to  institute  the  suit  or 
exercise  the  power  of  eminent  domain  by 
condemning  land  In  this  state.  Upon  the 
hearing  of  the  motion  the  petitioner  offered 
.  evidence  for  the  purpose  of  proving  the  In- 
corporation of  the  Cairo  &  Fulton  Railroad 
Company  In  the  state  of  Arkansas  and  the 
St.  Louis  &  Iron  Mountain  Railroad  Com- 
pany In  the  state  of  Missouri,  and  the  con- 
solidation of  the  two  under  the  name  of  the 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company,  the  petitioner,  by  virtue  of 
the  statutes  of  said  states;  which  evidence, 
for  the  purpose  of  this  decision,  will  be  as- 
sumed, without  passing  on  the  question,  to 
have  been  competent  and  sufficient  for  the 
purpose.  Petitioner  also  offered  In  evidence 
articles  of  incorporation  of  the  St  Louis  Val- 
ley Railway  Company  for  the  construction 
and  operation  of  a  railway  from  East  St 
Louis  through  the  counties  of  St  Clair,  Mon- 
roe, Randolph,  Jackson,  Union,  and  Alex- 
ander to  Cairo,  and  a  deed  of  conveyance 
of  said  railway  executed  by  the  St  Louis 
Valley  Railway  Company  to  the  petitioner. 
Defendant  objected  to  the  introduction  of 
this  deed  on  the  ground  that  the  St  Louis 
Valley  Railway  was  a  competing  and  parallel 
railway  with  the  Iron  Mountain  &  Southern 
Railway,  and  that  by  the  statute  a  convey- 
ance to  the  petitioner  was  prohibited.  The 
objection  was  overruled.  The  petitioner  also 
introduced  testimony  that  the  St  Louis  Val- 
ley Railway  was  finished  from  the  city  of 
East  St.  Louis  a  distance  of  122  miles,  to  a 
small  place  called  "Gales,"  about  2  miles 
north  of  Thebes,  and  was  in  the  possession 
of  the  petitioner.  The  witnesses  testified 
that  the  general  course  of  said  railway  was 
a  little  west  of  south,  along  the  east  side  of 
the  Mississippi  river;  that  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  of  the 


Digitized  by 


Google 


358 


70  NORTHEASTERN  REPORTER. 


(111. 


petitioner  was  on  the  west  side  of  the  Mis- 
sissippi river,  In  Missouri,  and  ran  In  the 
same  general  direction;  that  the  two  roads 
were  practically  parallel  to  Thebes,  and  when 
the  St.  Louis  Valley  Railway  should  be  com- 
pleted to  Cairo  they  would  run  in  the  same 
direction,  and  be  substantially  parallel  lines; 
that  the  St  Louis,  Iron  Mountain  &  Southern 
Railway  started  at  St  Louis  and  ran  to  a 
point  opposite  Cairo;  and  that  railroads  so 
situated  and  running  in  the  same  direction 
are  competitors  for  business.  The  court  over- 
ruled the  motion  of  defendant  to  dismiss  the 
proceeding,  and  Impaneled  a  Jury  to  ascer- 
tain the  compensation  to  be  paid  to  the  de- 
fendant. A  verdict  was  returned,  and  a 
judgment  entered  upon  it 

The  power  of  eminent  domain  is  an  inci- 
dent to  sovereignty  and  inherent  in  the  state, 
and  can  be  exercised  only  on  the  occasion, 
in  the  mode,  and  by  the  agency  prescribed 
by  the  Legislature.  No  other  state  can  au- 
thorize the  exercise  of  that  power  within 
this  state,  and  the  laws  under  which  peti- 
tioner has  its  existence  could  not  and  do  not 
purport  to  do  so.  The  petitioner  can  have  no 
legal  existence  in  this  state  outside  of  the 
boundaries  of  the  states  where  it  was  incor- 
porated, and' can  exercise  none  of  the  powers 
conferred  by  its  charter  except  by  consent 
of  the  Legislature  of  this  state.  It  is  com- 
petent for  the  Legislature  to  delegate  the 
exercise  of  the  power  of  eminent  domain  to  a 
foreign  corporation  (13  Am.  &  Eng.  Ency. 
of  Law  [2d  Ed.]  858),  but  the  power  can  on- 
ly be  exercised  when  so  granted.  The  pow- 
er to  take  the  property  of  the  individual 
without  his  consent  is  against  common  right; 
and  all  acts  authorizing  such  a  taking  are 
to  be  strictly  construed.  Chicago  &  Eastern 
Illinois  Railroad  Go.  v.  Wiltse,  116  111.  449, 
6  N.  E.  49;  Chicago  &  Northwestern  Rail- 
way Co.  v.  Gait  133  111.  657,  23  N.  E.  425, 
24  N.  E.  674.  Unless  both  the  letter  and 
the  spirit  of  the  statute  relied  upon  clearly 
confer  the  power,  it  cannot  be  exercised. 
Lignre  v.  City  of  Chicago,  139  111.  46,  28  N. 
E.  934,  32  Am.  St  Rep.  179.  The  question 
under  what  conditions  the  power  shall  be 
exercised  is  purely  legislative,  but  it  is  the 
duty  of  the  court,  when  called  upon,  to  de- 
cide whether  the  statutory  conditions  exist, 
and  whether  the  taking  of  the  property  is 
within  the  statutory  power  conferred.  Har- 
vey v.  Aurora  &  Geneva  Railway  Co.,  174 
111.  295,  51  N.  E.  163. 

:  The  general  statute  providing  for  the  exer- 
cise of  the  right  of  eminent  domain  does  not 
embrace  foreign  corporations,  and  the  only  au- 
thority granted  to  them  is  contained  in  the 
act  entitled  "An  act  concerning  the  rights, 
powers  and  duties  of  certain  corporations 
therein  mentioned,  authorizing  the  sale  and 
transfer  of  any  railroad,  or  railroad  and  toll 
bridge,  and  other  property,  franchises,  immu- 
nities, rights,  powers  and  privileges  con- 
nected therewith  or  In  respect  thereto,  of  any 
corporation  of  this  state  to  a  corporation  of 


another  state,  and  prescribing  the  rights,  pow- 
ers, duties  and  obligations  of  the  purchasing 
company,"  approved  April  21,  1899.  Laws 
1899,  p.  116.  That  act  consists  of  a  single 
section,  and  provides,  in  substance,  that  when- 
ever a  corporation  organized  under  the  laws 
of  another  state  shall  be  in  possession  of  a 
railroad  situated  in  this  state  belonging  to 
a  corporation  of  this  state,  or  shall  own  or 
control  all  of  the  capital  stock  of  such  cor- 
poration of  this  state,  then  the  corporation 
of  this  state  may  sell  and  convey  and  the 
corporation  of  the  other  state  may  purchase, 
in  fee  simple  or  otherwise,  such  railroad,  and 
hold  in  fee  simple  or  otherwise  the  property 
so  purchased,  and  may  exercise  the  powers, 
privileges,  and  franchises  of  the  corporation 
whose  property  is  so  purchased,  and  may, 
when  necessary  or  proper,  exercise,  in  the 
same  manner  as  railroad  corporations  in  this 
state  are  authorized  to,  the  power  of  eminent 
domain  in  acquiring  lands  or  property  neces- 
sary or  convenient  for  the  betterment,  main- 
tenance, extension,  or  operation  of  such  rail- 
road, and  for  the  construction,  use,  and  main- 
tenance of  spurs,  switches,  side  tracks,  depots, 
stations,  terminals,  and  other  franchises  to 
be  used  in  connection  with  such  railroad, 
with  the  following  proviso:  "That  this  act 
shall  not  be  construed  so  as  to  permit  any 
railroad  company  to  purchase  any  parallel 
or  competing  line  of  railroad  in  this  state." 
The  evidence  showed  that  the  railroad  of  the 
petitioner  and  the  one  purchased  within  this 
state  are  parallel  and  competing  roads,  start- 
ing from  St.  Louis  and  East  St  Louis,  on 
the  opposite  sides  of  the  Mississippi  river, 
with  connections  through  a  terminal  associa- 
tion at  that  point  and  running  to  points  on 
the  opposite  banks  of  the  same  river.  The 
fact  that  they  are  separated  by  the  river, 
constituting  another  public  highway,  is,  oC 
course,  of  no  consequence;  and,  inasmuch 
as  the  act  prohibits  the  purchase  by  a  foreign 
corporation  of  a  parallel  or  competing  line  of 
railroad  in  this  state,  the  fact  that  they  are 
in  different  states  makes  no  difference.  The 
purchase  is  one  that  is  prohibited  by  the 
statute. 

But  it  is  contended  that,  if  the  purchase 
was  illegal,  the  petitioner  could  still  condemn 
the  defendant's  lands,  and  the  legality  of  the 
purchase  could  only  be  inquired  into  by  quo 
warranto.    Counsel  say  that  we  so  decided 
in  the  case  of  Thomas  v.  St  Louis,  Belleville 
&  Southern  Railway  Co.,  164  111.  634,  46  N.  BJ. 
8.    In  that  case  a  corporation  of  this  state. 
authorized  to  construct  and  maintain  a  rail- 
road and  to  take  private  property  for  its  use 
by  the  exercise  of  the  power  of  eminent  do- 
main, filed  Its  petition  to  condemn  a  right  of 
way.    There  was  no  claim  that  the  franchise 
of  the  petitioner  had  been  forfeited,  or  that 
the  power  to  condemn  had  not  been  granted 
to  it,   but  the  defendants  offered   to  ■  prove 
that  the  railway  of  petitioner  was  a  parallel 
line  with  that  of  another  railway  company 
not  a  party  to  the  proceeding,  and  that  both 
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lines  were  operated  by  the  Illinois  Central 
Railroad  Company,  which  was  not  a  party. 
The  claim  was  that  petitioner  had  entered  into 
an  illegal  combination  with  another  company, 
by  which  it  might  have  exposed  itself  to  pen- 
alties or  to  a  forfeiture,  but  it  was  still  in 
the  possession  and  use  of  its  franchise.  A 
private  individual  cannot  question  the  legal 
existence  of  a  de  facto  corporation,  and  it 
was  held  that  the  court  would  not  try  the 
question  whether  the  petitioner  had  in  some 
way  violated  the  law.  In  this  case  the  mo- 
tion to  dismiss  for  want  of  power  to  condemn 
land  in  this  state  did  not  Involve  the  question 
of  the  legal  existence  of  the  corporation  where 
it  was  organized.  The  question  was  wheth- 
er it  had  acquired  the  power  to  condemn  the 
defendant's  lands  under  the  provisions  of  the 
act  of  1899.  That  Is  not  the  same. question 
decided  in  the  case  relied  upon.  The  petition- 
er, as  a  corporation  of  another  state,  was 
required  to  bring  itself  within  the  terms  of 
the  act,  and  could  only  do  so  by  proving  the 
purchase  of  the  St  Louis  Valley  Railway. 
It  could  only  exercise  the  power  to  take  the 
defendant's  lands  against  its  will  by  proving 
such  purchase,  and  it  could  not  make  the 
purchase  except  under  the  conditions  pre- 
scribed by  the  act  Instead  of  proving  a  pur- 
chase authorized  by  the  statute,  which  would 
give  it  a  right  to  condemn  land  for  the  im- 
provement, maintenance,  and  use  of  the  rail- 
road so  purchased,  it  proved  a  purchase  pro- 
hibited by  the  act  Itself.  In  attempting  to 
prove  the  power  to  condemn,  it  proved  the 
illegality  of  the  purchase  and  transaction 
Petitioner  was  asking  the  aid  of  the  court 
to  exercise  a  right  which  it  claimed  had  been 
delegated  to  it  by  the  Legislature  of  this 
state,  and  the  evidence  showed  that  it  had 
not  complied  with  the  condition  upon  which 
the  power  was  delegated,  but  on  the  contrary, 
had  violated  It  This  court  has  uniformly  held 
that  a  foreign  corporation  which  has  not  com- 
plied with  the  conditions  prescribed  for  trans- 
acting business  in  this  state  cannot  maintain 
an  action  in  the  courts  of  the  state.  Cincin- 
nati Mutual  Health  Assurance  Co.  v.  Rosen- 
thal, 55  111.  85,  8  Am.  Rep.  626;  Supreme  Or- 
der of  Iron  Hall  v.  Grigsby,  178  111.  57,  52 
N.  E.  956;  Thompson  Co.  v.  "VVhltehed,  185 
IU.  454,  56  N.  E.  1106,  76  Am.  St  Rep.  51. 
The  Legislature  have  power  to  impose  such 
conditions  upon  foreign  corporations  for  the 
exercise  of  powers  or  privileges  in  this  state 
as  they  may  choose,  and  such  conditions  must 
be  complied  with.  The  purchase  of  a  rail- 
way prohibited  by  the  act  is  illegal  and  void, 
and  while  in  such  a  case  the  state  might  oust 
the  foreign  corporation  from  the  exercise 
of  the  franchise  within  this  state,  we  do  not 
think  that  the  courts  ought  to  entertain  a 
petition  for  condemnation  where  the  petitioner 
does  not  bring  itself  within  the  statute  dele- 
gating the  power  to  condemn. 

The  judgment  of  the  county  court  of  St 
Glair  county  is  reversed  and  the  cause  remand- 
ed.   Reversed  and  remanded. 


(208  IU.  275) 

DAVIS  et  al.  v.  FIDELITY  FIRE  INS.  CO. 

OF  BALTIMORE  et  al.* 

(Supreme  Court"  of  Illinois.     Feb.  17,  1904.) 

CONTRACTS—  CONSTRUCTION  —  PRIOR      NEGOTIA- 
TIONS—PAROL  EVIDENCE— UNCERTAINTY. 

1.  After  verbal  and  written  negotiations  be- 
tween the  parties  looking  towards  the  appoint- 
ment of  one  as  agent  of  the  other,  a  letter  of 
appointment  was  submitted  by  the  principal, 
with  the  request  that  the  agent  make  sugges- 
tions for  its  modification  and  alteration,  and, 
after  making  proposed  alterations,  the  letter 
was  again  sent  to  the  agent.  Held,  that  this 
letter  constituted  the  contract,  and  was  not  to 
be  modified  by  evidence  of  the  prior  negotiations. 

2.  A  contract  appointing  an  agent  for  an  in- 
surance company  contained  a  paragraph  head- 
ed "Duration  of  Appointment,"  and  reciting 
that  the  object  was  to  establish  a  permanent 
insurance  business  in  the  territory  assigned  to 
you,  on  a  solid  basis  and  under  conservative 
management,  such  as  has  been  mutually  discuss- 
ed and  agreed  upon,  and  this  contract  is  enter- 
ed into  between  this  company  and  yourselves 
with  this  understanding  only,  and  the  conclu- 
sion of  the  letter  expressed  a  hope  for  a  relation 
of  long  duration.  Held  that,  if  this  provided 
for  a  permanent  appointment,  it  might  neverthe- 
less be  terminated  at  the  will  of  either  party. 

3.  That  a  contract  appointing  an  agent  was 
complete  in  terms,  except  that  it  did  not  state 
the  duration,  did  not  render  it  uncertain  so  as 
to  admit  parol  evidence. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

This  is  a  bill  of  interpleader  filed  in  the 
superior  court  of  Cook  county  by  the  Illinois 
Trust  &  Savings  Bank  against  Lewis  H.  Da- 
vis, John  Shepherd,  and  John  E.  Shepherd, 
partners  under  the  firm'  name  of  Davis  & 
Shepherd,  doing  business  in  Chicago,  and  the 
Fidelity  Fire  Insurance  Company  of  Balti- 
more, offering  to  bring  into  court  the  amount 
of  a  deposit  in  said  bank  of  ?t2,016.7»  in  the 
name  of  said  insurance  company,  subject  to 
the  check  of  said  insurance  company,  signed 
by  Davis  &  Shepherd,  managers,  which  mon- 
eys, it  is  alleged,  were  claimed  both  by  the 
Insurance  company  and  Davis  &  Shepherd. 
Answers  and  replications  were  filed,  and  the 
case  was  referred  to  a  master  to  take  the  evi- 
dence of  the  respective  parties  and  report  his 
conclusions.  On  the  coming  in  of  the  mas- 
ter's report,  and  after  objections  and  excep- 
tions had  been  overruled  thereto,  a  decree 
was  entered  dismissing  the  bank  from  the 
suit  reimbursing  it  for  costs  and  solicitors' 
fees,  and  releasing  it  from  all  claims  of  the 
defendants;  also  directing  the  bank  to  pay 
to  Davis  &  Shepherd  out  of  the  fund  $10,610 
and  their  costs,  and  the  balance  to  the  insur- 
ance company.  The  insurance  company  pros- 
ecuted an  appeal  to  the  Appellate  Court  for 
the  First  District,  where  the  decree  was  re- 
versed, and  the  cause  was  remanded  to  the 
superior  court  with  directions  to  enter  a  de- 
cree that  the  Illinois  Trust  &  Savings  Bank, 
after  deducting  its  costs  in  the  appellate  and 
superior  courts  and  its  solicitors'  fees  in  the 
Appellate  Court,  pay  the  balance  of  the  de- 

•Rehe&rlng  denied  April  12,  1904. 
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poslt  In  Its  bands  to  the  Fidelity  Fire  Insur- 
ance Company,  and  that  Davis  &  Shepherd 
pay  all  other  costs  In  the  appellate  and  su- 
perior courts;  and  a  further  appeal  has  beeu 
prosecuted  to  this  court  by  Davis  &  Shep- 
herd.   Affirmed. 

The  appellants,  Davis  &  Shepherd,  in  the 
spring  of  1900  became  the  western  agents  of 
the  Fidelity  Fire  Insurance  Company,  with 
offices  in  Chicago.  They  acted  as  such  agents 
from  May  1  to  December  8,  1900,  when  the 
Western  agency  was  discontinued,  and  the 
appointment  of  Davis  &  Shepherd  was  ter- 
minated. TBe  deposit  held  by  the  Illinois 
Trust  &  Savings  Bank  was  the  earnings  of 
the  Western  agency  during  that  period,  and 
the  claim  of  Davis  &  Shepherd  was  that  they 
had  an  equitable  Hen  thereon  for  damages 
growing  out  of  the  wrongful  termination  of 
their  agency  in  December,  1900,  when  they 
had  been  appointed  the  Western  agents  of 
said  insurance  company  until  May  1,  1905— 
that  is,  for  the  period  of  five  years. 

The  negotiations  leading  up  to  the  appoint- 
ment of  Davis  &  Shepherd  as  Western  agents 
of  said  insurance  company  were  begun  in 
March,  1900,  and  were  carried  on  by  J.  J. 
Courtney,  representing  the  insurance  compa- 
ny, who  later  became  its  president,  and  the 
members  of  the  firm  of  Davis  &  Shepherd, 
and  continued  until  the  following  June  16th, 
when  they  were  completed,  though  the  com- 
mencement of  the  agency  was  to  be  dated 
back  as  of  May  1,  1900,  about  which  time  it 
appears  that  Davis  &  Shepherd  began  work 
for  the  insurance  company.  The  first  nego- 
tiations between  Courtney  and  the  members 
of  said  firm  were  in  Chicago  on  March  22, 
1900,  which  were  followed  by  a  letter  from 
Davis  &  Shepherd,  on  March  24th,  to  J.  J. 
Courtney,  as  president  of  the  insurance  com? 
pany,  written  at  Courtney's  suggestion,  em- 
bodying the  substance  of  their  conversation 
upon  the  22d  of  March  in  the  form  of  a  propo- 
sition to  be  submitted  to  the  board  of  di- 
rectors of  the  insurance  company,  to  repre- 
sent the  said  company  as  its  Western  agents, 
with  offices  at  Chicago.  The  letter  Is  lengthy, 
and  relates  to  certain  matters  concerning  the 
Western  branch  of  the  company's  business, 
and,  in  so  far  as  it  is  material  to  the  matters 
in  controversy  between  the  parties,  is  as  fol- 
lows: 

"Chicago,  Mch.  24, 1900. 

"Mr.  J.  J.  Courtney,  Pres't,  Brooklyn,  N.  T. 
—Dear  Sir:  Referring  to  our  conversation  of 
yesterday.    •    *    * 

"Tenth— It  must  be  the  understanding  that 
the  contemplated  arrangement  is  a  perma- 
nent one,  extending  over  a  period  of  years,— 
not  less  than  five  nor  more  than  ten  is  asked 
in  such  a  contract,— for  which  employment 
the  said  named  gentlemen  will  give  their 
very  best  endeavor  and  their  time  in  the  de- 
velopment of  said  department 

"Eleventh— A  percentage  of  five  per  cent, 
will  be  expected  on  the  balance  betwixt  in- 


come and  outgo  in  said  department,  to  be 
paid  Messrs.  Davis  &  Shepherd. 

"Thirteenth— Only  upon  the  condition  of  es- 
tablishing a  permanent  insurance  business  on 
a  solid  basis  and  under  conservative  manage- 
ment are  these  gentlemen  willing  to  engage 
to  open  up  and  develop  such  department,  and 
a  contract  will  be  entered  Into  by  them  with 
this  understanding  only. 

"Fourteenth—*    •    • 

"At  a  very  conservative  estimate,  and  on 
$2500  lines,  such  as  you  suggest,  an  income 
in  this  territory  of  $150,000  for  the  first 
year  may  be  expected,  $200,000  second  year, 
$250,000  third  year,  and  $300,000  within  five 
years.  This  means  that  the  most  conserva- 
tive methods  are  to  be  used  in  the  selecting 
of  business  and  In  the  management  of  the 
department,  and  only  the  best  business, 
through  good  agencies,  selected." 

April  15,  1900,  Davis  &  Shepherd  sent  a 
telegram  to  Courtney  at  the  company's  of- 
fice in  Baltimore,  In  which  it  is  stated  that 
Mr.  John  Shepherd  of  their  firm  would  be 
with  him  (Courtney)  Friday  (evidently  re- 
ferring to  a  later  date),  and  saying,  "He  has 
our  authority  to  close  contemplated  arrange- 
ments." The  evidence  shows  that  Mr.  John 
Shepherd  did  go  to  Baltimore,  where  the  mat- 
ter of  the  agency  was  discussed  with  Mr. 
Courtney,  and  the  testimony  shows  that, 
among  other  things,  the  duration  of  the 
agency  was  discussed,  and  Shepherd  stated 
that  he  "would  not  enter  into  any  .arrange- 
ment that  did  not  contemplate  some  length 
of  time."  During  the  month  of  May  fol- 
lowing, letters  were  written  by  Courtney 
to  Davis  &  Shepherd  which  refer,  in  a  gen- 
eral way,  to  the  agency  and  their  letter  of 
appointment  which  was  to  be  sent  to  them, 
and  on  May  7th  Courtney  sent  a  letter  of 
that  date  to  Davis  &  Shepherd  in  Chicago, 
in  which  was  inclosed  a  draft  of  a  letter  of 
appointment  of  Davis  &  Shepherd  as  West- 
ern branch  managers  of  the  company.  The 
first  of  these  letters  states,  in  substance,  that 
the  appointment  had  been  wired  to  Davts  6c 
Shepherd;  that  this  letter  was  in  confirma- 
tion of  the  telegram;  that  the  letter  of  ap- 
pointment had  been  prepared  "with  the  ut- 
most care,"  though  it  was  not  signed;  and 
that  Davis  &  Shepherd,  after  having  carefully 
read  ft,  should  make  "whatever  suggestions 
may  occur  to  you  for  its  modification  or  al- 
teration in  any  particular,"  and  return  it  to 
the  office  of  the  company  for  submission  to 
Its  executive  committee  on  the  16th  of  the 
month  (May).  This  draft  of  letter  of  ap- 
pointment is  lengthy,  and  after  the  address, 
so  far  as  material,  is  as  follows: 

"Western  Department 
"Gentlemen:  Referring  to  my  visit  to 
your  city  in  March  last  and  to  your  favor 
of  the  24th  of  March,  as  well  as  to  the  visit 
of  your  Mr.  John  Shepherd  in  April  to  this 
city  for  the  purpose  of  perfecting  arrange- 
ments for  the  establishment  of  a  branch  of 
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tliis  company,  to  be  hereinafter  styled  as  Its 
'Western  Department,"  with  headquarters 
In  your  city,  at  Noa.  105-197  LaSalle  street, 
we  now  take  pleasure  In  advising  you  of 
your  appointment  as  manager  thereof,  said 
appointment  to  date  as  and  from  the  first 
of   May,   1900.    •    •    * 

"In  a  general  way  we  desire  our  :ine  kept 
down  to  a  conservative  basis,  for  the  reason 
that  a  company  of  the  limited  size  and  com- 
parative youth  of  the  Fidelity  may  prove  of 
more  benefit  to  Its  agents  by  writing  con- 
servatively for  the  first  two  or  three  years 
of  its  existence  and  later  on  increasing  Its 
lines,  than  by  writing  excessive  lines  at  the 
start  and  be  compelled  to  reduce  them  later. 
The  Fidelity  Is  in  business  to  stay,  and  un- 
der your  able  representations  should  soon 
take  a  leading  place  In  the  agency  field  of 
the  west    *    *    * 

"Duration  of  Tour  Appointment. 

"It  Is  mutually  recognized  that  this  ap- 
pointment has  for  its  object  not  only  the 
efficient  supervision  and  proper  conduct  of 
all  the  company's  business  In  the  territory 
placed  under  your  Jurisdiction,  but  the  ac- 
tive cultivation  and  material  increase  in  the 
volume  of  its  business  In  that  area,  partic- 
ularly In  the  preferred  classes,  which  will 
not  Involve  the  undue  writing  of  term  busi- 
ness, as  alluded  to  heretofore.  Our  aim, 
which  we  understand  to  be  shared  by  your 
good  selves,  Is  to  establish  a  permanent  in- 
surance business  in  the  territory  assigned 
to  you,  on  a  solid  basis  and  under  con- 
servative management,  such  as  has  been  mu- 
tually discussed  and  agreed  upon,  and  this 
contract  Is  entered  into  between  this  com- 
pany and  your  good  selves  with  this  under- 
standing only." 

The  omitted  parts  of  this  letter  refer  to 
the  territory  covered  by  the  agency,  various 
details  as  to  the  conduct  of  the  business, 
their  office,  its  furnishings,  books  of  account; 
bank  account,  and  an  estimate  of  the  prob- 
able Income  of  the  business  for  its  first,  sec- 
ond, and  fifth  years,  and  other  matters  which 
cover  19  pages  of  typewritten  matter  In  the 
record,  and  concludes  as  follows: 

"In  conclusion  we  desire  to  express  the 
hope  that  our  relations  will  prove  mutually 
beneficial  and  of  long  duration  and  of  the 
most  harmonious  nature. 

"Awaiting  the  favor  of  your  acknowledg- 
ment, touching  upon  all  the  features  dealt 
with  in  this  letter,  I  am,  dear  sirs, 

"Tours  very  truly, ,  President" 

Under  date  of  May  12th,  Davis  &  Shep- 
herd reply  to  Courtney's  letter  of  May  7th, 
and  state,  among  other' things,  that  "we  are 
enclosing  you  a  copy  of  the  draft  of  letter 
of  appointment  with  some  few  modifica- 
tions," and  then  proceed  to  refer  to  nine  dif- 
ferent headings  of  the  draft  of  the  letter  of 
appointment  but  make  no  reference  what- 
ever to  the  duration  of  the  agency.  Their 
letter  closes  with  the  following  language: 


"Trusting  that  the  several  matters  may  meet 
with  your  approval,  we  beg  to  remain,"  eta 
Inclosed  with  this  letter  Davis  &  Shepherd 
returned  the  draft  of  letter  of  appointment 
with  various  marks  and  interlineations  there- 
on, but  leave  that  part  thereof  headed  "Du- 
ration of  Your  Appointment"  which  has  been 
above  quoted,  without  any  mark  or  modifica- 
tion. 

Under  date  of  June  14,  1900,  Courtney 
wrote  to  Davis  &  Shepherd  as  follows:  "Re- 
ferring to  our  respects  of  the  7th  of  May, 
wherein  we  forwarded  you  a  draft  letter  of 
appointment  for  your  approval,  and  to  your 
reply  thereto  of  the  12th  idem,  containing 
your  comments  thereon,  we  now  beg  to  ad- 
vise you  that  we  have  re-written  the  said 
letter  of  appointment  under  the  same  date, 
viz.,  May  7,  1900,  and  Incorporated  therein 
such  modifications  as  have  proven  necessary 
to  accord  with  your  suggestions.  This  we 
now  enclose  herein,  and  In  order  that  the 
modifications  referred  to,  and  other  matters 
needing  comment  may  be  clearly  understood, 
we  recapitulate  them  under  their  several 
captions,  as  follows." 

This  letter  then  makes  reference  to  all  the 
suggestions  of  Davis  &  Shepherd  contained 
in  .their  letter  of  the  12th,  and  what  had  been 
done  with  reference  thereto  in  the  final  letter 
of  appointment  and  closes  .with  a  request 
that  Davis  &  Shepherd  reply  thereto  In  the 
"fullest  detail  without  loss  of  time,  and  thus 
dispose,  once  and  for  all,  of  your  appointment 
and  its  attendant  conditions."  The  final  let- 
ter of  •  appointment  was  Inclosed  In  this  let- 
ter, and  is  the  same  as  the  original  draft 
under  the  heading  "Duration  of  Your  Appoint- 
ment," but  In  other  respects  is  modified  as 
above  stated.  To  this  letter  Davis  &  Shep- 
herd replied,  acknowledging  the  receipt  of  the 
"letter  of  appointment"  and  also  his  letter 
setting  forth  certain  subjects  concerning  It 
on  which  Courtney  desired'  information.  The 
letter  then  proceeds  to  give  the  information 
referred  to,  and  concludes  as  follows:  "Trust- 
ing that  all  the  matters  dealt  with  by  you 
have  been  properly  disposed  of  to  your  en- 
tire satisfaction,  we  are  yours  most  truly, 
Davis  &  Shepherd,  Managers."  This  letter 
contains  no  reference  whatever  to  the  dura- 
tion of  appointment  and,  so  far  as  the  rec- 
ord shows,  nothing  further  occurred  between 
the  parties  thereafter  with  reference  to  that 
subject  and  nothing  appears  from  the  record 
but  this  correspondence  and  the  previous  con- 
versations between  the  parties  relating  to  the 
term  of  the  agency. 

D.  J.  Schuyler  and  Thomas  Bates,-  for  ap- 
pellants. James  C.  Hutchlns  and  Max  Balrd, 
for  appellee  Illinois  Trust  &  Savings  Bank. 
Thomas  Taylor,  Jr.  (George  Whitelock  and 
J.  W.  Taylor,  of  counsel),  for  appellee  Fideli- 
ty Fire  Ins.  Co.  of  Baltimore. 

HAND,  C.  J.  (after  stating  the  facts). 
From  the  view  we  take  of  this  case  it  will  be 
neeessary  to  consider  but  one  question,  that  is, 


Digitized  by 


Google 


362 


70  NORTHEASTERN  REPORTER. 


an. 


was  the  firm  of  Davis  &  Shepherd  appointed 
Western  agents  for  the  Fidelity  Fire  Insur- 
ance Company  for  the  period  of  five  years, 
or  was  their  appointment  for  an  indefinite 
period  of  time,  and  subject  to  termination 
by  the  insurance  company  upon  its  discontinu- 
ing its  Western  agency?  From  a  considera- 
tion of  ail  the  evidence  in  the  record,  we 
think  it  clear  that  the  agreement  between 
the  insurance  company  and  Davis  &  Shep- 
herd must  be  found  in  the  letter  of  appoint- 
ment bearing  date  Hay  7,  1900,  and  that  all 
the  conversations  and  correspondence  between 
the  parties  leading  up  to  that  letter,  and  the 
acceptance  of  its  terms  by  Davis  &  Shepherd, 
were  in  the  nature  of  negotiations,  and  became 
merged  in  said  letter  of  appointment  when 
accepted. 

The  law  is  well  settled  that,  when  parties 
reduce  to  writing  their  agreement  as  finally 
agreed  upon  by  them,  all  prior  negotiations 
leading  up  to  the  execution  of  the  writing  are 
merged  in  the  writing,  and  that  parol  evi- 
dence is  not  admissible  to  explain,  contradict, 
enlarge,  or  modify  the  writing  as  it  exists 
when  executed.  The  writing,  when  execut- 
ed becomes  the  repository  of  the  agreement 
between  the  parties.  In  Memory  v.  Niepert, 
131  IU.  623,  23  N.  E.  431,  on  page  630,  131 
111.,  and  page  432,  23  N.  E.,  It  Js  said:  "Where 
parties  have  deliberately  put  their  contract 
into  writing,  the  rule  doubtless  Is  that  the 
writing  is  the  exclusive  evidence  of  what  the 
contract  is."  And  in  Clark  v.  Mallory,  185 
111.  227,  56  N.  E;  1099  (page  232,  185  111.,  and 
page  1100,  56  N.  E.):  "While  courts  will 
uniformly  endeavor  to  ascertain  the  inten- 
tions of  the  parties  in  construing  a  contract 
between  them,  and  for  that  purpose  will  look 
Into  the  surrounding  circumstances  at  the  time, 
the  contract  was  executed  If  the  language  of 
the  instrument  is  ambiguous  or  Its  meaning 
uncertain,  still,  when  the  language  employed 
is  unequivocal,  although  the  parties  may  have 
failed  to  express  their  real  intention,  there 
being  no  room  for  construction,  the  legal  ef- 
fect of  the  Instrument  will  be  enforced  as 
written.  Intention  of  the  parties  is  not  to 
be  determined  from  previous  understandings 
or  agreements-,  but  must  be  ascertained  from 
the  instrument  itself  which  they  execute  as 
their  final  agreement,  otherwise  written  evi- 
dence of  an  agreement  would  amount  to  noth- 
ing." 

In  the  conversation  in  Chicago  on  March 
22d  between  Courtney  and  the  members  of 
the  firm,  in  the  letter  of  March  24th  written 
by  the  firm  to  Courtney,  and  in  the  conver- 
sation in  April  between  John  Shepherd  and 
Courtney  in  Baltimore,  It  Is  doubtless  true 
that  Davis  &  Shepherd  were  seeking  to  ob- 
tain an  appointment  for  five  years.  This 
part  of  their  proposition,  however,  does  not 
appear  to  have  been  acceded  to  by  the  in- 
surance company,  and  in  the  draft  of  the  let- 
ter of  appointment  of  May  7th,  as  first  sent 
to  Davis  &  Shepherd,  the  duration  of  the 
time  of  their  appointment  was  left  indefinite. 


They  were  asked  to  examine  the  letter,  and 
to  note  such  changes  therein  as  they  desired, 
to  have  made.  After  an  examination  of  the 
letter,  which  must  have  included  an  exam- 
ination of  the  paragraph  designated  "Dura^ 
tion  of  Your  Appointment,"  as  It  occupies  a 
prominent  position  in  the  letter,  Davis  & 
Shepherd  suggested  a  number  of  changes  in 
the  letter,  none  of  which  affected  in  any 
manner  that  part  of  the  letter  which  fixed 
the  duration  of  the  time  of  their  appoint- 
ment, and  the  letter  of  appointment,  upon 
the  receipt  of  their  suggestions,  was  rewrit- 
ten by  the  company  in  accordance  with  their 
suggestions,  but  no  change  was  made  in  the 
duration  of  the  time  of  their  appointment 
The  letter,  as  rewritten,  was  returned  to 
them,  and  they  accepted  its  terms,  and  their 
appointment  thereunder,  in  writing.  The 
proposition  of  Davis  &  Shepherd  that  they 
be  given  an  appointment  for  five  years,  con- 
tained in  the  conversation  had  on  the  22d  of 
March,  repeated  in  their  letter  of  March 
24th,  and  referred  to  by  John  Shepherd  when 
In  Baltimore,  was  not  accepted  by  the  Insur- 
ance company,  but  what,  in  effect,  was  a 
counter  proposition  upon  that  subject,  was 
submitted  by  the  company  in  the  draft  of 
the  letter  of  May  7th,  which  was  sent  to 
Davis  &  Shepherd  for  their  examination, 
and  which  they  afterwards  accepted  in  writ- 
ing. In  Maclay  v.  Harvey,  90  111.  625,  32 
Am.  Rep.  35,  it  was  held  a  letter  written  in 
reply  to  an  offer,  which  restates  the  terms 
of  the  offer,  but  with  some  variations,  though 
slight,  cannot  be  regarded  as  the  consumma- 
tion of  a  contract,  and  requires  an  accept- 
ance upon  the  terms  thus  stated,  and,  until 
unequivocally  accepted,  is  only  a  mere  prop- 
osition or  offer.  And  in  Anglo-American 
Provision  Co.  v.  Prentiss,  157  111.  506,  42  X. 
E.  157  (page  513, 157  111.,  and  page  159,  42  K. 
E.),  it  is  said:  "It  is  undoubtedly  the  rule 
that,  where  one  party  makes  a  proposition 
to  another,  an  assent,  to  be  valid  so  as  to 
conclude  an  agreement  or  contract  between 
the  parties,  must  in  every  respect  meet  and. 
correspond  with  the  offer,  neither  falling 
short  of  nor  going  beyond  the  terms  pro- 
posed, but  exactly  meeting  them  at  all 
points,  and  closing  with  them  just  as  they 
stand." 

We  have  no  doubt  the  parties  fully  expect- 
ed that  the  Western  agency  of  the  insurance 
company  and  the  business  relation  establish- 
ed between  them  would  continue  for  some 
time,  perhaps  for  a  period  of  years.    Still, 
the  time  the  Western  agency  and  the  busi- 
ness relation  between  the  parties  were    to 
continue  was  left  indefinite  by  the  agree- 
ment, and  the  insurance  company  was   not 
bound  to  continue  its  Western  agency,  and 
neither  party,  by  the  terms  of  the  agreement, 
could  require  the  other  to  continue  the  rela- 
tion thereby  established  between  them  long- 
er than  such  relation  was  agreeable  to  both. 

In  Orr  v.  Ward,  78  III.  318,  the  contract 
sued  on  was  an  employment  contract,    in 


Digitized  by 


Google 


Ind.) 


CONSUMERS'  GAS  TRUST  CO.  T.  LITTLES. 


'writing,  for  a  salary  and  commission,  which 
provided  for  the  payment  to  the  employe  of 
$2,100  for  the  year  187S  and  $2,400  for  the 
year  1874,  in  semimonthly  or  monthly  install- 
ments, and  a  commission  on  all  sales  in  ex- 
cess of  $35,000.  The  appellee  commenced 
'work  thereunder  in  January,  1873,  and  con- 
tinued until  Jnne  11th  of  the  same  year, 
when  the  firm  which  had  engaged  him  be- 
came insolvent,  and  he  was  discharged.  Suit 
was  brought  to  recover  damages  for  not  con- 
tinuing appellee  in  the  service  of  the  firm. 
The  court,  on  page  819,  said:  "We  are  to 
judge  of  the  contract  by  what  it  contains. 
Having  reduced  it  to  writing,  we  must  pre- 
sume the  parties  have  embodied  in  it  their 
entire  agreement  It  contains  no  stipulation 
the  firm  will  retain  appellee  for  two  years 
or  any  other  fixed  period.  Their  undertak- 
ing is  to  pay  him  at  a  certain  rate  of  com- 
pensation if  he  shall  discharge  the  duties  as- 
sumed by  him  to  be  performed.  No  doubt  it 
is  true  each  party  contracted  on  the  suppo- 
sition the  business  would  continue  through 
the  space  of  two  years,  but  appellant's  firm 
did  not  obligate  themselves  to  continue  It  for 
that  length  of  time.  As  a  matter  of  fact,  it 
terminated  much  sooner.  We  have  no  au- 
thority to  add'to  the  contract  as  the  parties 
have  made  it,  enlarging  the  liability  of  either 
one  of  them,  and  have  no  disposition  to 
do  so." 

If  the  duration  paragraph  be  abbreviated 
by  eliminating  adjective  and  dependent  phra- 
ses, it  would  then  read  as  follows:  "Our  aim 
Is  to  establish  a  permanent  Insurance  busi- 
ness on  a  wild  basis  and  under  conservative 
management,  such  as  has  been  mutually  dis- 
cussed and  agreed  upon;"  and  If  it  be  ad- 
mitted that  this  amounted  to  an  agreement 
that  the  Western  agency  should  be  perma- 
nently continued  and  for  a  permanent  ap- 
pointment, we  think  it  still  might  be  termi- 
nated at  the  will  of  either  party.  In  Lord  v. 
Goldberg,  81  Cal.  596,  22  Pac.  1126,  15  Am. 
St  Kep.  82,  the  plaintiff  testified  that  he 
aald,  "While  it  is  a  very  good  increase  in  sal- 
ary, will  it  be  permanent?"  to  which  the  de- 
fendant answered,  "It  will;  it  will  last;  It 
will  be  permanent"  It  was  held  the  hiring 
was  for  an  indefinite  period.  And  in  Gray 
T.  Wulff,  68  111.  App.  376,  in  a  suit  for  a 
wrongful  discharge,  it  was  shown  that  the 
plaintiff,  a  musician,  had  written  the  defend- 
ant previous  to  the  employment,  saying,  "I 
would  prefer  your  house  if  you  can  guaran- 
tee a  long  engagement"  and  that  the  de- 
fendant had  replied,  "Be  here  Thursday 
evening."  It  was  held  that  the  term  "long 
engagement"  has  no  certain  meaning,  and 
that  there  was  no  employment  for  a  definite 
time,  and  that  the  defendant  bad  the  right  to 
discharge  the  plaintiff  on  giving  him  the  cus- 
tomary notice.  In  Beck  v.  Walkers,  24  Pa. 
dr.  Ot  R.  403,  it  was  said:  "Though,  by  the 
contract  the  employment  is  made  expressly 
a  permanent  employment  the  law  still 
holds  that  the  term  la  indefinite."    And  In 


Milner  &  Co.  v.  Hill,  19  Ohio  Clr.  Ot  R.  663, 
an  employment  contract  was  made  by  the 
appellee  writing  to  appellants,  after  some 
previous  correspondence:  "Would  you  be 
kind  enough  to  inform  me  what  salary  you 
will  pay  if  only  for  the  season,  and  what  you 
will  pay  if  for  an  annual  or  permanent  posi- 
tion? And  also  please  state  whether  the  po- 
sition soon  to  be  vacant  in  your  ingrain  de- 
partment is  for  the  season,  or  permanent" 
Appellants  answered:  "In  reply  would  say 
that  the  position  in  our  ingrain  department 
will  be  a  permanent  one.  •  *  •  Come  at 
once.'.*  After  a  breach  alleged,  the  court 
say.  -"Either  party  might  terminate  the  con- 
tract at  any  time.  *  •  *  It  is  simply  a 
statement  that  he  has  entered  into  a  busi- 
ness that  Is  permanent,  rather  than  a  tem- 
porary business,  and  it  refers  to  the  position 
itself,  rather  than  to  his  employment  for  the 
position." 

It  Is  urged  by  appellants  that  the  letter  of 
appointment  does  not  fully  set  forth  the 
agreement  between  the  parties,  and  there- 
fore the  case  of  Orr  v.  Ward,  supra,  and  the 
other  cases  to  the  same  effect  cited  by  the 
appellee  In  its  brief,  do  not  apply  to  this  case 
for  that  reason.  We  are  of  the  opinion  the 
letter  of  appointment  does  set  forth  the 
agreement  between  the  parties,  and  that  Its 
terms  are  plain  and  unambiguous.  While 
the  agreement  does  not  state  the  duration  of 
the  time  of  the  appointment  of  Davis  & 
Shepherd,  but  leaves  the  time  of  their  ap- 
pointment indefinite,  that  does  not  in  a  le- 
gal sense,  make  the  agreement  uncertain  or 
ambiguous.  To  admit  parol  evidence  that 
the  appointment  was  for  a  period  of  'five 
years  by  reason  of  the  fact  that  the  time  of 
their  appointment  Is  indefinite,  would  be  to 
Import  into  the  agreement  a  provision  which 
the  parties  deliberately  omitted  therefrom.  ■ 
In  other  words,  to  admit  such  testimony 
would  be  to  make  a  new  contract  for  the 
parties.  This  tbe  court  is  powerless  to  do. 
Vail  v.  Northwestern  Mutual  Life  Ins.  Co., 
192  111.  567,  61  N.  E.  C5L 

Finding  no  reversible  error  In  this  record, 
tbe  judgment  of  the  Appellate  Court  will  be 
affirmed.    Judgment  affirmed.       , 

(162  Infl.  320) 
CONSUMERS'  GAS  TRUST  CO.  T.  LIT- 
TLER. 
(Snpreme  Court  of  Indiana.    March  15,  1904.)     , 

GAS      LEASE — CONSTRUCTION — IMPLIED     CONDI- 
TION— WAIVER—  FOKFEITUBE — NOTICE — 
JUDICIAL   NOTICE. 

1.  By  a  written  contract  the  first  party  agreed 
to  sell  all  tlie  oil  and  gas  underlying  his  land 
to  the  second  party,  with  the  right  to  mine  and . ' 
transport  it,,  no  time  being  fixed  for  the  begin- 
ning of  operations  nor  for  the  completion  of  a 
well,  and  no  express  provision  being  made  that 
a  well  should  ever  be  drilled ;  but  it  was  agreed 
that  a  sum  should  be  paid  annually  by  the  sec- 
ond party  till  oil  or  gas  waa  found,  or  till,  in  the 
judgment  of  the  second  party,  they  could  not  be 
found.  If  they  were  found,  the  first  party  was 
to  receiva  a  share.    Held,  that  there  waa  aa 
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implied  engagement  by  the  second  party  to  ex- 
plore for  oil  and  gas,  which,  if  not  performed  in 
a  reasonable  time,  entitled  the  first  party  to  a 
forfeiture. 

2.  In  construing  a  contract  giving  a  license 
to  drill  wells  in  land  for  oil  and  gas,  the  court 
has  judicial  knowledge,  as  a  matter  of  com- 
mon knowledge,  that  gas  or  oil  does  not  exist 
in  paying  quantities  under  all  the  lands  within 
a  recognized  district,  and  that  there  is  no  other 
generally  acknowledged  way  to  determine 
whether  it  does  exist  than  putting  down  a  well. 

3.  Where  under  a  contract  the  owner  of  land 
had  the  option  to  require,  by  claiming  a  for- 
feiture, that  the  other  party  should  drill  for 
gas  and  oil  within  a  reasonable  time,  or  to  ac- 
cept a  certain  sum  annually  for  delay,  his  ac- 
ceptance of  an  annual  payment  in  advance  was 
a  waiver  of  performance  for  one  year. 

4.  Where,  by  the  acceptance  of  an  agreed  an- 
nual payment,  the  owner  of  land  had  waived 
his  right  to  have  the  other  party  drill  there  for 
oil  and  gas  up  to  a  certain  time,  and  at  the  ex- 
piration of  that  time  he  refused  to  accept  an- 
other payment,  he  could  not  claim  a  forfeiture 
of  the  contract  15  days  later,  since  that  did  not 
afford  notice  for  a  reasonable  time  of  his  inten- 
tion to  do  so. 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paulus,  Judge. 

Action  by  Joseph  W.  Littler  against  the 
Consumers'  Gas  Trust  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals. Transferred  from  the  Appellate  Court 
under  Burns'  Bev.  St  1901,  {  1337a.  Be- 
versed. 

Miller,  Elam  &  Fester  and  S.  D.  Miller,  tor 
appellant  Charles  &  Brown  and  Hiram 
Brownlee,  tor  appellee. 

HADLBY,  J.  Appellee  sues  appellant  to 
secure  the  cancellation  and  the  quieting  of 
bis  title  against  a  gas  and  oil  contract,  the 
substance  of  which  follows:  It  was  entered 
into  on  October  15,  1896,  by  appellee  and  his 
wife,  as  first  parties,  and  one  Walley,  assign- 
or of  appellant,  as  second  party,  hereinafter 
referred  to  as  "Gas  Company,"  and  witnessed 
that  the  first  parties,  their  heirs  and  as- 
signs, in  consideration  of  $1  In  hand  paid, 
sold  to  the  second  party,  bis  heirs  and  as- 
signs, all  the  oil  and  gas  under  certain  de- 
scribed lands  in  Grant  county,  "together  with 
the  right  to  enter  upon  said  lands  at  all 
times  for  the.  purpose  of  drilling  and  operat- 
ing tor  oil,  gas,  or  water,  with  the  right  to 
erect  and  maintain  all  necessary  telephone 
lines,  buildings,  and  structures  for  that  pur- 
pose; and  together  with  the  right  to  lay, 
maintain,  and  remove  all  lines  of  pipe  over 
and  across  said  lands  for  the  conveyance  and 
transportation  of  oil  and  gas."  "In  consid- 
eration of  the  premises,  the  second  party 
agrees  to  pay  the  first  party  the  sum  of  forty 
dollars  annually,  beginning  on  the  15th  day 
of  October,  1896  [date  of  the  contract],  and 
until  oil  or  gas  is  found  in  paying  quanti- 
ties, or  this  grant  is  terminated  as  herein- 
after provided."  The  second  party  is  Bot  to 
drill  any  well  within  300  feet  of  any  building 
on  the  premises,  and  Is  not  to  use  more  than 
one  acre  of  the  ground  with  each  well  drilled. 
The  first  party  is  to  have  the  use  of  the 


lands  tor  agricultural  or  other  purposes,  ex- 
cept what  is  actually  occupied  in  operating 
tor  gas  or  oiL    The  second  party  is  to  pay 
the  first  party  all  damages  done  to  crops  by 
reason  of  its  operations  in  drilling  wells  or 
In  laying,  repairing,  or  removing  pipe  lines. 
If  oil  is  found  in  paying  quantities,  the  sec- 
ond party  is  to  deliver  to  the  credit  of  the 
first  party  in  the  pipe  line  with  which  it  may 
be  connected  one-sixth  part  of  the  oil  which 
may  be  saved.    The  first  party  Is  to  have  free 
gas  for  domestic  purposes  from  the  wells  or 
pipe  line  on  the  premises,  and,  should  gas  be 
found  in  greater  quantity  than  is  required  tor 
use  by  the  first  party,  the  second  party  is  to 
pay  the  first  party  "one  hundred  dollars  each 
year  for  each  and  every  well  from  which  gas 
is  used  off  the  premises."    If  either  gas  or  oil 
is  found  on  the  premises  in  paying  quantities, 
"the  part  of  oil  to  be  delivered  as  aforesaid, 
or  the  sum  per  well  tor  gas,  shall  be  in  lieu 
of  the  annual  payment  above  provided,"  and 
such  annual  payment  shall  cease  immediate- 
ly.*   "It  Is  agreed  by  the  parties  that  when- 
ever, in  the  judgment  of  the  second  party, 
his  heirs  or  assigns,  oil  or  gas,  or  either,  can- 
not be  found  on  the  premises,  or,  having 
been  found,  have  ceased  to  exist  In  paying 
quantities,  and  said  party  of  the-  second  part 
shall  reconvey  to  the  first  party,  their  heirs 
or  assigns,  all  the  oil  and  gas  in  and  under 
said  premises,  then  all  payments  of  every 
kind  to  be  made  to  the  first  party  by  the 
terms  hereof  shall  from  and  after  said  date 
cease  and  determine,"  and  in  case  of  a  recon- 
veyance the   second  party  is  to  have   the 
right  to  lay  and  maintain  pipe  line's  for  the 
transportation  of  oil  and  gas  over  the  prem- 
ises for  ten  years  from  "said  date,"  and  the 
right  at  any  time  to  remove  all  machinery, 
fixtures,  and  property  placed  on  the  land. 
All  payments  under  the  contract  to  be  made 
on  October  15th  of  each  year  at  a  bank  in 
Muncie.    "In  default  of  complete  compliance 
on  part  of  second  party,  or  his  assigns,  ren- 
ders this  lease  null  and  void."    Signed  by  all 
contracting  parties,  and  execution  acknowl- 
edged before  a  notary  public  on  said   Oc- 
tober 15,  1896.    The  deal  embraces  a  quarter 
section  of  land.    There  was  a  separate  con- 
tract for  each  80  in  same  terms.    The  com- 
plaint is  in  three  paragraphs.    The  first  be- 
ing a  general  statutory  count  to  quiet  title, 
covers  the  whole   farm.    The  second   and 
third  were  addressed  to  the  respective  80"s, 
and  each  set  out  the  contract  in  full.    In  ad- 
dition to  formal  matters,  the  second  and  third 
paragraphs  of  complaint  each  allege  the  re- 
cording of  the  contract  the  assignment  there- 
of by  Walley  to  the  defendant  and  record- 
ing of  such  assignment  the  payment  by  de- 
fendant on  or  about  October  15,  1900,  of  $40 
as  a  consideration  for  the  defendant's  option 
and  right  to  drill  on  the  premises  for  one 
year  from  the  last-named  date  to  October 
15,    1901,    which    payment   was   the    exact 
amount  due  the  plaintiff  under  the  contract 
at  the  tjine  it  was  paid,  and  nothing   has 
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since  been  paid  thereon  to  continue  the  con- 
tract after  that  date;  that  on  October  15, 
1901,,  plaintiff  refused,  and  still  refuses,  to 
longer  continue  the  contract  in  force,  or  re- 
ceive any  further  payments  therefor,  but  de- 
clared the  contract  then  terminated  and 
forfeited;  that  neither  defendant  nor  its  as- 
signor has  ever  drilled  a  well  on  said  prem- 
ises, nor  has  gas  or  oil  ever  been  found  there- 
on, nor  has  any  one  under  the  contract  laid  a 
pipe  line  thereon  for  oil  or  gas;  that  plain- 
tiff is,  and  at  all  times  has  been,  in  posses- 
sion, and  neither  Walley  nor  defendant  has 
ever  been  in  possession;  that  defendant 
claims  rights  under  the  contract  Prayer  for 
cancellation  and  quieting  title,  etc.  The  de- 
fendant's demurrer  to  each  the  second  and 
third  paragraphs  was  overruled.  In  its  an- 
swer to  the  second  and  third  paragraphs  It 
alleged,  in  substance,  that  the  second  party 
in  the  contract,  Walley,  was  the  agent  of  the 
defendant,  took  the  contract  for  it,  and  after- 
wards made  a  formal  assignment  of  the  same 
to  the  defendant  It  alleges  the  payment  of 
the  annual  sum  stipulated,  $40,  on  or  before 
the  15th  day  of  October  in  each  year,  down  to 
the  15th  day  of  October,  1901,  and  an  offer 
to  pay  for  the  year  commencing  on  that  date, 
and  the  refusal  of  the  same  by  the  first  party 
upon  the  ground  that  first  party  had  a  right 
to  terminate  the  contract  and  intended  to 
do  so  at  that  time;  and  that  second  party 
had  been  at  all  times  ready  to  pay  the  same. 
It  denied  that  the  contract  had  ever  been 
terminated  as  provided  therein,  and  denied 
that  the  $40  annually,  was  paid  as  a  con- 
sideration for  the  option  or  right  to  drill  for 
any  one  year,  but  avers  that  it  was  a  part  of 
the  consideration  for  all  the  rights  and  prop- 
erty granted  under  the  contract  It  denied 
that  It  had  ever  been  ascertained  that  in  the 
judgment  of  said  Walley  or  defendant  oil  or 
gas,  or  either,  could  not  be  found  on  the 
premises,  or  that  having  been  found,  the 
same  has  ceased  to  exist  and  denied  any 
reconveyance.  Plaintiff's  demurrer  to  each 
paragraph  of  the  answer  was  sustained. 
Thereupon,  defendant  declining  to  answer 
farther,  Judgment  was  rendered  on  demurrer 
against  it  annulling  the  lease  and  quieting 
plaintiff's  title  as  against  the  same. 

The  only  matter  for  decision  is  the  suffi- 
ciency of  the  complaint  and  answers.  They 
present  the  same  questions,  and  will  be-  con- 
sidered together.  It  will  be  observed  that 
the  contract  before  us,  like  many  others  of 
its  class,  embraces  indefinite  and  peculiar 
provisions.  By  it  appellee  purports  to  "sell" 
to  appellant's  assignor,  for  the  consideration 
of  $1,  all  the  gas  and  oil  underlying  his  land, 
and.  the  right  to  enter  at  any  time  to  mine 
and  transport  it  No  time  is  fixed  for  the 
beginning  of  operations,  nor  for  the  comple- 
tion of  a  well,  nor  any  express  provision 
that  appellant  shall  ever  drill  a  well.  It  is, 
however,  stipulated  that,  as  a  further  consid- 
eration, the  company  shall  pay  to  appellee 
$40  each  .year  on  each  80,  in  advance  on  each 


October  15th,  beginning  on  the  day  the  con- 
tract was  executed,  until  oil  or  gas  is  found 
in  paying  quantities,  or  until,  in  the  Judg- 
ment of  the  gas  company  or  its  assigns,  oil 
or  gas  cannot  be  found  on  the  premises,  or, 
having  been  found,  shall  cease  to  exist  in 
paying  quantities.  And  whenever  a  well  is 
drilled,  if  oil  is  found,  the  landowner  shall 
have  one-sixth  part  and,  if  gas,  he  shall 
have  $100  each  year  for  each  well,  and  that 
the  one-sixth  of  the  oil,  or  $100  per  well, 
shall  be  in  lieu  of  the  annual  acreage  rental, 
which  shall  no  longer  be  paid.  There  is 
nothing  in  the  subject-matter  of  the  contract 
to  limit  the  power  of  the  parties  to  enter  In- 
to such  mutual  obligations  as  they  liked. 
No  fraud  or  overreaching  Is  claimed,  and  it 
becomes  our  plain  duty  to  give  the  instru- 
ment the  effect  intended  by  the  parties  at 
the  time  it  was  executed.  "If  there  is  one 
thing  more  than  another  public  policy  re- 
quires," said  an  eminent  English  Jurist,  "It  is 
that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of 
contracting,  and  that  their  contracts,  when 
entered  into  freely  and  voluntarily,  shall  be 
held  sacred,  and  shall  be  enforced  by  courts 
of  justice."  Printing,  etc.,  Co.  v.  Sampson, 
19  Law  R.  Eq.  Cases,  462.  What,  then,  was 
the  contract?  It  is  clear  that  the  funda- 
mental purpose  of  both  parties  was  the  ex- 
ploration for  gas  and  oil  on  the  premises. 
The  whole  tenor  of  the  contract  shows  that 
the  prospective  benefits  and  profits  from  gas 
or  oil  were  the  real  considerations  moving 
the  contracting  parties.  To  the  landowner 
the  manifest  inducement  was  the  rents  and 
royalties  he  expected  to  enjoy  if  the  gas 
company  should  find  gas  or  oil  in  paying 
quantities;  to  the  gas  company,  the  right  to 
exclude  others  from  the  premises,  and  the 
anticipated  profits  in  vending  the  products  of 
the  wells  It  should  drill.  It  will  not  do  to 
believe  that  the  landowner  would  for  the  pit- 
tance of  50  cents  per  acre  per  annum  have 
knowingly  incumbered  his  land  situate  in 
the  gas  district  and  thereby  reduced  its  sell- 
ing value,  by  transferring,  for  an  indefinite 
period,  and  for  speculative  purposes,  the 
right  to  enter  at  the  pleasure  of  the  grantee 
or  bis  assignee  and  mine  the  underlying  gas 
or  oil;  or  that  he  would  have  bargained 
away  his  prospects  for  large  gains  from  the 
gas  and  oil  under  his  land,  with  the  knowl- 
edge that  the  same  would  be  extracted 
through  wells  on  other  premises,  and  that 
his  profits  would  be  limited  to  the  annual 
acreage  rent  during  the  process  of  extrac- 
tion. It  is  as  obvious  as  if  expressed  that 
the  real  intention  of  the  parties  was  that  the 
gas  company  or  its  assigns  should,  with  dili- 
gence, and  within  a  reasonable  time,  enter 
upon  the  premises  and  drill  a  well,  and 
thereby  test  the  existence  or  nonexistence 
and  continuance  of  the  fluids  in  paying  quan- 
tity. We  judicially  know,  as  a  matter  of 
common  knowledge,  that  gas  or  oil  does  not 
exist  in  paying  quantities  under  all  the  lands 
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within  the  recognized  district,  and  that  there 
1b  no  other  generally  acknowledged  way 
than  putting  down  a  well  to  determine 
whether  or  not  It  does  exist.  The  company's 
undertaking  to  pay  the  landowner  until,  In 
the  Judgment  of  the  company,  "oil  or  gas 
cannot  be  found  on  the  premises,  or,  having 
been  found,  has  ceased  to  exist,"  clearly  Im- 
plies an  engagement  to  explore  and  develop 
the  premises.  The  stipulation  does  not  con- 
template an  arbitrary  judgment,  but  an  hon- 
est one;  a  judgment  that  Is  justifiable  by  the 
results  of  a  bona  fide  investigation;  such  as 
could  only  be  arrived  at  by  sending  down 
the  drill  to  where  the  oil  or  gas  is  or  should 
be.  The  Louisville,  etc.,  R.  Co.  v.  Donnegan, 
111  Ind.  179,  188,  12  N.  E.  153;  Elevator  Co. 
v.  Clark,  80  Fed.  705,  26  O.  C.  A.  100.  The 
obligation  to  explore  is  such  an  essential 
part  of  the  contract  though  implied,  as  must 
be  treated  as  a  condition,  which,  if  not  per- 
formed within  a  reasonable  time,  entitled 
appellee  to  claim  a  forfeiture  under  the 
agreement  that,  'In  default  of  complete  com- 
pliance on  the  part  of  the  second  party,  or 
bis  assigns,  renders  this  lease  null  and  void." 
Oadbury  v.  Gas  Co.  (Ind.  Sup.  May  14,  1903), 
67  N.  E.  250,  and  cases  cited.  But  while  ap- 
pellant's default  under  the  contract  might 
be  of  a  character  to  bestow  upon  appellee 
the  right  to  demand  a  forfeiture,  yet  that 
right  might  be  defeated  by  conduct  amount- 
ing to  a  waiver.  Equity  looks  with  disfavor 
upon  forfeitures,  and  when  such  is  claimed  it 
will  closely  scrutinize  the  demand,  and  will 
Interpose  to  prevent  it  when  its  enforcement 
'will  operate  Inequitably  or  unconscionably. 
Thompson  v.  Christie,  138  Pa.  249,  20  Atl. 
934,  11  L.  R.  A.  236;  McCarty  v.  Mellen,  5 
Pa.  Dlst  R.  425.  "If  there  has  been  a 
breach  of  an  agreement,"  says  a  distinguish- 
ed author,  "sufficient  to  cause  a  forfeiture, 
and  the  party  entitled  thereto  either  ex- 
pressly or  by  his  conduct  waives  it,  or  ac- 
quiesces in  it,  he  will  be  precluded  from  en- 
forcing the  forfeiture."  Pomeroy's  Eq.  Jr. 
{  451;  Lynch  v.  Gas  Co.,  165  Pa.  518,  30  Atl. 
984;  Huklll  v.  Myers,  36  W.  Va.  639,  15  S.  E. 
151.  In  this,  as  in  other  mutual  agreements, 
the  engagements  are  equally  binding  on  the 
contracting  parties.  They  must  be  equally 
fair  and  just  in  performance,  and'  one  will 
not  be  permitted  to  cause  the  other  to  suffer 
from  an  act  which  he  himself  Induced.  The 
contract  Imports  a  sale  to  appellant's  assign- 
or of  all  the  gas  and  oil  underlying  appellee's 
farm,  to  be  paid  for  In  kind  and  by  well 
rental  after  welis  are  put  down.  No  time 
is  indicated  when  a  well  shall  be  construct- 
ed or  when  exploring  operations  shall  begin, 
but  it  Is  expressly  stipulated  that,  until  such 
well  is  put  down,  the  company  shall  pay  ap- 
pellee on  each  80  $40  per  annum,  In  advance, 
beginning  on  the  day  the  contract  was  made. 
When  the  contract  was  entered  Into  it  was 
problematical  whether  either  gas  or  oil  was 
to  be  found  under  appellee's  land.  He  then, 
under  the  contract,  bad  his  election  whether 


he  would  require,  by  claiming  a  forfeiture, 
the  existence  or  nonexistence  of  gas  or  oil 
under  his  premises,  to  be  determined  within 
a  reasonable  time  by  drilling  a  well,  or 
whether  he  would  prefer  delay,  and  the  $80 
per  annum,  rather  than  take  his  chance  on 
the  finding  of  gas  or  oil,  and  the  possible 
total  loss  of  any  further  revenue  from  the 
prospect.  If  be  chose  the  former,  under  the 
vague  and  uncertain  terms  of  the  contract, 
equity  required  him  to  give  appellant  rea- 
sonable notice  of  his  intention,  or,  what 
would  be  equivalent  to  such  notice,  refuse  to 
assent  to  or  accept  a  consideration  for  a 
postponement  beyond  a  reasonable  time. 
Hukill  v.  Myers,  36  W.  Va.  639,  15  S.  E.  151; 
Tlu-opp  v.  Field,  26  N.  J.  Eq.  82;  Double  v. 
Heat  &  Light  Co.,  172  Pa.  388,  33  Atl.  «94. 
If  he  chose  the  latter— as  he  did— the  accept- 
ance of  the  $40  at  the  time  of  the  contract 
was  a  waiver  upon  a  valid  consideration  of 
performance  for  one  year.  The  acceptance 
of  a  like  sum  at  the  beginning  of  the  second 
year  was  a  like  waiver  for  the  second  year, 
and  likewise  to  the  end  of  the  five  years  for 
which  such  payments  were  made.  So  at  the 
end  of  the  latter  period,  to  wit,  October  15, 
1901,  the  relations  of  the  parties  stood,  with 
respect  to  appellee's  right  of  forfeiture,  pre- 
cisely as  tbey  were  at  the  moment  the  con- 
tract was  executed.  Up  to  October  15,  1801, 
appellee  had  no  ground  of  complaint  He 
had  consented  to  the  delay,  and  had  received 
a  satisfactory  consideration  for  it  There- 
fore this  suit  commenced  15  days  later,  can- 
not be  sustained.  He  could  not  go  on,  as 
the  pleadings  sbow,  through  a  term  of  years, 
without  complaint  or  appearance  of  dissatis- 
faction, and  by  his  conduct  lull  appellant  In- 
to a  sense  of  security  and  state  of  unprepar- 
edness,  and  successfully  claim  a  forfeiture, 
without  such  reasonable  notice  as  would  af- 
ford appellant  a  fair  chance  to  discharge  bis 
obligation.  The  refusal  of  appellee  on  Oc- 
tober 15, 1901,  to  accept  the  annual  payment 
for  another  year,  was  notice  that  further  de- 
lay in  commencing  operations  was  not  ap- 
proved, but  we  cannot  say  as  a  matter  of 
law  that  it  was  sufficient  notice  under  the 
circumstances.  Appellant  might  not  have 
possessed  any  drilling  machinery,  and  there 
might  have  been  none  obtainable  within  the 
brief  period  of  15  days.  Besides,  we  know 
as  a  matter  of  common  knowledge  that  It  Is 
often  impossible  to  complete  a  well  In  IS 
days. 

Judgment  reversed,  with  instructions  to 
sustain  the  demurrer  to  each  the  second  and 
third  paragraphs  of  the  complaint 


a«  ind.  190) 

CONSUMERS'  GAS  TRUST  CO.  t.  CRYS- 
TAL WINDOW  GLASS  CO.  et  si* 

(Supreme  Court  of  Indiana.     March  17,  1904.) 

OA8    LEASE— FORFEITURE— NOTICE. 

1.  Where  one  by  a  written  contract  granted 
the  exclusive  right  to  drill  in  his  land  for  gas 

*  Rehearing  denied. 
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and  petroleum  for  a  certain  "rental  and  a  share 
of  the  proceeds,  where  the  drilling  was  delayed, 
he  cannot,  by  refusal  to  accept  the  -rental,  im- 
mediately terminate  the  contract,  and  lease  the 
rights  to  another  party,  but  must  give  reason- 
able notice  of  his  intention  before  doing  so. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty;   Jno.  F.  McClure,  Judge. 

Action  by  the  Consumers'  Gas  Trust  Com- 
pany against  the  Crystal  Window  Glass  Com- 
pany and  others.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.  Transfer- 
red from  Appellate  Court  under  act  of  March 
13,  1901  (Acts  1901,  p.  590,  c.  259).  Re- 
versed. 

Miller;  Elam  &  Fesler,  S.  D.  Miller,  and 
Jno..  W.  Lovett,  for  appellant  Bagot  &  Ba- 
got,  for  appellees.  . 

DOWLING,  J.  This  Is  a  suit  by  the  ap- 
pellant against  the  appellees,  the  Crystal 
Window  Glass  Company  and  Jones  and  wife, 
for  an  Injunction  to  prevent  the  Crystal 
Window  Glass  Company  from  entering  upon 
the  lands  described  in  the  complaint  and  sink- 
ing gas  wells  and  conveying  the  gas  there- 
from. Issues  were  formed,  and  there  was  a 
finding  and  judgment  for  the  appellees.  The 
error  assigned  is  the  refusal  of  the  court  to 
grant  a  new  trial  upon  the  motion  of  the 
appellant. 

The  complaint  was  In  two  paragraphs, 
which  were  substantially  alike,  the  first  re- 
ferring to  the  southwest  quarter  of  the  north- 
east quarter  of  section  21,  township  22,  range 
8  east,  containing  40  acres;  and  the  second 
to  another'  40-acre  tract  adjoining  that  first 
described.  The  material  facts  alleged  in  the 
complaint  were:  That  on  April  27,  1899, 
the  appellant  was  a  corporation  organized  un- 
der the  laws  of  this  state  for  the  purpose  of 
leasing  lands,  acquiring  the  right  to  drill  for 
natural  gas,  transporting  such  gas  to  Indian- 
apolis, and  selling  the  same  at  that  city. 
That  Jones,  was  the  owner  of  the  lands  men- 
tioned in  the  complaint,  and  that  on  said 
day  he  and  his  wife  entered  into  a  contract 
in  writing  with  the  appellant,  whereby  they 
conveyed  to  appellant  the  exclusive  right  to 
drill  for  gas  and'  petroleum  upon  said  south- 
west quarter  of  the  northeast  quarter  of 
said  section  21,  and  to  transport  the  same 
therefrom,  together  with  certain  other  rights 
and  privileges  necessary  to  the  full  enjoyment 
of  the  said  agreement  That  at  the  time 
the  said  contract  was  made,  and  as  a  part 
of  the  same  transaction,  Jones  and  wife  ex- 
ecuted another  lease  upon  the  other  40  acres 
of  the  fa/m  owned  by  him,  on  which  he  bad 
a  dwelling  house  and  residence,  which  was 
occupied  by  him  and  his  wife.  That  while 
appellant  has  not  completed  any  well  upon 
said  40-acre  tract  first  described,  yet  it  was 
a  part  of  the  consideration  of  the  said  con- 
tracts that  the  appellant  should  pay  to  the 
said  Jones  and  wife  the  .rents  reserved  in 
the  said  leases,  and  that  it  should  also  furnish 
to  them  gas  for  domestic  purposes  at  their 


said  residence  free  of  cost  and  upon  their 
demand.  That  the  appellant  with  the  con- 
sent of  Jones  and  wife,  had  put  down  a  line 
of  pipe  on  their  land  on  the  highway  on  the 
east  side  of  said  tract  That  appellant  tap- 
ped its  said  pipe  line,  and  connected  a  serv- 
ice pipe  therewith  for  the  use  of  said  Jones 
and  wife,  and  on  December  21,  1901,  began  to 
furnish  gas  to  Jones  and  wtfe  for  use  In  their 
said  residence,  and  ever  since  has  been  and 
still  is  furnishing  the  same,  and  that  Jones 
and  wife  are  still  accepting  and  using  said 
gas  under  said  contract  That  appellant  paid 
and  that  Jones  and  his  wife  received  the  rents 
under  the  contract  for  each  year  prior  to  and 
including  the  year  ending  April  27,  1902,  and  ■ 
that  It  duly  tendered  in  advance  the  rent 
for  said  land  for  the  year  ending. April  27, 
1903,  and  still  offers  to  pay  the  same.  That 
Jones  and  bis  wife  refused  to  receive  the 
money  tendered  as  rent  for  the  year  1903, 
and' have  wrongfully  sought  to  repudiate  their 
said  contract  and  are  combining  and  con- 
spiring with  the  appellee  the  Crystal  Window 
Glass  Company  to  deprive  appellant  of  its 
rights  under  said  lease  and  agreement  That 
on  April  30, 1902,  the  appellees  Jones  and  wife 
made  a  pretended  contract  with  the  said  Crys- 
tal Window  Glass  Company  whereby  they  at- 
tempted to  grant  and  said  company  to  obtain, 
the  exclusive  right  to  drill  wells  for  gas  and 
oil,  and  lay  pipe  lines,  for  the  transportation 
of  the  same,  upon  the  lands  described  in  the 
complaint.  That  the  appellant  has  perform- 
ed all  the  duties  and  obligations  imposed  .up- 
on it  by  said  lease,  and  that  the  same  is  in 
full  force.  That  the  appellees  have  entered 
into  an  agreement,  the  particulars  of  which 
are  unknown  to  appellant,  and  that  the  Crys- 
tal Window  Glass  Company  has  entered  upon 
said  real  estate  and  erected  a  derrick  there 
preparatory  to  drilling  a  well  and  operating 
.for  petroleum  and  gas,  and  that  they  threaten 
to  and  have  commenced  drilling  such  well, 
and  that  they  threaten  to  lay  pipes  upon  said 
'lands  for  the  transportation  of  gas  and  oil 
if  any  is  found,  and  to  completely  oust  the 
appellant  from  said  real  estate,  and  to  de- 
prive it  of  all  its  rights  under,  said  lease  and 
agreement  That  an  emergency  exists  requir- 
ing the  issue  of  a  temporary  injunction  with- 
out notice.  Prayer  for  a  temporary  order,  and 
on  the  final  bearing  for  a  permanent  injunc- 
tion. 

The  contract  executed  by  Jones  and  wife 
and  the  appellant,  referred  to  in  the  com- 
plaint Is  substantially  the  same  as  the  lease 
and  agreement  in  Consumers'  Gas  Trust  Com- 
pany v.  Littler  (No.  20,246,  decided  by  this 
court  at  its  present  term)  70  N.  E.  363,  and 
the  evidence  In  this  case  is  very  much  the 
same  as  in  that.  On  the  authority  of  that 
case,  and  for  the  reasons  there  stated,  we 
hold  that  the  appellees  Jones  and  Jones  could 
not  terminate  the  contract  abruptly  without 
notice  to  the  appellant  by  a  refusal  to  accept 
the  rent  or  compensation  provided  for  by  the 
contract.    Such   refusal   to   accept   the  rent 
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can  be  construed  only  as  an  Indication  that 
the  owners  of  the  land  objected  to  further  de- 
lay on  the  part  of  the  appellant  In  beginning 
operations  under  the  contract,  and  that  It 
must  proceed  to  drill  for  gas  or  oil  within  a 
reasonable  time  after  such  refusal. 

Judgment  reversed,  •with  Instructions  to 
sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  herewith. 

(162  Ind.  353) 

HAMMOND  v.  CROXTON  et  al. 
(Supreme  Court  of  Indiana.    March  18,  1904.) 

WILLS— POWERS— VALIDITT— ABSENCE  OP  BEN- 
EFICIAL INTEBEST. 

1.  A  naked  power  of  disposition  under  a  will 
may  exist  exclusive  of  any  beneficial  interest  in 
the  donee. 

On  petition  for  rehearing.    Overruled. 
For  former  opinion,  see  69  N.  B.  250. 

DOWLING,  J.  We  are  asked  to  grant  a 
rehearing  In  this  cause,  chiefly  on  grounds 
fully  discussed  in  the  original  briefs,  and 
which  were  carefully  considered  when  the 
case  was  decided.  In  addition  to  the  rea- 
sons formerly  presented  by  counsel  for  a  re- 
versal of  the  judgment,  It  Is  now  contended 
that  the  decision  is  In  conflict  with  the  rule 
announced  in  Mulvane  v.  Rude,  146  Ind.  476, 
45  N.  E.  659. 

This  case  Is  readily  distinguishable  from 
that  one.  In  Mulvane  v.  Rude  the  first  item 
of  the  will  was  as  follows: 

"I  give  and  bequeath  to  my  beloved  wife, 
Sophia  P.  Folsom  in  lieu  of  her  interest  in 
my  lands,  all  my  real  estate  in  said  town  of 
Worthington,  known  and  designated  *  *  * 
as  lots  21,  22,  and  the  south  half  of  lot  23, 
with  all  the  appurtenances  thereto  belong- 
ing, and  all  the  household  and  kitchen  furni- 
ture, pictures,  ornaments,  and  all  other  per- 
sonal property  of  every  description  whatever 
belonging  to  me  at  the  time  of  my  decease, 
except  money  on  hand  or  on  deposit,  notes,, 
bills,  bonds,  and  judgments  of  which  I  may 
be  possessed  at  said  time. 

"Fifth.  •  •  •  And  now,  having  full 
confidence  in  the  judgment  of,  and  Integrity 
of  my  wife,  and  there  being  a  strong'prob- 
ability  that  she  may  survive  me  for  some 
years,  and  fearing  that  some  of  my  heirs 
may  be  unworthy  of  any  special  bequest  be- 
fore the  decease  of  my  said  wife,  I  have 
therefore  made  the  terms  of  this  will  as 
hereinbefore  written,  and  will  add  the  fol- 
lowing suggestions  to  my  said  wife:  that 
whatever  part  of  the  legacies  hereinbefore 
made  to  her,  and  shall  not  have  been  ex- 
pended or  otherwise  disposed  of  by  her,  may 
at  her  decease  be  given  by  her  to  such  of  my 
legal  heirs  as  in  her  judgment  shall  need  and 
would  make  good  use  of  the  same..  But  In 
case  my  wife  should  die  intestate,  whatever 
part  or  amount  of  the  real  and  personal 
property  hereinbefore  willed  to  her  which 


shall  remain  unexpended  or  otherwise  undis- 
posed of  by  her  at  her  decease,  I  do  will  and 
bequeath  to  my  daughter,  Emily  J.  Mulvane, 
and  her  heirs." 

In  giving  a  construction  to  the  above  will, 
this  court  said:  "Under  these  rules  counsel 
for  appellant  admit  that  the  first  item,  con- 
sidered alone,  without  regarding  the  fifth 
item,  gave  to  the  widow  the  real  estate  in  fee 
simple,  and  the  absolute  title  to  the  personal 
property."  It  was  held,  therefore,  that  the 
widow,  Sophia  P.  Folsom,  took  an  absolute 
title  to  the  property  In  controversy,  and  that 
the  devise  over  to  the  appellant,  Emily  J. 
Mulvane,  was  void  because  repugnant  to 
the  grant  of  the  absolute  estate  first  given  to 
the  widow. 

In  the  case  before  us  the  real  estate  was 
not  given  absolutely  to  the  widow  of  Edward 
T.  Hammond,  nor  was  It  devised  to  her  gen- 
erally, or  Indefinitely  with  a  power  of  dis- 
position. The  Hammond  will  in  terms  gave 
no  estate  or  property  whatever  to  his  widow. 
It  conferred  on  her  a  naked  power  of  disposi- 
tion, and  nothing  more.  Such  a  power  may 
exist  exclusive  of  a  beneficial  interest  In  the 
donee.  Whatever  Interest  Frances  Hammond 
took  under  the  will  arose  from  implication 
only. 

The  rules  announced  In  Mulvane  v.  Rude 
are  expressly  recognized  and  approved  In  the 
original  opinion.  But  the  language  of  the 
two  wills  differs  in  every  essential  particu- 
lar. The  devise  to  the  widow  in  Mulvane  v. 
Rude  Is  express,  absolute,  and  In  fee;  while 
here  no  estate  or  Interest  whatever  is  de- 
scribed, and  a  naked  power  of  disposition  only 
is  given.  The  same  item  of  the  will  which 
confers  on  the  widow  a  power  to  sell,  plainly 
indicates  the  Intention  of  the  testator  to  cre- 
ate two  estates,  inconsistent  with  his  sup- 
posed purpose  to  give  to  the  widow  an  es- 
tate in  fee  simple. 

We  can  discover  no  reason  for  any  change 
of  the  original  opinion  herein,  and  the  pe- 
tition for  a  rehearing  Is  overruled. 

(162  Ind.  331) 

INDIANA  RT.  CO.  v.  MORGAN. 

(Supreme  Court  of  Indiana.     March  17,  1904.) 

WILLS— POWERS  TO  EXECUTORS—  DEVOLUTION 
OF  TITLE— VENDEES  OF  HEIR— BIQHTS— ESTOP- 
PEL—ACQUIESCENCE  IN  RAILROAD  CONSTRUC- 
TION. 

1.  Where  a  will  gave  a  life  estate  to  testa- 
tor's widow,  and  provided  that  at  her  death  the 
executor  should  sell  the  real  estate,  and  after 
payment  of  certain  legacies  divide  the  proceeds 
among  testator's  children,  the  title  during  the 
life  of  the  widow  was  not  in  the  exesutor,  but 
in  the  beneficiary  children,  who  could  convey 
the  estate,  and  whose  vendee  was  entitled  to  de- 
fend the  same  against  all  persons  but  the  life 
tenant,  and  the  right  of  the  executor  to  sell 
when  the  contingency  arose,'  and  whatever  in- 
jury he  could  prevent  the  life  tenant  from  do- 
ing he  could  also  prevent  a  stranger. 

2.  Where  the  owner  of  land,  with  full  knowl- 
edge of  his  rights,  stood  by  while  an  electric 

\  2.  See  Estoppel,  vol.  1$,  Gent  Dig.  |  268. 
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railroad  made  a  considerable  excavation  and  em- 
bankment, and  constructed  its  road  on  bis  farm, 
and  made  no  protest  except  to  the  excavation  of 
gravel,  the  railroad  was  justified  in  assuming 
that  he  assented  to  the  construction  of  the  road, 
and  the  owner  was  estopped  to  recover  posses- 
sion ot  the  land,  after  the  road  had  been  com- 
pleted, large  sums  of  money  expended,  and  the 
interest  of  the  public  in  the  road  as  a  line  of 
common  carriage  had  become  fixed. 

3.  The  fact  that  the  road  had  not  the  power 
of  eminent  domain  was  immaterial. 

Appeal  from  Circuit  Court,  St  Joseph 
Count;;  W.  A.  Funk,  Judge. 

Action  by  Henry  0.  Morgan  against  the 
Indiana  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Trans- 
ferred from  the  Appellate  Court  under 
Burns'  Rev.  St  1901,  {  1337u.    Reversed. 

Brick  &  Bates,  for  appellant  Anderson, 
Dn  Shane  &  Crabill,  for  appellee. 

HADIiBY,  J.  Appellee  brought  this  suit 
on  March  8,  1001.*  The  first  paragraph  of 
the  complaint  is  a  common  count  to  quiet 
his  title  to,  and  the  second  to  recover  mesne 
profits  for  the  alleged  wrongful  occupancy 
with  its  railroad  track  and  right  of  way,  and 
without  his  authority,  of,  a  strip  of  ground 
from  8  to  25  feet  wide  running  east  and  west 
across  his  certain  farm  of  100  acres,  and  be- 
tween the  Vistula  road  and  the  bank  of  the 
St  Joseph  river. 

There  is  no  controversy  over  the  pleadinga 
The  controlling  question  arises  upon  appel- 
lant's exception  to  the  conclusion  of  law  up- 
on the  special  finding  of  facta  The  facts 
found  established,  so  far  as  material  to  the 
question  Involved,  are  in  substance  as  fol- 
lows: John  M.  Miller  died  testate  in  1880, 
the  owner  of  the  farm  of  which  the  strip  in 
dispute  was  a  part,  and  by  his  will  devised 
the  land  to  his  widow  for  and  during  the  re- 
mainder of  her  life,  and  directed  his  exec- 
utor, upon  ber  death,  to  sell  the  land,  and, 
after  the  payment  of  some  small  legacies, 
to  divide  the  balance  of  the  proceeds  of  the 
same  equally  among  his  three  children,  Hen- 
ry C,  Martha  EL,  and  Sarah  A.  Miller.  The 
widow  accepted  the  will,  took  possession  of 
the  land,  and  enjoyed  the  rents  and  profits 
thereof  until  her  death,  in  1899,  when  the 
land  was  conveyed  by  the  executor  as  di- 
rected by  the  will.  In  1893  Sarah  A.  exe- 
cuted to  appellee,  Morgan,  for  value,  a  war- 
ranty deed  for  an  undivided  one-third  of  said 
lands.  A  public  highway  known  as  the  "Vis- 
tula Road,"  and  running  east  and  west  across 
the  land,  has  been  opened  and  used  for  pub- 
lic travel  to  a  width  of  40  feet  for  more  than 
50  years,  though  its  legal  width  was  never 
defined.  In  1894  the  board  of  commissioners 
granted  to  the  General  Power  &  Quick  Tran- 
sit Company,  a  corporation  organized  as  a 
street  railroad  company,  a  franchise  to  con- 
struct a  street  railroad  upon  and  along  the 
Vistula  road,  and  providing  that  the  track 
shall  be  laid  north  of  said  .road  wherever 
practicable  to  do  so,  and  at  no  point  should 
the  »ooth  rail  of  said  track  be  laid  nearer 
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than  20  feet  to  the  center  of  said  road.  In 
1895  said  corporation  constructed  through  the 
premises  a  railroad,  connecting  the  town  of 
Mishawaka  with  the  city  of  South  Bend, 
along  the  north  side  of  the  Vistula  road,  oc- 
cupying a  strip  outside  -the  limits  of  the  high- 
way, varying  In  width  from  8  to  25  feet  from 
the  north  line  of  the  highway  to  the  north 
line  of  the  railroad  track.  After  the  company 
had  cut  and  removed  the  timber  and  bushes 
that  grew  upon  the  line,  and  was  engaged  iu 
constructing  the  grade,  appellee,  Morgan, 
first  learned  that  said  company  proposed  to 
and  was  engaged  in  constructing  a  street 
railroad  on  the  land,  and  immediately, 
through  his  attorney,  notified  the  company 
that  he  was  informed  that  it  had  taken  a 
large  amount  of  gravel  off  the  farm  to  be 
used  in  the  construction  of  said  road,  and 
that  he  was  the  owner  of  an  undivided  one- 
third  of  the  land,  subject  only  to  the  life  es- 
tate of  the  widow  of  John  M.  MiUer,  deceas- 
ed, that  the  widow  had  no  right  to  sell  the 
gravel,  and  he  should  hold  the  company  li- 
able to  him  for  one-third  in  value  of  the 
same.  Henry  C.  and  Martha  B.  Miller,  the 
other  two  beneficiaries  of  the  will,  and  the 
widow  of  John  M.  Miller,  had  knowledge  of 
the  location  and  construction  of  said  railroad 
from  beginning  to  end,  and  neither  the  said 
Henry,  Martha,  the  widow  of  John  M.  Mil- 
ler, nor  appellee,  at  any  time  during  the  con- 
struction and  operation  of  said  railroad,  prior 
to  February  23,  1900,  made  any  protest  or 
objection  to  the  location,  construction,  or 
operation  of  said  railroad  upon  the  land  in 
controversy.  The  railroad  was  completed 
in  1895,  and  from  January  1,  1896,  to  the 
commencement  of  this  action  the  cars  have 
been  continuously  run  over  the  same  at  in- 
tervals of  15  minutes,  and  have  carried  from 
1,500  to  4,000  passengers  daily,  including  a 
large  number  of  laborers  who  lived  in  one, 
and  worked  in  the  other,  of  said  cities.  On 
March  15,  1899,  appellant,  the  Indiana  Rail- 
way Company,  by  consolidation  succeeded 
to  the  rights  and  obligations  of  the  said 
General  Power  &  Quick  Transit  Company, 
and  after  said  last-mentioned  date,  in  addi- 
tion to  the  cars  run  between  South  Bend  and 
Mishawaka,  passenger  and  express  cars  from 
Goshen  and  Elkhart  were  run  over  said  road 
to  Mishawaka  and  South  Bend,  carrying 
passengers  and  light  freight.  The  cost  of 
construction  of  said  railroad  was  $8,000  per 
mile.  ,  The  widow  of  John  M.  Miller  died  In 
August  1897,  and  in  June,  1899,  Henry  C. 
and  Martha  E.  Miller,  the  other  tenants  in 
common,  and  James  S.  Bills,  as  executor  of 
the  will  of  John  M.  Miller,  pursuant  to  the 
will,  for  value,  executed  to  appellee  a  deed 
conveying  to  him  the  whole  of  said  farm. 
On  February  23,  1900,  appellee,  then  being 
the  owner  of  all  of  said  farm,  demanded  of 
appellant  payment  for  the  value  of  the  land 
occupied  by  said  railroad. 

The  conclusion  of  law  was  that  appellee  Is 
the  owner  in  fee  of  the  land  described  in  the 
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complaint,  and  entitled  to  the  immediate 
possession  thereof,  and  to  have  a  judgment 
quieting  his  title  thereto,  and  for  $1'  dam- 
ages and  costs,  and  judgment  was  rendered 
accordingly. 

The  real  question  is,  does  it  appear  from 
the  findings  that  appellee  is  entitled  to  have 
his  title  to  the  land  occupied  by  appellant 
for  Its  track  and  right  of  -way  quieted  as 
against  such  use  and  occupancy?  Or — what 
means  the  same  thing— is  he  entitled  to  oust 
the  appellant  from  the  premises?  Appellee's 
right  to  pecuniary  compensation  for  the  land 
so  occupied  is  not  questioned  by  appellant, 
but  it  is  vigorously  maintained  that  appel- 
lee, having  knowingly  stood  by  and  observed 
appellant's  grantor,  at  great  expense,  con- 
struct upon  the  land  a  permanent  railroad, 
make  excavations  and  embankments  thereon, 
without  protest  or  objection,  and  having  ob- 
served the  operation  of  cars  over  it  at  regu- 
lar and  frequent  intervals,  carrying  passen- 
gers and  light  freight,  for  more  than  five 
years,  and  a  large  number  of  inhabitants  es- 
tablish their  homes  and  business  along  the 
line,  induced  so  to  do  by  the  apparent  easy, 
cheap,  and  comfortable  means  of  transporta- 
tion from  their  homes  to  and  from  their  work 
and  places  of  business,  will  not  now,  after 
such  prolonged  acquiescence,  be  permitted 
to  oust  appellant,  and  thus,  by  wresting 
from  it  possession  of  a  part  of  said  line,  de- 
stroy said  means  of  transportation,  to  the  In- 
Jury  of  the  public.  Whether  appellant's  con- 
tention shall  be  sustained  depends  largely 
upon  whether  appellee,  as  the  grantee  of 
Sarah  A.  Miller,  held  such  an  Interest  in  the 
farm  as  would  enable  bim  to  protect  the  es- 
tate against  the  encroachment  of  appellant's 
grantor.  It  Is  well  to  note  that  the  will  of 
John  M.  Miller  gave  a  life  estate  to  his 
.  widow,  and  then  proceeds,  "and  after  the 
death  of  my  wife,  I  direct  that  the  remain- 
ing real  estate  shall  be  sold  by  my  executor, 
and  out  of  the  proceeds  thereof  shall'  be 
paid  [certain  small  legacies]  and  the  balance 
of  the  proceeds  of  said  real  estate  shall  be 
equally  divided  between  my  son,  Henry  G. 
Miller,  and  my  two  daughters,  Martha  B. 
and  Sarah  A.  Miller."  It  has  been  uniformly 
held  in  this  state  since  Doe  v.  Lanius  (1862) 
3  Ind.  441,  66  Am.' Dec.  618,  that  a  naked 
power  given  by  will  to  an  executor  to  sell 
laud,  for  the  purpose  of  paying  legacies  or 
making  distribution,  does  not  vest  the  title 
in  the  executor,  but  In  the  heir,  who  becomes 
entitled  to  the  rents  and  profits  until  the  pow- 
er to  sell  is  exercised.  In  no  case  can  the 
heir  be  cut  off  by  ■will,  except  by  a  devise 
of  the  estate,  either  expressly  or  by  implica- 
tion, to  some  one  else.  Bowen  v.  Swander, 
121  Ind.,  and  authorities  collected  on  page 
170,  22  N.  E.  725.  Under  this  rule,  during 
the  life  estate  of  the  widow,  the  title  to  the 
land  in  controversy  was  not  in  abeyance, 
nor  In  the  widow,  nor  in  the  executor,  but 
In  the  beneficiary  children  of  the  testator, 
and  subject  also  to  conveyance  by  them. 


Brumfleld  v.  Drook,   101  Ind.  190.    There- 
fore, as  a  remainderman,  by  purchase  from 
Sarah  A.  Miller,  appellee  was  entitled  to  de- 
fend the  estate  against  all  persons  but  the 
life  tenant,  and  the  right  of  the  executor  to 
sell  it  when  the  contingency  arose;   and,  as 
such,  whatever  Injury  to  the  inheritance  he 
might  prevent  the  life  tenant  from  doing, 
he  might  also  prevent  a  stranger.    Appellee 
was  bound  to  know  what  his  legal  rights 
were  in  the  premises,  and  it  is  evident  that 
he  did  know,  as  it  is  shown  by  the  special 
findings  that,  upon  learning  that  appellant's 
grantor  had  taken  possession  of  the  land, 
and  had  cut  away  the  trees  and  bushes,  and 
was  engaged  in  grading  a  railroad  upon  it, 
he  immediately  notified  the  company  in  writ- 
ing that  he  was  the  owner  of  an  undivided 
one-third  of  the  farm,  subject  only  to  the  wid- 
ow's life  estate,  that  the  widow  had  no  right 
to  sell  certain  gravel  that  had  been  taken 
from  the  farm  and  used'in  the  construction 
of  the  road,  and  he  should  hold  the  company 
liable  to  him  for  one-third  in  value  of  the 
same.    Thus,   with   full   knowledge   of   his 
rights,  appellee  stood  by  while  the  company 
made  an  excavation  from  2  to  7  feet  deep 
for  a  distance  of  400  feet,  and  threw  up  an 
embankment  from  1  to  3  feet  high  on  the  en- 
tire balance  of  the  distance  through  his  farm, 
without  the  slightest  complaint  or  manifes- 
tation of  displeasure  at  the  proceeding.     He 
must  have  known,  when  he  proclaimed  to  the 
company  his  ownership,  and  demanded  an 
accounting  to  him  for  the  gravel,  that  what- 
ever he  might  demand  pay  for  be  might  de- 
cline to  sell,  except  upon  his  own  terms;  and, 
furthermore,  that  whatever  right  he  could 
assert  to  the  gravel  be  could  also  assert  to 
every  other  part  or  parcel  of  his   estate. 
Having,  therefore,  gone  to  the  pains  of  giv- 
ing written  notice  of  his  purpose  and  inten- 
tion with  respect  to  the  gravel,  without  ex- 
pressing  any    complaint  or  dissent   to    the 
digging  up  and  removal  of  the  earth  from  one 
part  of  his  farm  to  another,  which  he  knew 
was  being  done  in  the  construction  of  a  rail- 
road thereupon,  the  company  had  the  right 
to  assume-  from  appellee's  conduct  that   he 
assented  thereto.    His  conduct  was  sufficient 
to  justify  the  belief  that  he  acquiesced  in 
the  construction  of  the  road  upon  his  land, 
and  would  be  content  to  receive,  at  some 
subsequent    time,    pecuniary    compensation 
therefor.    He  was  at  least  silent  when   he 
ought  to  have  spoken.    Having  thus  permit- 
ted the  construction   and  operation   of    the 
road  to  go  forward  until  after  a  large  sum 
of  money  has  been  expended,  and  the  public 
has  placed  itself  in  such  relation  to  the  road 
as  a  line  of  common  carriage  as  to  be  injuri- 
ously affected  by  a  destruction  of  a  part  o>f  it, 
appellee  will  not  now  be  permitted  to  recover 
that  which  equity  says  he  should  not  have. 
"Compensation   he  may  recover,'  possession 
he  cannot"    Railroad  Co.  v.  Allen,  113  Ind. 
581,  583,  15  N.  E.  446;  Railroad  Co.  v.  Ber- 
key,  136  Ind.  591,  593,  36  N.  E.  642. 
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Appellee  argues  that  the  rule  above  stated 
only  applies  to  railroad  corporations  Tested 
with  the  right  of  eminent  domain,  and  that, 
since  street  railroad  companies  had  no  such 
power  prior  to  1001  (Acts  1901,  p.  461,  c  207), 
It  is  not  applicable  to  this  case.  No  attempt 
Is  made  to  point  out  any  principle  of  the  law 
of  eminent  domain  that  will  afford  a  reason 
for  greater  protection  against  being  misled 
by  false  appearances,  to  railroad  corpora- 
tions having  such  right,  than  to  those  not 
having  It  We  assume  that  no  such  reason 
can  be  shown,  for  it  seems  to  us  very  clear 
that  the  doctrine  rests  upon  principles  of 
public  policy,  and  not  upon  the  right  of  emi- 
nent domain.  See  Railroad  Co.  -v.  Passen- 
ger Ry.,  167  Pa.  02,  31  Atl.  468,  46  Am.  St. 
Rep.  669.  664. 

Our  conclusion  Is  that  appellee  Is  not  now 
entitled  to  the  possession  of  the  ground  oc- 
cupied by  appellant's  railroad,  nor  entitled 
to  have  his  title  these  to  quieted.  The  judg- 
ment is  therefore  reversed,  with  instructions 
to  restate  the  conclusion  of  law  in  accord- 
ance with  this  opinion. 


(162  Ind.  <08) 

MATTHEWS  GLASS  CO.  ▼.  BDRK.* 
(Supreme  Court  of  Indiana.    March  16,  1904.) 

SAXX  —  CONTBACT— UOALTTT — CONSTRUCTION— 
FBICB — EVIDENCK. 

1.  Plaintiff's  contract  to  sell  window  glass  to 
defendant  at  prices  a  certain  per  cent.  lower 
than  those  of  the  A.  Glass  Co..  rebates  included. 
not  being  to  prevent  competition,  but  to  enable 
defendant  to  compete  with  the  customers  of  the 
A.  Co.,  and  It  not  appearing  that  the  nature  and 
methods  of  the  A.  Co.  were  not  known  by  plain- 
tiff when  it  made  the  contract.  It  la  no  valid  ob- 
jection to  defendant's  demand  for  a  reduction  of 
price,  on  account  of  rebates  made  the  A.  Co., 
that  such  rebates  were  not  in  the  ordinary 
course  of  trade,  but  to  prevent  competition,  the 
price  Bxod  by  the  A.  Co.  being  less  than  cost 
of  manufacture,  and  that  such  company  was  an 
unlawful  combination  to  create  a  monopoly  In 
the  window  gloss  business. 

2.  Plaintiff  contracted  to  sell  defendant  the 
output  of  its  glass  fnctory  during  a  certain  sea- 
son, at  a  discount  of  a  certain  per  cent,  lower 
than  the  lowest  price  made  by  the  A.  Glass  Co., 
plaintiff  to  have  the  right  to  end  the  agreement 
if  the  price  of  glass  fell  90  per  cent,  below  an 
existing  price  list,  and  either  party  being  au- 
thorized to  cancel  it  on  a  weeks  notice;  pay- 
ment for  glass  is  to  be  made  •  •  •  promptly 
on  receipt  of  same."  Held,  that  the  price  of 
each  shipment  of  glass  was  to  be  determined  by 
the  prices  of  the  A.  Co.  existing  at  the  time  of 
its  receipt,  and  was,  not  affected  oy  a  subsequent 
reduction  during  the  season. 

3.  Plaintiff  having  contracted  to  sell  glass  to 
defendant  during  a  season,  at  prices  depending 
on  -those  to  be  fixed  by  the  A.  Glass  Co.,  circular 
letters  purporting  to  be  addressed  by  such  com- 
pany to  its  customers,  shown  to  be  the  means  by 
which  it  informed  its  customers  of  its  prices, 
received  in  the  regular  course  of  business,  and 
recognized  and  acted  on  by  such  company,  are 
admissible  in  an  action  for  the  price  of  glass 
sold  by  plaintiff  to  defendant. 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paulus,  Judge. 

Action  by  the  Matthews  Glass  Company 
Against  Benjamin  F.  Burk.    From  the  judg- 

•Rehearing  denied  May  11,  ISOt. 


ment  plaintiff  appealed  to  the  Appellate 
Court,  whence  the  case  is  transferred  under 
Act  March  18, 1901.    Reversed. 

Manley  aVStrlckler  and  a  L  Medsker,  for 
appellant    Henry  &  Elliott,  for  appellee. 

DOWLING,  J.  The  appellant  sued  the  ap- 
pellee for  a  balance  of  $3,500,  claimed  to  be 
due  on  account  of  eight  car  loads  of  window 
glass  sold  and  delivered  by  the  appellant  to 
the  appellee  under  a  contract  in  these  words: 

"Marion,  Indiana,  October  26,  1899. 

"It  is  hereby  understood  and  agreed  by  and 
between  Matthews  Glass  Company  of  Mat- 
thews, Grant  County,  Indiana,  and  Benjamin 
F.  Burk  of  Marion,  Indiana,  that  the  former 
Is  to  sell  the  latter  virtually  all  the  glass 
they  make  during  the  blast  of  1899  and  1900 
at  a  discount  which  will  be  6  per  cent  lower 
than  the  lowest  price  made  by -the  American 
Window  Glass  Company,  all  rebates  Includ- 
ed, on  all  sises  single  strength  and  on  all 
sizes  double  strength  to  sixty  united  Inches. 

"On  all  sizes  double  strength  sixty  united 
Inches  and  over,  the  price  is  to  be  7%  per 
cent  lower  as  herein  mentioned.  On  all 
shipments  made  to  Marlon,  freight  Is  to  be 
allowed.  If  shipments  are  to  be  made  other 
than  to  Marlon,  and  as  directed  by  said  Burk, 
then  no  freight  is  to  be  allowed. 

"The  quality  of  all  glass  is  to  be  fully  up 
to  standard  brands.  -Should  the  price  be 
lower  than  what  would  be  equal  to  90  per 
cent  from  present  list  then  said  Glass  Com- 
pany is  to  have  the  privilege  of  not  furnish- 
ing In  case  they  decide  not  to  sell  and  if  for 
any  reason  of  dissatisfaction  on  the  part  of 
either  party,  this  agreement  may  be  annulled 
on  one  week's  notice. 

"Payment  for  glass  is  to  be  made  by  said 
Burk  promptly  on  receipt  of  same  less  2  per 
cent.  ,  Matthews  Glass  Company, 

"Per  A.  Wuchner,  Sec"y. 
"Joseph  Mayer,  Prest 
"Benj.  F.  Burk." 

The  appellee  filed  an  answer  in  denial,  a 
plea  of  payment  and  a  counterclaim.  The 
only  material  part  of  the  counterclaim  on 
this  appeal  is  a  demand  for  a  reduction  of 
the  price  of  the  glass  on  account  of  rebates 
made  by  the  American  Window  Glass  Com- 
pany December  7,  1899,  to  which  he  alleged 
he  was  entitled  by  the  terras  of  the  foregoing 
contract  The  first  paragraph  of  answer  to 
the  counterclaim  was  a  denial;  the  second, 
an  argumentative  denial;  and  the  third  aver- 
red that  the  rebates  made  by  the  American 
Window  Glass  Company  to  its  customers 
were  Illegal,  because  not  made  in  the  ordinary 
course  of  trade,  but  for  the  purpose  of  pre- 
venting competition;  that  the  price  fixed  by 
the  American  Window  Glass  Company  was 
less  than  the  cost  of  manufacture,  and  that 
the  said  company  was  an  unlawful  combina- 
tion for  the  purpose  of  creating  a  monopoly 
in  the  window  glass  business.    No  reply  was 
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filed.  A  demurrer  to  appellee's  counterclaim 
was  overruled,  and  a  demurrer  to  the  third 
paragraph  of  appellant's  answer  to  appel- 
lee's counterclaim  was  sustained.-  The  cause 
was  tried  by  the  court,  and  there  was  a  find- 
ing for  the  appellee.  A  motion  for  a  new 
trial  was  overruled,  and  judgment  was  ren- 
dered on  the  finding.  The  rulings  on  the  de- 
murrer and  on  the  motion  for  a  new  trial  are 
assigned  for  error. 

We  find  no  error  in  the  action  of  the  court 
in  sustaining  the  demurrer  to  the  third  para- 
graph of  appellant's  answer  to  the  counter- 
claim. The  purpose  of  the  contract  between 
the  appellant  and  the  appellee  was  not  to  pre- 
vent competition,  but  to  enable  the  appellee 
to  compete  successfully  with  the  customers 
of  the  American  Window  Glass  Company. 
For  all  that  appears  in  the  pleadings,  the  na- 
ture of  that  corporation  and  its  methods  of 
doing  business  were  as  well  known  to  the 
appellant  when  it  entered  Into  the  contract 
with  the  appellee,  as  at  any  time  afterward. 
The  parties  having  seen  fit  to  adopt  the  prices 
which  might  be  fixed  by  the  American  Win- 
dow Glass  Company  for  the  sale  of  its  glass 
to  its  customers  as  the  basis  of  the  prices  to 
be  paid  by  the  appellee  to  the  appellant,  nei- 
ther of  them  can  be  heard  to  say  that  the 
American  Window  Glass  Company  was  an 
illegal  combination,  and  that  its  methods  of 
dealing  were  unfair.  They  fixed  the  terms 
of  the  agreement  with  each  other  voluntarily 
and  deliberately,  and  we  can  discover  no  rea- 
son why  one  of  them  should  be  released  be- 
cause prices  went  down  Instead  of  being  ad- 
vanced. If  the  prices  of  glass  had  been  kept 
up  by  the  American  Window  Glass  Company, 
we  cannot  think  that  the  appellant  would 
have  objected  to  the  contract  on  the  ground 
that  the  American  Window  Glass  Company 
was  an  unlawful  combination  for  the  purpose 
of  creating  a  monopoly  In  the  business  of 
manufacturing  and  selling  window  glass. 

2.  The  principal  controversy  is  over  the 
proper  construction  of  the  contract  The  ap- 
pellant claims  that  the  price  to  be  paid  for 
glass  was  5  per  cent  lower  than  the  lowest 
price  made  by  the  American  Window  Glass 
Company,  all  rebates  Included,  on  all  sizes 
single  strength,  and  on  all  sizes  double 
strength-  to  60  united  inches;  and  7%  per 
cent  lower  than  the  lowest  price  made  by 
the  American  Window  Glass  Company,  all 
rebates  included,  on  all  sizes  double  strength, 
60  united  inches  and  over,  less  2  per  cent, 
up  to  the  time  of  the  delivery  of  each  ship- 
ment to  the  appellee.  The  latter  contends 
that  price  of  the  glass  was  to  be  computed 
upon  the  basis  of  the  whole  quantity  sold 
and  delivered  after  the  transaction  was  com- 
pleted, and  that  the  total  sum  to  be  paid  by 
the  appellee  to  the  appellant  was  to  be  5  per 
cent  and  7%  per  cent,  less  than  the  lowest 
prices  at  which  the  American  Window  Glass 
Company  sold  the  same  kind  of  glass,  dur- 
ing the  same  period,  all 'rebates  included, 
less  2  per  cent    The  contract  was  an  exec- 


utory one,  and  contemplated  the  sale  of  tbe 
entire  output  of  the  appellant  for  the  sea- 
son of  1809-1900.    The  tune  and  the  quan- 
tity of  the  shipments  were  not  fixed.    It  may 
be  assumed  that  the  glass  was  to  be  deliv- 
ered as  fast  as  manufactured  in  sufficient 
quantities  to   justify   shipment      Payment 
was  to  be  made  by  the  appellee  on  receipt 
of  each  shipment    At  what  price?   The  con- 
tract answers  the  question.    At  a  discount 
of  5  per  cent  lower  than  the  lowest  price 
made  by  the  American  Window  Glass  Com- 
pany, all  rebates  included,  on  all  sizes  sin- 
gle strength,  and  on  all  sizes  double  strength 
to  60  united  inches;  and  on  all  sizes  double 
strength,  60  united  inches  and  over,  at  a  dis- 
count of  7%  per  cent  on  prices  fixed  by  the 
American  Window  Glass  Company,  less  2 
per  cent    The  contract  does  not  provide  for 
the  payment  of  any  rebate  by  the  appellant 
to  the  appellee.    The  purpose  of  the  parties 
was  to  enable  the  appellant  to  undersell  the 
American  Window  Glass  Company.     If  the 
prices  of  glass  fell  90  per  cent  below  an 
existing   price   list,   the   appellant  had  the 
right  to  end  the  agreement     Either  party 
was  authorized  to  cancel  it  upon  one  week's 
notice.     All  these  provisions  indicate  that 
each  shipment  was  to  be  treated  as  a  sep- 
arate sale  and  transaction,  and  that  tbe  price 
to  be  paid  for  the  glass  shipped  was  to  be 
computed  on  the  basis  of  the  prices  before 
that  established  by  the  American  Window 
Glass  Company  existing  at  the  date  of  the 
receipt  of  the  glass.    The  agreement  Is  tbe 
same  in  legal  effect  as  if  It  had  provided 
that  payment  for  each  shipment  should  be 
made  at  the  market  price,  say  at  Chicago, 
on  receipt  of  the  glass.    Any  other  construc- 
tion would  leave  the  price  undetermined  un- 
til the  whole  of  the  output  of  tbe  factory 
should  be  received  by  the  appellee,  and  nei- 
ther party  would  know  what  the  price  would 
be  until  the  end  of  tbe  season.    Tbe  provi- 
sions of  the  contract  that  the  appellant  might 
terminate  It  at  any  time  when  the  price  fell 
below  90  per  cent  of  the  existing  price  list 
and  that  either  party  might  annul  it  on  one 
week's  notice,  are  Inconsistent  with  tbe  idea 
that  the  price  to  be  paid  for  each  shipment 
and  delivery,  depended  upon  tbe  result  of 
the  actldn  of  the  American  Window  Glass 
Company  In  fixing  prices  for  the  whole  sea- 
son.    The   language   used   in   the   contract 
concerning  the  payments  .by  appellee  is  not 
without  significance.    The  words  of  this  pro- 
vision are,  "Payment  for  glass  is  to  be  made 
by  said  Burk  promptly  on  receipt  of  same, 
less  2  per  cent"    It  will  be  noticed  that  not 
even  the  definite  article  "the"  is  used    De- 
fore  the  word  "glass."     The  intent  of  the 
parties  appears  to  have  been  that  all  glass 
delivered  should  be  paid  for  on  delivery,  and 
that  such  payment  should  close  the  trans- 
action to  that  extent    It  is  clear  that  tbe 
parties  had  the  right  to  adopt  the  method 
agreed  upon  for  fixing  the  price  to  be  paid 
for  glass  delivered  and  accepted  under  th» 
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contract'  There  was  nothing  Illegal  In  it, 
and  both  were  bound  by  Its  terms.  Having 
adopted  this  means,  neither  can  be -permit- 
ted to  say  that  the  method  was  not  a  fair 
and  proper  one.  Mason  v.  Beard,  2  Ind.  606; 
Luthy  v.  Waterbury,  140  111.  664,  30  N.  B. 
361;  Beymer,  Bauman  Lead  Co.  v.  Haynee, 
81  Me.  27,  16  Atl.  326;  Champion  Machine 
Co.  y.  Gorder,  30  Neb.  80,  46  N.  W.  253;  Tal- 
madge  v.  White,  36  N.  Y.  Super.  Ct.  210. 
Where  goods  are  deliverable  in  periodical  in- 
stallments, and  are  to  be  paid  for  on  the  re- 
ceipt of  each  Installment,  the  price  becomes 
due  upon  each  delivery,  and  to  that  extent, 
when  payment  Is  made,  the  contract  is  to 
be  treated  as  executed  on  both  sides.  In 
Veerkamp  v.  Hurlburd  Canning,  etc.,  Co.,  68 
Cal.  229,  41  Am.  Bep.  265,  the  defendant 
agreed  to  take  and  pay  for  all  the  fruit 
raised  by  the  plaintiff  at  a  uniform  rate  per 
pound  for  all  fruit  so  raised  and  delivered, 
at  the  works  of  the  defendant  The  plain- 
tiff delivered  and  the  defendant  received  the 
fruit  under  the  contract  but  the  latter  re- 
fused to  pay  for  the  fruit  until  all  was  de- 
livered, and  the  plaintiff  declined  to  deliv- 
er any  more,  and  sued  for  the  value  of  that 
delivered.  It  was  held  that  as  each  lot  was 
delivered  and  accepted  the  price  agreed  up- 
on became  due.  So,  too,  in  a  recent  case  in 
this  state— Neal  v.  Shewalter,  6  Ind.  App. 
147,  81  N.  B.  848— plaintiffs  agreed  to  sell 
and  defendants  to  buy  4,000  barrels,  to  be 
delivered  at  defendants'  mill  by  a  fixed  date; 
It  was  further  agreed  that  defendants  should 
buy  from  plaintiffs  all  the  barrels  they  should 
use  for  one  year  from  the  date  of  the  con- 
tract At  a  price  of  33  cents  cash  per  barrel. 
The  court  construed  this  as  an  executory 
contract  to  sell,  and  not  an  absolute  sale, 
and  decided  that  when  any  number  of  bar- 
rels was  delivered  and  accepted,  plaintiffs 
were  entitled  to  payment  at  the  contract 
price  for  the  number  delivered.  See,  also, 
State  v.  Davis,  63  N.  J.  Law,  144,  20  Atl. 
1080;  Matthews  v.  Hobby,  48  Barb.  167; 
Plnevllle  Lumber  Co.  v.  Thompson,  46  Minn. 
502,  49  N.  W.  204.  Suppose  that  In  the 
present  case,  the  price  to  be  paid  for  glass 
delivered  "had  been  5  per  cent  less  than  the 
lowest  market  price  at  Chicago,  payable  on 
receipt  of  glass.  Certainly  no  one  could 
have  claimed  that  this  meant  the  lowest 
price  at  Chicago  at  any  time  during  the 
whole  period  of  delivery.  Its  obvious  in- 
'  tent  would  be  to  fix  the  price  upon  the  basis 
of  the  prices  at  Chicago  at  the  date  of  the 
delivery  of  each  installment  of  the  goods 
delivered  and  accepted.  As  all  the  glass,  ex- 
cept the  last  two  shipments,  was  delivered 
to  and  accepted  by  the  appellee  before  De- 
cember 7,  1899,  the  date  at  which  the  Amer- 
ican Window  Glass  Company  made  a  rebate 
of  90  per  cent  on  single  strength  and  10  per 
cent,  on  all  sizes  of  double  strength  glass, 
the  appellee  was  bound  to  pay  the  price 
named  by  the  contract,  calculated  upon  the 
basis  of  the  prices  established  and   main- 


tained by  the  American  Window  Glass  Com- 
pany at  the  date  of  each  delivery  and  ac- 
ceptance of  glass,  and  he  was  entitled  to  no 
reduction  of  price  on  the  rebate  proposed 
and  made  by  the  American  Window  Glass 
Company  to  Its  customers  December  7,  1899, 
except  upon  glass  delivered  and  accepted 
after  that  date.  The  counterclaim  rested  up- 
on a  different  construction  of  the  contract 
and  the  evidence  was  introduced  upon  the 
same  theory.  In  our  opinion,  the  evidence 
was  not  sufficient  to  sustain  the  finding. 

No  error  was  committed  in  admitting  in 
evidence  the  circular  letters  purporting  to  be 
addressed  by  the  American  Window  Glass 
Company  to  its  customers.  By  fixing  the 
price  to  be  paid  for  glass  by  the  appellee  on 
the  basis  of  prices  thereafter  to  be  estab- 
lished by  the  American  Window  Glass  Com- 
pany, the  parties  brought  Into  their  agree- 
ment the  course  of  dealing  of  that  corpora- 
tion with  its  customers  from  time  to  time 
during  the  period  of  the  delivery  of  glass 
under  their  contract  The  letters  were 
shown  to  be  the  means  by  which  that  cor- 
poration Informed  "Its  customers  of  Its  pri- 
ces for  glass,  and  they  were  received  by 
the  appellee,  or  the  Marion  Window  Glass 
Works,  of  which  he  was  an  officer,  in  the 
regular  course  of  business,  and  were  recog- 
nized and  acted  upon  by  the  American  Win- 
dow Glass  Company.  They  stood  very  much 
upon  the  footing  of  an  ordinary  price  cur- 
rent concerning  which  no  very  formal  proof 
is  ever  required.  Sloan  v.  Balrd,  162  N.  Y. 
330,  66  N.  E.  752;  Gilbert  v.  Manning,  64 
Hun,  99,  7  N.  Y.  Supp.  220;  Parmeuter  v. 
Fitzpatrick,  135  N.  Y.  196,  31  N.  E.  1032. 

For  the  error  of  the  court  in  overruling 
the  motion  for  a  new  trial  when  asked  for 
on  the  ground  that  the  decision  of  the  court 
was  not  sustained  by  sufficient  evidence,  the 
judgment  is  reversed,  with  directions  to  sus- 
tain said  motion,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 


(162  Ind.  580) 

STATE   ex    rel.    MOORE   v.    BOARD   OF 
COM'BS  OF  CLINTON  COUNTY  et  al. 

(Supreme  Court  of  Indiana.    March  15,  1904.) 

RAILROAD  AID  TAX— MANDAMUS  FOB  COLLEC- 
TION— CONFLICT  WITn  PBIOB  INJUNCTION — 
JURISDICTION  —  PARTIES  —  PRIOR  JUDGMENT 
FAVORABLE  TO  TAX. 

1.  Proceedings  before  a  board  of  county  com- 
missioners, on  petition  of  a  taxpayer,  to  cancel 
a  railroad  aid  tax,  in  which  appeals  were  prose- 
cuted to  the  circuit  court  and  the  Court  of  Ap- 
peals, will  not  be  held  coram  non  judice,  on  col- 
lateral attack,  though  prior  to  their  commence- 
ment the  board  had  made  two  adjudications 
against  the  right  to  have  the  tax  collected,  the 
board  in  the  subsequent  proceedings  acting  ju- 
dicially and  not  ministerially. 

2.  Even  if  the  statutory  proceedings  by  tax- 
payer's petition  to  a  board  of  county  commis- 
sioners for  canceling  a  railroad  aid  tax  on  the 
ground  of  nonperformance  by  the  railroad  com- 
pany be  exclusive,  it  does  not  preclude  a  resort 
to  injunction  to  prevent  the  collection  of  the 
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tax,  not  only  on  account  of  nonperformance, 
but  becauae  of  other  matters  rendering  it  void. 

3.  Even  if  an  injunction  restraining  a  board 
of  county  commissioners  from  entertaining  pro- 
ceedings for  the  enforcement  of  a  railroad  aid 
tax,  and  the  county  auditor  and  treasurer  from 
collecting  the  same,  be  void  so  far  as  the  board 
is  concerned,  yet,  being  valid  as  to  the  auditor 
and  treasurer,  it  furnishes  a  sufficient  defense 
to  mandamus  against  the  board  to  compel  it  to 
order  the  collection  of  the  tax. 

4.  The  fact  that  when  a  default  injunction 
decree  was  made  restraining  a  board  of  county 
commissioners  from  entertaining  proceedings  for 
the  enforcement  of  a  railroad  aid  tax,  and  the 
county  auditor  and  treasurer  from  collecting  it, 
the  circuit  court  of  another  county,  on  change 
of  venue,  had  decided  an  appeal  from  such  board 
in  such  proceedings  favorably  to  the  tax,  would 
not  render  the  injunction  decree  void,  the  com- 
plaint not  disclosing  the  existence  of  the  appel- 
late judgment. 

5.  The  fact  that  the  township  is  not  a  party 
defendant  to  a  suit  to  enjoin  a  board  of  county 
commissioners,  and  county  officers,  from  enfor- 
cing a  township  railroad  aid  tax,  does  not  ren- 
der, the  injunction  decree  void  as  to  those  who 
were  made  defendants  and  duly  served. 

6.  A  decree  against  a  public  officer  operates 
upon  the  office  and  binds  his  successor.  ' 

7.  Mandamus  will  not  lie  to  compel  a  board 
of  county  commissioners  to  order  the  collection 
of  a  railroad  aid  tax  which'  it  has  been  enjoin- 
ed from  enforcing,  especially  where  the  person- 
nel of  the  board  has  changed  since  the  injunc- 
tion decree  was  rendered  on  default. 

On  petition  for  rehearing.    Overruled. 
For  prior  opinion,  see  68  N.  B.  295. 

Wm.  R.  Moore,  A.  W.  Hatch,  P.  Winter, 
Clarence  Winter,  O.  W.  Miller,  Atty.  Gen.,  L. 
G.  Rothschild,  C.  C.  Hadiey,  and  W.  O. 
Geake,  for  appellant  Martin  A.  Morrison, 
Crane  &  Anderson,  and  Gavin  A.  Davis,  for 
appellees. 

GILLETT,  C.  J.  A  petition,  for  a  rehear- 
ing has  been  filed  by  appellee  in  the  above 
cause.  It  Is  urged  that  we  erred  In  holding 
that  the  Judgment  of  the  White  circuit  court 
was  not  void,  although,  before  the  Institution 
of  that  proceeding,  the  board  had  ordered  the 
tax  canceled.  The  subsequent  cause  was  not 
like  a  claim  against  the  county,  where  the 
board  merely  audits  and  allows  or  rejects  the 
claim.  When  the  second  proceeding  arose, 
the  board  was  acting  in  a  judicial  capacity. 
For  such  purpose  It  had  been  created  as  an 
Independent  tribunal  to  pass  upon  the  rights 
of  the  taxpayers  of  the  township.  Its  grant 
of  power  from  the  General  Assembly  to  pass 
on  that  class  of  controversies  constituted  juris- 
diction over  the  subject-matter.  That  Juris- 
diction was  Invoked  by  the  petition  which 
was  filed  to  cancel  the  tax.  Notice  was  giv- 
en, pursuant  to  statute,  of  the  pendency  of 
the  proceeding,  with  the  result  that  another 
taxpayer,  Bayless,  appeared,  and  joined  Issue 
upon  said  petition,  and  also  filed  a  cross-pe-' 
tition  that  the  tax  be  ordered  collected.  No 
pleading  setting  up  a  former  adjudication  was 
filed  by  those  seeking  to  have  the  tax'  can- 
celed. The  Jurisdiction  of  the  White  circuit 
court  and  of  this  court,  as  well  as  of  said 
board  of  commissioners,  was  each  regularly 
Invoked  to  pass  upon  the  controversy,  and 


judgment  was  pronounced  In  each '  instance. 
The  proposition  that  in  these  circumstances 
the  judgments  so  rendered  were  mere  nulli- 
ties seems  to  us  to  be  most  extraordinary. 
The  Jurisdiction  of  each  of  the  courts  above 
mentioned  was  regularly  challenged  to  con- 
sider of  Its  power  to  hear  and  determine.    The 
exercise  of  this  power  was  jurisdictional,  and, 
If  it  were  granted  that  a  wrong  result  was 
reached  in  passing  upon  the  power  to  pro- 
ceed, the  judgments  relied  on  by  relator  were 
nevertheless  Impervious  to  collateral  attack. 
None  of  the  cases  cited  by  appellee's  counsel 
upon  this  point  afford  them  any  real  support. 
They  are  either  cases  in  which  the  board  of 
commissioners  was  acting  in  a  ministerial  ca- 
pacity, or  where,  In  a  Judicial  proceeding,  an 
attempt  was  directly  made  to  annul  a  prior 
judgment— a  proceeding  unauthorized  by  law. 
One  of  the  grounds  on  which  counsel  for 
appellee  base  their  petition  for  a  rehearing 
Is  that  we  failed  to  pass  upon  the  sufficiency 
of  the  twelfth  and  fourteenth  paragraphs  of 
answer.    The  printed  briefs  in  the  cause  were 
very    voluminous,    aggregating    600    pages. 
This  fact  and  the  further  one  that  appellee's 
counsel  did  not  set  out  the  substance  of  said 
paragraphs,  in  their  brief  on  the  cross-assign- 
ments of  error,  according  to  the  numerical 
sequence,  led  us  to  overlook  said  paragraphs. 
We  proceeded  on  the  theory  that  all  of  the 
23  paragraphs  of  special  answer  related  to 
matters  that  pertained  to  or  antedated  the 
principal  action.    On  a  re-examination  of  this 
cause,  we  find  that 'we  were  in  error  in  this 
assumption.     We  '  shall  therefore  pass  upon 
these  answers  now.    Said  paragraphs  charge. 
In  substance,  that  an  action  was  Instituted  in 
the  year  1893,  in  the  Clinton  circuit  court, 
by  certain  resident  freeholders  of  the  town- 
ship which  voted  said  tax,  suing  on  behalf 
of  themselves  and  all  other  owners  of  real  and 
personal  property  in  said  township  liable  to 
be  assessed  for  said  special  tax,  against  the 
auditor  and  the  treasurer  of  said  county,  and 
said  board,  to  enjoin  said  auditor  from,  putting 
said  tax  on  the  duplicate,  and  said  treasurer 
from  collecting  said  tax,  and  to  enjoin  said 
board  from  exercising  any  jurisdiction  over 
any  application  which  theretofore  had  been, 
or  which  thereafter  might  be,  filed  for  the 
collection  of  said  tax,  and  from  paying  any 
money  or  making  any  subscription  of  stock 
on  account  of  said  appropriation;  that  a  sum- 
mons against  said  officers  and  board  was  duly 
issued  and  served,  and  at  the  proper  time  they 
were  defaulted;  that  thereafter  such  proceed- 
ings were  duly  bad  by  said  court  in  said  ac- 
tion that  said  tax  was  adjudged  null  and  void; 
and  that  a  final  decree  of  injunction  was  ren- 
dered   against    said    officers    and    board    as 
prayed.    The  answers  further  show  that  said 
complaint  not  only  charged  nonperformance 
by   said   railway   company,   but  that  other 
matters  were  set  out  which  it  was  charged 
made   the   tax   void.     It  is  averred  In  the 
twelfth  paragraph  that  Bayless  and  the  re- 
lator, Moore,  were  at  the  time  resident  tax- 
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payers  of  said  township;  and  It  was  further 
charged  in  the  fourteenth  paragraph  that  said 
Moore  had  knowledge  of  the  proceedings  be- 
fore the  decree  was  rendered,  and  did  not  in- 
tervene therein. 

The  first  objection  urged  by  appellant's 
counsel  to  these  answers  Is  that  the  statutory 
remedy  to  cancel  a  railroad  aid  tax  on  the 
ground  of  nonperformance  is  exclusive,  and 
that  therefore  the  circuit  court  could  not  en- 
tertain Jurisdiction  In  such  a  case.  This  ob- 
jection, if  well  taken,  does  not  go  far  enough. 
As  pointed  out  above,  other  matters  were 
pleaded  as  reasons  for  declaring  the  entire 
proceeding  void.  Injunction  may  be  a  proper 
remedy  against  an  illegal  and  void  tax. 
Smith  v.  Smith,  159  Ind.  388,  65  N.  E.  183, 
and  cases  cited.  This  court  has  recognized 
the  right  in  certain  circumstances  to  enjoin  a 
railway  aid  tax.  Jager  v.  Doherty,  61  Ind. 
528;  Peed  v.  Mifflkan,  79  Ind.  86.  If  it  were 
granted  that  a  decree  enjoining  a  board  of 
commissioners  from  proceeding  in  a  matter 
which  was  wholly  within  its  jurisdiction 
would  be  invalid  even  on  collateral  attack, 
yet  this  is  not  such  a  case.  As  above  pointed 
out,  the  complaint  made  a  case  where  it  was 
for  the  Clinton  circuit  court  to  determine 
whether,  as  a  matter  of  law,  the  proceedings' 
to  aid  in  the  construction  of  the  railroad 
were  not  wholly  void.  English  v.  Smock,  34 
Ind.  115,  7  Am.  Rep.  215;  Smith  v.  Smith, 
supra;  Van  Fleet,  Collateral  Attack,  §  150. 
And  see  Board  of  Com'rs  Owen  Co.  v.  Span- 
gler,  159  Ind.  575,  65  N.  E.  743.  It  Is  also  to 
be  recollected  that  the  decree  in  question  went 
further  than  to  enjoin  said  board,  since  it  en- 
joined the  auditor  and  treasurer  from  perform- 
ing their  respective  duties.  If  the  decree  as 
to  said  latter  officers  is  not  void,  it  affords 
an  answer  to  the  mandate  proceeding,  since 
the  peremptory  writ  will  not  issue  where  it 
appears  that  it  would  be  nugatory  in  its  re- 
sults. Board  of  Com'rs  Hamilton  Co.  v. 
State  ex  rel.  Cottlngham,  115  Ind.  64,  4  N. 
E.  589,  17  N.  E.  855;  State  ex  rel.  Repp  v. 
Cox,  155  Ind.  593,  58  N.  E.  849. 

It  Is  next  claimed  by  appellant's  counsel 
that  the  Clinton  circuit  court  could  not  en- 
Join  the  enforcement  of  the  judgment  of  the 
White  circuit  court  If  this  proposition  were 
granted,  the  answer  to  it  is  that  the  com- 
plaint did  not  disclose  that  the  latter  court 
had  rendered  any  Judgment.  Such  matter 
was  therefore,  at  the  most,  but  a  defense. 
The  effort  of  the  plaintiffs  in  said  action  was 
to  tear  up  the  proceeding  by  the  roots.  The 
ulterior  fact  of  the  existence  of  such  judg- 
ment did  not  render  the  adjudication  relied 
upon  by  appellee  void. 

It  is  urged  on  behalf  of  appellant  that  the 
parties  defendant  to  said  action  did  not  oc- 
cupy such  a  relation  to  the  matter  In  con- 
troversy as  to  invoke  the  jurisdiction  of  said 
court  to  determine  the  validity  of  said  tax. 
The  constitutionality  of  the  act  of  May  12, 
1869  (Acts  1869,  p.  92),  providing  that  coun- 
ties and  townships  might  aid  In  the  construc- 


tion of  railroads,  was  upheld,  in  it*  provi- 
sions relative  to  counties  taking  stock  in  rail- 
road companies,  by  holding,  as  the  language 
of  the  act  made  it  possible  to  do,  that  the 
county  was  not  liable  to  the  railroad  com- 
pany notwithstanding  the  favorable  vote, 
and  that  the'  only  means  of  enforcing  the 
payment  of  aid  voted  was  by  mandate, 
brought  after  the  collection  of  the  tax,  by 
one  of  the  petitioners  initiating  the  proceed- 
ing, or  by  some  taxpayer  of  the  county  in 
which  the  aid  had  been  voted.  Lafayette, 
etc.,  R.  Co.  v.  Geiger,  34  Ind.  185;  Board  of 
|Com'rs  Crawford  Co.  v.  Louisville,  etc.,  R. 
Co.,  39  Ind.  192.  This  construction  of  the 
act  has  been  followed  as  to  townships  voting 
such  aid.  Petty  v.  Myers,  49  Ind.  1;  Jager 
v.  Doherty,  61  Ind.  528;  Blttinger  v.  Bell,  65 
Ind.  445;  Board  Com'rs  Hamilton  Co.  v. 
State  ex  rel.  Cottingham,  115  Ind.  64,  4  N. 
E.  589,  17  N.  E.  855.  It  has  been  held  that 
the  railroad  company  Is  not  a  necessary  or 
proper  party  defendant  in  an  action  to  have 
such  a  proceeding  declared  void.  Jager  v. 
Doherty,  supra;  Blttinger  v.  Bell,  supra.  In 
the  latter  case,  where  the' action  was  to  en- 
join the  county  treasurer  from  collecting  or 
attempting  to  collect  a  tax  voted  in  aid  of 
a  railroad  company,  it  was  held  that  it  was 
not  necessary  to  make  the  board  of  commis- 
sioners a  party  defendant;  but  it  was  fur- 
ther held  that  the  treasurer,  by  reason  of  his 
office,  was  both  a  proper  and  a  necessary 
party  defendant  It  would  seem,  consider- 
ing the  posture  of  said  Clinton  county  case, 
that  the  last-cited  precedent  would  require 
us  to  hold  that  the  board  was  at  least  a 
proper  party  defendant.  All  of  the  taxpayers 
of  the  township  were  represented  as  plain- 
tiffs; the  township  in  its  corporate  capacity 
was  not  empowered  by  statute  to  take  any 
steps  In  the  granting  of  such  aid,  while  the 
board  and  the  auditor  and  the  treasurer  had 
duties  to  perform,  under  the  law,  if  the  pro- 
ceeds of  tax  should  be  paid  over.  We  In- 
cline to  the  opinion  that  the  board,  as  the 
agent  of  the  township,  was  a  proper  party 
defendant  under  our  Code.  But  even  if  we 
were  to  admit  that  there  was  no  proper  party 
defendant  before  the  court  it  would  not  fol- 
low that  its  injunction  was  void.  It  was,  at 
least,  binding  as  to  the  defendants  to  the 
action,  they  having  been  duly  served  with 
process.  Keyes  v.  Ellensohn  (Sup.)  30  N.  T. 
Supp.  1035;  In  re  Ruppaner's  Will  (Sup.)  41 
N.  Y.  Supp.  212. 

An  Injunction  is  essentially  a  preventive 
remedy;  mandamus  operates  much,  in  the 
relief  it  affords,  like  a  decree  for  specific 
performance.  Ordinarily,  injunction  re- 
strains action;  mandamus  commands  It  The 
question  is  whether  one  court  should  require 
a  defendant  to  do  a  thing  which  another 
court  of  equal  Jurisdiction  has  forbidden. 

Mandamus  was  originally  a  prerogative 
writ,  and  it  does  not  issue  now  ex  debfto 
Justltlae.  It  Issues  at  discretion,  although 
this  discretion  is  to  be  exercised  in  accord- 
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ance  with  the  rules  that  have  been  establish- 
ed concerning  such  practice.  The  writ  is  not 
granted  where  it  will  work  injustice  or  in- 
troduce confusion  and  disorder.  For  these 
reasons  a  court  will  not  ordinarily  command 
the  doing  of  an  act  which  another  court  of 
competent  Jurisdiction  has  forbidden,  where 
the  doing  of  the  act  would  subject  the  de- 
fendant to  punishment  for  contempt.  Ex 
parte  Fleming,  4  Hill,  681;  People  ex  rel. 
Humphrey  v.  Board,  30  Hun,  146;  People  v. 
Blackhurst  (Sup.)  11  N.  Y.  Supp.  660;  Ohio, 
etc.,  K.  Co.  v.  Commissioners,  7  Ohio  St 
278;  People  ex  rel.  Ives  v.  Circuit  Judge,  40 
Mich.  63;  State  ex  rel.  Mills  v.  Kispert,  21 
Wis.  302;  High,  Extra.  Leg.  Rem.  8  23;  2 
Spelling,  InJ.  &  Extra.  Rem.  5  1378.  The 
Ohio  case  above  cited  was  one  where  a  man- 
date was  sought  to  compel  a  board  of  com- 
missioners to  make  a  subscription  for  rail- 
road stock  in  accordance  with  a  vote  that 
had  been  taken.  There  had  been  a  prior  in- 
junction suit  Instituted  against  the  commis- 
sioners to  cancel  the  tax,  and  they  had  an- 
swered the  bill..  Such  suit  resulted  in  a 
final  decree  absolutely  and  perpetually  en- 
joining the  commissioners  from  subscribing 
to  the  stock.  In  disposing  of  the  mandamus 
case,  the  Ohio  Supreme  Court  said:  "It  is 
true  that  the  Ohio  &  Indiana  Railroad  Com- 
pany was  not  a  party  to  the  proceeding  in 
chancery  in  which  the  decree  of  injunction 
was  rendered,  and  that  decree  does  not  there- 
fore bind  or  conclude  the  company  by  any 
of  its  findings;  but  it  does  nevertheless  have 
the  effect,  while  it  exists  in  full  force,  to  pre- 
clude the  company  from  having  the  peculiar 
remedy  which  it  now  here  seeks.  If  we  were 
to  award  the  peremptory  writ  of  mandamus, 
we  should  command  the  commissioners  of 
Wyandot  county  to  do  the  very  act  which, 
by  our  decree  of  injunction  in  full  force,  they 
are  forbidden  to  do.  The  idea  of  such  in- 
consistency is  wholly  inadmissible.  If  the 
peremptory  writ  of  mandamus  were  to  issue, 
and  the  defendants  failed  to  obey  it,  they 
would  be  liable  to  process  for  contempt; 
while,  on  the  other  hand,  if  they  obey  it,  they 
would  be  equally  in  contempt  for  disobe- 
dience to  the  decree  of  injunction.  Even 
where  the  order  or  decree  of  injunction  is 
made  by  a  court  of  competent  Jurisdiction 
other  than  that  in  which  the  mandamus  is 
sought,  the  latter  will  not  thus  place  a  party 
between  two  fires  by  subjecting  him  to  con- 
tradictory orders.  Ex  parte  Fleming,  4  Hill, 
581.  Whether  there  be  any  way  in  which 
the  Ohio  &  Indiana  Railroad  Company  can 
get  rid  of  the  decree  of  injunction  is  a  ques- 
tion not  before  us.  As  to  that,  it  is  at  liberty 
to  proceed  as  it  may  be  advised,  but  we  are 
clear  that  it  cannot  be  done  in  this  collateral 
proceeding."  State  ex  rel.  Mills  v.  Kispert, 
supra,  has  an  especial  application  to  this 
case.  In  that  case  the  defendant's  predeces- 
sor in  office  had  been  enjoined  from  doing 
the  act  which  the  alternative  writ  command- 
ed.   The  court  said:  "Was  the  treasurer  jus- 


tified by  the  injunction  in  not  paying  over 
the  money?  It  is  maintained  by  the  counsel 
for  the  relator  that  the  injunction  suit  is 
collusive,  and  all  proceedings  In  it  void.  We 
do  not  see  any  certain  evidence  of  collusion 
on  the  part  of  Reinal,  the  treasurer.  It 
would  be  a  dangerous  doctrine  to  establish 
that  a  defendant,  enjoined  from  doing  any 
particular  act,  may  himself  determine  that 
the  injunction  is  void,  and  disregard  it  We 
think  he  did  right  in  obeying  the  injunction, 
and  that  it  is  a  protection  to  him  so  long  as 
it  is  in  force;  and  it  cannot  be  annulled  In 
this  action.  The  remedy  of  the  relator  is  not 
by  mandamus,  but  by  petition  to  be  made  a 
party  to  the  injunction  suit,  or  by  some  other 
proceeding." 

Equity  acts  in  personam,  and  in  a  very 
real  sense  it  may  be  asserted  that  a  court  so 
acts  in  punishing  for  contempt  for  the  vio- 
lation of  a  decretal  order  of  injunction.  As 
was  in  effect  pointed  out  in  the  principal 
opinion  herein,  although  In  another  connec- 
tion, a  Judgment  estoppel,  in  a  case  where  an 
officer  is  a  party,  operates  upon  the  office. 
The  successor  is  in  privity  with  his  prede- 
cessor. It  is  to  be  borne  in  mind  in  this  case, 
therefore,  since  the  personnel  of  the  board 
has  changed  since  the  injunction  suit  that 
while  the  board  is  bound  by  the  result  of 
such  suit  yet  its  members  are  not  personally 
responsible  for  any  dereliction  of  duty  upon 
the  part  of  the  former  board  in  not  appear- 
ing. There  Is  therefore  an  especial  reason 
in  this  case  why  the  members  of  the  board 
as  now  constituted  should  not  be  compelled 
to  do  an  act  which  at  their  peril  they  would 
be  required  to  justify  if  cited  for  contempt 
In  violating  the  decree  pleaded.  We  hold 
that  paragraphs  12  and  14  of  appellee's  an- 
swer were  sufficient  and  that  the  court  below 
erred  in  sustaining  a  demurrer  to  them. 

As  to  the  further  grounds  on  which  a  re- 
hearing is  sought  we  dispose  of  them  with 
the  statement  that  we  remain  content  with 
the  views  expressed  in  the  principal  opinion. 

In  addition  to  the  mandate  heretofore  en- 
tered by  us,  it  is  now  ordered  that  the  judg- 
ment sustaining  a  demurrer  to  said  two 
paragraphs  of  answer  be  reversed.  As  no 
reason  remains  for  the  granting  of  a  re- 
hearing, the  petition  is  overruled. 

(162  lad.  338) 

CONNER  v.  ANDREWS  LAND,  HOME*  & 

IMPROVEMENT  CO.,  Limited. 
(Supreme  Court  of  Indiana.    March  18,  1904.) 

CONTRACTS— MUNICIPAL  IMPROVEMENT  ASSO- 
CIATIONS —  BREACH  —  DAMAGE8— BILLS  AND 
NOTES— FAILURE  OF  CONSIDERATION— APPEAL 
—HARMLESS  ERROR— ADMISSION  OF  EVIDENCE 
—STRIKING  OUT  PLEADINGS— WAIVEB  OF  OB- 
JECTIONS —  FINDINGS  OF  FACT  —  BRXEVS  — 
RULES  OF  COURT. 

1.  Where  the  facts  found  support,  and  the 
judgment  of  the  court  .rests,  on  the  second  para- 
graph of  the  complaint  any  error  in  overrul- 
ing a  demurrer  to  the  first  paragraph  is  harm- 
less to  defendant 
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2.  Overruling  a  motion  to  strike  out  parts  of 
a  pleading  is  not  available  error  on  appeal. 

8.  The  modification  of  special  findings  and 
conclusions  of  law  based  thereon  is  not  author- 
ized. 

4.  Where  plaintiff,  a  city  improvement  as- 
sociation, executed  to  defendant  certain  notes 
in  consideration  of  an  agreement  on  defendant's 
part  to  build  a  factory  and  equip  it  with  at 
least  SO  machines,  which  would  employ  in  the 
neighborhood  of  100  men,  and  defendant,  after 
the  building  of  the  factory,  only  placed  in  it  10 
machines,  and  never  employed  more  than  11 
men,  the  court  was  justified  in  concluding  that 
the  conditions  on  which  the  notes  were  given  had 
not  been  complied  with. 

5.  A  finding  that  plaintiff,  by  reason  of  the 
nonperformance  of  the  contract  by  defendant, 
was  damaged  in  the  sum  of  $6,000,  was  a  find- 
ing of  fact. 

8.  By  excepting  to  the  conclusions  of  law  an 
appellant  admits  that  the  facts  have  been  fully 
and  correctly  found. 

7.  A  defendant  is  not  harmed  by  a  conclusion 
of  law  that  on  the .  payment  of  damages  he 
should  hold  certain  real  estate  free  from  all 
claims. 

8.  An  assignment  that  damages  are  excessive 
presents  no  question  for  consideration  in  an  ac- 
tion arising  on  contract. 

9.  A  recital  that  the  evidence  of  certain  wit- 
nesses "was  similar"  to  the  evidence  of  other 
witnesses,  is  but  a  conclusion,  and  not  a  com- 
pliance with  Sup.  Gt  Rule  22  (56  N.  B.  v),  re- 
quiring the  particular  evidence  to  be  recited  in 
narrative  form. 

10.  Plaintiff,  a  city  improvement  association, 
conveyed  to  defendant  certain  lots,  and  paid  him 
$6,000  in  cash  in  consideration  of  the  construc- 
tion by  defendant  of  factory  buildings  to  be 
equipped  with  30  machines,  which  would  be 
sufficient  to  employ  100  men.  Defendant,  after 
the  factory  was  completed,  operated  only  10 
machines,  and  employed  but  from  2  to  11  men. 
Plaintiff  brought  suit  for  breach  of  contract, 
and  the  court  awarded  it  $6,000  damages.  Held 
that,  as  the  breach  of  the  contract  entitling 
plaintiff  to  the  damages  awarded  it  was  fully 
proven,  defendant  was  not  harmed  by  the  ad- 
mission of  parol  evidence  as  to  negotiations  be- 
tween defendant  and  plaintiff  leading  up  to  the 
contract,  in  which  plaintiff  insisted  on  the  in- 
sertion of  a  provision  for  the  employment  of 
100  men  by  defendant,  and  defendant  convinced 
plaintiff  that  the  proposed  number  of  machines 
would  require  that  many  men,  whereupon  plain- 
tiff executed  the  contract  without  insisting  on 
the  incorporation  of  the  provision  in  the  writ- 
ten instrument. 

Appeal  from  Superior  Court,  Allen  County; 
John  H.  Aiken,  Judge. 

Action  by  the  Andrews  Land,  Home  &  Im- 
provement Company,  Limited,  against  Ovid 
W.  Conner.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Transferred  from  the 
Appellate  Court  under  Burns'  Bev.  St  1901, 
S  1337u.    Affirmed. 

J.  D.  Conner  and  Barrett  &  Morris,  for  ap- 
pellant. Lesh  &  Leah,  Branyan  St  Frelght- 
ner,  J.  B.  Kenner,  and  Henry  Colerick,  for 
appellee. 

JORDAN,  J.  Appellee  upon  a  special  find- 
ing of  facts  in  the  lower  court  recovered  a 
judgment  whereby  it  was  awarded,  among 
other  things,  $6,000,  as  damages.  From  this 
judgment  appellant  appeals,  and  relies  on 
tbe  following  alleged  errors  for  a  reversal: 
(1)  Overruling  his  motion  to  strike  out  parts 
of  the  second  paragraph  of  the  complaint; 


(2)  overruling  a  demurrer  to  the,  first  para- 
graph of  the  complaint;  (8)  error  in  tbe  con- 
clusions of  law;  (4)  overruling  motions  to 
modify  certain  conclusions  of  law  and  find- 
ing of  facts;  (6)  denying  a  motion  for  a  new 
trial.  The  complaint  is  in  two  paragraphs 
and  a  demurrer  to  each  was  overruled.  The 
answer  was  a  general  denial. 

The  following  appear  to  be  substantially 
the  facts  as  alleged  in  the  first  paragraph  of 
the  complaint:  On  July  10,  1899,  appellant 
and  appellee  entered  into  a  contract  in  writ- 
ing, by  the  terms  of  which  it  was  agreed 
that  appellee  should  convey  to  appellant  cer- 
tain real  estate  situated  In  the  town  of  An- 
drews, state  of  Indiana,  embracing  lots  Nos. 
57  to  68,  Inclusive,  In  Cubberly  &  Bell's  Ad- 
dition, and  also  pay  him  $10,000,  $6,000  of 
which  was  to  be  in  cash,  labor,  or  material, 
and  $4,000  In  two  promissory  notes  of  equal 
amount,  containing  certain  specified  condi- 
tions; in  consideration  of  which  appellant 
was  to  construct  on  said  real  estate  factory 
buildings  of  given  dimensions,  and  to  equip 
said  buildings  by  placing  therein  at  the  start 
not  less  than  SO  new,  or  equivalent  to  new, 
machines,  and  an  engine  of  sufficient  power 
to  operate  the  same,  and  to  add  thereto  from 
time  to  time  as  the  business  might  require. 
By  the  terms  of  said  contract  it  was  further 
stipulated  that  said  notes  were  to  be  depos- 
ited In  the  First  National  Bank  of  Wabash, 
Ind.,  one  to  be  paid  within  60  and  the  other 
90  days  after  the  said  buildings  had  been 
completed  and  the  machinery  placed  therein 
and  in  operation;  that  on  the  failure  on  the 
part  of  appellant  to  equip  said  buildings 
with  said  machines,  or  to  operate  the  same, 
or  should  he  abandon  said  business  or  cause 
said  machines  to  be  removed  at  any  time 
within  five  years,  then  the  title  to  said  lots 
should  revert  to  appellee.  Tbe  lots  were  du- 
ly conveyed  to  appellant,  and  $6,000  were 
paid  to  him  in  cash,  labor  and  material,  and 
said  notes  were  duly  executed.  Appellant 
caused  said  buildings  to  be  constructed,  but 
failed  to  place  therein  30  new  and  good  ma- 
chines as  required  of  him.  He  also  failed  to 
operate  said  factory  In  substantial  compli- 
ance with  the  terms  of  said  contract,  but, 
on  tbe  contrary,  abandoned  the  business  for 
which  the  factory  was  constructed.  It  is 
further  averred  that  the  aforesaid  notes 
were  transferred  by  appellant  to  Taylor, 
Dick  &  Dick;  that  by  failure  on  appellant's 
part  to  comply  with  the  terms  of  the  con- 
tract said  notes  have  become  Inoperative 
and  void,  and  title  to  said  property  has  re- 
verted. A  reconveyance  was  duly  demand- 
ed, but  refused.  The  prayer  is  for  the  can- 
cellation of  said  notes  and  the  deeds  of  con- 
veyance, and  that  appellee  be  declared  the 
owner  of  said  lands.  Copies  of  the  contract 
and  notes  were  filed  with  tbe  complaint. 

The  second  paragraph  of  the  complaint 
differs  from  the  first  in  that  It  alleges,  in  ad- 
dition to  the  averments  In  the  first:  That 
the  purpose  of  appellee  company  was  to  pro- 
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mote  the  general  good  and  prosperity  of  the 
town  of  Andrews  by  aiding  in  the  location  of 
factories,  which  would  furnish  employment 
to  a  large  number  of  citizens  at  remunera- 
tive wages.  That  with  this  end  in  view  it 
obtained  a  large  number  of  donation  con- 
tracts and  leases,  from  the  proceeds  of 
which  it  proposed  to  reimburse  itself  for  any 
bonus  paid  out  as  an  inducement  for  the  lo- 
cation of  a  factory.  A  large  amount  of 
these  subscription  contracts  and  leases  con- 
tained a  specific  stipulation  that  the  money 
or  rentals  should  be  payable  only  upon  the 
location  of  a  factory  and  the  operation  there- 
of with  not  less  than  100  employes.  "That 
at  the  time  said  contract  was  entered  into 
between  plaintiff  and  said  Conner,  and  be- 
fore the  signing  thereof,  the  plaintiff  inform- 
ed the  defendant  of  the  manner  in.  .which  it 
proposed  to  raise  the  money  to  reimburse 
and  repay  Itself  for  the  time  and  money  by 
it  to  be  expended,  and  of  the  stipulation  in 
such  contracts  of  subscriptions  and  leases  as 
to  the  employment  of  100  men  in  such  fac- 
tory, and  insisted  that  such  stipulation  be 
also  inserted  in  the  contract  with  him.  Con- 
ner thereupon  stated  that  it  would  require 
from  three  to  four  men  to  operate  each  of 
the  thirty  machines  specified  in  the  contract, 
and,  as  the  contract  required  the  placing  in 
said  factory  of  at  least  thirty  machines,  and 
the  operation  thereof,  that  this  would  re- 
quire at  least  one  hundred  men  to  operate 
said  factory;  and  that  the  provisions  in  the 
contract  were  substantially  equivalent  to  the 
proposed  clause.  He  represented  to  the 
plaintiff  that  be  did  not  desire  to  have  a  di- 
rect stipulation  in  said  contract  requiring 
him  to  operate  such  factory  by  the  employ- 
ment of  one  hundred  men,  because  said  con- 
tract had  to  be  recorded  in  a  public  record, 
and  that  his  employes  would  thereby  learn 
of  such  stipulations,  and  take  advantage 
thereof  in  demanding  higher  wages,  else  go 
on  a  strike,  and  thereby  reduce  the  number 
of  employes  below  the  requirement  of  said 
contract  To  convince  plaintiff  that  it  would 
require  at  least  one  hundred  men  to  operate 
said  machines,  he  requested  plaintiff  to  send 
a  committee  to  the  factory  at  Wabash,  Ind„ 
known  as  the  'Underwood  Factory,'  where 
he  represented  they  would  find  machines  in 
operation  Identical  with  those  with  which  he 
proposed  to  equip  said  factory,  to  ascertain 
how  many  men  it  would  require  to  operate 
said  machines.  Plaintiff  thereupon  did  send 
such  committee  to  said  factory  at  Wabash 
for  said  information,  and  was  informed  by 
the  foreman  thereof  that  said  representa- 
tions were  true,  and  that  it  would  in  fact 
require  one  hundred  men  to  operate  such 
machines.  Plaintiff  believed  these  represen- 
tations, and  relied  thereon  in  signing  and  de- 
livering such  contract,  and  with  this  under- 
standing and  belief  the  plaintiff  signed  and 
delivered  said  contract  It  is  alleged  that 
such  representations  were  made  fraudulent- 
ly by  said  Conner,  and  at  the  time  he  made 


the  same  he  did  not  intend  to  employ  one 
hundred  men  in  such  factory,  and  falsely 
represented  such  purpose  only  to'  induce 
plaintiff  to  execute  said  contract,  and  there- 
by get  the  said  property  and  moneys  from 
the  plaintiff."  The  breach  of  said  contract 
is  then  fully  charged,  whereby  appellee  be- 
came "unable  to  collect  said  donations  and 
subscriptions  and  rentals  from  leases  in  a 
large  sum,  to  wit,  about  twelve  thousand 
dollars,"  and  that  the  appellee  sustained 
damages  thereby  in  the  sum  of  $10,000,  for 
which  Judgment  was  prayed  in  addition  to 
the  relief  sought  by  .way  of  forfeiture  of 
title  to  said  lands  and  the  cancellation  of 
said  notes. 

The  written  contract  referred  to  in  each 
paragraph  of  the  complaint  and  entered  Into 
between  appellant  and  appellee,  omitting  the 
signatures  of  the  parties  and  the  formal 
parts,  is  as  follows: 

"In  consideration  of  the  sum  of  ten  thou- 
sand dollars  ($10,000)  to  be  paid  me  by  the 
Andrews  Land,  Home  and  Improvement  Com- 
pany, as  hereinafter  stated,  and  the  convey- 
ance to  me  by  good  and  sufficient  warranty 
deed  or  deeds  (a  perfect  title  to  be  shown 
by  an  abstract  to  be  furnished  to  me  by  you) 
of  the  following  described  real  estate,  situate 
In  the  town  of  Andrews,  in  the  county  of 
Huntington,  in  the  State  of  Indiana,  to  wit: 
Lot  N08.  57,  58,  59,  60,  61,  62,  63,  64,  65,  66, 
67,  and  68,  in  the  Cubberly  &  Bell's  Addition 
to  Andrews,  I. agree  to  construct  a  building; 
or  buildings  for  the  purpose  of  manufacturing 
fine  cabinet  wares  and  other  specialties  up- 
on the  above  described  real  estate,  one  build- 
ing forty-eight  by  one  hundred  feet  (48x100) 
with  basement  for  shafting  and  machinery, 
constructed  with  brick  with  stone  foundation. 
One  building  forty  by  one  hundred  (40x100) 
two  stories  of  wood  and  corrugated  iron  or 
of  equal  floor  area  on  stone  foundation.  In 
addition  to  this  I  will  build  an  engine  and 
boiler  room  of  sufficient  size  for  an  engine  of 
sufficient  power  to  operate  said  factory  with 
which  I  agree  to  equip  said  room.  At  the 
start  I  will  place  in  the  building  or  buildings 
not  less  than  thirty  new  machines  or  those 
in  proper  condition,  and  add  thereto  as  in 
my  judgment  the  business  will  Justify,  addi- 
tional machines,  and  such  other  buildings  as 
additional  machines  and  the  'increasing  busi- 
ness will  require.  The  foregoing  ten  thou- 
sand ($10,000)  shall  be  paid  to  me  as  follows: 
Six  thousand  dollars  ($6,000)  in  cash  to  be  paid 
me  in  labor,  material  and  cash  during  the  con- 
struction of  said  building  or  buildings.  I 
agree  to  accept  such  work  and  labor  and  ma- 
terial as  I  may  need  in  the  construction  of 
said  building  or  buildings  as  you  may  be  able 
to  furnish,  which  must  be  of  the  kind  and 
quality  which  I  demand  and  must  be  furnish- 
ed at  the  market  price.  And  whatever  work 
and  labor  and  material  are  furnished  as  stat- 
ed .and  accepted  by  me  shall  be  credited  upon 
said  six  thousand  dollars  ($6,000)  aforesaid. 
and  the  balance  paid  In  cash  as  demanded 
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aforesaid.  Four  thousand  dollars  ($4,000) 
which  are  to  be  represented  by  two  notes 
of  two  thousand  dollars  ($2,000)  each,  to  be  de- 
posited In  the  First  National  Bank  of  Wabash, 
$2,000  to  be  paid  within  sixty  days  and  $2,-, 
000  to  be  paid  within  ninety  days  after  said 
building  or  buildings  are  completed  and  the 
machinery  aforesaid  is  placed  therein  and  in 
operation.  Said  ten  thousand  dollars  are  to 
be  acceptably  secured  and  paid  by  you  to 
me  under  the  terms  of  this  contract  and 
proposition  aforesaid.  If  within  any  time 
within  five  years  I  abandon  the  business  or 
cause  the  machinery  to  be  removed  from  said 
buildings,  the  lots  and  the  buildings  therepn 
shall  revert  to  you  if  yon  so  elect  You  are 
to  furnish  the  right  of  way  for  railroad 
switch.  You  are  to  guarantee  that  I  can 
contract  for  and  have  delivered  promptly  na- 
tive lumber  at  ten  dollars  ($10.00)  per  thou- 
sand feet  to  be  used  In  building  (only  such  as 
yon  furnish  on  subscription),  good  building 
brick  delivered  on  the  ground  at  five  dollars 
($5)  per  thousand.  That  lime  stone  laid  in 
good  lime  mortar  at  one  dollar  and  fifty  cents 
($1.50)  per  perch.  I  will  have  the  building 
insured  and  in  case  of  loss  within  five  years 
will  pay  same  to  you  unless  I  shall  recon- 
struct within  six  months.  In  letting  the  con- 
tract for  the  foregoing  named  building,  I  will 
give  yon  the  preference  on  a  contract  for  the 
same  at  the  same  price  others  will  do  It  for. 

"Andrews,  Indiana,  July  10,  1809." 

The  two  promissory  notes  mentioned  in  the 
complaint  and  sought  to  be  canceled  are  iden- 
tical, except  as  to  the  date  of  maturity,  the 
first  of  which  reads  as  follows: 

"$2,000.    Andrews,  Indiana,  April  7, 1000. 

'.The  Andrews  Land,  Home  and  Improve- 
ment Oo.,  promise  to  pay  Ovid  W.  Conner,  or 
order,  the  sum  of  Two  Thousand  and  00/ooo 
Dollars,  payable  within  sixty  days  after  the 
buildings  are  completed  and  the  machinery  is 
placed  in  said  buildings  and  in  operation  as 
provided  in  a  certain  written  contract,  exe- 
cuted on  the  10th  day  of  July,  1899,  by  and 
between  said  company  and  said  Conner.  For. 
value  received  and  without  relief  from  valua- 
tion or  appraisement  laws  and  with  attor- 
ney's fees." 

The  signatures  of  the  parties  are  omitted. 

Taylor,  Dick  &  Dick  filed  a  cross-complaint, 
thereby  seeking  to  recover  judgment  on  the 
notes,  to  which  appellee  filed  an  answer  plead- 
ing, in  substance,  the  same  facts  alleged  in 
the  complaint.  The  court,  at  the  request  of 
the  parties,  made  a  special  finding  of  facts 
and  stated  its  conclusion  of  law  thereon. 

The  facts  found  by  the  court  follow  and 
support  in  the  main  those  alleged  in  the  sec- 
ond paragraph  of  the  complaint.  In  fact, 
it  is  apparent  that  the  judgment  of  the  court 
rests  on  this  paragraph;  therefore  we  need 
not  consider  the  sufficiency  of  the  first,  for, 
if  the  trial  court  erred  in  overruling  the 
demurrer  thereto,  such  error,  under  the  cir- 
cumstances, would  be  narmless  to  appellant 
Illinois,  etc.,  K.  R.  Go.  v.  Cheek,  152  Ind.  663, 


53  N.  B.  641,  and  cases  cited.  By  the  first 
paragraph  of  the  special  finding  the  court 
finds  that  the  plaintiff  (appellee  herein)  1b  a 
corporation  organized  under  the  laws  of  the 
state  of  Indiana,  and  that  Its  purpose  was  to 
promote  the  general  good  and  prosperity  of 
the  town  of  Andrews,  Ind.,  and  the  citizens 
thereof,  by  aiding  in  the  location  and  con- 
struction of  factories  at  or  In  said  town,  which 
would  furnish  employment  to  a  number  of  its 
citizens  and  laboring  men;-  that  with  this 
end  in  view,  on  the  10th  day  of  July,  1899, 
It  entered  into  the  contract  with  the  defend- 
ant as  set  out  in  the  complaint  A  copy  of 
the  contract  is  set  out  and  embodied  in  the 
special  finding.  The  second  paragraph  of  the 
finding  recites  that  under  the  averments  of 
this  contract  there  were  conveyed  to  appel- 
lant the  several  lots  described  in  the  com- 
plaint situated  in  the  town  of  Andrews,  Hunt- 
ington county,  Ind.  The  other  paragraphs 
of  the  finding  may,  In  a  general  way,  be  sum- 
marized as  follows:  Upon  the  conveyance  to 
appellant  of  these  IotB  he  constructed  the 
buildings  as  required,  in  which  he  placed  at 
the  beginning  30  machines,  and  thereafter 
added  some  others,  but  "only  ten,  in  all,  of 
them,  were  adequate  for  the  business  contem- 
plated by  the  contract"  The  further  facts 
in  respect  to  the  execution  of  the  subscrip- 
tion contracts  and  leases  containing  conditions 
requiring  the  employment  of  at  least  100  men, 
and  the  demand  by  appellee  of  appellant  that 
a  clause  be  inserted  in  the  contract  requiring 
him  to  employ  100  men,  his  explanation  as  to 
why  he  did  not  desire  to  Insert  such  a  clause, 
and  his  representations  and  statements  made 
to  appellant  that  the  agreement  therein  to 
use  30  machines  was,  in  effect,  the  equivalent 
of  agreeing  to  employ  100  men,  as  the  use  of 
that  number  of  machines  would  require  100 
men  to  operate  them,  his  suggestion  and  di- 
rection to  appellee  that  It  send  a  committee 
to  the  factory  at  Wabash,  Ind.,  to  ascertain 
If  It  would  not  In  fact  require  100  men  to  op- 
erate the  30  machines,  the  action  of  this  com- 
mittee and  its  report  to  appellee  in  regard 
to  what  It  had  ascertained  at  the  Wabash 
factory,  that  appellee"  executed  the  contract  in 
suit  relying  on  said  statements,  and  that  both 
parties  Intended  and  agreed  thereby  that  the 
factory  should  be  operated  with  not  less  than 
100  men,  are  fully  found  by  the  court  The 
court  also  finds  the  payment  of  the  $6,000  by 
appellee,  except  a  small  balance  of  $9,  and  the 
execution  by  it  of  the  two  notes  for  $2,000 
each,  as  set  out  in  the  complaint  It  is  fur- 
ther found  that  the  construction  of  the  build- 
ing was  completed  in  November,  1899,  except 
as  to  an  extra  floor,  which  was  placed  therein 
in  April,  1900,  at  which  time  all  buildings 
were  completed,  and  by  April  of  the  next 
year  appellant  had  the  aforesaid  machinery 
placed  therein  and  in  operation.  The  court 
finds  in  respect  to  the  solicitation,  upon  the 
part  of  appellant,  of  orders,  and  the  filling 
thereof,  and  the  delivery  of  all  products  by 
him  for  which  orders  had  been  obtained.    It 
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1b  further  found  that  appellant  operated  the 
factory  continuously  from  the  8th  day  of 
April,  1901,  to  the  commencement  of  this  ac- 
tion, but  that  from  said  date  he  only  employed 
therein  from  2  to  11  men,  as  the  business  re- 
quired, but  at  no  time  did  he  employ  more 
than  11  men  in  operating  said  factory.  It  Is 
also  found  that  none  of  the  machines  placed 
in  said  factory  had  been  removed,  nor  has 
appellant  abandoned  the  business  for  which 
said  factory  and  buildings  were  constructed 
under  the  contract  in  question.  The  amount 
of  money  expended  by  appellant  In  operat- 
ing the  factory,  the  sum  paid  to  him  by  ap- 
pellee, and  the  amount  paid  by  him  for  the 
machines,  and  their  value,  are  facts  also 
found.  The  court  further  finds  that  at  no 
time  since  the  execution  of  the  contract  in 
suit  up  to  the  time  of  the  commencement  of 
this  action  has  appellant  complied  with  said 
contract,  either  as  to  the  number  of  men  em- 
ployed or  as  to  the  number  of  machines  to  be 
operated  in  said  factory;  that  by  the  aver- 
ments of  the  contract  In  question  the  court 
found  that  appellant  bound  himself  to  oper- 
ate ■  the  factory  with  not.  less  than  30  ade- 
quate machines,  which  would  require  the  serv- 
ices of  100  men  In  their  operation.  At  no 
time  between  the  making  of  the  contract  in 
suit  and  the  commencement  of  the  action  did 
appellant  have  or  place  in  his  factory  more 
than  10  adequate  machines.  The  fact  that 
appellant  assigned  the  two  notes  executed  by 
appellee  to  Taylor,  Dick  &  Dick  as  collater- 
als for  a  loan  of  money  obtained  by  him 
from  these  parties,  who  accepted  the  assign- 
ment of  said  notes  with  notice  that  appel- 
lee had  a  defense  thereto,  are  all  found  by 
the  court.  It  is  further  found  that  on  June 
25,  1901,  appellee  made  a  written  demand  on 
appellant  for  a  reconveyance  of  the  lots,  with 
which  be  refused  to  comply,  but  no  demand 
was  made  that  be  comply  with  the  contract 
as  to  the  number  of  men  to  be  employed  or 
the  number  of  machines  to  be  used.  It  is 
further  found  that  from  the  date  of  the  con- 
tract to  the  beginning  of  this  suit  more  than 
a  reasonable  time  had  elapsed  for  the  enter- 
ing upon  and  performance  by  appellant,  upon 
his  part,  of  the  contract.  The  court  also 
finds  that  the  damages  suffered  by  the  plain- 
tiff by  reason  of  the  nonperformance  of  the 
contract  by  the  defendant  is  $6,000. 

Upon  the  facts  found  by  the  court  It  stated 
the  following  conclusions  of  law:  (1)  That 
the  title  to  the  real  estate  in  controversy,  and 
described  in  said  contract  in  finding  No.  2, 
which  title  was  vested  in  the  defendant,  does 
not  revert  to  plaintiff  by  reason  of  the  breach 
of  the  contract;  (2)  that  the  conditions  upon 
which  said  two  notes  of  $2,000  were  given 
have  not  been  completed  within  a  reasonable 
time,  and  they  are  without  consideration,  and 
are  void,  and  should  be  canceled;  (3)  that  by 
reason  of  the  defendant's  failure  to  comply 
with  his  said  contract  plaintiff  has  been  dam- 
aged in  the  sum  of  $6,000,  which  amount 
plaintiff  is  entitled  to  recover;  (4)  that  upon 


the  payment  of  said  amount  as  herein  ad- 
judged the  title  to  said  real  estate  shall  vest 
in  said  Ovid  W.  Conner,  free  of  all  claims 
of  plaintiff  by  virtue  of  said  contract 

Appellee  excepted  to  the  first  and  fourth 
conclusions  of  law,  and  appellant  reserved 
exceptions  to  the  second,  third,  and  fourth, 
and  over  his  motion  for  a  new  trial  the  court 
rendered  judgment  to  the  effect  that  the 
plaintiff  recover  of  the  defendant  $6,000,  to- 
gether with  costs,  and  further  adjudged  and 
decreed  that  on  the  payment  of  this  judg- 
ment the  defendant's  title  to  said  real  estate 
conveyed  to  him  by  plaintiff  be  quieted.  It 
was  also  decreed  that  the  two  promissory 
notes  of  $2,000  each,  held  by  the  cross-com- 
plainants, Taylor,  Dick  &  Dick,  should  be 
canceled,  and  that  plaintiff  recover  costs 
from  these  cross-complainants.  The  latter 
parties  apparently  abide  by  the  judgment 
rendered  against  them,  and  decline  to  Join  In 
this  appeal. 

The  first  contention  of  appellant  is  that  the 
court  erred  in  denying  his  motion  to  strike 
out  certain  parts  of  the  second  paragraph  of 
the  complaint.  It  has  been  universally  held 
by  this  court  that  overruling  a  motion  to 
strike  out  parts  of  a  pleading  does  not  con- 
stitute available  error.  Appellant's  motion 
to  modify  some  of  the  special  findings  and 
conclusions  of  law  thereon  was  properly  de- 
nied for  the  reason  that  such  procedure  is 
not  authorized.  Chicago,  etc.,  Ry.  Co.  v. 
State  ex  re).,  159  Ind.  237,  64  N.  E.  860;  Smith 
v.  Barber,  153  Ind.  322,  53  N.  E.  1014. 

It  is  next  insisted  that  the  court  erred  in 
its  second  conclusion  of  law,  whereby  it  stat- 
ed that  the  conditions  upon  which  the  two 
notes  in  suit  of  $2,000  each  were  given  had 
not  been  complied  with  within  a  reasonable 
time,  and  that  these  notes  were  without  con- 
sideration, void,  and  should  be  canceled.. 
Enos  T.  Taylor,  Julius  Dick,  and  Jacob  Dick 
were  the  holders  of  these  notes  under  an  as- 
signment for  value  by  appellant.  Appellee 
made  these  holders  of  the  notes  parties  de- 
fendants to  this  action.  They  appeared  and 
filed  a  cross-complaint  seeking  to  recover  upon 
the  notes,  alleging  therein  that  they  were  the 
holders  thereof  for  a  valuable  consideration. 
Issues  were  joined  between  appellee  and 
them.  The  second  conclusion  of  law  was  at 
least  adverse  to  these  defendants.  This  con- 
clusion Is  justified  by  the  facts  found,  and 
appellant's  exception  thereto  was  properly 
overruled. 

He  further  complains  of  the  third  conclu- 
sion, wherein  it  Is  stated  that  the  plaintiff, 
by  reason  of  the  defendant's  failure  to  com- 
ply with  the  contract  in  suit,  had  been  dam- 
aged in  the  sum  of  $6,000.  It  Is  claimed 
that  there  is  no  finding  to  sustain  this  con- 
clusion. By  the  twenty-third  paragraph  of 
the  special  finding  the  court  expressly  finds 
that  the  plaintiff,  by  reason  of  the  nonper- 
formance of  the  contract  by  the  defendant, 
is  damaged  in  the  sum  of  $6,000.  This  was 
a  finding  of  a  fact    Blair  v.  Blair,  131  Ind. 
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194,  30  N.  E.  1076.  By  excepting  to  the 
conclusions  of  law  appellant  admitted  that 
the  facts  had  been  folly  and  correctly  found 
by  the  court.  Louisville,  etc.,  R.  E.  Co.  v. 
Miller,  141  Ind.  533,  87  N.  E.  343,  and  cases 
cited;  Blair  v.  Curry,  150  Ind.  99,  46  N.  E. 
672,  49  N.  B.  908. 

Appellant  complains  of  the  fourth  conclu- 
sion of  law,  by  which  the  court  adjudged  that, 
on  the  payment  of  the  damages  awarded  to 
appellee,  appellant  should  hold  the  real  estate 
free  from  all  claims  by  virtue  of  the  con- 
tract Conceding,  without  deciding,  as  ap- 
pellant contends,  that  this  conclusion  was 
not  Justified  by  the  facts,  nevertheless  It  is 
apparent  that  he  was  not  injured  or  harmed 
thereby.  Hence  he  has  no  grounds  for  com- 
plaint 

The  reasons  assigned  in  appellant's  motion 
for  a  new  trial  and  discussed  by  his  counsel 
in  this  appeal  are  (1)  that  the  damages  are  ex- 
cessive; (2)  that  the  evidence  is  not  sufficient 
to  support  the  finding  of  the  court;  (3)  error 
of  the  court  In  admitting  certain  evidence. 
In  regard  to  the  assignment  in  the  motion  for 
a  new  trial  that  the  damages  are  excessive, 
it  may  be  said  that  such  an  assignment  in  an 
action  as  is  this,  arising  out  of  a  contract 
presents  no  question  for  consideration.  White 
v.  McGrew,  129  Ind.  83,  28  N.  E.  322;  Smith 
v.  Barber,  153  Ind.  322,  53  N.  E.  1014.  Ap- 
pellant, in  stating  the  evidence  in  his  brief, 
bas  not  complied  with  the  requirements  of 
rule  22  of  this  court  (55  N.  E.  v).  In  several 
instances,  after  reciting  the  evidence  of  cer- 
tain witnesses,  it  is  asserted  that  the  evi- 
dence of  another  witness  mentioned  "was 
similar."  This  was  but  a  conclusion,  and  not 
a  recital-  'in  narrative  form"  of  the  particu- 
lar evidence  as  required  by  the  above  rule. 
Under  the  circumstances,  therefore,  appellant 
is  not  in  a  position  to  demand  as  a  matter 
of  right  a  review  of  the  evidence  by  this 
court  in  order  that  it  may  determine  its  suffi- 
ciency to  sustain  the  special  finding.  But 
notwithstanding  appellant's  failure  to  comply 
with  the  rule  in  question,  we  have  examined 
and  considered  the  evidence,  and  find  that  it 
supports  the  special  finding  and  Judgment 

It  appears  that  at  the  trial  the  court  over 
the  objections  of  appellant  permitted  appellee 
to  introduce  evidence  to  show,  in  effect,  that 
before  the  execution  by  the  parties  of  the 
contract  In  question  appellee  demanded  that 
a  provision  be  inserted  therein  whereby  ap- 
pellant would  expressly  agree  to  employ  In 
his  factory  100  men,  and  insisted  that  It 
would  not  execute  the  contract  in  the  absence 
of  such  a  clause.  Appellant,  it  appears,  re- 
fused to  comply  with  this  request,  stating 
that  he  would  not  stipulate  in  the  contract 
to  employ  that  number  of  men  for  the  reason 
that  the  contract  when  executed,  would  be 
recorded  In  the  public  records,  and  his  em- 
ployes would  thereby  be  apprised  that  he  had 
expressly  bound  himself  to  employ  100  men, 
and  would  be  Induced  to  strike  for  higher 
wages  knowing  that  he  was  bound  under  the 


contract  to  employ  that  number  of  men.  He 
stated  to  appellee  that,  inasmuch  as  he  would 
agree  in  the  contract  to  place  or  operate  30 
machines,  this  would  necessitate  the  service 
of  100  men  to  run  that  number.  Appellee's 
representatives  stated  to  him  that  they  were 
not  familiar  with  the  machines  proposed  to 
be  operated,  and  did  not  know  how  many 
men  that  number  would  require.  He  then 
suggested  that  they  send  a  committee  to 
a  factory  at  Wabash,  Ind.,  where  machines 
similar  to  those  proposed  to  be  placed  In  his 
factory  were  In  use,  and  that  they  would 
there  ascertain  that  30  machines  would  re- 
quire 100  men  to  operate  them.'  This  commit- 
tee was  sent  to  the  factory  at  Wabash,  as 
suggested  by  him,  and  ascertained  there  that 
the  statement  which  he  made  was  correct, 
and  that  30  machines  of  the  kind  proposed 
to  be  placed  In  the  factory  would  require  the 
services  of  100  men  In  their  operation.  This 
appears  to  have  satisfied  appellee,  and  It 
stated  to  appellant  that  it  would  execute  the 
contract  without  the  express  stipulation  being 
inserted  therein  in  regard  to  the  employment 
of  100  men  as  It  had  previously  demanded. 
Counsel  for  appellant  contend  that  this 
evidence  was  improperly  admitted,  for  the 
reason  that  the  contract  in  suit  was  com- 
plete on  Its  face,  and  that  parol  evidence 
could  not  be  received  to  vary,  contradict  or 
add  to  Its  terms  or  provisions.  There  can  be 
no  controversy  as  to  the  correctness  of  this 
general  rule  of  evidence,  to  which,  however, 
the  law  recognizes  exceptions.  But  as  to 
whether  the  court  erred  or  not  in  admitting 
this  evidence  is,  in  our  Judgment,  under  the 
facts,  entirely  immaterial,  for,  to  say  the 
least,  appellant  was  not  prejudiced  thereby 
in  any  of  his  substantial  rights.  '  This  evi- 
dence may  be  stricken  out  and  rejected  al- 
together and  still  the  Judgment  of  the  court 
on  the  question  of  damages  can  be  upheld. 
In  fact  there  Is  evidence  given  on  the  trial 
which  proves  that  the  operation  of  30  ma- 
chines by  appellant  would  have  required  the 
employment  of  75  to  100  men.  The  findings 
of  the  court,  which  are  amply  supported  by 
the  evidence,  disclose  a  clear  breach  of  the 
contract.  Appellee  Is  shown  to  have  paid  to 
appellant  $6,000  as  a  part  of  the  bonus,  in 
labor,  material,  and  money  hi  the  construc- 
tion of  the  factory,  and  this  is  the  amount 
of  damages  awarded  to  it  It  Is  disclosed 
that,  instead  of  operating  30  machines,  as  he 
agreed,  he  operated  only  10,  and  employed  In 
the  factory  from  2  to  11  men  only.  If  he, 
under  the  circumstances,  were  suing  appellee 
to  recover  the  $6,000  which  it  had  agreed  to 
pay,  certainly,  In  order  to  prevail,  he  would 
be  required  to  establish  that  he  had  per- 
formed the  conditions  Imposed  upon  him  un- 
der the  contract.  Why,  then,  under  the  facts, 
should  he  be  permitted  to  defeat  appellee 
in  recovering  back  the  $6,000  which  it  paid 
to  him  in  the  faith  that  he  would  perform 
the  conditions  of  the  contract  as  he  had 
agreed? 
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We  hare  fully  examined  and  considered  aQ 
the  points  discussed  by  counsel  for  appellant, 
and  are  satisfied  that  the  latter  has  no  Just 
grounds  for  a  reversal  of  the  Judgment. 

Finding  no  available  error,  the  judgment  la 
therefore  affirmed. 


RUSCHB  v.  PITTMAN.vv 

(Appellate  Court  of  Indiana.    Division  No.  2. 
March  18,  1904.) 

KXCHANIO'S    LIEN— STATUTE— CONSTRUCTION— 

REPAIRS 

1.  Under  Burns'  Rev.  St.  1901,  «§  7255,  7256, 
providing  that  a  mechanic  may  acquire  a  lien 
on  a  building  repaired,  and  on  the  interest  of 
the  owner  of  the  lot  on  which  It  stands,  a  me- 
chanic who  makes  repairs  to  a  house  on  land 
In  possession  of  one  under  contract  of  sale,  hold- 
ing bond  for  the  deed,  a  portion  of  the  price  of 
which  had  been  paid,  is  entitled  to  enforce  his 
lien,  as  against  the  holder  of  the  legal  title,  dn 
surrender  of  the  premises  after  cancellation  of 
the  contract  of  sale. 

Appeal  from  Superior  Court,  Vanderburgh 
County;  Jno.  H.  Foster,  Judge. 

Action  by  Henry  Ruscbe  against  Annie 
Pittman.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Logsdon,  Chappell  &  Veneman,  for  appel- 
lant.   J.  E.  Williamson,  for  appellee. 

WILEY,  P.  J.  A  demurrer  to  appellant* a 
complaint  was  sustained  by  the  trial  court, 
and  that  ruling  is  the  only  question  present- 
ed by  the  appeal. 

The  complaint  avers  that  appellee  sold  to 
one  Loigorte  Arnold  certain  real  estate  by 
a  written  contract,  and'  executed  to  her  a 
bond  for  a  deed,  by  the  terms  of  which  she 
bound  herself,  upon  the  full  payment  of  the 
purchase  money,  which  was  to  be  paid  in 
monthly  installments,  to  convey  to  her. 
That  under  said  contract  the  vendee  took 
possession  of  the  real  estate,  and  occupied 
the  same  until  her  death.  That  during  said 
time,  she  paid  appellee  a  part  of  the  consid- 
eration, and  that  at  the  time  of  her  death 
she  was  hopelessly  Insolvent,  and  left  no 
property  or  assets  whatever  with  which  to 
pay  debts.  That  after  she  took  possession 
of  said  property  she  employed  appellant  to 
make  certain  repairs  on  the  dwelling  house 
situated  thereon.  That  appellant,  under  said 
employment,  performed  labor  of  the  value 
of  $29.  That,  within  60  days  of  the  time  of 
completing  said  repairs,  he  filed  notice  of 
his  intention  to  hold  a  lien  on  said  real  es- 
tate and  dwelling  house  for  the  amount  of 
bis  said  claim,  wbicb  notice  of  Hen  was  duly 
and  timely  recorded  in  the  recorder's  office, 
etc.  That,  after  the  death  of  the  said  Loi- 
gorte Arnold,  appellee  declared  forfeited  and 
canceled  said  contract  and  bond,  and  took 
possession  of  said  real  estate,  and  still  holds 
the  same  from  the  heirs  of  said  Loigorte 


f  L  See  Mechanic*'  Liens,  vol.  84,  Cent.  Di«.  I  M5. 
•Reversed  on  rehearing,  72  N.  S.  478. 


Arnold  under  the  terms  of  the  said  bond. 
The  complaint  avers  that  of  the  purchase 
money  the  vendee  paid  $650,  bi*t  is  silent 
as  to  whether  or  not  the  contract  of  sale 
contained  a  forfeiture  clause  by  which  the 
vendor  could  declare  a  forfeiture  in  default 
of  the  payment  of  any  installment  of  the 
purchase  money.  The  prayer  of  the  com- 
plaint is  that  said  lien  be  enforced,  and  the 
real  estate  be  sold  to  satisfy  appellant's 
claim  of  $29. 

Under  the  averment  of  the  complaint,  the 
vendee  became  the  equitable  owner  of  the 
property,  and  went  into  possession.     It  is 
Important  to  inquire  if  she  had  any  inter- 
est in  the  property,  under  her  contract,  to 
which    appellant's    lien    could    attach.      As 
above  suggested,  she  had  an  equitable  In- 
terest therein.     She  paid  $650  on  the  pur- 
chase price.     She  caused  the  repairs  to  be 
made  while  she  was  in  possession  under  col- 
or of  her  equitable  title.    The  lien  was  filed 
while  she  was  in  possession,  and  before  ap- 
pellee declared  a  forfeiture.    The.  purchaser 
had  such  an  interest  in  the  property  under 
the  contract  that  she  could  have  enforced 
specific  performance  upon  payment  of  the 
entire  purchase  price.    The  statute  provides 
that  a  mechanic  may  acquire  a  lien  upon  a 
building  erected  or  repaired,  "and  on  the 
Interest  of  the  owner  of  the  lot  or  parcel  of 
land  on  which  it  stands."     Sections  7255. 
7256,  Burns'  Rev.  St  1901.    As  such  equita- 
ble owner  of  the  property,  the  purchaser  or 
vendee,  while  in  possession,  had  a  right  to 
exercise  control  and  dominion  over  it   and 
hence  had  a  right  to  contract  for  repairs. 
As  the  vendee  had  an  equitable  Interest  in 
the  property,  it  would  seem  that  it  would 
necessarily  follow  that  the  lien  would  attach 
to  the  extent  of  such  interest  and  the  stat- 
utes cited  substantiate  this  view.     In  Mc- 
Anally  et  al.  v.  Glidden  et  a!.,  30  Ind.  App, 
22,  65  N.  E.  291,  it  was  held  that  where  la- 
bor liens  attached  under  a  leasehold,  a  vol- 
untary surrender  of  the  lease  before  its  ex- 
piration, and  the  acceptance  thereof  by  the 
lessor,   would  not   operate  to  defeat   such 
liens.     In  Montpelier,  etc.,  Co.  v.  Stephen- 
son et  al.,  22  Ind.  App.  175,  58  N.  E.  444,  ft 
was  held  that  a  Hen  for  work  and  labor  In 
the  construction  of  a  derrick  for  a  lessee,  to 
be  used  in  the  operation  of  an  oil  and  gas 
well  on  leased  premises,  was  not  impaired 
by  the  forfeiture  of  the  lease,  where  the 
lien  attached  prior  to  the  forfeiture.    In  the 
recent  case  of  Lengelsen  v.  McGregor  et  al. 
(Ind.  Sup.)  67  N.  E.  524,  It  was  held  that 
where  a  party  purchased  real  estate  with 
the  Intention  of  leasing  it  to  bis  brother,  and 
permitted  him,  With  his  knowledge  and  con- 
sent to  erect  a  building  thereon,   knowing 
him  to  be  insolvent  the  land  was  subject 
to  a  mechanic's  lien  in  favor  of  the  build- 
er.    In  the  case  we  are  considering.   Mm. 
Arnold  paid  to   appellant  on  the  purchase 
price  $650.     She  not  only  acquired  an  equi- 
table interest  In  the  property  by  virtue  of 
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ber  contract,  but,  In  addition  thereto,  she 
acquired  a  substantial  Interest  therein  by 
reason  of  the  amount  paid.  Under  the  stat- 
ute and  in  equity,  appellant's  lien  should 
attach  to  the  property  to  the  extent  of  her 
Interest  therein.  Appellant's  claim  amounts 
to  only  $29,  which  is  Insignificant  in  com- 
parison to  the  amount  paid  appellee.  While 
the  complaint  falls  far  short  of  being  a  mod- 
el pleading,  under  the  authorities  cited,  and 
upon  equitable  principles,  it  states  a  cause 
of  action. 

Judgment  reversed,  and  the  court  Is  di- 
rected to  overrule  the  demurrer  to  the  com- 
plaint. 


(34  Ind.  App.  198) 

UNDERWOOD  et  al.  v.  DECKARD.1 

(Appellate  Court  of  Indiana.    Division  No.  2. 
March  18,  1004.) 

ESTOPPEL— IN  PAIS— ^ EQUITABLE— SUIT  TO  SET 
ASIDE  JUDGMENT— LIMITATIONS— PARTITION 
OF  LAND  OF  INFANT  OWNEB— JURISDICTION. 

1.  A  person  who  does  not  induce  another  to 
change  his  position  injuriously,  and  who  is  not 
guilty  of  any  fraudulent  conduct  toward  the 
latter,  Is  not  estopped  from  asserting  his  rights 
against  the  latter,  who  had  knowledge  of  the 
facts. 

2.  An  owner  conveyed  a  part  of  his  land  to  a 
married  woman  and  her  children,  and  another 
part  to  her  husband  and  his  children.  The  hus- 
band and  wife,  believing  that  the  conveyance 
to  them  gave  them  the  title  in  fee,  sold  the  land 
to  a  third  person.  Subsequently  the  husband 
and  wife  and  the  third  person  discovered  that 
the  children  had  rights.  The  husband  and  the 
third  person  then  instituted  in  the  name  of  the 
children,  who  were  minors,  and  the  third  person, 
an  ez  parte  proceeding  for  partition.  The  chil- 
dren had  no  knowledge  of  the  proceedings,  and 
no  one  had  authority  to  act  for  them.  The  hus- 
band was  appointed  commissioner,  and  the  land 
was  sold  to  the  third  person  for  the  considera- 
tion given  in  the  conveyance  by  the  husband 
and  wife.  The  children  received  no  part  of  this 
consideration.  Held,  that  the  children,  on  at- 
taining full  age,  were  not  equitably  estopped, 
as  against  the  third  person,  from  asserting  their 
rights. 

3.  A  suit  to  set  aside  a  judgment  in  ez  parte 
proceedings  for  partition  instituted  In  the  name 
of  plaintiffs,  who  were  then  minora,  and  a  third 
person,  because  the  court  did  not  have  jurisdic- 
tion of  the  persons  of  plaintiffs,  as  no  one  had 
authority  to  represent  them,  is  not  barred  by 
the  six-year  statute  of  limitations,  though  fraud 
is  an  incidental  cause  of  action. 

4.  Though  an  infant  owner  of  real  estate  may 
maintain  partition  and  procure  the  appointment 
of  a  commissioner  to  sell  if  the  land  is  not  di- 
visible, the  use,  without  authority,  of  the  name 
of  an  infant  owner,  in  partition  proceedings, 
does  not  confer  jurisdiction  over  the  Infant,  so 
as  to  bind  him  by  the  decree  rendered. 

Appeal  from  Circuit  Court,  Monroe  County; 
Newton  Crooke,  Special  Judge. 

Action  by  Hugh  V.  Underwood  and  others 
against  James  M.  Deckard.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.  Re- 
versed. 

George  I..  Rein  hard,  Seymour  Riddle,  and 
Gavin  &  Davis,  for  appellants.  R.  A.  Fulk, 
Edwin  Oorr,  and  Duncan  &  Batman,  for  ap- 
pellee. 

'Rehearing    denied.     Transfer 


COMSTOCK,  J.  Appellants  brought  this 
action  against  the  appellee  to  have  a  certain 
judgment  rendered  against  them  and  in  favor 
of  said  Deckard  in  the  Monroe  circuit  court 
set  aside  and  declared  null  and  void.  The 
complaint  Is  in  two  paragraphs,  and  alleges. 
In  substance,  that  on  the  20th  day  of  Janu- 
ary, 1893,  the  appellants  and  the  appellee 
were  the  owners  In  fee  simple,  as  tenants  In 
common,  of  certain  real  estate  therein  de- 
scribed, situated  In  Monroe  county,  Ind., 
each  being  the  owner  of  the  undivided  one- 
fifth  interest  thereof;  that  on  the  said  20th 
day  of  January,  1893,  the  appellee,  without 
the  knowledge  or  consent  of  either  of  the  ap- 
pellants, filed  bis  petition  In  said  court,  join- 
ing the  appellants  with  himself  therein,  in 
the  form  of  an  ex  parte  proceeding,  wherein 
it  was  alleged  that  appellee  and  appellants 
were  the  owners  of  the  real  estate  above  re- 
ferred to  as  tenants  in  common,  each  owning 
an  undivided  one:flfth  interest  thereof,  and 
averring  that  said  lands  could  not  be  divided 
without  injury  to  the  whole,  and  asking  that 
a  commissioner  be  appointed  by  the  court  to 
sell  -said  lands  and  distribute  the  proceeds 
among  the  owners.  Each  paragraph  further  ■ 
alleges  that  a  commissioner  was  appointed 
by  the  court,  who  pretended  to  sell  the  whole 
of  said  lands  to  the  appellee;  that  said  pre- 
tended sale  was  by  the  commissioners  report- 
ed to  and  approved  by  the  court,  deed  made 
and  approved,  and  a  judgment  of  the  court  en- 
tered quieting  the  title  to  said  lands  in  the 
appellee."  It  Is  further  alleged  that  the  ap- 
pellants at  the  time  were  all  infants,  and  that 
no  process  of  the  court  was  ever  Issued  or 
served  on  them  in  said  proceedings;  that 
they  bad  no  knowledge  of  the  proceedings 
until  long  time  thereafter;  that  they  had  no 
next  friend,  statutory  guardian,  or  guardian 
ad  litem;  that  two  of  said  appellants  became 
21  years  old  within  two  years  prior  to  the 
beginning  of  the  action;  that  the  said  court 
acted  wholly  without  Jurisdiction  over  the 
persons  of  said  appellants,  or  either  of  them; 
that  in  fact  there  was  no  sale  of  said  real 
estate  by  the  said  pretended  commissioner  to 
the  said  Deckard,  and  that  no  money  or  any- 
thing of  value  was  ever  given  or  promised 
to  be  given  by  the  said  Deckard  or  received 
by  the  commissioner  for  said  lands;  and  that 
the  appellants  never  directly  or  indirectly  re- 
ceived anything  whatever  for  or  in  considera- 
tion of  the  pretended  sale  of  said  lands;  and 
that  neither  of  the  appellants  ever  consented 
to  such  proceedings  or  order  of  the  court  for 
the  sale  or  transfer  of  said  property;  and 
that  appellee  at  all  times  had  full  knowledge 
of  all  the  facts.  Demurrers  were  overruled 
to  the  complaint,  and  appellee  answered  In 
several  paragraphs.  Demurrers  were  sus- 
tained to  each  paragraph  of  the  answer  ex- 
cept the  third  and  sixth,  which  are  in  the 
words  and  figures  following,  to  wit: 

"Par.  3.  The  defendant,  further  answering 
herein,  says  that  after  the  purchase  of  the 
real  estate  mentioned  in  the  complaint  at 
to  Supreme  Court    denied. 
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said  commissioner's  sale  he  Immediately  went 
Into  possession  thereof  and  began  to  make, 
and  from  that  time  has  made,  valuable  and 
lasting  Improvements  thereon;  that  he  hds 
occupied  the  same  as  owner,  and  has  exer- 
cised full  acts  of  ownership  thereover;  that 
the  plaintiffs  have  all  lived  in  the  immediate 
vicinity  of  said  real  estate  during  all  of 
said  time,'  have  known  his  occupancy  of  said 
real  estate  and  of  the  circumstances  un- 
der which  it  was  held  during  all  of  said 
time;  that  the  eldest  of  said  plaintiffs  is  now 
twenty-eight  years  of  age;  that  the  next  one 
is  twenty-six  years,  the  next  one  twenty-four, 
and  the  youngest  twenty-two  years  of  age; 
and  that  neither  of  said  plaintiffs  at  any  time 
prior  to  the  commencement  of  this  suit  made 
any  claim  or  demand  whatsoever  against  the 
defendant  for  said  real  estate,  or  any  part 
thereof,  or  at  any  time  made  any  complaint 
to  this  defendant  of  the  irregularity  of  the 
said  partition  proceedings,  but,  upon  the 
contrary,  have  recognized  the  validity  of  the 
same  by  making  no  complaint  thereof,  by 
renting  the  said  real  estate,  paying  the  rent 
thereon,  and  by  recognizing  this  defendant's 
'  ownership  of  the  said  real  estate." 

"Par.  6.  The  defendant,  further  answering 
each  of  the  first  and  second  paragraphs  of 
the  complaint  separately  and  severally  here- 
in, says  that  the  cause  of  action  herein  did 
not  accrue  within  six  years  .prior  to  the  com- 
mencement of  this  suit." 

The  appellants  replied  to  the  third  and 
sixth  paragraphs  of  answer  by  general  de- 
nial. 

The  Issues  were  submitted  to  the  court  for 
trial,  and  the  court  made  a  special  finding  of 
facts.  The  special  finding  shows:  That  one 
Hugh  Hill  owned  the  land  in  question;  that 
he  conveyed  a  part  to  Susan  M.-  Underwood 
and  her  children,  and  another  part  to  Lafay- 
ette Underwood  and  his  children.  That  said 
Susan  and  Lafayette  are  the  mother  and  fa- 
ther, respectively,  of  the  appellants.  The 
deeds  conveying  said  real  estate  were  duly 
recorded  In  the  proper  deed  record  of  said 
Monroe  county,  and  possession  immediately 
taken  of  said  real  estate  by  said  Lafayette 
Underwood.  In  December,  1892,  said  Lafay- 
ette and  Susan,  being  mistaken  as  to  the 
legal  effect  of  the  deed  made  to  them  and 
believing  in  good  faith  that  said  deeds  con- 
veyed to  them  the  entire  amount  of  said  real 
estate,  undertook  to  sell  and  convey  by  deed 
of  general  warranty,  in  which  they  both  join- 
ed, the  entire  amount  of  said  real  estate  to 
one  James  M.  Deckard,  defendant,  of  Monroe 
county,  Ind.,  who  was  likewise  Ignorant  of 
any  right  title,  or  interest  which  the  children 
of  said  Lafayette  A.  Underwood  and  Susan 
M.  Underwood  had  in  said  real  estate,  or  any 
part  thereof,  and  who  likewise  believed  in 
good  faith  that  said  Lafayette  A.  Underwood 
and  said  Susan  M.  Underwood,  at  the  time 
of  said  conveyance  to  him,  the  said  Deckard, 
were  the  owners  of  all  the  said  real  estate. 
After  the  sale  of  the  above-described  real  es- 


tate by  Lafayette  A,  Underwood  and  Susan 
M.,  his  wife,  to  said  James  M.  Deckard,  and 
immediately  after  the  execution  of  the  deed 
of  conveyance  therefor,  the  said  deed  was 
duly  delivered  to  said  James  M.  Deckard  by 
the  said  Lafayette  A.  Underwood  and  Susan 
M.  Underwood,  and  the  said  Deckard  Imme- 
diately went  into  possession  and  occupancy 
of  all  said  real  estate,  and  continued  to  oc- 
cupy and  cultivate  the  same  until  the  pres- 
ent time,  claiming  It  as  his  own  land,  and 
making  lasting  and  valuable  improvements 
thereon,  repairing  fences,  making  ditches, 
and  cleaning  up  ground.  Said  Lafayette  A 
Underwood  and  Susan  M.  Underwood,  at 
the  time  of  the  conveyance  to  them  and  their 
children  of  the  said  real  estate  by  the  said 
Hugh  H.  Hill,  were  the  father  and  mother  of 
the  following  named  children,  then .  living, 
and  who  are  the  plaintiffs  in  this  cause:  (1) 
Frank  E.  Underwood,  about  2  years  old  at 
the  time  of  said  conveyances  by  said  Hill  to 
the  said  Underwoods;  (2)  William  .0.  Under- 
wood, between  4  and  5  years  old  at  the  time 
of  said  conveyances;  (3)  Thomas  H.  Under- 
wood, between  6  and  7  years  old  at  the  time 
of  said  conveyances  from  said  Hill  to  the  said 
Underwoods;  (4)  Hugh  V.  Underwood,  be- 
tween 8  and  9  years  old  at  the  time  of  said 
conveyances.  Neither  said  Lafayette  A.  Un- 
derwood nor  the  said  Susan  M.  Underwood 
had  any  child  or  children  living  other  than 
those  above  named.  The  consideration  paid 
for  said  sale  and  conveyance  of  the  real  es- 
tate from  Lafayette  A  Underwood  and  Su- 
san M.  Underwood  to  said  James  M.  Deck- 
ard was  $1,650.  The  said  children  did  not 
join  in  the  conveyance  from  said  Lafayette 
A.  Underwood  and  Susan  M.  Underwood  to 
said  James  M.  Deckard,  and  had  no  knowl- 
edge of  or  connection  with  such  sale,  and 
had  no  knowledge  or  information  that  they, 
or  either  of  them,  had  any  interest  in  or  title 
or  right  to  said  real  estate.  On  the  20th  day 
of  January,  1893,  the  defendant,  James  M. 
Deckard,  and  the  said  Lafayette  A.  Under- 
wood, having  been  informed  of  the  interests 
of  plaintiffs  in  said  real  estate,  and  for  the 
purpose  of  placing  the  title  of  the  plaintiffs 
in  and  to  said  severally  described  tracts  of 
land  of  which  said  Deckard  and  said  plain- 
tiffs were  then  the  owners  by  reason  of  said 
conveyance  to  them  by  their  said  uncle,  Hugh 
H.  Hill,  and  by  reason  of  the  deed  of  con- 
veyance by  Lafayette  A.  Underwood  and  wife 
to  said  Deckard,  and  in  order  to  deprive  the 
said  plaintiffs  of  their  said  title  to  said  land, 
instituted  In  the  Monroe  circuit  court  of 
Monroe  county,  Ind., 'then  in  session,  a  cer- 
tain ex  parte  proceeding  in  the  name  of  the 
said  James  M.  Deckard  and  the  plaintiffs  In 
this  action  by  petition  to  said  court,  in  which 
petition  the  plaintiffs  herein  and  the  defend- 
ant, James  M.  Deckard,  purported  to  Join, 
stating  that  they  (the  plaintiffs  and  defend- 
ant herein)  were  the  owners  in  fee  simple 
and  tenants  in  common  of  the  real  estate  de- 
scribed therein,  being  the  same  real  estate 
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described  la  the  complaint;  and  further  stat- 
ing that  the  said  Deckard  and  these  plain- 
tiff* were  each  the  owner  of  one  undivided 
one-fifth  of  said  real  estate,  and  that  the 
•  tame  was  not  divisible  without  injury  to  said 
parties,  and  asking  that  a  commissioner  be 
appointed  by  the  court  to  make  sale  of  said 
real  estate,  and  distribute  the  proceeds  there- 
of among  the  said  parties  according  to  their 
respective  shares  or  interest 

The  court,  on  said  petition  of  the  parties, 
solely  on  the  statements  contained  In  said 
partition,  made  a  finding,  decree,  and  judg- 
ment of  the  tenor  and  to  the  effect  that  the 
facts  stated  In  said  petition  were  true;  that 
the  petitioners  were  together  the  owners  in 
fee  simple  and  tenants  in  common  of  the  real 
estate  described  in  said  petition;    that  the 
said  defendant,  Deckard,  was  tbe  owner  of 
one-fifth  part  in  value  of  the  said  real  estate, 
and  that  said  Hugh  V.  Underwood,  Thomas 
EL  Underwood,  William  C.  Underwood,  and 
Frank  E.  Underwood  were  tbe  owners  of  the 
other  four-fifths  in  value  of  said  real  estate, 
and  that  partition  thereof  could  not  be  made 
without  Injury  to  said  parties;  and  the  court 
further  adjudged,  ordered,  and  decreed  that 
■aid  Lafayette  A.  Underwood  be  appointed  a 
commissioner  to  sell  said  real  estate  at  pri- 
vate sale,  at  its  appraised  value,  to  be  as- 
certained by  appraisement  as  provided  by  law 
in  such  cases;  but  the  court  made  no  finding 
and  gave  no  Judgment  on  the  subject  that 
these  plaintiffs  were  then  all  Infants  under 
the  age  of  21  years,  which  was  true.   The  said 
Lafayette  A.  Underwood  thereupon  undertook 
to   serve   as   such   commissioner,    and    pro- 
cured tbe  appraisement  of  said  real  estate, 
which  was  appraised  at  the  sum  of  $1,600, 
and  filed  bond,  as  required,  to  tbe  approval 
of  the  court,  and  on  the  same  day  reported 
to  tbe  court  that  he  had  sold  the  said  real 
'estate,  as  such  commissioner,  to  said  James 
M.  Deckard,  for  the  sum  of  $1,050,  cash  in 
hand,  and  that  said  sum  had  been  paid  by 
said  Deckard,  and  that  said  Underwood  ask- 
ed to  be  ordered  to  make  said  Deckard  a 
deed  of  conveyance  of  said  real  estate  as  such 
commissioner,  and  to  distribute  tbe  proceeds 
thereof  among  the  petitioners  according  to 
their  respective  Interests,  which  was  accord- 
ingly done  by  tbe  court  In  its  order  and  judg- 
ment duly  entered  of  record,  and  said  deed 
was  accordingly  executed  and  delivered,  and 
■aid  Lafayette  A.  Underwood  then  and  there 
reported  the  execution  and  delivery  of  the 
deed  to  said  Deckard,  which  was  Indorsed  by 
the,  court  "Approved,"  and  the  distribution  of 
the  proceeds,  and  was  then  by  tbe  further  or- 
der of  the  court  discharged  from  further  serv- 
ice as  such  commissioner.    At  the  time  said 
proceedings  were  bad  and  said  commissioner's 
deed  was  made  It  was  understood  and  agreed 
between  said  defendant,  Deckard,  and  said 
Lafayette    A.    Underwood    that    the    money 
previously  paid  by  said  Deckard  to  said  Un- 
derwood,  together  with  the  notes  executed 
TON.B.-2S 


for  the  deferred  payments,  should  be  and 
constitute  the  consideration  for  the  sold  com- 
missioner's sale  and  deed  of  conveyance  to 
■aid  Deckard,  and  that  the  said  Underwood 
would  consider  and  treat  said  original  con- 
sideration as  the  payment  for  said  real  es- 
tate received  by  him  from  said  Deckard,  and 
that  be  would  charge  himself  with  plaintiffs' 
portion  of  tbe  proceeds,  and  pay  the  same 
over  to  the  plaintiffs  according  to  their  re- 
spective shares  of  Interest  as  they  respectively 
became  of  the  lawful  age  of  21  years,  and 
there  was  no  other  consideration  paid  to  or 
received  by  said  Underwood  as  commissioner 
for  the  sale  of  said  real  estate  or  said  deed' 
of  conveyance,  Tbe  said  Lafayette  A.  Under- 
wood, then  and  there  assuming  without  au- 
thority to  act  as  the  agent  of  these  plaintiffs, 
then  and  there  executed  and  filed  of  record 
receipts  for  tbe  distributive  shares  of  these 
plaintiffs,  as  their  agent,  purporting  that  each 
of  said  plaintiffs  had  received  from  him,  the 
said  Underwood,  as  commissioner,  his  respec- 
•tlve  share  of  the  proceeds  of  said  commission- 
er's sale,  which  was  and  Is  wholly  untrue. 
At  the  time  of  the  said  ex  parte  proceedings 
before  tbe  said  Monroe  circuit  court  the  plain- 
tiffs herein  were  all  minors  and  persons  un- 
der tbe  age  of  21  years,  and  had  no  statutory 
guardian,  and  were  not  represented  by  next 
friend  or  statutory  guardian  or  guardian  ad 
litem,  or  in  fact  by  any  person  who  had  au- 
thority to  act  for  them  or  either  of  them;  nor 
did  they,  or  either  of  them,  have  any  knowl- 
edge thereof;  nor  did  they  directly  or  indi- 
rectly consent  to  said  proceeding  or  sale  of 
said  land  by  said  Lafayette  Underwood  as 
commissioner,  either  by  guardian,  or  in  per- 
son, or  in  any  manner.  The  said  Lafayette 
A.  Underwood  had  no  authority  whatever 
from,  the  plaintiffs  herein,  or  either  of  them, 
to  represent  them,  or  either  of  them,  In  said 
proceedings,  or  In  any  other  proceedings  for 
the  partition  or  sale  of  said  real  estate;  and 
said  plaintiffs  never  authorized  said  proceed- 
ing to  be  Instituted  or  carried  on,  or  author- 
ized or  employed  any  attorney  or  other  per- 
son to  do  so  for  them,  or  either  of  tbem.  Tbe 
plaintiffs  herein  have  never  received  any  por- 
tion of  the  purchase  money  paid  by  said  de- 
fendant, Deckard,  to  said  Lafayette  A.  Un- 
derwood, nor  has  either  of  said  plaintiffs  re- 
ceived any  portion  thereof,  nor  has  the  said 
Lafayette  A.  Underwood  ever  paid  them,  or 
either  of  them,  nor  any  one  of  them,  any 
portion  of  the  purchase  money  of  said  real 
estate.  No  consideration  was  paid  or  passed 
between  said  Deckard  and  said  Lafayette  A. 
Underwood  at  tbe  time  of  tbe  said  ex  parte 
proceedings,  or  at  any  other  time,  on  account 
of  such  sale  as  commissioner  by  said  Under- 
wood, except  the  agreement  between  them 
that  the  original  purchase  money  paid  by  said 
Deckard  for  said  land  should  be  accepted  by 
said  Underwood,  as  commissioner,  as  the 
consideration  for  said  sale  by  him  to  said 
Deckard  and  said  commissioner's  deed,  and 
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that  said  Underwood  should  charge  himself 
with  said  amount  In  his  report  as  such  com- 
missioner, and  there  was  no  other  considera- 
tion whatever  for  such  commissioner's  sale 
and  deed  to'  said  Deckard.  There  was  in 
fact  no  sale  of  said  real  estate  by  said  Lafay- 
ette Underwood,  as  such  commissioner,  to 
said  James  M.  Deckard,  except  for  the  pur- 
pose of  placing  the  title  of  the  plaintiffs  In 
said  Deckard,  and  to  perfect  the  title  of  said 
Deckard  in  said  real  estate  on  account  of  the 
defect  of  his  title  by  reason  of  the  attempted 
conveyance  from  said  Lafayette  A.  Under- 
wood and  wife  to  said  Deckard.  The  said 
defendant,  James  M.  Deckard,  at  the  time 
of  said  ex  parte  partition  proceedings,  and 
at  the  time  he  received  and  accepted  the  said 
commissioner's  deed  from  said  Underwood, 
had  full  knowledge  of  and  was  fully  ac- 
quainted with  the  fact  that  these  plaintiffs 
bad  each  one  undivided  interest  In  said  real 
estate,  and  that  neither  of  said  plaintiffs  was 
actually  present  In  court  at  said  partition 
proceedings,  and  that  neither  of  them  was' 
represented  by  any  attorney  or  agent  who  was 
authorized  to  act  for  them,  or  either  of  them, 
except  so  far  as  their  said  father  had  author- 
ity to  act  or  employ  counsel  for  them.  That 
said  plaintiffs,  when  they  learned  of  having 
interest  in  said  real  estate,  took  legal  advice 
from  practicing  attorneys  at  Bloomington,  the 
county  seat  of  Monroe  county,  Ind.,  concern- 
ing their  interest  In  said  land  and  the  bringing 
of  an  action  to  assert  the  same,  and  were 
advised  by  said  counsel  and  believed  that  they 
could  not  maintain  a  suit  for  their  right,  In- 
terest, or  title  in  and  to  said  real  estate  until 
after  the  youngest  of  the  brothers,  to  wit,  the 
plaintiff  Frank  E.,  should  arrive  at  the  age 
of  21  years,  and  accordingly  waited  until 
that  time  and  the  7th  of  January,  1901,  in- 
stituted this  suit  to  set  aside  the  judgment  in 
said  ex  parte  partition  proceedings  in  this 
court.  That  the  said  defendant  immediately 
went  into  the  possession  of  said  real  estate 
under  said  purchase  and  deed  from  Lafayette 
A.  and  Susan  M.  Underwood,  and  has  con- 
tinuously remained  in  open,  notorious,  ex- 
clusive, and  adverse  possession  thereof  until 
this  time,  made  valuable  and  lasting  im- 
provements thereon,  including  repairing 
fences,  making  ditches,  cleaning  and  clearing 
the  ground,  and  still  retains  possession  there- 
of. That  at  the  time  of  the  institution  and 
the  prosecution  of  the  said  proceedings  in 
partition  the  plaintiffs  were  living  with  their 
father,  the  said  Lafayette  Underwood,  as  a 
part  of  his  family,  who  was  acting  for  or  on 
behalf  of  the  said  children,  who,  for  them, 
employed  counsel,  who,  in  connection  with 
counsel  employed  by  the  defendant,  instituted 
and  conducted  said  proceedings  In  partition. 
The  plaintiffs  have  continuously  since  the  20th 
day  of  January,  1893,  lived  In  the  immediate 
neighborhood  of  the  said  real  estate,  and 
knew  of  defendant's  possession  thereof.  That 
to  the  year  1899,  the  plaintiffs  Frank  E.  and 
Thomas    Underwood   rented,   occupied   and 


used  a  part  of  said  real  estate,  renting  the 
same  from  the  defendant  The  plaintiffs,  ex- 
cept Frank  E.,  heard  they  had  an  interest 
In  said  real  estate  and  of  the  said  partition 
proceedings  and  sale  therein  within  six  - 
months  from  the  20th  day  of  January,  1893, 
and  during  the  years  1895  and  1896  were  all 
fully  informed  of  said  partition  proceedings 
and  sale  by  Thomas  J.  Sare,  an  attorney  at 
this  bar,  with  whom  they  consulted  for  the 
purpose  of  asserting  their  right  therein  by 
suit  or  otherwise. 

On  the  facts  the  court  stated  the  conclu- 
sions of  law,  omitting  the  formal  part  there- 
of, as  follows:  (1)  For  the  defendant,  and 
that  the  plaintiffs-  take  nothing  by  this  suit 
therein;  (2)  that  the  plaintiffs'  cause  of  action 
Is-  barred  by  the  statute  of  limitations.  Appel- 
lants severally  excepted  to  each  of  the  con- 
clusions of  law.  Judgment  was  rendered  In 
favor  of  appellee. 

Appellants  assign  as  error  the  action  of  the 
court  in  overruling  their  demurrer  to  the  third 
and  sixth  paragraphs,  respectively,  of  appel- 
lee's answer,  and  In  its  first  and  second  con- 
clusions of  law  upon  the  facts  specially  found. 

The  third' paragraph  of  answer  attempts  to 
plead  an  estoppel.  There  were  no  facts 
pleaded  showing  that  appellee  was  Induced 
by  the  conduct  of  appellants  to  change  his 
position  injuriously  to  himself.  He  had  full 
knowledge  of  the  facts.  No  fraud  is  char- 
ged against  the  appellants,  nor  that  they  de- 
ceived him  to  his  Injury.  An  estoppel  in 
pais  is  not  shown.  The  principle  of  equita- 
ble estoppel  does  not  apply  to  the  facts  stat- 
ed. Bonner's  Law  Die.  tit.  "Estoppel";  De- 
eell  t.  Odell,  3  Hill  (N.  Y.)  219,  38  Am.  Dee. 
628;  11  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
421;  Fletcher  v.  Holmes,  25  Ind.  458;  Ross  v. 
Banta,  140  Ind.  120,  34  N.  E.  865,  89  N.  B. 
732;  Tinsley  v.  Fruits,  20  Ind.  App.  534,  51  N. 
E.  111. 

The  six-year  statute  of  limitations  plead- 
ed in  the  sixth  paragraph  of  answer  is  not 
applicable..  Relief  is  sought  against  a  judg- 
ment obtained  without  jurisdiction  of  the 
person  of  appellant.  Fraud  is  an  incidental, 
but  not  the  primary,  cause  of  the  action. 

In  Wilson  v.  Brookshire,  126  Ind.  497,  25 
N.  B.  131,  9  L.  R.  A.  792— an  action  brought 
to  set  aside  a  sheriff's  sale  and  to  annul  the 
deed  made  by  the  sheriff  in  pursuance  of  the 
sale,  not  because  of  any  actual  or  construc- 
tive fraud,  but  because,  owing  to  the  relation 
which  the  purchaser  sustained  to  the  trans- 
action, the  judgment  was  actually  paid  and 
satisfied  before  the  sale  was  made— in  the 
course  of  the  opinion,  the  court,  by  Mitchell, 
J.,  say:  "The  statute  which  provides  that 
actions  for  relief  against  fraud  shall  be 
brought  within  six  years  applies  to  actions 
the  immediate  and  primary  object  of  which. 
Is  to  obtain  relief  from  fraud,  and  not  to  ac- 
tions which  fall  within  some  other  class, 
even  though  questions  of  fraud  may  arise 
Incidentally;"  citing  Eve  v.  Louis,  91  Ind. 
457;  Caress  v.  Foster,  62  Ind.  146.    In  Van- 
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duyn  v.  Hepner,  45  Ind.  689,  the  foregoing 
quotation  la  copied  from  Eve  v.  Louis  et  al. 
Evidently  the  trial  court  held  fraud  to  be 
the  gist  of  the  action.  Both  paragraphs  of 
the  complaint  show  an  utter  want  of  Juris- 
diction. That  they  also  Incidentally  show 
fraud  does  not  bring  the  action  within  the 
six-year  statute  of  limitations.  The  court 
not  having  Jurisdiction  of  the  persons  of  the 
appellants  in  the  ex  parte  proceedings,  the 
statute  cannot  apply. 

In  the  propositions  of  law  laid  down  In  the 
able  brief  of  appellee's  counsel,  in  the  main, 
we  concur.  They  are,  however,  based  upon 
the  erroneous  theory  that  the  complainants 
primarily  seek  relief  from  fraud.  The  de- 
murrer to  each  of  said  paragraphs  should 
have  been  sustained. 

Appellee  has  assigned  as  cross-error  the  ac- 
tion of  the  court  in  overruling  his  demurrer 
to  each  paragraph  of  the  complaint  In  the 
argument  In  support  of  this  specification  of 
error  it  Is  Insisted,  as  In  the  answer  brief 
of  appellee,  that  the  complaint  is  based  upon 
the  fraud  and  collusion  of  the  appellee,  Deck- 
ard,  and  Lafayette  Underwood.  In  this  con- 
nection it  Is  not  necessary  to  repeat  what 
we  have  already  said  as  to  actions  in  which 
the  ground,  for  the  complaint  is  want  of  Ju- 
risdiction and  fraud  is  only  incidentally  In- 
volved. The  complaint  avers,  and  the  court 
has  found,  that  the  appellants  were  infants, 
and  that  without  their  presence,  knowledge, 
or  consent  a  decree  was  prepared  which  the 
court  was  led  to  adopt,  and  which,  If  It 
stands,  will  deprive  them  of  property  and 
any  compensation  therefor.  Granted,  as 
claimed  by  counsel,  that  an  infant  owner  of 
real  estate  may  maintain  partition,  and  have 
the  appointment  of  a  commissioner  to  sell  if 
the  land  Is  not  divisible;  It  does  not  fol- 
low that  the  name  of  an  Infant  may  be 
used  in  proceedings  In  court  without  any 
authority,  and  that  then  such  infant  can  be 
bound  by  a  decree  to  which  he  never  as- 
sented. The  special  findings  show  that  in 
law  appellants,  as  between  the  parties  to  this 
action,  were  not  parties  to  the  proceedings, 
and  that  the  decree  Is  a  nullity,  because 
there  was  no  Jurisdiction  of  the  persons,  as 
essential  as  Jurisdiction  of  the  subject-mat- 
ter, and  that,  after  appellee  had  purchased 
the  real  estate  of  the  parents  of  the  appel- 
lants for  the  purpose  of  divesting  the  title  of 
appellants,  and  without  any  new  considera- 
tion moving  from  the  appellee,  and  without 
any  consiueration  moving  to  appellants,  and 
without  their  knowledge  or  consent,  secured 
the  decree  which  is  sought  to  be  set  aside. 
Upon  the  facts  found  the  conclusions  of  law 
should  have  been  found  in  favor  of  appel- 
lants. 

Tbe  Judgment  la  reversed,  with  instruc- 
tion to  the  trial  court  to  sustain  tbe  demur- 
rers to  tbe  third  and  sixth  paragraphs  of  an- 
swer, and  to  restate  the  conclusions  of  law 
ba  flavor  of  appellants. 

•Rebearlnf  denied.    Appealed 


STATE  ex  r«I.  STUART  et  aL  v.  HOLT  et  al* 

(Appellate  Court  of  Indiana,  Division  No.  X 
March  8,  1904.) 

COUNTY  TREASURER-ACTION  ON  BOND— TAX- 
PAYER AS  RELATOR— RIGHT  TO  SUB-INDI- 
VIDUAL, CAPACITY— JOINDER  OF  PLAINTIFFS. 

1.  Burns'  Bev.  St  1901,  S  251,  requires  that 
every  case  be  prosecuted  in  the  name  of  the 
real  -party  in  interest  and  section  253  provides 
that  actions  on  official  bonds  shall  be,  brought 
in  the  name  of  the  state  of  Indiana,  upon  the 
relation  of  the  party  interested.  Beld,  that 
where  a  board  of  county  commissioners  and  the 
county  auditor,  though  conversant  with  the 
facts,  refused  to  sue  on  a  county  treasurer's 
bond  to  recover  for  misappropriation  and  con- 
version of  county  funds,  a  private  taxpayer, 
though  not  peculiarly  interested,  could  sue  as 
relator  in  behalf  of  the  other  taxpayers,  whose 
number  made  the  joinder  of  all  impracticable. 

2.  Burns'  Rev.  St  1901,  |  251,  requires  that 
every  case  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  and  section  253  provides 
that  actions  on  official  bonds  shall  be  brought 
in  the  name  of  the  state  on  the  relation  of  the 
party  interested.  A  private  taxpayer  sued  as 
relator  In  the  name  of  the  state,  and  also  in' 
his  individual  capacity,  on  the  bond  of  a 
county  treasurer,  alleging  the  refusal  of  the 
county  officers  to  do  so.  He  alleged  that  "plain- 
tiffs herein  have  been  put  to  great  labor  and 
expense  in  the  preparation  and  prosecution  of 
this  cause  and  in  tbe  employment  of  legal  coun- 
sel herein,"  and  prayed,  as  a  reasonable  com- 
pensation therefor,  a  per  cent  of  the  recovery. 
licli,  that  there  was  a  misjoinder  of  parties 
plaintiff,  since  the  taxpayer  as  an  individual 
had  no  cause  of  action  on  the  bond,  and  his 
claim  for  reimbursement  was  antagonistic  to 
his  capacity  as  relator,  in  which  he  represented 
the  public- 
Appeal  from  Circuit  Court,  Marion  County; 

H.  C.  Allen,  Judge. 

Action  by  tbe  state  of  Indiana  on  the  re- 
lation of  Romus  F.  Stuart  and  Romus  F. 
Stuart,  against  Sterling  R.  Holt  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

P.  W.  Bartholomew,  for  appellants.  Wil- 
son &  Townley  and  Hawkins  &  Smith,  for 
appellees. 

WILEY,  P.  J.  Suit  by  appellants  against 
appellee  Sterling  R.  Holt  upon  his  official 
bond  as  treasurer  of  Marlon  county.  The 
sureties  on  the  bond,  the  board  of  county 
commissioners,  and  Harry  B.  Smith,  auditor, 
were  made  party  defendants,  and  they  are 
all  Joined  as  appellees.  The  amended  com- 
plaint Is  in  a  single  paragraph,  to  which  a 
demurrer  was  sustained.  Appellants  declin- 
ed to  plead  further,  and  Judgment  was  pro- 
nounced against  them  for  costs.  Sustaining 
the  demurrer  to  the  amended  complaint  la 
assigned  as  error.  The  assignment  of  error 
is  Joint 

In  the  amended  complaint  and  the  assign- 
ment of  error,  appellants  are  designated  as 
follows:  "State  of  Indiana  ex  rel.  Romus  F. 
Stuart  and  Romus  F.  Stuart"  It  thus  ap- 
pears that  Romus  F.  Stuart  is  suing  as  re- 
lator and  in  his  individual  capacity.  There 
are  several  grounds  of  demurrer  stated,  but 
to  Supreme  Court,    n  N.  n.  est 
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those  which  challenge  the  capacity  of  appel- 
lants, Jointly  and  severally,  to  sue,  and  the 
sufficiency  of  the  amended  complaint,  are  all 
that  need  be  considered. 

The  amended  complaint  is  voluminous,  but, 
for  the  purposes  of  this  opinion,  its  material 
averments  may  be  briefly  stated:  It  is  aver- 
red that  Homus  P.  Stuart  is  a  resident  tax- 
payer and  freeholder,  and  that  he  had  paid 
into  the  county  treasury  all  taxes  assessed 
against  him  which  were  due  at  the  commence- 
ment of  this  action;  that  as  such  taxpayer 
he  has  an  Interest  in  all  moneys  paid  Into, 
paid  out,  and  belonging  to  Marlon  county, 
In  common  and  jointly  with  all  taxpayers; 
that  the  number  of  taxpayers  in  Marlon 
county  exceeds  50,000,  which  renders  it  im- 
practicable for  them  to  all  join  as  plaintiffs; 
"therefore  the  plaintiffs  bring  this  action  for 
their  own,  on  behalf  of,  and  for  the  benefit  of 
all  the  taxpayers  of  Marion  county,  Indiana, 
and  in  trust  for  the  county  of  Marion."  The 
amended  complaint  then  avers  that  appellee 
Holt  was  duly  elected  treasurer  of  the  coun- 
ty, gave  bond,  which  was  approved,  qualified, 
and  served  as  such  for  two  years.  That, 
as  such  treasurer,  large  sums  of  money  came 
into  his  hands.  That  he  did  not  honestly 
and  faithfully  perform  the  duties  of  his  of- 
fice according  to  law,  in  this,  to  wit:  (Here 
follows  a  detailed  statement  of  the  various 
alleged  derelictions  of  his  official  duties,  as 
breaches  of  his  official  bond,  wherein  It  is 
charged  that  he  misappropriated  large  sums 
of  money  belonging  to  the  county,  to  his 
own  use,  and  failed  and  refused  to  account 
for  the  same.) 

From  the  view  we  have  taken  of  the  law, 
which  requires  an  affirmance  of  the  judg- 
ment, it  becomes  unnecessary  to  set  out 
the  several  alleged  breaches  of  the  bond,  but 
it  is  proper  to  refer  to  two  of  the  charges 
against  him,  as  follows:  That  he  collected 
$9,746.38  interest  on  $70,000  of  time  war- 
rants, and  that  he  loaned  to  the  county, 
through  the  board  of  commissioners,  large 
sums  of  the  county's  money,  upon  which  he 
collected  interest  in  the  sum  of  $23,882.41, 
and  unlawfully  appropriated  the  same  to  his 
own  use.  These  items  show  the  character  of 
the  charges  of  malfeasance. 

As  the  action  cannot  be  maintained  in  its 
present  form,  it  Is  unnecessary  to  discuss  or 
decide  the  many  charges  of  the  alleged  culpa- 
bility of  appellee  Holt.  The  complaint  char- 
ges that,  notwithstanding  Holt  violated  the 
law  as  specifically  stated,  the  board  of  com- 
missioners unlawfully  and  illegally  ordered  . 
that  he  be  paid  his  salary  for  the  two  years 
of  his  term  of  office,  In  violation  of  law,  and 
that  the  auditor  unlawfully  issued  warrants 
therefor  in  the  sum  of  $24,000,  which  were 
paid,  and  that  he  wrongfully  and  unlawfully 
refused  to  return  the  same  to  the  treasury. 
The  complaint  avers  that  the  members  of  the 
board  of  commissioners  are  made  parties  be- 
cause they  refused  to  become  relators  or 
plaintiffs,  and  that  their  consent  to  become 


relators  or  plaintiffs  could  not  be  obtained; 
that  the  auditor  Is  made  a  party  because 
he  refused  to  bring  this  action  as  plaintiff 
or  relator.  It  is  then  charged  that  the  ap- 
pellees, constituting  the  board  of  commis- 
sioners, and  Harry  B.  Smith,  auditor,  had 
full  knowledge  of  the  facts  set  forth  in  the 
complaint,  constituting  the  unlawful  and  Il- 
legal acts  charged;  that  the  said  various 
sums  of  money  were  due  and  owing  to  the 
county;  that  it  was  their  duty  to  the  taxpay- 
ers to  recover  the  same;  that,  notwithstand- 
ing said  knowledge,  they  refused  and  still 
refuse  to  bring  this  action,  and  have  unlaw- 
fully entered  Into  a  pretended  settlement 
with  said  Holt  upon  his  returning  a  small 
sum  of  money  to  the  treasury,  which  said 
sum  Is  not  embraced  in  the  sums  due  the 
county  as  set  forth  In  the  complaint,  and 
which  settlement  was  fraudulent  and  void 
as  against  the  taxpayers  of  Marlon  county. 
The  complaint  alleges  a  demand  upon  and  a 
refusal  by  appellee  to  pay  into  the  treasury 
the  various  sums  alleged  to  have  been  misap- 
propriated by  him.  The  last  averment  In  the 
complaint,  preceding  the  prayer,  and  one 
which  we  think  is  significant,  is  as  follows: 
"And  the  plaintiffs  herein  have  been  put  to 
great  labor  and  expense  In  the  preparation 
and  prosecution  of  this  cause,  and  In  the  em- 
ployment of  legal  counsel  herein;  that  a 
reasonable  compensation  to  remunerate  them 
in  the  premises  is  a  sum  of  money  equal  to 
twenty-five  (25)  per  cent,  of  whatever  mon- 
eys may  be  recovered  on  the  final  settlement 
and  adjudication  of  this  cause." 

If  Romus  F.  Stuart  as  relator,  and  Romas 
F.  Stuart  in  bis  Individual  capacity,  may 
Jointly  prosecute  this  action  as  plaintiffs, 
then  the  merits  of  the  controversy  here  pre- 
sented may  be  determined,  for  the  breaches 
of  Holt's  official  bond  are  well  pleaded,  and 
the  demurrer  admits  their  truth.  To  enable 
them  to  succeed  as  joint  plaintiffs,  it  must 
affirmatively  appear  from  the  complaint  that 
they  have  a  community  of  interest  If  their 
interest  is  not  joint,  they  cannot  be  Joined 
as  plaintiffs.  The  statute  requires  that  "ev- 
ery case  must  be  prosecuted  In  the  name 
of  the  real  party  in  interest"  Section  251, 
Burns'  Rev.  St.  1901.  To  this  there  are  ex- 
ceptions, as  provided  by  section'  252,  supra, 
viz.:  "That  an  executor,  administrator,  trus- 
tee of  an  express  trust  authorized  by  statute 
may  sue  without  Joining  with  him,  the  per- 
son for  whose  benefit  the  action  is  prosecut- 
ed. A  trustee  of  an  express  trust,  within  the 
meaning  of  this  section,  shall  be  construed  to 
include  a  person  with  whom,  or  In  whose 
name,  a  contract  is  made  for  the  benefit  of 
another."  Under  this  latter  section  appel- 
lant Stuart,  as  relator  or  In  his  Individual 
capacity,  cannot  be  regarded  as  a  trustee  of 
an  express  trust,  and  hence  we  must  resort 
to  the  first  statute  quoted,  to  determine 
whether  or  not  the  action  is  prosecuted  by 
the  real  party  In  Interest  If,  under  the  al- 
legations of  the  complaint,  Romus  F.  Stuart. 
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as  relator,  may  be  considered  the  real  party 
in  interest,  it  does  not  necessarily  follow  that 
Stuart,  in  his  Individual  capacity,  is  also  a 
real  party  in  Interest.  This  can  only  be  re- 
garded as  an  action  on  the  official  bond  of  a 
public  officer,  for  alleged  official  breaches 
thereof.  The  statute  provides  that:  "Ac- 
tions upon  official  bonds,  and  bonds  payable 
to  the  state  shall  be  brought  In  the  name  of 
the  state  of  Indiana,  and  upon  the  relation 
of  the  party  interested."  Section  253,  Burns' 
Rev.  St.  1801.  Generally  speaking,  the  par- 
ty In  interest  in  such  action  is  the  public, 
and,  primarily,  an  individual  citizen  is  not 
clothed  with  power  to  prosecute  an  action 
upon  an  official  bond,  for,  within  the  meaning 
of  the  statute,  he  is  not  the  party  "interest- 
ed." He  is  but  one  of  the  body  politic,  and 
does  not  in  any  capacity  represent  the  public, 
or  the  party  interested. 

But  conditions  may  arise  by  which  a  pri- 
vate citizen",  or  a  number  of  private  citi- 
zens collectively,  may  prosecute  an  action  to 
right  wrongs  against  the  public  and  to  pro- 
tect the  public  interest'.  If  this  were  not 
true,  there  would  be  no  remedy  for  any 
wrongs  that  might  be  perpetrated.  While 
it  is  not  technically  true,  yet  It  is  substan- 
tially so,  that  for  every  wrong  there  Is  at 
law  or  In  equity  an  adequate  remedy.  Each 
county  In  the  state  Is  an  Involuntary  subdi- 
vision of  the  state,  and  a  corporation  for 
governmental  purposes.  It  is  a  part  of  the 
machinery  of  local  government.  By  statute, 
the  board  of  commissioners  becomes  the  legal 
representative  of  the  county,  and  is  charged 
with  the  management  of  its  affairs.  It  is 
the  duty  of  such  board  to  conserve  and  pro- 
tect the  best  interests  of  the  county,  and  this 
Includes  the  duty  of  compelling  payment  of 
all  Just  dues  in  its  favor,  and  the  additional 
duty  of  seeing  that  unjust  demands  are  not 
made  upon  or  paid  out  of  its  treasury.  In 
doing  this  they  do  not  act  for  themselves, 
but  for  the  county,  whose  servants  they  are. 
Hence,  if  money  has  been  Improperly  drawn 
from  the  treasury,  or  fraud  practiced  by 
which  the  rights  of  the  public  have  been  in- 
fringed, primarily,  it  is  the  duty  of  the  board 
of  commissioners,  or  In  some  Instances  the 
auditor,  to  proceed  by  law  to  redress  the 
wrong,  and  recover  and  return  to  the  treas- 
ury the  misappropriated  funds.  It  would  be 
a  travesty  upon  the  law,  and  a  rebuke  to 
equity,  to  say  that  if  a  public  officer  or  offi- 
cers, charged  with  the  duty  to  act  in  such 
case,  would  not  act,  the  public  would  be 
without  remedy.  If  this  were  true,  public 
officers  could  conspire  and  collude  with  each 
other  to  loot  the  public  treasury,  practice  all 
manner  of  dishonesty,  and  enrich  themselves 
at  the  public's  expense,  and  be  beyond  the 
reach  of  the  law.  Fortunately,  the  principle 
here  Involved  has  many  times  been  before 
the  courts  and  decided  In  the  interest  of  the 
public,  and  according  to  equitable  rules  that 
appeal  strongly  to  good  conscience. 

The  right  of  a  private  citizen  to  prosecute 


an  action  directly  against  a  public  officer  for 
a  misappropriation  of  public  funds,  where 
the  proper  officers  refused,  upon  demand,  to 
do  so,  was  affirmed  by  the  Supreme  Court 
in  the  recent  case  of  Zuelly  et  al.  v.  Casper 
et  al.,  67  N.  E.  103.  True,  in  that  case  it 
was  not  an  action  on  an  official  bond,  but 
directly  against  the  officer  charged  with  the 
malfeasance,  in  which  the  board  of  commis- 
sioners was  made  a  party  because  it  refused 
to  prosecute.  The  suit  was  brought  by  three 
taxpayers  for  the  use  and  benefit  of  the  cit- 
izens of  the  county,  and  It  was  held  that  un- 
der the  averments  of  the  complaint  they 
could  maintain  the  action.  By  analogy,  the 
rule  there  declared  leads  to  the  conclusion 
that  such  action  may  be  maintained  upon 
the  official  bond  of  a  public  officer  by  the 
state,  upon  the  relation  of  a  citizen  and  tax- 
payer, for  the  use  and  benefit  of  the  county. 
In  the  Zuelly-Casper  Case,  supra,  a  great 
many  authorities  are  cited  in  support  of  the 
rule  declared.  The  following  cases  are  also 
illustrative  of  the  principle  involved:  Kimble 
v.  Board  of  Commissioners,  etc.  (Ind.  App.) 
66  N.  E.  1023;  Shepard  v.  Easterling,  61  Neb. 
882,  86  N.  W.  941;  In  re  Coles'  Estate  (Wis.) 
78  N.  W.  402,  72  Am.  St  Rep.  854;  Quaw  v. 
Paff,  88  Wis.  586,  74  N.  W.  369;  Land,  etc., 
Co.  v.  Mclntyre,  100  Wis.  245,  75  N.  W.  964, 
69  Am.  St.  Rep.  915;  Mock  v.  City,  etc.,  126 
Cal.  330,  58  Pac.  826;  Webster  v.  Douglas 
County,  102  Wis.  181,  77  N.  W.  885,  78  N.  W. 
451,  72  Am.  St  Rep.  870. 

It  has  been  held  that  a  taxpayer  may  pro- 
tect from  lawless  waste  a  public  fund  by 
injunction.  Board  v.  Markle,  46  Ind.  96; 
Deweese  v.  Hutton,  144  Ind.  114,  43  N.  E.  13; 
Alexander  v.  Johnson.  144  Ind.  84,  41  N.  E. 
811;  Dillon  Municipal  Corporations  (1st  Ed.) 
SS  732,  736.  It  "jas  also  been  held  that  a 
taxpayer  has  such  an  interest  in  the  subject 
as  entitled  him  to  examine  the  records  and 
files  of  the  county  auditor's  office,  under  rea- 
sonable regulations,  and  that  such  right  may 
be  enforced  by  mandamus.  State  ex  rel., 
etc.,  v.  Kind,  Auditor,  154  Ind.  621,  57  N.  E. 
535.  In  Zuelly  v.  Casper,  supra,  the  court 
said:  "The  reasons  given  by  the  court  in 
support  of  the  right  of  a  taxpayer  to  maintain 
an  action  to  enjoin  an  unlawful  disposition 
of  public  funds  apply  with  equal  force  where 
the  wrong  had  been  accomplished,  the  fund 
dissipated,  and  the  public  officers  whose  duty 
it  is  to  sue  for  and  recover  the  money  ob- 
stinately or  corruptly  refuse  to  act" 

The  allegations  of  the  complaint  show  a 
flagrant  misappropriation  of  public  funds: 
that  neither  the  board  of  commissioners  nor 
the  county  auditor  would  bring  the  action; 
that  there  are  over  50,000  taxpayers  In  the 
county,  and  it  would  be  impracticable  to  Join 
all  of  them  as  plaintiffs;  and  that  the  action 
is  prosecuted  for  the  use  and  benefit  of  all 
of  the  inhabitants  of  the  county.  These  al- 
legations, under  the  authorities,  are  suffi- 
cient to  show  a  right  of  action  in  the  in- 
dividual citizen  and  taxpayer  as  a  relator. 
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.  If  we  were  not  confronted  with  the  fact 
that  there  is  joined  in  this  case  as  plaintiffs, 
and  as  appellants,  the  state  on  the  relation 
of  Romas  F.  Stuart,  and  Romus  F.  Stuart 
individually,  we  would  not  have  to  proceed 
further.  But  unfortunately,  and  we  use  the 
term  advisedly,  in  view  of  the  facts  alleged, 
and  admitted  by  the  demurrer  to  be  true, 
such  is  the  case.  If  it  were  not  clear  from 
the  complaint  why  Romus  F.  Stuart,  Individ- 
ually, was  joined  as  a  coplainliff,  It  was  made 
manifest  in  the  oral  argument,  when,  upon 
inquiry  by  the  court,  counsel  for  appellants 
admitted  he  was  made  a  party,  to  the  end 
that  the  interests  of  the  relator  might  be 
fully  protected  as  to  costs  and  attorney's 
fees  in  the  event  of  a  successful  termination 
of  the  action.  The  complaint  seeks  a  recov- 
ery in  favor  of  each  of  the  appellants.  To 
grant  relief  to  two  or  more  joint  plaintiffs, 
without  showing  a  common  cause  of  action 
in  all  of  them,  a  community  of  interest 
would  be  violative  of  a  well-established  and 
wholesome  principle  of  law.  We  are  unable 
to  see  any  cause  of  action  stated  In  the 
complaint  that  is  common  to  both  of  them. 
They  must  each  be  a  party  in'  interest.  One 
is  a  relator,  who  Is  suing  for  the  use  and  ben- 
efit of  all  the  county  corporate;  the  other 
is  suing  to  secure  his  costs  and  attorney's 
fees.  From  this  viewpoint,  it  appears  to  us 
that,  Instead  of  their  having  a  common  inter- 
est, their  interests  are  diametrically  oppos- 
ed. We  thus  have  this  anomalous  condition: 
A  citizen  suing  upon  an  official  bond  as  a 
relator,  and  the  same  citizen  suing  upon  the 
same  official  bond  in  his  individual  capacity. 
This  Is  not  in  harmony  with  the  rules  of 
harmony.  An  individual,  as  such,  cannot 
sue  upon  an  official  bond,  and,  if  he  can  sue 
at  all,  it  must  be  as  a  relator.  Jackson  v. 
Rounds,  58  Ind.  116,  119,  120.  A  proper  and 
improper  relator  in  an  action  upon  an  official 
bond  can  no  more  be  joined  as  plaintiffs, 
than  proper  and  improper  plaintiffs  could 
be  joined  in  an  action  upon  contract  In 
either  case  the  complaint,  to  be  good  against 
a  demurrer,  must  show  a  common  cause  of 
action  in  botb  plaintiffs,  and  that  they  are 
the  real  parties  in  interest.  Their  interest 
must  be  Joint.  Harris  v.  Harris,  61  Ind.  117; 
Martin  v.  Davis,  82  Ind.  38;  Mcintosh  v. 
Zaring,  150  Ind.  313,  49  N.  E.  164;  Elliott 
v.  Tontius,  136  Ind.  652,  35  N.  B.  562,  36  N. 
B.  421:  Whitney  v.  Fairbanks  (O.  C.)  54 
Fed.  985. 

The  complaint  having  proceeded  upon  the 
theory  that  the  relator  Is  seeking  to  recov- 
er moneys  for  the  use  and  benefit  of  the  in- 
habitants of  the  county,  which  have  been, 
as  alleged,  wrongfully  misappropriated  and 
withheld  from  the  county,  and  Stuart,  as 
an  individual,  is  seeking  to  have  a  part  of 
such  moneys  appropriated  to  his  own  use 
and  benefit,  it  is  upon  that  theory  that  it  must 
be  tested  and  judged  on  appeal.  Upon  this 
theory  the  complaint  is  not  good,  for  it  does 
not  state  a  common  or  joint  cause  of  action  in 


favor  of  both  of  appellants.  Where  two  or 
more  plaintiffs  Join  in  an  action,  the  com- 
plaint must  show  a  cause  of  action  in  all,  or  it 
will  fall  before  the  attack  of  a  demurrer  for 
want  of  facts.  Louisville,  etc.,  Ry.  Co.  v. 
Lohges,  6  Ind.  App.  288,  33  N.  E.  449;  Steinke 
v.  Bentley,  6  Ind.  App.  603,  34  N.  E.  97; 
Brown  et  al.  v.  Critchell;  110  Ind.  31,  7  N. 
E.  888,  11  N.  E.  486.  The  fallacy  of  the 
position  assumed  by  appellants,  that  Stuart 
as  relator  and  Stuart  individually  are  prop- 
erly joined  as  plaintiffs,  is  made  manifest  by 
an  expression  we  find  In  the  brief  of  their 
counsel.  He  says:  "We  believe  it  was  en- 
tirely right  and  necessary  to  do  so  [to  Join 
Stuart  individually],  as  covering  and  com- 
prising both  his  personal  Interest  and  his 
Interest  as  relator."  There  are  two  horns 
to  this  legal  dilemma:  (1)  Stuart  individual- 
ly, under  the  averments  of  the  complaint,  has 
no  interest  whatever  in  the  subject  of  the 
controversy;  and,  (2)  if  he  had,  It  affirma- 
tively appears  from  the  complaint  that  such 
interest  is  antagonistic  to  that  of  the  relator, 
who  avers  that  he  represents  the  public.  In 
either  event,  even  conceding  that  the  com- 
plaint states  a  cause  of  action  In  favor  of 
Stuart  individually,  it  Is.  evident  that  It  does 
not  state  the  same  cause  of  action  that  it 
does  in  favor  of  the  relator,  and  hence,  un- 
der the  well-settled  rules  of  pleading,  is  sub- 
ject to  the  successful  assault  of  a  demurrer. 
These  considerations  necessarily  leave  the 
merits  of  the  controversy  unsettled,  for  the 
demurrer  to  the  amended  complsint  was  cor- 
rectly sustained,  and  the  judgment  is  af- 
firmed. 

(XI  Ind.  A.  Gtt> 
SCHEPMAN  et  al.  v.  BUHNER  et  aL 

(Appellate  Court  of  Indiana,  Division  No.  2. 
March  10,   1904.) 

HIGHWAYS  —  ESTABLISHMENT  —  VIEWERS  — 
APPOINTMENT  —  TIME  OF  MEETING  —  BOARD 
OF  COMMISSIONERS-JURISDICTION— WRONG- 
FUL EXERCISE— REMEDY. 

1.  Burns'  Rev.  St.  1901,  {  6742,  relating  to 
the  establishment  of  highways,  provides  for 
the  filing  of  a  petition  and  giving  of  notice, 
and  requires  the  board  of  commissioners  to 
"appoint  three  persons  to  view  such  highway." 
Section  6745  makes  it  the  duty  of  the  auditor 
to  issue  a  precept  to  the  sheriff  commanding 
him  to  notify  the  viewers  of  the  time  of  their 
meeting,  and  "such  viewers  at  such  time"  shall 
proceed  to  view  the  highway.  The  report  of 
viewers  duly  appointed  showed  that  they  did 
not  meet  until  several  days  subsequent  to  that 
specified  in  the  commissioners'  order.  Held, 
that  their  report  was  not  void,  as  the  commis- 
sioners had  no  authority  to  name  the  day  on 
which  they  were  to  meet,,  and  section  6743 
directing  the  auditor  to  issue  the  precept  as  to 
time  was  directory,  aud  not  mandatory. 

2.  The  remedy  of  any  person  aggrieved  by  the 
report  of  viewers  that  the  highway  petitioned 
for  was  not  of  public  utility  was  not  by  mo- 
tion to  set  aside  the  report,  but  was  under 
Burns'  Rev.  St.  1901,  $  6753,  permitting  action 
on  a  second  petition  on  a  bond  for  costs  being 
filed  by  the  petitioners. 

Appeal  from  Circuit  Court;  Jackson  Coun- 
ty; T.  B.  Buskirk,  Judge. 
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Proceedings  by  H.  William  Scbepman  and 
others  against  J.  Henry  Buhner  and  others 
for  the  establishment  of  a  highway.  From  a 
Judgment  setting  aside  the  report  of  view- 
ers, the  petitioners  appeal.    Affirmed. 

0.  H.  Montgomery,  for  appellants.  Jas.  F. 
Applewhite,  for  appellees. 

WILEY,  P.  J.  Appellants  filed  their  peti- 
tion before  the  board  of  commissioners  of 
Jackson  county  for  the  location  of  a  public 
highway,  and  gave  notice  of  the  pendency 
thereof  according  to  the  provisions  of  the 
statute.  At  the  next  ensuing  session  of  the 
board  the  petition  was  regularly  presented, 
and  the  board,  after  having  determined  that 
due  notice  was  given,  appointed  viewers  to 
view  the  proposed  highway  and  report  at  the 
next  session  of  the  board.  In  pursuance  of 
section  6743,  Burns'  Rev.  St  1901,  the  auditor 
Issued  a  precept  to  the  sheriff  commanding 
him  to  notify  such  viewers  of  the  time,  place, 
and  object  of  their  meeting,  which  was  duly 
served.  By  the  precept  the  viewers  were 
directed  to  meet  on  the  18th  day  of  April, 
1001.  At  the  next  ensuing  session  of  the 
toard  the,  viewers  filed  their  report  to  the 
effect  that  the  proposed  highway  would  not 
be  of  public  utility.  Upon  the  filing  of  such 
report  the  petitioners  appeared  by  counsel, 
and  upon  their  unverified  motion  the  board 
set  aside  the  report  as  being  void  for  the 
reason  that  the  viewers  did  -not  meet  until 
the  22d  day  of  April,  1901,  when  the  precept 
served  upon  them  directed  them  to  meet  up- 
on the  18th  day  of  April.  Thereupon  the 
board  appointed  other  viewers,  who  report- 
ed favorably,  and  such  subsequent  proceed- 
ings were  had  as  that  the  road  was  ordered 
established,  etc.  After  the  second  Bet  of 
viewers  had  filed  their  report,  appellees  en- 
tered their  special  appearance,  and  moved 
that  the  appointment  of  the  last  viewers  be 
set  aside,  and  their  report  rejected,  and  that 
the  board  approve  the  report  of  the  first  set 
of  viewers.  This  motion  was  based  upon 
the  proposition  that  the  board  of  commis- 
sioners were  without  authority  to  appoint  the 
second  viewers  after  the  first  viewers  had 
reported  against  the  utility  of  the  proposed 
highway,  and  that  it  was  the  duty  of  the 
board  to  approve  the  report  of  the  first  view- 
ers and  dismiss  the  petition.  After  final  judg- 
ment was  entered  by  the  board  of  commis- 
sioners establishing  the  highway,  appellees 
appealed  to  the  court  below,  where  they  mov- 
ed that  the  cause  be  dismissed  on  the  ground 
that  all  subsequent  proceedings  after  the 
report  of  the  first  viewers  were  void  for  want 
of  jurisdiction.  This  motion  the  court  sus- 
tained, and  such  ruling  is  the  only  error  as- 
signed. 

The  single  question  for  decision  is  this: 
Was  the  action  of  the  first  viewers  void  be- 
cause they  did  not  meet  and  qualify  on  the 
day  named  in  the  precept?  If  it  was,  then 
the  action  of  the  board  in  setting  aside  their 


report  was  Justified,  for  then  it  would  be  as 
If  no  report  had  been  made.  It  is  well  to 
look  to.  the  statute  relating  to  the  proceedings 
in  locating  public  highways.  Section  6742, 
Burns'  Rev.  St.  1901,  provides  for  the  Ullug 
of  a  petition  and  the  giving  of  notice,  and 
makes  it  the  viuty  of  the  board  of  commis- 
sioners, upon  proof  of  notice,  to  "appoint 
three  persons  to  view  such  highway."  Sec- 
tion 6743,  Burns'  Rev.  St.  1901,  makes  it  the 
duty  of  the  auditor  to  issue  a  precept  to  the 
sheriff  commanding  him  to  notify  "such 
viewers  of  the  time,  place  and  object  of  their 
meeting.  Such  viewers  at  such  time,  after 
having  taken  an  oath,  *  *  *  shall  pro- 
ceed to  view  the  hlgbway  to  be  located,"  etc 
Section  6744,  Burns'  Rev.  St  1901,  provides 
that  such  viewers,  or  a  majority  of  them, 
"shall  make  a  report  of  their  proceedings  at 
the  ensuing  session  of  the  board,"  etc.  Sec- 
tion 6753,  Burns'  Rev.  St  1901,  provides 
that,  if  the  viewers  report  that  the  pro- 
posed highway  would  not  be  of  public  utili- 
ty, then  no  second  or  subsequent  petition 
shall  be  acted  upon  by  the  commission- 
ers, unless  the  petitioners  shall  first  file  a 
bond  with  approved  surety  conditioned  for 
the  payment  of  costs  should  the  viewers  re- 
port that  they  deem  the  proposed  highway 
to  be  of  no  public  utility.  If  that  part  of 
section  6743,  supra,  to  which  we  have  refer- 
red, is  mandatory,  then  there  is  some  basis 
for  appellants'  contention  that  the  action  of 
the  viewers  was  void  because  they  did  not 
meet  and  qualify  on  the  day  named  in  the 
precept  The  objection  made  to  the  report  of 
the  viewers,  as  indicated  by  appellants'  mo- 
tion, is  that  they  did  not  meet  on  the  day  and 
at  the  place  fixed  by  the  board.  The  viewers 
were  appointed  by  the  board  upon  the  author- 
ity of  section  6742,  Burns'  Rev.  St  1901,  and 
that  statute  gives  it  no  authority  to  name  the 
day  and  place  of  their  meeting.  The  board 
has  exhausted  its  authority  when  It  has  ap- 
pointed the  viewers.  It  has  been  ruled  that 
the  commissioners'  court  is  one  of  special  and 
limited  jurisdiction,  and  that  It  has  no  pow- 
er but  that  conferred  upon  it  by  statute,  and 
that  it  must  employ  such  power  in  the  mode 
prescribed.  Helms  et  al.  v.  Bell  et  al.,  156 
Ind.  502,  58  N.  E.  707.  It  has  power  to  estab- 
lish highways,  but  the  conditions  and  man- 
ner of  its  exercise  are  clearly  defined  by  stat- 
utes, and  must  be  substantially  observed,  or 
the  proceeding  becomes  a  nullity.  Helms  et 
al.  v.  Bell  et  al.,  supra.  As  the  board  of  com- 
missioners had  no  power  to  fix  a  day  and 
place  for  the  meeting  of  the  viewers,  that 
part  of  its  order  was  a  nullity.  Under  sec- 
tion 6748,  supra,  It  seems  to  be  the  duty  of 
the  auditor  to  fix  a  time  and  place  for,  and 
acquaint  them  with  the  object  of,  their 
meeting.  In  the  discharge  of  their  duties  as 
viewers  the  petitioners,  and  no  one  else,  have 
any  concern.  While  there  is  nothing  in  the 
statute  preventing  the  petitioners  from  being 
present  while  they  are  making  their  view, 
it  is  not  contemplated  that  they  should  be 
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present  They  certainly  have  no  right  to  at- 
tempt to  Influence  their  action  In  any  man- 
ner, for  they  are  appointed  as  disinterested 
parties,  and  assume  an  obligation  to  dis- 
charge their  duties  honestly  and  faithfully. 
The  statute  directing  the  auditor  to  issue  his 
precept  notifying  them  of  the  time,  place, 
and  object  of  their  meeting  must  be  regard- 
ed as  directory,  and  not  mandatory.  If  they 
do  meet,  take  an  oath,  discharge  their  duties, 
and  report  within  the  time  prescribed  by 
statute,  they  have  discharged  the  full  meas- 
ure of  their  duties  within  the  meaning  of  the 
statute.  Appellants,  in  their  motion  to  set 
aside  the  report,  wholly  failed  to  make  any 
showing  that  their  rights  were  prejudiced  by 
the  failure  to  meet  on  the  18th  of  April 
The  report  shows  that  they  did  qualify  as 
viewers,  and  fully  discharged  their  duties. 
It  is  not  even  contended  that  the  report  would 
have  been  different  If  they  had  met  on  the 
18th  instead  of  the  22d.  It  must  be  presum- 
ed that  they  exercised  their  best  judgment, 
and  acted  honestly. 

The  viewers  having  reported  that  the  pro- 
posed highway  would  not  be  of  public  utility, 
the  jurisdiction  of  the  commissioners'  court 
to  proceed  farther,  was  at  an  end,  with  two 
exceptions:  (1)  To  dismiss  the  petition,  and 
render  final  judgment  on  the  adverse  report. 
(2)  The  petitioners  might  have  filed  a  bond 
for  costs,  and  presented  a  new  petition,  and 
thereupon  other  viewers  might  have  been  ap- 
pointed. Section  6753,  supra;  McKee  v. 
Gould,  108  Ind.  107,  8  N.  E.  724;  Jones  v. 
Duffy,  119  Ind.  440,  21  N.  E.  348.  It  thus 
appears  that  appellants  had  a  complete  rem- 
edy, of  which  they  failed  to  avail  themselves. 
Upon  the  filing  of  a  report  of  viewers  de- 
claring that  a  proposed  highway  would  not 
be  of  public  utility,  It  is  the  duty  of  the  com- 
missioners' court  to  pronounce  Judgment 
upon  It,  and  dismiss  the  petition,  unless  the 
petitioners  avail  themselves  of  their  rights 
under  section  0753,  supra.  Such  report 
stands  in  the  same  relation  to  such  board 
as  the  verdict  of  a  Jury  to  the  court,  and  it 
Is  the  duty  of  the  board  to  pronounce  judg- 
ment upon  It,  except  In  cases  where  the 
statute  provides  differently.  There  are  two 
instances  in  which  authority  is  given  the 
board  of  commissioners  to  set  aside  the  re- 
port of  viewers  and  appoint  viewers,  and 
these  are  especially  provided  for  by  section 
0746  and  section  6750,  supra.  Where  the  re- 
port of  the  viewers  is  adverse  to  the  peti- 
tioners, the  board  of  commissioners  have  no 
right  to  set  aside  the  report  and  appoint  oth- 
er viewers.  This  question  is  settled  by  the 
case  of  Doctor  et  al.  v.  Hartman  et  aL,  74 
Ind.  221. 

Counsel  for  appellants  rely  upon  the  case 
of  Hobbs  et  al.  v.  Board,  etc.,  103  Ind.  575, 
3  N.  E.  263,  to  support  their  contention  that 
the  report  of  the  viewers  was  void  because 
they  did  not  meet  at  the  time  designated. 
That  case  arose  under  act  of  March  3,  1877 
(Act  1877,  p.  82,  c.  47),  providing  for  the  con- 


struction of  free  gravel  roads,  and  the  pro- 
visions of  the  statute  are  very  different  from 
those  relating  to  the  location  of  public  high- 
ways. By  section  1  of  the  act  power  was 
conferred  upon  the  board  of  commissioners 
to  construct  free  gravel  roads,  and  authorized 
the  viewers  appointed  by  the  board  to  assess 
damages  to  landowners,  etc.  By  section  2 
it  was  made  the  duty  of  the  board,  upon  the 
presentation  of  a  petition  and  filing  of  a 
bond,  to  appoint  three  disinterested  free- 
holders as  viewers  and  a  competent  surveyor 
or  engineer,  to  proceed  "upon  a  day  named 
by  the  commissioners,  to  examine,  view,  lay 
out  or  straighten  said  road,  as  In  their  opinion 
public  convenience  and  utility  require." 
The  same  section  also  provides  that  the  au- 
ditor shall  notify  such  viewers  and  surveyor 
of  the  time  and  place  of  their  meetings,  and 
also  to  give  notice,  which  said  notice  shall 
state  the  time  and  place  of  said  meeting, 
the  kind  of  improvements  asked  for,  the 
place  of  beginning,  intermediate  points,  if 
any,  and  the  place  of  termination.  Section 
3  prescribes  the  duties  of  the  viewers  and 
the  manner  of  the  assessment  of  damages  in 
favor  of  parties  affected  by  the  improvement 
The  necessity  of  the  meeting  of  the  viewers 
at  the  time  and  place  fixed  under  the  provi- 
sions of  the  statute  is  made  clear  by  what 
the  court  said  in  the  case  cited.  The  follow- 
ing language  is  used:  "Of  the  time  appoint- 
ed for  the  meeting  the  statute  imperatively 
requires  that  notice  shall  be  given,  and  no- 
tice is  always  a  fundamental  requisite  to  the 
validity  of  such  proceedings  as  those  de- 
scribed in  the  complaint."  The  statute  also 
provides  that  "it  shall  be  the  duty  of  such 
viewers  and  surveyor  or  engineer  to  meet 
at  the  time  and  place  specified  by  the  Com- 
missioners." Rev.  St.  1881,  IS  5092,  5093. 
See  sections  6855-6857,  Burns'  Rev.  St  1901. 
Continuing,  the  court  say:  "We  regard  the 
publication  of  notice  as  essential  to  the  va- 
lidity of  the  proceedings,  for  unquestionably 
it  is  a  jurisdictional  matter.  If  the  notice 
is  essential,  then  a  proceeding  that  frustrates 
its  purpose  and  renders  it  fruitless  cannot  be 
valid.  The  purpose  of  a  notice  Is  to  afford 
a  party  his  day  in  court,  and  to  give  him  a 
hearing  upon  the  matter  upon  which  an  ac- 
tion of  a  Judicial  character  is  to  be  taken. 
If  the  viewers  and  surveyor  do  not  meet  at 
the  time  designated,  the  notice  serves  no  use- 
ful purpose.  Quite  as  well  have  no  notice 
at  all  as  to  permit  the  viewers  to  disregard 
it  and  hold  their  meetings  at  a  time  dif- 
ferent from  that  designated  in  the  notice. 
The  landowners  were  not  bound  to  appear  at 
a  time  fixed  by  the  viewers,  and  of  which 
they  had  no  notice.  The  viewers  could  have 
no  jurisdiction  except  such  as  the  order  of 
the  commissioners  conferred,  and,  if  they  did 
not  meet  at  the  time  designated  In  the  order 
appointing  them,  and  in  the  notice  given  pur- 
suant to  that  order,  they  could  exercise  no 
jurisdiction  at  all."  The  holding  in  that 
case  that  It  was  necessary  for  the  viewers 
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to  meet  at  the  time  and  place  designated  by 
the  commissioners  and  the  notice  rests  upon 
the  proposition  that  notice  of  the  time  and 
place  Is  Indispensably  necessary  to  their  Ju- 
risdiction. In  a  proceeding  under  that  stat- 
ute a  landholder  affected  by  the  improvement 
had  a  right  to  appear  before  the  viewers  and 
present  his  grievances,  for  the  statute  pro- 
vides that  such  viewers  shall  not  be  required 
to  assess  damages  in  consequence  of  the  ap- 
propriation of  any  private  property,  etc., 
unless  the  owner  or  owners  "shall  have  filed 
ui-itten  application  with  said  viewers  giving 
a  description  of  the  premises,"  etc.  The  no- 
tice provided  for  in  section  6866,  supra,  be- 
ing section  2  of  the  act  of  March  3,  1877,  Is 
the  notice  that  confers  jurisdiction,  and  that 
is  what  the  court  had  reference  to  when  it 
said,  in  the  case  cited,  that  "the  purpose  of 
the  notice  is  to  afford  a  party  bis  day  in 
court,  and  to  give  him  a  hearing  upon  the 
matter  upon  which  an  action  of  a  judicial 
character  is  to  be  taken."  Not  so  here,  for 
Jurisdiction  of  all  parties  affected  was  ac- 
quired by  the  notice  of  the  pendency  of  the 
petition  and  when  it  would  be  presented  for 
hearing  and  action.  In  proceedings  to  estab- 
lish a  highway  all  parties  affected  have  their 
day  in  court  under  the  original  notice,  and 
those  who  claim  damages  on  account  of  the 
location  of  a  highway  cannot  be  heard  by 
remonstrance  until  after  the  original  view- 
ers have  filed  their  report,  and  then  such  re- 
port must  be  favorable.  As  above  suggest- 
ed, they  have  nothing  to  do  with  the  viewers, 
and  their  rights  cannot  possibly  be  prejudiced 
If  the  viewers  do  not  meet  and  qualify  at 
the  time  named  In  the  precept  The  pro- 
ceedings under  the  highway  statute  and  the 
free  gravel  road  statute  are  so  different  that 
they  are  easily  distinguished. 

These  considerations  lead  to  the  conclusion 
that  the  commissioners'  court  was  without 
jurisdiction  to  set  aside  the  report  of  the 
original  viewers,  it  being  against  the  public 
utility  of  the  proposed  highway,  and  to  ap- 
point other  viewers.  This  being  true,  all  sub- 
sequent proceedings  were  void. 

Judgment  affirmed. 


(» ind.  a.  tan 

HENRY  SCHOOL  TP.  OF  HENRY  COUN- 
TY, IND.,  v.  MEREDITH. 
(Appellate  Court  of  Iddiana.    Division  No.  1. 
March  18,  1904.) 

TEACHER'S  CONTRACT  —  STIPULATIONS  —  CON- 
6TBTJCTION — TRUSTEE'S  RIGHT  TO  TERMINATE 
CONTRACT— PLEADINGS—  COMPLAINT  —  ALLE- 
GATIONS— PAROL  EVIDENCE  —  APPEAL — BRIEF 
AND  ARGUMENT  OV  APPELLANT. 

1.  The  rights  of  the  parties  to  a  written  con- 
tract are  not  affected  by  parol  statements,  made 
at  the  time  of  its  execution,  materially  varying 
its  terms. 

2.  A  complaint,  in  an  action  by  a  teacher  to 
recover  on  the  contract  of  employment  the  com- 
pensation earned  for  teaching  the  term,  which 
alleged  that  without  any  cause  the  school  trus- 
tee violated  the  contract,  that  on  a  specified 
day  he  notified  the  teacher  that  the  school  would 


be  discontinued,  and  locked  the  doors  of  the 
Bchoolhouse,  and  refused  to  deliver  the  keys  to 
the  teacher  so  that  she  might  enter  the  school- 
house  and  continue  to  teach,  averred  that  the 
trustee  without  cause  prevented  the  teacher 
from  continuing  to  teach. 

3.  Where  a  teacher's  contract  for  a  term  of 
school  commencing  at  a  specified  date  does  not 
specify  the  length  of  the  term,  parol  evidence 
snowing  the  length  of  the  term  is  admissible. 

4.  The  stipulation,  in  a  contract  purporting 
to  employ  a  teacher  for  a  term  beginning  on 
a  specified  date,  that  it  "is  to  be  good  as  long; 
*  *  *  as"  the  trustee  sees  fit."  does  not  au- 
thorize the  trustee  to  terminate  the  contract 
arbitrarily  and  without  cause. 

■  5.  The  statement  of  points  In  appellant's  brief 
made  no  reference  to  a  motion  for  a  new  trial 
or  the  causes  therein  assigned,  but  the  points 
related  solely  to  the  complaint.  The  argument 
was  devoted  to  a  discussion  of  the  complaint 
with  reference  to  alleged  errors  occurring  on 
the  trial,  without  identifying  them  with  partic- 
ular assignments  of  error  in  the  motion  or  iu 
the  record.  Held  not  a  compliance  with  the 
rules  of  the  court  relating  to  the  briefs  and 
arguments  of  appellant. 

Appeal  from  Circuit  Court,  Henry  County; 
Jno.  M.  Morris,  Judge. 

Action  by  Nora  Meredith  against  the  Hen- 
ry school  township  of  Henry  county.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Fred  C.  Gause  and  William  A.  Brown,  for 
appellant  E.  H.  Bundy  and  Nation  &  Beard, 
for  appellee. 

BLACK,  J.  The  demurrer  of  the  appellant, 
Henry  school  township,  of  Henry  county, 
Ind.,  for  want  of  sufficient  facta,  to  the  com- 
plaint of  the  appellee,  Nora  Meredith,  was 
overruled.  In  the  complaint  it  was  alleged 
that  during  the  year  1901  Sanford  W.  Comp- 
ton  was,  and  he  still  Is,  the  duly  elected, 
qualified,  and  acting  trustee  of  the  school 
corporation,  and  August  28, 1901,  he,  by  writ- 
ten contract,  duly  entered  of  record,  and 
signed  by  the  appellee  and  Compton,  as  such 
school  trustee,  employed  the  appellee  to  teach 
the  common  school  at  District  No.  9,  in  Hen- 
ry township,  Henry  county,  Ind.,  during  the 
school  term  commencing  September  9,  1901, 
at  the  sum  of  $2  per  day.  A  copy  of  the  con- 
tract was  exhibited  with  the  complaint  By 
its  terms  the  appellee  agreed  to  teach  that 
school  for  the  term  commencing  September 
9,  1901,  for  the  consideration  of  $2  per  day, 
"to  be  paid  thirty  dollars  per  month  and 
balance  end  of  term,"  and  faithfully  to  per- 
form all  the  duties  of  teacher  of  the  school. 
A  number  of  duties  to  be  performed  by  her 
were  specified.  The  contract  then  proceeded 
as  follows:  "This  contract  is  to  hold  good  as 
long  as  there  is  twelve  pupils  or  more,  or  as 
said  trustee  sees  fit  The  said  trustee  agrees 
to  keep  the  school  building  in  good  repair) 
and  to  furnish  the  necessary  fuel,  furniture, 
apparatus,  books  and  blanks,  and  such  other 
appliances  as  may  be  necessary  for  the  syste- 
matic and  proper  conduct  of  said  school. 
And  the  said  trustee,  for  and  in  behalf  of 

H  3.  See  Evidence,  vol.  20,  CwL  Dig.  {  1881, 
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said  township,  further  agrees  to  pay  the  said 
Nora  Meredith  for  services,  as  teacher  of 
said  school,"  a  sum  equal  to  the  whole  num- 
ber of  days  taught,  at  the  rate  of  the  above- 
named  sum  per  day,  "when  the  said  teacher 
shall  have  filled  all  the  stipulations  of  this 
contract."  The  contract  contained  a  proviso 
as  follows:  "Provided,  that  in  case  the  said 
Nora  Meredith  shall  be  dismissed  from  said 
school  by  said  trustee,  or  his  successor  In 
office,  for  incompetency,  crueltyt  gross  immo- 
rality, neglect  of  business,  or  a  violation  of 
any  of  the  stipulations  of  this  contract,  or 
in  case  her  license  should  be  annulled  by  the 
county  superintendent  or  state  superintend- 
ent, she  shall  not  be  entitled  to  any  compen- 
sation after  notice  of  dismissal  or  notice  of 
annulment  of  license."  It  was  further  alleged 
in  the  complaint  that  at  the  date  of  the  con- 
tract the  appellee  was  a  regular'  licensed 
teacher  of  said  county,  and  held  the  neces- 
sary license  and  certificate  from  the  county 
superintendent  of  schools  of  said  county, 
which  license  was  in  force  on  and  after  Sep- 
tember 9, 1901,  and  never  was  revoked  or  an- 
nulled; that  at  the  time  of  making  the  con- 
tract the  trustee  represented  to  the  appellee 
that  there  were  19  children  of  school  age  in 
the  district,  17  of  whom  would  attend  the 
school  there,  and  that  the  term  of  school  in 
that  district  would  be  of  seven  months'  du- 
ration, and  that,  should  nearly  all  of  the 
school  children  of  the  district  become  affected 
with  any  contagious  disease,  it  would  be  nec- 
essary to  discontinue  the  school,  and  for  the 
purpose  of  closing  the  school  in  that  event 
it  would  be  necessary  to  insert,  and  he  did 
insert,  in  the  contract,  the  words:  "This  con- 
tract is  to  hold  good  as  long  as  there  is  12 
pupils  or  more,  or  as  said  trustee  sees  fit." 
It  was  alleged  thafon  September  9, 1901,  the 
appellee  entered  upon  the  work  of  teaching 
the  school  under  the  contract,  and  continued 

teaching  until  the day  of  October,  1901; 

that,  soon  after  she  commenced  to  teach  the 
school,  the  trustee  solicited,  requested,  and 
persuaded  the  parents  of  a  number  of  the 
school  children  in  the  district  to  send  their 
children  to  a  school  outside  of  that  school 
district,  in  order  to  keep  these  children  from 
attending  the  school  taught  by  the  appellee, 
and  in  order  to  keep  the  number  of  children 
attending  the  school  taught  by  her  at  a  less 

number  than  12;    that  on  the day  of 

October,  1901,  the  trustee  informed  the  ap- 
pellee that  the  school  would  be  discontinued 
from  that  date,  and  as  teacher  of  the  school 
she  had  no  further  duties  to  perform;  that  he 
then  caused  the  doors  of  the  schoolhouse  to 
be  locked,  and  the  keys  to  be  turned  over  to 
him,  and  refused  to  deliver  the  same  to  her, 
so  that  she  might  enter  the  schoolhouse  and 
continue  teaching  the  school;  that  she  was 
not  dismissed  from  the  school  by  the  trustee 
for  incompetency,  cruelty,  gross  immorality, 
neglect  of  business,  or  a  violation  of  any  of 
the  stipulations  of  the  contract;  that  he 
brought  against  her  no  charge  or  accusation 


of  inability,  Incompetency,  or  other  charge, 
but,  without  any  cause  whatever,  he  violated 
the  contract  "as  aforesaid";  that  the  school 
was  not  closed  or  discontinued  by  the  trustee 
on  account  of  any  contagious  or  other  disease 
among  the  children  of  the  school  district; 
that  she  demanded  possession  of  the  keys  to 
the  schoolhouse,  and  demanded  that  she  be 
allowed  to  enter  the  same  and  to  continue 
teaching  the  school  for  the  remainder  of  the 
term,  to  wit,  110  days,  but  said  demands 
were  refused  by  the  trustee;  that  she  was 
ready,  able,  and  willing  to  teach  the  school 
the  remainder  of  the  term,  but  the  trustee  de- 
nied her  that  privilege,  and  prevented  her 
from  teaching  the  school  the  remainder  of 
the  school  term;  that  during  the  time  she 
was  prevented  from  teaching  the  school  she 
endeavored  to  secure  other  employment,  but 
could  not  and  did  not  earn  anything;  that  on 

the day  of  October,  1901,  the  appellant 

paid  on  the  contract  the  sum  of  $30;  that 
there  was  due  and  unpaid  on  the  contract 
the  sum  of  $300;  "wherefore  the  plaintiff  de- 
mands judgment  for  three  hundred  dollars, 
and  for  all  other  proper  relief." 

The  complaint  proceeds  upon  the  contract 
of  employment,  to  recover  the  whole  compen- 
sation that  would  have  been  earned  for  teach- 
ing during  the  entire  term,  upon  the  ground 
that,  so  far  as  the  service  agreed  upon  was 
not  actually  rendered,  performance  was  pre- 
vented by  the  appellant,  without  right  to  do 
so,  the  appellee  having  been  at  all  times* 
ready  and  willing  to  teach,  and  having  been 
unable  to  obtain  other  remunerative  employ- 
ment. The  pleading  contains  many  aver- 
ments of  inconclusive  matter.  It  is  not 
shown  that  the  representation  of  the  trustee 
concerning  the  number  of  children  of  school 
age  in  the  district  was  false.  So  far  as  any 
statements  alleged  to  have  been  made  at  the 
time  of  the  execution  of  the  written  contract 
materially  varied  any  of  the  provisions  of 
the  writing,  they  cannot  be  regarded  as  af- 
fecting the  rights  of  the  parties. 

There  is  an  averment  that  the  trustee  so- 
licited, requested,  and  persuaded  parents  to 
send  their  children  to  another  school,  but  it 
is  not  shown  that  he  did  so  fraudulently,  or 
by  means  of  any  false  accusations  or  repre- 
sentations concerning  the  appellee  or  the 
school  which  she  was  teaching,  and  it  does 
not  appear  that  the  trustee  thus  influenced  or 
caused  any  children  to  go  to  the  other  school, 
or  diminished  the  attendance  at  appellee's 
school.  It  is  not  shown  how  many  pupils  at- 
tended her  school  at  any  time,  or  that  it  was, 
by  anything  done  by  the  trustee,  reduced  in 
number  below  12  pupils,  or  to  any  extent. 
It  does  not  appear  from  the  pleading  that 
any  representation  or  statement  of  matter 
of  fact  to  the  appellee,  or  any  conduct  of  his 
with  reference  to  other  persons,  was  injuri- 
ous, or  constituted  or  produced  a  cessation  of 
her  actual  service.-  It  is  not  shown  that  the 
sum  of  $30  paid  her  was  the  only  sum  paid 
her  on  the  contract. 
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A  number  of  matters  are  mentioned  which 
it  is  alleged  were  not  grounds  or  reasons  for 
dismissal  or  discontinuance.  It  1b  alleged 
that  "without  any  cause  whatever  said  trus- 
tee violated  ,  said  contract  as  aforesaid." 
This  may  be  regarded  as  referring  to  the  ac- 
tion of  the  trustee  in  Informing  the  appellee 
that  the  school  would  be  discontinued  'from 
the  time  of  his  giving  the  information,  and 
that  the  appellee  had  no  further  duties  to 
perform  as  a  teacher  of  the  school,  and  his 
action  in  causing  the  doors  of  the  school- 
house  to  be  locked  and  the  keys  to  be  turned 
over  to  him,  and  his  refusal  to  deliver  the 
keys  to  her  so  that  sbe  might  enter  the 
schoolhonse  and  continue  to  teach.  The  com- 
plaint may  be  treated  as  averring  that  the 
trustee  did  thus  without  any  cause  whatever. 

The  length  of  the  period  of  employment 
was  not  specified  in  the  contract,  but  it  pur- 
ported to  be  a  contract  of  employment  of 
the  teacher  for  a  term  of  school  commencing 
at  a  specified  date,  and  we  think  the  written 
contract  in  this  regard  might  be  aided  and 
explained  by  parol  evidence  showing  the  act- 
ual length  of  the  term.  The  appellee's  per- 
formance of  the  contract  could  not  rightfully 
be  thus  interrupted  and  terminated  by  her 
employer  without  any  cause  whatever,  unless 
It  can  properly  be  held  that  such  right  was 
derivable  from  the  reservation  in  the  contract 
In  the  words,  "This  contract  is  to  hold  good 
as  long  *  *  *  as  the  trustee  sees  fit"  To 
constitute  a  contract,  there  must  be  a  sub- 
sisting agreement  between  at  least  two  par- 
ties. The  agreement  must  be  binding  upon 
both  parties.  An  agreement  which  is  not  to 
bold  except  as  one  of  the  parties  sees  fit 
would  not  be  a  contract  It  cannot  be  sup- 
posed that  the  parties  executed  a  written 
agreement  containing  formal  stipulations  on 
the  part  of  each  contracting  party,  with  the 
intention  of  accomplishing  such  a  futile  re- 
sult It  cannot  be  concluded  that  by  the  in- 
sertion of  such  words  it  was  contemplated  by 
both  the  trustee  and  the  teacher  that,  on  any 
day  after  the  latter  had  entered  upon  the 
service  for  the  term,  the  former,  arbitrarily 
and  through  caprice  or  prejudice,  or  without 
any  reason  or  cause  whatever,  could  termi- 
nate the  service  under  the  contract  at  once, 
and  thereby  cut  off  the  contemplated  compen- 
sation. To  regard  him  as  having  a  right  to 
end  performance  under  the  contract  there 
must  be  some  fitness  in  his  act— at  least  such 
an  occasion  for  such  action  as  to  render  his 
conduct  referable  to  tbe  exercise  of  a  sound 
official  discretion,  though  without  the  con- 
sent of  the  teacher.  Therefore  tbe  complaint 
seems  to  be  sufficient  to  put  the  appellant  to 
Its  answer. 

Issues  were  formed,  upon  a  trial  of  which 
by  jury  a  verdict  in  favor  of  the  appellee 
was  returned.  The  overruling  of  tbe  appel- 
lant's motion  for  a  new  trial  is  assigned  as 
error.  So  far  as  the  appellant  has.  sought 
(o  present  to  this  court  alleged  errors  occur- 
ring upon  the  trial,  there  has  not  been  ade- 
'Rehearlng   denied.    Transfer 


quate  compliance  with  the  rules  of  this  court 
relating  to  the  appellant's  brief  and  argu- 
ment Under  the  statement  of  points  In  the 
brief,  the  appellant  makes  no  reference  to 
the  motion  for  a  new  trial  or  the  causes  there- 
in assigned,  but  the  points  stated  relate  solely 
to  the  complaint  The  argument  is  devoted 
in  part  to  a  discussion  of  the  complaint  with 
references  to  alleged  errors  occurring  on  tbe 
trial,  without  any  attempt  to  identify  them 
with  particular  assignments  in  the  motion, 
or  any  reference  to  such  assignments  in  the 
record.  In  this  way  reference  is  made  to  two 
of  a  large  number  of  instructions  given,  the 
only  assignment  in  the  motion  ascribing  error 
in  the  giving  of  instructions  being  directed 
to  all  the  instructions  jointly.  There  is  in- 
termingled in  the  argument  a  recital  of  some 
of  the  evidence,  and  mention  of  exceptions 
to  the  admission  of  certain  evidence,  without 
reference  to  tbe  motion  for  a  new  trial,  or  to 
any  of  the  assignments  of  causes  therein,  in 
tbe  record.  The  same  is  true  of  instructions 
offered  by  the  appellant  and  rejected,  stat- 
ing that  the  evidence  was  not  sufficient  to 
entitle  the  appellee  to  recover,  and  directing 
a  verdict  for  the  appellant  The  appellee 
was  entitled,  at  least  to  recover  for  the  time 
of  her  actual  service  at  the  stipulated  rate 
of  compensation.  To  ascertain  with  neces- 
sary certainty  that  there  were  any  available 
errors  upon  the  trial  would  require  this  court 
to  perform  the  work  of  the  attorneys  for  the 
appellant  and  would  involve  an  ignoring  of 
the  requirements  of  the  rules  of  this  court 
relating  to  the  appellant's  brief  and  argu- 
ment 
Judgment  affirmed. 


(S3  Ind.  App.  S69) 

INDIANA  NATURAL  GAS  ft  OIL  CO.  ▼. 
GRANGER.1 

(Appellate  Court  of  Indiana.    Division  No.  1. 
March  17,  1004.) 

UINE8   AND   MINEBAI.S— LEASES—  CONSTRUCTION 
— CONSIDERATION— TERMINATION. 

1.  In  construing  a  contract,  the  court  will,  if 
possible,  give  effect  to  nil  its  parts,  and  its  true 
morning  will  be  determined  from  a  consideration 
of  its  provisions  taken  together  as  a  whole. 

2.  An  oil  and  gas  lease  for  12  years,  and  so . 
long  thereafter  as  petroleum  "can  be  produced 
in  paying  quantities,  or  the  paymeuts  herein- 
after provided  for  are  made  in  accordance  with 
conditions  attaching  hereto,"  by  which  the  lessee 
agreed  to  commence  operations  for  drilling  with- 
in one  year,  or,  in  lieu  thereof,  to  pay  to  the 
lessor  f'JO  a  year,  and  to  give  the  lessor  one- 
eighth  of  all  petroleum  or  mineral  substances 
produced,  or  $100  a  year  for  the  gas  from  each 
well,  contemplated,  as  the  actual  consideration, 
the  development  of  the  property,  and  not  the 
mere  pnyment  of  the  small  annual  rental,  and 
the  lessee  could  not,  merely  by  making  the  an- 
nual payments,  hold  the  premises  longer  than 
12  years  without  drilling  or  commencing  to  drill 
a  well,  but  could  only  hold  the  premises  after 
12  years  if  oil  and  gas  could  be  produced  in 
paying  quantities,  and  on  payment  of  royalties 
and  rentals. 

U  S.  Be*  Mines  and  Minerals,  vol.  Si,  Cent  Dig.  | 
too. 


to  .Supreme  Court  dented. 
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Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paulus,  Judge. 

Action  by  Charles  F.  Granger,  trustee, 
against  the  Indiana  Natural  Gas  &  Oil  Com- 
pany. From  a  Judgment  fox  plaintiff,  defend- 
ant appeals.    Affirmed. 

W.  O.  Johnson,  Blacklidge,  Shirley  &  Wolf, 
and  Foster  Davis,  for  appellant  St  John  & 
Charles,  for  appellee. 

ROBINSON,  J.  Suit  by  appellee  to  cancel 
a  gas  and  oil  lease.  In  the  second  paragraph 
of  complaint  appellee  avers  that  he  Is  now, 
and  since  1892  has  been,  the  owner  and  in 
possession  of  certain  described  land;  that  on 
April  14,  1888,  Elizabeth  Morgan,  the  then 
owner,  with  her  husband,  executed  and  de- 
livered to  the  assignor  of  appellant  a  certain 
Instrument  or  lease.  The  lease  recited  that 
the  lessors,  their  heirs  and  assigns,  for  and  in 
consideration  of  the  sum  of  $10  to  them  paid, 
the /receipt  of  which  Is  acknowledged,  and 
for  the  further  consideration  thereinafter 
mentioned,  and  on  account  of  covenants  there- 
inafter contained,  lease  to  the  lessee,  his  heirs 
and  assigns,  two  acres  of  a  certain  tract  of 
land,  which  tract  and  the  two-acre  tract  are 
described,  "for  the  purpose  and  with  the  ex- 
clusive right  of  drilling  and  mining  and  op- 
erating for  petroleum,  gas  or  any  mineral  sub- 
stances on  said  land  and  appropriating  the 
said  products  so  obtained  to  his  [the  lessee] 
own  use  and  benefit  except  as  hereinafter 
provided,  and  removing  the  same  from  said 
land,-  for  the  term  of  twelve  years  and  so  long 
thereafter  as  petroleum  or  mineral  substances 
can  be  produced  in  paying  quantities,  or  the 
payments  hereinafter  provided  .for  are  made 
according  to  the  terms  and  conditions  attach- 
ing thereto."  The  lessee  is  given  the  priv- 
ilege of  using  from  the  premises  sufficient 
wood  and  water  to  conduct  drilling  and  min- 
ing operations,  to  erect  upon  and  move  from 
the  premises  buildings,  machinery,  tanks,  pipe 
lines,  and  other  property  necessary  for  such 
business,  and  a  right  of  way  to  the  places  of 
drilling,  lessee  to  pay  all  damages  to  grow- 
ing crops.  The  lessee  agrees  to  give  the  lessor 
one-eighth  of  all  petroleum  or  mineral  sub- 
stances produced,  or,  if  gas  alone  should  be 
found  in  sufficient  quantities  and  under  cir- 
cumstances making  it  profitable  to  pipe  the 
same  to  other  localities,  the  lessee  6hali  pay 
to  the  lessor  $100  per  annum  for  the  gas  from 
each  well  when  so  utilized,  and  sufficient  gas 
to  beat  and  light  the  dwelling  on  the  prem- 
ises, such  payment  to  be  accepted  by  the 
lessor  as  a  full  consideration  and  in  lieu  of 
any  other  royalty.  The  lessors  further  cove- 
nant and  agree  with  the  lessee,  his  heirs  and 
assigns,  "neither  by  themselves  nor  by  any 
other  person  or  persons,  company  or  corpora- 
tion, In  any  way  or  manner,  to  cause  or  suffer 
the  rights  herein  granted  on  said  two  acres  to 
be  executed  on  the  balance  of  the  land  de- 
scribed herein,  so  long  as  this  agreement  as 
to  said  two  acres  remains  in  force";  the  les- 


sor to  have  the  use  of  the  land  for  tillage. 
The  lessee  agrees  "to  commence  operations 
for  said  drilling  or  mining  purposes  within 
one  year  from  the  execution  of  this  lease, 
or  in  lieu  thereof  for  delay  in  commencing 
such  operations,  and  as  a  consideration  for 
the  agreements,  contained  herein,  thereafter  to 
pay  to  the  said  party  of  the  first  part  [the 
lessor]  twenty  dollars  per  annum,  payable  In 
advance  on  the  14th  day  of  April  in  each 
year,  until  such  operations  are  commenced 
and  a  well  completed";  a  deposit  to  the  credit 
of  the  lessor  in  a  bank  named  to  be  considered 
a  payment  under  the  terms  of  the  lease. 
Should  the  lessee  fail  to  make  such  payments, 
or  either  of  them,  within  30  days  from  the 
time  the  same  is  due,  then  the  lease  to  be 
null  and  void.  The  lease  was  duly  acknowl- 
edged and  recorded.  It  Is  further  averred 
that  appellant  became  the  owner  of  the  lease 
by  assignment  In  1890,  and  claims  to  have 
some  interest  In  the  land  on  account  of  the 
lease;  that  at  no  time  since  the  execution 
of  the  lease  has  the  lessee,  nor  those  claiming 
under  him, '  Including  appellant  taken  any 
possession  of  the  land,  and  no  well  has  been 
drilled  thereon;  that  appellant  caused  to  be 
paid  the  sum  of  $20  per  year  for  the  period 
of  12  years,  and  that  the  same  was  received 
by  appellee,  and  those  under  whom  he 
claims,  for  the  12  years;  that  the  $20  per  year 
was  received  by  appellee  from  appellant  as 
payment  for  the  privilege  of  entering  thereon 
by  appellant  to  prospect  for  oil  or  gas  during 
the  period  of  one  year,  for  which  the  pay- 
ments were  made,  and  for  no  other  purpose; 
that,  at  the  end  of  the  12  years,  no  possession 
having  been  taken  and  no  well  drilled,  appel- 
lee refused  to  receive  any  further  payments, 
and  so  notified  appellant  and  the  bank  that 
he  would  not  receive  any  further  rental  on 
the  lease,  but  that  he  had  elected  to  terminate 
the  same;  that  the  last  $20  accepted  was  on 
the  14th  day  of  April,  1899,  which  continued 
the  lease  in  force  until  April.  14,  1900;  that 
the  lease  is  null  and  void,  because  the  term 
for  which  It  was  given  has  expired,  and  no 
well  for  oil  or  gas  has  been  drilled;  and  that 
the  same  should  be  canceled  of  record.  Pray- 
er that  the  lease  be  declared  void,  and  a  com- 
missioner appointed  to  cancel  the  same  of 
record.  A  demurrer  to  this  paragraph  of  com- 
plaint was  overruled.  Appellant's  second 
paragraph  of  answer  admits  the  execution  of 
the  lease,  and  alleges  that  by  the  terms  of  the 
lease  It  should  continue  in  force  as  long  as  ap- 
pellant should  continue  to  make  the  payments 
agreed  upon;  that  a  deposit  in  the  bank 
named  should  be  considered  a  payment  under 
the  terms  of  the  lease;  that  appellant  has 
at  all  times  made  the  payments  required  by 
the  lease  on  or  before  the  14th  day  of  April 
each  year;  and  that  all  payments  were  made 
that  were  due  prior  to  the  beginning  of  this 
action,  according  to  the  terms  of  the  lease,  by 
depositing  the  payments  In  the  bank  named 
in  the  lease  at  the  times  mentioned  In  the 
lease,  and  that  nothing  is  due  appellee.    To 
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this  answer  a  demurrer  was  sustained.  The 
complaint  in  this  case  was  filed  April  16, 
1902. 

It  is  a  well-settled  rule  that  in  construing 
a  contract  the  court  will,  If  possible,  give  ef- 
fect to  all  Its  parts,  and  that  Its  true  mean- 
ing will  be  determined  from  a  consideration 
of  all  its  provisions  taken  together  as  a  whole. 
While  the  lease  contains  a  stated  considera- 
tion of  $10,  yet  it  is  manifest  that  the  sub- 
stantial consideration  that  moved  the  grantor 
to  execute  the  lease  was  the  hope  of  profits 
or  royalties  if  gas  or  oil  should  be  found. 
Gadbury  v.  Ohio,  etc.,  Qas  Co.  (Ind.  Sup.) 
67  N.  E.  258.  It  Is  quite  true  that  it  Is  not 
the  duty  of  the  court  to  make  a  contract  for 
parties,  nor  can  the  court,  in  the  absence  of 
fraud  or  bad  faith,  relieve  a  party  from  an  im- 
provident contract  that  he  had  voluntarily  en- 
tered Into.  But  a  consideration  of  the  whole 
lease  shows  very  clearly  that  It  was  the  in- 
tention of  both  parties  to  develop  the  land  for 
gas  and  oil.  The  lessor  leases  the  land  to 
the  lessee  for  the  purpose  and  with  the  ex- 
clusive right  of  drilling,  mining,  and  operat- 
ing for  oil  and  gas,  and  this  extends  to  the 
whole  40-acre  tract,  "for  the  term  of  twelve 
years,  and  so  long  thereafter  as  petroleum  or 
mineral  substances  can  be  produced  in  pay- 
ing quantities,  or  the  payments  hereinafter 
provided  for  are  made  according  to  the  terms 
and  conditions  attaching  thereto."  The  lessee 
agreed  to  commence  operations  for  drilling 
and  mining  purposes  within  one  year  from 
the  execution  of  the  lease,  or,  "In  lieu  there- 
of, for  delay  In  commencing  such  operations, 
and  as  a  consideration  for  the  agreements  con- 
tained herein,  thereafter  pay"  to  the  lessor 
twenty  dollars  per  year  In  advance,  until  such 
operations  are  commenced  and  a  well  com- 
pleted. Why  did  the  parties  Insert  the  12- 
year  clause!  Appellant's  argument  is  that 
during  the  12  years  It  was  bound  to  pay  the 
rental,  and  after  the  12  years  it  could  pay  it 
or  not,  at  its  option.  But  does  the  lease  give 
the  appellant  an  option  for  an  Indefinite  time 
to  either  put  down  a  well  or  pay  the  $20  per 
annum?  Is  the  instrument  an  option  merely, 
and  the  $20  a  year  the  price  of  It?  If  so,  why 
was  anything  said  In  the  lease  about  when  op- 
erations should  commence,  and  why  was  the 
stipulated  payment  to  be  made  "until"  such 
operations  are  commenced  and  a  "well  com- 
pleted"? It  Is  not  necessary  to  inquire  wheth- 
er the  lessor  was  bound  to  let  the  lessee  hold 
the  land  for  12  years  without  attempting  to 
develop  it,  because  it  was  held  by  the  lessee 
for  12  years,  and  the  payments  for  delay  were 
accepted  by  the  lessor.  But,  giving  effect  to 
all  the  provisions  contained  in  the  lease,  we 
think  a  reasonable  and  equitable  Interpreta- 
tion is  that  the  lessee,  by  making  the  annual 
payments,  could  not  hold  the  premises  longer 
than  .12  years  without  drilling  or  commencing 
to  drill  a  well,  and  that  the  lessee  could  hold 
the  premises  as  long  beyond  the  12  years  as 
oil  and  gas  could  be  produced  In  paying 
quantities,  upon  payment  of  the  royalties  and 


well  rentals.  It  was  manifestly  Intended  that 
the  property  should  be  developed,  and  that  it 
should  be  developed  within  a  certain  time. 
We  think  this  construction  gives  effect  to 
what  was  manifestly  ,the  controlling  intention 
of  the  parties.  In  Western,  etc.,  Gas  Co.  v. 
George,  161  Pa.  47,  28  Atl.  1004,  with  a  lease 
almost  identical  with  that  at  bar,  and  where 
the  term  was  2  Instead  of  12  years,  the  court 
said:  "The  continuance  of  the  lease  beyond 
the  definite  term  was  contingent  upon  the 
finding  of  oil  or  gas  In  paying  quantities,  and 
on  the  payment  to  the  lessor  in  such  case  of 
his  share  of  the  oil  produced,  or  the  stipu- 
lated sum  for  each  well  from  which  gas  was 
obtained  and  sold.  The  primary  and  essen- 
tial condition  to  any  extension  of  the  lease 
after  the  lapse  of  two  years  from  its  date  was 
the  finding  of  oil  or  gas  in  paying  quantities 
within  that  time,  and  the  secondary  condition 
was  that  the  rent  reserved  for  the  oil  or  gas 
found  should  be  paid  in  conformity  with  the 
covenants  In  relation  thereto."  See  Federal 
Oil  Co.  v.  Western  Oil  Co.  (O.  C.)  112  Fed. 
373;  Consumers'  Gas  Trust  Co.  v.  Littler 
(Ind.  Sup.  No.  20,246,  decided  March  16, 1904) 
70  N.  B.  363. 
Judgment  affirmed. 


02  lad.  A.  006) 

STATE,  to  Use  of  CRAM,  Drainage  Com'r,  v. 

ELLIOTT  et  al.  , 

(Appellate  Court  of  Indiana.   Division  No.  1. 

March  17,  1904.)  , 

DBA1NAQE— BENEFITS— ASSESSING  LAND  IN  AN- 
OTHER COUNTY. 

1.  Though  a  drainage  ditch  is  all  in  one  coun- 
ty, in  which  proceedings  to  establish  it  orig- 
inated, the  circuit  court  of  that  count;  has  ju- 
risdiction to  assess  benefits  to  lauds  in  an  ad- 
joining county  benefited  thereby.  > 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; A.  C.  Capron,  Judge. 

Action  by  the  state,  to  the  use  of  Quincy 
Cram,  drainage  commissioner,  against  David 
A.  Elliott  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Reversed. 

Geo.  W,  Beeman,  Jaa  C.  Fletcher,  H.  A. 
Logan,  C.  W.  Miller,  Atty.  Gen.,  L.  G.  Roths- 
child, O.  C.  Hadley,  and  W.  O.  Geake,  for 
appellant    W.  B.  Hess,  for  appellees. 

HENLEY,  C.  J.  This  action  was  commen- 
ced by  appellant  to  enforce  the  payment  of  a 
ditch  assessment.  The  question  presented 
for  determination  by  this  appeal  is,  had  the 
circuit  court  of  Stark  county,  Ind,  jurisdic- 
tion to  assess  benefits  to  lands  situated  In 
Marshall  county,  Ind.?  The  question  was 
presented  by  an  answer  which  was  held  suf- 
ficient as  against  appellant's  demurrer  ad- 
dressed thereto. 

The  facts,  as  we  gather  them  from  the  rec- 
ord In  this  appeal,  are  that  the  ditch,  for  the 
construction  of  which  the  land  In  Marshall 
county  was  assessed,  was  wholly  located  in 
the   adjoining  county   of   Stark;    that  the 
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source  of  the  ditch  was  bo  near  to  the  coun- 
ty line  dividing  the  counties  of  Stark  and 
Marshall  that  Its  effect  was  to  drain  and 
benefit  lands  In  Marshall  county,  and  the 
lands  so  benefited  were  assessed  for  the  con- 
•traction  of  the  ditch. 

We  think  the  Supreme  Court  has  settled 
the  question  presented  by  this  appeal  In  fa- 
vor of  appellant  In  Crist  v.  The  State  ex 
rel.  Whltmore,  etc.,  97  Ind.  SS8,  the  court 
held  that  the  commissioner  of  drainage  of 
Huntington  county  bad  authority  to  assess 
lands  in  Grant  county  affected  by  a  ditch 
constructed  in  Huntington  county,  the  court 
saying:  "The  further  point  Is  made  that 
the  commissioner  of  drainage  of  Huntington 
county  had  no  authority  to  assess  land  af- 
fected by  such  ditch  in  Grant  county.  We 
think  otherwise.  The  statute  clearly  author- 
izes the  construction  of  a  ditch,  affecting 
lands  In  different  counties,  by  a  single  com- 
missioner of  drainage."  To  the  same  effect, 
see,  also,  Denton  et  al.  v.  Thompson.  130  Ind. 
446,  35  N.  E.  264;  sections  6623,  5623,  5027, 
6629,  Burns'  Rev.  St  1001.  The  case  of  Den- 
ton v.  Thompson,  supra,  holds  that  whether 
the  construction  of  a  public  drain  be  under 
the  authority  of  the  circuit  court  or  of  boards 
of  commissioners,  if  the  drain  extends  Into 
two  or  more  counties,  it  must  be  considered 
as  a  nnlt  throughout  its  whole  extent  and 
the  proceeding  must  be  under  one  author- 
ity. This  must  necessarily  be  the  mode  of 
procedure,  because,  if  mora  than  one  board 
of  commissioners  or  court  could  take  juris- 
diction of  different  parts  of  a  drain,  one  court 
or  board  of  commissioners  might  order  its 
construction,  while  another  might  determine 
that  the  part  of  the  drain  over  which  It  bad 
Jurisdiction  should  not  be  established,  and 
thus  defeat  the  whole  purpose  of  the  law. 
The  same  reasoning  must  prevail  where  the 
source  of  the  drain,  all  of  which  is  construct- 
ed In  one  county,  is  so  close  to  an  adjoining 
county  as  to  beneficially  affect  lands  lying 
In  the  adjoining  county.  -  If  this  were  not 
true,  the  lands  benefited  in  the  adjoining 
county  would  escape  their  just  share  of  the 
expense  of  constructing  the  drain.  It  has 
never  been  doubted,  in  actions  for  partition, 
that  the  court  In  the  county  where  the  action 
was  commenced,  and  in  which  a  part  of  the 
real  estate  sought  to  be  affected  by  the  pro- 
ceedings was  situated,  had  jurisdiction  to  try 
and  determine  the  action,  eyen  though  lands 
In  many  other  counties  In  the  state  were  in- 
cluded. The  court  In  which  the  proceeding 
la  commenced  has  and .  retains  Jurisdiction 
over  all  lands, affected  by  the  action,  and  this 
was  what  the  Legislature  Intended  should 
be  the  effect  of  the  statutes  authorizing  the 
construction  of  public  drains.  The  action  to 
collect  a  ditch  assessment  must  be  brought 
In  the  county  where  the  land  affected  is  sit- 
uated. Dowden  v.  The  State  ex  rel.,  106 
Ind.  157,  6  N.  B.  136.  This  the  appellant  has 
done.  But  the  jurisdiction  to  assess  benefits 
upon  all  lands  affected  by  the  construction 


of  a  drain,  like  the  one  In  the  case  at  bar, 
whether  the  lands  be  in  one  or  more  coun- 
ties, must  be  in  the  drainage  commissioner 
of  the  court  or  board  of  commissioners  of 
the  county  in  which  the  proceeding  to  estab- 
lish the  drain  originated.  The  demurret  to 
the  second  paragraph  of  appellee's  answer 
should  have  been  sustained. 
.  Judgment  reversed,  with  instructions  to  the 
trial  court  to  sustain  the  demurrer  to  the 
second  paragraph  of  answer,  and  for  fur- 
ther proceeding  In  accordance  with  this 
opinion. 

(S3  lad.  App.  zso 
BARIDEN  v.  RARIDEN.* 
(Appellate  Court  of  Indiana,   Division   No.  1. 
March  15,  1904.) 

DIVOBCB— ALIMONY—  BEMABSIAOB— APPEAL* 

1.  It  being  within  the  power  of  the  Appellate 
Court,  on  appeal  from  a  judgment  for  alimony, 
to  reverse  the  decree  of  divorce  aa  well  aa  the 
judgment  for  alimony,  where  the  appellant  has 
placed  it  beyond  the  court's  power  to  do  this 
by  remarriage  his  appeal  from  that  portion  of 
the  judgment  awarding  alimony  will  be  dismiss- 
ed. 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty;  C.  W.  Hanley,  Judge. 

Action  by  Esther  B.  Rarlden  against  El- 
liott Kariden  for  a  divorce.  Divorce  granted 
to  defendant  on  his  cross-complaint  and 
judgment  against  him  for  alimony  and  attor- 
ney's fees.  From  the  judgment  for  alimony 
and  attorney's  fees  alone,  he  appeals.  Dis- 
missed. 

Davidson  8c.  Boulds,  for  appellant  Hanly 
&  Woods,  for  appellee. 

ROBINSON,  J.  Appellee  sued  for  divorce. 
Appellant  answered  in  denial,  and  filed  a 
cross-complaint  asking  a  divorce.  Appellee 
answered  the  cross-complaint  in  denial.  Up- 
on a  trial  the  court  denied  appellee's  peti- 
tion, and  granted  appellant  a  divorce  upon 
his  cross-complaint,  and  gave  judgment 
against  him  in  appellee's  favor  for  alimony, 
and  an  allowance  for  attorney's  fees.  Ap- 
pellant's motion  to  modify  the  judgment  by 
reducing  the  amount  of  alimony  and  allow- 
ance was  overruled,  and  exception  taken. 
His  motion  for  4  new  trial  upon  the  ques- 
tion of  alimony  and  allowance  only  was  over- 
ruled. He  has  assigned  as  error  the  court's 
refusal  to  modify  the  judgment  as  to  alimony 
and  allowance,  and  the  refusal  of  a  new 
trial.  Appellee  moves  to  dismiss  the  appeal 
upon  a  showing  that,  since  the  submission 
of  the  cause,  appellant  remarried,  and  that 
he  and  the  woman  he  married  are  now  living 
together  as  husband  and  wife. 

"Alimony,"  as  here  used,  Is  purely  inci- 
dental to  a  divorce  proceeding,  and  la  an 
allowance  out  of  the  divorced  husband's  es- 
tate made  to  the  divorced  wife  for  her  nip- 
port  and  maintenance.  In  this  state  it  has 
no  existence  as  a  separate  and  independent 
right    It  must  be  adjudged,  if  at  all.  In  the 

•Rehearing  denied  June  1  UOi. 
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divorce  proceedings,  and  cannot  be  the  sub- 
ject-matter of  an  independent  suit  The 
court  is  required  to  make  such  decree  for 
alimony  as  the  circumstances  of  the  case 
shall  render  Just  and  proper.  Burns'  Rev. 
St  1001,  {  1057.  The  court  bases  Its  decree 
for  alimony  upon  all  the  facts  and  circum- 
stances disclosed  in  the  divorce  proceedings, 
Including  all  matters  of  property  which  have 
transpired  between  the  parties.  Mucken- 
burg  v.  Holler,  29  lnd.  139,  »2  Am.  Dec.  345. 
"In  adjudging  alimony,"  said  the  court  in 
Hedrick  v.  Hedrick,  28  lnd.  201,  "all  the  evi- 
dence in  the  case  ought  to  be  considered  and 
acted  upon,  and  then  the  subject  is  often  a 
difficult  one.  It  is  not  yet  controlled  by 
definite  rules,  and  the  determination  of  eacb 
case  must  therefore  depend  upon  Its  own 
circumstances  and  an  enlightened  sense  of 
Justice  and  public  policy."  And  it  has  been 
held  that  the  appellate  tribunal  cannot  say 
that  alimony  in  a  case  is  excessive,  in  the 
absence  of  the  testimony  on  which  the  di- 
vorce was  granted.  Ifert  v.  Ifert  20  lnd. 
473.  In  Hedrick  v.  Hedrick,  128  lnd.  522, 
26  N.  E.  70S,  it  was  held  that,  in  determin- 
ing the  amount  of  alimony,  the  court  may 
"inquire  into  the  circumstances  of  the  par- 
ties, ascertain  the  amouut  of  property  owned 
by  the  hnsband  at  the  time,  the  source  from 
whence  it  came,  the  ability  of  the  husband 
x  pay,  by  reason  of  his  financial  circumstan- 
ces, his  income,  and  his  ability  to  earn  mon- 
ey, as  well  as  his  Inability  to  earn  money  on 
account  of  ill  health;  and,  upon  a  full  in- 
vestigation, it  Is  the  duty  of  the  court  to 
make  such  an  allowance  for  alimony  as  is 
Just  and  proper."  In  fixing  the  amount  of 
the  alimony,  the  court  may  consider  the  con- 
duct of  the  husband,  and  the  wrongs  per- 
petrated by  him  upon  the  wife.  Gussman  v. 
Gnssman,  1-10  lnd.  433,  39  N.  B.  018.  In  all 
the  authorities  the  fact  is  emphasized  that 
alimony  is  an  incident  of  the  divorce.  While 
it  is,  In  a  sense,  a  separate  judgment  and 
may  be  In  a  particular  case  modified  or  dis- 
allowed by  the  appellate  tribunal  without  in 
any  way  affecting  the  decree  of  divorce,  yet 
In  another  sense,  it  is  in  no  manner  a  judg- 
ment separate  and  apart  from  the  decree 
Of  divorce,  as  a  reversal  of  the  decree  of  di- 
vorce, in  and  of  itself,  sets  aside  the  judg- 
ment for  alimony.  And  while  the  appellate 
tribunal,  upon  an  appeal  for  that  purpose 
only,  may  make  such  modifications  of  the 
allowance  of  alimony  as  right  and  Justice 
require,  it  may,  also,  upon  an  appeal  by  the 
party  who  secured  the  divorce,  and  who 
questions  only  the  allowance  of  the  alimony, 
reverse  the  decree  of  divorce,  and  remand 
the  case  for  the  trial  court  to  hear  and  con- 
sider the  entire  case  de  novo.  In  Yost  v. 
Yost  141  lnd.  584,  41  N.  E.  11,  appellant 
was  granted  a  divorce,  and  was  awarded 
flOO  alimony,  and  appealed,  and  questioned 
only  the  amount  of  alimony,  and  the  court's 
refusal  to  allow  any  sum  as  attorney's  fees 
in  the  prosecution  of  her  petition.  It  was 
held  that  the  trial  court  as  to  these  matters. 


did  not  exercise  a  proper  Judicial  discretion; 
and  the  case  was  reversed  both  as  to  the 
decree  of  divorce  and  as  to  the  alimony,  and 
a  new  trial  ordered  upon  all  Issues.  The 
court,  by  Jordon,  J.,  said:  "As  this  court, 
In  the  exercise  of  appellate  Jurisdiction,  has 
the  power  to  so  mold  its  Judgment  and  man- 
dates as  to  secure  the  proper  relief  or  justice 
to  the  party  or  parties  entitled  thereto,  we 
should  much  prefer  to  exercise  that  power  in 
order  to  provide  a  way  by  which  this  result 
might  be  obtained  without  disturbing  that 
part  of  the  decree  divorcing  the  parties.  But 
as  the  value  of  the  property  owned  by  appel- 
lee may  have  changed  since  the  judgment 
was  originally  rendered,  and  likewise  the 
circumstances  and  conditions  of  both  par- 
ties, it  will  be  proper  and  right  and  better, 
perhaps,  we  think,  subserve  the  ends  of  jus- 
tice, for  the  lower  court  to  hear  and  con- 
sider the  entire  case  de  novo."  That  is  to 
say,  when,  in  the  case  at  bar,  appellant  ap- 
pealed from  the  judgment  for  alimony  and 
allowance  for  attorney's  fees,  he  placed  it 
within  the  power  of  the  appellate  tribunal, 
If  a  consideration  of  the  case  showed  that 
Justice  required  it  to  reverse  the  case  not 
only  SB  to  the  alimony  and  allowance,  but 
also  as  to  the  decree  of  divorce,  and  direct 
a  new  trial  upon  all  the  issues.  Whether, 
upon  the  whole  record  in  this  particular  case, 
Justice  would  or  would  not  require  that  the 
trial  court  should  consider  the  entire  case  de 
novo,  Is  not  material,  as  it  is  necessary  that 
a  general  rule  should  be  declared.  Under  the 
above  authority  it  might  be  necessary  in  any 
case  to  reverse  that  part  of  the  judgment 
and  decree  granting  the  divorce.  But  by 
his  marriage,  by  which  be  has  accepted  the 
benefits  of  that  part  of  the  decree,  he  has 
made  It  impossible  for  the  court  to  do.  what 
the  Justice  of  the  case  might  require  that  It 
should  do.  He  has  accepted  the  benefits  of  a 
particular  part  of  a  judgment  which  might 
or  might  not  be  permitted  to  stand,  upon  an 
adjudication  of  the  question  he  is  urging  by 
bis  appeal,  and  by  so  doing  has  waived  his 
right  to  prosecute  his  appeal.  See  Garner  v. 
Garner,  38  lnd.  139;  Stephens  v.  Stephens, 
51  lnd.  542;  Sterne  v.  Vert,  108  lnd.  232,  9 
N.  E.  127;  McGrew  ▼.  Grayston,  144  lnd. 
1G5,  41  N.  E.  1027;  Manlove  v.  State,  153 
lnd.  80,  53  N.  E.  385;  Martin  v.  Bott,  17  lnd. 
App.  447,  40  N.  E.  151;  Keller  v.  Keller.  139 
lnd.  38,  38  N.  E.  337. 
The  appeal  Is  dismissed. 


(S3  lnd.  App.  171) 
BABORN  v.  WOODS  et  al.* 
(Appellate  Court  of  Indiana,   Division   No.   1, 
March  16,  1904.) 

APPEAL— WAIVES— ACCEPTANCE  OF  BENEFITS 
OF  JUDGMENT. 

1.  A  plaintiff  in  ejectment,  who  enters  into 
possession  of  thn.t  portion  of  the  land  awarded 
to  liim.  thereby  waives  hia  right  to  appeal  from 
the  judgment. 

•Rebeartnr  denied  May  IT,  1904.  ~ 

1 1.  See  Appeal  and  Error,  vol.  2,  Cent  Dig.  I  979. 
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Appeal  from  Superior  Court,  Madison 
County;  H.  G.  Ryan,  Judge. 

Action  by  William  Raborn  against  Jesse 
Woods  and  another.  From  a  judgment 
granting  insufficient  relief,  plaintiff  appeals. 
Dismissed. 

W.  F.  Edwards  and  Bagot  &  Bagot  for 
appellant  Klttlnger  &  Dlven  and  Shirts  & 
Fertlg,  for  appellees. 

HENLEY,  C.  J.  This  was  an  action  In 
ejectment  The  complaint  omitting  the  cap- 
tion, was  in  one  paragraph,  in  the  following 
words: 

"The  plaintiff,  William  R.  Raborn,  com- 
plains of  the  defendants,  Jesse  Woods  and 
Eliza  Woods,  and  says  that  he  is  the  owner 
in  fee,  and  that  he  is  entitled  to  the  posses- 
sion, of  the  following  described  real  estate, 
situated  in  Hamilton  county,  state  of  Indi- 
ana, to  wit:  The  south  half  of  the  north- 
west quarter  of  section  35,  township  19, 
range  5  east;  that  said  defendants  unlaw- 
fully detain  the  same,  and  unlawfully  keep 
him  out  of  the  possession  thereof,  to  his 
damage  in  the  sum  of  $300.  Wherefore  the 
plaintiff  prays  the  court  that  be  have  Judg- 
ment against  the  defendants  for  the  posses- 
sion of  said  real  estate,"  etc 

To  this  complaint  defendants  answered 
the  general  denial,  and  filed  a  cross-com- 
plaint in  four  paragraphs.  The  cause  was 
submitted  for  trial  upon  the  issues,  and  a 
verdict  and  judgment  rendered  to  the  effect 
that  the.  appellant  was  entitled  to  the  pos- 
session of  the  east  half  of  the  80-acre  tract 
of  land  described  in  his  complaint  and  that 
the  defendants  were  entitled  to  the  posses- 
sion of  the  west  half  of  said  tract  and  that 
their  title  to  said  land  be  quieted. 

Appellant's  motion  for  a  new  trial,  as  a 
matter  of  right  was  overruled,  and  this  ac- 
tion of  the  trial  court  is  the  only  error  as- 
signed. Appellees  have  filed  a  verified  spe- 
cial answer  in  bar  to  the  errors  assigned, 
and  ask  that  this  appeal  be  dismissed.  It 
appears  from  this  answer  that  after  the  ren- 
dition of  the  judgment  in  this  cause  In  the 
trial  court,  the  appellant  took  possession  of 
that  part  of  the  tract  of  land  recovered  by 
him  under  said  judgment  and  has  ever  since 
held  the  same,  and  has  appropriated  to  his 
own  use  the  rents  and  profits  arising  there- 
from, and  has  exercised  and  is  exercising 
all  acts  of  ownership  over  the  same.  The 
Supreme  Court,  in  McGrew  v.  Grayston,  144 
Ind.  165,  41  N.  E.  1027,  said:  'The  right  of 
appeal,  though  conferred  by  statute,  may  be 
forfeited  and  waived  In  many  ways.  It  is 
an  established  principle  of  law  that  a  par- 
ty cannot  prosecute  an  appeal,  and  thereby 
seek  to  reverse  a  Judgment  the  benefits  of 
which  he  has  accepted  voluntarily  and  know- 
ing the  facts.  After  such  acceptance  be  is 
estopped  to  reverse  the  judgment  on  error, 
and  the  same  may  be  treated  as  a  release 
of  errors.  •  •  *  This  rule  is  founded  on 
the  principle  that  a  party  In  a  court  of  jus- 


tice will  not  be  allowed  to  acquire  advan- 
tages by  assuming  Inconsistent  positions.'' 
The  case  of  Sonntag  v.  Klee,  148  Ind.  536, 
47  N.  E.  962,  is  not  unlike  the  case  at  bar. 
That  case  was  an  action  by  appellees  against 
appellants  for  the  possession  of  certain  real 
estate  and  machinery  located  thereon.  The 
Judgment  of  the  court  gave  to  appellants  a 
part  of  the  machinery.  They  appealed,  and 
pending  the  appeal  took  possession  of  that 
part  of  the  property  awarded  to  them  by 
the  judgment  of  the  trial  court  In  dismiss- 
ing the  appeal  the  court  said:  "We  are  of 
the  opinion  that  this  question  has  been  set- 
tled against  the  contention  of  appellants 
both  by  the  statute  and  by  the  rulings  of 
this  court  In  section  644,  Burns'  Rev.  St 
1894,  it  is  said,  'The  party  obtaining  judg- 
ment shall  not  take  an  appeal  after  receiv- 
ing any  money  paid  or  collected  thereon;' 
and  in  Sterne  v.  Vert,  108  Ind.  232,  9  N.  E. 
127,  it  was  accordingly  held  that  a  party 
cannot  accept  the  benefit  of  an  adjudica- 
tion, and  yet  allege  it  to  be  erroneous."  It 
appears  In  this  case  that  appellant  has  elect- 
ed to  receive  the  benefit  of  what  he  Is  al- 
leging is  an  erroneous  judgment  and  decree 
of  the  court  He  has  taken  possession  of 
the  land  awarded  to  him  by  the  judgment 
and  Is  receiving  the  rents  and  profits  there- 
from, and  is  here  seeking  a  reversal  of  the 
decree  as  to  the  other  part  of  the  land, 
which  by  the  judgment  of  the  court  was 
given  to  appellees.  This  he  cannot  do.  A 
reversal  of  the  Judgment  under  the  assign- 
ment of  error  could  only  result  In  a  new  tri- 
al of  the  whole  case.  The  parties  to  the  ac- 
tion could  not  be  placed  In  the  same  position 
that  they  occupied  at  the  time  the  action 
was  commenced,  because  it  is  alleged,  and 
is  not  denied,  that  appellant  accepted  the 
benefit  of  the  judgment  and  decree,  and  Is 
In  possession  of  a  part  of  the  real  estate. 
Appellees  at  the  time  the  action  was  com- 
menced were  in  possession  of  all  the  prop- 
erty described  in  the  complaint.  We  think 
the  case  falls  fully  within  the  rule  that  a 
party  cannot  accept  any  benefit  of  an  adju- 
dication, and  afterward  allege  it  to  be  er- 
roneous. Glassburn  v.  Deer,  143  Ind.  174, 
41  N.  E.  376;  McCracken  v.  Oabel,  120  Ind.  • 
266,  22  N.  E.  136;  Patterson  v.  Rowley,  65 
Ind.  108;  Rariden  v.  Rariden  (Ind.  App.,  de- 
cided at  the  present  term)  70  N.  E.  398.  The 
appellant  has  waived  any  errors  committed 
In  the  proceedings  leading  up  to  the  judg- 
ment from  which  he  has  appealed. 
The  appeal  Is  dismissed. 

(33  Ind.  A.  ESS) 

BASS  et  a!,  v.  CITIZENS'  TRUST  CO. 

(Appellate  Court  of  Indiana,  Division  No.  2. 

March  15, 1904.) 

FRAUDULENT      CONVEYANCE  —  HUSBAND       ANtt 

WIFE— COMPLAINT  —  APPEAL   AND   ERBOR  — 

MOTION    FOR    NEW   TRIAL— STATUTE. 

1.  Where  the  record  shows  no  request  for  spe- 
cial  fiudings  of   fact   and  conclusions  of   law 
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thereon,  as  required  by  Barns'  Rev.  St.  1901. 
I  BflO,  findings  so  designated  in  the  record  will 
be  treated  on  appeal  as  general  findings. 

2.  Where  it  is  not  alleged,  in  a  complaint  to 
set  aside  a  fraudulent  conveyance  of  rear  es- 
tate, that  the  grantor  was  a  resident  house- 
holder, a  contention  that  the  complaint  is  bad, 
because  affirmatively  showing  that  the  grantor 
had  no  property  except  the  $500  he  borrowed 
from  plaintiffs  decedent,  which  was  the  subject- 
matter  of  the  litigation  (a  less  amount  than 
allowed  as  an  exemption  to  a  resident  house- 
holder), and  that  his  investment  of  it  in  real 
estate,  which  he  conveyed  to  his  wife,  could  not 
be  in  fraud  of  creditors,  is  without  merit. 

3.  A  contention  that  a  complaint  to  set  aside 
a  fraudulent  conveyance  from  husband  to  wife 
is  bad,  as  against  the  wife,  because  it  does  not 
show  that  she  had  any  knowledge  of  the  fraudu- 
lent intent  of  her  husband,  is  without  merit, 
where  the  complaint  charges  her  with  knowledge 
of  the  facts,  and  avers  that  she  did  not  pay  any 
part  of  the  consideration. 

4.  The  reason  for  granting  a  new  trial,  "that 
the  decision  is  contrary  to  the  evidence,"  is  not 
designated  by  the  statute  as  a  ground  for  a  new 
trial,  and  is  unknown  to  the  law. 

5.  Failure  to  state  a  reason  for  a  new  trial 
as  one  of  the  points  relied  on  by  appellant,  and 
to  make  an  argument  in  support  of  it,  is  a  waiv- 
er of  the  question,  though  it  is  assigned  as  a 
reason  for  granting  a  new  trial  in  the  motion 
therefor. 

6.  In  an  action  to  set  aside  a  fraudulent  con- 
veyance from  a  husband  to  wife,  the  question 
of  the  right  of  the  husband  to  an  exemption 
as  a  resident  householder  cannot  be  raised  by 
motion  to  modify,  but  should  be  presented  by 
answer  and  tendering  issue  thereon  before  trial. 

7.  In  an  action  to  set  aside  a  fraudulent  con- 
veyance from  a  husband  to  wife,  the  question 
of  the  right  of  the  husband  to  an  exemption 
as  a  resident  householder  ig  not  presented  on 
the  evidence,  where  it  is  not  assigned  as  a  rea- 
son in  the  motion  for  a  new  trial  that  the  deci- 
sion is  not  sustained  by  sufficient  evidence. 

Appeal  from  Circuit  Court,  Lawrence 
County;  W.  H.  Martin,  Judge. 

Action  by  the  Citizens'  Trust  Company, 
administrator  of  the  estate  of  Jacob  Y.  Bates, 
deceased,  against  Hugh  Bass  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

S.  B.  Lowe,  for  appellants.  E.  K.  Dye, 
Ed  wards  &  Edwards,  and  Brooks  &  Brooks, 
for  appellee. 

WILEY,  P.  J.  Action  by  appellee  against 
appellants  to  set  aside  a  conveyance  of  real 
estate,  as  fraudulent,  and  subject  it  to  the 
payment  of  a  Judgment  against  Hugh  Bass 
In  favor  of  the  estate  represented  by  appel- 
lee. The  complaint  was  in  one  paragraph, 
to  which  a  demurrer  was  overruled.  An- 
swer in  denial.  Finding  and  Judgment  for 
appellee.  Appellants'  motion  for  a  venire 
<3e  novo,  a  new  trial,  and  to  modify  the  Judg- 
ment, were  each  overruled.  All  rulings  ad- 
verse to  appellants  are  assigned  as  errors. 

There  Is  In  the  record  what  purports  to 
be  a  special  finding  of  facts,  and  conclusions 
of  law  stated  thereon.  In  all  cases  triable 
t>y  the  court,  a  general  finding  is  authorized 
t>y  the  statute,  except  where  one  or  both  of 
-trie  parties  properly  request  the  court  to 
make  a  special  finding  of  facts,  and  state  Its, 
conclusions  of  law  thereon.  Section  560, 
70N.E.-2C 


Burns'  Rev.  St  1001.  In  the  absence  of  such 
request  being  made,  and  where  it  does  not 
affirmatively  appear  from  the  record  that  it 
was  made,  and  the  court  makes  a  special 
finding  of  facts,  it  will  be  treated  as  a  gen- 
eral finding.  Such  request  will  not  be  im- 
plied. Ealiotfs  App.  Prac.  5  732,  and  au- 
thorities there  cited.  Under  the  authorities, 
we  can  only  treat  the  special  finding  as  a 
general  finding.  All  questions  attempted  to 
be  raised  by  the  record  which  depend  upon 
the  special  finding  of  facts  for  their  deter- 
mination cannot  be  considered.  Appellants' 
motion  for  a  venire  de  novo  was  upon  the 
ground  that  the  special  finding  was  so  defec- 
tive, uncertain,  and  ambiguous  that  no  Judg- 
ment could  be  rendered  thereon,  and  that  the 
special  finding  "set  out  conclusions  of  law," 
and  "did  not  find  the  facts."  Appellants  al- 
so excepted  to  the  conclusions  of  law,  and 
have  assigned  error  predicated  thereon.  Un- 
der the  rule  stated,  these  questions  will  not 
be  considered.  This  leaves  for  consideration 
the  sufficiency  of  the  complaint,  the  motion 
for  a  new  trial,  and  the  motion  to  modify  the 
Judgment. 

The  substance  of  the  complaint  Is  that 
Hugh  Bass  purchased  real  estate,  and  had  the 
conveyance  made  to  his  wife  and  co-appel- 
lant for  the  purpose  of  defrauding  his  cred- 
itors; that  at  the  time  of  said  conveyance 
said  Hugh  Bass  had  no  property  left  sub- 
ject to  execution,  nor  has  he  since  had;  that 
said  Rebecca  Bass  paid  no  part  of  the  con- 
sideration for  said  real  estate;  that  said 
Hugh  Bass  borrowed  of  Jacob  Y.  Bates,  now 
deceased,  the  sum  of  $500,  which  was  applied 
to  the  payment  of  the  purchase  price  of  the 
real  estate  so  purchased;  and  that  appellant 
Rebecca  had  full  knowledge  of  such  facts. 
The  complaint  further  shows  that  when 
Hugh  Bass  borrowed  the  $500  he  gave  a  note 
therefor;  that  said  note  had  been  reduced  to 
a  Judgment,  execution  Issued  thereon,  and 
returned  nulla  bona.  The  objections  urged 
to  the  complaint  are:  (1)  That  it  affirmative- 
ly appears  that  Hugh  Bass  had  no  property 
except  the  $500  he  borrowed  of  Bates,  and 
hence  that  was  a'  less  amount  than  was  al- 
lowed as  an  exemption  to  a  resident  house- 
holder, and  bis  investment  of  it  in  real  es- 
tate,, which  he  had  conveyed  to  his  wife, 
could  not  be  in  fraud  of  creditors.  If  there 
is  any  merit  whatever  In  this  contention,  It 
is  not  available  here,  for  the  evident  reason 
that  it  does  not  appear  from  the  complaint 
that  he  was  a  resident  householder.  We  can 
Indulge  no  presumption  in  favor  of  a  plead- 
ing. The  allegation  is  not  that  he  had  no 
property,  but  that  he  had  no  property  sub- 
ject to  execution.  If  a  person  can  create 
an  honest  debt  by  borrowing  money  and  in- 
vesting it  in  real  estate  in  the  name  of  his 
wife,  and  thus  avoid  liability,  the  law  is 
lame  and  morals  are  lax.  (2)  That  the  com- 
plaint is  bad  as  against  appellant  Rebecca 
because  it  does  not  show  that  she  had  any 
knowledge  of  the  fraudulent  intent  of  her 
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husband.  It  charges  her  with  knowledge  of 
the  facts,  and  that  she  did  not  pay  any  part 
of  the  consideration.  This  Is  sufficient.  Eller 
v.  Crujl,  112  Ind.  318,  14  N.  E.  79;  Eve  v. 
Louis,  91  Ind.  457;  Hanna  v.  Aebker,  84  Ind. 
411. 

Appellant's  motion  for  a  new  trial  assigns 
the  following  errors:  (1)  The  special  finding 
Is  contrary  to  law;  (2)  the  decision  is  contrary 
to  law;  (3)  the  special  finding  is  contrary  to 
the  evidence;  (4)  the  decision  is  contrary  to 
the  evidence.  From  the  fact  that  the  special 
findings  cannot  be  considered,  the  first  and 
third  reasons  are  eliminated.  The  fourth  is 
not  designated  by  the  statute  as  a  reason 
for  a  new  trial,  and  Is  unknown  to  the  law. 
There  Is  but  one  statutory  reason  stated  for 
a  new  trial,  and  that  Is  the  second— that  the 
decision  Is  contrary  to  law.  Appellant  has 
not  even  stated  this  reason  as  one  of  Its 
points  relied  upon,  and  no  argument  Is  made 
In  support  of  It  This  Is  a  waiver  of  the 
question. 

Although  the  evidence  la  brought  up  by  a 
bill  of  exceptions,  its  sufficiency  to  sustain 
the  decision  Is  not  presented  by  the  motion 
for  a  new  trial.  Hence  the  assignment  that 
the  court  erred  In  overruling  the  motion  for 
a  new  trial  can  only  present  such  questions 
as  are  properly  embraced  in  It.  Counsel  for 
appellants  have  discussed  the  question  of  the 
right  of  appellant  Hugh  Bass  to  an  exemp- 
tion as  a  resident  householder.  The  ques- 
tion is  attempted  to  be  raised  by  a  motion 
to  modify  and  upon  the  evidence.  If  he  de- 
sired to  avail  himself  of  such  statutory  right, 
he  should  have  presented  such  question  by 
answer,  and  tendered  an  issue  thereon  before 
trial.  Having  waited  until  a  finding  and 
judgment  against  him,  he  has  slept  on  bis 
rights.  McNaily  v.  White,  154  Ind.  1C3,  54 
N.  E.  794,  56  N.  E.  214.  Neither  is  the  ques- 
tion presented  on  the  evidence,  for  It  Is  not 
assigned  as  a  reason  in  the  motion  for  a  new 
trial  that  the  decision  Is  not  sustained  by 
sufficient  evidence. 

We  find  no  error.    Judgment  affirmed. 


(33  Ind.  App.  47<) 

CITY  OF  HUNTINGTON  v.  LUSCIL* 

(Appellate  Court  of  Indiana.    Division  No.  1. 

March  11,  1904.) 

DEFECTIVE  HIGHWAY  —  PLEADING  NOTICE  — 
QUESTION  FOB  JURY— LEADING  QUESTION— 
BOXINGS  ON  EVIDENCE  — PHOTOGRAPHS  A8 
EVIDENCE. 

1.  Allegations  In  the  complaint  for  injury 
from  a  horse  being  frightened  at  a  stump  in  a 
city  street,  and  running  over  the  unprotected 
precipitous  side  of  the  street,  that  the  stump 
was  there  and  the  side  of  the  street  left  un- 
protected for  two  weeks,  so  that  the  city  knew 
thereof  and  failed  to  remedy  it,  is  a  sufficient 
allegation  of  notice  to  the  city  of  the  defects. 

2.  Whether  a  stump  remained  in  a  city  street 
■o  long  that  the  city  authorities  should  have 

«Rphearln*  denied.  Transfer  to  Supreme  Court 
denied.  71  N.  E.  647. 
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taken  notice  of  its  presence,  and  whether  It  was 
a  thing  adapted  by  its  appearance  to  frighten 
a  horse,  are  questions  for  the  jury. 

3.  The  question  to  one's  own  witness,  This 
Is  the  only  instance,  that  you  know  of,  isn't  It?" 
is  objectionable  as  leading.  * 

4.  Defendant,  having  procured  a  ruling  exclud- 
ing plaintiff's  evidence  of  the  happening  of  an 
event,  may  not  complain  that  he  was  not  there- 
after allowed  to  prove  it  had  not  happened. 

5.  Photographs  of  the  part  of  the  street  where 
the  accident  occurred,  showing  the  stump  which 
frightened  the  horse,  are  admissible,  with  evi- 
dence that  there  had  been  no  material  change 
in  the  appearance  of  the  place,  and  that  the 
photographs  correctly  represented  it  at  the  time 
of  the  accident. 

Appeal  from  Circuit  Court,  Huntington 
County;  J.  C.  Branyan,  Judge. 

Action  by  John  Lusch  against  the  city  ot 
Huntington.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Affirmed. 

Leah  &  Lesh,  for  appellant.  Watkins  * 
Morgan,  for  appellee. 

BLACK,  J.  The  amended  complaint  of  the 
appellee  contained  two  paragraphs,  and  the 
appellant's  demurrer  to  each  of  them,  for 
want  of  sufficient  facts,  was  overruled.  In 
each  paragraph  the  appellee  sought  the  re- 
covery of  damages  for  injury  to  himself  and 
the  death  of  bis  horse  and  injury  to  his 
vehicle.  In  the  first  paragraph  it  Is  alleged 
that  by  reason  of  the  negligence  of  the  appel- 
lant In  leaving,  or  permitting  to  be  left,  a 
large  stump  on  the  street  of  the  city,  named 
Front  street,  along  which  appellee  was  driv- 
ing on  or  about  March  31,  1902,  about  120 
feet  east  of  its  intersection  with  Briant  street, 
of  that  city,  his  horse  became  scared,  and 
shied  at  the  stump,  running  off  Into  the  sjver 
on  the  north  side  of  the  street;  that  the  ap- 
pellant negligently  left  the  stump  in  the  street; 
that  the  stump  "was  there  for  some  time,  to 
wit,  ten  days;  and  that  by  reason  of  Its  be- 
ing there  for  a  long  period  the  city  was  -bound 
to  take  notice  of  said  stump  being  In  said 
street,  and  that  said  defendant  was  negligent 
in  permitting  said  obstruction  to  remain  for 
a  long  period,  and  that  said  city  bad  reason- 
able time  to  remove  said  obstruction,  which 
defendant  refused  and  negligently  failed  to 
remove,"  etc  In  the  second  paragraph  it  was 
alleged  that  the  street  in  question,  for  200 
feet  or  more,  was  along  and  on  the  south  bank 
of  Little  Wabash  river,  the  bank  of  which 
was  perpendicular  and  10  feet  high  above  the 
water,  which  was  8  feet  deep;  that  "there 
are  no  barricades  or  fence"  along  the  top  of 
the  bank,  or  anything  to  prevent  horses 
bitched  to  buggies  and  wagons,  and  becoming 
frightened,  restless,  or  unmanageable,  from 
falling  into  the  river  from  the  north  side  of 
the  street;  that  on  March  31,  1902,  the  appel- 
lee was  driving  along  the  street,  and  by  reason 
of  the  negligence  of  the  appellant  leaving, 
and  permitting  to  be  left,  a  large  stump,  that 
had  been  torn  up  by  the  roots,  on  the  street, 
the  appellee's  horse  became  frightened,  and 
shied  to  the  right,  and  by  reason  of  the  negll- 
"gence  of  the  city  In  not  erecting  barricades 
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on  the  north  side  of  the  street,  where  the 
street  was  unsafe  and  dangerous,  the  horse 
ran  to  the  right,  and  fell  over  the  bank  Into 
the  river;  that  the  horse  was  drowned  in  the 
river,  etc.;  "that  said  stamp  was  left  in  said 
street  and  said  bank  on  said  river  left  un- 
protected by  barricades  for  a  long  time,  to 
wit,  two  weeks,  and  so  long  that  defendant 
knew  of  such  obstruction,  and  failed  to  erect 
barricades,  or  might  have  known  by  the  use 
of  ordinary  and  reasonable  diligence,"  etc 

The  only  objection  urged  against  the  com- 
plaint, fully  illustrated  by  the  portions  there- 
of we  have  set  out,  is  that  neither  paragraph 
sufficiently  shows  notice  to  the  municipal  cor- 
poration of  the  alleged  defects.  It  is  not  al- 
leged in  either  of  the  paragraphs  of  complaint 
before  us  that  any  of  the  defective  conditions 
stated  were  caused  by  the  direct  act  or  order 
of  the  city  or  by  any  person  acting  under  its 
authority.  It  is  not  charged  in  either  para- 
graph that  the  city  thus  placed,  or  caused  to 
be  placed,  the  stump  In  the  street,  but  it  is 
alleged  in  the  first  paragraph  that  the  appel- 
lant negligently  left  the  stump  in  the  street, 
and  that  by  reason  of  the  negligence  of  the- 
city  In  leaving  the  stump,  or  permitting  it  to 
be  left,  in  the  street,  the  horse  shied  at  the 
stump,  running  off  Into  the  river.  In  the 
second  paragraph  the  absence  of  barricades, 
etc.,  was  alleged  in  the  present  tense,  without 
any  charge  of  negligence  in  that  allegation. 
It  was  farther  alleged  that  on  a  date  men- 
tioned the  appellee  was  driving  along  the 
street,  and  that  by  reason  of  the  negligence  of 
the  city  in  leaving  -the  stump,  and  permit- 
ting it  to  be  left  on  the  street,  the  horse  be- 
came frightened  and  shied,  and  by  reason  of 
the  negligence  of  the  city  in  not  erecting  bar- 
ricades the  "horse  ran  to  the  right,  and  fell 
over  the  bank  into  the  river." 

It  is  not  directly  shown  that,  the  city  hav- 
ing caused  the  street  to  be  so  made  that  bar- 
.  ricades  were  necessary  to  render  it  safe,  It 
had  negligently  failed  to  so  render  it  safe  by 
never  having  provided  reasonably  sufficient 
barricades.  It  is  not  certainly  shown  that 
the  street  was  rendered  unsafe,  either  by  rea- 
son of  the  presence  of  the  stump,  or  because 
of  the  absence  of  barricades,  by  the  direct 
act,  order,  or  authority  of  the  municipal  cor- 
poration. 

A  city  must  not  only  make  and  keep  in  a 
reasonably  safe  condition  the  traveled  por- 
tion of  its  streets,  but  also  It  is  required  to 
take  such  measures  as  are  dictated  by  ordi- 
nary prudence  to  protect  persons  lawfully 
using  a  street,  and  exercising  therein  ordi- 
nary care  from  falling  into  dangerous  places 
along  the  side  of  the  street.  City  of  Delphi 
v.  Lowery,  74  Ind.  520,  39  Am.  Rep.  98.  But 
when  it  is  sought  to  hold  a  city  responsible 
for  an  injury  to  one  in  making  such  use  of 
its  streets,  caused  by  a  defect  therein,  the 
fault  ascribed  to  the  city  being  its  neglect 
or  omission  to  keep  the  street  in  repair,  or 
caused  by  a  defect  therein  created  by  wrong- 
ful act  of  another  person,  It  is  a  rule  of  plead- 


ing In  this  state  that  it  is  not  sufficient  mere- 
ly to  charge  the  municipal  corporation  with 
negligence,  but  the  complaint  must  also  con- 
tain an  averment  that  the  city  had  notice  of 
the  defect  which  caused  the  injury,  or  such 
facts  must  be  alleged  that  the  court  may  de- 
termine as  a  legal  conclusion  therefrom  that 
the  city  had  notice,  or  under  the  circumstances 
ought  to  have  known,  of  the  defect  in  time 
to  have  remedied  it  before  the  occurrence  of 
the  injury.  The  city,  in  such  case,  is  respon- 
sible for  failure  to  exercise  reasonable  dili- 
gence to  repair  or  to  prevent  injury,  after 
knowledge  of  the  dangerous  defect,  or  after 
it  ought  to  have  known  of  It  in  the  exercise 
of  reasonable  care'  and  diligence.  It  should 
appear  that  the  city  had  time  to  remedy  the 
defect  and  make  the  way  safe  after  it  be- 
came known  to  the  city,  or  after  the  city 
ought  to  have  discovered  it 

The  question  whether  or  not  the  stump 
had  remained  in  the  street  so  long  a  time 
that  the  municipal  authorities  should  have 
taken  notice  of  its  presence  there,  as  well  as 
the  question  whether  or  not  it  was  a  thing 
adapted  to  frighten  a  horse,  was  a  question 
of  fact  for  the  Jury.  Barr  v.  Village  of 
Bainbridge  (Sup.)  59  N.  Y.  Supp.  132. 

In  Scoville  v.  Salt  Lake  City,  11  Utah,  60, 
39  Pac.  481,  It  was  said:  "The  question  of 
notice  is  not  alone  determined  from  the 
length  of  time  a  defect  has  existed,  but  also 
from  the  nature  and  character  of  the  4ef ect, 
the  extent  of  the  travel,  and  whether  It  is  in 
a  populous  or  sparsely  settled  part  of  the 
city." 

In  City  of  Indianapolis  v.  Murphy,  91  Ind. 
382,  in  discussing  the  evidence,  it  was  said 
that  there  was  testimony  that  the  defect  in 
the  alley  had  existed  for  the  period  of  six 
weeks  preceding  the  Injury,  and  that  "from 
the  length  of  time  the  defect  had  existed, 
and  the  other  facts  and  circumstances  of  the 
case,  the  jury  was  warranted  in  inferring 
knowledge  on  the  part  of  the  city." 

In  Turner  v.  City  of  Indianapolis,  96  Ind. 
51,  it  was  decided  that,  before  the  city  could 
be  held  liable  for  not  removing  the  obstruc- 
tion there  In  question,  a  large  rock,  from  the 
street,  it  must  be  shown  by  averments  in 
the  complaint  that  it  had  notice  of  the  ex- 
istence of  the  obstruction  In  the  street,  and 
that  a  reasonable  time  bad  elapsed  before 
the  accident  for  the  removal  of  the  same,  or 
that  it  had  remained  there  so  long  as  to  jus- 
tify the  presumption  of  such  notice. 

In  City  of  Logansport  v.  Justice,  74  Ind. 
378,  39  Am.  Rep.  79,  there  was  an  instruc- 
tion to  the  jury  that,  if  the  defective  condi- 
tion of  the  bridge  in  question  "had  continued 
for  several  days  or  .weeks,  then  the  city  will 
be  presumed  to  have  notice  such  as  will  bind 
her  in  that  regard."  It  was  said  by  the 
court  that  the  jury  specially  found  that  the 
bridge  had  been  in  the  condition  it  was  in 
at  the  time  of  the  injury  for  "about  two 
weeks,"  and  that  there  had  been  negligence 
on  the  part  of  the  city,  or  of  her  street  corn- 
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mlssioner,  at  and  before  the  accident,  to  keep 
the  bridge  in  repair  when  it  was  discovered 
to  be  out  of  repair.  The  court  said:  "Under 
any'  ordinary  circumstances— and  the  evi- 
dence discloses  nothing  extraordinary— the 
fact  of  a  bridge  having  been  out  of  repair 
and  in  a  dangerous  condition  so  long  would 
Avarrant  an  inference  of  knowledge  on  the 
part  of  the  officers  of  the  city,  or  some  of 
them  having  duties  in  reference  thereto,  of 
the  fact."  See,  also,  City  of  Indianapolis  v. 
Scott,  72  Ind.  196. 

In  Town  of  Spiceland  v.  Alier,  98  Ind.  467, 
it  was  said:  "It  may  be  that  if  the  com- 
plaint alleged  that  the  defect  in  the  sidewalk 
existed  for  six  or  even  three  months  before 
the  injury  the  appellant's  notice  of  such  de- 
fect would  be  presumed." 

In  City  of  Kvansville  v.  Wiiter,  86  Ind. 
414,  where  the  injury  was  caused  by  a  large 
stone  lying  on  the  sidewalk,  it  was  alleged 
in  the  complaint  that  the  city  had  negligent- 
ly, (wrongfully,  and  unlawfully  allowed  and 
permitted  the  stone  to  so  lie  upon  the  side- 
walk, both  day  and  night,  for  several 
months.  This  was  held  sufficient  to  show 
that  the  city,  if  diligent  in  the  discharge 
of  its  duty,  must  have  had  notice  of  the  ob- 
struction. 

In  Town  of  Elkhart  v.  Ritter,  66  ind.  136, 
the  complaint  alleged  that  the  excavation  in 
the  sidewalk  was  upon  one  of  the  streets  of 
the  town  most  used  by  the  public  for  ordi- 
nary business  purposes,  "and  was  by  the 
defendant  so  negligently  and  carelessly  al- 
lowed to  remain  several  days  prior  to  said 
accident,  without  any  proper  or  sufficient 
guards,  light,  notices,  or  railings  to  warn  peo- 
ple and  prevent  them  from  falling  therein." 
It  was  held  that  the  complaint  stated  facts 
from  which  the  clear  Inference  was  that  the 
town  had  knowledge  of  the  excavation  and 
its  condition. 

In  City  of  Aurora  v.  Bitner,  100  Ind.  396, 
a  paragraph  of  complaint  was  held  sufficient 
wherein  it  was  alleged  "that  for  more  than 

days  before  the  time  of  the  injury 

hereinafter  complained  of  the  defendant  al- 
lowed the  boards  of  said  crossing  to  become 
loose  and  Insecure,  and  that  the  defendant 
had  notice  that  said  crossing  was  in  an  inse- 
cure and  dangerous  condition  for  more  than 
two  days  prior  to  the  time  of  said  injury, 
but  that  she  wholly  failed,  neglected,  and  re- 
fused to  repair  the  same." 

The  complaint  is  poorly  composed,  but  we 
have  concluded  that  such  meaning  may  be 
gathered  from  Its  somewhat  rambling  aver- 
ments as  to  require  us  to  hold  the  pleading 
to  be  not  insufficient  in  the  matter  to  which 
the  appellant's  objection  relates. 

The  appellant's  motion  for  a  new  trial  was 
overruled.  One  of  the  causes  stated  in  the 
motion  was  alleged  error  in  sustaining  the 
appellee's  objection  to  a  question  propound- 
ed on  redirect  examination  of  one  of  appel- 
lant's witnesses,  who  had  resided  near  the 
place  of  the  Injury  for  a  number  of  years. 


In  the  motion  the  question  was  stated  thus: 
"Is  this  the  only  instance  that  any  horse 
went  over  the  bank,  that  you  know  of?"  In 
the  bill  of  exceptions  the  question  is  shown 
to  have  been  as  follows:  "This  is  the  only 
instance  that  any  horse  ever  went  over  the 
bank,  that  you  know  of,  isn't  it?"  The  ques- 
tion propounded  by  appellant  to  his  own  wit- 
ness was  objectionable  as  being  leading  and 
plainly  suggestive  of  the  answer  desired.  If 
evidence  that  the  witness  had  not  knowledge 
of  any  other  instance  of  a  horse  going  over 
the  bank  might  be  regarded  as  tending  to 
prove  that  no  other  horse  had  done  so  when 
the  circumstances  were  the  same  as  those 
of  the  case  on  trial,  and  might  be  received 
for  such  purpose,  yet  it  appears  in  the  record 
that  upon  the  motion  of  the  appellant  the 
court  had  previously  excluded  evidence  in- 
troduced by  the  appellee  that  another  horse 
scared  at  the  stump  in  question,  and  shied 
away  from  it  Hiving  procured  a  ruling  of 
the  court,  whether  correct  or  erroneous,  ex- 
cluding such  affirmative  evidence,  the  appel- 
lant could  not  consistently  complain  of  the 
court's  exclusion  of  his  proposed  negative 
evidence. 

Another  ground  assigned  In  the  motion  for 
a  new  trial  'was  the  introduction  in  evidence 
of  each  of  two  photographic  views  of  the 
place  where  the  injury  occurred,  one  of  them 
showing  the  stump  in  question,  the  ground  of 
objection  being  that  the  photographs  wen* 
not  taken  at  or  about  the  time  of  .the  injury, 
or  when  the  things  shown  were  situated  as 
at  that  time,  but  things  were  changed  and 
shifted  by  interested  parties  and  the  pho- 
tographs taken.  The  appellee  had  testified 
that  a  day  or  two  after  the  injury  be  passed 
along  the  road,  and  that  then  the  stump  was 
not  in  the  street,  but  had  been  rolled  into 
a  vacant  lot;  but  he  further  testified  that 
when  the  photographs  were  taken  the  stump 
had  been  brought  back,  and  was  in  the  same 
place;  that  it  was  placed  by  Mr.  Morgan  or 
some  one  in  the  same  identical  place,  as  near 
as  it  could  be  placed  there.  The  court  per- 
mitted the  photographs  to  be  exhibited  to  the 
jury,  in  connection  with  all  the  other  evi- 
dence in  the  case,  but  stated  that  the  jury 
were  not  to  be  bound  by  the  photographs; 
that  they  might  apply  the  evidence  with 
them.  There  being  evidence  to  the  effect 
that  there  was  no  material  change  in  the  ap- 
pearance of  the  place  of  the  injury,  and  that 
the  photographs  correctly  represented  the 
place  at  the  time  of  the  injury,  the  court  did 
not  err  in  admitting  the  photographs  in  con- 
nection with  the  other  evidence  in  the  case. 
Keyes  v.  The  State,  122  Ind.  627,  23  N.  E. 
1097;  Miller  v.  The  Louisville,  etc.,  R.  Co., 
128  Ind.  97,  27  N.  E.  339,  25  Am.  St  Rep. 
416;  Douglass  v.  The  State,  18  Ind.  App.  289, 
48  N.  E.  9. 

It  is  claimed  that  the  court  erred  in  some 
of  its  Instructions  to  the  jury,  and  in  reject- 
ing a  number  of  instructions  proposed  by  the 
appellant    Upon  comparing  the  instructions 
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given  with  each  other,  and  considering  these 
instructions  as  a  whole,  we  find  that  the 
court  fairly  represented  the  case  to  the  jury, 
and  In  its  Instructions  sufficiently  covered 
the  pertinent  and  correct  instructions  which 
were  rejected. 

The  evidence  cannot  be  regarded  by  us  as 
Insufficient.  It  was  within  the  province  of 
the  jury,  as  before  stated,  to  determine  upon 
the  evidence  whether  or  not  the  stump  was 
an  object  adapted  by  its  appearance  to 
frighten  horses  passing  along  the  street.  The 
question  as  to  the  appellee's  contributory 
negligence  was  properly  left  to  the  Jury,  un- 
der the  instructions  of  the  court  There  was 
evidence  not  merely  as  to  the  value  of  the 
property,  but  also  as  to  personal  injury  of  a 
serious  nature  suffered  by  the  appellee,  and 
we  are  unable  to  determine  that  the  amount 
of  recovery  in  the  sum  of  $400  was  too  large. 

Judgment  affirmed. 

(32  Ind.  A.  593) 

HOFJfERBERT  v.  WILLIAMS  et  al. 

(Appellate  Court  of  Indiana.    Division  No.  1. 

March  16,  1804.) 

NEW  TRIAL  AS  OF  MOOT— ACTION  INVOLVING 

TITLE— COMPLAINT— ESTOPPEL—  SETTING 

ASIDE  ORDER  FOR   NEW  TRIAL. 

1.  A  complaint  alleged  that  plaintiff  was  in 
possession  of  lands  that  he  owned  in  fee,  and 
that  defendants  continuously  trespassed  there- 
on by  driving  over  the  same,  claiming  some 
right  adverse  to  plaintiff,  which  constituted  a 
cloud,  and  that  the  trespasses  were  an  injury; 
and  the  prayer  was  for  damages,  for  the  tres- 
pass, for  an  injunction,  and  the  quieting  of 
plaintiff's  title.  Held,  that  plaintiff  was  not  en- 
titled to  a  new  trial  as  a  matter  of  right,  under 
the  statute  providing  for  the  granting  of  a  new 
trial  as  of  right  in  actions  for  the  recovery  of 
the  possession  of  real  estate,  and  for  determin- 
ing and  quieting  title,  brought  against  one  who 
claims  title  to  or  interest  In  the  real  estate  ad- 
verse to  the  plaintiff,  although  the  defendant  is 
not  in  possession. 

2.  Where  a  new  trial  was  granted  as  a  matter 
of  right,  under  the  statute,  in  favor  of  plaintiff, 
though  defendants  failed  to  except  to  the  order, 
and  subsequently  filed  an  answer  to  an  amend- 
ed complaint,  and  asked  a  continuance,  defend- 
ants were  not  estopped  to  move  for  the  striking 
out  of  the  order  granting  the  new  trial. 

3.  A  new  trial  as  a  matter  of  right  having 
been  erroneously  granted,  the  court  had  a  right, 
before  entry  on  such  trial,  to  set  aside  the  or- 
der awarding  it. 

Appeal  from  Circuit  Court,  Huntington 
County;  J.  T.  Cox,  Special  Judge. 

Suit  by  William  P.  Hofferbert  against  John 
W.  Williams  and  others.  From  an  order  set- 
ting aside  an  order  granting  plaintiff  a  new 
trial  as  a  matter  of  right,  he  appeals.  Af- 
firmed. 

Spencer  &  Branyan,  for  appellant  Wat- 
kins  A  Morgan,  for  appellees. 

BLACK,  J.  Tbe  appellant  was  the  plain- 
tiff, and  in  his  complaint  it  was  stated  that 
he  was  the  owner  In  fee  simple  and  in  pos- 
session of  a  tract  of  land  in  Huntington  coun- 
ty, particularly  described,  containing  about 
5V4  acres;    that  the  appellees  "continuously 


and  repeatedly  trespass  thereon  by  driving 
over  the  same  with  teams  and  vehicles  with- 
out plaintiff's  consent  and  over  his  objection, 
and  that  they  claim  some  title  or  interest 
therein  adverse  to  plaintiff's  title,  and  the 
right  to  enter  thereon,  and  deny  plaintiff's 
title  thereto,  which  claim  and  denial  of  title 
is  repeated  and  circulated,  to  plaintiff's  dam- 
age in  the  sum  of  $100,  and  which  prevents 
the  sale  of  plaintiff's  said  real  estate,  and 
constitutes  a  cloud  thereon,  and  such  tres- 
passes are  a  continuing  Injury  to  plaintiff's 
possession,  to  his  damage  in  tbe  sum  of  $100. 
Therefore  nlaintiff  asks  judgment  for  $200 
damages,  and  for  a  decree  perpetually  en- 
joining said  defendants,  and  each  of  them, 
from  trespassing  on  plaintiff's  said  real  es- 
tate, or  interfering  with  plaintiff's  possession, 
or  slandering  plaintiff's  title,  and  that  he  also 
have  a  decree  quieting  bis  title  to  said  real 
estate,  and  for  all  other  proper  relief."  The 
issue  formed  on  this  complaint  was  tried  by 
jury,  the  verdict  being  for  the  appellees, 
whereupon,  on  a  subsequent  day  of  the  same 
term,  judgment  was  rendered  that  the  appel- 
lant take  nothing  by  his  suit  herein,  and  that 
the  appellees  recover  of  him  their  costs.  On 
the  next  following  day,  upon  bis  motion  made 
orally,  and  bond  filed  by  tbe  appellant  the 
court  ordered  a  new  trial  as  of  right  At  a 
subsequent  day  of  the  same  term  tbe  appel- 
lant filed  an  amended  complaint  in  which  he 
alleged  "that  he  is  the  owner  in  fee  simple 
and  in  the  possession  of  a  tract  of  land  sit- 
uate in  said  county  [describing  It];  that  tbe 
defendants  claim  that  said  land  was,  prior 
to  plaintiff's  purchase  thereof,  dedicated  by 
his  grantors  to  the  public  for  use  by  the 
public  as  a  highway,  and  said  defendants 
persist  in  such  use  and  such  claim,  which  use 
is  wrongful,  and  such  claim  is  false,  and  in- 
jurious to  the  plaintiff,  and  a  cloud  upon  his 
title,  which  prevents  the  sale  thereof,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $100. 
Wherefore  plaintiff  asks  judgment  and  a  de- 
cree of  the  court  quieting  his  title  to  said 
real  estate,  and  for  $100  damages  for  inter- 
fering with  his  possession  and  title,  and  for 
all  other  proper  relief."  The  appellees  an- 
swered this  amended  complaint  by  general 
denial,  and  at  a  subsequent  term  the  court 
upon  the  motion  of  the  appellees,  struck  out 
the  order  granting  a  new  trial  as  of  right 
This  action  of  the  court  Is  questioned  on  ap- 
peal. The  statute  provides  for  the  granting 
of  a  new  trial  as  of  right  In  actions  for  tbe 
recovery  of  the  possession  of  real  estate,  and 
also  In  actions  for  determining  and  quieting 
the  question  of  title  to  real  estate,  brought 
by  any  person  either  In  or  out  of  possession, 
or  by  one  having  an  Interest  in  remainder  or 
reversion,  against  another  who  claims  title  to 
or  Interest  In  the  real  estate  adverse  to  the 
plaintiff,  although  the  defendant  be  not  In 
possession. 

The  question  whether  the  appellant  was 
entitled  to  a  new  trial  as  of  right  may  be  de- 
termined by  deciding  upon  the  character  of 
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his  original  complaint  Whatever  may  be 
said  of  the  amended  complaint  filed  after  the 
granting  of  the  new  trial,  he  cannot  complain 
of  the  action  of  the  court  In  depriving  him  of 
a  new  trial,  without  cause  shown  therefor,  if 
the  issue  was  not  such  as  to  entitle  him  to 
such  additional  trial.  The  tendency  of  the 
decisions  is  not  to  extend  the  terms  of  the 
statute  allowing  new  trials  as  of  right  to 
cases  other  than  those  clearly  falling  within 
its  provisions.  Butler  University  v.  Conrad, 
94  lnd.  353.  In  that  case  it  was  held  that 
where  a  cause  of  action  to  quiet  title  to  real 
estate,  or  to  recover  possession  thereof,  is  im- 
properly joined  with  a  cause  of  action  In 
which  a  new  trial  as  of  right  is  not  allowable, 
the  law  as  to  new  trials  relating  to  causes  of 
action  of  the  latter  class  should  govern,  and 
a  new  trial  as  of  right  should  not  be  grant- 
ed. In  Bradford  v.  School  Town  of  Marion, 
107  lnd.  280,  7  N.  E.  266,  it  was  said:  "If  the 
Judgment  was  for  the  defendant  generally, 
and  was  an  adjudication  of  all  the  issues  pre- 
sented, then,  since  the  parties  saw  fit  to  liti- 
gate causes  of  action  which  were  Improperly 
Joined,  in  some  of  which  either  party  would 
have  been  entitled  to  a  new  trial  as  of  right, 
with  an  action  for  damages,  in  which  a  new 
trial  as  of  right  was  not  allowable,  the  or- 
der granting  a  new  trial  was  improperly 
made,  and  that  which  set  it  aside  was  cor- 
rect." A  new  .trial  as  of  right  will  not  be 
granted  where  title  to  real  estate  is  but  inci- 
dentally Involved.  Davis  v.  Cleveland,  etc., 
R.  Co.,  140  lnd.  468,  39  N.  E.  495;  Thompson 
v.  Kreisher,  148  lnd.  575,  47  N.  E.  1059.  In 
Wilson  v.  Brookshire,  126  lnd.  497,  25  N.  E. 
131,  9  L.  R.  A.  792,  the  rule  is  said  to  be  that 
when  a  cause  proceeds  to  Judgment,  which 
embraces  a  substantive  cause  of  action,  In 
which  a  new  trial  as  a  matter  of  right  is  not 
allowable,  then,  even  though  it  embraces 
other  causes  in  which  a  new  trial  as  of  right 
is  allowable,  the  policy  of  the  law  Is  to  re- 
gard that  cause  of  action  as  controlling  In 
which  a  second  trial  as  of  right  is  not  per- 
mitted. Where  the  action  was  originally  one 
for  injunction  and  damages,  and  so  continued 
to  the  end,  and  there  was  a  supplemental 
complaint  seeking  damages  and  possession, 
and  also  a  cross-complaint  to  quiet  title,  it 
was  held  that  a  new  trial  as  of  right  could 
not  properly  be  demanded.  Richwine  v.  Pres- 
byterian Church,  135  lnd.  80,  84  N.  E.  737. 
See,  also,  Taylor  v.  Calvert,  138  lnd.  67,  37 
N.  E.  531.  In  Bennett  v.  Closson,  138  lnd. 
542,  38  N.  E.  46,  it  was  held  that  if  two  or 
more  substantive  causes  of  action  proceed  to 
Judgment  in  the  same  case,  whether  properly 
or  improperly  Joined,  if  one  of  them  would  en- 
title the  losing  party  to  a  new  trial  as  of 
right,  and  the  other  would  not,  a  new  trial 
as  of  right  will  not  be  granted.  See,  also, 
Jones  v.  Peters,  28  lnd.  App.  383,  62  N.  E. 
1019.  In  Nutter  v.  Hendricks,  150  lnd.  605, 
50  N.  E.  748,  where  a  paragraph  of  com- 
plaint seeking  damages  for  trespass  and  an 
injunction  was  joined  with  another  para- 


graph for  the  recovery  of  the  possession  of 
real  estate,  and  the  cause,  went  to  finding 
and  judgment  on  both  paragraphs,  it  was 
held  that  a  new  trial  as  of  right  was  not  de- 
mandable.  The  court  said  that  "if  the  whole 
case  made  by  the  complaint  is  not  one  to  re- 
cover possession  of,  or  to  quiet  title  to,  real 
estate,  or  both,  then  a  new  trial  without 
cause  shown  is  not  provided  for  or  allowable 
by  law."  See,  also,  Seisler  v.  Smith,  150  lnd. 
88,  46  N.  E.  993.  In  Atkinson  v.  Williams, 
151  lnd.  431,  51  N.  E.  721,  it  was  held  that 
where  the  complaint,  judging  from  its  gener- 
al scope  and  tenor,  sought  only  the  recovery 
of  damages  for  an  alleged  trespass  to  real 
estate,  and  an  injunction  to  prevent  the 
threatened  continuation  of  the  same,  on  the 
ground  that  the  plaintiff  had  no  other  ade- 
quate remedy,  neither  party  was  entitled  to  a 
new  trial  as  of  right 

The  amended  complaint  filed  after  the 
granting  of  the  new  trial  as  of  right  showed, 
that  the  appellees  were  merely  claiming  that 
the  real  estate  in  question  was  a  public  high- 
way, and  were  using  it  as  such,  and  did  not 
show  that  they  were  claiming  or  exercising 
any  private  title  or  Interest  in  the  real  es- 
tate. An  apparent  purpose  of  the  amended 
complaint  was  to  prevent  the  future  use  by 
the  appellees  of  the  real  estate  as  a  highway, 
and  their  claiming  the  right  to  such  use,  and 
to  recover  damages  for  such  past  "interfer- 
ing" with  the  appellant's  "possession  and  ti- 
tle." In  Miller  v.  City  of  Indianapolis,  123 
lnd.  196,  24  N.  E.  228,  the  complaint  against 
the  city  and  others  alleged  that  the  plaintiff 
was  the  owner  of  real  estate  described;  that 
the  defendants  had  unlawfully,  wrongfully, 
illegally,  and  forcibly  taken  possession  of  the 
same,  and,  without  having  condemned  the 
same,  were  threatening  to  do  great  and  Ir- 
reparable damage  to  the  same,  in  that  they 
were  threatening  to  cut  down  the  trees  and 
vines  thereon,  and  to  plow  the  land  and 
.  grade  it  and  to  make  a  street  over  and  upon 
it  without  leave  or  license  from  the  plaintiff, 
and  with  full  notice  that  the  plaintiff  was  the 
owner  thereof,  and  under  a  claim  that  the 
real  estate  was  a  public  street  of  the  city; 
the  prayer  being  that  as  against  the  defend- 
ants, the  plaintiff's  title  be  quieted,  and  that 
the  defendants  be  enjoined.  It  was  held 
that  there  was  no  error  in  overruling  the 
plaintiff's  application  for  a  new  trial  as  of 
right  It  would  seem  that  if  a  plaintiff, 
after  his  application  for  a  new  trial  as  of 
right  has  been  sustained,  so  amends  his  com- 
plaint as  to  present  a  cause  of  action  as  to 
which  the  statutory  provision  for  the  grant- 
ing of  a  new  trial  as  of  right  would  not  be 
applicable,  there  could  be  no  error  In  set- 
ting aside  the  order  so  granting  him  a  new- 
trial.  However  this  may  be,  in  the  original 
complaint  it  was  not  sought  to  recover  com- 
pensation or  damages  for  use  and  occupation, 
or  for  deprivation  of  possession.  It  was  al- 
leged that  the  appellant  was  in  possession. 
There  was  a  substantive  charge  of  trespass 
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— an  Injury  to  the  possession— and  the  plain* 
ttff  demanded  a  judgment  for  damages  for 
trespass,  and  a  decree  enjoining  tbe  appellees 
from  trespassing  on  tbe  real  estate,  or  inter- 
fering with  tbe  appellant's  possession. 
Though  there  were  intermixed  in  the  plead- 
ing general  and  formal  allegations  proper  for 
a  complaint  In  a  statutory  action  to  quiet 
title,  there  were  included,  not  merely  as  in- 
cidental to  such  an-  action,  but  distinctly, 
averments  peculiarly  applicable  to  a  common- 
law  action  for  trespass  on  land.  We  need 
not  determine'  whether  or  not  another  com- 
mon-law cause  of  action  was  stated.  It  is 
true  that  in  an  action  for  ejectment  the 
plaintiff  may,  as  a  statutory  incident,  recov- 
er in  the-  same  action  for  use  and  occupa- 
tion for  six  years  next  before  the  commence- 
ment of  the  action,  but  a  distinct  cause  of 
action  as  at  common  law  for  trespass  on  land 
is  not  an  Incident  to  an  action  for  possession 
or  to  quiet  title.  If  the  cause  of  action  for 
trespass  bad  been  set  forth  in  one  para- 
graph, and  tbe  averments  peculiar  to  the 
statutory  action  to  quiet  title  bad  been  set 
forth  alone  In  another  paragraph,  it  could 
not  be  doubted  that  the  appellant  would 
not  be  entitled  to  a  new  trial  as  of  right, 
provided  by  tbe  statute  only  for  actions  of 
ejectment  and  actions  to  quiet  title;  and  we 
think  no  such  advantage  should  accrue  to  a 
plaintiff  merely  because  he  has  intermingled 
in  one  paragraph  a  cause  of  action  for  which 
such  a  new. trial  is  provided  with  another 
distinct  cause  of  action,  as  to  wblcb  he  can 
obtain  a  new  trial  only  upon  a  showing  of 
sufficient  cause,  as  provided  by  another  stat- 
ute. 

Counsel  for  the  appellant  seems  to  be  of 
tbe  opinion  that  by  falling  to  except  to  tbe 
order  granting  a  new  trial  as  of  rhsht  when 
tbe  order  was  made,  or  afterward  during  the 
term,  the  appellees  waived  objection  to  the 
order,  and  that  by  filing  an  answer  to  the 
amended  complaint,  and  by  agreeing  in  open 
court  to  a  day  for  trial,  and  by  asking  a  con- 
tinuance, without  objecting  to  the  granting 
of  a  new  trial,  the  appellees  were  estopped 
to  claim  that  the  order  was  erroneous.  The 
appellees  have  not  appealed,  assigning  as  er- 
ror tbe  action  of  the  court  in  granting  tbe 
new  trial;  but  the  appellant  has  taken  upon 
himself  the  onus  of  establishing  that  the 
court  erred  to  his  prejudice  in  setting  aside 
an  order  for  a  new  trial,  not  yet  entered 
upon,  to  which  he  bad  no  right,  but  by  which 
the  right  of  the  appellees  under  a  judgment 
duly  rendered  in  their  favor  was  put  in  jeop- 
ardy without  any  sufficient  cause.  Unless 
we  could  say  that  the  appellant  was  entitled 
to  a  new  trial  without  the  assignment  of  any 
cause  therefor,  because  of  the  character  of 
tbe  issues  involved,  we  cannot  hold  tbat  the 
court  might  not  properly  set  aside  its  erro- 
neous order  when  the  appellees  thus,  for  tho 
first  time,  assail  it  for  the  protection  and  re- 
instatement of  their  judgment.  Judgment 
affirmed. 


(83  Ind.  App.  800) 

HARRIS,  t.  PITTSBURG,  O,  a  ft  ST.  L.  BY. 
CO.* 

(Appellate  Court  of  Indiana.    Division  No.  8. 
March  17, 1904.) 

CARBIEB8  —  INJOBT  TO  PASSENGER  —  DANGER- 
OUS STATION  QBOUNDS— PLEADING  —  ISSUES 
—  PROXIMATE  CAUSE  —  BURDEN  OF  PROOF  — 
QUESTION   FOB  JURY. 

1.  It  is  the  fluty  of  a  railroad  company  to  pro* 
vide  a  safe  place  for  passengers  to  alight. 

2.  It  is  not  negligence  per  se  for  a  passenger 
to  alight  from  a  moving  train. 

3.  In  an  action  against  a  railroad  for  injuries 
sustained  by  a  passenger  by  slipping  on  an  icy 
platform  when  he  alighted  from  a  train,  held 
that  under  the  evidence  the  question  whether 
plaintiff  was  guilty  of  contributory  negligence 
was  for  the  jury. 

4.  In  an  action  against  a  railroad  for  injuries 
sustained  by  a.  passenger,  the  complaint  alleged  ' 
that  the  injury  was  owing  to  the  fact  that  when 
the  passenger  stepped  on  a  platform  on  alight- 
ing from  a  train  he  slipped  upon  an  accumula- 
tion of  ice,  and  there  was  evidence  that  at  the 
time  plnintiff  alighted  the  train  was  in  motion. 
Held,  that  the  question  as  to  tbe  proximate 
cause  of  the  injury  was  in  issue. 

6.  The  Issue  was  one  of  fact  for  the  jury.        ' 

6.  Under  the  express  provisions  of  Burns* 
Rev.  St.  1901,  |  35i)a.  in  an  action  for  Injuries 
contributory  negligence  is  a  matter  of  defense.  \ 

7.  The  burden  on  defendant  of  showing  con- 
tributory negligence  does  not  shift  throughout 
the  trial. 

Appeal  from  Circuit  Court,  Clark  County: 
Jas.  K.  Marsh,  Judge. 

Action  by  Lloyd  Harris  against  the  Pitts- 
burg, Cincinnati,  Chicago  ft  St  Louis  Rail- 
way Company.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.    Reversed. 

H.  W.  Phipps  and  L.  A.  Douglas,  for  ap- 
pellant   M.  Z.  Stannard,  for  appellee. 

ROBY,  J.  In  this  action  appellant  sought 
to  recover  damages  alleged  to  have  been 
caused  by  the  negligence  of  appellee,  a  rail- 
road corporation.  He  Is  averred  to  have  been 
a  passenger  upon  one  of  appellee's  passenger 
trains  running  from  Louisville,  Ky.,  to  Jef- 
fersonville,  Ind.  Pearl  street  in  said  last- 
named  city,  was  a  regular  stopping  place, 
and  was  announced  by  tbqse  in  charge  of  the 
train,  which  stopped  to  discbarge  and  receive 
passengers.  Appellant  avers  that  he  then 
stepped  from  the  lower  step  of  the  rear  end 
of  tbe  coach  in  which  be  was  riding  upon  tbe 
platform  provided  by  appellee  for  such  use. 
It  is  further  averred  that  said  platform  was 
heavily  covered  with  Ice  and  sleet,  which  ap- 
pellee had  negligently  permitted  to  remain 
thereon  for  a  period  of  10  days  prior  thereto, 
falling  to  remove  tbe  same,  and  thereby  neg- 
ligently failing  to  make  said  platform  reason- 
ably safe  for  passengers  to  alight  upon;  that 
when  stepping  from  said  train  he  stepped 
upon  such  ice  and  sleet,  which  caused  his 
feet  to  slip  from  under  him,  inflicting  the 
injuries  complained  of;  which  are  averred  to 
have  been  the  direct  result  of  appellee's  said 
negligence.    He  further  says  that  he  did  not 

f  z.  See  Carriers,  vol.  I,  Cent  Die  |  ISM. 
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know  that  said  Ice  and  sleet  were  on  the 
platform,  and  that  appellee's  servants  failed 
to  Inform  him  of  the  same,  wherefore,  etc 
The  Issue  was  formed  by  a  general  denial, 
the  cause  submitted  to  a  Jury,  and  upon  the 
conclusion  of  the  evidence  the  court,  upon 
appellee's  motion,  Instructed  the  Jury  to  re- 
turn a  verdict  In  its  favor. 

Appellant's  motion  for  a  new  trial  was 
overruled,  and  such  action  is  assigned  as  er- 
ror. The  only  question  which  need  be  con- 
sidered relates  to  the  giving  of  the  peremptory 
instruction,  and  that  involves  a  consideration 
of  the  evidence.  The  specific  negligence 
counted  upon  is  that  the  appellee  allowed  its 
platform  to  be  unsafe,  by  reason  of  which 
appellant  slipped  and  fell  at  the  time  he 
alighted  from  said  train.  The  action  of  the 
court  In  giving  the  peremptory  Instruction 
was  based  upon  the  hypothesis  that  the  evi- 
dence established  contributory  negligence,  and 
it  is  not,  therefore,  necessary  to  consider  the 
evidence  except  as  it  relates  to  that  subject 
The  testimony  of  appellant  was  as  follows: 
"I  was  sitting  about  middle  ways  of  the  car, 
and  when  they  stopped  I  got  up  and  started 
out  to  the  platform,  and  as  I  got  to  the  plat- 
form the  train  kind  a  moved  off,  but  I  started 
on  down  the  steps,  and  when  I  got  to  the 
bottom  I  put  my  right  foot  down  to  the 
ground,  and  when  I  went  to  put  the  other  foot 
down  my  feet  both  went  from  under  me,  and 
my  shoulder  went  this  way.  I  think  the  for- 
ward end  of  the  second  coach  struck  my  shoul- 
der and  threw  me  forward."  His  further 
testimony  was,  In  effect,  as  follows:  The 
platform  was  dark.  It  was  dark  around  the 
place  where  the  cars  stopped.  He  could  see 
the  ground.  The  Ice  made  him  slip.  He  did 
not  see  the  ice  when  he  stepped  off  the  coach. 
"When  I  came  down,  the  train  started  to 
move,  arid  I  had  my  hands  on  both  the  han- 
dles; and  when  I  got  down  I  put  my  right 
foot  down,  and  I  stepped  with  my  left,  and 
when  I  let  go  my  feet  went  from  under  me. 
Q.  You  say  the  train  was  moving  some  when 
you  got  off?  A.  Yes,  sir.  Q.  How  fast? 
A'.  The  engine  had  just  started  up.  Q.  About 
what  rate  of  speed  would  you  say  the  train 
was  going  when  you  alighted  from  the  train? 
A.  About  half  a  mile  an  hour.  The  engine 
kind  a  set  onto  the  curve."  There  were  lights 
in  the  train  and  in  the  depot,  and  an  electric 
light  in  the  rear  of  the  train  as  It  stopped, 
which  would  ordinarily  Illuminate  the  plat- 
form, but,  owing  to  the  train  standing  be- 
tween It  and  the  platform,  did  not  do  so  at 
this  time;  the  place  where  the  appellant 
alighted  being  In  the  Bhadow  so  made,  which 
extended  four  feet  from  the  train.  He  knew 
that  the  streets  and  unprotected  places  in  Jef- 
fersonvllle  were  covered  with  ice  and  sleet 
He  was  familiar  with  the  locality  and  with 
appellee's  train  service.  There  was  no  roof 
over  the  platform.  He  could  have  alighted  at 
the  Wall  Street  Station,  600  feet  further  on. 
The  point  where  appellant  fell  was  about  15 
or  20  feet  east  of  the  station  building.     It 


was  In  evidence  that  on  three  occasions  dur- 
ing that  "ley  spell"  one  of  appellee's  employes 
spread  ashes  on  the  platform.  It  was  the 
duty  of  appellee  to  provide  a  safe  place  for 
Its  passengers  to  alight  111.,  etc.,  R.  v.  Cheek, 
152  Ind.  669,  53  N.  E.  641,  and  cases;  Louis- 
ville, etc.,  R.  Go.  v.  Lucas,  119  Ind.  590,  21 
N.  E.  968,  6  L.  R.  A.  193;  Penn.  R.  v.  Mar- 
ion, 123  Ind.  418,  23  N.  E.  973,  7  L.  R.  A. 
687, 18  Am.  St  Rep.  330;  Lucas  v.  Penn.  Ry., 
120  Ind.  205,  21  N.  E:  972,  16  Am.  St  Rep. 
323. 

The  appellee's  first  contention  is  "that  a 
passenger  -who  voluntarily  alights  from  a  mov- 
ing train  is  guilty  of  contributory  negligence." 
The  contention  cannot  be  proved.     It  is  not 
negligence  per  se  for  a  passenger  to  alight 
from  a  moving  train.    Louisville  &  N.  R.  Co. 
v.  Crank,  119  Ind.  542,  21  N.  E.  31,  12  Am. 
St  Rep.  443;   Penn.  Ry.  v.  Marlon,  123  Ind. 
415,  23  N.  E.  973,  7  L.  R.  A.  687,  18  Am.  St 
Rep.  330;   Louisville,  E.  &  St  L.  C.  R.  Co. 
v.  Bean,  9  Ind.  App.  240,  36  N.  E.  443.    The 
circumstances  and  conditions'  under  which  he 
acts  must  all  be  considered  in  determining 
the  fact,  and  whether  he  exercised  reasonable 
and  ordinary  care  is  a  question  for  the  jury; 
the  exception  being  found  only  when  the  act 
is  of  such  a  character  as  to  admit  of  but  one 
Inference.    The  speed  at  which  the  train  is 
moving  Is  an  essential  and  Important  circum- 
stance.    If  a  passenger  were  to  deliberately 
leap  from  a  train  running  60  miles  an. hour 
between  stations  it  would  be  Impossible  to 
justify  such  an  act  as  that  of  a  reasonably 
prudent  man,  but  such  conclusion  would  be 
deduced,  not  from  the  mere  act  of  alighting 
from  a  moving  train,  but  from  the  act  of 
alighting  from  a  train  so  moving  and  under 
such  conditions.     Each  case  must  be  deter- 
mined upon  its  own  facts,  which  of  necessity 
vary  greatly.    Louisville  &  N.  R.  Co.  v.  Crunk, 
supra;   Louisville,  B.  &  St  L.  C.  R.  Co.  v. 
Bean,  supra;    Penn.  Ry.  v.  Marlon,   supra; 
Cln.  Ry.   v.  Revalee,  17  Ind  App.   665,   46 
N.  E.  352.    In  the  case  of  Toledo,  St  L.  & 
K.  C.  R.  Co.  v.  Wingate,  143  Ind.  125.  37  N. 
E.  274,  42  N.  E.  477,  the  conditions  surround- 
ing plaintiff's  attempt  to  alight  from  the  train 
were  such,  aside  from  the  movement  thereof, 
as  to  show   contributory  negligence  on   her 
part  when  considered  In  connection  there- 
with.   The  train  In  Relbel  v.  Cln.  Ry.,   114 
Ind.  476, 17  N.  E.  107,  was  running  at  a  high 
rate  of  speed.     The  decedent  was  found  to 
have  Jumped  from  the  train  moving  six  miles 
an  hour  in  order  to  avoid  being  carried  by  the 
station.     The  rule  announced  by  the   court 
was  that  a  passenger  must  not  attempt  to 
get  on  or  off  a  moving  train  while  in  motion, 
if  It  be  obviously  dangerous  to  make  the  at- 
tempt    Considering  the  slow  movement  of 
the  train,  that  it  had  been  stopped  at  a  plat- 
form for  the  purpose  of  discharging  passen- 
gers, who  were  thereby  invited  to  alight,  ap- 
pellant's lack  of  Information  as  to  the  danger- 
ous condition  of  the  platform,  the  duty   of 
appellee  to  keep  the  same  in  a  reasonably 
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safe  condition,  the  situation  of  the  lights,  ap- 
pellant's right  to  assume  that  appellee  had 
discharged  Its  duty  In  keeping  the  platform 
In  a  reasonably  safe  condition,  and  the  other 
circumstances  In  the  case  heretofore  set  out, 
the  question  was  clearly  one  for  the  jury. 
Penn.  Ry.  v.  Marlon,  supra;  Louisville  By. 
t.  Lucas,  supra;  Thompson,  Comm.  on  Law 
of  Neg.  3015. 

It  is  contended  on  the  one  hand  that  the 
sole  cause  of  appellant's  fall  was  the  icy  plat- 
form; that  he  had  left  the  train,  and  that  Its 
motion  had  nothing  to  do  with  his  fall.  On 
the  other  hand,  that  the  allegations  of  the  com- 
plaint limit  recovery  to  an  injury  received 
while  alighting  from  the  train,  and  that  the 
proximate  cause  of  the  fall  was  the  negligent 
act  of  alighting  from  a  moving  train.  The 
negligence  counted  upon  related  to  the  unsafe 
condition  of  the  platform.  If  the  injury  was 
caused  by  leaping  from  a  moving  train  in  the 
dark,  the  allegation  would  be  unproven,  and 
there  could  be  no  recovery,  irrespective  of 
the  contributory  negligence.  The  question 
of  proximate  cause  was  therefore  in  issue.  If 
the  Judge  was  authorised  to  decide  that  issue 
in  appellee's  favor,  the  binding  instruction 
was  justified,  but  the  issue  was  not  one  of 
law.  It  was  an  issue  of  fact,  an  issue  to  be 
determined  as  other  issues  of  like  character. 
Ry.  Co.  v.  Martin  (Ind.  App.)  66  N.  B.  691. 
The  burden  of  establishing  contributory  neg- 
ligence was  on  appellee.  Burns'  Rev.  St  1901, 
{  359a.  This  burden  did  not  shift.  The  evi- 
dence was  sufficient  to  take  the  cause  to  the 
Jury.  Reversed,  and  cause  remanded,  with 
instructions  to  sustain  motion  for  a  new  trial, 
and  for  further  proceedings  not  inconsistent 
herewith. 

($2  Ind.  A.  687) 

WEAVER  et  al.  v,  METER. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
March  15,  1904.) 

ADMINISTRATION — CONVERSION  OF  PROPERTY  OF 

ESTATE— ACTION— BY    WHOM    BROUGHT 

—PLEADING— EVIDENCE. 

1.  A  complaint  alleging  that  an  executor  had 
managed  a  decedent's  estate  as  such  executor 
till  his  own  death,  and  had  never  separated  the 
income  from  the  body  of  the  estate,  but  handled 
it  as  a  part  of  the  estate,  sufficiently  shows  that 
he  had  never  so  far  executed  his  trust  that  the 
fund  ceased  to  belong  to  the  estate,  or  that  an 
administrator  de  bonis  non  appointed  after  the 
executor's  death  could  not  maintain  an  action 
against  persons  who  had  wrongfully  secured 
possession  of  the  fund. 

2.  The  title  to  personal  property  passing,  un- 
der Wisconsin  law,  to  the  executor  or  adminis- 
trator of  a  decedent,  where  a  testator  in  that 
state  bequeathed  money  and  securities  to  his 
widow  for  life,  and  then  to  his  son,  who  was 
made  executor,  and  the  son  never  intended,  to 
part  with  title  to  the  property,  the  proper  par- 
ty to  maintain  an  action  for  a  conversion  of  the 
property  after  the  son's  death  was  the  adminis- 
trator de  bonis  non,  though  the  widow  had  been 
placed  in  possession  of  the  property. 

3.  In  proceedings  by  an  heir  for  the  appoint- 
ment of  an  administrator  de  bonis  non,  the  wid- 
ow of  the  decedent  appeared  and  objected  to  the 


appointment;  denying  that  the  applicant  was 
an  heir,  and  alleging  that  the  estate  had  been 
fully  administered.  On  trial  the  findings  were 
for  the  applicant,  and  an  administrator  wag 
appointed.  Held  that,  in  an  action  by  him  for 
property  of  the  estate,  which  the  widow  had 
conveyed  to  the  defendants  to  conceal  it,  the 
record  of  these  proceedings  was  conclusive  on 
defendants ;  they  being  in  privity  with  the  wid- 
ow. 

4.  In  an  action  by  an  administrator  de  bonis 
non  for  property  of  the  estate  which  the  tes- 
tator's widow  was  alleged  to  have  wrongfully 
conveyed  to  the  defendants,  the  record  of  a 
suit  in  which  her  son  (since  deceased)  bad  se- 
cured a  divorce,  and  in  which  the  legitimacy  of 
his  daughter  had  been  adjudicated,  was  admis- 
sible, as  tending  to  explain  the  widow's  action 
as  an  attempt  to  prevent  the  granddaughter 
from  inheriting  from  the  testator. 

Appeal  from  Circuit  Court,  Clay  County; 
P.  O.  Colllver,  Judge. 

Action  by  Richard  Meyer,  Jr.,  administra- 
tor, against  George  W.  Weaver  and"  others. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Affirmed. 

Coffey  &  McGregor,  for  appellants.  A.  R. 
Bushnell,  Geo.  H.  Knight,  and  A.  W.  Knight, 
for  appellee. 


ROBT,  J.  Action  by  appellee  to  recover 
money  averred  to  belong  to  the  estate  of 
James  Moore.  The  appellants,  and  the  ap- 
pellant Weaver  separately,  demurred  to  the 
complaint  and  the  action  of  the  court  in  over- 
ruling said  demurrers  is  presented  by  proper 
assignment 

The  facts  set  up  in  the  complaint  are,  in 
effect  as  follows:  James  Moore  died  intes- 
tate in  Grant  county,  Wis.,  on  April  30,  1885, 
where  be  had  lived  for  many  years.  He  left 
surviving  his  widow,  Sarah  Moore,  and  bis 
son,  John  S.,  the  only  child,  and  by  bis  will 
bequeathed  tile  use  of  bis  estate  to  his  widow 
during  her  life,  and  at  her  death  to  his  said 
son,  who  was-  appointed  executor.  The  will 
was  duly  probated,  and  said  John  8.  quali- 
fied as  executor,  entered  upon  bis  duties  as 
such,  took  possession  of  the  estate,  and  made 
a  partial  Inventory  thereof.  Tbe  family  had 
lived  together  before  the  father's  death,  and 
afterward  the  mother  and  son  continued  to 
do  so  until  June  6,  1891,  when  John  S.  de- 
parted life,  leaving  his  widow,  Addle  Moore, 
and  one  child,  Alma  (now  Alma  Fox),  bis 
sole  heirs.  All  the  property  in  the  family 
was  that  owned  originally  by  James  Moore, 
amounting  to  about  $10,000,  mostly  in  money 
and  securities;  possession  thereof  being  held 
by  John  S.,  until  his  death,  as  executor. 
Under  the  Wisconsin  statute,  the  title  to  all 
this  property  passed  to  the  executor;  legatees 
and  heirs  acquiring  title  only  through  the 
judgment  of  distribution  made  by  tbe  county 
court  having  jurisdiction.  At  tbe  death  of 
John  S.  Moore,  his  mother  took  possession 
of  all  said  estate,  and  secretly  carried  $5,000 
to  Brazil,  Clay  county,  Ind.,  where  the  de- 
fendant Weaver,  her  brother-in-law,  Dllley, 
her  brother,  and  Carpenter,  a  relative  by  mar- 
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riage  of  Dilley, '  resided,  -and  with  them  con- 
spired and  confederated  to  conceal  said  sum 
from  the  persons  entitled  thereto,  and  from 
the  person  who  should  be  appointed  adminis- 
trator de  bonis  non  of  the  estate  of  James 
Moore,  and,  to  convert  the  same  to  their  own 
use,  fraudulently  Invested  the  same  In  build- 
ing association  stock  in  the  name  of  Bald 
Sarah.  Afterwards  Sarah  Moore,  a  constant 
citizen  of  Wisconsin,  remarried  In  Grant  coun- 
ty, Wis.,  with  one  Garthwaite,  and  lived 
with  him  until  March,  1894,  when  she  died, 
leaving,  under  the  law  of  Wisconsin,  as  her 
sole  heir,  her  said  granddaughter,  Alma. 
Defendants  and  said  Sarah  fraudulently  con- 
cealed the  facts  connected  with  the  Indiana 
transaction,  and  upon  her  death  her  second 
husband,  conspiring  with  appellants  to  con- 
ceal the  same,  and  to  wrongfully  convert  the 
money  to  their  own  use,  contrived  that  Dilley 
should  take  out  letters  of  administration  in 
Clay  county  on  the  estate  of  said  Sarah,  which 
he  did  in  pursuance  of  the  same  purpose. 
"Defendant  Weaver  wrongfully  trumped  up 
a  false  and  fraudulent  account  against  said 
Sarah  Garthwaite  for  $1,250,"  which  Dilley 
fraudulently  admitted.  Dilley  trumped  up  a 
fraudulent  claim  for  $202  for  his  services, 
and  $150  as  attorney's  fees.  In  order  to  fur- 
ther carry  out  said  fraud  upon  the  court, 
Dilley  filed  his  report  in  final  settlement, 
showing  that  Sarah  Garthwaite  left  no  child, 
or  descendant  of  any  child  of  hers,  surviving 
her;  that  she  left  her  husband,  Garthwaite, 
her  sole  heir  at  law,  from  whom  Dilley  had 
procured  an  assignment  of  his  interest  in  said 
estate,  both  of  them  knowing  that  Garth- 
waite had  no  Interest  therein,  and  intend- 
ing to  deprive  the  persons  rightfully  entitled 
thereto,  and  impose  upon  the  court  After- 
ward Dilley  filed  his  final  settlement  report, 
showing  distribution  to  himself,  and  receipt- 
ing to  himself  for  the  same.  The  appoint- 
ment in  Wisconsin  of  an  administrator  de 
bonis  non  of  the  estate  is  set  out  Search  for 
assets  is  shown,  resulting  in  the  discovery 
of  the  fraud  alleged,  in  July,  1000;  and  it 
is  averred  "that  at  the.  said  city  of  Brazil, 
in  the  said  Clay  county,  Indiana,  and  at  the 
time  and  In  the  way  and  manner  aforesaid, 
the  defendants,  and  each  of  them,  unlawfully 
intermeddled  with  said  moneys  and  property 
of  the  estate  of  the  said  James  Moore,  deceas- 
ed, which  so  came  into  and  was  in  the  said 
state  of  Indiana  as  aforesaid,  and  with  the 
Income  and  proceeds  thereof,  and  unlawfully 
converted  the  same  to  their  own  use,  as  this 
plaintiff  is  Informed  and  believes,  whereby 
the  estate  of  the  said  James  Moore,  deceased, 
and  this  plaintiff,  has  been  and  is  deprived  of 
the  use,  interest,  and  income  which  it  and  he 
might  and  could  otherwise  have  derived  and 
had  thereof  and  therefrom,  to  the  plaintiff's 
injury  and  damage  $10,000."  Wherefore,  etc. 
The  proposition  Insisted  on  by  appellant  is 
that  if  John  S.  Moore,  as  executor  of  the  es- 
tate of  James  Moore,  bo  far  executed  his 


trust  as  to  reduce  the  assets  of  the  estate  to 
money,  pay  the  debts,  and  pay  over  to  Sarah 
Moore  (Garthwaite)  the  fund  in  controversy, 
then  such  fund  ceased  to  belong  to  said  es- 
tate, and  cannot  be  recovered  by  this  admin- 
istrator.   The   complaint  contains  an  aver- 
ment as  follows:    "That  from  the  time  of 
the  death  of  the  said  James  Moore,  deceased, 
up  to  the  time  of  the  death  of  the  said  John 
S.  Moore,  the  said  John  S.  Moore,  as  such 
executor,  had  and  retained  the  possession  of 
all  the  estate  of  said  James  Moore,  deceased, 
and  by  and  with  the  consent,  and  with  the  as- 
sistance of  his  mother,  the  said  Sarah  Moore, 
handled  and  managed  the  same  as  such  ex- 
ecutor, and  they  both  had  their  living  there- 
from, and  no  part  of  the  Income  was  ever 
by  them,  or  either  of  them,  in  any  way  segre- 
gated or  set  or  kept  apart  from  the  body  of 
the  said  estate,  but  the  whole  of  the  income 
thereof  was  by  both  of  them  always  han- 
dled as  part  and  parcel  of  the  body  of  said 
estate,  as  this  plaintiff  is  Informed  and  be- 
lieves."   It  follows  that,  even  under  appel- 
lant's statement  of  the  law,  the  demurrer  for 
want  of  facts  was  correctly  overruled.  ,  The 
proposition  above  stated  is  asserted,  In  ar- 
gument, to  apply  to  the  evidence,  under  the 
grounds  for  a  new  trial  that  the  verdict  is 
not  supported  by  it,  and  is  contrary  to  law. 
The  fourteenth  instruction  requested  by  ap- 
pellants, and  refused,  contains  a  statement  of 
the  law  based  upon  the  hypothesis  claimed 
by  appellants.    It  is  unnecessary  to  consider 
the  instruction  refused,  for  the  reason  that, 
so  far  as  it  was  a  correct  expression  of  the 
law,  the  fifteenth  Instruction  given  is  equiva- 
lent to  it    Under  the  Wisconsin  law,  "per- 
sonalty, except  heirlooms,  or  limbs  of  the  In- 
heritance which  descend  with  it  to  the  heir, 
is  never  inherited.    Upon  the  owner's  death 
the  legal  title  goes  to  the  executor  or  ad- 
ministrator.   *    *    *    In  any  case  when  the 
title  to  personalty  comes  to,  legatee  or  dis- 
tributee, it  comes  from  the  executor  or  ad- 
ministrator, not  from  the  testator  or  ances- 
tor.   The  title  of  the  executor  or  adminis- 
trator Intervenes  between  testator  and  lega- 
tee, between  ancestor  and  next  of  kin."    Mur- 
phy v.  Hanraham,  50  Wis.  485,  490,  7  N.  W. 
436.    The  will  gave  to  Sarah  Moore  the  use 
of  all  the  testator's  property  during  her  life. 
She  thereby  became  entitled  to  the  income 
therefrom;    such  property  consisting,  as    it 
did,  of  money  and  securities.    Eddy  v.  Cross. 
20  Ind.  App.  643,  60  N.  E.  470;  Golder  v.  Lit- 
tlejohn,  30  Wis.  344;   Meyer  v.  Garthwaite, 
92  Wis.  571,  575,  66  N.  W.  704. 

The  verdict  of  the  Jury  includes  a  finding 
that  John  S.  Moore  did  not  intend  to  part 
with  title  to  said  money  and  securities.  In 
the  absence  of  a  completed  gift  by  him  to 
her,  it  would  have  been  his  duty  at  her  death 
to  have  resumed  possession  of  such  property. 
had  it  been  delivered  to  her  in  specie,  and  to 
have  then  transferred  it  to  the  person  en- 
titled thereto.    Golder  v.  Llttlejohn,  supra. 
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The  mere  possession  of  the  property  did  not 
authorize  her  to  dissipate  or  give  It  away. 
She  could  not  thus  defeat  the  will  of  her 
husband,  by  which  only  its  use  during  life 
was  given  her.  It  follows  that  after  the 
death  of  the  mother  the  representative  of  the 
estate  was  the  only  person  entitled  to  posses- 
sion of  said  property,  and  was  therefore  the 
proper  party  to  bring  this  suit,  based  upon 
its  wrongful  conversion.  The  verdict,  in  so 
far  as  it  relates  to  the  connection  of  the  ap- 
pellants with  the  transaction,  is  supported 
by  evidence. 

John  S.  Moore  was  thrice  married.  From 
the  mother  of  Alma  he  was  divorced.  After 
his  death  the  guardian  of  Alma  applied  to 
the  county  court  of  Grant  county,  Wis.,  for 
the  appointment  of  an  administrator  de  bonis 
non  of  the  estate  of  James  Moore.  Sarah 
Moore  (Gartbwalte)  appeared  In  this  proceed- 
ing and  objected  to  such  appointment;  deny- 
ing, in  her  objections,  that  Alma  was  the 
child  of  John  S.  M/H>re,  or  bis  heir,  and  as- 
serting that  said  estate  had  been  fully  ad- 
ministered. Trial  was  had,  evidence  heard, 
finding  made  for  the  applicant,  and  an  ad- 
ministrator appointed  as  prayed.  The  rec- 
ord of  this  proceeding  was  introduced  in  evi- 
dence on  the  trial  of  the  case  at  bar.  There 
was  no  error  in  admitting  such  evidence. 
Appellants  are  in  privity  with— claiming  un- 
der— Sarah  Garthwaite.  The  judgment  there- 
fore concludes  them  upon  the  facts  in  issue. 

The  record  of  the  divorce  suit  between 
John  S.  Moore  and  the  mother  of  Alma 
Moore  was  also  introduced  In  evidence.  The 
legitimacy  of  the  daughter  was  then  adjudi- 
cated and  declared.  The  facts  disclosed  by 
these  records  illustrate  and  explain  the  ac- 
tion of  said  Sarah  in  seeking,  with  the  aid  of 
her  second  husband  and  appellants,  to  pre- 
vent a  full  administration  in  Wisconsin  upon 
the  estate  of  James  Moore;  resulting,  as  it 
evidently  would  have  done,  in  the  payment 
to  the  daughter  of  whatever  surplus  might 
ultimately  remain  for  distribution.  There 
was  no  error  in  the  admission  of  the  evi- 
dence. 

A  brief  of  294  pages  has  been  filed  by  ap- 
pellants. Thirty-four  grounds  for  a  new 
trial  were  enumerated  in  the  motion  there- 
for, as  high  as  11  causes  being  named  in  a 
single  specification.  The  alleged  errors  are 
referred  to  in  the  brief,  although  the  refer- 
ence comes  short  in  many  instances  of  such 
an  argument  as  is  necessary  on  appeal.  We 
are  not  able  to  say  that  error  was  commit- 
ted, requiring  a  reversal  of  the  judgment. 
Sarah  Garthwaite  evidently  determined  that 
the  granddaughter  whom  she  refused  to  ac- 
knowledge should  not  inherit.  The  appel- 
lants undertook  to  assist  her  in  preventing  it 
After  her  death  they  proceeded  to  consum- 
mate the  fraud.  There  is  no  room  for  divi- 
sion of  responsibility  between  them.  The 
judgment  appealed  from  was  for  $5,000.  It 
accords  with  the  merits  of  the  controversy, 
and  is  therefore  affirmed. 


078  N.  T.  147) 
GMABHLB  V.  ROSENBERG  et  al. 

(Court  of  Appeals  of  New  Tork.    March  29, 
1904J 

INJURY   TO    EMPLOY*— NOTICE   TO    MASTER— 
COMMON -LAW  LIABILITY. 

1.  Laws  1902,  p.  1748,  c.  600,  provides  that  a 
master  shall  be  liable  for  the  negligence  of  the 
superintendent,  and  section  2  (page  1749)  re- 
quires notice  to  be  given  to  the  employer  as  a 
condition  precedent  to  the  maintenance  of  an 
action  to  recover  damages  for  personal  injuries 
under  the  act.  Held,  that  a  complaint  in  an  ac- 
tion to  recover  for  the  death  of  an  employe  be- 
cause of  the  alleged  negligence  of  the  master 
in  the  erecting  of  a  scaffolding  states  a  good 
cause  of  action  based  on  a  common-law  liability 
of  the  master,  and  it  is  unnecessary  to  allege 
that  a  notice  was  given  the  employer  in  accord- 
ance with  the  provisions  6f  such  act. 

Gray,  J.,  dissenuug. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Charles  Gmaehlc,  administrator 
of  Charles  Gmaehle,  against  Morris  Rosen- 
berg and  others.  From  an  order  of  the  Ap- 
pellate Division  (84  N.  Y.  Supp.  1127)  revers- 
ing a  judgment  of  the  Special  Term  overrul- 
ing a  demurrer  to  the  complaint  and  sus- 
taining the  demurrer,  plaintiff  appeals.  Re- 
versed. 

Morris  Hlllquit  for  appellant  David 
Steckler,  for  respondents. 


CULLEN,  J.  The  action  Is  brought  ad- 
ministrator of  servant  against  master,  to  re- 
cover damages  for  the  death  of  the  servant 
charged  to  have  been  caused  by  the  negli- 
gence of  the  master.  The  allegations  of  the 
complaint  as  to  the  fault  on  the  defendants' 
part  are  that  they  erected  and  caused  to  be 
erected  a  scaffold  In  such  a  negligent  Im- 
proper, and  unsafe  manner  that  the  same 
gave  way  and  fell  while  the  plaintiff's  intes- 
tate was  working  thereon,  by  which  said  in- 
testate received  injuries  causing  his  death. 
The  defendants  demurred  to  the  complaint 
as  not  stating  facts  sufficient  to  constitute 
a  cause  of  action,  In  that  it  failed  to  allege 
that  notice  of  the  time,  place,  and  cause  of 
the  injury  to  the  deceased  was  given  to  the 
employers  as  prescribed  by  section  2,  p.  1749, 
of  chapter  600  of  the  Laws  of  1902.  The  de- 
murrer was  overruled  by  the  Special  Term, 
but  this  decision  was  reversed  by  the  Appel- 
late Division,  which  has  certified  to  us  the 
following  question:  "Is  the  service  of  a  no- 
tice of  the  time,  place,  and  cause,  of  the  In- 
Jury  by  the  servant  upon  the  master  with- 
in 120  days  after  the  occurrence  of  the  acci- 
dent, as  provided  for  by  chapter  600  of  the 
Laws  of  1902,  entitled  'An  act  to  extend  and 
regulate  the  liability  of  employers  to  make 
compensation  for  personal  injuries  suffered 
by  employees,'  a  condition  precedent  to  the 
maintenance  of  an  action  against  the  em- 
ployer to  recover  damages  for  personal  In- 
juries sustained  by  the  employe  after  the 
passage  of  said  act?" 
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The  complaint  does  not  charge  any  liabil- 
ity baaed  on  the  provisions  of  the  statute 
of  1902.  It  was  the  settled  law  of  this  state 
prior  to  the  enactment  of  the  statute  that 
the  master  was  bound  to  exercise  reasona- 
ble care  to  provide  the  servant  a  safe  place 
to  work  and  safe  and  suitable  machinery 
and  appliances,  with  which  to  work,  and 
that  for  a  failure  to  exercise  such  a  degree 
of  care  he  was  liable  to  the  servant  for  any 
injury  caused  thereby.  This  was  what  our 
courts  and  the  courts  generally  throughout 
the  country  have  held  to  be  the  common- 
law  liability  of  the  master.  Under  this  rule 
the  complaint  stated  an  entirely  good  cause 
of  action,  and  it  was  unnecessary  to  rely 
on  any  statute  enacted  in  favor  of  the  em- 
ploye. By  the  first  section  of  the  act  of 
1902  it  is  provided  that  an  employ^,  or,  in 
case  of  death,  his  personal  representatives, 
shall  have  the  right  of  compensation  for 
such  injury  or  death  where  the  injury  was 
caused  (1)  by  reason  of  any  defect  in  the 
condition  x>i  the  ways,  works,  or  machinery 
connected  with  or  used  by  the  employer,  due 
to  the  negligence  of  the  employer  or  the  per- 
son intrusted  by  him  with  the  care  of  such 
ways,  works,  and  machinery;  (2)  by  reason 
of  the  negligence  of  any  superintendent  of 
the  employer,  or  any  person  acting  as  such, 
or  whose  principal  duty  is  that  of  superin- 
tendence. The  second  section  prescribes: 
"No  action  for  recovery  of  compensation  for 
injury  or  death  under  this  act  shall  be  main- 
tained unless  notice  of  the  time,  place  and 
cause  of  the  Injury  is  given  to  the  employer 
within  one  hundred  and  twenty  days  and 
the  action  is  commenced  within  one  year 
after  the  occurrence  of  the  accident  causing 
tte  Injury  or  death."  It  will  be  seen  that 
by  the  terms  of  the  statute  the  requirement 
of  notice  to  the  employer  is  limited  to  "ac- 
tions for  the  recovery  of  compensation  for 
injury  or  death  under  this  act"  The  learn- 
ed court  below  was  of  opinion,  however,  that 
the  statute  dealt  with  the  whole  subject  of 
the  master's  liability  for  defective  ways, 
works,  or  machinery,  and  that,  therefore, 
from  the  time  of  its  enactment  all  causes 
of  action  for  those  defects,  whether  they 
were  such  as  previously  existed  or  not,  were 
subjected  to  the  qualification  that  notice 
must  be  given  to  the  master  within  120  days 
after  the  occurrence  of  the  accident.  It  1b 
also  Insisted  that  the  statute  gives  no  new 
cause  of  action,  and  that  hence  it  must  be 
construed  as  regulating  such  causes  of  ac- 
tion as  were  given  by  the  common  law. 
Now,  while  we  are  not  prepared  to  say 
whether  the  statute  has  in  any  respect  in- 
creased the  liability  of  the  master  for  defect- 
ive ways,  works,  or  machinery,  it  is  clear 
that  it  has  given  an  additional  cause  of  ac- 
tion where  it  prescribes  that  the  master  shall 
be  liable  for  the  negligence  of  the  superin- 
tendent, or  any  person  acting  as  such.  At 
common  law,  while  the  master  was  liable 


for  the  fault  of  bis  alter  ego,  to  whom  he 
intrusted  the  whole  management  of  the 
work,  with  the  power  to  employ  and  dis- 
charge servants,  he  was  not  liable  for  the 
negligence  of  foremen,  merely,  as  such. 
Loughlin  v.  State  of  New  Xork,  105  N.  Y. 
159,  11  N.  E.  371.  Moreover,  unquestionably 
the  statute  does  not  cover  the  whole  liabil- 
ity of  the  employer  to  the  employe.  The 
master  is  bound  to  exercise  reasonable  care 
in  the  selection  and  employment  of  compe- 
tent co-servants,  and,  if  the  character  of  the 
business  requires  it,  to  promulgate  and  en- 
force proper  rules  for  the  conduct  of  the 
business.  It  cannot  be  denied  that  these, 
and  probably  other,  liabilities  remain  unaf- 
fected by  the  statute.  Reliance  is  placed  by 
the  learned  Appellate  Division  upon  the  ti- 
tle of  the  statute,  "An  act  to  extend  and 
regulate  the  liability  of  employers  to  make 
compensation  for  personal  injuries  suffered 
by  employees."  But  If  it  were  the  legisla- 
tive intent  to  deal  generally  with  the  sub- 
ject of  the  liability  of  employers,  it  is  diffi- 
cult to  see  why  the  statute  did  not  deal  with 
their  responsibility  for  Incompetent  fellow 
servants  or  insufficient  rules,  as  well  aa  for 
defective  appliances,  or  why  the  statute  did 
not  prescribe  broadly  that  in  all  actions  of 
employes  against  employers  the  prescribed 
notice  should  be  given.  We  think  the  leg- 
islative intent  is  reasonably  clear.  The  leg- 
islature, deeming  that  by  the  act  it  was 
about  to  extend  the  liabilities  of  masters  to 
their  servants  (to  what  extent  they  effect- 
uated this  purpose  it  is  unnecessary  now  to 
determine),  thought  it  wise  to  safeguard  tbe 
new  liabilities  by  requiring  that  notice 
should  be  given  the  master  of  the  accident 
for  which  it  was  sought  to  recover  compen- 
sation. But  it  was  only  the  new  or  extend- 
ed liability  that  It  was  Intended  to  subject 
to  such  safeguard.  This  intent  is  clearly 
expressed  when  the  Legislature  limited  the 
requirement  for  notice  to  actions  for  Inju- 
ries or  death  "under  this  act"  Section  2 
of  the  act  is  a  substantial  reproduction  of 
certain  provisions  of  the  English  and  Massa- 
chusetts statutes  on  the  subject  In  Ryalls 
v.  Mechanics'  Mills,  150  Mass.  190,  22  N.  E. 
766,  5  L.  R.  A.  667,  it  was  held  that  where 
the  plaintiff  declared  on  the  common-law  li- 
ability of  the  master  to  his  servant  it  was 
unnecessary  to  give  the  statutory  notice. 
The  same  doctrine  was  held  by  the  Appel- 
late Division  in  the  Second  Department  in 
Bosln  v.  Liagerwood  Manufacturing  Compa- 
ny, 89  App.  Div.  245,  86  N.  Y.  Supp.  49.  In 
the  view  of  those  courts  we  concur,  except 
that  we  do  not  Intimate  any  approval  of  the 
position  of  the  learned  court  in  the  Lldger- 
wood  Case  that  the  statute,  If  given  the 
broad  construction  accorded  it  by  the  court 
below,  would  be  unconstitutional.  With 
that  question  we  do  not  deal. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  interlocutory  Judgment 
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entered  on  the  decision  of  the  Special  Term 
affirmed,  with  costs  in  all  the  courts,  and  the 
question  certified  answered  in  the  negative. 

PABKER,  0.  J.,  and  HAIGHT,  MARTIN, 
and  WERNER,  JJ.,  concur.  GRAY,  J.,  dis- 
sents.   O'BRIEN,  J.,  not  voting. 

Order  reversed,  etc. 

'     (178  N.  T.  137) 

NEW  YORK  UNIVERSITY  v.  LOOMIS 
LABORATORY. 

(Court  of  Appeals  of  New  York.    March  22, 
1901.) 

TBD8T— EVIDENCE   TO    ESTABLISH— DECLARA- 
TIONS OF  AGENT. 

1.  An  agent  was  authorized  to  buy  laud,  and 
equip  a  laboratory  thereon  for  instruction  in 
medical  sciences,  with  moneys  furnished  by  an 
unknown  principal,  and  to  convey  the  property 
when  completed,  and  the  corporation  organized 
was  to  manage  the  laboratory.  The  agent  de- 
clared that  the  laboratory  was  to  be  held  for 
the  exclusive  use  of  the  medical  department  of 
a  certain  university.  Held,  that  where  there 
was  evidence  that  the  statements  of  the  agent 
were  unknown  to  and  unauthorized  by  the  prin- 
cipal, and  he  denies  that  he  assented  to  or  rati- 
fied them  when  made  known  by  the  agent,  and 
it-  was  shown  that  he  furnished  the  money  to 
the  agent,  and  that  the  agent  had  no  title  or 
interest  except  as  agent,  his  statements  are  in- 
sufficient to  create  a  trust  on  the  property  in 
favor  of  the  university  named  by  the  agent. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Action  by  the  New  York  University  against 
the  Ltoomis  Laboratory.  From  a  judgment 
of  the  Appellate  Division  (74  N.  Y.  Supp. 
175)  affirming  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

George  A.  Strong,  for  appellant  Charles 
B.  Miller  and  Bronson  Winthrop,  for  re- 
spondent , 

VANN,  J.  The  plaintiff  was  incorporated 
in  1831,  by  a  special  act  of  the  Legislature, 
"for  the  purpose  of  promoting  literature  and 
science,"  and  Is  an  institution  of  learning 
well  known  by  Its  popular  and  corporate 
name  of  "The  New  York  University."  Laws 
1831,  p.  207,  a  176.  The  defendant  was 
incorporated  in  1887,  also  by  special  act, 
"with  all  the  privileges  and  immunities  of 
a  seminary  of  learning  for  the  promotion 
of  original  research  in  chemistry,  biology 
and  pathology,  and  for  elementary  teach- 
ing in  these  branchea"  Laws  1887,  p.  410, 
c  329.  The  object  of  this  action  was  to 
establish  a  trust  In  favor  of  the  plaintiff 
with  reference  to  all  the  property  held  by 
the  defendant  in  its  own  name,  and  to  en- 
join the  defendant  from  excluding  the  plain- 
tiff from  the  benefit  and  enjoyment  thereof. 
The  theory  of  the  plaintiff  is  that  in  Decem- 
ber, 1887,  Dr.  Alfred  L.  Loomls  held  the  real 
estate  In  question  in  trust  for  the  plaintiff, 
and  that  without  consideration  he  conveyed 


It  to  the  defendant  upon  the  same  trust,  but 
without  expressing  it  in  the  deed;  that  the 
defendant  now  refuses  to  recognize  the  trust, 
and  threatens  to  form  a  union  with  soma 
"rival  Institution,"  and  to  place  the  property 
under  Its  control.  The  theory  of  the  defend- 
ant is  that  no  trust  ever  existed  with  refer- 
ence to  said  property,  and  that  although  it 
was  authorized,  by  the  act  which  brought  it 
into  existence,  in  its  discretion  to  transfer 
all  its  real  and  personal  property  to  the  plain- 
tiff, and  thereupon  cease  to  exist  It  has  nev- 
er done  so,  and  has  no  desire  to  do  so.  The 
trial  justice,  by  a  decision  In  the  short  form, 
dismissed  the  complaint  upon  the  ground  that 
no  trust  was  ever  created  in  favor  of  the 
plaintiff  as  to  any  property  held  by  the  de- 
fendant, and  the  judgment  entered  accord- 
ingly was  unanimously  affirmed  by  the  Ap- 
pellate Division. 

While  the  facts  are  placed  beyond  our 
control  by  the  united  action  of  the  courts 
below,  it  Is  necessary  to  examine  the  evi- 
dence to  some  extent,  in  order  to  properly 
consider  the  questions  of  law  presented  by 
the  rulings  made  during  the  trial.  The  main 
evidence  relied  on  by  the  plaintiff  to  estab- 
lish the  trust  waB  as  follows:  In  1887  Dr. 
Loomls,  although  one  of  the  faculty,  was  not 
a  member  of  the  council  or  governing  board 
of  the  plaintiff,  but  was  one  of  the  eight 
directors  of  an  Institution  Incorporated  in 
1883,  for  "educational  and  scientific  pur- 
poses," under  the  name  of  the  "Medical  Col- 
lege Laboratory  of  the  City  of  New  York." 
Laws  1883,  p.  132,  c.  125.  On  the  23d  of 
March,  1887,  Dr.  Loomls  made  a  report  to  the 
directors  of  the  Medical  College  Laboratory, 
a  stranger  to  the  alleged  trust,  in  which  he 
made  the  following  statement:  "About  one 
year  ago  a  gentleman  gave  me  a  power  of 
attorney  to  spend  one  hundred  thousand  dol- 
lars for  him  in  the  erection  and  equipment 
of  a  laboratory  building  for  the  exclusive  use 
of  the  faculty  and  students  of  the  Medical 
Department  of  the  New  York  University. 
He  designated  that  it  should  be  known  as  the 
'Loomls  Laboratory  of  the  Medical  Depart- 
ment of  the  New  York  University';  that 
when  completed  it  should  be  handed  over 
to  a  board  of  trustees,  who  should  hold  it  in 
trust  for  the  use  of  the  faculty  and  students, 
as  already  indicated;  that  in  every  way,  and 
as  might  from  time  to  time  be  Indicated  by 
the  faculty,  it  should  be  used  to  increase  the 
teaching  facilities  of  the  Medical  Depart- 
ment of  the  University;  that  if  at  any  time 
the  council  of  the  University  was  to  assume 
the  pecuniary  obligations  of  the  faculty  and 
take  the  college  building,  the  trustees  of  the 
laboratory  may  transfer  the  laboratory  prop- 
erty to  the  council.  In  accordance  with  the 
wishes  of  the  donor,  I  have  bad  a  bill  in- 
troduced into  the  Legislature,  Incorporating 
the  laboratory.  •  *  *  I  have  also  had  all 
the  necessary  steps  taken  •  *  *  for  the 
completion  of  the  building  by  10th  Septem- 
ber, 1887,  according  to  the  contracts  present- 
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ed.  The  donor  will  give  the  faculty  any  legal  i 
documents  which  they  may  wish,  guarantee-  [ 
ing  to  them  that  the  laboratory  and  its  equip-  j 
ment  shall  always  be  for  their  use  in  labora- 
tory teaching.  It  is  understood  that  the  trus-  I 
tees  are  to  be  simply  the  custodians  of  the 
property  and  of  any  endowment  which  the 
laboratory  may  receive."  This  report  was 
accepted  and  ordered  spread  upon  the  min- 
utes. On  the  12th  of  December,  1887,  Dr. 
Loomis  presented  to  the  defendant  a  deed 
dated  that  day,  by  which  he  and  his  wife, 
in  consideration  of  $1,  conveyed  to  the  de- 
fendant the  lot  on  which  the  laboratory 
building  stands.  In  presenting  the  deed  to 
the  defendant's  board  of  trustees,  as  their 
minutes  show,  he  made  the  following  state- 
ment: "In  November,  1886,  a  friend  gave 
me  the  authority  to  expend  for  him  $100,000 
in  the  purchase  of  grounds  and  the  erection 
and  equipment  of  a  laboratory  in  connection 
with  the  Medical  Department  of  the  Uni- 
versity of  the  City  of  New  York.  The  only 
stipulations  were  that  the  name  of  the  donor 
should  remain  a  secret,  and  the  laboratory 
should  be  called  the  'Loomis  Laboratory.* 
I  was  to  expend  the  money'  In  the  manner 
which  seemed  best  to  me  for  the  accomplish- 
ment of  a  perfect  laboratory  in  every  re- 
spect In  February,  1887,  I  purchased  the 
ground,  35x100  feet,  adjoining  the  University 
Medical  College,  for  $17,700,  and  in  March 
I  accepted  the  plans  and  specifications 
*  *  *  for  the  erection  of  a  suitable  build- 
ing. In  the  following  April  the  contracts 
for  the  erection  of  a  building  according  to 
the  specifications  were  signed  by  the  build- 
ers, and  the  work  of  construction  was  im- 
mediately commenced,  and  completed  in  Jan- 
uary, 1888,  at  the  cost,  with  apparatus  which 
was  purchased  during  the  construction,  of 
$101,000.  During  this  construction  and  at 
the  time  of  its  completion  I  received  from 
the  donor  $101,600,  and  presented  to  him  the 
vouchers  for  the  moneys  expended.  I  now 
deliver  to  this  corporation  the  deed  of  the 
land  and  building."  The  trustees  of  the  de- 
fendant accepted  the  deed,  and  passed  a  reso- 
lution thanking  the  donor  for  his  gift.  There 
was  no  evidence  that  Dr.  Loomis  ever  stated 
to  the  plaintiff  that  the  gift  was  for  its 
benefit,  or  that  he  made  any  statement  on  the 
subject,  except  to  the  two  other  Independent 
corporations.  The  plaintiff  apparently  never 
heard  of  the  alleged  trust  until  after  all 
rights  had  become  fixed,  although  evidence 
was  given  by  one  witness  tending  to  show 
that  Dr.  Loomis,  who  was  not  living  at  the 
time  of  the  trial,  once  stated  to  the  chan- 
cellor of  the  university  that  a  sum  of  money 
bad  been  placed  in  his  hands  for  Its  bene- 
fit, and  that  it  was  to  be  put  into  a  labora- 
tory building.  Subsequently  the  present 
structure  was  erected,  and  on  the  front  there- 
of the  following  inscription  was  placed: 
"Loomis  Laboratory  of  the  Medical  Depart- 
ment of  New  York  University."  There  was 
also  evidence  that  some  of  the  professors  of 


the  university  had  used  the  building,  and  had 
given  Instruction  to  its  students  therein. 

While  there  was  other  testimony,  this  was 
the  strength  of  the  plaintiff's  case,  and  it  was 
met  by  evidence  of  the  following  character: 
It  appeared,  without  contradiction,  that  Col. 
Oliver  H.  Payne  furnished  the  money  to  buy 
the  land,  as  well  as  to  erect  the  building,  and 
that  he  subsequently  endowed  the  institution. 
Col.  Payne  testified  that  he  furnished  the 
money  to  Dr.  Loomis  during  the  years  1886 
and  18S7.  He  was  asked,  "What  instructions 
did  you  give  Dr.  Loomis  about  the  use  of  the 
money?"  Subject  to  objection  and  exception, 
he  answered  as  follows:  "I  told  him  to  buy  a 
lot  and  to  build  and  equip  a  laboratory,  to 
be  transferred  later  to  a  corporation  to  be 
organized  under  the  act  of  the  Legislature,  to 
be  called  the  'Loomis  Laboratory.'  I  told  him 
that  it  was  my  object  to  build  a  laboratory 
for  original  research  and  elementary  teaching 
in  scientific  medicine,  and  that  this  labora- 
tory was  to  be  entirely  independent;  and  I 
intended,  as  I  did  afterwards,  to  endow  it 
with  sufficient  funds  to  run  it  I  desired  and 
instructed  him  to  have  five  trustees;  two  of 
those  trustees  I  insisted  should  be  himself 
and  his  son;  the  other  three  he  should  select; 
that  the  property,  when  completed,  should  be 
transferred  to  the  Loomis  Laboratory  Asso- 
ciation, to  be  governed  entirely  by  these  five 
trustees;  that  the  articles  incorporating  the 
Loomis  Laboratory  Bhould  state  exactly  what 
the  object  of  my  gift  was  and  intention." 
Col.  Payne  further  testified  that  there  was 
never  a  word  said  by  him  to  any  one  that 
the  money  should  be  used  in  the  Interest  or 
for  the  benefit  of  any  institution  other  than 
the  defendant  No  mention  was  at  any  time 
made  of  the  plaintiff,  its  medical  department, 
faculty,  or  students  in  any  conversation  be- 
tween himself  and  any  person  or  persons.  In 
December,  1886,  he  went  to  Europe  for  his 
health,  and  before  leaving  had  a  long  inter- 
view with  Dr.  Loomis,  during  which  he  said 
he  would  give  him  a  power  of  attorney  "au- 
thorizing bim  to  expend  $100,000  for  me  in 
the  erection  and  equipment  and  the  buying  of 
the  lot  for  the  laboratory,  *  *  *  and  that 
this  was  to  be  transferred  to  the  company  to 
be  organized  under  the  act  of  the  Legislature, 
to  be  called  the  'Loomis  Laboratory.' "  Dr. 
Loomis  had  such  a  paper  prepared,  and  it 
was  duly  executed  by  Col.  Payne,  who  never 
knew  or  heard  of  any  statement  made  by  the 
doctor  to  the  trustees  of  the  defendant  in  re- 
lation to  this  property,  and  no  such  state- 
ment was  made  to  them  or  to  any  one  by  bis 
authority.  He  never  knew  of  the  inscription 
on  the  front  of  the  building,  and  did  not  au- 
thorize it  to  be  placed  there.  Upon  his  return 
from  Europe  In  June,  1887,  Dr.  Loomis  show- 
ed him  the  act  of  the  Legislature  which  em- 
bodied what  he  was  authorized  to  do,  and 
also  contained  a  clause  that  under  certain  cir- 
cumstances the  trustees  should  have  power 
to  transfer  the  property  to  the  plaintiff, 
which  he  had  not  authorized.    Dr.  Loomis  ex- 
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plained  that  this  clause  was  inserted  by  ad- 
vice of  bis  attorney  to  provide  for  the  contin- 
gency that  the  trustees  might  become  tired 
of  the  trust  and  wish'  to  wind  up  the  insti- 
tution. When  this  explanation  was  made, 
Col.  Payne  raised  no  objection.  After  the  in- 
corporation Col.  Payne  gave  the  further  sum 
of  $80,000  to  the  defendant  to  endow  it  and 
make  it  absolutely  independent  He  did  not 
know  that  Dr.  Loomis  was  connected  with 
the  New  York  University,  or  was  a  professor 
in  that  institution.  No  word  ever  passed  be- 
tween these  men  to  indicate  any  Intention 
other  than  that  the  institution  thus  founded 
was  to  be  entirely  Independent  Col.  Payne 
never  said  anything  to  Dr.  Loomis,  nor  au- 
thorized him  to  say  anything  to  others,  about 
the  erection  and  equipment  of  a  laboratory 
building  for  the  exclusive  use  of  the  faculty 
and  students  of  the  medical  department  of 
the  plaintiff,  or  that  the  Institution  founded 
by  him  should  be  known  as  the  "Loomis  La- 
boratory for  the  Medical  Department  of  the 
New  York  University,"  or  that  when  com- 
pleted the  building  should  be  handed  over  to 
the  board  of  trustees  to  hold  In  trust  for  the 
use  of  Its  faculty  and  students.  Col.  Payne 
positively  denied  a  statement  made  by  a  wit- 
ness for  the  plaintiff  that  he  had  assented  to 
the  declaration  of  Dr.  Loomis  upon  hearing  it 
read  early  in  1887. '  Much  of  this  evidence 
was  received  subject  to  the  objection  that  It 
was  incompetent  and  immaterial,  and  excep- 
tions were  duly  taken  to  the  rulings  of  the 
court 

Mr.  Stetson,  who  drew  the  power  of  attor- 
ney referred  to  by  Col.  Payne,  was  asked  to 
state  its  contents.  This  was  objected  to  by 
the  plaintiff,  not  as  secondary  evidence,  but 
upon  the  ground  that  "other  statements  made 
at  other  times  by  the  alleged  trustee  in  a 
controversy  of  this  character  cannot  be  put 
in  evidence;  they  do  not  tend  to  nullify  the 
statement  he  may  have  made  at  any  time  es- 
tablishing the  trust"  The  objection  was 
overruled,  an  exception  was  taken,  and  the 
witness  answered:  "The  power  of  attorney 
was  my  own  suggestion-  to  Dr.  Loomis.  It 
contained  authority  to  Alfred  L.  Loomis  to 
go  on  and  create  liabilities,  make  contracts 
for  the  purchase  of  land  and  the  erection  of  a 
building  up  to  the  amount  of  $100,000,"  but 
did  not  state  what  was  to  be  done  with  the 
building.  Subject  to  a  similar  objection,  Mr. 
Stetson  was  permitted  to  testify  that  Dr. 
Loomis  afterward  Informed  him  that  the 
power  of  attorney  had  been  signed  by  the  do- 
nor of  the  money. 

Dr.  Lewis  A.  Stlmson  testified  that  he  was 
one  of  the  trustees  of  the  defendant  and 
from  1878  to  1808  was  a  member  of  the  med- 
ical faculty  of  the  plaintiff;  that  instruction 
was  given  in  the  Loomis  Laboratory  to  some 
of  the  students  of  the  medical  department  of 
the  university,  but  the  fees  for  such  Instruc- 
tion were  paid  by  the  students  to  the  Loomis 
Laboratory,  and  were  not,  received  by  the 
university  or  Its  medical  department    Dur- 


ing his  cross-examination,  the  annual  cata- 
logues Issued  by  the  plaintiff  in  1888  and  1880 
were  identified  by  him,  and  he  testified  that 
proofs  were  sent  to  the  members  of  the  facul- 
ty for  examination,  and  that  the  catalogues 
themselves  were  distributed  generally.  Each 
catalogue  contained  the  statement  that 
through  the  liberal  gift  of  an  unknown  friend 
of  the  university  a  laboratory  building  had 
been  erected  which  by  a  condition  attached 
to  the  gift  was  to  be  known  as  the  "Loomis 
Laboratory  of  the  Medical  Department  of  the 
University  of  the  City  of  New  York."  These 
statements  were  offered  in  evidence  by  the 
plaintiff,  but  were  excluded  upon  the  objec- 
tion of  the  defendant 

This  reference  to  the  various  exceptions 
and  the  condition  of  the  evidence  when  they 
were  taken  shows  that  they  raise  no  rever- 
sible error,  because,  if  the  evidence  excluded 
had  been  received  and  that  taken  under  ob- 
jection had  been  excluded,  the  plaintiff  could 
not  have  prevailed.  Its  evidence,  even  If  the 
catalogues,  which  were  excluded,  had  been 
received,  was  not  sufficient  to  establish  a 
trust  Independent  of  the  question  whether 
the  defendant  had  power  to  bold  property  In 
trust  for  another  corporation,  no  reasonable 
view  of  the  testimony  would  authorize  a  de- 
cision in  favpr  of  the  plaintiff. 

It  is  conceded  that  Col.  Payne  created  the 
property.  He  bought  the  land  and  erected  the 
building,  appointing  Dr.  Loomis  as  his  agent 
for  that  purpose,  Instead  of  employing  a  brok- 
er or  contractor.  He  furnished  all  the  money, 
and  Dr.  Loomis  accounted  to  him  therefor  by 
presenting  vouchers  showing  how  It  was  ex- 
pended. No  one  else  had  put  a  dollar  in  the 
property  when  the  deed  was  delivered  to  the 
defendant  and  the  gift  thereby  completed. 
Until  then  the  gift  was  Inchoate,  or  merely 
in  contemplation,  and  Col.  Payne  still  owned 
the  property  as  the  beneficial  owner.  While 
Dr.  Loomis  held  the  title  a  short  time,  he 
never  was  the  owner  of  the  lot  or  the  build- 
ing, for  he  bought  and  built  as  the  agent  of 
Col.  Payne..  He  did  not  use  his  own  money, 
but  the  money  furnished  by  another,  and 
when  the  laboratory  was  completed  it  be- 
longed to  the  one  who  had  provided  the  mon- 
ey and  under  whose  direction  it  had  been  ex- 
pended. Dr.  Loomis  could  neither  use  it  for 
himself  nor  give  it  to  another,  except  as  au- 
thorized by  his  principal.  It  was  his  duty 
to  convey  to  such  person  or  corporation,  and 
to  such  only,  as  Col.  Payne  designated.  The 
defendant  does  not  stand  in  his  shoes,  but  In 
those  of  his  principal,  for  whom  he  acted  In 
all  things,  and  without  whose  authority  he 
could  not  lawfully  act  at  all.  He  had  no 
volition  In  the  premises,  and  could  take  no 
Independent  action.  His  unauthorized  dec- 
larations bound  no  one  but  himself,  and  when 
he  said  that  the  property  was  for  the  benefit 
of  the  plaintiff  he  created  no  obligation  and 
conferred  no  right  because  there  is  no  evi- 
dence that  the  real  owner  authorized  the 
statement     He  could  not  impress  a  trust 
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upon  the  property,  for  he  had  neither  Inter- 
est nor  authority,  but  was  simply  the  conduit 
for  the  passage  of  the  gift  from  the  donor, 
who  brought  the  laboratory  Into  existence, 
to  the  donee,  who  was  specially  organized  to 
take  and  enjoy  it  An  agent  or  trustee  can- 
not confer  authority  upon  himself,  but  Is 
bound  to  faithfully  apply  the  property  in- 
trusted to  him  according  to  the  confidence  re- 
posed In  him.  If  Dr.  Loomls,  as  a  sworn 
witness,  had  testified  to  his  authority  to  make 
the  declaration  upon  which  the  plaintiff  relies, 
a  different  question  would  be  presented.  No 
such  evidence,  however,  was  given  by  any 
one,  and  hence  the  doctor's  naked  declaration 
is  without  legal  force.  Col.  Payne  had  the 
right  to  do  as  he  wished  with  his  own  prop- 
erty, and  there  is  no  proof  that  he  ever  ut- 
tered a  word  or  did  an  act  showing  that  he 
intended  to  give  anything  to  the  plaintiff  or 
for  Its  benefit,  at  least  until  the  title  of  the 
defendant  was  complete.  While  others  may- 
have  said  that  he  so  intended,  there  is  no  evi- 
dence that  he  ever  said  so  or  authorized  them 
to  say  so.  Doubtless  there  was  an  honest 
misunderstanding  as  to  the  purpose  of  the 
unknown  donor,  but  he  was  not  responsible 
for  it,  although  his  modest  method  of  doing 
good  may  have  led  to  it.  The  property  did 
not  come  from  Dr.  Loomls,  b.ut  from  Col. 
Payne,  and  evidence  of  what  the  former  said 
about  it  Is  of  no  Importance  unless  author- 
ized, and  proof  of  authority  to  make  any  dec- 
laration upon  the  subject  was  wholly  want- 
ing. He  was  authorized  to  convey  to  the  de- 
fendant and  to  no  one  else,  but  he  was  not 
authorized  to  attach  a  condition  to  the  con- 
veyance for  the  benefit  of  the  plaintiff.  It 
was  not  his  property  nor  his  gift.  Over  and 
over  again,  and  before  the  gift  was  complete, 
he  stated  that  he  was  acting  only  as  the  agent 
of  a  friend  who  had  furnished  the  money  to 
erect  a  laboratory,  but  who  wished  that  his 
name  should  be  kept  secret.  He  did  not  as- 
sume to  do  anything  or  say  anything  in  his 
own  name,  but  simply  in  behalf  of  another. 
What  he  did  was  authorized  and  bound  all 
concerned,  but  what  he  said  was  unauthorized 
and  bound  no  one  but  himself. 

Moreover,  aside  from  the  fact  that,  If  the 
rulings  excepted  to  had  been  reversed,  the  re- 
sult could  not  have  been  changed,  the  evi- 
dence received  was  competent,  and  that  ex- 
cluded was  incompetent  We  will  notice  only 
those  especially  relied  upon  by  the  plaintiff. 
The  Instructions  of  Col.  Payne  to  Dr.  Loomls, 
as  well  as  the  power  of  attorney,  were  com- 
petent, as  part  of  the  res  gestae,  to  show  the 
capacity  in  which  Dr.  Loomls  acted  In  pur- 
chasing the  land  and  erecting  the  building. 
They  did  not  contradict,  but  corroborated,  his 
statement  that  he  was  acting  as  agent 
throughout  the  entire  business.  They  con- 
firmed his  declaration  that  he  was  acting  for 
an  undisclosed  principal,  and  showed  that  he 
did  not  assume  to  act  for  any  one  else.  They 
measured  the  nature  and  extent  of  his  au- 
thority, for  they  made  blm  the  attorney  of 


Col.  Payne  to  make  the  contracts  for  him 
which  brought  the  laboratory  into  existence. 
They  lay  at  the  root  of  the  subject,  for  they 
antedated  substantially  all  that  was  done  by 
the  attorney  in  fact,  and  were  the  charter  of 
his  power.  In  connection  with  the  act  in- 
corporating the  defendant,  which  was  passed 
to  carry  out  the  wishes  of  the  donor,  they 
show  his  method,  object,  and  intention.  They 
constitute  the  most  material  and  important 
evidence  contained  in  the  record. 

The  catalogues  were  properly  excluded,  be- 
cause a  trust  cannot  be  created  by  the  dec- 
larations of  a  party  in  his  own  favor,  when 
they  are  not  brought  to  the  knowledge  of  the 
creator  of  the  trust  What  the  plaintiff  said 
was  of  no  Importance  unless  Col.  Payne  knew 
of  it  and  there  is  no  evidence  that  he  ever 
saw  either  catalogue.  The  fact  that  Dr. 
Loomls  and  others  had  read  the  statement  did 
not  bind  Col.  Payne.  If  all  the  world  bad 
seen  it  and  he  had  not  It  would  still  be  a 
self-serving  declaration.  If  one  proclaims  in 
the  most  solemn  manner  that  certain  property 
belongs  to  him,  he  can  take  nothing  from  it 
unless  the  real  owner  directly  or  indirectly  as- 
sents to  It 

The  question  In  relation  to  certain  personal 
property  which  did  not  come  from  Col.  Payne 
Is  not  raised  by  any  exception,  and  we  can- 
not consider  it  The  decision  of  the  Special 
Term  was  In  the  short  form,  the  facts  not  be- 
ing stated,  and  the  exception  thereto  presents 
nothing  which  survives  unanimous  affirmance. 

The  judgment  should  be  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  and  WERNER,  JJ. 
(GRAY,  J.,  In  result),  concur. 

Judgment  affirmed. 


(185    Maw. 
GRAHAM  t.  MIDDLEBY  et  at 


US) 


(Supreme    Judicial    Court    of    Massachusetts. 
Norfolk.    April  2,  1904.) 

ALTERED  INSTBUMENTS—  ADMISSIBILITY  OP  EV- 
IDENCE— CONTRACT—  INTENTION  OF  PARTIES— 
SELF-SERVING  DECLARATIONS— INSTRUCTIONS 
— ACTION  OK  BOND — ASSIGNMENT  OF  SECURKD 
CONTRACT— CONSIDERATION— EFFECT  OF  8AI* 
— NOTICE  TO  GRANTORS. 

1.  Where  an  action  on  a  bond,  the  execution 
of  which  plaintiff  proves,  is  defended  on  the 
ground  of  a  subsequent  alteration,  the  burden 
of  proof  does  not  shift  to  defendant  but  it  is 
for  the  plaintiff  to  prove  the  contract  on  which 
he  has  declared. 

2.  Plaintiff  purchased  a  patent  storage  battery 
from  defendant,  taking  two  written  contracts, 
by  one  of  which  defendant  agreed  to  repay  the 
purchase  money  if  the  sale  was  enjoined,  and 
by  the  other  agreed  to  assume  the  expense  of 
any  litigation  brought  against  plaintiff  for  the 
use  of  the  battery.  These  papers  were  accom- 
panied by  a  bond,  and  plaintiff  claimed  that 
the  three  were  fastened  together  when  received 


f  1.  See  Alteration  ol  Instruments,  vol.  M, 
Dig.  {  240. 
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by  him.  There  was  evidence  that  defendant's 
officers,  who  were  obligors  in  the  bond,  regarded 
the  contracts  as  a  unit.  The  defense  to  plain- 
tiff's action  on  the  bond  was  that  it  was  intend- 
ed to  secure  only  one  of  the  contracts,  and  that 
after  its  execution  the  letter  "s"  was  added  to 
the  word  "contract,"  in  blue  ink,  with  a  pen; 
the  remainder  of  the  bond  being  typewritten. 
Held,  that  admitting  the  bond  in  evidence  with- 
out requiring,  an  explanation  of  the  alteration 
was  not  error. 

3.  A  company  selling  a  patent  storage  battery 
executed  two  contracts—one  for  the  repayment 
of  the  purchase  money  in  case  the  sale  was  en- 
joined, and  the  other  to  indemnify  the  purchaser 
for  the  expense  of  any  litigation  brought  against 
him  on  account  of  the  use  of  the  battery.  These 
contracts  were-  accompanied  by  a  bond.  Held, 
in  an  action  on  the  bond,  that  evidence  of  a 
conversation  between  the  obligees,  before  it  was 
signed,  to  the  effect  that  they  understood  that 
only  one  of  the  contractu  was  secured  thereby, 
was  inadmissible,  whether  treated  as  a  declara- 
tion in  their  own  favor  not  communicated  to 
the  purchaser,  or  on  the  ground  that,  as  the 
purchaser  had  no  knowledge  of  the  private  un- 
derstanding, he  had  a  right  to  rely  on  the  bond 
and  contracts  in  the  form  in  which  he  received 
them. 

4.  Cross-examination  of  the  company's  treas- 
urer, who  testified  to  the  execution  and  delivery 
of  the  bond  and  contracts,  as  to  a  statement  in 
bis  own  interest  as  to  the  scope  of  the  obliga- 
tion, made  before  the  delivery,  and  when  the 
purchaser  was  not  present,  was  likewise  inad- 
missible, even  to  contradict  him,  his  interpreta- 
tion of  the  contractual  rights  of  the  parties 
not  having  been  offered ;  and  this  was  true, 
though  he  might  have  been  found  to  entertain 
hostile  feelings  towards  one  defendant. 

5.  Though  parol  evidence  of  the  understand- 
ing of  the  signer  of  a  blank  contract  is  admis- 
sible to  show  that  it  was  not  filled  out  as  he 
authorized,  the  rule  does  not  extend  to  admit- 
ting evidence  of  conversations  between  the  obli- 
gors in  a  bond,  prior  to  its  execution,  on  the  is- 
sue of  a  material  alteration  of  the  instrument 
after  execution. 

6.  In  an  action  on  an  obligation  averred  by 
defendant  to  have  been  materially  altered  after 
execution,  an  instruction  that  the  burden  of 
proof  is  on  plaintiff  to  show  that  the  instru- 
ment was  signed  by  defendant  in  the  form  in 
which  it  appeared  is  properly  refused,  where 
the  court  has  instructed  that,  if  the  instrument 
has  been  materially  altered,  defendant  is  not  lia- 
ble. 

7.  An  action  on  a  bond  to  secure  the  perform- 
ance of  contracts  was  defended  on  the  ground 
that  it  was  given  to  secure  only  one  contract, 
and  that  after  delivery  the  word  "contract 
was  changed  by  the  obligee  to  the  plural  form. 
Held,  that  the  fact  that  the  bond  and  the  ac- 
companying contracts  were  detached  and  sep- 
arate at  the  time  of  signing  would  not  discharge 
the  obligors,  if  it  was  found  that  they  under- 
stood that  all  the  instruments  formed  but  one 
obligation,  and  were  to  be  executed,  and  then 
fastened  together  and  delivered  by  one  of  their 
number. 

8.  The  fact  that  a  contract  to  secure  the  per- 
formance of  which  a  bond  is  given  has  been 
assigned  to  a  third  person  is  no  defense  to  the 
obligee's  action  on  the  bond. 

9.  A  sealed  Instrument  imports  consideration. 

10.  Failure  to  demand  performance  of  a  con- 
tract for  repayment  of  the  purchase  money  of  a 
chattel,  to  secure  performance  of  which  a  bond 
is  given,  is  no  defense  to  an  action  on  the  bond, 
where  it  is  not  shown  that  during  the  interval 
the  conditions  had  changed  so  as  to  compel  the 
obligors  to  assume  a  burden  from  which  they 
would  have  been  relieved  if  the  obligee  had  act- 
ed earlier. 

11.  A  company  vending  a  patent  storage  bat- 
tery contracted  to  repay  the  purchase  money  in 
case  the  sale  was  enjoined,  and  its  officers  gave 
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a  bond  to  secure  performance  of  this  contract. 
Held,  that  no  formal  notice  to  them  of  a  breach 
of  the  contract  was  necessary  before  bringing 
suit  on  the  bond. 

Exceptions  from  Superior  Court;  Norfolk 
County;  -Edgar  J.  Sherman,  Judge. 

Action  by  one  Graham  against  one  Mid- 
dleby,  Jr.,  and  others.  Verdict  for  plaintiff, 
and  defendants  except  Exceptions  over- 
ruled. 

This  was  an  action  of  contract  to  recover 
$6,000  from  defendants,  as  signers  of  a  bond 
guarantying  the  performance  of  certain  con- 
tracts of  tbe  Hatch  Storage  Battery  Compa- 
ny. At  the  trial  the  principal  defense  was 
that  the  bond  was  in  fact  given  to  guaranty, 
not  the  contract  annexed,  to  tbe  plaintiff's 
declaration,  but  a  certain  written  contract  to 
furnish  counsel  and  to  defend  any  applica- 
tion for  an  injunction  against  the  use  of  a 
battery  purchased  by  said  Graham  of  the 
Hatch  Company,  and  that  the  word  "con- 
tract," in  the  condition  of  tbe  bond,  had  been 
changed  after  the  bond  was  signed  by  the 
defendants,  and  without  their  consent,  by  tbe 
addition  of  the  letter  "s,"  In  blue  ink,  with  a 
pen;  the  remainder  of  the  bond  being  type- 
written. 

Z.  S.  Arnold  and  W.  G.  A.  Pattee,  for  plain- 
tiff.   Anson  M.  Lyman,  for  defendants. 

BRALEY,  J.  By  the  terms  of  the  bond, 
tbe  defendants  were  held  to  the  obligation 
that  their  principal  should  perform  Its  agree- 
ments made  with  the  plaintiff,  contained  in 
two  separate  contracts,  of  even  date  with  its 
execution.  As  the  bond  was  typewritten,  any 
change  or  addition  by  letters  In  manuscript 
would  be  apparent  on  Inspection;  but  It 
could  not  be  said  that  the  addition  of  a  single 
letter  to  a  word  in  a  typewritten  instrument 
Is  so  unusual  or  extraordinary  as  to  take  it 
out  of  the  common  rule  of  practice  that  In 
such  a  case  it  is  within  the  discretion  of  the 
'trial  court,  after  proof  of  execution,  to  per- 
mit it  to  be  read  in  evidence.  If  the  altera- 
tion was  of  an  Immaterial  nature,  the  Integ- 
rity of  the  obligation  would  not  be  impaired; 
but,  If  tbe  change  was  such  as  to  substantial- 
ly vary  tbe  contract,  this  would  constitute  a 
defense.  If  tbe  execution  of  the  bond  is 
proved,  the  burden  does  not  change,  but  the 
defendant  meets  the  evidence  of  the  plain- 
tiff by  proof  that  the  contract  in  evidence  is 
not  that  put  In  suit,  and  In  such  a  case  the 
burden  of  proof  remains  on  the  plaintiff 
throughout  the  trial  to  prove  the  contract 
upon  which  he  has  declared.  Wilde  v.  Arms- 
by,  6  Cush.  314,  318;  Ely  v.  Ely,  6  Gray,  430; 
Lincoln,  Adm'r,  v.  Lincoln,  12  Gray,  45;  Ives 
v.  Farmers'  Bank,  2  Allen,  236;  Wilton  v. 
Humphreys,  176  Mass.  253,  257,  57  N.  E.  374. 
But  in  dealing  with  this  exception  the  course 
pursued  by  the  parties  at  the  trial  must  be 
recognized.  The  ruling  admitting  the  bond 
was  not  made  alone  on  the  view  that  where 
a  party  offers  a  written  instrument  to  support 
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a  contract  set  forth  In  the  declaration,  and 
on  Inspection  It  ts  apparent  that  either  be- 
fore or  after  delivery  there  may  have  been 
an  alteration,  and  the  burden  remains  on  the 
plaintiff  to  satisfy  the  jury  that  the  contract 
offered  was  the  one  made  by  the  defendant, 
and  it  may  be  put  in  evidence  on  proof  of  its 
execution  without  further  explanation;  nor 
that  there  may  not  be  cases  where  an  inspec- 
tion of  the  writing  apparently  shows  such  a 
material  alteration  that  it  is  then  within  the 
discretion  of  the  Judge  presiding  at  the  trial 
to  require  the  plaintiff  to  offer  some  explana- 
tion of  the  alteration  before  permitting  it  to 
be  read,  even  though  the  signatures  of  the 
parties  to  be  bound  may  be  admitted  or  prov- 
ed. But  here  there  were  three  papers—the 
bond  and  two  agreements— one  to  repay  the 
plaintiff  any  money  that  might  be  paid  by 
him  to  the  Hatch  Storage  Company  if  it  was 
enjoined  from  vending  the  storage  battery 
which  it  claimed  the  right  to  make  and  sell 
under  certain  patents  held  by  it;  the  other 
referring  to  the  assumption  of  the  expense 
of  any  litigation  connected  with  legal  pro- 
ceedings brought  against  the  plaintiff  for  the 
use  of  the  battery;  but  each  bearing  the 
same  date,  and  simultaneously  delivered.  It 
was  claimed  by  the  plaintiff  that  these  pa- 
pers, in  the  form  in  which  they  appeared, 
were  fastened  together,  and  thus  received  by 
him;  and  the  question  presented,  and  on 
which  the  court  ruled,  ought  not  to  be  sepa- 
rated from  this  aspect  of  the  case,  it  being 
apparently  understood  that,  If  the  papers 
were  delivered  in  this  form,  there  had  not 
been  any  subsequent  alteration.  Beyond  the 
fact  of  an  apparent  change,  there  was  noth- 
ing to  prove  any  alteration  by  him,  while 
there  was  evidence  that  it  was  the  under- 
standing of  the  officers  of  the  company,  In- 
cluding the  defendants,  that  the  bond  and 
contracts,  though  separate,  were  really  to  be 
treated  as  one  transaction.  So  that  the  sub- 
stantial issue  was  this:  Whether  the  several 
papers  constituting  the  contract  shown  by 
the  bond  were  left  with  the  treasurer  by  the 
defendants,  to  be  by  him  delivered  to  the 
plaintiff,  in  the  condition  disclosed  by  each 
paper  when  offered  in  evidence.  Their  offer 
of  proof  of  a  conversation  between  them- 
selves before  the  bond  was  signed,  when  the 
conditions  to  be  Inserted  were  under  discus- 
sion, and  it  was  then  understood  that  the 
only  undertaking  was  an  agreement  to  save 
the  plaintiff  harmless  from  the  costs  of  im- 
pending litigation,  whether  treated  as  a  dec- 
laration in  their  favor,  and  not  communicated 
to  the  plaintiff,  or  pnt  on  the  ground  that,  as 
he  had  no  knowledge  of  such  a  private  un- 
derstanding, be  bad  a  right  to  rely  on  the 
bond  and  contracts  in  the  form  In  which  the 
treasurer  delivered  them  to  blm,  and  whose 
general  authority  to  act  was  apparently  un- 
disputed, was  inadmissible.  Taft  v.  Dick- 
inson, 6  Allen,  663;  White  v.  Duggan,  140 
Mass.  18,  10,  2  N.  E.  110,  64  Am.  Rep.  437. 
The  question  excluded  In  the  cross-exami- 


nation of  the  treasurer  of  the  company  falls 
within  a  similar  limitation.  He  had  testi- 
fied to  the  execution  and  delivery  of  the 
bond  and  contracts,  and  any  statement  made 
by  him  before  they  were  handed  to.  the  plain- 
tiff, and  when  the  latter  was  not  present,  can- 
not be  treated  as  evidence,  for  the  statement 
alleged  to  have  been  made  was  in  his  own  in- 
terest; nor  to  contradict  him  as  a  witness, 
because  his  interpretation  of  the  contractual 
rights  of  the  parties  had  not  been  offered,  and 
clearly  was  irrelevant  (Carter  v.  Gregory,  8 
Pick.  165;  Whitney  v.  Houghton,  125  Mass. 
451;  Burns  v.  Stuart,  168  Mass.  19,  46  N.  E. 
390),  even  if  it  might  also  be  found  that  be 
entertained  feelings  of  hostility  towards  one 
of  the  defendants  (Quigley  v.  Turner,  150 
Mass.  108,  22  N.  E.  586). 

The  defendants  strongly  urge  that  these 
conversations  were  competent  evidence  to 
show  that  they  did  not  execute  the  bond, 
under  the  decision  made  In  Smith  v.  Jagoe, 
172  Mass.  538,  52  N.  E.  1088.  But  the  cases 
are  different  In  the  case  cited  the  plaintiff 
had  executed  a  mortgage  drafted  on  a  print- 
ed form,  with  blank  spaces  which  were  not 
filled  in,  and  had  given  authority  to  the  mort- 
gagee to  have  it  filled  out  by  inserting  words 
to  cover  a  single  article  of  personal  prop- 
erty. This  was  done,  but  other  chattels 
were  also  named;  and,  having  brought  a  writ 
of  replevin  for  them,  he  was  allowed  to  prove 
against  the  defendant,  to  whom  the  mort- 
gage had  been  assigned,  that  the  articles 
named  in  the  writ  were  not  covered,  aa  no 
authority  had  been  given  to  include  them  in 
the  mortgage.  Here  the  defendants  execut- 
ed an  instrument  which  at  the  time  of  sign- 
ing, under  either  view,  was  completed;  and 
no  argument  is  open  that  it  was  signed  and 
delivered  in  .blank,  or  fraudulently  procured 
by  the  plaintiff. 

The  question  now  presented  is  not  one  of 
authority  to  write  a  contract  above  the  sig- 
natures of  the  parties  to  be  bound,  and  which 
must  be  strictly  followed,  but  whether  the 
contract  itself,  at  the  time  of  signing,  was 
fully  expressed  as  to  all  of  its  terms,  or  bos 
since  been  materially  altered. 

One  of  the  principal  arguments  of  the  de- 
fendants on  this  part  of  the  case  relates  to 
the  refusal  to  give  the  eighth  request,  in 
which  the  fact  of  annexation  at  the  time  of 
execution  is  again  joined  with  the  rule  that 
the  burden  of  proof  was  on  the  plaintiff  to 
show  that  the  bond  was  signed  by  the  de- 
fendants in  the  form  In  which  it  appeared. 
As  we  have  already  said,  this  stated^  the  law 
correctly.  But  no  particular  or  set  form  of 
words  are  recognized,  by  which  the  principle 
is  to  be  defined.  Any  language  that  conveys 
to  a  jury  the  substance  of  the  rule  and  its 
application  is  sufficient,  and  It  Is  enough  to 
say  that  the  judge  was  not  required  to  In- 
struct in  the  language  requested.  Norwood 
v.  Somervllle,  159  Mass.  105,  112,  33  N.  E. 
1108. 

In  the  instructions  given,  which  presented 
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the  question  In  different  ways,  they  were 
told  that,  if  the  contract  bad  been  material- 
ly altered,  the  defendants  would  not  be  lia- 
ble; and  they  must  bare  plainly  understood 
that,  in  order  for  the  plaintiff  to  prevail,  he 
must  satisfy  them  that  the  bond  introduced 
in  evidence  was  the  same  in  all  parts  as  when 
it  was  signed. 

Whether  the  several  papers  were  annexed 
at  the  time  of  signing,  or  were  detached  and 
separate,  would  not  discharge  the  defend- 
ants as  obligors,  if  it  was  found  that  they 
understood  that  the  bond  and  contracts 
formed  one  obligation,  and  were  to  be  exe- 
cuted, and  then  fastened  together  and  deliv- 
ered by  the  treasurer,  who  was  one  of  their 
number.  They  could  do  this  with  their  own 
hands,  or  by  the  hand  of  their  agent,  as  the 
jury  have  specially  found.  Com.  v.  White, 
123  Mass.  430,  434,  25  Am.  Kep.  116;  Greene 
v.  Couant,  151  Mass.  223,  225,  24  N.  E.  44. 

There  remain  for  consideration  the  other 
rulings  requested,  all  of  which  were  refused. 
Whatever  may  be  the  duty  of  a  party  who 
rescinds  an  executed  contract  to  return  any- 
thing of  value  he  may  have  received  under  It, 
the  express  agreement  of  the  company,  under 
which  the  plaintiff  acted,  provided  for  a  ter- 
mination of  the  contract  and  repayment  of 
the  money  if  an  injunction  prevented  the  use 
of  the  battery.  That  such  an  Injunction  is- 
sued, and  was  not  dissolved  within  GO  days 
thereafter,  is  not  disputed,  and  the  condition 
upon  which  the  obligation  of  indemnity  arose 
was  broken. 

But  the  suit  being  brought  In  the  name  of 
the  obligee,  the  fact  that  this  contract  had 
been  assigned  furnished  no  defense.  Tbe 
action  is  on  the  bond  to  recover  tbe  penalty, 
not  on  the  agreement  to  secure  the  perform- 
ance of  which  it  was  given,  and  the  amount 
of  damages  which  he  may  be  entitled  to  re- 
cover is  not  before  us.  Hev.  Laws,  c.  177,  g§ 
9,  10;   Austin  v.  Moore,  7  Mete.  116,  124. 

Being  a  seated  Instrument,  a  consideration 
was  imported  by  tbe  form  of  the  undertak- 
ing. Hayes  v.  Kyle,  8  Allen,  300,  301. 
Neither  is  it  shown  that,  because  more  than 
60  days  elapsed  after  the  injunction  issued, 
and  before  notice  was  given  to  tbe  company, 
demanding  repayment  of  the  amount  paid 
under  the  contract,  conditions  had  changed, 
so  that  tbe  defendants  were  compelled  to  as- 
same  a  burden  from  which  they  would  have 
been  relieved  if  the  plaintiff  had  acted  ear- 
lier, or  had  made  a  demand  on  them  for  pay- 
ment before  bringing  suit  Besides,  they  held 
tbe  office  of  directors  in  the  company,  and 
must  be  presumed  to  have  known  of  Its  fi- 
nancial condition,  as  well  as  its  title  to  the 
patent  under  which  it  manufactured  the  bat- 
tery and  sold  it  to  the  plaintiff.  The  cor- 
poration of  which  they  were  officers  under- 
took to  sell  to  him  a  storage  battery  for 
which  be  paid  a  large  sum  of  money.  Evi- 
dently its  right  to  make  and  "ell  the  battery 
under  certain  patents  held  by  it  was  open  to 
legal  attack,  and  the  agreement  recognized 


this  by  the  recitals  contained  in  it  Their 
obligation  matured  when  their  principal  fail- 
ed to  perform  its  contract  and  no  formal 
notice  to  them  by  the  plaintiff  was  required 
of  its  default  Watertown  Fire  Ins.  Co.  v. 
Simmons,  131  Mass.  85,  86,  41  Am.  Rep.  196; 
Welch  v.  Walsh,  177  Mass.  555,  59  N.  E.  440, 
52  L.  B.  A.  782,  83  Am.  St.  Rep.  302. 

This  disposes  of  the  various  questions  rais- 
ed at  the  trial,  and,  as  no  error  of  law  ap- 
pears, tbe  order  must  be:  Exceptions  over- 
ruled. 


(185  Mass.  122) 

HUDSON  v.  BAKER. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Feb.  26,  1904.) 

MUTUAL  BENEFIT  ASSOCIATION— RECEIVERSHIP 
— DELINQUENT  TREASURER  —  ACCOUNTING  — 
EFFECT  OF  TREASURER'S  RECEIPT— CHABGINO 
SAME  ITEMS  TWICE— EFFECT  OF  AUDITOR'S 
REPORT— JOINT  LIABILITY  OF  TREASURER  AND 
SECRETARY— 8ECRETART'S  PAYMENT  TO  PLAIN- 
TIFF—DEFENSE. 

1.  While  a  receipt  is  not  an  estoppel,  but  the 
giver  thereof  may  show  that  he  has  not  receiv- 
ed the  sum  stated,  yet  where,  in  an  action  by 
the  receiver  of  a  mutual  benefit  association 
against  a  delinquent  treasurer,  the  payment  of 
certain  items  to  him  is  evidenced  by  his  receipts, 
and  negatived  only  by  entries  in  his  books  of 
account,  the  latter  are  to  be  treated  as  declara- 
tions in  his  favor,  and  he  is  properly  charged 
with  the  items  shown  in  the  receipts. 

2.  In  an  action  by  the  receiver  of  a  mutual 
benefit  association  against  its  delinquent  treas- 
urer, the  auditor  was  required  to  determine 
whether  the  amount  of  certain  checks  drawn 
to  defendant's  order  should  not  be  charged  to 
him,  in  addition  to  amounts  receipted  for  by 
him.  Plaintiff's  counsel  admitted  that  only  a 
portion  of  the  amount  of  the  checks  should  be 
added,  the  rest  being  covered  by  the  receipts. 
On  a  motion  to  recommit,  defendant  requested 
that  the  auditor  specifically  find  and  report 
whether  or  not  the  amount  of  the  checks  was 
not  accounted  for  in  the  debits  in  his  books,  and 
in  a  supplemental  report  the  auditor  found  that 
the  defendant  was  to  account  for  all  funds  with 
which  he  charged  himself,  or  was  proved  to  have 
received,  whether  be  charged  himself  with  them 
or  not,  and  reported,  that  the  amount  of  the 
checks  was  received  in  addition  to  the  other 
sums  stated.  Held  that,  in  view  of  the  supple- 
mental report,  the  contention  that  the  admis- 
sion of  plaintiff's  counsel  was  binding  on  the 
auditor  was  without  force. 

3.  In  an  action  by  the  receiver  of  a  mutual 
benefit  association  against  its  delinquent  treas- 
urer, it  appeared  that  defendant  had  charged 
himself  with  a  certain  sum,  though  the  money 
had  never  been  actually  paid  to  him.  Defend- 
ant claimed  that  this  sum  was  included  in  a 
suspense  fund,  made  up  of  money  paid  plaintiff 
by  the  secretary,  and  which  represented  prop- 
erty of  the  association  wrongfully  appropriated 
by  the  latter,  and  asked  to  be  credited  with  the 
amount.  The  auditor  found  that,  after  the  sec- 
retary informed  the  treasurer  of  the  amount 
of  collections  on  hand,  it  became  the  treasurer's 
duty  to  receive  and  account  for  such  collections, 
and  if  he  allowed  the  secretary  to  retain  any 
portion  without  a  sufficient  warrant,  and  such 
portion  was  misappropriated,  defendant  would 
be  liable,  and  Che  misconduct  of  the  secretary 
would  be  no  defense.  Held,  that  this  ruling  was 
proper,  as  the  plaintiff  had  a  right  to  pursue 
both  the  secretary  and  the  defendant  to  the  ex- 
tent of  obtaining  judgment  against  each,  and 
a  court  of  common  law  could  not  compel  plain- 
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tiff  to  apply  money  conditionally  received  from  i 
one  joint  debtor,  but  not  actually  appropriated, 
in  favor  of  another  who  was  equally  liable. 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; Robt.  O.  Harris,  Judge. 

Action  on  contract  by  Samuel  H.  Hudson,  as 
receiver  of  the  Northern  Mutual  Relief  As- 
sociation, against  William  H.  Baker,  as  treas- 
urer of  such  association,  to  recover  money 
alleged  to  have  been  received  by  defendant, 
and  not  accounted  for  by  him.  On  report 
from  the  superior  court  Judgment  for  plain- 
tiff affirmed. 

G.  W.  Anderson,  for  plaintiff.  Edward 
Lowe,  for  defendant 

BRAIiEY,  J.  In  the  usual  course  of  busi- 
ness, the  secretary  of  the  association,  which 
was  a  fraternal  assessment  insurance  com- 
pany, received  from  time  to  time  all  money 
due  from  "subordinate  associations,"  and  from 
assessments  levied  upon  "members  at  large." 
It  then  became  his  duty  to  make  payments  to 
the  treasurer,  at  the  end  of  each  week,  of  the 
sums  thus  received.  'Whenever  these  pay- 
ments were  made,  the  treasurer  gave  him  a 
receipt  for  the  amount  paid,  and,  in  stating 
the  account,  the  defendant  has  been  charged 
with  the  face  value  of  the  several  vouchers; 
but  he  contended,  as  a  matter  of  fact  that  a 
less  amount  in  some  instances  had  been  paid 
to  him  than  was  shown  by  the  entries  on  his 
books  of  receipts  and  expenditures.  The 
auditor,  however,  ruled,  and  it  was  affirmed 
by  the  court  that  the  defendant  was  bound 
by  the  receipts  given,  and  must  be  charged 
with  the  amounts  shown  by  them.  Nothing 
Is  stated  by  way  of  explanation,  showing  why 
it  was  made,  and  Its  application  to  the  evi- 
dence before  him,  but  the  ruling  alone  is 
given.  If  the  defendant  took  the  position 
that  his  books  of  account,  wherein  he  debited 
himself  with  the  payments  received  from  the 
secretary,  were  to  be  taken  as  conclusive 
evidence  in  his  favor,  the.  ruling  was  right 
By  signing  and  delivering  the  receipts,  he 
acknowledged  what  they  recited,  and,  having 
signed  them,  in  the  absence  of  fraud  or  mis- 
take, he  was  bound  to  this  extent  by  bis  vol- 
untary act;  and  the  entries  made  by  him 
must  be  treated  as  declarations  in  his  favor, 
and  can  stand  no  better  as  evidence  than  dec- 
larations ordinarily  made  by  a  party  In  his 
own  behalf.  But  if  it  was  Intended  to  hold 
that  the  receipts  were  equivalent  to  an  estop- 
pel, and  It  was  not  open  to  the  defendant  to 
show  by  way  of  explanation  that  he  had  not 
received  the  various  Bums  stated,  it  was 
wrong.  For  it  is  familiar  law  that  a  receipt 
is  always  open  to  explanation  or  contradiction 
by  oral  testimony.  Stackpole  v.  Arnold,  11 
Mass.  27,  »32,  6  Am.  Dec.  150.  With  more  or 
less  of  doubt  taking  the  entire  report  as  a 
guide,  the  ruling  must  have  been  limited  to 
the  first  ground,  and  did  not  preclude  the  de- 
fendant from  explaining  or  contradicting  the 
receipts,  and  it  must  have  been  so  understood 
•  by  the  parties. 


The  next  ruling  reported  relates  to  the  ef- 
fect of  certain  admissions  made  by  counsel  for 
the  plaintiff  at  the  trial.    It  became  important 
to  determine  whether  certain  checks  drawn 
by  the  secretary  to  the  order  of  the  defend- 
ant, and  amounting  to  $2,014.86,  should  be 
charged  to  him,  In  addition  to  the  amounts 
appearing  in  the  receipts.     When  this  ques- 
tion was  raised,  counsel  for  the  plaintiff  ad- 
mitted that  only  the  sum  of  $808.62  should  be 
added,  as  the  difference  of  $1,206.24  between 
the  two  was  covered  by  the  receipts;  and  the 
defendant  claims   that  this  admission   was 
binding  on  the  auditor,  and  it  was  error  on 
his  part  to  subsequently  state  the  account 
charging  the  defendant  In  addition,  with  the 
face  value  of  all  of  the  checks.    It  should  be 
observed.  In  reply  to  the  position  taken  by 
him,  that  in  his  motion  to  recommit  which 
was  granted,  he  asks,  among  other  requests, 
that  the  auditor  may  specifically  find  and  re- 
port   "•    *    *    whether  or  not  said  sum  is 
not  accounted  for,  in  the  debits  on  the  defend- 
ant's books,  prior  to  the  first  day  of  Decem- 
ber, 1000."     In  his  report  the  auditor  finds 
"the  defendant  is  to  account  for  all  funds  of 
the  association  with  which  he  charges  him- 
self, or  which  he  Is  proved  to  have  received, 
whether  he  charged  himself  with  them   or 
not"   and  reports  that  the  amount  of  the 
checks  was  received  In  addition  to  the  other 
sums  stated.    The  admission  was  made  on  the 
express  ground  that  the  defendant  should  not 
be  charged  twice  for  the  same  debt,  and  it 
must  have  been  so  understood  at  the  time  by 
him;    but  under  the  subsequent  finding    in 
the  supplemental  report  that  this  has  not  been 
done,  the  objection  ceases  to  have  any  force 
or  effect. 

During  the  trial  it  appeared  that  the  secre- 
tary held  the  receipt  of  the  treasurer  for  $900. 
with  which  the  latter  had  charged  himself 
through  a  mistake  of  fact  that  the  money 
had  been  actually  paid  to  him.     By  an    ar- 
rangement between  them,  this  amount  was 
included,  as  the  defendant  claimed,  in  a  sus- 
pense fund,  made  up  of  money  paid  to  the 
plaintiff  by  the  secretary,  and  which  repre- 
sented property  of  the  association  wrongfully 
appropriated  by  him;  and  it  may  be  inferred, 
though  not  fully  stated  in  the  report  that  It 
was  understood,  if  the  defendant  was    held 
liable  for  this  sum,  the  secretary  should  not 
be  called  upon  to  make  reimbursement     But 
the  defendant  asks  to  be  credited  with    this 
portion  of  the  fund.    While  it  Is  clear,  under 
the  by-laws  of  the  association,  that  the   sec- 
retary is  primarily  responsible,  the  defendant 
is  held  liable  also  to  account  for  it  under  a 
finding  made  by  the  auditor,  and  which    Is 
supported  by  the  evidence  before  him,    that. 
after  the  secretary  had  made  known  to  the 
treasurer  the  amount  of  collections  on-  hand, 
it  became  his  duty  to  pay  them  to  the  defend- 
ant who  became  bound,  under  the  duties  of 
bis  office,  to  receive  and  account  for  them; 
and  if  he  allowed  the  secretary  to  retain  any 
portion  of  the  money,  without  giving  him  m. 
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sufficient  warrant,  and,  while  so  retained,  it 
was  misappropriated,  the  defendant,  would 
nevertheless  be  liable,  and  the  misconduct  of 
the  secretary  would  not  constitute  a  defense. 
As  between  the  parties,  the  plaintiff  has  the 
right  to  pursue  them  both  to  the  extent  of 
obtaining  judgment  against  each,  but  he  can 
have  but  one  satisfaction  of  his  debt;  and 
the  ruling  that  the  defendant  could  not  avail 
himself  of  this  defense  was  made  rightly,  for 
a  court  of  common  law  could  not  compel  the 
plaintiff  to  apply  money  conditionally  re- 
ceived from  one  Joint  debtor,  but  not  actually 
appropriated,  In  favor  of  the  other,  who  was 
equally  liable  for  the  debt.  Vanuxem  v.  Burr 
et  al.,  151  Mass.  386-389,  24  N.  E.  773,  21  Am. 
St  Rep.  458;  Burnham  v.  Windram,  164 
Mass.  313,  41  N.  E.  305.  The  fund,  however, 
is  held  by  the  receiver  as  an  officer  of  the 
court  which  appointed  him,  and  is  in  its  pos- 
session and  control;  and  justice  requires  that, 
in  some  form  of  procedure,  the  equities  aris- 
ing from  the  situation  of  the  parties  interested 
should  be  adjusted.  It  will  be  open  to  the 
defendant,  if  it  becomes  necessary,  to  bring 
the  matter  to  the  attention  of  the  court  by  a 
petition  in  the  suit  In  equity  in  which  the  re- 
ceiver was  appointed. 
Judgment  affirmed. 


(185  Maw.  391) 

METROPOLITAN  COAL  CO.  v.  BOUTELL 
TRANSPORTATION  &  TOWING  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    April  2,  1904.) 

CONTRACTS — OFFER— ACCEPTANCE  —  MATERIAL 
VARIATION— EFFECT— WAIVES. 

1.  An  acceptance  that  varies  from  the  offer  in 
any  substantial  particular  cannot  be  deemed  an 
acceptance  of  the  offer,  but  is  an  independent 
proposal. 

2.  The  variance  between  an  offer  made  by  de- 
fendant to  charter  its  vessels  for  a  term  "begin- 
ning before  November  1st  and  continuing  until 
May  1st,"  and  plaintiff's  acceptance,  fixing  the 
period  of  service  "from  Nov.  1  to  May  1,"  is 
a  material  variance,  and,  in  the  absence  of  as- 
sent by  defendant  to  the  independent  offer  made 
in  snch  acceptance,  there  is  no  valid  contract. 

3.  A  person  making  an  offer  to  charter  its  ves- 
sels did  not  waive  the  variation  in  his  offer  and 
the  other  person's  acceptance,  and  agree  to  the 
substitution  proposed  by  the  latter,  when  he  did 
not  know  off  the  variation. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Albert  Mason,  Judge. 

Action  to  recover  damages  for  breach  of  a 
contract  for  the  charter  of  a  tug  and  barges 
by  the  Metropolitan  Coal  Company  against 
the  Boutell  Transportation  &  Towing  Com- 
pany. Verdict  for  plaintiff  for  $50,000,  and 
defendant  excepts.    Sustained. 

Robert  M.  Morse  and  Charles  B.  Helller, 
for  plaintiff.  Eugene  P.  Carver  and  Addison 
C.  Burnham,  for  defendant 

BRALET,  J.  If  it  be  assumed  that  the 
plaintiff  succeeded  in  establishing  the  fact 

f  L  See  Contracts,  vol.  U,  Cent.  Dig.  |  100. 


that  William  H.  Mack  was  the  general  agent 
of  the  defendant,  and,  as  such,  had  authority 
to  make  an  agreement  by  which  it  would  be 
bound,  the  more  important  and  decisive  ques- 
tion between  the  parties  remains  to  be  de- 
cided, and  that  is  whether  the  evidence  was, 
sufficient  as  a  matter  of  law,  to  prove  the 
contract  set  out  in  the  declaration.  The  con- 
tract If  any,  was  made  by  an  offer  and  reply 
In  writing,  and  the  only  variance  is  tbe  time 
referred  to  in  each  when  the  agreement  was 
to  take  effect  and  the  defendant  was  to  be- 
come entitled  to  the  daily  price  to  be  paid  by 
the  charterer.  No  uncertainty  appears  in  the 
language  of  the  offer.  The  words  "begin* 
ning  before  November  1st  and  continuing  un- 
til May  1,  1900,"  were  used  in  the  proposal 
dated  September  26,  1899,  and  may  be  con- 
strued as  meaning  that  at  any  time  after 
September  28th,  and  before  November  1st  the 
defendant  was  ready  to  make  an  agreement 
to  charter  its  tugboat  and  barges  for  contin- 
uous service,  ending  May  1st  of  the  following, 
year.  Whatever  business  plans  or  projects 
may  have  been  contemplated  by  the  manager 
or  agent  of  the  defendant  it  does  not  become 
Important  to  consider,  as  he  had  a  right  to 
fix  in  his  offer  the  date  when  the  proposed 
service  should  commence.  There  were  no 
negotiations  directly  between  the  parties,  but 
whatever  was  done  took  place  through  a  firm 
of  shlpbrokers  to  whom  the  original  offer 
was  addressed,  and  by  them  it  was  communi- 
cated to  the  plaintiff.  On  September  28, 
1899,  the  plaintiff  sent  to  the  brokers  an  al- 
leged acceptance,  in  which  the  conditions 
contained  in  the  offer  were  stated,  with  the. 
exception  of  the  time  in  which  the  contract 
was  to  be  performed.  Instead  of  "beginning 
before  November  1st  1899,"  the  letter  of  the 
plaintiff  fixed  the  period  of  service  "from 
Nov.  1, 1899,  to  May  1, 1900."  This  letter  was 
not  sent  to  the  defendant  but  the  brokers 
were  content  to  inform  its  agent  on  the  same 
day  by  letter  that  the  offer  had  been  accept- 
ed, and  giving  the  date  of  performance  as 
being  "from  November  1st  or  earlier  to  May 
1st."  The  transaction  remained  in  paper, 
and  stopped  at  this  point  as  there  is  no  evi- 
dence of  any  further  steps  being  taken  by 
them. 

While  the  intent  of  the  parties  to  the  pro- 
posed contract  should  not  be  defeated  by  any 
overrefined  or  too  technical  construction  of 
the  language  used,  an  acceptance  that  varies 
from  the  offer,  at  least  in  any  of  its  substan- 
tial particulars,  cannot  be  deemed  an  assent 
to  the  proposition  to  which  it  is  sent  in  reply, 
but  it  is  to  be  classed  as  an  independent  pro- 
posal. Where  a  contract  is  in  writing,  the 
agreement  is  to  be  found  from  the  language 
used.  In  a  contract  formed  by  a  written 
offer  followed  by  an  acceptance  in  writing,  it 
is  the  acceptance  which  furnishes  the  re- 
quired element  of  agreement  and,  indeed, 
binds  the  offerer  to  perform  his  undertaking 
according  to  its  terms,  because  the  offer  has 
now  become  a  contract  by  the  mutual  under- 
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standing  and  assent  of  the  parties  to  what 
1b  to  be  performed.  The  contract  is  made  and 
completed  by  an  offer  followed  by  a  simple, 
unconditional  acceptance.  Stoddard  v.  Ham, 
129  Mass.  383,  385,  37  Am.  Rep.  369;  Husse 
v.  Home-Payne,  L.  R.  8  Ch.  Div.  670.  When 
the  defendant  offered  to  charter  its  vessels 
for  a  definite  time,  clearly  stated,  it  was  not 
an  assent  to  or  acceptance  of  Its  offer  for 
the  plaintiff  to  name  another  period,  even 
though  the  date  of  termination  in  the  con- 
tract proposed  and  that  stated  in  the  reply 
was  the  same.  Harlow  v.  Curtis,  121  Mass. 
320;  Lincoln  v.  Gray,  164  Mass.  537-540,  42 
N.  B.  95,  49  Am.  St.  Rep.  480;  Home  v.  Nl- 
ver,  168  Mass.  4,  46  N.  E.  393;  Ellason  v. 
Hensbaw,  4  Wheat  225,  4  L.  Ed.  556;  Min- 
neapolis &  St.  Louis  Railway  Co.  v.  Colum- 
bus Rolling  Mill  Co.,  119  V.  8.  149,  7  Sup.  Ct 
168,  30  L.  Ed.  376;  Hyde  v.  Wrench,  3  Beav. 
334. 

Assuming,  without  deciding,  that  the  time 
named,  "from  November  1st  or  earlier  to  May 
1st,"  may  have  been  the  same,  in  legal  effect, 
as  "beginning  before  November  1st  and  con- 
tinuing until  May  1,  1900,"  it  Is  enough  to 
say  for  the  purpose  of  this  case  that  it  was 
not  the  proposition  submitted  to  the  brokers 
by  the  plaintiff,  or  transmitted  by  them  to 
the  defendant 

The  law  that  an  undisclosed  principal  may 
avail  himself  of  a  contract  entered  into  for 
his  benefit  by  his  agent  when  acting  with- 
in the  limits  of  his  authority,  or  may  ratify 
his  unauthorized  acts,  is  undisputed;  but  the 
plaintiff  puts  its  case  on  the  contract  claim- 
ed to  have  been  made  by  the  offer,  followed 
by  its  letter  of  acceptance,  and  not  on  the 
letter  of  the  brokers,  which  In  fact  convey- 
ed a  different  proposition  from  that  which 
they  were  authorized  by  their  principal  to 
transmit  The  brokers  were  not  the  gener- 
al agents  of  the  plaintiff,  and  their  author- 
ity to  act  rested  on  the  terms  of  the  letter, 
which  did  not  become  an  acceptance  until 
either  it  had  been  sent  or  its  contents  com- 
municated to  the  defendant  by  the  plain- 
tiff's authority.  Coddlngton  v.  Goddard,  16 
Gray,  436,  444,  445;  Morris  v.  Brightman, 
143  Mass.  149,  151,  9  N.  E.  512.  This  was 
the  ground  on  which  recovery  was  sought, 
and  the  trial  proceeded  on  the  theory  that 
there  was  no  substantial  variance  between 
the  offer  and  the  reply.  Whether  the  plain- 
tiff, upon  ratification  of  the  action  of  the 
brokers  in  its  behalf,  could  have  maintain- 
ed an  action  against  the  defendant  is  a  ques- 
tion that  was  not  raised,  and  is  not  before 
us.  On  the  face  of  the  papers,  the  contract- 
ing parties  never  assented  to  the  same  per- 
iod of  time  in  which  the  agreement  was  to 
be  performed,  and  no  contract  was  estab- 
lished. When  the  new  term  as  to  time  was 
Introduced,  the  letter  of  the  plaintiff  cannot 
be  treated  as  an  acceptance,  but  must  be 
considered  as  a  new  offer  or  counter  propos- 
al, and,  In  order  to  become  a  contract,  would 
have  to  be  accepted  by  the  defendant    Gow- 


ing  v.  Knowles,  118  Mass.  232,  233.  To  meet 
this  difficulty,  the  plaintiff  is  obliged  to  re- 
sort to  a  construction  that  treats  this  differ- 
ence as  one  so  immaterial  In  its  nature  that  It 
Is  not  within  the  principle  discussed.  The 
right  to  begin  the  term  of  service  is  put  by 
the  defendant  at  any  time  before  November 
1st  but  the  letter  of  the  plaintiff  fixes  the 
date  as  from  November  1st  If  the  most 
favorable  construction  Is  given  to  this  In- 
terpretation, and  the  reply  is  considered  as 
a  formal  acceptance,  the  period  would  be- 
gin, apparently,  November  2d,  as  there  is 
nothing  to  show  that  it  was  intended  to  In- 
clude the  day  from  which  the  time  of  serv- 
ice began  to  run.  Walker  v.  John  Hancock 
Mutual  Life  Ins.  Co.,  167  Mass.  188,  189,  45 
N.  E.  89,  and  cases  cited.  Or  the  same  le- 
gal proposition  may  be  put  In  another  form. 
Under  the  offer,  the  latest  day  would  have 
been  October  31st;  by  the  acceptance,  the 
earliest  November  2d,  when  the  time  of  per- 
formance became  of  binding  force  and  ef- 
fect. A  variation  of  two  days  seems  to  be 
unavoidable,  and  their  value  in  money  is 
substantial,  and  measures  the  pecuniary  dif- 
ference between  the  offer  and  «the  accept- 
ance. Such  a  difference,  if  insisted  upon, 
cannot  be  treated  as  of  a  trifling  or  Imma- 
terial character.  It  became  Incumbent  upon 
the  plaintiff  to  go  still  further,  and  it  evi- 
dently contended  at  the  trial  that  there  had 
been  a  waiver  on  the  part  of  the  defendant 
of  so  much  of  the  offer  as  related  to  the 
time  when  the  term  of  service  should  begin, 
and  the  ruling  given  "that  in  this  case,  on 
the  evidence,  the  court  finds  that  the  trivial 
variation  in  language,  if  amounting  to  a 
variation  In  substance,  was  waived,"  was 
wrong.  A  waiver  must  be  found,  If  at  alt 
either  In  the  language,  or  conduct  of  Wil- 
liam H.  Mack,  the  general  manager  of  the 
defendant  From  the  uncontradicted  evi- 
dence, It  is  plain  that  he  never  saw  or  knew 
of  the  contents  of  the  communication  of  the 
plaintiff  to  the  brokers,  and,  after  their  let- 
ter to  him,  no  further  correspondence  or  In- 
terviews took  place  either  with  them  or  the 
plaintiff.  The  telegrams  sent  by  him  could 
not  therefore,  be  considered  as  a  waiver  of 
any  part  of  the  offer.  Neither  can  the  fact 
that  certain  forms  of  a  proposed  charter 
party  were  shown  to  him  on  September  27th, 
to  which  he  made  no  objection,  but  only 
asked  if  the  president  of  the  plaintiff  cor- 
poration would  sign,  aid  the  plaintiff  in  tills 
contention,  for  the  reason  that  the  brokers, 
after  obtaining  the  president's  assent  never 
disclosed  that  fact  to  him.  In  order  to  hold 
that  he  waived  the  variation,  and  agreed 
to  the  substitution  proposed  by  the  accept- 
or, it  must  appear  that  he  knew  of  it  Ft 
Payne  Coal  &  Iron  Co.  v.  Webster,  163  Mass. 
134,  137,  39  N.  E.  786;  Holdsworth  v.  Tuck- 
er, 143  Mass.  369,  376,  9  N.  E.  764.  For  the 
doctrine  of  waiver  rests  on  the  ground  that 
the  party  to  be  bound  kpows  of  the  change, 
and  intentionally,  by  express  words,  or  im- 
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•pKedly  by  his  conduct,  assfents  to  a  modifi- 
cation or  abandonment  of  his  legal  rights 
which  are  to  be  affected,  and  thereafter  the 
parties  proceed  upon  the  substituted  or  new 
agreement  thereby  created.  Kent  v.  War- 
ner, 12  Allen,  561,  563;  Rogers  v.  Rogers, 
138  Mass.  440,  443,  1  N.  &  122. 

The  result  is  that  the  parties  are  finally 
left  to  the  documentary  evidence  alone  for 
a  determination  of  their  contractual  rela- 
tions, and,  as  there  had  been  no  acceptance, 
the  defendant  had  not  become  bound  by  any 
contract  with  the  plaintiff.  It  follows  that 
the  telegram  of  October  7th,  directed  to  and 
received  by  the  brokers,  operated  as  a  re- 
call of  its  offer,  and  terminated  their  agen- 
cy. Lincoln  v.  Gray,  ubl  supra.  The  first, 
second,  and  fourth  rulings  requested  by  the 
defendant  should  have  been  given. 

Exceptions  sustained. 


(186   Man.    430 

ORONAN  v.  ADAMS  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    April  2, 1904.) 

WILLS — CONSTRUCTION — VESTED   INTEREST. 

1.  Testator's  will  provided  that  a  portion  of 
the  income  of  a  fund  should  be  paid  to  certain 
annuitants,  and  the  remainder  added  to  the  prin- 
cipal, and  that  on  the  death  of  all  the  annu- 
itants the  fund  should  be  conveyed  to  the  young- 
est of  the  issue  of  A.,  whose  descent  should  be 
wholly  in  the  male  line  from  A.,  and,  in  default, 
that  it  should  be  conveyed  to  others.  Held,  that 
the  youngest  of  the  issue  of  A.,  whose  descent 
was  wholly  in  the  male  line,  and  who  was  living 
at  the  time  of  testator's  death,  did  not  take  a 
vested  interest,  but  the  same  was  to  go  to  the 
person  answering  the  description  at  the  death 
of  the  last  annuitant. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  James  M.  Morton, 
Judge. 

Bill  by  one  Cronan,  as  administrator  of  the 
estate  of  Julius  Adams,  deceased,  to  deter- 
mine whether  Isaac  Murray  Adams  took  a 
vested  interest  under  the  will.  Cause  reserv- 
ed for  the  full  court.  The  will  of  testator 
construed,  and  the  question  determined. 

Charles  H.  Donahue,  for  petitioner. 
George  R.  Swasey,  guardian  ad  litem  -for 
Marjorie  Adams  and  others.  Hiram  P.  Har- 
rlman,  guardian  ad  litem  for  Isaac  Murray 
Adams.  Henry  W.  Hardy,  guardian  ad 
litem  for  contingent  interests. 

LATHROP,  J.  The  will  of  Julius  Adams, 
executed  December  23, 1898,  and  admitted  to 
probate  on  May  24,  1900,  after  certain  spe- 
cific legacies,  gave  the  remainder  of  bis  es- 
tate to  the  Carney  Hospital,  in  trust,  to  pay 
from  the  income  of  the  estate  to  each  of 
the  children  of  Durward  Adams  $500  a  year 
during  the  life  of  each  child,  and  to  the  child 
of  Alice,  deceased  daughter  of  said  Durward, 
$500  a  year  during  its  life.  Then  follow 
several  other  annuities  to  be  paid  from  the 
Income,  and  this  clause  follows:    "The  re- 


mainder of  the  income  of  said  estate  I  direct 
to  be  added  to  the  principal  of  the  estate  dur- 
ing the  lives  of  said  annuitants,  and  on  the 
death  of  all,  I  direct  the  Carney  Hospital  to 
take  to  its  own  use  one  quarter  of  all  the  es- 
tate, and  to  convey  the  residue  to  the  young- 
est Adams  of  the  issue  of  Durward  Adams 
whose  descent  is  wholly  in  the  male  line 
from  said  Durward,  in  default  I  direct  the 
trustee  to  convey  said  residue  to  the  young- 
est of  the -issue  of  Julius  Adams  Ulman,  in 
default  I  direct  the  trustee  to  convey  said 
residue  to  the  youngest  of  the  issue  of  Dur- 
ward Adams,  in  default  I  direct  the  trustee 
to  convey  said  residue  to  the  youngest  of 
the  issue  of  Elizabeth  A.  Ulman,  in  default 
I  direct  the  Carney  Hospital  to  take  to  its 
own  use  the  said  residue." 

The  only  question  presented  is  whether 
Isaac  Murray  Adams,  who,  when  Julius 
Adams  died,  was  and  now  is  the  youngest 
Adams  of  the  issue  of  Durward  Adams 
whose  descent  is  wholly  in  the  male  line, 
takes  a  vested  interest  ■  in  the  residue,  or 
whether  the  person  who  answers  the  de- 
scription is  to  be  determined  when  the  last 
annuitant  dies,  and  so  the  interest  is  con- 
tingent. We  are  of  opinion  that  the  latter 
construction  is  the  true  one.  In  the  first 
place,  what  Is  to  he  distributed  consists  not 
only  of  the  residue,  but  of  the  accumulated 
income,  and  this  could  not  vest  at  the  testa- 
tor's death.  This  tends  to  show  that  <  "the 
vesting  of  the  whole  was  postponed  till  the 
arrival  of  the  event  on  which  the  distribution 
is  made  to  depend."  Hale  v.  Hobson,  167 
Mass.  397,  45  N.  E.  918,  per  Morton,  J.  In 
the  next  place,  we  are  of  opinion  that  the 
scheme  of  the  will  shows  that  a  contingent 
Interest  was  intended.  If  Isaac  Murray 
Adams  took  a  vested  interest,  there  was  no 
need  of  the  elaborate  scheme  of  the  testator, 
by  which,  on  the  death  of  the  last  annuitant, 
the  residue  was  to  be  disposed  of.  Isaac 
Murray  Adams  was  living  both  when  the 
will  was  made  and  at  the  death  of  the  testa- 
tor, but  in  the  residuary  clause  he  is  not 
mentioned  by  name.  The  intention  of  the 
testator,  evidently,  was  that  some  one  per- 
son in  the  four  classes  he  mentions  should 
take,  according  to  the  circumstances  exist- 
ing at  the  death  of  the  last  annuitant,  and 
so  the  person  cannot  be  determined  until 
that  time  arrives. 

•Decree  accordingly. 


CARLISLE  et  al.  ▼. 


(185   Mass.   445) 
LIBBY. 


(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    April  2,  1904.) 

ACTION  FOB  RECOVERY  OF  LAND— TENANT'S  TI- 
TLE—EVIDENCE— ADMISSIBILITY. 

1.  The  fact  that  a  tenant  in  a  writ  of  entry 
to  recover  real  estate  had  a  deed  to  the  property 
executed  subsequent  to  an  attachment  under 
which  demandant  claimed  title  did  not  affect  his 
title  under  foreclosure  of  a  mortgage  executed 
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by  the '  attachment  debtor  prior  to  the  attach- 
ment. 

2.  Where  the  tenant  in  a  writ  of  entry  to  re- 
cover real  estate  claimed  title  under  a  foreclo- 
sure of  a  mortgage  executed  by  a  mortgagor 
prior  to  the  attachment  of  the  mortgagor's  prop- 
erty, under  which  demandant  claimed  title,  evi- 
dence of  an  oral  agreement  between  the  mort- 
gagor and  a  grantee  under  a  deed  subsequent 
to  the  attachment  was  inadmissible,  not  being 
binding  on  the  tenant,  though  the  mortgagor's 
grantee  had  executed  a  deed  to  the  tenant 

3.  Evidence  of  the  oral  agreement  would  not 
be  admissible,  even  if  the  tenant  claimed  title 
under  the  deed  to  him  from  the  mortgagor's 
grantee. 

4.  Evidence  of  the  oral  agreement  was  inad- 
missible, there  being  no  proof  tending  to  show 
that  the  tenant  had  any  knowledge  thereof. 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; John  A.  Aiken,  Judge. 

Writ  of  entry  to  recover  real  estate  by 
Harry  H.  Carlisle  and  others  against  Ellliu 
Libby.  The  trial  court  excluded  certain  evi- 
dence, and  reported  the  case  to  the  Supreme 
Judicial  Court  Judgment  on  finding  for  ten- 
ant 

The  excluded  evidence  was  the  testimony 
of  two  witnesses,  as  follows:  "That  Jerome 
Rumery  was  an  officer  and  director  of  the 
Rumery-Libby  Company,  a  corporation  duly 
organized  under  the  laws  of  the  state  of 
Maine,  and  having  Its  usual  place  of  business 
in  Portland,  Maine.  This  corporation  was 
composed  of  Blihu  Libby,  the  tenant  In  this 
action,  who  owned  forty  shares  of  the  stock 
and  was  president  of  the  company.  The  oth- 
er stockholders  were  Charles  C.  Llbby,  son 
o£  the  tenant  who  owned  ten  shares,  and 
Jerome  Rumery,  treasurer  of  the  company, 
who  owned  twenty-four  shares.  The  Rum- 
ery-Libby Company  was  a  creditor  of  Mrs. 
Marshall  to  the  amount  of  $1,300.  The  con- 
veyance was  made  at  the  request  of  Rumery 
to  secure  that  Indebtedness,  and  upon  bis 
promise  to  pay  the  two  mortgages  when  due, 
the  taxes,  the  attachment  of  the  demandants, 
and  to  reconvey  to  Mrs.  Marshall  at  such 
time  within  three  years  that  she  should  sat- 
isfy the  claim  of  the  Rumery-Libby  Com- 
pany, and  reimburse  him  for  his  expenditures 
on  account  of  the  demanded  premises.  On 
or  about  October  25,  1894,  Rumery  made  an 
appointment  with  counsel  for  the  demand- 
ants to  pay  off  their  claim  in  the  original 
action  against  Marshall.  Demandants'  coun- 
sel went  to  the  office  of  counsel  for  the  Rum- 
ery-Libby Company  to  receive  payment  and 
to  discharge  the  attachment  and  suit  against 
Mrs.  Marshall.  He  was  then  and  there  in- 
formed that  the-  claim  could  not  be  paid,  be- 
cause Mrs.  Marshall  had  just  filed  a  petition 
in  Insolvency." 

John  J.  Higgins,  for  demandants,  Benj. 
B.  Dewing,  for  tenant 

LATHROP,  J.  We  are  of  opinion  that  the 
evidence  offered  was  rightly  excluded.  The 
title  of  the  demandants  was  by  virtue  of  an 
attachment  made  on  August  7,  1804,  in  an 
action  of  contract  which  we  assume,  though 


this  la  not  clearly  stated  in  the  report  was 
against  Mrs.  Marshall.  This  title  was  sub- 
sequently perfected  by  a  sale  on  execution  on 
July  8, 1890.  The  land,  however,  at  the  time 
of  the  attachment  was  subject  to  two  mort- 
gages—one made  by  Mrs.  Marshall  to  one 
Dartnell  on  June  8,  1894,  for  $700,  payable  in 
six  months,  and  another  made  on  the  same 
day  to  one  Trevelll  for  $8,000,  payable  In 
three  years.  The  tenant  does  not  claim  title 
under  the  warranty  deed  from  Mrs.  Marshall 
to  Rumery,  of  August  21,  1894,  and  the  deed 
of  September  17th  of  the  same  year,  from 
Rumery  to  himself,  but  under  a  foreclosure 
of  the  mortgage  given  by  Mrs.  Marshall  to 
Dartnell,  which  was  assigned  to  Rumery  on 
December  7,  1894,  and  foreclosed  on  June 
15,  1895,  by  a  sale  to  one  Dewing  under  a 
power  contained  In  the  mortgage.  Dewing 
on  the  same  day  conveyed  the  land  to  Mrs. 
Rumery,  and  on  September  Is,  1895,  Mrs. 
Rumery  conveyed  it  to  the  tenant 

There  Is  nothing  in  the  report  to  show 
that  there  was  any  contention  that  the  Dart- 
nell mortgage  was  not  properly  executed,  or 
that  all  the  legal  requirements  were  not  prop- 
erly compiled  with  in  the  foreclosure  sale. 
This  sale  gave  the  tenant  a  title  superior  to 
that  of  the  demandants,  and  the  fact  that 
the  tenant  had  a  prior  deed  did  not  affect 
his  title  under  the  foreclosure. 

There  Is  nothing  in  the  offer  of  proof  relat- 
ing to  the  oral  agreement  between  Rumery 
and  Mrs.  Marshall  at  the  time  when  she 
made  the  conveyance  to  him  which  can  In 
any  way  bind  the  tenant  as  he  does  not 
claim  under  this  conveyance.  Even  If  he  did 
so  claim,  the  evidence  would  not  be  admis- 
sible in  this  action.  Cranston  v.  Crane.  97 
Mass.  459,  93  Am.  Dec.  106;  Wilson  v.  Black, 
104  Mass.  406.  Nor  does  the  offer  of  proof 
tend  to  show  that  the  tenant  had  any  knowl- 
edge of  the  oral  agreement  between  Marshall 
and  Rumery. 

Judgment  on  the  finding.       , 


(185    Mas*.   430 

HILLIER  et  al.  v.  FARRELL  et  at 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    April  2,  1904.) 

BQUrrr  — MABTBB-8      REPORT — PROCEEDINGS  — 
DRAFT    OF    REPORT— OBJECTIONS— WAIV- 
ER—REVIEW. 

1.  Chancery  rule  31  requires  a  master  in  chan- 
cery to  prepare  a  draft  of  his  report,  and  to 
notify  counsel,  who  may  suggest  alterations, 
and  if,  thereafter,  either  party  is  not  satisfied, 
he  is  allowed  a  specified  time  for  bringing  in 
written  objections,  and  no  exception  is  to  be 
allowed  without  a  special  order,  unless  founded 
on  an  objection  made  before  the  master;  and 
rule  32  provides  that  in  every  case  the  excep- 
tions are  to  briefly  specify  the  matter  excepted 
to.  Held  that,  where  a  master  files  his  report 
without  giving  a  party  opportunity  to  file  objec- 
tions, the  party's  remedy  is  by  motion  to  recom- 
mit the  report,  and  the  master's  negligence  does 
not  entitle  the  party  to  a  consideration  of  objec- 
tions not  filed. 

2.  Though  a  party  objects  to  evidence  offered 
before  a  master,  if  he  files  no  written  objections 
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or  exceptions  to  the  report  the  questions  are 
not  open  to  review. 

3.  Exceptions  to  a  master's  report  are  to  be 
confined  to  objections  disallowed  or  overruled 
by  the  master. 

4.  Where  a  party  does  not  make  any  objec- 
tion, as  provided  by  the  rule,  to  the  report  of 
a  master,  the  report  will  not  be  revised. 

Case  Reserved  from  Superior  Court,  Middle- 
sex County;  James  B.  Richardson.  Judge. 

Bill  by  one  Hillier  and  others  Against  one 
Farrell  and  others.  Reserved  on  pleadings, 
special  master's  report,  and  agreed  facts. 
Complainants  awarded  an  injunction  restrain- 
ing the  erection  of  a  building. 

Henry  R.  Skinner,  for  plaintiffs.  John  B. 
Abbott,  for  defendants. 

LATHROP,  J.  This  Is  a  bill  In  equity 
filed  in  the  superior  court  to  hare  the  defend- 
ants restrained  by  injunction  from  proceeding 
with  the  erection  of  a  building  within  18  feet 
of  Belmont  street,  contrary  to  certain  re- 
strictions contained  in  a  deed.  The  case  was 
referred  to  a  master,  who  found  that  this  lot 
and  others  were  sold  pursuant  to  a  general 
scheme  or  plan.  It  appears  from  the  master's 
report  that  the  case  was  heard  on  agreed  facts 
and  oral  evidence,  and  that  the  defendants  ob- 
jected to  the  admission  of  certain  portions 
of  the  oral  evidence.  On  the  filing  of  the 
master's  report,  no  objections  or  exceptions 
were  taken.  The  justice  of  the  superior  court 
who  heard  the  case  reserved  it  for  our  con- 
sideration upon  the  pleadings,  the  master's 
report,  and  the  agreed  statement  of  facts. 

No  regard  appears  to  have  been  paid  to  the 
thirty-first  and  thirty-second  rules  in  chancery 
of  this  court,  which,  by  force  of  law,  apply  to 
the  superior  court  as  well  as  to  this  court 
The  thirty-first  rule  requires  the  master  to 
prepare  a  draft  report,  and  to  notify  the  coun- 
sel, who  may  suggest  such  alterations  there- 
of as  they  may  think  proper.  The  master 
then  settles  the  draft  report,  and  again  notifies 
the  counsel.  If  either  party  Is  not  satisfied, 
he  is  allowed  five  days  for  bringing  in  written 
objections,  and  these  are  to  be  appended  to 
the  report  No  exception  Is  to  be  allowed  to 
the  master's  report,  without  a  special  order  of 
the  court,  unless  founded  upon  an  objection 
made  before  the  master,  and  shown  by  his  re- 
port The  thirty-second  rule  relates  to  the 
filing  of  the  exceptions  and  setting  them  down 
for  argument,  and  further  provides:  "In  ev- 
ery case,  the  exceptions  shall  briefly  and 
clearly  specify  the  matter  excepted  to,  and 
the  cause  thereof;  and  the  exceptions  shall 
not  be  valid  as  to  any  matter  not  so  speci- 
fied." If  the  master  filed  his  report  without 
giving  the  defendants  an  opportunity  to  file 
objections  to  it  their  remedy  was  to  move  to 
recommit  it.    T>amson  v.  Drake,  105  Mass.  564. 

The  defendants  have  argued  questions  of 
evidence  before  us  founded  upon  objections 
taken  when  the  evidence  was  admitted;  but, 
as  they  filed  no  written  objections  or  excep- 

f  4.  See  Equltj,  voL  U,  Cent  Dig.  |  80S. 


tlons  to  the  master's  report,  these  questions 
are  not  open  to  them,  under  the  rules  above 
referred  to.  Exceptions  to  a  master's  report 
are  to  be  confined  to  objections  disallowed  or 
overruled  by  the  master.  Copeland  v.  Crane, 
9  Pick.  73.  If  no  exception  is  taken,  this 
court  cannot  revise  the  finding  of  a  master. 
Popple  v.  Day,  123  Mass.  620;  Roosa  v. 
Davis,  175  Mass.  117,  55  N.  E.  809.  See,  also. 
Gray  v.  Chase,  184  Mass.  448,  68  N.  E.  676. 

We  are  also  of  opinion  that,  for  the  reasons 
given  above,  we  are  not  called  upon  to  revise: 
the  report  of  the  master  In  other  respects.  If 
parties  desire  to  have  a  master's  report  re- 
vised, they  shbukl  comply  with  the  rules  of 
the  cpurt 

The  only  dispute  between  the  parties  was 
whether  the  restrictions  imposed  in  the  deed 
to  the  defendants  were  tor  the  benefit  of  tiielr 
grantor,  or  were  Imposed  in  pursuance  of  a 
general  scheme  upon  this  lot  and  other  lots 
owned  by  the  plaintiffs.  On  the 'findings  of 
the  master,  the  plaintiffs  were  entitled  to  an 
Injunction,    So  ordered. 


(186  Mass.  439) 
STEVENS  v.  BRADFORD. 
(Supreme  Judicial  Court  of  Massachusetts. 
Plymouth.    April  2,  1904.) 

TAXATION— INHERITANCE   TAX— TIME    FOB   PAY- 
MENT—STATUTES— CONSTRUCTION. 

1.  The  payment  of  the  tax  on  a  devise  of  prop- 
erty in  trust,  the  income  of  which  was  to  be 
paid  to  the  beneficiary  during  his  life,  with  re- 
mainder to  the  nieces  and  nephews  of  the  tes- 
tator surviving,  under  a  will  probated  in  1899, 
is  postponed  until  the  persons  entitled  thereto 
come  into  possession  of  their  property,  under 
St.  1902,  p.  381,  c.  478,  which  went  into  effect 
in  1902,  providing  that  in  all  cases  where  there 
has  been  or  shall  be  a  devise  liable  to  collateral 
inheritance  tax,  to  come  into  actual  enjoyment 
after  the  expiration  of  one  or  more  life  estates, 
the  tax  on  such  property  shall  not  be  payable 
until  the  persons  entitled  thereto  shall  come 
into  actual  possession  of  such  property,  since 
the  statute  is  retrospective  as  well  as  prospec- 
tive. 

Case  Reserved  from  Supreme  Judicial 
Court,  Plymouth  County;  Jas.  M.  Morton, 
Judge. 

Petition  to  the  probate  court  by  one  Ste- 
vens to  obtain  Instructions  regarding  pay- 
ment of  collateral  Inheritance  tax  on  a  de- 
vise tinder  the  will  of  Charles  E.  Stevens,  de- 
ceased. From  the  decree  the  State  Treasurer 
appealed,  and  the  case  was  reserved  by  a  sin- 
gle Justice  of  the  Supreme.  Judicial  Court  for 
the  full  determination  of  the  full  court  De- 
cree modified  and  affirmed. 

Samuel  D.  Elmore,  for  petitioner  and  life 
tenant  Frederic  B.  Greenhalge,  AsstAtty. 
Gen.,  for  the  treasurer.   .  .,,, .-     ■ 

LATHROP,  J.  This  is  a  petition  to  the 
probate  court  by  the  executor  and  trustee 
under  the  will  of  Charles  E.  Stevens  to  ob- 
tain the  Instructions  of  that  court  upon  tha 
following  facts  alleged  In  the  petition  and  -ad- 
mitted by  the  answer:    Charles  E.  Stevens, 


Digitized  by 


Google 


426 


70  NORTHEASTERN  REPORTER. 


(Mass. 


by  his  will,  which  was  admitted  to  probate 
on  November  2,  1890,  bequeathed  and  devised 
certain  property  to  the  petitioner,  in  trust  to 
pay  the  net  income  to  Frederick  T.  Stevens 
during  his  life,  and  upon  his  decease  to  di- 
vide and  pay  over  the  remainder  to  the 
nephews  and  nieces  of  the  testator  living  at 
the  decease  of  Frederick  T.  Stevens.  The 
question  presented  is  whether  the  collateral 
Inheritance  tax  of  this  commonwealth  is  now 
payable  by  the  executor  upon  the  property  to 
be  held  in  trust  until  the  death  of  Frederick 
T.  Stevens,  or  whether  the  payment  of  the 
tax  is  postponed  by  St  1902,  p.  381,  c.  473, 
until  the  person  or  persons  entitled  thereto 
come  into  possession  of  their  property. .  The 
probate  court  made  a  decree  that  the  tax  was 
not  now  payable,  but  was  postponed  by  St 
1902,  p.  381,  c.  473,  until  the  person  or  per- 
sons entitled  thereto  should  come  into  pos- 
session of  their  property,  and  added  the 
words:  "In  other  words,  that  statute  is  pros- 
pective, and  not  retroactive,  in  relation  to 
said  tax."  From  this  decree  the  State  Treas- 
urer appealed,  and  the  case  was  reserved  by 
a  single  justice  of  this  court  for  our  deter- 
mination. 

The  question  presented  depends  upon  the 
construction  to  be  given  to  St.  1902,  p.  881,  c. 
473.  This  statute,  which  took  effect  upon 
Its  passage,  June  12,  1902,  reads  as  follows: 
"In  all  cases  where  there  has  been  or  shall 
be  a  devise,  descent  or  bequest  to  collateral 
relatives  or  strangers  to  the  blood,  liable  to 
collateral  inheritance  tax,  to  take  effect  in 
possession  or  come  into  actual  enjoyment 
nfter  the  expiration  of  one  or  more  life  es- 
tates or  a  term  of  years,  the  tax  on  such 
property  shall  not  be  payable  nor  interest  be- 
gin to  run  thereon  until  the  person  or  per- 
sons entitled  thereto  shall  come  into  actual 
possession  of  such  property,  and  the  tax 
thereon  shall  be  assessed  upon  the  value  of 
the  property  at  the  time  when  the  right  of 
possession  accrues  to  the  person  entitled 
thereto  as  aforesaid,  and  such  person  or  per- 
sons shall  pay  the  tax  upon  coming  into 
possession  of  such  property.  The  executor  or 
administrator  of  the  decedent's  estate  may 
settle  his  account  in  the  probate  court  with- 
out being  liable  for  said  tax:  provided,  that 
such  person  or  persons  may  pay  the  tax  at 
any  time  prior  to  their  coming  into  posses- 
sion, and  in  such  cases  the  tax  shall  be  as- 
sessed on  the  value  of  the  estate  at  the  time 
of  the  payment  of  the  tax,  after  deducting  the 
value  of  the  life  estate  or  estates  for  years: 
and  provided,  further,  that  the  tax  on  real 
estate  shall  remain  a  lien  on  the  real  estate 
on  which  the  same  Is  chargeable  until  It  is 
paid."  The  decree  of  the  judge  of  the  pro- 
bate court  is  inconsistent  and  we  are  of 
opinion  that  be  was  right  in  the  first  part  of 
Ills  decree,  and  wrong  in  the  words  added, 
and  that  the  latter  words  should  be  stricken 
out  The  statute  is  clearly  retrospective,  and 
not  merely  prospective.  It  applies  to  "all 
eases  where  there  has  been  or  shall  be  a  de- 


vise," etc.  To  construe  it  as  relating  merely 
to  devises,  descents,  or  bequests,  subsequent- 
ly to  the  passage  of  the  act  would  give  no 
effect  to  the  words  "has  been."  The  use  of 
the  words  expresses  a  clear  and  unequivocal 
intent  on  the  part  of  the  Legislature  that  the 
statute  should  operate  retrospectively  as  to 
ail  estates  where  the  tax  has  not  been  paid. 
In  Commonwealth  v.  McOaughey,  9  Gray, 
296,  it  Is  said  by  Mr.  Justice  Metcalf :  "For 
it  is  an  anciently  established  rule  in  the  inter 
pretation  of  statutes  that  such  a  sense  is  to 
be  made  upon  the  whole  statute  that  no 
clause,  sentence,  or  word  shall  prove  super- 
fluous, void,  or  insignificant  if  by  any  other 
construction  they  may  all  be  made  useful  and 
pertinent.  1  Show.  108;  Bac.  Ab.  Statute,  1, 
2.  See,  also.  Opinion  of  the  Justices,  22  Pick. 
571,  573."  The  statute  in  question  was  very 
likely  passed  to  relieve  a  hardship  which  was 
imposed  by  the  preceding  laws,  by  which,  in 
case  of  a  legacy  of  $10,000  in  trust  to  pay 
the  income  to  A.  during  his  life,  with  re- 
mainder to  B.,  the  tax  was  taken  out  of  the 
capital,  and  A.  received  the  Income  of  only 
$8,000,  although  a  legacy  to  him  would  not  be 
taxable.  In  Minot  v.  Winthrop,  162  Mass. 
113,  125,  38  N.  E.  512,  26  L.  R.  A.  259,  where 
this  was  held,,  it  was  said  by  Chief  Justice 
Field:  "Perhaps  a  simpler  way  than  that 
prescribed  by  statute  would  have  been  to 
levy  the  tax  at  the  end  of  the  life  estate 
upon  the  whole  of  the  fund  to  be  paid  to  the 
legatee  In  remainder."  This  suggestion  of 
the  chief  justice  has  been  followed  in  the 
statute  before  us. 

The  decree  of  the  probate  court,  amended 
as  we  have  already  stated,  is  to  be  affirmed. 


(185  Mass.  363) 

CHICAGO  TITLE  &  TRUST  CO.  v.  SMITH. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampshire.    April  1,  1904.) 

ACTION   ON   JUDGMENT— LEX   FORI— DEFEND- 
ANTS. 

1.  An  action  on  a.  foreign  judgment  is  govern- 
ed by  the  law  of  the  state  in  which  the  suit  is 
brought. 

2.  An  action  on  a  foreign  judgment  is  de- 
feated by  pleading  and  proof  that  defendant  was 
never  served  with  process,  and  did  not  authorize 
an  appearance  in  the  action  in  which  the  judg- 
ment was  rendered. 

Exceptions  from  Superior  Court,  Hamp- 
shire County;  ULeB.  Holmes,  Judge. 

Action  by  the  Chicago  Title  &  Trust  Com- 
pany against  one  Smith.  Finding  for  de- 
fendant and  plaintiff  brings  exceptions.  Ex- 
ceptions overruled. 

J.  Arthur  Wainwrlght  for  plaintiff.  J.  O. 
Hammond  and  H.  P.  Field,  for  defendant 

BARKER,  J.  The  plaintiff,  as  receiver  of 
the  Chicago  Paper  Manufacturing  Company, 
an  Illinois  corporation,  seeks  to  recover  upon 
an  alleged  judgment  rendered  in  the  superior 

t  2.  See  Judgment,  VOL  80,  Cent  Dig.  |  MSB. 
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court  of  Cook  county,  111.,  on  July  8,  1901, 
In  an  action  begun  on  October  3,  1880,  In  fa- 
vor of  the  plaintiff,  as  such  receiver,  where- 
by that  court  adjudged  and  decreed  that  the 
plaintiff,  as  such  receiver,  recover  of  and 
from  the  defendant  the  sum  of  $17,922.19, 
and  that  execution  issue  therefor  against  the 
defendant  The  present  action  was  begun 
on  November  11, 1901,  and  was  heard  by  the 
court  without  a  Jury,  with  a  finding  for  the 
defendant  on  July  29,  1903.  "■  A  memorandum 
of  the  presiding  judge  filed  on  the  same  date 
shows  that  he  found  that  the  Illinois  Judg- ' 
ment  was  invalid  because  the  defendant  was 
not  served  with  process  In  the  Illinois  suit, 
and  that  the  appearance  entered  for  him  was 
not  authorized  or  ratified  by  him,  so  that  the 
Illinois  court  had  no  Jurisdiction  to  enter 
judgment  against  him  therein,  although  he 
then  was  a  citizen  of  Illinois.  Before  the 
judgment  was  entered,  the  defendant  had  re- 
moved from  Illinois,  and  when  the  judgment 
was  entered  he  was  a  resident  of  New  York. 
The  case  is  here  upon  exceptions  to  the  in- 
troduction of  evidence  by  the  defendant 
tending  to  show  that  he  never  was  served 
with  process  in  the  Illinois  suit,  and  never 
knew  of  or  authorized  any  appearance  for 
himself  therein.  There  is  also  an  exception 
to  the  striking  out  of  a  part  of  a  reply  of  a 
witness  to  a  question  put  to  him  In  taking 
his  deposition. 

1.  The  principal  contention  of  the  plaintiff 
is  that,  because  the  defendant  was  a  citizen 
of  Illinois,  he  can  contest  the  validity  of  the 
judgment  only  by  proceedings  for  Its  review 
in  the  courts  of  the  state  where  it  was  ren- 
dered. The  record  contains  no  evidence  of 
the  law  of  Illinois,  and  it  well  may  be  that 
by  that  law  the  defendant,  If  sued  in  Illinois 
upon  the  judgment,  could  defend  by  show- 
ing that  he  had  not  been  served  with  pro- 
cess, and  had  not  entered  or  authorized  an 
appearance.  But  if  we  assume  that  by  the 
law  of  Illinois  a  judgment  debtor  in  a  Judg- 
ment obtained  there  has  no  remedy  when 
sued  there  upon  the  judgment  but  by  pro- 
ceedings to  review  or  annul  the  judgment, 
when  the  same  judgment  debtor  is  sued  here 
upon  the  judgment  his  defenses  here  are  not 
regulated  by  the  law  of  Illinois,  but  by  the 
larw  of  Massachusetts.  When  brought  into 
onr  courts,  he  has  a  right  to  have  the  same 
law  administered  which  our  courts  give  to 
onr  own  citizens  or  to  those  of  any  other 
state.  When  a  judgment  debtor  is  sued  here 
upon  a  judgment,  the  defenses  open  to  him 
depend  upon 'the  fact  as  to  where  the  Judg- 
ment was  entered.  If  in  onr  own  courts,  the 
defense  of  want  of  service,  and  that  he  never 
appeared,  is  not  open,  and  usually  can  be 
availed  of  only  by  proceedings  to  revise  or 
annul  the  judgment.  Hendrlck  v.  Whitte- 
more,  106  Mass.  23;  McCormiek  v.  Flske,  138 
Mass.  379.  The  only  exception,  made  after 
the  adoption  of  the  fourteenth  article  of  the 
amendments  of  the  Constitution  of  the  Unit- 
ed States,  is  that  a  nonresident  of  Massa- 


chusetts against  whom  a  judgment  In  per- 
sonam has  been  rendered  here,  who  neither, 
was  served  personally  with  process  nor  ap- 
peared in  the  action  in  which  the  judgment 
was  entered,  is  not  obliged,  when  sued  here 
upon  the  Judgment,  to  resort  to  a  writ  of  er- 
ror to  reverse  it  Needham  v.  Thayer,  147 
Mass.  536,  IS  N.  E.  429.  See  Eliot  v.  Mc- 
Cormiek, 144  Mass.  10,  10  N.  E.  705.  But 
when  the  judgment  sued  on  here  is  not  a 
domestic  judgment  and  is  one  rendered  in 
another  state  or  Jurisdiction,  the  defendant 
may  plead  and  prove  that  be  was  not  duly 
served  with  process,  and  did  not  authorize 
an  appearance  in  the  action  in  which  the 
judgment  was  entered.  Oilman  v.  Oilman, 
126  Mass.  26,  30  Am.  Rep.  646;  Wright  v. 
Andrews,  130  Mass.  149.  In  Finneran  v. 
Leonard,  7  Allen,  54,  83  Am.  Dec.  665,  the 
Judgment  was  a  domestic  one,  and  in  Eng- 
strom  v.  Sherburne,  137  Mass.  153,  the  de- 
fendant appeared  in  the  Nevada  court  The 
defendant  in  the  present  instance  is  within 
our  rule,  which  governs  whenever  foreign 
judgments  are  sued  on  In  our  courts,  and  the 
evidence  excepted  to  was  admitted  rightly. 

2.  The  part  of  the  answer  of  the  witness 
excluded  under  the  plaintiff's  exception  was 
not  responsive  to  the  question.  For  that 
reason  it  was  excluded  rightly. 

Exceptions  overruled. 


(US  Mass.  388) 
PENNSYLVANIA  IRONWORKS  CO.  t.  HY- 
GEIAN ICE  &  COLD  STORAGE  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol    April  1,  1904.) 

SALES  —  CONTRACT  —  CONSTRUCTION— SUIT    FOE 

PURCHASE  PRICE — DEFENSES— DEFECT  IN 

ARTICLE— NOTICE  BY  BUYER— WAIVER. 

1.  Plaintiff  delivered  to  and  erected  on  defend- 
ant's premises  an  ice-making  plant  For  the 
purpose  of  settling  differences  growing  ont  of 
that  transaction,  plaintiff  agreed  to  deliver  on 
defendant's  premises,  for  its  plant,  a  20-ton 
evaporating  apparatus  of  a  certain  type,  or  oth- 
er type  of  equal  capacity.  Defendant  agreed  to 
deliver  to  plaintiff  the  part  of  the  plant  previ- 
ously installed  which  the  new  apparatus  would 
supersede,  and  agreed  to  pay  in  a  month  from 
the  delivery  a  specified  sum,  unless  within  that 
time  it  notified  plaintiff  that  the  apparatus  fail- 
ed to  accomplish  the  results  guarantied  by  a 
third  person,  and  requested  its  removal.  The 
agreement  stated  that  the  month  between  the 
delivery  of  the  apparatus  and  payment  was 
given  to  enable  defendant  to  determine  whether 
the  capacity  of  the  apparatus  was  20  tons.  Held 
that  under  the  agreement,  defendant  was  re- ' 
quired  to  pay  for  the  apparatus  in  one  month, 
unless  it  did  not  have  the  20-ton  capacity,  or 
unless  defendant  notified  plaintiff  that  it  did 
not  accomplish  the  results  guarantied  by  the 
third  person. 

2.  A  buyer  under  a  contract  requiring  him  to 
pay  the  purchase  price  within  a  month  after  de- 
livery, unless  in  the  meantime  it  appeared  that 
the  article  did  not  have  a  stated  capacity,  or 
unless  he  notified  the  seller  that  it  did  not  ac- 
complish the  results  guarantied,  and  requested 
its  removal,  who  kept  it  for  over  a  month  with- 
out notifying  the  seller  that  it  did  not  accom- 
plish the  results  guarantied,  could  not  show, 
when  sued  for  the  purchase  price,  that  the  arti- 
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cle  produced  unsatisfactory  results,  in  the  ab- 
sence of  evidence  showing  a  waiver  by  the  seller 
of  the  condition  as  to  notice,  or  that  the  buyer 
was  excused  from  complying  with  it 

3.  Where  a  contract  required  a  buyer  to  pay 
the  purchase  price  in  a  month  after  delivery, 
unless  he  notified  the  seller  that  the  apparatus 
did  not  come  up  to  the  guaranty  and  requested 
its  removal,  the  fact  that,  on  the  buyer  express- 
ing dissatisfaction,  efforts  were  made  to  improve 
the  apparatus,  so  that  it  would  produce  better 
results,  did  not  constitute  the  notice  and  request 
required  by  the  contract,  or  establish  a  waiv- 
er on  the  seller's  part,  or  furnish  a  valid  excuse 
for  failing  to  comply  with  the  contract. 

Exceptions  from  Superior  Court,  Bristol 
County;   Frederick  Lawton,  Judge. 

Action  by  the  Pennsylvania  Ironworks 
Company  against  the  Uygeian  Ice  &  Cold 
Storage  Company.  There  was  a  verdict  for 
plaintiff,  and  defendant  brings  exceptions. 
Exceptions  overruled. 

J.  W.  Oummings  and  C.  R.  Oummings,  for 
plaintiff.    Richard  P.  Borden,  for  defendant 

MORTON,  J.  This  Is  an  action  to  recover 
money  alleged  to  be  due  under  a  written 
contract,  and  also  upon  an  account  annexed. 
At  the  trial  it  was  agreed  that  the  only  mat- 
ters In  dispute  were,  first,  the  sum  of  $1,500, 
alleged  to  be  due  under  the  written  contract; 
second,  a  balance  of  568,  also  alleged  to  be 
due  under  the  written  contract;  and,  third, 
a  claim  made  by  the  plaintiff  on  account  of 
certain  machinery  which  the  defendant  was 
to  deliver  to  the  plaintiff  on  the  cars  at  Fail 
River.  There  was  a  verdict  for  the  plain- 
tiff. In  part  directed  by  the  court,  and  in  part 
upon  matters  submitted  to  the  jury,  and  the 
case  is  here  upon  exceptions  by  the  defend- 
ant to  the  exclusion  of  evidence  that  was 
offered  and  rejected,  and  to  the  refusal  of 
the  presiding  justice  to  give  certain  Instruc- 
tions that  were  requested. 

The  case  depends,  it  seems  to  us,  upon 
the  construction  to  be  given  to  the  written 
contract  There  had  been  a  previous  contract 
between  the  plaintiff  and  defendant,  under 
which  the  plaintiff  had  delivered  to  and 
erected  on  the  defendant's  premises,  at  Fall 
River,  an  Ice-making  plant;  and,  for  the  pur- 
pose of  settling  and  adjusting  matter  growing 
out  of  that  contract,  the  contract  in  ques- 
tion was  entered  into.  The  plaintiff  agreed 
to  deliver  on  the  defendant's  premises  in  Fall 
River,  and  in  the  location  required  by  Its 
ice-making  plant,  a  20-ton  evaporating  ap- 
paratus, of  the  "Llllle"  type,  or  of  some 
other  type  of  equal  capacity;  and  the  defend- 
ant agreed  to  deliver  to  the  plaintiff,  on  the 
cars  at  Fall  River,  that  portion  of  the  plant 
previously  Installed  which  the  Llllle  appara- 
tus superseded.  The  defendant  also  agreed 
to  pay  to  the  plaintiff  in  one  month  from  the 
delivery  the  sum  of  $1,500,  unless  within  that 
time  it  notified  the  plaintiff  that  the  appara- 
tus had  failed  to  accomplish  the  results  guar- 
antied by  the  company,  with  which  the  plain- 
tiff contracted  to  furnish  it,  and  requested 
Its  removal.    This  company  was  the  Sugar 


Apparatus  Manufacturing  Company.  The 
contract  stated  that  the  month  between  the 
delivery  of  the  apparatus  and  the  payment  of 
the  $1,500  was  given  in  order  that  the  de- 
fendant might  have  the  opportunity  to  de- 
termine whether  the  capacity  of  the  appa- 
ratus was  20  tons,  as  called  for  by  the  con- 
tract A  copy  of  the  contract  between  the 
plaintiff  and  the  Sugar  Apparatus  Company 
was  attached  to  the  duplicate  original  of  the 
contract  between  the  plaintiff  and  defendant 
furnished  to  the  defendant,  but  was  in  no 
other  way  made  a  part  of  that  contract;  the 
only  reference  to  It  being  that  already  men- 
tioned. As  we  construe  the  contract  be- 
tween the  plaintiff  and  defendant,  the  plain- 
tiff was  to  deliver  on  the  premises  of  the 
defendant,  in  Fall  River,  in  the  location  re- 
quired by  the  existing  plant,  a  20-ton  evapo- 
rating apparatus,  of  the  Llllle,  or  of  some 
other  equal  type,  and  within  one  month  after 
the  delivery  the  defendant  was  to  pay  the 
plaintiff  $1,500,  unless  In  the  meantime  it  ap- 
peared that  the  apparatus  had  not  a  capacity 
of  20  tons,  or  unless  the  defendant  notified 
the  plaintiff  that  it  did  not  accomplish  the 
results  guarantied  by  the  Sugar  Apparatus 
Company,  and  requested  Its  removal.  The 
plaintiff  did  not  guaranty  that  the  apparatus 
would  furnish  merchantable  ice,  free  from 
impurities  and  odors,  or  that  it  would  work 
satisfactorily  In  connection  with  the  ice- 
making  plant  already  Installed.  Indeed,  It 
would  seem  from  the  correspondence  that 
was  put  in  without  objection  that  the  plain- 
tiff did  not  believe  that  the  Llllle  apparatus 
would  accomplish  the  results  desired,  and 
that  the  defendant  was  content  to  take  the 
risk.  All  that  the  plaintiff  was  required  to 
do  was  to  deliver  the  apparatus  upon  the 
defendant's  premises  in  the  location  requir- 
ed, and  thereupon  the  defendant  became 
bound  to  pay  the  plaintiff  $1,500  in  one 
month,  unless  it  turned  out  that  the  appa- 
ratus was  not  of  20-ton  capacity,  or  unless 
the  defendant  notified  the  plaintiff  that  the 
apparatus  failed  to  accomplish  the  results 
guarantied  by  the  Sugar  Company,  and  re- 
quested Its  removal.  It  is  conceded  that  the 
contract  did  not  require  the  plaintiff  to  set 
up  the  apparatus.  The  uncontradicted  evi- 
dence showed  that  the  apparatus  was  deliv- 
ered upon  the  premises  of  the  defendant,  and 
In  the  location  required,  and  that  the  defend- 
ant kept  and  used  it,  and  that  It  was  in- 
cluded in  the  property  conveyed  by  the  de- 
fendant when  the  plant  was  sold.  In  view 
of  the  uncontradicted  evidence 'that  it  waa 
delivered  as  required,  evidence  that  It  was 
not  accepted  was  immaterial.  There  wag  no 
contention  that  It  was  not  of  20-ton  capacity, 
or  that  the  defendant  had  delivered  to  the 
plaintiff  the  apparatus  superseded  by  it  The 
fact  if  it  was  a  fact,  which  the  defendant 
offered  to  show,  that  the  apparatus  produced 
bad  Ice,  was  immaterial.  If  the  defendant 
was  dissatisfied  with  the  apparatus,  it  was 
bound,  under  the  contract,  to  notify  the  plain- 
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tiff  within  a  month  after  the  delivery,  and 
request  Its  removal.  There  was  nothing  to 
show  that  It  did  so,  or  that  those  provisions 
of  the  contract  were  waived  by  the  plain- 
tiff, or  that  anything  occurred  to  excuse  the 
defendant  from  complying  with  them.  It 
is  true  that  the  defendant  expressed  dissat- 
isfaction, and  that  efforts  were  made  to  im- 
prove the  apparatus  so  that  it  would  pro- 
duce better  ice;  but  this  fell  far  short  of  the 
notice  and  request  required  by  the  contract, 
or  of  establishing  a  waiver  on  the  part  of 
the  plaintiff,  or  of  furnishing  a  valid  excuse 
on  the  part  of  the  defendant  for  not  com- 
plying with  the  provisions  of  the  contract. 
Without  attempting  to  review  and  consider 
here  the  various  rulings  and  refusals  to  rule 
to  which  exceptions  were  taken,  we  deem  it 
enough  to  say  that  we  discover  no  error  In 
any  of  them,  or  In  the  way  in  which  the  case 
was  submitted  to  the  Jury. 
Exceptions  overruled. 


(185  Man.  171) 

McSWEENEY  v.  COMMONWEALTH. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    April  1,  1901.) 

EMINENT    DOMAIN— DAMAGES— SURFACE    WATEB 

— VENDOR  AND  PURCHASES— WARRANTY 

— EASEMENTS. 

1.  St  1894,  p.  283,  c.  288,  relative  to  the  tak- 
ing of  land  lor  park  purposes,  provides  for  the 
payment  of  all  damages  sustained  by  any  per- 
son or  corporation  by  the  taking  of  land  or  any 
right  therein,  and  that  damages  shall  be  assessed 
by  a  jury  of  the  superior  court  in  the  same  man- 
ner as  is  provided  by  law  with  respect  to  dam- 
ages sustained  by  the  laying  out  of  ways.  Held, 
that  a  landowner  whose  land  was  not  taken  was 
not  entitled  to  damages  because  of  an  accumu- 
lation of  surface  water  on  his  land  on  account 
of  the  grade  of  a  parkway. 

2.  Easements  by  implied  grant  are  those  whioh 
are  strictly  necessary  to  the  principal  thing 
granted,  and  mere  convenience  is  not  enough. 

3.  A  drain  for  a  dwelling  and  for  surface  wa- 
ter would  not  be  held  to  have  passed  as  an  ease- 
ment by  implied  grant  in  the  absence  of  evi- 
dence of  its  necessity. 

4.  One  conveying  with  full  covenants  of  war- 
ranty is  estopped  to  claim  any  easement  in  the 
land  conveyed. 

Exceptions  from  Superior  Court,  Middle- 
sex County;  Frederick  Lawton,  Judge. 

Petition  by  one  McSweeney  for  an  assess- 
ment of  damages  occasioned  by  a  taking  of 
land,  under  St  1894,  p.  283,  c.  288.  Judg- 
ment for  the  commonwealth,  and  petitioner 
brings  exceptions.    Exceptions  overruled. 

Moses  Holbrook  and  M.  Sumner  Holbrook, 
for  petitioners.  Robert  G.  Dodge,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 


LATHROP,  J.  This  is  a  petition  for  the 
assessment  of  damages  alleged  to  have  been 
occasioned  to  the  land  of  the  petitioners  In 
Everett  by  the  acts  of  the  metropolitan  park 
commission  in  taking  certain  land  and  con- 

•J  S.  Bee  Easements,  vol.  IT,  Cent.  Dig.  |  44. 


structlng  a  parkway  thereon,  under  St  1894, 
p.  283,  c.  288,  and  St  1895,  p.  504,  c.  450. 
At  the  close  of  the  petitioners'  evidence,  the 
jury  was  directed  to  return  a  verdict  for 
the  respondent,  and  the  case  is  before  us 
on  the  petitioners'  exceptions  to  this  ruling. 
No  part  of  the  petitioners'  land  was  tak- 
en by  the  park  commissioners,  but  a  portion 
of  the  adjoining  lot  was  taken  up  to  with- 
in a  few  feet  of  the  petitioners'  boundary 
line.  On  the  northerly  side  of  the  parkway 
the  land  slopes  up  gradually  for  some  300 
feet  to  Chelsea  street  During  the  work  of 
construction  of  the  parkway,  an  under- 
ground drain  pipe  running  across  the  rear 
of  the  petitioners'  land  and  the  land  taken 
was  broken  by  the  employes  of  the  commis- 
sion, within  the  limits  of  the  land  taken, 
and  permanently  obstructed.  The  petition- 
ers' land  is  situated  on  Ferry  Street  Exten- 
sion, which  runs  from  Chelsea  street  down 
to  the  parkway,  but  Is  not  connected  there- 
with. The  petitioners  bought  their  land  in 
October,  1892,  from  one  Peters,  who  owned 
at  the  time,  either  alone  or  jointly  with  one 
Hadley,  5%  acres  of  land,  of  which  the  pe- 
titioners' land  was  a  part  In  1890  Peters 
built  a  drain  across  his  land,  running  from 
a  point  about  100  feet  below  Chelsea  street 
down  across  the  land  afterwards  sold  to  the 
petitioners,  and  land  afterwards  sold  by 
Peters  and  Hadley  to  one  Bench  in  1895. 
This  drain  emptied  into  a  creek  in  the  marsh 
below.  The  drain,  Peters  testified,  was  de- 
signed for  the  drainage  of  the  houses  which 
might  afterwards  be  built  on  the  land,  and 
also  to  take  the  underground  water  from 
the  springy  soil  near  the  beginning  of  the 
drain,  and  it  was  so  constructed  that  rain 
water  could  get  into  it  The  drain  was 
broken  on  May  31,  1901,  and  on  the  next 
day  the  petitioners'  cellar  was  flooded  to 
the  depth  of  a  foot  and  a  half  or  more,  and 
water  remained  in  the  cellar  until  July  15, 
1901,  when  a  connection  was  made  with  a 
sewer  of  the  city  of  Everett  that  had  just 
been  put  through  Ferry  Street  Extension. 
The  water  which  came  into  the  cellar  was 
house  sewage  from  18  families  living  be- 
tween the  petitioners'  lot  and  Chelsea  street 
The  effect  of  the  water  was  to  injure  the 
house,  and  the  petitioners  were  obliged  to 
take  a  room  In  another  house  for  six  or  sev- 
en weeks.  Since  that  time,  whenever  there 
is  a  heavy  rain,  surface  water  has  come 
through  the  cellar  wall  into  the  cellar.  This 
water  came  down  Ferry  Street  Extension, 
and  was  accumulated  near  the  parkway.  At 
the  time  of  the  trial  a  drain  was  being  built 
to  take  care  of  this  surface  water.  At  the 
time  the  land  was  sold  to  the  petitioners, 
there  was  no  other  house  on  the  5%-acre 
lot  The  plumbing  of  the  petitioners'  house 
was  connected  with  the  drain  by  Peters  aft- 
er the  petitioners  bought  the  land.  The 
deed  to  the  petitioners  was  a  warranty  deed 
in  the  usual  form,  and  It  contained  no  grant 
of  an  easement  in  the  drain,  nor  any  reser- 
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ration  of  a  right  to  Peters  to  drain  the  sew- 
age or  water  from  his  remaining  land 
through  the  petitioners'  land. 

St  1804,  c.  288,  §  5,  provides  for  the  pay- 
ment of  "all  damages  sustained  by  any  per- 
son or  corporation  by  the  taking  of'  land  or 
any  right  therein."  The  additional  provi- 
sion that  damages  shall  be  "assessed  by  a 
jury  of  the  superior  court  In  the  same  man- 
ner as  Is  provided  by  law  with  respect  to 
damages  sustained  by  tbe  laying  out  of 
ways"  has  reference  only  to  the  mode  of 
procedure,  and  not  to  the  elements  of  dam- 
age for  which  recovery  may  be  had.  Hay 
v.  Commonwealth,  183  Mass.  294,  67  N.  E. 
334.  As  no  part  of  "the  petitioners'  land 
was  taken,  we  are  of  opinion  that  they  can- 
not recover  for  the  temporary  injury  done 
to  their  land  by  the  accumulation  of  sur- 
face water  caused  by  the  parkway  being 
at  a  higher  grade  than  the  foot  of  Ferry 
Street  Extension.  See  Lincoln  v.  Common- 
wealth, 164  Mass.  368,  374,  41  N.  E.  489; 
Chelsea  Dye  House  &  Laundry  Co.  v.  Com- 
monwealth, 164  Mass.  350,  41  N.  E.  64,  and 
cases  cited. 

The  remaining  question  is  whether  the  pe- 
titioners had  an  basement  in  the  land  tak- 
en for  the  maintenance  of  the  drain.  There 
was  no  easement  by  grant  in  the  land  tak- 
en, nor  was  there  any  by  prescription.  If 
the  petitioners'  land  had  any  easement  it 
was  by  implied  grant;  but  easements  by 
implied  grant  are  those  which  are  strictly 
necessary  to  the  principal  thing  granted,  and 
mere  convenience  is  not  enough.  Nichols  v. 
Luce,  24  Pick.  102,  35  Am.  Dec.  302;  Buss 
v.  Dyer,  125  Mass.  287;  Johnson  v.  Knapp, 
150  Mass.  267,  23  N.  E.  40;  Cummings  v. 
Perry,  169  Mass.  150,  47  N.  E.  618,  38  L.  R, 
A.  149.  In  the  case  at  bar  there  was  no 
evidence  that  the  drain  was  necessary. 

At  the  time  the  conveyance  was  made  to 
the  petitioners,  the  drain  was  used  only  for 
the  purpose  of  carrying  off  underground  wa- 
ter from  land  above  them,  some  distance 
from  their  lot.  The  petitioners  do  not  con- 
tend that  they  have  been  injured  by  having 
the  drainage  from  their  house  cut  off  tem- 
porarily; but  they  contend  that  they  have 
been  injured  by  the  sewage  from  the  nous-- 
es  that  had  been  built  above  them,  after 
.the  conveyance  to  them  had  been  made,  be- 
ing cut  off  and  coming  into  the  cellar  of 
their  house.  It  is  difficult  to  see  upon  what 
ground  the  petitioners  can  claim  an  ease- 
ment in  the  land  taken  for  the  purpose  of 
having  the  sewage  of  the  houses  above  them 
pass  through  their  land  and  that  taken.  The 
petitioners  were  not  compelled  to  receive  the 
drainage  from  the  houses  above  them,  un- 
less it  can  be  said  that  when  Peters  con- 
veyed to  them  he  impliedly  reserved  a  right 
of  drainage  for  his  remaining  land.  But 
this  cannot  be  said,  in  view  of.  of  the  cove- 
nants of  warranty  and  freedom  from  incum- 
brances in  the  deed  to  the  petitioners.  Car- 
brey  v.  Willis,  7  Allen,  364,  83  Am.  Dec.  68?; 


Adams  v.  Marshall,  138  Mass.  228,  52  Am. 
Rep.  271. 

While  Peters  owned  the  entire  lot  of  && 
acres  be  could  acquire  no  easement  in  the 
drain,  and,  when  he  conveyed  to  the  peti- 
tioners by  a  deed  containing  full  covenant* 
of  warranty,  both  he  and  those  claiming  un- 
der him  were  estopped  to  claim  any  inter- 
est In  the  granted  premises.  Oarbrey  v.  Wil- 
lis, ubi  supra.  The  petitioners,  therefore, 
were  not  obliged  to  receive  the  sewage  from 
the  land  above,  and  might  have  stopped  up 
the  drain  where  it  entered  on  their  land. 

Tbe  order,  therefore,  must  be:  Excep- 
tions overruled. 

(18S  Mass.   419) 
TABBUT  v.  AMERICAN  INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
'     Suffolk.    April  1,  1904.) 

NBE    INSURANCE— PROPERTY    HELD    OH    CONDI- 
TIONAL SALE—  MEASURE  OF  RECOVERY. 

1.  Where  one  in  possession  of  personal  prop- 
erty, purchased  on  payments  under  conditional 
sale,  insures  her  interest  under  a  policy  of  fire 
insurance  indemnifying  the  insured  to  the  ex- 
tent of  her  loss,  she  is  entitled  to  recover  from 
the  insurer,  on  the  destruction  of  the  property 
by  fire,  only  the  amount  represented  by  her  pay- 
ments on  the  purchase  price  and  interest  there- 
on. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty; Jas.  B.  Richardson,  Judge. 

Action  by  one  Tabbut  against  the  Amer- 
ican Insurance  Company.  From  a  judgment 
for  plaintiff  for  less  than  claimed,  plaintiff 
appeals.    Affirmed. 

D.  C.  Linscott,  for  plaintiff.  Bryant,  Gris- 
woM  &  Howard,  for  defendant. 

KNOWLTON,  C.  J.  .The  plaintiff,  having 
In  her  possession  a  piano  which  she  held  un- 
der a  contract  of  conditional  sale,  obtained 
insurance  on  it  In  the  sum -of  $300,  by  a  policy 
in  the  Massachusetts  standard  form,  in  the 
defendant  company.  The  piano  having  been 
destroyed  by  fire,  she  brings  this  action  to 
recover  under  the  policy.  Tbe  contract  un- 
der which  she  held  the  piano  acknowledged 
her  receipt  of  it  "by  way  of  conditional  sale," 
and  contained  an  agreement  to  pay  $5  at  that 
time,  and  $4.50  on  the  1st  day  of  each  month 
thereafter,  until  the  sum  of  $215,  which  was 
stated  to  be  its  value,  should  be  paid  In  all, 
together  with  interest  on  all  balances  at  the 
rate  of  6  per  cent,  per  annum.  She  agreed 
that  the  instrument  was  to  remain  the  prop- 
erty of  the  person  from  whom  she  received  It 
until  all  of  the  payments  should  be  made, 
and  that  it  should  not  be  removed  from  the 
house  without  his  written  consent,  and  that, 
on  her  failure  to-  perform  the  agreement  ac- 
cording to  its  terms,  he  might  take  immedi- 
ate possession  of  it  and  hold  it  free  from  all 
claims  and  demands.  He  signed  an  agree- 
ment that  she  might  retain  possession  of  it  If 
she  made  the  stipulated  payments,  and  that 
he  would  give  her  a  bill  of  sale  of  tbe  in- 
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strument  on  her  fulfillment  of  the  agreement. 
At  the  time  of  the  fire  she  had  made  four 
payments,  amounting  to  $20.  Although  the 
title  was  not  in  her,  it  is  conceded  by  the 
defendant  that  she  had  an  insurable  interest, 
and  that  the  policy,  which  was  in  the  common. 
form,  covered  her  interest,  whatever  it  might 
be.  Williams  v.  Roger  Williams  Insurance 
Company,  107  Mass.  377-379,  8  Am.  Rep.  41; 
Fowle  v.  Springfield  Fire  &  Marine  Insur- 
ance Company,  122  Mass.  101-194,  23  Am. 
Rep.  308;  Walner  v.  Milford  Mutual  Fire  In- 
surance Company,  153  Mass.  335-340,  26  N. 
E.  877,  11  L.  R.  A.  598;  Doyle  v.  American 
Insurance  Company,  181  Mass.  138,  63  N.  B. 
394.  But  her  interest  was  not  that  of  own- 
ership of  the  instrument,  and  destruction  of 
the  piano  by  fire  would  not  deprive  her  of  the 
general  property  in  It  It  has  often  been  held 
In  such  cases  that  the  risk  of  loss  by  destruc- 
tion without  the  fault  of  either  party  is  upon 
the  person  who  retains  the  title.  After  the 
property  had  been  burned,  the  plaintiff  was 
not  bound  by  her  agreement  to  pay.  Thomp- 
son v.  Gould,  20  Pick.  134;  Weed  v.  Boston 
&  Salem  Ice  Company,  12  Allen,  377-380; 
Wells  v.  Calnan,  107  Mass.  514,  9  Am.  Rep. 
65;  Swallow  v.  Emery,  111  Mass.  355;  Sloan 
v.  McCarty,  134  Mass.  245.  From  the  nature 
of  the  agreement,  it  is  manifest  that  the  par- 
ties contemplated,  as  a  condition  of  perform- 
ance-by  each,  the  continued  existence  of  that 
to  which  the  contract  related.  Butterfield  v. 
Byron,  153  Mass.  517,  27  N.  E.  667,  12  L.  R. 
A.  571,  25  Am.  St  Rep.  654. 

The  question  in  dispute  is  what  sum  the 
plaintiff  is  entitled  to  recover  as  damages.  It 
is  agreed  that  if  she  is  entitled  to  recover  the 
full  value  of  the  piano,  Judgment  is  to  be 
entered  for  $215,  and  interest  and  costs.  If 
her  right  to  recover  is  limited  to  the  amount 
she  had  paid  at  the  time  of  the  loss,  with  in- 
terest thereon,  judgment  is  to  be  entered  for 
$20,  and  interest  and  costs.  The  case  was 
presented  on  facts  agreed,  with  a  statement 
that  the  plaintiff  had  no  insurable  interest 
in  the  property,  "except  as  shown  by,  or  as 
may  be  inferred  from,  the  facts"  agreed.  The 
plaintiff  appealed  from  a  judgment  in  her  fa- 
vor for  the  smaller  sum. 

It  is  unnecessary  to  determine  whether  the 
interest  of  the  plaintiff  had  any  value  in  par- 
ticulars not  stated,  as  the  burden  was  upon 
her  to  prove  her  damages.  She  had  a  posses- 
sory right,  founded  on  a  conditional  sale,  with 
the  privileges  pertaining  to  it  which  are  giv- 
en by  Rev.  Laws,  c.  198,  p.  1708,  5§  11-13. 
She  bad  made  payments  amounting  to  $20,  of 
which  she  was  entitled  to  the  benefit  under 
her  contract  No  facts  are-  stated  which  war; 
rant  the  recovery  of  more  than  $20  and  Inter- 
est, unless  she  was  entitled  to  the  full  value 
of  the  property.  A  contract  for  insurance 
against  fire,  in  the  form  prescribed  by  our 
statute,  is  a  contract  of  indemnity,  and  the 
assured  is  only  entitled  to  be  put  in  the  same 
condition  pecuniarily  that  he  would  have 
been  in  if  there  had  been  no  fire.    His  dam- 


ages are  not  to  be  diminished  because  he 
has  collateral  contracts  or  relations  with  third 
persons  which  relieve  him  wholly  or  in  part 
from  the  loss  against  which  the  insurance 
company  agreed  to  Indemnify  him.  King  v. 
State  Insurance  Company,  7  Cush.  1,  54  Am. 
Dec.  683;  Suffolk  Insurance  Company  v.  Boy- 
den,  9  Allen,  123;  Haley  v.  Manufacturers' 
Insurance  Company,  120  Mass.  292-297.  This 
principle,  as  applied  to  mortgages  In  some  of 
the  cases  cited,  has  now  become  unimportant 
in  this  commonwealth,  by  reason  of  the  pro- 
visions in  the  standard  policy  requiring  a 
mortgagee  to  assign  his  mortgage  to  the  in- 
surance company,  if  requested.  Rev.  Laws, 
c.  118,  p.  1146,  §60.  As  a  general  proposition, 
it  is  applied  broadly,  but  it  has  no  effect  to 
enlarge  an  insurable  interest  the  value  of 
which  fixes  a  limit  to  the  amount  to  be  paid 
under  a  policy  in  common  form.  In  Wash- 
ington Mills  Manufacturing  Company  v.  Wey- 
mouth Insurance  Company,  135  Mass.  503- 
507,  it  was  said  that  "the  insurer  cannot  com- 
plain if  he  pays  no  more  than  the  value  of 
the  property  he  has  insured,  no  more  than  the 
sum  insured  upon  it,  and  no  more  than  the 
interest  of  the  Insured  at  the  time  of  the  loss." 
But  this  was  said  in  reference  to  the  effect 
of  collateral  contracts  and  conditions,  and  not 
in  reference  to  an  enlargement  of  the  interest 
of  the  assured,  for  the  protection  of  which 
the  insurance  was  obtained.  It  has  applica- 
tion In  the  present  case,  in  the  fact  that  the 
defendant  cannot  diminish  its  liability  in  this 
suit  for  the  interest  owned  by  the  plaintiff  at 
the  time  of  the  fire,  on  account  of  any  right 
which  the  plaintiff  now  has  under  her  con- 
tract with  the  vendor.  The  plaintiff,  in  tak- 
ing her  insurance  upon  the  property,  became 
entitled  to  indemnity  only  to  the  extent  of 
her  interest  Doyle  v.  American  Insurance 
Company,  181  Mass.  139,  63  N.  B.  394.  Her 
Interest  was  that  of  a  holder  of  an  executory 
contract  to  purchase  the  property  at  a  given 
price,  of  which  she  had  paid  a  part.  That  in- 
terest was  lost  by  the  fire,  and  for  that  loss 
she  is  entitled  to  be  paid.  We  are  of  opinion 
that  the  ruling  was  right 
Judgment  affirmed. 


(185    Mass.   387) 

TOBIN  v.  CENTRAL  VERMONT  RT.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    April  1,  1904.) 

RAILROADS—  RECEIVERS— INJURIES  TO  SERVANT 
—SALE  OF  ASSETS—  DEED— CONBTBUCTION— LI- 
ABILITY OF  GRANTEE—  FOLLOWING  ASSETS— 
STATE  COURTS— JURISDICTION. 

1.  Where,  at  the  time  plaintiff  was  injured 
while  acting  as  a  fireman  of  a  locomotive,  he 
was  in  the  employ  of  receivers  of  the  railroad, 
appointed  by  the  federal  court,  who  were  in 
complete  control  of  its  property  and  were  op- 
erating the  road,  the  receivers  were  not  the 
agents  either  of  the_  railroad  company  or  of  a 
subsequent  corporation  to  which  the  property 
was  sold  under  a  decree  of  the  federal  court,  so 
as  to  authorize  plaintiff  to  maintain  an  action 
of  tort  for  his  injuries  against  such  purchasing 
corporation. 
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2.  The  discharge  of  receivers  of  a  railroad 
company  appointed  by  the  federal  court  relieved 
them  from  all  personal  liabilty  for  injuries  to 
a  fireman  while  the  road  was  being  operated 
by  them. 

3.  Where  the  assets  of  a  railroad  company  in 
the  hands  of  receivers  were  conveyed  under  a 
decree  of  the  court  to  defendant  railway  com- 
pany, organized  for  that  purpose,  by  a  deed  of 
the  receivers,  under  which  the  grantee  assumed 
and  agreed  to  perform  their  obligations,  a  fire- 
man, injured  while  In  the  receivers'  employ, 
through  their  negligence,  being  a  stranger  to  the 
conveyance,  could  not  claim  under  it  against  the 
grantee. 

4.  Plaintiffs  claim  against  the  receivers,  if 
any,  not  having  been  recognized  by  them  either 
as  to  liability  or  by  aqy  sum  as  liquidated  dam- 
ages, was  not  within  a  provision  of  the  deed 
requiring  the  grantee  to  pay  "all  debts,  obliga- 
tions, and  liabilities  of  the  receivers." 

o.  Where  a  decree  for  the  sale  of  a  railroad's 
property  in  the  hands  of  receivers  provided  that 
on  confirmation  of  the  sale  the  purchaser  should 
take  title  to  all  the  railroad's  property  so  pur- 
chased, subject  to  the  lien  of  any  and  all  debts, 
obligations,  and  liabilities  of  the  receivers  previ- 
ously or  thereafter  lawfully  incurred  or  arising 
out  of  the  operation  of  the  railroad  by  the  re- 
ceivers, and  the  deed  provided  that  the  grantee 
assumed  all  debts,  obligations,  and  liabilities  of 
the  receivers,  which  were  expressed  in  the  deed, 
neither  the  purchase  of  the  property,  which  had 
been  increased  by  the  receivers  to  an  amount 
larger  than  plaintiffs  claim,  nor  the  terms  of 
the  decree,  were  sufficient  to  transform  the  lia- 
bility of  the  receivers  for  negligently  injuring 
plaintiff,  while  in  their  employ  as  a  fireman, 
from  a  tort  to  a  right  sounding  in  contract,  or 
raise  an  implied  contract  obligating  the  grantee 
to  pay  for  such  injuries. 

0.  Where  the  assets  of  a  railroad  company 
were  sold  to  defendant  by  a  decree  in  receiver- 
ship proceedings  hi  the  federal  court,  the  state 
court  will  not  take  jurisdiction  of  a  suit  by  a 
fireman,  injured  by  the  negligence  of  such  re- 
ceivers while  in  their  employ,  to  recover  dam- 
ages for  the  injuries,  to  be  paid  out  of  the  as- 
sets. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Action  by  one  Tobin  against  the  Central 
Vermont  Railway  Company.  From  a  judg- 
ment sustaining  a  demurrer  to  the  declara- 
tion, plaintiff  appeals.    Affirmed. 

5.  A.  Fuller  and  W.  B.  Bowden,  for  appel- 
lant J.  L.  Tborndike  and  B.  R.  Thayer,  for 
appellee. 

BRALEY,  J.  In  a  declaration  that  by 
amendment  finally  contained  five  counts  the 
plaintiff  seeks  to  hold  the  defendant  liable 
"In  an  action  of  contract  or  tort;  It  being 
doubtful  to  which  of  these  classes  it  be- 
longs." The  substantial  allegations  admitted 
by  the  demurrer  state  that  the  plaintiff, 
■while  in  the  employment  of  receivers  duly 
appointed  by  the  Circuit  Court  of  the  United 
States  for  the  District  of  Vermont  to  take 
possession  of  and  operate  the  line  of  railroad 
owned  and  controlled  by  the  Central  Ver- 
mont Railroad  Company,  sustained  personal 
Injuries 'When  acting'  as  a  fireman  on  one  of 
the  Iocoriiotlve  engines  then  In  use.  After- 
wards, under  a  decree  of  the  court,  the  re- 
ceivers sold  the  railroad,  with  its  equipment 
and  property,  to  the  defendant,  and  the  sale 

%  2.  See  Railroad*,  vol.  41,  Cent  Dig.  i  848. 


was  subsequently  affirmed.  In  the  decree, 
among  other  directions,  It  was  provided  that 
"on  confirmation  of  such  sale  the  purchaser 
or  purchasers  shall  take  title  to  the  railroad 
property  so  purchased,  subject  to  the  lien  of 
any  and  all  debts,  obligations,  and  liabilities 
of  the  receivers  heretofore  or  hereafter  law- 
fully Incurred  by  or  under  the  authority  of 
the  court,  or  arising  out  of  the  operation  of 
such  railroad  by  the  receivers,  and  subject 
also  to  the  right  of  this  court  to  compel  pay- 
ment of  the  purchase  price  In  the  manner 
hereinbefore  provided."  At  the  time  the  sale 
was  made  and  the  title  passed  the  earnings 
from  the  operation  of  the  road  while  In  the 
hands  of  the  receivers,  and  which  had  been 
expended  by  them  in  -its  equipment  and  Im- 
provement, amounted  to  a  larger  sum  than 
the  damages  demanded  in  this  action.  No 
averment  is  made  that  permission  to  bring 
suit  had  been  granted  by  the  court  having  ju- 
risdiction of  the  property,  and  by  whose 
decree  it  had  been  sold,  and  it  further  ap- 
pears that  the  receivers  have  been  dischar- 
ged, without  having  recognized  or  settled  the 
plaintiff's  claim.  In  order  to  maintain  an 
action  of  tort  the  plaintiff  must  prove  a 
wrongful  act  by  the  defendant,  from  which 
he  has  suffered  damages  to  his  person;  but 
the  negligence  of  which  he  complains,  and 
that  caused  his  Injuries;  was  the  alleged 
carelessness  of  the  receivers,  who  at  the 
time  were  acting  for  the  court,  and  could  not 
be  considered  as  the  agents  or  servants,  even, 
of  the  Central  Vermont  Railroad  Company: 
while  it  is  too  clear  for  discussion  that  no 
such  relation  arises  between  them  and  the  de- 
fendant, a  corporation,  organized  apparently 
to  take  the  property  under  the  sale  ordered 
by  the  court,  and  retaining  the  old  corporate 
name  except  that  "railway"  is  substituted 
for  "railroad,"  and  neither  the  old  nor  the 
new  company  can  be  held  to  have  taken  by 
inheritance  their  liability  to  the  plaintiff. 
Archambeau  v.  New  York  &  New  England 
Railroad  Co.,  170  Mass.  272,  273,  49  N.  E. 
435.  Their  discharge  by  the  court  of  which 
they  were  officers,  and  under  whose  appoint- 
ment they  acted,  relieves  them  from  all  per- 
sonal liability  of  the  nature  described,  and 
no  action  at  law  can  now  be  maintained 
against  them  by  the  plaintiff.  Archambeau 
v.  Piatt,  178  Mass.  249,  53  N.  B.  816.  He  is 
therefore  compelled  to  rely  on  an  alleged  con- 
tractual right,  based  on  the  conveyance  made 
In  conformity  to  the  decree,  in  order  to  re- 
cover in  an  action  of  contract.  But  If  the 
deed  of  the  receivers  is  given  the  effect  of  a 
deed-  poll,  by  which  the  grantee  assumes 
their  obligations  and  agrees  to  perform  them, 
the  plaintiff  was  not  a  party  to  the  trans- 
action, and,  being  a  stranger  to  the  convey- 
ance, cannot  In  law  claim  under  It.  Coffin  v. 
Adams,  131  Mass.  133;  New  England  Dredg- 
ing Co.  t.  Rockport  Granite  Co.,  149  Mass. 
381,  21  N.  E.  947;  Creesy  v.  Willis,  159  MaBs. 
249-251,  34  N.  E.  265;  Clare  ▼.  Hatch,  180 
Muss.  104,  02  N.  B.  250.   All  that  the  defend- 
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ant  undertook  and  was  called  upon  to  carry 
out  and  perform  appears  to  have  been  ex- 
pressed In  the  deed,  and  no  right  of  recovery 
can  be  founded  on  the  fact  that  it  bought  a 
property  which  may  have  been  Increased  In 
value  under  the  management  of  the  receiv- 
ers. If  It  be  assumed,  without  deciding,  that 
the  plaintiff's  construction  of  the  phrase  "all 
debts,  obligations,  and  liabilities  of  the  re- 
ceivers" Is  broad  enough  to  include  his  cause 
of  action,  it  does  not  appear  that  his  claim 
has  ever  been  recognized  either  as  to  liabil- 
ity or  by  any  sum  as  liquidated  damages. 
No  relation  arising  out  of  any  contract  exist- 
ed between  the  plaintiff  and  the  receivers, 
and  bis  right  to  recover,  if  at  all,  arose  solely 
out  of  an  alleged  tort  on  their  part.  The  pur- 
chase of  the  property  by  the  defendant  un- 
der these  conditions,  and  the  terms  of  the 
decree,  and  nothing  more,  are  not  sufficient 
to  transform  the  tortious  act  into  a  right 
sounding  in  contract,  or  to  raise  an  implied 
contract  that  in  some  manner  the  plaintiff  is 
to  be  paid  compensation  for  his  injuries  by 
the  defendant  Massachusetts  General  Hos- 
pital t.  Fairbanks.  129  Mass.  78,  37  Am.  Rep. 
303;  Brooks  v.  Allen,  146  Mass.  201,  202,  15 
N.  E.  684;  Borden  v.  Boardman,  157  Mass. 
410,  32  N.  E.  468.  See  Jesup  v.  Wabash,  St. 
Louis  &  Pac.  By.  Co.  (C.  0.)  44  Fed.  663-665. 

The  plaintiff,  however,  urges  in  support  of 
his  contention  that  in  some  form  of  action  be 
can  reach  and  apply  the  assets  passed  by  the 
receivers  to  the  defendant  in  satisfaction  of 
his  damages;  that  the  decree  of  sale  and  con- 
veyance transferred  the  property  subject  to 
the  receivers'  liability  to  blm,  or  created  an 
equitable  lien  in  his  favor,  and  that  he  has  a 
remedy  in  equity;  and  suggests  that  an 
amendment,  changing  his  action  at  law  Into 
a  suit  In  equity  should  be  allowed  in  accord- 
ance with  Rev.  Laws,  c.  159,  §  6.  But  the  ex- 
tent and  nature  of  the  obligation  with  which 
the  property  was  to  be  charged,  and  the  time 
and  manner  of  payment,  as  well  as  the  pro- 
cedure to  be  used  to  determine  and  enforce 
such  a  right,  were  all  within  the  Jurisdiction 
and  control  of  the  court  that  administered 
the  property  and  marshaled  the  assets  of  the 
corporation,  and  by  whose  decree  the  sale 
was  made  and  confirmed.  No  other  tribunal 
can  so  well  Interpret  these  decrees  or  pass 
on  the  rights  and  adjust  the  equities  of  the 
parties  arising  under  them.  There  is  no  im- 
perative rule  of  law  or  of  comity  that  re- 
quires us  to  take  jurisdiction  of  this  litiga- 
tion, which  may  well  be  remitted  to  the  de- 
termination of  the  court  under  whose  author- 
ity the  original  proceedings  were  begun,  and 
where,  for  this  purpose,  they  may  be  treated 
as  still  pending.  Howarth  v.  Lombard,  175 
Mass.  570,  573,  575,  56  N.  E.  888,  49  L.  R.  A. 
301;  Buck  v.  Colbatb,  3  Wall.  334,  341, 345, 18 
L.  Ed.  257;  Porter  v.  Sabin,  149  U.  S.  473-479, 
13  Sup.  Ct.  1008,  37  L.  Ed.  815;  Byers  v.  Mc- 
Auley,  149  U.  S.  608-614,  13  Sup.  Ct  906,  37 
L,  Ed.  867. 

Judgment  affirmed, 
70N.B.-28 


(185   Man.  408) 

MARCUS  et  al.  v.  CLARK  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    April  1,  1904.) 

VBNDOB  AND  PURCHASER  —  AGREEMENT  FOB 
CLEAR  TITLE— PRIOR  INCUMBRANCES— WAIV- 
ER—ACTION  BY  PURCHASER— EVIDENCE— COM- 
PETENCY. 

1.  Where  a  contract  for  the  sale  of  land  call- 
ed for  a  conveyance  free  from  incumbrances,  on 
payment  of  a  specified  sum,  within  a  certain 
time,  but  the  purchasers  knew  of  certain  re- 
strictions during  the  time  they  were  entitled  to 
a  conveyance,  and  were  satisfied  to  take-  a  con- 
veyance subject  thereto,  the  existence  of  the  re- 
strictions did  not  put  the  vendors  in  the  wrong, 
and  plaintiffs  in  an  action  for  breach  of  the 
contract  had  to  show  a  wrongful  refusal  to  con- 
vey subject  to  the  restrictions. 

2.  A  contract  for  the  sale  of  land  called  for  a 
conveyance  free  from  Incumbrances,  and  the 
purchaser  sued  for  damages  on  the  ground  that 
the  vendors  had,  prior  to  the  contract,  placed 
certain  restrictions  on  the  property.  The  ven- 
dor introduced  evidence  that  one  representing 
plaintiffs  had, '  the  day  after  the  time  limited 
in  the  agreement  expired,  sought  to  procure  an 
extension  on  the  ground  that  there  was  difficulty 
in  getting  the  purchase  money.  Held,  that  it 
twas  proper  to  exclude  evidence  in  rebuttal  that 
the  real,  but  undisclosed,  purpose  was  that 
plaintiffs  desired  further  time  to  see  if  they 
could  handle  the  property  with  the  restrictions 
on  it. 

3.  A  contract  for  the  sale  of  land  called  for  a 
conveyance  free  from  incumbrances,  and  the 
purchasers  sued  for  damages  on  the  ground  that 
the  vendors  had,  prior  to  the  contract,  put  re- 
strictions on  the  property.  Beld  that,  though 
the  suit  was  for  the  benefit  of  one  to  whom  the 
purchasers  had  assigned  their  contract  during 
the  time  limit  of  their  agreement,  evidence  of  a 
request  made  by  the  purchasers  for  an  extension 
of  time  during  which  they  might  secure  the  nec- 
essary purchase  money  was  admissible  where 
no  notice  of  the  assignment  has  been  given  to 
the  vendor. 

4.  In  a  suit  by  the  purchasers  in  a  contract 
for  the  sale  of  land,  the  pleadings  being  on 
the  basis  of  an  affirmance  of  the  contract  and 
damages  for  its  breach,  plaintiffs,  on  failing  to 
establish  the  breach,  were  not  entitled  to  recover 
the  value  of  a  note  given  by  them  in  part  pay-  ' 
ment 

Exceptions  from  Superior  Court  Suffolk 
County;  Albert  Mason,  Judge. 

Action  by  Marcus  and  others  against 
Clark  and  others.  Verdict  for  defendants, 
and  plaintiffs  bring  exceptions.  Exceptions 
overruled. 

F.  T.  Hammond  and  Wm.  B.  Orcutt,  for 
plaintiffs.  John  J.  Hlggins  and  Henry  A. 
Wyraan,  for  defendants. 


LOR1NG,  J.  This  is  an  action  on  a  writ- 
ten contract  for  the  purchase  and  sale  of 
land  to  recover  damages  suffered  by  the  pur- 
chaser from  the  sellers'  failure  to  fulfill  their 
part  of  the  agreement  The  contract  called 
for  a  conveyance  by  the  defendants  free 
from  incumbrances  upon  payment  of  $25,000 
within  60  days  from  the  date  thereof.  Five 
thousand  dollars  of  the  purchase  money  was 
paid  by  the  assignment  of  a  note  immediate- 
ly after  the  contract  was  signed.  The  con- 
tract was  dated  August  28,  1902,  and  was  as- 
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signed  by  the  plaintiffs  to  one  Jennings  on 
the  day  it  was  executed.  The  plaintiffs 
proved  tbat  on  July  18,  1902  (a  little  more 
than  a  month  before  the  contract  here  sued 
on  was  executed),  the  defendants  had  enter- 
ed into  a  covenant  with  the  city  of  Boston 
by  -which  they  imposed  restrictions  on  the 
land  in  question.  The  case  was  beard  by 
a  single  judge  without  a  jury,  who  found  as 
a  fact  that  the  plaintiffs  had  full  knowledge 
of  the  restrictions  when  the  contract  was 
made,  but  that  the  fact  "tbat  the  plaintiffs 
and  their  assignee,  Jennings,  had  full  knowl- 
edge of  the  restrictions  at  the  time  of  the 
making  of  the  agreement,  and  upon  which 
the  action  is  based,  is  not  material  to  the 
construction  of  said  agreement"  The  150 
days  expired  on  October  27, 1002.  The  plain- 
tiffs have  argued  that,  inasmuch  as  the  de- 
fendants, by  their  prior  covenant  of  July 
18th,  bad  put  it  out  of  their  power  to  perform 
the  obligation  which  they  assumed  in  their 
contract  of  August  28th,  It  was  not  neces- 
sary for  the  plaintiffs  to  aver  and  prove  that 
they  were  ready  and  willing  to  perform  the 
agreement  But  the  judge  has  found  as  a 
fact  that  daring  the  time  when  the  plaintiffs 
were  entitled  to  a  conveyance  on  paying  the 
balance  of  the  purchase  money  the  plaintiffs 
were  satisfied  to  take  a  conveyance  subject 
to  these  restrictions  as 'a  full  performance 
of  the  defendants'  obligation  to  make  a  con- 
veyance under  the  contract  and  never  ex- 
pected to  receive  anything  else;  and  that  the 
objection  by  reason  of  the  restrictions  was 
an  afterthought  which  was  first  put  for- 
ward after  the  time  for  performance  had  ex- 
pired. This  is  a  finding  that  the  objection 
based  on  these  restrictions  was  waived,  and 
that  both  parties  to  the  contract  were  pro- 
ceeding on  the  footing  tbat  it  had  been  waiv- 
ed. The  existence  of  the  restrictions  under 
this  finding  did  not  put  the  defendants  in 
the  wrong,  and  the  plaintiffs,  to  maintain 
this  action,  bad  to  prove  that  the  defendants 
had  wrongfully  refused  to  convey  subject  to 
the  restrictions.  The  sixth  ruling  requested 
was  rightly  refused. 

The  next  exception  argued  by  the  plain- 
tiffs Is  one  to  the  exclusion  of  evidence.  The 
defendants  introduced  evidence  tending  to 
show  that  on  the  day  after  the  time  limited 
in  the  agreement  had  expired,  Jennings  came 
to  the  defendants'  attorney  and  stated  that 
"he  bad  difficulty  in  getting  the  money,"  and 
asked  for  an  extension  of  time.  The  plain- 
tiffs offered  to  show  in  rebuttal  by  Jennings 
that  the  real  purpose  for  which  he  asked  for 
an  extension  was  that  he  "desired  further 
time  to  see  if  he  could  handle  the  property 
with  the  restrictions  on,  which  he  had  re- 
cently found  to  exist"  which  purpose  was 
not  disclosed  to  the  defendants  or  their  at- 
torney. It  Is  immaterial  what  undisclosed 
and  secret  purpose  Jennings  may  have  had, 
so  long  as  be  stated  to  the  defendants'  attor- 
ney that  his  reason  for  an  extension  was 
difficulty  in  raising  money;  and  this  was  the 


only  reason  stated  by  him.    This  evidence 
was  rightly  excluded. 

The  next  exception  argued  by  the  plain- 
tiffs Is  to  the  ruling  of  the  judge  admitting 
evidence  of  "talks  between  the  witness  and 
the  plaintiffs  after  the  assignment  was  ex- 
ecuted." It  appeared  from  the  writ  tbat 
this  action  was  brought  in  the  names  of  Al- 
fred A.  and  Simeon  Marcus  "for  the  use  "and 
benefit"  of  Jennings,  the  assignee.  The  talks 
admitted  were  between  one  Schon,  who,  as  a 
real  estate  broker,  originally  brought  the 
land  to  the  attention  of  the  assignors,  the 
nominal  plaintiffs,  and  who  was  sent  by 
them  to  one  Page,  who  acted  as  broker  for 
the  defendants  in  the  sale  covered  by  the 
contract  sued  on.  Schon  was  allowed  to  tes- 
tify that  "about  the  end  of  September  or  the 
beginning  of  October"  Marcus  asked  him  to 
get  Mr.  Page  to  give  an  extension,  because 
"I  [Marcus]  haven't  got  the  money";  that 
witness  saw  Page,  and  the  offer  was  refused; 
that  thereupon  Marcus  Instructed  the  wit- 
ness to  offer  Mr.  Page  $1,000  for  an  exten- 
sion of  time,  to  be  forfeited  as  liquidated 
damages  If  the  purchaser  failed  to  perform 
his  agreement;  that  this  was  refused;  and 
that  subsequently  Marcus  said  to  him:  "I 
guess  I  will  drop  It.  Mr.  Page  won't  give 
an  extension,  and  they  cannot  give  any  title, 
and  there  are  restrictions;"  that  witness  re- 
plied, "I  told  you  that  there  were  park  re- 
strictions all  the  time,  especially  before  you 
went  down  to  see  Mr.  Page;"  and  that  "this 
conversation  took  place  probably  the  mid- 
dle of  October."  If  the  plaintiffs'  assignee 
did  not  notify  the  defendants  of  the  assign- 
ment, be  was  bound  by  the  action  of  his 
assignors,  who  were  the  original  parties  to 
the  contract  and  the  only  parties  known  to 
the  defendants.  Any  request  for  an  exten- 
sion made  by  the  original  parties  to  the  con- 
tract under  such  circumstances  is  admissible 
against  the  assignee.  The  presiding  Judge 
may  have  admitted  the  evidence  on  this 
ground.  In  addition  to  this,  Jennings  had 
previously  testified  that  "he  knew  the  Mar- 
cuses were  having  difficulty  in  raising  the 
$20,000  required  to  complete  the  contract; 
that  Is  why  he  went  to  Mr.  Wyman  [the  de- 
fendants' attorney]  to  get  an  extension"; 
and  It  appeared  later  from  Jennings'  testi- 
mony in  rebuttal  that  the  plaintiffs  were  to 
raise  the  balance  of  the  purchase  money  for 
him,  and  were  to  have  all  realized  from  a 
subsequent  sale  of  the  land  over  the  pur- 
chase money  paid  and  $8,000  owed  to  Jen- 
nings by  the  plaintiffs.  It  further  appear- 
ed tbat  Jennings  left  the  whole  matter  of 
raising  the  money  to  the  plaintiffs;  that  Jen- 
nings did  not  take  any  action  In  the  matter 
until  the  last  day  within  which  the  purchase 
money  could  be  paid;  and  that  all  he  did  on. 
that  day  was  to  make  an  appointment  to 
meet  the  defendants'  attorney  on  the  next 
day.  This  request  for  an  extension,  mad« 
by  a  person  Interested  in  the  contract  when 
the   request  was  made,    Is   admissible,  al- 
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though  the  action  Is  n»w  brought  for  the  ex- 
clusive use  and  benefit  of  the  other  party 
to  the  agreement  The  plaintiffs  were  not 
injured  by  the  admission  of  this  evidence. 

The  plaintiffs  have  further  argued  that  on 
the  facts  stated  the  defendants  are  not  en- 
titled to  retain  the  note  which  was  assigned 
to  them  as  part  payment  of  the  purchase 
money,  and  that,  in  any  event,  the  plaintiffs 
are  entitled  to  recover  the  value  of  It,  on  the 
principle  of  Burk  v.  Schreiber,  183  Mass.  35, 
66  N.  E.  411.  But  the  case  at  bar  is  not  a 
case  like  Burk  v.  Schreiber,  where  an  action 
was  brought  to  recover  back  a  part  payment 
on  rescission  of  the  contract  under  which  it 
was  made.  No  such  claim  was  made  In  the 
court  below.  The  pleadings  go  on  the  basis 
of  affirming  the  contract  and  claiming  dam- 
ages on  the  ground  that  It  was  broken,  and 
the  rulings  asked  for  by  the  plaintiff  went  on 
tbe  same  basis. 

Exceptions  overruled. 


(1SS  Mass.   3TB) 

GUGLIELINO  et  al.  v.  CAHILL. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    April  1,  1904.) 

ACTION  ON  ACCOUNT— EVIDENCE— ADMISSIBILI- 
TY. 

1.  In  an  action  on  account  for  labor  perform- 
ed to  the  amount  of  $364  defendant  claimed  that 
the  plaintiffs  had  agreed  to  do  the  work  for 
$350,  and  put  in  evidence  a  contract  signed  by 
the  plaintiffs  by  their  mark,  showing  that  to 
have  been  the  contract  price.  Plaintiffs  did  not 
fully  complete  the  work,  denied  the  contract 
price  was  $350,  and  one  of  them  testified  that 
it  was  $700.  Held  that,  on  tbe  question  of  the 
probability  of  the  execution  of  the  contract  in 
the  manner  and  form  as  testified  to  in  behalf 
of  defendant,  defendant  was  entitled  to  show 
by  experts  that  $350  was  a  fair  market  price 
of  the  work  called  for  by  the  written  agree- 
ment. 

Exceptions  from  Superior  Court,  Suffolk 
County;   John  A.  Aiken,  Judge. 

Action  by  one  Gugllelino  and  others  against 
one  Cahill.  Verdict  for  plaintiffs,  and  defend- 
ant brings  exceptions.    Exceptions  sustained. 

C.  E.  Washburn  and  O.  E.  Kaine,  for  plain- 
tiffs.    Daniel  B.  Buggies,  for  defendant 

L.ATHROP,  J.    This  is  an  action  on  an 
account  annexed  for  labor  performed  to  the 
amount  of  $364,  less  $112  paid,  leaving  a  bal- 
ance due  of  $252,  for  which  amount  with  in- 
terest a  v.erdlct  was  returned.    At  the  trial 
In  tbe  superior  court  there  was  evidence  that 
the   defendant  was  a  contractor  to  build  a 
scnoolhouse,  and  that  he  sublet  a  portion  of 
the  work  to  a  firm'  named  Cullen  Bros.,  by 
whom  the  plaintiff  was  employed  to  do  some 
of  the  work.   One  issue  In  the  case  was  wheth- 
er the  plaintiffs  signed  a  written  agreement 
with  Cullen  Bros,  to  do  the  work  for  $350, 
and  an  agreement  was  put  in  evidence,  pur- 
porting to  be  signed  by  the  plaintiffs  by  their 
mark.    The    plaintiffs    denied    signing    this 
agreement  and  one  of  them  testified  that  the 


price  for  which  they  agreed  to  do  the  work 
was  $750,  and  not  $35Q;  that  after  he  had 
been  working  some  days,  without  receiving 
any  pay  from  Cullen  Bros.,  be  went  to  the 
defendant  and  said  that  unless  he  got  some 
money,  the  men  would  put  on  a  lien,  and  that 
the  defendant  said  that  he  did  not  want  any 
liens  on  the  work,  and  would  see  that  the  men 
were  paid.  The  defendant  testified  that  he 
did  not  make  a  new  agreement  with  the 
plaintiffs;  that  one  of  them  called  on  him  for 
money,  and  that  after  seeing  one  of  the  Cul- 
lens,  he  made  certain  payments  to  the  plain- 
tiffs, charging  them  to  the  account  of  Cullen 
Bros.;  and  that  the  plaintiff  with  whom  he 
had  the  conversation  told  him  that  the  price 
of  the  work  in  the  contract  with  the  Culiens 
was  $350.  There  was  evidence  that  the  plain- 
tiffs did  not  fully  complete  the  work. 

The  only  exception  in  the  case  is  the  follow- 
ing: "The  defendant  offered  to  show  by  ex- 
perts, duly  qualified,  that  $350  was  a  fair  mar- 
ket price  for  the  work  called  for  by  the  writ- 
ten agreement"  This  evidence  was  offered 
on  the  question  of  the  probability  of  the  ex- 
ecution of  the  contract  in  manner  and  form 
as  testified  to  in  behalf  of  the  defendant  This 
evidence  was  excluded. 

We  are  of  opinion  that  the  evidence  for  the 
purpose  for  which  It  was  offered  should  have 
been  admitted.  The  question  Is  fully  covered 
by  our  previous  decisions.  Bradbury  v. 
D wight  3  Mete.  81;  Upton  v.  Winchester, 
106  Mass.  330;  Brewer  v.  Housatonlc  Rail- 
road, 107  Mass.  277;  Norris  v.  Spofford,  127 
Mass.  85;  Nickerson  v.  Spindell,  164  Mass. 
25,  27,  41  N.  B.  105;  Copeland  v.  Brockton 
Street  Railway,  177  Mass.  187,  88  N.  B.  639, 
88  Am.  St.  Rep.  274. 

Exceptions  sustained. 


CUV  Mass.  408) 

HARVARD  BREWING  CO.  v.  PRATT. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    April  1,  1004.) 

COEPOBATIONS — OFFICERS — COMPENSATION. 

1.  Where  one  invests  money  with  others  in  the 
organization  of  a  corporation,  and  is  made  an 
officer  thereof,  on  condition  that  he  would  ask 
no  salary  until  he  learned  the  business,  and  is 
later,  pursuant  to  his  request  therefor,  put  on 
salary,  he  cannot  recover  compensation  for  the 
period  prior  to  bis  being  put  on  salary,  though 
he  rendered  some  services  for  the  corporation 
during  that  time. 

Appeal  from  Superior  Court  Middlesex 
County;  Edward  P.  Pierce,  Judge. 

Action  by  the  Harvard  Brewing  Company 
against  one  Pratt,  administrator  of  the  es- 
tate of  John  H.  Coffey,  to  recover  money  paid 
to  Coffey,  as  treasurer  of  the  plaintiff  cor- 
poration, for  shares  of  stock  In  the  company, 
and  which  money  had  not  been  turned  over 
to  the  company.  There  was  also  a  claim 
for  money  received  by  Coffey  for  merchan- 
dise sold.  Finding  of  $11,095.65  for  the 
plaintiff,  and  defendant  appealed.    Affirmed. 
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Knox  &  Coulson,  for  appellant     Nathan 
D.  Pratt  and  John  J.  Devlne,  for  appellee. 

KNOWIiTON,  0.  J.  The  evidence  In  this 
case  tends  to  show  that  the  defendant's  in- 
testate, who  was  the  treasurer  of  the  plain- 
tiff corporation,  appropriated  to  his  own  use 
at  different  times  various  large  sums  of 
money  which  belonged  to  the  plaintiff,  and 
which  this  action  is  brought  to  recover.  The 
question  presented  for  our  consideration  re- 
lates to  the  first  item  in  the  defendant's  dec- 
laration in  set-off,  which  is  as  follows:  "To 
services  and  expenses  of  defendant's  intes- 
tate as  treasurer  and  general  manager  prior 
to  1806,  twenty-three  months,  at  $300.00, 
$6,900.00."  This  item  the  auditor  disallowed. 
and  the  parties  have  agreed  that  his  report 
shall  be  taken  as  an  agreed  statement  of 
facts,  and  that,  If  the  agreed  facts  warrant 
the  conclusion  reached  by  the  auditor,  the 
Judgment  shall  follow  the  auditor's  finding; 
otherwise  the  finding  for  the  plaintiff  shall 
be  reduced  by  the  sum  of  $4,375.  The  facts 
in  relation  to  this  item  stated  in  the  auditor's 
report  are  as  follows:  "In  the  spring  of 
1S93,  before  said  brewery  was  built,  and  be- 
fore the  plaintiffs  had  started  In  business, 
said  Coffey,  who  bad  theretofore  been  en- 
gaged in  the  meat  and  provision  business, 
agreed  with  the  plaintiffs  to  put  a  certain 
amount  of  capital  into  the  corporation,  and 
work  as  treasurer  and  general  manager  of 
the  same  long  enough  to  learn  the  business, 
before  he  would  ask  any  salary,  provided  he 
should  be  appointed  to  the  position  of  treas- 
urer and  general  manager.  Said  Coffey  was 
appointed  to  such  position,  and  rendered 
some  services  to  the  plaintiffs  in  the  same  up 
to  January  1,  1895,  when,  in  consequence  of 
his  request  made  in  December,  1894,  to  be 
informed  'when  he  would  go  on  salary,'  he 
was  granted  a  salary  of  $2,500  per  annum, 
to  begin  with  January  1,  1896.  Such  salary 
was, -In  December,  1897,  raised  to  $3,000  per 
annum,  and  such  sums  were  respectively 
drawn  by  said  Coffey  as  his  salary  while 
treasurer.  1  find  that  said  Coffey  never  made 
any  claim  upon  the  plaintiffs  for  salary  or 
compensation  for  services  rendered  as  treas- 
urer and  general  manager  previous  to  Jan- 
uary 1,  18&5,  until  June  16,  1898,  when,  trou- 
ble having  arisen  over  the  brewery  affairs 
between  the  plaintiffs  and  said  Coffey,  a  let- 
ter was  received  by  said  Coffey  from  the 
plaintiffs,  as  follows."  Then  follows  a  letter 
from  the  plaintiff,  by  the  chairman  of  its 
executive  committee,  to  the  defendant's  in- 
testate, bearing  date  June  13, 1898,  informing 
him  that  for  reasons  well  known  to  him  the 
committee  would  recommend  to  the  board 
of  directors,  at  a  meeting  to  be  held  on  June 
16th,  his  dismissal  from  the  office  of  treas- 
urer, and  suggesting  that,  if  he  should  con- 
clude to  be  present  at  the  meeting,  or  tender 
his  resignation  In  writing,  be  would  relieve 
the  committee  from  an  unpleasant  duty.  A 
reply  to  this  letter  was  sent;  as  follows: 


"Lowell,  June  16,  "98. 
"John  Joyce,  President  Harvard  Brewing 
Company— Sir:  Before  voting  on  treasurer- 
ship,  vote  to  pay  my  first  year's  salary  and 
expenses,  also  thirty-five  hundred  dollars 
which  I  put  in  for  a  cash  start,  making  a 
total  of  seventy-five  hundred  dollars,  which 
is  only  a  small  part  of  what  I  have  spent  for 
the  brewery. 
Salary,  $2,500.00 

Expenses,  1,500.00 

Cash  put  in  for  start  on  books,    3,500.00 


"Respectfully  yours, 


$7,500.00 
John  H.  Coffey." 


"No  evidence  was  submitted  of  any  other 
request  to  or  demand  on  the  plaintiff  by  said 
Coffey  that  he  should  be  paid  for  services 
rendered  the  plaintiffs  prior  to  January  1, 
1895." 

The  burden  of  proof  was  on  the  defendant 
to  establish  his  claim  for  the  amount  of  this 
item.    The  agreement  of  the  parties  presents 
the  question  whether  the  auditor  was  bound, 
as  matter  of  law,  to  find  affirmatively  that 
the  plaintiff  was  Indebted  for  these  services. 
Ingalls  v.  Hobbs,  156  Mass.  348,  31  N.  E. 
286,  16  L.  R.  A.  51,  32  Am.  St  Rep.  460; 
Dyer  v.  Swift  154  Mass.  159,  28  N.  B.  8.    We 
think  it  very  plain  that  he  was  not     All 
there  is  to  sustain  the  defendant's  contention 
Is  that  In  the  spring  of  1893  the  defendant's 
Intestate  was  appointed  treasurer,  under  an 
agreement  that  he  should  work  long  enough 
to  learn  the  business  before  he  would  ask 
for  any  salary,  and  that  "he  rendered  some 
services  to  the  plaintiffs"  prior  to  his  request 
made  in  December,  1894,  "to  be  informed 
when  he  would  go  on  salary."   The  arrange- 
ment under  which  he  was  serving  up  to  that 
time,  the  fixing  of  a  salary  of  $2,500  per  an- 
num to  begin  January  1,  1895,  in  response  to 
this  request  bis  taking  his  salary  at  that 
rate  and  at  a  subsequently  increased  rate 
without  ever  asking  for  anything  for  serv- 
ices prior  to  January  1,  1895,  until  after  he 
was  informed  that  he  was  likely  to  be  re- 
moved from  bis  office,  and  other  facts  which 
appear  In  the  report,  well  warranted  the  find- 
ing of  the  auditor  that  this  item  was  not  es- 
tablished as  a  valid  claim  against  the  plain- 
tiff. 

Judgment  affirmed. 


40!) 


(185 
COMMONWEALTH  v.  HUDSON. 


(Supreme  Judicial  Court  of  Massachusetts. 
Plymouth.    April  1,  1904.) 

EVIDENCE  —  CONFESSION  —  ADMISSIBXCTTr  — 
WHEN  VOLUNTARY — QUESTION  FOB  COTJHT. 

1.  Where  a  confession  is  offered  in  evidence. 
the  question  whether  it  is  voluntary  is  primarily 
for  the  presiding  jud^e,  and  where  the  tesrtimonj 
is  conflictine,  the  judge,  if  he  decides  that  it  it 

f  1.  See  Criminal  Law,  vaL  H,  Cent.  Die  U  U» 

1220,  1867. 
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admissible,  should  Instruct  the  jury  that  they 
may  consider  all  the  evidence,  and  should  ex- 
clude the  confession,  if,  on  the  whole  evidence, 
they  are  satisfied  that  it  was  not  defendant's 
voluntary  act 

2.  Whether  a  confession  is  voluntary  or  not 
depends  on  whether  the  language  of  the  arrest- 
ing officer,  to  the  effect  that  defendant  "had 
better  tell  the  truth,"  or  "Don't  you  think  it 
better  to  tell  the  truth  V"  or  similar  language, 
when  taken  in  connection  with  the  surrounding 
circumstances,  and  with  other  language  spoken, 
such  as  a  subsequent  statement  by  the  officer 
that  he  could  "offer  defendant  no  hope  or  favor 
whatever,"  shows  that  the  confession  was  made 
under  the  influence  of  some  threat  or  promise. 

Exceptions  from  Superior  Court,  Plymouth 
County;  Bobt  O.  Harris,  Judge. 

One  Hudson  was  convicted  of  setting  fire 
to  a  barn  and  excepted.  Exceptions  over- 
ruled. 

C.  A.  McLellan,  for  plaintiff.  Asa  P. 
French,  for  the  Commonwealth. 


HAMMOND,  J.    1.  "When  a  confession  la 
offered  in  evidence,  the  question  whether  It  Is 
voluntary  Is  to  be  decided  primarily  by  the 
presiding  Justice.    If  be  is  satisfied  that  It 
is  voluntary,  it  Is  admissible;    otherwise  it 
should  be  excluded.    When  there  Is  conflict- 
ing testimony,  the  humane  practice  in  this 
commonwealth  1b  for  the  judge,  if  he  decides 
that  It  Is  admissible,  to  Instruct  the  jury  that 
they  may  consider  all  the  evidence,  and  that 
they  should  exclude  the  confession,  if,  upon 
the  whole  evidence  in  tbe  case,  they  are  sat- 
isfied that  it  was  not  the  voluntary  act  of  the 
defendant"  Morton,  J.,  In  Commonwealth  v. 
Preece,  140  Mass.  276,  277,  5  N.  E.  494,  cit- 
ing cases.    That  practice  was  followed  in  the 
present  case,  and  the  question  is  whether  the 
evidence  on  the  voir  dire  warranted  the  judge 
i  In  coming  to  the  conclusion  that  the  confes- 
sion was  voluntary.    While  it  may  be  true 
that  when  an  arresting  officer  tells  his  pris- 
oner that  he  "had  better  tell  the  truth,"  the 
general  rule  is  that  the  confession  is  inad- 
missible; still,  after  all,  the  real  question  in 
any  case  is  whether  such  or  similar  language, 
when  taken  in  connection  with  the  surround- 
ing circumstances,  and  with  other  language 
spoken  in  the  same  or  some  prior  interview, 
shows  that  the  confession  was  made  under 
the  influence  of  some  threat  or  promise,  so 
that  it  was  not  voluntary.    Commonwealth 
v.  Nott,  135  Mass.  269,  and  cases  cited;  Com- 
monwealth y.  Kennedy,  135  Mass.  543.    Even 
If  It  he  assumed  that  the  question,  "Don't  you 
think  it  better  to  tell  the  truth?"  is  In  sub- 
stance equivalent  to  saying  in  a  direct  form 
that  "it  is  better  to  tell  the  truth,"  still  the 
subsequent  statement  by  the  officer  that  he 
could  "offer  the  prisoner  no  hope  or  favor 
whatever"  must  be  considered  in  connection 
with  It    After  a  careful  perusal  of  the  whole 
evidence,  we  think  that  the  presiding  justice 
was  warranted  In  coming  to  the  conclusion 
that   the   confession   was   not  procured   by 
threat  or  promise,  but  was  the  free  and  vol- 
untary act  of  the  defendant 


2.  The  question  whether  tramps  were  in 
the  habit  of  going  into  the  barn  was  properly 
excluded,  as  also  was  the  evidence  as  to  the 
cost  of  the  building.  Under  the  circumstan- 
ces of  this  case  the  presiding  justice  may 
well  have  thought  that  those  matters  were 
too  remote  to  be  of  any  practical  use  to  the 
jury  In  deciding  upon  the  guilt  of  the  defend- 
ant or  the  credibility  of  the  witness  Smith, 
who  was  the  owner  of  the  building. 

Exceptions  overruled. 


086  Mass.  441) 
KENNEDY  v.  MERRIMACK  PAV.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    April  2,  1904.) 

MASTEB  AND  SERVANT— NEGLIGENCE— MACHIN- 
ERY—CONTRIBUTORY  NEGLIGENCE— AP- 
PARENT DANGERS. 

1.  A  master  employing  as  engineer  a  machinist 
by  trade,  and  a  licensed  engineer,  is  not  bound 
to  change  a  set  screw  on  a  revolving  shaft  or 
point  it  out  to  the  employe,  in  order  to  relieve 
himself  from  liability  for  an  injury  sustained 
by  the  employe  by  his  clothes  being  caught  in 
the  set  screw. 

2.  A  servant — a  machinist  by  trade,  and  an 
engineer  for  10  years — was  injured  by  his 
clothes  being  caught  in  a  set  screw  on  a  revolv- 
ing shaft  At  the  time  of  the  injury  he  was 
employed  as  engineer,  and  had  been  so  employed 
for  9  days.  He  testified  that  he  did  not  know 
of  the  existence  of  the  set  screw,  but  he  had  had 
ample  opportunity  to  ascertain  its  existence. 
The  danger  from  the  shaft  was  apparent,  and 
he  knew  that  shafts  have  set  screws.  At  the 
time  of  the  accident  he  could  have  gone  a  safer 
way,  or  he  could  have  stopped  the  engine,  over 
the  running  of  which  he  had  full  control.  Held 
guilty  of  contributory  negligence  precluding  a 
recovery. 

Exceptions  from  Superior  Court,  Middlesex 
County;  John  H.  Hardy,  Judge. 

Action  by  one  Kennedy  against- the  Merri- 
mack Paving  Company.  Verdict  for  de- 
fendant and  plaintiff  brings  exceptions. 
Overruled. 

John  J.  &  Wm.  A.  Hogan,  for  plaintiff.  F. 
B.  Dunbar,  for  defendant 


LATHROP,  J.  This  Is  an  action  of  tort 
for  personal  injuries  sustained  by  the  plain- 
tiff while  In  the  employ  of  the  defendant 
The  declaration  contained  three  counts.  At 
the  trial  In  the  superior  court  the  plaintiff 
elected  to  proceed  upon  the  second  and  third 
counts.  The  second  count  was  at  common 
law  for  being  set  to  work  in  an  unsafe  place. 
The  third  count  was  under  St  1887,  c.  270, 
{  1,  cl.  1,  and  alleged  a  defect  in  the  condi- 
tion of  the  ways,  works,  or  machinery.  At 
the  close  of  the  evidence  for  the  plaintiff 
the  Judge  directed  a  verdict  for  the  defend- 
ant and  the  case  is  before  us  on  the  plain- 
tiff's exceptions  to  this  ruling. 

The  plaintiff  was  a  man  39  years  old.  He 
was  a  machinist  by  trade,  and  had  been  an 
engineer  for  10  years  before  the  injury,  and 
was  duly  licensed  as  such  under  the  laws  of 
the  commonwealth.    At  the  time  of  the  acci- 
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dent,  June  20,  1902,  the  plaintiff  bad  been 
employed  by  the  defendant  9  days  as  an  en- 
gineer. The  defendant  was  a  manufacturer 
of  asphalt.  Its  plant  was  divided  into  three 
parts— the  first,  where  the  asphalt  was  put 
into  large  kettles,  underneath  which  fires 
were  lighted  and  the  asphalt  liquefied.  The 
other  two  parts  were  placed  upon  an  ordi- 
nary fiat  car,  about  45  feet  long  and  7  feet 
wide,  located  upon  a  spur  track  of  a  railroad. 
The  boiler,  air  tank,  and  engine  were  at  one 
end  of  the  car,  and  at  the  other  end  were 
two  steam  jackets  and  a  machine  containing 
sand  drums.  These  drums  were  about  3  feet 
In  diameter  and  20  feet  in  length.  Between 
the  engine  and  the  steam  jackets  there  was 
a  rectangular  space  3%  or  4  feet  wide,  6  feet 
measuring  across  the  width  of  the  car,  6 
feet  in  height,  and  partly  open  at  the  top. 
In  this  space  was  the  main  shaft,  2%  inches 
in  diameter.  It  was  about  10  feet  long,  and 
extended  across  and  beyond  the  sides  of  the 
car.  It  rested  upon  bearings  attached  to  the 
floor  of  the  car,  and  was  about  2W  feet  from 
the  floor.  On  each  end  of  the  shaft,  on  the 
outside  of  the  bearings,  was  a  collar,  fixed 
and  adjusted  with  set  screws,  and  outside 
of  these  collars  on  each  end  of  the  shaft  was 
a  pulley  about  4  feet  In  diameter;  the  one  on 
the  side  of  the  car  where  the  plaintiff  was 
injured  having  a'  12-inch  face.  On  the  main 
shaft,  and  just  inside  the  bearing  at  this 
side  of  the  car,  was  the  hub  of  an  old  wheel 
or  pulley,  about  4  inches  in  length,  measur- 
ing along  the  shaft,  and  of  a  diameter  of 
about  4  .inches,  including  the  diameter  of 
the  shaft  There  were  five  broken  spokes 
sticking  out  of  this  hub  from  three-quarters 
of  an  inch  to  an  inch  and  a  quarter.  The 
hub  was  attached  to  the  shaft  by  a  set  screw 
extending  out  from  the  outward  surface  of 
the  hub  about  2  inches.  The  main  shaft  was 
17  inches  from  the  engine,  and  about  2  feet 
from  the  steam  jackets.  On  the  morning  of 
the  Injury,  one  Gately,  who  appears  by  the 
evidence  to  have  had  charge  of  the  works 
in  the  absence  of  the  general  superintendent, 
called  to  the  plaintiff  to  help  him  put  on  a 
belt  which  had  slipped  off  a  pulley  attached 
to  the  main  shaft  The  belt  was  put  on, 
but  slipped  off  two  or  three  times.  Then 
Gately  decided  to  put  a  stick  to  keep  the 
belt  on,  and  said  to  the  plaintiff:  "I  want 
you  to  go  In  there  and  block  up  that  stick." 
The  plaintiff  went  up  a  ladder  to  the  plat- 
form of  the  car,  and  turned  round  from  the 
ladder,  with  his  right  foot  between  the  air 
tank  and  the  main  shaft  a  space  17  inches 
wide,  intending  to  step  over  the  shaft,  when 
his  overalls  were  caught  at  the  right  knee, 
and  his  clothes  were  stripped  off  by  being 
wound  around  the  old  collar.  He  caught 
hold  of  an  upright  plank,  but  finally  fell  to 
the  platform  of  the  car,  and  was  injured. 
There  was  evidence  from  the  plaintiff  and 
Gately  that  there  was  another  way  to  reach 
the  place  where  the  stick  was,  which  would 
have  been  safe,  and  would  not  have  necessi- 


tated stepping  over  the  shaft  The  plaintiff 
further  testified  that  he  had  entire  charge 
of  the  boiler  and  engine  of  the  defendant's 
plant;  that  he  knew  the  shaft  was  revolving 
and  the  machinery  running;  that  be  did  not 
know  that  there  was  a  set  screw  in  the  hub; 
that  he  did  not  know  whether  the  hub  was 
serving  as  a  collar  or  not;  that  it  might  have 
been  so  serving;  that  he  knew  of  the  use  of 
set  screws  in  various  places;  that  all  ma- 
chinery has  them;  that  a  pulley  generally  has 
a  set  screw;  and  that  he  did  not  know  how 
near  to  the  shaft  he  was  when  caught  as  he 
was  looking  for  the  plank. 

Upon  this  evidence,  we  are  of  opinion  that 
the  ruling  at  the  trial  was  right  The  plain- 
tiff was  a  man  of  experience,  and,  while  he 
testified  that  he  did  not  know  of  the  ex- 
istence of  the  old  collar  on  the  shaft  he  had 
ample  opportunity  to  ascertain  its  existence. 
The  defendant  was  not  bound  to  change  his 
machinery,  or  to  point  out  to  the  plaintiff  the 
fact  of  the  existence  of  the  set  screw  or  the 
collar.  The  danger  from  the  revolving  shaft 
was  apparent  and,  as  such  shafts  have  col- 
lars fastened  to  fhem  by  set  screws— a  fact 
well  known  to  the  plaintiff— his  getting  so 
near  the  shaft  as  to  be  caught  was  an  act  of 
negligence.  Moreover,  he  could  have  gone 
by  a  safer  way;  and,  unless  he  chose  to  take 
the  risk  of  stepping  over  a  revolving  shaft, 
he  could  have  stopped  the  engine,  over  the 
running  of  which  he  had  full  control.  De- 
mers  v.  Marshall,  178  Mass.  9,  59  N.  E.  454, 
and  cases  cited. 

Exceptions  overruled. 


SAWYER  et  al.  v. 


(186  Man.   856) 
COMMONWEALTH. 


(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    April  1,  1904.) 

EMINENT  DOMAIN— WATER  SUPPLY  —  CONDEM  - 
NATION  OF  PBOPEBTT—  DAMAGES—  INJURY  TO 
BUSINESS— ITEMS  TO  BE  CONSIDERED— INTKK - 
EST— COMMISSIO  NERS— REPOBT. 

1.  Under  St  1895,  p.  573,  c.  488,  $  14,  pro- 
viding for  petitions  tor  the  determination  of 
damages  caused  to  business  by  carrying  out  the 
act  to  provide  for  a  metropolitan  water  supply, 
and  for  commissioners  to  determine  the  damages 
to  real  estate,  machinery,  and  business,  and 
to  report  their  determinations  to  the  court,  it 
is  the  commissioners'  primary  duty  to  decide  all 
questions  of  law  and  fact  and  reach  a  conclusion 
as  to  the  amount  of  damages.  It  is  not  their 
duty  to  report  the  evidence,  nor  their  findings  as 
to  the  particulars  on  which  their,  conclusion  is 
founded,  except  so  far  as  is  reasonably  neces- 
sary to  present  such  questions  of  law  aa  are 
raised  before  them. 

2.  Under  a  petition  to  determine  damages  to 
an  established  business,  caused  by  the  carrying 
out  of  the  act  to  provide  for  a  metropolitan  wa- 
ter supply  (St.  1895,  p.  573,  c.  488.  §  14).  the 
commissioners  properly  rejected  evidence  of  an 
actuary  as  to  the  expectation  of  life  of  the  in- 
dividual members  of  the  firm. 

3.  Under  St.  1895,  p.  573,  c.  488,  }  14,  rela- 
tive to  a  metropolitan  water  supply,  which  pro- 
vides that  persons  owning  an  established  busi- 
ness in  a  certain  town  on  April  1,  1895.  mav 
have  their  damages,  caused  by  a  decrease  in.  its 
value,  determined,  such  damages  should  be    as- 
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aessed  In  reference  to  conditions  existing  April 
1,  1895. 

4.  The  provision  of  St.  1895,  p.  573,  c.  488, 
f  14,  relative  to  the  determination  of  damages 
caused  by  the  carrying  out  of  the  act  for  a 
metropolitan  water  supply,  that  interest  may  be 
included  in  such  damages,  and  in  such  value  and 
at  such  rate  and  for  such  time  as  the  commis- 
sioners may  deem  just  and  equitable,  which 
provision  is  applicable  to  the  assessment  of 
damages  to  a  business  as  well  as  to  other  assess- 
ments, leaves  the  allowance  of  interest  for  dam- 
ages to  a  business  to  considerations  of  equity,  in 
reference  to  the  time  when  the  damage  is  actual- 
ly suffered,  and  does  not  make  it  dependent  on 
an  arbitrary  rule. 

5.  In  determining  damages  to  a  business,  caus- 
ed by  carrying  out  St.  1895,  p.  573,  c.  488,  8  14, 
providing  for  a  metropolitan  water  supply,  sums 
allowed  to  partners  as  a  reasonable  compensa- 
tion for  services  rendered  in  the  business  should 
be  deducted  in  determining  its  value  as  a  pro- 
ducer of  income. 

6.  In  determining  damages  to  a  business,  caus- 
ed by  carrying  out  St.  1895,  p.  573,  c.  488,  { 
14,  providing  for  a  metropolitan  water  supply, 
the  value  of  the  good  will  of  the  business  is 
not  ascertainable,  as  a  matter  of  law,  at  so 
many  years'  purchase  of  the  average  annual 
net  profits  of  the  business  prior  to"  the  taking, 
although  such  net  profits  are  important  evidence 
as  to  the  value  off  the  good  will. 

7.  In  determining  damages  to  a  business,  caus- 
ed by  carrying  out  St  1895,  p.  573,  c.  488,  8  14, 
providing  for  a  metropolitan  water  supply,  the 
income  of  the  business  after  the  passage  of 
the  act  may  be  considered. 

Case  Reserved  from  Supreme  Judicial 
Court,  Worcester  County;  John  W.  Ham- 
mond, Judge. 

Petition  by  Henry  O.  Sawyer  and  others, 
as  copartners,  under  St  1895,  p.  573,  c  488, 
8  14,  to  recover  damages  for  diminution  m 
value  of  the  petitioners'  business  by  carrying 
out  the  act  to  provide  for  a  metropolitan  wa- 
ter supply.  The  commissioners  filed  their  re- 
port, and  the  petitioners  moved  to  recommit 
the  same,  and  the  commonwealth  moved  for 
its  acceptance.  Case  reserved  for  the  full 
court.  Motion  to  recommit  denied,  and  re- 
port accepted. 

John  R.  Thayer,  Arthur  P.  Rugg,  and 
Henry  H.  Thayer,  for  petitioners.  Ralph  A. 
Stewart,  Asst  Atty.  Gen.,  for  respondent 

KNOWLTON,  C.  J.  The  petitioners,  as 
copartners,  on  the  1st  day  of  April,  1895,'  own- 
ed and  were  carrying  on  in  West  Boylston 
an  established  business,  namely,  that  of  pro- 
prietors of  a  store  and  dealers  in  general 
merchandise.  Their  partnership  agreement 
was  to  expire  on  January  21,  1899.  They 
bring  this  petition  under  St  1895,  p.  573,  C 
488,  8  14,  to  recover  damages  for  diminution 
In  value  of  their  business  by  the  carrying  out 
of  the. act  to  provide  for  a  metropolitan  water 
supply.  The  case  was  referred  to  commission- 
ers under  the  above  section,  and  it  is  re- 
served for  this  court  upon  the  questions  of 
law  raised  by  a  motion  of  the  petitioner  to 
recommit  the  report  of  the  commissioners,  and 
a  motion  of  the  respondent  for  its  acceptance. 

The  first  contention  of  the  petitioner  is  that 
the  report  saould  be  recommitted  because  It 
falls  to  state  with  sufficient  fullness  the  prin- 


ciples of  law  and  the  findings  of  fact  on  which 
the  decision  was  founded.  Under  the  statute 
a  petition  in  a  case  of  this  kind  is  "for  the 
determination  of  such  damages,"  and  the 
commission  is  to  "determine  the  damage  and 
value  of  the  real  estate,  machinery,  and  busi- 
ness, and  from  time  to  time  report  their  de- 
terminations on  the  petitions  of  such  owners 
to  said  court,"  and  it  is  primarily  the  duty  of 
the  commissioners  to  decide  all  questions  of 
law  and  fact,  and  reach  a  conclusion  as  to 
the  amount  of  damages.  Ordinarily,,  it  Is  not 
their  duty  to  report  the  evidence,  nor  their 
findings  as  to  the  particulars  on  which  their 
conclusion  is  founded.  In  this  respect  there 
is  ordinarily  not  so  much  occasion  to  go  Into 
detail  as  In  the  report  of  an  auditor  or  a  mas- 
ter In  chancery,  who  is  not  expected  to  re- 
port the  evidence  unless  by  special  order  of 
the  court  See  Newell  v.  Chesley,  122  Mass. 
522;  Boston  &  Worcester  Railroad  Company 
v.  Western  Railroad  Corporation,  14  Gray, 
253-259;  Bowers  v.  Cutler,  165  Mass.  441,  43 
N.  E.  188;  In  re  Butterlek  et  al.,  Petitioners 
(Mass.)  69  N.  B.  1044;  De  Las  Casas,  Per 
tltloner,  178  Mass.  218,  59  N.  B.  664;  Id.,  180 
Mass.  472,  62  N.  E.  738.  When  a  question  of 
law  is  raised  at  a  hearing  before  a  commis- 
sioner, or  an  auditor,  or  a  master,  It  Is  usual- 
ly bis  duty  to  report  the  facts  with  sufficient 
fullness  to  enable  the  court  properly  to  deal 
with  the  question;  or,  If  he  himself  Is  in 
doubt  about  a  question  of  law  which  enters 
Into  the  result,  he  well  may  frame  his  report 
In  a  way  to  present  It  clearly  to  the  court. 
Parser  v.  NIckerson,  137  Mass.  487-493.  Bnt 
under  the  present  statute  commissioners  are 
not  expected  to  report  with  more  fullness  than 
is  reasonably  necessary  properly  to  present 
such  questions  of  law  as  are  raised  before 
them. 

The  petitioners,  at  the  hearing  before  the 
commissioners,  made  thirteen  separate  re- 
quests for  rulings.  Seven  of  these  were  giv- 
en, and  three  were  refused.  Two  were  given 
with  modifications.  The  remaining  one  was 
practically  covered  by  a  ruling  given,  and  It 
became  immaterial.  We  are  of  opinion  that 
the  commissioners  in  their  report  presented 
everything  necessary  to  an  understanding  of 
the  questions,  and  that  the  motion  to  recom- 
mit it  should  be  overruled. 

The  evidence  of  an  actuary  as  to  the  expec- 
tation of  life  of  the  three  individual  mem- 
bers of  the  firm  does  not  appear  to  have  been 
material.  It  is  very  seldom  that  facts  are 
shown,  In  a  case  of  this  kind,  which  will  make 
the  testimony  of  an  expert  actuary  import- 
ant. Copson  v.  New  York,  New  Haven  & 
Hartford  Railroad  Company,  171  Mass.  233, 
50  N.  E.  618;  Rooney  v.  N.  Y.,  N.  H.  &  H. 
It  R.  Co.,  178  Mass.  222,  53  N.  E.  435.  We 
have  no  doubt  that  the  commissioners  treated 
the  business  as  one  which  was  expected  to 
continue,  and  which  would  have  continued, 
bnt  for  the  enactment  of  the  statute,  until  the 
expiration  of  the  partnership  agreement  If 
the  partnership  should  be  dissolved  by  the 
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death  of  one  of  the  partners,  and  if  the  busi- 
ness was  valuable,  the  good  will  then  existing 
would  be  a  part  of  the  partnership  assets. 
There  was  no  error  in  rejecting  this  evidence. 

The  first  request  for  rulings  was  "that  dam- 
ages should  be  assessed  as  of  the  tune  (a) 
of  the  passage  of  chapter  488  [page  565]  of 
the  Acts  of  1895,  or  (b)  of  the  filing  of  the 
taking  of  the  water."  The  commissioners 
ruled  "that  damages  should  be  based  upon  the 
business  shown  to  exist  on  April  1,  1895,"  but 
declined  to  make  the  ruling  requested.  We 
are  of  opinion  that  their  ruling  was  right 
The  statute  makes  the  existence  of  an  estate 
lished  business  on  April  1,  1895,  more  than 
two  months  before  the  passage  of  the  act,  a 
condition  precedent  to  recovery.  In  this  way 
it  is  made  impossible  for  one,  after  the  pas- 
sage of  the  act,  or  within  two  months  before 
It,  to  establish  a  business  for  the  purpose  of 
subsequently  claiming  damages  for  an  injury 
to  it  The  same  reason  applies  to  changes 
In  the  condition  of  the  business  by  an  Increase 
in  its  magnitude  or  otherwise.  The  statute 
requires  that  the  damage  shall  be  assessed  In 
reference  to  conditions  existing  on  April  1, 
1895.  Earle  v.  Com.,  180  Mass.  579,  57  I* 
R.  A.  292,  91  Am.  St  Rep.  326.  We  interpset 
the  request  as  referring  to  this  subject  and 
not  to  the  time  when  the  right  to  petition  for 
the  assessment  of  damages  accrued.  If  It 
were  construed  as  referring  to  the  latter  sub- 
ject it  would  be  of  no  consequence  except 
as  bearing  upon  the  question  how  much  In- 
terest should  be  allowed.  On  this  point  the 
statute  expressly  provides  "that  interest  may 
be  Included  In  such  damages,  and  in  such 
value,  and  at  such  rate,  and  for  such  time 
as  the  commission  may  deem  just  and  equita- 
ble." '  This  provision  is  applicable  to  the  as- 
sessment of  damages  for  diminution  in  the 
value  of  a  business  as  well  as  to  other  as- 
sessments under  the  same  section.  St  1895, 
p.  573,  c.  488,  S  14.  The  purpose  of  this  pro- 
vision is  to  leave  the  allowance  of  interest 
to  considerations  of  equity  In  reference  to 
the  time  when  the  damage  is  actually  suf- 
fered, rather  than  to  make  It  dependent  upon 
an  arbitrary  rule. 

The  commissioners  rightly  refused  to  rule 
"that  In  determining  the  net  Income  of  a 
business  under  this  act  any  sum  or  sums 
paid  by  way  of  salary  to  partners,  all  of 
whom  are  giving  all  their  time,  attention, 
and  activity  to  it  should  not  be  deducted." 
Such  sums  as  are  allowed  to  partners  as  a 
reasonable  compensation  for  services  render- 
ed in  a  business  are  rightly  deducted  in  de- 
termining the  value  of  the  business  as  a 
producer  of  income,  and  in  assessing  dam- 
ages for  interference  with  It 

The  proposition  "that  the  value  of  the 
good  will  of  a  business  is  ascertainable  as  a 
matter  of  law  at  so  many  years'  purchase  of 
the  average  annual  net  profits  of  the  business 
prior  to  the  taking,"  stated  in  the  tenth  re- 
quest for  a  ruling,  was  erroneous.  The  net 
profits  of  the  business  for  several  years  prior 


to  the  taking  were  important  evidence  as  to 
the  value  of  the  good  will,  but  for  many  rea- 
sons they  might  be  more  or  less  than  would 
be  likely  to  be  earned  later. 

The  request  "that  upon  the  evidence  the 
court  must  find  a  total  destruction  of  the 
business  initiated  by  the  passage  of  the 
act"  has  not  been  considered  in  argument 
except  on  the  question  whether  the  commis- 
sioners were  bound  to  report  the  whole  evi- 
dence. The  twelfth  ruling  requested  was 
given  with  a  modification,-  namely,  that  the 
Income  of  the  business  after  the  passage  of 
the  act  might  be  considered  in  determining 
the  Injury  to  the  business  caused  by  the  act 
This  modification  was  plainly  right 

Motion  to  recommit  denied.  Report  ac- 
cepted. 


(188 
HEBB  v.  WEIiCH. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    April  1,  1904.) 

CORTHJlCTS— AMBIGUOUS    P11BA8E— PABOL    EX- 
PLANATION— BREACH—  DAMAGES. 

1.  Parol  evidence,  though  not  admissible  to 
vary  the  terms  of  a  written  contract  is  admis- 
sible to  explain  language  in  such  a  contract 
ambiguous  by  reason  of  unexpressed  terms. 

2.  A  contract  for  all  the  plumbing  work  in 
a  stable  and  house  provided  that  it  should  be 
accepted  by  the  plumbing  Inspectors  of  the  city, 
and  referred  to  a  "drain  for  soil  pipe  to  cess- 
pool," and  "lay  a  six-inch  Akron  drain  pipe  from 
soil  pipe  to  cesspool,"  but  contained  no  require- 
ment that  a  soil  pipe  should  be  put  in  the  stable. 
Held,  on  an  issue  whether  the  contract  required 
a  soil  pipe  in  the  stable,  that  the  contract  was 
ambiguous,  and  hence  evidence  showing  what 
"all  plumbing"  meant  and  that  a  soil  pipe 
would  be  necessary  to  render  the  plumbing  ac- 
ceptable to  the  inspectors,  was  competent. 

3.  Where  a  contractor  for  plumbing  in  a  build- 
ing failed  to  put  in  required  appliances,  the 
measure  of  the  owner's  damages  was  the  cost 
of  labor  and  material  necessary  to  put  in  the 
appliances. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Daniel  W.  Bond,  Judge. 

Action  by  one  Hebb  against  one  Welch, 
trustee.  Judgment  for  plaintiff,  and  defend- 
ant brings  exceptions.  Exceptions  over- 
ruled.- 

David  T.  Montague  and  Wade  Keyes,  for 
plaintiff.  John  A.  Sullivan  and  John  M. 
Maloney,  for  defendant 

BRALEY,  J.  This  Is  an  action  of  con- 
tract brought  by  the  plaintiff  to  recover  dam- 
ages by  reason  of  the  failure  of  the  defend- 
ant to  carry  out  and  perform  an  agreement 
in  writing  by  which  he  undertook  "to  do> 
all  the  plumbing  work  on  two  houses  and 
one  stable  •  *  *  according  to  the  plans 
and  specifications  •  •  *  the  work  to  bo 
completed  in  a  substantial  and  thorough 
manner  accepted  by  the  plumbing  Inspectors 
of  tbe  city  of  Boston  and  to  the  satisfaction 
of  the  said  W.  C.  Hebb."     The  defendant 

1 3.  See  Damages,  toL  U.  Cent  Die-  ii  US,  Mi 
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tailed  and  refused  to  put  In  a  soil  pipe  In 
the  stable  and  make  toe  necessary  connec- 
tions, claiming  that  this  work  was  not  re- 
quired under  the  contract  and  specifications. 
At  the  trial  In  the  superior  court,  without 
a  Jury,  this  contention  was  not  sustained, 
and  he  was  found  liable  In  damages  by  rea- 
son of  his  failure  to  perform  the  contract; 
and,  under  his  exceptions,  this  raises  the 
principal  question  In  the  case. 

The  rule  invoked  by  the  defendant,  that 
parol  evidence  is  not  admissible  to  vary  the 
terms  of  a  written  contract,  Is  well  settled. 
St  Louis  Mutual  Ins.  Co.  v.  Homer,  9  Mete. 
89,  40.  But  It  does  not  apply  when  the  lan- 
guage used  Is  ambiguous  by  reason  of  un- 
expressed terms,  and  resort  must  be  had  to 
extrinsic  evidence  to  determine  the  meaning 
and  extent  of  the  language  employed  by  the 
contracting  parties.  Such  evidence  Is  ad- 
missible, not  to  vary  what  is  written,  but 
to  complete  the  Instrument  Sargent  ▼. 
Adams,  3  Gray,  72,  63  Am.  Dec.  718;  Stoops 
T.  Smith,  100  Mass.  63-66,  1  Am.  Rep.  85, 
97  Am.  Dec.  76;  Keller  v.  Webb,  126  Mass. 
88,  28  Am.  Rep.  209;  New  England  Dressed 
Meat  and  Wool  Co.  v.  Standard  Worsted 
Co.,  165  Mass.  328-332,  43  N.  E.  112,  52  Am. 
St  Rep.  516.  In  the  contract  under  consid- 
eration the  specifications  for  the  stable, 
among  other  things,  referred  to  a  "drain  for 
soli  pipe  to  cesspool,"  and  "lay  a  six-inch 
Akron  drain  pipe  from  soil  pipe  to  cesspool," 
but  contained  no  requirement  that  a  soil 
pipe  should  be  put  in  the  stable.  At  the  tri- 
al '  thp  defendant  claimed  that  under  It  he 
had  not  contracted  to  put  in  a  soil  pipe,  and 
resort  must  be  had  to  the  meaning  of  the 
words  "all  plumbing  work  on  *  *  •  one 
stable  •  •  *  and  work  to  be  *  *  • 
accepted  by  the  plumbing  Inspectors  of  the 
city  of  Boston,"  to  ascertain  If  his  conten- 
tion can  be  supported.  In  order  to  deter- 
mine what  was  the  Intention  of  the  parties, 
the  conversation  of  the  plaintiff  with  the  de- 
fendant at  and  before  the  signing  of  the 
contract  in  which  the  various  'items  of 
work  were  discussed,  including  the  plumb- 
ing in  the  stable,  in  order  to  fix  the  contract 
price,  was  competent  as  well  as  evidence 
of  what  was  necessary  to  be  done  in  order 
that  the  plumbing  might  be  "accepted  by 
tbe  plumbing  inspectors  of  the  city  of  Bos- 
ton." Keller  v.  Webb,  ubl  supra.  This  tes- 
timony did  not  contradict  »ny  of  the  terms 
of  the  writing,  but  only  showed  in  detail 
what  was  included  under  the  general  expres- 
sions used  of  "all  plumbing,"  and  that  a  soil 
pipe  wo.uld  be  required  In  the  stable  before 
such  plumbing  would  be  acceptable  to  the 
"inspectors.  New  England  Dressed  Meat  & 
Wool  Co.  v.  Standard  Worsted  Co.,  ubi  su- 
pra; Alvord  ▼.  Cook,  174  Mass.  120,  54  N.  E. 
499.  When  the  defendant  declined  to  carry 
out  the  contract  as  proved,  the  plaintiff  had 
a  legal  right  to  recover  compensation  for  all 
damages  he  bad  suffered.  Such  damages 
would  be  measured  by  the  cost  of  labor  and 


materials  necessary  to  finish  the  designated 
work,  and  which  tbe  defendant  had  failed 
to  perform.  Olds  v.  Mapes-Reeve  Construc- 
tion Co.,  177  Mass.  41-48,  68  N.  B.  478;  Na- 
tional Machine  &  rool  Co.  v.  Standard  Ma- 
chinery Co.,  181  Mass.  275-278,  68  N.  B. 
900.  All  the  evidence  is  not  reported,  but 
enough  appears  In  the  bill  of  exceptions  to 
make  it  apparent  that  this  was  the  rule  of 
law  followed  by  tbe  superior  court. 
Exceptions  overruled. 


(US  Han.  US) 

In  re  SULLIVAN. 

(Snprenw  Judicial  Court  of  Massachusetts. 

Suffolk.   April  1,  1904.) 

ATTOBHETS—  DISBARMENT  —  REINSTATEMENT  — 

OBDEB  DENTING   WITHOUT  PREJUDICE  TO 

ANOTHER  PETITION. 

1.  The  provision  In  an  order  denying  a  peti- 
tion for  reinstatement  as  an  attorney  that  it 
is  denied  without  prejudice  to  the  filing  of  an- 
other petition  of  like  tenor  after  a  designated 
future  date  relieves  the  petitioner  from  the  ef- 
fect of  the  order  on  a  petition  filed  after  the 
designated  date,  and  does  not  preclude  him  from 
a  hearing  on  the  merits  on  a  petition  filed  before 
that  date,  founded  on  other  tacts,  and  is  not 
objectionable. 

Appeal  from  Superior  Court  Suffolk  Coun- 
ty; Francis  A.  Gaskill,  Judge. 

Petition  by  Cornelius  P.  Sullivan  for  re- 
instatement as  an  attorney  and  counselor  at 
law.  From  an  order  denying  the  petition 
without  prejudice  to  the  filing  of  another  pe- 
tition after  a  specified  date,  the  petitioner 
appeals.    Affirmed. 

Cornelius  P.  Sullivan,  pro  so. 

KNOWLTON,  O.  J.  The  petition  recites 
that  the  petitioner  was  duly  admitted  to  prac- 
tice as  an  attorney  and  counselor  at  law  in 
the  courts  of  this  commonwealth*  and  that 
he  was  subsequently  disbarred  by  a  decree 
of  the  superior  court  He  asks  that  the  de- 
cree may  be  vacated,  or  so  far  modified  as  to 
permit  his  reinstatement  and  readmlsslon  as 
an  attorney.  The  order  of  the  superior  court 
is  "as  follows:  "Petition  of  Cornelius  P.  Sul- 
livan for  reinstatement  as  attorney  at  law 
denied,  without  prejudice  to  his  filing  anoth- 
er petition  of  like  tenor  after  July  L  1906." 
The  record  shows  no  finding  of  fact,  nor  any 
statement  of  evidence.  The  only  question  of 
law  before  us  is  whether,  as  the  petitioner 
contends,  that  part  of  the  order  which  relates 
to  the  filing  of  another  petition  Is  illegal. 
This  petition  purports  to  be  founded  largely 
on  matters  Involved  In  the  proceedings  at 
the  time  of  his  disbarment  and,  more  than 
anything  else,  is  a  petition  for  a  review  of 
those  proceedings.  If  the  order  stopped  with 
the  word  "denied,"  and  If  a  petition  founded 
on  the  same  averments  should  be  hereafter 
filed,  the  court  might  treat  the  matter  as  ret! 
judicata,  and  hold  that  the  judgment  on  this 
petition  was  a  bar.  It  was  doubtless  for  the 
benefit  of  the  petitioner,  and  to  relieve  him 
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from  this  effect  of  the  order  on  a  petition 
filed  after  July  1,  1900,  that  the  provision  as 
to  another  petition  was  added.  We  do  not 
understand  the  provision  as  intended  to  pre- 
clude the  petitioner  from  a  hearing  on  the 
merits  upon  a  petition  filed  before  July  1, 
1906,  founded  on  facts  not  Included  in  the 
present  petition.  Doubtless  the  court  could 
not  make  an  order  which  would  have  that 
effect  We  construe  this  part  of  the  order 
as  wholly  favorable  to  the  petitioner,  and  aa 
free  from  legal  objection. 
Order  affirmed. 


085  Maw.  414) 

EMERSON,  Tax  Collector,  v.  TRUSTEES  OP 

MILTON  ACADEMY. 

(Supreme  Judicial   Court  of   Massachusetts. 

Norfolk.    April  1,  1004.) 

TAXATION   OF  REAL   ESTATE— PBOPEBTT  OF  UT- 
EBABT    INSTITUTION— EXEMPTION. 

1.  The  real  estate  of  an  academy,  contiguous 
with  the  school  site,  and  occupied  by  the  resi- 
dences of  teachers  and  as  playgrounds  for  the 
Eupils,  is  exempt  from  taxation  under  Rev. 
raws,  c.  12,  S  5,  cl.  3,  exempting  the  real  estate 
of  literary  institutions,  owned  and  occupied  by 
them  or  their  officers  for  the  purposes  for  which 
they  are  incorporated. 

Report  from  Superior  Court,  Norfolk  Coun- 
ty; Wm.  Schofleld,  Judge. 

Action  by  one  Emerson,  as  tax  collector, 
against  the  trustees  of  Milton  Academy.  On 
report  from  the  superior  court.  Judgment  for 
plaintiff  affirmed. 

Felix  Rackemann  and  Ralph  W.  Dunbar, 
for  plaintiff.  Louis  D.  Brandela  and  William 
H.  Dunbar,  for  defendant. 

KNOWLTON,  C.  J.  This  Is  an  action  to 
recover  taxes  assessed  upon  the  real  estate 
of  the  defendant  corporation.  The  case  is 
submitted  upon  an  agreed  statement  of  facts, 
with  an  agreement  that  the  court  may  draw 
any  proper  inferences  from  the  facts  stated. 
From  a  Judgment  for  the  defendant,  the 
plaintiff  appealed  to  tbls  court  The  only 
question  is  whether  the  court  was  warranted 
in  finding  for  the  defendant  upon  the  compe- 
tent facts  stated.     - 

The  Judge  found  that  Milton  Academy  is  a 
literary  institution,  within  tbe  meaning  of 
Rev.  Laws,  c.  12,  $  5,  cl.  8,  and  that  all  the 
property  described  In  the  agreed  statement 
consists  of  real  estate  owned  and  occupied 
by  the  academy  or  its  officers  for  the  pur- 
poses for  which  the  academy  was  incorporat- 
ed. The  land  in  question  consists  of  three 
lots— the  Hunt  lot  the  Ware  lot  and  the  Vose 
lot— together  containing  about  33  acres.  Be- 
sides these,  tbe  defendant  owns  the  original 
academy  lot,  of  small  area,  which  is  agreed 
to  be  exempt  from  taxation,  and  another  lot 
cot  connected  with  It  which  is  agreed  to  be 
taxable.  The  plaintiff  contends,  as  matter  of 
law,  that  the  agreed  facts  do  not  warrant  a 

f  L  So*  Taxation,  vol.  46.  Cent.  Dig.  Si  39«,  337. 


finding  that  the  three  first  mentioned  lots  are 
occupied  for  the  purposes  for  which  the  de- 
fendant was  Incorporated.  . 

The  law  applicable  to  cases  of  this  kind 
was  considered  at  some  length  In  Mt  Hermon 
Boys'  School  v.  GUI,  145  Mass.  139,  13  N.  E. 
354,  and  more  fully  in  the  recent  case  of 
Phillips  Academy  r.  Andover,  175  Mass.  118, 
55  N.  E.  841,  48  L.  B,  A.  550.  It  has  also 
been  applied  under  varying  conditions  in 
many  other  cases.  Massachusetts  General 
Hospital  v.  Somerville,  101  Mass.  319;  Wil- 
liams College  v.  Williamstown,  167  Mass.  505, 
46  N.  E.  394;  Amherst  College  v.  Amherst 
173  Mass.  232,  53  N.  E.  815;  Harvard  College 
▼.  Cambridge,  175  Mass.  145,  55  N.  E.  844, 
48  L..  R.  A.  547.  The  same  principle  runs 
through  all  these  decisions.  It  is  that  the 
purposes  mentioned  in  the  statute  refer  to 
the  direct  and  Immediate  result  of  the  occu- 
pation of  the  property,  and  not  to  the  conse- 
quential benefit  to  be  derived  from  tbe  use  of 
it  An  occupation  and  use  of  real  estate  to 
produce  income  to  be  expended  for  the  pur- 
poses for  which  the  Institution  was  incorpo- 
rated is  not  within  the  statute,  while  an  oc- 
cupation whose  dominant  purpose  is  directly 
to  accomplish  some  one  of  the  objects  for 
which  the  'corporation  was  established  is_ 
wltliln  it  If  incidentally  there  are  results 
of  the  use  which  would  not  entitle  the  prop- 
erty to  exemption,  that  Is  immaterial,  so  long 
as  the  dominant  purpose  of  the  occupation  is 
within  the  statute.  Tbe  dominant  purpose  of 
the  managing  officers  of  the  corporation  in 
the  use  of  the  property  which  they  direct  or 
permit  is  often,  although  not  always,  con- 
trolling. So  long  as  they  act  in  good  faith, 
and  not  unreasonably,  in  determining  how  to 
occupy  and  use  the  real  estate  of  the  corpo- 
ration, their  determination  cannot  be  inter- 
fered with  by  the  courts.  There  may  be 
honest  differences  of  opinion  among  persons 
of  good  judgment  as  to  whether  it  is  wise  to 
use  real  estate  in  a  particular  way  for  its  di- 
rect effect  in  promoting  the  purposes  for 
which  aa  educational  corporation  was  estab- 
lished. In 'such  cases  the  managing  officers 
have  the  responsibility  and  duty  of  deciding. 
A  decision  plainly  unreasonable,  which  af- 
fects the  rights  of  third  parties,  might  be  dis- 
regarded by  tbe  court  in  a  case  of  this  kind, 
but  a  decision  within  tbe  limits  of  reasonable 
determination  should  be  given  effect 

Upon  two  of  these  lots  there  were  dwelling 
houses,  with  their  appurtenances,  occupied 
by  teachers  In  the  academy  with  their  fami- 
lies, under  an  arrangement  with  each  teacher 
that  he  should  be  paid  a  stated  sum  per  an- 
num, and.  In  addition,  should  have  tbe  use  of 
the  dwelling  house.  It  is  agreed  that  the  de- 
fendant deems  it  important  to  have  several 
masters  living  on  the  academy  premises,  as 
an  aid  in  preserving  discipline,  and  In  bring- 
ing about  closer  relations  with  tbe  pupils, 
and  that  the  arrangements  with  these  teach- 
ers were  made  with  this  end  in  virw.  The 
corporation  has  adopted  this  use  of  these 
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houses  as  a  settled  policy.  The  three. lots  in 
question  adjoin  the  original  academy  lot  and 
one  another,  and  the  boundary  fences  former- 
ly standing  between  them  have  been  re- 
moved. On  the  Vose  lot  a  baseball  field  has 
been  prepared,  about  2%  acres  In  area,  with 
additional  space  for  spectators  and  less  fre- 
quent plays  when  the  hall  Is  batted  to  a  long 
distance,  making  the  whole  area  about  4 
acres.  On  the  Ware  lot  there  is  a  football 
field,  which,  with  additional  space  required 
for  players  and  for  spectators,  occupies  about 
2  acres.  The  Vose  lot,  containing  about  14 
acres,  was  received  by  gift  from  Miss  Sarah 
Forbes  Hughes,  and  by  unanimous  vote  of 
the  trustees  was  accepted  on  the  following 
terms  in  part,  namely:  "Said  land  shall  not 
be  built  upon,  but  shall  be  kept  open  for  a 
playground  for  all  pupils  of  said  Milton 
Academy,  except  that  at  any  time  the  said 
trustees  may,  in  their  discretion,  select  about 
one  and  one-fourth  acres  of  said  land  near 
the  southerly  boundary  thereof,  for  the  pur- 
pose of  building  a  suitable  house  and  other 
buildings  thereon  for  the  use  of  the  head  mas- 
ter of  Milton  Academy;  except  that  at  any 
time  the  said  trustees  may,  In  their  discre- 
tion, select  about  one-half  an  acre  of  said 
land  near  the  northerly  boundary  thereof, 
and  may  place  or  baild  and  maintain  thereon 
a  building  or  buildings  belonging  to  said  acad- 
emy; except  that  at  any  time  the  said  trus- 
tees may,  in  their  discretion,  select  a  site 
near  the  easterly  or  southerly  boundary 
thereof,  and  place  or  build  and  maintain 
thereon  a  gymnasium  or  other  athletic  build- 
ing; and  except  that  said  trustees  may,  if 
they  deem  it  advisable,  convey  to  the  town  of 
Milton,  for  such  consideration  as  they  deem 
best,  such  strip  or  strips  of  land  as  may  be. 
necessary  to  widen  the  adjoining  streets  to 
the  limit  of  one  hundred  feet  or  less,  but  no 
more.  If  at  any  future  time  said  Milton 
Academy  shall  cease  to  be  a  nonsectarlan 
school,  or  shall  be  removed  to  other  premises 
than  those  now  occupied  by  it,  all  of  said 
land  shall  be  conveyed  by  said  Milton  Acad- 
emy to  the  town  of  Milton  for  a  public  play- 
ground; but  nothing  in  this  shall  be  so  con- 
strued as  to  give  to  the  town  of  Milton  any 
rights  of  any  kind  whatsoever  in  regard  to 
said  land,  until  such  forfeiture  or  abandon- 
ment shall  have  taken  place."  Of  the  Ware 
lot,  comprising  about  16%  acres,  from  one- 
third  to  one-half  is  low  and  swampy.  This 
j>art  could  be  used  and  Improved  for  build- 
ings or  for  any  purpose  requiring  a  firm,  dry 
field,  only  at  large  expense.  Of  the  remain- 
der, a  part  is  thinly  wooded  in  places,  with 
small  trees,  growing  near  together,  and  In 
other  places  with  large  trees,  detached  or  in 
small  groves,  and  a  part  is  pasture,  with  a 
poor  growth  of  grass  and  small  shrubs.  "The 
defendant  deems  It  important  for  the  health 
and  enjoyment  of  the  pupils  of  the  academy, 
and  essential  for  the  maintenance  of  the 
academy  and  the  successful  accomplishment 
of  its  purposes,  that  the  grounds  of  the  acad- 


emy should  furnish  ample  opportunity  for 
recreation  in  the  open  air,  and  that  the  pu- 
pils should  have  at  least  all  the  open  space 
now  furnished  by  the  academy  grounds  for 
exercise  and  recreation,  and  the  academy  de- 
sires to  keep  at  least  the  whole  area  of  these 
fields  for  such  use.  The  defendant  also 
deems  it  Important  for  the  interests  of  the 
academy  maintained  by  it,  and  the  successful 
accomplishment  of  Its  purposes,  that  the 
school  buildings  and  grounds  should  be  pro- 
tected against  the  close  proximity  of  other 
buildings,  and  against  the  possible  use  of 
land  near  the  academy  for  purposes  detri- 
mental to  the  academy.  In  the  judgment  of 
the  defendant's  officers,  all  of  the  land  then 
and  now  owned  by  it,  as  shown  on  the  plan, 
was  and  is  required  for  these  purposes.  The 
pupils  do  in  fact  constantly  use  the  unim- 
proved parts  of  the  fields  above  referred  to 
as  recreation  grounds,  walking  and  roaming 
over  them,  playing  games  that  do  not  require 
the  ground  to  be  Improved  or  laid  out,  and 
going  into  the  swampy  part  for  amusement, 
and  in  the  winter  for  some  rough  skating.  It 
has  always  been  the  purpose  of  the  defend- 
ant, since  their  acquisition,  that  such  use 
should  be  made  of  the  fields." 

We  have  no  doubt,  upon  the  facts  agreed, 
that  the  officers  of  the  defendant  corporation,  I 
in  good  faith,  are  occupying  and  intending  to  { 
occupy  this  real  estate  In  a  way  which  they 
deem  directly  promotive  of  the  purposes  for 
which  the  defendant  was  incorporated.  In 
view  of  the  location  of  this  academy,  the 
number  of  its  students,  and  the  kind  of  edu- 
cational work  which  it  was  intended  to  do, 
we  cannot  say  that  the  occupation  of  these 
three  lots  in  the  manner  described,  with  a 
view  to  the  direct  effect,  in  a  broad  way,  up- 
on the  education  of  the  scholars,  is  so  unrea- 
sonable as  to  be  forbidden  to  the  trustees  un- 
der the  law.  The  amount  of  land  so  held 
and  used  is  considerable,  and,  if  the  corpora- 
tion was  limited  by  strict  necessity,  less 
would  be  sufficient;  but  It  properly  may  avail 
itself  of  opportunities  to  provide  liberally  for 
the  physical  training,  and  the  social,  moral, 
and  esthetic  advancement  of  the  pupils  who 
are  intrusted  to  its  charge.  The  justice  of 
the  superior  court  was  authorized  by  the  par- 
ties to  draw  proper  inferences  of  fact,  and 
we  are  of  opinion  that  he  was  well  warranted 
in  finding  that  the  property  was  occupied  for 
the  purposes  for  which  the  defendant  was  in- 
corporated, within  the  meaning  of  the  stat- 
ute relative  to  exemption  from  taxation.  The 
incidental  uses  which  have  been  made  of  the 
barn  and  shed  and  stables  connected  with 
the  dwelling  houses  do  not  deprive  the  prop- 
erty of  its  exemption  from  taxation.  These 
uses  are  like  those  which  were  held  permissi- 
ble, in  connection  with  other  uses  for  educa- 
tional purposes,  in  Trustees  of  Wesleyan 
Academy  v.  Wllbraham,  99  Mass.  599,  and  in 
Mt  Hermon  Boys'  School  v.  GUI,  145  Mass. 
139,  13  N.  E.  354. 

Judgment  affirmed. 
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CONVERSE  T.   UNITED   SHOE  MACHIN- 
ERY CO.  et  at 
(Supreme  Judicial   Court  of  Massachusetts. 
Suffolk.    April  1,  1904.) 

CORPORATIONS— CONSPIRACY  TO  INJURS— RfQHT 
Or  STOCKHOLDER  TO   SUE. 

1.  An  action  at  law  cannot  be  maintained  by 
a  stockholder  of  a  corporation  for  conspiracy 
to  injure  and  ruin  the  corporation. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Action  by  one  Converse  against  the  United 
Shoe  Machinery  Company  and  others.  From 
a  judgment  -for  defendants,  plaintiff  appeals. 
Affirmed. 

Whipple,  Sears  &  Ogden,  for  plaintiff.  O. 
A.  Hight,  for  defendants. 

KNOWLTON,  C.  J.  This  Is  an  action  at 
law  brought  against  the  defendant  corpora- 
tion and  the  three  other  defendants,  who 
were  sued  personally,  for  conspiring  to  injure 
and  ruin  another  corporation,  the  Guddu  Sons 
Metal  Fastening  Company,  in  which  the 
plaintiff  is  a  rftockholder.  The  averments  of 
the  declaration  are,  In  substance,  that  the 
three  personal  defendants  "conceived  a  plan 
of  acquiring,  by  purchase  or  otherwise,  the 
control  of  said  Guddu  Sons  Metal  Fastening 
Company,  and  of  absorbing  its  rights,  pat- 
ents, and  other  property  into  the  said  United 
Shoe  Machinery  Company,  of  which  they 
were  officers  and  directors,"  and  that  after- 
wards, combining  and  conspiring  with  the 
defendant  corporation  to  injure  the  »-operty 
of  the  other  corporation,  they  acquired  a  ma- 
jority of  the  stock  of  this  other  corporation, 
and  elected  themselves  directors  and  officers 
thereof,  and,  as  such  officers  and  directors, 
were  guilty  of  various  misfeasances  in  the 
control  and  management  of  the  corporation, 
greatly  to  the  injury  and  damage  thereof, 
and  of  the  plaintiff's  share  and  Interest  there- 
in. Each  of  the  defendants  demurred  to  the 
declaration,  and  the  case  Is  before  us  on  the 
plaintiff's  appeal  from  a  Judgment  for  the  de- 
fendant, founded  on  an  order  sustaining  the 
demurrer.  Numerous  grounds  of  demurrer 
are  stated,  several  of  which  we  need  not 
consider. 

The  defendants  contend  that  the  declara- 
tion is  vague  and  Indefinite,  and  that  it  does 
not  set  forth  with  sufficient  certainty  the 
cause  of  action  relied  on.  We  will  not  stop 
to  consider  this  part  of  the  demurrer,  for, 
if  It  is  overruled,  there  are  other  particulars 
in  which  the  case  stated  fails  to  show  a 
ground  of  recovery.  All  the  wrongs  done  or 
Intended,  set  out  in  the  declaration,  are 
wrongs  against  the  corporation  in  which  the 
plaintiff  is  a  stockholder,  and,  except  through 
the  corporation,  they  have  no  relation  to  the 
plaintiff.  She  was  not  affected  by  the  de- 
fendants' conduct,  except  as  every  other 
stockholder  was  affected.  Against  her  as  an 
individual    there   was   no    conspiracy,   and 


against  her  as  an  individual  no  wrong  was 
done  directly.  There  la  no  direct  legal  priv- 
ity between  her,  individually  or  as  a  stock- 
holder, and  these  defendants.  She  has  an 
Interest  in  the  corporation,  and  in  the  conduct 
of  its  officers  affecting  its  property;  but  this 
interest  in  the  transactions  of  the  officers  is 
not  legal,  but  equitable,  and  it  cannot  be 
made  the  foundation  of  an  action  at  law 
against  the  officers.  That  an  action  at  law 
cannot  be  maintained  in  a  case  of  this  kind 
was  clearly'  shown  by  Chief  Justice  Shaw  in 
Smith  v.  Kurd,  12  Mete.  371,  46  Am.  Dec 
690.  The  plaintiff  must  find  her  remedy  for 
such  a  wrong  through  a  suit  by  the  corpora- 
tion or  through  a  bill  In  equity,  if  she  is 
unable  to  induce  action  of  the  corporation 
or  Its  officers  for  the  benefit  of  stockholders. 
Peabody  v.  Flint,  6  Allen,  62;  Brewer  v. 
Boston  Theatre  Company,  104  Mass.  878; 
Dunphy  v.  Traveller  Newspaper  Association, 
146  Mass.  495,  16  N.  E.  426;  Richardson  v. 
Clinton  Wall  Trunk  Company,  181  Mass.  580, 
64  N.  E.  400;  Allen  v.  Curtis,  26  Conn.  456; 
Conway  v.  Halsey,  44  N.  J.  Law,  462;  Ritchie 
v.  McMullen,  79  Fed.  522,  25  C.  a  A.  50. 
The  averment  of  conspiracy  adds  nothing,  in 
legal  effect,  to  the  other  averments  of  .the 
declaration.  Parker  v.  Huntington,  2  Gray, 
124-127;  May  v.  Wood,  172  Mass.  11,  51  N. 
E.  191. 
Judgment  affirmed. 

(185  Man.  424) 
NATIONAL  BANK  OF  THE  REPUBLIC  T. 
DELANO  et  al. 

(Supreme  Judicial   Court  of   Massachusetts. 
Suffolk.    April  1,  1004.) 

ROTES— JOINT    MAKER—  HUSBAND    AND    WOT— 
•  NOTE  TO  HUSBAND— VALIDITY  OF  CONTRACT. 

1.  Pub.  St  1882,  c.  77,  I  15,  providing  that 
every  person  becoming  a  party  to  a  note  by 
signature  in  blank  on  the  back  thereof  should 
be  entitled  to  notice  of  nonpayment,  the  same  as 
an  indorser,  did  not  render  one  who  so  signed  s 
note  before  it  was  delivered  and  took  effect  as  a 
binding  contract  liable  other  than  as  a  joist 
maker. 

2.  A  wife  cannot  become  liable  to  her  husband 
on  a  note,  whether  her  relation  to  it  is  that  of 
a  maker  or  indorser. 

3.  Where  one  signs  a  note  on  the  back  in  pur- 
suance of  a  previous  agreement,  he  is  a  joint 
maker,  and  not  an  indorser,  even  though  the 
note  had  taken  effect  prior  to  his  signature. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Robt  R.  Bishop,  Judge. 

Action  by  the  National  Bank  of  the  Repub- 
lic against  Mrs.  Lizzie  Delano  and  another. 
Verdict  for  defendants,  and  plaintiff  brings 
exceptions.    Exceptions  overruled. 

Charles  H.  Sprague,  for  plaintiff.  8.  L. 
Whipple  and  J.  B.  Crawford,  for  defendants. 

KNOWLTON,  a  J.  The  exceptions  in  this 
case  relate  to  5  of  the  16  promissory  notes 
on  which  the  suit  was  brought  These 
notes,  bearing  date  November  13,  1897,  were 


1 S.  Bm  Bills  and  Notes,  vol.  1,  Cut.  Die  I  Ms. 
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signed  by  0.  R.  Delano,  were  payable  to  the 
order  of  George  S.  Delano,  and  on  the  back 
of  each  appeared  the  following  indorse- 
ments: "Mrs.  Lizzie  Delano.  Pay  to  the  or- 
der of  National  Bank  of  the  Republic,  Bos- 
ton, Mass.  George  S.  Delano."  The  payee 
and  the  defendant  were  husband  and  wife, 
and  the  maker  of  the  notes  was  their  son. 
The  notes  were  given  by  the  son  to  the  fa- 
ther In  payment  for  a  three-eighths  interest 
in  his  business,  in  connection  with  the  forma- 
tion of  a  partnership  between  them.  Ac- 
cording to  the  testimony  of  the  defendant, 
she  signed  them  before  they  were  signed  by 
her  son.  According  to  the  testimony  of  her 
husband,  she  brought  them  to  him  with  his 
son's  signature  upon  them,  and  gave  them 
to  bim  while  he  was  eating  his  dinner,  and 
be  put  them  into  his  pocket  and  kept  them 
until  the  meal  was  over,  when  he  asked  her 
to  sign  them,  and  she  immediately  affixed 
her  signature. 

The  exception  Is  to  the  direction  of  a  ver- 
dict for  the  defendant  on  the  ground  that 
she  was  a  joint  maker  of  these  notes  run- 
ning to  her  husband,  and  that  her  contract 
was  void.  If  she  signed  before  the  notes 
were  delivered  and  took  effect  as  binding 
contracts,  she  was  a  joint  maker,  under  the 
law  of  Massachusetts  in  force  when  the 
notes  were  made.  Union  Bank  v.  Willis,  8 
Mete.  504,  41  Am.  Dec.  641;  Bryant  v.  East- 
man, 7  Oush.  Ill;  Pearson  v.  Stoddard,  9 
Qray,  199;  Richardson  v.  Boynton,  12  Allen, 
138,  90  Am.  Dec.  141.  See  Rev.  Laws,  c.  73, 
S  81.  St  1874,  p.  463,  c.  404  (Pub.  St.  1882, 
c.  77,  i  15),  which  required  demand  and  no- 
tice to  hold  parties  signing  in  that  way,  still 
left  their  promise  that  of  joint  makers. 
State  Street  Trust  Company  v.  Owen,  162 
Mass.  156-160,  38  N.  E.  433;  Mulcare  v. 
Welch,  160  Mass.  58,  35  N.  E.  97;  Legg  v. 
Yinal,  165  Mass.  555,  43  N.  E.  518;  Brooks  v. 
Stackpole,  168  Mass.  537,  47  N.  E.  419.  A 
promissory  note  made  by  a  husband  to  bis 
wife,  or  by  a  wife  to  her  husband,  is  abso- 
lutely void;  and  the  same  rule  applies  to  a 
contract  of  indorsement  and  to  any  other 
contract  purporting  to  create  a  liability  up- 
on a  note.  Fowle  v.  Torrey,  135  Mass.  93; 
Roby  v.  Phelon,  118  Mass.  541;  Browning  v. 
Carson,  163  Mass.  255,  39  N.  E.  1037;  Nation- 
al Granite  Company  v.  Whlcher,  173  Mass. 
517,  53  N.  E.  1004,  73  Am.  St.  Rep.  317. 

These  principles  are  sufficient  to  sustain 
tbe  ruling  and  dispose  of  the  case,  unless  the 
evidence  of  the  husband  that  he  had  the 
notes  in  his  possession  a  short  time  before 
the  defendant  signed  them  makes  a  differ- 
ence. If  her  signing  was  in  pursuance  of  a 
previous  agreement  she  would  be  a  joint 
maker,  even  though  the  notes  had  taken  ef- 
fect before  she  signed.  Hawkes  v.  Phillips, 
7  Gray,  284;  Moles  v.  Bird,  11  Mass.  436,  6 
Am.  Dec.  179.  If  she  signed  after  tbe  notes 
bad  taken  effect  her  contract,  whether  of 
guaranty,  or  of  whatever  kind  that  purport- 
ed to  create  a  legal  obligation,  was  still  a 


contract  with  her  husband,  made  upon  notes 
held  by  him  as  owner,  and  It  was  void,  as 
it  would  have  been  if  she  had  signed  as  a 
maker  or  indorser.  Chapman  v.  Kellogg, 
102  Mass.  246;  Abbott  v.  Winchester,  105 
Mass.  115.  In  every  possible  aspect  of  the 
evidence,  the  contract  of  tbe  defendant 
which  appears  upon  the  note  was  a  contract 
with  her  husband,  and  waB  therefore  void. 
Exceptions  overruled. 


(188  Mast.  Ml) 

ROTH  v.  ADAMS  et  at 

RAND  et  al.  v.  SAME. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    April  1,  1904.) 

LANDLORD  AND  TENANT—  DUTIES  OF  LANDLORD 
— BEPAIBS— BREACH  OP  COVENANT— EVICTION 
— IMPLIED  WARRANTIES— GUARANTY  OF  BENT 
— BREACH— APPEAL— WAIVES  OF  OBJECTIONS. 

1.  A  guaranty  of  payment  of  rent,  under  seal, 
importB  a  consideration,  sufficient  to  support  it 
as  a  binding  agreement,  whether  executed  con- 
currently with  or  after  the  signing  of  the  lease. 

2.  Where  a  guaranty  of  payment  of  rent  con- 
tains no  requirement  that  the  lessor  should  ob- 
tain judgment  against  the  lessee  as  a  condition 
precedent  to  the  guarantor's  being  called  on  to 
make  payment,  no  such  requirement  is  implied, 
and  a  failure  of  tbe  guarantor  to  pay  the  rent 
when  due  is  a  breach  of  his  covenant,  and  a 
cause  of  action  in  favor  of  the  lessor  at  once 
accrues  against  him. 

3.  Where,  under  the  terms  of  a  guaranty  of 
payment  of  rent,  it  was  the  duty  of  the  guar- 
antor to  ascertain  whether  the  lessee  had  kept 
his  covenants  with  the  lessor  or  her  represen- 
tatives, neither  she  nor  they  were  required  to 
give  notice  of  the  lessee's  default  before  bring- 
ing suit  against  the  guarantor. 

4.  The  fact  that  a  lessor  permitted  a  portion 
of  tbe  premises  which  remained  in  her  posses- 
sion and  control  to  fall  into  a  state  of  decay,  to 
the  personal  annoyance  of  the  lessee,  does  not 
necessarily  prove  such  an  interference  with  the 
lessee's  occupancy  of  the  demised  premises  as 
to  amount  to  either  an  eviction  or  breach  of  tbe 
covenant  for  quiet  enjoyment. 

5.  In  the  absence  of  fraud  or  concealment  by 
the  lessor  of  tbe  condition  of  the  estate  at  the 
date  of  the  lease,  ibe  rule  of  caveat  emptor  ap- 
plies, for  there  is  no  implied  warranty  on  the 
part  of  the  landlord  that  the  premises  are  ten- 
an  table,  or  even  reasonably  suitable  for  occupa- 
tion. 

C.  Unless  tbe  landlord  agrees  in  the  lease  to 
make  repairs  or  remedy  defects,  decay  and  dilapi- 
dation of  the  buildings  are  no  defense  to  an  ac- 
tion for  the  accruing  rent  against  either  the  ten- 
ant or  a  guarantor  of  the  rent. 

7.  Exceptions  abandoned  by  plaintiff  in  argu- 
ment if  one  defendant  should  be  held  liable  are 
treated  as  waived,  such  defendant  being  held 
liable. 

Exceptions  from  Superior  Court,  Suffolk 
County;   Henry  N.  Sheldon,  Judge. 

Separate  actions  of  contract  by  Bridget 
Roth  and  by  Arnold  A.  Rand  and  others, 
executors,  against  Roland  M.  Adams,  lessee, 
and  Charles  S.  Hall,  bis  guarantor.  In  the 
superior  court  plaintiffs  excepted  to  a  ruling 
that  a  lessee  and  guarantor  could  not  be  pur- 
sued in  the  same  action,  and  defendant  Hall 

IT  6.  See  Landlord  and  Tenant,  vol.  22,  Cant  Dig. 
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excepted  to  a  verdict  for  plaintiffs  against 
him.    Exceptions  overruled. 

Henry  F.  Naphen,  Walter  A.  Bute,  and 
Charles  H.  Morris,  for  plaintiffs.  J.  W. 
Pickering,  for  defendant  Clias.  S.  Hall. 

BRALEY,  J.  The  short  form  of  guaranty 
written  on  the  lease  follows  the  language  of 
a  similar  contract  construed  in  Sartwell  v. 
Humphrey,  130  Mass.  396,  and  the  nature  of 
the  undertaking  of  the  defendants  is  clearly 
and  precisely  expressed.  Being  an  instru- 
ment under  seal,  a  consideration  is  presum- 
ed, and  is  sufficient  to  support  it  as  a  bind- 
ing agreement,  whether  executed  concurrent- 
ly with  or  at  a  time  subsequent  to  the  sign- 
ing of  the  lease.  Hayes  v.  Kyle,  8  Allen, 
300,  301.  By  its  stipulations  the  punctual 
performance  on  the  part  of  the  lessee  of  the 
covenants  of  the  lease  was  guarantied.  It  is 
not  contended  that  the  executors,  or  their  tes- 
tatrix in  her  lifetime,  designedly  allowed  the 
rent  to  become  in  arrears  in  order  to  favor 
the  lessee,  the  principal  debtor,  to  the  in- 
jury of  the  guarantor;  and  a  failure  by  him 
to  pay  the  rent  reserved  at  the  time  when  It 
became  due  and  payable  would  be  a  breach 
of  his  covenant,  and  a  cause  of  action  would 
at  once  accrue  to  the  lessor  against  the  de- 
fendant No  limitation  of  the  nature  now 
suggested  by  him  is  expressed  in  the  con- 
tract, and,  while  he  might  have  made  his 
promise  to  pay  contingent  on  the  failure  of 
his  principal  to  pay  any  Judgment  the  lessor 
might  recover  If  he  failed  to  keep  this  cove- 
nant, It  is  a  sufficient  answer  to  say  that  he 
did  not  do  so,  but  was  content  to  make  his 
liability  unconditional  and  absolute. 

If  there  was  no  express  requirement  in  the 
contract  of  guaranty  that  the  lessor  should 
first  obtain  judgment  for  the  rent  against 
the  lessee  as  a  condition  precedent  to  his 
being  called  upon  to  make  payment,  none  is 
to  be  read  into  it  by  implication,  and  it  must 
be  construed  like  any  written  agreement, 
where  the  parties  have  seen  fit  clearly  to 
.state  the  extent  of  an  obligation  by  which 
they  are  severally  to  be  bound.  Under  its 
terms  it  became  the  duty  of  the  defendant 
to  ascertain  whether  the  lessee  had  kept  his 
covenants  with  the  plaintiff,  or  her  repre- 
sentatives, and  neither  she  nor  they  were  re- 
quired first  to  give  notice  of  this  default  of 
the  lessee  before  bringing  suit  against  the 
defendant.  Welch  v.  Walsh,  177  Mass.  555, 
59  N.  E.  440. 

No  discussion  of  the  joinder  of  both  as 
parties  defendant  In  this  case  Is  called  for, 
as  the  plaintiffs  at  the  trial,  under  a  ruling 
sufficiently  favorable  to  the  defendant,  and 
made  at  his  request,  were  compelled  to 
elect  between  them,  and  made  their  election 
to  pursue  him  alone. 

In  the  next  question  presented  by  the  de- 
fendant's exceptions  he  contends  that  the  evi- 
dence offered  by  him  that  the  board  of 
health  bad  condemned  a  portion  of  the  prem- 


ises as  dangerous,  and  unfit  for  habitation, 
was  wrongly  excluded,  because  such  con- 
demnation amounted  to  an  eviction  by  the 
lessor,  which  would  either  suspend  payment 
of  the  rent  or  Justify  their  abandonment  by 
the  lessee.  Independently  of  the  facts  that 
the  tenant  took  the  leasehold  estate  whether 
it  included  the  brick  building  'alone  or  in 
addition  the  wooden  building  and  ell,  as  he 
found  It,  that  he  agreed  to  keep  the  premises 
in  repair,  that  no  substantial  change  of  con- 
dition had  taken  place  during  his  tenancy, 
and  that  he  left  solely  because  his  business 
had  declined  and  trade  had  followed  his 
former  customers  to  other  localities,  it  is  not 
shown  that  the  lessor  or  her  representatives 
had  interfered  with  the  tenant's  estate  In 
such  a  manner  as  to  exclude  him  from,  or 
permanently  deprive  him  of,  its  full  use  and 
enjoyment  as  it  existed  at  the  date  of  the 
demise.  Skally  v.  Shute,  132  Mass.  387; 
Smith  v.  McEnany,  170  Mass.  76,  48  N.  E. 
781,  64  Am.  St.  Rep.  272.  If,  upon  conflict- 
ing testimony,  the  Jury  could  have  found 
that  the  wooden  building  and  ell  remained 
In  the  possession  of  the  lessor,  although  she 
|  permitted  them  to  fall  Into  a  state  of  decay, 
|  to  the  personal  annoyance  of  the  lessee,  this 
:  does  not  necessarily  prove  such  an  'inter- 
I  ference  with  his  occupancy  of  the  demised 
|  premises  as  to  amount  to  either  an  eviction 
|  or  a  breach  of  the  covenant  for  quiet  en- 
!  joyment;  at  least  where  the  tenant  still  con- 
tinues in  possession  and  use  of  them.  In- 
ternational Trust  Co.  v.  Schumann,  158  Mass. 
291,  33  N.  E.  509.  Besides,  his  offer  of  proof 
contained  no  attempt  to  show  any  fraud  or 
concealment  by  the  lessor  of  the  condition 
of  the  estate  at  the  date  of  the  lease,  and  the 
tenant  took  the  premises  as  he  found  them, 
for  there  is  no  warranty  implied  in  law  on 
the  part  of  the  landlord  that  they  are  tenant- 
able,  or  even  reasonably  suitable  for  occupa- 
tion, and  the  rule  of  caveat  emptor  applies. 
Stevens  v.  Pierce,  151  Mass.  207,  23  N.  B. 
1006;  Bertie  v.  Flagg,  161  Masa  504,  37  N. 
E.  572.  But  by  the  provisions  of  the  lease 
the  landlord  entered  into  no  contract  to  make 
any  repairs  that  might  be  needed,  or  to  rem- 
edy defects  that  might  arise  during  the  ten- 
ancy of  the  lessee,  and,  unless  such  an 
agreement  is  found,  the  decay  and  dilapida- 
tion of  the  buildings  would  not  be  a  defense 
to  an  action  for  the  rent  as  it  accrued.  Fos- 
ter v.  Peyser,  9  Cush.  242,  248,  57  Am.  Dec. 
43;  Welles  v.  Castles,  3  Gray,  232,  235; 
Szathmary  v.  Adams,  166  Mass.  145,  44  N. 
E.  124.  Such  a  defense  is  equally  ineffectual 
by  a  guarantor  who,  for  the  purpose  of  per- 
forming this  covenant,  by  his  contract,  stands 
in  place  of  the  tenant  and  the  collateral  un- 
dertaking is  as  broad  as  the  terms  of  the 
contract  guarantied.  Clark'  v.  Gordon,  121 
Mass.  330;  Warren  v.  Lyons,  152  Mass.  310, 
25  N.  E.  721,  9  L.  R.  A.  353. 

This  discussion  of  the  principles  of  law  In- 
volved in  the  case  covers  all  that  is  necessary 
to  be  said,  as  the  rulings  requested  and  re- 
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fused  stated  in  different  ways  the  legal  prop- 
ositions already  considered.  No  error  of  law 
appears,  and,  as  the  plaintiff's  exceptions 
-were  abandoned  at  the  argument  if  the  de- 
fendant was  held  liable  for  the  rent,  we  treat 
them  as  waived,  and  the  order  must  be: 
Exceptions  overruled. 


(186  Mass.  448) 

CITX  OF  CAMBRIDGE  ▼.  JOHN  O.  DOW 
CO. 

(Supreme   Judicial   Court  of  Massachusetts. 
Middlesex.    April  4,  1904.) 

PUBLIC  HEALTH  -  -MELTING  AND  RENDERING  ES- 
TABLISHMENT—INJUNCTION— JURISDIC- 
TION OF  8UPBEME  JUDICIAL  COURT. 

1.  Rev.  Laws,  c.  159,  g  1,  provides  that  the 
Supreme  Judicial  Court  and  the  superior  court 
shall  have  original  jurisdiction  of  all  cases 
cognizable  under  the  general  principles  of  eq- 
uity jurisprudence,  and  section  2  gives  to  the 
Supreme  Judicial  Court  original  jurisdiction  in 
equity  of  all  cases  cognizable  under  the  provi- 
sions of  the  state  statutes,  and  which  are  not 
within  the  jurisdiction  conferred  by  the  pre- 
ceding section,  etc.  Chapter  75,  §  141,  provides 
that  the  Supreme  Judicial  Court  or  the  superior 
court  shall  have  jurisdiction  in  equity,  upon  the 
application  of  the  board  of  health  of  a  city  or 
town,  to  enforce  such  board's  orders.  Section 
108  provides  that  whoever  uses  a  building  for 
a  melting  or  rendering  establishment,  without 
first  obtaining  the  written  consent  ot  the  mayor 
and  aldermen,  etc.,  and  a  board  of  health,  if 
any,  shall  forfeit  a  certain  sum  for  each  month, 
etc.,  the  provision  not  to  apply  to  premises  so 
occupied  on  May  8,  1871.  Section  110  gives  the 
superior  court  jurisdiction  in  equity  to  restrain 
the  occupancy,  etc.,  of  any  building  for  such 
purposes.  Section  111,  as  originally  enacted  in 
St  1901,  p.  86,  c  134.  provided  that  any  per- 
son, etc.,  engaged  in  killing  horses,  or  In  the 
rendering  of  horses  or  other  animals,"  should 
make  application  to  the  board  of  health  for  a 
license.  In  the  Revised  Laws  this  was  changed 
to  read,  "killing  horses  or  in  the  carrying  on  of 
a  melting  or  rendering  establishment,  etc.,  but 
the  rest  of  the  section  retains  the  language  of 
the  statute  of  1901,  and  Bhows  that  the  section 
was  intended  to  apply  to  a  melting  and  render- 
ing establishment  used  in  connection  with  dead 
horses  or  other  large  animals.  The  remedy  for 
violating  section  111  is  a  fine  or  imprisonment. 
Held,  that  the  Supreme  Judicial  Court  had  no 
jurisdiction  of  a  bill  by  a  city,  having  a  board 
of  health,  to  enjoin  a  melting  and  rendering  es- 
tablishment carried  on  since  1860,  without  a  li- 
cer,  -\  in  which  horses  were  never  killed,  and 
neither  horses  nor  other  dead  animals  rendered, 
it  not  appearing  that  the  board  of  health  had 
passed  a  general  or  special  order  applicable  to 
the  case. 

Case  Reserved  from  Supreme  Court,  Mid- 
dlesex County;  Jas.  M.  Morton,  Judge. 

Suit  by  the  City  of  Cambridge  against  the 
John  C.  Dow  Company.  Reserved  on  bill 
and  answer.    Bill  dismissed. 

Gilbert  A.  A.  Pevey,  City  Sol.,  for  plaintiff. 
Geo.  L.  Mayberry,  for  defendant 

LATHROP,  J.  This  Is  a  bill  in  equity  in 
which  the  plaintiff  seeks  to  have  the  de- 
fendant restrained  by  injunction  from  carry- 
ing on  the  business  of  melting  and  rendering 
An  certain  land  in  Cambridge.  The  case 
comes  before  us  on  the  bill  and  answer.    From 


these  it  appears  that  when  the  bill  was  filed 
the  defendant  'was  carrying  on,  and  had  car- 
ried on  continuously  since  1860,  in  Cambridge,  - 
without  a  license,  the  business  of  melting  and 
rendering  of  grease  and  tallow,  and  making 
food  for  fowls  from  oyster  and  other  sea 
shells;  bat  that  the  defendant  never  killed 
horses,  and  never  did  any  rendering  of  horses 
or  other  dead  animals,  and  never  had  used 
or  required  in  its  business  trucks  or  wagons 
for  the  removal  of  dead  animals.  There  was 
a  board  of  health  in  Cambridge. 

The  principal  question  is  whether  the  court 
has  original  jurisdiction  in  the  matter.  The 
court  undoubtedly  has  jurisdiction  to  restrain 
a  nuisance,  but  there  is  nothing  in  this  bill 
to  show  that  the  trade  carried  on  by  the  de- 
fendant is  a  nuisance,  or  that  the  board  of 
health,  under  the  powers  given  it  by  law,  has 
passed  any  general  or  special  order  applica- 
ble to  the  case,  and  Rev.  Laws,  c.  75,  g  141, 
do  not  apply.  The  court  also  has  power, 
aside  from  its  general  jurisdiction,  when  such 
power  is  given  it  by  statute. 

The  plaintiff  refers  in  his  brief  to  Rev. 
Laws,  c.  75,  gf  73,  110,  but  these  sections 
confer  Jurisdiction  upon  the  superior  court, 
and  have  no  reference  to  this  court.  Nor  is 
there  anything  in  Rev.  Laws,  c.  159,  §§  1,  2, 
which  affects  this  case.  Section  1  of  this 
chapter  gives  to  both  courts  "original  and 
concurrent  jurisdiction  in  equity  in  all  cases 
and  matters  of  equity  which  are  cognizable 
under  the  general  principles  of  equity  Juris- 
prudence." Section  2  gives  to  the  Supreme 
Judicial  Court  "original  and  exclusive  juris- 
diction in  equity  of  all  cases  and  matters  of 
equity  which  are  cognizable  under  the  provi- 
sions of  any  statute,  and  are  not  within  the 
jurisdiction  conferred  by  the  provisions  of 
the  preceding  section,  unless  a  different  pro- 
vision Is  made;  and  the  superior  court  shall 
have  like  original  and  exclusive,  or  like  orig- 
inal and  concurrent,  jurisdiction  only  if  the 
statute  so  provides."  The  case  presented  by 
the  bill  might  come  within  Rev.  Laws,  c.  75, 
g  108,  and  the  Jurisdiction  would  be  in  the 
superior  court,  under  section  110,  but  for  the 
provision  in  section  108  that  "the  provisions 
of  the  section  shall  not  apply  to  any  building 
or  premises  which  were  occupied  or  used  for 
such  trades  or  occupations"  on  May  8,  1871. 

The  plaintiff  further  contends  that  the  case 
comes  within  Rev.  Laws,  c.  75,  g  111,  and 
that  section  108  relates  to  places,  and  sec- 
tion 111  to  persons.  But  section  108  applies 
to  persons  as  much  as  section  111.  By  its 
terms,  "Whoever  occupies  or  uses  a  building 
for  carrying  on  therein  the  business  of  slaugh- 
tering cattle,  sheep  or  other  animals,  or  for  a 
melting  or  rendering  establishment,"  etc., 
without  first  obtaining  permission  of  certain 
boards  named,  shall  pay  a  certain  penalty. 
Then  follows  the  provision  already  cited  as 
to  buildings.  Section  111  Is  taken  from  St 
1901,  p.  86,  c.  134,  which  begail  as  follows: 
"Any  person,  firm  or  corporation  engaged  or 
desiring  to  engage  in  the  business  of  killing 
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hones,  or  in  the  rendering  of  horses  or  other 
animals,  shall  *  •  *  make  application  to 
the  board  of  health  of  the  city  or  town  where 
the  business  is  to  be  conducted,  for  a  license 
to  carry  it  on."  The  language  of  the  first 
part  of  this  section  was  changed  by  the 
joint  special  committee,  on  the  consolidating 
and  arranging  of  the  Public  Statutes,  so 
as  to  read:  "A  person,  partnership  or  corpora- 
tion engaged  In  or  desiring  to  engage  in  the 
business  of  killing  horses,  or  In  the  carrying 
on  of  a  melting  or  rendering  establishment," 
etc.,  and  in  this  form  the  Legislature  enacted 
the  law.  It  may  well  be  doubted,  however, 
whether  any  change  In  the  law  was  con- 
templated either  by  the  committee  or  the 
Legislature,  or  whether  any  change  was  in 
fact  made.  The  rest  of  the  section,  which 
retains  the  language  of  the  Statutes  of  1901, 
shows  that  the  section  has  no  application  to 
an  establishment  such  as  the  defendant  was 
carrying  on,  but  was  Intended  to  apply  to  a 
melting  and  rendering  establishment  used  in 
connection  with  dead  horses  or  other  large 
animals.  Thus,  before  granting  a  license,  the 
board  of  health  must  be  "satisfied  that  the 
applicants  have  a  suitable  building  sod  plant 
In  a  situation  approved  by  said  board,  and 
that  they  have  suitable  trucks  or  wagons  for 
the  removal  of  dead  animals."  The  board 
of  health  is  also  required  to  notify  the  board 
of  cattle  commissioners  of  the  granting  of 
any  such  license.  The  licensees  are  required 
to  report  to  the  board  of  cattle  commission- 
ers every  animal  received  by  them  which  is 
found  to  be  infected  with  a  contagious  dis- 
ease. There  is  also  this  further  provision: 
"No  unlicensed  person  shall  carry  on  the 
business  of  killing  horses  or  of  melting  and 
rendering."  It  seems  to  us  reasonably  clear 
that  "melting  and  rendering"  refers  to  horses 
or  other  large  animals  whose  bodies  are 
received  before  they  are  dismembered,  and 
that  other  kinds  of  melting  and  rendering 
were  supposed  to  be  covered  by  section  108. 
However  this  may  be,  the  remedy  provided 
for  a  violation  of  the  section  is  a  fine  or  im- 
prisonment, and  nothing  is  said  as  to  any 
other  judicial  remedy. 

As  the  plaintiff  has  not  brought  the  case 
within  the  general  equity  jurisdiction  of 
the  court,  or  within  any  statute  giving  this 
court  jurisdiction,  the  order  must  be: 

Bill  dismissed. 


(188  Mass.  480) 

WILSON  v.  MTJLLONBY. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    April  2,  1904.) 

EVIDENCE— WRITTEN  CONTRACTS— VARIANCE  BY 
PABOI/— MORTGAGES—  REDEMPTION— CON- 
DITIONS— STRICT  PERFORMANCE. 

1.  The  rule  that  parol  evidence  is  not  admis- 
sible to  vary  the  terms  of  a  written  contract 
does  not  apply  to  third  persons  who  are  not 
parties  to  the  contract. 

f  L  See  Evldanee,  vol.  20,  Cent  Die.  i  WW. 


2.  On  a  bill  in  equity  to  redeem  a  mortgage, 
the  fact  that  strict  performance  of  the  condi- 
tions agreed  upon  has  not  been  had  is  no  de- 
fense. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty; Chas.  U.  Bell,  Judge. 

Bill  in  equity  by  John  O.  Wilson  against 
John  D.  Mulloney.  From  a  decree  for  plain- 
tiff, defendant  appeals.    Affirmed. 

James  P.  Barlow  and  John  D.  Mulloney, 
for  appellant  Joseph  A.  Harris,  for  appel- 
lee. 

LATHROP,  J.  This  is  a  bill  to  equity, 
filed  in  the  superior  court,  against  the  as- 
signee of  the  Smith  &  Gardiner  Supply  Com- 
pany, to  restrain  the  foreclosure  of  a  mort- 
gage given  to  the  plaintiff  by  the  Automatic 
Time  Stamp  &  Register  Company,  and  as- 
signed by  him  as  collateral  security  to  the 
Smith  &  Gardiner  Supply  Company.  The 
plaintiff  also  sought  by  the  bill  to  redeem  the 
mortgage  so  assigned,  and  on  payment  of 
the  amount  due  to  have  the  mortgage  reas- 
signed to  blm.  The  case  was  sent  to  a  mas- 
ter, and  it  appears  from  his  report  that  In 
March,  1890,  the  Automatic  Time  Stamp  & 
Register  Company,  hereinafter  called  the 
"Stomp  Company,"  a  manufacturer  of  cer- 
tain patented  devices  for  stamping  letters 
and  other  papers,  contemplated  a  business 
connection  with  the  Smith  &  Gardiner  Sup- 
ply Company,  hereinafter  called  the  "Supply 
Company,"  by  which  the  latter  was  to  be- 
come the  selling  agent  of  the  former's  goods 
within  the  United  States  for  the  period  of 
three  years.  On  March  21,  1896,  the  plain- 
tiff, who  was  the  president  of  the  stamp 
company,  met  the  president  of  the  supply 
company,  and  the  two  presidents  made  the 
following  contract: 

"Boston,  Mass.,.  March  21,  180-.    The  Au- 
tomatic Time  Stamp  and  Register  Co.,  Bos- 
ton,  Mass.— Gentlemen:    We  have  this  day 
loaned  you  fifteen  hundred  dollars  ($1,500) 
and  have  taken  your  note  for  three  (3)  months 
for  that  amount,  together  with  an  assign- 
ment of  a  mortgage  made  by  your  company 
to  John  C.  Wilson  as  collateral  security  for 
the  said  loan.    We  agree  to  take  time  stamp- 
ing, or  printing  apparatuses  at  the  discount 
price  set  forth  in  a  contract  entered  into  by 
and  between  your  company  and  the  Smith 
&  Gardiner  Supply  Company,  to  the  amount 
of   fifteen   hundred  dollars    ($1,500)    within, 
three  (3)  months  from  this  date,  in  the  man- 
ner above  set  forth,  and  upon  the  full  amount 
of  said  note  being  paid  without  interest  aa 
afore&aid,  we  agree  to  reassign  said  mortgage 
to  the  said  John  C.  Wilson  and  to  cancel,  the 
said  note.    Smith  &  Gardiner  Supply  Co.     By 
John  F.  McNamee,  Treas.     [Corporate  Seal.]" 

The  note  in  question  was  as  follows:  "Bos- 
ton, March  21st,  1896.  $1,600.00.  For  Value 
received,  we  promise  to  pay  to  Smith.  & 
Gardiner  Supply  Co.,  or  order,  the  sum  of  Bit- 
teen  hundred  Dollars  no/100  in  Three  months 
from  this  date.    The  Automatic  Time  Stamp 
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&  Register   Co.     Per   Lowell    M.    Palmer, 
Tress." 

On  the  margin  of  .the  note  was  written: 
"Secured  by  assignment  as  collateral,  mort- 
gage of  personal  property  in  Boston." 

The  treasurer  of  the  stamp  company  deliv- 
ered the  note  to  the  treasurer  of  the  supply 
company,  and  received  from  him  in  return 
the  company's  check   for  $1,600.     On   this 
check  the  stamp  company  received  $1,500  in 
cash.    On  the  same  day  the  letter  above  set 
forth  was  written.    The*  supply  company  aft- 
erwards gave  orders  for  goods  to  the  stamp 
company,  which  were  filled,  and  further  per- 
formance of  the  agreement  was  abandoned 
by   both   parties.    On  April   18,   1809,   the 
stamp  company,  by  its  treasurer,  in  the  pres- 
ence of  the  plaintiff,  tendered  the  defendant, 
as  assignee  of  the  supply  company,  $84.58  in 
cash,  being  the  balance  between  the  amount 
of  goods  furnished,  as  charged  by  the  stamp 
company  to  the  supply  company,  and  the 
amount  of  the  note,  and  demanded  a  return 
of  the  note.    The  plaintiff  also  demanded  a 
reassignment  to  himself  of  the  mortgage. 
The  master  found  that  the  tender  was  insuf- 
ficient because  it  was  not  made  until  after 
the  note  became  due,  and  no  tender  was 
made  of  interest  between  the  time  the  note 
became  due  and  the  date  of  the  tender.    The 
plaintiff  offered  evidence  to  show  that  it  was 
understood  and  agreed  between  him  and  the 
supply  company  that  goods  furnished  by  the 
stamp    company    to    the    supply    company 
should  be  received  and  accepted  as  payments 
on  account  of  the  note,  until  the  same  was 
fully  paid.    This  evidence  the  master  refused 
to  admit,  and  ruled  that  there  was  ho  am- 
biguity in  the  letter  of  March  21st,  or  in  the 
note,  and  that  evidence  tending  to  show  an 
understanding  or  agreement  prior  to  or  con- 
temporaneous with  the  making  of  these  In- 
struments was  not  admissible.    The  master 
thereupon  found  for  the  defendant    On  the 
filing  of  the  report  in  the  superior  court,  it 
was  recommitted  to  the  master  to  hear  the 
parties  further  upon  the   question  whether 
any  contract  was  made  between  the  plaintiff 
and  the  supply  company  as  to  the  applica- 
tion of  credits  of  the  stamp  company  to  the 
release  of  the  plaintiff's  mortgage,  and,  if 
such  contract  was  made,  what  were  its  terms. 
The  master  heard  the  parties,  aud  reported 
that  three  witnesses  testified  that  the  under- 
standing between  the  parties  was  that,  when 
the   supply  company  should  have  received 
goods  which  amounted  to   the  face  of  the 
note,  the  supply  company  was  to  reassign  to 
the  plaintiff  personally  the  mortgage,  which 
bad  been  assigned  by  him  to  the  supply  com- 
pany as   collateral  security  for  the  $1,500. 
The  master  reported  the  evidence  on  this  sub- 
ject, and  it  supports  a  finding  in  the  plain- 
tiff's favor.    When  the  case  came  before  the 
superior  court  again,  a  decree  was  ordered, 
on  January  12,  1003,  "that  the  mortgage  as- 
signed by  said  plaintiff  to  the  Smith  &  Gardi- 
ner  Supply  Company  be  reassigned   to  the 
70  N.E.-29 


plaintiff  upon  his  paying  over  to  the  defend- 
ant the  sum  of  $89.58,  with  interest  thereon 
to  date  of  tbis  decree,  amounting  in  all  to 
$154.69,  and  that  the  plaintiff  recover  costs, 
to  be  taxed  by  the  clerk."  The  case  is  be- 
fore us  on  the  defendant's  appeal  from  this 
decree,  taken  on  January  14, 1903. 

We  are  of  opinion  that  the  decree  must  be 
affirmed.  There  is  no  technical  objection  to 
the  evidence  introduced  by  the  plaintiff  to 
show  that  the  contract  alleged  to  have  been 
made  by  the  defendant  was  made.  The 
plaintiff  was  not  a  party  to  the  contract,  and 
was  not  bound  by  its  terms.  The  rule  that 
parol  evidence  is  not  admissible  to  vary  the 
terms  of  a  written  contract  does  not  apply 
to  third  persons  who  are  not  parties  to  the 
contract  Badger  v.  Jones,  12  Pick.  371;  Kel- 
logg v.  Tompson,  142  Mass.  76,  6  N.  B.  860; 
Spooner  v.  Cummings,  151  Mass.  313,  23  N. 
E.  839;  McMasters  v.  Ins.  Oo.  of  North  Ameri- 
ca, 55  N.  Y.  222, 14  Am.  Rep,  239;  New  Ber- 
lin v.  Norwich,  10  Johns.  229;  Johnson  v. 
Blackman,  11  Conn.  342,  351;  Edgerly  v.  Em- 
erson, 23  N.  H.  555,  565,  55  Am.  Dec.  207. 
But  apart  from  this  consideration,  the  agree- 
ment contained  in  the  letter  of  March  21st 
was  made  for  the  benefit  of  the  plaintiff. 
He  was  the  owner  of  the  mortgage  assigned 
to  the  defendant  and  was  interested  to  have 
that  mortgage  reassigned  to  him  as  soon  as 
the  $1,500  was  paid  in  the  manner  stated  in 
the  letter.  If  the  defendant  chose  to  make 
an  additional  oral  contract  with  him  to  reas- 
sign the  mortgage  to  him  upon  the  perform- 
ance of  the  conditions  contained  in  the  letter, 
there  is  no  reason  why  it  should  not  be  held 
to  the  performance  of  the  agreement  It  can- 
not seriously  be  contended  that  on  a  bill  in 
equity  to  redeem  a  mortgage,  the  fact  that 
the  strict  performance  of  the  conditions 
agreed  upon  have  not  been  performed  is  any 
defense. 

Decree  affirmed. 


art  N.  T.  KM) 

ZANDER  v.  NEW  YORK  SECURITY  & 

TRUST  CO. 

(Court  of  Appeals  of  New  York.    April  8, 

1904.) 

NKGOTIABI.E  INSTRUMENT — CERTUTCATK  OF  US" 
POSIT— LOSS— I N  DEM  NITY. 

1.  A  trust  company  issued  a  certificate  of  de- 
posit payable  to  the  depositor  and  her  assigns 
on  return  of  the  certificate,  which  was  assign- 
able only  on  the  books  of  the  company.  Held 
not  a  negotiable  instrument,  and  the  provision 
protected  the  company  dealing  with  the  hold- 
er thereof,  as  it  appeared  on  its  books,  from 
any  liability  to  persons  to  whom  it  might  have 
been  transferred  without  the  knowledge  of  the 
company. 

2.  Where  a  trust  company  issues  a  certificate 
of  deposit  payable  to  the  depositor  and  her  as- 
signs on  the  return  of  the  certificate,  th<>  com- 
pany is  not  estopped  to  deny  its  liability  to 
any  assignee  on  its  failure  to  require  a  return 
of  the  certificate  as  a  condition  for  the  payment 
of  the  amount  deposited,  so  that  on  an  action 
by  a  depositor  on  a  lost  certificate  he  need  not 
first  indemnify  the  company  from  liability. 
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Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Caroline  Zander  against  the 
New  York  Security  &  Trust  Company.  From 
a  judgment  of  the  Appellate  Division  (81  N. 
Y.  Supp.1151)  affirming  an  interlocutory  judg- 
ment of  the  Special  Term  overruling  a  de- 
murrer to  the  complaint  (78  N.  Y.  Supp.  900), 
defendant  appeals.    Affirmed. 

Charles  A.  Boston,  for  appellant  Philip 
L.  Wilson,  for  respondent. 

CULLEN,  J.  The  action  is  brought  on  a 
certificate  of  deposit  issued  by  the  defendant 
to  the  plaintiff  for  the  sum  of  $500,  which  it 
is  alleged  the  plaintiff  has  inadvertently  lost 
or  destroyed.  The  complaint  further  alleged 
that  payment  of  said  certificate  had  been  de- 
manded, but  that  the  defendant  refused  to 
pay  the  same  unless  the  plaintiff  would  give 
It  a  sufficient  bond  of  indemnity  against  loss 
by  reason  of  the  failure  to  produce  the  cer- 
tificate, which  bond  the  plaintiff  has  been 
unable  and  unwilling  to  give.  To  this  com- 
plaint the  defendant  demurred  as  not  stating 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  has  been  overruled,  and 
Judgment  entered  thereon  awarding  to  the 
plaintiff  unconditionally  the  amount  dne  on 
the  certificate. 

The  only  point  the  appellant  seeks  to  raise 
on  this  appeal  is  Its  right  to  indemnity  from 
liability  on  the  lost  certificate.  It  contends 
that,  as  the  plaintiff  has  refused  to  give  such 
Indemnity,  the  complaint  should  be  held  not 
to  state  a  good  cause  of  action,  or  at  least 
that  the  Judgment  of  the  courts  below  should 
be  so  modified  as  to  award  the  plaintiff  a  re- 
covery only  6n  the  delivery  of  such  indemni- 
ty. The  certificate  of  deposit  which  Is  the 
subject  of  this  suit  Is  In  the  following  form: 

"$500.  No.  3711- 

"The  New  York  Security  and  Trust 
Company. 
"New  York,  July  11,  1901. 

"Has  received  from  Caroline  Zander  the 
sum  of  five  hundred  dollars  of  current  funds, 
upon  which  the  said  company  agrees  to  allow 
interest  at  the  annual  rate  of  three  per  cent 
from  this  date,  and  on  five  days  notice  will 
repay,  in  current  funds,  the  like  amount, 
with  interest,  to  the  said  Caroline  Zander  or 
her  assigns,  on  return  of  this  certificate, 
which  is  assignable  only  on  the  books  of  the 
company.  The  right  is  reserved  by  this 
company,  upon  giving  five  days  notice,  to  re- 
duce the  rate,  or  discontinue  the  payment  of 
interest  on  this  certificate,  or  pay  the  princi- 
pal, such  notice  to  be  given  personally  or 
through  the  mall,  directed  to  the  address 
named  in  the  books  of  the  company." 

The  defendant's  argument  is  twofold: 
First,  it  urges  that  the  certificate  is  a  nego- 
tiable instrument;  second,  that,  if  It  should 
not  be  held  to  be  a  negotiable  instrument, 
the  defendant,  on  account  of  the  provision 


therein'  contained   that  the  amount   due   is 
payable    on    the    return    of    the    certificate, 
would,  In  analogy  to  the  law  relating  to  cer- 
tificates of  stock,  be  liable  to  third  parties 
who  might  acquire,  for  value,  the  certificate. 
Doubtless  a  certificate  of  deposit  may  be  is- 
sued in  the  form  of  a  negotiable  Instrument. 
Frank  v.  Wessels,  64  N.  Y.  155.    But  from 
our  examination  of  the  subject  there  seems 
to  be  no  uniform  usage  in  commercial  cir- 
cles or  with  monetary  institutions  as  to  their 
forms.    Some  are  plainly  negotiable,   some 
equally  plainly  are  not  negotiable,  while  be- 
tween the  two  extremes  are  many  of  the  de- 
batable class.    The  instrument  before  us  is 
payable  to  the   plaintiff    or    her    assigns. 
While  the  usual  terms  employed  to  confer 
negotiability  on  an  Instrument  for  the  pay- 
ment of  money  are  to  make  it  payable  to  or- 
der or  bearer,  still  Instruments  payable  to  as- 
signs  have  been  held  to  be  negotiable  in 
cases  where  it  was  apparent  from  the  whole 
nature  of  the  instrument  and  the  language 
employed  that  such  was  Intended  to  be  their 
character.    Brainerd  v.  N.  Y.  &  Harlem  R. 
R.  Co.,  25  N.  Y.  496;  Citizens'  Savings  Bank 
v.  Town  of  Greenburgh,  173  N.  Y.  215,  65  N. 
E.  978.    See   Negotiable  Instruments    Law 
(chapter  612,  p.  724,  !  29,  Laws  1897).    There- 
fore, had  the  ,flrst  sentence  of  the  certificate 
terminated   with  the  words  "on   return   of 
this  certificate,"  it  might  be  claimed,   not 
without  force,  that  the  certificate  was  in-  - 
tended   to   be  negotiable.     But  the   words 
quoted  are  followed  by  the  provision,  "which 
is  assignable  only  on  the  books  of  the  com- 
pany."   We  think  the  clear  effect  and  intent 
of  this  provision  was  to  render  the  instru- 
ment non negotiable,  and  to  protect  the  com- 
pany in  dealing  with  the  holder  of  the  cer- 
tificate as  such  holder  might  appear  on  the 
books  of  the  company,  without  liability   to 
third  parties,  to  whom,  unknown  to  the  de- 
fendant, it  might  have  been  transferred.     If 
such  were  not  the  object,  we  are  at  a  loss  to 
discover  any  purpose  which  it  was  intended 
to   subserve.    This   construction   is  fortified 
by  the  subsequent  provision  for  reduction  of 
rate  of  Interest  or  payment  of  principal  upon 
notice  to  the  address  named  In  the  books  of 
the  company.    We  conclude,  therefore,  that, 
from  a  consideration  of  the  language  of  the 
certificate  as  a  whole,  It  is  not  a  negotiable 
instrument. 

Nor  do  we  think  that  the  defendant  can  be 
rendered  liable  to  any  assignee  by  way    of 
estoppel  for  its  failure  to  require  a  return 
of  the  certificate  as  a  condition  for  the  pay- 
ment of  the  amount  deposited.    The  case  of 
stock  certificates  is  not  analogous  to  that  of 
certificates  of  deposit.    The  object  of  requir- 
ing a  surrender  and  return  of  the  eertificato 
as  a  condition  precedent  to  the  transfer  of 
stock  Is  to  give  to  such  certificates  a  certain 
degree  of  negotiability,  which,  without  this 
condition,  could  not  be  obtained.    No  consid- 
eration of  that  character  is  applicable  to  in- 
struments for  the  payment  of  money,      if  one 
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wishes  to  make  a  pecuniary  obligation  nego- 
tiable, the  law  permits  him  to  do  so,  and  it  is 
readily  accomplished  by  making  the  obliga- 
tion payable  to  bearer  -or  to  order.  *  There  is 
therefore  no  reason  in  such  a  case  for  re- 
sorting to  the  indirect  means  used  in  the 
case  of  stock  certificates— means  which  are 
effective  only  to  a  limited  extent  Moreover, 
the  two  instruments  differ  entirely  in  char- 
acter. A  stock  certificate  is  merely  a  muni- 
ment or  representative  of  title.  The  stock 
which  It  represents  exists  apart  from  the 
certificate,  and  its  existence  is  contemplat- 
ed to  endure  so  long  as  the  corporation  con- 
tinues. The  owner,  as  he  appears  on  the 
books  of  the  company,  is  entitled  to  the  div- 
idends or  profits,  and  it  is  only  when  he 
seeks  to  transfer  his  title  to  another  that  a 
surrender  of  the  outstanding  certificate  is 
required  as  a  condition  precedent  to  the  issue 
of  a  new  one.  But  an  instrument  for  the 
payment  of  money  contemplates  payment  at 
some  time,  either  at  a  date  fixed  or  on  de- 
mand. The  condition  that  the  certificate  be 
surrendered  at  the  time  of  its  payment  is  no 
more  than  the  law  would  require  without  a 
provision  to  that  effect.  Bailey  v.  County  of 
Buchanan,  115  N.  Y.  297,  22  N.  E.  155,  6  L.  R. 
A.  562.  This  condition  is  qualified,  however, 
•by  an  Implied  exception  In  the  case  of  loss 
or  destruction.  Frank  v.  Wessels,  supra; 
Wilcox  v.  Equitable  Life  Assurance  Society, 
173  N.  Y.  50,  65  N.  E.  857,  93  Am.  St  Rep. 
579.  Such  a  requirement  expressed  in  a  cer- 
tificate, therefore^  does  not  constitute  an  es- 
toppel In  favor  of  a  purchaser  for  value,  as 
it  would  in  the  case  of  a  stock  certificate. 
Ab  the  defendant  can  incur  no  liability  from 
the  failure  to  produce  and  surrender  the  cer- 
tificate on  its  payment  it  follows  it  is  not 
entitled  to  indemnity. 

The  Judgment  appealed  from  should  be  af- 
firmed, with  costs. 

GRAY,  O'BRIEN,  HAIOHT,  MARTIN, 
and  VANN,  JJ.,  concur.  PARKER,  0.  J, 
absent 

Judgment  affirmed. 

(178  N.  T.  187) 

NEW  YORK-  CEMENT  CO.   v.   CONSOLI- 
DATED ROSENDALE  CEMENT 
CO.  et  al. 

SAME   y.    CONSOLIDATED    ROSENDALB 
CEMENT  CO. 

(Court  of  Appeals  of  New  York.     April  5, 
1904.) 

CANAL  —  SALE  —  PUBLIC  HIGHWAY — OBSTBUC- 
TION  —  TOLLS  —  BIGHTS  OF  PUBCHASEB—  IN- 
JUNCTION—TRIAL— DECISION— LONG  OB  SHOBT 
FORM. 

1.  Laws  1899,  p.  958,  c.  469,  authorized  the 
Delaware  &  Hudson  Canal  Company  to  lease, 
sell,  or  discontinue  its  canal.  Acting  under  such 
statute,  the  canal  company  conveyed  the  entire 
canal  and  its  appurtenances  to  '  a  domestic 
steamboat  company,  with  all  the  franchises  of 


the  grantor  in  connection  with  the  ownership 
and  operation  of  the  canal.  The  steamboat 
company  operated  the  canal  for  about  three 
years,  charging  the  tolls  provided  by  the  act  un- 
der which  the  canal  company  was  organized, 
when  it  conveyed  the  east  12  miles  of  the  canal 
to  plaintiff,  a  domestic  manufacturing  company, 
reserving  to  itself  and  its  successor  and  a  cer- 
tain person  named  the  right  at  all  times,  when 
the  canal  was  operated,  to  use  it  for  boats, 
whether  light  or  loaded,  without  charges  of  any 
kind.  The  entire  canal,  except  such  12  miles, 
was  abandoned.  Held  that  the  entire  canal, 
except  the  12  miles,  having  been  abandoned,  and 
the  grantee  having  continued  to  use  said  12 
miles  for  itself  and  such  persons  as  it  saw  fit  to 
permit,  the  said  12  miles  are  a  public  highway, 
and  must  be  regarded,  for  the  purpose  of  trans- 
portation, a  public  highway,  to  be  operated  un- 
der the  restrictions  placed  upon  the  original 
canal  company  by  the  act  under  which  it  was 
organized. 

2.  Where  a  cement  company,  long  before  the 
sale  of  the  east  12  miles  of  the  Delaware  & 
Hudson  Canal,  erected  cement  works  on  that 
part  of  the  canal  on  the  assumption  that  its 
product  should  be  conveyed  to  tide  water  at 
rates  fixed  by  the  charter  of  the  canal  company, 
it  can  maintain  a  bill  against  the  purchaser  of 
the  12  miles  of  canal  from  the  grantee  of  the 
original  canal  company,  restraining  it  from  ex- 
cluding plaintiffs  boats  from  the  canal,  and 
imposing  illegal  tolls,  plaintiff  being  thereby  sub- 
jected to  damages  peculiar  to  itself,  in  which 
the  public  have  no  interest. 

3.  Whether  the  exercise  by  the  grantee  of  a 
canal  company  of  a  franchise  granted  by  the 
state  to  the  canal  company  is  ultra  vires  is  a 
question  between  the  state  and  such  purchaser, 
which  the  purchaser  is  estopped  from  raising  by 
assuming  that  the  canal  is  its  private  property, 
kept  open  for  its  private  use. 

4.  After  introduction  of  certain  evidence  on 
a  case  brought  to  trial  before  a  jury,  an  agreed 
statement  of  facts  was  spread  upon  the  record, 
whereupon  plaintiff  rested.  Defendant  moved 
to  dismiss  on  the  ground  that  facts  constituting 
a  cause  of  action  had  not  been  proved.  Held, 
that  on  the  grant  of  such  motion  and  judgment 
entered  in  accordance  therewith  there  can  be 
no  decision  in  the  short  or  long  form,  and  con- 
sequently no  presumption  of  facts  found  in  fa- 
vor of  the  successful  party. 

O'Brien,  J.,  dissenting. 

Appeals  from  Supreme  Court  Appellate  Di- 
vision,  Third  Department 

Actions  by  the  New  York  Cement  Company 
against  the  Consolidated  Rosendale  Cement 
Company  and  others  and  the  same  plaintiff 
against  the  Consolidated  Rosendale  Cement 
Company.  From  judgments  of  the  Appellate 
Division  (81  N.  Y.  Supp.  1137)  affirming  Judg- 
ment In  favor  of  defendants,  plaintiff  appeals. 
Reversed. 

_  John  J.  Linson,  for  appellant    A.  T.  Clear- 
water and  Alfred  C.  Pette,  for  respondents. 

BARTLETT,  J.  Action  No.  1  seeks  to  pre- 
vent the  collection  of  illegal  canal  tolls,  and 
action  No.  2  to  restrain  defendant  from  ex- 
cluding plaintiff's  boats  and  freight  from  the 
canal  in  question.  These  actions  were  tried 
and  argued  together  on  one  set  of  briefs,  al- 
though there  are  two  records.  No  opinions 
were  written  below  after  the  trial  of  the 
actions,  but  two  were  handed  down  at  Spe- 
cial Term  and  one  in  the  Appellate  Division 
on  motions  for  injunctions  pendente  lite.  37 
Misc.  Rep.  746,  76  N.  Y.  Supp.  469;  38  Misc. 
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Rep.  518,  77  N.  Y.  Supp.  1003;   76  App.  Div. 
285,  78  N.  Y.  Supp.  531. 

The  question  presented  by  these  appeals 
la  an  exceedingly  narrow  one  'when  the  facts, 
as  settled  by  agreement,  are  carefully  con- 
sidered. The  Delaware  &  Hudson  Canal 
Company,  by  grant  of  the  Legislature  of  this 
state  (Laws  1823,  p.  305,  c.  238),  constructed  a 
canal  between  the  Delaware  and  Hudson  riv- 
ers, a  distance  of  110  miles,  and  operated  the 
same  for  over  70  years  as  a  common  carrier 
of  coal  and  other  freight,  charging  tolls 
fixed  by  the  act  of  1823.  This  court  held, 
when  a  subsequent  enlargement  of  the  canal 
was  in  progress,  that  the  Delaware  &  Hudson 
Canal  Company  possessed  the  power  under 
its  charter  to  exercise  the  right  of  eminent 
domain.  It  was  also  held  that  the  canal, 
"though  not  strictly  a  public  work,  is  yet  of 
the  nature  of  one,  as  much  as  a  railroad,  and 
is  to  be  regarded  as  a  public  work  in  the 
same  sense."  Selden  v.  D.  &  H.  O.  Co.,  29 
N.  Y.  634,  638,  641,  642.  In  1899  the  Legis- 
lature amended  the  act  of  1823  (Laws  1899, 
p.  958,  c.  469)  in  Important  particulars  by  in- 
serting therein  certain  new  sections.  We  are 
concerned  with  sections  3  and  4.  Section 
3  reads  as  follows:  "Whenever  It  shall  ap- 
pear to  the  managers  of  said  canal  company 
that  it  is  able  to  fulfill  the  aforesaid  pur- 
pose of  opening  and  of  mining  and  bringing  to 
market  a  supply  of  stone  coal  which  Is  found 
in  the  interior  of  the  state  of  Pennsylvania 
more  economically  by  rail  over  Its  own  or 
other  lines  than  by  its  canal,  It  shall  be  law- 
ful for  said  company,  and  it  is  hereby  author- 
ized and  empowered  by  vote  of  said  man- 
agers, to  lease,  sell  or  discontinue  to  use  or 
maintain  said  canal,  or  any  parts  thereof, 
which  in  their  Judgment  are  no  longer  neces- 
sary for  said  purpose."  The  managers  of 
the  canal  company  were  thus  authorized  to 
do  one  of  three  things  at  their  election,  viz., 
lease,  sell,  or  discontinue  to  use  or  .maintain 
said  canal,  or  any  parts  thereof.  On  the 
24th  day  of  June,  1899,  the  Delaware  &  Hud- 
son Canal  Company  conveyed  to  the  Cornell 
Steamboat  Company,  a  domestic  corporation, 
the  entire  canal  and  its  appurtenances,  and 
"all  the  franchises  owned,  possessed,  used,  or 
enjoyed  by  the  grantor  in  connection  with 
the  ownership,  use,  and  operation  of  said 
canal."  The  Cornell  Steamboat  Company 
continued  to  operate  said  canal  In  the  same 
manner  as  its  predecessor,  charging  only  the 
tolls  provided  by  the  act  of  1823,  until  about 
the  20th  of  March,  1902,  when  it  conveyed,  by 
deed  similar  to  the  one  It  had  received,  the 
east  12  miles  of  said  canal,  beginning  at  the 
tide  lock  at  Eddyville,  in  the  town  of  Ulster, 
county  of  Ulster,  and  ending  at  the  easter- 
ly line  of  the  town  of  Marbletown,  In  said 
county.  It  is  conceded  that  at  the  time  of 
this  conveyance  to  the  defendant  the  remain- 
ing part  of  the  canal,  extending  westerly 
about  98  miles  to  Honesdale,  in  Pennsylvania, 
bad  been  entirely  abandoned.  The  plaintiff 
and  defendant  are  large  manufacturers  of 


hydraulic  cement,  their  works  being  on  the 
line  of  said  12  miles  of  canal.  The  defend- 
ant's is  located  near  the  westerly  end  thereof, 
and  the  plaintiff's  is  about  five  miles  from 
the  Hudson  river.  The  plaintiff  corporation 
transported  its  cement  by  this  canal  to  tide 
water  for  many  years,  and  until  shortly  after 
the  conveyance  to  the  defendant  corporation 
by  the  Cornell  Steamboat  Company  on  or 
about  March  26,  1902,  paying  only  the  tolls 
provided  by  the  act  of  1823,  being  a  fraction 
less  than  four  cents  per  barrel.  The  Cornell 
Steamboat  Company,  in  conveying  to  the  de- 
fendant corporation,  reserved  to  itself,  itB  suc- 
cessors and  assigns,  and  to  a  certain  person 
named,  his  heirs,  legal  representatives,  or  as- 
signs, the  right  at  all  times,  so  long  as  said 
canal  is  operated,  to  pass  canal  boats  through 
the  canal,  whether  light  or  loaded  with  sand, 
stone,  or  cement  slag,  without  paying  toll  or 
charges  of  any  kind,  therefor. 

It   appears  In   the  agreed   statement  of 
facts  that  after  the  defendant  company  had 
acquired  the  12  miles  of  canal  aforesaid  It 
claimed  to  own  that  portion  of  the  canal  as  a 
private  waterway,  and  that  It  kept  it  open 
and  in  operation  for  its  own  private  use  only; 
that  it  was  under  no  obligation  to  allow  the 
plaintiff  or  any  other  person  to  use  it  and  to 
transport  their  goods  thereon,  but  it  offered; 
for  the  accommodation  of  the  plaintiff,  to  al- 
low it  such  use  and  transportation  if  it  would 
pay  therefor  at  the  rate  of  16  cents  per  bar- 
rel for  the  cement  so  transported;    and  it 
claimed  that,  unless  the  plaintiff  would  pay 
the  sum  asked  by  the  defendant  company,  it 
could  be  excluded  from  the  canal.    Thereupon 
the  plaintiff,  after  making  tender  of  the  legal 
rates  of  toll,  began  the  two  actions  to  which 
reference  has  already  been  made,  insisting 
that  the  tolls  were  prohibitory. 

It  is  to  be  observed  that  in  this  agreed  state- 
ment of  the  facts  it  is  not  admitted  by  the 
plaintiff  that  this  canal  is  a  private  waterway, 
and  that  it  is  kept  open  and  in  operation  only 
for  the  private  use  of  the  defendant  company. 
The  statement  is  that  this  situation  Is  claimed 
by  the  defendant  company,  and  the  one  im- 
portant question  presented  by  this  appeal  ia 
whether  this  remaining  12  miles  of  canal  has 
been   In   law   abandoned   and   discontinued. 
There  was  no  effort  made  to  prove  at  the  tri- 
al that  this  portion  of  the"  canal  had  been 
abandoned  in  conformity  to  the  provisions  of 
section  4  of  the  act  of  1899.    The   provi- 
sions of  this  section  are  most  significant,  and 
disclose  what  the  Legislature  bad  in    mind 
when  It  provided  for  the  discontinuance  of 
the  canal,  or  any  parts  thereof.    Section  4 
reads  as  follows:    "Whenever  the  said  com- 
pany shall  exercise  the  power  and  authority 
granted  in  section  three  of  this  act  to  discon- 
tinue to  use  or  maintain  said  canal,  or  any 
part  thereof,  it  shall,  within  a  reasonable 
time  thereafter,  restore  the  highway   cross- 
ings of  such  part  of  said  canal  as  is  so  discon- 
tinued to  their  former  state,  so  far  as   the 
same  can  be  done,  either  by  the  removal  of 
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the  bridges  thereover  and  the  approaches 
thereto  and  filling  in  the  bed  of  the  canal  at 
such  crossings,  or  in  such  other  way  as  may 
be  found  most  practicable  for  that  purpose. 
It  shall  also  be  the  duty  of  said  company,  In 
the  event  of  such  discontinuance  of  said  can- 
al, or  any  part  thereof,  to  make  such  provi- 
sion for  the  private  crossings  over  that  port 
of  said  canal  so  discontinued  as  will  furnish 
those  entitled  thereto  a  suitable  crossing 
thereover,  either  by  the  removal  of  the 
bridges  and  approaches  now  existing  at  and 
for  such  private  crossings  and  filling  in  the 
bed  of  the  canal  thereat,  or  in  such  other 
way  as  may  be  found  most  practicable  for 
that  purpose.  It  shall  also  be  the  duty  of 
said  company,  in  the  event  of  such  discon- 
tinuance of  said  canal  or  any  part  thereof, 
to  make  such  provision  for  the  streams  now 
discharging  into  said  canal  on  that  part  of  it 
which  may  be  so  discontinued  as  will  restore 
them  to  their  original  channels;  but  where 
to  make  such  restoration  has  become,  or  is 
now,  impossible,  such  provision  shall  be 
made  for  the  discharge  of  the  water  of  such 
streams,  from  said  canal  as  the  existing  situ- 
ation now  permits,  and  as  will  avoid  injury 
to  other  property.  It  shall  also  be  the  duty 
of  said  company,  its  successors  or  assigns, 
to  take  such  precautions  and  make  such  provi- 
sion for  the  carrying  away  of  water  that  may 
flow  into  the  bed  of  such  portion  of  said 
canal  as  may  be  discontinued  as  will  prevent 
such  stagnant  pools  of  water  therein  as  are 
liable  to  become  injurious  to  public  health." 
This  section  clearly  contemplates-  that  the 
water  is  to  be  removed  from  the  canal;  that 
the  highways  which  had  been  carried  over  It 
by  bridges  of  sufficient  height  to  permit  large 
boats  to  pass  underneath  would  be  lowered  to 
their  former  position  before  the  canal  was 
constructed,  either  by  the  removal  of  the 
canal  bridges  and  the  filling  in  of  the  bed  of 
the  canal,  or  in  some  other  practicable  way. 
The  same  provision  is  made  for  private  cross- 
ings. The  provisions  as  to  the  treatment  of 
streams  discharging  into  the  canal,  and  the 
stagnant  pools  of  water  therein,  all  show 
that  the  Legislature  contemplated  a  complete 
discontinuance  and  abandonment  of  the 
prism  for  transportation  purposes. 

The  situation  disclosed  by  this  record  is: 

(1)  We  have  the  Cornell  Steamboat  Compa- 
ny, the  grantor  of  the  defendant,  reserving 
the  right  of  its  boats  to  navigate  the  canal 
light  or  laden  without  the  payment  of  tolls. 

(2)  We  have  the  defendant  offering  the  plain- 
tiff to  transport  its  product  if  the  latter  con- 
sents to  pay  16  cents  per  barrel  instead  of 
4  cents.  (3)  In  the  absence  of  proof  we  are 
permitted  to  assume  that  this  12  miles  of 
canal  stands  precisely  as  it  has  existed  for 
years.  There  was  no  abandonment  up  to  the 
time  of  the  trial.  The  question  is  not  in- 
volved In  this  case  whether  the  defendant 
may,  in  the  future,  at  its  option,  discontinue 
this  canal  by  actually  doing  so  and  comply- 
ing with  the  provisions  of  section  4  of  the  act 


of  1899.  The  real  question  is  whether  the  de- 
fendant, the. successor  in  interest  of  the  Dela- 
ware &  Hudson  Canal  Company  in  the  own- 
ership of  this  waterway,  which  has  been  held 
by  this  court  to  be  a  public  highway,  can, 
so  long  as  It  exists  and  is  used  for  the  pur- 
poses of  the  defendant  and  such  third  parties 
as  it  sees  fit  to  permit,  be  successfully  claim- 
ed to  be  private  property.  We  are  of  the 
opinion  that  it  must  be  held  as  matter  of  law, 
under  the  conditions  disclosed  by  this  record, 
that  this  12  miles  of  canal  is  a  public  high- 
way, and  operated  under  the  restrictions  of 
the  act  of  1823;  and  that  if  the  defendant 
transports  the  product  of  the  plaintiff  to  tide 
water  it  must  confine  itself  to  the  tolls  pro- 
vided for  in  the  act  of  1823.  If  the  position 
which  has  been  assumed  by  the  defendant 
company  can  be  maintained,  it  has  the  lib- 
erty to  use  this  canal  as  private  property, 
and  charge  the  general  public  along  its  route 
desirous  of  sending  freight  to  tide  water  such 
rates  as  it  sees  fit  There  is  but  one  way 
for  defendant  to  rid  itself  of  the  public  bur- 
den Imposed  by  this  use,  and  that  is  to  aban- 
don it  under  the  provisions  of  the  act  of  1899. 
We  are  of  opinion  that  so  long  as  this  canal 
is  used  for  the  purpose  of  transportation  it 
must  be  regarded  as  a  public  highway,  and 
the  defendant  rests  under  all  the  restrictions 
and  liabilities  imposed  upon  the  Delaware  & 
Hudson  Canal  Company  originally. 

The  defendant  comes  within  the  principle 
decided  by  the  Supreme  Court  of  the  United 
States  in  Munn  v.  IUinois,  94  U.  S.  113,  125, 
130,  24  L.  Ed.  77.  Mr.  Justice  Waite,  refer- 
ring to  the  police  powers,  says  (page  125,  94 
U.  S.,  24  L.  Ed.  77):  "Under  these  powers 
the  government  regulates  its  citizens,  one  to- 
ward the  other,  and  the  manner  in  which 
each  shall  use  his  own  property  when  such 
regulation  becomes  necessary  for  the  public 
good.  In  their  exercise  it  has  been  custom- 
ary in  England  from  time  immemorial,  and 
in  this  country  from  its  first  colonization,  to 
regulate  ferries,  common  carriers,  etc.,  and 
in  so  doing  to  fix  a  maximum  charge  to  be 
made  for  services  rendered,  for  accommoda- 
tions furnished,  and  articles  sold."  The 
learned  Judge  further  states  (page  130,  94  U. 
S.,  24  L.  Ed.  77):  "Common  carriers  exercise 
a  sort  of  public  office,  and  have  duties  to  per- 
form in  which  the  public  is  interested.  New 
Jersey  Navigation  Co.  v.  Merchants'  Bank, 
6  How.  382  [12  L.  Ed.  4651.  Their  business 
is  therefore  'affected  with  the  public  interest' 
within  the  meaning  of  the  doctrine  which 
Lord  Hale  has  so  forcibly  stated."  We  have 
already  pointed  out  that  this  court  held  in  re- 
gard to  the  canal  that,  while  it  is  not  strictly 
a  public  work,  yet  it  is  in  the  nature  of  one, 
as  much  as  a  railroad,  and  is  to  be  regarded 
a  public  work  in  the  same  sense.  Selden  v. 
D.  &  H.  C.  Co.,  29  N.  Y.  634,  638,  641,  642. 
The  precise  point  decided  in  the  Munn  Case, 
supra,  was  that,  when  the  owner  of  property 
devotes  it  to  a  use  in  which  the  public  has 
an  interest,  he  in  effect  grants  to  the  public 
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an  Interest  In  such  use,  and  must,  to  the  ex- 
tent of  that  interest,  submit  to  be  controlled 
by  the  public  for  the  common  good  as  long 
as  he  maintains  the  use.  He  may  withdraw 
his  grant  by  discontinuing  the  use.  See, 
also,  People  v.  O'Brien,  111  N.-  Y.  1,  18  N.  E. 
692,  2  L.  R.  A.  255,  7  Am.  St.  Rep.  684;  Gue 
v.  Tidewater  Oanal  Co.,  24  How.  257,  16  L. 
Ed.  635;  McEntee  v.  Kingston  Water  Co.,  165 
N.  Y.  27,  58  N.  E.  785. 

The  defendant  raises  the  point  that  a  bill 
in  equity  praying  for  a  perpetual  injunction 
restraining  the  defendant  from  Imposing  ille- 
gal tolls  and  excluding  the  plaintiff's  boats 
and  freight  from  the  canal  is  not  the  proper 
remedy.  The  remedy  suggested  Is  manda- 
mus. But  we  are  of  opinion  that  under  the 
facts  it  was  competent  for  the  plaintiff  to 
seek  the  restraining  power  of  a  court  of  equi- 
ty to  prevent  the  exaction  of  illegal  tolls  and 
exclusion  from  a  public  highway.  An  action 
can  be  maintained,  although  the  matter  is 
one  of  common  right,  where  damage  peculiar 
and  personal  to  plaintiff  is  shown. 

In  discussing  the  general  question  whether 
the  restraining  powers  of  a  court  of  equity 
will  be  exercised  In  favor  of  the  plaintiff 
corporation  in  the  case  at  bar,  we  are  to 
keep  in  mind  the  precise  situation.  This  is 
not  the  case  where  the  general  rights  of  the 
public  alone  are  involved,  and  the  plaintiff 
received  only  such  injury  as  Is  common  to 
other  citizens  Interested  in  the  maintaining 
of  this  canal.  We  have  here  a  state  of  facts 
that  shows  the  plaintiff  to  have  been  special- 
ly damaged.  This  canal  had  been  in  opera- 
tion for  a  period  of  nearly  70  years  when 
sold  to  the  Cornell  Steamboat  Company.  Be- 
fore that  sale  the  plaintiff  had  erected  ex- 
pensive cement  works  on  the  banks  of  the 
canal  five  miles  from  tide  water,  where  the 
canal  locks  Its  boats  into  the  Hudson  river 
at  Rondout.  This  expenditure  of  money  we 
are  bound  to  Infer  from  these  facts  was 
made  in  view  of  the  existence  of  the  canal, 
and  the  further  fact  that  the  rate  of  tolls 
was  fixed  by  the  charter  of  the  canal  com- 
pany under  the  laws  of  Pennsylvania  and 
New  York.  In  other  words,  the  plaintiff 
company  •  proceeded  ■  upon  the  assumption 
that  its  product  could  be  conveyed  to  tide- 
water at  rates  fixed  by  law  that  would  en- 
able It  to  compete  with  other  cement  com- 
panies contending  for  the  market.  Mr.  Mor- 
awetz  in  his  work  on  Corporations  (2d  Ed.) 
1 1042,  says:  "It  Is  well  settled  that  a  court 
of  chancery  has  jurisdiction  to  grant  equita- 
ble relief  against  a  corporation  at  the  suit  of 
an  individual  whenever  a  sufficient  cause  for 
the  relief  Is  shown  upon  the  ordinary  princi- 
ples of  equity  jurisprudence;  and  the  fact 
that  the  act  of  the  corporation  against  which 
relief  is  sought  involves  an  unauthorized  ex- 
ercise of  corporate  powers,  or  other  breach  of 
the  law,  is  wholly  immaterial  under  the  cir- 
cumstances." In  the  case  of  Delaware  & 
Raritan  Canal  Co.  v.  Camden  &  Atlantic  R. 
R.  Co.,  16  N.  J.  Eq.  321,  It  was  held  that 


where,  by  the  act  of  the  Legislature,  the 
plaintiff  companies  were  fully  and  effectually 
protected  until  a  certain  date  from  railroad 
competition  between  the  cities  of  New  York 
and   Philadelphia,    an    injunction    was   the 
proper  remedy  to  secure  to  the  plaintiffs  the 
enjoyment  of  a  statutory  privilege.    In  Rowe 
v.  Granite  Bridge  Corporation,  21  Pick.  344, 
it  was  held  that,  although  indictment  is  the 
proper  remedy  in  the  case  of  a  public  nui- 
sance, where  it  is  absolutely  necessary  that 
such  a  nuisance  should  be  immediately  sup- 
pressed a  court  of  chancery  may  interfere  by 
injunction  until  the  slower  process  of  indict- 
ment can  be  put  in  motion.    This  case  dis- 
closes the  dual  remedy,  and  illustrates  the 
legal  principle  that  equity  will  lay  bold  of  a 
corporation  to  enforce  not  only  public  but 
private  rights.    We  have  been  cited  in  sup- 
port of  the  proposition  that  equity  will  not 
interfere  in  such  a  situation  as  is  now  pre- 
sented to  the  case  of  Knickerbocker  Ice  Co. 
v.  Shultz,  116  N.  Y.  382,  389,  22  N.  E.  564. 
This  case  involves  the  construction  of  a  dike 
on  the  Hudson  river  shore  that  rested  upon 
land  under  water,  the  title  to  which  was  Btlll 
in  the  state.    The  plaintiff  had  for  many 
years   before  the  construction   of  the  dike 
been  accustomed  to  cutting  ice  in  the,  Hud- 
son river  and  drawing  It  over  the  premises  in 
question  to  the  shore.    The  dike  interfered 
with  this  mode  of  harvesting  Ice,  and  the 
plaintiff  thereupon  brought  an  action  to  re- 
strain the  defendant  from  erecting  or  main- 
taining it.    The  court  held  that  this  was  a 
purpresture;  that  is,  an  Invasion  of  the  right 
of  property  in  the  soil  while  the  title  to  the 
same  remained  in  the  people.    A  nuisance 
in  such  a  case  as  this  la  an  injury  to  the 
common  right  of  the  public  in  navigating  the 
river,  and  these  questions  can  only  be  tested 
in  an  action  at  the  suit  of  the  people.     It 
will  be  observed  that  In  this  case  the  plain- 
tiff had  no  absolute  vested  property  right 
which  it  was  seeking  to  protect,  but  invoked 
a  remedy  which,  'under  the  conditions  dis- 
closed, rested  In 'the  people,  and  could  only 
be  invoked  by  the  Attorney  General. 

Two  other  cases  have  been  cited  to  ns  in 
this  connection,   viz.,   Lansing  v.   Smith,    8 
Cow.   146;    same  case  on  appeal,  4  Wend. 
25,  21  Am.  Dec.  89;  also  case  of  B.  M.  C.  Co. 
v.  L.  C.  &  N.  Co.,  50  Pa.  91,  88  Am.  Dec.  534. 
In  8  Cow.  146,  it  was  held  that  In  the  case 
of  erections  working  a  common  Injury  to  the 
owner  of  docks,  etc.,   and  unauthorized    by- 
statute,  no  action  would  He  at  the  suit   of 
an  Individual  unless  there  was  some  injury 
from   the  erection  peculiar  and  personal    to 
him.    In  50  Pa.  91,  88  Am.  Dec.  534,  It  was 
held  that  a  bill  In  equity  to  enforce  the  per- 
formance  of   public  duties   by    corporations 
could  not  be  maintained  by  a  private  party 
In  the  absence  of  special  right  or  authority. 
In  Milhau  v.  Sharp,  27  N.  Y.  628,  84  Am.  Dec. 
314,  this  court  said:    "To  entitle  a  party 
to  relief  by  injunction,  who  Is  sustaining   or 
about  to  sustain  a  peculiar  injury  from    a 
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public  nuisance,  it  la  also  necessary  that 
the  Injury  should  be  such  as  cannot  be  -well 
or  adequately  compensated  in  damages  at 
law,  or  such  as,  from  Its  continuance  or 
permanent  mischief,  must  occasion  a  con- 
stantly recurring  grievance,  which  cannot  be 
otherwise  prevented  but  by  Injunction."  The 
principle  which  we  are  now  considering  is 
.  applied  not  only  in  cases  of  public  nuisance, 
but  to  those  involving  similar  situations  to 
the  one  at  bar.  See,  also,  Mudge  v.  Salis- 
bury, 110  N.  Y.  413, 18  N.  E.  249;  West  Point 
Iron  Co.  v.  Reymert,  45  N.  Y.  703;  Corning 
v.  Troy,  I.  &  N.  Co.,  40  N.  Y.  191;  Mills  v. 
Hall,  9  Wend.  315,  24  Am.  Dec.  160;  Ogden 
v.  Gibbons,  4  Johns.  Ch.  150;  Covington 
Stock- Yards  Co.  v.  Keith,  139  U.  S.  128,  11 
Sup.  Ct  461,  35  L.  Ed.  73;  Butchers'  & 
Drovers'  Stock- Yards  v.  L.  &  N.  R.  Co.,  67 
Fed.  35,  14  C.  C.  A.  290.  In  Covington 
Stock- Yards  Co.  v.  Keith,  supra,  a  bill  In  equi- 
ty was  filed  against  a  Kentucky  railroad 
company  to  foreclose  a  mortgage  and  to  ap- 
point a  receiver.  After  the  appointment  of 
the  receiver  a  petition  was  filed  in  the  fore- 
closure proceeding  requiring  the  receiver  to 
show  cause  why  he  should  not  deliver  to  the 
plaintiff  live  stock  consigned  to  him  at  some 
suitable  place  outside  of  the  yards  of  the  com- 
pany. The  Supreme  Court  of  the  United 
States  held  that  a  railroad  company  holding 
Itself  out  as  a  carrier  of  live  stock  is  under  a 
legal  obligation,  arising  out  of  the  nature  of 
its  employment,  to  provide  suitable  and  nec- 
essary means  and  facilities  for  receiving  live 
stock  that  may  be  offered  for  shipment  over 
Its  road  and  connections,  as  well  as  for  dis- 
charging said  stock  after  it  reaches  the  place 
to  which  it  is  consigned.  A  final  decree  Is- 
sued compelling  the  company  to  provide  such 
faculties. 

The  defendant  raises  the  further  point  that 
the  exercise  by  the  Consolidated  Rosendale 
Cement  Company  of  the  franchise  granted 
by  the  state  to  the  Delaware  &  Hudson  Canal 
Company  would  be  ultra  vires.  This  is  a 
question  between  the  defendant  and  the  state 
of  New  York,  with  which  the  former  has  no 
concern,  as  it  is  estopped  from  raising  It 
by  voluntarily  assuming  the  position  which  It 
now  occupies.  So  long  as  the  state  of  New 
York  raises  no  objection  in  the  premises, 
the  defendant  will  not  be  heard  to  complain. 

A  new  point  has  been  raised  in  this  court 
which  seems  to  have  escaped  the  vigilance 
of  counsel,  as  their  briefs  are  silent  concern- 
ing it  It  is  urged  that  we  have,  In  each 
of  the  cases  that  have  been  argued  together, 
a  situation  which  is  absolutely  fatal  to  the 
plaintiff's  appeal,  as  the  decision  of  the  learn- 
ed trial  court  is  In  the  short  form,  and  the 
judgment  in  favor  of  the  defendant  was  unan- 
imously affirmed;  that  in  such  a  situation  the 
decision  of  the  trial  court  has  the  same  ef- 
fect as  the  verdict  of  a  jury,  and  all  the 
facts  must  be  deemed  to  have  been  found  in 
favor  of  the  successful  party.  In  each  of 
the  cases,  so  far  as  the  proceedings  at  the 


trial  are  concerned,  a  similar  situation  is  dis- 
closed by  the  record,  which  includes  the 
clerk's  minutes,  as  follows:  The  cases  were 
duly  called  for  trial  in  the  city  of  Kingston, 
Ulster  county,  and  It  was  agreed  that  they 
should  be  tried  together.  A  jury  was  duly 
impaneled,  and  the  counsel  for  the  plaintiff, 
after  opening  his  case,  introduced  in  evidence 
an  agreement  between  the  Delaware  &  Hud- 
son Canal  Company  and  the  Cornell  Steam- 
boat Company,  also  a  deed  of  the  Cornell' 
Steamboat  Company  to  the  Consolidated.  Ros- 
endale Cement  Company.  It  was  then  agreed 
between  counsel  that  certain  undisputed  facts 
were  involved  In  the  actions,  which  were 
spread  upon  the  record  in  full,  and  duly  ap- 
pear In  the  cases  now  before  us  on  this  ap- 
peal. Thereupon  the  plaintiff  rested,  and 
counsel  for  defendant,  without  offering  any 
evidence,  moved  in  each  case  to  dismiss 
the  complaint  on  the  ground  that  facts  had 
not  been  proved  sufficient  to  constitute  a  cause 
of  action.  The  motion  in  each  case  was 
granted,  and  plaintiff  duly  excepted.  There 
could  be  no  decision  in  a  jury  case,  with 
the  facts  stipulated,  in  the  short  or  long  form, 
and,  consequently,  no  presumption  of  facts 
found  In  favor  of  the  successful  party. 

The  judgment  appealed  from  should  be  re- 
versed, and  new  trials  granted  in- each  case, 
with  costs  to  abide  the  event 

O'BRIEN,  J.  (dissenting).  The  parties  to 
this  action,  plaintiff  and  defendant,  are  man- 
ufacturing corporations  organized  and  exist- 
ing under  the  laws  of  this  state  providing  for 
the  creation  of  corporations  of  that  character. 
Both  are  engaged  in  the  same  business;  that 
is,  the  manufacture  and  sale  of  cement  The 
plaintiff's  plant  is  located  in  the  same  county 
as  that  of  the  defendant,  and  both  corpora- 
tions are  competitors  in  business.  The  pur- 
pose of  this  action  was  to  compel  the  de- 
fendant to  carry  the  products  of  the  plain- 
tiff, its  competitor,  to  market  through  a  canal 
or  waterway  which  the  defendant  Insists  is 
its  private  property  and  an  adjunct  to  its 
business.  The  contention  that  the  defendant 
is  bound  by  law  to  furnish  facilities  for  the 
transportation  of  the  plaintiff's  products  to 
market,  and  thus  to  aid  its  competitor  in  the 
transaction  of  its  business,  cannot  fail  to  ar- 
rest attention,  and  to  invite  an  inquiry  with 
respect  to  the  grounds  upon  which  the  plain- 
tiff's claim  rests. 

By  chapter  238,  p.  305,  of  the  Laws  of  1823, 
the  Delaware  &  Hudson  Canal  Company  was 
incorporated  for  the  purposes  described  in 
the  preamble  to  the  statute,  the  first  clause 
of  which  is  as  follows:  "Whereas,  it  is  desir- 
ed that  a  channel  should  be  opened  through 
which  the  city  of  New  York  and  other  cities 
of  this  state  may  receive  a  supply  of  stone 
coal  which  is  found  in  the  interior  of  the 
state  of  Pennsylvania."  The  statute,  among 
other  things,  prescribed  the  maximum  rate  of 
toll  which  the  corporation  should  be  entitled 
to  charge  for  merchandise   transported  In 
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water  craft  over  or  through  the  canal  at  tour 
cents  per  mile  for  every  ton  of  such  products 
as  are  produced  by  the  parties  to  this  action. 
It  was  also  enacted  that  if  the  corporation 
Should  neglect  or  refuse  to  keep  in  repair  and 
good  order  any  dam,  lock,  or  sluice  of  their 
own  construction,  or  should  neglect  to  remove 
any  obstacle  which  might  occur,  so  that 
boats,  rafts,  or  other  vessels  might  safely  use 
the  navigation  of  the  canal  In  the  manner 
provided  by  the  act,  the  corporation  shall 
for  every  such  offense  forfeit  and  pay  the 
sum  of  $100,  to  be  sued  for  and  recovered  In 
any  court  of  competent  Jurisdiction,  one-half 
to  the  use  of  the  informer  and  the  other  half 
to  the  use  of  the  poor  of  the  township  or 
county  where  the  neglect  may  occur;  and  the 
service  of  process  upon  the  toll  gatherer  In 
the  proper  county,  and  next  to  the  place 
where  the  offense  shall  have  been  committed, 
shall  be  held  as  good  and  as  available  in  law 
as  If  served  on  the  president  of  the  said  cor- 
poration. The  corporate  body  thus  created 
constructed  a  canal  or  public  waterway,  in 
compliance  with  the  provisions  of  the  statute, 
from  Honesdale,  In  the  state  of  Pennsyl- 
vania, to  tide  water  at  Eddyvllle,  on  the 
Rondout  creek,  a  tributary  of  the  Hudson 
river.  This  waterway  furnished  transporta- 
tion for  all  merchandise  through  that  section 
until  the  year  1899.  The  length  of  the  canal 
was  about  110  miles.  By  chapter  469,  p.  958, 
of  the  Laws  of  1899,  the  original  act  of  incor- 
poration was  amended,  aud  the  third  section 
of  the  amendatory  act  reads  as  follows: 
"Whenever  It  shall  appear  to  the  managers 
of  said  canal  company  that  it  Is  able  to  ful- 
fill the  aforesaid  purpose  of  opening  and  of 
mining  and  bringing  to  market  a  supply  of 
stone  coal  which  Is  found  in  the  interior  of 
the  state  of  Pennsylvania  more  economically 
by  rail  over  its  own  or  other  lines  than  by  its 
canal,  It  shall  be  lawful  for  said  company, 
and  it  is  hereby  authorized  and  empowered 
by  vote  of  said  managers,  to  lease,  sell  or 
discontinue  to  use  or  maintain  said  canal, 
or  any  parts  thereof,  which  In  their  judg- 
ment are  no  longer  necessary  for  said  pur- 
pose." And  it  was  further  provided  In  the 
next  section  that,  when  the  company  should 
exercise  the  power  granted  in  the  preceding 
section,  to  discontinue  to  use  or  maintain  the 
canal,  or  any  part  thereof,  It  should  within  a 
reasonable  time  thereafter  restore  the  high- 
way crossings  of  said  canal  as  are  so  discon- 
tinued to  their  former  state,  so  far  as  the 
same  can  be  done;  and  in  case  that  the  canal, 
or  any  part  thereof,  shall  be  discontinued, 
It  was  bound  to  make  provision  for  the  pri- 
vate crossings  over  the  same.  It  is  found 
that  the  canal  company,  on  the  24th  of  June, 
1899,  sold  and  conveyed  the  canal  to  the  Cor- 
nell Steamboat  Company,  which  continued 
to  occupy  the  canal  in  the  same  manner  and 
charging  the  same  tolls  as  theretofore  until 
the  26th  of  March,  1902,  except  that  it  did  not 
carry  the  coal  of  the  Delaware  &  Hudson 
Canal  Company.    The  steamboat  company, 


on  the  26th  day  of  March,  1902,  sold  and 
conveyed  the  east  12  miles  thereof  to  the  de- 
fendant In  this  case.  The  remaining  part  of 
the  canal,  extending  westerly  about  98  miles 
to  Honesdale,  in  the  state  of  Pennsylvania, 
has  been  entirely  abandoned.  It  Is  no  longer 
used  as  a  canal,  but  Is  In  different  portions 
thereof  diverted  and  devoted  to  different 
uses.  The  defendant  is  a  large  manufactur- 
er of  cement,  having  its  works  near  the  west- 
erly end  of  the  12  miles  of  the  canal  pur- 
chased by  It,  and  it  uses  the  12  miles  to 
transport  its  products  to  market  The  plain- 
tiff is  also  a  manufacturer  of  cement  having 
its  works  about  5  miles  from  the  river,  where 
it  was  located  during  the  time  that  the  canal 
company  and  the  steamboat  company  owned 
the  canal;  and  during  that  time  used  it  to 
transport  its  products  to  the  river,  and  had 
paid  for  such  transportation  to  both  corpora- 
tions the  rates  fixed  by  the  act  of  1823.  Aft- 
er the  defendant  had  acquired  the  12  miles 
aforesaid,  it  claimed  to  own  that  portion  of 
the  canal  as  a  private  highway,  and  that  it 
be  kept  open  and  in  operation  for  its  own  pri- 
vate use  only.  It  asserts  that  It  was  under 
no  obligation  to  allow  the  plaintiff  or  any  oth- 
er person  to  use  it  or  transport  goods  there- 
on, but  it  offered,  for  the  accommodation  of 
the  plaintiff,  to  allow  it  such  use  and  trans- 
portation if  it  were  paid  therefor  at  the  rate 
of  16  cents  per  barrel  for  the  cement  so  trans- 
ported, and  it  claimed  that,  unless  the  plain- 
tiff would  pay  the  sum  so  demanded,  it 
should  be  excluded  from  the  canal. 

The   plaintiff's  complaint  was   dismissed 
at  the  trial  and  the  Judgment  has  been  unan- 
imously affirmed  below.    There  is  no  finding 
In  the  case  as  to  whether  the  sum  demand- 
ed by  the  defendant  from  the  plaintiff  for 
the  use  of  its  waterway  was  unreasonable 
or  otherwise;  and  the  contention  of  the  plain- 
tiff is  that  it  is  now  entitled  to  use  the  12 
miles  purchased  by  the   defendant  In  the 
same  way  and  subject  only  to  the  same  tolls 
fixed  by  the  original  statute.    I  think  the 
fair  construction  of  the  act  of  1899  is  that 
the  Legislature  thereby  intended  to  permit 
the  canal  to  be  abandoned  or  discontinued 
entirely   as   a   public   waterway,    and   that. 
when  so  discontinued  or  abandoned,  the  pow- 
ers, duties,  and  obligations  of  the  company 
or  its  grantees  as  public  carriers   ceased. 
It  seems  to  be  conceded  that  after  the  pas- 
sage of  the  act  of  1899  the  canal  company 
could,  at  its  election,  have  discontinued  the 
canal  and  filled  up  the  prism,  thereby  wholly 
depriving  the  public  of  Its  use  as  a  water- 
way.   If  the  company  bad  found  it  to  ita 
advantage  to  divide  the  canal  into  parcels 
one  mile  In  length  over  its  entire  distance, 
then,  under  the  plaintiff's  construction,  every 
part  or  any  part  of  the  ditch  so  sold  must 
continue  to  be  a  public  highway,  and  every 
owner  by  himself  or  In  connection  with  every 
other  owner  would  become  a  common  car- 
rier.   The  statute  permitted  the  sale  or  dis- 
continuance of  the  canal  in  parts,  and  as 
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miles  of  It  has  certainly  been  abandoned, 
and  no  longer  used  as  a  canal,  but  In  the 
language  of  the  findings  is  in  different  por- 
tions devoted  and  diverted  to  different  uses. 
If  the  defendant's  purchase  had  been  of  a 
single  mile  Instead  of  12  miles,  the  same 
question  would  arise  that  is  now  presented, 
could  it  be  reasonably  asserted  that  it  was 
bound  to  keep  this  one  mile  open  for  -the 
use  of  the  public  as  a  canal?  The  circum- 
stance that  the  fragment  which  the  defend- 
ant purchased  is  12  miles  instead  of  1  mile 
does  not  change  the  question.  No  duties 
or  obligations  survived  after  the  sale  to  the 
defendant  different  from  the  duties  or  ob- 
ligations of  the  numerous  other  parties  who 
became  purchasers  of  some  fragments,  more 
or  less,  of  this  original  waterway.  What  the 
defendant  took  by  its  purchase  was  the  phys- 
ical property  without  the  franchises,  and 
without  assuming  the  duties  and  obligations 
to  the  public  of  a  common  carrier.  It  Is  of 
no  consequence  that  the  conveyance  to  the 
defendant  or  its  grantor  assumed  to  convey 
the  original  franchise  of  the  canal.  In  the 
absence  of  special  statutory  authority,  which 
does  not  exist  in  this  case,  neither  an  in- 
dividual nor  a  corporation,  such  as  the  de- 
fendant is,  can  buy  a  franchise  In  the  mar- 
ket like  other  property.  A  franchise  to  a 
corporation  to  exercise  the  powers  and  per- 
form the  duties  of  a  common  carrier  pro- 
ceeds from  the  state  in  the  exercise  of  its 
sovereignty,  and  when  the  canal  company 
that  originally  received  the  franchise  aban- 
doned it  under  the  authority  of  the  statute 
the  defendant  did  not  succeed  to  its  powers 
any  more  than  did  the  other  numerous1  pur- 
chasers of  the  other  fragments. 

If  the  plaintiff  is  right  in  the  contention 
that  the  obligations  and  duties  imposed  up- 
on the  original  canal  company  have  devolved 
upon  the  defendant,  then  the  defendant  must 
be  subject  to  the  same  penalties  and  liabil- 
ities. What  the  plaintiff  complains  of  is  that 
the  defendant  has  closed  these  12  miles  of 
the  canal  to  the  public,  and  as  to  the  plaintiff 
has  obstructed  free  navigation,  and  exclud- 
ed it  from  the  use  of  the  same  as  a  public 
highway.  If  that  be  so,  then  the  plaintiff  is 
entitled  to  recover  from  the  defendant  in 
an  action  at  law,  not  only  all  damages  ac- 
cruing to  it  from  the  defendant's  refusal  to 
open  the  canal  to  the  public,  but  also  Is  en- 
titled to  recover  a  penalty  of  $100  for  each 
refusal  to  comply  with  the  plaintiff's  de- 
mands. It  would  follow  from  this  that  the 
plaintiff  has  a  perfect  remedy  at  law,  and 
that  a  court  of  equity  has  no  Jurisdiction. 
The  controversy  simply  involves  a  dispute 
between  the  parties  to  this  action  as  to  the 
ownership  of  the  easterly  end  of  what  was 
originally  a  canal  110  miles  long.  The  de- 
fendant claims  that  it  owns  the  land,  the 
prism,  and  every  other  physical  object  con- 
nected with  the  same.  The  plaintiff  denies 
that  claim,  and  insists  that  it  is  still  a  pub- 
lic highway,  over  which  it  has  a  right  to 


transport  its  goods.  If  the  defendant  is  a' 
common  carrier,  as  the  plaintiff  claims,  then 
It  can  be  compelled  to  do  its  duty  by  man- 
damus or  by  an  action  for  damages;  but  I 
deubt  if  any  controlling  authority  can  be 
found  that  justifies  the  interference  of  a 
court  of  equity  by  writ  of  injunction.  On 
the  contrary,  I  think  the  law  is  well  settled 
the  other  way.  The  rule  that  governs  in 
such  cases  was  stated  by  Judge  Andrews  in 
Moore  v.  Brooklyn  City  E.  R.  Co.,  108  N.  Y. 
98,  15  N.  B.  191,  as  follows:  "The  threaten- 
ed violation  of  a  mere  naked  legal  right,  un- 
accompanied by  special  circumstances,  is  not 
a  ground  for  injunction,  when,  as  in  this 
case,  legal  remedies  are  adequate  to  redress 
any  resulting  injury.  If  the  defendant  vio- 
lates its  charter,  or  fails  to  perform  the  con- 
ditions under  which  it  exercises  Its  fran- 
chises, or  if  in  the  management  of  Its  trains 
or  business  it  unlawfully  occupies  or  ob- 
structs the  public  highway,  the  remedy  in 
the  one  case  is  by  a  proceeding  in  behalf  of 
the  people  by  the  Attorney  General  to  annul 
or  forfeit  its  franchise,  and  In  the  other  by 
Indictment  or  proceedings  under  the  stat- 
ute." And  by  Judge  Ruger  in  Thomas  v. 
Musical  M.  P.  Union,  121  N.  Y.  45,  24  N.  K. 
24,  8  L.  R.  A.  175:  "It  is  therefore  a  cardinal 
rule  of  equity  that  it  will  not  entertain  juris- 
diction of  cases  where  there  Is  an  adequate 
remedy  at  law,  or  grant  relief,  unless  for  the 
purpose  of  preventing  serious  and  irrepara- 
ble Injury.  These  principles  are  elementary, 
and  lie  at  the  foundation  of  all  equitable  ju- 
risdiction. Equity,  therefore,  interferes  in  the 
transactions  of  men  by  preventive  measures 
only  when  Irreparable  injury  is  threatened, 
and  the  law  does  not  afford  an  adequate  rem- 
edy for  the  contemplated  wrong."  The  prin- 
ciple thus  stated  has  never  been  departed 
from  in  this  court.  On  the  contrary,  it  seems 
to  me  that  the  rule  has  been  observed,  if 
not  extended,  in  a  very  recent  case.  People 
ex  rel.  Corscadden  v.  Howe,  177  N.  Y.  499,' 
69  N.  B.  1114.  The  authorities  are  clear 
and  numerous  to  the  effect  that  a  bill  In 
equity  will  not  lie  in  a  case  like  this.  And 
In  some  of  the  cases  the  facts  are  almost 
Identical  with  the  case  at  bar.  •  B.  M.  C.  Co. 
v.  L.  C.  &  N.  Co.,  50  Fa.  91,  88  Am.  Dec. 
534:  Baylor  v.  Pa.  Canal  Co.,  18S  Pa.  167, 
88  Atl.  508.  The  owners  of  a  ferry,  a  stage 
coach,  or  a  railroad  are  doubtless  conduct- 
ing a  business  that  Is  affected  with  the  pub- 
lic interests,  but  I  am  not  aware  of  &nj  au- 
thority  for  the  proposition  that,  if  they  re- 
fuse to  perform  their  proper  functions,  and 
exclude  an  individual,  or  even  the  whole 
public,  from  the  accommodations  with  which 
the  business  is  charged,  they  can  be  dis- 
ciplined in  that  regard  by  an  injunction  from 
a  court  of  equity.  The  remedy  In  such  cases 
is  by  mandamus,  or  by  action  at  law  for 
damages,  or  to  recover  the  statutory  penalties 
for  a  refusal  to  grant  the  accommodations. 

Moreover,  I  am  unable  to  see  how  a  manu- 
facturing corporation  can  exercise  the  fran- 
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'chlse  of  operating  a  public  canal  or  railroad. 
A  corporation  has  no  right  to  exercise  any 
franchises  not  conferred  upon  it  by  law,  and 
I  am  not  aware  that  there  Is  any  law  that 
has  conferred  upon  a  manufacturing  corpoia- 
tlon  the  powers,  duties,  or  obligations  of  a 
common  carrier.  It  cannot  acquire  by  grant 
the  power  to  engage  In  a  business  not  embra- 
ced within  the  scope  of  its  charter.  The  Attor- 
ney General  may  bring  an  action  to  dissolve 
any  corporation  that  Is  engaged  in  the  exer- 
cise of  any  franchise  not  conferred  upon  It 
by  law.  Code  Civ.  Proc.  8  1798.  And  it 
would  seefn  to  follow  that  such  an  action 
might  be  maintained  against  the  defendant  In 
behalf  of  the  people,  providing  it  could  be 
shown  that  It  has  actually  usurped  such 
powers  and  is  assuming  to  exercise  such  a 
franchise.  A  court  of  equity  will  not  compel 
a  manufacturing  corporation  to  do  things 
which,  If  done,  would  subject  it  to  dissolu- 
tion and  death  in  an  action  In  behalf  of  the 
people.  I  cannot  believe  that  the  Legislature 
Intended/'  when  authorizing  the  canal  com- 
pany to  sell  or  discontinue  the  canal  in  frag- 
ments, to  Impose  upon  the  various  purchas- 
ers the  duties  and  obligations  of  the  original 
corporation.  It  Is  quite  certain  that  the  stat- 
ute which  authorizes  the  sale  or  discontinu- 
ance of  the  canal  Is  silent  with  respect  to  the 
franchise,  and  it  must  have  reverted  to  the 
state,  unless  It  is  distributed  among  the  va- 
rious owners  who  at  present  are  in  posses- 
sion of  the  property.  The  defendant  doubt- 
less had  the  power,  within  the  scope  of  Its 
charter,  to  buy  the  land  and  the  other  phy- 
sical objects  which  constitute  these  12  miles 
of  waterway,  but  It  had  no  power  to  acquire 
by  grant,  or  to  exercise  the  powers  and  privi- 
leges originally  granted  to  the  canal  company. 
If  it  acquired  any  of  the  powers  so  confer- 
red, it  acquired  them  all,  and  these  powers 
included  the  right  to  exercise  the  power  of 
eminent  domain  and  various  other  things  ut- 
terly foreign  to  the  functions  of  a  manufac- 
turing corporation.  It  Is  of  no  consequence 
that  the  defendant  in  some  instances  has  per- 
mitted others  to  use  the  waterway.  That  Is 
a  voluntary  act  on  its  part,  and  does  not  pro- 
ceed from  any  legal  obligation.  The  defend- 
ant may  permit  Its  neighbors  to  cross  Its  land 
or  use  Its  real  estate  for  their  convenience, 
and  it  may  charge  what  it  deems  a  reason- 
able compensation  for  the  privilege.  But 
when  it  Is  contended  that  It  Is  obliged  to  do 
it,  that  presents  quite  another  and  different 
question,  and  that  is  what  the  plaintiff  claims 
and  insists  upon.  It  seems  to  me  that  the 
fallacy  involved  in  the  argument  In  behalf  of 
the  plaintiff  consists  In  assuming  that  the  orig- 
inal franchise  granted  to  the  canal  company 
has  followed  all  the  fragments  of  the  original 
property  which  composed  It,  when  by  statute 
the  owners  of  the  property  were  authorized 
to  discontinue  it  or  abandon  it,  which  is  the 
same  thing,  and  neither  the  original  franchise 
nor  any  obligation  or  duty  attached  to  It  sur- 


vived or  devolved  upon  the  purchasers.  By 
the  original  statute  a  corporation  was  created 
for  the  express  purpose  of  constructing  and 
operating  a  canal.  It  was  a  private  enter- 
prise, but  certain  privileges  and  franchises 
were  conferred  upon  the  corporation,  and 
delegated  to  It  by  the  sovereign,  and  thus  it 
was  authorized  to  exercise  some  of  the  pow- 
ers* of  government,  such  as  the  right  to  con- 
demn land,  to  recover  from  any  one  obstruct- 
ing or  in  any  way  injuring  the  waterway  or 
anything  connected  with  It  four  times  the 
damages  actually  sustained,  and  other  pow- 
ers quite  unusual  in  the  case  of  private  cor- 
porations. If  the  duties  and  obligations  of  a 
common  carrier  have  been  cast  upon  the  de- 
fendant, the  rights  and  privileges  conferred 
must  have  accompanied  them,  and  are  now 
possessed  by  it,  and  hence  It  would  follow 
that  the  defendant,  as  a  mere  manufacturing 
corporation,  has  acquired  powers  and  privi- 
leges not  possessed  by  any  other  manufactur- 
ing corporation  in  the  state. 

The  statute  prohibits  any  corporation  from 
exercising  any  corporate  powers  except  such 
as  are  expressly  conferred  by  Its  charter  or 
by-law,  or  are  necessary  to  the  exercise  of 
the  powers  expressly  enumerated  and  given. 
Where  did  the  defendant,  a  mere  manufac- 
turing corporation,  get  the  power  to  operate 
and  maintain  a  canal,  or  railroad  for  the 
transportation  of  passengers  and  goods?  By 
what  authority  can  It  exercise  the  powers 
and  privileges  of  a  transportation  company? 
The  contention  of  the  learned  counsel  for  the 
plaintiff  imposes  upon  him  not  only  the  bur- 
den of  showing  that  the  defendant  possessed 
all  these  powers,  but  that  a  court  of  equity 
will  command  and  compel  their  exercise  up- 
on the  demand  of  the  plaintiff.  If  the  duties 
of  a  common  carrier  have  been  imposed  upon 
the  defendant,  as  the  plaintiff  claims,  the 
result  has  been  accomplished  in  no  other 
way  than  by  a  conveyance  of  the  physical 
property  to  the  defendant  by  an  intermediate 
owner  under  statutory  authority  to  "discon- 
tinue to  use  or  maintain  the  canal."  Under 
the  exercise  of  that  authority  the  canal  has 
ceased  to  exist  as  such,  since  it  was  sold  in 
fragments,  and,  If  the  defendant  purchased  a 
larger  fragment  than  the  other  purchasers,  it 
took  the  fragment  with  only  the  same  bur- 
dens and  obligations  as  the  others  did.  It 
had  the  power  to  become  the  owner  of  any 
land  necessary  for  its  own  operations,  and, 
if  that  land  happened  to  be  covered  with 
water,  as  was  the  case,  it  could  float  its  own 
products  on  the  water  like  any  other  private 
owner,  but  It  was  not  bound  in  law  to  permit 
others  to  do  so.  The  defendant  could  not  be- 
come a  transportation  company  by  any  pri- 
vate grant,  nor  did  the  governmental  powers 
delegated  to  the  canal  company,  which  we 
call  a  franchise,  pass  to  it  through  a  deed 
like  covenants  which  run  with  the  land. 
The  Legislature,  I  think,  conferred  authority 
upon  the  owners  of  the  canal  to  discontinue 
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its  use  or  maintenance  as  a  public  highway, 
and  it  has  been  discontinued  and  abandoned 
under  that  authority. 

The  Legislature  declared  in  explicit  terms 
that  the  managers  and  owners  of  the  canal 
might  discontinue  and  abandon  it  as  a  public 
highway  when,  In  their  Judgment,  it  was  no 
longer  useful  or  necessary  for  the  purpose  of 
its  original  construction,  namely,  the  trans- 
portation of  coal.  The  use  of  the  waterway 
for  the  accommodation  of  the  plaintiff,  or  for 
any  other  purpose  than  a  channel  for  carry- 
ing coal,  was  not  contemplated.  The  aban- 
donment of  the  canal  as  such  was  made  to 
depend  entirely  upon  the  judgment  of  the 
managers  that  It  was  "no  longer  necessary 
for  said  purpose";  that  is  to  say,  for  the  pur- 
pose of  carrying  coal.  They  determined  that 
it  was  no  longer  useful  for  that  purpose,  and 
hence  it  was  abandoned  and  sold,  and  the 
plaintiff  has  no  right  to  Insist  that  a  frag- 
ment of  it  shall  be  kept  In  life  for  its  private 
use.  If  the  plaintiff  wanted  it  retained  for 
ite  own  manufacturing  or  transportation  op- 
erations, it  could  have  outbidden  the  defend- 
ant at  the  sale,  and,  if  that  happened,  there 
can  be  little  doubt  that  the  plaintiff  would 
have  assumed  the  same  position  with  respect 
to  its  use  by  the  public  that  the  defendant 
assumes  now. 

It  is  suggested  that  the  defendant  cannot 
set  up  the  defense  of  ultra  vires,  and  cases 
are  cited  to  show  that  a  corporation  cannot 
avoid  its  contracts  or  defend  its  wrongful 
acts  on  the  ground  that  it  had  no  power  to 
make  the  contract  or  to  do  the  thing  for 
which  a  party  sues  to  enforce  a  liability.  No 
one  disputes  that  principle,  or  questions  the 
authority  of  the  cases  cited,  but.  they  have 
no  application  whatever  to  this  case,  for  the 
plain  reason  that  the  defendant  is  not  sued 
upon  any  ultra  vires  contract  or  act.  What 
it  is  sued  for  is  for  refusing  to  make  con- 
tracts, or  to  do  things  or  to  engage  in  a  busi- 
ness which,  as  a  manufacturing  corporation, 
it  is  forbidden  to  do.  The  question  is  not 
when  or  how  a  corporation  may  defend  on 
the  ground  of  ultra  vires,  but  whether  a 
court  of  equity  will  compel  a  manufacturing 
corporation  against  its  will  and  protest  to  do 
things  and  to  engage  in  a  business  not  within 
its  chartered  powers  or  permitted  by  law. 
If  any  case  or  any  authority  can  be  found  to 
sustain  the  proposition  that  a  court  of  equity 
will  make  such  a  decree,  and  thus  compel  the 
corporation  to  incur  the  risk  of  corporate 
death,  then  such  a  case  or  authority  Is  per- 
tinent; but  it  is  entirely  safe  to  assert  that 
no  case  or  authority  of  this  kind  can  be 
found.  It  does  not  meet  the  point  at  all  to 
cite  cases  to  show  that  a  corporation  will  not 
be  permitted  to  repudiate  its  contracts  or  af- 
firmative acts  by  the  plea  of  ultra  vires. 
What  is  sought  to  be  accomplished  in  this 
case  is  to  compel  a  manufacturing  corpora- 
tion to  make  ultra  vires  contracts,  and  to  en- 
ter into  business  relations,  and  to  exercise 
powers  not  conferred  upon  it  by  law,  and  the 


exercise  of  which  is  prohibited.  Some  prin- 
ciple or  some  authority  to  sustain  that  claim 
is  what  is  very  much  needed  in  this  case. 

The  exclusion  of  the  plaintiff  from  the  use 
of  the  12  miles  purchased  by  the  defendant  is 
not  a  special  wrong  peculiar  to  the  plaintiff, 
but  to  the'  whole  public,  of  which  the  plain- 
tiff is  a  part  The  Injury,  if  any,  is  in 
common  with  the  whole  public,  and.  not  spe- 
cial to  itself.  The  principle  is  quite  Yamiliar 
that  under  such  circumstances  a  private  par- 
ty cannot  maintain  an  action  for  an  injunc- 
tion, either  In  his  own  behalf  or  In  behalf 
of  the  public  If  the  defendant,  as  alleged, 
has  obstructed  or  closed  up  a  public  highway, 
and  wrongfully  excluded  the  whole  public 
from  the  use  of  the  same,  the  remedy  is  by 
action  in  the  name  of  the  people  by  the  Attor- 
ney General.  Knickerbocker  Ice  Company  v. 
Schulte,  116  N.  Y.  382,  22  N.  E.  564;  Lansing 
v.  Smith,  8  Cow.  146;  B.  M.  C.  Co.  v.  L. 
C.  &  N.  Co.,  50  Pa.  91,  88  Am.  Dec  534; 
Saylor  v.  Pa.  Canal  Co.,  183  Pa.  167,  38  Atl. 
598;  Wakeman  v.  Wilbur,  147  N.  Y.  657, 
42  N.  E.  341.  There  Is  no  finding  that  takes 
the  case  out  of  this  principle. 

There  is  another  view  of  this  case,  which  Is 
founded  upon  the  condition  of  the  record. 
The  decision  is  in  the  short  form,  and  the 
judgment  in  favor  of  the  defendant  was  unan- 
imously affirmed.  In  such  a  case  the  deci- 
sion of  the  trial  court  has  the  same  effect 
as  the  general  verdict  of  a  jury,  and  all  the 
facts  must  be  deemed  to  have  been  found  in 
favor  of  the  successful  party.  In  the  case 
at  bar  the  plaintiff  cannot  succeed  unless  cer- 
tain facts  are  found  in  Its  favor.  (1)  It  must 
be  found  that  the  canal  was  never  abandon- 
ed, but  is  still  a  public  highway,  and  that 
is  a  question  of  fact,  or  at  least  a  mixed 
question  of  law  and  fact.  (2)  It  must  be  found 
that  the  defendant  purchased  the  12  miles, 
and  assumed  control  of  it,  not  as  a  private 
waterway,  but  as  a  public  highway.  (3)  It 
must  be  found  that  the  defendant  prevented 
the  plaintiff  from  using  a  public  highway  to 
transport  its  goods,  and  that  plaintiff  sustain- 
ed specific  damage  different  from  the  damage 
to  the  whole  public  These  facts,  and  ail 
other  facts  in  the  case,  instead  of  being  found 
in  favor  of  the  plaintiff,  have  been  found 
in  favor  of  the  defendant,  under  the  doctrine 
of  our  own  decisions,  and  if  any  question  sur- 
vives to  this  court  after  the  unanimous  deci- 
sion it  ought  to  be  pointed  out,  so  that  we 
may  know  just  what  the  rule  is  in  such  cases 
and  what  are  the  exceptions,  if  any.  The 
plaintiff  cannot  succeed  in  this  appeal,  un- 
less we  hold  not  only  that  these  propositions 
are  still  open  in  this  court,  but  are  to  be  as- 
.  sumed  in  favor  of  the  plaintiff  and  against 
the  judgment  If  that  is  so,  then  I  can  only 
say  that  I  am  utterly  unable  to  understand 
the  meaning  of  the  numerous  decisions  of 
this  court  on  the  question.  One  of  the  most 
recent  is  that  of  Hutton  v.  Smith,  175  N.  Y. 
375,  67  N.  B.  633,  where  the  following  prop- 
osition was  decided:  "Where  a  judgment  en- 
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tered  upon  a  decision  of  the  trial  court  In 
the  short  form  Is  unanimously  affirmed  by 
the  Appellate  Division,  the  Court  of  Appeals 
is  concluded  thereby,  and,  whatever  the  views 
of  the  court  may  be,  it  must  assume  that 
facts  sufficient  to  sustain  the  decision  were 
necessarily  found  by  the  trial  court."  In  the 
case  of  City  of  Niagara  Falls  v.  N.  X.  C.  & 
H.  R.  R.  K.  Co.,  168  N.  X.  610,  61  N.  E.  185, 
the  question  was  whether  the  locus  in  quo 
was  a  highway  or  private  property.  That 
Is  the  question  in  this  case,  but  in  that  case 
it  was  held  that  no  question  survived  the 
unanimous  decision,  although  it  appeared  that 
the  railroad  had  written  title  of  record  to  the 
land.  There  are  many  other  cases  to  the 
same  effect,  all  so  recent  that  their  scope  must 
be  well  understood.  If  I  am  wrong  in  sup- 
posing  that  the  case  at  bar  must  share  the 
same  fate,  it  ought  not  to  be  difficult  to 
point  out  wherein  this  case  differs  from  oth- 
ers, where  the  decision  is  in  the  short  form 
and  unanimously  affirmed. 
'  I  think  there  was  no  error  in  the  disposi- 
tion of  this  case  by  the  courts  below,  and 
that  the  judgment  should  be  affirmed,  with 
costs. 

1  HAIGHT,  VANN,  CULLEN,  and  WER- 
NER, JJ.,  concur  with  BARTLETT,  J. 
O'BRIEN,  J.,  reads  dissenting  opinion.  PAR- 
KER, C.  J.,  absent 

Judgment  reversed,  etc. 

(208  111.   468) 

CHICAGO  &  A.  RX.  CO.  T.  PULLIAM.* 
(Supreme  Court  of  Illinois.    Feb.  17,  1904.) 

RAILROADS  —  CROSSINGS— INJURIES— CO  NTBIBU- 

TOBY    NEGLIGENCE — SIGNALS— EVIDENCE 

—QUESTION  FOR  JURY— INSTRUCTIONS. 

1.  Where,  in  an  action  for  injuries  at  a  rail- 
road crossing,  plaintiff  testified  that  when  he 
arrived  at  a  street  near  the  track,  and  as  he 
passed  along  the  street  toward  the  main  track, 
he  looked  north  and  south  for  trains,  and  when 
he  reached  the  track  he  slowed  his  team  to  a 
walk,  and  looked  north  and  south,  and  back 
north  again,  when,  for  the  first  time,  he  saw  a 
limited  passenger  train  coming  rifrht  upon  him, 
and  that  the  short  alarm  whistle  then  given  at- 
tracted his  attention,  and  there  was  also  evi- 
dence that  there  were  obstructions  to  sight  and 
hearing  as  a  person  was  crossing  the  track,  it 
was  proper  for  the  court  to  submit  the  question 
of  his  contributory  negligence  to  the  jury, 
though  other  witnesses  testified  that  they  saw 
the  train  coming  before  plaintiff  got  on  the 
track,  and  attempted  to  warn  him  by  calling 
to  him,  waring  their  arms,  etc. 

2.  In  an  action  for  injuries  at  a  railroad  cross- 
ing, evidence  of  several  witnesses  that  they  did 
not  hear  the  bell  rung,  though  they  admitted 
that  they  did  not  know  definitely  whether  it 
was  rung  or  not,  was  sufficient  to  justify  an  in- 
struction authorizing  a  recovery  if  there  was  a 
failure  to  ring  the  bell  at  least  80  rods  from  the 
crossing,  though  defendant's  evidence  was  to 
the  effect  that  the  bell  was  rung  automatically, 
and  had  been  ringing  for  more  than  a  mile  be- 
fore reaching  the  crossing. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict 

•Behmriog  denl«d  April  14,  1904. 


Action  by  Floyd  J.  Pulliam  against  the 
Chicago  &  Alton  Railway  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Patton  &  Patton  (William  Brown,  of  coun- 
sel), for  appellant.  Robert  H.  Patton  and 
T.  J.  Nuckolls,  for  appellee. 

CARTWRIGHT,  J.  The  appellate  Court 
for  the  Third  District  affirmed  a  judgment  of 
the  circuit  court  of  Sangamon  county  in  this 
suit  for  $1,600  in  favor  of  appellee  for  per- 
sonal Injuries  caused  by  appellant's  train  at 
a  street  crossing  in  the  village  of  Auburn. 
Plaintiff  was  18  years  old,  and  was  engaged 
in  hauling  ice  to  an  icehouse  from  a  car 
on  the  side  track  of  defendant  in  said  vil- 
lage. At  the  time  of  the  accident  he  drove 
from  the  icehouse  in  a  northerly  direction 
along  a  highway  parallel  with  and  adjoining 
the  right  of  way  on  the  southeasterly  side 
until  he  reached  Monroe  street  and  then 
turned  west  across  the  track  of  the  Pawnee 
Railroad  and  several  side  tracks  of  defend- 
ant to  the  main  track.  The  weather  was  cold, 
and  he  was  standing  up  in  the  wagon.  When 
he  reached  the  main  track,  the  limited  train 
approaching  from  the  north  struck  the  wagon 
and  threw  him  out  causing  the  Injuries  for 
which  the  suit  was  brought 

At  the  close  of  the  evidence  the  defendant 
moved  the  court  to  instruct  the  jury  to  find 
it  not  guilty.  The  motion  was  overruled,  and 
the  instruction  refused,  and  the  ruling  is  as- 
signed as  error.  The  charges  of  the  declara- 
tion were  negligence,  generally,  in  the  man- 
agement of  the  train,  a  failure  to  give  statu- 
tory signals  before  reaching  the  crossing,  and 
a  violation  of  the  ordinance  of  the  village  of 
Auburn  regulating  the  speed  of  trains.  The 
train  was  running  at  a  much  higher  rate  of 
speed  than  was  permitted  by  the  ordinance, 
and  it  is  not  claimed  that  there  was  no  evi- 
dence tending  to  prove  negligence  In  that  re- 
spect on  the  part  of  the  defendant  The 
ground  on  which  It  is  contended  the  instruc- 
tion should  have  been  given  Is  that  there  was 
no  evidence  'that  the  plaintiff  was  in  the  ex- 
ercise of  reasonable  care  for  his  own  safety, 
but  that  on  the  contrary,  the  evidence  con- 
clusively showed  that  If  he  had  exercised 
such  care,  he  would  have  avoided  the  injury. 
The  evidence  of  the  respective  parties  on  that 
question  Is  as  follows:  Plaintiff  testified  that 
when  he  arrived  at  Monroe*  street  and  as 
he  passed  along  that  street  toward  the  main 
track,  he  looked  north  and  south  for  trains; 
that  when  he  reached  the  railroad  tracks,  he 
slowed  bis  team  to  a  walk;  that  when  he 
was  On  the  side  tracks  he  looked  north,  and 
then  looked  south,  and  looked  back  north 
again,  and  the  train  was  coming  right  there; 
that  the  team  was  then  on  the  main  track; 
that  the  short  whistle  given  as  an  alarm  was 
the  first  thing  that  attracted  his  attention 
to  the  train;  and  that  he  did  not  see  it  before. 
On  the  part  of  the  defendant  a  witness  testi- 
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fled  that  he  was  standing  on  the  north  side 
of  the  street,  just  west  of  the  railroad,  when 
he  saw  plaintiff  coming  toward  the  track; 
that  plaintiff  had  a  cap  pulled  down  over  his 
ears;  that  the  witness  "hollered"  at  him  four 
times  to  keep  off  the  track,  or  he  would  get 
run  over;  that  plaintiff  never  looked  up,  but 
was  standing  in  the  wagon,  not  looking  for 
trains  or  anything  else;  and  that  he  did 
not  think  plaintiff  heard  him.  Another  wit- 
ness testified  that  he  was  standing  south  of 
the  street  crossing;  that  he  "hollered"  to 
the  plaintiff  three  times;  that  the  first  time 
was  just  after  the  plaintiff  had  crossed  the 
Pawnee  track,  and  witness  called  twice  after 
that;,  and  that  plaintiff  did  not  appear  to 
hear  him,  and,  if  he  did,  he  did  not  pay 
any  attention.  The  man  for  whom  plaintiff 
was  hauling  Ice  was  on  a  load  of  ice  east  of 
the  track,  going  south,  and  testified  that  as 
plaintiff's  horses  were  on  the  turn  into  Mon- 
roe street  when  the  witness  was  about  100 
feet  from  him,  the  witness  threw .  up  his 
hand  as  a  warning,  and  motioned  to  him, 
but  he  could  not  say  whether  he  saw  the 
warning.  There  were  some  obstructions  to 
sight  and  sound,  but  they  were  some  dis- 
tance from  the  crossing;  the  first  one  being 
the  station  building,  more  than  a  block  north. 
Although  the  existence  of  such  obstructions 
does  not  excuse  the  exercise  of  care  on  the 
part  of  one  approaching  the  crossing,  the  fact 
is  proper  to  be  considered  in  connection  with 
all  the  other  facts  of  the  case.  Obstructions 
to  the  view  or  hearing  may  require  greater 
care  and  attention  to  ascertain  whether  a 
train  Is  approaching,  but  they  may  sometimes 
have  a  tendency  to  render  such  care  and 
attention  unavailing.  The  care  required  is 
such  as  a  reasonably  prudent  person  would  or- 
dinarily exercise  under  the  same  circumstan- 
ces, and  in  this  case  the  testimony  of  plaintiff 
was  sufficient  to  entitle  him  to  have  the 
question  submitted  to  the  jury.  It  was  not 
error  to  refuse  the  request  to  take  the  case 
from  the  Jury,  and  the  judgment  of  the  Ap- 
pellate Court  upon  the  controverted  question 
of  fact  is  conclusive. 

The  only  other  error  alleged  Is  the  giving 
of  the  second  and  fifth  Instructions  at  the 
request  of  the  plaintiff,  which  authorized  a 
recovery  if  the  plaintiff  was  in  the  exercise 
of  due  care  for  his  own  safety,  and  there 
was  a  failure  to  ring  the  bell  at  least  80  rods 
from  the  crossing.  The  objection  to  these 
instructions  Is  that  there  was  no  evidence  on 
which  to  base  them.  It  is  contended  that  not 
only  was  there  no  evidence  tending  to  prove 
that  the  bell  was  not  ringing,  but,  on  the 
other  hand,  the  evidence  showed  conclusive- 
ly, without  any  conflict,  that  the  bell  was  ring- 
ing for  more  than  a  mile  from  the  place  of 
the  accident  The  evidence  on  the  part  of 
the  defendant  was  that  the  bell  was  rung  au- 
tomatically, and  was  ringing  for  more  than 
a  mile  before  reaching  the  crossing.  All 
the  witnesses  agreed  that  the  whistle  was 
blown  when  It  became  apparent  that  plaintiff 


was  going  upon  the  crossing  and  there  was 
likely  to  be  a  collision.  Several  witnesses  for 
the  plaintiff  testified  that  they  did  not  hear 
the  bell,  but  none  of  them  knew  definitely 
whether  it  was  ringing  or  not  It  is  urged 
that  this  evidence  was  too  unsubstantial  as 
the  basis  of  an  instruction,  because  one  wit- 
ness said  he  was  hard  of  hearing,  and  an- 
other had  his  cap  pulled  down  over  bis  ears, 
and  none  of  them  were  paying  any  atten- 
tion to  the  question  whether  the  bell  was 
ringing  or  not  The  evidence  was  admissible 
on  the  question  whether  the  bell  Was  rung  or 
not,  and  it  is  not  error  to  give  an  instruction 
based  on  the  hypothesis  that  a  fact  exists, 
although  the  court  may  be  of  the  opinion  that 
the  evidence  is  very  slight  or  that  the  great 
weight  of  the  evidence  disproves  the  exist- 
ence of  the  fact  The  court  cannot  exercise 
its  Judgment  as  to  the  weight  of  the  evidence 
in  giving  or  refusing  instructions.  We  do 
not  think  it  was  error  to  submit  the  Issues 
to  the  Jury,  or  to  give  the  instructions  com- 
plained of. 

The  Judgment  of  the  Appellate  Court  Is  af- 
firmed.   Judgment  affirmed. 


(US  Man.  455) 

COGSWELL  v.  HALL. 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.    April  7,  1904.) 

MONET  SAD  AND  RECEIVED  —  ACTION  —  COM- 
PLAINT—AMENDMENT—HUSBAND AND  WIFE- 
ADVANCEMENTS  BY  WIFE— RESULTING  TBU8TS 
—DESCENT— EVIDENCE— COMPETENCY. 

1.  The  heir  of  a  decedent  contracted  with  de- 
cedent's widow,  whereby  she  received  the 
amount  realized  on  the  sale  of  certain  real  es- 
tate of  the  estate  which  was  subject  to  her  right 
of  dower,  and  of  which  sum  she  was  to  have  the 
income  of  one-third  during  her  life,  and  at  her 
death  the  principal  was  to  be  paid  to  the  heir, 
and  the  remainder  she  was  to  retain  as  a  loan 
from  him.  In  an  action  for  money  had  and  re- 
ceived, brought  by  the  heir  against  the  execu- 
tor of  the  widow  to  recover  the  moneys,  the 
declaration  did '  not  contain  a  count  declaring 
specifically  for  the  money  that  represented  the 
value  of  the  estate  in  dower,  and  an  amend- 
ment was  allowed  in  which  that  part  of  plaintiff's 
claim  was  set  out  in  a  separate  count.  Held, 
that  the  amendment  was  not  improper  on  the 
ground  that  it  introduced  a  new  cause  of  action, 
which  would  otherwise  have  been  barred  by  lim- 
itations. 

2.  The  question  whether  plaintiff  had  intend- 
ed, when  he'  brought  his  action,  to  include  the 
substance  of  the  amended  count  as  a  part  of 
his  demand,  was  within  the  discretion  of  the 
trial  court. 

3.  It  appearing  that  the  first  count  in  the 
declaration  included  the  demand  which  was  sub- 
sequently set  up  specifically  in  the  new  count 
by  amendment,  the  discretion  of  the  trial  court 
in  deciding  as  a  matter  of  fact  that  plaintiff 
had  intended  to  claim  the  matter  set  up  in  the 
new  count  was  not  abased. 

4.  Inasmuch  as  the  principal  held  by  the  wid- 
ow as  a  substitute  for  her  dower  was  not  re- 
ceived to  plaintiffs  use,  so  as  to  be  recoverable 
under,  the  first  count,  and  under  the  agreement 
made  with  him  he  would  become  entitled  to  its 
possession  as  his  separate  property  only  at  her 
death,  it  was  proper  to  permit  the  amendment 
so  as  to  enable  plaintiff  to  maintain  his  action 
for  the  cause  for  which  it  was  brought 
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5.  In  an  action  by  an  heir  of  a  decedent 
against  the  executor  of  the  decedent's  widow 
plaintiff  claimed  that  the  money  received  on 
this  sale  of  certain  real  estate  belonging  to  the 
decedent's  estate  had  been  turned  over  to  the 
widow  under  a  contract  with  him  whereby  two- 
thirds  of  it  was  to  be  a  loan,  and  she  was  to 
have  the  interest  on  one-third  as  representing 
her  dower  interest,  the  entire  sum  to  be  repaid 
to  plaintiff  at  her  death.  Held,  that  it  was  open 
to  the  defendant  to  show  a  resulting  trust,  in 
that  when  the  property  was  originally  purchas- 
ed she  had  contributed  an  aliquot  part  of  the 
purchase  price. 

6.  As  tending  to  support  the  defense,  conver- 
sations between  the  widow  and  her  husband  in 
the  presence  of  third  parties,  and  her  conduct, 
inconsistent  with  the  alleged  contract,  was  ad- 
missible, under  Rev.  Laws,  c.  175,  {  67,  declar- 
ing that,  if  the  cause  of  an  action  brought 
against  an  executor  is  supported  by  oral  testi- 
mony of  a  promise  made  by  the  testator,  evi- 
dence of  statements  made  by  testator,  and  evi- 
dence of  his  acts  and'  habits,  tending  to  show 
the  improbability  of  the  making  of  such  prom- 
ise, is  admissible. 

Exceptions  from  Superior  Court,  Norfolk 
County;   Chas.  A.  De  Courcy,  Judge. 

An  action  by  Charles  F.  Cogswell  against 
Newbert  J.  Hall  for  moneys  had  and  receiv- 
ed. Verdict  for  plaintiff,  and  defendant 
brings  exceptions.    Exceptions  sustained. 

Everett  C.  Bumpus,  Frank  E.  H.  Gary,  and 
John  B.  Sullivan,  Jr.,  for  plaintiff.  Marcel- 
lus  Coggan  and  George  L.  Dillaway,  for  de- 
fendant. 

BRALEY,  J.  On  the  death,  of  his  father, 
the  plaintiff,  who  appears  to  have  been  his 
only  heir  at  law,  entered  Into  an  agreement 
with  his  mother,  of  whose  will  the  defend- 
ant is  executor,  by  which  she  received  the 
sum  of  $6,000,  being  the  price  of  certain  real 
estate  left  by  bis  father,  who  died  intestate, 
and  subject  to  her  right  of  dower.  The  de- 
tails of  the  transaction  are  not  fully  dis- 
closed, but  from  the  testimony  of  the  plain- 
tiff it  may  be  inferred  that  of  this  sum  she 
was  to  have  the  income  of  $2,000  during  her 
life,  In  place  of  her  life  interest  in  the  land, 
and  at  her  death  the  principal  was  to  be 
paid  to  him.  The  remainder  of  the  money 
she  retained  as  a  loan  from  him,  on  which 
she  was  to  pay  interest;  but  neither  the  time 
when  the  debt  became  due  and  payable  nor 
the  rate  of  interest  to  be  charged  appears 
in  the  bill  of  exceptions,  and  the  only  witness 
to  the  alleged  contract  was  the  plaintiff. 
As  the  original  declaration  did  not  contain 
a  count  declaring  specifically  for  the  money 
that  represented  the  value  of  her  estate  in 
dower  held  by  her  at  her  death,  an  amend- 
ment was  offered  and  allowed,  in  which  this 
part  of  the  plaintiff's  claim  was  set  ont  In 
a  separate  count  The  defendant  apparently 
opposed  the  allowance  of  this  amendment  up- 
on the  ground  that  It  "Introduced  a  new 
cause  of  action  that  would  otherwise  be 
barred  by  the  statute  limiting  actions  against 
executors  to  two  years  after  their  appoint- 
ment," though  there  Is  no  statement  in  the 
bill  of  exceptions  giving  the  date  of  the  ap- 
pointment of  the  executor,  or  that  he.  had 


given  the  notice  required  by  statute  (Rev. 
Laws,  c.  139,  si;  Id.  c.  141,  i  9).  Instead 
of  this  being  a  conclusive  reason  in  ,favor  of 
Its  disallowance,  It  might  well  be  consider- 
ed a  sufficient  cause  for  its  being  granted, 
for  otherwise  the  plaintiff  might  lose  a  mer- 
itorious claim. 

The  other  objection— that  the  conditions 
stated  at  the  beginning  of  the  trial  had  not 
arisen  under  which  the  amendment  should 
be  allowed— was  wholly  within  the  discretion 
of  the  presiding  justice,  as  well  as  the  fur- 
ther question  of  fact,  raised  by  the  defend- 
ant, whether  the  plaintiff,  when  he  brought 
his  action,  intended  to  include  the  substance i 
of  the  amended  count  as  a  part  of  his  de-' 
mand.  Such  an  objection  becomes  of  slight 
importance  when  it  appears  that  the  first 
count  of  the  declaration  included  all  the 
items  for  the  full  amount  as  money  had  and 
received  to  the  plaintiff's  use.  But  the  prin- 
cipal held  by  her  as  a  substitute  for  her 
dower  was  not  received  to  his  use,  and  un- 
der the  agreement  made  with  him  he  would 
become  entitled  to  its  possession  as  his  sep- 
arate property  only  at  her  death.  Driscoll 
v.  Holt,  170  Mass.  262,  49  N.  E.  309:  Adams 
v.  Weeks,  174  Mass.  45,  46,  54  N.  E.  350; 
Golding  v.  Brennan,  183  Mass.  286-289,  67 
N.  E.  239.  To  meet  this  difficulty,  and -en- 
able the  plaintiff  to  maintain  bis  action  for 
the  cause  for  which  it  was  brought,  the 
amendment  was  allowed  properly. 

The  remaining  exception  relates  to  the  ex- 
clusion of  evidence  offered  by  the  defendant 
that  his  testatrix  originally  contributed  $3,- 
000  towards  the  purchase  of  the  land,  and 
had  the  right  to  appropriate  to  her  own  use 
upon  receipt  of  the  price  for  which  It  sold, 
so  much  as  would  repay  her  this  amount. 
The  plaintiff's  case  rested  upon  his  testi- 
mony of  an  express  agreement  with  his  moth- 
er. He  took  the  position  that,  as  heir  at 
law  of  bis  father,  he  became  entitled  at  the 
time  of  sale  to  two-thirds  of  the  money  re- 
ceived by  her,  and  at  her  death  to  tha  re- 
mainder. It  was  open  to  the  defendant  to 
prove  that  when  the  property  was  originally 
bought  Mrs.  Cogswell  contributed  an  aliquot 
part  of  the  purchase  price.  Skehill  v.  Ab- 
bott, 184  Mass.  145,  68  N.  E.  37.  If  so,  and 
the  money  advanced  by  her  was  not  a  gift  to 
her  husband,  there  was  a  resulting  trust  In 
her  favor,  which  she  could  have  established, 
if  necessary,  by  a  bill  In  equity  against  him 
in  his  lifetime.  Livermore  v.  Aldrich,  5 
Cush.  431-435;  Hayward  v.  Cain,  110  Mass. 
273-277;  Lombard  v.  Morse,  155  Mass.  13S, 
29  N.  B.  205,  14  L.  R.  A.  273;  Frankel  v. 
Frankel,  173  Mass.  214,  53  N.  E.  398,  73  Am. 
St  Rep.  266.  And  the  plaintiff,  as  his  heir 
at  law,  who  claims  title  to  the  estate  left 
by  him  either  as  land  or  the  proceeds  of  its 
sale,  Is  in  no  different  situation.'  Day  v. 
Worcester,  etc.,  R.  R.  Co.,  151  Mass.  302,  307, 
23  N.  E.  824;  Holland  v.  Cruft  3  Gray,  162— 
180;  Dpna  v.  Dana,  154  Mass.  491,  28  N.  E. 
905;   Rlnes  v.  Batchelder,  62  Me.  95.    From 
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the  discussion  appearing  in  the  bill  of  excep- 
tions, when  this  evidence  was  offered  by  the 
defendant  it  was  excluded  for  the  reasons 
that  the  inquiry  was  collateral  to  the  general 
issue  of  indebtedness  then  on  trial,  and,  as 
she  settled  her  husband's  estate  upon  his 
death,  and  never  claimed  a  resulting  trust, 
her  conduct  was  legally  inconsistent  with 
the  position  taken  by  her  executor.  Such  a 
view  only  affects  the  weight  to  be  given  to 
the  evidence,  but  leaves  the  question  of  ad- 
missibility untouched.  The  Jury  were  not 
obliged  to  believe  the  testimony  of  the  plain- 
tiff, and  his  evidence  could  not  be  treated  as 
absolutely  establishing  the  business  relation 
between  him  and  his  mother,  to  which  he 
had  testified.  His  case  rested  upoA  an  ex- 
press promise  made  by  her  to  pay  to  him 
the  price  of  the  land  under  the  terms  already 
stated.  By  way  of  reply  to  this  claim,  and 
to  support  his  defense  that  at  least  one-half 
of  the  amount  that  came  Into  her  possession 
was  due  to  her  in  repayment  of  money  advan- 
ced at  the  time  when  the  estate  was  bought, 
the  defendant  was  clearly  within  the  statute 
permitting  proof  not  only  of  declarations  made 
by  her,  which  would  include  the  conversation 
between  herself  and  husband,  in  the  presence 
of  a  third  party,  but  also  of  her  conduct,  as 
being  inconsistent  with  such  a  contract,  and 
thus  tending  to  contradict  it.  Rev.  Laws,  c. 
175,  |  67;  Brooks  v.  Holden,  175  Mass.  137- 
140,  55  N.  E.  802;  National  Granite  Bank  v. 
Tyndale,  179  Mass.  390-395,  60  N.  E.  927. 
Exceptions  sustained. 


(185   Mass.   451) 

WHITE  v.  McPECK  et  al. 

(Supreme   Judicial    Court  of   Massachusetts. 

Suffolk.    April  4,  1904.) 

PARTNERSHIP  —  DEBTS— INSURANCE— LAPSE  OF 
POLICIES— WAIVEB— NOTES— CONSIDERATION — 
INSTRUCTIONS— APPLICABILITY  TO  EVIDENCE. 

1.  Where  it  is  provided  in  a  partnership 
agreement  that  certain  insurance  policies  on  the 
lives  of  the  partners  should  be  taken  out,  the 
premiums  on  such  policies,  as  between  the  part- 
ners, are  partnership  debts. 

2.  Where  the  insurer  subsequently  accepts 
money  due  as  premiums,  the  lapse  of  the  policy 
for  failure  to  pay  them  is  waived. 

3.  A  promise,  on  the  part  of  an  insurance 
agent,  to  forward  premiums  out  of  his  own 
funds  for  insured,  is  a  valid  consideration  for  a 
note  Riven  for  the  premiums. 

4.  Where  there  was  evidence  of  an  agreement 
between  partners  to  keep  up  insurance  policies 
on  each  other's  lives,  which  there  was  no  delib- 
erate decision  on  the  part  of  defendant  partner 
to  break,  and  also  evidence  of  a  subsequent  rat- 
ification by  defendant  of  a  note  given  by  the 
other  partner  to  plaintiff  for  premiums,  a 
charge,  in  an  action  on  the  note,  to  find  for 
defendant  if  plaintiff  received  notice  that  de- 
fendant did  not  wish  to  keep  up  the  insur- 
ance, "and  subsequently,  without  the  assent  of 
defendant,"  plaintiff  secured  the  note  in  ques- 
tion, was  properly  refused,  as  inapplicable  to 
the  evidence. 

Exceptions  from  Superior  Court,  Suffolk 
County;  John  A.  Aiken,  Judge. 

ft.  Bee  Insurance,  vol.  28,  Cent  Dig.  J  1056. 


Action  by  James  O.  White  against  Neal  4L 
McPeck  and  Hammond  Braman.  There  was 
judgment  for  plaintiff,  and  defendant  Bra- 
man  excepts.    Exceptions  overruled. 

The  defendant  Braman  made  the  conten- 
tions embodied  in  the  following  rulings: 
First.  That  the  note  declared  on,  on  the  facts, 
was  not  given  for  partnership  purposes.  Sec- 
ondly. That '  the  note  declared  on,  on  the 
facts,  was  without  consideration.  Thirdly: 
That  If  the  plaintiff  or  his  agent  received  no- 
tice from  the  defendant  Braman  that  he,  the 
defendant  Braman,  did  not  wish  to  continue 
the  expense  incident  to  the  policies  of  insur- 
ance in  question,  and  subsequently,  without 
the  assent  of  said  Braman,  the  plaintiff  se- 
cured from  the  defendant  McPeck  the  note 
in  question,  such  action  on-  the  part  of  the 
plaintiff  was  in  fraud  of  the  defendant  Bra- 
man, and  the  plaintiff  cannot  recover  against 
the  defendant  Braman. 

Robert  W-.  Nason  and  Thomas  W.  Proctor, 
for  plaintiff.  Whipple,  Sears  &  Ogden  and 
W.  M.  Lindsay,  for  defendant 

LORING,  J.  This  is  an  action  on  a  promis- 
sory note  dated  July  15,  1902,  signed  McPeck 
&  Co.  The  defendants,  McPeck  and  Bra- 
man, at  that  time  were  partners.  The  plain- 
tiff put  In  evidence  showing  that  he  was  and 
is  the  agent  of  the  Travelers'  Insurance  Com- 
pany; that  McPeck  and  Braman  became 
partners  on  February  8,  1902;  that  before 
this  partnership  was  formed  McPeck  had  been 
doing  business  with  one  Alexander  as  a  part 
ner;  that  on  February  8th  McPeck  held  a 
policy  on  the  life  of  Alexander  In  the  Trav- 
elers' Insurance  Company,  represented  by  the 
plaintiff,  payable  to  him,  McPeck,  and  Alex- 
ander held  a  policy  on  McPeck's  life,  payable 
to  him  (Alexander).  When  Braman  became 
a  partner  of  McPeck,*  and  Alexander  ceased 
to  be  a  partner,  Braman  asked  to  have  the 
policy  on  McPeck's  life  transferred  to  him, 
and  this  was  done  "in  consequence  of  his 
request,"  in  the  words  of  McPeck  in  his  tes- 
timony. McPeck's  testimony  immediately  aft- 
er this  is  as  follows:  "Subsequently  he  took 
out  this  policy  payable  to  me;  this  was  one 
of  the  agreements  between  us."  The  third 
quarterly  premium  on  the  policy  payable  to 
Braman  fell  due  April  24,  1902,  and  the  sec- 
ond quarterly  premium  on  the  policy  payable 
to  McPeck  fell  due  June  15th.  On  or  about 
July  2d  the  plaintiff  sent  his  bookkeeper  to 
demand  the  premiums;  be  returned,  and  re- 
ported that  Braman  told  him  that  he  and 
McPeck  had  decided  not  to  continue  the  in- 
surance any  longer.  A  day  or  two  afterward 
the  plaintiff  saw  McPeck,  and  said  to  him 
that  he  was  surprised  that  Braman  and  he 
were  not  going  to  continue  "this  partnership 
agreement  which  you  made,"  and,  on  being 
asked  what  he.  meant,  replied,  "Braman  told 
my  bookkeeper  the  other  day  that  you  had 
decided  not  to  continue  that  insurance  any  lon- 
ger."   To   which    McPeck   replied   that,    'If 
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Braman  told  you  that,  it  la  untrue;  we  bave 
had  no  such  conversation,  and  I  fully  intend 
to  keep  up  this  insurance,,  and  Mr.  Braman,  if 
he  carries  out  the  agreement  which  we  made 
originally,  should  carry  out  his  part  of  the 
contract,  and  if  you  will  accept  a  partnership 
note— it  is  not  convenient  for  me  to  give 
you  a  check  today  for  those  premiums— but 
if  you  will  accept  a  partnership  note  I  will 
give  it  to  you."  In  pursuance  of  this  conver- 
sation the  note  sued  on  was  given,  and  the 
plaintiff,  on  July  29th,  paid  the  premiums  to 
the  company  out  of  his  own  money.  At  the 
trial  in  the  superior  court  the  defendant  Mc- 
Peck  was  defaulted,  and  Braman  introduced 
no  evidence  material  on  the  matters  now  be- 
fore us.  Braman  asked  the  court  to  rule 
that  on  the  facts  the  note  was  not  given  for 
partnership  purposes,  was  without  considera- 
tion, and  "that  if  the  plaintiff  or  his  agent 
received  notice  from  the  defendant  Braman 
that  he,  the  defendant  Braman,  did  not  wish 
to  continue  the  expense  incident  to  the  poli- 
cies of  Insurance  in  question,  and  subsequent- 
ly, without  the  assent  of  Baid  Braman,  the 
plaintiff  secured  from  the  defendant  McPeck 
the  note  In  question,  such  action  on  the  part 
of  the  plaintiff  was  in  fraud  of  the  defend- 
ant Braman,  and  the  plaintiff  cannot  recover 
against  the  defendant  Braman." 

The  defendant  contends,  In  support  of  the 
first  ruling  asked  for,  that,  the  application 
for  each  policy  having  been  made  by  the  per- 
son insured,  the  premium  was  due  from 
each,  and  was  not  a  partnership  debt,  and 
that  this-  conclusion  is  re-enforced  by  the 
provision  contained  in  each  policy  that  the 
person  taking  out  the  policy  can  revoke  the 
designation  of  the  beneficiary  at  pleasure. 
But  there  was  evidence  that  one  of  the 
terms  of  the  partnership  agreement  between 
McPeck  and  Braman  was  that  these  policies 
should  be  taken  out  and  kept  in  force.  That 
made  the  premiums,  as  between  the  part- 
ners, partnership  debts. 

In  support  of  the  second  ruling  asked  for, 
the  defendant  Braman  contends  that  by  its 
terms  the  policy  became  void  on  the  premi- 
ums not  being  paid  at  maturity,  and  that  it 
appears  on  the  face  of  the  policy  that  no 
agent  can  extend  the  time  for  payment  of 
premiums,  nor  can  the  contract  be  altered 
except  by  the  written  agreement  of  the  com- 
pany, signed  by  the  president,  vice  president, 
secretary,  or  assistant  secretary.  But,  if  the 
company  subsequently  accepted  the  money 
due  as  premiums,  the  lapse  of  the  policy  for 
the  failure  to  pay  them  would  be  waived. 
The  conversation  in  which  the  plaintiff 
agreed  to  take  a  note  warranted  the  judge  In 
finding  that  he  agreed  to  forward  to  the  com- 
pany the  premiums  out  of  his  own  funds; 
that  promise  was  a  valid  consideration  for 
the  note. 

We  are  of  opinion  that,  on  a  fair  construc- 
tion of  the.  third  ruling  asked  for,  the  ques- 
tion presented  by  it  is  whether  the  giving 
wf  the  notice  prevented  the  plaintiff  from  re- 


covering on  this  note  If  Braman  originally 
agreed  to  keep  these  policies  In  force,  and 
never  in  fact  decided  to  break  his  agreement, 
and  the  plaintiff  in  good  faith  believed  such 
to  be  the  fact,  or  if  the  giving  of  the  note 
was  ratified  by  Braman  after  it  was  given. 
In  addition  to  the  evidence  already  stated, 
McPeck  testified,  and  this  testimony  was  un- 
contradicted: "I  told  Mr.  Braman,  before 
we  signed  the  note,  we  would  have  to  sign 
and  pay  it,  and  we  would  pay  it  I  did  not 
say  what  we  would  do.  I  told  him  I  signed 
it  after  It  was  done,  and  he  made  no  objec- 
tion to  it."  In  this  state  of  the  evidence  we 
think  that  the  words  "and  subsequently, 
without  the  assent  of  said  Braman,  the  plain- 
tiff secured  from  the  defendant  McPeck  the 
note  in  question,"  refers  to  an  assent  on  Bra- 
man's  part  having  been  expressly  given  by 
Braman  after  the  notice  was  given,  and  does 
not  refer  to  there  having  been  originally  an 
agreement  to  keep  up  the  policies,  and  no  de- 
liberate decision  by  Braman  to  break  it,  nor 
to  the  note  having  been  ratified  by  him  after 
it  was  given. 
-    Exceptions  overruled. 


CUS  Mass. 
CHILD  et  aJ.  ▼.  CHILD  et  sJL 
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(Supreme   Judicial   Court   of   Massachusetts. 
Suffolk.    April  1,  1904.) 

WILLS  —  CONSTRUCTION— VESTED     REMAINDER— 
MISTAKE—  STOTLYI NO   WOKDS. 

1.  Testator's  will  provided  that,  on  the  death 
of  his  widow,  certain  property  should  be  .con- 
veyed "in  equal  shares  to  and  among  such  of 
my  brother  and  sisters,  L.,  S.,  and  F.  and  the 
children  of  my  sister  M.,  deceased,"  said  children 
to  take  by  representation,  "and  in  case  my  said 
brother  F.,  .or  either  of  my  sisters,  or  any  of  the 
children  of  M.  *  *  *  die  in  my  lifetime  or 
before  said  trust  shall  terminate  leaving  chil- 
dren," they  "shall  take  the  parent's  share  by 
representation."  A  child  of  M.,  living  at  the 
decease  of  testator,  died  without  issue  before 
testator's  widow,  and  after  her  death  his  ex- 
ecutor sued,  claiming  that  he  died  possessed  of  a 
vested  interest;  but  the  surviving  children  of 
M.  claimed  that  the  sentence  in  the  will  siould 
be  completed  by  supplying  the  words  "as  sur- 
vive my  wife,"  or  their  equivalent  Held,  that 
plaintiff's  testator  had  a  vested  interest,  since, 
if  the  mistake  consisted  in  the  omission  of  a  de- 
pendent clause,  instead  of  the  insertion  of  the 
words  "such  of,"  it  was  a  matter  of  conjecture 
what  the  clause  was. 

Case  reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  Jas.  M.  Morton, 
Judge. 

Bill  by  George  F.  Child  and  another,  as 
executors  of  the  will  of  Samuel  G.  Child, 
against  George  F.  Child  and  others,  to  de- 
termine whether  Samuel  G.  Child  took  a. 
vested  interest  under  the  will  of  James 
Guild.  Case  reserved  for  the  full  court. 
The  clause  of  the  will  mentioned  In  the  opin- 
ion provided  that  certain  property  on  the 
death  of  the  widow  should  be  conveyed.  "In. 
equal  shares  to  and  among  such  of  my 
brother  and  sisters,  Louisa  Guild,  Sarah  Ann 
Chandler  and  Frederic  Guild  and  the  cUil- 
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dren  of  my  sister,  Mary  D.  Child,  deceased 
(said  children  of  Mary  D.  to  take  the  par- 
ent's snare  by  right  of  representation),  and 
in  case  my  said  brother  Frederic,  or  either 
of  my  said  sisters,  or  any.  of  said  children 
of  Mary  D.  Child,  deceased,  above  named, 
die  in  my  lifetime  or  before  said  trust  shall 
terminate  leaving  children,  such  children 
shall  take  the  parent's  share  by  right  of  rep- 
resentation." 

Charles  B.  Helller,  for  complainants.  Ar- 
thur B.  Denlson  and  W.  Stanley  Campbell, 
for  respondents. 

LOSING,  J.  It  is  plain  that,  if  the  words 
"such  of  had  not  been  inserted  In  the 
twelfth  clause  of  the  will,  the  plaintiffs'  tes- 
tator would  have  had  a  remainder  vested, 
subject  to  be  divested  by  bis  dying  leav- 
ing issue  him  surviving  at  the  date  of  his 
decease.  It  is  also  plain  that  a  mistake  has 
been  made  In. drafting  the  will.  The  sen- 
tence and  limitation  which  were  begun  by 
the  words  "such  of  stand  unfinished  and 
incomplete.  And  finally  it  is  plain  that  the 
mistake  was  either  in  the  insertion  of  these 
words,  or  in  the  omission  of  the  description 
and  limitation  begun  by  them.  The  surviv- 
ing children  of  Mary  D.  Child,  who  are  the 
defendants  here,  ask  us  to  bold  that  the  mis- 
take consists  in  omitting  the  rest  of  the  sen- 
tence, and  to  correct  the  mistake  by  reading 
Into  this  article  of  the  will  the  words  "as 
survive  my  wife,"  or  their  equivalent  The 
leading  case  in  this  commonwealth  on  sup- 
plying words  in  a  will  is  Metcalf  v.  Fram- 
ingham,  128  Mass.  370,  which  haB  been  often 
cited  and  followed.  It  is  not  the  province 
of  the  court  'to  conjecture  what  the  Inten- 
tion of  the  testator  would  have  been,  had 
the  omission  been  called  to  his  attention. 
It  is  the  more  restricted' duty  of  ascertain- 
ing his  intention  by  construing  the  words 
which  he  has  used,  and  of  supplying  the 
words  which  the  court  finds  necessary  to 
express  that  intention  fully.  It  cannot  sup- 
ply words  to  give  effect  to  an  intention  which 
he  has  not  expressed  by  the  words  used  by 
him.  In  construing  the  particular  words  in 
question,  they  are  to  be  construed  in  the 
light  of  the  will  as  a  whole.  Bee  Bradlee 
v.  Andrews,  137  Mass.  51,  53;  Towle  v. 
Delano,  144  Mass.  95,  99,  10  N.  E.  769.  See, 
also,  Lord  Halsbury  in  Inderweck  v.  Tatoh- 
ell  [1903]  A.  O.  120,  122.  Or,  as  it  was  well 
put  by  Vice  Chancellor  Page  Wood  In  Hope 
v.  Potter,  3  Kay  &  J.  206,  209,  210,  cited 
and  relied  on  by  the  defendants,  words  can  be 
supplied  only  where  it  is  plain,  by  necessary 
Implication,  what  the  words  to  be  supplied 
are.  If  we  pass  by  the  difficulty  that  it  is 
no  more  than  a  conjecture  whether  the  mis- 
take in  the  case  at  bar  consists  in  leaving 
in  the  words  "such  of,"  or  in  leaving  out 
the  dependent  clause,  and  assume,  in  favor 
of  the  defendants,  from  the  presence  in  the 
70  N.B.— 80 


will  of  the  words  "such  of,"  that  the  mis- 
take consists  in  the  omission  of  the  depend- 
ent clause,  it  is  a  matter  of  conjecture  what 
the  omitted  dependent  clause  is.*  It  must 
be  gathered  from  the  gift  over  contained  in 
the  following  sentence— the  sentence  with 
which  the  article  ends— construed  in  the  light 
of  the  rest  of  the  will.  This  sentence  makes 
provision  for  the  brother  or  any  of  the  sis- 
ters, or  any  of  the  children  of  the  deceased 
sister,  Mary,  "leaving  children,"  in  case  they 
die*  either  during  the  lifetime  of  the  testa- 
tor, or  during  the  continuance  of  the  trust 
for  the  life  tenant,  and  the  provision  made 
is  that  "such  children  shall  take  the  par- 
ent's share  by  right  of  representation."  Judg- 
ed by  this  sentence,  the  omitted  clause  was 
to.  confine  the  provision  made  by  it  to  the 
class  consisting  of  the  brother,  the  sisters, 
and  the  children  of  the  deceased  sister,  Mary, 
who  did  not  die  leaving  children;  but  there 
Is  nothing  to  indicate  by  necessary  implica- 
tion (to  use  the  phrase  used  by  Vice  Chancel- 
lor Page  Wood)  that  the  prior  gift  to  the 
class  above  named  was  to  such  of  that  class 
as  survived  the  duration  of  the  trust  for  the 
life  tenant,  and  did  not  include  all  of  the 
class  who  survived  the  testator,  and  who 
subsequently  died,  leaving  no  children  them 
surviving  at  the  date  of  their  several  deaths. 
It  is  at  least  a  matter  of  conjecture  which 
of  these  two  was  the  provision  contained  in 
the  omitted-  clause,  and  for  that  reason  no 
missing  words  can  be  supplied.  Indeed,  if 
we  were  at  liberty  to  indulge  in  conjectures 
of  this  kind,  it  is  at  least  as  probable  that 
the  omitted  clause  did  include  those  sur- 
viving the  testator,  and  dying  not  leaving 
children  at  the  date  of  their  several  deaths. 
The  gift  over  is  a  gift  to  take  effect  in  case 
the  brother  or  any  sister  or  any  child  of  the 
deceased  sister,  Mary,  should  die  "in  my 
lifetime  or  before  said  trust  shall  terminate," 
and  the  omitted  clause  (following  the  tenor 
of  the  following  sentence  containing  the  gift 
over)  may  well  have  been  a  clause  which, 
together  with  the  words  of  the  will,  gave  the 
remainder  to  "such  of  my  brother  and  sis- 
ters and  children  of  my  deceased  sister  as 
shall  have  survived  me  and  shall  not  die 
leaving  children  before  the  termination  of 
the  trust."  The  case  principally  relied  on 
by  the  defendants  is  Donnell  v.  Newbury- 
port  Hospital,  179  Mass.  187,  60  N.  B.  482. 
That  is  a  case  where  there  was  a  gift  over 
by  way  of  substitution,  and  the  gift  over  was 
not  commensurate  with  the  previous  gift. 
It  was  held  that  the  gift  over  was  to  be  cut 
down  to  fit  the  previous  gift. 

A  decree  must  be  entered  declaring  that 
Samuel  G.  Child  had  a  vested  interest  in 
the  land  described  in  the  bill  of  complaint, 
and  directing  the  $7,500,  the  proceeds  of 
the  sale  of  the  interest  of  Samuel  G.  Child, 
to  be  transferred  to  the  plaintiffs  as.  ex- 
ecutors.   So  ordered. 


Digitized  by 


Google 


466 


70  NORTHEASTERN  REPORTER. 


(N.Y. 


(178  N.   T.   a$) 

WALDEN  ▼.  CITY  OF  JAMESTOWN. 

(Court  of  Appeals  of  New  York.     April  8, 

1904.) 

MUNICIPALITIES — NOTICE    OF    INJOBT— DEFECT- 
IVE STBEETB— EVIDENCE—  DAMAGES. 

1.  Where  a  charter  of  a  city  provides  that, 
when  an  action  is  brought  against  it  for  per- 
sonal injuries  caused  by  defective  sidewalks  or 
streets,  plaintiff  must  show  notice  in  writing, 
given  within  48  hours  after  the  accident,  to  the 
city  officers,  service  of  such  notice  within  72 
hours  thereafter  is  sufficient,  where,  up  to 'the 
time  of  the  preparation  and  service  of  the  no- 
tice, plaintiff  was  suffering  such  pain  from  her 
injuries  that  she  was  unable  to  transact  busi- 
ness. 

2.  In  an  action  to  recover  for  personal  in- 
juries, plaintiffs  physician  testified  that  she 
was  suffering  from  concussion  of  the  spine. 
Held,  that  he  could  testify  as  an  expert  that  the 
injury  was  permanent,  and  that  the  progressive 
result  thereof  mignt  be  paralysis. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Emma  J.  Walden  against  the 
city  of  Jamestown.  From  a  Judgment  of  the 
Appellate  Division  (80  N.  Y.  Supp.  65)  affirm- 
ing a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

James  L.  Weeks,  for  appellant  Benjamin 
S.  Dean,  for  respondent 

BARTI/ETT,  J.  This  action  is  brought 
against  the  defendant  the  city  of  Jamestown, 
to  recover  damages  for  personal  .Injuries  al- 
leged to  have  been  received  on  the  8th  day  of 
April,  1900,  within  said  city,  on  one  of  its 
traveled  thoroughfares,  known  as  "Warren 
Street." 

On  the  day  in  question  the  plaintiff,  in 
company  with  her  daughter,  was  on  the  way 
from  her  residence  to  church,  and,  in  at- 
tempting to  pass  over  the  sidewalk  of  said 
street  experienced  a  serious  fall  in  conse- 
quence of  the  defects  existing  therein,  being 
thrown  forward,  striking  on  her  left  knee 
and  head,  thereby  sustaining  painful  injuries. 
The  referee  found,  in  substance,  that  in  con- 
sequence of  this  fall  the  patella  of  plaintiff's 
left  knee  was  dislocated,  and  that  she  also 
received  a  severe  shock  or  fall,  which  occa- 
sioned pain  and  suffering"  and  produced  a 
condition  of  partial  unconsciousness,  disqual- 
ifying her,for  a  certain  time  from  transacting 
business;  that  directly  after  receiving  such 
injuries  the  plaintiff  was  removed  into  an 
adjoining  residence,  and  there  cared  for  to 
some  extent;  she  was  then  removed  to  her 
own  home.  The  trial  of  this  action  took 
place  some  18  months  after  the  accident 
The  referee  found,  in  substance,  that  the  in- 
jury to  the  plaintiff  occasioned  her  much 
suffering  during  the  greater  part  of  the  time 
since  the  accident;  that  in  consequence  there- 
of she  had  been  unable  to  attend  to  her 
household  duties,  or  to  perform  any  large 
amount  of  work  or  labor;    that  she  Is  now 

f  1.  See  Municipal  Corporations,  vol.  36,  Cent  Dig. 
|  1706. 


afflicted  with  spinal  irritation  and  Its  attend- 
ant results,  which  were  occasioned  by  said 
injury  and  by  the  shock  received  by  her  at 
the  time  of  said  injury,  and  that  plaintiff 
had  sustained  loss  and  damage  to  the  amonnt 
and  extent  of  $1,800;  that  the  accident  to  the 
plaintiff  and  the  injuries  received  by  her 
were  the  result  of  the  negligence  of  the  de- 
fendant In  failing  to  keep  and  maintain  the 
sidewalk  In  a  safe  and  proper  condition  at 
the  place  where  the  accident  occurred.  The 
referee  further  found  that  in  and  by  the 
terms  and  provisions  of  the  charter  of  the 
defendant  (Lbwb  1896,  p.  675,  c.  231,  {  2) 
It  is,  among  other  things,  provided  as  follows: 
"Where  any  action  is  brought  against  said 
city  to  recover  damages  for  a  death  or  per- 
sonal injuries  caused  by  defective  sidewalks 
or  streets,  the  plaintiff  must  show  that  notice 
in  writing  of  the  place  where  Bald  accident 
occurred  out  of  which  said  claim  arose,  was 
given  to  the  mayor,  dry  clerk,  or  some  alder- 
man of  said  city  within  forty-eight  hours 
after  the  happening  thereof  In  order  to  main- 
tain such  action.  Such  notice  shall  be  in 
addition  to  the  written  notice  hereinbefore 
required."  The  referee  found,  in  substance, 
that  no  notice  in  writing  or  otherwise  was 
given  by  the  plaintiff,  in  pursuance  of  the 
requirements  of  said  section,  within  48  hours 
after  the  occurrence  of  such  injury,  but  that 
on  the  11th  day  of  April,  1900,  a  notice  In 
writing  was  prepared  and  signed  by  the 
plaintiff,  and  served  upon  the  city  clerk  of 
the  defendant  It  is  further  found  that  Tip 
to  the  time  of  the  preparation  and  service 
of  this  notice  the  plaintiff  was  suffering  much 
pain  through  and  in  consequence  of  such 
injuries,  and  was  in  a  condition  where  she 
was  unable  to  transact  business.  The  ques- 
tion is  thus  presented  whether  the  failure 
by  the  plaintiff,  under  these  circumstances, 
to  serve  this  preliminary  notice  within  the 
period  of  48  hours  prescribed  by  the  charter 
of  the  -defendant  is  a  bar  to  the  present  ac- 
tion. 

The  counsel   for  the  plaintiff  argued  In 
this  court  the  point,  among  others,  that  this 
exceedingly  brief  time  allowed  for  the  serv- 
ice of  the  preliminary  notice  is  not  only  un- 
reasonable, shocking  the  sense  of  Justice,  but 
is  unconstitutional  as  depriving  the  plaintiff 
of   property   without   due  process  of   law. 
This  question  was  discussed  by  both  coun- 
sel with  ability,  but  as  we  are  of  opinion 
that  there  was  a  substantial  compliance  with 
the  statute,  it  is  unnecessary  to  pass  upon 
the  constitutional  question.     We  have  the 
finding  that  the  notice  was  served  within  3 
days,  or  72  hours,  after  the  accident  and 
that  up  to  the  time  of  Its  preparation  and 
service  the  plaintiff  was  unable  to  transact 
business.    It  would,  indeed,  shock  the  sense 
of  justice  if  this  charter  provision  was  con- 
strued so  as  to  hold  this  service  Insufficient. 
It  cannot  be  reasonably  presumed  that  the 
Intention  of  the  Legislature  In  enacting  this 
charter  would  lead  to  any  such  unjust  con- 
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elusion.  It  is  a  fundamental  canon  of  con- 
struction "that  a  thing  which  is  in  the  let- 
ter of  a  statute  is  not  within  the  statute  it- 
self, unless  it  is  within  the  intention  of  the 
makers."  Riggs  v.  Palmer,  115  N.  Y.  606, 
500,  22  N.  E.  188,  6  L.  R.  A.  340,  12  Am.  St 
Rep.  819.  This  court  has  recently  bad  oc- 
casion to  examine  the  question  as  to  sub- 
stantial compliance  with  similar  provisions, 
which  are  not  to  be  regarded  as  statutes  of 
limitation  on  a  right  of  action,  although  a 
failure  to  observe  them  might  be  Insisted 
upon  as  a  bar.  In  Mlssano  v.  Mayor,'  etc.,  of 
N.  Y.,  160  N.  Y.  123,  64  N.  E.  744,  it  was  held 
that  a  notice,  which  in  other  respects  com- 
piled with  the  law  requiring  the  filing  with 
the  corporation  counsel  of  the  city  of  New 
York  of.  a  notice  of  the  intention  to  com- 
mence the  action,  as  a  condition  to  the  main- 
tenance of  it  against  the  municipality  for 
damages  for  personal  injuries,  is  not  pre- 
vented from  being  a  substantial  compliance 
with  the  statute  by  the  fact  that  it  was  di- 
rected to  and  filed  with  the  comptroller,  in- 
stead of  the  corporation  counsel,  as  required, 
it  being  admitted  by  the  defendant  that  the 
notice,  after  its  receipt  by  the  comptroller, 
was  sent  by  him  to  the  corporation  counsel 
and  filed  by  the  latter  In  his  office.  In  Shee- 
ny v.  City  of  New  York,  160  N.  Y.  139,  54  N. 
E.  740,  the  statute  required  the  filing  with 
the  corporation  counsel  of  a  notice  of  an 
intention  to  commence  an  action,  as  a  condi- 
tion for  the  maintenance  of  it  against  cer- 
tain cities,  including  the  city  of  New  York, 
for  damages  for  personal  injuries.  Held, 
that  the  statute  was  substantially  complied 
with  by  a  notice  which,  while  not  stating  in 
terms  an  Intention  to  commence  an  action, 
.fulfills  the  purpose  of  the  statute  by  inform- 
ing the  corporation  counsel  of  the  nature  of 
the  claim,  the  place  where  and  the  circum- 
stances under  which  it  arose,  and  of  a  pur- 
pose to  enforce  it.  This  court  said:  "While, 
in  an  action  like  this,  the  statute  must  be 
substantially  complied  with,  or  the  plaintiff 
cannot  recover,  still  where  an  effort  to  com- 
ply with  it  has  been  made,  and  the  notice 
served,  when  reasonably  construed,  is  such  as 
to  accomplish  the  object  of  the  statute,  It 
should,  we  think,  be  regarded  as  sufficient." 
This  charter  provision  requiring  a  notice  of 
48  hours  is  common  in  the  municipal  char- 
ters of  tills  state,  aud  has  been  dealt  with 
in  a  satisfactory  manner,  by  applying  the 
rule  of  substantial  compliance,  in  the  Appel- 
late Divisions.  See  particularly  Green  v. 
Village  of  Port  Jervis,  65  App.  Dlv.  68,  66 
N.  Y.  Supp.  1042.  It  is  an  accepted  maxim 
that  the  law  does  not  seek  to  compel  a  man 
to  do  that  which  he  cannot  possibly  perform. 
Broom's  Legal  Maxims  (4th  Ed.)  178.  And 
this  reasonable,  rule  has  been  applied  hi 
many  cases.  Harmony  v.  Bingham,  12  N. 
Y.  99,  62  Am.  Dec.  142;  Matthews  v.  Amer- 
ican Central  Ins.  Co.,  154  N.  Y.  449,  463,  48 
N.  E.  761,  39  L.  R.  A.  433,  61  Am.  St  Rep. 
<J27;   Herter  v.  Mullen,  150  N.  Y.  28,  39,  43, 


53  N.  E.  700,  44  L.  B.  A.  703,  70  Am.  St.  Rep. 
517;  Buffalo  &  L.  Land  Co.  v.  Bellevue  L. 
&  I.  Co.,  165  N.  Y.  247,  254,  59  N.  E.  5,  61  L. 
R.  A.  95L- 

The  counsel  for  the  appellant  raises  the 
additional  point  that  the  Judgment  should  be 
reversed  for  the  reason  that  certain  evidence 
given  by  the  plaintiff's  family  physician  over 
his  objection  and  exception  was  error.  This 
evidence  related  to  the  question  of  possible 
permanency  of  the  injuries  received  in  the 
spine,  which  bad  developed  a  well-marked 
case  of  spinal  irritation  and  concussion;  also 
as  to  the  progressive  character  of  this  nerve 
injury.  We  are  entirely  satisfied  with  the 
manner  in  which  the  learned  Justice,  writing 
for  the  Appellate  Division,  has  disposed  of 
this  point,  and  adopt  his  reasoning  and  the 
conclusion  reached— that  no  reversible  error 
was  committed  in  the  admission  of  this  evi- 
dence. The  referee  has  not  found,  as  he 
might  have  done,  in  view  of  the  expert  evi- 
dence, that  the  injury  is  permanent  nor  that 
the  progressive  result  of  this  spinal  trouble 
may  be  paralysis.  He  found  that  at  the  time 
of  the  trial,  about  18  months  after  the  acci- 
dent the  plaintiff  was  unable  to  attend  to 
her  household  duties  or  perform  any  large 
amount  of  work  or  labor,  and  that  she  was 
afflicted  with  spinal  Irritation  and  its  attend- 
ant results.  The  very  reasonable  amount  of 
damages  awarded  of  $1,800  would  seem  to 
indicate  that  the  referee  was  alone  influ- 
enced in  fixing  that  amount  by  the  situation 
at  the  time  of  the  trial. 

The  Judgment  appealed  from  should  be 
affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  and  CULLEN,  JJ,  con- 
cur. 

Judgment  affirmed. 


(178  N.   T.   IBS) 
MEDICAL   COLLEGE    LABORATORY    OF 
CITY  OF  NEW  YORK  v.  NEW  YORK 
UNIVERSITY. 

(Court  of  Appeals  of  New  York.     April  5, 
1904.) 

DEED  —  CONSIDERATION— PABOL  EVIDENCE—  RE- 
CONVEYANCE. 

1.  An  incorporated  medical  college  conveyed 
by  deed  certain  property  to  a  university  with 
which  it  had  a  nominal  connection  for  the  con- 
sideration of  $1  and  an  agreement  by  the  gran- 
tee to  pay  the  debts  of  the  grantor.  There  were 
no  debts,  and  the  statute  authorizing  the  con- 
veyance provided  that  the  rights  of  any  cred- 
itors of  the  grantor  should  not  be  impaired  by 
the  conveyance.  The  resolutions  authorizing 
the  transfer  and  the  acceptance  thereof  showed 
that  the  agreement  to  pay  the  debts  was  not 
part  of  the  consideration.  Held,  that  parol  evi- 
dence was  admissible  to  show  the  real  considera- 
tion. 

2.  Where  a  deed  from  a  medical  college  to  a 
university  expressed  only  a  nominal  considera- 
tion, evidence  of  negotiations  prior  to  the  deed, 

U  1.  See  Evidence,  vol.  20,  Cent  Dig.  {  1912. 
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showing  that  the  inducement  leading  to  the 
conveyance  was  a  statement  by  the  representa- 
tive of  the  university  having  apparent  authority 
that  if  the  college  would  turn  over  its  property 
to  the  university,  *ie  medical  committee  of  the 
latter  should  have  entire  control  oi  the  college, 
and  that  the  professors  should  succeed  to  the 
powers  theretofore  exercised  by  the  medical 
faculty,  and  that  the  medical  committee  should 
be  constituted  of  people  acceptable  to  the  med- 
ical faculty,  together  with  evidence  that  after 
the  deed  was  executed  the  university  had  placed 
itself  in  such  condition  that  it  could  not  carry 
out  the  agreement,  will  support  a  decree  order- 
ing a  reconveyance. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department. 

Action  by  the  Medical  College  Laboratory 
of  the  City  of  New  York  against  the  New 
York  University.  From  a  judgment  of  the 
Appellate  Division  (78  N.  Y.  Snpp.  673)  af- 
firming a  judgment  for  plaintiff,  defendant 
appeals.   Affirmed. 

David  B.  Hill,  for  appellant  Elihu  Root, 
Bronson  Winthrop,  and  Henry  I*  Stlmson, 
for  respondent. 

PARKER,  C.  J.  The  judgment  under  re- 
view requires  the  reconveyance  to  plaintiff 
of  property  it  conveyed  to  defendant  by  a 
deed  dated  February  8,  1887,  which  recites  a 
consideration  of  $1,  and  contains  an  assump- 
tion of  debts,  if  any,  by  the  grantee.  But 
the  property,  which  was  worth  about  $150,- 
000,  was  unincumbered,  and  plaintiff  was  not 
indebted  to  any  one.  Defendant  paid  noth- 
ing for  the  property;  and  the  ground  upon 
which  the  decree  of  reconveyance  is  rested 
Is  that  certain  promises  made  to  the  officers 
and  directors  of  plaintiff  by  representatives 
of  defendant  were  not  kept— indeed,  that 
such  promises  were  repudiated  by  defend- 
ant—and, as  plaintiff  would  not  have  made 
the  conveyance  but  for  them,  it  is  entitled  to 
have  the  property  restored  to  it 

About  10  years  after  the  creation  of  de- 
fendant a  number  of  physicians  of  promi- 
nence associated,  and  established  a  medical 
school  in  connection  with  the  university,  in 
pursuance  of  the  following  university  stat- 
utes : 

"(1)  All  expenses  for  building,  apparatus, 
museum,  etc.,  are  to  be  provided  for  by  the 
medical  faculty  and  the  council  shall  be  in 
no  ways  responsible  for  expenses  incurred 
by  the  medical  faculty. 

"(2)  Each  graduate  shall  pay  to  the  treas- 
ury of  the  university  $20,  $10  of  which  shall 
be  given  to  the  chancellor  for  each  diploma 
furnished  by  him,  and  this  shall  be  the  only 
tax  required  by  the  council  from  the  stu- 
■  dents  or  faculty. 

"(3)  Nominations  to  fill  vacancies  and  to 
establish  new  professorships  shall  come  from 
the  faculty  to  the  council. 

"(4)  The  faculty  shall  have  power  to 
make  any  by-laws  for  their  own  government 
and  that  of  the  students,  which  shall  be 
compatible  with  the  character  and  general 
statutes  of   the   university   to   regulate  the 


terms  of  instruction  and  the  fees  from  stu- 
dents, and  to  recommend  students  for  diplo- 
mas." 

At  the  following  meeting  of  the  university 
council  a  change  was  made,  providing  that 
the  medical  faculty  should  make  nominations 
to  fill  vacancies  in  their  number,  and  that 
the  council,  with  concurrence  of  the  faculty, 
might  prescribe  the  requisite  qualifications 
of  medical  students.    It  will  be  seen  that  the 
faculty  was  to  govern  the  medical  school  and 
to  assume  all  financial   responsibility;    va- 
cancies in  the  medical  faculty  were  to  be 
filled  by  the  council,  but  only  on  the  nomina- 
tion of  the  faculty;    and  defendant  was  to 
issue  diplomas,  receiving  a  fee  of  $20.    Prac- 
tically,  therefore,   the   medical    faculty    or- 
ganized a  college  nominally  connected  with 
the  university,  but  in  effect  a  self-governing, 
independent,  proprietary  school.    The  school 
prospered,  and  in  1843  the  faculty  purchased 
a  building,  and  put  it  in  order  at  an  expense 
of  $60,000.     Their  museum   and  apparatus 
were  valued  at  $30,000.    Other  property  was 
bought  and  Improvements  made,  and  after 
1882  a  college  building  was  erected  on  land 
purchased  by  the  faculty,  who  held  title  as 
tenants  in  common.     Some  of  the  faculty 
had  made  presents,  of  substantial  value  to 
the  college.    Others  had  advanced  moneys, 
receiving  certificates  showing  the  amount  ad- 
vanced, which  it  was  expected  would  be  re- 
turned.    Friends  of  the  faculty  had  made 
substantial  contributions.    In  1883,  page  132, 
c.  125,  of  the  Laws  of  that  year  was  enacted, 
incorporating  the  Medical  College  Laboratory 
of  the  City  of  New  York,  this  plaintiff.    The 
eight  members  of  the  faculty  were  made 
incorporators  by  the  act;  which  directed  that 
they  should  constitute  the  first  board  of  di- 
rectors,  which  should  be   self-perpetuating;. 
To  this  corporation  the  faculty  conveyed  the 
real   estate.     Some  years   later  an  attempt 
was  made  to  strengthen  the  college  by  bring- 
ing into  the  board  of  directors  three  laymen 
— D.  Willis  James,  Charles   E.   Miller,   and 
Francis  I*  Stetson— three  incorporators  re- 
signing for  that  purpose.     The  corporation 
was  still  under  the  control  of  the  medical 
faculty,  however,   as  they  composed  a  ma- 
jority of  the  board.    The  school  continued 
to  prosper,  and  in  1891  Col.  Oliver  H.  Payne 
—a  friend  of  the  doctors  composing  the  fac- 
ulty, and  very  much  Interested  in  their  work 
—gave  them  a  sum  sufficient  to  discharge  the 
mortgage  debts  upon  the  property,  and   to 
pay  the  certificates  (supra)  issued  for  moneys 
loaned  prior  to  the  incorporation.     At  the 
time,  therefore,  that  the  negotiations  com- 
menced about  which  we  are  to  speak,  plain- 
tiff owned  a  large  property,  free  from  debt, 
and  was  conducting  a  medical  school,  which, 
so  far  as  its  management  and  government 
were  concerned,   was  apparently    an   inde- 
pendent institution,  but  called  a  department 
of  the  New  York   University.     Defendant 
was  able  to  show  that  $1,000  was  received 
by   the   medical   school  through   university 
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sources,  but  with  that  exception  all  the  mon- 
ey seems  to  have  been  given  or  raised  by  the 
directors  of  plaintiff.  There  were  negotia- 
tions looking  to  a  transfer  of  the  property 
to  the  university  in  1876  and  in  1886.  But 
we  need  not  give  the  details.  They  were  of 
Importance  to  the  trial  court  and  the  Appel- 
late Division  as  tending  to  show  whether 
plaintiff  and  defendant  stood  in  the  position 
of  bargainors  prior  to  negotiations  in  Issue 
here,  and  hence  of  value  in  passing  upon 
the  character  of  the  later  negotiations.  But 
that  evidence  is  not  specially  helpful  to  tbis 
court;  which  is  confined  to  the  inquiry  wheth- 
er there  is  evidence  tending  to  establish  the 
making  of  promises  which  led  to  the  con- 
veyance and  its  subsequent  breach. 

In  the  latter  part  of  1896,  Dr.  Stimson,  of 
plaintiff's  medical  faculty,  spoke  to  the  chan- 
cellor of  the  university  about  the  removal  of 
one  of  the  professors.  The  latter  suggested 
that  the  better,  if  not  the  only,  way,  was  for 
the  medical  college  to  surrender  its  property 
to  the  university,  and  place  Itself  under  the 
management  of  the  university  council.  It 
seems  that  the  medical  committee  of  the 
council— the  only  part  of  the  council,  aside 
from  the  chancellor,  that  had  had  anything 
to  do  with  the  affairs  of  the  medical  college- 
had  not  once  met  during  the  administration 
of  the  then  chancellor,  a  period  of  upwards 
of  10  years.  This  nonaction  was  accredited 
to  the  fact  that  the  medical  college  had  main- 
tained practically  an  independent  status. 
The  desirability  of  interesting  the  medical 
committee  was  considered.  The  chancellor 
suggested  the  filling  of  two  vacancies  with 
friends  of  the  medical  college,  so  that  in 
case  of  the  transfer  of  the  property  the  med- 
ical committee  could  control  and  direct  the 
medical  college,  and  that  the  faculty  select 
two  men  to  be  elected  to  the  council  with  that 
end  in  view.  The  faculty  did  suggest  Henry 
F.  Dimock  and  Charles  E.  Miller,  then  a 
director  of  plaintiff.  The  chancellor  does  not 
agree  with  Dr.  Stirason  that  he  said  the  med- 
ical committee  should  control  and  direct  the 
medical  college.  It  Is  not  of  moment  wheth- 
er he  made  so  broad  a  statement,  for  plain- 
tiff's claim  does  not  rest  on  that  promise. 
They  agree,  however,  that  they  were  trying 
to  evolve  a  plan  by  which  the  medical  com- 
mittee should  be  so  composed  as  to  be  sat- 
isfactory to  plaintiff,  thus  bringing  about 
closer  relations  between  the  university  and 
the  medical  college.  Whatever  the  details 
of  the  negotiations,  they  resulted  in  the  elec- 
tion of  Dimock  and  Miller  to  the  medical 
committee,  the  former  being  made  chairman. 
The  other  members  were  Col.  Oliver  H. 
Payne  and  Charles  T.  Barney,  with  the  chan- 
cellor ex  officio.  A  little  more  than  a  month 
after  the  election  of  Dimock  and  Miller,  Dr. 
Pardee,  the  dean  of  the  medical  college,  and 
a  director  and  the  secretary  of  the  corpora- 
tion, received  from  the  chancellor  a  letter 
Inclosing  this  resolution  of  the  executive  com- 
mittee of  the  university:    "Resolved,   that 


the  New  York  University  by  its  executive 
committee  invites  the  University  Medical 
Laboratory  Corporation  and  the  Loomls  Lab- 
oratory Corporation  to  confer  with  a  sub- 
committee consisting  of  Mr.  Henry  F.  Dim- 
ock and  the  chancellor  of  the  University 
respecting  the  expediency  of  the  transfers 
thus  recommended."  This  resolution,  it  will 
be  seen,  advised  plaintiff  that  Mr.  Dimock 
and  the  chancellor  had  authority  to  represent 
defendant  in  such  negotiations.  Plaintiff 
contends  that  it  was  led  to  convey  its  prop- 
erty upon  the  faith  of  promises  made  by  these 
representatives  of  defendant,  that  such  prom- 
ises were  not  kept,  and  that  defendant  has 
placed  Itself  where  it  is  Impossible  for  it  to 
keep  them.  Thus  arises  its  claim— sustained 
by  the  courts  below— that  it  is  entitled  in 
equity  to  a  reconveyance  of  the  property. 
After  receiving  the  letter  and  resolution,  Dr. 
Pardee  sent  to  each  member  of  plaintiff's 
board  of  directors  copies  of  them,  and  called 
a  meeting  of  the  board  for  the  19th  of  De- 
cember. A  majority  of  the  board  assembled, 
and  Mr.  Dimock  appeared,  according  to  the 
terms  of  the  resolution  of  the  executive  com- 
mittee of  the  defendant,  as  its  accredited 
representative.  It  was  at  this  meeting, 
called  under  these  circumstances,  that  the 
promises  were  made,  if  at  all,  which  plain- 
tiff's directors  insist  led.  it  to  convey  the 
property.  Plaintiff  claims  that  it  was  prom- 
ised that,  if  it  would  turn  over  all  its  prop- 
erty to  the  university,  the  medical  committee 
of  the  council  of  the  university  should  have 
entire  management  and  control  of  the  affairs 
of  the  medical  college,  which  should  succeed 
in  the  appointment  of  professors  to  the  pow- 
er theretofore  exercised  by  the  medical  fac- 
ulty, and  that  the  medical  committee -should 
always  remain  constituted  of  people  accepta- 
ble to  the  medical  faculty,  and  that  such 
result  should  be  accomplished  by  the  elec- 
tion of  members  to  the  university  council 
who  were  agreeable  to  the  medical  faculty. 

Now,  our  first  inquiry  Is,  is  there  evidence 
tending  to  support  the  claim  of  plaintiff  that 
such  promises  were  made  by  the  represent- 
atives of  defendant?  Dlmock's  testimony  as 
to  what  occurred  at  this  meeting  is:  "I  said 
to  these  gentlemen  that  I  had  come,  together 
with  the  chancellor,  as  a  committee  from  the 
university  to  lay  before  them  some  of  the 
reasons  why  we  thought  it  would  be  well  for 
them  to  pass  that  property  over  to  us,  and 
to  state  some  of  the  conditions  on  which  we 
were  willing  to  receive  it  I  explained  to 
them—  I  told  them  I  supposed  they  knew, 
of  course,  that  this  medical  committee,  called 
the  medical  committee  of  the  university,  had 
been  reconstituted,  as  I  understood,  in  ac- 
cordance with  their  wishes,  and  that  it  con- 
sisted of  Colonel  Payne,  Mr.  Miller,  Mr.  Bar- 
ney, myself— and  I  was  the  chairman— and 
the  chancellor  ex  officio.  I  explained  to  them 
—what  I  supposed  they  knew— that  that  was 
a  very  friendly  committee  to  them,  and,  as 
I  understood,  two  of  the  members,  Mr.  Miller 
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and  myself,  had  been  elected  to  the  council 
at  their  suggestion,  to  be  placed  on  the  com- 
mittee, and  that,  of  course,  Colonel  Payne 
was  the  great  benefactor  of  their  institution. 
I  said  to  them  that,  if  they  passed  their  prop- 
erty over  to  .the  university,  the  university 
would  engage  that  that' committee — the  med- 
ical committee — should  always  remain  con- 
stituted of  people  who  were  acceptable  and 
satisfactory  to  the  governing  faculty;  that, 
as  vacancies  occurred,  members  of  the  coun- 
cil who  were  agreeable  or  acceptable  to  them 
would  be  appointed  to  the  place,  and  that 
that  committee,  so  constituted,  would  have 
and  should  have  the  entire  management  and 
control  of  the  property  to  be  turned  over, 
and  of  the  affairs  of  the  medical  college; 
and  that  it  should  succeed,  in  the  appoint- 
ment of  professors,  to  the  power  that  had 
been  exercised  by  the  governing  faculty 
theretofore.  I  explained  to  them  that  these 
things  would  be  done  if  the  property  was 
turned  over." 

In  this  testimony  of  Dimock  is  to  be  found 
every  element  of  the  promise  upon  which 
plaintiff  relies.  There  is  the  assurance  that 
the  reorganization  of  the  medical  committee 
was  for  the  express  purpose  of  so  constitut- 
ing the  committee  as  that  it  should  be  ab- 
solutely satisfactory  to  the  medical  faculty, 
in  that  It  should  assure  to  that  faculty  that 
practical  control  of  the  institution  which  they 
and  their  predecessors  had  had  for  the  some- 
thing more  than  half  a  century  of  its  exist- 
ence, and  which  had  built  for  It  a  substan- 
tial reputation  as  an  educator  in  the  field  of 
medicine— a  reputation  in  which  the  faculty, 
as  well  as  their  predecessors,  took  a  just 
pride.  This  testimony  of  Dimock  shows  that 
the  medical  committee  was  not  made  satis- 
factory to  the  medical  college  for  a  tempo- 
rary purpose  merely,  but  that  it  was  to  con- 
tinue to  the  end  satisfactory  to  the  med- 
ical faculty,  and  the  assurance  of  its  contin- 
uance was  in  the  promise  that  the  medical 
committee  should  always  remain  constituted 
of  people  acceptable  and  satisfactory  to  the 
medical  faculty,  and  that  such  committee 
was  to  have  the  entire  control  and  manage- 
ment of  the  property. 

We  need  not  further  analyze  Dlmock's  tes- 
timony, for  we  have  seen  that  it  was  broad 
enough  to  cover  the  claim  of  plaintiff  that 
defendant,  through  its  representatives,  prom- 
ised, in  substance,  that  the  medical  faculty 
should  continue  to  be  the  leading  factor  in 
the  conduct  of  the  medical  college. 

Dlmock's  testimony  is  corroborated  by  sev- 
eral, if  not  all,  of  plaintiff's  directors  pres- 
ent on  the  day  Dimock  made  the  statement 
referred  to  to  the  board.  It  Is  contradicted 
by  the  chancellor  in  so  far  as  the  alleged 
promises  of  Dimock  In  behalf  of  defendant 
were  concerned.  The  latter  is  quite  confi- 
dent no  promises  were  made.  But  it  is  not 
for  us  to  weigh  the  testimony.  That  duty 
devolved  upon  the  Special  Term  and  the  Ap- 
pellate Division,  to  which  the  Constitution 


gives  the  right  to  review  evidence.  This 
court  Is  limited  to  the  inquiry  whether  there 
is  evidence  to  support  the  determination  of 
the  court.  Now,  as  we  have  seen,  such  evi- 
dence Is  to  be  found  in  the  testimony  of 
Dimock,  and  hence  we  need  not  examine  the 
evidence  further  on  this  subject 

But,  says  defendant,  the  committee  had  no 
authority  to  make  any  such  promises,  and 
defendant  should  not  be  held  bound  by  rep- 
resentations made  by  agents  in  excess  of  the 
authority  conferred.  But  the  answer  is  that 
defendant  conferred  upon  Dimock  and  the 
chancellor  the  apparent  authority  to  make 
all  the  representations  made 'when  it  formal- 
ly invited  the  representatives  of  plaintiff  to 
'confer  with  these  gentlemen  touching  the 
transfer.  Representations  and  promises  made 
by  Dimock  and  the  chancellor  under  such 
circumstances  plaintiff  had  the  right  to  rely 
upon  as  being  made  with  the  consent  and 
approval  of  defendant  Plaintiff  conveyed 
the  property  on  the  strength  of  the  promises, 
and  equity  will  compel  a  reconveyance  If  de- 
fendant either  will  not  or  cannot  make  good 
the  promises. 

The  same  principle  controls  this  situation 
as  was  applied  In  Rackemann  v.  Rlverbank 
Improvement  Co.,  167  Mass.  1,  44  N.  E.  990, 
57  Am.  St.  Rep.  427.    In  that  case  an  agent 
of  B.,  with  authority  to  sell  lots,  promised  A. 
that,  if  he  would  buy  a  lot  at  a  certain  price, 
B.  would  not  sell  any  other  lots  on  a  certain 
plan  at  a  less  price.   Relying  upon  that  prom- 
ise, A.  purchased  the  lot    Within  a  year  B. 
sold  two  lots  at  a  less  price.    A.  filed  a  bill 
in  equity  for  a  rescission  of  the  purchase. 
Defendant  repudiated,  as  unauthorized,  the 
contract  of  Its  agent.    Plaintiffs  Insisted  that, 
having  relied  upon  the  promise,  they  were 
entitled  to  rescission.    The  court  was  of  that 
opinion.    It  said:    "The  defendant  would  not 
have  secured  the  advantage  of  the  sale  to 
the  plaintiffs  except  for  the  offer  and  prom- 
ise of  its  agent.     The  defendant  employed 
him  to  offer  its  land  tor  sale.    He  made  the 
offer  of  a  lot  to  the  plaintiffs,  accompanied 
by  the  promise  which  has  been  mentioned. 
The  plaintiffs  agreed  to  take  the  land  with 
the  promise.    It  turns  out  that  they  got  the 
land  without  the  promise.     The  defendant 
cannot  retain  what  Is  beneficial  in  the  trans- 
action, while  disclaiming  what  is  onerous. 
When  it  repudiates  the   means   by  which 
plaintiffs  were  brought  to  contract  with  it, 
this  entitles  the  plaintiffs  to  give  up  the  con- 
tract altogether,  unless  there  is  some  other 
objection  to  their  doing  so.    The  rule  in  this 
respect  Is  the  same,  whether  the  unauthor- 
ized act  of  the  agent  was  fraudulent  or  mere- 
ly matter  of  warranty  or  promise."    In  that 
case,  as  in  this,  the' promise  was  oral,  made 
without  authority,   and   was   the   Inducing 
cause  of  the  contract    We  are  agreed  that 
Rackemann's  Case  is  authority  here.    This 
judgment,  therefore,  is  supported  by  the  evi- 
dence, provided  defendant  has  placed  itself 
where    it    cannot  possibly   make   good   ti»e 


Digitized  by 


Google 


N.  Y.)       MEDICAL  COLLEGE  LABORATORY  v.  NEW  YORK  UNIVERSITY.         471 


promises  made  to  plaintiff  by  its  representa- 
tives. 

It  was  found  at  Special  Term  that  by  rea- 
son of  defendant's  acts  since  the  conveyance, 
and  for  other  reasons,  it  is  not  possible  that 
the  property  should  be  employed  and  nsed 
for  and  in  accordance  with  the  promise  and 
agreement  under  which  defendant  acquired 
it 

Our  next  inquiry  must  be  whether  there  is 
some  evidence  to  support  that  finding.  The 
deed,  as  we  have  noted,  was  executed  Feb- 
ruary 8,  1897,  and  accepted  by  the  council  of 
defendant  on  the  1st  of  March  following. 
Eighteen  days  later,  negotiations  were  form- 
ally commenced  by  the  executive  committee 
of  the  council  for  the  consolidation  of  plain- 
tiff with  the  Bellevue  Hospital  Medical  Col- 
lege. By  the  12th  of  April  the  negotiations 
gave  such  assurance  of  success  that  the  med- 
ical committee  of  defendant  adopted  a  reso- 
lution calling  for  the  resignations  of  eight 
members  of  the  medical  faculty  as  one  step 
toward  consolidation.  The  resignations  were 
promptly  tendered.  May  3d  the  medical  com- 
mittee reported  the  university  statutes  regu- 
lating the  performance  of  the  duties  of  the 
faculty  and  appointing  the  officers  and  pro- 
fessors of  the  faculty.  This  report  was 
adopted.  On  May  24th,  however,  the.  coun- 
cil received  a  protest  from  the  former  faculty 
of  the  Bellevue  Hospital  Medical  College 
against  the  action  taken  by  the  medical  com- 
mittee. The  council  reconsidered  the  report 
of  the  medical  committee.  A  substituted  re- 
port was  drafted,  which  stripped  the  medical 
committee  of  the  power  It  supposed  it  pos- 
sessed, and  left  the  former  medical  faculty  of 
plaintiff  in  the  minority  in  the  governing  fac- 
ulty of  the  new,  or  consolidated,  college.  The 
original  report  and  the  substitute  were  re- 
ferred to  the  medical  committee.  That  com- 
mittee then  presented  a  compromise  report 
acceptable  to  the  old  faculty,  but  not  satis- 
factory to  the  council  of  defendant,  which  so 
amended  it  as  to  render  it  unacceptable  to 
the  faculty.  Efforts  were  made  by  the  mem- 
bers of  the  former  medical  faculty  to  bring 
about  an  abandonment  of  the  plan  of  con- 
solidation. A  hearing  was  had  June  9,  1897, 
in  which  all  of  the  professors  of  plaintiff  and 
some  from  the  Bellevue  Hospital  Medical 
College  appeared,  and  favored  abandonment 
of  the  plan  of  consolidation.  Two  days  later 
the  executive  committee  adopted  resolutions 
approving  the  plan.  Thereupon  consolida- 
tion of  the  two  colleges,  so  far  as  defendant 
could  accomplish  it,  was  effected. 

The  various  steps  in  the  total  estrange- 
ment of  those  persons  representing  plaintiff 
and  defendant— such  as  the  refusal  of  the 
former  members  of  the  medical  faculty  to 
accept  chairs  offered  to  tbem,  the  tender  of 
such  chairs  and  their  acceptance  by  others 
-who  were  strangers  to  the  college  and  its 
work,  the  annual  election  of  members  of  the 
council,  at  which  there  was  a  refusal  to  elect 
Mr.  Dimock  a  member  of  the  medical  com- 


mittee, followed  by  an  immediate  tender  of 
the  resignations  of  Messrs.  Payne,  Barney, 
and  Miller— followed  each  other  in  rapid  suc- 
cession. The  mere  recital  of  these  events 
make  their  own  comment,  and,  supplement- 
ing the  action  of  the  executive  committee  in 
consolidating  the  two  colleges,  demonstrate 
that  there  is  evidence  to  support  the  deter- 
mination of  the  learned  trial  Judge  that  a 
situation  has  arisen  which  makes  it  impossi- 
ble that  the  property  should  be  employed  and 
used  in  accordance  with  the  promises  made 
to  plaintiff,  and  under  which  defendant  ac- 
quired title.  A  decree,  therefore,  directing  a 
reconveyance  furnishes  the  method  by  which 
equity  could  more  nearly  than  by  any  other 
work  out  Justice  between  the  parties. 

Defendant  Insists  that  this  oral  testimony 
touching  the  negotiations  prior  to  the  deed 
should  not  have  been  received.  It  was  season- 
ably and  properly  objected  to,  and  if  defend- 
ant is  right  in  its  contention  the  judgment 
cannot  stand.  The  deed  recites  that  It  was 
given  "in  consideration  of  the  sum  of  one  dol- 
lar paid  by  the  party  of  the  second  part,  and 
of  the  agreement  herein  made  by  the  party 
of  the  second  part  to  assume  and  pay  the 
debts  and  obligations  of  the  party  of  the  first 
part,  if  any  there  be."  If  the  recital  had 
stopped  with  the  assertion  that  the  deed  was 
given  In  consideration  of  the  sum  of  $1, 
there  could  be  no  question  of  the  right  of 
plaintiff  to  prove  by  parol  the  real  considera- 
tion. It  is  always  open  to  a  party,  where  a 
nominal  consideration  is  expressed,  to  show 
what  the  real  consideration  was,  and  to  com- 
pel performance  by  the  grantee  In  case  he 
has  refused  to  keep  the  promise  or  do  the 
thing  which  constituted  the  actual  considera- 
tion. In  this  case,  however,  the  recital  does 
not  stop  with  the  acknowledgment  of  the 
nominal  consideration,  but  continues  with  the 
statement  of  an  agreement  made  by  the  party 
of  the-  second  part  to  assume  and  pay  the 
debts  and  obligations  of  the  party  of  the  first 
part,  if  any.  Now  that  agreement  on  its  face 
expresses  a  good  consideration,  and  hence  de- 
fendant insists  that  evidence  may  not  be  in- 
troduced to  contradict  it,  and  to  show  that, 
in  addition  to  an  agreement  to  pay  the  debts, 
defendant  agreed  to  do  something  else.  But 
plaintiff  contends  that  this  recital  should  not 
be  given  the  weight  which  would  ordinarily 
attend  it  between  Individuals,  for  the  reason 
that  the  act  of  1892,  which  authorized  the 
conveyance,  provided  that  "the  rights  of  any 
creditor  of  the  said  the  Medical  College  Lab- 
oratory of  the  City  of  New  York  shall  not 
be  thereby  Impaired,"  and  hence  it  Is  said 
that  if  there  were  any  debts  they  were  as 
much  of  a  charge  upon  the  land  as  If  such  an 
amount  was  secured  by  mortgage,  and  there- 
fore their  payment  by  the  grantee— if  It  would 
keep  the  property— was  in  effect  required  by 
the  statute,  independently  of  the  agreement 
stated  in  the  deed;  that  the. recital  of  the 
agreement  in  the  deed  was  therefore  unneces- 
sary and  without  force,  for  such  would  have 
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been  the  obligation  of  defendant  taking  title 
pursuant  to  the  statute,  even  though  there 
had  been  no  such  recital. 

Plaintiff  also  urges  that  it  is  alleged  in  the 
complaint  and  admitted  In  the  answer  that 
there  were  no  debts,  so  that  defendant  as- 
sumed no  burden  whatever  In  taking  the 
deed,  and  that  such  fact  is  of  Importance  In 
that  It  tends  strongly  to  establish  the  claim 
of  plaintiff  that  the  recital  was  inserted  in  ac- 
cordance with  that  which  was  understood  to 
be  In  effect  the  command  of  the  statute,  rath- 
er than  as  part  of  the  agreement  between  the 
parties,  both  of  which  understood  there  were 
no  debts.  Several  answers  are  attempted  to 
be  made  to  this  argument,  but  the  most  seri- 
ous one  Is  that  on  attack  upon  the  deed  1b 
necessary  In  order  to  reduce  this  recital  to  an 
expression  without  force  or  value,  as  the  par- 
ties perhaps  understood  it  to  be.  While  this 
Is  so,  the  evidence  which  reduces  Its  value  to 
nothing  was  properly  before  the  court.  That 
there  were  no  debts  was  established  by  the 
pleadings,  while  the  statute,  the  resolution  of 
plaintiff  corporation  directing  the  conveyance 
and  the  insertion  therein  of  this  provision, 
and  the  evidence  of  acceptance  by  defendant, 
were  all  read  In  evidence,  without  objection. 
That  being  so,  the  fact  was  established  that 
the  agreement  to  pay  the  debts  did  not  form 
any  part  of  the  consideration,  and  the  situa- 
tion presented  was  one  where  the  court  was 
at  liberty  to  treat  the  deed  as  If  it  did  not 
contain  such  a  recital,  and,  instead,  stated 
merely  a  consideration  of  $1.  In  such  case 
oral  evidence  is  permissible  to  show  the  in- 
ducement for  the  deed— the  promise  which 
led  to  its  making— and  the  failure  of  defend- 
ant to  make  good  the  promise  appearing  to 
be  made  upon  its  authority,  and  upon  which 
plaintiff  relied. 

As  we  think  the  oral  evidence  was  admissi- 
ble uuder  the  peculiar  circumstances  to  which 
we  have  referred,  it  follows  that  the  judg- 
ment must  be  affirmed,  with  costs. 

GRAY,  MARTIN,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur.    HAIGHT,  J.,  absent 

Judgment  affirmed. 


(178  N.  T.  Uf> 

PEOPLE  ex  rel.  CONNECTING  TERMINAL 
R.  GO.  v.  MILLER,  Comptroller. 

(Court  of  Appeals  of  New  York.     April  8, 
1904.) 

FRANCHISE   TAX— DOMESTIC   CORPORATIONS— 
EARNINGS — INTERSTATE  COMMERCE. 

1.  Where  the  entire  business  of  a  domestic 
corporation  consists  in  the  transportation  of 
grain  and  other  products  from  porta  outside  of 
the  state  to  ports  and  places  in  the  state,  and 
of  personal  property  from  ports  in  the  state  to 
ports  in  other  states,  and  its  entire  gross  re- 
ceipts from  its  business  are  derived  from  such 
transportation,  and  not  otherwise,  its  earnings 


V  I.  See  Commerce,  voL  10,  Cent  Dig.  ]|  114,  128. 


are  "earnings  derived  from  business  which  is  of 
an  interstate  character"  within  Laws  1804,  p. 
1303,  c.  562,  5  11 ;  Laws  1896,  p.  857,  c.  908,  I 
184,  which  forbid  the  imposition  of  any  tax 
on  the  business  of  interstate  commerce,  and  are 
not  subject  to  the  franchise  tax  imposed  by 
Laws  1880,  p.  708,  c  542,  8  6 ;  Laws  1881,  p. 
484,  c.  361, 1  6 ;    Laws  1896,  p.  857,  c.  908,  I 

Cullen,  Martin,  and  Vann,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department. 

Certiorari  by  the  state,  on  the  relation  of 
the  Connecting  Terminal  Railroad  Company, 
against  Nathan  L  Miller,  State  Comptroller. 
From  an  order  of  the  Appellate  Division  (82 
N.  X.  Supp.  582)  affirming  a  determination  of 
the  defendant  assessing  a  franchise  tax,  re- 
lator appeals.    Affirmed. 

Henry  Galbraith  Ward  and  Sidney  Ward, 
for  appellant  John  Cunneen,  Atty.  Gen. 
(William  H.  Wood,  on  the  brief),  for  respond- 
ent 

O'BRIEN,  J.  On  the  6th  day  of  June, 
1900,  the  comptroller  of  this  state  Imposed  a 
tax  upon  the  gross  earnings  of  the  relator, 
amounting  to  $11,537.27,  together  with  a  pen- 
alty of  $1,153.73,  amounting  In  all  to  $12,691, 
for  taxes  claimed  to  have  accrued  to  the 
state  for  17  years  previous  to  that  date,  un- 
der the  amendatory  act,  section  184,  c.  908,  p. 
857,  Laws  1896.  This  was  the  first  occasion 
when  the  state  claimed  the  right  to  Impose 
a  franchise  tax,  as  it  is  called,  upon  the  re- 
lator. The  relator  filed  a  petition  with  the 
comptroller,  asking  him  to  revise  and  cancel 
the  tax  on  the  ground  that  it  was  in  viola- 
tion of  the  Constitution  of  the  United  States, 
which  confers  upon  Congress  the  power  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  states,  and  that  it  was  in 
violation  of  the  provisions  of  the  law  of  this 
state,  and  especially  of  section  11,  c.  562,  p. 
1303,  Laws  1894,  and  section  184,  c.  908,  p. 
857,  Laws  1896,  which,  in  effect  forbid  the 
Imposing  of  any  tax  upon  the  business  of  In- 
terstate commerce. 

The  relator,  In  its  petition,  stated  that  It 
was  a  domestic  corporation  organized  under 
the  laws  of  this  state  authorizing  the  forma- 
tion of  railroad  companies,  passed  April  2. 
1850,  and  the  several  acts  supplementary  to 
or  amendatory  thereof,  the  object  of  said 
corporation  being  for  the  business  of  con- 
ducting and  operating  a  railroad  for  the  pur- 
poses provided  by  said  statutes.  It  was  also 
alleged  that  the  entire  business  of  said  cor- 
poration consists  in  the  transportation  of 
personal  property,  consisting  of  grain  and 
other  products,  from  ports  outside  of  the 
state  of  New  York  to  ports  and  places  in  the 
state  of  New  York  and  of  personal  property 
carried  by  the  petitioner  from  ports  In  the 
state  of  New  York  to  ports  in  other  states, 
and  that  its  entire  gross  receipts  from  Its 
business  are  derived  from  such  transporta- 
tion, and  not  otherwise;  and  that  no  part  of 
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said  business  and  no  part  of  its  gross  re- 
ceipts are  for  local  business  carried  on  In 
this  state;  and  that,  all  of  tbe  business  of  the 
petitioner  being  of  the  character  above  men- 
tioned, the  levy  of  snch  assessment  or  tax 
by  the  comptroller  Is  contrary  to  the  provi- 
sions of  .the  Constitution  and  laws  of  the 
United  States,  and  Is  therefore  not  Justified 
to  any  extent  whatever.  These  allegations 
of  fact  are  not  denied  In  the  return  of  the 
comptroller,  and  hence  they  stand  admitted 
upon  the  record,  and  the  only  question  pre- 
sented by  this  appeal  Is  as  to  tbe  legal  effect 
of  these  undisputed  facts  upon  the  tax  or 
demand  which  the  state  has  Imposed  upon 
the  relator.  It  appears  that  the  relator  owns 
a  piece  of  land  of  the  width  of  about  '1,630 
feet,  fronting  on  tbe  Niagara  river  In  the 
city  of  Buffalo,  upon  which  it  has  a  grain 
elevator  and  freight  warehouse  and  several 
lines  of  railroad  tracks.  These  tracks  are 
used  to  afford  facilities  for  access  to  its  ele- 
vator and  warehouse  by  cars  owned  by  other 
companies  and  for  loading  and  unloading 
such  cars.  It  owns  no  engines,  cars,  or 
boats.  The  entire  business  is  trni>«ncted  in 
Buffalo,  and  consists  In  loading  au'J  unload- 
ing and  storing  grain  and  other  freights, 
which,  on  the  one  hand,  come  from  places 
outside  of  the  state  and  are  destined  for 
points  in  the  state  or  elsewhere,  and,  on  the 
other,  which  come  from  points  In  the  state 
and  are  destined  to  places  in  other  states. 
It  bandies  no  local  freight  whatever.  All  its 
receipts  are  from  such  business,  and  come 
from  the  payment  to  it  by  the  several  com- 
panies -or  carriers  who  employ  it  of  fixed 
charges  per  bushel  on  the  grain  handled  and 
a  fixed  rate  per  ton  on  the  package  freight, 
which  charges  include  elevator  service  and 
the  use  of  the  yards  for  car  storage  and  car 
service  over  its  tracks.  These  charges  also 
cover  a  10-days  storage  privilege,  and  for 
freights  remaining  longer  than  that  an  addi- 
tional storage  charge  ia  made.  Tbe  shortest 
storage  privilege  Is  about  10  days  and  the 
longest  about  3  months.  This  work  is  done 
by  the  relator  for  various  railroad  and  other 
transportation  companies  having  terminals 
on  Buffalo  Harbor. 

It  is  somewhat  difficult  at  first  view  to 
consider  the  relator  as  a  transportation  com- 
pany, but,  inasmuch  as  it  has  incorporated 
and  exists  under  the  general  railroad  law, 
it  must,  I  think,  for  all  the  purposes  of  this 
case,  be  considered  as  a  corporation  of  that 
character.  Its  principal  business  operations 
consist  in  the  transshipment  of  grain  which 
it  takes  into  its  elevator  from  boats  or  wa- 
ter craft  upon  tbe  river  or  lake  and  dis- 
charges into  cars  to  be  carried  by  railroads 
to  New  York  or  other  ports  on  the  Atlantic 
seaboard.  In  this  way  it  moves  the  freight 
or  property,  whatever  it  may  consist  of, 
about  GOO  feet,  and  only  that  part  of  the 
route  Is  covered  by  the  relator's  operations, 
whether  the  freight  is  destined  for  the  East 
or  the  West    It  may  he  assumed  from  the 


nature  of  the  business  that  the  property  is 
carried  under  bills  of  lading  from  the  point 
of  shipment  to  the  point  of  ultimate  destina- 
tion, and  the  relator  la  employed  by  the 
carriers  to  aid  in  the  transshipment  of  the 
property  at  Buffalo.  Looking  at  the  trans- 
actions of  the  relator  in  a  general  way,  the 
mind  readily  arrives  at  the  conclusion  that 
it  is  engaged  In  the  business  of  interstate 
commerce  within  the  fair  meaning  of  the 
law,  but  when  we  come  to  an  examination 
of  the  cases  on  this  question  the  conclusion 
may  not  be  so  clear.  There  is  great  difficulty 
In  determining  from  the  authorities  what 
operations  are  and  what  are  not  interstate 
commerce.  A  reference  to  a  few  of  the 
cases -will  show  the  perplexities  that  beset 
the  subject  at  almost  every  point  In  Munn 
v.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77,  it  was 
held  that  a  state  law  regulating  the  charges 
of  elevators  in  Chicago  engaged  In  the  busi- 
ness of  storing  and  delivering  grain  to  car- 
riers for  transportation  to  ports  and  places 
in  other  states  was  not  in  conflict  with  the 
commerce  clause  of  the  federal  Constitu- 
tion. That  decision  was  subsequently  reaf- 
firmed and  followed  when  the  validity  of  a 
similar  statute  of  this  state  was  before  the 
court  Budd  v.  New  York,  143  U.  S.  517, 
12  Sup.  Ct  468,  36  L.  Ed.  247.  It  has  been 
held  that  a  state  statute  regulating  the 
freight  charges  of  railroads  upon  property 
delivered  to  the  railroad  in  one  state  to  be 
transported  to  another  state  under  one  con- 
tract and  by  one  voyage  was  an  unauthor- 
ized interference  with  Interstate  commerce. 
Wabash,  St.  L.  &  P.  By.  Co.  v.  Illinois,  118 
U.  S.  567,  7  Sup.  Ct  4,  SO  L.  Ed.  244.  It  was 
held  that  a  state  statute  requiring  railroad 
corporations  operating  railroads  within  the 
state  to  pay  an  annual  franchise  tax  based 
upon  its  gross  receipts  was  valid,  although 
the  railroad  in  that  case  was  partly  within 
and  partly  without  the  state,  and  was  op~t 
erated  as  a  part  of  a  line  or  system  extend- 
ing beyond  the  state  and  Into  other  states. 
Maine  v.  Grand  Trunk  Ky.  Co.,  142  U.  S. 
217,  12  Sup.  Ct  163,  35  L.  Ed.  904.  So  it 
was  held  that  a  state  tax  upon  the  gross  re- 
ceipts upon  a  steamship  company  incorporat- 
ed under  Its  laws  derived  from  the  trans- 
portation of  persons  and  property  by  sea 
between  different  states  and  to  and  from 
foreign  countries  was  a  regulation  of  inter- 
state and  foreign  commerce  In  conflict  with 
the  exclusive  powers  of  Congress  under  the 
Constitution.  Phila.  &  Southern  M.  S.  S. 
Co.  v.  Penn.,  122  U.  8.  326,  7  Sup.  Ct  1118, 
30  L.  Ed.  1200.  It  has  Just  been  decided  by 
the  same  court  that  a  cab  service  maintain- 
ed and  operated  in  the  city  of  New  York  by 
the  Pennsylvania  Railroad  Company  for  the 
purpose  of  transporting  to  various  points 
therein  Its  passengers  conveyed  to  that  city 
by  ferry  from  its  railroad  terminus  in  an 
adjoining  state  was  taxable  upon  its  gross 
receipts  under  a  state  law,  tbe  service  be- 
ginning and  ending  in  tbe  city  of  New  York, 
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not  being  a  part  of  the  interstate  commerce 
transacted  by  the  railroad  corporation;  and 
that  the  capital  employed  by  it  in  the  main- 
tenance of  such  cab  service  is  not  exempt 
from  the  taxation  Imposed  by  the  statute 
of  this  state  relating  to  franchise  taxes  upon 
corporations.  The  final  conclusion  of  the 
court  in  the  case  was  that  the  business  was 
an  independent  local  service,  preliminary 
or  subsequent  to  interstate  transportation. 
That  decision  affirmed  the  Judgment  of  this 
court  In  the  case  of  People  ex  rel.  Penn.  R. 
R.  Co.  v.  Knight,  171  N.  Y.  354,  64  N.  E. 
152.  It  has  been  held  that  this  same  rail- 
road company,  whose  lines  extend  into  other 
states,  but  not  into  this  state,  operating  in 
connection  with  its  road  a  ferry  across  the 
Hudson  river  to  the  city  of  New  York, 
where  it  has  terminal  facilities  used  in  re- 
ceiving and  delivering  freight  and  passen- 
gers, collecting  In  that  city  the  money  due 
for  transportation  of  freight  to  and  from  it, 
and  selling  therein  passenger  tickets,  em- 
ploying a  large  number  of  clerks  and  labor- 
ers, was  engaged  in  interstate  commerce, 
and  Its  operation  iu  the  city  of  New  York 
was  of  that  character,  and  that  it  was  not 
taxable- by  this  state  upon  such  business.  I 
am  not  aware  that  this  decision  has  ever 
been  questioned.  People  ex  rel.  Penn.  R. 
R.  Co.  v.  Wemple,  138  N.  Y.  1,  33  N.  B.  720, 
19  L.  R.  A.  694.  The  difficulty  of  formulat- 
ing from  these  decisions,  apparently  in  con- 
flict with  each  other,  any  rule  or  principle 
to  govern  this  case,  must  be  quite  apparent 
In  this  condition  of  the  authorities  the  best 
that  we  can  do  is  to  state  briefly  what  seems 
to  us  to  be  the  reasonable  view  of  the  law 
on  this  subject  when  applied  to  the  facts  of 
the  case. 

There  is  one  feature  of  the  case  as  to 
which  there  is  no  conflict  In  the  authorities, 
and  that  is  that  Interstate  commerce  cannot 
§  be  taxed  or  burdened  or  restricted  In  any 
way  by  state  laws,  and  the  only  question 
that  we  have  to  deal  with  now  is  whether  the 
relator's  operations  are  such  that  they  can 
be  held  to  be  the  transaction  of  the  business 
of  Interstate  commerce.  Fortunately,  there 
is  no  dispute  about  the  facts  of  the  case  so 
far  as  they  describe  the  relator's  business. 
They  have  already  been  stated,  and  they 
stand  admitted  in  the  record.  It  Is  quite 
true  that  all  of  its  operations  are  conducted 
within  the  state  of  New  York,  but  I  appre- 
hend that  the  circumstance  does  not  show 
that  the  business  is  something  other  than  in- 
terstate commerce.  We  have  the  other  fact 
that  it  is  engaged  in  no  local  business  what- 
ever, and  that  it  is  but  a  mere  link  in 
the  chain  of  transportation  of  grain  and 
other  property  from  the  Western  states  to 
the  seaboard  and  from  the  East  to  the  West, 
tf,  as  the  court  of  last  resort  with  respect 
to  such  questions  has  often  held.  Interstate 
commerce  consists  in  intercourse  and  traffic  be- 
tween the  states,  either  by  navigation  or  oth- 
erwise, for  the  transportation  of  persons  and 


property  and  the  purchase,  sale,  and  ex- 
change of  commodities,  the  relator's  opera- 
tions would  seem  to  fall  fairly,  within  that 
definition.  What  the  relator  does  -with  re- 
spect to  the  property  in  transit  from  one  state 
to  another  Is  Just  as  essential  and  substan- 
tial a  part  of  the  process  of  interstate  trans- 
portation as  anything  else  that  it  does,  or 
can  be  done,  in  order  to  complete  the  car- 
riage of  goods  by  water  and  by  land  from 
one  state  to  another  state.  Indeed,  except 
for  the  important  part  that  the  relator  takes 
in  the  process  of  transportation,  the  commer- 
cial intercourse  described  In  the  record  could 
not  take  place  at  all.  The  first  part  of 
the  route  In  the  process  of  transportation  Is 
covered  by  water  craft  upon  the  Lakes  and 
the  last  part  by  railroads,  but,  between  these 
two  links  in  the  line  of  transportation  the 
relator's  operations,  which  are  not  independ- 
ent or  local,  but  a  part,  and  most  essential 
part,  of  the  process  of  transporting  property 
by  the  owner  in  one  state  to  the  purchaser 
or  consignee  in  another  state,  intervene. 
Hence  the  relator's  earnings  upon  which  the 
tax  in  question  was  imposed  would  plainly 
appear  to  be  derived  from  the  business  of  in- 
terstate commerce.  McCall  v.  California,  136 
V.  S.  104,  10  Sup.  Ct.  881,  34  L.  Ed.  392. 

But,  whatever  the  rule  of  the  federal  court 
may  be  with  respect  to  such  a  case  as  this, 
we  have  another  guide,  and  that  is  the  words 
of  our  own  statute  under  the  authority  of 
which  the  tax  In  question  was  imposed.  That 
statute  In  terms  defines  the  gross  earnings 
that  are  subject  to  the  tax,  and  declares  that 
they  "shall  in  no  event  Include  earnings  de- 
rived from  business  which  Is  of  an  interstate 
character,"  and  in  adjusting  such  taxes  the 
state  officers  are  commanded  to  exclude  all  the 
earnings  "of  an  Interstate  character."  The 
question,  then,  is  whether  the  earnings  of 
the  relator  upon  which  the  tax  in  question 
was  imposed  were  "derived  from  business 
which  is  of  an  interstate  character,"  or  were 
"earnings  of  an  interstate  character."  The 
character  of  the  earnings  must  be  interstate 
unless  they  are  purely  local,  and  the  record, 
as  we  have  seen,  admits  that  they  are  not 
local.  Independent  of  this  admission,  how- 
ever, it  would  seem  to  be  a  reasonably  plain 
proposition  that  the  relator's  earnings  deriv- 
ed from  the  transportation  of '  property  in 
transit  from  one  state  to  another— that  is  to 
say,  in  conveying  it  by  means  of  elevators 
and  railroad  tracks  from  the  boats  on  the  lake 
to  the  railroad  cars  on  the  land— are  "earn- 
ings of  an  Interstate  character,"  and  it  can 
make  no  difference  in  principle  whether  the 
distance  over  which  the  property  was  so  con- 
veyed was  500  feet  or  a  mile. 

The  order  appealed  from  should  be  revers- 
ed, with  costs,  and  the  assessment  canceled. 

PARKER,  C.  J.  I  concur  with  Judge 
O'BRIEN  as  to  that  portion  of  the  tax  which 
was  levied  after  the  enactment  of  chapter 
562,  p.  1302,  Laws  1894,  for,  while  this  is  an 
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excise  tax  'mposed  on  the  corporation  as  au- 
thority for  It  to  do  business,  the  statute  ex- 
pressly prohibits  the  inclusion  in  the  estimate 
of  gross  earnings  for  the  basis  of  taxation 
"earnings  derived  from  business  which  is  of 
an  interstate  character."  The  tax  for  the 
years  subsequent  to  1884  seems  to  me  to  be 
levied  on  that  basis,  and  upon  no  other.  As 
to  so  much  of  the  tax,  however,  as  was  as- 
sessed upon  relator  for  the  years  prior  to 
1894,  and  levied  by  virtue  of  section  6,  c.  361, 
p.  484,  Laws  1881,  it  seems  to  me  the  levy 
could  stand  under  the  authorities.  That  sec- 
tion authorizes  a  tax  upon  its  corporate  fran- 
chise and  business  In  this  state  at  the  rate 
of  flve-tenths  of  1  per  centum  upon  the  gross 
earnings  within  this  state  of  said  corporation 
or  company  or  association.  This  court  holds 
in  People  v.  Equitable  Trust  Co.,  96  N.  T. 
388,  that  when  such  a  tax  is  Imposed  on  a 
domestic  corporation  it  is  a  tax  on  its  corpo- 
rate franchise;  when  imposed  on  a  foreign 
corporation  it  is  a  tax  on  its  business— a  dis- 
tinction based  on  the  fact  that  corporate  fran- 
chises are  only  taxable  within  the  Jurisdiction 
which  creates  them,  and  where  alone  they 
can  be  said  to  have  a  situs.  This  holding  is 
affirmed  In  terms  in  People  ex  rel.  Penn.  R. 
R.  Co.  v.  Wemple,  138  N.  Y.  1,  8,  33  N.  B.  720, 
19  L.  R.  A.  694.  Very  recently  we  had  be- 
fore this  court  People  ex  rel.  U.  S.  Alumini- 
um P.  P.  Co.  v.  Knight,  174  N.  T.  475,  67 
N.  E.  65,  in  which  It  is  unanimously  held  that 
the  capital  of  domestic  corporations  Invested 
in  letters  patent,  United  States  bonds,  or 
copyrights  may  be  appraised  for  the  purpose 
of  ascertaining  the  amount  of  the  franchise 
tax,  the  same  as  other  property.  Judge  Yann, 
in  speaking  of  certain  cases,  says  (174  N.  Y. 
482,  67  N.  E.  68)  that  "they  involve  the  prin- 
ciple that  while  a  tax  cannot  be  assessed  upon 
property  that  is  exempt  by  act  of  Congress, 
it  may  be  imposed  upon  the  franchise  of  a 
corporation  to  which  such  exempt  property 
belongs,  and  may  be  measured  by  the  value 
thereof."  Why  does  not  the  principle  of  that 
case  apply  to  so  much  of  this  one  as  involves 
the  tax  prior  to  1894?  The  state  has  no  right 
to  tax  United  States  bonds,  patent  rights, 
copyrights,  or  Interstate  commerce,  but  it  may 
place  an  excise  tax  upon  a  domestic  cor- 
poration for  Its  right  to  do  business  as  a  cor- 
poration, and  In  measuring  the  amount  of 
such  tax  there  may  be  taken  Into  considera- 
tion, as  we  hold  in  that  case,  the  value  of 
government  bonds,  patents,  or  copyrights,  al- 
though nonassessable  as  such  by  the  state. 
Why,  therefore,  may  not  be  taken  into  con- 
sideration, in  measuring  the  amount  of  an 
excise  tax  assessed  as  an  authority  for  the 
corporation  to  do  business  In  the  state,  the 
volume  of  interstate  commerce  business  done 
by  it?  But  one  answer  to  the  question  could 
result,  It  seems  to  me,  from  a  careful  reading 
of  the  statute  of  1881  in  the  light  of  the 
authorities  cited,  but  those  of  my  associates 
that  agree  that  the  earnings  of  this  corpora- 
tion are  of  an  interstate  character  are  of 


the  opinion  that,  inasmuch  as  section  184  of 
the  tax  law,  passed  in  1894  (Laws  1886,  p. 
857,  c.  908),  provides  that  the  comptroller 
shall  settle  the  taxes  levied  under  the  act 
of  1881  for  the  two  years  immediately  pre- 
ceding 1894  by  excluding  the  earnings  of  an 
interstate  character,  the  Legislature  intend- 
ed to  prevent  the  collection  of  past  taxes 
based  on  such  earnings.  As  Intention  must 
be  gleaned  from  the  language  of  the  statute, 
it  is  difficult  to  reach  that  conclusion  by  the 
application  of  any  of  the  rules  of  statutory 
construction;  Inasmuch  as  the  provision  refer- 
red to  embraces  only  the  two  years  imme- 
diately preceding  1894.  But  as  the  Legisla- 
ture may  have  assumed  that  the  taxes  prior 
to  that  time  had  been  collected,  I  shall,  for 
the  purpose  of  making  a  decision,  concur  in 
the  result  reached  by  Judge  O'BBIEN. 

GRAY,  J.  I  shall  concur  with  the  opinion 
of  Judge  O'BRIEN.  The  acts  of  1894  and  of 
1896,  which  conferred  authority  upon  the 
comptroller  to  impose  additional  franchise 
taxes,  by  its  terms  directs  that  officer  "in  no 
event  to  include  earnings  derived  from  busi- 
ness which  Is  of  an  interstate  character."  If 
that  officer  cannot  impose  the  tax  upon  the  re- 
lator's earnings  since  the  enactment  of  that 
law,  I  think  he  Is  quite  without  authority  hi 
this  proceeding  to  impose  taxes  for  the  years 
prior  to  the  enactment  upon  earnings  of  the 
relator  derived  from  business  of  an  inter- 
state character. 

CULLEN,  J.  (dissenting).  So  far  as  the 
claim  Is  made  that  the  tax  imposed  on  the 
relator  is  in  conflict  with  the  federal  Consti- 
tution, I  assume  that  the  decisions  of  the 
Supreme  Court  of  the  United  States  are  con- 
clusive upon  us.  Such  Is  certainly  their  ef- 
fect so  far  as  they  declare  state  regulations 
of  commerce  to  be  invalid.  It  may  be  that, 
if  a  state  court  should  hold  a  statute  of  the 
state  repugnant  to  the  federal  Constitution  In 
a  case  in  which  similar  statutes  have  been  held 
by  the  Supreme  Court  not  to  be  repugnant, 
the  decision  would  not  be  subject  to  review 
by  the  Supreme  Court  But,  granting  this, 
the  action  of  the  state  court  would  be  whol- 
ly unreasonable.  Now,  If  the  appellant's  con- 
tention is  to  be  determined  by  the  decisions 
of  the  Supreme  Court  of  the  United  States, 
It  may  be  summarily  disposed  of  by  a  very 
short  syllogism.  In  the  case  of  Interstate 
transportation  the  Legislature  of  a  state  can- 
not prescribe  the  charge  to  be  made  even 
for  the  part  of  the  transportation  within 
the  state.  Wabash,  St.  L.  &  P.  By.  Co.  v. 
Illinois,  118  U.  a  557,  7  Sup.  Ct  4,  30  L.  Ed. 
244.  But  the  state  can  prescribe  the  charges 
to  be  exacted  for  services  by  the  Buffalo  ele- 
vators engaged  like  that  of  the  relator  in 
the  transfer  of  grain  from  lake  vessels  to 
warehouses  or  cars.  Budd  v.  New  York,  143 
U.  S.  517,  12  Sup.  Ct  468,  36  L.  Ed.  247. 
Therefore,  the  services  of  such  elevators  do 
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not  constitute  part  of  Interstate  transporta- 
tion. 

I  am  frank  to  say  thaf  oftentimes,  especial- 
ly in  the  development  of  new  principles  of 
law,  or  In  their  application  to  new  states  of 
fact,  the  greatest  and  wisest  of  courts  may 
not  be  able  to  foresee  to  what  extent  the 
logic  of  its  doctrine  will  carry  it,  nor  to 
state  the  limits  and  qualifications  of  that  doc- 
trine. It  might,  therefore,  lead  to  an  erro- 
neous result  to  select  two  propositions  de- 
termined by  a  court,  between  which  deci- 
sions there  had  intervened  a  long  period  of 
time,  and  each  of  which  might  be  made 
without  appreciating  its  bearing  on  the  oth- 
er, and  from  those  propositions  to  deduce  a 
third  as  a  necessary  conclusion.  But  the 
present  case  is  free  from  any  such  source  of 
error.  The  doctrine  of  the  Wabash  Case  was 
reaffirmed  by  the  Supreme  Court  in  Coving- 
ton, etc..  Bridge  Company  v.  Kentucky,  154 
U.  S.  204,  14  Sup.  Ct  1087,  38  L.  Ed.  962, 
and  the  case  is  cited  with  approval  to  this 
day.  The  Budd  Case  was  decided  on  the 
authority  of  Munn  v.  Illinois,  94  U.  8.  113, 
24  L.  Ed.  77,  which  Is  the  pioneer  case  on 
the  subject,  and  was  itself  reaffirmed  In 
Brass  v.  North  Dakota,  103  U.  S.  891,  14 
Sup.  Ct.  857,  38  L.  Ed.  757.  In  the  last  case 
it  was  said  by  Justice  Shiras,  delivering  the 
opinion  of  the  court:  "In  the  cases  thus 
brought  to  this  court  from  the  states  of  Illi- 
nois and  New  York  [Munn  and  Budd  Cases] 
we  were  asked  to  declare  void  statutes  regu- 
lating the  affairs  of  grain  warehouses  and 
elevators  within  those  states,  and  held  valid 
by  their  highest  courts,  because  it  was  claim- 
ed that  such  legislation  was  repugnant  to 
that  clause  of  the  eighth  section  of  article 
1  of  the  Constitution  of  the  United  States 
which  confers  upon  Congress  power  to  regu- 
late commerce  with  foreign  nations  and  among 
the  several  states,  and  to  the  fourteenth 
amendment,  which  ordains  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  law."  It  is  clear  that  the 
objection  that  a  state  statute  prescribing  the 
charges  of  elevators  and  warehouses  could 
not  be  upheld  if  such  services  constitute  a 
part  of  interstate  commerce  was  present  In 
the  mind  of  the  court  when  it  decided  the 
elevator  cases,  though  the  dominant  question 
in  those  cases  was  the  alleged  Invasion  of 
private  property  rights.  In  the  Munn  Case 
it  was  said:  "It  was  very  properly  said  In 
the  case  of  the  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  232,  21  L.  Ed.  146,  that  It 
is  not  everything  that  affects  commerce  that 
amounts  to  a  regulation  of  It,  within  the 
meaning  of  the  Constitution.'  The  ware- 
houses of  these  plaintiffs  in  error  are  situat- 
ed and  their  business  carried  on  exclusively 
within  the  limits  of  the  state  of  Illinois. 
They  are  used  as  Instruments  by  those  en- 
gaged In  state  as  well  as  those  engaged  in 
Interstate  commerce,  but  they  are  no  more 


necessarily  a  part  of  commerce  Itself  than  the 
dray  or  the  cart  by  which,  but  for  them,  grain 
would  be  transferred  from  one  railroad  sta- 
tion to  another.  Incidentally  they  may  be- 
come connected  with  interstate  commerce, 
but  not  necessarily  so.  Their  regulation  is  a 
thing  of  domestic  concern,  and  certainly  until 
Congress  acts  in  reference  to  their  interstate 
relations  the  state  may  exercise  all  the  pow- 
ers of  government  over  them,  even  though 
in  so  doing  it  may  indirectly  operate  upon 
commerce  outside  its  Immediate  jurisdiction.'' 
In  connection  with  the  Budd  Case  there  was 
argued  and  decided  In  the  Supreme  Court  of 
the  United  States  the  case  of  New  York  ex 
reL  Annon  v.  Walsh,  148  U.  S.  517,  12  Sap. 
Ct  468,  36  It.  Ed.  247.  Annon  was  the  own- 
er of  floating  elevators  which  were  moved 
from  point  to  point  in  the  harbor  of  New 
York,  and  It  was  in  this  respect  only  that  his 
case  differed  from  that  of  Budd.  Of  such 
floating  elevators  the  court  said:  "So  far 
as  the  statute  in  question  is  a  regulation  of 
commerce,  it  is  a  regulation  of  commerce  only 
on  the  waters  of  the  state  of  New  York.  It 
operates  only  within  the  limits  of  that  state, 
and  is  no  more  obnoxious  as  a  regulation  of 
Interstate  commerce  than  was  the  .statute  of 
Illinois  in  respect  to  warehouses  in  Munn  v. 
Illinois.  It  is  of  the  same  character  with 
navigation  laws  In  respect  to  navigation  with- 
in the  state,  and  laws  regulating  wharfage 
rights  within  the  state,  and  other  kindred 
laws."  There  was  a  vigorous  dissent  In  the 
Budd  Case,  but  the  dissent  proceeded  solely  on 
the  ground  that  the  state  statute  before  the 
court  was  an  invasion  of  private  property. 
Of  the  nature  of  elevator  services  Judge 
Brewer  said:  "It  will  not  do  to  say  that  the 
transferring  of  grain  through  an  elevator  is 
one  step  in  the  process  of  transportation,  and 
that,  therefore,  they  are  quasi  common  car- 
riers, discharging  public  duty,  and  subject 
to  public  control.  They  are  not  carriers  in 
any  proper  sense  of  the  term.  They  may 
facilitate  carriage.  So  does  the  boxing  and 
packing  of  goods  for  transportation." 

There  js  nothing  in  the  case  of  this  relator 
that  distinguishes  it  from  those  of  Munn, 
Budd,  Annon,  and  Brass.  The  fact  that  the 
grain  elevated  or  stored  was  on  its  journey 
from  points  without  the  state  to  points  with- 
in the  state  or  to  points  beyond  the  state 
was  present  In  those  cases  as  in  this.  In- 
deed, the  argument  of  the  majority  of  the 
court  in  the  Budd  Case  in  support  of  the  right 
of  the  state  to  prescribe  the  rate  of  elevator 
charges  proceeded  largely  on  the  circum- 
stance that  120  millions  of  bushels  of  grain 
were  annually  shipped  to  Buffalo  from  the 
West,  and,  after  transportation  through  the 
state,  either  by  canal  or  railroad,  a  large 
part  of  It  was,  by  the  use  of  the  floating 
elevators,  transferred  to  ships  to  be  dis- 
tributed in  the  markets  of  the  world.  It 
may  be  true  that  the  grain  Is  carried  through 
bills  of  lading,  though  that  fact  does  not  ap- 
pear In  the  record.    But  to  those  bills  of  lad- 
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ing,  whatever  their  character,  the  relator  Is 
a  stranger.  The  evidence  Is:  "In  1901  we 
handled  through  the  elevator  about  ten  mil- 
lion bushels  of  grain,  the  records  of  which 
were  entirely  with  the  Lehigh  Valley  Rail- 
road. We  had  no  bills  of  lading.  We  knew 
nothing  of  the  grain  at  all  except  as  we  re- 
ceived directions  from  the  Lehigh  Road. 
The  Lehigh  Valley  would  have  all  the  in- 
formation, of  course."  The  services  of  the 
relator  were  rendered  not  under  the  terms 
of  a  through  bill  of  lading,  but  under  a  con- 
tract with  the  railroad  company  or  naviga- 
tion company,  were  performed  entirely  with- 
in this  state,  and  the  price  charged  included 
an  option  of  10  days'  storage  in  the  ware- 
house, though  the  time  of  storage  might  be 
Increased  on  payment  of  an  additional  charge. 
It  thus  appears  that  the  business  of  this  re- 
lator does  not  differ  from  that  of  other  ele- 
vator owners  and  warehousemen  in  Buffalo, 
nor  Is  It  distinguishable  in  character  from 
the  work  performed  by  stevedores  in  un- 
loading vessels.  It  is  true  the  grain  Is  mov- 
ed by  the  operations  of  the  elevator  a  dis- 
tance of  about  500  feet  horizontally.  In  this 
respect,  however,  It  does  not  differ  from 
every  crane  or  derrick  on  a  wharf  by  which 
a  cargo  Is  moved  at  least  from  the  hatch- 
way to  the  pier.  To  the  foregoing  author- 
ities may  be  added  the  declaration  of  the 
general  doctrine  on  the  subject  found  In 
Covington,  etc.,  Bridge  Company  v.  Ken- 
tucky, 154  U.  S.  204,  14  Sup.  Ct  1087,  38 
L>.  Ed.  862:  "As  was  said  by  Mr.  Justice 
Miller  in  the  Wabash  Case:  'It  Is  impossi- 
ble to  see  any  distinction  in  its  effect  upon 
commerce  of  either  class  between  a  statute 
which  regulates  the  charges  for  transporta- 
tion and  a  statute  which  levies  a  tax  for  the 
benefit  of  the  state  upon  the  same  transpor- 
tation;' "  that  is  to  say,  the  power  of  a 
state  to  tax  and  the  power  to  regulate  char- 
ges are  coextensive. 

If  I  have  rightly  interpreted  the  authori- 
ties cited,  it  may  safely  be  said  to  be  the 
settled  law  of  the  Supreme  Court  of  the 
United  States  that  the  work  done  by  the  re- 
lator is  not  of  an  interstate  character.  While 
the  question  before  us  arises  under  our  own 
statute,  I  think  that  that  statute  is  to  be  in- 
terpreted in  the  light  of  the  federal  deci- 
sions, since  the  action  of  the  Legislature  in 
exempting  a  business  of  an  interstate  char- 
acter in  computing  the  liability  of  the  re- 
lator to  taxation  was  undoubtedly  dictated 
by  the  consideration  that  interstate  com- 
merce was  under  the  control  of  Congress, 
and  It  could  not  have  been  Intended  to  ex- 
cept any  transportation  or  commerce  as  of  an 
interstate  character  except  such  as  the  fed- 
eral courts  might  hold  to  be,  under  the  Con- 
stitution of  the  United  States,  within  the 
control  of  Congress.  Moreover,  I  do  not  see 
bow  we  can  hold  that  the  work  of  the  re- 
lator is  of  an  interstate  character  without 
overruling  the  decision  of  this  court  in  the 


Budd  Case  (People  v.  Budd,  117  N.  T.  1. 
22  N.  S3.  070,  682,  5  L.  R.  A.  559,  15  Am.  St 
Rep.  460),  for,  If  the  elevation  and  transfer 
of  grain  is  a  part  of  interstate  commerce, 
the  Legislature  of  the  state  cannot  pre- 
scribe the  charge  to  be  made  therefor.  If 
these  views  are  correct.  It  Is  unnecessary  to 
further  discuss  the  nature  and  character  of 
elevator  and  warehouse  services. 

The  order  appealed  from  should  be  affirm- 
ed, with  costs. 

HAHJHT,  X,  concurs  with  O'BRIEN,  J. 
PARKER,  C.  J.,  and  GRAY,  J.,  in  memo- 
randa, concur  in  result  with  O'BRIEN,  J. 
MARTIN  and  VANN,  JJ„  concur  with  CUL- 
LEN,  J. 

Order  reversed. 

(808  III.  MI) 
CHICAGO  CITY  RY.  CO.  v.  O'DONNELL. 
(Supreme  Court  of  Illinois.    April  7,  1904.) 

SUPREME    COURT   PRACTICE— PETITION    FOB    RE- 
HEARING—ABQTJME  NT. 

1.  Supreme  Court  Rule  30,  providing  that  a 
petition  for  rehearing  shall  state  concisely  the 
points  supposed  to  have  been  overlooked  or  mis- 
apprehended by  the  court,  and  that  it  shall  con- 
tain no  argument,  will  be  strictly  enforced,  and 
any  petition  found  on  examination  to  contain 
any  argument  whatever  will  be  immediately 
stricken  from  the  files,  without  being  considered 
on  the  merits. 

On  petition  for  rehearing.    Petition  strick- 
en. 
For  former  opinion,  see  70  N.  EL  294. 

SCOTT,  J.  This  is  a  petition  for  rehear- 
ing. The  practice  In  reference  to  the  presen- 
tation thereof  is  regulated  by  rule  30  of  the 
rules  of  practice  of  this  court,  which  pro- 
vides that  such  a  petition  shall  state  "con- 
cisely the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  court,  with 
proper  reference  to  the  particular  portion  of 
the  original  abstract  and  brief  relied  upon. 
In  no  case  will  any  argument  be  permitted 
in  support  of  such  petition.  This  rule  will 
be  strictly  enforced,  and  any  petition  in  vio- 
lation thereof  will  be  stricken  from  the  flies." 

A  rehearing  may  be  had  in  this  court  when 
any  material  fact  has  been  overlooked  or 
misapprehended,  or  where  the  court  has  fail- 
ed to  determine  some  proposition  of  law  that 
is  of  controlling  importance  in  the  cause,  and 
the  only  legitimate  office  of  the  petition  for 
rehearing  is  to  show,  by  a  terse  and  ac- 
curate statement,  the  court's  Inadvertence, 
with  reference  to  such  portions  of  the  brief 
or  abstract,  as  will  sustain  petitioner's  po- 
sition. The  petition  under  consideration  is  a 
gross  violation  of  this  rule.  It  contains  more 
than  30  pages  of  printed  argument,  and  is 
practically  a  reargument  of  the  cause.    Help- 

\  L  See  Appeal  and  Error,  vol.  3,  Cent  Dig.  {  3234. 
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ful  arguments,  both  oral  and  printed,  are 
welcomed  by  this  court  It  Is  our  earnest 
desire  that  a  litigant  should  avail  himself 
to  the  fullest  extent  of  his  right  to  argue, 
orally  and  otherwise,  his  cause  in  this  forum. 
The  proper  time  to  argue,  however,  is  at  the 
time  of  submission,  and  when  a  case  has 
been  fully  argued,  has  received  careful  con- 
sideration, and  been  decided,  a  reargument 
in  a  petition  for  a  rehearing  can  serve  no 
useful  purpose.  All  that  is  proper  In  that 
respect  is  a  reference  to  that  portion  of  the 
brief  and  argument  which  petitioner  con- 
ceives will  show  the  error  of  the  court. 

The  practice  of  arguing  cases  in  petitions 
for  rehearing  has  been  gradually  increasing 
In  this  court.  The  rule  has  not  been  en- 
forced, because  the  court,  as  a  body,  has 
been  loth,  and  especially  has  the  writer  of 
the  opinion  assailed  been  loth,  to  have  a 
petition  of  this  character  stricken,  lest  there 
might  possibly  be  error  in  the  judgment, 
which  would  remain  unchallenged  and  un- 
corrected if  that  course  was  followed;  but 
the  abuse  of  the  rule  has  become  so  preva- 
lent in  this  respect  that  the  consideration  of 
the  arguments  contained  in  these  petitions 
has  become  an  Intolerable,  as  well  as  a  use- 
less, burden.  The  great  majority  of  such  pe- 
titions now  filed  in  this  court  are  but  re- 
arguments.  So  far  as  the  one  now  before  us 
is  concerned,  In  view  of  the  fact'  that  counsel 
filing  it  was  no  doubt  aware  that  the  rule 
in  question  bad  not  been  heretofore  strictly 
applied,  we  have  examined  the  petition  far 
enough  to  ascertain  the  points  relied  upon, 
and  deem  them  without  merit 

Every  petition  for  rehearing  hereafter  filed 
in  this  court,  which,  upon  examination,  Is 
found  to  contain  any  argument  whatever, 
will  be  immediately  stricken,  without  being 
considered  upon  the  merits  at  all.  Rule  30 
will  be  rigidly  enforced.  The  petition  for  a 
rehearing  in  the  case  at  bar  will  be  stricken 
from  the  flies. 

Petition  stricken. 


(135  Mass.   398) 

ABBOTT  et  al.  v.  FROST. 

(Supreme  Judicial   Court  of   Massachusetts. 

Middlesex.    April  2,  1904.) 

TAXATION — ASSESSMENT  OF  MORTGAGED  REAL 
ESTATE— TO  WIIOM  A8SESSEO— TAX  SALES — 
BIGOT  OF  PURCHASER—  BIGHT  OF  MORTGAGEE 
—TIME  OF  SALE— ALIENATION  BEFORE  NOTICE 
OF  SALE. 

1.  Under  St.  1882,  p.  131,  c  175,  requiring 
the  assessors  to  assess  the  interest  of  the  mort- 
gagor and  mortgagee  of  real  estate  to  each  re- 
spectively, and  providing  that,  if  the  mortgagor 
or  mortgagee  fails  to  bring  to  the  assessors  a 
statement  of  the  amount  due  to  the  mortgagee, 
no  tax  shall  be  invalid  for  the  reason  that  the 
mortgagee's  interest  therein  has  not  been  as- 
sessed to  him,  real  estate  may  lawfully  be  as- 
sessed to  the  mortgagor  in  possession  in  case 
either  he  or  the  mortgagee  fails  to  make  the  re- 
quired statement,  and  hence  a  tax  is  not  in- 
valid simply  because  the  mortgagee  was  not 
recognized  in  the  assessment 


2.  Where  real  estate  is  lawfully  assessed  to 
the  mortgagor  alone,  a  sale  for  delinquent  tax- 
es is  valid  as  against  the  mortgagee. 

'  3.  A  Bale  of  real  estate  for  delinquent  taxes, 
lawfully  assessed  to  the  mortgagor  in  possession, 
under  St.  1888,  p.  3G6,  c  390,  §  30,  as  amended 
by  St.  1889,  p.  1023,  c.  334,  §  9,  providing  that 
tuxes  assessed  on  real  estate  shall  constitute  a 
lien  thereon  from  the  1st  day  of  May  until  the 
expiration  of  two  years  from  the  1st  day  of  Oc- 
tober of  the  year  in  which  the  taxes  are  assess- 
ed, and,  if  such  tax  remains  unpaid  for  14  days 
after  demand  therefor,  it  may  with  all  incidental 
charges  be  levied  by  sale  of  the  real  estate, 
passes  the  entire  title  in  the  land  to  the  gran- 
tee by  the  collector's  deed,  freed  from  the  mort- 

1  Under  St.  1888,  p.  366,  c  390,  §  30,  as 
amended  by  St.  1889,  p.  1023,  c.  334,  8  9,  mak- 
ing taxes  on  real  estate  a  lien  thereon  from  the 
1st  day  of  May  until  the  expiration  of  two  years 
from  the  1st  day  of  October  of  the  year  in  which 
the  taxes  are  assessed,  and  providing  that,  if  the 
tax  remains  unpaid  for  14  days  after  demand, 
the  land  may  be  sold  within  the  two  years,  "or 
after  the  expiration  of  said  two  years  if  the 
estate  has  not  been  alienated  prior  to  the  giv- 
ing of  the  notice  of  such  sale,  a  purchaser  of 
real  estate  for  delinquent  taxes  at  a  sale  after 
the  expiration  of  the  two  years  obtains  as  good 
a  title  if  there  has  been  no  change  in  the  owner- 
ship of  the  estate  as  if  the  sale  had  been  made 
within  the  two  years. 

5.  The  entry  of  a  mortgagee  for  the  purpose 
of  foreclosure  under  Rev.  Laws,  c.  187,  §  1,  and 
the  subsequent  sale  under  the  power  in  the  mort- 
gage, after  notice  of  the  tax  sale  for  delinquent 
taxes  lawfully  assessed  to  the  mortgagor  in 
possession,  is  not  an  alienation  of  the  property, 
within  St.  1888,  p.  366,  c.  390,  §  30,  as  amended 
by  St.  1889,  p.  1023,  c.  334,  i  9,  authorizing 
a  sale  of  real  estate  for  delinquent  taxes  after 
the  expiration  of  two  years  "if  the  estate  has 
not  been  alienated  prior  to  the  giving  of  the  no- 
tice of  such  sale." 

Appeal  from  Superior  Court,  Middlesex 
County. 

BUI  in  equity  by  one  Abbott  and  another, 
the  present  owner  and  mortgagee  of  real 
estate,  against  one  Frost,  alleging  that  cer- 
tain taxes  on  the  real  estate  were  illegal, 
and  that  a  tax  sale  was  Invalid.  From'  a 
decree  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

Curtis  Abbott,  for  appellants.  W.  Adams, 
for  appellee. 

BBALEY,  J.  Unless  the  sale  of  the  prem- 
ises described  in  the  bill  was  Invalid  because 
the  tax  assessed  had  ceased  to  be  a  lien  at 
the  time  of-  sale,  there  is  ho  cloud  on  the 
title  of  the  plaintiffs,  and  the  suit  cannot  be 
maintained.  For  all  of  the  time  covered  by 
the  several  assessments  the  property  was  sub- 
ject to  a  mortgage  duly  recorded,  but  neither 
the  mortgagor  nor  mortgagee  brought  In  to  the 
assessors  any  statement  under  St  1882,  p. 
131,  c.  175,  requiring  them  to  ascertain  and 
fix  a  value  on  the  Interest  of  each  In  the 
real  estate,  and  in  the  absence  of  any  com- 
pliance with  this  preliminary  >  requirement  it 
could  be  lawfully  assessed  to  the  mortgagor 
In  possession.  Such  assessments  are  permit- 
ted by  our  laws  relating  to  taxation,  and 
have  been  held  to  be  in  strict  accordance  with 

\  3.  See  Taxation,  vol.  45,  Cent  Dig.  |  MM. 
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their  provisions.  Pub.  St.  c.  11;  St  1880, 
p.  837,  c.  84;  Worcester  v.  Boston,  179  Mass. 
41,  49,  60  N.  E.  410. 

Before  St  1881,  p.  646,  c.  304  (subsequent- 
ly Pub.  St  1882,  c.  11,  §t  13-15),  when  land 
subject  to  a  mortgage  was  assessed  to  the 
mortgagor  In  possession  the  entire  estate  was 
assessed,  and  there  was  no  division  or  sepa- 
ration of  the  legal  and  equitable  titles,  and 
the  lien  for  the  tax  was  as  bsoad  as  the  as- 
sessment No  distinction  between  these  titles 
before  possession  by  the  mortgagee  under  fore- 
closure proceedings  is  recognized,  and  the  tax 
assessed  and  the  sale  for  its  payment  covers 
and  includes  both  estates.  Parker  v.  Baxter,  2 
Gray,  185.  If  the  object  of  this  enactment 
-was  to  prevent  double  taxation,  and  to  require 
that  the  Interest  of  each  should  be  respective- 
ly ascertained,  and  In  all  cases  they  should 
be  separately  assessed  or  taxed  as  Joint  own- 
ers, it  was  subsequently  amended  so  that 
from  being  mandatory  In  terms,  provision 
was  made  that  real  estate  subject  to  a  mort- 
gage could  be  legally  assessed  to  the  owner 
in  possession  unless  either  the  mortgagor  or 
mortgagee  had  given  to  the  assessors,  with- 
in the  time  for  bringing  In  lists  of  taxable 
property,  a  sworn  statement  of  the  amount 
due  tinder  the  mortgage.  St  1882,  p.  131,  c. 
175. 

It  Is  agreed  that. the  mortgagor  was  In 
possession  for  the  whole  period,  and  it  does 
not  appear  that  either  he  or  the  mortgagee 
made  any  effort  to  have  the  respective  inter- 
est of  each  assessed.  Unless  either  complied 
with  the  statutory  provision  made  for  their 
benefit,  they  need  not  be  deemed  Joint  own- 
ers, and  a  tax  otherwise  lawfully  Imposed 
did  not  become  Invalid  because  the  mortgagee 
had  not  been  recognized  in  the  assessment. 
Worcester  v.  Boston,  ubi  supra;  Cummins 
v.  Christie,  179  Mass.  74,  60  N.  B.  396,  88 
Am.  St  Rep.  357.  If  a  sale  follows,  it  Is 
commensurate  with  the  tax  Hen,  for  in  theory 
the  taxing  power  assesses  with  one  hand, 
and  at  the  same  time  demands  payment  with 
the  other,  and,  If  the  assessment  Is  valid, 
a  sale  for  its  collection  properly  made  Is  also 
valid.     Hill  v.  Bacon,  110  Mass.  387. 

At  the  time  these  taxes  were  assessed, 
and  when  the  sale  took  place,  St.  1888,  p. 
366,  c.  390,  §  30,  as  amended  by  St.  1889, 
p.  1023,  c.  334,  §  9,  provided  that  "*  *  * 
If  such  tax  remains  unpaid  for  fourteen  days 
after  demand  therefor,  it  may  with  all  Inci- 
dental charges  and  fees  be  levied  by  sale  of 
the  real  estate  within  said  two  years,  or  after 
the  expiration  of  said  two  years,  if  the  estate 
has  not  been  alienated  prior  to  the  giving  of 
the  notice  of  such  sale."  When  a  sale  of  real 
property  under  this  and  similar  statutes  Is 
made  for  taxes  lawfully  assessed,  the  entire 
title  or  Interest  In  the  land  passes  to  the  gran- 
tee by  the  deed  of  the  collector,  and  it  does 
not  become  essential  to  inquire  whether  hie 
title  is  to  be  considered  as  the  result  of  all 
previous  titles,  and  which  are  transmitted  to 
him  by  operation  of  law,  or  a  new  title  con- 


ferred under  a  taking  by  the  sovereign  pow- 
er to  enforce  a  public  right  to  which  property 
under  our  Constitution  Is  generally  made  sub- 
ject See  Harrison  v.  Dolan,  172  Mass.  395, 
898,  52  N.  £1.  513;  Emery  v.  Boston  Terminal 
Co.,  178  Mass.  172,  184,  59  N.  E.  763,  86  Am. 
St  Rep.  473.  Such  a  lien  constitutes  a  charge 
or  Incumbrance  on  the  land  without  which 
it  could  not  be  sold,  and  at  any  time  within 
the  limitation  a  sale  or  conveyance  would  vest 
In  the  purchaser  an  absolute  title  to  the  whole 
estate,  freed  from  the  mortgage  which  was  in 
existence,  and  all  outstanding  Incumbrances. 
Hunt  v.  Boston,  183  Mass.  303,  305,  67  N. 
E.  244,  and  cases  cited. 

The  plaintiffs  contend  that  at  the  time 
of  sale  the  statutory  lien  had  expired,  at  least 
as  to  a  part  of  the  taxes,  and  as  the  sale  can- 
not be  divided  and  held  good  In  part,  and 
invalid  as  to  the  remainder,  it  was  not  ef- 
fectual to  cut  off  the  mortgage.  They  also 
take  the  further  position  that  after  the  ex- 
press limitation  of  two  years  had  run,  the 
sale,  though  effectual  to  transfer  the  interest 
of  the  mortgagor,  left  the  estate  of  the  mort- 
gagee unaffected,  and  that  it  did  not  pass  ti- 
tle to  the  whole  property.  Sherwin  v.  Bos- 
ton Five  Cents  Savings  Bank,  137  Mass.  444. 
But  if  the  tax  for  each  year  constituted  a  lien, 
the  last  tax  having  priority  over  preceding 
taxes,  yet  the  collector  might  sell  separately 
or  make  a  single  sale  for  all  the  taxes.  Keen 
v.  Sheehan,  154  Mass.  208,  28  N.  E.  150;  Plx- 
ley  v.  Plxley,  164  Mass.  335,  41  N.  E.  648; 
Lancy  v.  Snow,  180  Mass.  411,  62  N.  E.  735. 
In  these  cases,  however,  no  question  seems  to 
have  arisen  like  that  now  presented.  Here 
the  difficulty  arises  when  an  attempt  is  made 
to  determine  whether  the  lien  expires  In  all 
eases  ■with  the  limitation  of  two  years.  Not- 
withstanding the  lapse  of  time,  the  nature 
and  extent  of  the  charge  upon  the  estate  does 
not  change,  but  Is  coextensive  with  the  con- 
dition of  the  title  at  the  time  of  assessment 
and  when  it  first  attaches,  and  continues  to 
be  the  same  throughout  The  whole  land  is 
held,  and  not  the  mere  interest  of  the  Individ-' 
ual  to  whom  It  is  taxed,  and  the  manner  of 
assessment  If  legally  made,  really  defines  the 
extent  of  what  must  be  treated  as  a  lien  to 
which  It  Is  the  legislative  Intention  to  make 
all  other  titles  subordinate.  Langley  v.  Chap- 
In,  134  Mass.  82,  87;  Hunt  v.  Boston,  ubi 
supra.  The  lien  attached  at  the  time  the 
taxes  were  severally  assessed,  and  for  the 
statutory  period  of  two  years  the  estate  could 
not  be  devested  of  this  paramount  claim  by 
any  subsequent  Incumbrance  or  change  of 
ownership.  But  If  the  precedent  condition 
of  alienation  which  works  a  discharge  of  the 
lien  does  not  arise,  then  no  change  has  taken 
place  in  the  title  which  operates  to  free'the 
property  made  subject  to  it  until  the  tax  is 
paid  or  the  estate  sold.  Kelso  v.  Boston,  120 
Mass.  297,  299.  Where  there  has  been  no 
change  in  ownership,  the  estate  is  still  sub- 
ject to  the  taxes  assessed,  and  remains  liable 
to  be  sold  for  their  payment  and  the  purchas- 
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er,  If  all  statutory  requirements  have  been 
followed,  gets  as  good  a  title  as  if  the  sale 
bad  been  made  within  the  period  of  two 
years.  The  entry  of  the  mortgagee  for  the 
purpose  of  foreclosure  under  Rev.  Laws,  c. 
187,  §  1,  and  the  subsequent  sale  under  the 
power  in  the  mortgage,  were  after  notice  of 
the  tax  sale  had  been  given,  and  did  not  work 
a  change  in  the  title,  as  the  alienation  of  the 
property  contemplated  by  the  statute,  In  order 
to  destroy  the  right  of  the  collector  to  sell, 
must  occur  in  point  of  time  before  notice  of 
such  sale  is  given.  If  the  mortgage  had 
ceased  to  be  a  legitimate  Incumbrance  at  the 
time  of  entry  or  foreclosure  by  sale,  those 
claiming  under  it  acquired  no  estate  in  fee, 
and  the  plaintiffs  have  no  title  to  be  clouded. 
A  sale,  therefore,  under  the  conditions  dis- 
closed by  the  record  in  this  case,  whether 
made  before  or  after  the  qualified  limitation 
of  two  years  had  run,  as  to  each  of  the  taxes, 
must  be  held  to  have  passed  to  the  purchas- 
er a  good  title  free  from  all  incumbrances, 
subject  only  to  the  right  of  redemption  given 
by  law  to  the  owner  of  those  lawfully  claim- 
ing under  him.  Rev.  Laws,  c.  13,  I  35.  If 
the  sale  was  valid,  the  plaintiffs  have  not 
made  out  a  case  that  entitles  them  to  equi- 
table relief. 

Decree  affirmed. 


(188  Mass.   158) 

REGIS  et  al.  v.  J.  A.  JAXNES  ft  CO.  et  al. 

(Supreme   Judicial   Court  of   Massachusetts. 

Suffolk.    April  12,  1004.) 

TRADE-MASKS    AND    TRADE-NAMES  —  PROPERTY 

RIGHTS— INFRINGEMENT— PROOF— NOTICE 

— INJUNCTION. 

1.  Where  plaintiff  compounded  a  dyspepsia 
cure,  marking  the  boxes  in  which  it  was  sold 
with  the  word  "Rex,"  from  which  her  family 
surname  was  derived,  and  filed  such  name  as  a 
trade-mark,  as  authorized  by  St.  1895,  p.  519,  c. 
402,  I  1,  and  subsequently  continuously  used  it 
as  a  trade-mark  on  such  medicine,  she  thereby 
acquired  an  exclusive  property  right  in  the 
name. 

'  2.  Any  word  or  device  that  has  for  its  prin- 
cipal object  to  identify  the  owner  of  specific 
goods  prepared  and  sold  by  him,  may  constitute 
a  valid  trade-mark. 

3.  Where  plaintiff  had  previously  and  con- 
tinuously used  a  trade-mark,  and  defendant 
thereafter  adopted  a  mark  so  similar  that  buy- 
ers were  likely  to  be  deceived,  and  purchase  de- 
fendant's goods  for  those  of  plaintiff,  it  was  no 
defense  to  a  suit  to  restrain  defendant's  use  of 
its  mark  that  it  was  not  originally  intended  as 
an  imitation. 

4.1b  a  suit  to  restrain  defendants'  use  of  a 
trade-name  alleged  to  be  an  imitation  of  a  name 
previously  used  by  plaintiff,  a  mere  comparison 
of  the  words  showing  similarity  is  insufficient, 
without  proof  that  from  the  form  of  manufac- 
ture of  the  goods,  the  names,  labels,  shape  of  the 
receptacles  in  which  they  are  sold,  etc.,  there 
exists  a  reasonable  probability  that  purchasers 
using  ordinary  care  will  be  deceived  by  the 
similarity  of  names. 

5.  Where  defendants,  after  notice  that  their 
trade-mark  was  an  infringement  and  imitation 
of  plaintiff's  mark,  continued  to  permit  their 
names  to  appear  in  the  same  form  of  advertise- 
ment, and  continued  to  sell  their  preparation 
without  any  change  of  name,  shape,  or  label. 


such  conduct  constituted  a  direct  and  intention- 
al infringement. 

6.  Complainant  manufactured  and  sold  a  dys- 
pepsia cure  under  the  trade-name  of  "Rex." 
The  remedy  was  compounded  in  two  kinds  of 
tablets,  to  be  taken  in  connection  with  each 
other.  Defendants  thereafter  compounded  a 
dyspepsia  cure  in  the  same  form,  which  it  sold 
under  the  name  "Rexall."  Held  that,  though  the 
form  of  the  receptacles  and  the  labels  attached 
were  dissimilar,  yet,  since  persons  not  familiar 
with  the  exact  appearance  of  each  might  be  de- 
ceived, plaintiff  was  entitled  to  an  injunction, 
though  there  was  no  proof  of  actual  damages 
sustained. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  Henry  K.  Braley, 
Judge. 

Bill  by  Ellen  M.  Regis  and  another  against 
J.  A.  Jaynes  &  Co.  and  others  to  enjoin  an  al- 
leged infringement  of  said  Regis'  rights  to 
the  use  of  the  word  "Rex"  as  a  trade-mark 
or  trade-name.  On  reservation  from  the  Su- 
preme Judicial  Court    Decree  for  plaintiffs. 

Edward  S.  Beach  and  Arthur  P.  Hardy, 
for  complainants.  Robert  F.  Herrick,  for  de- 
fendants. 

BRALEY,  J.  When  the  plaintiff,  Ellen  M. 
Regis,  first  compounded  her  preparation  in 
the  form  of  pills,  she  marked  on  the  boxes 
in  which  they  were  sold  the  word  "Kex," 
from  which  her  family  surname  was  derived. 
She  not  only  adopted  and  attached  it  as  the 
distinctive  feature  indicative  of  the  origin, 
identity,  and  proprietorship  of  her  cure  for 
dyspepsia,  but  filed  it  as  a  trade-mark,  under 
St  1S95,  p.  519,  c.  462,  g  1.  No  evidence  ap- 
pears that  at  any  time  she  has  abandoned  or 
ceased  to  use  it,  but  the  contrary  is  true. 
She  has  formed  a  partnership  with  her  son. 
and  from  small  sales  in  its  original  form 
and  within  a  circumscribed  territory,  other 
and  more  attractive  combinations  have  been 
made,  and  the  business  has  slowly  increas- 
ed in  value  and  extended  Into  larger  fields. 
This  is  enough  in  the  present  case  to  es- 
tablish an  exclusive  right  of  property  in  the 
plaintiffs  to  the  device  or  name  used  in  their 
business.  Burt  v.  Tucker,  178  Mass.  483.  59 
N.  E.  1111,  52  L.  R.  A.  112,  86  Am.  St  Hep. 
499;  Lawrence  Manufacturing  Company  v. 
Tennessee  Manufacturing  Company,  138  V. 
S.  537, 11  Sup.  Ct  396,  34  L.  Ed.  997.  It  may 
be  conceded  that  words  which  are  merely 
descriptive  of  the  style  and  quality  of  an  ar- 
ticle cannot  be  appropriated  and  used  for  this 
purpose  by  the  manufacturer  In  the  descrip- 
tion of  his  wares  to  the  exclusion  of  a  simi- 
lar use  by  others;  but  any  words  or  devices 
that  have  for  their  principal  object  to  make 
plain  the  Identity  of  the  owner  with  the  spe- 
cific goods  prepared  and  sold  by  him  are  not 
so  classed,  but  may  constitute  a  valid  trade- 
mark. Lawrence  Manufacturing  Co.  v.  Low- 
ell Hosiery  Co.,  129  Mass.  S25,  327,  37  Am. 
Rep.  362;  Frank  v.  Sleeper,  150  Mass.  583. 
23  N.  BV  213;  Samuels  v.  Spitzer.  177  Mass. 
226,  58  N.  E.  693;  Lawrence  Mfg.  Co.  v. 
Tennessee  Mfg.  Co.,  supra;    Columbian  Mill 
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Co.  v.  Alcorn,  160  U.  S.  460,  14  Sup.  Ct  161, 
37  L.  Ed.  1144.  Although  the  subsequent 
origin  of  the  mark  or  name  used  by  the  de- 
fendants on  their  cure  for  dyspepsia  is  not 
stated,  It  Is  found  that  it  was  not  originally 
intended  as  an  imitation  of  that  of  the 
plaintiffs,  but  may  be  considered  as  a  fanci- 
ful term  invented  by  the  United  Drug  Com- 
pany, and  which  was  used  to  denote  a  par- 
ticular proprietary  medical  compound  put 
up  and  sold  by  It  or  its  licensees.  But  if  no 
intention  to  wrongfully  Injure  the  plaintiffs 
is  manifested  in  the  origin  of  "Rexall,"  this 
does  not  constitute  a  defense  where  priority 
of  ownership  and  continuous  use  Is  shown  of 
the  device  or  mark  of  which  it  is  found  to  be 
an  imitation,  and  buyers  are  likely  from  the 
resemblance  to  be  misled  and  purchase  the 
defendants'  cure  when  they  desire  to  buy  and 
believe  they  are  getting  the  remedy  made  by 
the  plaintiffs.  Gilman  v.  Hunnewell,  122 
Mass.  139;  Burt  v.  Tucker,  supra;  North 
Cheshire  &  Manchester  Brewery  Co.  v.  Man- 
chester Brewery  Co.  [1699]  A.  C.  83.  A  mere 
comparison  of  the  different  words,  devices, 
or  designs  which  may  be  used  for  the  pur- 
pose of  a  trade-mark  is  not  enough  to  make 
out  the  main  fact  to  be  proved,  but  the  plain- 
tiffs must  go  further,  and  establish  the  essen- 
tial proposition  on  which  a  case  like  this  de- 
pends, that,  taking  all  the  circumstances,  the 
form  of  manufacture,  names,  labels,  shape  of 
boxes,  or  receptacles  in  which  they  are  sold, 
there  exists  a  reasonable  probability  that 
purchasers  using  ordinary  care  will  be  de- 
ceived by  the  similarity  of  names,  and  led 
into  mistaking  one  medicine  for  the  other. 
McLean  r.  Fleming,  96  U.  S.  245,  24  U  Ed. 
828.  Among  the  various  findings  and  rul- 
ings made  by  the  master  the  only  one  now 
material  la  that  in  which  he  decides  this  prin- 
cipal Issue  of  fact,  and  to  which  the  single 
exception  argued  by  the  defendants  was  tak- 
en. 

An  examination  of  the  report  shows  that 
the  remedies  are  compounded  in  the  form  of 
two  kinds  of  tablets,  to  be  taken  in  connec- 
tion with  each  other,  and  in  this  respect  there 
was  a  likeness  between  them,  though  the 
boxes  used  for  each  in  form,  and  the  labels 
attached,  are  so  dissimilar  that  persons  of  or- 
dinary Intelligence,  If  no  further  resemblance 
was  found,  could  easily  distinguish  them; 
yet  upon  the  whole,  In  connection  with  the 
similarity  of  names,  the  similitude  becomes 
such  that  purchasers  not  familiar  with  the 
exact  appearance  of  each,  and  the  boxes  and 
labels  with  which  they  are  sold,  and  exer- 
cising the  care  and  observation  of  the  aver- 
age buyer,  are  likely  to  mistake  the  defend- 
ants' preparation  for  that  of  the  plaintiffs. 
This  finding  Is  well  supported  by  the  evi- 
dence and  subsidiary  findings  stated  in  the 
report,  and  under  our  rule,  where  all  the  evi- 
dence is  not  reported,  therefore  becomes 
final,  and  Is  not  to  be  disturbed.  East  Ten- 
nessee Laud  Co.  v.  Leesoii,  183  Mass.  37,  38, 
06  N.  E.  427.  But  he  further  determined 
70  N.E.-81 


that  within  a  common  territorial  area  the 
United  Drug  Company,  with  the  knowledge 
and  consent  of  the  defendants,  who  are  rep- 
resented In  the  advertisements  as  sole  agents 
for  its  sale,  has  advertised,  while  they  to  a 
very  limited  extent  have  sold,  this  medicine 
as  a  specific  for  the  same  disease;  but  it  did 
not  affirmatively  appear  that  such  competi- 
tion in  trade  at  the  time  the  bill  was  filed 
had  led  to  any  actual  Injury  to  the  business 
of  the  plaintiffs,  and  for  this  reason  be  de- 
clined to  assess  damages.  Presumably  their 
prompt  action,  which  did  not  allow  sufficient 
time  to  pass  before  suit  to  ascertain  the  effect 
on  their  trade,  had  to  a  very  large  degree 
forestalled  results  which  they  feared  might 
follow  from,  and  probably  would  have  been 
caused  by,  the  unauthorized  acts  of  the  de- 
fendants. If  at  common  law  an  action  for 
damages  caused  to  a  manufacturer  whose 
goods  were  put  upon  the  market  under  a 
trade-mark  and  had  acquired  a  distinctive 
value  and  reputation  could  be  maintained 
against  another  trader  who  fraudulently  cop- 
ies and  places  on  the  goods  made  by  him  a 
similar  mark  or  label,  in  equity  relief  can 
be  granted  not  only  as  to  damages  already 
suffered,  but  an  injunction  can  be  awarded 
restraining  such  unlawful  use  in  the  future. 
Thomson  v.  Winchester,  19  Pick.  214,  31  Am. 
Dec.  135;  Marsh  v.  Billings,  7  Cush.  322,  332, 
54  Am.  Dec.  723;  Lawrence  Mfg.  Co.  v.  Low- 
ell Hosiery  Co.,  supra;  Holbrook,  v.  Nesbitt, 
163  Mass.  120,  39  N.  E.  794.  If  the  choice 
of  the  trade  device  used  by  the  defendants 
was  innocent,  and  not  copied  from  the  name 
used  by  the  plaintiffs,  yet  it  appears,  and 
the  master  has  found,  that  after  notice  giv- 
en to  them  that  their  continued  use  of  it 
was  wrongful,  because  of  the  fact  that  It  was 
an  imitation  of  the  plaintiffs'  trade-mark, 
they  still  allowed  their  names  to  appear  in 
the  same  form  of  advertisement,  and  con- 
tinued to  sell  their  preparation  without  any 
change  of  name,  shape,  or  libel.  Such  con- 
duct of  itself  affords  strong  presumptive  evi- 
dence of  fraud.  Orr  v.  Johnson,  13  Ch.  Div. 
434.  And  their  acts,  from  that  time  at  least, 
must  be  considered  as  a  direct  and  inten- 
tional infringement  New  England  Awl  & 
Needle  Co.  v.  Marlborough  Awl  &  Needle  Co., 
168  Mass.  154,  46  N.  E.  386,  60  Am.  St  Rep. 
377;  American  Waltham  Watch  Co.  v.  Unit- 
ed States  Watch  Co.,  173  Mass.  85,  53  N.  E. 
141,  43  L.  R.  A.  826,  73  Am.  St  Rep.  263; 
Flagg  Mfg.  Co.  v.  Holway,  178  Mass.  83,  59 
N.  E.  667;  Viano  v.  Bacclgalupo,  183  Mass. 
160,  67  N.  E.  641;  Upman  v.  Forrester,  24  Ch. 
D.  231;  Manhattan  Medicine  Co.  v.  Wood, 
108  U.  S.  218,  2  Sup.  Ct  436,  27  L.  Ed.  706. 
Although  the  master  has  decided  that  the 
plaintiffs  have  not  yet  suffered  any  mone- 
tary loss,  equity  interferes  when  title  and 
successful  imitation  have  been  established, 
to  prevent  the  impairment  or  destruction  of 
the  right  itself,  notwithstanding  it  may  also 
be  found  that  the  reputation  and  use  of  the 
plaintiffs'  remedy  may  be  confined  to  a  rela- 
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tively  small  section  6'f  the  state  when  com- 
pared  with  the  field  occupied  by  the  defend- 
ants, and  probably  is  less  widely  known  and 
sold,  and  much  inferior  to  their  specific  in 
popularity.  Such  a  disparity  in  volume  of 
trade  or  in  reputation,  if  held  to  be  decisive 
as  a  limitation  of  the  extent  to  which  relief 
should  be  granted,  affords  no  opportunity  or- 
dinarily for  the  organization  and  develop- 
ment of  a  business,  though  founded  on  a  val- 
id trade-mark,  where,  from  a  small  and  fee- 
ble beginning,  if  not  subjected  to  unlawful 
interference  by  rivals,  it  may  become  a  large 
and  profitable,  enterprise,  which  the  owner 
has  a  right  to  foster  and  establish;  for  the 
injury  suffered  in  such  a  case  Is  the  same  In 
kind,  though  it  may  differ  in  degree.  Sha- 
ver v.  Shaver,  54  Iowa,  208,  210,  212,  6  N. 
W.  188,  37  Am.  Rep.  194. 

While  the  public  are  deceived,  and  buy  the 
spurious  production  In  the  belief  that  the 
imitation  is  the  original  article,  yet  the  Ju- 
risdiction to  award  an  injunction  may  well 
rest  oh  the  ground  that,  where  a  substan- 
tial business  has  been  built  up,  the  output 
of  which  has  become  known  to  buyers  under 
a  designated  device  or  name,  such  designa- 
tion, when  lawfully  established,  whether 
treated  technically  as  a  trade-mark  or  trade- 
name, is  property  in  the  same  sense  as  the  in- 
strumentalities which  the  owner  uses  in  mak- 
ing the  specific  thing  that  he  vends  in  the 
market  in  this  form.  So  that  the  proprietor 
of  such  a  trade  product,  If  another,  without 
authority,  uses  'similar  devices  intending  to 
represent  by  them  that  the  goods  are  identi- 
cal, is  entitled  to  protection  from  this  wrong- 
ful and  fraudulent  appropriation  of  his  prop- 
erty. Weener  ▼.  Brayton,  152  Mass.  101,  25 
N.  E.  46,  8L.B.A.  640;  Bradley  v.  Nor- 
ton, 33  Conn.  157,  87  Am.  Dec.  200;  McLean 
v.  Fleming,  ubi  supra;  Hall  v.  Barrows,  32 
L.  J.  C.  548,  551;  Millington  v.  Fox,  3  Mylne 
&C.  338. 

As  the  plaintiffs  have  made  out  a  case, 
they  are  entitled  to  an  injunction  to  prevent 
and  restrain  further  interference  with  the 
use  and  enjoyment  of  their  property,  and  the 
defendants'  exception  to  the  master's  report 
must  be  overruled,  and  the  report  confirmed 

Decree  for  the  plaintiffs  accordingly. 


(185  Mass.   427) 

EMERSON  v.  WARK. 

.  (Supreme  Judicial   Court   of   Massachusetts. 
Middlesex.    April  2,  1904.) 

WITNESSES  —  IMPEACHMENT— WITNESS    CALLED 
BX  PABTY. 

1.  Under  Rev.  Laws,  c."  175,  §  24,  which  al- 
lows a  party  to  contradict  a  witness  produced  by 
him,  by  evidence  other  than  of  bad  character, 
and  also  allows  him  to  prove  previous  incon- 
sistent statements,  and  section  22,  which  allows 
a  party  to  call  and  cross-examine  the  adverse 
party,  a  contestant  of  a  will,  who  calls  the  one 
charged  with  having  used  undue  influence  in 
the  procurement  of  the  will,  does  not  hold  him 
out  as  entitled  to  credit  or  to  be  believed.- 


Exceptions  from  Supreme  Judicial  Court, 
Middlesex  County;  William  Caleb  Loring, 
Judge. 

Probate  proceedings  by  George  W.  D.  Emer- 
son, as  executor  of  the  last  will  of  Harriet 
P.  Emerson,  against  Wark,  contestant 
There  was  a  verdict  for  petitioner,  and  con- 
testant excepted    Exceptions  sustained 

Hiram  P.  Harriman  and  John  F.  Neal,  for 
contestant    Geo.  L.  Mayberry,  for  executor. 

LATHROP,  J.  This  is  a  petition  for  the 
admission  to  probate  of  an  instrument  pur- 
porting to  be  the  last  will  of  Harriet  D. 
Emerson,  which  named  the  petitioner  as  ex- 
ecutor. At  the  trial  before  a  single  Justice 
of  this  court,  sitting  with  a  Jury,  the  case 
was  tried  on  three  issues.  The  first  related 
to  the  soundness  of  mind  of  the  testatrix; 
the  second,  to  whether  the  signature  to  the 
will  was  that  of  the  testatrix;  and  the  third 
was  as  follows:  "Was  Harriet  D.  Emerson 
unduly,  influenced  in  the  execution  of  said 
instrument  by  the  said  George  W.  D.  Emer- 
son?" The  Jury  answered  these  questions  in 
favor  of  the  petitioner,  and  the  contestant 
alleged  exceptions. 

During  the  trial  the  contestant  called  the 
petitioner  as  a  witness,  and  examined  him. 
The  only  exception  relied  upon  before  us 
was  to  the  charge  of  the  Judge  in  regard  to 
tills  witness,  which  was  as  follows:  "There 
Is  one  rule  of  law  that  I  ought  to  bring  to 
your  attention,  and  that  is  this:  When  a 
party  in  litigation  in  court  puts  a  person 
upon  the  stand  as  a-  witness,  they  put  him 
forward  as  a  person  who  is  entitled  to  credit 
— to  be  believed  as  a  witness.  In  this  case 
the  contestant  put  George  Emerson  upon  the 
stand  as  a  witness.  In  doing  that  they  put 
him  before  you  as  a  person  who  la  entitled 
to  be  believed  It  does  not  follow  from  that 
that  they  cannot  dispute  facts  that  he  tes- 
tifies to.  If  a  party  in  litigation  puts  a  per- 
son on  the  stand  and  he  testifies  to  some- 
thing, the  person  that  puts  him  on  is  at 
liberty  to  prove  that  what  he  says  is  not 
true;  but  in  putting  him  on,  they  put  him 
before  you  as  a  person  entitled  to  be  be- 
lieved. And  that  it  is  proper  that  you  should 
consider  in  this  case,  in  connection  with 
what  George*  Emerson  testified  to."  We  are 
of  opinion  that  this  ruling  was  wrong,  and 
was  prejudicial  to  the  contestant  It  Is  in- 
congruous to  claim  that  a  party  who  calls 
an  adverse  witness,  or  the  other  party  to 
the  cause,  and  who  is  entitled  to  cross-ex- 
amine him  because  he  is  adverse,  thereby 
holds  him  out  as  entitled  to  credit  when 
the  only  object  In  calling  him  is  to  obtain 
such  evidence  as  may  be  elicited  favorable 
to  his  own  side.  In  the  case  at  bar  the  ad- 
verse party  was  the  person  charged  ■with 
using  undue  influence.  It  cannot  be  said 
that  by  calling  Emerson  the  contestant  held 
him  out  as  a  person  entitled  to  credit  or  to 
be  believed    This  would  be  equivalent    to 
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saying  that  a  witness  whom  the  party  call- 
ing him  may  impeach  in  a  particular  man- 
ner is  nevertheless  held  out  as  entitled  to 
credit  To  ascertain  the  meaning  of  St  1869, 
p.  743,  c.  425,  §  1  (now  Rev.  Laws,  a  175, 
{  24),  it  is  necessary  to  consider  the  law 
as  it  existed  at  the  time  the  statute  was 
passed.  It  was  held  in  the  case  of  Adams 
v.  Wheeler,  97  Mass.  67,  argued  In  1867, 
that  while  a  party  could  introduce  evidence 
of  any  competent  and  material  fact  though 
that  fact  had  been  denied  by  one  of  his  own 
witnesses,  and  although  the  evidence  might 
have  the  effect  of  discrediting  that  witness, 
he  could  not  introduce  evidence  for  the  mere 
purpose. of  impeaching  the  credit  of  a  wit- 
ness whom  he  had  himself  produced.  To 
meet  this  rale  of  law,  St  of  1869  was  passed, 
which,  while  it  provides  that  a  party  pro- 
ducing a  witness  cannot  Impeach  his  credit 
by  evidence  of  bad  character,  allows  him  to 
contradict  him  by  other  evidence,  and  also 
allows  him  to  prove  that  the  witness  had 
"made  at  other  times  statements  inconsist- 
ent with  his  present  testimony."  St  1870, 
p.  302,  c.  393,  §  4  (now  Rev.  Laws,  c.  175, 
S  22),  provides  as  follows:  "A  party  to  a 
cause,  who  shall  call  the  adverse  party  as 
a  witness,  shall  be  allowed  the  same  liberty 
in  the  examination  of  such  witness  as  is 
now  allowed  ■  upon  cross-examination."  In 
Kyerson  v.  Abington,  102  Mass.  526,  530,  It 
is  said  by  Mr.  Justice  Gray,  in  commenting 
on  the  statutes  of  1869:  "This  statute  abro- 
gates the  rule  of  the  common  law,  by  which 
a  party  who  had  called  a  witness  was  deem- 
ed to  have  held  him  out  as  worthy  of  credit ' 
and  was  therefore  not  allowed  to  prove  by 
other  witnesses  statements  previously  made 
by  him,  inconsistent  with  his  present  testi- 
mony, which  would  not  be  admissible  as  in- 
dependent evidence,  and  which  could  have 
no  effect  but  to  impair  bis  credit  with  the 
Jury."  So,  too,  to  Brooks  v.  Weeks,  121 
Mass.  433,  435,  it  Is  said  by  Mr.  Justice 
Endlcott:  "The  object  of  the  statute  is  sim- 
ply to  allow  the  party  to  impeach  the  credi- 
bility of  his  witness  by  showing,  in  the 
manner  pointed  out,  that  he  has  made  state- 
ments inconsistent  with  his  testimony."  The 
instruction  given  In  the  case  before  us  tend- 
ed to  mislead  and  confuse  the  jury,  and  to 
Impose  a  burden  upon  the  contestant  which 
may  well  have  affected  the  result  Indeed, 
at  common  law,  the  rule  prohibiting  the  im- 
peachment of  a  witness  by  the  party  calling 
Mm  has  not  been  always  strictly  applied 
In  the  case  of  an  adverse  or  a  hostile  wit- 
ness. It  is  said  In  1  Stark.  Ev.  248:  "In 
the  case  of  an  adverse  witness,  it  may  fre- 
quently happen  that  what  he  states  in  favor 
of  the  party  who  calls  him  may  be  regarded 
as  truth  unwillingly  wrung  from  a  reluctant 
witness,  while  his  counter  statements  are 
open  to  great  suspicion.  In  all  such  cases, 
former  declarations  by  the  witness  are  ob- 
viously of  Importance,  with  a  view  to  ascer- 
tain what  part  of  his  statement  ought  to  be 


discredited,  whilst  credit  is  given  to  the 
rest  The  ordinary  rules  as  to  the  .examina- 
tion of  an  adverse  witness  supply  an  analogy 
in  favor  of  the  affirmative  of  the  present 
question  in  all  cases,  at  least  where  the 
witness  is  apparently  an  adverse  one."  See, 
also,  Becker  v.  Koch,  104  N.  Y.  394,  10  N. 
E.  701,  58  Am.  Rep.  515;  Webber  v.  Jack- 
son,  79  Mich.  175,  44  N.  W.  591,  19  Am.  St 
Rep.  165.  In  Garny  v.  Kate,  89  Wis.  230, 
61  N.  W.  762,  the  defendant  asked  the  judge 
presiding  at  the  trial  to  instruct  the  jury 
that  the  plaintiff,  having  called  the  defend- 
ant as  a  witness  in  his  own  behalf,  held  him 
out  as  worthy  of  credit  This  request  was 
refused,  and  on  appeal  it  was  held  that  the 
action  of  the  judge  was  right 

We  are  therefore  of  opinion  that  the  order 
must  be:    Exceptions  sustained. 


(162  Ind.  379) 
NATIONAL  MASONIC  ACCIDENT  ASS'N 
v.  McBRIDB. 

(Supreme  Court  of  Indiana.    March  81,  1904.) 

ACCIDENT     INSURANCE  —  CONDITIONS  —  PBOOFS 
0*  LOSS— WAIVES— EVIDENCE. 

1.  A  condition  in  an  accident  policy  requiring 
delivery  pf  proofs  of  injury  within  90  days  after 
the  accident,  and  declaring  that  a  failure  to 
comply  therewith  should  result  in  a  forfeiture 
of  the  amount  payable  under  the  policy,  is  for 
the  benefit  of  the  insurer,  who  can  waive  a  strict 
compliance  therewith. 

2.  In  ah  action  on  an  accident  policy,  evi- 
dence reviewed,  and  held  sufficient  to  sustain  a 
finding  that  the  insurer  had  received  the  neces- 
sary proofs  within  the  time  required,  and,  if 
not,  it  had  waived  its  right  to  insist  on  for- 
feiture for  an  alleged  failure  to  furnish  the  same 
in  time. 

Appeal  from  Circuit  Court  Miami  County; 
J.  T.  Cox,  Judge. 

Action  by  Cicero  R.  McBrlde  against  the 
National  Masonic  Accident  Association. 
Prom  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appealed  to  the  Appellate  Court 
which  transferred  the  case  to  the  Supreme 
Court  under  Acts  1901,  p.  590,  c.  259  (Burns* 
Revi  St.  1901,  |  1337u).    Affirmed. 

Reasoner  &  O'Hara,  for  appellant  Love- 
land  &  Loveland,  for  appellee. 

DOWLING,  J.  The  appellee  recovered  a 
judgment  against  the  appellant  upon  an  ac- 
cident policy  issued  by  the  latter,  and  the 
association  appeals. 

Error  is  assigned  upon  the  ruling  of  the 
court  denying  a  new  trial.  The  causes  stated 
In  the  motion  were  that  the  finding  of  the 
court  was  contrary  to  law,  and  that  it  was 
not  sustained  by  sufficient  evidence.  The 
policy  and  by-laws  required  that  in  case  of 
minor  injuries,  such  as  the  one  sustained  by 
the  appellee,  a  written  notice,,  signed  by  the 
member,  should  be  given  to  the  secretary  of 
the  association,  at  Des  Moines,  Iowa,  within 

V  L  See  Insurance,  voL  28,  Cent.  Dig.  (  1368. 
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10  days  from  the  date  of  the  Injury,  with  full 
particulars  thereof,  stating  the  nature  of  the 
injury,  and  the  full  name,  address,  and  occu- 
pation of  the  assured.  It  was  also  provided 
in  the  policy  and  by-laws  that  written  or 
printed  proofs  must  be  completed  and  de- 
livered to  the  association  within  90  days 
from  the  happening  of  the  accident,  and  that 
such  proofs  should  state  whether  the  mem- 
ber was  wholly  or  partially  disabled,  and  the 
time  when  such  disability  would  probably 
terminate.  A  by-law  of  the  association  de- 
clared that  all  proofs  must  be  sworn  to  by 
the  claimant,  and  accompanied  by  a  sworn 
certificate  of  a  physician.  Failure  to  furnish 
such  proofs  and  evidence  within  the  time 
specified  was  to  be  conclusively  deemed  a 
waiver  of  any  right  or  claim  to  benefits.  All 
assessments  and  premiums  were  promptly 
paid  by  the  appellee,  and  all  the  conditions 
of  the  policy  were  faithfully  performed  by 
him,  up  to  the  time  of  the  accident  On 
June  26,  1900,  the  appellee  met  with  a  rail- 
road accident,  and  sustained  thereby  a  severe 
bodily  injury,  which  was  directly  caused  by 
external,  violent,  and  accidental  means  not 
excepted  in  the  by-laws  of  said  association, 
involving  a  fracture  of  the  left  leg  between 
the  knee  and  ankle,  and  the  dislocation  of 
the  left  elbow,  which  totally  disabled  him 
for  more  than  1  year.  Within  10  days  after 
the  accident,  the  appellee  gave  to  the  appel- 
lant the  required  notice,  together  with  a 
statement  of  additional  facts,  but  did  not  fur- 
nish sworn  proofs  or  the  certificate  of  the 
physician  until  after  the  expiration  of  90 
days  from  the  date  of  his  injury.  The  Is- 
sues made  upon  the  pleadings. were  whether 
the  appellee  had  performed  the  conditions  of 
the  contract,  and,  if  not,  whether  the  associa- 
tion had  or  had  not  waived  the  delivery  of 
the  proofs  within  the  90  days. 

The  only  breach  of  the  contract  relied  upon 
by  the  appellant  on  the  trial  was  the  failure 
of  the  appellee  to  deliver  the  proofs  mention- 
ed in  the  policy  and  by-laws  within  the  time 
prescribed,  and  on  this  ground  alone  a  for- 
feiture of  the  claim  of  the  appellee  for  the 
indemnity  promised  by  the  association  was 
asserted.  The  condition  that,  in  default  of 
the  delivery  of  the  proofs  required  within  90 
days  after  the  accident,  the  right  to  claim 
the  sum  promised  to  be  paid  by  the  associa- 
tion should  be  forfeited,  was  entirely  for  the 
benefit  of  the  insurer.  But  the  appellant 
bad  the  right  to  waive  strict  compliance  with 
it,  and  in  such  cases  very  slight  circumstan- 
ces have  been  held  sufficient  evidence  of  the 
intention  of  the  Insurer  not  to  take  advan- 
tage of  the  breach  or  to  insist  upon  the  for- 
feiture. Hollis  v.  State  Ins.  Co.,  65  Iowa, 
459,  21  N.  W.  774;  Replogle  v.  The  Amer- 
ican Ins.  Co.,  132  Ind.  3G0,  30G,  31  N.  E. 
947;  Insurance  Co.  v.  Norton,  96  U.  S.  234, 
24  L.  Ed.  680;  Hartford  Life  Ins.  Co.  v.  Un- 
sell,  144  U.  S.  439,  449,  12  Sup.  Ct.  671,  36 
L.  Ed.  496. 

There  was  some  evidence  that  the  conduct 


of  the  appellant  and  Its  local  agent,  Augur, 
was  such  as  to  lead  the  appellee  honestly  to 
believe  that  he  need  not  furnish  the  proofs 
within  the  time  named  in  the  policy,  and  that 
if  he  furnished  'them  afterward  it  would  be 
a  sufficient  compliance  with  the  stipulation 
of  the  policy  concerning  them.  He  did  after- 
wards deliver  them,  and  they  were  unobjec- 
tionable in  form.  The  question  whether  Au- 
gur was  a  general  agent  of  the  appellant,  and 
the  nature  and  scope  of  his  authority,  as  rec- 
ognized and  acted  upon  by  the  appellant,  to- 
gether with  the  statements  made  by  Augur 
to  the  appellee,  were  questions  of  fact  prop- 
er to  be  submitted  to  the  trial  court. 

It  appeared,  also,  that  the  finst  statement 
sent  by  the  appellee  to  the  association,  at 
Des  Moines,  Iowa,  contained  much  more  than 
mere  notice  of  the  occurrence  of  the  accident 
and  the  particulars  required  by  the  policy 
and  by-laws,  and  that  It  included  substan- 
tially all  the  information  required  in  the  proofs 
of  loss  or  injury.  There  was  evidence,  too, 
of  a  custom  of  the  association,  upon  notice 
of  an  accident  covered  by  a  policy,  to  send 
to  the  assured  blanks  for  the  proofs  it  de- 
manded, but  that  no  such  blanks  were  re- 
ceived by  this  appellee. 

Upon  this  and  similar  evidence,  the  court 
found  that  the  appellant  received  the  neces- 
sary proofs  within  the  90  days,  or  that,  fall- 
ing to  do  so,  it  waived  its  right  to  insist 
upon  a  forfeiture  in  consequence  of  this 
breach  of  the  contract  We  cannot  say  that 
these  conclusions  were  not  authorized  by  the 
proof. 

For  these  reasons,  the  court  did  not  err  in 
overruling  the  motion  for  a  new  trial.  Judg- 
ment affirmed. 

"=~-=3=  (U2  ind.  JM) 

LAKE  SHORE  &  M.  S.  RY.  CO.  v.  GRAHAM. 
(Supreme  Court  of  Indiana.    March  31,  1904.) 

RAILROADS  —  FEBSONS       ON       TRACK  —  DEATH — 

SWITCHMAN  —  GENERAL     VERDICT —  SPECIAL 

FINDINGS— CONFLICT— PRESUMPTIONS. 

1.  Though  all  presumptions  must  be  indulged 
in  support  of  a  general  verdict  as  against  the 
answers  to  special  interrogatories,  the  party  in 
whose  favor  the  general  verdict  is  rendered  can 
invoke  no  fact  in  his  favor  under  such  presump- 
tion that  he  would  not  have  been  allowed  to 
prove. 

2.  Where,  in  an  action  for  death  of  a  railroad 
switchman,  the  jury  specially  found  that  de- 
ceased, with  knowledge  that  the  engine  by  which 
he  was  struck  was  approaching  him,  and  which 
he  could  have  seen  if  he  had  looked,  failed  to 
look,  and,  though  fully  possessed  of  hia  senses 
of  sight  and  hearing,  made  no  effort  to  avoid  tike 
collision,  which  he  could  have  done  by  merely 
stepping  off  the  ends  of  the  ties,  on  which  he 
was  walking  in  violation  of  a  rule  of  the  com- 
pany, a  verdict  in  favor  of  plaintiff  was  in  ir- 
reconcilable conflict  with  such  special  finding. 
though  deceased  at  the  time  was  intently  look- 
ing for  a  link,  and  believed  that  the  engine 
would  stop  before  it  reached  the  place  where  he 
was  working,  or  prior  to  that  time  would  be 
switched  onto  another  track. 

Appeal  from  Circuit  Court,  La  Porte  Coun- 
ty;  Lucius  Hubbard,  Judge. 
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Action  by  William  Graham,  as  adminis- 
trator of  the  estate  of  Jamea  S.  McGulre,  de- 
ceased, against  the  Lake  Shore  &  Michigan 
Southern  Hallway  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Miller  &  Drake  and  S.  C.  Hubble,  for  ap- 
pellant A.  C.  Harris,  N.  F.  Wolf,  and  F. 
C.  Cutter,  for  appellee. 

HADLKY,  J.  This  action  was  brought  by 
appellee  against  appellant  to  recover  dama- 
ges for  the  death  of  James  S.  McOulre,  while 
In  the  employ  of  appellant  as  a  switchman 
In  its  Park  Manor  yards,  in  Chicago.  The 
action  Is  under  tbe  statute  of  Illinois,  for 
wrongfully  causing  death,  and  the  damages 
sought  to  be  recovered  are  for  the  benefit  of 
the  widow  and  children  of  the  deceased. 
The  negligence  charged  Is  (1)  that  a  loco- 
motive was  run  In  said  yards,  where  Mc- 
Gulre was  engaged  in  the  service  of  appel- 
lant, without  ringing  a  bell  or  giving  him 
any  notice  or  warning  of  its  approach,  at  an 
unlawful  rate  of  speed,  to  wit,  10  miles  an 
hour,  contrary  to  an  ordinance  of  the  city 
of  Chicago  then  in  force;  (2)  appellant  per- 
mitted the  bell  on  its  locomotive  to  get  and 
remain  out  of  repair,  so  that  it  could  not  be 
rung,  and  the  locomotive  was  run  up  to  and 
against  McGulre,  while  he  was  engaged  In 
service,  without  any  notice  or  warning  by 
ringing  of  the  bell  or  otherwise,  and  by  .rea- 
son thereof  he  was  struck  and  injured;  (3) 
negligence  of  the  engineer  In  charge  of  the 
locomotive  in  failing  to  look  ahead,  and  in 
driving  the  locomotive  against  McGulre;  (4) 
failure  of  appellant  to  make  and  publish 
rules  and  regulations  for  the  guidance  and 
control  of  its  employes  in  the  handling  of 
locomotives  and  cars  in  its  switchyards;  (5) 
Xhe  engineer  and  fireman  in  charge  of  the 
locomotive  were  Incompetent,  which  was. 
known  to  appellant  and  not  known  to  Mc- 
Gulre. The  complaint  was  put  at  issue  by 
the  general  denial.  With  a  general  verdict 
for  appellee,  the  Jury  returned  answers  to 
divers  Interrogatories.  Appellant's  motion 
for  judgment  in  its  favor  on  the  answers  so 
(returned  was  overruled,  which  action  of  the 
court  presents  the  only  question  for  decision. 

We  recognize  as  well  established  in  this 
state  that  a  general  verdict  must  stand  if 
It  can  be  upheld  under  any  supposable  state 
of  facts  provable  under  the  issues,  and  that 
all  presumptions  must  be  Indulged  in  sup- 
port of  the  general  verdict  and  against  the 
special  answers.  But  such  presumptions 
must  be  reasonable,  and  relate  only  to  such 
facts  as  might  have  been  proved  under  the 
Issues  as  formed.  Therefore  in  this  case,  in 
support  of  his  general  verdict,  appellee  can 
Invoke  no  fact  In  his  own  favor,  or  against 
appellee,  that  he  would  not  have  been  al- 
lowed to  prove  within  the  limits  of  his  com- 
plaint 

The  special  findings  of  the  jury  axe  in  sub- 


stance as  follows:  McGulre  was  employed 
by  appellant 'on  July  7,  1884,  as  a  switch- 
man In  Its  yards  at  Park  Manor,  Chicago, 
and  was  injured  on  August  5,  and  died  there- 
from August  19,  1894.  The  accident  hap- 
pened about  noon.  Two  parallel  tracks 
known  as  Nos.  2  and  8  ran  in  a  northwest- 
erly direction.  No.  8  was  on  the  north  of 
No.  2.  The  space  between  them  was  smooth 
and  level,  and  seven  feet  wide.  McGulre 
was  familiar  with  the  yard.  He  and  anoth- 
er switchman  were  standing  between  tracks 

2  and  3,  about  300  feet  north  of  where  track 

3  connects  with  the  lead  track,  when  a  loco- 
motive came  off  of  lead  track  onto  track  8 
There  was  nothing  to  prevent  McGulre  from 
seeing  the  locomotive  as  it  entered  upon 
track  3,  and  he  did  know  that  it  had  entered 
upon  said  track,  and  that  it  was  proceeding 
on  the  same  in  a  northwesterly  direction. 
While  the  locomotive  was  thus  approaching 
on  track  3,  McGulre  started  also  In  a  north- 
westerly direction,  walking  between  tracks 

2  and  8  on  the  south  ends  of  the  ties  of  track 
3,  and  had  walked  a  distance  of  70  feet  be- 
fore the  locomotive  overtook  and  struck  him. 
He  knew  the  engine  was  approaching  him, 
and  could  have  seen  it  at  any  time  If  he  had 
looked,  but  he  dtd  not  look.  He  could  have 
seen  where  the  locomotive  was  at  any  time 
after  it  entered  upon  track  3,  before  it 
struck  him,  if  he  had  looked.  At  the  time 
he  fully  possessed  the  senses  of  sight  and 
hearing.  There  was  nothing  to  prevent  him 
from  stepping  off  the  ties,  and  thus  avoid- 
ing a  collision  with  the  engine.  ■  If  he  had 
been  giving  attention  to  his  surroundings  at. 
the  time,  he  could  have  avoided  the  injury 
by  avoiding  a  collision  with  the  locomotive. 
He  did  nothing  to  avoid  injury  from  the  ap- 
proaching engine.  It  was'  not  necessary  for 
him  to  be  walking  where  be  was  on  track 

3  when  he  was  Injured  McGulre  was  at 
the  time  familiar  with  the  following  rule  of 
the  company:  "All  [employes]  are  especially 
cautioned  not  to  walk  upon,  nor  to  stand  up- 
on the  tracks,  except  when  necessary  to  do 
so;  and  as  much  as  may  be,  to  prevent  the 
public  from  going  upon  tbe  tracks."  There 
was  no  strike,  or  disturbance  of  any  kind 
in  appellant's  yards  at  Park  Manor  at  the 
time  of  the  Injury,  and  McGulre  was  not  per- 
forming any  services  as  deputy  United  States 
marshal,  and  was  engaged  only  in  perform- 
ing the  duties  of  switchman,  and  with  which 
duties  he  was  familiar.  The  bell  on  the  lo- 
comotive was  not  ringing,  but  the  locomotive 
was  making  a  noise,  and  could  have  been 
heard  by  one  with  ordinary  hearing  at  least 
100  feet  away.  The  engineer  in  charge  was 
not  careful  and  competent,  and  did  not  see 
McGulre  as  the  engine  approached  him. 

Assuming  that  appellant's  negligence  was 
proved,  we  are  unable,  by  any  proper  range 
ot  .fancy,  to  find  that  McGulre  waB  himself 
without  fault.  The  gravamen  of  the  negli- 
gence complained  of  Is  the  running  down 
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of  McGuire  with  an  engine  which  at  the  time 
was  being  unlawfully  speeded,  and  which  was 
driven  upon  him  without  ringing  the  bell, 
or  giving  him  any  other  notice  or  warning 
of  its  approach.  With  respect  to  this  al- 
leged misconduct  on  the  part  of  the  appel- 
lant, the  findings  show  that  McGuire  could 
have  escaped  injury  therefrom  by  the  exer- 
cise of  reasonable  care.  It  Is  exhibited  by 
the  findings  that  he  was  familiar  with  the 
yards  and  his  duties  as  switchman,  and  with 
good  sight  and  hearing,  in  the  full  light  of 
day,  he  deliberately  stepped  onto  track  3  in 
front  of  an  oncoming  engine,  when  it  was 
not  necessary  for  him  to  do  so,  and  when 
he  knew  that  it  was  in  violation'  of  the  com- 
pany's rules.  He  not  only  stepped  onto  the 
track,  but  proceeded  on  the  end  of  the  ties 
northwesterly,  with  the  knowledge  that  the 
locomotive  was  approaching  him  from  the 
rear  on  the  same  track,  and,  without  look- 
ing or  listening,  or  at  least  without  heeding, 
walked  thereon  70  feet  before  being  struck 
by.  the  engine.  It  was  not  alone  the  spe%d, 
or  the  failure  to  ring  the  bell  or  give  other 
notice  or  warning  of  the  approaching  en- 
gine that  caused  McGuire's  injury,  for  with- 
out any  other  warning  he  heard,  or  might 
have  heard,  the  rumbling  of  the  coming  en- 
gine at  least  a  hundred  feet  away,  and,  even 
if  the  locomotive  was  running  at  the  rate  of 
10  miles  an  hour,  as  alleged,  while  it  cov- 
ered 100  feet  he  had  plenty  of  time  to  take 
a  single  step  off  the  end  of  the  ties  Into  a 
place  of  safety.  He  was  on  the  track  in 
violation  of  the  company's  rules,  knew  the 
engine  was  approaching  but  a  short  distance 
away,  and  we  are  informed  by  the  jury  that 
if  he  had  been  giving  attention  to  his  sur- 
roundings he  might  have  avoided  injury  by 
avoiding  a  collision  with  the  engine.  And 
under  the  law  he  was  bound  to  give  atten- 
tion to  his  surroundings.  Railway  Co.  v. 
Hedges,  118  Ind.  5,  11,  20  N.  E.  530. 

No  situation  of  probable  danger  would  ex- 
cuse him  from  looking  out  for  his  own  safe- 
ty. And  the  more  threatening  the  danger, 
the  greater  the  caution  required.  Railway 
Co.  v.  Stommel,  126  Ind.  35,  25  N.  E.  863. 
A  railroad  track  is  of  itself  a  suggestion  of 
danger,  and  walking  on  the  ties  so  near  a 
rail  as  to  be  struck  by  a  passing  engine,  with 
the  knowledge  that  one  was  approaching  but 
a  short  distance  away,  was  a  situation  re- 
quiring great  attention  and  care,  and  the 
failure  to  give  such  attention  and  care  consti- 
tuted negligence.  Pennsylvania  Co.  v.  Mey- 
ers, 136  Ind.  242,  36  N.  E.  32;  Railway  Co. 
v.  Hill,  117  Ind.  56,  18  N.  E.  461.  What  if 
McGuire  was  Intently  looking  for  a  link  or 
a  coupling  pin,  and  had  been  told  and  be- 
lieved that  the  engine  would  stop  where  be 
and  the  other  switchman  had  been  standing? 
What  if  he  bad  signaled  the  engine  to  stop, 
and  had  seen  the  steam  shut  off,  or  had  been 
informed  by  a  superior  that  he  would  send 
the  engine  back  to  come  in  on  track  2,  and 
believed  it  would  be  done?    None  of  these, 


or  like  things  which  might  have  been  prov- 
ed, would  have  dispensed  with  the  duty  to 
look  and  listen  while  occupying  the  track 
unnecessarily,  or  have  justified  such  an 
abandonment  of  all  care  as  to  disregard  the 
noise  of  the  moving  engine  a  hundred  feet 
behind  him.  Pennsylvania  Co.  v.  Meyers, 
136  Ind.,  at  page  260,  36  N.  E.  32. 

We  are  wholly  unable  to  summons  any 
state  of  facts  provable  under  the  issues  that 
will  make  the  decedent's  conduct  consistent 
with  his  freedom  from  fault,  and  we  must 
therefore  conclude  that  the  special  findings 
of  the  jury  are  in  irreconcilable  conflict  with 
the  general  verdict,  which  implies  due  care, 
and  that  the  general  verdict  must  yield.  It 
follows  that  the  court  erred  in  overruling 
appellant's  motion  for  judgment  upon  the 
answers  to  interrogatories,  notwithstanding 
the  general  verdict.  • 

Judgment  reversed,  with  instructions  to 
sustain  said  motion,  and  render  judgment 
thereon  for  the  defendant. 

GILLETTE,  0.  J.,  concurs  in  result 


cut  ind.  an 
GUTHRIE  v.  CARPENTER  et  al. 
(Supreme  Court  of  Indiana.    April  1,  1904.) 

BUILDING  CONTRACTS  —  PAROL  ALTERATION  — 
SURETIES  —  DISCHARGE  —  DELAY— ACTIONS — 
PLEADING — INSTRUCTIONS — VERDICT — APPEAL 
—HARMLESS  ERROR. 

1.  In  an  action  on  a  building  contract,  an  or- 
der requiring  plaintiff  to  file  the  plans  of  the 
building  with  his  complaint  was  not  reversible 
error,  since,  if  such  filing  was  not  required,  the 
addition  of  .the  plans  would  be  regarded  as  mere 
surplusage. 

2.  In  the  absence  of  a  motion  to  have  the 
plans  of  a  building  detached  from  the  com- 
plaint in  an  action  on  a  building  contract,  and 
excluded  from  the  pleadings  to  be  delivered  to 
the  jury,  plaintiff  was  not  entitled  to  object,  on 
appeal,  that  such  plans  were  not  properly  a  part 
of  the  complaint,  and  should  not  have  been  sub- 
mitted to  the  jury. 

3.  Where  a  building  contract  provided  that  the 
owner  should  pay  claims  for  labor  and  mate- 
rial, and  should  only  pay  to  the  contractor  the 
difference  between  the  amount  so  paid  and  con- 
tract price  on  completion  of  the  building,  but 
such  provisions,  together  with  other  material 
requirements  of  the  contract,  were  thereafter 
orally  modified  on  a  'sufficient  consideration,  so 
that  the  owner  paid  the  contract  price  directly 
to  the  contractor,  etc.,  without  the  knowledge  or 
consent  of  the  contractor's  surety,  the  surety 
was  thereby  discharged. 

4.  In  an  action  for  damages  for  delay  in  com- 
pleting a  building,*  a  defense  pleaded,  that  the 
contractor  delayed  the  completion  of  the  work 
at  plaintiff's  request,  stated  a  sufficient  excuse 
for  not  complying  with  such  provision  of  the 
contract. 

5.  A  change  in  the  construction  of  a  building 
by  direction  of  the  supervising  architect  em- 
ployed by  the  owner,  who  at  the  time  was  act- 
ing as  the  owner's  agent  to  direct  such  change, 
was  binding  on  the  owner. 

6.  Where  in  an  action  on  a  building  contract 
the  jury's  answers  to  special'  interrogatories 
showed  that  no  allowance  had  been  made  for  ex- 


it 3.  See  Principal  and  Surety,  vol.  40,  Cent.    Die. 
85  162.  284. 
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tra  work  pleaded  as  a  set-off,  error  of  the  court, 
if  any,  in  overruling  a  demurrer  to  the  para- 
graph of  the  answer  pleading  such  set-off,  was 
harmless. 

7.  In  an  action  against  a  building  contractor 
and  the  surety  on  his  bond,  a  verdict,  "We,  the 

i'ury,  find  for  the  defendant  S.,  release  from 
iond,"  was  general,  and  not  objectionable  in 
containing  the  words  "release  from  bond,"  such 
words  being  mere  surplusage. 

8.  Where  an  instruction  referred  to  and  was 
applicable  to  a  paragraph  of  the  answer  to 
which  no  demurrer  had  been  sustained,  the  fact 
that  by  mistake  the  instruction  referred  to  the 
number  of  a  paragraph  of  the  answer  to  which 
a  demurrer  had  been  sustained  was  not  reversi- 
ble error,  in  the  absence  of  evidence  in  the  rec- 
ord from  which  prejudice  could  be  found. 

Appeal  from  Circuit  Court,  Delaware  Coun- 
ty;  Jos.  G.  LelHer,  Judge. 

Action  by  Thomas  S.  Guthrie  against  James 
Carpenter  and  others.  From  a  judgment  in 
favor  of  plaintiff  for  less  than  the  relief  de-. 
manded,  he  appealed  to  the  Appellate  Court, 
which  transferred  the  case  to  the  Supreme 
Court  under  Acts  1901,  p.  590  (Burns'  Rev. 
St  1901,  §  1337u).    Affirmed. 

Geo.  H.  Koons,  for  appellant  .  Gregory, 
Silverburg  &  Lotz,  for  appellees. 

DOWLING,  J.  Action  for  damages  by  ap- 
pellant against  the  appellees  on  a  contract  in 
writing  by  which  the  appellee  Carpenter,  as 
principal,  and  the  appellee  Simmons,  as  sure- 
ty, In  consideration  of  $4,000  to  be  paid  to 
Carpenter  by'  appellant,  agreed  to  construct 
for  appellant  a  dwelling  house  according  to 
certain  plans  and  specifications  referred  to  In 
the  contract  and  made  part  of  it  to  complete 
the  work  within  the  time  named,  and  to  keep 
the  same  free  from  liens  for  work  and  mate- 
rials. The  complaint  avers  performance  by 
appellant  of  all  the  conditions  of  the  contract 
on  his  part  and  charged  divers  breaches  on 
the  part  of  the  appellees,  the  principal  of 
which  were  a  failure  to  complete  the  work 
Within  the  time  fixed  by  the  agreement  fail- 
ure to  do  certain  work  specified  in  the  con- 
tract and  failure  to  pay  certain  bills  for  ma- 
terial and  labor  furnished  and  performed  on 
said  house,  for  which  liens  were  filed,  and 
which  appellant  was  compelled  to  pay  and 
discharge.  On  motion  of  the  appellees,  the 
appellant  was  required  to  file  with  his  com- 
plaint a  copy  of  the  plans  referred  to  In  the 
agreement  Carpenter  filed  an  answer  in  six 
paragraphs,  to  one  of  which,  the  fifth,  a  de- 
murrer was  sustained.  These  answers  were 
a  denial,  a  plea  of  payment  and  answers  in 
avoidance  of  the  allegations  of  delay  and  fail- 
ure to  build  according  to  the  plans  and  speci- 
fications. Simmons,  the  surety  in  the  agree- 
ment, answered  in  four  'paragraphs,  consist- 
ing of  a  general  denial,  a  plea  of  payment, 
and  other  answers  alleging  alterations  of  the 
contract  without  his  consent  The  third  para- 
graph of  this  answer  went  out  on  demurrer. 
Appellant  moved  to  strike  out  the  allegations 
of  the  supposed  changes  in  the  plans  and 
specifications.  This  motion  was  overruled. 
He  demurred  to  the  fourth  paragraph  of  the 


answer,  and  to  each  specification  of  change  in 
the  contract  mentioned  therein.  These  de- 
murrers were  overruled.  Replies  were  filed 
to  all  paragraphs  of  the  separate  answers  of 
the  appellees  remaining  in  the  record.  The 
cause  was  tried  by  a  jury,  who  returned  a 
general  verdict  for  appellant  against  Carpen- 
ter, assessing  appellant's  damages  at  $223.90, 
together  with  answers  to  the  questions  of  fact 
submitted  to  them.  The  verdict  as  to  Sim- 
mons was  in  these  words:  "We  find  for  the 
defendant,  James  L.  Simmons,  release  from 
Ms  bond.  Thomas  B.  Snell,  Foreman."  Ap- 
pellant moved  for  'judgment  for  $424.15  on 
the  special  answers  of  the  jury,  which  motion 
was  overruled.  Motions  for  a  venire  de  novo 
and  for  a  new  trial  were  also  overruled,  and 
judgment  was  rendered  on  the  verdict. 

1.  The  decision  of  the  court  sustaining  ap- 
pellees' motion  to  require  the  appellant  to  file 
the  plans  of  the  building  with  his  complaint 
did  not  constitute  reversible  error.  While  It 
was  not  necessary  to  make  the  plans  a  part 
of  the  complaint  it  would  not  have  been  im- 
proper to  do  so  in  the  first  instance,  and,  if 
filed,  they  would  at  most  have  been  surplus- 
age, and  surplusage  does  not  vitiate  a  plead- 
ing. Even  if  erroneous,  the  decision  was  not 
prejudicial  to  the  appellant.  The  plans  were 
an  indispensable  part  of  his  proof,  and  must 
have  come  before  the  Jury  in  the  evidence. 
The  objection  that,  11  made  a  part  of  the  com- 
plaint as  an  exhibit  the  jury  were  thereby 
enabled  to  take  them  to  their  room,  thus  giv- 
ing them  an  undue  influence  as  a  part  of  the 
evidence,  is  not  sustained  by  any  rule  of 
pleading  or  practice.  But,  if  such  a  result 
was  feared,  the  question  should  have  been 
presented  by  a  motion  to  detach  the  objec- 
tionable paper  from  the  complaint  and  to  ex- 
clude It  from  the  pleadings  to  be  delivered  to 
the  jury.  As  no  motion  of  this  kind  was 
made  by  the  appellant  it  must  be  presumed 
that  be  consented  to  the  delivery  of  the  plans 
to  the  Jury. 

2.  The  second,  third,  fourth,  and  sixth  er- 
rors assigned  relate  to  the  sufficiency  of  the 
fourth  paragraph  of  the  answer  of  the  appel- 
lee Simmons.  The  defense  set  up  in  this 
paragraph  was  that  Simmons  was  released 
and  discharged  from  liability  as  surety  on  the 
contract  of  his  co-appellee  Carpenter  i»y  rea- 
son of  material  alterations  of  the  contract 
without  his  knowledge  or  consent  The  spe- 
cific deviations  from  the  requirements  of  uiat 
agreement,  and  the  changes  in  the  nature  and 
value  of  the  portions  of  the  work  to  be  done 
under  it,  pointed  out  In  the  answer,  were  of 
a  very  material  and  important  character,  and 
many  of  them  directly  and  Injuriously  affect- 
ed the  surety  by  increasing  bis  apparent  lia- 
bility. For  example,  in  the  first  specification 
it  is  stated  that  all  bills  for  materials  and 
labor  were  to  be  paid  by  the  appellant  to  the 
persons  holding  such  claims,  and  that  the 
amounts  so  paid  were  to  be  deducted  from  the 
total  consideration  for  the  building  of  the 
house,  and  that  only  the  residue  was  to  be 
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paid  to  the  appellee  Carpenter.  This  condi- 
tion was  a  most  important  one  to  Simmons, 
as  surety  for  the  contractor,  Carpenter.  If 
carried  oat,  it  afforded  him  complete  protec- 
tion against  liability  upon  that  condition  of 
the  contract  which  bound  his  co-appellee,  Car- 
penter, to  keep  the  property  free  from  me- 
chanics' and  materialmen's  liens.  Rut  the 
answer  alleges  that,  instead  of  paying  for  the 
labor,  and  materials  In  the  .manner  provided 
for  by  the  agreement,  the  appellant  paid,  the 
whole  of  the  contract  price  for  building  the 
house  directly  to  the  contractor,  the  appellee 
Carpenter.  It  is  not  essential  that  the  terms 
or  conditions  of  a  written  agreement  should 
be  altered  by  another  writing,  or  by  changes 
inserted  therein  by  interlineation.  Such  al- 
terations may  be  by  parol,  and  the  acts  of  the 
parties  mutually  assenting  to  departures  from 
the  conditions  of  the  original  contract  may 
result  In  a  complete  change  in  the  agreement 
between  them.  Not  only  were  these  devia- 
tions from  the  conditions  and  requirements 
of  the  contract  material,  but  they  were  made 
upon  a  valuable  consideration,  as 'is  clearly 
apparent  from  the  averments  of  the  answer. 
Referring  again  to  the  change  in  the  mode 
of  payment  of  the  contract  price  for  the  con- 
struction of  the  building,  the  consideration 
for  each  payment  made  to  the  contractor  was 
the  work  done  and  the  materials  furnished. 
The  payment  to  the  contractor  was  clearly 
a  benefit  to  him.  The  consideration  for  each 
change  in  the  plans  and  specifications  was  the 
agreement  of  the  contractor  to  substitute  oth- 
er kinds  of  work,  or  different  materials,  at 
the  request  of  the  appellant  The  paragraph 
expressly  avers  that  each  of  these  changes 
and  alterations  was  made  by  the  appellant 
and  the  contractor  without  the  knowledge  or 
consent  of  Simmons,  the  surety.  Any  mate- 
rial alteration  of  or  deviation  from  the  con- 
tract, made  by  the  parties  upon  a  sufficient 
consideration,  and  without  the  consent  of  the 
surety,  was  sufficient  to  discharge  the  latter. 
As  the  jury  found  that  many  of  the  changes 
and  alterations  alleged  In  the  fourth  answer 
of  Simmons  were  in  fact  made,  and  as  they 
were  material  and  were  made  upon  a  valu- 
able consideration,  without  the  consent  of  the 
surety,  It  was  a  matter  of  no  importance  that 
other  changes  named  in  the  answer  were  not 
sufficient  to  work  the  release  of  the  surety. 

3.  The  third  paragraph  of  Carpenter's  an- 
swer alleged  that  the  said  appellee  delayed 
the  completion  of  the  house  at  the  request  of 
the  appellant.  This  defense  is  pleaded  to 
that  part  of  the  complaint  only  which  char- 
ges that  the  appellee  Carpenter  failed  to 
finish  the  house  within  the  time  fixed  by  tbe 
contract  The  answer  stated  a  sufficient  ex- 
cuse for  not  finishing  the  work  within  the 
contract  limit. 

4.  If  the  change  made  in  the  construction 
of  the  north  wall  of  tbe  laundry  room  was 
by  the  direction  of  the  supervising  architect 
employed  by  the  appellant,  and  who  was  at 
the  time  acting  as  appellant's  agent  to  direct 


such  change,  It  was  binding  on  the  appellant 
The  fourth  partial  answer  of  the  appellee 
Carpenter  was  sufficient 

5.  The  sixth  paragraph  of  tbe  answer  of 
Carpenter  alleged  that  tbe  appellee  did  cer- 
tain extra  work  not  included  in  the  contract, 
and  that  the  work  and  labor  therefor  were 
furnished  by  him  at  the  cost  named  in  the 
paragraph.  This  answer  is  assailed  on  the 
ground  that  it  did  not  allege  that  the  extra 
work  was  done  at  the  request  of  the  appel- 
lant, or  that  the  amount  claimed  therefor 
was  due  and  unpaid.  It  appears  from  the 
special  answers  of  the  Jury  that  this  extra 
work  was  paid  for  by  the  appellant.  The 
Jury,  therefore,  allowed  nothing  for  it  on  the 
set-off,  and  the  appellant  was  not  harmed 
by  the  ruling  on  the  demurrer. 

6.  None  of  the  special  findings  is  inconsist- 
ent with  the  general  verdict,  nor  did  the 
facts  shown  by  them  entitle  the  appellant  to 
judgment 

7.  The  reasons  stated  for  the  award  of  a 
venire  de  novo  were  not  such  as  entitled  the 
appellant,  to  that  writ  and  remedy.  The 
verdict  was  general  both  as  to  Carpenter 
and  Simmons.  As  to  the  latter,  it  was  in 
these  words:  "We  find  for  the  defendant, 
James  L.  Simmons,  release  from  bond."  The 
words  "release  from  bond"  were  superflu- 
ous, but  were  entirely  consistent  with  the 
general  finding  in  favor  of  that  defendant 
One  of  the  defenses  set  up  by  Simmons  was 
that  by  changes  in  the  contract,  made  with- 
out his  consent,  be  was  discharged  from  lia- 
bility. The  words  "release  from  bond"  mere- 
ly indicated  the  ground  on  which  the  Jury 
found  in  his  favor.  There  was  neither  am- 
biguity nor  uncertainty  in  the  verdict,  and 
hence  no  reason  for  a  writ  of  venire  de  novo. 

8.  Various  grounds  were  assigned  for  a 
new  trial,  and,  among  others,  it  was  averred 
that  the  assessment  of  tbe  amount  of  re- 
covery was  too  small.    Tbe  evidence  was  not 
brought  up.     The  special  answers  covered 
only  a  part  of  tbe  issues  and  facts  in  the 
case,  and  these  answers,  considered  in  con- 
nection with  the  averments  of  the  complaint 
and  the  general  verdict,  afford  no  basis  for 
tbe  conclusion  that  the  appellant  was  enti- 
tled to  a  larger  sum  than  was  given   him. 
One  of  the  answers  stated  that  only  $776  was 
paid  to  appellee  Carpenter,  and  from  this 
fact  it  must  be  inferred  that  the  residue  of 
the  $4,000  remained  In  the  hands  of  appel- 
lant, a  lid  was  used  by  him  not  only  for  tbe 
purpose  of  paying  the  ordinary  bills  for  labor 
performed  and  materials  furnished,  but  also 
to  discharge  a  portion,  at  least,  of  the  amount 
of  the  claims  for  which  liens  were  taken 
upon  the  property. 

9.  We  have  carefully  examined  the  instruc- 
tions given  and  refused,  but  have  found  no 
error  in  the  proceedings  of  the  court.  We 
do  not  consider  it  necessary  to  set  them  out 
in  detail.  Although  the  third  paragraph  of 
the  answer  of  the  appellee  Simmons,  ■which 
went  out  on  demurrer,  was  referred  to  by  its 
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number  In  Instruction  numbered  13,  It  Is  evi- 
dent that  the  fourth  paragraph  of  Simmons' 
answer  was  Intended,  and  the  Instruction 
was  applicable  to  it.  Moreover,  as  the  evi- 
dence is  not  In  the  record,  we  cannot  say 
that  the  error,  If  any- occurred,  was  wrong- 
ful to  the  appellant.  In  our  view  of  the 
case,  the  conclusion  reached  was  Just  and 
correct,  and  no  error  In  the  record  requires 
us  to  disturb  it. 
Judgment  affirmed. 


(1£I  Ind.  sst) 
NORTHWESTERN   MUT.    LIFE   INS.   CO. 
v.  KIDDER. 

(Supreme  Court  of  Indiana.     March  31,  1904.) 

INTERPLEADER;  —  REQUISITES — STATUTES — CON- 
STRUCTION—CLAIMANTS —  COMMON  SOURCE— 
PBIVITT  —  COBPOEATION8  —  RECEIVERS  —  IN- 
SOLVENCY—BIGHTS or  CREDITORS. 

1.  Burns'  Rev.  St  1901,  {  274,  providing  that 
a  defendant  against  whom  an  action  is  pending 
on  a  contract,  at  any  time  before  answer,  on 
affidavit  that  a  person  not  a  party  to  the  action, 
and  without  collusion  with  him,  makes  against 
him  a  demand  for  the  same  debt,  on  due  notice 
to  such  person  and  the  adverse  party,  may  ap- 
ply to  the  court  for  an  order  to  substitute  such 
person  in  his  place,  on  depositing  the  money  in 
court,  etc.,  did  not  create  a  new  cause  of  inter- 
pleader, but  was  a  mere  substitute  for  the  eq- 
uitable remedy  by  an  independent  suit,  and  is 
governed  by  the  same  rules. 

2.  After  insurer  had  delivered  a  check  to  the 
beneficiary  in  payment  of  a  liability  on  a  life 
insurance  policy,  certain  creditors  of  a  corpora- 
tion, which,  it  was  alleged,  insured  controlled, 
claimed  to  be  entitled  to  the  fund  on  the  ground 
that  insured  had  paid  premiums  on  the  policy 
from  the  corporation's  assets,  and  that  it  was 
insolvent,  and  demanded  that  insurer  stop  pay- 
ment on  the  check,  which  it  did.  Held,  that 
since  such  creditors  and  the  beneficiary  did  not 
claim  the  proceeds  of  the  check  from  a  com- 
mon source,  and  there  was  no  privity  between 
the  insurer  and  the  creditors,  or  between  insurer 
and  the  corporation  or  its  receiver,  insurer  was 
not  entitled  to  compel  the  parties  to  interplead 
as  to  their  rights  to  such  proceeds. 

3.  Where  a  life  insurance  company  delivered 
a  check  to  the  beneficiary,  which  was  received 
in  full  payment  and  in  satisfaction  of  the  pol- 
icy, which  was  surrendered,  the  company  was 
thereby  estopped  from  denying  that  the  bene- 
ficiary was  the  real  party  in  interest  when  the 
check  was  executed. 

4.  Where  an  insolvent  corporation  was  in  the 
hands  of  a  receiver  at  the  time  a  liability  on  a 
policy  insuring  its  managing  stockholder  ac- 
crued, any  claim  of  the  corporation  to  share  in 
the  proceeds  of  such  policy  on  the  ground  that 
the  premiums  had  been  paid  from  the  corpora- 
tion's assets  was  enforceable  only  by  such  re- 
ceiver; and  hence  the  insurance  company  was 
not  entitled  to  interplead  the  beneficiary  and 
creditors  of  the  corporation,  who  had  asserted 
a  claim  to  the  proceeds  of  such  policy,  and  noti- 
fied the  insurer  thereof. 

Appeal  from  Circuit  Court,  Vigo  County; 
Jas.  E.  Piety,  Judge. 

Action  by  Kate  Kidder  against  the  North- 
western  Mutual.  Life   Insurance   Company. 
From  a  decree  sustaining  a  demurrer  to  de- 
fendant's  bill   of  Interpleader,   It  appeals.  ! 
Affirmed. 


B.  V.  Marshall  and  Baker  &  Daniels,  for 
appellant    McNutt  &  McNutt,  for  appellee. 

MONKS,  J.  Appellee  sued  appellant  on 
February  12,  1902,  In  the  Vigo  circuit  court, 
upon  a  bank  check  dated  January  25,  1902, 
for  ^10,000,  drawn  by  appellant  upon  the 
Wisconsin  National  Bank  of  Milwaukee,  pay- 
able to  appellee.  Appellant  on  February  25, 
1902,  filed  an  Interpleader,  and  sought  there- 
in to  have  other  alleged  claimants  substitut- 
ed as  defendants  in  Its  place,  and  to  be  dis- 
charged from  liability  to  either  party  on  Its 
depositing  In  court  the  amount  of  said  check. 
Interest,  and  coats,  as  provided  In  section  274, 
Burns'  Rev.  St  1901  (section  273,  Rev.  St 
1881;  section  273,  Horner's  Rev.  St.  1901). 
At  the  same  time  appellant  filed  proof  of 
service  of  notice  of  said  interpleaded  on  the 
other  alleged  claimants.  A  motion  by  appel- 
lee to  make  the  pleading  more  specific  was 
sustained  by  the  court  Afterwards,  on  Ju- 
ly 11,  1902,  appellant  filed  a  verified  amend- 
ment to  its  interpleader.  Appellee  on  the 
same  day  filed  a  demurrer  to  appellant's 
amended  Interpleader,  and  at  the  same  time 
appellant  filed  a  motion  to  strike  said  de- 
murrer from  the  files  "for  the  reason  that 
the  statute  on  the  subject  of  Interpleaders 
does  not  contemplate  demurrers  thereto." 
On  July  12,  1902,  the  court  overruled  said 
motion  and  sustained  said  demurrer  to  ap- 
pellant's amended  interpleader,  and  on  the 
same  day  rendered  final  Judgment  In  favor 
of  appellee  against  appellant  for  the  amount 
of  said  check,  Interest,  and  costs.  The  er- 
rors assigned  and  not  waived  are:  "(1)  The 
court  erred  in  sustaining  appellee's  motion 
to  make  appellant's  Interpleader  more  spe- 
cific; (2)  the  court  erred  In  overruling  appel- 
lant's motion  to  strike  out  appellee's  demur- 
rer to  appellant's  amended  Interpleader;  (3) 
the  court  erred  in  sustaining  appellee's  de- 
murrer to  appellant's  amended  interpleader." 

It  appears  from  appellant's  amended  inter- 
pleader that  appellant,  a  foreign  corporation, 
on  September  6,  1894,  executed  its  policy  of 
life  insurance,  by  which  it  promised  to  pay 
to  appellee,  wife  of  Edson  W.  Kidder,  of 
Terre  Haute,  Ind.,  upon  proof  of.  the  death 
of  said  Edson  W.  Kidder,  the  sum  of  $10,- 
000;  that  said  Edson  W.  Kidder  died  on  Jan- 
uary 12,  1902,  said  policy  being  at  that  time 
In  full  force  for  the  sum  of  $10,000,  and 
thereafter,  upon  due  proof  being  made  by 
appellee,  the  beneficiary  In  said  policy,  of, 
the  death  of  said  Edson  W.  Kidder,  appel- 
lant, at  Milwaukee,  Wis.,  on  January  25, 
1902,  signed  the  check  sued  upon,  and  on 
January  27,  1902,  caused  the  same  to  be  de- 
livered to  appellee,  at  Terre  Haute,  Ind.,  In 
payment  of  said  life  insurance  policy,  and 
the  same  was  received  by  the  appellee  , as 
a  payment  in  full  of  said  policy,  and  she  at 
the  same  time  surrendered  said  policy  to,  ap-" 
pellant  as  fully  paid.  On  January  28,  1902, 
after  said  check  had  been  delivered  to  ap- 
pellee and  said  life  Insurance  policy  surren- 
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dered  as  aforesaid,  certain  national  banks 
and  trust  companies  located  in  Connecticut, 
Massachusetts,  Pennsylvania,  and  Rhode  Is- 
land, claiming  to  be  creditors  of  the  W.  L. 
Kidder  &  Son  Milling  Company,  of  Terre 
Haute,  Ind.,  demanded  of  appellant  the  pay- 
ment to  them  of  the  $10,000  payable  under 
said  policy,  and  notified  appellant  not  to  pay 
said  insurance  policy  on  the  life  of  said  E. 
W.  Kidder  to  appellee,  stating  that  said  in- 
surance was  paid  for  by  said  milling  com- 
pany, and  that  said  corporation  was  insolv- 
ent* and  said  fund  belonged  to  its  creditors; 
and,  if  checks  had  been  delivered  by  appel- 
lant to  any  one  on  account  of  said  insurance, 
a  demand  was  made  that  appellant  stop  pay- 
ment thereof.  That  appellant  had  no  notice 
of  the  claim  of  said  creditors  until  January 
28,  1902.  On  January  30,  1902,  the  Wiscon- 
sin National  Bank  of  Milwaukee,  by  direc- 
tion of  appellant,  refused  payment  of  the 
check  sued  upon.  On  February  11,  1902, 
said  creditors  notified  appellant  that  said  E. 
W.  Kidder,  the  person  "insured  in  said  poli- 
cy, was  at  the  time  of  his  death  practically 
the  only  stockholder  of  W.  L.  Kidder  &  Son, 
and  dominated  its  board  of  directors;  that 
he  had  for  a  considerable  time  been  largely 
indebted  to  said  corporation,  and  that  it  bad 
for  a  long  time  been  insolvent;  that  por- 
tions of  its  moneys  had  by  said  E.  W.  Kid- 
der been  wrongfully  diverted  from  the  cred- 
itors of  said  corporation  to  the  payment  of 
the  premiums  on  said  policy  of  insurance  is- 
sued by  appellant,  and  that  the  creditors  as- 
serted ownership  of  the  whole  proceeds  of 
said  life  insurance  policy  by  reason  of  said 
alleged  wrongful  diversion  of  the  funds  un- 
der said  circumstances";  that,  although  said 
insurance  policy  was  issued  long  prior  to  the 
formation  of  the  corporation  of  W.  L.  Kid- 
der &  Son,  "the  later  premiums  were  paid 
after  the  organization  of  W.  L.  Kidder  & 
Son,  and  from  the  funds  of  that  corporation; 
and  that  the  creditors  could  at  least  claim 
a  proportion  of  that  insurance,  and  should 
assert  a  claim  to  the  whole  of  it."  At  the 
time  the  check  sued  upon  was  in  the  hands 
of  appellant's  agent  at  Terre  Haute  for  de- 
livery to  appellee,  a  number  of  the  creditors 
of  the  W.  L.  Kidder  &  Son  Milling  Company , 
were  Informed  of  said  fact,  and  they  made 
no  objection  thereto;  and  neither  they  nor 
the  receiver  of  said  W.  L.  Kidder  &  Son  Mill- 
ing Company  gave  any  notice  to  appellant's 
said  agent  before  or  at  the  time  the  settle- 
ment was  made  with  appellee,  and  said 
check  delivered,  to  her.  A  receiver  of  the 
W.  L.  Kidder  &  Son  Milling  Company  was 
appointed  by  the  Vigo  circuit  court,  and  had 
entered  upon  the  discharge  of  his  duties  be- 
fore January  27,  1902. 

Section  274,  Burns'  Rev.  St.  1901  (section 

273,  Rev.  St.  1881;  section  273,  Horner's  Rev. 

St  1901),  under  which  said  interpleader  was 

filed,  is  as  follows:     "A  defendant  against 

">n  action  is  pending  upon  a  contract, 

jcific  real  or  personal  property,  may, 


at  any  time  before  answer,  upon  affidavit 
that  a  person  not  a  party  to  the  action,  and 
without  collusion  with  him,  makes  against 
him  a  demand  for  the  same  debt  or  prop- 
erty, upon  due  notice  to  such  person  and  the 
adverse  party,  apply  to  the  court  for  an  or- 
der to  substitute  such  person  in  his  place, 
and  discharge  him  from  liability  to  either 
party,  on  his  depositing  in  court  the  amount 
of  the  debt,  or  delivering  the  property,  or 
its  value,  to  such  person  as  the  court  may 
direct;  and  the  court  may,  in  its  discretion, 
make  the  order."  Said  section  274  (273), 
supra,  is  a  copy  of  section  122  of  the  New 
York  Code  of  1851  (Voorhees'  Code  1851,  p. 
82);  and  it  has  been  uniformly  held  that 
the  same  created  no  new  cases  of  inter- 
pleader, but  that  the  statutory  remedy  as  to 
all  cases  falling  within  its  provisions  is  a 
mere  substitute  for  the  equitable  remedy  by 
independent  suit,  and  is  governed  by  the 
same  rules.  Sherman  v.  Patridge,  11  How. 
Prac.  154,  4  Duer,  646;  Vosburgh  v.  Hunting- 
ton, 15  Abb.  Prac.  254,  257;  Pustet  v.  Flan- 
nelly,  60  How.  Prac.  67,  69;  Delancy  v. 
Murphy,  24  Hun,  503;  Stevenson  v.  New 
York,  etc.,  Co.  (Sup.)  41  N.  Y.  Supp.  964,  965, 
966,  10  App.  Div.  233,  235;  Venable  v.  New 
York,  etc.,  Co.,  49  N.  Y.  Super.  Ct  481; 
Wells  v.  National  City  Bank  (Sup.)  58  N.  Y. 
Supp.  125,  126-128;  Standley  v.  Roberts,  59 
Fed.  830,  841,  8  C.  C.  A.  305;  Nelson  v. 
Goree,  34  Ala.  565,  576,  577;  Johnson  v. 
Maxey,  43  Ala.  521,  541;  3  Pomeroy's  Eq. 
Jurisprudence,  {  1329.  It  is  laid  down  in  3 
Pomeroy's  Eq.  Jurisprudence  (2d  Ed.)  $  1322, 
"that  the  equitable  remedy  of  Interpleader 
depends  upon  and  requires  the  existence  of 
the  four  following  elements:  *  *  •  (1) 
The  same  thing,  debt,  or  duty  must  be  claim- 
ed by  both  or  all  the  parties  against  whom 
the  relief  is  demanded.  (2)  All  their  adverse 
titles  or  claims  must  be  dependent,  or  de- 
rived from  a  common  source.  (3)  The  per- 
son asking  the  relief— the  plaintiff— must  not 
have  or  claim  any  interest  In  the  subject- 
matter.  (4)  He  must  have  incurred  no  in- 
dependent liability  to  either  of  the  claimants; 
that  is,  be  must  stand  perfectly  indifferent 
between  them,  in  the  position  merely  of  n 
stakeholder."  It  must  also  appear  from  the 
facts  alleged  in  the  interpleader  that  the 
plaintiff  cannot  pay  either  claimant  without 
hazard  to  himself;  in  other  words,  that  the 
third  party's  claim  has  some  reasonable 
foundation,  or  that  there  is  some  reasonable 
doubt  as  to  whether  the  stakeholder  would 
be  reasonably  safe  in  paying  out  the  money. 
Xof singer  v.  Reynolds,  52  Ind.  218,  225; 
Crane  v.  Burntrager,  1  Ind.  165,  169;  Ketch- 
am  v.  Brazil,  etc.,  Co.,  88  Ind.  515,  517;  Bas- 
sett  v.  Leslie,  123  N.  Y.  391,  399,  25  N.  E. 
386;  Crane  v.  McDonald,  118  N.  Y.  648,  654, 
23  N.  E.  991;  Trigg  v.  Hltz,  17  Abb.  Prac. 
4JH>,  439-441;  Hinsdale  v.  Bankers',  etc.,  Co. 
(Sup.)  76  N.  Y.  Supp.  448;  Id.,  72  App.  Dlv. 
180,  76  N.  Y.  Supp.  448;  Lennon  v.  Metro- 
politan, etc.,  Co.  (City  Ct  N.  Y.)  45  N.  X. 
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Supp.  1033,  1034;  Roberts  v.  Vanhorne,  21 
App.  Div.  3C9,  370,  47  N.  Y.  Supp,  448;  Ste- 
venson v.  New  York,  etc.,  Co.  (Sup.)  41  N. 
T.  Supp.  964;  Id.,  10  App.  Div.  233,  41  N. 
Y.  Supp.  964;  Tbe  Nassau  Bank  v.  Yandes, 
44  Hun,  55;  Baltimore,  etc.,  Co.  v.  Arthur, 
90  N.  Y.  234,  237,  238. 

Where  there  Is  no  privity  between  the 
claimants— where  their  titles  are  Independ- 
ent, not  derived  from  a  common  source,  but 
each  asserted  as  wholly  paramount  to  the 
other— the  stakeholder  is  obliged,  in  the  lan- 
guage of  the  authorities,  to  defend  himself 
as  well  as  he  can  against  each  separate 
demand.  A  court  of  equity  will  not  grant 
bim  interpleader.  Pearson  v.  Cardon,  2  Russ. 

6  M.  606,  609-612;  Crawshay  v.  Thornton, 
2  Mylne  &  C.  1,  19-21;  Nlkolson  v.  Knowles, 
5  Madd.  47;  Pflster  v.  Wade,  56  Cal.  43; 
Third  Nat.  Bank  v.  Lumber  Co.,  132  Mass. 
410;  3  Pomeroy's  Eq.  Jur.  (2d  Ed.)  1324.. 
The  same  rule  is  declared  in  Crane  v.  Burn- 
trager,  1  Ind.  165,  168;  The  White  Water, 
etc.,  Co.,  v.  Comegys,  2  Ind.  469,  472,  473; 
Kyle  v.  Mary  Lee  Coal  Company,  112  Ala. 
606,  20  South.  851;    Gibson  v.  Ooldwaltbe, 

7  Ala.  281,  42  Am.  Dec.  592;  Stone  v.  Reed, 
152  Mass.  179,  183,  184,  25  N.  B.  49;  Fair, 
banks  v.  Belknap,  135  Mass.  179;  Morristown 
Nat.  Bank  ▼.  Beninger,  26  N.  J.  Eq.  345; 
BarUett  v.  Sultan  (C.  C.)  23  Fed.  257;  United 
States  Trust  Co.  v.  Wiley,  41  Barb.  477,  479, 
480;  Snodgrass  v.  Butler,  54  Miss.  45;  Scott 
v.  Midland,  etc.,  R.  Co.,  2  Ir.  C.  L.  R.  83, 
85.  This  rule  in  regard  to  privity  was  ab- 
rogated In  England  by  the  common-law  pro- 
cedure act  of  1860,  §  12,  and  in  California 
in  1881  by  section  386,  of  the  Code  of  Civil 
Procedure.  3  Pomeroy's  Eq.  Jurisprudence 
(2d  Ed.)  S  1324,  note  1;  Atterborough  v.  St. 
Katharine's  Dock  Co.,  L.  R.  C.  P.  D.  3,  450, 
455,  456,  457;  Lazarus  v.  Harris,  9  N.  S. 
Wales,  148;  Bartlett  v.  Sultan  (C.  C.)  23 
Fed.  257,  258.  It  is  said  in  3  Pomeroy's  Eq. 
Jurisprudence  (3d  Ed.),  in -a  note  to  section 
1327,  on  page  204:  "As  a  general  rule, 
when  A.  and  B  are  bound  by  express  con- 
tract, A.  cannot  maintain  an  Interpleader 
suit  against  B.,  or  a  person  holding  or  claim- 
ing under  him,  and  a  stranger  who  claims 
under  an  antagonistic  and  paramount  title. 
A  is  under  an  Independent  liability  to  6. 
For  example,  a  vendee  of  real  or  personal 
property,  with  respect  to  his  liability  to  pay 
the  purchase  price,  cannot  interplead  his  ven- 
dor and  a  third  person  claiming  to  own  the 
property  by  an  independent,  antagonistic  ti- 
tle. James  v.  Pritchard,  7  Mees.  &  W.  216; 
Trigg  v.  Hitz,  17  Abb.  Prac.  436;  Shehan's 
Heirs  v.  Barnett*s  Heirs,  6  T.  B.  Mon.  592." 

There  is  no  privity  between  appellant  and 
said  creditors  of  the  milling  company,  or  be- 
tween appellant  and  said  milling  company 
or  its  receiver;  and  said  creditors  do  not 
claim  said  check,  or  the  debt  represented 
thereby,  through  any  privity  with  appellee, 
but  by  a  title  paramount  and  adverse  to  her. 
Appellant  is  not,  as  to  appellee,  a  mere  stake- 


holder, but  is  the  debtor  of  appellee,  stand- 
ing in  privity  with  her  alone.  It  Is  shown 
by  the  interpleader  that  the  check  executed 
by  appellant  to  appellee  was  delivered  by 
appellant  and  received  by  appellee  in  pay- 
ment of  the  life  insurance  policy.  There- 
after no  recovery  could  be  had  by  appellee 
on  the  policy.  Her  only  remedy!  if  payment 
of  the  check  was  refused,  was  to  sue  upon 
the  check.  The  debt  evidenced  by  the  policy 
was  extinguished.  Sutton  v.  Baldwin,  146 
Ind.  361,  364,  45  N.  E.  518,  and  cases  cited. 
As  against  appellee,  the  payee  In  said  check, 
appellant  was  estopped  from  denying  that 
she  was  the  real  party  in  Interest  when  the 
check  was  executed.  Johnson  v.  Conklln, 
119  Ind.  109,  110,  21  N.  E.  .462;  Blacker  v. 
Dunbar,  108  Ind.  217,  220,  9  N.  E.  104; 
Rogers  v.  Place,  29  Ind.  577;  Offutt  v.  Ruck- 
er,  2  Ind.  App.  350,  354,  27  N.  E.  589.  When 
appellee  accepted  said  check  as  a  payment 
of  said  policy,  It  became  her  check,  Just  as 
if  appellant  bad  paid  her  so  much  money. 
Patroni  v.  Campbell,  12  Meeson  &  Welsby, 
277,  Parke,  B.,  on  page  278.  By  the  execu- 
tion of  said  check,  appellant  incurred  a  per- 
sonal pliability  to  appellee,  different  from 
that  which  could  be  claimed  by  said  cred- 
itors. 8  Pomeroy's  Eq.  Jur.  §§  1323,  1324, 
1326,  1327,  and  notes;  United  States  Trust 
Co.  v.  Wiley,  41  Barb.  477;  Sherman  v. 
Partridge,  11  N.  Y.  Super.  Ct  Rep.  (4  Duer) 
646-048;  JJasset  v.  Leslie,  10  N.  Y.  Supp. 
483;  Id.,  123  N.  Y.  396,  25  N.  E.  386;  Trigg 
v.  Hitz,  17  Abb.  Prac.  436;  Bechtel  v.  Sheaf- 
fer,  117  Pa.  555,  560-564,  11  Atl.  S89,  and 
cases  cited;  Pflster  v.  Wade,  56  Cal.  43; 
Crawshay  v.  Thornton,  2  Mylne  &  Cr.  1,  20- 
24;  Lindsey  v.  Barron,  6  C.  B.  291,  60  Eng. 
C.  L.  2S9;  Patroni  v.  Campbell,  12  M.  &  W. 
277;    James  v.  Prltchard,  7  M.  &  W.  213, 

8  Dowl.  890;  Stanley  v.  Sidney,  14  C.  &  W. 
800;  Baker  v.  Bank  of  Australia,  1  C.  B. 
N.  S.  87,  Eng.  C.  L.  515;   Lazarus  v.  Harris, 

9  N.  S.  Wales,  148. 

If  the  said  creditors  were  substituted  for 
appellant,  as  asked  for  in  the  interpleader,  the 
litigation  between  them  and  appellee  would 
not  determine  said  question  of  estoppel  be- 
tween appellant  and  appellee,  but  would  de- 
prive her  of  her  right  to  enforce  the  same 
against  appellant  Under  the  authorities 
cited,  interpleader  will  not  lie  in  such  a  case 
unless  the  third  party  sought  to  be  brought 
in  claims  by  a  derivative  title.  In  this  case 
it  would  be  one  who  claims  the  check  by  a 
title  derived  from  the  payee,  Kate  Kidder. 
It  must  acknowledge,  and  not  deny,  her  title  ' 
to  the  check.  3  Pomeroy's  Eq.  Jur.  pp. ' 
2044,  2045,  and  notes;  Bechtel  v.  Sheaffer, 
117  Pa.  555,  562,  563,  11  Atl.  889.  The  au- 
thorities hold  that,  even  if  the  check  was  se- 
cured by  mistake  or  appellee's  fraud,  appel- 
lant could  not  set  up  such  a  mistake  or  fraud 
in  a  proceeding  of  this  kind.  3  Pomeroy's 
Eq.  Jur.  p.  2041;  Mitchell  v.  Northwestern, 
etc.,  Co.,  20  111.  App.  295,  296. 

Moreover,   interpleader  cannot  be   main- 


Digitized  by 


Google 


492 


70  NORTHEASTERN  REPORTER. 


and. 


tained  unless  it  Is  shown  that  the  third  party 
sought  to  be  substituted  under  said  section 
274,  supra,  is  in  existence  and  capable  of 
interpleading.  Metcalf  v.  Hervey,  1  Ves. 
246,  248,  249;  Browning  v.  Watkins,  10 
Smedes  &  M.  482;  Briant  v.  Reed,  14  N.  J. 
Eq.  271,  276. 

It  will  be  observed  that  at  the  time  ap- 
pellant was  notified  by  said  nonresident  cred- 
itors of  W.  L.  Kidder  &  Son  Milling  Com- 
pany not  to  pay  said  insurance  policy  or  the 
check  to  appellee,  and  at  the  time  of  filing 
said  interpleader,  said  corporation  was  in- 
solvent, and  in  the  hands  of  a  receiver  ap- 
pointed by  the  Vigo  circuit  court— the  court 
in  which  this  action  was  brought  It  is  well 
settled  that  when  the  property  of  an  Insol- 
vent corporation  is  in  the  hands  of  an  as- 
signee under  the  state  Insolvency  laws,  or  a 
receiver  or  a  trustee  in  bankruptcy,  he  rep- 
resents the  creditors,  and  has  the  exclusive 
right  to  recover  and  protect  the  assets  of  the 
corporation,  and  that  such  actions  cannot  be 
maintained  by  the  creditors  in  their  own 
names.  ■  First  National  Bank  v.  Dovetail, 
etc.,  Co.,  143  Ind.  534,  639,  42  N.  E.  924,  and 
cases  cited;  National  State  Bank  v.  Vigo 
County  National  Bank,  141  Ind.  352,  356,  40 
N.  E.  799,  50  Am.  St  Rep.  330,  and  cases 
cited;  Voorhees  v.  Indianapolis  Car  Co.,  140 
Ind.  220,  239,  240,  39  N.  E.  738;  Vorhees  v. 
Carpenter,  127  Ind.  300,  301,  302-305,  26  N. 
B.  838,  and  cases  cited;  Conner  v.  Long,  104 
U.  S.  228,  26  L.  Ed.  723;  Moyer  v.  Dewey, 
103  U.  S.  301,  26  L.  Ed.  894;  Trimble  v. 
Woodhead,  102  TJ.  S.  647,  26  I*  Ed..  290; 
Glenny  v.  Langdon,  98  U.  a  44,  25  L.  Ed.  43, 
and  cases  cited;  Barder  v.  Bank,  4  B.  °R. 
163,  166;  In  re  Rothschild,  5  B.  R.  587; 
Bump  on  Bankruptcy  (10th  Ed.)  147;  High 
on  Rec.  (3d  Ed.)  58  314,  315,  320. 

Even  if  Edson  W.  Kidder  did  use  the 
money  of  said  milling  company  in  the  pay- 
ment of  the  premiums  on  said  Insurance  pol- 
icy in  such  manner  or  under  such  circum- 
stances as  to  entitle  said  corporation  or  its 
creditors  'to  maintain  an  action  against  ap- 
pellant therefor,  or  against  appellee  when 
she  received  the  proceeds  of  said  policy,  to 
recover  the  same  or  any  part  thereof,  after 
the  appointment  of  the  receiver  by  the  Vigo 
circuit  court  such  action,  under  the  authori- 
ties cited,  could  be  maintained  only  by  such 
receiver,  and  be  could  be  compelled  by  order 
of  court  to  bring  and  prosecute  such  suit 
Whatever  right,  if  any,  said  milling  com- 
pany or  Its  creditors  had  to  recover  the  pro- 
ceeds of  said  policy,  or  any  part  thereof,  or 
the  premiums  paid  thereon,  from  appellant 
or  appellee,  was  vested  in  the  receiver  of 
said  company,  for  the  benefit  of  all  the  cred- 
itors, and  said  receiver  alone  had  the  right 
to  recover  the  same.  It  is  evident  that  said 
creditors  were  not  on  account  of  said  re- 
ceivership, capable  of  interpleading  with  ap- 
pellee, if  substituted  in  place  of  appellant 
under  section  274,  supra. 

It  follows  from  what  we  have  said  that 


the  amended  Interpleader  of  appellant  was 
insufficient 

Whether  or  not  It  was  proper  practice  to 
entertain  and  sustain  a  motion  to  make  the 
interpleader  filed  by  appellant  more  specific, 
and  to  permit  a  demurrer  to  be  filed  to  the 
amended  interpleader,  and  sustain  the  same, 
is  immaterial,  for  the  reason  that  the  appel- 
lant's interpleader  was  clearly  insufficient 
and  the  result  reached  In  holding  the  amend- 
ed interpleader  bad  was  correct  Mansfield 
v.  Shlpp,  128  Ind.  55,  57,  27  N.  B.  427. 

The  notice  to  said  creditors  under  section 
274  (273),  supra,  was  served  on  their  attor- 
ney, a  resident  of  this  state,  who  gave  the 
notice  and  made  the  demand  upon  appellant 
for  said  creditors  in  regard  to  said  insurance 
policy  and  check.  It  Is  insisted  by  appel- 
lee that  said  notice,  under  section  274  (273), 
supra,  must  be  personally  served  on  each  of 
said  creditors;  and  that  the  service  on  said 
attorney  was  not  sufficient  to  give  the  court 
below  jurisdiction  over  their  persons.  Sec- 
tions 314,  421,  Burns'  Rev.  St  1901;  Allen  v. 
Cox,  11  Ind.  383;  Harkness  v.  Hyde,  98  U.  S. 
476,  25  L.  Ed.  237;  Patronl  v.  Campbell,  12 
M.  &  W.  277,  on  page  278.  As  the  reasons 
already  given  are  sufficient  to  sustain  the  ac- 
tion of  the  trial  court  in  holding  the  amend- 
ed Interpleader  insufficient  we  need  not  de- 
termine this  question. 

Judgment  affirmed. 


(32  Ind.  A.  70S) 
STOUT  v.  WILLIAM  CAMPBELL  CO. 
(Appellate  Court  of  Indiana,  Division  No.  2. 
March  31,  1904.) 

APPEAIr- VERDICT—  WEIQHT    OF    EVIDENCE — RE- 
VIEW. 

1.  A  Judgment  will  not  be  reversed  on  appeal 
on  the  ground  that  the  verdict  is  contrary  to  the 
evidence,  where  there  is  some  evidence  to  sup- 
port it. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; James  M.  Leathers,  Judge. 

Action  by  the  William  Campbell  Company 
against  Hulda  A.  Stout  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

H.  J.  Everett  for  appellant  Florea  & 
Seidensticker,  for  appellee. 

COMSTOCK,  J.  Appellee  brought  this  ac- 
tion upon  account  against  appellant  for  goods 
and  merchandise  sold  and  delivered  by  appel- 
lee to  appellant  The  cause  was  put  at  issue 
by  general  denial.  A  trial  by  Jury  resulted 
in  a  verdict  in  favor  of  appellee  for  $428.40. 
for  which  amount  over  appellant's  motion 
for  a  new  trial,  Judgment  was  rendered. 
The  overruling  of  the  motion  for  a  new  trial 
Is  the  only  error  assigned. 

The  reasons  set  out  in  the  motion  for  a  new 
trial  discussed  are  that  the  verdict  is  not 
sustained  by  sufficient  evidence,  and  that  It 
is  contrary  to  law.  A  written  brief  thereon 
has  been  filed  by  appellee  to  dismiss  the  ap- 


Digitized  by 


y  Google 


Ind.) 


PARK  v.  PARK. 


493 


peal  for  failure  to  comply  with  a  ,rule  of  the 
court  We  have  not  considered  the  question 
raised  by  the  motion  named,  but  hare  read 
the  evidence,  and  find  that  the  verdict  is  not 
without  support.  Under  the  uniform  rule 
governing  appellate  courts  the  Judgment  will 
not  be  disturbed. 
Judgment  affirmed. 


(32  Ind. 


812) 


PARK  v.  PARK. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
March  81,  1904.) 

NOTES   —  LIMITATIONS  —  ACKNOWLEDGMENT — 
SUFFICIENCY— FINDINGS  OF  FACT— CON- 
CLUSIONS OF  LAW — REVIEW. 

1.  Burns'  Bev.  St.  1801,  S  802,  provides  that 
no  acknowledgment  or  promise  shall  be  evidence 
of  a  new  contract  to  take  a  case  out  of  the  stat- 
ute of  limitations,  unless  it  be  contained  in  some 
writing  signed  by  the  party  to  be  charged.  Held, 
that  an  acknowledgment  is  not  sufficient  to  take 
a  case  out  of  the  statute,  unless  it  is  of  such  a 
character  that  a  new  promise,  sufficient  to  re- 
vive the  debt,  can  be  fairly  inferred  therefrom. 

2.  Barns'  Rev.  St.  1901,  8  302,  provides  that 
no  acknowledgment  or  promise  shall  be  evidence 
of  a  new  contract,  so  as  to  take  a  case  out  of 
the  statute  of  limitations,,  unless  the  promise 
be  contained  in  a  writing  signed  hy  the  party 
to  be  charged.  On  proceedings  to  collect  a  note 
from  the  estate  of  a  decedent,  the  administra- 
tor relied  on  section  294,  under  which  the  note 
was  barred  by  expiration  of  time,  and  the  court 
found  as  a  fact  that  on  a  certain  date  the  de- 
cedent acknowledged  in  writing  on  the  back  of 
the  note  that  it  was  due  and  unpaid,  and  the 
court  found  as  a  conclusion  of  law  that  the  note 
was  not  barred.  Held  that,  the  written  ac- 
knowledgment not  being^  set  out  in  the  finding, 
the  finding  was  insufficient  to  sustain  the  con- 
clusion of  law. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;  H.  C.  Barnett,  Special  Judge. 

Proceedings  by  Josle  M.  Park  to  collect 
a  claim  from  the  estate  of  Benjamin  P  Park, 
deceased.  From  a  Judgment  in  favor  of 
claimant,  Jeff.  T.  Park,  as  administrator,  ap- 
peals.   Reversed. 

Jas.  V.  Mitchell  and  D.  B.  Watson,  for  ap- 
pellant O.  G.  Renner  and  Jno.  C.  McNutt, 
for  appellee. 

ROBY,  J.  Appellee  commenced  this  pro- 
ceeding by  filing  a  claim  against  the  estate, 
upon  which  she  recovered  judgment  for 
$551.50,  in  accordance  with  the  conclusions  of 
law  stated  by  the  court,  upon  facts  specially 
found,  at  the  request  of  the  parties. 

In  view  of  the  disposition  to  be  made  of 
this  appeal,  it  is  not  necessary  to  consider 
questions  arising  upon  the  pleadings  or  evi- 
dence, they  not  being  likely  to  arise  upon  a 
retrial.  It  Is  established  by  the  finding  of 
facts  that  the  note  which  forms  the  basis  of 
the  claim  was  executed  by  the  decedent  on 
November  10,  1886,  and  was  by  its  terms 
due  one  day  thereafter.  The  statute  of  limi- 
tations, by  which  actions  upon  promissory 

5  1.  See  Limitation  of  Actions,  vol.  83,  Cent  Dig. 
»  6S7.  698. 


notes  are  required  to  be  commenced  within 
10  years,  was  pleaded  by  the  administrator. 
Subdivision  5,  S  294,  Burns'  Rev.  St  1901. 
Appellee,  tacitly  admitting  that  the  section 
cited  is  applicable  and  prima  facie  conclusive, 
sought  to  take  the  case  out  of  the  statute  by 
proof  of  a  written  acknowledgment  The 
seventh  finding  of  fact  Is  as  follows:  "That 
on  the  19th  day  of  April,  1899,  said  Benjamin 
P.  Park,  then  in  life,  acknowledged  in  writ- 
ing on  the  back  of  said  note,  duly  signed  by 
him,  that  the  said  note  was  due  and  unpaid." 
The  second  conclusion  of  law  was:  "That 
the  note  mentioned  In  the  claim  herein  is  not 
barred  by  the  statute  of  limitations,  but  is 
a  legally  existing  claim  against  the  estate 
of  the  decedent  Benjamin  P.  Park,  no  part 
of  the  same  ever  having  been  paid."  . 

"No  acknowledgment  of  promise  shall  be 
evidence  of  a  new  or  continuing  contract 
whereby  to  take  the  case  out  of  the  provisions 
of  this  act  unless  the  same  be  contained  in 
some  writing  signed  by  the  part?  to  be  char- 
ged thereby."  Section  302,  Burns'  Rev.  St. 
1901;  Klsler  v.  Sanders,  40  Ind.  78.  No  ac- 
knowledgment Is  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute,  unless  it 
Is  of  such  a  character  that  a  new  promise, 
sufficient  to  revive  the  debt  can  be  fairly  in- 
terred therefrom.  McNear  v.  Roberson,  12 
Ind.  App.  87,  93,  39  N.  E.  896.  The  written 
acknowledgment  relied  upon  is  not  set  out 
in  the  finding.  Whether  it  was  of  such  a 
character  as  to  require  the  court  to  construe 
it  In  accordance  with  the  conclusion  of  law 
stated  cannot  therefore,  be  determined.  In 
the  absence  of  the  writing  itself,  it  cannot  be 
said  as  matter  of  law  that  the  Inference  of  a 
promise  to  pay  arose  therefrom.  If  the  ac- 
knowledgment Is  coupled  with  expressions 
which  repel  the  presumption  of  a  promise  or 
of  intention  to  pay,  it  will  not  be  sufficient  to 
avoid  the  operation  of  the  statute.  McNear 
v.  Roberson,  supra.  The  inference  is  one  of 
fact  Christian  v.  State,  7  Ind.  App.  417, 
423,  34  N.  E.  825;  Mozingo  v.  Ross,  150  Ind. 
088,  50  N.  E.  867,  41  L.  R.  A.  612,  65  Am. 
St  Rep.  387.  The  acknowledgment  must  be 
considered  in  connection  with  the  accompany- 
ing circumstances.  McNear  v.  Roberson,  su- 
pra; Conwell  v.  Buchanan,  7  Blackf.  539; 
Goldsby  v.  Genth,  5  Blackf,  436;  Ft  Scott 
v.  Hickman,  112  U.  S.  150,  5  Sup.  Ct  56,  28 
L.  Ed.  636.  A  special  finding  in  which  no 
Inference  is  drawn,  the  ultimate  fact  not  stat- 
ed, the  writing  relied  upon  not  set  out  and' 
the  circumstances  attendant  upon  its  execu- 
tion not  shown,  is  not  sufficient  to  sustain  a 
conclusion  of  law  to  the  effect  that  the  claim 
Is  not  barred  by  the  statute,  it  appearing  that 
otherwise  the  statute  has  run. 

The  interests  of  Justice  require  that  there 
be  a  retrial  of  this  cause.  The  judgment  is 
therefore  reversed,  and  the  cause  is  remand- 
ed with  instructions  to  sustain  appellant's 
motion  for  a  new  trial,  to  permit  the  parties 
to  reform  the  issues  if  they  shall  so  desire, 
and  for  further  consistent  proceedings. 
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INDIANAPOLIS  ST.  RT.  CO.  T.  MAR- 
SCHKBi* 

(Appellate  Court  of  Indiana.    April  1,  1004.) 

STREET  RAILWAYS— COLLISION   WITH  VEnlCLB— 

CONTRIBUTORY  NEGLIGENCE—  DRIVER'S 

FAILURE  TO  LOOK. 

LThe  driver  of  a  vehicle  who,  in  order  to 
pass  a  wagon  in  front  of  her,  turns,  without 
looking  for  cars,  onto  a  street  car  track  in  front 
of  a  car  approaching  from  the  rear  in  plain 
view,  is  guilty  of  contributory  negligence. 

Roby  and  Black,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty;   Vinson  Carter,  Judge. 

Action  by  Bertha  A.  Marscbke  against  the 
Indianapolis  Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed.       ' 

"Winter  &  Winter,  for  appellant     P.  W. 
Bartholomew  and  R.  F.  Stuart;  for  appellee. 

WILEY,  P.  J.  Appellee  was  injured  by 
one  of  the  appellant's  cars  colliding  with  a 
buggy  in  which  she  was  riding,  and  pros- 
ecuted this  action  to  a  successful  termination 
in  the  court  below  to  recover  damages  for 
such  injury.  The  question  of  appellant's  neg- 
ligence, as  charged  In  the  complaint,- and  ap- 
pellee's freedom  from  negligence,  were  Issues 
of  fact,  which  the  jury,  by  its  general  verdict, 
resolved  In  her  favor.  The  court  submitted 
interrogatories  to  the  jury  upon  specific  ques- 
tions of  fact,  which  were  duly  answered,  and 
upon  such  answers  appellant  moved  the  court 
to  render  judgment  in  its  favor,  notwithstand- 
ing the  general  verdict,  which  motion  was 
overruled.  Appellant  moved  for  a  new  trial, 
which  was  also  overruled.  The  rulings  on 
these  two  motions  are  the  only  errors  assign- 
ed, and  will  be  considered  In  their  order. 

The  evidence  shows  that  appellee  was  in- 
jured on  Virginia  avenue,  in  the  city  of  In- 
dianapolis, about  500  or  600  feet  southeast 
from  the  top  of  the  viaduct.  She  was  driving 
on  the  avenue,  going  in  a  southeasterly  di- 
rection. Appellant  has  a  line  of  street  rail- 
way tracks  on  said  avenue.  Outgoing  cars 
run  over  the  southeast  track,  and  incoming 
cars  over  the  northeast  track.  The  grade 
from  the  top  of  the  viaduct  extends  a  distance 
of  500  or  600  feet  to  the  intersection  of  Louisi- 
ana street,  running  east  and  west.  As  ap- 
pellee was  driving  southeast  on  the  avenue, 
one  of  appellant's  cars  was  going  in  the  same 
direction,  and  descending  the  grade.  She 
was  driving  far  enough  from  the  track  on 
Which  the  car  was  approaching  for  it  to  pass 
without  striking  her  buggy.  There  was  an- 
other boggy  or  wagon  in  front  of  her  which 
she  desired  to  pass,  as  she  was  driving  more 
rapidly,  and  to  get  by  it  turned  to  the  left, 
toward  the  track,  and  came  in  such  close 
proximity  to  it  that  the  car  could'  not  pass 
without  striking  It 

TL  «M  Street  Railroads,  voL  44.  Cent  Dig.  (|  03, 

•Rehearing  denied.    Transferred 


The  specific  facts,  as  exhibited  by  the  an- 
swers to  interrogatories,  reduced  to  narrative 
form,  are  as  follows:  Appellee  was  injured, 
at  the  intersection  of  Virginia  avenue  and 
Louisiana  street  by  one  of  appellant's  cars 
striking  her  buggy.  The  distance  from  the 
top  or  crown  of  the  viaduct  to  Louisiana 
street  is  about  600  feet  The  view  along  the 
right-hand  track,  between  where  appellee  was 
and  the  crown  of  the  viaduct  was  unob- 
structed, and  a  car  on  such  track  could  have 
been  seen,  by  one  traveling  by  the  side  of  the 
track,  after  it  got  to  the  top  or  crown  of  the 
viaduct,  at  any  point  between  there  and 
Louisiana  street  Appellee  was  driving  south- 
east on  Virginia  avenue,  descending  the  grade 
from  the  viaduct  and  such  a  distance  from 
the  track  that  a  car  could  pass  the  buggy 
without  striking  it  The  motorman  on  the 
car  saw  appellee  driving  beside  the  track, 
and  could  see  that  there  was  room  for  his 
car  to  pass  without  striking  her  buggy.  At 
a  point  about  100  feet  from  where  she  was 
struck,  appellee  found  a  wagon  in  front  of 
her,  which 'was  stopped  or  going  slower  than 
she  was.  She  desired  to  pass  such  wagon 
by  driving  between  It  and  the  track  on  which 
appellant's  car,  by  which  she  was  struck,  was 
approaching.  The  car  was  then  between  her 
and  the  top  of  the  viaduct  and  was  in  sight 
from  any  point  on  the  avenue  between  the 
center  of  Louisiana  street  and  the  top  of  the 
viaduct  There  was  nothing  to  prevent  ap- 
pellee from  seeing  the  car,  if  she  bad  looked, 
from  the  time  it  came  over  the  top  of  the 
viaduct  until  it  struck  her.  Appellee  was 
driving  at  a  speed  not  exceeding  five,  and 
not  less  than  four,  miles  per  hour.  The  speed 
of  the  car,  after  It  came  over  the  top  of  the 
viaduct  was  not  to  exceed  20  miles  per  hour. 
When  appellee  found  the  wagon  In  her  way, 
she  turned  her  buggy  to  the  left  to  pass  be- 
tween it  and  the  right-hand  track,  and  in  so 
doiug  approached  so  close  to  the  track  that 
the  car  could  not  pass  without  striking  it 
The  wagon  in  front  of  appellee  was  an  indi- 
cation to  the  motorman  that  appellee  intend- 
ed to  turn  to  pass  the  wagon,  thus  getting 
nearer  the  track.  The  motorman  knew,  or 
had  reason  to  know,  that  appellee  would 
turn  toward  the  track  before  she  actually 
began  to  make  the  turn.  The  motorman,  or 
no  one  in  charge  of  the  car,  could  have  stop- 
ped it  in  time  to  have  prevented  it  from 
striking  appellee  after  she  began  to  turn  to- 
ward the  track.  When  the  car  was  at  the 
top  of  the  viaduct  appellee  was  about  half- 
way between  that  point  and  the  center  of 
Louisiana  street  at  its  Intersection  with  Vir- 
ginia avenue. 

The  particular  negligence  with  which  ap- 
pellant Is  charged,  in  the  language  of  the 
complaint  was  "one  of  defendant's  cars,  neg- 
ligently propelled  by  defendant's  servants 
at  a  rapid  and  dangerous  rate  of  speed, 
•  •  •  without  ringing  the  gong  or  sound- 
ing any  alarm  of  its  approach,  •  •  • 
carelessly  and  negligently  ran  the  running; 
to  Supreme  Court,    77  N.  B.  Mi. 
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board  and  other  parts  of  said  car  upon  and 
against  plaintiff's  buggy,  •  •  »  and 
threw  plaintiff  therefrom,"  etc.  The  rate  of 
speed  at  which  the  car  is  alleged  to  hare 
been  running  was  20  miles  per  hour.  By  its 
general  yerdict  the  jury  found  that  appel- 
lant was  guilty  of  negligence  as  charged,  and 
that  appellee  was  without  fault  on  her  part 
The  general  verdict  must  therefore  stand, 
unless  it  is  overcome  by  the  facts  specially 
found.  If  the  facts  thus  found  show  that 
appellant  was  not  guilty  of  negligence  as 
charged,  or  that  appellee,  by  her  own  negli- 
gence, contributed  to  her  injury,  then  such 
facts  would  be  in  irreconcilable  conflict  with 
the  general  verdict,  and  would  be  of  con- 
trolling influence.  Appellant's  learned  coun- 
sel argue  that  the  answers  to  the  interroga- 
tories affirmatively  show  that  the  appellee 
was  guilty  of  negligence  in  turning  her  buggy 
onto  the  track,  for  it  is  established  that  the 
car  was  between  her  and  the  top  of  the  via- 
duct before  she  began  to  turn  in  toward  the 
track,  and  was  in  plain  view  from  any  point 
on  Virginia  avenue  between  the  top  of  the 
viaduct  and  the  intersection  of  Virginia  ave- 
nue and  Louisiana  street,  and  there  was 
nothing  to  prevent  her  from  seeing  it  if  she 
had  looked.  The  question  of  appellee's,  neg- 
ligence must  be  determined  in  view,  of  the 
rule,  so  firmly  established  in  this  state,  that 
the  law  will  presume  that  she  actually  saw 
what  she  could  have  seen,  if  she  had  looked, 
and  heard  what  she  could  have  heard,  if  she 
had  listened.  Young  v.  Citizens',  etc.,  Ry. 
Go.,  148  Ind.  54,  44  N.  B.  927,  47  N.'  E.  142; 
Cones  v.  Cincinnati,  etc.,  By.  Co.,  114  Ind.; 
at  page  114, 16  N.  E.  638;  Lake  Erie,  etc.,  Ry. 
Co.  v.  Stick,  143  Ind.  449,  41  N.  E.  305.  If 
she  could  have  seen  the  approaching  car,  by 
looking.  In  time  to  have  escaped  colliding 
with  it,  It  will  be  presumed,  in  case  of  col- 
lision, either  that  she  did  not  look,  or,  if  she 
did,  she  did  not  heed  what  she  saw.  Such 
conduct  is  held  to  be  negligence  per  se.  Ohio, 
etc.,  Ry.  Co.  v.  Hill,  117  Ind.,  at  page  61,  18 
N.  E,  461;  Cones  v.  Cincinnati,  etc.,  Ry.  Co., 
114  Ind.,  at  page  330,  16  N,  E.  638;  Lake 
Erie,  etc.,  Ry.  Co.  v.  Stick,  supra;  Young  v. 
Citizens',  etc.,  By.  Co.,  supra.  If  it  was  neg- 
ligence for  her  to  drive  on  the  track  so  an 
approaching  car  would  strike  her,  without 
first  looking,  then  she  could  not  recover,  for 
by  her  own  act  she  contributed  to  her  in- 
jury. In  Young  v.  Citizens',  etc.,  Ry.  Co.,  148 
Ind.  54,  44  N.  E.  927,  47  N.  E.  142,  such  con- 
duct was  declared  to  be  negligence.  The 
case  of  Kessler  v.  Citizens'  Street  Railway 
Co.,  20  Ind.  App.  427,  50  N.  E.  891,  decides 
the  identical  question  we  are  now  consider- 
ing, with  this  exception:  In  that  case  appel- 
lee was  driving  on  a  street  where  appellant 
operated  a  line  of  street  cars,  and  was  driv- 
ing at  a  safe  distance  from  the  track  so  a  car 
could  pass.  To  get  around  a  wagon  In  front, 
appellee  turned  on  the  track  about  40  feet  in 
front  of  a  car  going  in  the  same  direction. 
The  motorman  did  not  have  any  warning  that 


appellee  was  going,  to  turn  onto  the  track, 
and  could  not  hare  stopped  the  car  in  time 
to  avoid  a  collision  after  he  discovered  the 
danger.  Upon  these  facts  it  was  held  that 
appellant  could  not  recover.  Here  the  Jury 
found  that  the  wagon  in  front  of  appellee 
was  an  indication  to  the  motorman  that  ap- 
pellee intended  to  turn  to  pass  it,  and  that 
he  knew,  or  bad  reason  to  know,  she  would 
turn  toward  the  track.  We  think  this  find- 
ing is  largely  speculative,  and  more  the 
statement  of -a  conclusion  than  a  substantive 
fact  The  finding  casts  upon  the  motorman 
the  presumption  that  she  would  deliberately 
Imperil  her  life  and  safety  by  driving  on  the 
track,  when  he  had  a  right  to  presume  that 
♦she  would  not  do  so. 

If  it  was  negligence  for  appellant  to  run 
its  car  at  the  rate  of  speed  it  did,  it  was  like- 
wise negligence  for  appellee  to  drive  upon 
the  track  in  front  of  It  when  she  had  ample 
opportunity  of  seeing  its  approach,  if  she 
bad  looked,  and  could  thus  have  avoided  in- 
jury. The  law  la  too  well  settled  to  be  longer 
in  doubt  that  a  person  must  exercise  his  own 
faculties  so  as  to  avoid  danger,  if  he  can 
reasonably  avoid  It;  and  a  failure  to  do  so, 
If  it  contributes  proximately  to  the  Injury, 
will  prevent  the  one  thus  injured  from  re- 
covering damages  therefor.  Salem-Bedford 
Stone  Co.  v.  O'Brien,  12  Ind.  App.  217,  40  N. 
E.  430.  If  appellee  had  looked,  she  could 
have  seen  the  approaching  car,  and  realized 
ber  Impending  danger,  and  thus  avoided  in- 
jury. This  she  did  not  do,  but.  deliberately 
placed  herself  in  a  place  of  peril,  without 
taking  any  precaution  for  her  safety.  The 
two  essential  elements  of  contributory  negli- 
gence are  want  of  ordinary  care  by  the  plain- 
tiff, and  a  casual  connection  between  such 
want  of  care  and  the  injury.  Salem-Bedford 
Stone  Co.  v.  O'Brien,  supra.  Here  these  two 
elements  combine,  for  appellee  did  not  use  or- 
dinary care,  and  there  was  a  direct  and  cas- 
ual connection  between  such  want  of  care 
and  the  Injury. 

It  is  unnecessary  to  discuss  the  relative 
rights  of  a  street  car  company  and  a  traveler 
to  the  use  of  the  street  occupied  by  street 
car  tracks.  The  simple  question  here  involv- 
ed is  this:  Can  a  person,  traveling  upon  a 
street  deliberately  drive  or  walk  in  front  of 
an  approaching  car,  without  looking  or  tak- 
ing any  precautions  to  avoid  a  collision,  and 
recover  for  resulting  Injury?  This  question 
must  be  answered  in  the  negative,  for  the  au- 
thorities so  hold.  The  cases  cited  are  in 
point  In  the  recent  case  of  Indianapolis 
Street  Ry.  Co.  v.  Tenner,  67  N.  E.  1044,  this 
court  held  that  a  party  who  had  alighted 
from  a  street  car  and  passed  back  of  it  and 
upon  the  track  on  which  cars  traveled  in 
the  opposite  direction,  without  looking  or 
listening  for  the  approach  of  cars,  was  guilty 
of  contributory  negligence,  and  could  not  re- 
cover. The  facts  in  that  case  made  a  more 
favorable  showing  for  appellee  than  they  do 
here,  for  there  the  view  of  the  approaching 
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car  was  obstructed  by  the  car  from  which 
she  alighted,  and  she  could  not  see  the  ap- 
proaching car  until  she  bad  passed  behind 
the  one  upon  which  she  bad  been  riding. 
Here  appellee  could  have  seen  the  car  that 
injured  her,  If  she  had  looked,  at  any  time 
after  it  came  over  the  top  of  the  viaduct,  and 
when  it  was  four  or  Ave  hundred  feet  away, 
and  continuously  to  the  time  it  struck  her. 
The  facts  -specially  found  are  in  irreconcila- 
ble conflict  with  the  general  verdict,  in  that 
they  show  appellee  was  guilty  of  contributory 
negligence. 

Judgment  reversed,  and  the  court  is  di- 
rected to  sustain  appellant's  motion  for  Judg- 
ment on  the  answers  to  interrogatories  and 
render  judgment  accordingly. 

COMSTOCK,  J.,  and  HENLEY,  C.  J.,  con- 
cur. ROBINSON,  J.,  concurs  in  result 
BLACK,  J.,  dissents.  ROBY,  J.,  dissents, 
and  flies  dissenting  opinion. 

ROBY,  J.  (dissenting).  In  order  that  ap- 
plicable legal  conclusions  be  correctly  stated, 
It  is  essential  that  the  facts  to  which  they 
•  relate  be  expressed  specifically  and  with  cer- 
tainty. The  negligence  charged  against  ap- 
pellant was  that  it  ran  an  electric  car  along 
one  of  the  principal  streets  in  the  city  of 
Indianapolis  at  a  dangerous  rate  of  speed, 
without  signal  of  any  kind,  in  the  same  di- 
rection that  appellee  was  driving  in  a  buggy, 
and  ran  the  same  against  her  vehicle,  over- 
throwing it,  and  inflicting  personal,  injuries 
upon  her.  The  issue  was  formed  by  denial, 
and  upon  trial  she  had  a  verdict  for  $950, 
the  appeal  being  taken  from  a  judgment 
thereon. 

The  burden  of  establishing  contributory 
negligence  was  upon  appellant,  and  the  gen- 
eral verdict,  being  against  it,  is  conclusive, 
unless  the  answers  to  interrogatories  by  the 
Jury  are  irreconcilable  therewith.  The  oc- 
currence complained  of  was  not  a  collision 
at  the  crossing  of  a  steam  railroad  over  a 
public  highway.  The  collision  was  not  caus- 
ed by  an  attempt  by  the  appellee  to  cross 
the  tracks  of  an  electric  railroad  at  the  cross- 
ing of  an  Intersecting  street  It  was  not 
caused  by  an  attempt  to  cross,  such  track 
between  intersecting  streets  or  at  any  other 
place.  It  did  not  take  place  on  a  country 
road  or  crossing,  but  in  one  of  the  main 
streets  in  the  largest  city  of  the  state.  A 
superficial  resemblance  does  not  make  legal 
propositions  applicable  to  one  set  of  facts 
applicable  to  another,  and  analogies,  charm- 
ing as  they  appear,  need  to  be  carefully 
scrutinized,  else  they  confuse  and  mislead, 
instead  of  pointing  the  way.  By  the  general 
verdict  it  is  established  that  appellant  neg- 
ligently inflicted  the  injuries  complained  of 
as  alleged.  The  answers  to  interrogatories 
show  that  appellee  was  injured  at  the  inter- 
section of  Virginia  avenue  and  Louisiana 
street;  that  she  was  driving  southeast  on 
the  avenue,  on  the  right-hand  side  of  the 


car  tracks,  on  a  descending  grade  from  the 
viaduct,  and  such  a  distance  from  the  track 
that  a  car  could  pass  without  striking  the 
buggy.  About  100  feet  from  where  she  was 
struck  she  found  a  wagon  stopped,  or  going 
slower  than  she  in  the  same  direction.  De- 
siring to  pass  it  she  drove  between  it  and 
appellant's  track,  approaching  near  enough 
to  the  track  so  that  the  car  could  not  pass 
without  striking  the  buggy.  Sne  was  driv- 
ing at  a  rate  of  four  to  five  miles  an  hour. 
The  distance  to  the  crown  of  the  viaduct 
was  000  feet  The  view  along  the  track  to 
that  point  was  unobstructed,  there  being 
nothing  to  prevent  her  seeing  the  approach- 
ing car  if  she. had  looked.  The  motorman 
could  see  appellee,  and  that  there  was  room 
to  pass  without  striking  her  buggy.  The 
speed  of  the  car  after  it  came  over  the  via- 
duct did  not  exceed  20  miles  an  hour.  He 
knew,  or  had  reason  to  know,  that  she  would 
turn  towards  the  track  before  she  did  so. 
The  wagon  ahead  of  her  was  an  indication 
to  that  effect.  When  the  car  was  at  the  top 
of  the  viaduct  appellee  was  about  halfway 
between  that  point  and  Louisiana  street 

If  contributory  negligence  can  be  adjudged 
as  a  matter  of  law  upon  these  answers,  it 
must  be  on  the  ground  that  failing  to  see 
the  approaching  car  was  per  se  negligence, 
without  regard  to  other  facts  or  the  existing 
circumstances.  Such  holding  would  be  whol- 
ly contrary  to  precedent  Since  the  careful- 
ly considered  decision  and  exhaustive  opin- 
ion by  Wiley,  J.,  in  Street  Railway  v.  Damm, 
25  Ind.  App.  511,  58  N.  E.  564,  it,  is  not  open 
to  question  that  the  "rigid  and  stringent 
rule  governing  crossing  steam  railway  tracks 
that  intersect  highways  *and  streets  *  *  • 
is  not  applicable  here,  for  the  reason  that 
persons  about  to  cross  a  street  car  track  In 
a  city,  at  the  intersection  of  streets,  are  not 
held  to  that  high  degree  of  care  required  of 
passengers  crossing  steam  railroad  tracks." 
If  such  rules  do  not  apply  to  persons  cross- 
ing the  tracks,  they  do  not  apply  to  those 
driving  along  the  streets,  as  appellee  was 
doing.  So  that  in  consideration  of  the  ques- 
tions presented  by  this  appeal,  steam  cross- 
ing cases  may  be  eliminated. 

Young  v.  Ry.  Co.,  148  Ind.  54,  44  N.  E. 
927,  47  N.  B.  142,  cited  by  appellant  was 
decided  long  before  Railway  v.  Damm,  su- 
pra, and  at  a  time  when  the  burden  was  on 
the  plaintiff  to  show  his  freedom  from  fault 
and  came  to  the  Supreme  Court  on  a  special 
verdict.  No  general  verdict  was  returned. 
The  attendant  presumptions  did  not  arise, 
and  it  is  not  authority  for  overthrowing  a 
general  verdict  upon  answers  to  interroga- 
tories, which  show  that  the  party  injured 
did  not  see  the  approaching  car,  unless  such 
failure  is  shown  by  such  answers  to  have 
been  inexcusable  In  connection  with  condi- 
tions which  then  existed.  There  can  be  noth- 
ing better  settled  than  that  one  who  delib- 
erately casts  himself  in  front  of  an  approach- 
ing vehicle,  whether  wagon  or  car,  cannot 
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recover  resulting  damages.  Moran  v.  Leslie 
(Ind.  App.)  70  N.  E.  102;  Ry.  v.  Helvie,  22 
Ind.  App.  615,  53  N.  B.  191;  Kessler  v.  Ry, 
20  Ind.  App.  427,  50  N.  E.  891. 

The  above-cited  cases  are  typical  Illustra- 
tions of  the  principle.  The  facts  stated  In 
the  answers  to  the  interrogatories  In  the  case 
at  bar,  remembering  always  that  "all  rea- 
sonable presumptions  are  Indulged  against 
the  special  answers  and  In  support  of  the 
general  verdict,  and  If  the  general  verdict, 
thus  aided,  is  not  in  Irreconcilable  conflict 
with  the  answers,  it  must  stand"  (Ry.  v.  Pey- 
ton, 167  Ind.  690,  697,  61  N.  E.  722),  come 
very  far  from  bringing  appellee  within  this 
principle.  It  is  not  stated  therein  how  far 
appellant's  car  was  from  appellee  when  she 
started  to  drive  around  the  wagon.  "It  Is 
found  as  a  fact  that  they  [she]  saw  or  did  not 
see  the  car,  but  that  there  was  nothing  to  pre- 
vent one  seeing  it  who  looked  in  the  direction 
from  whence  it  was  coming."  Ry.  Co.  v. 
Dunn,  26  Ind.  App.,  at  page  518,  58  N.  E.  567; 
Union  Trac.  v.  Vandercook  (Ind.  App.)  69  N.  B. 
486.  It  cannot  be  said,  as  a  matter  of  law, 
that  It  1b  negligence  to  cross  the  track  with- 
out looking  when  the  car  is  60  feet  distant. 
An  undisclosed  distance  will  not  warrant 
such  conclusion  against  one  who  was  at- 
tempting to  cross  the  track,  or  as  against  one 
who  had  no  purpose  to  do  so.  When  she 
started  to  go  around  the  wagon  ahead,  "He 
[she]  did  not  know  that  a  car  was  approach- 
ing at  the  rate  of  40  [20]  miles  an  hour.  Had 
he  [she]  seen  the  car  when  that  distance 
away,  and  there  was  nothing  to  lead  him  to 
believe  that  it  was  running  any  faster  than 
the  ordinary  rate  of  speed,  his  attempt  to 
cross  the  track  in  front  of  the  cnr  would  not 
hare  been,  as  matter  of  law,  negligence.  An 
attempt  to  cross  In  front  of  a  street  car  run- 
ning at  an  ordinary  rate  of  speed,  50  feet 
distant  is  not,  as  matter  of  law,  negligence." 
Union  Trac.  v.  Vandercook  (Ind.  App.)  69  N. 
B.  488;  Ry.  Co.  v.  Damm,  supra. 

The  general  verdict  finds  that  no  signals 
were  given.  The  answers  do  not  show  that 
•ny  were  given.  Their  absence  is  therefore 
established.  "While  the  failure  of  those  in 
charge  of  the  car  to  give  the  required  sig- 
nals wonld  not  excuse  appellee  from  the  ex- 
ercise of  due  care,  yet  the  Jury  might  consid- 
er that  fact,  in  connection  with  all  the  cir- 
cumstances attending  the  accident,  in  pass- 
ing; upon  the  conduct  of  appellee."  Union 
Trac,  v.  Vandercook,  supra;  Louisville  r. 
Williams,  20  Ind.  App.  576,  51  N.  E.  128. 

The  high  rate  of  speed  at  which  the  car 
■was  running  Is  another  circumstance  bearing 
upon  the  quality  of  ber  act,  while  if  the  mo- 
torman  made  any  attempt  to  check  or  stop 
bis  car  after  she  turned  toward  the  track,  or 
at  any  other  time,  it  has  not  been  found. 
Tbe  findings  are  wholly  silent  as  to  what  the 
appellee  was  doing,  and  to  where  ber  atten- 
tion was  directed,  when  she  started  around 
the  wagon.  So  far  as  shown,  tbe  street  may 
have  been  crowded  with  vehicles  and  the 
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crossings  filled  with  footmen,  toward  whom 
she  was  bound  to  exercise  due  care  to  avoid 
running  them  down.  If  she  was  so  engaged, 
and  was  for  that  reason  unable  to  look  behind 
her  at  the  critical  moment,  such  fact  must  be 
considered  for  what  it  is  worth  upon  the 
question  of  contributory  negligence.  "He  did 
not  see  nor  hear  the  car.  If  he  had,  it  would 
have  been  his  duty  to  have  attempted  to  get 
off  the  track.  He  was  not  required  to  con- 
stantly look  behind  him."  Ry.  Co.  v.  Darnell 
(Ind.  App.)  68  N.  E.  .612;  Ry.  Co.  v.  Damm, 
supra;  Louisville  v.  Williams,  supra.  That 
every  person  must  exercise  his  faculties  to 
avoid  collision  with  street  cars  or  other  vehi- 
cles, so  as  to  avoid  danger  therefrom,'  If  he 
can  reasonably  do  so,  is  not  only  declared  by 
tbe  authorities,  but  Is  dictated  by  common 
sense:  Whether  one  has  done  this  must  de- 
pend upon  the  attendant  circumstances,  and 
where,  as  in  this  case,  they  are  not  fully 
shown  by  the  answers  to  the  Interrogatories, 
there  can  be  no  judgment  as  against  the 
general  verdict,  unless  there  be  some  con- 
trolling act  or  omission  that  under  any  cir- 
cumstances would  be  negligent  Neither  can 
it  be  implied  that  appellee  ought  to  have 
turned  out  on  the  other  side  of  the  wagon 
she  was  passing.  The  answers  do  not  show 
that  there  was  sufficient  room,  or  any  room, 
for  ber  to  do  so.  It  is  not  Incumbent  upon 
ber  to  show  why  she  did  not  turn  away  from 
the  track  instead  of  towards  it  The  gen- 
eral verdict  does  that  It  thus  appears,  with- 
out going  further,  that  the  quality  of  appel- 
lee's acts  were  dependent  upon  much  the 
statement  of  which  is  omitted  from  tbe  an- 
swers to  the  interrogatories,  and  that  the 
question  was  for  the  jury.  Ind.  Pipe  Line, 
etc.,  v.  Neusbum,  21  Ind.  App.  361,  369,  52  N. 
E.  471;  Pelrce  v.  Ray,  24  Ind.  App.  302,  813, 
56  N.  E.  776.    ' 

The  application  of  the  decisions  as  to  col- 
lisions at  the  crossing  of  steam  railroads  to 
collisions  between  travelers  upon  the  streets, 
in  favor  of  the  owner  of  the  heaviest  vehicle, 
is,  in  my  opinion,  an  unwarranted  Innovation, 
and  why,  In  making  it,  the  established  rules 
by  which  answers  to  Interrogatories  returned 
in  connection  with  a  general  verdict  have 
always  been  judged  should  be  wiped  out 
as  is  done  by  the  main  opinion,  I  cannot  un- 
derstand. Not  desiring  to  be  a  party  to 
either  departure,  I  dissent 


078  N.  T.  at) 
WETYEN  v.  PICK  et  al. 
(Court  of  Appeals  of  New  York.     April  8, 
1904.) 

DOWER— ACTION  —  LIMITATIONS— NONRESIDENT 
DEFENDANTS— SERVICE    BT  PUBLICATION. 

1.  Under  Code  Civ.  Proc.  f  1596.  a  widow 
must  begin  an  action  for  dower  within  20  years 
from  the  death  of  her  husband,  unless  she  Is  at 
such  time  under  disability,  or  unless  the  right 
of  dower  has  been  adjudged  by  a  decree  of  court, 
or  been  rpcojmized  under  8Pal.  in  which  case  the 
time  after  the  husband's  death  previous  to  th« 
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recognition  or  adjudication  of  dower,  or  the 
time  under  Vhich  the  widow  waB  under  dis- 
ability, must  be  excluded. 

2.  Where  a  widow  begins  an  action  for  dower 
more  than  20  years  after  her  husband's  death, 
the  cause  of  action  is  not  exempted  from  the 
limitations  of  Code  Civ.  Proc.  |  1596,  by  section 
401,  providing  that  if,  when  a  cause  of  action  ac- 
crues, a  person  is  without  the  state,  the  action 
may  be  commenced  within  the  time  limited  after 
his  return  by  the  fact  that  the  defendants  have 
not  been  in  the  state  since  the  husband's  death, 
as  by  section  414,  subd.  1,  the  general  provisions 
of  the  Code  as  to  limitations  do  not  apply  to  a 
case  where  a  different  limitation  is  specifically 
lirescribed  by  law. 

3.  Under  Code,  I  1597,  providing  that,  if  any 
property  in  which  dower  is  claimed  is  actually 
occupied,  the  occupant  thereof  must  be  made  de- 
fendant in  the  action,  and  when  it  is  not  so 
occupied  the  action  may  be  brought  against  some 
person  exercising  acts  of  ownership  thereupon 
or  claiming  title  thereto,  a  widow  can  bring  ac- 
tion for  dower  against  tenants  or  occupants,  so 
that  the  statute  of  limitations  provided  oy  Code, 
I  1596,  is  not  prevented  from  running  because 
the  life  tenant  and  owners  in  fee  were  nonresi- 
dents. 

4.  Under  Code  Civ.  Proc  $  488,  subd.  5,  pro- 
viding for  service  by  publication  where  the  com- 
plaint demands  Judgment  that  defendant  be  ex- 
cluded from  interest  in  or  lien  upon  specific 
real  or  personal  property  within  the  state,  or 
that  such  an  interest  in  favor  of  either  party  be 
defined  and  enforced,  an  action  for  dower  may 
be  commenced  where  such  parties  are  nonresi- 
dents, and  there  was  no  occupant  of  the  prem- 
ises, or  any  person  exercising  acts  of  owner- 
ship. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Adeline  Wetyen  against  Peter 
W.  Pick  and  others.  From  a  judgment  of 
the  Appellate  Division  (85  N.  Y.  Supp.  592) 
in  favor  of  defendants  upon  a  submission  of 
controversy,  plaintiff  appeals.    Affirmed. 

David  Ackerman,  for  appellant  Henry 
Hill  Pierce  and  Harry  B.  Lee,  for  respondent 
Peter  W.  Flck.  Herbert  M.  .Johnston  and 
George  W.  McAdams,  for  respondent  Anna 
M.  C.  Breckwedel. 


BARTLETT,  J.  The  case  embodied  in  this 
submission  is  for  dower  in  certain  real  es- 
tate situated  in  the  city  of  New  York.  The 
plaintiff  is  the  widow  of  the  late  John  EL 
Wetyen,  who  died  March  29,  1863,  seised  in 
fee  simple  of  the  real  estate  in  question.  The 
plaintiff  was  married  some  time  previous  to 
the  year  1850  in  the  city  of  New  York.  There 
were  four  children  of  the  marriage— one 
daughter,  Anna  M.  C,  and  three  sons— all  of 
whom  survived  their  father.  The  deceased 
left  a  last  will  and  testament  which  Is  set 
forth  In  the  submission  herein,  but  its  terms 
are  not  material,  as  no  question  respecting 
the  same  Is  raised  by  either  counsel.  Prior 
to  1880  the  plaintiff's  daughter,  Anna  M.  C. 
Wetyen,  married  Peter  W.  Fick,  and  a  daugh- 
ter was  born  to  them,  Anna  M.  Fick.  Anna 
M.  Wetyen,  the  mother,  took  title  to  a  por- 
tion of  the  real  estate  In  question  under  the 
will  of  her  father,  and  upon  her  death  in 
1880  her  husband,  Peter  W.  Flck,  one  of  the 
defendants  herein,  became  a  tenant  by  the 


curtesy  In  the  real  estate  of  which  she  died 
seised.    It  Is  unnecessary  to  refer  to  the  de- 
tails In  the  chain  of  title  vesting  the  fee  of 
this  entire  real  estate  in  which  dower  Is  now 
claimed  In  the  defendant  Anna  M.  Fick,  the 
granddaughter  of  the  plaintiff.     The  plain- 
tiff and  her  children  resided  In  the  city  of 
New  York  for  eight  years  after  the  death  of 
her  husband  on  March  29,  1863.     She  then 
removed  to  New  Jersey,  taking  her  children 
with  ber.    All  the  parties,  both  plaintiff  and 
defendants,  have  since  resided 'In  the  state 
of  New  Jersey,  with  the  exception  that  for 
one  year  the  defendants  herein  lived  in  the 
city  of  New  York.    It  appears  by  the  sub- 
mission as  follows:    "Since  the  death  of  said 
Anna  in  1880  the  defendants  have  collected, 
received,  and  used  for  their  own  benefit  all 
the  rents  and  profits  from  the  premises  In 
question,  and  are  now  In  possession  of  said 
premises,  and  claim  title  thereto."     It  fur- 
ther appears  that  no  demand  was.  made  by 
the  plaintiff  for  ber  dower  until  the  24th  day 
of  March,  1903,  which  was  40  years,  lack- 
ing 5  days,  after  the  death  of  ber  husband. 
Several  questions  were  submitted  under 
this  agreed  case,  but  the  principal  one  is 
whether  the  plaintiff's  claim  for  dower  Is 
barred  by  the  statute  of  limitations.    The 
limitation  of  the  action  for  dower  is  contain- 
ed In  the  Code  of  Civil  Procedure,  I  1596, 
which   reads   as  follows:     "An  action  for 
dower  must  be  commenced  by  a  widow,  with- 
in twenty  years  after  the  death  of  her  hus- 
band; but  if  she  is,  at  the  time  of  his  death, 
either:     (1)  Within  the  age  of  twenty-one 
years;  or  (2)  insane;  or  (3)  imprisoned  on  a 
criminal  charge,  or  In  execution  upon  con- 
viction of  a  criminal  offense,  for  a  term  less 
than  for  life;   the  time  of  such  a  disability 
is  not  a  part  of  the  time  limited  by  this  sec- 
tion.   And  if,  at  any  time  before  such  claim 
of  dower  has  become  barred  by  the  above 
lapse  of  twenty  years,  the  owner  or  owners 
of  the  land  subject  to  such  dower,  being  in 
possession,  shall  have  recognized  such  claim 
of  dower  by  any  statement  contained  in  a 
writing  under  seal,  subscribed  and  acknowl- 
edged In  the  manner  entitling  a  deed  of  real 
estate  to  be  recorded,  or  if  by  any  judgment 
or  decree  of  a  court  of  record  within  the  same 
time  and  concerning  the.  lands  In  question, 
wherein  such  owner  or  owners  were  parties. 
Buch  right  of  dower  shall  have  been  distinct- 
ly recognized  as  a  subsisting  claim  against 
said  lands,  the  time  after  the  death  of  ber 
husband,  and  previous  to  such  acknowledg- 
ment In  writing  or  such  recognition  by  Judg- 
ment or  decree,  Is  not  a  part  of  the  time  lim- 
ited by  this  section."    This  section  thus  pro- 
vides that  an  action  for  dower  must  be  com- 
menced by  the  widow  within  20  years  after 
the  death  of  her  husband,  subject  to  certain 
exceptions.    It  also  points  out  the  manner  in 
which  the  20-years  limitation  may  be    ex- 
tended 20  years  more.    It  is  the  claim  of  the 
plaintiff    (appellant)    that    although   the    20 
years,  by  this  section,  have  apparently   run 
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against  her,  as  there  was  no  extension  of  the 
period  of  limitation  by  writing  or  Judgment, 
yet,  nevertheless,  the  running  of  the  statute 
was  prevented  by  the  fact  that  at  no  time 
since  her  husband's  death  have  the  defend- 
ants resided  in  the  state  of  New-York  for  20 
years.  This  claim  is  based  on  the  provisions 
of  chapter  4  of  the  Code  of  Civil  Procedure, 
entitled  "Limitation  of  the  Time  of  Enfor- 
cing a  Civil  Remedy."  Two  sections  con- 
tained in  title  3  of  this  chapter,  which  is 
entitled  "General  Provisions,"  are  relied  up- 
on. Section  401  reads  in  part  as  follows: 
"If,  when  the  cause  of  action  accrues  against 
a  person,  he  is  without  the  state,  the  action 
'  may  be  commenced  within  the  time  limited 
therefor,  after  his  return  Into  the  state." 
Exceptions  are  contained  In  title  3  qualifying 
the  time  fixed  for  the  running  of  the  stat- 
ute in  various  cases.  Section  414  of  this 
title  Is  headed,  "Cases  to  Which  This  Chap- 
ter Applies,"  and  reads  In  part  as  follows: 
"The  provisions  of  this  chapter  apply,  and 
constitute  the  only  rules  of  limitation  appli- 
cable, to  a  civil  action  or  special  proceeding, 
except  in  one  of  the  following  cases:  (1)  A 
case,  where  a  different  limitation  is  specially 
prescribed  by  law,  or  a  shorter  limitation  Is 
prescribed  by  the  written  contract  of  the 
parties."  The  remaining  provisions  of  this 
section  are  Immaterial  at  this  time. 

It   Is   the   contention   of   the   counsel   for 
plaintiff  that  section  1596  is  not  within  'the 
exception  of  section  414,  and  consequently 
section  401  applies.    The  counsel  for  defend- 
ants argues  that  section   1596  was  Intend* 
ed  to  be  complete  in  itself,  and  falls  within 
the  exception  of  section  414,  subd.  1,  above 
quoted,   as  It  contains   a   different   limita- 
tion  specially  prescribed  by  law.    In  order 
to  answer  the  question  now   submitted   it 
is  necessary  briefly  to  consider  the  history 
of  the  statute  of  limitations  applicable  to 
the  action  for  dower.    At  common  law  and 
under  the  revised  laws  of  this  state  there 
was  no  statute  of  limitation  applicable  to  an 
action  for  dower,  and  the  widow  had  her  en- 
tire lifetime  in  which  to  enforce  that  right 
In  the  revision  of  the  Statutes  of  1827  the 
commissioners  Inserted  a  new  section  in  the 
title  treating  of  estates  in  dower,  reading  as 
follows:    "Sec.  18.  A  widow  shall  demand  her 
dower  within  twenty  years  after  the  death  of 
her  husband;  but  if,  at  the  time  of  such  death, 
she  be  under  the  age  of  twenty-one  years,  or 
insane,  or  imprisoned  on  a  criminal  charge  or 
conviction,  the  time  during  which  such  dis- 
ability continues  shall  not  form  any  part  of 
the  said  term  of  twenty  years."    1  Rev.  St 
(1st  Ed.)  p.  742,  pt  2,  c.  1,  tit  3. 

In  tne  report  of  the  commissioners  to  revise 
the  Btatute  law  for  1827  (page  75;  5  Ed- 
munds' R.  S.  [Ed.  1863]  p.  334)  they  submit- 
ted the  following  note,  referring  to  section  18, 
above  quoted:  "1  Rev.  Laws,  p.  60,  f  1,  al- 
lows a  widow  her  lifetime  to  prosecute  for  her 
dower.  By  the  revised  statute  of  limitations 
a  woman  must  demand  every  other  estate  in 


lands  to  which  she  may  be  entitled  within 
twenty  years,  subject  to  the  exceptions  con- 
tained in  the  preeedlng  section.  If  It  be  an 
object  In  any  case  to  quiet  titles,  to  protect 
honest  purchasers,  and  to  excite  to  a  vigilance 
equally  beneficial  to  the  claimant  a'nd  to  oth- 
ers, it  is  conceived  that  this  case  requires  the 
necessary  provisions  to  attain  it  as  much,  if 
not  more,  than  any  other."  We  have  here  set 
forth  the  reason  of  the  revisers  in  creating 
this  limitation  as  to  actions  for  dower,  which 
was  to  quiet  titles,  to  protect  honest  purchas- 
ers, and  to  excite  to  a  vigilance  equally  benefi- 
cial to  .the  claimant  and  to  others.  When  the 
Code  of  Civil  Procedure  was  enacted,  section 
18,  above  quoted,  was  incorporated  into  the 
first  part  of  section  1596,  with  slight  verbal 
changes  not  affecting  the  general  meaning. 
The  section  remained  as  so  enacted  until 
amended  in  an  important  particular  In  1882 
(chapter  277,  p.  844),  when  was  added  the  fol- 
lowing: "And  if  at  any  time  before  such 
claim  of  dower  has  become  barred  by  the 
above  lapse  of  twenty  years,  the  owner  or 
owners  of  the  lands  subject  to  such  dower  be- 
ing in  possession,  shall  have  recognized  such 
claim  of  dower  by  any  statement  contained  in 
a  writing  under  seal,  subscribed  and  acknowl- 
edged in  the  manner  entitling  a  deed  of  real 
estate  to  be  recorded,  or  if  by  any  judgment 
or  decree  of  a  court  of  record  within  the  same 
time  and  concerning  the  land  in  question, 
wherein  such  owner  or  owners  were  parties, 
such  right  of  dower  shall  have  been  distinctly 
recognized  as  a  subsisting  claim  against  said 
lands,  the  time  after  the  death  of  her  husband, 
and  previous  to  such  acknowledgment  in 
writing  or  such  recognition  by  Judgment  or 
decree,  is  not  a  part  of  the  time  limited  by  this 
section."  It  was  undoubtedly  the  intention  of 
the  Legislature  of  1882,  In  adding  this  amend- 
ment, to  embody  in  the  section  provisions  cal- 
culated to  more  completely  carry  out  the  In- 
tention of  the  revisers  as  expressed  in  their 
report  In  1827,  to  quiet  titles,  to  protect  honest 
purchasers,  and  to  excite  to  a  vigilance  equal- 
ly beneficial  to  the  claimant  and  to  others.  A 
careful  reading  of  this  amendment  discloses 
that  the  Legislature  Intended  the  Btatute  of 
limitation  in 'the  action  for  dower  should  be 
contained  in  one  section,  wherein  a  different 
limitation  was  specially  prescribed  by  law 
within  the  exception  of  section  414  of  the 
Code,  subd.  1.  That  is  to  say,,  the  section,  as 
thus  amended,  provided  an  original  limitation 
of  20  years,  but  upon  the  last  day  of  the  20 
years  it  was  rendered  possible  for  the  owner 
of  the  land  subject  to  dower  being  in  posses- 
sion to  recognize  the  claim  of  dower  in  a  writ- 
ing under  seal,  subscribed  and  acknowledged 
In  the  manner  entitling  a  deed  of  real  estate 
to  be  recorded,  or  the  claim  of  dower  could  be 
recognized  by  any  Judgment  or  decree  of  a 
court  of  record  within  the  same  time,  and 
concerning  the  land  in  question,  and  wherein 
the  owner  thereof  was  a  party.  In  case  of 
recognition  in  either  form  thus  pointed  out  the 
20  years  intervening  between  the  death  of  the 
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husband  of  the  widow  and  the  date  of  the 
writing  or  Judgment  la  not  a  part  of  the  time 
limited  by  this  section.  In  other  words,  It  was 
possible  for  the  parties  In  Interest  to  double 
the  time  of  limitation  mentioned  In  the  stat- 
ute, making  it  40  years  instead  of  20,  and  in 
legal  contemplation  a  special  limitation.  The 
object  of  requiring  the  writing  to  be  under 
seal  and  acknowledged  in  the  manner  pre- 
scribed for  the  execution  of  a  deed,  or  by  Judg- 
ment or  decree  of  a  court  of  record,  obviously 
was  to  make  the  extension  of  time  a  matter 
of  record,  so  that  any  one  taking  title  to  real 
estate,  encountering  a  dower  right,  could,  by 
consulting  the  provisions  of  the  Code  and  the 
records  of  the  county,  ascertain  whether  or  not 
such  claim  of  dower  was  valid  and  existing. 
If,  as  is  claimed  by  plaintiff,  the  intention  of 
the  Legislature  was  to  apply  to  this  section 
the  provisions  of  section  401,  which  stops  the 
running  of  the  statute  when  the  defendant  is 
without  the  state,  it  would  necessitate  Inves- 
tigation as  to  a  claim  for  dower,  the  validity 
of  which  could  not  be  ascertained  by  an  ex- 
amination of  the  records.  It  would  require  a 
search  in  a  foreign  Jurisdiction  to  ascertain  if 
the  interested  parties  had  lived  there,  and,  if 
so,  how  long,  whether  living  or  dead,  their 
present  residence,  and  other  details  that  could 
only  be  preserved  in  affidavit  form,  and  at 
best  very  unsatisfactory  when  Incorporated 
Into  an  abstract  of  title.  In  many  Instances 
it  la  highly  probable  that  It  would  be  impossi- 
ble, after  the  lapse  of  years,  to  follow  out  such 
inquiries  with  a  fair  measure  of  success.  In 
construing  this  section  limiting  actions  for 
dower,  an  Important  question  of  public  policy 
is  Involved,  which  distinguishes  it  from  any 
other  provisions  of  the  Code  dealing  with  the 
subject  of  limitations.  This  question  of  pub- 
lic policy  is  set  forth  In  the  revisers'  notes  al- 
ready quoted,  and  is  further  evidenced  by  the 
amendment  of  the  section  in  1882.  If  the  ar- 
gument of  the  counsel'  for  plaintiff  (appellant) 
is  sound,  it  would  practically  defeat  the  object 
of  the  revisers. 

We  have  considered  the  question  thus  far 
under  the  assumption  that  the  tenant  by  the 
curtesy  and  the  owner  of  the  fee,  although 
residing  in  the  state  of  New  Jersey  for  more 
than  20  years,  are  necessary  parties  to  this 
action.  An  action  for  dower  seeks  to  deter- 
mine an  estate  in  land,  and  according  to  the 
present  provisions  of  the  Code,  which  are 
substantially  a  re-enactment  of  the  Revised 
Statutes  upon  the  same  subject,  the  occu- 
pant of  the  premises  must  be  made  defend- 
ant in  the  action.  Section  1597  of  the  Code, 
entitled  "Against  Whom  Action  to  be 
Brought,"  reads  as  follows:  "Where  the 
property,  In  which  dower  is  claimed,  Is  actu- 
ally occupied,  the  occupant  thereof  must 
be  made  defendant  In  the  action.  Where  it 
Is  not  so  occupied,  the  action  must  be 
brought  against  some  person  exercising  acts 
of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time 
of  the  commencepient  of  the  action."    We 


have  already  pointed  out  that  the  submis- 
sion contains  the  following  clause:     "Since 
the  death  of  said  Anna,  In  1880,  the  defend- 
ants have  collected,  received,  and  used  for 
their  own  benefit  all  the  rents  and  profits 
from  the  premises  in  question,  and  are  now 
In  possession  of  said  premises  and  claiming 
title  thereto."    We  have  here  a  clear  period 
of  20  years  after  1880  when  these  defendants 
were  residents  of  the  state  of  New  Jersey, 
and  during  that  time  had  collected  all  the 
rents  and  profits  from  the  premises  in  ques- 
tion.   The  rents  and  profits  could  not  have 
been  so  collected  unless  there  bad  been  a 
tenant  in  the  premises.    It  therefore  follows 
that  the  widow  could  at  any  time  have  insti- 
tuted this  action  for  dower  by  making  the 
tenant  a  party.    In  Elllcott  v.  Mosier,  7  N. 
Y.  201,  Chief  Judge  Ruggles,  writing  at  a 
time  when  the  widow  could  maintain  eject- 
ment for  her  dower,  said:    "Before  the  adop- 
tion of  the  Revised  Statutes,  the  plaintiff's 
remedy  at  law  would  have  been  by  an  action 
of  dower.    The  object  of  that  action  Is  to 
obtain  or  compel  an  assignment  of  dower  by 
the  heir  or  other  owner  of  the  land  subject 
to  the  widow's  right    It  could  therefore  be 
brought  only  against  the  owner  or  the  ten- 
ant of  the  freehold.    No  other  person  could 
assign  the  dower.    Hurd  v.  Grant,  S  Wend. 
340;    Park  on  Dower,  285;   Coke's  Littleton, 
35a;  Beddlngford's  Case,  0  Coke,  17.   The  ac- 
tion of  dower  was  abolished  in  1830,  and  the 
action  of  ejectment' substituted  In  its  place. 
2  Rev.  St  303.  SS  2,  4,  304,  310,  313.    By  sec- 
tion 4  the  action  must  be  brought  against 
the  actual  occupant  of  the  land  if  there  be 
one,  and  in  terms  this  section  applies  as  well 
to  actions  of  ejectment  for  dower  as  to  other 
actions  of  ejectment     The  consequence  Is 
that  in  a  case  where  the  premises  in  which 
dower  is  claimed  are  in  the  actual  occupation 
of  a  tenant  for  years  the  action  of  ejectment 
for  dower,  if  it  can  be  sustained  at  all,  must 
be  brought  against  the  actual  occupant  and 
not  against  the  tenant  of  the  freehold."    This 
practice  has  been  perpetuated  in  the  Code  of 
Civil  Procedure,  as  above  quoted,  and  regu- 
lates the  necessary  parties  in  the  widow's 
action  for  dower.     Furthermore,  if  we  as- 
sume that  there  was  a  period  of  time  when 
there  was  no  occupant  of  the  premises,  or 
any  person    exercising    acts    of    ownership 
thereupon,  and  the  plaintiff  bad  been  com- 
pelled to  Join  as  defendant  the  nonresident 
person  claiming  title  thereto,  the  situation 
would  present  no  obstacle  to  the  widow  Im- 
mediately beginning  her  action,  as  service 
could  be  made  by  publication  under  section 
438  of  the  Code,  subdivision  5,  which  pro- 
vides that  the  service  by  publication  can.  be 
made  "where  the  complaint  demands  judg- 
ment that  the  defendant  be  excluded  from  a 
vested  or  contingent  interest  in  or  lien  upon 
specific  real  or  personal  property  within  the 
state;    or  that  such  an  interest  or  lien    in 
favor  of  either  party  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the 
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title  to  such  property."  It  ia  therefore  clear 
that  the  statute  of  limitations  has  ran  against 
the  plaintiff,  and  her  claim  for  dower  is  con- 
sequently barred. 

The  plaintiff's  counsel  raises  the  further 
point  that  the  former  decisions  of  this  court 
are  controlling,  and  hold  that  section  401  ap- 
plies to  section  1596.  Three  cases  are  cited 
as  sustaining  this  claim,  viz.,  Hayden  v. 
Pierce,  144  N.  Y.  512,  39  N.  E.  638;  Titus  v. 
Poole,  145  N;  Y.  414,  40  N.  B.  228;  Hamilton 
v.  Royal  Ins.  Co:,  156  N.  Y.  327,  50  N.  E.  863, 
42  L.  R.  A.  485.  In  the  Pierce  and  Poole 
Oases  the  question  arose  under  section  1822 
of  the  Code,  which  provides,  in  substance, 
that  an  action  oh  a  claim  against  the  estate 
of  a  decedent  which  has  been  disputed  or  re- 
jected must  be  brought  within  the  period  of 
six  months.  In  the  Pierce  Case  it  was  claim- 
ed that  section  401  applied,  which  provides 
that  if,  when  a  cause  of  action  accrues 
against  a  person,  he  is  without  the  state,  the 
action  may  be  commenced  within  the  time 
limited  therefor  after  bis  return  into  the 
state.  In  the  Poole  Case  it  was  argued  that 
section  405  of  the  Code  applied,  which  pro- 
vides that:  "If  an  action  Is  commenced 
within  the  time  limited  therefor,  and  a  judg- 
ment therein  is  reversed  on  appeal,  without 
awarding  a  new  trial,  or  the  action  is  ter- 
minated in  any  other  manner  than  by  a  vol- 
untary discontinuance,  a  dismissal  of  the 
complaint  for  neglect  to  prosecute  the  action,. 
or  a  final  judgment  upon  the  merits,  the 
plaintiff,  or,  If  he  dies,  and  the  cause  of  ac- 
tion survives,  his  representative  may  com- 
mence a  new  action  for  the  same  cause,  after 
the  expiration  of  the  time  so  limited,  and 
within  one  year  after  such  a  reversal  or  ter-< 
ruination."  Both  of  these  cases  involved  the 
construction  of  section  414.  It  was  conceded 
that,  If  section  1822  could  be  regarded  as 
establishing  a  different  limitation,  specially 
prescribed  by  law,  within  the  language  of 
section  414,  then  the  sections  arresting  the 
running  of  the  statute  of  limitations  could 
not  affect  the  situation,  and  defendants'  de- 
fense of  the  statute  would  have  to  be  sus- 
tained. In  the  Poole  Case  Chief  Judge  An- 
drews said  (145  N.  Y.  at  page  423,  40  N.  E. 
230),  referring  to  section  414:  "That  section, 
so  far  as  it  affects  the  question  now  under 
consideration,  is  as  follows:  'Sec.  414.  The 
provisions  of  this  chapter  apply  and  consti- 
tute the  only  rules  of  limitation  applicable  to 
a  civil  action  or  special  proceeding  except  in 
one  of  the  following  cases:  (1)  A  case  where 
a  different  limitation  is  specially  prescribed 
by  law  or  a  shorter  limitation  is  prescribed 
by  the  written  contract  of  the  parties.'  The 
general  purpose  of  the  exception  in  this  sec- 
tion seems  plain.  It  was  to  preserve  limita- 
tions prescribed  by  special  statute,  or  by  the 
contract  of  parties,  and  to  prevent  any  mis- 
apprehension that  actions  subject  to  special 
limitations  by  statute  or  contract  were  affect- 
ed by  the  periods  of  limitation  prescribed  in 
chapter  4  In  the  several  classes  of  action 


therein  specified.  The  statutes  prescribing 
special  and  unusual  limitations  are  numer- 
ous." In  the  Hamilton  Case  the  question 
arose  under  a  short  statute  of  limitation  con- 
tained in  the  standard  policy  of.  fire  Insur- 
ance, and  It  was  there  claimed  that,  notwith- 
standing the  provisions  of  section  414  of  the 
Code,  section  399  applied,  and  prevented  the 
running  of  the  contract  period  of  limitation. 
The  latter  section  provides,  in  substance, 
that  an  attempt  to  commence  an  action  in  a 
court  of  record  is  equivalent  to  the  com- 
mencement of  it  within  each  provision  of 
chapter  4  of  the  Code,  which  limits  the  time 
for  commencing  an  action  when  the  summons 
is  delivered  to  the  sheriff  of  the  proper  coun- 
ty with  the  intent  that  it  shall  be  actually 
served. 

In  the  above  cases  the  question  was  con- 
sidered whether  a  period  of  limitation,  stand- 
ing by  itself  In  a. section  of  the  Code,  or  a 
contract  of  the  parties,  could  be  regarded  as 
creating  such  a  special  and  unusual  limita- 
tion as  to  bring  it  within  the  exception  con- 
tained in  section  414,  subd.  1.  It  was  held 
that,  to  treat  a  period  of  limitation  standing 
by  itself  as  subject  to  no  statutory  exceptions 
whatever,  would  be  to  work  gross  injustice, 
and  to  ignore  the  plain  Intention  of  the  Legis- 
lature. In  the  case  at  bar  we  have  already 
given  in  detail  the  reasons  that  bave  led  us 
to  the  conclusion  that  section  1596  of  the 
Code  stands  by  Itself,  and  contains  a  dif- 
ferent and  unusual  limitation  specially  pre- 
scribed by  law,  and  consequently  is  not  af- 
fected by  the  provisions  of  chapter  4  of  the 
Code,  which  deals  with  the  limitation  of  the 
time  of  enforcing  a  civil  remedy,  and  that  it 
clearly  falls  within  the  exception  of  section 
414  of  the  Code,  subd.  1. 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs  to  the  defendants  sepa- 
rately appearing.    ' 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN, 
and  HAIGHT,  JJ.,  concur.  MARTIN  and 
CULLEN,  JJ.,  concur  in  result 

Judgment  affirmed. 


a78  N.  T.  219) 

LIBERTY  WALL  PAPER  CO.  v.  STONER 
WALL  PAPER  MFG.  CO. 

(Court  of  Appeals  of  New  York.     April'  8, 
1904.) 

COUNTEKCXAIM— BUBDEN  OF  PROOF— ASSIGN- 
MENT—EVIDENCE. 

1.  Under  Code  Civ.  Proc.  §  974,  where  defend- 
ant interposes  a  counterclaim  and  demands  an 
affirmative  judgment,  he  has  the  affirmative  of 
the  issue  and  the  burden  of  proof ;  and  where  he 
must,  to  support  the  counterclaim,  show  that 
he  was  the  owner  of  a  certain  contract  when  the 
action  was  brought,  it  is  error  to  admit  an  un- 
dated writing  in  evidence,  purporting  to  be  an 
assignment  of  the  contract,  where  it  is  shown 
by  cross-examination  that  it  was  actually  sign- 
ed after  the  action'  was  brought ;    and  such  er- 
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ror  is  not  cured  by  the  submission  to  the  jury 
of  the  specific  question  whether,  at  the  time  the 
action  was  begun,  the  contract  had  been  signed. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department. 

Action  by  the  Liberty  Wall  Paper  Com- 
pany against  the  Stoner  Wall  Paper  Manu- 
facturing Company.  From  a  judgment  of 
the  Appellate  Division  affirming  a  Judgment 
for  defendant  (70  N.  Y.  Supp.  1137),  plaintiff 
appeals.    Reversed. 

Edgar  T.  Bracket*  and  William  E.  Bennett, 
for  appellant.  John  L.  Henning,  for  respond- 
ent > 

O'BRIEN,  J.  The  Issues  In  this  case  arise 
upon  the  defendant's  counterclaim  and  the 
reply  thereto,  the  affirmative  cause  of  action 
set  out  In  tiie  complaint  having  been  dis- 
posed of  In  a  former  decision  of  this  court. 
170  N.  Y.  682,  63  N.  E.  1119.  The  counter- 
claim was  for  damages  claimed  to  have  been 
sustained  by  the  defendant  for  breach  of  a 
written  contract  entered  into '  between  the 
plaintiff  and  one  Stoner,  bearing  date  the 
28th  day  of  April,  1809.  By  the  terms  of 
this  contract,  the  plaintiff  agreed  to  sell, 
make,  and  deliver  to  Stoner  paper  hangings 
to  the  amount  of  between  $25,000  and  $50,- 
000,  on  terms  and  prices  as  thereinafter  stat- 
ed, during  the  seasons  of  1809  and  1900,  so 
that  it  was  a  contract  to  last  practically  for 
two  years.  Stoner  agreed  to  purchase  from 
the  plaintiff  not  less  than  $25,000  net(  nor 
more  than  $50,000  net,  in  paper  hangings— 
an  order,  for  not  less  than  $10,000  net  as  soon 
as  the  samples  were  ready  to  show  to  the 
trade.  It  was  further  stipulated  that  Stoner 
should,  under  the  contract,  be  entitled  to  the 
exclusive  sale  of  the  plaintiff's  goods  In  the 
states  of  Iowa  and  Nebraska,  excepting 
points  thereafter  to  be  agreed  upon  by  the 
parties  to  the  contract  Stoner,  some  time 
after  the  execution  of  this  contract  organ- 
ized the  defendant  corporation,  which  Is  con- 
trolled substantially  by  himself  and  his  wife, 
and  it  is  claimed  that  the  contract  was  sub- 
sequently assigned  by  Stoner  to  the  defend- 
ant. At  the  trial  the  defendant  had  a  ver- 
dict on  the  counterclaim,  upon  which  judg- 
ment was  entered,  and  it  has  been  unani- 
mously affirmed  by  the  court  below. 

The  record  before  us  presents  three  prin- 
cipal questions:  (1)  Whether  the  contract 
was  assignable;  (2)  whether  It  ever  was  in 
fact  assigned;  and  (3)  whether  there  was  any 
ruling  in  favor  of  the  defendant  at  the  trial, 
to  which  exception  was  taken,  that  consti- 
tutes a  legal  error. 

If  this  was  a  contract  merely  for  the  sale 
and  delivery  of  a  certain  quantity  of  goods 
at  a  specified  price,  and  the  relations  created 
by  the  contract  were  simply  those  of  buyer 
and  seller,  then  there  can  be  no  question  but 
the  contract  is  assignable;  but  it  is  claimed 
that  inasmuch  as  the  contract  gave  to  Ston- 
er the  exclusive  sales  of  the  plaintiff's  goods 


In  the  two  states  named,  excepting  points 
thereafter  to  be  agreed  upon  by  the  parties, 
it  created  personal  relations  between  the  par- 
ties, that  -rendered  the  contract  nonassigna 
ble.  And  it  is  further  claimed  that  as  cer 
tain  points  In  the  two  states  were  thereafter 
to  be  excepted  by  agreement  and  since  that 
agreement  was  never  made,  the  contract  is 
in  Itself  still  incomplete,  in  the  sense  that  it 
could  not  have  been  transferred.  This  ques- 
tion may  not  be.  entirely  free  from  difficulty, 
and  authorities  are  cited  by  both  parties  in 
support  of  their  respective  contentions.  We 
do  not  think  that  it  Is  necessary  now  to  pass 
upon  that  question,  since  there  must  be  a 
new  trial  of  the  case  for  the  reason  which 
will  be  presently  stated.  . 

If  the  contract  was  in  fact  assigned  to  the 
defendant  prior  to  the  commencement  of  this 
action,  it  was  in  some  way  other  than  an  as- 
signment in  writing.  It  is  claimed  that 
there  was  a  parol  assignment  and  delivery 
that  vested  the  interest  in  the  defendant  for 
all  the  purposes  of  the  action.  It  may  have 
been,  and  probably  was,  upon  the  proof  in 
the  record,  a  question  of  fact  whether  such 
assignment  actually  took  place.  There  can 
be  no  assignment  of  a  written  contract  un- 
less the  parties  intended  that  an  assignment 
should  take  place,  and  this  intent  must  be 
manifested  by  some  act  or  transaction  suffi- 
cient to  transfer  the  title  from  one  party  to 
another.  Whether  the  proof  in  this  case  jus- 
tifies the  conclusion  that  there  was  an  as- 
signment in  fact  we  need  not  now  express 
any  opinion.  There  is  no  doubt  however, 
upon  the  record,  that  one  of  the  principal 
questions  controverted  at  the  trial  was 
Whether  the  defendant  had  acquired  the  title 
to  this  contract  by  an  assignment  of  any 
kind  from  Stoner,  and  on  that  issue  some 
evidence  was  given  in  behalf  of  the  defend- 
ant which  was  objected  to,  and  which  we 
-think  Is  fatal  to  the  judgment. 

The  defendant  gav.e  in  evidence  what  pur- 
ported to  be  a  written  assignment  of  the  con- 
tract by  Stoner  to  Itself.  It  appeared  to  be 
properly  executed,  but,  upon  cross-examina- 
tion of  Stoner,  the  fact  was  disclosed  that 
this  writing,  which  was  without  date,  was 
actually  signed  subsequently  to  the  com- 
mencement of  this  action,  and  about  the 
time  of  the  first  trial.  As  to  the  time  when 
this  alleged  written  assignment  was  made, 
there  is  really  no  dispute  between  the  re- 
spective counsel.  When  the  defendant  in- 
terposes a  counterclaim,  and  thereupon  de- 
mands an  affirmative  Judgment  against  the 
plaintiff,  the  mode  of  trial  of  an  issue  of  fact 
arising  thereupon  is  the  same  as  if  it  arose 
in  an  action  brought  by  the  defendant 
against  the  plaintiff  for  the  cause  of  action 
stated  in  the  counterclaim,  and  demanding 
the  same  judgment.  Code  Civ.  Proa  {  974. 
The  defendant  therefore  had  the  affirmative 
of  the  issue  and  the  burden  of  proof.  It 
was  bound  to  establish  the  fact  that  it  was 
the  owner  of  this  contract  at  the  time  of  the 
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commencement  of  this  action,  and  it  Is  very 
obvious  that  It  bad  no  right  to  give  In  evi- 
dence for  the  consideration  of  the  jury  what 
purported  to  be  a  written  assignment,  which, 
as  was  disclosed  by  the,  cross-examination, 
had  been  made  after  the'  commencement  of 
the  action.  It  was  obliged  to  stand  or  fall 
upon  such  rights  as  it  bad  at  the  time  that 
the  suit  was  commenced.  The  issue  which 
the  defendant  presented  by  the  litigation, 
that  It  had  become  the  assignee  of  the  con- 
tract, was  a  vital  one,  and  the  evidence  re- 
ferred to  must  be  held  to  have  prejudiced  the 
plaintiff.  The  fact  that  the  trial  court  sub- 
mitted to  the  Jury  the  specific  question 
whether  there  had  been  an  assignment  at 
the  time  of  the  commencement  of  the  action 
does  not  change  the  situation.  -A  written  as- 
signment, without  date,  executed  by  Stoner 
to  the  defendant  subsequent  to  the  com- 
mencement of  the  action,  must,  in  any  view 
of  the  case,  have  been  misleading  with  the 
Jury.  The  finding  of  the  jury  upon  the  spe- 
cific question  thus  submitted  was  that  the 
assignment  took  place  prior  to  the  com- 
mencement of  the  action,  but,  if  that  verdict 
was  procured  by  the  admission  of  evidence 
that  was  incompetent  and  calculated  to  mis- 
lead, then  the  judgment  ought  not  to  be  per- 
mitted to  stand,  and  the  parties  must  be  re- 
mitted to  a  new  trial. 

The  judgment  should  therefore  be  revers- 
ed, and  a  new  trial  granted;  costs  to  abide 
the  event. 

PARKER,  C.  J.,  and  HAIGHT,  MARTIN, 
CULLEN,  and  WERNER,  JJ.,  concur.  GRAY, 
J.,  concurs  in  result 

Judgment  reversed,  etc. 


(70  Oh.  St  16) 

BOWMAN  LUMBER  OO.  v.  ANDERSON 

et  al. 
(Supreme  Court  of  Ohio.     March  8,  1904.) 

SALE  AND  DELIVERY  OF  CHATTELS— ABSENCE  OP 
EXPRESS  WABBANTY— ACCEPTANCE  BY  BOYEB. 

1.  By  an  executory  contract  for  the  sale  and 
delivery  of  chattels  of  a  described  grade  or  qual- 
ity the  seller  becomes  bound  to  deliver  goods 
of  the  character  described,  but,  in  the  absence 
of  express  terms  of  warranty,  no  obligation  is 
imposed  upon  him  which  survives  the  acceptance 
by  the  purchaser  of  an  article  delivered  by  the 
seller  in  good  faith  as  in  the  performance  of 
the  contract  if  the  ncceptance  is  with  full  knowl- 
edge of  all  the  conditions  affecting  the  character 
and  quality  of  the  article. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Shelby  County. 

Action  by  the  Bowman  Lumber  Company 
against  one  Anderson  and  others,  doing  busi- 
ness as  the  Buckeye  Churn  Company.  From 
a  Judgment  of  the  circuit  court  reversing  a 
judgment  for  plaintiff,  it  brings  error.  Re- 
versed. 

The  lumber  company  brought  suit  in  the 
court  of  common  pleas  against  the  churn 
company  to  recover  the  amount  due  on  two 


car  loads  of  poplar  lumber  sold  and  delivered 
by  the  plaintiff  to  the  defendants,  the  peti- 
tion being  In  the  short  form  authorized  by 
the  Code.  The  churn  company  answered, 
denying  the  allegations  of  the  petition,  and 
alleging  by  way  of  counterclaim  that  the  de- 
fendants had  purchased  from  the  plaintiff 
ten  car  loads  of  No.  1  select  and  common 
poplar  lumber  under  a  memorandum  of  sale 
made  in  writing;  four  cars  had  been  deliv- 
ered under  said  contract  and  paid  for  at  the 
contract  price  of  $20.25  per  thousand  feet; 
that  the  two  Items  Included  In  plaintiff's  ac- 
count sued  upon  represented  two  additional 
cars  upon  said  contract,  which  were  not  of 
the  quality  and  kind  bought  and  stipulated 
for  by  said  contract  but  inferior  thereto,  and 
only  of  the  value  of  $18.50  per  thousand  feet; 
that  the  defendants  refused  to  receive  the 
said  two  cars  upon  said  contract,  and  at  once 
notified  the  plaintiff  that  the  same  were  not 
of  the  grade  or  quality  purchased,  and  were 
worth  only  said  sum  of  $18.50,  which  they 
then  agreed  to  pay  for  the  same;  that  at  the 
time  said  two  cars  were  shipped  poplar  lum- 
ber of  the  grade  and  quality  contracted  for 
had  materially  advanced  In  price  in  the  mar- 
ket; that  the  defendants  bad  requested  the 
plaintiff  to  deliver  lumber  of  the  kind  and 
quality  contracted  for,  which  it  had  refused 
to  do,  and  at  all  times  refused  to  deliver  the 
remaining  four  cars.  It  asked  Judgment  by 
way  of  counterclaim  for  $260.69  on  account 
of  the  defects  in  the  two  cars,  and  for  the 
further  sum  of  $420.50  for  failure  to  deliver 
the  remaining  four  cars. 

By  reply  plaintiff  admits  that  four  cars 
were  delivered  and  paid  for  by  the  defend- 
ants; that  they  agreed  to  pay  for  each  install- 
ment of  lumber  when  delivered;  that  the 
two  Items  of  the  account  upon  which  it  sued 
represented  two  additional  cars  delivered  up- 
on said  original  contract;  but  denied  the  oth- 
er allegations  of  the  answer.  Plaintiff  fur- 
ther replied  that  upon  the  delivery  of  said 
two  cars  of  lumber  under  said  contract  the 
defendants  objected  to  the  grade  thereof,  and 
refused  to  pay  the  contract  price  therefor; 
that  thereupon  the  plaintiff  tendered  the  said 
defendants  the  freight  advanced  by  them; 
that  the  plaintiff  demanded  the  return  of  said 
lumber,  and  permission  to  remove  it  in  order 
that  it  might  substitute  other  lumber  there- 
for; that  the  defendants  refused  to  permit 
such  removal,  and  actually  used  the  lumber 
in  their  business. 

Upon  the  trial  it  appeared  without  contra- 
diction that  the  contract  was  for  ten  cars 
of  No.  1  select  and  common  poplar  lumber  at 
the  price  of  $20.25  per  thousand,  delivered; 
that  four  cars  were  delivered  and  paid  for, 
the  controversy  arising  over  the  fifth  and 
sixth  cars  shipped;  that  when  these  cars 
were  received  by  the  purchasers  they  un- 
loaded them,  placed  the  lumber  in  the  yard 
of  their  factory,  and  inspected  it;  that  they 
notified  the  seller  that  the  lumber  was  not 
of  the  grade  contracted  for,  but  proposed  to 
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retain  the  same,  and  pay  for  It  at  $18.50  per 
thousand  feet  This  proposition  the  seller 
rejected,  and  Insisted  that  the  lumber  should 
be  paid  for  at  the  contract  price  or  returned 
at  its  expense,  it  to  furnish  other  lumber  in 
its  place.  The  parties  retained  this  position 
during  a  considerable  correspondence,  and 
when  a  representative  of  the  seller  came  to 
adjust  the  matter  the  purchasers  refused  to 
pay  the  contract  price,  and  refused  to  permit 
him  to  remove  the  lumber.  About  three 
months  after  the  receipt  of  the  lumber  the 
purchasers  used  it  In  their  business,  the  seller 
not  having  consented  thereto  except  as  It 
might  be  received  under  the  contract  Evi- 
dence was  also  Introduced  tending  to  show 
that  the  lumber  was  inferior  to  that  de- 
scribed in  the  contract  The  seller,  regard- 
ing the  refusal  of  the  purchasers  to  pay  for 
lumber  received  as  terminating  the  contract 
refused  to  deliver  the  remaining  four  cars. 
The  defendants  also  Introduced  evidence  to 
show  that  the  market  price  of  such  lumber 
had  advanced  while  the  controversy  was  in 
progress.  The  court  In  substance,  instructed 
the  Jury  that  If  they  should  find  from  the 
evidence  that  the  purchasers  had  accepted 
the  two  cars  as  being  a  part  of  the  contract, 
and  after  inspection  and  ascertainment  of  its 
real  grade  and  quality,  without  any  agree- 
ment between  themselves  and  the  seller,  ap- 
propriated the  lumber  to  their  own  use,  as  a 
matter  of  law  they  had  accepted  it  and  the 
question  whether  if  was  or  was  not  of  the 
kind  provided  for  In  the  contract  was  not  a 
question  for  the  consideration  of  the  Jury; 
that  It  was  the  duty  of  the  plaintiff  to  fur- 
nish lumber  of  the  kind  described  in  the  con- 
tract but  when  lumber  was  delivered  by  the 
seller,  as  in  performance  of  the  contract,  and, 
with  knowledge  of  its  character,  accepted  by 
the  purchasers,  they  could  no  longer  make  ob- 
jection upon  the  account  of  the  grade,  qual- 
ity, or  price;  that  this  would  be  the  rule  of 
law,  In  the  absence  of  any  fraud  or  deceit 
practiced  by  the  seller.  The  Jury  returned 
a  verdict  for  the  plaintiff  for  the  full  amount 
claimed  in  its  petition,  and  this,  a  motion 
for  a  new  trial  having  been  overruled,  was 
followed  by  Judgment.  On  petition  in  error 
the  circuit  court  reversed  the  Judgment  for 
error  in  the  Instruction. 

Gilbert  &  Shlpman,  for  plaintiff  in  error. 
Andrew  J.  Hess  and  John  F.  Wilson,  for  de- 
fendants In  error. 

SHATJCK,  J.  (after  stating  the  facts).  Un- 
less the  purchasers  were  justifiable  In  refus- 
ing to  pay  the  contract  price  for  the  two  cars 
of  lumber  which  they  received  and  did  not 
pay  for,  the  seller  might  lawfully  regard  the 
contract  as  terminated  thereby,  and  refuse, 
as  It  did  refuse,  to  deliver  the  remaining  four 
cars  which  the  contract  contemplated.  We 
therefore  concur  In  the  view  taken  by  the 
circuit  court  upon  this  point  that  the  only 
question  to  be  determined  is  whether  the 


trial  Judge  correctly  Instructed  the  Jury  with 
respect  to  the  obligation  of  the  purchasers 
to  pay  for  the  two  car  loads  the  price  stipu- 
lated in  the  contract  In  the  court  of  com- 
mon pleat  the  words  "select  and  common," 
indicating  the  grade  of  the  lumber,  were  re- 
garded as  merely  words  of  description  which 
Imposed  upon  the  seller  no  obligation  which 
would  survive  the  receipt  inspection,  and  use 
by  the  purchasers  of  the  cars  which  the  seller 
had  shipped  in  good  faith  as  in  performance 
of  the  contract  In  the  circuit  court  the 
words  were  regarded  as  being  both  a  de- 
scription and  a  warranty;  the  warranty  Im- 
posing upon  the  seller  an  obligation  which 
survived  the  acceptance  and  use  of  the  lum- 
ber "by  the  purchasers  with  full  knowledge 
of  all  the  defects  therein,  which,  upon  the 
trial,  they  sought  to  make  available  as  a  de- 
fense to  an  action  for  the  contract  price. 

Undoubtedly,  in  sales  of  this  character,  the 
particular  subject  of  the  contract  not  being 
designated  or  Identified,  the  seller  becomes 
charged  with  an  obligation  to  furnish  an  arti- 
cle of  the  description  contained  In  the  con- 
tract and  the  purchaser  does  not  become 
bound  to  accept  any  other.    In  some  of  the 
cases  cited  this  obligation  of  the  purchaser  is 
called  a  "warranty."    That  in  some  cases  he 
is  liable  to  the  same  extent  as  he  would  be 
upon  a  warranty  Is  clear.    That  be  incurs 
such  liability  In  all  cases  of  this  character 
cannot  be  sustained  by  either  the  reasons 
involved  or  by  the  discriminating  cases.    It 
is  not  doubted  that  If  the  particular  subject 
of  this  contract  had  been  Identified,  the  rights 
and  liabilities  of  the  parties  would  be  deter- 
mined under  the  rule  caveat  emptor.    What 
modification,    or   apparent   modification,    of 
that  rule  does  justice  require  In  view  of  the 
fact  that  the  subject  of  the  contract  was  not 
present  or  designated?    Obviously,  it  Is  that 
the  purchaser  should  have  the  same  oppor- 
tunity for  effective  inspection  of  the  subject 
which  would  have  been  afforded  by  its  actual 
Identification  at  the  time  of  the  sale.    The 
instruction  was  given  in  the  present  case  in 
view  of  evidence  tending  to  show,  or,  more 
accurately,  conclusively  showing,  that  upon 
the  arrival  of  the  two  cars  at  the  factory  of 
the  purchasers  they  removed  the  lumber  from 
the  cars,  made  the  Inspection,  which,  accord- 
ing to  their  testimony  upon  the  trial,  showed 
that  it  was  not  in  accordance  with  the  de- 
scription in  the  contract,  and  refused,  for  that 
reason  assigned,  to  make  payment  of  the  con- 
tract price,  proposed  to  take  it  at  the  lower 
price  as  lumber  of  an  Inferior  grade,  and. 
the  seller  not  assenting  thereto,  refused  to 
permit  it  to  remove  it  at  its  own  expense,  and 
to  substitute  other  lumber,  which  should  be 
acceptable  to  them  and  in  compliance  with 
the  contract;    and  that  after  three  months 
they  used  It  In  their  business— the  seller  al- 
ways Insisting  that  it  should  be  accepted  un- 
der the  contract  or  that  It  should  be  permit- 
ted to  substitute  other  lumber.    The  obliga- 
tion of  the  seller  was  to  furnish  lumber  of 
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the  amount  and  grade  described.  No  terms 
were  employed  appropriate  to  an  obligation 
that  these  particular  cars  should  be  of  that 
grade,  nor  does  any  consideration  of  justice 
to  the  purchasers  require  that  such  obliga- 
tion should  be  imposed  upon  the  seller  re- 
gardless of  intention.  Its  offer  was  to  per- 
form its  contract,  and  the  purchasers  should 
not  be  permitted  to  coerce  it  into  the  accept- 
ance of  a  price  arbitrarily  fixed  by  them- 
selves, or  to  the  submission  to  a  jury  of  a 
price  which  had  been  fixed  by  the  agreement 
of  the  parties. 

It  is  admitted  that  the  instruction  given 
is  in  accordance  with  the  doctrine  declared 
and  the  point  decided  in  Plerson  et  al.  v. 
Crooks  et  al.,  115  N.  X.  539,  22  N.  K.  349, 
12  Am.  St.  Rep.  831.  The  case  involved  the 
rights  of  the  parties  to  an  executory  contract 
for  the  sale  of  chattels  not  identified  and  the 
effect  of  acceptance  by  she  purchasers.  The 
court  said:  "The  quality  is  a  part  of  the  de- 
scription of  the  thing  agreed  to  be  sold,  and 
the  vendor  is  bound  to  furnish  articles  cor- 
responding with  the  description.  If  he  ten- 
ders articles  of  an  Inferior  quality,  the  pur- 
chaser is  not  bound  to  accept  them.  But  if 
be  does  accept  them,  be  is,  in  the  absence  of 
fraud,  deemed  to  have  assented  that  they 
correspond  with  the  description,  and  Is  con- 
cluded from  subsequently  questioning  it 
This  imposes  upon  the  vendee  the  duty  of  in- 
spection before  acceptance,  if  he  desires  to 
save  his  rights  in  case  the  goods  are  of  infe- 
rior quality.  There  is  in  such  case  no  war- 
ranty of  quality  which  survives  acceptance, 
and  the  vendee  cannot  reject  the  goods  after 
acceptance,  or  recover  damages  for  inferior 
quality.  He  can  do  nothing  Inconsistent  with 
the  right  of  rejection,  or  do  what  is  only  con- 
sistent with  acceptance  and  ownership,  with- 
out precluding  himself."  Of  the  numerous 
cases  in  which  the  same  view  has  been  taken, 
Chanter  v.  Hopkins,  4  M.  &  W.  380,  attracts 
attention  because  of  Lord  Abinger's  discrim- 
inating criticism  of  the  unfortunate  use  of 
the  word  "warranty"  in  cases  of  this  charac- 
ter. His  criticism  Is  commended  by  Mr.  Ben- 
jamin in  his  work  on  Sales,  §  600.  While  it 
is  true  that  some  of  the  decided  cases  cannot 
be  reconciled  with  the  view  of  the  subject 
here  taken,  discrimination  will  show  that 
they  do  not  constitute  the  "weight  of  au- 
thority," even  if  that  be  taken  to  refer  to 
mere  numbers.  Such  discrimination  will  at- 
tend to  what  Is  decided,  rather  than  to  what 
Is  said.  It  will  recognize  that  mere  recep- 
tion may  not  be  acceptance;  that  the  pur- 
chaser is  not  precluded  from  subsequently  as- 
serting that  the  article  does  not  conform  to 
the  description  by  the  fact  that  in  the  due 
course  of  trade  he  has  disposed  of  it  with- 
out opportunity  to  inspect,  and  that  neither 
opportunity  to  Inspect  nor  actual  inspection 
■will  preclude  him  from  subsequently  com- 
plaining of  defects  which  are  of  such  a  nature 
that  they  would  not  be  disclosed  by  any  prac- 
ticable inspection. 


Judgment  of  the  circuit  court  reversed,  and 
that  of  the  common  pleas  affirmed. 

SPEAR,  O.  J.,  and  DAVIS,  PRICE,  and 
CREW,  JJ.,  concur.  SUMMERS,  J,  not  par- 
ticipating. 
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(Supreme  Court  of  Ohio.     March  8,  1904.) 

MUBDEB  IN  PTB8T  DEGBEE— INSTRUCTIONS— BEO- 

OKKENOATION  TO  MEECT— RECOMMENDATION 

FOB  PAKDON. 

1.  On  the  trial  of  an  indictment  for  murder 
in  the  first  degree,  where  the  court  instructs  the 
jury  that,  if  they  shall  find  the  defendant  guilty 
as  charged,  they  may,  if  they  think  proper,  rec- 
ommend mercy,  and  further  instructs  them  that 
the  legal  effect  of  such  recommendation  by  them 
will  be  to  change  the  punishment  of  the  accus- 
ed from  death  to  imprisonment  in  the  peniten- 
tiary for  life,  such  instruction  is  a  correct  and 
sufficient  charge  or  instruction  on  that  subject 

2.  On  the  trial  of  such  indictment  the  court 
is  not  required  to  instruct  the  jury  that  no  per- 
son so  convicted  and  imprisoned  "shall  be  rec- 
ommended for  pardon  by  the  board  of  pardons, 
or  for  parole  by  the  board  of  managers  of  the 
penitentiary,  except  upon  proof  of  innocence  es- 
tablished beyond  a  reasonable  doubt,"  and  the 
omission  to  so  instruct  the  jury  is  not  error. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Mahoning.  County. 

At  the  May  term,  1903,  of  the  court  of 
common  pleas  of  Mahoning  county  the  de- 
fendant in  error,  Michael  6.  Schiller,  was  In- 
dicted, tried,  and  convicted  of  the  crime  of 
murder  in  the  first  degree  for  the  killing  of 
his  wife,  Mary  Schiller.  The  defendant  in  er- 
ror filed  his  motion  for  a  new  trial,  alleging 
and  specifying  therein  as  reasons  why  a 
new  trial  should  be  granted  him:  First  That 
the  court  of  common  pleas  erred  In  admit- 
ting, over  the  objection  of  the  defendant 
the  testimony  of  one  Mike  touch,  who  testi- 
fied as  to  a  conversation  had  with  the  defend- 
ant in  the  city  prison  of  the  city  of  Youngs- 
town  two  days)  after  the  commission  of  the 
alleged  crime,  and  while  Mary  Schiller  was 
yet  alive,  in  which  conversation  the  accused 
told  witness  "that,  if  Mrs.  Schiller  recovered, 
he  would  soon  be  out  of  there,  and  then  he 
would  kill  her  If  he  had  to  follow  her  to  the 
old  country  to  do  it"  Second.  That  the 
court  erred  In  giving  instructions  to  the  jury 
in  this:  "That  he  did  not  state  to  them  the 
full  legal  effect  of  finding  the  accused  guilty 
of  murder  in  the  first  degree  with  a  recom- 
mendation of  mercy."  Third.  That  "the  ver- 
dict Is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law."  This  motion  for 
new  trial  was  at  the  same  term,  to  wit,  on 
July  29,  1908,  overruled  by  the  court,  and 
thereupon  the  defendant,  Michael  G.  Schiller, 
was  duly  sentenced  to  be  electrocuted  on  No- 
vember 10,  1903.  Error  was  prosecuted  by 
said  Michael  G.  Schiller  to  the  circuit  court 
of  Maboning  county,  where  the  judgment  of 
the  court  of  common  pleas  was  reversed  for 

V  L  See  Homicide,  rot  26.  Cent.  Dig.  I  663. 
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alleged  error  In  the  charge  to  the  Jury  of  the 
trial  court,  and  the  cause  was  remanded  to 
said  court  of  common  pleas  for  further  pro- 
ceedings. The  plaintiff  in  error  herein  now 
seeks  a  reversal  of  this  judgment  of  the  cir- 
cuit court,  and  asks  an  affirmance  of  the 
Judgment  of  said  court  of  common  pleas. 
Judgment  of  circuit  court  reversed,  and  of 
common  pleas  affirmed.1 

J.  M.  Sheets,  W.  R.  Graham,  and  Prank  L. 
Baldwin,  for  the  State.  Frank  L.  Oesch  and 
R.  O,  Huey,  for  defendant  in  error. 

CREW,  J.  (after  stating  the  facts  as  above). 
On  the  bearing  of  this  case  in  the  circuit 
court  upon  the  petition  in  error  of  Michael 
G.  Schiller  that  court  set  aside  the  verdict  of 
conviction  and  reversed  the  judgment  of  the 
court  of  common  pleas  on  the  sole  ground 
that  said  court  of  common  pleas  erred  in  its 
instruction  to  the  jury  touching  the  law 
which  gives  to  a  Jury  on  the  trial  of  an  In- 
dictment for  murder  in  the  first  degree  the 
right,  upon  conviction  of  the  accused,  to  rec- 
ommend mercy.  The  finding  and  judgment 
of  the  circuit  court,  as  shown  by  the  entry 
upon  its  journal  under  date  of  November  6, 
1003,  was  as  follows:  "The  said  parties  ap- 
peared by  their  attorneys,  and  this  cause 
was  heard  upon  the  petition  in  error,  together 
with  the  original  papers  and  pleadings,  and  a. 
duly  certified  transcript  of  the  orders  and 
judgment  of  the  court  of  common  pleas  of 
said  county  in  the  case  of  the  State  of  Ohio 
v.  Michael  G.  Schiller,  and  was  argued  by 
counsel;  on  consideration  whereof  the  court 
find  that  in  the  record  and  proceedings  afore- 
said there  Is  error  manifest  upon  the  face 
of  the  record  to  the  prejudice  of  the  plain- 
tiff in  error,  In  this,  to  wit:  That  there  is 
error  in  the  charge  of  the  trial  court  to  the 
jury  In  that  the  court  failed  to  charge  what 
would  be  necessary  for  the  accused  to  show 
in  order  to  obtain  pardon,  in  case  of  the  ver- 
dict of  guilty  of  murder  in  the  first  degree, 
■with  a  recommendation  of  mercy,'  if  made  by 
the  Jury,  and  that  there  are  no  other  errors 
apparent  on  the  record. ,  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  this  court 
that  the  judgment  and  proceedings  of  the 
said  court  of  common  pleas  in  said  action  be, 
and  the  same  hereby  are,  set  aside,  reversed, 
and  held  for  naught,"  etc. 

That  the  circuit  court  was  right  in  its  find- 
ing that  there  was  no  error  apparent  upon 
the  record  in  said  proceedings,  judgment,  and 
trial  in  the  court  of  common  pleas,  except  it 
be  found  in  the  charge  of  the  court,  as  stat- 
ed In  this  entry,  counsel  for  defendant  In  er- 
ror seem  now  to  concede,  for  no  claim  or  con- 
tention Is  made  by  them  in  this  court,  either 
In  oral  argument  or  in  their  printed  brief, 
that  such  finding  of  the  circuit. court  was  un- 
warranted or  erroneous.  Neither  Is  it  claim- 
ed, or  even  suggested,  here  that  the  trial  court 
erred  in  the  admission  of  testimony,  or  that 
the  verdict  of  the  Jury  was  not  supported 


by  competent  and  sufficient  evidence.    Nor 
do  we  find  In  this  record,  after  a  careful 
examination  of  the'  same,  anything  which,  in 
our  opinion,  would  warrant  or  justify  such 
claim  or  contention,  If  made.    There  is  pre- 
sented, then,  by  this  record,  for  our  consider- 
ation, the  single  question,  did  the  court  of 
common  pleas  err  In  its  charge  to  the  Jury, 
or  In  its  failure  to  charge  and  instruct  the 
Jury  as  to  Just  what  effect  the  conviction  of 
defendant,  with  a  recommendation  of  mercy, 
would  have  upon  his  right  thereafter  to  re- 
ceive a  pardon  or  obtain  a  parole.    Section 
6808,  Rev.  St,  provides  a*  follows:    "Whoev- 
er purposely,  and  either  of  deliberate  and  pre- 
meditated malice,  or  by  means  of  poison,  or 
in  perpetrating,  or  attempting  to  perpetrate, 
any  rape,  arson,  robbery,  or  burglary,  kills 
another,  is  guilty  of  murder  in  the  first  de- 
gree and  shall  be  punished  by  death,  unless 
the  Jury  trying  the  Accused  recommend  mer- 
cy, in  which  case  the  punishment  shall  be  im- 
prisonment in  the  penitentiary  during  life. 
Provided,  however,  that  murder  in  the  first 
degree  as  herein  defined  shall  continued  be 
a  capital  offense  within  the  meaning  of  the 
Constitution.    And  provided,  further,  no  per- 
son convicted  of  murder  in  the  first  degree 
shall  be  recommended  for  pardon  by  the 
board  of  pardons,  or-for  parole  by  the  board 
of  managers  of  the  penitentiary,  except  upon 
proof  of  innocence 'established  beyond  a  rea- 
sonable doubt."    In  the  charge  and  instruc- 
tion submitted  to  the  jury  the  trial  court, 
after  defining  murder  In  the  first  degree,  and 
after  carefully  and  correctly  describing  and 
defining  the  several  lesser  crimes  embraced 
and  included  in  the  charge  as  made  in  the 
Indictment,   and  after  instructing  the  jury 
that  it  was  competent  for  them  if,  under  the 
law,  the  evidence  should  Justify  and  warrant 
it,  to  acquit  the  defendant  of  the  principal 
charge— that  of  murder  in  the  first  degree— 
and  to  find  him  guilty  of  either  of  the  lesser 
crimes  embraced  or  included  in  said  indict- 
ment,  said  to  the  Jury  as  follows:     "The 
forms  of  verdict  covering  the  different  as- 
pects of  the  crime  charged  in  this  indictment 
will  be  given  you  on  retiring,  and  you  will 
use  such  form  as  conforms  to  your  finding  of 
fact    The  first  is  that  of  a  general  verdict 
finding  the  defendant  Michael  Schiller,  guilty 
of  murder  in  the  first  degree,  as  he  stands 
charged  in  the  indictment.    The  second  form 
is  exactly  like  the  first  with  the  addition  of 
four  words,  which  are,  'The  Jury  recommend 
mercy.'   The  statute  of  this  state,  as  changed 
some  years  ago,  provides  that  the  Jury  may, 
in  a  case  where  it  finds  the  defendant  guilty 
of  murder  in  the  first  degree,  If  it  thinks  prop- 
er,  recommend  mercy;    the  legal  effect  of 
such  recommendation  being  to  change  the 
penalty  of  death  fixed  for  the  simple  finding 
of  murder  in  the  first  degree  to  imprison- 
ment for  life." 

It  is  admitted  that  the  instruction  thus 
given,  touching  the  effect  of  a  recommenda- 
tion of  mercy,  is,  so  far  as  it  goes,  unobjec- 
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tlonable,  and  free  from  error;  but  It  is  in- 
sisted by  counsel  for  defendant  in  error,  and 
was  so  held  by  a  majority  of  the  circuit 
court,  that  the  trial  Judge  should  have  gone 
further,  and  should  have  advised  and  in- 
structed the  Jury  that  no  person  convicted  of 
murder  in  the  first  degree,  with  a  recom- 
mendation of  mercy,  shall  be  recommended 
for  pardon  by  the  board  of  pardons,  or  for 
parole  by  the  board  of  managers  of  the  pen- 
itentiary, except  upon  proof  of  innocence  es- 
tablished beyond  a  reasonable  doubt;  and  it 
is  argued  here,  that  it  is  not  enough  that  the 
court  should  have  said  to  the  jury  that,  if 
they  should  find  the  defendant  guilty  of  mur- 
der in  the .  first  degree,  and  should  recom- 
mend mercy,  the  legal  effect  of  such  recom- 
mendation would  be  to  make  his  punishment 
imprisonment  In  the  penitentiary  for  life, 
but  that  it  became  and  was  the  imperative 
duty  of  the  court  to  go  further,  and  call 
their  attention  to  the  last  proviso  of  section 
6808,  Kev.  St,  and  to  instruct  and  advise 
them  that  one  so  convicted  cannot  be  recom- 
mended for  pardon  by  the  board  of  pardons, 
or  for  parole  by  the  board  of  managers  of 
the  penitentiary,  except  upon  proof  of  inno- 
cence established  beyond  a  reasonable  doubt; 
and  It  is  elaimed  that  the  failure  of  the  court 
to  so  advise  and  Instruct  the  Jury  was  error, 
for  which  the  judgment  of  conviction  in  this 
case  was  properly  reversed  by  the  circuit 
court  We  do  not  concur  In  this  view,  and 
cannot  assent  to  the  correctness  of  this 
claim.  In  this  case  the  trial  judge  fully, 
fairly,  and  correctly  instructed  the  jury  as 
to  the  roles  of  law  that  should  govern  and 
control  them  in  their  consideration  of  the 
evidence  in  determining  the  question  of  the 
guilt  or  Innocence  of  >  the  accused,  and  in- 
structed them  that,  If  they  should  find  the 
defendant  guilty  of  murder  in  the  first  de- 
gree, Jt  would  be  their  privilege  and  their 
right  to  recommend  mercy,  and  further  in- 
formed and  instructed  them  as  to  the  effect 
such  recommendation  would  have  upon  the 
penalty  or  punishment  to  be  imposed;  the 
language  of  the  charge  in  that  behalf  being 
as  follows:  "The  legal  effect  of  such  recom- 
mendation being  to  change  the  penalty  of 
death,  fixed  for  the  simple  finding  of  mur- 
der in  the  first  degree,  to  imprisonment  for 
life,"  The  Jury  was  thus  correctly  advised 
not  only  as  to  their  right  to  recommend  mer- 
cy, but  as  to  the  effect  of  such  recommenda- 
tion as  well.  More  than  this  the  defendant 
was  not  entitled  to.  Yet,  notwithstanding 
the  fact  that  the  jury  was  thus  told  by  the 
court  in  express  terms  and  In  plain  and  posi- 
tive language  that  if  they  found  the  defend- 
ant guilty,  and  recommended  mercy,  his  pun- 
ishment would  be  imprisonment  in  the  peni- 
tentiary for  life,  we  are  asked  in  this  case  to 
Indulge  the  presumption  and  to  assume  as  a 
fact  that  the  jury  withheld  such  recommen- 
dation of  mercv  merely  because  they  were 
not  instructed  by  the  court  that  after  convic- 
tion and  sentence  of  the  defendant  the  board 


of  pardons  <wou!d  not  be  at  liberty  and  was 
without  right,  except  upon  proof  of  inno- 
cence, to  recommend  his  pardon  or  release. 
We  find  nothing  in  this  record  to  warrant 
such  inference  or  conclusion,  or  to  justify  any 
such  holding,  especially  in  view  of  the  fact 
that  the  jury  was  told  without  qualification 
that  his  punishment  would  and  must  be,  in 
case  they  recommended  mercy,  imprison- 
ment for  life.  No  request  was  made  by  de- 
fendant or  his  counsel  for  any  further  or  ad- 
ditional charge  on  this  subject,  and  no  ob- 
jection was  made  or  exception  taken-to  this 
particular  portion  of  the  charge  as  given; 
the  only  exception  taken  or  noted  by  counsel 
for  defendant  being  a  general  exceptien  to 
the  charge  as  a  whole.  It  is  a  familiar  and 
very  general  rale  of  practice,  applicable 
alike  to  criminal  and  civil  causes,  that  mere 
partial  nondirectlon  or  incomplete  instruc- 
tion as  to  a  particular  matter  or  issue  does 
not  of  itself  constitute  reversible  error  in  the 
absence  of  a  request  for  more  specific  and 
comprehensive  instructions  upon  the  particu- 
lar point  or  issue  involved.  In  the  majority 
opinion  of  the  circuit  court  In  this  case  the 
judge  announcing  the  same,  in  commenting 
upon  that  portion  of  the  charge  of  the  trial 
court  last  above  quoted  says:  "He  [the  trial 
judge]  says,  in  case  you  recommend  mercy 
the  legal  effect  of  such  recommendation  is 
to  change  the  penalty  of  death,  fixed -for  the 
simple  finding  of  murder  In  the  first  degree, 
to  imprisonment  for  life';  rather  than -death, 
the  legal  effect  will  be  imprisonment  in  the 
penitentiary  for  life.  No,  no.  It  Is  not  the- 
legal  effect  of  finding  him  guilty  of  murder 
in  the  first  degree  with  the  recommendation. 
That  is  not  the  legal  effect  of  it  The  legal 
effect  of  it  was  to  shift  the  penalty  to  impris- 
onment In  the  penitentiary  for  life,  with  the 
provision  that  follows  in  the  statute  tnat  un- 
der no  circumstances  shall  be  be  released  un- 
less he  makes  his  Innocence  appear  beyond  a 
reasonable  doubt  That  is  the  legal  effect 
of  it  We  insist  that  when  he  told  the  Jury 
that  the  legal  effect  if  they  found  the  party 
guilty  of  murder  in  the  first  degree  with  the 
recommendation  of  mercy,  would  be  Impris- 
onment for  life,  he  did  not  state  the  fact  to 
the  jury  as  defined  by  the  law,  but  the  legal 
effect  as  charged  would  be  imprisonment  in 
the  penitentiary  for  life,  with  the  addition 
to  it  that  neither  the  governor,  nor  board  of 
pardons,  nor  the  warden  of  the  peniten- 
tiary, nor  any  other  person  affected,  could 
release  him,  except  upon  proof,  of  his  inno- 
cence beyond  a  reasonable  doubt"  With  all 
due  respect  to  the  learned  judge  who  deliv- 
ered this  opinion,  we  submit  that  he  miscon- 
ceived and  misinterpreted  the-  scope  and  ef- 
fect of  the  last  proviso  of  section  6808,  Rev. 
St  Had  the  trial  court  charged  the  jury,  as 
suggested  in  this  opinion  of  the  circuit  court, 
that  if  they  found  the  defendant  guilty,  of 
murder  in  the  first  degree,  and  recommended 
mercy,  the  effect  of  such  recommendation 
would  be  to  shift  or  reduce  his  punishment 
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to  imprisonment  In  the  penitentiary  for  life, 
but  without  the  right  or  possibility  of  pardon 
except  upon  proof  of  his  innocence  beyond  a 
reasonable  doubt,  such  charge  would  have 
been  both  misleading  and  erroneous,  and 
would  have  been  a  misstatement  both  of  the 
law  and  the  fact  By  section  11,  art.  3,  of 
the  state  Constitution,  the  Governor  Is  Invest- 
ed with  full  power  to  pardon  for  all  crimes 
and  offenses  except  for  treason  and  in  cases 
of  Impeachment;  and  the  right  so  given  is  in 
no  wise  affected  or  abridged  by  the  last  pro- 
viso of  section  6808,  Rev.  St  Neither  is  the 
right  of  the  Governor  to  exercise  this  pardon- 
ing power  dependent  upon  the  action  or  rec- 
ommendation of  the  board  of  pardons-,  for  it 
is  provided  by  section  409-49,  Rev.  St,  that: 
"The  Governor  shall  have  full  power,  not- 
withstanding the  action  of  said  board,  to 
grant  or  reject  any  application  for  the  grant- 
ing of  a  pardon,  commutation  of  sentence,  or 
reprieve,  if,  in  his  judgment  the  public  In- 
terests would  thereby  be  promoted." 

We  have  very  carefully  examined  the  rec- 
ord in  this  case,  and  find  no  error  in  the  rec- 
ord and  proceedings  of  the  court  of  common 
pleas.  After  such  examination  we  are  en- 
tirely satisfied  that  the  defendant  in  error, 
Michael  G.  Schiller,  was  fairly  tried,  was 
rightfully  convicted,  and  that  this  judgment 
of  conviction  should  be  affirmed.  It  follows, 
therefore,  that  the  judgment  of  the  circuit' 
court  should  be,  and  the  same  hereby  is,  re- 
versed, and  the  judjnnent  of  the  court  of 
common  pleas  is  affirmed. 

Judgment  of  the  circuit  court  reversed, 
and  that  of  the  court  of  common  pleas  af- 
firmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHADOK, 
PRICE,  and  SUMMERS,  JJ.,  concur. 
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GOYERT  &  VOGEL  v.  EICHER  et  al. 
(Supreme  Court  of  Ohio.     March  8,  1904.) 

APPEAXr— AOREED   STATEMENT  OP  FACTS— WHEN 
PAST  OF  THE  RECORD—  B*LL  OP  EXCEP- 
TIONS—JOURNAL,  ENTRY. 

1.  An  agreed  statement  of  facts,  although  in 
writing,  signed  by  counsel  of  all  parties,  and 
filed,  does  not  become  a  part  of  the  record  unless 
brought  upon  the  record;  by  a'  bill  of  exceptions, 
or  the  facts  as  agreed  upon  are  stated  in  the 
journal  entry  as  the  court  s  finding  of  facts. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hamilton  County. 

In  the  matter  of  the  estate  of  Bridget 
Glenn,  deceased.  Goyert  &  Vogel,  creditors, 
filed  exceptions  to  the  Inventory  filed  in  the 
court  by  Frank  Eicher,  administrator.  From 
an  order  of  the  circuit  court  reversing  a 
judgment  of  the  common  pleas  and  of  tbe 
probate  court,  the  creditors  bring  error. 
Reversed. 

1  L.  See  Appeal  and  Error,  toL  3,  Cent.  Dig.  i  2403. 


Closs  &  Luebbert,  for  plaintiffs  in  error. 
Jacob  Krummel  and  John  J.  Gasser,  for  de- 
fendant in  error. 

SPEAR,  O.  J.  The  controversy  which  forms 
the  ground  for  contention  here  originated  in 
the  probate  court  of  Hamilton  by  the  filing 
of  exceptions  by 'Goyert  &  Vogel,  creditors  of 
the  estate  of  Bridget  Glenn,  deceased,  to  the 
inventory  of  the  personal  property  of  said 
estate  filed  In  that  court  by  Frank  Eicher. 
administrator.  A  preliminary  point  in  tbe 
case  turns  upon  tbe  proper  solution  of  the 
question  whether  or  not  a  certain  agreed 
statement  of  facts,  signed  by  counsel  and 
filed  in  that  court,  should  be  treated  as  a 
part  of  the  record.  If  this  be  held  in  the 
affirmative,  then,  as  to  that  question,  the 
judgment  of  the  circuit  court  reversing  tbe 
judgments  of  the  common  pleas  and  of  the 
probate  court  should,  as  to  that  branch  of 
the  case,  be  affirmed;  if  in  tbe  negative,  then 
the  circuit  court's  judgment  should  be  re- 
versed, and  the  judgments  of  the  common 
pleas  and  probate  court  affirmed. 

The  journal  entry  in  the  probate  court 
with  respect  to  the  agreed  statement  was 
this,  and  this  only:  "This  cause  came  on  to 
be  heard  on  the  exceptions  of  Goyert  &  Vo- 
gel, creditors  of  the  estate  of  Bridget  Glenn, 
deceased,  to  the  inventory  of  the  personal 
property  of  said  estate  heretofore  filed  here- 
in by  Frank  Etcher,  administrator,  and  on 
submission  of  the  agreed  statement  of  facts, 
with  tbe  exhibits  thereto  attached,  and  tbe 
court  doth  find,"  etc. 

Three  cases  are  cited  by  the  circuit  court 
in  this  opinion,  which,  it  is  insisted  by  coun- 
sel for  defendant  in  error,  establish  the  prop- 
osition that  the  agreed  statement  1b  to  be  re- 
garded as  a  part  of  the  record  under  review, 
and,  the  facts  being  thus  established,  the 
rule  of  law  applied  by  the  circuit  court  Is 
correct  It  is  proper  to  here  briefly  consider 
these  cases.  In  Ish  v.  Crane,  13  Ohio  St 
574,  it  is  said  by  Sutliff,  J.,  in  the  opinion, 
that  "it  is  insisted  by  counsel  of  defendants 
that  by  virtue  of  this  paper,  dated  August 
27,  I860;  now  in  this  court,  placed  among  the 
papers,  the  agreed  statement  of  facts  upon 
which  the  case  was  submitted  in  the  district 
court,  and  reserved  to  this  court  is  annulled, 
and  that  the  case  is  to  be  regarded  by  this 
court  as  if  the  agreed  statement  of  facts 
were  withdrawn  from  the  flleB,  and  that  the 
case  Is  to  be  decided  barely  upon  the  plead- 
ings. The  counsel  of  plaintiff,  on  the  other 
hand,  has  argued  the  case,  and  seems  to  rely 
fully  upon  the  agreed  statement  of  facts. 
How,  then,  is  this  agreed  statement  of  facts 
to  be  regarded— as  revoked  or  still  in  opera- 
tion upon  the  parties?  It  has  long  been  tbe 
practice  in  this  state,  as  well  as  in  the 
courts  of  other  states,  for  counsel  to  mutual- 
ly agree  upon  a  state  of  facts,  and  to  reduce 
the  agreement  to  writing  and  file  it  in  tbe 
case,  instead  of  being  to  the  trouble  and  ex- 
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pease  of  taking  proof  by  depositions  or  oth- 
erwise to  show  the  facts.  And  when  such 
agreement  Is  reduced  to  writing  and  signed 
by  the  parties  or  their  counsel,  and  filed  in 
the  case,  I  think  the  general  understanding, 
both  of  the  bar  and  court,  has  been  that  the 
same  was  to  be  regarded,  until  set  aside  by 
the  court,  as  a  special  verdict  of  a  Jury,  ex- 
pressing the  result  of  the  proof  made  by 
both  parties,  and  so  belonging  to  both  par- 
ties that  neither  party  could  withdraw  the 
same."  This  is  the  opinion  of  a  learned 
judge,  and  is  entitled  to  great  weight;  but 
It  1b,  after  all,  a  general  statement,  and  is  to 
be  restrained  to  the  facts  of  the  case.  And 
It  is  to  be  specially  noted  that  the  question 
on  which  this  branch  of  the  case  turned  was 
whether  or  not  a  paper  signed  by  counsel  for 
defendant,  and  served  by  copy  on  counsel 
for  plaintiff,  found  with  the  papers  filed  In 
and  belonging  to  the  case,  though  neither 
filed  in  the  case  nor  proven,  which  purports 
to  be  a  revocation  of  the  agreed  statement, 
could  be  treated  as  annulling  that  statement 
The  court  held  that  It  could  not,  the  syllabus 
being:  "Where  a  case  has  been  submitted 
upon  an  agreed  statement  of  facts,  reduced 
to  writing  and  signed  by  the  counsel  of  the 
respective  parties,  such  agreement  cannot  be 
withdrawn,  or  the  agreement  retracted  by 
either  party,  except  by  leave  of  court,  on 
cause  shown."  Thus  it  will  be  seen  that  the 
question  which  we  have  was  not,  so  far  as 
appears,  matter  of  contention  in  the  case 
cited.  Nor  is  it  distinctly  shown  by  the 
opinion  whether  the  statement  originally 
filed  in  the  common  pleas  bad  been  incorpo- 
rated into  the  record  or  not  It  does  appear, 
however,  that  the  cause,  being  pending  In 
tbe  district  court  on  error  to  the  common 
pleas,  was  reserved  for  hearing  In  this  court 
and  that  It  was  beard  in  the  district  court  on 
the  agreed  statement  of  facts.  It  is,  we 
think,  reasonable  to  assume  that  objection  to 
tbe  statement  was  not  made  in  either  court 
and  that  the  only  point  with  respect  there- 
to made  in  this  court  related  to  tbe  effect  of 
tbe  attempted  retraction  by  a  paper  dated 
after  the  cause  reached  this  court  Another 
case  cited  is  that  of  Brown  v.  Mott,  22  Ohio 
St  149.  That  was  a  case  brought  under  sec- 
tion 496  of  the  Code  (now  section  5207,  Rev. 
St  1892),  providing  for  the  bringing  of  an  ac- 
tion by  the  filing  of  an  agreed  statement  and 
submission,  without  process  or  pleading. 
The  third  case  cited  is  McGonnigle  v.  Ar- 
thur, 27  Obio  St  251.  The  record  in  this 
case  shows  that  all  the  testimony  offered  be- 
fore the  trial  court  was  in  an  agreed  state- 
ment of  facts,  in  writing,  carried  into  the 
record,  and  found  by  the  trial  court  to  be  all 
the  testimony  offered  by  the  parties.  It 
seems  entirely  clear  that  neither  of  these 
cases  rules  the  case  at  bar. 

Some  confusion  has  arisen  in  practice  with 
respect  to  the  office  of  an  agreed  statement  of 
facts,  and  bow  such  statement  Is  to  be  evi- 
denced in  order  to  authorize  a  review  of  the 


judgment  The  rule  in  this  state  ought  by 
this  time  not  to  be  the  subject  of  doubt  We 
understand  it  to  be  that  in  order  to  enable  a 
party,  in  a  case  tried  upon  testimony,  or  upon 
an  agreed  statement  of  facts,  to  avail  himself 
of  a  review  on  error,  the  facts— all  of  them— 
should  be  found  by  the  court  and  Incorporated 
in  the  record,  or  brought  Into  the  record  by  a 
bill  of  exceptions.  Section  5300,  Rev.  St 
1892,  provides  that  when  the  decision  object- 
ed to  Is  entered  on  the  record,  and  the 
grounds  of  objection  appear  In  the  entry,  the 
exceptions  may  be  taken  by  the  party  caus- 
ing it  to  be  noted  at  the  end  of  the  entry  that 
he  excepts.  But  (section  5301)  "when  tbe  de- 
cision, is  not  entered  on  the  record,  or  tbe 
grounds  of  the  objection  do  not  sufficiently 
appear  in  the  entry  •  *  *  the  party  ex- 
cepting must  reduce  his  exceptions  to  writ- 
ing," etc.  In  other  words,  In  the  latter  case 
he  must  present  a  bill  of  exceptions.  There 
is  no  provision  of  statute  constituting  a  paper 
called  an  "agreed  statement  of  facts"  a  part 
of  the  record,  nor  can  such  paper  be  regarded 
as  part  of  the  record  for  review  on  error  sim- 
ply because  tbe  same  Is  filed  In  the  case. 
The  filing  does  dot  bring  it  into  the  record 
any  more  than  the  filing  of  a  deposition  or  of 
the  court's  charge  to  the  jury  makes  either  a 
part  of  the  record.  It  is  only  for  errors  ap- 
pearing on  the  record  that  a  judgment  may 
be  reversed.  In  tbe  present  case  the  grounds 
of  objection  do  not  appear  in  the  entry,  for 
there  is  no  incorporation  in  the  entry  of  any 
facts  on  which  the  decision  is  based.  The 
decision  is  not,  therefore,  entered  on  the  rec- 
ord, within  the  meaning  of  tbe  sections  cited, 
nor  do  the  grounds  of  tbe  objection  suffi- 
ciently appear  in  the  entry. 

It  has  long  been  settled  law  in  Ohio,  and 
remained  the  law  until  tbe  act  of  October  22, 
1902  (Laws  1902,  p.  Id),  that  a  paper  purport- 
ing to  be  a  bill  of  exceptions  cannot  be  re- 
garded by  a  reviewing  court  as  part  of  the 
record,  unless  it  is  made  so  by  an  entry  on 
the  Journal  showing  its  allowance,  and  iden- 
tifying it  with  reasonable  certainty.  Hill  v. 
Bassett  27  Ohio  St  597.  Nor  will  a  review- 
ing court  on  error,  regard  any  matter  which 
is  not  proper  matter  of  record.  Goldsmith  v. 
State,  30  Ohio  St  208.  Nor  can  an  exception  to 
a  charge  of  a  court  be  considered  where  the 
charge  and  exception  appear  only  as  part  of 
the  journal  entry.  Lockbart  v.  Brown,  31 
Ohio  St.  431.  The  reason  of  these  rules  ap- 
plies as  well,  we  think,  to  an  agreed  state- 
ment of  facts  as  to  the  other  papers  referred 
to. 

Since,  therefore,  the  agreed  statement  al- 
though signed  by  the  counsel  and  filed  in  the 
probate  court  was  not  a  part  of  the  record 
presented  to  the  common  pleas,  that  court 
had  only  before  it  for  consideration  in  the 
error  case  the  petition  in  error,  the  original 
papers  (that  is,  the  Inventory  and  exceptions 
thereto),  and  tbe  transcript  of  the  docket  and 
journal  entries  of  the  probate  court;  and, 
since  the  common  pleas  had  power  to  reverse 
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only  for  errors  apparent  on  the  record,  It 
could  do  no  other  than  affirm  the  judgment 
of  the  probate  court 

Other  questions  are  argued,  but  it  is  un- 
necessary to  consider  them. 

We  are  of  opinion  that  there  is  no  error  in 
the  judgment  of  the  common  pleas  affirming 
that  of  the  probate  court,  and  that  both  judg- 
ments should  be  affirmed.  This  results  in  a 
reversal  of  the  judgment  of  the  circuit  court 
Reversed. 

SHAUCK,  PRICE,  CREW,  and  SUM- 
MERS, JJ.,  concur. 


(70  Oh.   St.   11) 

.  STEVENSON  v.  STATE. 
(Supreme  Court  of  Ohio.     March  1,  1904.) 

CRIMINAL  LAW — CHALLENGES—  NUMBEB   AL- 
LOWED. 

1.  A  defendant  on  trial  in  a  criminal  case  for 
other  than  a  capital  offense  is  entitled  to  chal- 
lenge but  two  jurors  peremptorily. 

2.  The  last  paragraph  of  section  5177,  Rev. 
St.,  as  amended  April  29,  1902  (95  Ohio  Laws, 
308),  giving  to  each  party  the  right  to  challenge 
peremptorily  four  jurors,  furnishes  the  rule  and 
determines  the  right  of  peremptory  challenge 
only  in  civil  causes.  It  has  no  application  in 
criminal  cases. 

(Syllabus  by  the  Court) 

William  Stevenson  was  convicted  of  arson, 
and  applies  for  leave  to  file  petition  In  er- 
ror.   Leave  refused. 

Scott  &  Peck,  Boothman  &  Newcomer, 
and  Harris  &  Cameron,  for  plaintiff  in  er- 
ror. Edward  Gaudern,  Pros.  Atty.,  for  the 
State. 

PER  CURIAM.  At  the  October  term,  1903, 
of  the  court  of  common  pleas  of  Williams 
county,  the  plaintiff  in  error,  William  Ste- 
venson, was  tried  and  convicted  of  the  crime 
of  arson.  A  motion  for  new  trial  was  made 
and  overruled,  and  thereupon  he  was  by 
said  court  sentenced  to  imprisonment  in  the 
Ohio  penitentiary  for  the  term  of  four  years. 
From  this  judgment  of  the  court  of  com- 
mon pleas  .error  was  prosecuted  to  the  cir- 
cuit court  of  Williams  county,  where,  on  Jan- 
uary 10,  1904,  said  judgment  -was  affirmed, 
and  the  cause  was  remanded  to  said  court 
of  common  pleas  for  execution  of  sentence. 
The  case  is  now  here  upon  the  application  of 
plaintiff  in  error  for  leave  to  file  in  this  court 
a  petition  in  error  to  reverse  the  judgments 
of  the  courts  below.  It  appears  from  the 
record  in  this  case  that  on  the  impaneling  of 
the  jury  to  try  this  cause  in  the  court  of 
common  pleas  the  accused,  William  Steven- 
son, demanded  the  right  to  challenge  per- 
emptorily four  of  the  jurors  summoned  in 
said  cause,  and  the  bill  of  exceptions  here- 
in recites  that:  "Thereupon,  the  jurors  be- 
ing sworn  upon  tbeir  voir  dire,  counsel  for 
the  state  peremptorily  challenged  two  jurors 
and  the  counsel  for  the  defense  peremptorily 
challenged  two  jurors,  and  thereupon  coun- 


sel for  defendant  asked  leave  to  exercise  a 
third  peremptory  challenge,  and  did  chal- 
lenge one  C.  T.  Wyatt,  a  Juror,  peremptorily, 
which  challenge  the  court  did  overrule,  to 
which  ruling  of  the  court  counsel  for  the 
defendant  at -the  time  excepted."  This  rul- 
ing and  action  of  the  court  in  overruling  the 
defendant's  peremptory  challenge,  to  the  Ju- 
ror Wyatt,  which  was  the  third  peremptory 
challenge  exercised  by  defendant  is  here 
assigned  as  error.  The  single  question  pre- 
sented by  this  assignment  is  whether  or  not 
under  our  statutes,  since  the  amendment  to 
section  5177,  Rev.  St,  passed  April  29,  1902 
(95  Ohio  Laws,  308),  giving  to  each  of  the 
parties  to  a  civil  action  the  right  to  per- 
emptorily challenge  four  jurors,  the  defend- 
ant in  a  criminal  case  is  entitled  to  have  and 
may  rightfully  exercise  a  like  number  of 
peremptory  challenges  in  a  criminal  prose- 
cution. The  determination  of  this  question 
necessarily  involves  a  consideration  of  cer- 
tain of  the  statutory  provisions  relating  to 
and  governing  the  right  of  challenge,  respec- 
tively, in  civil  and  criminal  cases,  and  es- 
pecially does  it  involve  a  consideration  of 
the  construction  and  effect  proper  to  be 
given  to  paragraph  or  subdivision  9  of  sec- 
tion 7278,  Rev.  St  1892,  hereinafter  consid- 
ered. 

Section  5176,  Rev.  St,  enumerates  and  de- 
fines what  shall  be  good  ground  for  prin- 
cipal challenge,  or  challenge  for  cause,  in 
civil  cases.  These  are  nine  in  number,  and 
with  but  a  single  exception  none  of  them  are 
ground  for  challenge  in  a  criminal  prosecu- 
tion, except  In  so  far  as  they  are  made  so 
by  adoption  by  force  of  the  provision  of  par- 
agraph 9  of  section  7278,  Rev.  St  1892.  Sec- 
tion 5177,  as  amended  April  29,  1902,  pro- 
vides for  challenges  to  the  favor  and  for  per- 
emptory challenges  in  civil  cases,  and  gives 
to  each  of  the  parties  to  a  civil  action- the 
right  to  challenge  peremptorily  four  jurors. 
Section  7277  of  the  Criminal  Code  prescribes 
the  number  of  peremptory  challenges  that 
shall  be  allowed  the  defendant  in  a  criminal 
prosecution;  and  section  7278  of  the  Crim- 
inal Code  enumerates  and  defines  what  shall 
be  ground  for  challenge  for  cause  in  crim- 
inal cases,  and  after  enumerating  eight 
grounds  or  causes  for  principal  challenge  it 
is  provided  by  the  ninth  paragraph  of  said 
section  that  "the  same  challenges  shall  be 
allowed  in  criminal  prosecutions  that  are 
allowed  to  parties  in  civil  cases."  No  other 
or  further  right  of  challenge  for  cause  or  of 
peremptory  challenge  is  given  by  statute  to 
the  defendant  in  a  criminal  prosecution,  ex- 
cept by  section  7272,  Rev.  St  1892,  in  capital 
cases. 

It  is  the  claim  and  contention  of  plaintiff 
in  error  that  under  favor  of  the  provisions  of 
paragraph  9  of  section  7278,  above  quoted, 
since  the  amendment  to  section  5177  of  the 
Civil  Code  there  are  permitted  and  allowed 
to  defendant  in  a  criminal  case  not  only  the 
same .  challenges  for  cause,  but  the  same 
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number  of  peremptory  challenges  as  are  by  ' 
said'  amendment  given  and  allowed  to  each 
of  the  parties  In  civil  cases.  Such  was  not, 
we  think,  the  purpose  and  intention  of  the 
Legislature  in  amending  section  5177,  Rev. 
St,  nor  is  any  such  effect  to  be  given  said 
amendment  because  of  the  provisions  of  par- 
agraph 9  of  section  7278,  Rev.  St  1882.  The 
Legislature  in  this  state-  has  enacted  sepa- 
rate and  distinct  codes  of  procedure  to  gov- 
ern the  practice  In  civil  and  criminal  cases, 
and  in  each  has  expressly  provided  what 
challenges,  for  cause  and  peremptory,  shall 
be  allowed  the  parties  in  each  particular 
class  of  cases;  yet  nowhere  In  the  Criminal 
Code  Is  any  provision  to  be  found  that  in 
terms  gives  to  a  defendant  more  than  two 
peremptory  challenges  In  a  criminal  case, 
except  in  prosecutions  for  capital  offenses. 
If,  then,  the  Legislature  had  intended  to 
make  so  Important  a  change  as  to  give  to  a 
defendant  four  peremptory  challenges  in  a 
criminal  case  where  theretofore  but  two  such 
challenges  had  been  permitted  or*allowed,  it 
is  hardly  reasonable  to  assume  that  It  would 
have  undertaken  to  effect  such  purpose  by 
amending  a  section  of  the  statute  which  re- 
lated and  applied  exclusively  to  practice  in 
civil  cases,  rather  than  by  amending  and 
extending  the  provisions  of  the  section  of  the 
Criminal  Code  defining  and  prescribing  the 
number  of  peremptory  challenges  allowed  a 
defendant  In  a  criminal  case,  thereby  leav- 
ing such  result  to  be  effected  and  accom- 
plished, if  at  all,  by  mere  inference  or  con- 
struction, instead  of  by  positive  enactment 
That  paragraph  9,  as  originally  enacted, 
was  not  intended  to  apply  to  or  to  include 
peremptory  challenges,  but  that  its  purpose 
and  office  was  merely  to  so  extend  the  right 
of  challenge  in  criminal  cases  as  to  em- 
brace and  include  therein  the  grounds,  of 
principal  challenge,  or  challenge  for  cause, 
in  civil  cases,  affirmatively  appears  from  the 
language  of  such  provision  itself.  As  origi- 
nally passed,  May  6,  1869  (66  Ohio  Laws, 
307),  this  provision  'read  as  follows:  "The 
same  challenges  for  cause  shall  be  allowed 
In  criminal  prosecutions  that  are  allowed  to 
parties  in  civil  cases."  By  subsequent  re- 
visions of  the  section,  of  which  this  para- 
graph was  a  part  the 'phraseology  of  the 
section  has  been  changed,  and  the  words 
"for  cause"  have  been  omitted  from  this  par- 
agraph; yet  the  change  so  made  is  not  such 
as  to  evidence  any  design  or  purpose  on  the 
part  of  the  Legislature  to  thereby  extend  its 
provisions,  or  to  make  them  apply  to  causes 
of  challenge  other  and  different  from  those 
specified  In  the  paragraph  as  originally  en- 
acted, and  the  rule  is  well  established  by 
the  repeated  adjudications  of  this  court  that 
"In  the  revision  of  statutes  neither  an  alter- 
ation in  phraseology  nor  the  omission  or  ad- 
dition of  words  in  the  latter  statute  shall  be 
beld  necessarily  to  alter  the  construction  of 
the  former  act  And  the  court  is  only  war- 
ranted in  holding  the  construction  of  a  stat- 


ute, when  revised,  to  be  changed,  when  the 
■intent  of  the  legislature  to  make  such 
change  is  clear,  or  the  language  used  in  the 
new  act  plainly  requires  such  change  of  con- 
struction." State  ex  rel.  v.  Commissioners  of 
Shelby  County,  36  Ohio  St  326;  State  v. 
Vanderbilt,  37  Ohio  St  640;  State  ex  rel.  v. 
Stockley,  45  Ohio  St  308,  13  N.  E  279. 

The  right  of  peremptory  challenge  is  pure- 
ly a  statutory  right  and  can  only  be  exer- 
cised In  such  cases  and  to  the  extent  express- 
ly authorized  and  allowed  by  statute.  In 
Ohio,  under  our  Code  of  Criminal  Procedure, 
the  only  right  of  peremptory  challenge  ex- 
pressly given  a  defendant  in  a  criminal  case, 
other  than  in. capital  cases,  is  that  given  by 
section  7277,  Rev.  St  1892,  which  is  as  fol- 
lows: "Except  as  otherwise  provided  the 
prosecuting  attorney  and  every  defendant 
may  peremptorily  challenge  two  of  the  panel, 
and  any  of  the  panel  for  cause."  As  to  the 
right  of  peremptory  challenge  it  is  only  "oth- 
erwise provided"  by  section  7272,  Rev.  St 
1892,  in  capital  cases,  wherein  the  defendant 
is  entitled  to  challenge  16  of  the  jurors  per- 
emptorily. Goins  v.  The  State,  46  Ohio  St 
460,  21  N.  E.  476.  The  court  of  common 
pleas  was  therefore  right  in  this  case  in  lim- 
iting the  defendant  Stevenson,  to  two  per- 
emptory challenges. 

As  to  the  other  assignments  of  error,  we 
think  it  enough  to  say  that  we  have  care- 
fully examined  and  considered  all  of  them, 
and  find  no  error  in  the  record. 

Leave  refused. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUOE, 
PRICE,  and  CREW,  JJ.,  concur. 


(70  Oh.  St.  25) 

In  re  KLINE 
(Supreme  Court  of  Ohio.     March  8,  1904.) 

CRIMINAL     LAW — REPEAL    OF     STATUTE— EFFECT 
ON  PENWNG  CASE— HABITUAL  CRIM- 
INAL ACT. 

1.  Where  a  statute  defining  a  crime  and  pre- 
scribing the  punishment  therefor  is  repealed  at 
any  time  before  final  judgment  in  a  prosecu- 
tion thereunder,  such  repeal  forecloses  all  fur- 
ther proceedings  in  such  prosecution  unless  a 
contrary  intent  appears  in  the  repealing  statute ; 
but  when  such  repeal  occurs  after  final  judg- 
ment it  does  not  in  any  respect  vacate  or  modify 
such  judgment  or  render  it  invalid. 

2.  A  conviction  and  sentence  under  section 
3788-11,  Rev.  St.  1892,  commonly  known  as  the 
"Habitual  Criminal  Act,"  does  not  confer  upon 
tlje  prisoner  a  right  to  be  paroled  at  the  discre- 
tion of  the  board  of  managers,  which  remains 
to  him  after  the  repeal  of  said  act 

(Syllabus  by  the  Court.) 

In  the  matter  of  the  application  of  one 
Kline  for  writ  of  habeas  corpus?  Writ  re- 
fused. 

M.  B.  Earnhart  and  Thomas  H.  Hennes- 
sey, foKrelator.  J.  M.  Sheets,  Wade  H.  El- 
lis, and  Smith  W.  Bennett  for  respondent. 

f  t  See  Criminal  Law,  VOL  14,  Cent.  Dig.  {{  17,  18. 
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DAVIS,  J.  The  relator  Is  Imprisoned  In 
the.  penitentiary  of  this  state  under  a  sen- 
tence Imposed  on  the  1st  day  of  July,  1888, 
by  the  court  of  common  pleas  of  Montgom- 
ery county.  _  He  was  tried,  convicted,  and 
sentenced  under  an  Indictment  for  burglary 
and  larceny  and  for  being  an  habitual  crim- 
inal. The  return  and  answer  of  the  respond- 
ent shows  that  the  relator  was  found  guilty, 
as  charged,  of  burglary  and  larceny,  and 
that  he  was  adjudged  to  be  Imprisoned  and 
confined  in  the  penitentiary  of  this  state  and 
kept  at  .hard  labor  for  three  years;  and  that, 
having  also  been  found  guilty  of  being  ah 
habitual  criminal,  it  was  "adjudged  by  the 
court  that  on  the  expiration  of  the  term  for 
which  he  has  heretofore  been  sentenced  he 
shall  not  be  discharged  from  imprisonment 
in  the  penitentiary,  but  shall  be  detained 
there  during  his  natural  life,  as  provided  in 
section  2  of  an  act  passed  May  4,  1885,  and 
found  in  volume  82,  Ohio  Laws,  p.  237." 
The  act  here  referred  to  was  known  as  sec- 
tion 7388-11,  Rev.  St  1892,  and  it  was  re- 
pealed May  6,  1902  (95  Ohio  Laws,  p.  410). 
The  relator  demurs  to  the  answer,  and  in- 
sists that,  the  "habitual  criminal  act"  hav- 
ing been  repealed,  there  is  no  longer  any 
warrant  for  detaining  him  under  his  sen- 
tence as  an  habitual  criminal,  his  sentence 
for  burglary  and  larceny  having  expired. 
The  relator  was  legally  tried,  convicted,  sen- 
tenced, and  committed  under  a  valid  statute. 
Blackburn  v.  State,  50  Ohio  St  428,  36  N. 
E.  18.  Not  only  is  the  case  res  adjudicata, 
and  beyond  the  reach  of  the  courts,  but  it 
is  in  process  of  execution  as  a  final  Judg- 
ment If  the  courts  could  resume  jurisdic- 
tion, and  interfere  with  the  execution  of  sen- 
tence, after  regular  procedure,  judgment, 
and  commitment  under  sentence,  there  could 
be  no  final  judgment  and  no  end  to  a  legal 
controversy.  The  .Legislature  cannot  inter- 
vene and  vacate  the  judgment  of  the  courts, 
either  directly  or  indirectly,  by  repeal  of  a 
statute  under  which  the  judgment  was  ren- 
dered, because  that  would  be  an  exercise  of 
judicial,  and  not  of  legislative,  power.  1 
Black  on  Judgments,  {  298.  "Legislative  ac- 
tion cannot  be  made  to  retroact  upon  past 
controversies,  and  to  reverse  decisions  which 
the  courts,  in  the  exercise  of  tnelr  undoubt- 
ed authority,  have  made;  for  this  would  not 
only  be  the  exercise  of  judicial  power,  but 
it  would  be  its  exercise  in  the  most  objec- 
tionable and  offensive  form,  since  the  Legis- 
lature would,  in  effect  sit  as  a  court  of  re- 
view, to  which  parties  might  appeal  when 
dissatisfied  with  tbe  rulings  of  the  courts." 
Cooley  on  Constitutional  Limitations  (7tb 
Ed.)  136.  The  only  remedy  left  to  the  ad- 
Judged  criminal,  if  the  case  calls  for  any 
remedy,  is  a  resort  to  the  pardoning  power, 
which  is  vested  in  the  executive.  The  re- 
peal of  a  statute  which  authorizes  a  prosecu- 
tion and  conviction,  if  before  final  judgment 
ends  all  proceedings  under  it,  unless  a  con- 
trary Intent  appears  in  the  repealing  statute; 


but  a  repeal  after  final  judgment  will  nei- 
ther vacate  the  judgment  nor  arrest  the  exe- 
cution of  the  sentence.  This  view  of  the 
law  is  fully  sustained  by  the  authorities  cit- 
ed by  the  counsel  for  the  respondent  and 
after  diligent  search  we.  have  not  been  able 
to  find  any  to  the  contrary. 

It  is  further  argued  in  behalf  of  the  re- 
lator that  by  virtue  of  tbe  statute  which  is 
now  repealed  he  acquired,  along  with  the 
sentence,  a  substantial  and  irrepealable  right 
—the  right  to  a  parole,  at  the  discretion  of 
the  board  of  managers— which  still  adheres 
to  the  prisoner,  notwithstanding  that  the 
statute  has  been  repealed.  The  weakness  of 
Luis  argument  is  exposed  when  we  consider 
the  nature  and  purpose  of  this  statutory  pro* 
vision.  In  State  v.  Peters,  43  Ohio  St  629,  4 
N.  E.  81,  this  court  held  that  this  statute 
(section  7388-11,  Bev.  St  1892)  was  constitu- 
tional, and  that  it  did  not  interfere  with  the 
executive  or  judicial  departments  of  the 
state  government  and  the  court  so  held  for 
the  reason- that  the  statute  did  not  undertake 
to  confer  upon  a  prisoner  the  right  to  a  par- 
don, absolute  or  conditional,  nor  to  commute 
the  sentence,  nor  to  modify  the  sentence  by 
shortening  the  term  or  by  discharging  tbe 
prisoner.  The  court  construed  this  statute 
as  being  merely  a  "disciplinary  regulation," 
which  was  clearly  within  the  power  and  dis- 
cretion of  the  Legislature  to  make  or  not  to 
make.  As  a  disciplinary  regulation  it  would 
no  more  confer  a  vested  right  upon  the  pris- 
oner than  would  any  other  rule  or  regulation 
which  may  be  promulgated  frojn  time  to 
time  for  the  regulation  of  prisons  and  pris- 
oners. It  is  not  an  essential  part  of  the  pris- 
oner's sentence,  and  in  its  very  nature  and 
object  it  is  subject  to  modification  or  repeal. 
And  for  the  reason  that  it  is  not  a  part  of 
the  sentence,  but  extraneous  to  it  and  be- 
cause it  is  only  a  tentative  rule  for  prison 
government  a  repeal  of  such  legislation  nei- 
ther takes  away  any  right  of  the  prisoner 
nor  in  any  manner  affects  his  sentence  there- 
tofore made  and  put  into  execution.  The 
prisoner  still  has  the  right  to  appeal  to  ex- 
ecutive clemency  for  a  pardon,  and  until  a 
pardon  shall  be  granted  a  sentence  lawfully 
made  and  carried  into  effect  under  a  valid 
statute  must  be  enforced,  although  the  stat- 
ute has  been  repealed. 

Demurrer  overruled,  and  writ  refused. 

SPEAB,  C.  J.,  and  SHAUCK,  PRICE,  and 
CREW,  JJ.,  concur.  SUMMERS,  J,  not  par- 
ticipating. 


(162  Ind.  438) 

CITY  OF  ALEXANDRIA  v.  LIEBLEB. 
(Supreme  Court  of  Indiana.    April  5,  1904.) 

MUNICIPAL  CORPORATION  —  STREET  —  INJURY— 

NEGLIGENCE— PLEADING — APPEAL— BILL 

OF  EXCEPTIONS. 

1.  Where  a  complaint  for  injuries  from  being 
thrown  from  a  vehicle  by  reason  of  a  row  of 
blocks  in  a  street  projecting  above  the  surface. 
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alleged  that  the  defendant  city  "negligently  and 
carelessly"  placed  and  maintained  the  blocks 
there,  and  that  it  allowed  them  to  remain  there 
a  long  time  with  full  knowledge  that  they  ren- 
dered the  street  dangerous,  it  was  unnecessary 
to  allege  that  the  blocks  were  not  useful  and 
necessary  for  crossing  the  street. 

2.  Where  the  appellant  filed  a  precipe,  as 
provided  by  Burns'  Ann.  St.  1901,  §  601,  direct- 
ing the  clerk  to  certify  a  transcript  of  certain 
papers,  including  the  bill  of  exceptions  contain- 
ing the  evidence  in  the  cause,  but  he  certified  the 
original  bill  instead,  it  is  no  part  of  the  record, 
and  cannot  be  considered  on  appeal. 

Appeal  from  Superior  Court;  Madison 
County;  H.  a  Ryan,  Judge. 

Action  by  Valentine  Liebler  against  the 
city  of  Alexandria.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.  Trans- 
ferred from  the  Appellate  Court  under  Burns' 
Ann.  St  1901,  8  1337u.    Affirmed. 

James  A.  May,  for  appellant  Bagot  & 
Bagot,  for  appellee. 

JORDAN,  J.  Appellee  successfully  prose- 
cuted this  action  in  the  lower  court  to  re- 
cover damages  for  personal  injuries  sustain- 
ed by  reason  of  the  negligence  of  appellant 
in  maintaining  an  obstruction  in  one  of  its 
streets.  The  errors  assigned  and  relied,  up- 
on for  reversal  are:  (1)  Overruling  the  de- 
murrer to  the  complaint;  (2)  overruling  ap- 
pellant's motion  for  a  new  trial. 

The  facts,  as  alleged  in  the  complaint 
may  be  summarized  as  follows:  On  July  2, 
1901,  and  for  many  years  prior  thereto,  the 
defendant  was  a  municipal  corporation,  and 
during  all  of  the  time  it  was  such  corpora- 
tion there  was  a  public  street  within  its  cor- 
porate limits  known  as  ""Broadway,"  which 
was  generally  accepted  and  used  by  the  pub- 
lic for  travel  thereover.  There  was  another 
street  therein  known  as  "Sheridan  Avenue." 
These  two  streets  Intersected  each  other. 
On  the  said  2d  day  of  July,  1901,  and  for 
many  years  prior  thereto,  the  defendant,  it  is 
alleged,  negligently  and  carelessly  kept,  main- 
tained, and  allowed  to  remain  on  and  across 
said  Broadway  street,  at  the  point  where 
said  street  intersected  Sheridan  avenue,  an 
obstruction  consisting  of  a  row  of  wooden 
blocks.  These  blocks  were  about  10  inches 
in  diameter  and  2  feet  in  length,  and  were 
securely  sunk  into  the  ground  beneath  the 
surface  of  the  street  to  a  depth  of  16  Inches, 
and  extended  8  inches  above  the  surface  of 
the  street  and  were  so  placed  and  fixed  as 
to  constitute  a  dangerous  obstruction  to  the 
use  of  said  street  by  the  public,  and  greatly 
endangered  the  life  and  limbs  of  persons 
traveling  thereover  in  vehicles,  all  of  which 
facts,  were  well  known  to  the  defendant  for  a 
long  time  prior  to  the  alleged  accident  On 
the  said  2d  day  of  July,  plaintiff  (appellee 
herein)  was  traveling  over  the  street  in  a 
one-horse  vehicle,  and,  when  within  100  feet 
of  said  obstruction,  the  horse  drawing  said 
vehicle  became  frightened,  and,  by  reason  of 
said 'fright  ran  along  said  street  in  the  di- 
rection of  said  obstruction;  the  plaintiff  all 
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the  time  using  his  best  efforts  and  endeavors 
to  check  and  control  the  horse,  and  to  so 
guide  him  that  (he  vehicle  would  not  come 
into  contact  with  said  row  of  blocks.  Re- 
gardless of  his  best  efforts  and  endeavors  to 
control  and  stop  the  horse,  and  to  avoid  com- 
ing into  contact  with  the  obstruction,  the 
horse,  on  account  of  his  fright  ran  the  ve- 
hicle in  which  plaintiff  was  seated  rapidly 
and  with  much  force  against  said  blocks, 
and  the  wheels  thereof  came  into  contact 
with  said  blocks,  thereby  stopping  the  ve- 
hicle and  throwing  it  high  into  the  air,  by 
reason  of  which  the  plaintiff  was  thrown 
therefrom,  with  great  force  and  violence,  on- 
to the  hard  surface  of  the  street  and  against 
said  row  of  blocks,  whereby  he  was  greatly 
wounded,  crippled,  and  maimed,  his  leg  be- 
ing broken,  etc.  A  particular  description  of 
bis  injuries  is  given.  It  is  charged  that  he 
received  his  injuries '  wholly  and  solely  by 
reason  of  the  negligence  and  carelessness  of 
the  defendant  in  placing,  maintaining,  and 
allowing  said  blocks  to  remain  in  said  street 
as  an  obstruction  thereof.  It  is  further  al- 
leged that  the  horse  which  he  was  driving 
was  ordinarily  gentle  and  docile,  and  that 
he  was  frightened  without  any  fault  of  the 
plaintiff,  and  that  the  latter  exercised  or- 
dinary care  for  his  own  safety  and  welfare, 
and,  to  prevent  injury  to  himself,  he  used 
and  employed  bis  best  efforts  and  endeavors 
to  manage  and  control  said  horse,  and  pre- 
vent bis  vehicle  from  coming  into  contact 
with  said  obstruction. 

The  only  objection  pointed  out  and  urged 
against  the  sufficiency  of  the  complaint  by 
appellant's  counsel  is  that  it  falls  to  disclose 
that  the  row  of  blocks  In  question  were  not 
useful  and  necessary  to  the  street  Counsel 
for  appellant  contend  that  if  the  blocks  were 
necessary  and  useful  in  muddy  weather,  to 
enable  persons  to  cross  the  street  then  ap- 
pellant had  the  right  to  maintain  them.  But 
the  complaint,  as  shown,  charges  that  the 
defendant  "negligently  and  carelessly"  placed 
and  maintained  the  blocks  in  the  street  that 
they  constituted  a  dangerous  obstruction 
therein,  and  that  the  defendant  allowed  them 
to  remain  for  a  long  time,  with  full  knowl- 
edge that  they  rendered  the  street  dangerous 
to  persons  traveling  thereover  in  vehicles. 
The  burden  was  upon  appellee  to  establish 
the  negligence  of  which  he  complained,  but 
certainly  he  was  not  required  to  allege  in 
his  complaint  In  addition  to  the  facts  aver- 
red, that  the  blocks  were  not  necessary  and 
useful  for  the  purpose  of  crossing  the  street 
As  to  whether  the  pleading  is  sufficient  in 
other  respects,  we  do  not  determine.  It  is 
certainly  manifest  however,  that  it  is  not 
open  to  the  objection  pointed  out  and  urged 
by  counsel  for  appellant  In  support  of  its 
sufficiency  in  general,  counsel  for  appellee 
cite  the  following  cases:  Town  of  Fowler 
v.  Linquist,  138  Ind.  566,  37  N.  E.  133;  Sen- 
henn  v.  City  of  Evansville,  140  Ind  675,  40 
N.  E.  69;  Lake  Erie,  eta,  R.  Co.  v.  McHenry, 
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10  Ind.  App.  625,  87  N.  E.  186;  City  of  In- 
dianapolis t.  Marold,  25  Ind.  App.  428,  58  N. 
E.  512;  Town  of  Odon  v.  Dopbs,  25  Ind.  App. 
522,  58  N.  B.  562. 

The  other  and  remaining;  grounds  ad- 
yanced  and  discussed  by  appellant's  counsel 
for  reversal  depend  upon  the  evidence,  which 
1b  not  properly  In  the  record,  for  the  reason 
that  the  clerk  of  the  lower  court  has.  In  vio- 
lation of  appellant's  praecipe,  certified  the 
original  bill  of  exceptions,  embracing  the 
evidence,  together  with  the  rulings  of  the 
court  in  respect  to  the  admission  and  re- 
jection of  certain  evidence,  instead  of  a  tran- 
script thereof.  It  is  disclosed  that  appel- 
lant filed  a  praecipe,  as  provided  by  section 
661,  Burns'  Ann.  St  1901,  whereby  it  di- 
rected the  clerk  to  certify  a  true  and  com- 
plete transcript  of  certain  designated  papers 
and  entries,  Including  the  bill  of  exceptions, 
containing  the  evidence  In  the  cause.  The 
precipe  Is  attached  to,  and  made  a  part  of, 
the  record  in  this  appeal.  The  clerk,  Instead 
Of  complying  with  appellant's  express  'direc- 
tion to  make  a  transcript  of  the  bill  of  ex- 
ceptions embracing  the  evidence,  upon  the 
contrary,  has  certified  up  the  original  bill. 
That  the  latter,  under  the  circumstances,  is 
not  a  part  of  the  record,  and  that  neither  the 
evidence  embraced  therein,  nor  the  rulings  of 
the  court  in  admitting  and  rejecting  certain 
evidence  can  be  considered,  is  well  settled. 
See  Johnson  v.  Johnson,  156  Ind.  592,  60  N. 
E.  451;  Chestnut  v.  Southern  By.  Co.,  157 
Ind.  609,  62  N.  E.  32;  Berry  v.  Chicago,  eta, 
Ry.  Co.,  158  Ind.  668,  64  N.  E.  82;  Marcy 
Mfg.  Co.  v.  Flint  etc.,  Co.,  158  Ind.  173.  C3 
N.  E.  207;  Drew  v.  Town  of  Geneva,  159  Ind. 
364,  65  N.  E.  9;  Mankln  v.  Penn  Co.,  160  Ind. 
447,  67  N.  E.  229. 

There  being  no  error  presented,  the  judg- 
ment is  therefore  affirmed. 

(163  Ind.  1»)  ™  ' 

SEYMOUR  WATER  CO.  et  al.  v.  CITY  OP 
SEYMOUR.* 

(Supreme  Court  of  Indiana.    March  30, 1904.) 

MUNICIPAL    CORPORATIONS  —  FRANCHISE— CAN- 
•  CELLAT10N  —  COMPLAINT— SUFFICIENCY  —  RE- 
SCISSION—ADEQUATE REMEDY  AT  LAW— MAN- 
DAMUS— QUIETING  TITLE. 

1.  A  complaint  by  a  municipal  corporation  al- 
leged the  passage  of  an  ordinance  granting  to 
defendant  water  company  an  exclusive  right  to 
establish  a  waterworks  system  in  plaintiff  city, 
and  to  supply  the  city  and  inhabitants  with  wa- 
ter at  an  exorbitant  and  unreasonable  price  for 
an  unreasonable  and  illegal  time.  It  was  fur- 
ther alleged  that  the  franchise  was  ultra  vires, 
and  that  defendant  had  executed  a  deed  of  trust, 
and  assigned  to  the  trustees  therein  all  hydrant 
rentals,  because  of  which  the  trustees  claimed 
to  have  some  interest  in  the  contract  which 
claim  was  adverse  to  the  plaintiff.  It  was 
prayed  that  the  contract  be  revoked  and  declar- 
ed void.  There  were  no  allegations  that  a  wa- 
terworks system  was  ever  built,  or  that  the  wa- 
ter company  was  attempting  or  threatening  to 
occupy  the  streets  under  the  franchise,  or  as- 
serted any  claim  or  title  adverse  to  the  city,  or 
that  the  franchise  was  a  cloud  on  the  city's  title. 

•Rehearing  denied  June  8,  1901. 


Held  not  sufficient  to  state  a  cause  of  action 
against  the  water  company  for  quieting  title,  un- 
der Burns'  Ann.  St.  1901,  <  1082,  providing 
that  an  action  may  be  brought  by  any  person 
having  an  interest  against  another  who  claims 
title  to  or  interest  in  real  property,  adverse  to 
him,  for  the  purpose  of  quieting  the  question 
of  title. 

2.  Neither  was  it  sufficient  to  state  a  cause 
of  action  against  the  trustees,  because  not  show- 
ing that  they  claimed  any  interest  in  real  prop- 
erty. 

3.  The  complaint,  however,  was  for  the  can- 
cellation of  the  contract  and  not  to  quiet  title. 

4.  A  contract  between  a  municipal  corpora- 
tion and  a  water  company,  granting  to  the  lat- 
ter, the  exclusive  right  to  furnish  water  to  the 
city  and  its  inhabitants,  at  an  unreasonable  and 
exorbitant  rate,  and  for  an  unreasonable  and 
unlawful  length  of  time,  will  not  be  canceled  by 
a  court  of  equity  without  a  showing  of  some 
matter  specially  calculated  to  invoke  the  juris- 
diction of  equity. 

5.  Mandamus  is  an  action  at  law. 

tt.  The  performance  of  quasi  public  duties 
growing  out  of  the  acceptance  of  municipal 
grants  may  be  enforced  by  mandate. 

7.  Rescission  of  a  franchise  granted  by  a  city 
to  a  water  company,  in  acceptance  of  which  the 
water  company  agreed  to  furnish  a  certain  pres- 
sure for  fire  protection,  and  to  furnish  water  fit 
for  domestic  purposes,  will  not  be  decreed  by  a 
court  of  equity  on  the  ground  that  the  company 
has  not  complied  with  its  contract  in  these  re- 
spects, inasmuch  as  the  city  has  an  adequate 
remedy  at  law  by  mandamus  to  compel  the  wa- 
ter company  to  fulfill  the  conditions  of  its  con- 
tract. 

Appeal  from  Circuit  Court,  Jennings  Coun- 
ty; A.  G.  Smith,  Special  Judge. 

Action  by  the  city  of  Seymour  against  tbe 
Seymour  Water  Company  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Merrill  Moores  and  O.  H.  Montgomery,  for 
appellants.  Shea  &  Wood,  Elliott  Elliott  & 
Littleton,  Lincoln  Dixon,  and  Burt  New,  for 
appellee. 

GILLETT,  a  J.  tfhis  suit  was  instituted 
by  appellee  against  appellants.  The  com- 
plaint was  in  two  paragraphs,  each  of  which 
was  challenged  by  demurrer  by  each  of  ap- 
pellants. The  demurrer  was  overruled,  and 
by  proper  assignments  of  error  the  question 
as  to  the  sufficiency  of  said  paragraphs  is 
presented  for  our  consideration. 
The  tlrst  paragraph  is  as  follows: 
"That  the  plaintiff  is  a  municipal  corpora- 
tion existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Indiana.  The  defendant  the 
Seymour  Water  Company  Is  a  corporation 
organized  under,  and  existing  by  virtue  of, 
the  laws  of  tbe  state  of  Indiana.  The  de- 
fendant the  Farmers'  Loan  &  Trust  Company 
of  New  York  is  a  corporation  organized  un- 
der, and  existing  by  virtue  of,  the  lawsqf  the 
state  of  New  York.  Merrill  Moores,  trustee 
herein,  is  a  citizen  of  the  city  of  Indianapo- 
lis, in  the  state  of  Indiana.  That  on  the  7th 
day  of  March,  1889,  the  common  council  of 
the  city  of  Seymour,  plaintiff  herein,  passed 
an  ordinance  In  the  words  and  figures  follow- 

1 L  See  Mandamus,  vol.  St,  Cent  Dig.  I  MS, 
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lug:  [At  this  point  there  Is  set  out  a  copy  of 
an  ordinance  purporting  to  grant  to  one  Wil* 
lett  E.  McMillan,  his  heirs  and  assigns,  the 
right  to  establish  a  waterworks  system  to 
supply  said  city  and  its  Inhabitants  with  wa- 
ter, and  an  undertaking  by  the  city  to  rent 
a  certain  number  of  hydrants.  Without  ex- 
planatory averment,  there  is  next  set  out 
what  purports  to  be  a  formal  acceptance.] 
That  said  city  council,  by  its  said  action  and 
by  its  said  ordinance,  attempted  to  grant  to 
one  Willett  E.  McMillan  an  exclusive  fran- 
chise and  monopoly  to  supply  the  dlty  of  Sey- 
mour and  its  inhabitants  with  water  for  a 
period  of  from  thirty  to  sixty  years,  as  pro- 
Tided  in  said  ordinance,  at  an  exorbitant  and 
unreasonable  price,  and  for  an  unreasonable 
and  illegal  time;  thereby  imposing  unrea- 
sonable burdens  upon  said  city  and  the  in- 
habitants thereof.  That  said  ordinance  at- 
tempts to  grant  an  exclusive  contract  and 
franchise,  and  is  ultra  vires,  contrary  to  pub- 
lic policy  and  the  Constitution  of  Indiana, 
and  is  wholly  void.  That  on  the  23d  day  of 
July,  1889,  the  said  Willett  B.  McMillan,  men- 
tioned in  said  ordinance,  assigned  and  trans- 
ferred all  his  rights  and  interest  to  and  in 
said  contract  to  the  defendant  herein,  said 
Seymour  Water  Company,  and  that  the  de? 
fendant  the  said  Seymour  Water  Company 
has  no  right,  title,  or  Interest  to  or  in  said 
contract,  except  as  the  assignee  of  said  Wil- 
lett K.  McMillan,  which  assignment  is  In  the 
words  and  figures  following:  'Seymour,  Ju- 
ly 23,  1889. '  For  value  received  I  hereby  sell, 
assign,  transfer  and  set  over  to  the  Seymour 
Water  Company  an*  rights  of  every  descrip- 
tion growing  out  of  the  within  contract 
Willett  E.  McMillan.'  The  plaintiff  further 
avers  that  on  the  1st  day  of  August,  1889, 
the  defendant  the  Seymour  Water  Company 
executed  to  the  defendants  the  Farmers' 
I^oan  &  Trust  Company  of  the  City  of  New 
York  and  Merrill  Moores,  trustee,  a  deed  of 
trust  and  mortgage  upon  the  said  property 
of  the  said  Seymour  Water  Company  in  and 
about  the  city  of  Seymour,  plaintiff  herein. 
The  plaintiff  further  avers  that  the  said  Sey- 
mour Water  Company  assigned  to  the  said 
defendants,  trustees,  all  the  hydrant  rentals 
to  be  paid  by  said  city  to  said  Seymour  Wa- 
ter Company,  and  directed  said  city  to  pay 
said  water  rentals  to  said  trustees;  that  said 
trustees,  because  of  the  premises  herein  set 
out,  claim  to  have  some  interest  in  said  con- 
tract, which  claim  is  adverse  to  the  interest 
of  this  plaintiff,  and  on  the  same  side  as  the 
defendant  waterworks  company.  Wherefore 
the  plaintiff  prays  the  court  that  said  con- 
tract be  revoked  and  declared  to  be  null  and 
-void  and  of  no  force  and  effect;  that  the  said 
city  and  its  inhabitants  be  relieved  from  its 
burdens;  and  that  the  defendants,  and  each 
of  them,  be  forever  enjoined  from  attempting 
-to  enforce  and  ever  claiming  any  rights  un- 
der said  contract" 

The  second  paragraph  omits  the  ultra  vires 
charges,  but  alleges,  in  addition  to  the  other 


averments  of  said  first  paragraph,  the  fol- 
lowing: 

"That  said  defendant  the  said  Seymour 
Water  Company,  defendant  herein,  had  fully 
failed  and  refused  to  comply  with  the  terms 
of  said  contract,  in  this,  to  wit:  (1)  That 
said  defendant  has  wholly  failed  and  refus- 
ed to  supply  water  suitable  for  domestic  pur- 
poses, as  provided  for  in  section  1  of  said  or- 
dinance, but"  that  said  water  supply  to  the 
plaintiff  city  and  its  inhabitants  has  at  'all 
times  been  very  impure  and  wholly  unfit  for 
domestic  and  drinking  purposes.  (2)  That 
said  defendant  has  wholly  failed  and  refused 
to  comply  with  section  14  of  said  ordinance, 
which  requires  said  defendant  to  furnish  fire 
pressure  for  fire  service  to  the  amount  of  one 
hundred  pounds  to  the  square  inch,  Plaintiff 
avers  that  such  fire  pressure  has  never  been 
furnished  to  the  amount  of  one  hundred 
pounds  to  the  square  inch,  but  that  said  fire 
service  furnished  has  been  notoriously  inade- 
quate and  insufficient,  to  the  great  loss  and 
damage  of  the  said  city  and  its  Inhabitants." 

In  determining  the  sufficiency  of  the  first 
paragraph  of  complaint  aB  against  the  Sey- 
mour Water  Company,  it  will  be  profitable 
to  note  some  matters  which  said  paragraph 
omits  to  allege.  It  does  not  charge  (1)  that  a 
waterworks  system  was  ever  built  or  main- 
tained by  said  company  or  by  any  one  else  in 
pursuance  of  said  contract  and  franchise,  or 
that  anything  has  been  done  by  virtue  there- 
of; (2)  that  said  water  company  is  attempt- 
ing or  threatening  to  use  or  occupy  the 
streets  or  other  public  places  of  said  city  un- 
der said  grant;  (3)  that  said  water  company 
Is  asserting  any  claim  or  title  by  virtue  of 
said  grant,  either  adverse  to  the  city  or  oth- 
erwise; (4)  that  said  grant  is  a  cloud  upon 
the  city's  title. 

Counsel  for  appellee  contend'  that  said  par- 
agraph is  sufficient  to  quiet  title.  Section 
1082,  Burns'  Ann.  St  1901,  provides  that  "An 
action  may  be  brought  by  any  person,  either 
in  or  out  of  possession,  or  by  one  having  an 
interest  in  remainder  or  reversion,  against 
another  who  claims  title  to  or  interest  in  real 
property  adverse  to  him,  although  the  de- 
fendant may  not  be  in  possession  thereof,  for 
the  purpose  of  determining  and  quieting  the 
question  of  title."  The  principles  upon  which 
the  statutory  action  to  quiet  title  are  based 
are,  in  a  large  measure,  of  equitable  origin; 
and,  while  such  principles  have  been  influ- 
ential in  the  construction  of  the  statute,  yet 
the  fact  remains  that  the  proceeding  as  it 
now  exists  is  essentially  the  creature  of  leg- 
islative enactment  Kagsdale  v.  Mitchell,  9? 
Ind.  458;  Trittipo  v.  Morgan,  99  Ind.  269; 
Johnson  v.  Taylor,  106  Ind.  89,  5  N.  E.  732; 
Puterbaugh  v.  Puterbaugh,  131  Ind.  288,  30 
N.  E.  519,  15  L.  B.  A.  341.  In  Johnson  v. 
Taylor,  supra,  it  was  said  concerning  such 
statutory  action  that  "the  plaintiff  or  cross- 
complainant  must  allege  in  his  complaint  or 
cross-complaint  that  he  is  the  owner  of  cer- 
tain real  estate,  or  of  a  certain  interest  there- 


Digitized  by 


Google 


516 


70  NORTHEASTERN  REPORTER. 


and. 


In  (describing  the  same),  and  that  the  claim 
»f  the  defendant  to  his  action  or  cross-action, 
In  or  to  such  real  estate  or  interest  therein,. 
Is  adverse  to  the  title  asserted  by  the  plain- 
tiff, or  Is  unfounded  and  a  cloud)  upon  plain- 
tiff's title."  It  should  be  stated  in  this  con- 
nection, however,  that,  in  view  of  the  Code, 
a  complaint  to  quiet  title  is  not  to  be  con- 
demned because  of  the  lack  of  any  merely 
formal  statement  as  to  the  nature  of  the  de- 
fendant's claim,  or  of  its  relation  to  or  Its 
effect  upon  the  plaintiff's  title,  where  the 
general  facts  alleged  supply  such  formal  al- 
legations as  a  necessary  influence.  Caress  v. 
Foster,  62  Ind.  145;  Kitts  v.  Willson,  106 
Ind.  147,  5  N.  E.  400;  Rausch  v.  Trustees, 
etc.,  107  Ind.  1,  8  N.  E.  25;  Blsel  ▼.  Tucker, 
121  Ind.  249,  23  N.  EL  81;  Wilson  v.  Wilson, 
124  Ind.  472,  24  N.  JE.  974;  Island  Coal  Co.  v. 
Streitlemler,  138  Ind.  S3,  37  N.  B.  340. 

The  above  sufficiently  indicates  the  stand- 
ard by  which  a  complaint  to  quiet  title  must 
be  measured,  and,  judged  by  this  standard, 
the  paragraph  of  complaint  in  question  falls 
far  short  of  stating  a  cause  of  action  under 
the  statute  against  said  company. 

As  to  the  other  appellants,  the  question  as 
to  the  sufficiency  of  said  first  paragraph, 
viewed  as  a  complaint  to  quiet  title,  Is  more 
doubtful,  but  we  hare  concluded  that  it  is  not 
sufficient  as  to  them.  What  the  property  Is 
upon  which  said  appellants  have  a  deed  of 
trust  and  mortgage,  is  altogether  In  doubt. 
We  infer  that  "said  property"  is  tangible  in 
its  character,  since  it  is  alleged  to  be  "in  and 
about  the  city  of  Seymour,"  but  we  have 
looked  in  vain  for  any  corresponding  ante- 
cedent So  far  as  the  assignment  of  hydrant 
rentals  is  concerned,  it  Is  to  be  considered  that 
it  Is  not  alleged  that  a,  water  plant  has  been 
constructed.  In  other  words,  it  does  not  ap- 
pear that  there  is  any  corporeal  tenement  out 
of  which  a  rent  could  Issue.  We  are  not  per- 
mitted to  infer,  in  support  of  a  barren  allega- 
tion that  there  has  been  an  assignment  of 
hydrant  rentals,  that  the  assignment  was  of 
such  a  character  as  would,  if  valid,  permit 
the  assignees  to  proceed  upon  their  own  initia- 
tive to  do  any  act  to  the  prejudice  of  appel- 
lee's real  estate.  As  we  have  seen,  the  statute 
provides  'that  the  action  to  quiet  title  is  to 
be  brought  against  one  "who  claims  title  to 
or  Interest  In  real  property  adverse  to"  the 
plaintiff,  "for  the  purpose  of  determining  and 
quieting  the  question  of  title."  Here  the  in- 
terest to  which  it  is  alleged  that  said  ap- 
pellants lay  claim  is  not  an  interest  in  real 
property,  but  an  "Interest  in  said  contract" 
Such  an  interest  might  exist  and  it  might  be 
adverse  or  opposed  to  the  Interest  of  appellee; 
and  yet  it  might  be  of  such  a  limited  character, 
owing  to  the  terms  of  the  assignment  as  In  no 
wise  to  cloud  the  title  of  appellee  to  its  real 
property. 

All  of  these  matters  of  uncertainty  may  be 
passed,  however,  because  it  is  evident  when 
said  paragraph  Is  viewed  from  the  standpoint 
of  its  general  scope  and  structure,  that  it  was 


Intended  as  a  paragraph  to  cancel  a  contract 
and  not  as  one  to  quiet  title.  This  sufficiently 
explains  why  there  was  no  averment  in  said 
paragraph  that  the  water  plant  had  been 
built,  as  the  second  paragraph  and  the  evi- 
dence disclose.  It  was  said  by  this  court  in 
Platter  v.  City  of  Seymour,  86  Ind.  323,  826: 
"To  permit  an  isolated  statement  to  control 
the  scope  and  meaning  of  a  long  and  involved 
pleading  would  be  destructive  of  all  certainty 
in  pleading,  result  In  Injury  to  litigants,  and 
impose  upon  the  trial  court  the  burden  of 
looking  into  out  of  the  way  places  to  discover 
if  disconnected  and  irrelevant  allegations  ex- 
isted which  might  change  the  drift  of  the 
general  averments  of  the  complaint  Such  a 
system  would  make  pleadings  mere  traps  for 
the  ensnaring  of  the  adverse  parties,  and 
would  give  to  pleadings  a  protean  character, 
which  all  rules  of  practice  condemn."  Many 
authorities  might  be  accumulated  from  our 
Reports  in  support  of  the  doctrine  of  Platter 
v.  City  of  Seymour,  supra,  but  we  quote  the 
above  observations,  since  they  are,  for  the 
most  part,  singularly  apposite  to  this  case. 

The  paragraph  in  question  is  to  procure  the 
cancellation  of  a  contract,  and  upon  that  the- 
ory it  must  be  judged.  Such  a  complaint  must 
State  facts  sufficient  to  invoke  the  equity  pow- 
ers of  the  trial  court  Assuming,  as  we  may 
do,  against  the  pleader,  that  the  waterworks 
plant  has  not  been  built  has  any  showing  been 
made  which  would  warrant  the  exercise  of 
the  equitable  jurisdiction  to  decree  cancella- 
tion? Prof.  Pomeroy  states  that  where  an  es- 
tate, interest  or  right  is  legal,  the  exercise  of 
the  Jurisdiction  of  equity"  to  decree  cancella- 
tion •''depends  upon  the  adequacy  of  the  legal 
remedies;  a  party  being  left  to  his  affirmative 
or  defensive  •  remedy  at  law  where  full  and 
complete  justice  can  thereby  be  done."  Eq. 
Jur.  $  1377.  See  also  Ins.  Co.  v.  Bailey,  13 
WaU.  616,  20  L.  Ed.  501;  Noah  v.  Webb,  1 
Edw.  Ch.  604;  Globe  Mut  Life  Ins.  Co.  v. 
Reals,  79  N.  X.  202;  Farmington  Village  Corp. 
v.  Sandy  Riv.  Nat  Bank,  85  Me.  46,  26  Atl.- 
965;  Wooden  v.  Wooden,  3  N.  J.  Eq.  429; 
Boardman  v.  Jackson,  119  Mass.  161;  New 
York,  etc.,  Co.  v.  Traders',  etc.,  Co.,  132  Mass. 
377,  42  Am.  Rep.  440;  San  Diego  Flume  Go. 
v.  Souther,  90  Fed.  164,  32  C.  C.  A  548; 
McMIUen  v.  Mason,  71  Wis.  405,  37  N.  W. 
253;  '  County  of  Ada  v.  Bullen  Bridge  Co.,  5 
Idaho,  79,  47  Pac.  818;  Hardy  v.  Newton  First 
Nat  Bank,  46  Kan.  88,  26  Pac.  423. 

As  the  above  authorities  evince,  some  rea- 
son for  equitable  interference  must  always  be 
shown  in  a  bill  or  complaint  for  cancellation, 
where  the  remedy  is  not  sought  for  the  pro- 
tection of  an  equitable  estate,  interest,  or 
right.  In  Hamilton  v.  Cummings,  1  Johns. 
Ch.  517,  Chancellor  Kent  upholds  the  power 
of  equity  to  decree  cancellation  of  instruments 
void  at  law,  but  he  adds:  "While  I  assert  the 
authority  of  the  court  to  sustain  such  bills,  I 
am  not  to  be  understood  as  encouraging  ap- 
plications where  the  fitness  of  the  exercise  of 
the  power  of  the  court  is  not  pretty  strongly 
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displayed."  In  Town  of  Venice  v.  Woodruff, 
82  X.  Y.  462,  20  Am.  Sep.  495,  It  was  said: 
"Whether,  therefore,  the  question  be  regard- 
ed as  one  of  jurisdiction  or  of  practice,  It  la 
established  by  the  later  decisions  that  some 
special  ground  for  equitable  relief  must  be 
shown,  and  that  the  mere  fact  that  the  instru- 
ment ought  not  to  be  enforced  is  insufficient; 
standing  alone,  to  Justify  a  resort  to  an  equi- 
table action."  As  very  appropriate. here,  al- 
though the  language  was  used  with  reference 
to  the  remedy  of  injunction,  we  quite  the  fol- 
lowing from  the  opinion  of  Dillon,  J.,  in  Home 
Ins.  Co.  v.  Stanchfleld,  2  Abb.  U.  8.  1,  6,  Fed. 
Cas.  No.  6,660:  "No  principle  Is  more  fa- 
miliar than  the  one  that  where  the  law  affords 
a  full,  complete,  and  adequate  remedy,  equity 
will  not  interfere.  'Chancery,'  says  Lord  Ba- 
con, is  ordained  to  supply  the  law,  not  to  sub- 
vert the  law.'  4  Bac.  Works,  488.  In  other 
words,  the  parties  must  litigate  in  the  law 
courts,  unless  there  are  good  and  legal  reasons 
for  invoking  the  aid  of  equity." 

If  appellee  Is  right  In  Its  theory  that  there 
are  Illegal  provisions  in  the  ordinance,  which 
condemn  it  as  a  whole,  then  Its  Invalidity 
may  be  said  to  be  apparent  upon  a  mere  in- 
spection. Our  statute  authorizes  the  quiet- 
ing of  title  against  adverse  claim,  although 
the  Instrument  on  which  it  Is  based  Is  void 
on  Its  face.  Bishop  v.  Moorman,  98  Ind.  1, 
49  Am.  Rep.  731.  And  see  Reynolds  v.  First 
Nat.  Bank  of  Crawfordsville,  112  U.  8.  405, 
5  Sup.  Ct  213,  28  L.  Ed.  733;  Green  v.  Glynn, 
71  Ind.  336.  Prof.  Pomeroy  states  that  the 
refusal  to  treat  such  Instruments  as  clouds 
operates  In  many  Instances  as  a  denial  of 
Justice.  Eq.  Jur.  §  1399.  But  however  this 
may  be,  it  is  certain,  In  the  absence  of  stat- 
ute, that,  If  an  Instrument  which  is  void  on 
Its  face  can  be  canceled  at  all,  it  can  only  be 
done  upon  the  averment  and  proof  of  some 
matter  specially  calculated  to  Invoke  the  ju- 
risdiction of  equity,  since  the  instrument  It- 
self could  not  be  put  to  a  wrongful  use. 
Story,  Eq.  Jur.  {  700;  Pomeroy,  Eq.  Jur.  §J 
1377,  1399.  Appellee's  own  theory  as  to  the 
nature  of  the  instrument,  therefore,  con- 
demns the  paragraph  in  question,  when  re- 
garded In  Its  proper  light  as  a  mere  com- 
plaint to  cancel  a  contract. 

Whether  a  case  could  be  said  to  have  been 
made  out,  as  a  matter  of  evidence,  had  the 
facts  pleaded  In  said  paragraph  been  shown 
upon  a  trial,  where  there  would  have  been  a 
right  to  indulge  inferences,  Is  another  ques- 
tion. See  American,  etc.,  Co.  v.  Hullinger 
<Ind.  Sup.)  69  N.  E.  460.  We  hold  said  para- 
graph does  not  state  a  cause  of  action 
Against  appellants. 

As  heretofore  shown,  the  second  para- 
graph of  complaint  disclosed  inferentially 
fjhat  the  Seymour  Water  Company  built  and 
was  engaged  in  operating  a  water  plant  In 
said  city  of  Seymour.  Said  paragraph  pro- 
ceeds on  the  theory  that  there  Is  a  right  to 
m.  decree  of  rescission  for  nonperformance  In 
respect  to  the  character  and  pressure  of  wa- 


ter provided.  The  two  remedies— rescission 
and  cancellation— complement  each  other, 
and  are  referable  to  the  same  general  head 
of  equity  jurisprudence.  The  lack  of  an  ad- 
equate remedy  at  law  Is  the  ground  on 
which  the  jurisdiction  of  rescission,  as  well 
as  of  cancellation,  la  asserted  by  courts  of 
chancery.  Story,  Eq.  Jur.  f  688.  Rescission 
Is  the  converse  of  specific  performance.  In 
a  suit  to  annul  a  partially  executed  contract, 
the  power  of  the  court  Is  sought,  not  to  carry 
out  and  accomplish  what  the  parties  have 
begun,  but  to  undo  what  they  have  accom- 
plished. "Equity  may  refuse  to  revoke 
where  it  would  decline  to  execute."  Debt- 
mater's  Estate,  1  Whart  362;  Du  Bote  Bor- 
ough v.  Du  Bols  City  Waterworks  Co.,  176 
Pa.  430,  35  Atl.  248,  34  L.  R.  A.  92,  53  Am. 
St  Rep.  678.  The  Supreme  Court  of  the 
United  States  has  declared  that  "the  cancel- 
lation of  an  executed  contract  is  an  exercise 
of  the  most  extraordinary  power  of  a  court 
of  equity."  Atlantic  Delaine  Co.  ▼.  James, 
94  D.  S.  214,  24  L.  Ed.  112.  In  view  of  these 
considerations,  a  complaint  for  the  rescission 
or  cancellation  of  a  contract  which  has  been 
wholly  or  partially  executed  by  the  opposite 
party  should  show  a  necessity  for  such  reme- 
dy, and  especially  should  such  complaint 
show  the  lack  of  an  adequate  remedy  at  law. 
The  writ  of  mandamus  is  an  extraordinary 
remedy,  but  the  action  is  at  law,  and,  since 
the  writ  has  lost  Its  prerogative  character, 
the  proceeding  Is  treated  as  in  the  nature  of 
a  civil  action.  The  performance  of  quasi 
public  duties  growing  out  of  the  acceptance 
of  municipal  grants  may  be  enforced  by 
mandate.  Portland,  etc,  Co.  v.  State  ex  rel. 
Keen,  135  Ind.  54,  34  N.  E.  818,  21  U  E.  A. 
G39;  Jackson  v.  Suburban  R.  Co.,  178  111.  594, 
53  N.  E.  349,  49  JU  K.  A.  650:  People  ex  rel. 
Bush  v.  New  York  Sub.  Water  Co.  (Sup.)  56 
N.  Y.  Supp.  364;  Merrill,  Mandamus,  {  27;  19 
Am.  &  Eng.  Ency.  of  Law,  876.  In  City  of 
Topeka  v.  Topeka  Water  Co.,  58  Kan.  349, 
49  Pac.  79,  the  city  sought  a  rescission  of  a 
franchise  to  the  water  company  for  failure 
to  extend  its  mains  as  required  by  contract 
In  holding  that  the  action  would  not  lie,  the 
court  said:  "The  state  is  not  asking  to  re- 
claim the  franchises  bestowed  by  it  upon  the 
company,  but  the  city  seeks  an  annulment  of 
the  contract  because  of  the  nonperformance 
of  a  condition  subsequent  and  the  failure  to 
perform  this  condition  is  not  made  a  ground 
of  forfeiture.  If,  however,  the  company  fail- 
ed to  carry  out  the  purpose  of  its  organiza- 
tion, and  willfully  violated  the  provisions  of 
the  ordinance  other  than  those  specified  as 
grounds  of  forfeiture,  an  annulment  might  In 
some  instances  be  had;  but  &b  has  been  be- 
fore observed,  a  forfeiture  is  always  abhor- 
red, and,  according  to  repeated  decisions  of 
tills  court  It  will  ordinarily  not  be  declared 
where  there  is  another  adequate  remedy. 
State  ex  rel.  v.  Wilson,  SO  Kan.  661,  2  Pac. 
828;  Tarbox  v.  Sughrue,  36  Kan.  225  [12  Pac. 
935];  Weston  v.  Lane,  40  Kan.  479  [20  Pac 
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260,  10  Am.  St.  Rep.  2241.  See,  also,  B 
Thompson  on  Corporations,  {  6608;  High  on 
Extraordinary  Legal  Remedies  (3d  Ed.)  { 
649;  4  Am.  &  Eng.  Encyc.  of  Law,  203,  and 
cases  cited.  As  determined  in  the  cited 
cases,  the  court  Is  vested  with  some  discre- 
tion in  such  a  proceeding;  and,  since  it  is 
slow  to  adjudge  the  extreme  penalty  where 
the  law  has  provided  other  sufficient  reme- 
dies, the  question  arises,  Is  mandamus  a  suit- 
able and  sufficient  remedy?  It  has  already 
been  determined  that  a  corporation  organiz- 
ed to  promote  public  works,  and  which  has 
'been  granted  a  franchise  by  a  city  through 
an  ordinance,  may  be  compelled  to  perform 
its  duties  toward  the  public  by  a  proceeding 
in  mandamus.  City  of  Potwln  Place  v.  To- 
peka  R.  Co.,  51  Kan.  609  [33  Pac.  309,  37 
Am.  St  Rep.  312]."  Bee,  also,  State  ex  rel. 
v.  Galena  Water  Co.,  63  Kan.  317,  65  Pac. 
257. 

If  the  acceptance  of  the  grant  by  the  wa- 
ter company  imposed  upon  it  a  duty  to  fur- 
nish a  better  quality  of  water  than  could  be 
obtained  from  the  stipulated  source  of  sup- 
ply at  the  place  of  intake,  the  averments  of 
the  paragraph  of  complaint  should  have 
shown  that  no  remedy  short  of  the  drastic 
one  sought  would  be  sufficient.  If,  In  view 
of  the  contract  and  the  condition  of  the  water 
supply,  filtration  were  required,  mandamus 
to  compel  the  company  to  filter  would  not 
only  be  a  remedy  less  harsh  than  that  of  for- 
feiture, but  the  suggested  remedy  would  pos- 
sess the  merit  of  operating  with  directness 
upon  the  wrongful  omission.  The  observa- 
tion with  reference  to  mandamus  applies  al- 
so to  the  matter  of  Insufficient  pressure. 
The  circumstances  would  have  to  be  quite 
exceptional  to  warrant  a  court,  sitting  as  a 
court  of  equity,  in  Indirectly  enforcing  a  for- 
feiture for  the  nonperformance  of  a  condi- 
tion subsequent;  and,  as  circumstances  war- 
ranting such  course  are  not  shown  In  the 
paragraph  under  consideration,  we  adjudge 
said  paragraph  Insufficient 

Judgment  reversed,  with  an  instruction  to 
sustain  the  demurrer  of  appellants  to  both 
paragraphs  of  complaint 


(163  Ind.  821) 
FARMERS'  INS.  ASS'N  OF  MADISON 
COUNTY  v.  REAVIS  et  al.1 

(Supreme  Court  of  Indiana.    April  6,  1904.) 

INSURANCE  —  BY-LAWS  —  WAIVES— INTEBBOQA- 
TOBY   TO  JUBY. 

1.  Burns'  Ann.  St  1901,  f  555,  authorizing 
the  submission  to  the  jury  of  interrogatories  on 
the  issues  of  the  cause,  does  not  authorize  the 
submission .  of  the  question  whether  the  general 
verdict  is  based  on  the  first  or  second  paragraph 
of  Ibe  complaint,  and  the  answer  to  such  an  in- 
terrogatory must  be  treated  as  surplusage;  that 
not  being  one  of  the  issues  In  the  cause. 

2.  Where  a  by-law  of  a  mutual  insn  ranee  asso- 
ciation provides  that  all  members  using  gas  must 
have  good  regulators,  and  that  the  association  ia 

f  1  8m  Insurance.  toL  a.  Cent  Die  U  10U,  10U. 
'Rehearing  denied,  71  N.  E.  90S. 


not  responsible  for  any  loss  by  fire  If  this  re- 
quirement is  not  met,  but  the  association  issues 
a  policy  and  accepts  premiums  thereunder,  with 
full  knowledge  that  the  insured  violates  this 
condition,  it  will  not  be  permitted  to  insist  on 
a  forfeiture  therefor. 

Appeal  from  Circuit  Court,  Delaware  Coun- 
ty; Joseph  O.  Lefler,  Judge. 

Action  by  Jesse  F.  Reavls  and  others 
against  the  Farmers'  Insurance  Association 
of  Madison  County.  From  a  judgment  in  fa- 
vor of  plaintiffs,  defendant  appeals.  Trans* 
ferred  from  the  Appellate  Court  under  Burns' 
Ann.  St  1901,  §  1337u.    Affirmed. 

Klttinger  &  Dlven,  for  appellant  Ball  M 
Needham  and  Carver  A  Ballard,  for  appel- 
lees. 

HADLEY,  J.  Appellees  sued  appellant  In 
two  paragraphs.  By  the  first  they  seek  to 
recover  on  a  fire  insurance  policy  the  value  of 
the  property  destroyed,  and  by  the  second 
they  seek  recovery  upon  an  account  stated. 
Upon  the  Issues  joined  there  was  a  trial  by 
jury,  and  with  a  general  verdict  In  favor  of 
appellees  the  jury  returned  answers  to  a 
large  number  of  Interrogatories.  The  over- 
ruling of  appellant's  motion  for  Judgment  in 
its  favor  on  the  answers  to  the  Interrogato- 
ries notwithstanding  the  general  verdict  'and 
the  sustaining  of  appellees'  motion  for  judg- 
ment on  the  general  verdict  are  the  only 
questions  presented  for  decision. 

The  material  facts,  as  shown  by  the  an- 
swers to  interrogatories,  are  as  follows:  Ap- 
pellant Is  a  mutual  Insurance  company.  Its 
board  of  directors  consisted  of  one  member 
from  each  township  of  the  county.  It  was 
the  duty  of  each  director  to  receive  all  appli- 
cations for  insurance  In  his  respective  town- 
ship, make  surveys  and  estimates  of  value  of 
property  to  be  Insured,  collect  all  fines  and  as- 
sessments, on  account  of  losses,  made  upon 
members  holding  Insurance  In  his  township, 
and  to  keep  a  record  of  all  transactions  In 
regard  to  membership  and  insurance  in  his 
said  territory.  AU  resident  owners  of  farm 
property  are  eligible  to  membership  In  said 
association  upon  paying  a  fee  of  $5  and 
agreeing  to  pay  all  assessments  on  account 
of  losses.  In  case  of  a  loss  it  was  the  duty 
of  the  secretary  of  the  company  without  de- 
lay to  examine  the  premises,  "and  after  tak- 
ing such  steps  as  he  may  deem  necessary  for 
the  purpose  he  shall  determine  the  amount 
of  the  loss  sustained."  A  by-law  of  the  com- 
pany, In  force  at  the  time  of  the  insurance, 
provides:  "Sec.  13.  AH  members  of  this  as- 
sociation using  gas  are  required  to  have  good 
regulators  at  their  houses  and  the  pipes  that 
are  in  their  houses  clear  of  leaks.  The  asso- 
ciation is  not  responsible  for  any  loss  that 
may  occur  by  fire  If  these  requirements  are 
not  complied  with."  On  May  28,  1894,  ap- 
pellant wrote  a  policy  of  insurance  upon  the 
dwelling  house  and  contents  of  appellees. 
John  L.  Thomas  at  the  time  was  the  secre- 
tary of  appellant,  and  Perry  Heritage  a  dl- 
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.rector  for  the  township  in  which  the  proper- 
ty insured  was  situate.  Heritage,  as  town- 
ship director,  solicited  and  prepared  appel- 
lees' application  for  Insurance,  and  was  at 
the  time  informed  that  appellees  were  burn- 
ing gas  from  a  high-pressure  line  without  a 
regulator.  The  property  was  destroyed  by 
fire  December  8,  1896.  During  all  the  period 
from  the  issuing  of  the  policy  to  the  destrue- 
■tion  of  the  property  Heritage  knew  that  ap- 
pellees were  using  gas  without  a  regulator, 
and  prior  to  December  23,  1896,  reported  the 
same  to*  the  company,  and  with  such  knowl- 
edge during  all  of  said  time  continued  to  and 
did  assess,  collect,  and  receive  from  appel- 
lees ail  assessments  and  premiums  accruing 
upon  said  policy.  Three  days  after  the  fire, 
Heritage,  as  director,  and  John  L>.  Thomas, 
as  secretary,  of  the  company,  visited  appel- 
lees' premises,  and  took  down  a  list  of  the 
property  claimed  to  be  destroyed,  and  fixed 
the  value  thereto,  after  which  appellee  Jesse 
F.  Eeavis  inquired  of  Thomas  when  they 
should  get  their  money,  and  the  latter  an- 
swered that  the  company  would  take  30  days 
to  investigate,  and  if  it  found  nothing  crook- 
ed or  wrong,  the  company  would  pay  the 
money  at  the  end  of  that  time.  The  value 
of  the  Insured  property  destroyed  was  $517, 
and  the  value  of  the  property  Insured  was 
$1,200.  Appellees,  after  April  6,  1886,  at  no 
time  procured  from  the  company  a  permit  to 
use  gas  from  a  high  pressure  line.  At  the 
time  and  before  the  fire  appellees  supplied 
their  lights  and  cooking  stove  with  gas 
through  a  low-pressure  regulator,  and  their 
sitting  room  grate  with  gas  from  a  high- 
pressure  line  through  a  three-eighths  pipe 
without  a  regulator. 

Appellant  grounds  its  defense  on  appellees' 
use  of  natural  gas  from  a  high-pressure  line 
without  a  regulator,  in  violation  of  the  com- 
pany's by-laws.  Appellees  seek  to  avoid  the 
answers  by  replying  that  the  company  solic- 
ited, accepted,  and  continued  appellees'  risk, 
and  demanded,  collected,  and  retained  from 
them  all  premiums  and  assessments,  with 
full  knowledge  that  they  were  supplying 
their  grate  from  a  high-pressure  line  without 
a  regulator  other  than  double  key  valves. 

Among  its  other  findings,  the  jury  answer- 
ed in  response  to  an  interrogatory  that  its 
verdict  was  based  on  the  second  paragraph 
of  complaint  Appellant's  first  contention  is 
that  this  was  equivalent  to  a  finding  for  the 
defendant  on  the  first  paragraph,  and,  as  the 
other  findings  show  there  was  no  account 
stated  between  the  parties,  as  alleged  in  the 
second  paragraph,  there  is,  therefore,  no 
basis  for  the  general  verdict  to  rest  upon, 
and  it  must  fall.  The  interrogatory  in  ques- 
tion 8110016!  not  have  been  submitted  to  the 
jury.  The  answer  called  for  was  not  such  a 
fact  on  the  issues  of  the  cause  as  is  contem- 
plated by  section  555,  Burns'  Ann.  St.  1901, 
and,  being  unauthorized  by  the  statute,  must 
be  treated  as  surplusage.  Stone  Co.  v.  Dear- 
min,  160  Ind.  162,  66  N.  D.  609;  Stone  Co.  v. 


Morgan,  160  Ind.'  241,  66  N.  E.  690;  «Jtone  Co. 
v.  Hilt,  26  Ind.  App.  543,  59  N.  E.  97.  If 
such  a  finding  is  desirable,  it  should  be 
sought  through  the  medium  of  the  general 
verdict.  We  must  not  lose  sight  of  the  fact 
that  in  testing  all  questions  of  conflict  be- 
tween the  general  verdict  and  special  findings 
'Of  the  Jury  we  must  assume  that  every  fact 
provable  under  the  issues,  which  is  essential 
to  the  support  of  the  general  verdict,  was  by 
the  jury  found  established.  This  rule  has 
been  affirmed  so  often  that  we  deein  it  un- 
profitable to  cite  cases. 

It  is  insisted  that  the  use  of  gas  by  appel- 
lees in  their  grate  without  a  good  regulator, 
in  violation  of  section  13  of  the  company's 
by-laws,  forfeited  their  right  of  recovery. 
While  it  is  true  that  the  answers  to  inter- 
rogatories show  that  the  by-laws  provided 
that  members  (or  Insured  persons)  were  "re- 
quired to  have  good  regulators  at  their 
houses,"  and  that  in  default  of  which  the  as- 
sociation would  not  be  liable  for  any  loss  by 
fire,  it  is  also  shown  by  such  answers  that  a 
director  of  appellant,  whose  duty  it  was  to 
solicit,  supervise,  and  accept  all  insurance 
from  the  township,  and  to  collect  the  initia- 
tion fee  and  all  fines  and  assessments  that 
should  be  levied  against  the  policy,  and  to 
keep  a  record  of  all  the  company's  business 
in  his  township,  and  who  did  solicit  appel- 
lees' Insurance,  and  did  prepare,  approve, 
and  accept  appellees'  application,  and  for- 
ward the  same  to  the  secretary  of  the  com- 
pany for  an  issuance  of  the  policy,  was  at  the 
time  of  taking  such  application  fully  Inform- 
ed by  appellees  that  they  were  using  gas 
without  a  regulator.  It.  also  appears  that 
this  information  was  by  the  director,  prior 
to  December  23.  1896— which  we  must  pre- 
sume was  at  the  time  of  forwarding  the  ap- 
plication—reported to  the  company.  It  is 
still  further  shown  that,  after  being  thus  in- 
formed, and  continuing  so  Informed  from 
the  date  of  the  policy  to  the  time  of  the  loss, 
the  company  continued  to  demand,  collect, 
and  retain  all  regular  premiums  and  assess- 
ments made  against  appellees'  policy  prior  to 
the  burning  of  his  property.  Having,  with 
knowledge  of  the  broken  condition,  demand- 
ed and  collected  the  assessments,  appellant, 
with  the  money  In  its  possession,  will  not  be 
heard  to  say  that  appellees  had  no  insurance 
for  the  money  that  was  paid.  When  the  com- 
pany received  notice  that  appellees  were  us- 
ing gas  without  a  regulator,  it  might  have 
refused  to  issue  the  policy,  or,  if  such  notice 
was  received  after  the  policy  had  been  Is- 
sued, it  might  have  declined  to  make  further 
assessments  or  received  further  payments 
and  canceled  the  policy;  but,  having  gone 
on  making  and  collecting  assessments,  and 
holding  out  to  the  insured  the  reasonable  be- 
lief that  the  policy  was  valid,  the  company 
will  not  now  be  permitted  to  insist  upon  a 
forfeiture.  "It  is  abundantly  settled,"  said 
Mitchell,  J.,  in  Havens  v.  Ins.  Company,  111 
Ind.  92,  12  N.  K  138,  60  Am.  Rep.  689,  "that, 
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notwithstanding  conditions  In  the  policy,  if 
at  the  time  the  Insurance  was  effected,  or 
afterwards  there  were  conditions,  uses,  or  in- 
cidents of  the  risk  which  were  in  conflict 
with  the  conditions  in  the  policy,  and  which 
were  known  to  the  Insurer  or  its  agent, 
whose  knowledge  is  imputed  to  the  company, 
such  conditions,  uses,  or  incidents  cannot  be" 
used  to  defeat  a  recovery  after  a  loss  has  oc- 
curred. Issuing  or  continuing  a  policy  of  in- 
surance with  full  knowledge  by  the  company 
of  existing  facts,  which,  according  to  a  con- 
dition of  the  contract,  makes  it  voidable,  Is 
a.  waiver  of  the  condition."  See  authorities 
collected  on  page  92,  111  Ind.,  and  page  138, 
12  N.  E.,  60  Am.  Rep.  689.  See,  also,  Ins. 
Company  v.  Neiwedde,  11  Ind.  App.  624,  39  N. 
E.  534;  Aid  Association  v.  Bodurtha,  23  Ind. 
App.  121,  63  N.  B.  787,  77  Am.  St.  Rep.  414. 
It  follows  that  the  special  finding  of  the  jury 
that  appellees  were  using  gas  without  a  regu- 
lator was  not  in  conflict  with  the  general 
verdict,  and  appellant's  motion  for  judgment 
was  properly  overruled. 
Judgment  affirmed. 

(US   Ind.   MS) 

VAN  BUSKIRK  et  al.  v.  STOVER. 
(Supreme  Court  of  Indiana.    April  7,  1904.) 

PABTITtON— APPEAL— ASSIGNMENTS  OF  EBROB— 
MOTION  FOB  NEW  TBIAL— MOTION  TO  VA- 
CATE COMMISSIONER'S  XEPOET. 

1.  On  appeal  in  partition,  assignments  that 
the  court  erred  in  refusing  a  trial  of  the  issues 
joined  on  the  pleadings  and  in  rendering  a  judg- 
ment over  objection  without  hearing  evidence 
on  the  issues  cannot  be  considered,  since,  under 
Burns'  Ann.  St.  1901,  §  1202  (Rev.  St.  1881.  § 
1188;  Horner's  Ann.  St.  1903,  {  1188),  pro- 
viding that  the  practice  in  partition  suits  shall 
be  the  same  as  in  civil  suits,  these  questions 
must  be  presented  by  motion  for  a  new  trial, 
and,  if  the  motion  is  overruled,  by  assigning  the 
ruling  as  error. 

2.  Under  Burns'  Ann.  St.  1901,  i  670  (Rev. 
St  1881,  S  561;  Horner's  Ann.  St.  1901,  i 
561),  providing  that  an  application  for  a  new 
trial  must  be  made  at  the  term,  at  which  the  de- 
cision is  rendered  or  the  first  day  of  the  next 
term,  where  a  motion  for  a  new  trial  in  a  par- 
tition suit  was  not  made  till  the  second  term 
after  it  was  decided,  the  court's  action  in  over- 
ruling the  motion  will  not  be  considered  on  ap- 
peal. 

3.  The  burden  of  proving  the  grounds  of  a 
motion  to  set  aside  and  vacate  the  report  of 
commissioners  in  a  partition  suit  is  on  the  par- 
ties who  make  the  motion. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; John  F.  McClure,  Judge. 

Action  by  Lydla  Stover  against  Frank  Van 
.  Busklrk  and  another.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeal.  Trans- 
ferred from  the  Appellate  Court  under  Burns* 
Ann.  St  1901,  |  1337u  (Acts  1901,  p.  590,  c 
269).    Affirmed. 

John  R,  Thornburgh  and  T>.  L.  Bishopp,  for 
appellants.  Chipman,  Keltner  &  Hendee, 
for  appellee. 

MONKS,  J.  This  action  was  brought  by 
appellee  against  appellants  for  partition  of 


real  estate.  Appellants  Van  Busklrk  and 
Van  Busklrk  filed  an  answer  in  two  para- 
graphs, the  first  being  a  general  denial.  It 
was  alleged  in  the  second  paragraph  that 
said  real  estate  could  not  be  "partitioned 
without  great  and  permanent  damage  to  said 
land  and  to  the  interest  of  the  defendants 
therein,  and  that  it  will  be  to  the  best  inter- 
est of  all  the  parties  that  a  commissioner  be 
appointed,  and  said  real  estate  be  sold." 
The  other  appellants,  being  minors,  answer- 
ed in  two  paragraphs  by  a  guardian  ad  litem, 
the  first  paragraph  being  a  general  denial. 
The  second  paragraph  of  the  answer  of  said 
guardian  ad  litem  was  substantially  the 
same  as  that  part  of  the  second  paragraph 
of  Van  Buskirk's  answer  above  set  out 

The  transcript  of  the  record  proper  shows 
that  at  the  October  term,  1901,  of  the  court 
below,  said  cause  was  submitted  to  the  court 
for  trial,  and  the  court  found  for  the  appel- 
lee, and  entered  an  interlocutory  judgment 
for  partition,  and  appointed  commissioners 
to  set  off  to  appellee  her  interest  in  said 
land.  At  the  January  term,  1902,  of  said 
court  said  commissioners  filed  their  report 
showing  that  they  had  set  off  to  appellee  her 
share  in  said  land,  describing  It  Appellants 
filed  exceptions  to  said  report  and  moved  to 
vacate  and  set  the  same  aside.  AfterwardB, 
at  the  April  term,  1902,  'of  said  court  said 
exceptions  and  motion  to  set  aside  and  va- 
cate said  report  were  overruled  by  the  court 
and  final  judgment  approving  said  partition 
rendered.  At  said  term,  on  May  9, 1902,  ap- 
pellants Van  Busklrk  and  Van  Busklrk  filed 
a  motion  for  a  new  trial,  and  on  the  same 
day  said  guardian  ad  litem  of  said  infant  ap- 
pellants filed  a  motion  for  a  new  trial. 
Each  of  these  motions  was  overruled  by  the 
court.  The  errors  assigned  are:  "(1)  The 
court  erred  in  refusing  to  give  the  appellants 
a  trial  of  the  issues  Joined  on  the  pleadings 
filed  therein.  (2)  The  court  erred  in  render- 
ing a  judgment  against  the  appellants  over 
their  objections  without  hearing  any  evi- 
dence on  the  issues  formed  la  said  cause. 
(3)  The  court  erred  in  overruling  the  appel- 
lants' motion  to  set  aside  and  vacate  the  re- 
port of  the  commissioners  in  partition.  (4) 
The  court  erred  in  overruling  appellants'  mo- 
tion for  a  new  trial." 

In  partition  cases,  when  a  party  is  dissat- 
isfied with  the  finding  of  the  court  on  the  Is- 
sues joined,  or  claims  that  the  court  erred  in 
admitting  or  excluding  evidence,  or  that  the 
court  erred  in  making  its  finding  and  render- 
ing judgment  without  hearing  any  evidence 
on  the  issues  formed,  or  has  been  aggrieved 
by  any  action  of  the  court  at  the  trial,  his 
remedy  is  by  motion  for  a  new  trjal,  as  in  or- 
dinary cases.  Clark  v.  Stephenson,  73  Ind. 
489,  493,  494;  section  1202,  Burns'  Ann.  St 
190t  (section  1188,  Rev.  St  1881,  and  section 
1188,  Horner's  Ann.  St  1901).  The  first  and 
second  errors  assigned  refer  to  matters  which 
must  be  presented  to  the  court  below  by  & 
motion  for  a  new  trial,  and,  if  such  motion  is* 
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overruled,  by  assigning  said  ruling  as  error 
in  the  court  to  which  the  cause  Is  appeala- 
ble. Said  assignments  of  error  therefore  pre- 
sent no  question  for  review  in  this  court 
Zimmerman  v.  Gaumer,  152  Ind.  552,  554, 
555,  53  N.  E.  829;  Singer  v.  Tormoehlen,  150 
Ind.  287,  289,  49  N.  E.  1055;  Elliott's  App. 
Prac.  J  347.  It  will  be  observed  that  the  Is- 
sues in  said  cause  were  tried  and  the  inter- 
locutory judgment  rendered  at  the  October 
term,  1901,  of  the  court  below,  while  the  mo- 
tion for  a  new  trial  of  said  Issues  was  not 
filed  until  the  second  term  of  said  court 
thereafter.  Section  570,  Burns'  Ann.  St. 
1901  (section  561,  Rev.  St  1881,  and  section 
561,  Horner's  Ann.  St  1901),  reads  as  fol- 
lows: "The  application  for  a  new  trial  may 
be  made  at  any  time  during  the  term  at 
which  the  verdict  or  decision  is  rendered; 
and  if  the  verdict  or  decision  be  rendered  on 
the  last  day  of  the  session  of  any  court  or 
on  the  last  day  of  any  term,  then,  of  the  first 
day  of  the  next  term  of  such  court  whether 
general,  special,  or  adjourned."  It  is  clear 
that  said  motion  was  filed  too  late  to  present 
any  question  to  the  trial  court  and  the  as- 
signment that  the  court  below  erred  In  over- 
ruling said  motion  presents  no  question  for 
review  in  this  court  Allen  v.  Adams,  150 
Ind.  409,  50  N.  E.  387. 

The  grounds  of  the  motion  to  set  aside  and 
vacate  the  report  of  the  commissioners, 
which  were  proper  objections  to  said  report, 
required  proof  to  sustain  them.  The  burden 
of  making  this  proof  was  upon  appellants, 
and  the  bill  of  exceptions  does  not  show  that 
any  evidence  was  given  in  support  of  said 
grounds  of  objection.  Clark  v.  Stephenson, 
73  Ind.  494.  The  record  therefore  does  not 
sustain  the  third  error  assigned. 

Judgment  affirmed. 


(182   Ind.    174) 

DUNN  ▼.  STATE.* 
(Supreme  Court  of  Indiana.    Feb.  18,  1904.) 

CRIMINAL  LAW— APPEAL— BILL  OF  EXCEPTIONS 
— TIME  FOH  TILING — PRESUMPTION  AS  TO 
STONING — ORIGINAL  BILL— MOTION  FOB  NEW 
TRIAL— SPECIFICATION  OF  ERROR-  -SUFFICIEN- 
CY—OTHER  OFFENSE— ADMISSIBILITY  OF  EVI- 
DENCE. 

1.  Burns'  Ann.  St  1901,  $  1916,  provides  that 
all  bills  of  exceptions  in  criminal  prosecutions 
must  be  made  out  and  presented  to  the  judge  at 
the  trial,  or  within  such  time  thereafter  as  he 
may  allow,  not  exceeding  60  days  from  the  time 
judgment  is  rendered.  A  verdict  of  guilty  was 
returned  November  7,  1901,  and  motion  for  new 
trial  filed  November  9th  and  overruled  Decem- 
ber 2d,  when  120  days  were  given  in  which  to 
file  a  bill  of  exceptions.  On  the  same  day  a 
motion  in  arrest  was  made,  which  was  not  de- 
cided until  February  3,  11)02,  when  judgment 
waa  rendered  on  the  verdict  and  60  days  given 
defendant  within  which  to  prepare  and  file  a 
bill  of  exceptions.  •  The  bill  was  presented 
March  6th  and  signed  and  filed  March  26th. 
Held,  that  the  signing  and  filing  were  within 
time. 

•Rehearing  granted  January  IE,  1904, 


2.  Where  the  signing  and  filing  of  a  bill  of 
exceptions  appeared  to  have  been  done  on  the 
same  day,  it  will  be  presumed,  in  the  absence  of 
a  contrary  showing,  that  the  bill  was  signed  be- 
fore it  was  filed. 

3.  Under  the  express  provisions  of  Burns' 
Ann.  St  1901,  8  638a,  it  is  proper,  on  the  ap- 
peal of  a  criminal  case,  to  make  the  original 
bill  of  exceptions  containing  the  evidence  a 
part  of  the  record. 

4.  A  motion  for  the  new  trial  of  a  criminal 
case,  which  assigns  as  a  ground  therefor  "error 
of  law  occurring  on  said  trial  in  this :  that  the 
court  erred  in  permitting  the  state  to  ask  its 
witness  C,  on  rebuttal,  and  in  permitting  said 
witness  to  answer,  the  following  question,  set- 
ting out  the  question  in  full,  which  is  suscep- 
tible of  an  answer  yes  or  no,  only  one  of 
which  could  have  prejudiced  defendant,  specifies 
the  error  complained  of  with  sufficient  certain- 
ty, though  the  witness'  answer  is  not  given. 

5>  In  a  prosecution  for  murder,  where  accused 
on  cross-examination  has  denied  making  a  state- 
ment involving  an  admission  of  adultery  eight 
years  previous,  and  wholy  disconnected  with  the 
present  offense,  it  is  error  to  admit  in  rebuttal 
evidence  of  such  statement  whether  such  evi- 
dence be  viewed  as  going  to  the  substance  of  the 
issues  or  as  impeaching  the  credibility  or  moral 
character  of  the  accused. 

Honks  and  Dowling,  JJ.,  dissenting. 

On  rehearing.    Reversed. 

For  former  opinion,  see  67  N.  E.  940. 

Henry  Colerick  and  Barrett  &  Morris,  for 
appellant.  C.  W.  Miller,  Atty.  Gen.,  W.  L. 
Taylor,  E.  V.  Emerlck,  S.  M.  Hench,  F.  A. 
Emerick,  W.  C.  Oeake,  C.  O.  Hadley,  and  L. 
G.  Rothschild,  for  the  State. 

HADLEY,  J.  Appellant  was  found  guilty 
of  murder  in  the  first  degree,  and  his  pun- 
ishment assessed  at  imprisonment  in  the 
state  prison  for  life.  The  only  error  assign- 
ed and  not  waived  Is  the  overruling  of  his 
motion  for  a  new  trial. 

The  questions  presented  arise  upon  the  bill 
of  exceptions,  which  counsel  for  the  state  in- 
sist is  not  in  the  record,  because  not  present- 
ed to  and  signed  by  the  jndge  and  filed  with- 
in the  time  allowed  by  statute.  The  verdict 
was  returned  November  7,  1901.  Appellant's 
motion  for  a  new  trial  was  filed  November  9, 
1901,  and  overruled  December  2,  1901.  One 
hundred  and  twenty  days  were  given  in 
which  to  file  a  bill  of  exceptions.  On  the 
same  day  a  motion  In  arrest  of  judgment 
was  made,  which  was  not  decided  until  Feb- 
ruary 3,  1902,  when  it  was  overruled,  and 
judgment  was  rendered  on  the  verdict  The 
court  on  that  day  gave  the  appellant  60  days 
within  which  to  prepare  and  file  a  bill  of 
exceptions.  The  bill  was  presented  to  the 
Judge  March  6,  1902,  and  the  same  was  duly 
signed  and  afterwards  filed  March  26,  1902. 
The  signing  and  filing  appear  to  have  taken 
place  on  the  same  day.  The  points  are  made 
that  the  court  was  not  authorized  to  grant 
the  120  days  from  December  2,  1901,  for  the 
filing  of  the  bill,  nor  to  allow  60  days  from 
February  3,  1902,  for  such  presentation  and 
filing;  that  it  does  not  appear  that  the  bill 
was  filed  after  it  was  signed  by  the  judge; 
and  that  a  copy,  and  not  the  original  bill 
containing  the  evidence,  should  have  been 
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certified  to  this  court  The  statute  regulating 
the  filing  of  bills  of  exceptions  in  criminal 
cases  is  as  follows:  "All  bills  of  exceptions 
in  a  criminal  prosecution  must  be  made  out 
and  presented  to  the  Judge  at  the  time  of  the 
trial,  or  within  such  time  thereafter  as  the 
Judge  may  allow,  not  exceeding  sixty  days 
from  the  time  judgment  is  rendered."  Sec- 
tion 1916,  Burns'  Ann.  St.  1901.  At  the  time 
the  motion  for  a  new  trial  was  overruled,  an 
exception  was  properly  reserved.  The  120 
days  granted  by  the  court  for  the  filing  of  the 
bill  of  exceptions  did  not  expire  until  April 
1,  1902,  nor  extend  more  than  60  days  be- 
yond the  date  of  the  Judgment.  The  bill  was 
filed  61  days  after  the  Judgment  was  ren- 
dered, and  was  within  the  time  allowed. 
Besides,  it  appears  that  at  the  time  the  judg- 
ment was  rendered  the  court  made  a  further 
order  allowing  the  appellant60days  from  that 
date  to  prepare  and  file  his  bill,  and  the  time 
so  allowed  did  not  expire  until  April  4,  1902. 
Under  either  order,  the  bill  was  filed  In  time. 
Barnaby  v.  State,  106  Ind.  539,  7  N.  E.  231; 
Golee  v.  State,  75  Ind.  511;  Hunter  v.  State, 
102  Ind.  428,  1  N.  B.  361;  Bruce  v.  State,  141 
Ind.  464,  40  N.  E.  1069;  Hunter  v.  State,  101 
Ind.  406;  Herron  v.  State,  17  Ind.  App.  161, 
46  N.  E.  540.  Where  the  signing  and  filing 
of  the  bill  appear  to  have  been  done  on  the 
same  day,  It  will  be  presumed,  In  the  ab- 
sence of  anything  to  the  contrary  in  the  rec- 
ord, that  the  bill  was  signed  before  it  was 
filed.  Martin  v.  State,  148  Ind.  519,  47  N.  E. 
930;  Bradley,  etc.,  Co.  v.  Whicker,  23  Ind.  App. 
381,  55  N.  E.  490.  Under  the  act  of  1897 
(Acts  1897,  p.  244,  c.  162;  Burns'  Ann.  St. 
1901,  I  638a),  It  was  proper  to  tnake  the  orig- 
inal bill  of  exceptions  containing  the  evi- 
dence a  part  of  the  record.  The  act  express- 
ly extended  to  criminal  cases.  Adams  v. 
State,  156  Ind.  596,  59  N.  E.  24. 

There  were  many  reasons  presented  by  ap- 
pellant as  grounds  for  a  new  trial.  In  the 
course  of  bis  cross-examination  the  prosecut- 
ing attorney  asked  the  defendant  If  he  did 
not  tell  Edna  Cothrcll,  as  he  took  her  to 
Churubusco,  that  he  (witness)  had  taken  Al- 
pha Bennett  and  her  sister  to  the  World's 
Pair  at  Chicago,  and  that  they  had  registered 
at  the  hotel  as  man  and  wife,  occupied  the 
same  room,  and  had  a  good  time.  Appellant 
answered  the  question  in  the  negative.  Sub- 
sequently, In  rebuttal,  the  court  permitted 
Edna  Cothrell,  over  appellant's  objection,  to 
testify  concerning  the  statement  denied  by 
appellant.  This  ruling  of  the  court  is  chal- 
lenged, and  urged  as  a  reason  for  a  new 
trial.  It  is  insisted  by  appellee  that  the  sub- 
ject-matter complained  of  is  not  set  forth  In 
the  motion  for  a  new  trial  with  sufficient  cer- 
tainty to  present  any  question,  because  nei- 
ther the  answer  nor  the  substance  of  the  an- 
swer to  the  question  Is  set  out  in  the  motion. 
The  assignment  in  the  motion  for  a  new  trial 
is  as  follows:  "Error  of  law  occurring  on 
said  trial  in  this:  that  the  court  erred  in 
permitting  the  state  to  ask  its  witness,  Edna 


Cothrell  on  rebuttal,  and  in  permitting  Bald 
witness  to  answer,  the  following  question: 
'Edna,  I  will  ask  you  to  state  to  the  Jury 
whether  or  not  at  that  time,  In  that  conver- 
sation you  had  with  Dunn  going  to  Churu- 
busco or  coming  from  Churubusco,  he  stated 
to  you  that  during  the  World's  Fair  that  he 
had  taken  Alpha  Bennett  and  sister  with 'him 
to  Chicago,  and  that  they  had  registered  at 
the  boarding  house  or  hotel  as  man  and 
wife,  whether  they  occupied  the  same  room 
and  bad  a  good  time?"'  The  record  shows 
that  the  witness  answered  the  question,  "Yes, 
sir."  A  litigant  who  desires  to  present  to  an 
appellate  tribunal  for  review  rulings  of  the 
trial  court  made  in  the  course  of  the  trial, 
and  which  he  deems  erroneous  and  prejudi- 
cial, is  required  to  state  such  controverted 
matter  In  a  motion  for  a  new  trial  in  such 
terms  as  will  clearly  Indicate  to  the  court  the 
Identity  of  the  particular  subjects  and  rulings 
complained  of.  The  principal  object  of  the 
rule  Is  to  give  the  trial  court  a  further  op-, 
portunity  to  consider  and  correct  any  error 
he  has  made  while  the  case  is  still  under  bis 
control.  State  v.  Swarts,  9  Ind.  221,  222.  If 
the  challenged  ruling  relates  to  the  admis- 
sion of  evidence,  It  Is  not  necessary  that  the 
question  and  answer  be  set  out  In  full,  but 
the  law  and  its  purposes  are  satisfied  if  the 
name  of  the  witness  and  the  subject  and  sub- 
stance of  the  point  are  stated  in  such  lan- 
guage as  will  apprise  the  trial  court  with 
reasonable  certainty  of  the  character  and 
scope  of  the  particular  ruling.  Humphries  v. 
Marshall's  Adm'r,  12  Ind.  609;  Shirk  v.  Cart- 
wright,  29  Ind.  406;  Evans  v.  State,  67  Ind. 
68.  As  was  declared  in  Ohio,  etc.,  R.  Co.  v. 
Stein,  133  Ind.  243,  257,  32  N.  E.  831,  832,  19 
L.  R.  A.  733:  "It  is  not  the  practice,  and  it  is 
not  Incumbent  on  a  party  in  a  motion  for  a 
new  trial,  to  set  out  in  detail  a  verbatim  copy 
of  the  evidence  admitted  over  objection,  or  of- 
fered and  refused,  or  a  verbatim  statement 
of  the  objections  made  to  its  introduction. 
It  is  sufficient  if  the  evidence  be  referred  to 
with  such  certainty  as  to  call  the  attention 
of  the  court  to  it  and  to  the  ruling  In  relation 
thereto,  so  that  the  judge  could  not  mistake 
the  matter  and  the  ruling  alluded  to  and  com- 
plained of  by  the  party  filing  the  motion." 
This  statement  was  quoted  approvingly  In 
Springe*  v.  Byram,  137  Ind.  16,  24,  36  N.  E. 
361,  23  L.  R.  A.  244,  45  Am.  St.  Rep.  159. 
The  fullest  discussion  of  the  rule  In  question 
that  is  found  in  the  reports  of  this  court  is  in 
the  case  of  McClaln  v.  Jessup,  76  Ind.  120, 
122,  where  Elliott,  J.,  speaking  for  the  court, 
said:  "The  motion  must  'name  the  witness 
and  the  part  of  his  testimony  which  was  im- 
properly received  or  disallowed.'  We  do  not 
mean  to  hold  that  It  is  necessary  to  state  In 
full  the  particular  evidence  received  or  ex- 
cluded, but  that  it  is  necessary  to  point  out 
with  reasonable  certainty  the  particular  part 
of  the  evidence.  This  may  be  done  by  nam- 
ing the  point  or  subject  upon  which  the  evi- 
dence was  offered  and  refused  In  cases  where 
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it  is  excluded,  or  by  naming  the  subject  or 
point  upon  which  it  was  received  in  cases 
where  error  is  alleged  upon  the  admission  of 
evidence.  This,  or  other  similar  modes,  will 
fairly  and  certainly  direct  attention  to  the 
character  of  the  ruling  complained  of,  and 
afford  both  the  trial  and  appellate  courts  a 
clear  and  full  view  of  the  questions  arising 
upon  the  ruling."  The  following  language  was 
used  by  this  court  in  Crowder  v.  Reed,  80 
Ind.  1,  6:  "Where  a  motion  for  a  new  trial 
points  out  with  reasonable  certainty  the  par- 
ticular testimony  offered  and  excluded,  it  Is 
sufficient  It  is  not  necessary,  nor,  indeed, 
proper,  that  the  motion  should  recite  at 
length  the  questions  propounded,  or  rehearse 
the  testimony  proffered.  The  object  of  the 
motion  is.  to  point  out  with  reasonable  cer- 
tainty the  ruling  complained  of,  and  thus 
enable  the  trial  court  to  review  Its  own  rul- 
ings, and  to  present  the  question  to  the  ap- 
pellate court  in  such  a  manner  as  that  It  can 
be  properly  understood  and  decided.  While 
the  motion  must  designate  the  particular  rul- 
ing complained  of,  it  is  not  necessary  that 
there  should  be  any  detailed  statement  of  the 
questions  asked  or  evidence  offered.  We 
think  the  motion  In  this  case  points  out  with 
reasonable  certainly  the  particular  ruling 
sought  to  be  reviewed,  and  that  it  supplies 
snch  information  as  fully  designates  the 
question  sought  to  be  presented  for  consid- 
eration." In  the  still  later  case  of  Isler  v. 
Bland,  117  Ind.  465,  459,  20  N.  H.  808,  304,  it 
was  said:  "There  can  be  no  deviation  from 
the  well-settled  rule  which  requires  that  a 
motion  for  a  new  trial,  in  order  to  present 
any  question,  must  point  out  with  reasonable 
certainty  the  particular  evidence  objected  to 
and  excluded,  and  so  designate  It  as  to  en- 
able the  court,  without  searching  the  whole 
record,  to  ascertain  what  evidence  was  of- 
fered and  excluded  to  which  the  motion  ap- 
plies." 

Without  setting  out  everything  In  h«c  ver- 
ba, it  Is  difficult  to  see  how  more  certainty 
could  be  observed  than  1b  revealed  by  the  as- 
signment in  the  motion  for  a  new  trial.  The 
court  is  Informed  that  the  testimony  com- 
plained of  was  given  in  rebuttal,  that  it  was 
given  by  Edna  Cothrell,  that  It  related  to  a 
statement  made  by  the  defendant  in  a  conver- 
sation between  witnesses  and  defendant  in 
going  to  or  from  Churubusco  on  a  particular 
occasion,  and  the  question  Itself  is  set  forth 
In  the  precise  words  submitted  to  the  witness 
over  the  defendant's  objection.  The  ques- 
tion was  answerable  by  yes  or  no.  A  nega- 
tive answer  could  have  done  no  harm.  That 
the  answer  was  In  the  affirmative  would  be 
implied  to  any  intelligent  court  from  the 
fact  that  the  party  against  whom  it  was  di- 
rected was  in  court  complaining  about  it 
The  way  the  subject  was  presented  to  the 
court  left  no  room  for  conjecture,  or  even 
doubt,  as  to  the  particular  item  of  evidence 
and  ruling  referred  to,  and  this  was  abund- 
antly sufficient 


Was  the  admission  of  the  testimony  er- 
roneous? The  record  shows  that  it  was  a 
part  ■  of  a  conversation  the  defendant  had 
with  witness  about  six  months  before  the 
trial,  and  related  to  an  Incident  that  occur- 
red is  another  state,  more  than  eight  years 
before,  and  which  merely  implied  voluntary 
adultery  with  a  woman  who  is  not  claimed  to 
have  sustained  any  connection  with  or  rela- 
tion to  the  crime  charged  against  the  de- 
fendant Nor  is  it  pointed  out  how  the  crime 
of  adultery  at  that  remote  period  supported 
or  proved  the  charge  of  murder  in  any  other 
way  than  to  strengthen  the  probability  of  its 
commission  by  showing  the  immoral  or  dis- 
solute character  of  the  defendant  The  evi- 
dence being  offered  and  admitted  In  rebuttal, 
perhaps  we  should  assume  that  it  was  allow- 
ed upon  the  theory  that  It  was  proper  for  the 
state  to  contradict  the  defendant,  who  had 
denied  on  cross-examination  that  he  had  told 
the  witness  any  such  thing.  But  in  the  ab- 
sence of  cautionary  advice  by  the  court  to  the 
Jury,  how  ate  we  to  know  in  what  way  the 
Jury  received  it  whether  as  substantive  evi- 
dence in  support  of  the  corpus  delicti  or  in 
contradiction  and  Impeachment  of  the  de- 
fendant as  a  witness.  Upon  either  theory  we 
know  of  no  rule  or  principle  of  evidence  by 
which  the  admission  of  the  testimony  can 
be  sustained.  It  is  a  rule  as  old  as  the  law 
itself,  subject  to  numerous  exceptions,  all  of 
which  fall  so  far  short  of  the  facts  of  this 
case  that  we  deem  It  unprofitable  to  notice 
them,  that  substantive  evidence  in  both  civil 
and  criminal  cases  must  be  confined  to  the 
facts  embraced  within  the  Issues  joined,  and 
that  no  such  evidence  is  competent  that  does 
not  form  a  link  in  the  chain  of  proof  which 
naturally  and  reasonably  tends  to  establish 
some  material  fact  in  the  case  as  made  be- 
tween the  parties.  One  reason  of  the  rule 
Is  to  avoid  a  distraction  of  the  court  and  jury 
by  a  multiplicity  of  issues.  Another  is  to 
secure  to  the  defendant  a  fair  and  impartial 
trial,  which  cannot  be  accomplished  in  a 
criminal  case  without  affording  him  protection 
against  surprise,  and  un  preparedness  to  defend 
his  conduct  and  character,  when  unexpected- 
ly assailed.  The  defendant  is  only  expected 
to  come  prepared  to  answer  the  particular 
charge  preferred  against  him  in  the  indict- 
ment, and  which  must  be  set  forth  In  such 
terms  as  will  apprise  him  of  just  what  he  has 
to  meet  and  to  sustain  the  credibility  of  his 
witnesses,  if  he  desires,  in  the  event  they  are 
assailed.  And  the  law  will  not  permit  the 
state  to  depart  from  the  Issue,  and  introduce 
evidence  of  other  extraneous  offenses  or  mis- 
conduct that  have  no  natural  connection  with 
the  pending  charge,  and  which  are  calculated 
to  prejudice  the  accused  in  his  defense.  Bon- 
sail  v.  State,  35  Ind.  460;  Mclntire  v.  State, 
10  Ind.  26;  People  v.  Sharp,  107  N.  Y.  42T, 
456,  14  N.  E.  319,  1  Am.  St.  Rep.  851;  Cos- 
telo  v.  Crowell,  130  Mass.  588,  2  N.  B.  686; 
Thompson  v.  Bowie,  4  Wall.  463,  470,  18  L. 
Ed.  423;    People  v.  The  Justices,  10  Hun, 
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158;  Suttin  v.  Johnson,  62  111.  209;  Cotton  v. 
State,  17  South.  (Miss.)  372;  GUletfs  Ind. 
&  Col.  Ev.  §  57.  It  Is  equally  well  settled 
that  the  court  may  In  Its  discretion  permit  a 
witness  on  cross-examination,  including  a  de- 
fendant in  a  criminal  case,  to  be  interrogated 
as  to  specific  extraneous  offenses,  and  con- 
duct, calculated  to  degrade  him,  and  thus  im- 
pair his  credibility  as  a  witness.  But  in 
every  such  case  the  party  propounding  the  In- 
terrogatory is  hound  by  the  answer  the  wit- 
ness gives,  and  will  not  be  permitted  to  intro- 
duce substantive  evidence  to  contradict  It 
HinMe  v.  State,  157  Ind.  237,  61  N.  E.  196; 
Stalcup  v.  State,  146  Ind.  270,  275,  45  N.  E. 
334;  Ford  v.  State,  112  Ind.  373,  384, 14  N.  E. 
241;  GUletfs  Ind.  &  Col.  Ev.  f  91.  In  anoth- 
er sense  the  testimony  was,  in  effect,  an 
impeachment  of  the  defendant's  moral  char- 
acter by  a  specific  act  of  Immorality  which  is 
not  allowed.  Griffith  v.  State,  140  Ind.  163, 
166,  39  N.  E.  440,  and  cases  cited.  In  any 
view  we  may  take  of  the  evidence,  its  admis- 
sion was  erroneous.  There  was  other  evidence 
tending  to  prove  that  the  defendant  was  of 
a  lecherous  and  dissolute  disposition,  and  this 
particular  statement  claimed  to  have  been 
addressed  to  a  girl  but  14  years  of  age,  late 
In  the  evening,  while  being  conveyed  by  him 
in  his  buggy.  Is  of  a  character  to  greatly 
prejudice  the  defendant  before  the  jury. 
Grave  as  the  crime  of  which  the  defendant 
stands  convicted  may  be,  he  was  at  least  en- 
titled to  a  legal  trial.  This  we  are  con- 
vinced he  has  not  had,  and  not  knowing  how 
far,  if  at  all,  the  erroneous  evidence  con- 
tributed to  his  conviction,  a  new  trial  must 
be  awarded. 

Judgment  reversed.    The  clerk  will  Issue 
the  proper  order  for  a  return  of  the  prisoner. 

MONKS,  J.,  dissents.    DOWIJNG,  J,  dis- 
sents, and  will  prepare  an  opinion. 


062  Ind.  4M) 

JORDAN  v.  GRAND  RAPIDS  &  I.  RT.  CO. 
(Supreme  Court  of  Indiana.    April  8,  1904.) 

BACLROAD8— INJURY  TO  TRESPASSERS— MEASURE 
OV  CARE— EVIDENCE. 

1.  A  boy  eight  years  of  ago,  who  climbed  on  a 
box  car  to  look  at  a  sale  of  stock  in  an  adjacent 
stockyard,  was  a  trespasser. 

2.  A  railroad  company  is  not  required,  before 
moving  cars  standing  on  a  side  track,  to  exam- 
ine them,  to  prevent  injury  to  possible  trespas- 
sers thereon. 

3.  A  railroad  company  is  not  liable  for  in- 
juries to  a  trespasser  unless  the  injuries  are 
purposely  or  recklessly  inflicted,  or  it  has  knowl- 
edge of  the  injured  person's  danger  in  time  to 
have  prevented  the  injury. 

4.  In  an  action  for  negligence  causing  almost 
Instantaneous  death,  a  particular  description  of 
the  various  injuries  was  properly  excluded. 

5.  In  an  action  against  a  railroad  company, 
plaintiff  alleged  that  defendant  negligently  mov- 
ed certain  cars  which  had  been  standing  on  a 
side  track,  and  on  which  plaintiff's  decedent  and 
other  persons  were  sitting  and  standing,  watch- 
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ing  a  sale  of  horses  In  an  adjoining  stockyard. 
Held,  that  evidence  that  a  sale  of  horses  at  the 
same  place  on  a  former  occasion  attracted  boys 
and  men  to  that  vicinity  was  not  admissible  to 
show  that  the  railway  company  had  notice  that 
any  one  was  on  the  cars. 

6.  In  an  action  for  negligence  causing  death 
of  plaintiffs  infant  son,  in  which  the  evidence 
did  not  show  liability  on  the  part  of  defendant, 
the  exclusion  of  evidence  of  plaintiff's  occupa- 
tion and  the  amount  of  his  property  was  harm- 
less. 

Appeal  from  Circuit  Court,  Jay  County; 
John  M.  Smith,  Judge. 

Action  by  John  Jordan  against  the  Grand 
Rapids  &  Indiana  Railway  Company.  From 
a  Judgment  for  defendant,  plaintiff  appealed 
to  the  Appellate  Court,  from  whence  the 
cause  was  transferred  to  this  court,  under 
Acts  1901,  p.  590,  c.  259  (Burns'  Ann,  St  1901, 
t  1337u).    Affirmed. 

McGriff  &  Bergman,  for  appellant  Zollars 
&  Zollars,  for  appellee. 

DOWLING,  J.  The  complaint  In  this  case 
was  In  two  paragraphs — the  first  averring 
that  the  appellee  willfully,  purposely,  and  In- 
tentionally Inflicted  fatal  Injuries  upon  the 
infant  son  of  the  appellant  by  suddenly  at- 
taching a  locomotive  to  two  cars  standing  on 
a  siding,  on  one  of  which  appellant's  son,  a 
child  eight  years  of  age,  with  the  knowl- 
edge of  the  appellee,  Its  agents  and  employes, 
was  sitting  or  standing,  and,  without  warn- 
ing, putting  the  same  In  motion,  thereby  caus- 
ing the  child  to  leap  or  fall  in  an  attempt 
to  escape  therefrom;  and  the  second  alleg- 
ing that  the  child  was  killed  by  the  negli- 
gence of  the  appellee,  Its  agents  and  employ- 
es, In  so  attaching  the  locomotive  and  sud- 
denly starting  the  cars  without  warning  the 
child,  or  giving  him  an  opportunity  to  es- 
cape from  the  car.  The  cause  was  tried  by 
a  Jury,  and,  at  the  conclusion  of  the  evidence 
for  the  plaintiff,  the  court  gave  a  peremptory 
Instruction  for  a  verdict  for  the  defendant 
which  was  thereupon  returned.  Over  a  mo- 
tion for  a  new  trial,  judgment  was  rendered 
for  the  defendant  The  error  assigned  is  the 
ruling  upon  the  motion  for  a  new  trial.  The 
alleged  Insufficiency  of  the  evidence  to  sus- 
tain the  verdict  the  exclusion  of  certain  evi- 
dence offered  by  the  appellant  and  the  giv- 
ing of  the  peremptory  instruction,  were  the 
reasons  for  which  a  new  trial  was  demand- 
ed. 

The  facts  material  to  a  decision  of  the 
questions  before  us  were  these:  On  the  day 
of  the  accident  the  appellee  owned,  and  tor 
some  time  before  that  had  operated,  on  its 
own  land,  a  main  railroad  track,  two  side 
tracks,  one  of  which  was  on  the  east  side 
of  the  main  track,  and  the  other  on  the  west 
side,  all  lying  near  together,  and  also  a  spin- 
track  running  from  the  southwest  end  of  the 
east  side  track,  In  a  southwesterly  direction, 
to  the  property  of  the  Haynes  Milling  Com- 
pany. Appellee  also  owned  certain  lota  In- 
closed by  high  board  fences,  adjacent  to  Its 
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mala  track  and  side  tracks,  and  about  five 
feet  from  the  east  track,  used  as  stockyards, 
in  which  horses  and  other  domestic  animals 
were  temporarily  kept  for  shipment,  delivery, 
or  sale.  On  September  2,  1901,  the  day  of 
the  accident,  after  advertisement  by  posting, 
a  public  sale  of  wild  horses  from  the  West 
took  place  at  these  stockyards,  and  the  lasso- 
ing, capture,  and  management  of  the  animals 
attracted  some  75  or  more  persons,  who  stood 
or  sat  on  cars  on  appellee's  tracks,  watch- 
ing the  men  and  horses.  Among  these  spec- 
tators were  several  young  boys.  These  per- 
sons could  have  been  seen  by  the  employes 
of  the  appellee  while  they  were  switching 
cars.  Appellant's  son,  a  boy  eight  years  old, 
small  in  size,  but  of  ordinary  intelligence, 
strength,  and  activity,  was  among  them. 
With  some  15  or  20  other  men  and  boys,  to 
obtain  a  better  view  of  the  yards,  he  climbed 
to  the  top  of  an  empty  box  car  standing  on 
the  aide  track  near  the  sheds  in  the  stock- 
yards, and  overlooking  them,  and  sat  down 
on  the  roof  of  the  car.  The  car  was  not  at- 
tached to  a  locomotive,  but,  with  two  or  three 
other  cars,  had  been  in  the  same  place  for 
several  days.  While  these  cars  were  so 
standing  on  the  side  track,  persons  in  charge 
of  a  locomotive  engaged  in  switching  cars 
at  this  point,  and  probably  In  the  employ- 
ment of  appellee,  caused  the  said  engine  to 
be  run  along  and  over  the  said  main  track, 
and  near  the  place  where  the  said  sale  was 
In  progress,  in  full  view  of  said  place  and 
of  .the  persons  on  and  about  the  cars  who 
were  watching  the  men  and  animals  in  the 
stockyards.  Shortly  afterwards,  during  the 
same  morning,  the  persons  in  charge  of  the 
said  locomotive  ran  it  upon  the  said  east 
side  track,  and  coupled  it  to  the  empty  box 
cars  on  which  the  said  men  and  boys,  in- 
cluding appellant's  son,  were  standing  or 
sitting,  without  any  previous  notice  of  their 
intention  to  do  so.  When  the  engine  ap- 
proached the  cars,  some  one  shouted  to  the 
persons  on. the  cars  that  the  locomotive  was 
coming,  and  that  they  had  better  get  off. 
The  engine  was  in  full  view  of  the  men  and 
boys  on  the  cars,  and  was  making  consider- 
able noise,  puffing  steam  and  running  over 
switches.  When  the  coupling  took  place, 
the  men  and  boys  ran  northward  on  the 
cars,  and  tried  to  get  off.  Some  of  them 
jumped  on  the  stock  sheds,  a  few  children 
were  taken  off  by  their  parents,  and  others 
climbed  down.  Appellant's  son,  who  was  on 
the  third  car  from  the  engine,  and  another 
boy  on  the  second  car,  were  unable  to  get 
off,  because  of  the  number  of  persons  who 
■were  jumping  and  climbing  off.  The  former 
arose  and  stood  on  the  top  of  the  car  some 
four  or  five  feet  from  its  north  end,  and  act- 
ed as  if  he  intended  to  climb  down,  but  fell 
off  between  the  cars,  and  was  run  over  and 
killed  The  train  was  moving  slowly,  and 
be  fell  at  the  moment  when  the  engine  was 
stopped,  and  the  cars  "jarred  back."  He  was 
shaken  off.    The  other  lad  descended  the  car 


ladder  and  reached  the  ground  in  safety. 
While  the  switching  was  going  on,  the  con- 
ductor of  the  switching  train  was  on  the 
ground,  and  stood  for  several  minutes  near 
the  corner  of  the  stock'  sheds,  watching  the 
men  and  horses  in  the  yards.  He  uncoupled 
one  of  the  cars  while  the  engine  and  its 
crew  were  switching  on  those  tracks. 

Counsel  for  appellant  insist  upon  two  main 
propositions:  (1)  That  it  appears  from  the 
evidence  that  the  acts  of  the  employes  of  the 
appellee  which  caused  the  death  of  appel- 
lant's son  were  done  under  such  circumstan- 
ces as  evinced  a  reckless  disregard  for  the 
safety  of  the  child,  and  a  willingness  to  in- 
flict the  injury,  and  therefore  that  the  inju- 
ry was  a  willful  and  an  intentional  one,  for 
which  the  appellant  was  entitled  to  recover, 
even  if  the  child  was  a  trespasser  on  appel- 
lee's cars,  and  was  guilty  of  contributory 
negligence;  and  (2)  that  the  injury  to  and 
killing  of  the  child  were  caused  by  the  neg- 
ligence of  the  appellee's  employes  in  falling 
to  warn  the  child  of  his  danger  when  the  en- 
gine was  coupled  to  the  standing  cars,  and 
to  give  him  time  to  escape,  the  boy  being  of 
tender  years  and  incapable  of  contributory 
fault 

It  is  manifest  that  the  boy,  although  an 
infant  in  years,  was  a  trespasser.  Udell  v. 
Citizens'  Street  R.  Co.,  152  Ind.  507,  513,  52 
N.  E.  799,  71  Am.  St  Rep.  338.  It  cannot  be 
said  that  he  was  upon  the  top  of  the  empty 
box  car  by  the  invitation  or  permission  of 
the  railroad  company.  There  was  no  proof 
tbat  the  appellee  gave  any  invitation  or  li- 
cense, express  or  implied,  to  any  one  to  get 
upon  its  cars  for  the  purpose  .of  looking  over 
the  fences  and  watching  the  men  and  an- 
imals in  the  stockyards.  The  sales  took 
place  inside  the  yards,  and  the  persons  at- 
tending them  for  the  purpose  of  examining 
the  horses  or  purchasing  them  were  not  out- 
side the  yards,  nor  on  the  tops  of  the  cars. 
The  men  and  boys  on  the  cars  were  merely 
idle  spectators,  gathered  by  chance,  and 
sustaining  no  relation  to  the  railroad  com- 
pany except  that  of  trespassers  upon  its  prop- 
erty. It  was  not  proved  that  the  employes 
of  the  appellee  knew  or  had  reason  to  believe 
that  any  person  remained  on  the  cars  after 
the  coupling  to  the  locomotive  took  place. 
The  law  did  not  require  them  to  search 
the  cars  for  trespassers  before  moving  them. 
Udell  v.  Citizens'  Street  R.  Co.,  supra.  The 
appellee,  by  its  switching  crew,  was  engaged 
in  its  proper  and  necessary  business,  which 
required  that  cars  should  be  moved  from 
point  to  point  on  its  tracks  with  greater  or 
less  celerity.  The  lives  of  scores  of  travel- 
ers might  be  jeoparded  by  delay  in  getting 
cars  off  of  sidings,  and  in  falling  to  clear 
the  main  track  of  freight  or  other  trains  or 
cars,  and  rapidity  in  the  performance  of 
such  work  did  not  constitute  negligence. 
The  circumstances  were  not  such  as  to  au- 
thorize the  inference  that  the  trainmen 
must  have  seen  and  known  that  the  child 
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was  In  a  situation  of  peril.  All  the  casea 
hold  that,  In  order  to  render  a  defendant 
liable  for  an  injury  to  a  mere  trespasser,  he 
must  have  had  knowledge  of  the  situation 
of  the  trespasser  in  time  to  have  prevented 
the  injury,  or  that  the  injury  was  purposely 
or  recklessly  inflicted.  Louisville,  N.  A.  & 
Erie  Ry.  Co.  v.  Bryan,  107  Ind.  51,  7  N.  E. 
807;  Indianapolis,  P.  &  C.  R.  Co.  v.  Pitzer, 
109  Ind.  179,  6  N.  E.  310, 10  N.  E.  70,  58  Am. 
Rep.  387;  Krenzer  v.  Pittsburg  Ry.  Co.,  151 
Ind.  587,  43  N.  B.  649,  52  N.  E.  220,  68  Am. 
St  Rep.  252;  Palmer  v.  The  Chicago,  etc., 
R.  Co.,  112  Ind.  250,  14  N.  E.  70,  and  cases 
cited.  The  engine  was  in  plain  view  of  all 
the  persons  on  the  cars  as  It  approached,  and 
it  was  making  a  noise  by  puffing  steam 
and  by  running  over  switches.  Before  it 
reached  the  cars  near  the  stockyards,  the 
men  and  boys  on  the  cars  were  warned  by 
a  volunteer  that  it  was  coming,  and  were 
admonished  to  get  off  the  cars.  All  did  so 
except  David  Bay  Jordan  and  Glen  Kinsey, 
two  small  boys.  After  the  coupling  was 
made,  the  train  moved  off  slowly,  and  one 
of  the  boys  climbed  down  the  car  ladder  in 
safety. .  Appellant's  son  was  about  to  do 
the  same  thing,  when  the  sudden  stopping 
of  the  train  caused  him  to  fall  off.  The  evi- 
dence does  not  show  that  the  engineer  and 
the  other  persons  in  charge  of  the  train  evi- 
denced any  disregard  for  the  safety  of  the 
child,  either  in  making  the  coupling,  or  in 
moving  or  in  stopping  the  train.  The  child 
was  sitting  on  the  top  of  the  third  car  back 
from  the  engine.  The  duty  of  the  engineer 
and  fireman  required  them  to  look  forward 
along  the  track.  Pittsburgh,  etc.,  Ry.  Co.  v. 
Fraze,  150  Ind.  576,  60  N.  E.  576,  65  Am.  St. 
Rep.  877.  It  does  not  appear  that  they 
could  have  seen  the  boy  If  they  had  looked 
back  over  the  train.  The  evidence  fell  far 
short  of  proving  an  intentional  Injury,  or 
of  establishing  the  fact  of  such  a  reckless 
disregard  of  the  safety  of  the  child  as 
amounted  to  a  willingness  to  injure  him. 
Palmer  v.  The  Chicago,  etc.,  Ry.  Co.,  112 
Ind.  250,  14  N.  E.  70;  Louisville,  etc.,  Ry. 
Co.  v.  Bryan,  107  Ind.  51,  7  N.  E.  807;  Cooley 
on  Torts,  674;  Terre  Haute,  etc.,  R.  Co.  v. 
Graham,  95  Ind.  286,  48  Am.  Rep.  719.  It 
is  equally  clear,  for  the  reasons  already  giv- 
en, that  the  appellee  was  not  guilty  of  ac- 
tionable negligence  in  falling  to  warn  the 
child  that  the  locomotive  was  about  to  be 
attached  and  the  cars  moved.  The  evidence 
was  insufficient  to  charge  the  appellee  with 
knowledge,  express  or  implied,  of  the  pres- 
ence of  the  child  on  the  car  and  in  a- place  of 
danger.  If  the  boy  had  been  seen  by  the 
engineer  or  train  crew  on  the  top  of  the  car 
before  the  train  started,  or  while  it  was  run- 
ning, a  different  question  would  have  been 
presented.  But  in  the  absence  of  proof  that 
they  did  see  him,  or  that  they  ought  to  have 
looked,  and  could  have  discovered  him  if 
they  had  done  so,  the  appellee  could  not  be 
held  responsible  for  the  accident. 


2.  The  death  of  the  child  was  almost  in- 
stantaneous, and  was  caused  by  his  fall  from 
the  top  of  the  box  car  under  the  wheels  of 
the  moving  train.  A  particular  description 
of  the  various  injuries  he  received  was  not 
material,  and  the  evidence  of  these  Injuries 
was  properly  excluded. 

3.  The  court  did  not  err  In  refusing  to  ad- 
mit evidence  of  a  sale  of  horses  at  the  ap- 
pellee's' stockyards  on  a  former  occasion 
which  had  the  effect  of  attracting  boys  and 
men  to  that  vicinity.  Such  evidence  did  not 
prove  that  the  appellee  invited  or  expected 
trespassers  on  its  property,  nor  did  a  single 
occurrence  of  this  character  require  the  ap- 
pellee to  anticipate  that  its  cars  would  be 
occupied  by  sightseers,  and  that  its  ordinary 
business  of  moving  its  cars  and  trains  on  its 
tracks  in  that  vicinity  could  not  be  carried 
on  without  special  warnings  to  persons  who 
might  congregate  outside  of  the  stock  yards. 

4.  As  the  facts  proved  did  not  make  the 
appellee  liable  for  the  death  of  appellant's 
son,  the  refusal  of  the  court  to  admit  evi- 
dence of  the  occupation  of  the  appellant  and 
the  value  of  his  property,  even  If  erroneous, 
was  harmless. 

Giving  to  the  evidence  for  the  appellant 
its  full  legal  effect,  and  allowing  every  reason- 
able Inference  from  the  facts  proved,  we  are 
of  the  opinion  that  it  failed  to  establish  the 
allegations  of  either  paragraph  of  the  com- 
plaint, and  that  it  would  not  have  supported 
a  verdict  in  his  favor.  Had  such  a  verdict 
been  returned,  it  would  have  been  the  duty 
of  the  court  to  have  sustained  a*  motion  by 
the  appellee  for  a  new  trial  on  the  ground 
of  the  Insufficiency  of  the  evidence.  In  view 
of  the  failure  of  the  proof  to  support  the 
complaint,  the  direction  of  the  court  to  the 
jury  to  return  a  verdict  for  the  defendant 
was  necessary  and  proper. 

Judgment  affirmed. 


(182  Ind.  442> 
QUINN  v.  CHICAGO  &  B.  R.  CO. 
(Supreme  Court  of  Indiana.    April  6,  1904.) 

RAILROADS—  CROSSING  —  INJTJBIEB— CONTBIBU- 
TORY  NEGLIGENCE— LOOK  AND  LISTEN. 

1.  Railroad  crossings  are  places  of  extraordi- 
nary danger,  in  passing  over  which  all  persons 
competent  to  exercise  care  for  their  protection 
and  safety  are  required  by  law  to  use  their  fac- 
ulties of  sight  and  hearing,  when  such  use  is 
possible,  ana  to  act  upon  the  presumption  that 
engines  or  trains  may  be  expected  to  pass  at  any 
moment 

2.  The  rule  is  without  exception  that,  where 
an  injury  is  not  willfully  inflicted,  the  injured 
person  muBt  himself  be  without  fault  contribut- 
ing to  the  accident,  in  order  to  hold  the  one  in- 
flicting the  injury  liable. 

3.  A  pedestrian  who  stood  on  or  near  a  rail- 
road track  at  a  crossing  at  which  there  were 
two  or  more  tracks,  and,  while  awaiting  the 
passing  of  a  train  on  one  of  the  other  tracks, 
was  struck  by  another  train  moving  toward  the 
crossing  on  the  track  upon  or  near  which  he  was 
standing,  and  which,  while  in  plain  view,  he 
failed  to  observe,  although  he  had  ample  time 
to  do  so,  because  of  watching  the  movements  of 
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the  other  train,  and  of  the  fact  that  the  air  was 
full  of  dust,  was  guilty  of  such  contributory  neg- 
ligence as  to  preclude  a  recovery  for  his  injuries. 

Appeal  from  Circuit  Court,  Jay  County; 
John  M.  Smith,  Judge. 

Action  by  Barton  W.  Qulnn,  administrator 
of  the  estate  of  Robert  A.  Boblett,  deceased, 
against  tbe  Chicago  &  Erie  Railroad  Com- 
pany. From  a  judgment  for  defendant; 
plaintiff  appeals.  Transferred  from  the  Ap- 
pellate Court  under  Burns'  Ann.  St  1901,  g 
1337o.     Affirmed, 

D.  B.  Ninde,  D.  B.  Erwin,  and  Heading- 
ton  &  Whiteman,  for  appellant  W.  O. 
Johnson,  Adair  &  La  Follette,  A.  P.  Beatty, 
and  L.  J.  Hackney,  for  appellee. 

DOWLING,  J.  This  action  was  brought 
by  the  administrator  of  the  estate  of  Robert 
A.  Boblett  deceased,  against  the  Chicago  & 
Erie  Railroad  Company,  to  recover  damages 
on  account  of  injuries  resulting  in  the  death 
of  Boblett  alleged  to  have  been  caused  by 
the  negligence  of  the  railroad  company.  Tbe 
complaint  was  in  a  single  paragraph,  and 
the  answer  a  general  denial.  The  cause 
was  tried  by  a  Jury,  who  returned  a  general 
verdict  for  the  plaintiff,  with  answers  to 
numerous  questions  of  fact  The  court  sus- 
tained defendant's  motion  for  judgment  in 
its  favor  on  the  answers  of  the  jury  to  the 
questions  submitted  to  them.  The  plaintiff 
appeals,  and  the  ruling  on  the  motion  for 
Judgment  is  the  error  assigned. 

Omitting  its  formal  parts,  the  complaint 
stated  the  following  facts:  On  August  5, 
1889,  and  for  more  than  one  year  previous  to 
that  date,  the  appellee  owned  and  operated 
a  line  of  railroad  extending  from  Chicago, 
111.,  to  and  through  Decatur,  Ind.  Said  rail- 
road passed  through  the  city  of  Decatur 
from  east  to  west,  intersecting  a  public  street 
of  said  city  running  from  north  to  south,  and 
known  as  "Third  Street"  In  addition  to 
its  main  track  so  intersecting  said  street,  the 
appellee  maintained  a  side  track  on  the  south 
aide  of  the  main  track,  and  parallel  with  it 
running  across  said  street  eastward  to  ap- 
pellee's frelghthouse  in  said  city.  On  said 
day,  while  appellant's  decedent  was  passing 
northward  along  the  sidewalk  on  the  west 
side  of  said  Third  street  and  south  of  said 
side  track,  a  train  of  freight  cars,  with  an 
engine  attached  to  the  east  or  far  end  of  said 
train,  was  standing  on  said  side  track  east 
of  said  Third  street,  and  10  feet  distant 
therefrom.  Said  train  was  standing  still, 
without  sign  or  signal  that  it  would  be 
moved,  except  upon  due  notice  to  passers-by. 
As  the  decedent  approached  the  said  cross- 
ing, he  carefully  watched  for  dangers  which 
might  arise  from  moving  trains  upon  said 
railroad,  and 'took  notice  of  said  train  so 
standing  on  said  side  track.  When  he  was 
about  to  step  upon  said  track,  appellant's 
east-bound  freight  train  approached  said 
crossing  from  the  west,  and  the  decedent 
then  and  there  stopped  to  await  the  passing 


of  Bald  through  freight  train  on  said  main 
track.  While  he  was  waiting  for  the  pass- 
ing of  said  train,  appellee's  servants  negli- 
gently, and  without  notice  or  warning  to 
the  decedent  by  bell  or  whistle  or  otherwise, 
moved  the  said  freight  train  before  that 
standing  on  said  side  track.  By  reason  of 
the  passing  of  said  freight  train  on  the  main 
track,  and  the  noise  and  dust  occasioned 
thereby,  the  decedent  was  unable,  by  the 
exercise  of  the  utmost  care  and  diligence, 
to  hear  or  become  aware  of  the  approach  of 
said  freight  train  on  said  side  track,  and  he 
had  no  knowledge  of  its  approach.  In  con- 
sequence of  the  negligence  of  the  appellee 
in  falling  to  warn  him  of  the  approach  of 
said  train  on  said  side  track,  the  decedent 
was  struck  by  the  west  end  of  said  train, 
and  sustained  injuries  from  which  he  died 
on  the  same  day.  Said  Injuries  were  occa- 
sioned entirely  by  the  negligence  of  the  ap- 
pellee, and  without  fault  on  the  part  of 
the  decedent 

Tbe  answers  of  the  jury  to  tbe  questions 
submitted  to  them  established  these  facts: 
Third  street  was  one  of  the  public  streets  of 
the  city  of  Decatur,  and  was  60  feet  wide. 
Two  tracks  of  the  appellee's  railroad,  de- 
scribed as  the  main  track  and  the  side  track, 
crossed  Third  street  at  right  angles.  On 
August  5,  1899,  between  10  and  11  o'clock 
in  the  forenoon,  the  day  being  clear,  the 
decedent  came  along  Third  street  carrying 
a  basket  of  clothes  on  his  right  shoulder,  and 
approached  the  tracks.  He  was  acquainted 
with  the  railroad  crossing  at  Third  street, 
and  possessed  ordinary  intelligence.  His 
eyesight  and  hearing  were  good.  When  he 
arrived  at  tbe  crossing,  a  through  freight 
train  on  tbe  main  track  was  moving  toward 
Third  street.  When  he  was  from  60  to  80 
feet  south  of  the  side  track,  appellee's  freight 
engine,  with  two  loaded  cars,  went  east  on 
the  side  track,  and,  when  he  reached  the 
crossing  at  Third  street  this  engine  and 
these  cars  were  standing  still  near  Winches- 
ter street  which  was  about  315  feet  east  of 
Third  street  The  engine  and  two  cars  were 
then  from  260  to  260  feet  east  of  the  cross- 
ing. The  east  end  of  that  portion  of  the 
train  on  the  side  track  which  had  been  cut 
off  from  the  two  cars  was  about  600  feet 
westward  from  the  crossing.  The  decedent 
stopped  near  the  south  rail  of  the  side  track, 
and  remained  on  or  near  tbe  track  about  two 
minutes,  watching  the  through  freight  train 
on  the  main  track,  which  passed  in  front 
of  him,  and  only  a  few  feet  away,  at  a  speed 
of  from  eight  to  ten  miles  per  hour.  No  ob- 
struction prevented  him  from  seeing  the 
engine  and  two  cars  on  the  side  track,  and, 
if  he  had  looked  eastward,  he  could  have 
seen  them  when  they  were  standing  still, 
or  after  they  started  westward,  when  they 
were  approaching  him.  While  decedent's  at- 
tention was  directed  to  the  train  on  the 
main  track,  the  local  freight  engine  and  the 
two  cars  were  run  back  westward  at  a  speed 
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of  about  four  miles  per  hour,  and  struck  the 
decedent  while  he  was  standing  on  or  near 
the  side  track. 

Counsel  for  appellant  say  in  their  brief: 
"These  findings,  taken  In  connection  with 
the  allegations  of  the  complaint  and  the  evi- 
dence which  could  have  been  Introduced  un- 
der the  Issues  as  joined,  raise  the  flat  and 
simple  question  whether  there  can  be  a  re- 
covery when  a  foot  traveler  on  a  public 
street,  approaching  a  railroad  crossing  where 
there  are  two  tracks,  sees  a  train  standing 
motionless  on  the  track  nearest  him,  and 
goes  upon  or  near  that  track,  and  stands 
there,  awaiting  the  passing  of  a  train  upon 
the  further  track,  to  which  his  attention  Is 
directed,  and  while  so  standing,  with  his  at- 
tention directed  to  the  passing  train,  Is 
struck  by  the  train  upon  the  first  track  back- 
ing noiselessly  down  upon  him,  without  sig- 
nal or  warning  of  any  kind  being  given  him 
of  its  approach." 

The  effect  of  the  general  verdict  is  that 
the  railroad  company  was  negligent  in  mov- 
ing its  train  westward  on  the  side  track,  and 
that  no  signal  of  the  starting  or  approach 
of  said  train  was  given  by  the  ringing  of  the 
bell,  the  sounding  of  the  whistle,  or  other- 
wise. The  only  question  Is  whether  negli- 
gence on  the  part  of  the  decedent  contribut- 
ed to  produce  the  Injury  complained  of.  In 
other  words,  do  the  answers  of  the  Jury 
show  that,  as  a  matter  of  law,  the  decedent 
himself  was  negligent,  and  that  his  want  of 
care  for  his  own  safety  was  one  of  the  caus- 
es of  the  accident  and  injury? 

Railroad  crossings  on  streets  and  highways 
have  always  been  recognized  as  places  of 
extraordinary  danger,  and,  when  passing 
over  the  intersecting  tracks,  all  persons  com- 
petent to  exercise  care  for  their  own  protec- 
tion and  safety  are  required  by  the  law  to 
use  their  faculties  of  sight  and  hearing, 
when  such  use  is  possible,  and  to  act  upon 
the  presumption  that  engines  or  trains  may 
be  expected  to  pass  In  either  direction  at 
any  moment  It  is  also  a  matter  of  common 
knowledge  that  trains  are  often  moved  back- 
ward along  the  track,  and  that  when  running 
slowly  they  make  but  little  noise.  The  place 
of  danger  at  a  street  crossing  Is  upon  the 
track,  and  within  a  short  distance  outside 
the  rails.  If  a  traveler  voluntarily  or  with- 
out reasonable  cause  stops  on  the  track,  or 
so  near  it  as  to  expose  himself  to  injury  by 
passing  trains,  and,  while  in  such  a  position 
of  danger,  falls  to  look  In  both  directions 
and  to  listen  for  the  noises  which  ordinarily 
indicate  the  approach  of  a  train,  and  is 
struck  by  a  locomotive  or  car  negligently  run 
upon  the  track,  his  own  want  of  care  must 
be  held  to  be  one  of  the  causes  of  the  acci- 
dent, and  there  can  be  no  recovery  for  the 
Injury.  In  this  state  the  rule  is  without 
exception,  where  the  injury  is  not  willfully 
inflicted,  that  the  injured  person  must  him- 


self be  without  fault  contributing  to  the 
production  of  the  accident,  if  the  defendant 
Is  to  be  held  liable.  The  Bellefontaine  Ry. 
Co.  t.  Hunter,  Adm'r,  33  Ind.  335,  356-366,  5 
Am.  Rep.  201;  The  Ohio,  etc.,  Ry.  Co.  v.  Hill, 
Adm'r,  117  Ind.  56,  18  N.  E.  401;  Chicago, 
etc.,  Ry.  Co.  v.  Hedges,  Adm'r,  118  Ind.  5, 
20  N.  E.  530;  The  Pennsylvania  Co.  v.  Mey- 
ers, Adm'x,  136  Ind.  242,  36  N.  E.  32;  Mor- 
ford  v.  Chicago,  etc.,  Ry.  Co.,  158  Ind.  494, 
498,  499,  63  N.  E.  857;  Baltimore,  etc.  R.  Co., 
v.  Talmage,  15  Ind.  App.  208,  43  N.  E.  1019; 
Smith  v.  Wabash  B.  Co.,  141  Ind.  92,  40  N. 
E.  270;  Pittsburgh  R.  Co.  v.  Fraze,  150  Ind. 
576,  50  N.  E.  576,  65  Am.  St  Rep.  377. 

In  the  present  .case  the  tracks  of  the  ap- 
pellee were  straight  and  the  view  from  the 
point  where  the  decedent  stood  was  unob- 
structed for  more  than  300  feet  eastward, 
and  upwards  of  600  feet  westward.  While 
standing  still,  the  western  end  of  the  train 
which  afterwards  struck  the  decedent  was 
about  250  feet  eastward  from  him,  and  was 
In  plain  view  all  the  time.  When  it  started 
toward  him,  at  a  speed  of  four  or  five  miles 
per  hour,  if  the  decedent  had  looked  in  its 
direction,  he'  must  have  seen  it  before  it 
reached  Third  street  and  ample  time  would 
have  been  afforded  him  to  get  off  the  track. 
The  circumstance  that  bis  attention  was  di- 
rected to  a  train  passing  on  the  north  track 
constituted  no  excuse  for  his  failure  to  ob- 
serve the  train  approaching  him  on  the 
south  track,  nor  for  his  negligence  in  stand- 
ing upon  the  south  track,  or  very  near  to  it 
If  the  movement  .of  the  train  on  the  north 
track  filled  the  air  with  dust,  thereby  ob- 
scuring the  view  up  and  down  the  south 
track,  this  was  but  an  additional  reason  for 
the  exercise  of  greater  vigilance  on  the  part 
of  the  decedent.  Oleson  v.  Lake  Shore,  etc, 
R.  Co.,  143  Ind.  405,  42  N.  E.  736,  32  L.  R. 
A.  149;  Cincinnati  R.  Co.  v.  Duncan,  143 
Ind.  524,  42  N.  E.  37.  If  this  condition  exist- 
ed, common  prudence  required  that  the  dece- 
dent should  get  off  of  and  away  from  the 
track.  The  decedent  had  a  basket  of  cloth- 
ing on  his  right  shoulder,  and  this  probably 
prevented  him  from  seeing  the  train  as  It 
came  toward  him.  Had  he  turned  his  face 
eastward,  or  If  he  had  put  the  basket  down 
when  he  went  upon  the  track,  he  must  have 
discovered  the  coming  train,  and  could  in- 
stantly have  stepped  aside  into  a  place  of 
safety.  He  failed  to  take  this  natural  and 
reasonable  precaution,  and  his  want  of  care 
for  his  own  safety  certainly  contributed  in 
some  degree,  and,  as  we  think,  in  a  very 
considerable  degree,  to  occasion  the  accident 
and   injury. 

The  answers  of  the  jury  established  the 
fact  of  contributory  negligence  on  the  part  of 
the  decedent  This  being  sd,  there  could 
be  no  recovery  by  the  plaintiff,  and  the 
court  did  not  err  in  rendering  judgment  for 
the  defendant.    Judgment  affirmed. 
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LAFAYETTE  *  I.  RAPID  BY.  CO.  v.  BUT- 

NER  et  at 

(Supreme  Court  of  Indiana.    April  8,  1904.) 

BAILBOAD8— CONDEMNATION    PBOCEE0CNQ8— 
BIGHT  OV  APPEAL. 

1.  No  appeal  lies  from  an  order  of  the  circuit 
court  denying  an  application  for  the  appoint- 
ment of  appraisers  in  a  proceeding  to  condemn 
lands  for  the  purpose  of  a  right  of  way,  insti- 
tuted under  Burns'  Ann.  St.  1001,  i  5160,  pro- 
Tiding  for  the  condemnation  of  land  for  railroad 
purposes. 

Appeal  from  Circuit  Court,  Boone  County; 
James  L.  Clark,  Special  Judge. 

Proceeding  by  the  Lafayette  &  Indianapo- 
lis Rapid  Railway  Company  against  Charles 
F.  Butner  and  others  to  condemn  lands  for 
railroad  right  of  way.  From  an  order  deny- 
ing the  application  of  the  railway  company 
for  the  appointment  of  appraisers,  It  appeals. 
Transferred  from  Appellate  Court  under  sec- 
tion 13S7U,  Bums'  Ann.  St  1901.  Appeal  dis- 
missed. 

O.  B.  Jameson,  Chas.  M.  Zion.  and  Geo.  P. 
Haywood,  for  appellant.  Pierre  Gray  and  S.  M. 
Balston,  for  appellees. 

GILLETT,  C  J  This  was  a  proceeding 
instituted  under  section  6160,  Burns'  Ann.. 
St.  1U01,  by  the  above-named  company,  to 
condemn  certain  lands  for  the  purposes  of  a 
right  of  way.  The  Boone  circuit  court  per- 
mitted Issues  of  fact  to  be  framed  upon  the 
instrument  of  appropriation,  and,  after  hear- 
ing evidence  as  to  such  issues,  entered  an 
order  refusing  to  appoint  appraisers.  From 
such  order  said  company  has  attempted  to 
appeal  to  the  Appellate  Court  The  thresh- 
old question  In  this  case  is  whether  we  have 
any  jurisdiction  over  this  proceeding,  or,  in 
other  words,  whether  such  an  appeal  will  lie. 
The  statute  under  which  the  proceeding  was 
had  makes  no  provision  for  an  appeal  from 
such  an  order.  The  only  provision  made  for 
an  appeal  is  to  a  trial  court  and  such  appeal 
cannot  be  taken  until  after  the  award  has 
been  made.  In  so  far  as  final-judgments  un- 
der the  Civil  Code  are  concerned,  appeals 
can  only  be  taken  from  the  judgments  of 
"circuit  courts  and  superior  courts."  Sec- 
tion 644.  Burns'  Ann.  St  1901.  .  A  subse- 
quent section  of  the  Civil  Code  provides  for 
appeals  from  certain  interlocutory  orders 
made  by  a  court  or  judge  (section  658,  Burns' 
Ann.  St.  1901),  but  appeals  in  Instances  like 
the  present  are  not  thereby  authorized.  Oth- 
er express  provisions  for  appeals  may  be 
found  in  the  statutes,  but  such  provisions  do 
not  affect  the  pending  question.  Sections 
1337a-1337i,  Burns'  Ann.  St  1901,  and  Acts 
1903,  p.  280,  c.  156,  relative  to  the  jurisdic- 
tion of  this  court  and  of  the  Appellate  Court, 
are'  but  supplemental  to  the  express  provi- 
sions for  appeal  which  the  statutes  contain. 
It  will  be  seen,  upon  this  state  of  legislation, 
that  If  the  proceeding  in  question  can  be 
■aid  to  be  a  civil  action  at  the  stage  it  had 
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reached  below,  the  right  of  appeal  would  de- 
pend upon  the  accidental 'circumstance  as  to 
whether  the  application  for  the  appointment 
of  appraisers  was  denied  In  term  time  or  la 
vacation.  We  do  not  believe  that  this  was 
the  purpose  of  the  General  Assembly,  and 
we  are  therefore  at  once  led  to  doubt  wheth- 
er an  appeal  is  authorized  from  an  order  de- 
nying an  application  for  the  appointment  of 
appraisers. 

But  an  even  more  substantial  reason  urges 
us  to  the  conclusion  that  such  an  appeal  will 
not  lie.  The  statute  which  authorizes  the 
condemnation  of  land  for  railroad  purposes 
does  not  relate  to  actions  according  to  the 
course  of  the  common  law,  but  relates  to 
special  proceedings  more  nearly  comparable 
to  inquests  than  to  civil  actions.  The  very 
provision  of  the  statute  as  to  the  taking  of 
an  appeal  by  exceptions  to  the  award  impli- 
edly forbids  a  resort  to  any  other  statute  for 
authority  to  appeal  during  the  preliminary 
stages  of  the  proceeding.  The  power  of  em- 
inent domain  inheres  in  sovereignty,  and,  in 
the  division  of  powers,  falls  within  the  do- 
main of  the  legislative  authority.  The  mode 
of  exercising  the  right  is  for  the  Legislature, 
in  the  absence  of  constitutional  restraints. 
Secombe  v.  Milwaukee,  etc.,  R.  Co.,  23  Wall. 
108,  23  L.  Ed.  67;  Anderson  v.  Caldwell,  91 
Ind.  451,  455,  46  Am.  Rep.  613.  The  tribunal 
which  the  state  provides  to  assess  the  dam- 
ages must  be  impartial,  but  there  is  no  re- 
quirement that  the  tribunal  should  be  a 
court  It  is  proper,  however,  to  provide  for 
a  Judicial  examination  into  the  question  as 
to  whether  the  conditions  which  are  requir- 
ed to  exist  to  warrant  the  appropriation 
have  been  observed.  Boom  Co.  v.  Patterson, 
98  D.  S.  403,  25  L.  Ed.  206;  Searl  v.  School 
Dist,  124  U.  S.  197,  8  Sup.  Ct  460,  31  L.  Ed. 
415. 

Whether  the  statute  we  are  considering 
contemplates  that  the  court  or  judge  shall 
permit  issues  to  be  made  and  tried  before 
the  appointment  of  appraisers,  we  need  not 
and  do  not  determine.  Our  present  purpose 
is  to  evince  the  proposition  that  the  proceed- 
ings are  special  at  the  stage  indicated,  and 
that  therefore  a  right  of  appeal  is  not  to  be 
implied  from  the  general  language  of  the 
Code  relative  to  such  right 

Proceedings  of  this  character  may,  upon 
appeal  from  the  award,  become  so  far  analo- 
gous to  civil  actions  as  to  be  governed  by 
the  provisions  of  the  Code  in  regard  to  the 
procedure;  but  they  are  not  civil  actions  in 
their  earlier  stages,  but  are  statutory  pro- 
ceedings of  a  special  nature.  Lake  Shore, 
etc.,  R.  Co.  v.  Cincinnati,  etc.,  R.  Co.,  116 
Ind.  578,  19  N.  E.  440.  In  2  Cyc.  540,  it  is 
stated:  "It  is  a  well-settled  rule  In  most 
jurisdictions  that  where  a  tribunal  exercises 
a  special,  limited  jurisdiction,  conferred  by 
statute,  and  in  which  the  proceeding  is  net 
according  to  the  course  of  the  common  law. 
no  appeal  lies  from  its  action  therein,  unless 
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expressly  provided  by  statute."  In  holding 
that  an  appeal  would  not  lie  to  the  circuit 
court  from  an  order  of  a  board  of  county 
commissioners  in  a  proceeding  to  relocate  a 
county  seat,  this  court,  in  a  comparatively 
early  case,  said:  "The  ground  upon  which 
our  ruling  la  based  is  that  this  is  a  special 
proceeding,  for  a  special  purpose/  based  up- 
on a  special  statute,  which  gives  no  right  of 
appeal,  and,  being  a  special  proceeding,  it 
cannot  be  governed  by  the  general  statute, 
and  that  consequently  no  right  of  appeal  ex- 
ists." Bosley  v.  Acklemire,  39  lnd.  536. 
See,  also,  Board  Com'rs  Scott  Co.  v.  Smith, 
40  lnd.  61;  Cole  v.  Howard,  56  lnd.  330; 
Board  Com'rs  Jackson  Co.  v.  State  ex  rel., 
147  lnd.  476,  46  N.  E.  808;  French  v.  Llghty, 
9  lnd.  475.  There  are  a  number  of  authori- 
ties involving  condemnation  proceedings 
which  support  the  view  that  an  appeal  is 
unauthorized  in  an  Instance  of  this  kind. 
In  Wilmington,  etc.,  R.  Co.  v.  Condon,  8  Gill 
&  J.  443,  it  was  said:  'There  is  no  appeal 
expressly  given  to  the  Court  of  Appeals  un- 
der the  act  of  Assembly  investing  the  county 
court  with  the  power  of  reviewing  and  con- 
firming or  setting  aside  inquisitions  like  the 
present  From  the  nature  and  course  of 
their  proceedings,  this  power  of  review  is  a  fit 
subject  for  litigation  in  a  county  court,  but 
is  wholly  Inappropriate  to  the  Jurisdiction  of 
this  court  It  is 'a  special,  limited  jurisdic- 
tion given  to  the  county  court,  from  the  de- 
cision of  which  no  appeal  lies  to  any  other 
tribunal."  In  New  York,  etc.,  R.  Co.  v.  Mar- 
vin, 11  N.  Y.  276,  the  question  was  present- 
ed as  to  the  right  to  appeal  to  the  Court  of 
Appeals  from  an  order  of  the  Supreme  Court 
confirming  the  report  of  commissioners  In 
a  condemnation  case.  The  Code  of  New 
York  allowed  an  appeal  from  "a  final  order 
affecting  a  substantial  right  made  in  a  spe- 
cial proceeding,"  but  it  was  held  in  the  case 
mentioned  that  an  appeal  would  not  lie  un- 
der said  statute,  as  the  railroad  act  of  the 
state  had  created  an  entire  system  for  as- 
certaining the  value  of  lands  so  taken.  In 
dismissing  the  appeal,  the  court  said:  "The 
whole  proceeding  is  a  special  creation  of  the 
statute,  and  seems  designed  to  form  a  com- 
plete system  of  itself,  entirely  independent 
of  the  general  provision  of  the  statute  au- 
thorizing appeals  to  this  court."  See,  also, 
Valentine  v.  City  of  Boston,  20  Pick.  201; 
Norfolk,  eta,  R.  Co.  v.  Ely,  95  N.  a  77; 
Brown  v.  Fhila.,  etc.,  R.  Co.,  58  Md.  539; 
Kundinger  v.  City  of  Saginaw,  59  Mich.  355, 
26  N.  W.  634;  McNamara  v.  Minn.  Cent  R. 
Co.,  12  Minn.  3S8  (Oil.  269);  Conter  v.  St 
Paul,  etc.,  R.  Co.,  24  Minn.  313;  State  v. 
Rapp,  39  Minn.  65,  38  N.  W.  926;  Hartley  v. 
Keokuk,  etc.,  R.  Co.,  85  Iowa,  455,  52  N.  W. 
352;  Raleigh,  etc.,  R.  Co.  v.  Jones,  23  N.  C. 
24. 

There  is  no  right  of  appeal  except  as  It  Is 
granted  by  statute.  Lake  Erie,  etc.,  R.  Co. 
v.  Watklns,  157  lnd.  600,  62  N.  E.  443.    Our 


conclusion  Is  that  provision  has  not  been 
made  for  an  appeal  as  has  been  here  at- 
tempted. 
Appeal  dismissed. 


(162  lnd.  428) 
OHICAGO.  I.  4  I*  RY.  CO.  v.  TOWN  OP 
SALEM. 

(Supreme  Court  of  Indiana.    April  5,  1904.) 

JURISDICTION—  VIOLATION  OF  TOWN  0BDINANCK 
— APPEAL. 

1.  Under  Burns'  Ann.  St.  1901,  f !  4346-43463,' 
constituting  the  town  clerk  a  court,  and  giving 
that  court  exclusive  jurisdiction  of  all  prosecu- 
tions for  the  violation  of  town  ordinances,  the 
circuit  court  has  no  jurisdiction  of  an  action 
for  the  violation  of  a  town  ordinance. 

2.  Where  the  lower  court  had  no  jurisdiction 
of  an  action  to  recover  a  penalty  under  a  town 
ordinance,  the  court  on  appeal  had  no  power  to 
determine  the  validity  of  the  ordinance. 

Appeal  from  Circuit  Court,  Orange  County; 
Thos.  B.  Buskirk,  Judge. 

Action  by  the  town  of  Salem  against  the 
Chicago,  Indianapolis  &  Louisville  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

E.  C.  Field  and  H.  R.  Kurrie,  for  appellant 
Mitchell  &  Mitchell  and  George  H,  Hester, 
for  appellee. 

MONKS,  J.  Appellee,  In  1902,  brought  this 
action  against  appellant  in  the  Washington 
circuit  court  to  recover  the  penalty  for  an  al- 
leged violation  of  an  ordinance  of  said  town. 
The  venue  of  said  cause  was  changed  to  the 
court  below,  where  appellant  filed  a  motion 
to  dismiss  said  cause  for  the  reason  that  the 
circuit  court  had  no  jurisdiction  thereof.  The 
court  below  overruled  said  motion,  to  which 
ruling  appellant  excepted.  A  trial  of  said 
cause  resulted  In  a  finding  and  Judgment 
against  appellant  The  assignment  of  errors 
calls  in  question  the  action  of  the  court  in 
overruling  said  motion  to  dismiss  the  action 
and  the  validity  of  said  ordinance.  The  Leg- 
islature passed  an  act  (Acts  1901,  pp.  57,  58, 
being  sections  4346-4346d,  Burns'  Ann.  St 
1901)  creating  the 'court  of  town  clerk,  and 
gave  said-  court  exclusive  jurisdiction  of  all 
prosecutions  for  the  violation  of  the  ordinan- 
ces of  the  town.  Baltimore,  etc.,  R.  Co.  v. 
Town  of  Whiting  and.  Sup.)  68  N.  E.  266. 
It  Is  evident  that  after  said  act  took  effect 
the  circuit  court  had  no  jurisdiction  of  pros- 
ecutions for  the  violation  of  town  ordinances 
except  when  appealed  from  the  Judgment 
of  the  town  clerk  to  that  court  State  v. 
Board,  etc.,  101  lnd.  69;  Board,  etc.,  v.  Max- 
well, Id.  268.  As  this  is  a  prosecution  for  the 
violation  of  a  town  ordinance,  the  court  be- 
low erred  In  overruling  said  motion  to  dis- 
miss the  same.  The  court  below  having  no 
jurisdiction  over  this  cause,  it  follows  that 
this  court  has  no  power  on  this  appeal  to  de- 
termine the  validity  of  said  ordinance. 
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Judgment  reversed,  with  Instructions  to 
sustain  appellant's  motion  to  dismiss  said  ac- 
tion for  want  of  Jurisdiction  over  the  subject- 
matter. 


C163  Ind.  202) 

BOTCH  t.  TUHEY.1 
(Supreme  Court  of  Indiana.    April  T,  1904.) 

mmiCIPAl  CORPORATIONS  —  LOOAX.  IMPROVE- 
MENTS— SEWEBS— MANNER  01  CONSTRUCTION 
— DISCRETION  Or  COUNCIL— PROCEEDINGS  Of 
COUNCIL  —  COLLATERAL  ATTACK  —JURISDIC- 
TION. 

1.  Acts  1889,  p.  237,  c.  118  (Bums*  Ann.  St 
1901,  S  4288  et  seq.)i  expressly  empowers  the 
common  councils  of  cities  to  order  the  con- 
struction of  sewers,  and  to  assess  the  cost  there- 
of against  the  lots  or  parts  of  real  estate  bene- 
fited thereby. 

2.  Where  a  dty  council  adopted,  and  confirm- 
ed an  assessment  for  a  sewer,  its  judgment  in 
the  matter,  so  long  as  it  acted  within  its  juris- 
diction, was  conclusive  on  property  owners  un- 
til set  aside  in  some  direct  proceeding,  and  was 
not  open  to  collateral  attack  unless  the  defects 
in  the  council's  proceedings  affected  its  juris- 
diction, irrespective  of  whether  the  property 
owner  appeared  and  was  accorded  the  hearing 
before  a  committee  and  the  council  to  which  he 
was  entitled  by  Burns'  Ann.  St.  1901,  {  4294, 
or  not. 

8.  Under  Acts  1889,  p.  237,  c.  118  (Burns' 
Ann.  SL  1901,  I  4288  et  seq.),  empowering  city 
councils  to  order  the  construction  of  sewers, 
and  to  assess  the  cost  thereof  against  property 
benefited,  a  city  council  is  invested  with  au- 
thority in  its  discretion  to  cause  sewers  to  be 
constructed  with  all  useful  appurtenances,  such 
as  manholes,  subsoil  drains,  flushing  tanks,  out- 
lets, connections  with  the  premises  of  property 
owners,  service  pipes,  etc*  and  the  fact  that 
connections  with  private  premises  are  provided 
for  as  appurtenant  to  the  sewer  does  not  in- 
validate the  council's  action  or  render  the  im- 
provement a  private  one. 

4.  Questions  as  to  the  method  to  be  adopted 
for  connecting  sewers  with  the  premises  of  prop- 
erty ownera  are  matters  largely  within  the  dis- 
cretion of  the  city  council,  ,which  discretion  will 
not  be  judicially  reviewed  when  properly  exer- 
cised. 

Appeal  from  Circuit  Court,  Delaware  Coun- 
ty; J.  G.  Letter,  Judge. 

Action  by  Edward  Tuhey  against  James 
Boyce.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

C.  I*  Medsker,  for  appellant  Warner  & 
Brady,  for  appellee. 

JORDAN,  J.  Appellee  sued  appellant  to 
foreclose  a  lien  on  certain  described  real  es- 
tate, arising  out  of  the  assessment  of  benefits 
by  reason  of  the  construction  of  a  sewer  In 
the  city  of  Muncle,  Delaware  county,  Ind. 

The  complaint  contains  but  one  paragraph, 
and  alleges  facts,  in  substance,  as  follow: 
Ast  a  regular  meeting  of  the  common  council 
of  the  city  of  Muncie,  held  July  27, 1891,  said 
council  adopted,  by  a  vote  of  three-fourths  of 
all  its  members,  a  resolution  declaring  It  nec- 
essary to  construct  a  sewer  In  said  city  on 
Main  street  from  Madison  street  east  to  Bea- 
con street  The  sewer  was  to  be  constructed 
of  vitrified  sewer  pipe,  of  the  diameter  of  12 
*  Bebearlng  denied. 


inches,  with  a  subsoil  drain  pipe  4  Inches  la 
diameter,  and  with  the  necessary  house  con- 
nections and  other  appurtenances.  The  reso- 
lution declared  that  the  entire  cost  thereof 
should  be  assessed  against  and  collected 
from  the  lands  and  lots  benefited  thereby. 
The  24th  day  of  August  1891,  was  fixed  as 
the  day  upon  which  objections  might  be 
made  to  the  construction  of  said  improve- 
ment The  clerk  -was  directed  to  give  the  re- 
quired notice  of  the  time  and  place  when 
such  objections  would  be  heard.  This  notice 
appears  to  have  been  duly  given  by  publica- 
tion in  the  Muncle  Daily  Times.  It  appears 
that  at  the  time  fixed  the  council  beard  the 
objections,  and  thereafter  an  ordinance  was 
Introduced  ordering  the  construction  of  said 
sewer.  On  tbe  31st  day  of  August  1891,  at 
a  regular  meeting  of  the  common  council, 
this  ordinance  was  passed  and  adopted  by  a 
vote  of  five-sixths  of  all  tbe  members  com- 
posing the  council.  By  this  ordinance,  among 
other  things,  it  was  ordered  and  directed  that 
the  sewer  should  be  denominated  "Main 
Street  Sewer  No.  1,"  and  should  be  construct^ 
ed  according  to  the  plans  and  specifications 
therefor  on  file  in  the  ofllce  of  the  civil  en- 
gineer of  said  city,  including  tbe  necessary 
subsoil  drains,  manholes,  lampboles,  flushing 
tanks,  specials,  catch-basins,  and  house  con- 
nections, and  that  tbe  cost  arising  out  of  tbe 
construction  of  tbe  sewer  should  be  assessed 
against  and  collected  from  the  owners  of  tbe 
lands  and  lots  benefited  thereby. 

The  proper  notice  for  receiving  bids  and 
letting  the  contract  for  the  construction  of 
the  improvement  was  ordered  to  be  given. 
This  notice  Is  shown  to  have  been  given.  On 
the  28th  day  of  September,  1891,  the  day 
fixed  for  letting  said  contract  the  firm  of 
Kinsey  &  Tuhey,  composed  of  Thomas  W. 
Kinsey  and  the  appellee  herein,  submitted  a 
bid  to  the  council  for  the  construction  of  the 
sewer.  By  this  bid  they  offered  and  propos- 
ed to  construct  the  sewer  for  certain  speci- 
fied prices,  for  furnishing  and  laying  pipes, 
etc.,  among  which  it  was  specified  for  furnish- 
ing and  laying  4-lncb  pipe  for  house  service 
or  connections,  including  detachable  covers 
and  cement  joint  per  lineal  foot  15  cents. 
Other  prices  in  regard  to  excavations,  man- 
boles,  lampboles,  flushing  tanks,  etc.,  were 
specified  and  set  forth  in  this  bid,  which  is 
shown  to  have  been  the  lowest  and  best  bid 
received  for  the  construction  of  said  sewer. 
This  bid  was  accepted  by  the  council,  and 
thereafter,  on  the  9th  day  of  October,  1891, 
it  entered  into  a  written  contract  with  the 
said  Kinsey  &  Tuhey  for  the  construction  of 
the  sewer,  In  conformity  with  the  resolution, 
ordinance,  plans,  and  specifications. 

It  is  disclosed  that  on  tbe  Oth  day  of  Sep- 
tember, 1892,  the  sewer  was  completed  In  ac- 
cordance with  said  contract  and  was  so  re- 
ported to  the  common  council,  and  the  im- 
provement was  by  it  accepted  as  completed. 
It  Is  further  shown  that  the  city  engineer 
filed  his  final  report  and  estimate  of  the  total 
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cost  of  the  sewer,  the  entire  length  of  which 
was  1,928  feet,  and  the  total  cost  for  the  con- 
struction thereof  was  $3,795.20.  In  this  re- 
port a  description  of  each  lot,  part  of  lot, 
parcel  of  ground,  or  real  estate  benefited  by 
the  construction  of  the  sewer  was  given,  to- 
gether with  the  special  benefits  derived,  and 
which  should  be  assessed  against  each  lot, 
part  of  lot,  or  part  of  ground  described.  The 
amount  of  said  special  benefits  as  estimated 
against  the  real  estate  of  appellant  in  said 
report  was  $439.29.  After  the  filing  of  this 
report  the  matter  was  referred  by  the  coun- 
cil to  its  committee  of  sewers  and  drains, 
which  committee  was  ordered  to  meet  on  the 
23d  day  of  September,  1892,  at  10  o'clock  a. 
m.,  at  which  time  It  was  ordered  a  hearing 
should  be  had  upon  said  report  and  estimate 
of  benefits.  Due  notice  as  required  by  the 
statute  was  given  in  respect  to  the  time  and 
place  of  the  meeting  of  said  committee,  be- 
fore which  all  persons  aggrieved  were  to  be 
accorded  a  hearing.  On  September  26,  1892, 
the  committee  made  its  report  to  the  com- 
mon council,  to  the  effect  that  the  estimates 
made  In  the  engineer's  report  were  full  and 
correct,  and  that  the  said  sewer  had  been 
constructed  according  to  contract,  and  recom- 
mended therein  that  the  report  and  estimate 
of  benefits  made  by  the  engineer  be  adopted 
.  and  confirmed  by  the  common  council. 
Thereupon  the  said  council  accepted  and 
adopted  said  report,  and  assessed  the  benefits 
therein  set  forth  upon  the  real  estate  therein 
described.  All  of  which  appears  to  have 
been  done  by  a  resolution  adopted  by  the 
council,  setting  forth  and  describing  the  real 
estate  assessed,  etc.  Appellant  was  the  own- 
er of  the  real  estate  described  and  assessed 
as  benefited  by  the  said  improvement  to  the 
amount  of  $439.20,  and  this  amount  Is  the 
assessment  involved  in  this  case. 

In  1893  said  Thomas  W.  Klnsey  assigned 
and  transferred  to  appellee  all  of  his  Interest 
and  right  in  and  to  the  assessment  In  suit, 
and  appellee  Is  the  sole  owner  thereof.  On 
the  14th  day  of  February,  1900,  appellee  noti- 
fied appellant  and  others,  against  whose  prop- 
erty assessments  bad  been  made,  that  the 
same  were  due  and  payable  to  him,  and,  if 
not  paid  on  or  before  the  22d  day  of  that 
month,  suit  would  be  commenced  to  collect 
them.  In  fact,  It  may  be  said  that  the  com- 
plaint discloses  that  all  of  the  necessary  steps 
prescribed  by  the  statute  for  the  construc- 
tion of  the  improvement  in  question  were 
properly  taken  by  the  common  council.  The 
prayer  of  the  complaint  is  that  the  Hen  aris- 
ing out  of  said  assessment  be  declared  and 
established,  and  that  the  same  be  foreclosed, 
with  Interest  and  attorney's  fees,  etc.  The 
action  was  commenced  on  the  10th  day  of 
March,  1900. 

Appellant  unsuccessfully  moved  the  court 
to  require  the  plaintiff  to  make  his  complaint 
more  specific  by  separating  the  total  amount 
of  assessments  made  against  appellant's  prop- 
erty into  two  parts,  so  as  to  show  (1)  the 


amount  assessed  for  the  'cost  of  the  con- 
struction of  the  sewer;   (2)  the  amount  as- 
sessed for  the  cost  of  house  connections.    Ap- 
pellant filed  an  answer  consisting  of  20  par- 
agraphs, the  first  of  which  was  a  general  de- 
nial.  This  was  subsequently  withdrawn.   By 
the  second  paragraph  he  set  up  as  a  defense 
that  the  action  had  not  accrued  within  six 
years.    The  substance  of  the  third  paragraph 
is  that  the  plaintiff's  cause  of  action  was  for 
work  and  labor  done  in  the  construction  of 
the  sewer  named  in  the  complaint,  and  for 
bouse  connections;  that  the  cost  of  construct- 
ing these  connections  is  Included  in  and  con- 
stitutes apart  of  the  assessment  In  suit    It 
is  alleged  that  the  defendant  is  unable  to 
state,  and  does  not  know,  the  amount  of  the 
cost  of  the  house  connections,  and  that  said 
connections  were  no  part  of  the  sewer;  that 
they  were  simply  private  connections,  and 
for  the  private  use  of  persons  who  were  sup- 
posed to  desire  the  use  thereof;  that  the  con- 
nections were  not  used  by  appellant,  and 
were  made  over  his  objection  and  remon- 
strance, and,  so  far  as  plaintiff's  cause  of  ac- 
tion Is  based  thereon,  the  same  did  not  accrue 
within  six  years  before  the  commencement  of 
this  action.    The  fourth  paragraph  alleges 
that  the  common  council  of  the  city  of  Mun- 
cle  declared  by  resolution  that  it  was  neces- 
sary to  construct  the  sewer  mentioned  in 
the  complaint,  with  house  connections;  that 
these  connections  were  ordered  to  be  con- 
structed of  4-inch  sewer  pipe,  this  pipe  was 
to  be  placed  In  the  street,  and  was  to  extend 
from  the  sewer  to  a  point  12  inches  beyond 
the  curb  line  in  front  of  each  piece  of  prop- 
erty or  division  thereof.    It  Is  further  alleged 
that  these  house  connections  were  solely  for 
the  private  use  of  the  property  owners  along 
the  line  of  the  sewer  for  house  sewage,  and 
were  no  part  of  thq  sewer.    The  defendant, 
it  Is  alleged,  remonstrated  in  writing  against 
the  construction  of  the  sewer  as  ordered; 
that  the  assessment  sued  on  is  for  work  done 
in  the  construction  of  the  sewer  and  said 
house  connections.    It  Is  averred  that  the 
council  had  no  power,  right,  or  authority  to 
construct  said  connections  as  a  part  of  the 
sewer,  and  that  therefore  the  resolution,  or- 
dinance, assessment,  and  contract  as  set  oat 
In  the  complaint  are  all  illegal  and  void. 
Each  of  the  other  paragraphs  of  the  answer 
under  the  facts  therein  alleged  proceeds  up- 
on the  theory  that  the  common  council  bad 
no  power  or  authority  to  provide  for  con- 
structing the  sewer  with  house  connections. 
Appellee  successfully  demurred  to  each  of 
the  paragraphs  of  the  answer.     Upon   the 
court's  sustaining  the  demurrer  to  these  par- 
agraphs, appellant  refused  to  further  plead. 
but  elected  to  abide  by  the  rulings  of  the 
court  on  the  demurrer.    Thereupon  the  court 
rendered  judgment  in  favor  of  the  appellee, 
foreclosing  the  lien,  etc.    From  this  judg- 
ment appellant  appeals.    The  validity  of  the 
ordinance  being  in  question,  the  Jurisdiction 
Is  lodged  in  this  court 


Digitized  by 


Google 


IncL) 


BOYCB  T.TUHBT. 


B33 


The  insufficiency  of  the  complaint  Is  as- 
sailed for  the  first  time  under  the  assignment 
of  errors.  The  other  alleged  errors  are 
predicated  on  the  rulings  of  the  court  in  de- 
nying the  motion  to  make  the  complaint 
more  specific,  and  In  sustaining  the  demurrer 
to  each  of  the  paragraphs  of  the  answer. 

It  Is  insisted  by  counsel  for  appellant  that 
the  court  erred  in  overruling  the  motion  to 
make  the  complaint  more  specific,  for  the 
reason  that  the  pleading  disclosed  an  as- 
sessment for  two  kinds  of  improvement: 
First,  for  the  construction  of  a  sewer;  sec- 
ond, for  the  construction  of  house  connec- 
tions. It  is  asserted  that  the  first. is1  a  pub- 
lic improvement,  and  the  second  Is  but  a 
private  improvement.  Therefore  it  is  con- 
tended that  appellant  was  entitled  to  be 
advised  by  the  complaint  as  to  what  was  the 
cost  alone  of  the  house  connections.  It  is  in- 
sisted also  that  the  complaint  must  be  held 
bad  under  the  assignment  of  error  assailing 
Its  insufficiency  of  facts,  for  the  reason  that 
it  shows  that  the  resolution,  ordinance,  and 
contract  therein  mentioned  were  to  construct 
a  sewer  and  house  connections.  The  propo- 
sitions discussed  by  appellant's  counsel  and 
relied  on  for  reversal  are  each  advanced  up- 
on the  theory  that  the  common  council  of 
the  city  of  Muncle  had  no  power  or  authority 
under  the  law  to  order  the  construction  of 
the  sewer  in  controversy  with  the  connec- 
tions in  question.  In  fact,  it  may  be  said 
that  counsel's  contentions  are  entirely  upon 
the  theory  or  assumption  that  the  connec- 
tions to  the  sewer  are  separate  and  inde- 
pendent of  the  principal  improvement,  and 
are  not  appurtenant  thereto;  that  they  con- 
stitute a  private  improvement,  over  which, 
it  is  insisted,  the  council,  under  the  law, 
had  no  jurisdiction,  and  therefore  the  resolu- 
tion, ordinance,  contract,  and  assessment 
made  in  pursuance  thereof  are  all  Illegal  and 
void,  and  open  to  the  collateral  attack  inter- 
posed by  the  answer. 

We  do  not  regard  appellant's  contentions 
as  well  taken,  or,  in  other  words,  we  are 
satisfied  that,  under  the  facts  and  the  law 
applicable  thereto,  they  are  wholly  unten- 
able. It  is  evident,  from  the  steps  shown 
to  have  been  taken  by  the  common  council 
In  the  construction  of  the  improvement  in 
controversy,  that  It  proceeded  under  what  is 
known  as  the  "Barrett  Law,"  enacted  in 
1889.  Acts  1889,  p.  237,  c.  118;  section  4288 
et  seq.,  Burns'  Ann.  St  1901.  Under  the  pro- 
visions of  this  law  the  common  council  was 
expressly  empowered  to  order  and  cause 
the  construction  of  sewers,  and  to  assess  the 
cost  thereof  against  the  lots. or  parts  of  real 
estate  benefited  thereby.  Sections  4288- 
4290,  4292-4294,  Burns'  Ann.  St  1901.  It  has 
been  settled  by  the  decisions  of  this  court 
that  In  actions  like  the  case  at  bar,  to  en- 
force a  collection  of  assessments  for  public 
improvements,  the  property  owner  will  not 
be  permitted  to  contest  or  assail  such  assess- 
ments, unless  It  appears  that  the  proceedings 


under  which  the  Improvement  was  made 
were  void  for  want  of  Jurisdiction!  In  the 
case  of  City  of  Indianapolis  v.  Holt,  155  Ind. 
222,  57  N.  B.  966,  988,  1100,  the  right  to 
contest  the  assessment  was  expressly  au- 
thorized by  the  statute  under  which  the  city 
was  controlled;  hence,  under  the  circum- 
stances, that  case  is  not  applicable  to  the 
question  arising  in  the  case  at  bar.  The 
general  rule  denying  the  right  of  a  property 
owner  in  an  action  like  this  to  attack  the 
assessment  or  contest  the  enforcement  there- 
of, is  based  on  the  fact  that  such  a  contest 
is  collateral.  The  fact  that  the  proceedings 
may  have  been  erroneous  or  irregular  will 
not  render  them  open  to  a  collateral  assault, 
unless  the  defects  or  Irregularities  are  of 
such  a  character  as  to  affect  the  Jurisdiction 
of  the  council  or  other  body  in  ordering  the 
particular  Improvement  Studabaker  v.  Stu- 
dabaker,  152  Ind.  89,  51  N.  E.  933,  and  cases 
there  cited;  City  of  Elkhart  v.  Wickwlre, 
121  Ind.'  881,  22  N.  B.  342;  McEneney  v. 
Town  of  Sullivan,  125  Ind.  407,  25  N.  E.  540; 
De  Pay  v.  City  of  Wabash,  133  Ind.  836,  32 
N.  B.  1016;  Hlbben  v.  Smith,  158  Ind.  206, 
62  N.  E.  447.  Appellant,  by  the  provisions 
of  section  4294,  supra.  If  aggrieved  by  his 
assessment,  was  entitled  to  a  hearing  before 
the  committee  and  the  common  council,  and 
the  latter  was  authorized  to  alter  or  modify 
the  assessment,  made  against  'his  property. 
Adams  v.  City  of  ShelbyvlUe,  154  Ind.  467, 
57  N.  B.  114,  49  L.  B.  A.  797,  77  Am.  St  Bep. 
484.  Whether  he  appeared  before  the  com- 
mon council  and  was  accorded  a  hearing,  or 
not,  is,  however,  immaterial,  for  it  is  shown 
that  the  council  adopted,  approved,  and  con- 
firmed the  assessment  In  controversy,  and, 
so  long  as  it  kept  within  the  limits  of  Its 
jurisdiction  under  the  law,  its  decision  or 
judgment  in  the  matter,  either  right  or 
wrong,  in  the  absence  of  fraud,  is  conclusive 
and  binding  upon  him  and  all  other  persons 
concerned,  until  set  aside  or  annulled  in  some 
direct  proceeding  upon  grounds  recognized 
by  the  law  as  sufficient  for  that  purpose. 
Hlbben  v.  Smith,  supra. 

But  counsel  for  appellant  contends  that  the 
doctrine  of  collateral  attack  cannot  be  re- 
garded in  this  case,  for  the  reason  that  the 
council  has  undertaken  to  construct  two  im- 
provements, one  public  and  the  other  private. 
It  is  asserted  that  so  far  as  house  connec- 
tions were  concerned,  the  common  council 
had  no  jurisdiction,  and  therefore  its  pro- 
ceedings leading  up  to  the  construction  of 
the  sewer  and  the  making  and  confirmation 
of  the  assessments  are  absolutely  void.  But 
counsel,  In  his  assertion  that  two  distinct 
and  separate  improvements  were  ordered  and 
constructed  by  the  council,  is  manifestly  mis- 
taken, and  is  not  sustained  by  the  facts  in 
the  case.  The  resolution  adopted  by  the 
common  council  declared  a  necessity  for  th* 
construction  of  a  12-inch  sewer,  "with  sub- 
soil drain  pipes  4  inches  in  diameter,  and 
with  the  necessary  bouse  connections  and 


Digitized  by 


Google 


681 


70  NORTHEASTERN  REPORTER 


(lnd. 


other  appurtenances."  The  ordinance  where- 
by the  construction  of  the  sewer  was  or- 
dered provided  that  It  should  be  made  ac- 
cording to  the  plans  and  specifications  on  file 
in  the  office  of -the  city  civil  engineer,  in- 
cluding the  proper  and  necessary  subsoil 
drains,  manholes,  lampholes,  flushing  tanks, 
special,  catch-basins,  and  bouse  connections, 
and  that  the  cost  of  the  improvement  should 
be  assessed  against  and  collected  from  the 
lands  and  lots  benefited  thereby.  The  stat- 
ute, It  will  be  observed,  expressly  empowers 
the  common  council  to  construct  or  cause 
sewers  to  be  constructed.  It  is  *true  that 
the  statute  does  not  in  express  language  de- 
clare that  the  sewers  authorized  thereby 
shall  be  constructed  in  any  particular  man- 
ner or  with  any  particular  connections.  The 
rule,  however,  is  elementary  that  the  grant 
of  a  principal  power  carries  with  It  by  Im- 
plication all  other  powers  necessary  to  carry 
out  the  principal  power  conferred,  and  there- 
by make  effectual  and  complete  whatever  Is 
authorized  to  be  done  by  the  principal  or 
general  authority  granted.  Conn  v.  Board, 
151  lnd.  517,  51  N.  E.  1062;  Studabaker  v. 
Studabaker,  supra;  25  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  238.  Tested  by  this  rule, 
the  common  council,  under  the  general  pow- 
er conferred  by  the  statute  to  make  tho  im- 
provement in  question,  was  Invested  with 
authority  within  its  discretion  to  cause  it  to 
be  constructed  with  any  and  all  appurte- 
nances essentia]  to  Its  usefulness  Or  comple- 
tion as  a  whole,  or,  in  other  words,  all  which 
necessarily  conduced  to  and  rendered  it  serv- 
iceable, beneficial,  and  lasting  for  the  purpose 
for  which  it  was  constructed.  Kirkland  v. 
Board,  142  lnd.  123,  41  N.  E.  374;  Murphy  v. 
City  of  Peoria,  119  111.  609,  9  N.  E.  895; 
Palmer  v.  City  of  Danville,  154  111.  156,  38 
N.  E.  1067;  Elliott  on  Roads  &  Streets  (2d 
Ed.)  U  461,  505,  563,  and  580;  Coburn  v. 
Bossert,  13  lnd.  App.  359,  40  N.  E.  281. 
Whatever  was  necessary  to  make  the  sewer 
complete  and  useful  for  the  purpose  for 
which  it  was  intended  was  a  matter  to  be 
determined  by  the  council. 

The  sewer  in  question  as  ordered  to  be 
constructed  must  be  considered  as  a  unit  or 
as  an  entirety,  and  while  it  may  embrace  as 
parts  thereof  necessary  appurtenances,  such 
as  manholes,  subsoil  drains,  flushing  tanks, 
outlets,  connections,  and  service  pipes,  etc., 
in  order  to  make  it  beneficial  and  useful  to 
the  public  in  general,  and  also  beneficial 
and  useful  to  the  property  owners  who  were 
assessed  for  the  cost  of  its  construction,  nev- 
ertheless all  such  parts  or  appurtenances 
thereof  united  to  constitute  but  a  single  pub- 
lic improvement  The  property  owners  along 
the  line  of  the  sewer  and  the  vicinity  there- 
of whose  property  was  benefited  were,  as 
we  may  assume,  assessed,  for  its  construc- 
tion, the  special  benefits  inuring  to  the  prop- 
erty by  reason  of  the  improvement  Cer- 
tainly, under  the  circumstances,  they  ac- 
quired the  right  to  use  the  sewer  for  all  le- 


gitimate or  proper  purposes,  under  such  rea- 
sonable restrictions  as  might  be  imposed  by 
the  municipal  authorities.  Elliott  on  Roads 
&  Streets  (2d  Ed.)  §  471;  City  of  Ft  Wayne 
v.  Coombs,  107  lnd.  75,  7  N.  B.  743,  57  Am. 
Rep.  82.  The  sewer,  as  it  appears,  was  not 
only  intended  for  the  use  of  the  city  or  pub- 
lic in  general,  but  also  for  the  use  of  proper- 
ty owners  along  its  line  or  vicinity  whose 
property  was  specially  benefited  thereby. 
The  ordinance,  in  fact  provided  that  the 
cost  of  its  construction  should  be  assess- 
ed against  the  lots  and  lands  benefited  there- 
by. The  very  right  to  assess  property  for  a 
public  Improvement  like  this  Is1  based  upon 
the  theory  that  special  benefits  will,  inciden- 
tally, at  least,  inure  to  the  owners  thereof. 
Zigler  v.  Menges,  121  IndL  99,  22  N.  E.  782, 
16  Am.  St  Rep.  357;  Barber  Asphalt  Co.  v. 
Edgerton,  125  lnd.  455,  25  N.  E.  436;  Elliott 
on  Roads  &  Streets  (2d  Ed.)  $  22;  10  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  225.  Evidently, 
under  the  circumstances,  in  planning  the 
sewer,  it  became  necessary  to  make  provi- 
sions for  tapping  it  so  as  to  enable  property 
owners  assessed  to  use  it  as  was  intended. 
The  common  council  was  therefore  necessa- 
rily confronted  with  the  question  as  to  the 
best  method  to  be  adopted  for  such  purpose. 
Possibly  the  council  may  have  had  under 
consideration  .the  plan  of  constructing  such 
taps  by  means  of  pipes  in  the  shape  of  a 
"T,"  to  be  placed  and  fitted  into  the  sewer 
at  certain  intervals,  which  appears  to  be  the 
method  commonly  adopted.  It  is  manifest 
that  to  provide  for  tapping  the  sewer  after 
its  completion  by  this  method  would,  as  ar- 
gued by  appellee,  necessarily  result  from 
time  to  time  in  disturbing  the  street  by  dig- 
ging trenches  therein,  etc. 

The  question  as  to  the  method  to  be  adopt- 
ed for  connecting  the  sewer  with  the  prem- 
ises of  property  owners  was  a  matter  largely 
within  the  discretion  of  the  common  council, 
and  when  such  discretion  is  properly  exer- 
cised it  is  not  open  to  judicial  review.  Co- 
burn  v.  Bossert  supra;  Elliott  on  Roads  & 
Streets  (2d  Ed.)  {  580;  Palmer  v.  City  of 
Danville,  supra;  25  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  240.  The  council,  it  seems,  de- 
cided that  the  necessary  connections  of  the 
sewer  for  the  use  of  property  owners  should 
be  provided  by  means  of  the  pipes  as  speci- 
fied. These  pipes,  as  shown,  were  to  be  laid 
wholly  within  the  limits  of  the  street  and 
were  to  extend  from  the  sewer  to  a  point  12 
Inches  beyond  the  curb  line.  Under  the  rule 
heretofore  stated,  the  particular  method 
which  should  be  adopted  for  the  construction 
of  the  connections  was  a  matter  within  the 
sound  discretion  of  the  council,  and  Its  de- 
cision in  the  premises  Is  not  open  to  judicial 
review.  The  connections  in  question,  as  dis- 
closed, were  a  necessary  part  of  the  sewer, 
and  conduced  to  make  it  jseful  and  avail- 
able. Being  constructed  with  the  connections  i 
as  a  part  thereof  or  appurtenant  thereto  did 
not  In  any  manner  serve  to  render  the  sewer 
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a  private,  Instead  of  a  public,  Improvement, 
as  designed  by  the  law. 

We  conclude  that  there  la  nothing  disclos- 
ing that  the  common  council  was  not  author- 
ized under  the  law  to  order  and  construct 
the  sewer,  with  the  connections  In  question 
as  parts  thereof.  Therefore  appellant's  con- 
tention that  the  proceedings  of  the  council  < 
were  illegal  and  void  .is  not  sustained.  The 
six-years  statute  of  limitations  set  up  In  the 
answer  did  not  .constitute  a  bar  to  this  ac- 
tion. It  follows  that  the  rulings  of  the 
court  of  which  appellant  complains  present 
no  available  error,  for  the  reasons  herein 
stated. 

Tudgment  affirmed. 


cut  ma.  «<» 

HAMILTON  et  al.  v.  HAMILTON. 
(Supreme  Court  of  Indiana.    April  5,  1904.) 

CONTRACTS—  SPECIFIC  PERFORMANCE— MOBTQA- 
OES  TO  PAY  DEBTS— HUSBAND  AND  WIFE— 
DEBTS  Or  HUSBAND — ASSUMPTION  BT  WIFE— 
•UBETTBHIP— INTEREST. 

1.  Mere  Inadequacy  of  consideration  is  not  of 
Itself  sufficient  reason  for  refusing  specific  per- 
formance. 

2.  A  contract  by  which  a  wife  received  certain 
mill  property,  was  to  be  saved  harmless  from  a 
mortgage  on  property  held  by  her,  and  was  to 
have  a  portion  of  a  certain  mortgage  debt  of  her 
husband  paid,  and  in  return  was  to  deed  certain 
property  to  the  other  party  in  the  contract,  and 
was  also  to  allow  a  trustee  to  collect  the  profits 
of  the  mill  property  to  pay  certain  debts  of 
her  husband,  and,  when  she  received  a  deed 
thereto,  was  to  mortgage  such  property  to  the 
trustee,  constituted  an  entire  contract,  and  the 
consideration  moving  to  her  therein  was  suffi- 
cient to  support  the  undertaking  to  mortgage 
the  property  to  pay  her  husband's  debt. 

8.  The  promise  of  a  wife,  in  a  contract  in 
which  certain  benefits  moved  to  her,  to  mortgage 

groperty,  which  the  contract  provided  was  to 
e  deeded  to  her,  to  pay  her  husband's  debts, 
could  be  availed  of  and  made  the  foundation  of 
suit  by  a  surety  on  one  of  her  husband's  debts 
who  had  paid  the  same. 

4.  A  mere  option.  If  founded  on  a  valuable 
consideration,  may  be  enforced. 

5.  Where  a  husband  deeded  certain  property 
in  trust  to  sell  the  same,  and  to  pay  12  desig- 
nated items  of  indebtedness,  and  to  turn  the  bal- 
ance of  proceeds  of  sale  over  to  his  wife,  the 
wife,  not  being  a  party  to  the  deed,  and  having 
no  interest  in  the  proceeds  until  all  debts  were 
paid,  could  not  complain  of  the  action  of  the 
trustee  in  paying  the  debts  in  an  order  other 
than  that  designated. 

&  A  wife,  who,  on  a  consideration  moving  to 
her  estate,  agrees  to  execute  with  her  husband 
a  mortgage  on  her  property  to  pay  her  husband's 
debts,  is  not  a  surety,  but  a  principal. 

7.  Where  a  wife,  on  a  consideration  moving 
to  her  estate,  agreed  to  execute  a  mortgage  on 
property  to  be  deeded  to  ber  to  a  trustee  to 
pay  her  husband's  overdue  debts,  the  mortgage 
would  be  deemed  payable  presently. 

8.  One  who  was  surety  on  a  note  of  a  hus- 
band, and  who  subsequently  paid  the  same,  was 
am  to  the  wife,  who,  on  a  consideration  moving 
to  her  estate,  assumed  her  husband's  indebted- 
ness, also  a  surety,  and  the  note  which  he  paid 
thus  fixed  the  rate  of  interest  between  himself 
and  the  wife,  under  Burns'  Ann.  St  1901.  I 
1233,  providing  that  a  surety  on  a  written  in- 
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strument  who  pays  the  same  may  recover  the 
rate  of  interest  fixed  by  tie  instrument. 

9.  One  who  refused  to  execute  a  mortgage  to 
pay  a  debt  long  overdue,  in  pursuance  of  a  con- 
tract so  to  do,  «could  not  complain  of  a  decree 
charging  the  indebtedness  on  the  land  and  order- 
ing a  sale  thereof. 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty; J.  W.  Adair,  Judge. 

Action  by  Samuel  Hamilton  against  David, 
Hamilton  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Marshall,  McNagny  &  Olugston,  for  appel- 
lants. A.  A.  Adams,  N.  O.  Hunter,  and  AV 
van  Taylor,  for  appellee. 

GILLETT,  a  J.  This  suit  was  Instituted 
to  establish  and  enforce  a  Hen  against  certain 
real  estate  belonging  to  appellant  Abigail 
Hamilton.  No  further  statement  concerning 
the  issues  need  be  made.  In  view  of  the  pos- 
ture of  the  case  on  appeal.  Pursuant  to  re- 
quest, the  trial  court  filed  special  findings  of 
fact,  together  with  conclusions  of  law.  There 
was  a  Judgment  In  favor  of  appellee  in  the 
sum  of  SI, 103.50  against  appellant  David,  and 
a  decree  adjudging  that  said  real  estate  waa 
subject  to  a  Hen  on  such  account,  and  order- 
ing said  real  estate  sold  to  pay  said  amount 
The  errors  assigned  question  each  of  the  con- 
clusions of  law,  and  also  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial. 

Stated  in  form,  to  some  extent  condensed, 
the  facts  found  specially  are  as  follows:  No- 
vember 13.  1888,  said  David  Hamilton,  being 
In  failing  financial  circumstances,  executed 
two  deeds.  The  first  deed  was  to  his  wife, 
Abigail  Hamilton,  and  described  a  number 
of  pieces  of  property,  one  of  which,  charac- 
terized in  the  findings  as  the  "business  prop- 
erty," wns  worth  $7,000,  and  was  Incumbered 
by  a  mortgage  for  $2,750  and  Interest  It  is 
found  that  she  paid  no  consideration  for  the 
latter  property.  The  second  of  said  deeds 
was  to  appellee  and  to  Levi  J.  Noftzger,  and 
conveyed  420  acres  of  land.  In  trust  to  pay 
out  of  the  proceeds  of  sales  thereof  12  items 
of  Indebtedness  of  the  grantor,  aggregating 
$15,050,  and  the  expenses  of  the  trust  and  to 
pay  the  balance  to  said  Abigail.  The  gran- 
tees mentioned  in  said  deed  of  trust  effected 
a  sale  of  all  of  said  land,  except  a  tract  of 
120  acres,  and  with  the  proceeds  of  said  sale 
paid  all  of  said  debts,  except  an  amount  ow- 
ing to  one  James  O.  Cole,  and  $3,000  due  to 
one  Freiburg,  whlcb  latter  sum  was  secured 
by  mortgage  on  said  unsold  tract  of  land. 
The  amount  due  Cole  stood  seventh  in  the 
order  of  priority  fixed  In  the  deed,  but  the 
trustees,  believing  that  they  would  be  able  to 
realize  enough  to  pay  all  of  the  debts,  at  the 
request  of  said  David,  applied  the  money  re- 
ceived by  them  from  such  sale  on  other  debts 
mentioned  in  said  deed,  with  the  result  that 
on  October  18,  1889,  said  Indebtedness  to 
Cole  remained  unpaid.  On  said  day  said 
David  and  appellee,  the  latter  describing  him- 
self u  "trustee,"  executed  a  note  In  settle- 
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ment  of  the  amount  due  Cole,  which  was 
then  (1.373.42.  The  note  was  payable  one 
year  after  Its  date.  On  June  9,  1801,  when 
the  affairs  of  the  trust  were  in  the  condition 
above  Indicated,  appellants  and  one  Tyler 
entered  Into  a  contract,  by  which  appellant 
Abigail  was  to  deed  said  business  property 
to  Tyler,  and  the  latter  was  to  turn  over  to 
her  his  interest  In  a  flour  mill,  subject  to  a 
|750  mortgage.  An  option  of  purchase  was 
outstanding  on  the  latter  property  In  favor  of 
certain  tenants.  By  bis  contract  Tyler  as- 
signed the  contract  and  lease  of  his  tenants 
to  said  Abigail,  and  covenanted  to  make  her 
•  deed  if  said  tenants,  did  not  purchase. 
Tyler,  in  addition,  was  to  assume,  and  agree 
to  save  appellants  harmless  from,  the  mort- 
gage on  said  business  property,  which  then 
amounted  to  (2,735.55,  and  be  was  to  pay 
(1,014.45  in  cash,  (1,000  of  which  was  to  be 
applied  on  said  Freiburg  mortgage.  It  was 
further  provided  in  said  contract,  for  the  re- 
cited purpose  of  "relieving  all  of  said  proper- 
ty from  any  liabilities  which  are  claimed 
against  Bald  real  estate,"  that  one  Noftzger 
be  appointed  a  trustee  to  receive  the  proceeds 
of  Baid  option  contract  and  to  collect  the 
rents,  and  he  was  directed  to  apply  tfre 
moneys  received  by  him  to  pay:  (1)  The 
(750  mortgage,  (2)  the  Cole  note,  (3)  taxes 
wblcb  had  accrued  against  sold  business 
property,  (4)  any  Incumbrance  or  charge  on 
said  business  property  by  reason  of  any  debt 
of  Bald  David  which  Tyler  might  be  com- 
pelled to  pay,  (5)  the  expenses  of  the  trust 
created  by  said  contract  and  the  expenses  of 
said  prior  trust,  and  the  balance,  If  any,  said 
trustee  was  directed  to  pay  to  said  David. 
It  was  further  provided  that  if  said  Abigail 
should  receive  a  deed  for  said  property,  she 
and  her  husband  would  execute  a  mortgage 
to  said  trustee  to  pay  the  liabilities  jmposed 
by  the  first  four  of  said  nnmbered  Items.  As 
a  part  of  said  transaction,  and  upon  the  con- 
siderations stated  in  the  contract,  the  trus- 
tees of  said  former  trust  deeded  said  120  acre 
tract  of  land  to  said  Abigail.  She  accepted 
said  deed  and  caused  it  to  be  recorded,  and 
she  accepted  also  the  lease  mentioned  in  said 
contract  She  joined  her  husband  in  the  exe- 
cution of  a  deed  to  Tyler  for  said  business 
property.  Tyler  paid  the  (1,000  to  Freiburg, 
as  had  been  agreed,  and  also  paid  the  mort- 
gage on  said  business  property.  On  October 
22,  1893,  said  tenants  having  refused  to  take 
said  mill  property,  Tyler  executed  a  deed  to 
said  Abigail  for  said  property,  in  which  deed 
It  was  recited  that  it  was  made  subject  to  all 
of  the  conditions  of  said  contract  between 
said  parties.  It  is  expressly  found  that  she 
accepted  this  deed  and  caused  It  to  be  re- 
corded. It  was  further  found  that  tbe  trus- 
tees of  said  first-mentioned  trust  duly  execut- 
ed and  discharged  the  same.  Appellee  was 
compelled  to  pay,  as  surety,  (1,103.50  on  said 
Cole  note,  which  payment  fully  satisfied  said 
note.  Noftzger  refused  to  act  as  trustee  un- 
der the  Tyler  contract,  and  failed,  neglected. 


and  refused  to  make  demand  of  said  Abigail 
that  she  execute  a  mortgage  as  provided  in 
said  contract.  On  or  about  December,  1893, 
subsequent  to  the  acceptance  of  said  deed  to 
the  mill  property,  appellee  "made  and  ten- 
dered a  mortgage  to  the  defendant,  and  made 
demand  for  tbe  execution  thereof,  to  secure 
the  payment  and  discharge  of  said  Cole  debt, 
so  paid  by  said  Samuel,  in  pursuance  of  said 
contract  sued  upon,  which  demand  was  re- 
fused." 

■  Tbe  eleventh  and  seventeenth  findings  of 
the  court  are  as  follows:  "(11)  That  in  the 
execution  of  said  contract  sued  on,  and  tbe 
undertaking  by  her  to  pay  the  debt  of  Jamea 
O.  Cole,  as  therein  stipulated  and  expressed, 
she  did  not  become  surety  for  the  payment  of 
said  debt,  but  the  same  was  an  original  un- 
dertaking and  promise  on  her  part  for  tbe 
purchase  money  for  said  mill  property,  and 
Is  part  of  the  consideration  for  said  contract'* 
"(17)  That  the  contract  of  June  9,  1891,  waa 
fully  read  over,  and  Its  contents  and  pro- 
visions explained,  to  the  defendants  and  each 
of  them,  at  and  before  tbe  same  was  signed, 
and  that  no  fraud  or  misrepresentation  waa 
practiced  or  made  to  induce  defendants,  or 
either  of  them,  to  sign  tbe  same." 

Tbe  conclusions  of  law  were  stated  as  fol- 
lows: -Tbe  court  therefore  concludes,  as  a 
matter  of  law  from  the  foregoing  facts,  that 
said  defendant  David  Hamilton  is  indebted 
to  said  plaintiff,  Samuel  Hamilton,  in  tbe 
sum  of  (1,103.50;  that  the  same  Is  and  ought 
to  be  declared  a  Hen  on  said  mill  property,  aa 
described  in  said  contract  of  June  9,  1891; 
and  that  In  default  of  the  payment  of  said 
sum,  said  lien  (might  to  be  foreclosed,  and  the 
said  property  ordered  Bold  to  pay  the  same." 

In  briefing  this  cause,  appellants'  counsel 
have  omitted  to  so  classify  their  points  that 
it  can  be  determined  in  each  Instance  wheth- 
er the  point  is  urged  with  reference  to  the 
validity  of  a  conclusion  of  law,  or  whether  it 
Is  presented  as  a  ground  for  a  new  trial  la 
view  of  this  we  shall,  in  the  main,  consider 
the  argument  for  a  reversal  in  the  order  of 
its  presentation  upon  the  brief. 

It  Is  strongly  urged  upon  our  consideration 
by  counsel  for  appellants  that  the  evidence 
shows  that  the  contract  of  June  9,  1891,  waa 
procured  from  said  Abigail  by  sharp  and  un- 
scrupulous practices,  if  not  by  actual  fraud; 
that  the  parties  did  not  meet  on  an  equality; 
and  that  the  contract  obtained  was  of  such 
a  harsh  and  unconscionable  character  that  a 
court  of  equity  should  refuse  to  order  It 
specifically  performed.  We  have  carefully 
rend  tbe  evidence  in  the  case,  and  have  reach- 
ed the  conclusion  that  there  was  not  such  aa 
uncontradicted  showing  as  would  warrant  us 
In  overthrowing  the  finding.  If  we  were  to 
look  only  to  the  testimony  of  appellants,  a 
pretty  strong  case  would  be  presented,  but 
both  are  disputed  upon  many  vital  points  by 
other  witnesses.  It  is  not  questioned  that 
said  David  fully  understood  tbe -character -of 
the  business  transacted  on  said  day.    If  he 
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•was  not  honestly  representing  his  wife's  In- 
terests at  that  time,  bnt  was  seeking  rather 
to  get  his  debt  paid  by  Imposing  upon  her, 
the  evidence  strongly  tends  to  show  that 
appellee  was  not  aware  of  such  unfaithful- 
ness. The  contract  was  read  over  to  her,  and 
she  had  the  opportunity  of  fully  acquainting 
herself  with  the  facts.  The  trial  court  did 
not  find  In  favor  of  said  Abigail  on  her  aver- 
ments as  to  the  circumstances  in  which  she 
was  Induced  to  execute  the  contract,  and  In 
view  of  the  testimony  we  are  bound  by  this 
result. 

It  is  argued  that  she  had  an  equity  in  said 
business  property  of  about  $4,200,  and  that 
the  transaction  she  entered  into  involved  a 
clear  sacrifice  of  her  interests.  In  determin- 
ing what  was  best  for  her  to  do  In  the  cir- 
cumstances which  the  evidence  shows  to  ex- 
ist, the  problem  was  not  altogether  clear. 
Cole  was  demanding  that  some  arrangement 
be  made  to  better  secure  his  debt,  the  mort- 
gages on  the  business  property  and  on  the 
120-acre  tract  of  land  were  due,  and  the 
mortgagees  were  seeking  payment  Assum- 
ing the  values  of  the  properties  exchanged 
to  be  as  disclosed  by  the  special  finding,  it 
appears  that  by  the  exchange  she  incurred  a 
loss  to  the  extent  of  the  debt  due  Cole,  and 
assumed  a  mortgage  debt  upon  the  mill  prop- 
erty of  $750;  but,  on  the  other  hand,  she 
was  relieved  from  the  payment  of  a  much 
larger  mortgage  on  the  business  property, 
and  procured  $1,000  to  be  applied  upon  the 
mortgage  upon  the  farm.  In  addition,  the  ar- 
rangement Involved  the  closing  up  of  the  first 
trust,  and  the  Investing  her  with  title  to  the 
remaining  farm  land,  subject  to  a  $2,000 
mortgage.  Moreover,  the  debt  to  Cole  which 
she  was  assuming  was  one  that  was  already 
hanging  over  her  husband,  so  that.  If  she  paid 
it  she  would  be  at  least  relieving  him  to 
that  extent,  a  fact  calculated  to  appeal  to  a 
wife  who  was  not  altogether  self-centered. 
There  was  oral  evidence  to  the  effect  that 
the  provision  in  said  contract  that  the  bal- 
ance of  the  proceeds  received  by  the  trus- 
tee should  be  paid  to  said  David  was  in- 
serted so  that  he  could  draw  the  money  for 
her.  The  court  below  did  not  find  upon  this 
point,  but  it  is  immaterial,  for,  as  the  les- 
sees did  not  elect  to  purchase  the  mill  prop- 
erty, and  as  said  Abigail  consequently  took 
a  deed  for  the  same,  said  provision  never  be- 
came operative. 

It  was  not  essential,  however,  to  the  en- 
forcing of  said  contract,  that  it  should  have 
appeared  that  said  Abigail  received  In  bene- 
fit to  her  estate  the  full  value  of  what  she 
surrendered.  Mere  inadequacy  of  consider- 
ation is  not  in  and  of  itself  a  sufficient  rea- 
son for  refusing  specific  performance.  Fry, 
Spec.  Per.  §8  418-426;  Pomeroy  on  Contracts, 
{  194;  Note  to  Seymour  v.  Delancey,  15  Am. 
Dec.  299;  26  Am.  &  Eng.  Ency.  of  Law,  26, 
27. 

It  cannot  be  said  that  there  was  no  con- 
sideration for  the  promise  to  pay  the  indebt- 


edness to  Cole.  The  contract  was  entire  in 
its  character,  and  the  considerations  which 
moved  to  said  Abigail  went  to  the  support 
of  the  undertaking  on  which  this  action  la 
based.  Jordon  v.  Indianapolis  Water  Co., 
159  Ind.  837,  64  N.  B.  680. 

The  promise  to  pay  said  indebtedness  was 
one  of  which  appellee  had  a  right  to  avail 
himself.  Claypool  v.  Board,  etc.,  132  Ind. 
261,  81  N.  B.  665.  No  one  could  doubt,  as  it 
seems  to  us,  that,  as  a  contract  made  for  his 
benefit,  appellee  had  a  right  to  take  advan- 
tage of  it.  The  consideration  moving  from 
Tyler  was  sufficient  to  support  the  contract. 
Even  a  mere  option,  if  founded  on .  a  valu- 
able consideration,  may  be  enforced.  26  Am. 
&  Eng.  Ency.  of  Law,  30;  South,  etc.,  R. 
Co.  v.  Highland  Ave.,  etc.,  It.  Co.,  98  Ala.  400, 
13  South.  682,  39  Am.  St  Rep.  74. 

Said  Abigail  has  no  cause  of  complaint  be- 
cause the  indebtedness  to  Cole  was  not  paid 
in  the  order  of  its  priority.  She  was  not 
a  party  to  the  deed  to  said  trustees,  and  had 
no  interest  in  the  proceeds  of  sales  made  by 
them  until  after  all  12  of  the  items  of  indebt- 
edness mentioned  In  said  Instrument  were 
paid,  so  that  the  order  of  their  payment  could 
not  concern  her. 

The  fact  that  appellants  engaged  to  exe- 
cute a  mortgage  conditioned  to  pay  the  debt 
to  Cole  did  not  make  said  Abigail  a  surety. 
Upon  a  consideration  which  moved  to  her  es- 
tate, she  undertook,  as  principal,  to  pay  such 
debt  Looking  at  the  contract  as  an  entire- 
ty, it  is  evident  that  it  was  the  purpose  of 
the  parties,  in  so  far  as  they  were  authorized 
to  bind  all  concerned,  to  cast  upon  the  prop- 
erty of  said  Abigail  the  burden  of  paying  the 
whole  debt  The  undertaking  was  original 
and  primary  in  its  character,  and  she  was  the 
principal  therein.  The  eleventh  finding,  when 
taken  in  connection  with  the  findings  as  a 
whole,  shows  that  she  was  not  a  surety. 

A  question  is  raised  by  appellants'  counsel 
as  to  the  sufficiency  of  the  demand  made  by 
appellee  for  the  execution  of  the  mortgage, 
but  the  point  made,  as  we  understand  It  goes 
only  to  the  question  as  to  the  power  of  Bald 
Abigail  to  make  the  debt  of  her  husband  a 
primary  obligation  as  to  her.  We  perceive  no 
element  of  uncertainty  in  the  contract  rela- 
tive to  the  execution  of  the  mortgage.  Tak- 
ing the  whole  contract  together,  it  must  be 
said  that  the  mortgage  was  payable  present- 
ly, and  as  appellee  became,  as  between  him 
and  said  Abigail,  a  surety,  we  think  that  the 
note  to  Cole  fixed  the  rate  of  interest  Sec- 
tion 1233,  Burns'  Ann.  St  1901.  There  hav- 
ing been  a  refusal  to  execute  a  mortgage  to 
pay  a  debt  long  overdue,  appellants  cannot 
complain  of  a  decree  charging  the  Indebted- 
ness upon  the  land  and  ordering  a  Bale  there- 
of. It  having  become  necessary  for  the  trial 
court  to  exercise  its  equitable  jurisdiction  in 
appellee's  behalf,  it  was  proper,  In  the  cir- 
cumstances, for  the  court  to  continue  its  ac- 
tive jurisdiction  until  full  justice  was  done 
between  the  parties.    Brace  v.  Doble,  3  S.  D. 
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110,  52  N.  W.  686;  Peake  v.  Young,  40  8.  a 
41, 18  S.  E.  237;  20  Ency.  PL  &  Pr.  479. 

A  question  has  been  raised  as  to  the  pro- 
priety of  finding  that  said  Abigail  was  not  a 
purchaser  for  value  of  the  land  conveyed  to 
her  In  1888.  In  the  view  we  take  of  this  case, 
It  was  immaterial  whether  she  was  a  pur- 
chaser for  value  or  not. 

We  observe  that,  in  addition  to  the  decree 
fixing  a  lien  upon  the  real  estate,  and  or- 
dering It  sold  In  case  of  nonpayment,  there 
was  also  a  personal  judgment  against  David. 
No  question  is  made  upon  this  point,  and  we 
do  not,  therefore,  determine  whether  he  was 
liable.  . 

Judgment  affirmed. 


(82  Ind.  App.  63J) 

WILKINSON  T.  VORDERMARK  et  aL 

(Appellate  Court  of  Indiana,  Division  No.  1. 
March  81,  1004.) 

ACTIONS— ABATEMENT— DEATH  —  SUBSTITUTIOH 

OF     EEPKESENTATIVES— APPEAL— DEFECT 

OF  PASTIES. 

1.  Under  Burns'  Ann.  St  1901,  {  272,  pro- 
viding that  actions  shall  not  abate  by  death,  but 
may  be  continued  by  or  against  the  successor 
in  Interest  of  the  deceased  party,  in  supplemen- 
tary proceedings  to  subject  personal  property 
fraudulently  transferred  to  the  payment  of  ali- 
mony, where  one  of  the  defendants  died,  her  per- 
sonal representatives,  and  not  her  heirs  at  law, 
should  have  been  substituted. 

2.  Under  Burns*  Rev.  St.  1901,  iS  .272,  648, 
649,  675,  providing  that  actions  do  not  abate  by 
the  death  of  a  party,  and  providing  for  the  sub- 
stitution of  the  proper  representatives  where  the 
death  of  a  party  is  suggested  on  the  record  be- 
fore trial  or  judgment,  the  substitution  of  the 
proper  representatives  should  be'  made  in  the 
trial  court,  and  not  in  the  Supreme  Court. 

3.  In  case  of  the  death  of  a  party  defendant 
it  devolves  on  the  plaintiff,  and  not  on  the  other 
defendants,  to  cause  a  substitution  of  the  prop- 
er representative. 

4.  It  is  against  the  policy  of  the  law  which 
forbids  several  appeals  in  one  cause  to  inquire 
on  appeal  whether  there  was  error  in  finding  in 
favor  of  certain  defendants,  where  the  interest 
of  a  deceased  defendant  had  not  been  adjudi- 
cated as  against  her  personal  representatives, 
and  the  substitution  of  such  representative 
would  still  have  to  be  had  in  the  lower  court, 
but  the  appeal  will  be  dismissed  for  want  of 
parties. 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty; Jos.  W.  Adair,  Judge. 

Supplementary  proceedings  by  Millie  A. 
Wilkinson  against  Henry  P.  Vordermark  and 
others.  From  a  judgment  for  certain  de- 
fendants, plaintiff  appeals.    Dismissed. 

T.  E.  Ellison  and  Ninde  Bros.,  for  appel- 
lant.   W.  Q.  Golerick,  for  appellees. 

BLACK,  J.  This  was  a  proceeding  sup- 
plementary to  execution,  brought  by  the  ap- 
pellant, Millie  A.  Wilkinson,  who  had  been 
the  wife  of  Henry  P.  Vordermark,  from 
whom  she  had  obtained  a  divorce  with  a 
judgment  for  alimony.  She  sought  to  sub- 
ject to  execution  on  this  judgment  certain 
personal  property  alleged  to  have  been  dis- 


posed of  fraudulently  by  her  late  husband. 
She  made  defendants  In  this  proceeding  the 
execution  defendant,  John  W.  Vordermark, 
the  Ft  Wayne  &  New  Haven  Turnpike  Com- 
pany, the  Tri-State  Building  &  Loan  Asso- 
ciation of  Ft  Wayne,  and  three  of  the  exe- 
cution defendant's  children,  namely,  Harry 
Vordermark,  Mary  Maud  Vordermark,  and 
Lillian  Ada  Vordermark.  The  appellant  re- 
covered Judgment  against  all  these  defend- 
ants. From  this  judgment  an  appeal  was 
taken  to  the  Supreme  Court,  and  it  appears 
from  the  judgment  on  appeal  as  shown  In 
the  record  before  us  and  in  Vordermark  v. 
Wilkinson,  147  Ind.  56,  46  N.  E.  336,  that 
the  Judgment  of  the  trial  court  was  reversed 
as  to  Harry  Vordermark  and  Mary  Maud 
Vordermark  because  of  an  error  in  overrul- 
ing their  demurrer  for  want  of  sufficient 
facts  to  the  complaint,  and,  as  a  benefit  de- 
rivable from  the  appeal  from. the  necessity 
of  the  case,  the  Judgment  so  far  as  it  In- 
cidentally affected  the  building  and  loan  as- 
sociation by  requiring  the  turning  ont  for 
sale  by  the  sheriff  of  certain  stock  of  that 
association  claimed  by  Harry  Vordermark, 
was  vacated;  and  as  to  all  the  other  defend- 
ants the  appeal  was  dismissed  because  not 
brought  in  proper  time.  This  left  the  judg- 
ment as  to  such  other  defendants  in  full 
force  and  effect  and  unappealable.  It  was 
held  by  the  Supreme  Court  that  an  interest 
In  a  certain  sum  of  money  claimed  by  Mary 
Maud  Vordermark,  and  certain  shares  of 
stock  of  the  building  and  loan  association 
and  a  certain  sum  of  money  claimed  by 
Harry  Vordermark,  constituted  the  only  prop- 
erty In  question  upon  that  appeal.  • 

The  cause  having  been  redocketed  in  the 
trial  court,  and  the  opinion  of  the  Supreme 
Court,  above  mentioned,  having  been  filed  in 
the  year  1898,  further  proceedings  were  bad 
In  that  court  As  appears  by  an  entry  of 
September  23,  1901,  the  parties  then  appear- 
ed, "and  the  death  of  Mary  Maud  Vorder- 
mark is  suggested  to  the  court";  but  It  does 
not  appear  from  the  record  that  any  person 
or  persons  were  formally  substituted  as  her 
representatives.  Afterward  the  venue  was 
changed  from  the  Allen  circuit  court  to  the 
court  below,  and  the  cause  was  there  again 
tried  by  the  court  In  November,  1901,  and 
the  court  found,  amongst  other  things,  **in 
favor  of  the  defendant  Harry  E.  Vordermark, 
the  heirs  at  law  of  Mary  Maud  Vordermark. 
who  died  during  the  pendency  of  this  action, 
intestate,  and  leaving  her  father,  Henry  P. 
Vordermark,  her  brother,  Harry  B.  Vorder- 
mark, and  her' sister,  Lillian  Ada  Vorder- 
mark, surviving  her  as  only  heirs  at  law. 
and  the  Tri-State  Building  &  Loan  Associa- 
tion. And  the  court  doth  further  find  In 
favor  of  the  plaintiff  as  against  the  defend- 
ants Henry  P.  Vordermark,  -John  W.  Vorder- 
mark, and  Lillian  Ada  Vordermark  and  Ft. 
Wayne  &  New  Haven  Turnpike  Company, 
and  that  the  Judgments  heretofore  rendered 
against  them  In  this  action  by  the  A I  lea 
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circuit  court,  of  Allen  county,  Indiana,  at  Its 
April  term,  1893,  and  each  of  them,  should 
be  preserved  and  maintained,  as  said  judg- 
ments were  by  tbe  Supreme  Court  of  Indiana 
on  appeal  therefrom  affirmed."  It  was  there- 
upon adjudged  that  "Harry  B.  Vordermark, 
the  heirs  at  law  of  Mary  Maud  Vordermark, 
and  the  Tri-State  Building  &  Loan  Associa- 
tion, and  each  of  them,  do  have  and  recover 
of  the  plaintiff  their  and  each  of  their  costs 
in  this  action  expended;  and  it  is  further 
decreed  and  adjudged  by  the  court  that  the 
plaintiff  do  have  and  recover  of  the  defend- 
ants Henry  P.  Vordermark,  John  W.  Vorder- 
mark, Lillian  Ada  Vordermark,  and  the  Ft 
Wayne  &  New  Haven  Turnpike  Company 
the  relief-  granted  her  in  and  by  the  judg- 
ments so  rendered  in  her  favor  or  against 
them  in  the  said  Allen  circuit  court,  which 
appears  elsewhere  in  the  record  of  this  ac- 
tion, and  which  judgments  were  affirmed  by 
the  Supreme  Court  of  Indiana,  and  her  costs 
in  this  action  by  her  expended,  so  far  as  tbe 
same  relate  to  said  defendants." 

Tbe  appellant's  motion  for  a  new  trial, 
stating  as  grounds  therefor  that  the  finding 
against  her  was  not  sustained  by  the  evi- 
dence, and  that  it  was  contrary  to  law,  was 
overruled;  and  this  ruling  is  alone  assigned 
as  error.  In  the  assignment  the  plaintiff 
Millie  A.  Wilkinson  is  named  as  the  appel- 
lant and  all  the  defendants,  as  named  in 
the  Introductory  part  of  this  opinion,  were 
named  as  the  appellees,  all,  including  Mary 
Maud  Vordermark,  in  their  individual  char- 
acters, and  no  person  in  any  representative 
capacity.  The  appellant  by  her  appeal, 
seeks  the  reversal  of  the  judgment  against 
her  in  favor  of  Harry  Vordermark,  the  heirs 
at  law  of  Mary  Maud  Vordermark,  and  the 
Tri-State  Building  &  Loan  Association.  It 
appears  from  the  record  that  Mary  Maud 
Vordermark  died  while  the  cause  was  pend- 
ing in  the  Allen  circuit  court  No  repre- 
sentative was  substituted  for  her  formally, 
but  tbe  court  below  in  its  finding  and  Judg- 
ment treating  the  cause  of  action  as  sur- 
viving against  her  heirs  at  law,  found  and 
adjudged  In  their  favor  against  the  appel- 
lant She  could  not  be  a  party  to  the  appeal. 
Having  died  before  finding  and  Judgment 
the  action  did  not  thereby  abate,  but  the 
action  might  have  been  allowed  by  the  Allen 
circuit  court  or  by  tbe  court  below  on  motion 
or  supplemental  complaint,  to  be  continued 
against  her  proper  representative.  Section 
272,  Burns'  Ann.  St  1901.  As  the  proceed- 
ing related  solely  to  personal  property,  her 
personal  representative,  and  not  her  heirs  at 
law,  should  have  been  substituted  for  her 
before  judgment  Since  the  cause  has  been 
in  this  court  the  appellant  filed  her  motion 
here  that  Henry  P,  Vordermark,  Harry  Vor- 
dermark, and  Lillian  Ada  Vordermark  be 
substituted  as  appellees  to  answer  as  to  the 
Interest  of  Mary  Maud  Vordermark,  deceas- 


ed, supporting  the  motion  by  an  affidavit  of 
an  attorney  for  the  appellant  stating  that 
Mary  Maud  Vordermark  "one  of  the  appel- 
lees in  said  cause,  died  prior  to  this  appeal, 
leaving  surviving  her  as  her  sole  heirs  at 
law  her  father,  Henry  P.  Vordermark,  her 
brother,  Harry  Vordermark,  and  her  sister, 
Lillian  Ada  Vordermark,  all  of  whom  were 
parties  defendant  in  said  suit  and  are  ap- 
pellees In  this  appeal."  This  motion  was 
overruled  at  the  time  of  Its  presentation, 
very  properly;  for  the  record  shows  that  her 
decease  was  suggested  before  trial  or  Judg- 
ment, and  the  statutes  contemplated  substi- 
tution of  the  proper  representative  in  the 
trial  court,  and  not  in  this  court,  In  such 
case.  Sections  272,  648,  649,  670,  Burns' 
Ann.  St  1901.  And,  furthermore.  If  it  were 
a  proper  case  for  substitution  of  a  representa- 
tive, the  personal  representative,  and  not  the 
heirs  at  law,  of  the  deceased  party,  would 
be  the  proper  representative.  It  devolved 
upon  the  appellant  the  plaintiff,  to  cause 
the  substitution  of  a  proper  representative 
for  tbe  deceased  defendant  and  not  upon 
any  of  tbe  other  defendants.  There  was  no 
cause  of  action  against  the  heirs  at  law  of 
tbe  deceased  party  defendant  on  trial,  and 
the  appellant  could  not  have  been  entitled 
to  a  finding  against  them  in  such  capacity. 
Without  herself  causing  the  substitution  of 
a  proper  representative,  she  suffered  judg- 
ment to  be  taken  against  her  in  favor  of  the 
heirs  at  law  of  the  deceased  defendant  mak- 
ing no  objection  to  the  substitution,  and  then 
named  tbe  deceased  defendant  as  an  appel- 
lee; and  the  heirs  at  law  as  such,  in  whose 
favor  the  court  found,  are  not  parties  here. 

If  it  may  be  said  that  there  has  been  no 
adjudication  upon  the  interest  of  the  de- 
ceased defendant  as  against  her  personal  rep- 
resentative, and  that  the  substitution  of  such 
representative  may  still  be  made  in  the  court 
below,  it  would  be  against  the  policy  of  the 
law  forbidding  several  appeals  in  one  cause 
to  proceed  to  inquire  whether  or  not  there 
was  error  in  finding  in  favor  of  the  other 
defendants  who  recovered  against  tbe  appel- 
lant 

The  interest  of  the  deceased  defendant  la 
not  represented  in  this  court  She  cannot 
be  made  a  party,  being  deceased,  and  no 
representative  of  the  decedent  is  a  party. 
A  portion  of  the  persons  in  whose  favor  the 
judgment  appealed  from  was  rendered  are 
not  before  us.  The  want  of  proper  parties 
is  attributable  to  the  appellant  alone.  We 
cannot  either  reverse  or  affirm  the  judgment 
rendered  by  the  trial  court  as  a  whole  or  in 
part  in  the  condition  of  the  cause  as  pre- 
sented to  us.  See  Vordermark  v.  Wilkinson, 
142  Ind.  142,  39  N.  E.  441;  Lawson  v.  New- 
comb,  12  Ind.  439;  Clodfelter  v.  Halett  92 
Ind.  426;  Holland  v.  Holland,  1S1  Ind.  196, 
30  N.  B.  1075;  Bwbank's  Man.  H  148,  150. 

Appeal  dismissed. 
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WALKER  t.  SAWYER'S  ESTATE* 

(Appellate  Court  of  Indiana,   Division   No.  2. 
March  30,  1004.) 

CONTRACTS  —  RECOVERY   ON— CONDITIONS   PRE- 
CEDENT—PBOPOBTIORATK  PAYMENT— DE- 
MAND—NECESSITT— PLEADING. 

1.  To  entitle  one  to  recover  on  a  contract,  hla 
complaint  must  show  compliance  on  bis  part 
with  the  terms  thereof. 

2.  Where  an  agreement  recited  the  payment 
by  A.  of  $1,183.64  in  the  purchase  of  a  lot,  and 
also  the  fact  that  further  expenditures  would 
be  necessary  to  perfect  title,  and  that  B.  had 
rendered  certain  services,  and  should  be  com- 
pensated by  a  conveyance  of  title  to  an  undivid- 
ed one-half  of  the  premises,  on  payment  by  him 
within  a  year  of  one-half  the  expenses  incurred 
by  Aj  in  perfecting  title,  the  payment  by  B., 
within  the  year,  of  one-half  of  $1,183.64,  was  a 
condition  precedent  to  his  receiving  the  stipu- 
lated compensation ;  and  his  duty  to  pay  the 
same  was  not  conditional  on  any  demand  by  A. 
for  payment,  irrespective  of  whether  such  de- 
mand or  a  statement  of  indebtedness  was  neces- 
sary to  obligate  B.  to  tender  and  pay  his  pro- 
portion of  the  subsequent  expenses,  the  amount 
of  which  was  unliquidated. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; H.  a  Allen,  Judge. 

•  Proceedings  on  a  claim  by  Ivan  M.  Walk- 
er against  the  estate  of  J.'  Warren  Sawyer, 
deceased,  and  against  Sara  R.  Sawyfer,  ad- 
ministratrix. From  a  judgment  for  defend- 
ant, claimant  appeals.     Affirmed. 

Chambers,  Pickens  &  Moores,  for  appel- 
lant 

COMSTOCK,  J.  Appellant  filed  his  claim 
against  the  estate  of  J.  Warren  Sawyer,  de- 
ceased, and  against  Sara-  B.  Sawyer,  admin- 
istratrix of  said  estate.  In  the  circuit  court, 
based  upon  the  following  contract: 

"This  memorandum  witnesseth:  That  3. 
Warren  Sawyer  has  this  day  purchased  the 
interest  of  James  Murphy  of  Philadelphia, 
Pa.,  in  and  to  lot  number  twenty  (20)  in 
square  number  two  (2)  in  North  Park  Addi- 
tion to  Indianapolis,  together  with  certain 
tax  liens  held  by  others,  the  total  amount 
paid  therefore  by  said  Sawyer  to  this  date 
being  Eleven  Hundred  and  Eighty-three  and 
•Vioo  dollars  (l,183»«/ioo)  and  that  the  said 
Sawyer  is  now  proceeding  to  take  other  steps 
for  the  perfecting  of  the  title  to  said  lot  in 
him  which  will  involve  the  payment  by  him 
of  additional  sums,  costs  and  expenses. 

"That  Ivan  N.  Walker,  negotiated  said 
purchase  for  the  said  Sawyer  and  is  to  be 
compensated  therefor  upon  the  following 
terms  and  conditions,  and  not  otherwise,  to 
wit: 

"The  said  Walker  shall  within  one  year 
from  this  date  pay  the  said  Sawyer,  one- 
half  the  sums,  costs  and  expense  which  may 
hereafter  be  paid  by  said  Sawyer  in  perfect- 
ing the  title  to  said  lot,  with  ten  per  cent 
Interest  on  one-half  of  all  sums  so  paid  by 

1  Z.  dee  Couiracu,  vol.  U,  Cent.  Dig.  |  1W4.-      " 
•Rehearing   denied.     Transfer   to   Supreme   Court 
denied. 


said  Sawyer  from  the  date  of  such  payments 
by  Sawyer,  to  date  of  payment  to  him  by 
Walker,  and  upon  such  payment  by  said 
Walker  within  said  period,  said  Sawyer  shall 
convey,  assign  and  transfer  to  said  Walker 
an  undivided  one-half  of  his  title  and  inter- 
est in  and  to  said  lot  and  thereupon  said 
parties  shall  be  the  tenants  In  common  of 
all  the  title  and  Interest  acquired  In  said  lot 

"If  said  Walker  shall  not  make  the  pay- 
ments within  the  period  named,  time  being 
of  the  essence  of  this  contract  he  shall  re- 
ceive no  compensation  for  his  said  services, 
and  shall  have  no  right  to  acquire  any  tltl* 
or  interest  in  or  title  to  said  lot 

"In  consideration  of  the  agreements  here- 
in contained  upon  the  part  of  said  Sawyer, 
the  said  Walker  agrees  that  if  the  said  Saw- 
yer when  he  sells  said  lot  or  his  interest 
therein  shall  fail  to  realize  a  sum  sufficient 
to  reimburse  him  for  all  sums  invested  in 
said  lot  with  interest  then  said  Walker 
shall  pay  to  said  Sawyer  one-half  of  the  loss 
sustained  by  said  Sawyer,  1.  e.,  one-half  of 
the  sum  necessary  to  be  added  to  proceeds 
of  the  sale  to  equal  the  investment  in  said 
lot  and  Interest 

"Witness  our  hands  this  13th  day  of  May 
1801,  in  duplicate.  J.  Warren  Sawyer.  Ivan 
N.  Walker." 

The  complaint  sets  out  the  contract  aa 
above,  and  avers  that  said  contract  related 
to  the  purchase  and  sale  of  lot  20  in  square 
2  in  North  Park  Addition  to  the  city  of  In- 
dianapolis, for  which  Sawyer  had  paid  thai 
price  of  $1,183.64;  that  by  the  terms  of  this 
contract  Sawyer  was  to  make  further  pay- 
ments in  perfecting  the  title  to  said  lot;  that 
of  the  exact  amount  of  this  payment  which 
appellant  was*  to  repay,  the  said  Sawyer  nev- 
er advised  claimant;  that  the  claimant  in- 
curred certain  expenses  in  connection  with 
the  Improvement  of  the  said  property, 
amounting  to  about  $40;  that,  because  the 
property  was  advancing  rapidly  In  value,  It 
was  deemed  best  between  the  appellant  and 
the  said  decedent  that  no  sale  should  be 
made  during  the  year  provided  for  in  the 
contract;  that  said  property  was  held  by 
the  said  Sawyer  until  May  15,  1897,  when 
Sawyer  sold  it  for  $5,333.  The  claim  goes 
on  to  allege  the  full  performance  by  the 
claimant  of  all  the  conditions  of  the  contract 
required  of  him,  and  his  willingness  and 
readiness  at  all  times  to  pay  the  said  Saw- 
yer, on  demand,  the  amount  of  moneys  due 
under  said  contract  which  amount  claimant 
has  never  paid,  because  not  advised  by  the 
said  Sawyer.  Under  the  contract  and  alle- 
gations of  the  complaint  it  is  alleged  that 
the  appellant  is  entitled  to  one-half  of  tb* 
profit  derived  from  the  sale  of  the  lot  after 
deducting  the  purchase  price  and  expenses 
advanced  by  the  decedent,  to  which  should 
be  added  the  amount  paid  by  the  claimant 
for  Improvements.  Appellee  demurred  to 
the  claim  upon  the  ground  that  the  same 
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did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sus- 
tained. Appellant  excepted,  and  refused  to 
amend,  and  the  court  rendered  judgment 
against  appellant  In  favor  of  appellee. 

The  only  question  presented  by  the  appeal 
is  the  sufficiency  of  the  complaint.  To  en- 
title appellant  to  recover,  the  compliance 
with  the  terms  of  the  contract  by  him  should 
appear  from  the  averments  of  the  complaint. 
The  averments  show  that  he  "was  ready 
and  willing  at  all  times  to  pay  to  said  Saw- 
yer, on  demand,  the  amount  of  money  due 
from  him  for  the  original  price  and  any  sum 
for  costs,  expenses  or  taxes  that  may  have 
been  paid  by  said  Sawyer,  but  the  said  Saw- 
yer never  advised  him  of  the  amount  so 
due."  It  is  claimed  by  appellant  that  the 
contract  imposed  no  obligation  upon  him  to 
tender  Sawyer  reimbursement  for  money  ex- 
pended until  Sawyer  should  submit  an  ac- 
count of  the  same,  and  make  demand  for 
such  reimbursement— in  other  words,  that  a 
party  is  not  liable  to  make  a  tender  until 
the  person  to  whom  the  tender  is  due  shall 
advise  him  of  the  amount  he  must  tender. 
If  this  proposition  is  true  as  to  an  unliqui- 
dated debt,  where  a  question  of  forfeiture 
arises,  it  is  not  applicable  to  the  facts  be- 
fore us.  The  contract  recites  that  Sawyer 
had  at  the  date  of  the  contract  (May  13, 
1891)  expended  on  the  purchase  $1,183.64. 
The  amount  was  definite  and  certain.  It 
was  not  exclusively  in  the  knowledge  of  the 
decedent  As  to  It,  no  demand  or  statement 
was  necessary  for  Its  payment  within  the 
year  appellant  obligated  himself.  This  pay- 
ment, whatever  view  may  be  taken  of  .his 
failure  to  pay  the  obligations  which  may 
have  arisen  under  the  contract,  was  the 
condition  precedent  to  his  receiving  compen- 
sation for  his  services  In  negotiating  the  pur- 
chase of  the  lot,  and  of  his  right  to  acquire 
any  title  or  interest  therein.  The  payment 
of  the  sum  was  not  dependent  on  .the  per- 
formance of  a  condition  by  tbe  decedent 
which  by  its  terms  might  not  be  performed 
until  after  the  date  at  which  the  money  was 
to  be  paid.  Front  St.,  etc.,  Co.  v.  Butler,  50 
Cal.  574,  cited  by  appellant,  is  not  applica- 
ble. Appellant  cites  cases  to  the  effect  that 
the  law  will  not  require  a  party  to  perform 
an  Impossibility,  nor  declare  a  forfeiture  for 
a  breach  of  a  condition  precedent,  at  the  be- 
hest of  another,  who  by  his  act  has  rendered 
the  performance  of  the  condition  precedent 
Impossible.  The  deceased  is  charged  with 
no  act  hindering  the  payment  of  the  agreed 
purchase  price,  or  in  any  manner  causing 
delay  In  Its  payment.  By  a  contract  which 
the  parties  were  competent  to  make,  appel- 
lant's right  to  acquire  any  title  or  interest 
to  said  lot  was  limited  to  a  certain  time  with- 
in which  he  was  to  do  certain  things,  failing 
In  which,  he  forfeited  all  that  he  contracted 
for. 

It  Is  alleged  in  the  complaint  that  appel- 
lant expended  $40  on  the  Improvement  of 


said  lot.    Upon  proper  showing,  such  item 
might  be  made  the  basis  of  a  claim  against 
the  estate.    Such  claim  is  not  made  In  tbe 
complaint  under  consideration. 
Judgment  affirmed.    . 


(32  lad.  A.  628) 

JOHNSON  v.  STALBY  et  aL 

(Appellate  Court  of  Indiana,   Division  No.  2. 

March  30,  1904.) 

CONTRACTS— CONSIDERATION— ACCEPTANCE  BT 
MINOR  —  PRESUMPTIONS  —  IMPLICATIONS  0V 
REASONABLENESS  —  PLEAS  IN  ABATEMENT  — 
WAIVER— APPEAL— BILLS  OF  EXCEPTIONS. 

1.  A  plea  in  abatement  setting  up  nonresi- 
dence  and  service  outside  of  the  state  was  prop- 
erly overruled  when  filed  after  a  demurrer  for 
want  of  facts,  and  a  second  demurrer  for  lack 
of  jurisdiction  and  misjoinder  of  causes  of  ac- 
tion. 

2.  It  is  not  the  office  of  a  bill  of  exceptions 
to  supply  that  which  is  essential  to  the  validity 
of  a  judgment. 

3.  When  other  order-book  entries  made  by  the 
clerk  are  in  conflict  with  the  bill  of  exceptions, 
the  latter  will  control. 

4.  A  promise  to  refrain  from  instituting  suit 
to  have  the  promisor's  grandmother  declared  of 
unsound  mind  is  sufficient  consideration  for  a 
contract  by  which  a  recent  purchaser  of  prop- 
erty from  the  grandmother  agrees  to  pay  the 
promisor  a  sum  of  money. 

5.  Acceptance  of  a  contract  made  by  a  third 
person  for  the  benefit  of  a  minor  is  presumed 
from  its  beneficial  character. 

6.  Where  an  agreement  for  the  sale  of  land  to 
pa;  a  debt  fixes  no  time  within  which  the  sale 
should  be  made,  or  the  price  at  which  the  prop- 
erty should  be  sold,  the  law  implies  that  it  will 
be  sold  within  a  reasonable  time,  and  that  the 
price  and  terms  will  also  be  reasonable. 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; B.  W.  Felt,  Judge. 

Action  by  Gertie  O.  Staley  and  others 
against  Thomas  V.  Johnson.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

H.  L.  Hutson,  for  appellant  Marsh  & 
Cook,  for  appellees. 

ROBY,  J.  This  action  was  begun  June  6, 
1897.  The  third  paragraph  of  the  complaint 
upon  which  tbe  judgment  rests,  was  filed 
June  14,  1901.  Appellant  thereupon  secured 
a  continuance  until  the  following  term,  and 
had  judgment  for  the  costs  thereof.  He  sub- 
sequently demurred  for  want  of  facts,  and 
later  filed  a  second  demurrer  for  want  of 
facts,  lack  of  jurisdiction  both  of  person  and 
subject-matter,  and  misjoinder  of  causes. 
Thereafter  he  filed  a  plea  in  abatement  set- 
ting up  that  the  only  service  of  process  had 
upon  him  was  made  outside  of  the  state,  and 
that  he  is  a  resident  of  Ohio.  On  motion  the 
plea  was  stricken  out  There  was  no  error 
therein.  Bel  River  R.  Co.  v.  State,  155  Ind. 
439,  57  N.  B.  383. 

The  court,  at  the  request  of  the  parties, 
made  a  special  finding  of  facts,  and  stated 
conclusions  of  law,  following  which  the  order- 
book  entry  Is:  "Thereupon  the  defendant  ob- 
jects and  excepts  separately  to  each  finding 
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of  fact  and  to  the  conclusions  of  law  aa  stat- 
ed by  the  court."  A  bill  of  exceptions  sub- 
sequently filed  contains  the  following  state- 
ment: "The  court  thereupon  stated  and  filed 
Its  conclusions  of  law  upon  the  facts  found, 
to  which  conclusions  of  law  the  defendant 
then  and  there  at  the  time  excepted."  Ap- 
pellees Insist  that  the  statement  of  the  bill 
cannot  be  considered.  It  Is  not  the  office  of 
a  bill  of  exceptions  to  supply  that  which  Is 
essential  to  the  validity  of  the  Judgment 
Bowen  t.  State,  108  Ind.  411,  0  N.  E.  378; 
Gray  v.  Singer,  137  Ind.  257,  36  N.  E.  209, 
1100.  These  authorities  are  not  in  point,  for 
the  reason  that  the  exception,  or  its  form,  is 
not  essential  to  a  valid  Judgment  When  oth- 
er order-book  entries  made  by  the  clerk  are 
In  conflict  with  the  bill  of  exceptions,  the  lat- 
ter will  control  Alley  v.  State,  76  Ind.  94, 
95;  Ry.  Co.  v.  Adams,  112  Ind.  302,  303,  14 
N.  E.  80;   Ewbank's  Man'l,  8  34,  p.  47. 

The  finding  Is  to  the  effect  that  on  Decem- 
ber 4,  1896,  Hannah  Johnson  was  the  owner 
of  80  acres  of  land  in  Hancock  county,  worth 
$45  per  acre.  Gertie  and  Bessie  Staley  are 
the  minor  children  of  Robert  L.  Staley. 
Their  mother,  whose  only  children  they  were, 
died  intestate  In  1894,  and  was  the  daughter 
of  Hannah  Johnson.  The  Staleys  lived  on 
the  land,  Hannah  living  with  them  for  12 
years,  and  until  August,  1896,  when  she 
went  to  Ohio  to  visit  her  son,  the  appellant, 
intending  at  the  time  to  return  in  a  few 
weeks.  On  December  4,  1896,  she  convey- 
ed said  land,  which  constituted  her  entire 
estate,  to  appellant,  In  consideration  of  $100, 
and  his  agreement  to  maintain  her  for 
life;  said  deed  being  recorded  four  days  aft- 
er Its  execution.  Later,  In  December,  a 
neighbor  of  Robert  L.  Staley  went  to  Ohio 
to  see  Mrs.  Johnson,  and  to  learn  the  cir- 
cumstances under  which  the  conveyance  was 
made,  her  mental  condition,  and  intention 
with  regard  to  appellees.  Appellant  refused 
to  permit  ber  to  talk  with  the  neighbor, 
except  in  his  own  presence;  and,  under  bis 
influence,  said  Hannah  declined  to  return  to 
Hancock  county,  but  declared  ber  Intention 
that  the  granddaughters,  who,  with  appellant, 
are  her  only  heirs,  should  have  their  inherit- 
ance out  of  her  estate,  which  was  In  fact  her 
Intention.  Said  Hannah,  when  she  visited 
appellant,  was  past  73  years  old,  could  not 
write  her  name,  and  was  susceptible  to  his 
Influence  and  control.  In  January,  1897,  a 
suit  was  commenced  In  the  Hancock  circuit 
court,  at  the  instance  of  Robert  L.  Staley,  to 
declare  said  Hannah  of  unsound  mind.  It 
was  subsequently  dismissed  on  account  of  the 
claim  that  she  was  then  a  citizen  of  Ohio. 
A  few  days  prior  to  March  15,  1897,  said 
Robert  L.  sent  an  attorney  to  Ohio  to  obtain 
evidence  upon  which  to  institute  an  action 
against  defendant  or  to  make  a  compromise, 
If  possible,  that  would  enable  his  children  to 
receive  a  part  of  their  grandmother's  estate. 
Said  attorney  informed  appellant  that  unless 
>e  paid  to  appellees  $1,000,  as  their  share  In 


said  estate,  they  would  at  once  commence  suit 
to  set  aside  said  deed  on  the  ground  of  un- 
due influence  of  appellant  over  said  Hannah, 
and  of  her  unsoundness  of  mind.  Said  attor- 
ney told  appellant  that  he  could  sell  said  land 
for  $60  per  acre.  In  order  to  prevent  such, 
suit  and  In  order  to  compromise  plaintiffs 
claim,  and  in  consideration  that  said  legal 
proceedings  should  not  be  Instituted,  and  that 
said  conveyance  might  not  be  set  aside  or  de- 
clared Invalid  for  said  reasons  or  for  aSy 
other  reasons,  appellant  executed  a  written 
Instrument  by  which  he  promised  to  pay  ap- 
pellees $1,000,  and  directed  said  attorney  to 
sell  said  real  estate;  the  Instrument  as  exe- 
cuted, being  In  terms  as  follows:  "Deerfleld, 
Ohio,  March  15th,  1897.  This  is  to  certify 
that  I,  Thomas  V.  Johnson,  of  Deerfleld,  Ohio, 
have  this  day  placed  in  the  hands  of  Albert 
W.  Hammer,  the  following  real  estate,  to  wit: 
[describing  it]  The  conditions  of  the  agree- 
ment are  such  that  the  said  Albert  W.  Ham- 
mer Is  to  sell  the  above-described  real  estate 
at  such  price  and  on  such  terms  as  I  may 
direct  and  I  further  agree  to  pay  or  direct  the 
said  A.  W.  Hammer  to  pay,  out  of  the  money 
received  for  the  above  real  estate,  the  sum  of 
one  thousand  ($1,000.00)  td  the  guardian  of 
Gertie  O.  and  Bessie  J.  Staley,  of  Warrington, 
Ind.  Thomas  V.  Johnson."  Said  Robert  L. 
acted  upon  Buch  settlement  said  proceedings 
were  not  Instituted  as  otherwise  intended,  and 
said  contract  remains  In  full  force  and  effect 
Said  minors  never  had  possession  of  said  in- 
strument or  did  any  affirmative  act  to  indi- 
cate an  acceptance  thereof.  The  settlement 
was  accepted  and  approved  by  the  father,  and 
was  beneficial  to  his  daughters.  No  sale  of 
said  real  estate  was  made.  An  offer  of  $45 
per  acre  was  refused  by  appellant  In  De- 
cember, 1897,  appellant  notified  Hammer  that 
he  did  not  recognize  the  right  of  the  latter 
to  procure  a  purchaser  under  such  contract 
Appellant  is  still  the  owner  of  the  real  estate, 
has  refused  to  pay  said  $1,000,  and  denies 
liability  therefor.  The  conclusion  of  law  was 
that  the  plaintiff  was  entitled  to  recover 
$1,000,  with  Interest 

The  granddaughters  had  no  property  right 
In  the  possessions  of  their  grandmother.  So 
far  as  they  were  concerned,  she  could  sell  or 
give  her  land  away  at  her  pleasure.  They 
could  not  maintain  an  action  against  her  or 
against  appellant  on  account  of  such  disposi- 
tion. A  suit  to  have  a  guardian  appointed,  In 
order  that  her  estate  might  be  preserved  for 
her  own  use  and  benefit  might  have  been 
instituted.  An  agreement  not  to  sue  is  a  good 
consideration,  generally  speaking.  Doan  v. 
Dow,  8  Ind.  App.  324,  327,  85  N.  B.  709; 
Ditmar  v.  West  7  Ind.  App.  637,  35  N.  B, 
47;  Purvlance  v.  Purvlance,  14  Ind.  App. 
'  273,  42  N.  E.  364.  By  refraining  from  caus- 
ing the  Institution  of  an  action  to  declare  the 
grandmother  of  unsound  mind,  appellees  suf- 
fered no  direct  pecuniary  loss,  but  appellant 
manifestly  received  a  direct  and  Immediate 
pecuniary  benefit;  he  holding  a  deed  for  land 
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recently  conveyed  by  her  to  him.  It  was  com- 
petent for  him  to  buy  his  peace,  and,  having 
received  all  the  consideration  for  which  he 
had  contracted,  there  is  do  reason  why  he 
should  be  relieved  from  payment  of  the  price. 
Acceptance  of  a  contract  made  by  a  third  per- 
son for  the  benefit  of  a  minor  is  presumed 
from  Its  beneficial  character.  Goelz  v.  Peo- 
ple's Savings  Bank  (Nov.  term,  1903)  67  N. 
E.  232;  Copeland  v.  Summers,  138  Ind.  219, 
223,  85  N.  E.  514,  37  N.  E.  971. 

The  agreement  fixed  no  time  within  which 
the  sale  of  said  real  estate  should  be  made  by 
Hammer.  The  law  Implies,  therefore,  a  rea- 
sonable time.  It  is  not  claimed  that  the  un- 
dertaking on  appellant's  part  Was  repudiated 
because  of  a  failure  to  sell  within  a  reason- 
able time.  The  contract  fixes  no  price  at 
which  the  land  should  be  sold.  The  price  and 
terms  to  be  fixed  by  appellant  would  there- 
fore also  be  required  to  be  reasonable.  It  ap- 
pears that  an  offer  of  what  the  land  was 
worth  was  made  and  refused.  No  question 
of  the  contract  having  been  procured  by 
fraud  Is  presented  by  the  findings. 

The  court  did  not  err  in  its  conclusions  of 
law.  Other  questions  argued  are  not  pre- 
sented by  the  record,  and  are  not,  therefore, 
considered. 

Judgment  affirmed. 


(S3  Ind.  App.  366) 

STAUFFBR  et  al.  ?.  CINCINNATI,  R.  ft  M. 
R.  CO.* 

(Appellate  Court  of  Indiana,  Division  No.  1. 
March  29,  1904.) 

mirarr  domain  —  condemnation  PROCEED- 
INGS —  DAMAGES— APPRAISEMENT— WHAT  IN- 
CLUDED—BUILDINGS— ADJUDICATION  OT  AP- 
PRAISERS —  CONCLUSIVENESS— ESTOPPEL— AC- 
CEPTANCE OP  AWARD — INJUNCTION— GROUND* 
—PLEADING — WRITTEN   INSTRUMENTS. 

1.  Burns'  Ann.  St.  1901,  8  365,  providing  that 
where  a  plea  is  founded  on  a  written  instru- 
ment the  original  or  a  copy  most  be  filed  with 
the  pleading,  does  not  require  a  railroad,  when 
suing  to  enjoin  the  removal  of  buildings  from  a 
■trip  of  land  acquired  for  a  right  of  way  by  con- 
demnation proceedings,  to  set  out  in,  or  file 
with,  the  complaint  the  instrument  of  appro- 
priation, as  the  action  is  not  based  on  It. 

2.  To  authorize  an  injunction,  the  violation  of 
plaintiff's  rights  must  be  of  such  a  nature  as  is, 
or  will  be,  attended  with  substantial  or  se- 
rious damage. 

3.  That  a  complete  remedy  at  law  exists  does 
not  prevent  the  granting  of  an  injunction,  but 
to  accomplish  such  result  the  remedy  must  be 
plain  and  adequate,  and  as  practical  to  the  ends 
of  justice  as  the  remedy  in  equity. 

4.  Under  Burns'  Ann.  St.  1901,  f  5160  et  seq., 
providing  that  railroads  appropriating  land  shall 
deposit  with  the  clerk  of  court  a  description  of 
the  rights  and  interests  to  be  appropriated,  and 
that  such  land,  rights,  and  interest  shall  belong 
to  the  company  on  making  payment,  and  fur- 
ther providing  that  appraisers  shall  consider 
the  injuries  sustained  by  the  owner,  and  return 
their  assessment  of  damages  to  the  clerk,  set- 
ting forth  the  value  of,  or  injury  to,  the  prop- 
erty, the  appraisers  should  value  the  land  taken 
with  the  buildings  on  it.  and  it  will  be  presum- 

^  3.  See  Injunction,  vol.  27.  Cent.  uw.  >  .». 


•Rehearing   denied.     Transfer   to   Suprem*   Court 


ed  that  the  buildings  are  included  in  the  award. 

5.  The  award  by  appraisers  in  condemnation 
proceedings  is  an  adjudication  of  damages  by  a 
competent  tribunal,  and  at  the  expiration  of  the 
time  allowed  for  appeal  it  is,  to  an  extent  at 
least,  in  the  nature  of  a  judgment. 

6.  Where  a  property  owner  accepts  and  re- 
tains the  damages  assessed  in  condemnation  pro- 
ceedings, he  cannot  claim  greater  damages,  ei- 
ther in  a  direct  appeal  or  in  a  collateral  action. 

7.  Where  a  railroad  is  entitled  to  the  posses- 
sion of  land  through  condemnation  proceedings, 
the  facts,  if  true,  that  it  only  acquired  an  ease- 
ment therein,  and  that  the  dwelling  house  of  a 
property  owner  did  not  pass  to  the  railroad  in 
the  condemnation  proceedings,  but  remained  the 
property  of  the  former  owner,  and  that  the  ap- 
praisers made  their  award,  without  reference  to 
the  value  of  the  building,  on  the  theory  that  it 
did  not  pass  to  the  railroad,  do  not  give  the  for- 
mer property  owner  a  right  to  go  on  the  land 
and  remove  the  building. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; J.  C.  Nye,  Judge. 

Action  by  the  Cincinnati,  Richmond  ft 
Muncie  Railroad  Company  against  John 
Stauffer  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Transferred 
from  the  Supreme  Court  under  Act  March  12, 
1901  (Acts  1901,  p.  667,  c.  247,  I  10).  Af- 
firmed. 

Geo.  Buraon  and  William  Spangler,  for  ap- 
pellants. F.  L.  Dukes,  S.  Bybee,  and  Rob- 
bins  ft  Starr,  for  appellee. 

ROBINSON,  J.  Appellee  sued  to  enjoin  ap- 
pellants from  removing  certain  buildings  from 
a  strip  of  land  It  had  acquired  for  a  right  of 
way  by  condemnation  proceedings.  The  com- 
plaint shows  that  the  appraisers  awarded  ap- 
pellants $2,980,  which  sum  was  paid  into  the 
clerk's  office  and  was  paid  to  and  accepted 
by  appellants  on  the  same  day.  It  is  also 
averred  that  on  the  premises  are  located,  at 
the  present  time,  certain  buildings,  which  ap- 
pellants are  attempting  to  remove,  and  there- 
by irreparably  damaging  appellee. 

As  the  action  is  not  based  upon  the  instru- 
ment of  appropriation,  it  was  not  necessary 
to  set  it  out  in  the  complaint  or  to  file  it  as 
an  exhibit  It  is  only  where  the  action  la 
founded  on  a  written  instrument  that  the 
original,  or  a  copy,  must  be  filed  with  the 
pleading.    Burns'  Ann.  St  1901,  {  365. 

It  is  a  general  rule  that  to  authorize  a 
court  of  equity  to  Interfere  by  Injunction, 
there  must  be  something  more  than  a  mere 
violation  of  a  plaintiffs  rights;  it  must  appear 
that  this  violation  is  of  such  a  nature  as  is, 
or  will  be,  attended  with  substantial  or  seri- 
ous damages.  But  it  is  not  enough  that  there 
is  a  complete  remedy  at  law.  "If  the  remedy 
at  law,"  said  the  court  in  Watson  v.  Suther- 
land, 6  Wall.  74,  18  L.  Ed.  580,  "is  sufficient 
equity  cannot  give  relief,  but  it  is  not  enough 
that  there  is  a  remedy  at  law;  it  must  be 
plain  and  adequate,  or,  in  other  words,  as 
practical  and  efficient  to  the  ends  of  justice, 
and  its  proper  administration,  as  the  remedy 
in  equity."  Boyce  v.  Grundy,  8  Pet  210,  7 
I..  Ed.  655;  English  v.  Smock,  34  Ind.  115, 
7  Am.  Rep.  215;    Clark  v.  Jeffersonvllle  B. 
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Co.,  44  Ind.  248;  Thatcher  v.  Humble,  67  Ind. 
444;  FItzmaurice  v.  Mosier,  116  Ind.  363,  16 
N.  E.  175,  19  N.  E.  180,  9  Am.  St  Sep.  854; 
McAfee  v.  Reynolds,  130  Ind.  33,  28  N.  E.  423, 
18  L.  R.  A  211,  30  Am.  St  Rep.  194;  Town  of 
Wlnamac  v.  Huddleston,  132  Ind.  217,  31  N. 
B.  561;  Alexander  v.  Johnson,  144  Ind.  82, 
41  N.  B.  811;  Bishop  v.  Moorman,  98  Ind.  1, 
49  Am.  Rep.  731;  Denny  t.  Denny,  113  Ind. 
22,  14  N.  E.  593.   . 

The  first  paragraph  of  answer  admits  the 
condemnation  proceedings  and  the  payment 
of  the  award  to  the  clerk,  does  not  deny  its 
acceptance  by  appellants,  and  alleges  that  on 
the  land  taken,  and  in  which  appellee  ac- 
quired only  an  easement  was  the  dwelling 
house  of  appellants,  which  did  not  become  the 
property  of  the  appellee  by  reason  of  the  con- 
demnation proceedings,  but  is  and  has  been 
at  all  times  the  property  of  the  appellants, 
which  they  have  the  right  to  remove  from  the 
right  of  way,  and  that  appellee  has  no  title  or 
interest  therein.  The  second  paragraph  fur- 
ther alleges  that  the  building  is  not  needed 
and  canuot  be  used  by  appellee  in  the  con- 
struction and  operation  of  its  roads,  that  the 
appraisers  believed  and  acted  upon  the  theory 
that  the  house  did  not  pass  by  reason  of  the 
condemnation  proceedings,  and  that  the 
award  was  made  without  taking  into  consid- 
eration the  value  of  the  building.  The  third, 
paragraph  alleges,  in  addition,  the  acceptance 
of  the  award  by  the  appellants,  that  the  ap- 
praisers acted  on  the  theory  that  appellants 
could  remove  the  building,  and  did  not  take 
into  consideration  the  value  of  the  house,  but 
on  the  contrary,  did  award,  as  part  of  the 
damages,  and  allow  them,  $150  as  and  for 
expense  and  cost  of  removing  the  building 
from  the  right  of  way. 

The  statute  conferring  power  on  railroads 
lo  appropriate  land  (section  51C0  et  seq., 
Burns'  Ann.  St.  1901)  provides  that  the  cor- 
poration shall  deposit  with  the  clerk  of  the 
court  "a  description  of  the  rights  and  Interests 
intended  to  be  appropriated;  and  such  land, 
rights  and  interests  shall  belong  to  such  com- 
pany, to  use  for  the  purpose  specified,  by 
making  or  tendering  payment"  as  provided. 
It  is  further  provided  that  the  appraisers 
"shall  consider  the  injury  which  such  owner 
may  sustain  by  reason  of  such  railroad,  and 
shall  forthwith  return  their  assessment  of 
damages  to  the  clerk  of  such  court  setting 
forth  the  value  of  the  property  taken,  or  in- 
jury done  to  the  property  which  they  assess 
to  the  owner."  Provision  is  also  made  for 
the  review  of  the  award  by  the  court  upon 
application  of  either  party,  upon  which  a  new 
appraisement  may  be  ordered. 

When  the  appraisers  were  appointed  in  the 
condemnation  proceedings,  it  was  their  duty 
to  appraise  the  land  taken.  The  house  on  the 
land  taken  was  a  part  of  the  realty,  and  could 
not  be  considered  by  the  appraisers  except  in 
connection  with  the  land.  "The  term  Tand,' " 
says  the  author  in  Lewis'  Eminent  Domain 
(2d  Ed.)  |  285,  "In  statutes  conferring  power 


to  condemn,  is  to  be  taken  In  the  legal  sense, 
and  includes  both  the  soil  and  buildings  and 
other  structures  on  it  and  any  and  all  inter- 
ests therein."  Brocket  v.  Ohio,  etc.,  Ry.  Co., 
14  Pa.  241,  53  Am.  Dec.  534;  State  v.  Reed, 
38  N.  H.  59;  Mills,  Eminent  Domain,  §§  49, 
223.  The  building  in  question  being  a  part  of 
the  real  estate,  it  must  be  presumed  that  it 
was  included  in  the  award  of  the  appraisers. 
If  this  award  was  not  satisfactory  to  appel- 
lants, they  could  have  appealed  and  had  the 
award  reviewed  by  the  circuit  court.  The 
award  by  the  appraisers  was  an  adjudication 
upon  the  question  of  damages  by  a  competent 
tribunal,  and  at  the  expiration  of  the  time  al- 
lowed for  an  appeal  it  was,  to  an  extent  at 
least  in  the  nature  of  a  judgment  Not  only 
was  there  no  appeal,  but  appellants  accepted 
and  retain  the  award  as  made.  Had  appel- 
lants appealed  from  the  award,  and,  pending 
the  appeal,  had  accepted  the  damages  assess- 
ed by  the  appraisers,  such  acceptance  would 
have  precluded  them  from  taking  further 
proceedings  for  the  recovery  of  greater  dam- 
ages. Baltimore,  etc.,  R.  Co.  v.  Johnson,  84 
Ind.  420.  The  effect  of  appellant's  answers 
Is,  indirectly,  to  impeach  the  award  by  at- 
tempting to  show  that  the  value  of  the  build- 
ing was  not  included  in  the  damages.  The 
same  reason  that  would  preclude  them,  hav- 
ing accepted  and  retained  the  damages  as- 
sessed, from  claiming  greater  damages  in  a 
direct  appeal,  precludes  them  from  question- 
ing the  award  in  the  manner  attempted  in  the 
answers.  Where  land  upon  which  buildings 
are  situated  is  condemned,  the  parties  might 
agree  concerning  the  buildings,  but  a  rule 
should  not  be  declared  that  would  permit  the 
company  to  appropriate  the  land  and  leave 
the  building  to  the  owner.  See  City  of  Kan- 
sas v.  Morse  (Mo.)  16  S.  W.  893;  Dodge  v. 
Burns,  6  Wis.  514;  Mississippi,  etc.,  Co.  v. 
Ring,  58  Mo.  491;  Mills,  Eminent  Domain, 
S  32!).  Moreover  as  the  complaint  shows  the 
appellee  is  entitled  to  the  possession  of  the 
land  through  the  condemnation  proceedings, 
the  facts  alleged  in  the  answers  are  insuffi- 
cient to  show  any  right  on  the  part  of  appel- 
lants to  go  upon  the  land  condemned  and  re- 
move the  building. 
Judgment  affirmed. 


(32  Ind.  A.  OS) 

LOOANSPORT  ft  WABASH  VALLEY  GAB 

CO.  v.  ROSS. 

(Appellate  Court  of  Indiana,  Division  No.  X. 

March  31,  1904.) 

OAS— lease— eurr   bt  lessor— cancellation 

— QUIETING  TITLE— SUFFICIENCY 
OF  COMPLAINT. 

1.  In  a  suit  by  the  lessor  in  an  oil  lease  to 
cancel  the  same  and  quiet  title,  the  complaint 
alleged  provisions  of  the  lease  whereby  the  lessee 
was  to  drill  a  well  within  three  months,  or 
thereafter  pay  the  lessor  a  specified  yearly  rental 

K  L  See  Mines  and  Minerals,  Vol.  84,  Cent.  Dig. 
5}  204,  206. 
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until  the  well  should  be  drilled.  It  was  also 
alleged  that  a  well  had  been  drilled,  but  no  oil 
found ;  that  the  well  had  been  abandoned ;  that 
complainant  had  re-entered  the  premises;  and 
that  after  the  abandonment  of  the  well  the 
lessees  had  assigned  their  oontract  to  defendant. 
Held,  that  the  complaint  was  insufficient  as 
against  a  demurrer;  there  being  no  showing 
ot  a  failure  on  the  part  of  the  lesseesto  perform 
any  covenant,  and  the  fact  that  the  unproductive 
well  was  abandoned  not  entitling  the  lessor 
to  a  forfeiture. 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Faulus,  Judge. 

Suit  by  Marietta  K.  Ross  against  the  Lo- 
gansport  &  Wabash  Valley  Gas  Company. 
From  a  decree  for  complainant,  defendant 
appeals.    Reversed. 

W.  O.  Johnson,  Foster  Davis,  and  Black- 
lldge,  Shirley  &  Wolf,  for  appellant.  Manley 
&  Strickler,  for  appellee. 

ROBINSON,  J.  Suit  by  appellee  to  quiet 
title,  and  to  cancel  a  gas  contract  executed 
to  a  Arm  and  assigned  to  appellant.  The 
first  paragraph  of  complaint  is  the  statutory 
form  of  action  to  quiet  title.  The  second 
paragraph  avers  the  execution  on  November 
11,  1898,  of  a  written  agreement  between 
appellee  and  a  firm  named,  and  avers  tbat 
the  firm  afterward  (March  19, 1900)  "sold  and 
assigned  Its  Interests  in  the  said  contract 
to"  appellant,  "who  is  now  the  owner  there- 
of." This  written  agreement,  set  out  in  full 
in  this  paragraph,  recited  that  appellee,  in 
consideration  of  $1  and  the  covenants  and 
agreements  thereinafter  contained,  "hereby 
grants  and  conveys  unto"  the  firm  "all  the 
oil  and  gas  in  and  under  the  following"  92 
acres  of  land  described,  "together  with  the 
exclusive  right  to  enter  thereon  at  all  times 
for  the  purpose  of  drilling  and  operating" 
for  gas  or  oil;  "to  erect,  maintain  and  re- 
move all  buildings,  structures,  pipes,  pipe 
lines  and  machinery  necessary  for  the  pro- 
duction, storage  and  transportation"  of  oil 
and  gas;  appellee  to  have  the  right  to  use 
the  premises  for  farming  purposes.  The 
firm  agreed  to  drill  a  well  upon  the  premises 
■within  three  months  from  date,  or  "there- 
after pay  the  first  party  for  further  delay  a 
yearly  rental  of  forty-six  dollars  until  said 
•well  is  drilled";  such  rental,  when  due,  to  be 
deposited  in  a  bank  at  Marlon;  should  the 
firm  refuse  to  make  such  deposits  or  pay 
the  rental  when  due,  such  refusal  to  be  con- 
strued by  both  parties  as  the  act  of  the  firm 
for  the  purpose  of  surrendering  the  rights 
granted,  and  the  instruments,  in  default  of 
such  rental  payments,  to  be  void  without 
further  notice.  Should  oil  be  found,  the  firm 
agreed  to  deliver  to  appellee  one-eighth  part 
thereof,  and  to  pay  $100  for  each  gas  well; 
appellee  to  have  gas  for  domestic  purposes 
free  of  expense.  The  firm  "may  at  any  time 
reconvey  this  grant  and  thereupon  this  in- 
strument shall  be  null  and  void."  It  is  fur- 
ther averred  that  by  the  terms  of  the  con- 
tract the  firm  and  its  assigns  were  given 
70  N.B.— 35 


the  right  to  enter  upon  the  real  estate  de- 
scribed for  the  purpose  of  drilling  and  oper- 
ating thereon  for  oil  and  gas;  that  the  con- 
tract further  provided  tbat  the  firm  should 
drill  a  well  upon  the  premises  within  three 
months  from  the  date  of  the  contract,  and 
that  it  did,  in  pursuance  of  the  agreement, 
on  February  9,  1899,  enter  upon  the  land, 
and  drilled  a  well  thereon  for  oil  and  gas, 
but  that  the  well  proved  to  be  dry  and  un- 
productive of  either  oil  or  gas,  and  was  by 
the  firm  about  the  last  of  February,  1899, 
abandoned  and  plugged,  and  the  derrick  used 
in  drilling  the  Bame  was  torn  down  and  re- 
moved from  the  premises,  and  all  the  other 
property  and  material  used  in  and  about  the 
drilling  of  the  well  was  taken  away  from 
the  premises  by  the  firm,  and  the  well  and 
premises  wholly  abandoned;  that  upon  such 
abandonment  appellee  took  full  and  complete 
possession  of  the  real  estate,  and  ever  since 
that  time  has  been  and  now  is  the  owner 
thereof;  that  appellant  never  had  possession 
of  the  real  estate,  or  any  part  thereof,  for 
any  purpose  whatever;  that  appellant  is 
claiming  the  written  contract  is  yet  in  full 
force  and  effect,  and  by  reason  thereof,  and 
of  the  assignment  of  the  same  to  it  by  the 
firm,  to  have  some  right,  title,  and  interest 
in  and  to  the  land,  which  claim  is  adverse 
to  appellee's  rights,  and  which  claim  is  with- 
out right  and  unfounded,  and  a  cloud  upon 
appellee's  title.  Prayer  that  the  contract  be 
canceled  and  released  of  record,  and  that 
appellee's  title  to  the  real  estate  be  quieted. 
A  demurrer  to  the  second  paragraph  of  com- 
plaint was  overruled.  The  complaint,  was 
filed  September  9,  1901. 

The  demurrer  to  the  second  paragraph  of 
complaint  should  have  been  sustained.  It 
sets  out  a  contract  under  which  appellant, 
through  Its  assignor,  was  given  certain 
rights,  and  contains  provisions  by  which  such 
rights  might  be  continued  by  the  payment 
of  certain  annual  payments.  It  avers  that 
appellant  is  claiming  some  interest  in  the 
land  by  virtue  of  the  contract  So  far  as 
shown  by  the  pleading,  both  parties  may 
have  treated  the  contract  as  in  force  up  to 
the  time  this  suit  was  brought.  The  fact 
that  an  unproductive  well  was  drilled  and 
abandoned  does  not  necessarily  show  an 
abandonment  of  the  contract  itself,  or  of  the 
rights  of  the  grantees  themselves.  More- 
over, the  complaint  shows  that  the  firm  con- 
sidered the  contract  in  force,  as  it  assigned 
it  to  appellant  nearly  a  year  after  the  un- 
productive well  was  abandoned.  The  plead- 
ing does  not  rely  upon  any  failure  of  appel- 
lant or  its  predecessors  to  keep  any  of  the 
covenants  of  the  contract,  but  relies  entirely 
upon  the  fact  that  an  unproductive  well  was 
abandoned  and  no  other  put  down  before 
the  beginning  of  this  suit.  Appellee  has  not 
shown  herself  entitled  to  the  forfeiture  of 
the  lease,  within  the  rule  declared  in  Con- 
sumers' Gas  Trust  Co.  v.  Littler  (Sup.  Ct., 
No.  20,246,  decided  March  — ,  1901)  70  N.  B. 


Digitized  by 


Google 


546 


70  NORTHEASTERN  REPORTER, 


and. 


363.  The  contract  Is  set  out  in  full,  and 
contains  provisions  under  -which  it  may  have 
been  continued  in  force  with  appellee's  con- 
sent. The  fact  that  appellee  took  possession 
after  the  well  was  abandoned  would  not  nec- 
essarily be  inconsistent  with  continuing  the 
contract  in  force.  The  agreement  contains 
no  provision  that  the  abandonment  of  an 
unproductive  well  will  work  a  forfeiture  of 
the  lease.  Sufficient  facts  are  not  averred  to 
show  that  appellee  claimed  a  forfeiture  of 
the  lease  at  any  time  before  the  suit  was 
brought. 
Judgment  reversed. 

(32  Ind.  A.  819) 

MAKEEVER  v.  BLANKENBAKER  et  al. 

(Appellate  Court  of  Indiana,  Division  t}o.  1. 

March  29,  1904.) 

APPEAL  —  BECOBD— PRECIPE—  BILL    OF    EXCEP- 
TIONS. 

1.  Where  on  appeal  the  praecipe  did  not  direct 
the  clerk  to  certify  the  original  bill  of  excep- 
tions, that  document,  though  certified  by  the 
clerk,  cannot  be  considered. 

Appeal  from  Circuit  Court,  Jasper  County; 
Jno.  C.  Nye,  Special  Judge. 

Action  between  John  Makeever  and  Wil- 
liam B.  Blankenbaker  and  others.  From  a 
judgment  for  the  latter,  the  former  appeals. 
Affirmed. 

Ferguson  &  Wilson  and  W.  H.  Parklson, 
for  appellant  Foltz,  Spitler  &  Kurrie,  for 
appellees. 

HENLEY,  0.  J.  This  is  an  appeal  from 
the  Judgment  of  the  Jasper  circuit  court  es- 
tablishing a  highway.  The  questions  present- 
ed by  the  assignment  of  error  and  not  waived 
by  failure  to  discuss  them  all  arise  under  the 
motion  for  a  new  trial,  and  require  the  pres- 
ence of  the  evidence  for  their  proper  deter- 
mination. Counsel  for  appellee  contend  that 
the  evidence  cannot  be  considered  by  this 
court  because  the  bill  of  exceptions  contain- 
ing the  evidence  Is  not  properly  a  part  of  the 
record.  The  praecipe  filed  by  appellant  with 
the  clerk  of  the  circuit  court  did  not  direct  or 
request  such  clerk  to  certify  to  this  court  the 
original  bill  of  exceptions  containing  the  evi- 
dence. It  has  been  repeatedly  held  that  only 
such  papers  and  entries  as  are  designated  in 
the  praecipe  are  properly  a  part  of  the  record 
on  appeal,  and  the  praecipe  in  the  case  at  bar 
did  not  in  any  way  direct  or  request  the  clerk 
to  certify  to  this  court  the  original  bill  of  ex- 
ceptions containing  the  evidence.  Chestnut  v. 
Southern  Ind.  R.  Co.,  157  Ind.  509,  62  N.  B. 
32;  Johnson  v.  Johnson,  156  Ind.  592,  60  N.  E. 
451;  Brown  v.  Arm  field,  155  Ind.  150,  57  N.  E. 
722;  McCaslin  v.  Advance  Mfg.  Co.,  155  Ind. 
298,  58  N.  E.  67. 

The  transcript  in  the  case  at  bar  was  filed 
in  this  court  on  February  21,  1903,  and  the 
act  of  March  9,  1903  (Acts  1903,  p.  338,  c. 
193),  was  not  then  in  force.  The  certificate 
of  the  clerk  shows  that  the  record  contains 


the  original  bill  of  exceptions  embracing  the 
evidence.    The  evidence  cannot  be  considered 
for  any  purpose,  and  the  record  does  not  pre- 
sent any  available  error. 
Judgment  affirmed. 


(32  Ind.  A.  614) 
BOWBN  v.  OERHOLD  et  aL 
(Appellate  Court  of  Indiana,  Division  No.  1. 
March  29,  1901.) 

TENDER— PAYING  MONET  INTO  COURT— MORTGA- 
GES—SUIT  POB,  BEDEMPTION— COMPLAINT— 
SUFFICIENCY— APPEAL. 

1.  The  maker  of  a  note  secured  by  mortgage 
sued  to  have  the  instruments  decreed  satisfied; 
alleging  that  a  portion  of  the  amount  of  the  note 
was  for  usurious  interest,  and  that  such  pay- 
ments had  been  made  that,  computing  interest 
at  the  legal  rate,  a  certain  amount  was  due, 
which  had  been  tendered  in  lawful  money  and 
refused,  and  that,  to  keep  this  tender  good, 
plaintiff  had  deposited  the  said  money  with  the 
clerk.  It  was  prayed  that,  if  the  tender  was 
insufficient,  the  court  should  find  and  decree  the 
amount  due,'  which  plaintiff  offered  to  pay. 
The  record  showed  that,  at  the  time  of  filing 
the  complaint,  plaintiff  paid  into  court  the 
amount  named  in  the  complaint,  "in  gold,  good 
and  lawful  money  of  the  United  States."  Held, 
that  it  was  immaterial  whether  the  manner  of 
payment  alleged  amounted  to  a  payment  of  mon- 
ey into  court,  or  whether  the  complaint  showed 
a  paying  in  of  money  of  such  kind  as  is  neces- 
sary for  keeping  a  tender  good,  inasmuch  as 
the  record  showed  that  the  money  paid  in  was 
legal  tender,  paid  in  the  presence  and  under  the 
supervision  of  the  court. 

2.  Even  if  the  complaint  could  not  be  con- 
strued as  alleging  that  the  money  paid  into 
court  was  the  same  that  had  been  tendered,  it 
nevertheless  stated  a  cause  of  action  for  re- 
demption ;  an  equitable  tender  of  the  amount 
the  court  might  find  to  be  due  being  sufficient, 
though  a  strict  legal  tender  was  not  shown. 

3.  In  a  suit  by  the  maker  of  a  note  secured  by 
mortgage  to  have  the  instruments  decreed  satis- 
fied on  the  ground  that  the  debt  had  been  par- 
tially paid,  and  the  balance  tendered,  defendant 
filed  a  cross-complaint  seeking  to  foreclose,  and 
plaintiff  pleaded  payment,  averring  the  same 
facts  stated  in  the  complaint.  The  court  found 
for  plaintiff,  and  decreed  satisfaction  of  the  note 
and  mortgage.  Held  that,  on  appeal,  alleged 
error  in  overruling  a  demurrer  to  the  answer  to 
the  cross-complaint  would  not  be  considered. 

Appeal  from  Circuit  Court,  Carroll  County; 
F.  F.  Palmer,  Judge. 

Action  by  Adam  Oerbold  against  John  A 
Cartwrigbt  and  others.  From  a  Judgment 
for  plaintiff,  defendant  Abner  T.  Bowen  ap- 
peals.   Affirmed. 

L.  D.  Boyd,  for  appellant.  Jno.  L.  Sims 
and  Jno.  H.  Gould,  for  appellees. 

BLACK,  J.  The  appellee  Adam  Gerbold 
brought  suit  against  the  appellant  and  the 
appellees  John  A.  Cartwrigbt  and  Edward 
Bowen.  The  appellant's  separate  demurrer 
to  the  complaint  for  want  of  sufficient  facts 
was  overruled.  It  was  alleged,  In  substance, 
In  the  complaint,  that  the  plaintiff,  August 
14,  1896,  executed  to  the  defendants  his 
promissory  note  to  pay  in  60  days  thereafter 
$538.62  to  the  defendants,  who  then  and  ever 
since  that  time  were  partners  doing  a  bank- 
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ing  business  under  a  firm  name  stated;  that 
the  defendants  had  and  retained  possession 
of  the  note,  so  that  the  plaintiff  was  unable 
to  file  a  copy  thereof;  that,  concurrently 
with  the  execution  thereof,  to  secure  the  pay- 
ment thereof,  the  plaintiff  executed  to  the 
defendants  his  mortgage,  a  copy  of  which 
was  exhibited,  whereby,  it  was  alleged,  the 
plaintiff  and  his  wife  mortgaged  and  war- 
ranted to  the  defendants  certain  described 
real  estate  in  Carroll  county,  and  August  18, 
1896,  the  defendants  caused  the  mortgage  to 
be  duly  recorded,  etc.  The  complaint  con- 
tained allegations,  about  which  no  question 
Is  made,  to  show  that  a  portion  of  the 
amount  of  the  note  was  for  usurious  interest, 
and  that  the  plaintiff  had  paid  the  note  in 
part  It  was  then  alleged  that  at  the  be- 
ginning of  this  suit,  computing  interest  at 
8  per  cent,  per  annum,  and  deducting  the 
payments,  there  was  due  the  defendants  the 
sum  of  $226.80,  and  no  more;  that  October 
1,  1902,  before  the  commencement  of  this 
suit,  the  plaintiff  tendered  to  the  defendants, 
in  payment  of  the  note  and  mortgage,  "the 
sum  of  two  hundred  and  seventy-five  dollars, 
In  lawful  money,  which  was  even  more  than 
the  amount  due  them,  which  said  defendants 
refused  to  accept,  and,  to  make  and  keep 
said  tender  good,  the  plaintiff  has  deposited 
with  the  clerk  of  this  court  the  said  money, 
subject  to  the  order  of  said  defendants. 
Wherefore  plaintiff  prays  that  the  court  de- 
cree satisfaction  of  said  note  and  mortgage; 
that  they  surrender  possession  of  said  note 
to  the  plaintiff,  and  enter  satisfaction  of  said 
mortgage  upon  the  record  thereof  In  the  office 
of  the  recorder,  or  that  the  -court  direct  the 
clerk  of  this  court  to  enter  such  satisfac- 
tion; If  the  court  shall  find  that  said  ten- 
der is  sufficient,  that  the  court  find  and 
decree  the  amount  due  to  the  defendants, 
which  plaintiff  offers  to  -pay;  and  for  all 
other  proper  relief." 

The  appellant  objects  to  the  complaint  on 
the  ground  of  insufficiency  of  the  allegations 
relating  to  the  tender.  It  appears  from  the 
record  that  the  complaint  was  filed  in  open 
court  October  26,  1902  (the  note  and  mort- 
gage being  payable  In  60  days  after  August 
14,  1896),  and  that  at  the  time  of  filing  the 
complaint  "the  plaintiff  also  pays  into  court 
the  sum  of  two  hundred  and  seventy-five 
dollars  in  gold,  good  and  lawful  money  of  the 
United  States."  We  think  that,  in  such  a 
condition  of  the  record,  the  question  suggest- 
ed by  counsel,  as  to  whether  payment  of 
tne  money  to  the  clerk  of  the  court — the  man- 
ner of  payment  alleged  in  the  complaint- 
amounts  to  a  payment  of  the  money  into 
court,  and  also  the  question  as  to  whether 
the  complaint  shows  a  paying  in  of  money  of 
such  kind  as  is  necessary  for  keeping  a  ten- 
der good,  are  immaterial  questions,  inasmuch 
as  It  affirmatively  appears  that  the  money 
paid  in  was  not  merely  lawful  money,  but 
■was  legal-tender  money,  and  that  it  was  paid 
In  the  presence  and  under  the  supervision  of 


the  court.  If  It  cannot  be  said  that  it  is 
shown  that  the  "lawful  money"  alleged  to 
have  been  tendered  was  the  same  money 
paid  Into  court,  and  therefore  legal-tender 
money,  it  does  not  necessarily  follow  that 
the  complaint  did  not  show  any  cause  of 
action.  It  was  averred  that  the  note  secured 
by  the  mortgage  included,  as  a  part  of  the 
amount  for  which  it  was  given,  usurious  In- 
terest, and  part  payment  was  alleged,  and  it 
was  claimed  that  only  a  portion  of  the  sum 
represented  by  the  note  was  due;  and  an 
offer  of  payment,  and  a  refusal  thereof,  were 
stated.  While  it  was  claimed  that  the 
amount  paid  into  court,  so  shown  by  the  rec- 
ord to  be  legal-tender  money,  was  all  that 
was  due,  and  more,  the  plaintiff,  in  the  com- 
plaint, proceeding  upon  the  theory  that  the 
court  should  ascertain  the  amount  really  due, 
proposed  that,  if  the  court  should  find  that 
the  tender  was  insufficient,  It  should  find  and 
decree  the  amount  due  the  defendants,  which 
amount  the  plaintiff  offered  to  pay,  and  he 
prayed  for  all  proper  relief.  We  think  the 
complaint  may  be  regarded  as  sufficiently 
showing  a  cause  of  action  for  redemption 
by  the  mortgagor,  the  suit  being  "really  one 
to  free  the  mortgagor's  land  from  the  incum- 
brance, to  compel  the  mortgagee  to  accept 
the  amount  actually  due,  if  any,  and  to  dis- 
charge the  mortgage  of  record.'  Pom.  Eq. 
Jur.  §  219.  It  was  not  necessarv  that  the 
complaint  should  show  a  strict  legal  tender, 
kept  good  by  bringing  the  money  into  court 
An  equitable  tender,  such  as  was  made  in 
the  conclusion  of  the  complaint,  was  suffi- 
cient. See  Kemp  v.  Mitchell,  36  Ind.  249, 
254;  Spath  v.  Hawkins,  55  Ind.  155;  Coombs 
v.  Carr,  55  Ind.  303;  Nesbit  v.  Hanway,  87 
Ind.  400;  Horn  v.  Indianapolis  Nat.  Bank, 
125  Ind.  381,  25  N.  E.  558,  9L.R.A.  676,  2) 
Am.  St.  Rep.  231;  Dawson  v.  Overmyer,  141 
Ind.  438,  40  N.  E.  1065. 

The  appellant  filed  an  answer  in  several 
paragraphs— one  of  them  a  general  denial. 
He  also  filed  a  cross-complaint  against  the 
plaintiff  and  others  alleged  to  have  some  in- 
terest In  the  land  subordinate  to  the' mort- 
gage; the  appellant  alleging  that  the  note 
was  made  to  him  under  the  firm  name,  and 
seeking  to  enforce  payment  thereof,  and  the 
foreclosure  of  the  mortgage.  The  plaintiff 
answered  the  cross-complaint— the  facts  set 
forth  in  the  third  paragraph,  pleaded  as  an 
answer  of  payment,  being  like  those  averred 
in  the  complaint  The  only  other  question 
pressed  in  the  appellant's  brief  relates  to  the 
action  of  the  court  in  overruling  his  demur- 
rer to  this  third  paragraph  of  answer  to  his 
cross-complaint  The  court  adjudged  the 
note  and  mortgage  satisfied,  and  directed  the 
clerk  to  enter  satisfaction  upon  the  record  of 
the  mortgage,  and  adjudged  that  the  appel- 
lant take  nothing  upon  his  cross-complaint 
It  was  also  adjudged  that  the  money  paid  in- 
to court  by  the  plaintiff  belonged  to  the 
appellant,  and  the  clerk  was  directed  to  de- 
liver the  same  to  the  appellant    It  was  fur- 
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ther  adjudged  that  the  plaintiff  pay  and  sat- 
isfy the  costs  herein,  to  and  including  the  fil- 
ing of  his  complaint;  and  that  the  appellant 
pay  and  satisfy  all  other  costs.  We  have 
deemed  it  necessary  to  determine  whether 
or  not  the  third  paragraph  of  answer  to  the 
cross-complaint  stated  facts  sufficient  for  an 
answer  to  a  complaint  upon  the  note  and 
mortgage.  The  only  ground  of  attack  upon 
the  judgment  against  the  appellant,  upon  the 
complaint  of  the  plaintiff,  Gerhold,  Is  the 
alleged  insufficiency  of  his  complaint,  which 
we  regard  as  sufficient.  There  could  be  no 
foreclosure  of  the  mortgage  if  the  mortgagor, 
who  took  the  Initiative,  established  his  right 
to  have  satisfaction  thereof  entered  of  rec- 
ord. No  error  being  shown,  requiring  a 
reversal  of  the  conclusion  thus  reached,  it 
does  not  seem  to  be  material  whether  or  not 
the  answer  to  the  cross-complaint  for  the 
foreclosure  of  the  mortgage  was  technically 
sufficient.  To  reach  that  conclusion,  it  was 
necessary  for  the  court  to  find  not  merely 
all  the  material  facts  stated  in  that  para- 
graph of  answer,  but  also  such  additional 
facts  as  were  shown  in  the  complaint,  but 
not  shown  In  that  answer.  The  court  ex- 
pressly  found  the  complaint  to  be  true. 

Toe  judgment  for  the  plaintiff  on  his  com- 
plaint, and  against  the  appellant  on  his  cross- 
complaint,  does  not  proceed  upon  the  ground 
of  payment  before  suit  brought;  nor  is  the 
judgment,  or  any  part  of  it,  based  upon  the 
theory  of  a  strict  tender  before  suit,  kept 
good  by  bringing  the  money  tendered  into 
court,  in  which  regard  the  answer  is  at- 
tacked here.  It  sufficiently  appears  that  the 
judgment  is  not  affected  by  any  supposed 
error  in  ruling  upon  this  demurrer.  Having 
upheld  the  suit  of  the  plaintiff  upon  Its  own 
merits,  it  necessarily  followed  that  there 
could  be  no  foreclosure  of  the  mortgage,  and 
that  there  could  be  no  recovery  upon  the 
cross-complaint;  and  we  would  not  be  justi- 
fied in  reversing  the  entire  judgment  because 
of  an  infirmity  in  the  answer  pleaded  as  a 
bar  to  the  cross-complaint,  seeking  the  fore- 
closure of  the  mortgage,  such  Infirmity  con- 
sisting of  inadequacy  of  the  averments  of 
the  answer  to  show  a  tender  made  before 
suit  brought,  and  kept  good  thereafter. 

Judgment  affirmed. 


(32  Ind.  A.  «5t) 

BICKELL  v.  STATE. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
April  5,  1004.) 

CRIMINAL  UW- COMMON  GAMBLES—  INDICT- 
MENT. 

1.  Under  Burns'  Ann.  St.  1901,  §  2180,  provid- 
ing that  whoever,  for  the  purpose  of  gaming 
with  cards  or  otherwise,  travels  from  place  to 
place,  or  frequents  any  place  where  gambling  is 
permitted,  or  engages  in  gambling  for  a  liveli- 
hood, is  a  common  gambler,  all  the  acts  mention- 
ed disjunctively  in  the  statute  may  be  charged 
conjunctively  in  a  single  count  of  an  indictment 
as  constituting  a  single  offense. 


2.  Under  Burns'  Ann.  St.  1001,  {  2180,  de- 
fining a  common  gambler  as  one  who,  "for  the 
purpose  of  gaming  with  cards  or  otherwise," 
does  certain  acts,  an  indictment  for  being  a  com- 
mon gambler  should  charge  the  kind  of  gaming 
indulged  in. 

Appeal  from  Circuit  Court,  Allen  County; 
Edward  O'Rourke,  Judge. 

Jacob  Bickell  was  convicted  of  being  a 
common  gambler,  and  appeals.    Reversed. 

S.  M.  Hench,  for  appellant  E.  V.  Emerick, 
C.  W.  Miller,  Atty.  Gen.,  W.  O.  Geake,  C.  C. 
Hadley,  and  L.  G.  Rothschild,  for  the  State. 

ROBINSON,  J.  Appellant  was  Indicted, 
tried,  and  convicted  under  the  statute  provid- 
ing that  "whoever,  for  the  purpose  of  gam- 
ing with  cards  or  otherwise,  travels  about 
from  place  to  place,  or  frequents  any  place 
where  gambling  is  permitted,  or  engages  in 
gambling  for  a  livelihood,  Is  a  common  gam- 
bler, and  upon  conviction"  shall  be  fined. 
Burns'  Ann.  St  1901,  $  2180.  The  indictment 
charges  that  the  appellant  was  on  a  day 
named,  "and  on  divers  other  days  thereafter 
and  previous,  found  unlawfully  wandering 
about  from  place  to  place  for  the  purpose  of 
gambling,  frequenting  gambling  rooms  and 
houses,  and  in  the  practice  and  habit  of  gam- 
bling, and  then  and  there  and  thereby  gain- 
ing his  livelihood,"  contrary  to  the  statute. 
Overruling  appellant's  motion  to  quash  Is 
the  only  question  presented. 

The  statute  defines  the  offense,  and  such 
acts  as  the  statute  mentions  are  necessary 
elements  of  the  offense,  and  must  be  estab- 
lished by  proper  evidence.  A  common  gam- 
bler is  a  person  who  does  the  certain  acts 
mentioned  by  the  statute.  The  statute  has 
made  It  an  offense  to  do  any  one  of  three 
things,  all  of  which  are  punishable  alike. 
These  several  things  are  mentioned  disjunct- 
ively, and  In  such  cases  it  Is  a  general  rule 
that  all  the  things  mentioned  in  the  statute 
may  be  charged  conjunctively  In  a  single 
count  as  constituting  a  single  offense.  State 
v.  Stout  112  Ind.  245,  13  N.  B.  715;  Fahne- 
stock  v.  State,  102  Ind.  156,  1  N.  B.  372; 
Marshall  v.  State,  123  Ind.  128,  23  N.  B.  1141. 
If  the  indictment  Is  insufficient  It  Is  because 
it  fails  to  charge  that  the  offenses  therein  . 
enumerated  were  committed  "with  cards  or 
otherwise."  This  statute  formerly  read  as  It 
does  now,  except  the  words  "or  engages  In 
gambling  for  a  livelihood"  were  omitted,  and, 
as  It  then  read,  It  was  construed  In  Howard 
v.  State,  64  Ind.  516,  where  the  charge  was 
unlawfully  frequenting,  for  the  purpose  of 
gaming  with  cards,  a  place  where  gambling' 
was  permitted.  In  answer  to  the  objection 
that  the  affidavit  should  have  specified  the 
kind  of  gambling  which  was  permitted  in  the 
room,  and  that  appellant  frequented  the  room 
for  the  purpose  of  gaming  with  cards,  at 
the  kind  of  game  that  was  permitted  there- 
in, the  court,  holding  this  to  be  unnecessary, 

\  X.  See  Oamlng,  vol.  U,  Cant  Dig;  |  235. 
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said:  "If  the  defendant  frequented  ;the  room 
for  the  purpose  of  gaming  with  cards,  it  was 
wholly  immaterial  what  kind  of  a  game  at 
cards  was  permitted,  or  what  kind  the  de- 
fendant frequented  the  room  to  play  at" 
See  State  v.  Allen,  68  Ind.  124;  Webster  v. 
State,  8  Blackf.  400;  State  v.  Maxwell,  5 
Blackf.  230;  Courtney  v.  State,  5  Ind.  App. 
850,  82  N.  E.  835;  Gillett's  Criminal  Law,  St 
480,  481.  Under  the  above  decisions,  we 
think  the  indictment  should  charge  the  kind 
of  gaming  committed  or  Indulged  In;  that  la, 
If  the  gaming  was  with  cards,  the  indictment 
should  so  state,  or  the  Indictment  should 
charge  some  one  or  more  acts  which  are  char- 
acterized by  the  statutes  of  the  state  as  gam- 
ing. 
Judgment  reversed. 


(33  Ind.  A.  «) 

BELL  et  aL  v.  BITNER. 

(Appellate  Court  of  Indiana,  Division  No.  1. 

April  7,  1004.) 

CONTRACTS  —  PLEADING  CONTRACT  —  PAROL  OB 
WRITTEN  —  PRESUMPTION  —  LANDLORD  AND 
TENANT  —  ACTION  JOB  RENT—  DEFENSE  —  AN  - 
SWEB— DEMURRER. 

1.  Where  a  contract  counted  on  in  a  pleading 
la  not  alleged  to  have  been  in  writing,  it  will 
be  presumed  to  have  been  in  parol. 

2.  In  an  action  for  rent  due  plaintiffs  as 
owners  of  land,  and  which  had  accrued  since 
they  became  owners,  the  answer  alleged  a  con- 
tract between  defendant  and  the  former  owner, 
defendant's  lessor,  whereby  he  agreed  that,  if 
defendant  would  make  improvements,  he  would 
pay  defendant  for  such  labor  and'  expenses  at 
the  termination  of  the  tenancy;  alleged  the 
making  of  the  improvements,  that  the  tenancy 
had  terminated,  and  that  defendant  had  with- 
held the  sum  sued  for  to  discharge  his  equitable 
lien.  Held,  that  the  answer  was  demurrable ; 
it  not  alleging  that  defendant  had  any  lien  on 
the  rents,  or  that  there  was  any  personal  lia- 
bility on  the  part  of  plaintiffs,  and  there  being 
no  effort  in  the  pleadings  to  follow  the  real  es- 
tate for  the  purpose  of  enforcing  any  lien. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; W.  W.  Mount,  Judge. 

Action  by  Jane  Bell  and  others  against 
William  Bitner.  From  a  Judgment  in  favor 
of  defendant,  plaintiffs  appeal.    Reversed. 

Gifford  &  Gilford  and  Joseph  P.  Gray,  for 
appellants.  Gifford  &  Nash  and  Blacklidge, 
Shirley  &  \volf,  for  appellee. 

ROBINSON,  J.  Suit  by  appellants  for  $625 
rent.  Appellee  answered  In  four  paragraphs: 
First,  general  denial;  second,  payment;  third, 
that  appellee  rented  the  land  from  one  James 
Bell,  the  owner,  and  entered  as  a  tenant  from 
year  to  year;  that  about  the  1st  day  of  Oc- 
tober, 1884,  Bell  agreed  with  appellee  that  If 
appellee  wonld  make  Improvements,  In  the 
way  of  a  house  and  barn,  fencing,  clearing 
the  land  of  stumps,  digging  wells,  etc..  Bell 
would  pay  him  for  such  work,  labor,  and  ex- 
pense incurred  in  making  such  improve- 
ments, when  appellee  should  have  to  leave 

f  L  See  Contracts,  vet  11,  Cent  Dig.  I  1642. 


the  farm,  and  his  tenancy  on  the  farm  had 
terminated,  and  that  appellee  should  have  to 
pay  for  certain  seed  sown  during  the  laBt 
year  of  the  tenancy;  that  appellee  did  make 
improvements,  as  shown  by  a  bill  of  particu- 
lars filed  as  an  exhibit,  and  occupied  the 
land  from  the  date  of  such  agreement  until 
March  1,  1901;  -that  Bell  died  in  July,  1805, 
leaving  the  lands  to  appellants,  and  appellee 
continued  to  occupy  the  land,  holding  posses- 
sion of  the  land  to  secure  the  payment  of  his 
equitable  Hen  for  such  improvements,  and 
for  the  purpose  of  being  reimbursed  out  of 
the  rents  of  the  land  for  the  Improvements 
made  under  the  contract  when  he  should 
have  to  leave  the  farm;  that  in  1900  appel- 
lants sold  the  land  to  one  Hlnkle,  and  gave 
appellee  three  months'  notice  to  give  posses- 
sion March  1, 1901,  and,  in  pursuance  of  such 
notice,  appellee  gave  possession  to  the  owner, 
and  withheld  the  sum  of  $625  of  the  rents, 
and  applied  the  same  to  the  discharge  of  his 
equitable  lien.  The  fourth  paragraph  alleges, 
in  addition,  that  appellants,  having  knowl- 
edge of  appellee's  contract  with  Bell,  directed 
him  to  continue  as  tenant  under  that  con- 
tract, and  that  appellants,  in  consideration  of 
the  peaceable  possession  on  March  1,  1901, 
and  the  release  of  an  equitable  lien  thereon 
for  such  improvements,  assumed  and  agreed 
to  pay  for  the  improvements  made  prior  to 
the  death  of  Bell,  alleged  to  amount  to  $1,- 
155,  when  appellee  should  leave  the  farm; 
that,  In  pursuance  to  such  agreement,  appel- 
lee released  his  equitable  Hen  and  gave  pos- 
session. Demurrers  were  overruled  to  the 
third  and  fourth  paragraphs  of  answer,  and 
a  verdict  rendered  in  appellee's  favor  as  to 
the  complaint  and  in  appellee's  favor  upon 
the  fourth  paragraph  of  answer  for  $375  in 
excess  of  the  amount  claimed  by  appellants. 
Appellee  remitted  $375,  and  judgment  was 
rendered  against  appellants  for  costs. 

The  demurrer  to  the  third  paragraph  of  an- 
swer should  have  been  sustained.  As  the 
pleading  does  not  show  the  contract  concern- 
ing the  improvements  to  have  been  In  writ- 
ing, it  is  presumed  it  was  in  parol.  It  Is  not 
shown  that  the  agreement  was  a  part  of  the 
contract  of  leasing.  This  is  not  an  action  to 
recover  possession  of  land  which  a  tenant 
claims  the  right  to  hold  until  improvements 
provided  for  in  the  contract  of  leasing  are 
paid  for.  Mullen  v.  Fugh,  16  Ind.  App.  337, 
45  N.  EL  347.  Nor  is  it  an  action  of  eject- 
ment against  a  tenant  in  possession  under  a 
written  lease,  in  which  it  was  provided  that 
certain  improvements  to  be  made  by  the 
tenant  should  be  paid  for  by  the  lessor  at  the 
end  of  the  term.  Ecke  v.  Fetzer,  65  Wis.  55, 
26  N.  W.  266.  The  complaint  is  an  action  to 
recover  rent  due  appellants  as  owners  of 
the  land— rent  which  has  accrued  since  they 
became  such  owners.  It  is  not  claimed  In 
this  paragraph  that  appellee  has  any  equita- 
ble or  other  Hen  on  the  rents  due  appellants, 
nor  that  there  Is  any  personal  liability  on  the 
part  of  appellants  for  the  amount  claimed  to 
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be  due  appellee,  nor  does  the  pleading  seek 
to  follow  the  real  estate  for  the  purpose  of 
enforcing  any  lien.  This  answer  shows  no 
more  than  a  claim  against  the  estate  of 
James  Bell  for  the  value  of  improvements 
made  under  a  'contract  with  him  while  ap- 
pellee was  his  tenant,  and  pleads  no  facts 
showing  a  right  to  claim  the  value  of  such 
improvements  as  a  set-off  to  the  demand  of 
appellants  for  rents  which  have  accrued  to 
them  as  owners  of  the  land. 
Judgment  reversed. 


(32  Ind.  A.  665) 

STATE  v.  PETERMAN. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
April  6,  1904.) 

COMPULSORY      EDUCATION  —  STATUTES  —  CON- 
STRUCTION— WHAT   CONSTITUTES   SCHOOL. 

1.  A  parent  in  good  faith  employed  a  teacher 
formerly  employed  in  the  public  schools  to  teach 
his  child.  It  was  arranged  that  the  child  should 
be  taught  all  the  branches  taught  in  the  public 
schools,  at  the  regular  public  school  hours.  The 
child  attended  the  teacher's  home  regularly  ev- 
ery school  day,  and  received  instruction  equal  to 
that  which  could  have  been  received  at  the  pub- 
lic schools.  The  teacher  did  not  advertise  her- 
self as  keeping  a  private  school,  and  had  no  regu- 
lar tuition  fixed^nor  any  school  equipments,  and 
made  no  arrangement  to  take  other  pupils.  Held 
a  compliance  with  Burns' Ann.  St.  1901,  §  6033a, 
providing  that  every  parent  shall  be  required  to 
send  his  child  to  a  public,  private,  or  parochial 
school  each  school  year  for  a  term  not  less  than 
that  of  the  public  schools  where  the  child  re- 
sides. , 

Appeal  from  Circuit  Court,  Montgomery 
County;  Jere  West,  Judge. 

Clarence  Petennan  was  prosecuted  for  a 
violation  of  the  compulsory  educational  law. 
From  a  judgment  of  acquittal,  the  state  ap- 
peals.   Affirmed.  -. 

James  B.  Murphy,  Clyde  H.  Jones,  C.  W. 
Miller,  Atty.  Gen.,  L.  G.  Rothschild,  C.  a 
Hadley,  and  W.  C.  Geake,  for  the  State.  C. 
W.  Burton  and  Whlttlngton  &  Whlttington, 
for  appellee. 

HENLEY,  C.  J.  Appellee  was  prosecuted 
for  an  alleged  violation  of  section  6033a, 
Burns'  Ann.  St  1901,  of  the  compulsory  edu- 
cational law.  The  statute  referred  to  is  in 
the  following  words: 

"Sec.  6033a.  That -every  parent,  guardian 
or  custodian,  having  control  or  charge  of  any 
child  or  children  between  the  ages  of  seven 
and  fourteen  years,  inclusive,  shall  be  re- 
quired to  send  such  child  or  children  to  a 
public,  private  or  parochial  school,  or  to  two 
or  all  of  these  schools,  each  school  year,  for 
a  term  or  period  not  less  than  that  of  the 
public  schools  of  the  school  corporation 
where  the  child  or  children  reside:  provided, 
that  no  child  In  good  mental  and  physical 
condition  shall  for  any  cause,  any  rule  or 
law  to  the  contrary,  be  precluded  from  at- 
tending school  wben  such  school  is  In  ses- 
sion. 


"Sec.  6033b.  *  •  *  The  truant  officer 
shall  see  that  the  provisions  of  this  act  are 
complied  with,  and  When  from  personal 
knowledge,  or  by  report  or  complaint  from 
any  resident  or  teacher  of  the  township  un- 
der his  supervision,  he  believes  that  any  child 
subject  to  the  provisions  of  this  act  is  habit- 
ually absent  or  tardy  from  school,  be  shall 
immediately  give  written  notice  to  the  par- 
ent, guardian  or  custodian  of  such  child  that 
the  attendance  of  such  child  is  required  at 
school,  and  If  within  five  days  such  parent, 
guardian  or  custodian  of  such  child  does  not 
comply  with  the  provisions  of  this  section, 
then  such  truant  officer  shall  make  com- 
plaint against  such  parent,  guardian  or  cus- 
todian of  such  child  in  any  aourt  of  record 
for  violation  of  the  provisions  of  this  act. 
*  *  *  Any  such  parent,  guardian  or  cus- 
todian of  any  child  who  shall  violate  the 
provisions  of  this  act  shall  be  adjudged  guilty 
of  a  misdemeanor  and  upon  conviction  there- 
of shall  be  fined  in  any  sum  not  less  than 
five  dollars,  nor  more  than  twenty-five  dol- 
lars, to  which  may  be  added,  in  the  discretion 
of  the  court,  imprisonment  in  the  county  jail 
not  less  than  two  or  more  than  ninety  days." 

It  was  shown  by  the  defendant  (appellee) 
upon  the  trial,  that,  immediately  after  he 
was  served  with  notice  by  the  truant  offi- 
cer, he  employed  one  Mrs.  Hugelheim  to 
teach  his  said  child  at  the  home  of  said  Mrs. 
Hugelheim,  she  living  at  said  time  in  the 
town  of  Mace,  about  one-fourth  of  a  mile 
from  the  residence  of  the  defendant;  that 
the  said  Mrs.  Hugelheim  was  a  competent 
teacher,  In  every  way  qualified  to  teach  in 
the  public  schools,  and  that  she  bad  for  sev- 
eral years  taught  in  the  public  schools  of 
said  Montgomery  county,  and  was  a  very 
successful  teacher,  and  was  recognized  by 
the  superintendent  of  said  county  as  a  good, 
efficient,  well-qualified,  and  successful  teach- 
er; that  it  had  been  two  years  since  she  had 
taught  In  the  public  schools,  and  one  year 
since  she  had  held  a  teacher's  license,  but 
that  she  had  never  been  refused  a  teacher's 
license  or  failed  on  an  examination,  but  had 
quit  teaching  school  by  reason  of  her  get- 
ting married,  and  at  the  time  said  arrange- 
ment was  made  with  her  by  said  defendant 
she  was  a  married  woman,  but  had  no  chil- 
dren, and  her  husband  was  not  at  home  from 
Monday  until  Saturday  evening;  that  it  was 
arranged  with  said  Mrs.  Hugelheim  that  she 
should  teach  said  child  all  the  branches  and 
whatever  was  taught  in  the  public  schools, 
and  that  she  should  go  to  her  home  at  the 
regular  public  school  hours  in  the  morning, 
and  should  remain  during  the  whole  day,  and 
be  under  the  training  and  discipline  of  the 
said  Mrs.  Hugelheim,  and  that  she  should 
have  her  at  a  desk  studying  or  have  her  re- 
citing during  all  the  time  from  half  past  8 
in  the  morning  until  4  in  the  afternoon,  ex- 
cept that  she  should  have  15  mines'  intermis- 
sion in  the  morning  at  the  regular  intermis- 
sion time  at  the  public  school,  and  should 
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have  an  hour's  Intermission  at  noon,  and  15 
minutes'  Intermission  in  the  afternoon;  that 
she  was  to  teach  said  child  during  the  public 
school  or  year  from  the  time  she  took  said 
child  to  the  time  said  public  school  would 
close  for  the  year  1903;  that  no  definite 
amount  was  agreed  upon  to  be  paid  by  said 
defendant  to  said  Hugelheim  for  her  said 
services  In  .said  matter,  but  that  it  was 
agreed  that  he  would  pay  her  whatever  was 
right;  that  said  child  commenced  attending 
at  the  home  of  said  Hugelheim,  and  she  com- 
menced teaching  and  training  her  according 
to  said  contract,  on  the  22d  day  of  January, 
1903,  and  that  said  child  has  attended  at  said 
home  of  said  Hugelheim  regularly  every 
school  day  In  the  week,  and  has  been  taught 
by  said  Mrs.  Hugelheim  according  to  said 
arrangements,  and  has  received  instructions 
equal  to  that  to  which  she  would  have  re- 
ceived, had  she  attended  the  public  schools, 
and  has  advanced  as  fast  or  faster  than  she 
did  while  attending  public  school,  and  that 
said  teacher  has  regularly  attended  her  at 
all  times,  and  has  given  her  proper  instruc- 
tions and  has  taught  her  all  the  branches 
that  she  would  have  been  taught,  had  she 
attended  the  public  school;  that  the  said  Mrs. 
Hugelheim  did  not  advertise  herself  as  keep- 
ing a  private  school,  and  had  no  regular 
tuition  fixed,  and  had  no  school  equipments, 
other  than  a  study  table  and  a  desk  owned 
by  sold  child,  and  a  blackboard  upon  said 
desk,  and  that  she  had  said  child  sit  most  of 
the  time  at  her  desk  in  the  sitting  room,  but 
sometimes,  when  she  thought  said  child,  on 
account  of  her  age,  should  move  around,  she 
allowed  her  temporarily  to  be  in  the  kitchen, 
and  that  said  Mrs.  Hugelheim  had  no  ar- 
rangements to  take  any  other  pupils  for  in- 
struction; that  there  was  evidence  from 
which  said  Jury  could  find  that  said  arrange- 
ment was  entered  into  in  good  faith  In  an 
honest  effort  to  carry  out  the  provisions  of 
said  section  of  the  statute  providing  for  com- 
pulsory education,  and  that  all  children  be- 
tween certain  ages  should  attend  a  public, 
private,  or  parochial  school  during  the  school 
year  of  the  district  in  which  they  live,  and 
that  it  was  the  Intention  of  said  defendant 
to  keep  his  said  child  at  school  under  said 
arrangements  with  said  Mrs.  Hugelheim,  and 
that  the  said  Mrs.  Hugelheim  Intended  to 
keep  said  child  regularly  at  her  studies  dur- 
ing the  same  time  that  she  would  have  been, 
bad  she  attended  the  public  school,  and  that 
the  said  Mrs.  Hugelheim  gave  her  and  will 
continue  to  give  her  the  same  instruction 
that  she  would  have  received,  had  she  at- 
tended the  said  public  school,  and  that  the 
said  Mrs.  Hugelheim  was  capable  and  able 
to  give  said  child  said  instruction;  that  the 
said  Mrs.  Hugelheim  did  not  advertise  her- 
self as  keeping  a  private  school,  and  was 
not  known  In  the  neighborhood  as  the  keep- 
er of  a  private  school,  and  she  did  not  desire 
to  receive  or  attempt  to  get  other  pupils 
than  the  defendant's  said  child,  and  had  not 


made  up  her  mind  at  that  time  to  receive  oth- 
er pupils,  should  they  apply,  and  had  no 
regular  tuition  fixed  and  no  regularly  pre- 
scribed terms  of  school,  and  that  the  said 
Mrs.  Hugelheim  had  never  attempted  to  run 
a  private  school  before,  or  to  receive  pupils 
for  instruction;  that  it  was  agreed  between 
the  said  defendant  and  the  said  Mrs.  Hugel- 
heim that  she  should  teach  said  child  under 
said  agreement  as  long  as  the  public  schools 
In  that  township  were  In  session,  and  for  a 
time  or  period  not  less  than  that  of  the  pub- 
lic schools  of  the  school  corporation  where 
said  child  resided,  and  give  her  a  course 
equal,  If  not  superior,  to  that  of  the  public 
schools.  It  was  also  shown  that  appellee's 
child  had  been  attending  the  public  school  of 
the 'district  In  which  he  resided  until  taken 
therefrom  by  him  on  account  of  some  dis- 
agreement with  the  teacher  and  the  school 
authorities.  Upon  trial,  the  Jury  returned  a 
verdict  of  not  guilty. 

Appellant  complains  of  the  action  of  the 
court  in  refusing  to  give  certain  instruc- 
tions, the  discussion  of  which,  we  think,  will 
cover  every  question  raised  by  the  appeal. 
The  whole  question  in  this  case  is,  what  is  a 
private  school,  within  the  meaning  of  the 
statute?  The  contention  of  the  appellant  is 
clearly  stated  in  the  following  instruction, 
which  was  refused  by  the  court:  "(3)  A  pri- 
vate school,  within  the  meaning  of  the  law 
under  which  this  prosecution  Is  conducted, 
means  a  reputable  private  school,  organized 
and  conducted  as  such  In  good  faith  by  a 
reputable  person  or  persons,  who  possess  the 
necessary  qualifications  as  teacher  or  teach- 
ers, ,or  in  which  such  teacher  or  teachers 
were  provided,  and  who  have  the  proper 
equipment  for  conducting  such  a  school,  and 
who  hold  themselves  out  .as  conducting  such 
a  school."  We  think  the  instruction  was 
properly  refused,  because  it  is  radically 
wrong.  A  school,  in  the  ordinary  accepta- 
tion of  its  meaning,  is  a  place  where  instruc- 
tion is  imparted  to  the  young.  If  a  parent 
employs  and  brings  into  his  residence  a  teach- 
er for  the  purpose  of  instructing  his  child  or 
children,  and  such  instruction  is  given  as  the 
law  contemplates,  the  meaning  and  .spirit  Of 
the  law  have  been  fully  compiled  with.  This 
would  be  the  school  of  the  child  or  children 
so  educated,  and  would  be  as  much  a  private 
school  as  If  advertised  and  conducted  as 
such.  We  do  not  think  that  the  number  of 
persons,  whether  one  or  many,  make  a  place 
where  instruction  is  imparted  any  less  or 
more  a  school.  Under  a  law  very  similar  to 
ours,  the  Supreme  Court  of  Massachusetts 
has  held  that  the  object  and  purpose  of  a 
compulsory  educational  law  are  that  all  the 
children  shall  be  educated,  not  that  they  shall 
be  educated  In  any  particular  way.  Com- 
monwealth v.  Koberts,  34  N.  E.  402. 

The  other  instructions  tendered  by  appel- 
lant and  refused,  of  which  complaint  is 
made,  were  perhaps  not  so  radical  as  the 
one  quoted,  in  their  general  definition  of  a 
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private  school,  and  the  duty  of  the  parent 
under  the  statute;  but  they  were  all  wrong, 
and  tainted  with  the  genera]  proposition 
which  pervaded  appellant's  argument  to  the 
«ffeot  that  the  law  has  to  do  with  the  way  or 
place  where  a  child  shall  be  educated.  In 
■State  v.  Bailey,  157  Ind.  329,  61  N.  B.  731, 
S9  L.  R.  A.  436,  the  court  said:  "The  natural 
rights  of  the  parent  to  the  custody  and  con- 
trol '  of  bis  infant  child  are  subordinate  to 
the  power  of  the  state,  and  may  be  restricted 
and  regulated  by  municipal  laws.  One  of 
the  most  important  natural  duties  of  the 
parent  is  his  obligation  to  educate,  his  child, 
and  this  duty  he  owes  not  to  the  child,  only, 
but  to  'the  commonwealth.  If  he  neglects  to 
perform  It,  or  willfully  refuses  to  do  so,  he 
may  be  coerced  by  law  to  execute  such  civil 
obligations.  The  welfare  of  the  child  and 
the  best  Interests  of  society  require  that  the 
state  shall  exercise  its  sovereign  authority 
to  secure  to  the  child  the  opportunity  to  ac- 
quire an  education.  Statutes  making  it  com- 
pulsory upon  the  parent,  guardian,  or  other 
person  having  the  custody  and  control  of 
children  to  eend  them  to  public  or  private 
schools  foe  longer  or  shorter  periods  during 
certain  years  of  the  life  of  such  children  have 
not  only  been  upheld  as  strictly  within  the 
constitutional  power  of  the  Legislature,  but 
have  generally  been  regarded  as  necessary 
to  carry  out  the  express  purpose  of  the  Con- 
stitution itself."  But  what  is  all  this  for? 
Why  does  the  state  take  control  of  the  child, 
under  certain  circumstances,  at  a  certain  pe- 
riod of  its  life?  Its  purpose  is  "to  secure  to 
the  child  the  opportunity  to  acquire  an  edu- 
cation," which  the  welfare  of  the  child  and 
the  best  Interests  of  society  demand.  The 
result  to  be  obtained,  and  not  the  means  or 
manner  of  attaining  it,  was  the  goal  which 
the  lawmakers  were  attempting  to  reach. 
The  law  was  made  for  the  parent,  who  does 
not  educate  bis  child,  and  not  for  the  parent 
who  employs  a  teacher  and  pays  him  out  of 
his  private  purse,  and  so  places  within  the 
reach  of  the  child  the  opportunity  and  means 
of  acquiring  an  education  equal  to  that  ob- 
tainable in  the  public  schools  of  the  state. 
The  instructions  given  by  the  court  to  the 
•Jury  were,  to  say  the  least,  as  favorable  to 
appellant  as  our  construction  of  the  statute 
would  warrant. 
The  appeal  of  the  state  is  not  sustained. 


(33  Ind.  A.  1) 

OARR  v.  HUNTINGTON  LIGHT  &  FUEL 
CO. 

(Appellate  Court  of  Indiana,  Division  No.  1. 

April  7,  1004.) 

MINES  AND  MINERALS — Oil.  AND  OAS  LEASES— 
INTEBE8T  OF  LESSEE— FORFEITURE— QUIETING 
TITLE — COMPLAINT — SUFFICIENCY  OF  DESCRIP- 
TION. 

1.  Where  defendant  entered  on  land  and  pro- 
duced rrb  under  an  instrument  by  which  plain- 
tiff eonveyed  all  the  oil  and  gas  on  the  premises, 


together  with  the  exclusive  right  to  enter  there- 
on to  drill  and  operate  for  oil  and  gas,  maintain 
and  remove  buildings,  pipes,  machinery,  etc.,  in 
consideration  of  certain  payments  to  be  made, 
defendant  acquired  a  vested  interest  in  the  land 
for  the  purposes  named  in  the  instrument. 

2.  The  breach  of  a  covenant  by  defendant  to 
develop  plaintiff's  land  for  oil  in  accordance 
with  a  contract  giving  defendant  the  right  to  en- 
ter on  the  land  for  the  purpose  of  operating 
for  gas  and  oil  does  not  give  plaintiff  the  right 
to  declare  a  forfeiture  or  procure  the  cancella- 
tion of  the  contract. 

3.  A  complaint  praying  that  plaintiff's  title 
be  quieted  to  a  certain  tract  of  land,  "except  a 
one-half  acre  tract  surrounding  each  of  said 
three  wells,"  is  insufficient  in  definiteness  in  its 
description  of  the  land. 

Appeal  from  Superior  Court,  Grant  Coun- 
ty; Hiram  Brownlee,  Judge. 

Action  by  Alonzo  W.  Carr  against  the 
Huntington  Light  &  Fuel  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

John  A.  Kersey,  for  appellant  St  John  & 
Charles,  for  appellee. 

HENLEY,  C.  J.  Appellant  commenced  this 
action  against  appellee  to  quiet  bis  title  to 
the  northeast  quarter  of  the  southwest  quar- 
ter and  the  northwest  quarter  of  the  south- 
east quarter  of  section  18,  township  24  north, 
range  9  east  In  Grant  county,  Ind.  The  con- 
troversy  grows  out  of  the  claims  of  appellee 
under  an  agreement  entered  Into  by  the  par- 
ties to  the  action  on  the  3d  day  of  October, 
1898,  and  which,  omitting  the  formal  parts, 
was  in  the  following  words: 

"In  consideration  of  the  sum  of  Forty($40.- 
00)  Dollars,  and  the  covenants  and  agree- 
ments hereinafter  contained,  A.  W.  Carr  and 
wife,  first  party,  hereby  grant  and  convey 
unto  the  Huntington  Light  and  Fuel  Com- 
pany, second  party,  heirs  or  assigns,  all  the 
oil  and  gas  In  and  under  the  following  de- 
scribed premises,  together  with  the  exclusive 
right  to  enter  thereon  at  all  times  for  the 
purpose  of  drilling,  or  operating  for  oil,  gas 
or  water,  to  erect  maintain  and  remove  all 
buildings,  structures,  pipes,  pipe  lines  and 
machinery  necessary  for  the  production,  stor- 
age and  transportation  of  oil,  gas  or  water, 
providing  that  the  first  party  shall  have  the 
right  to  use  said  premises  for  farming  pur- 
poses (except  such  part  as  is  actually  occu- 
pied by  second  party),  namely:  A  lot  of  land 
situate  in  the  township  of  Monroe,  county  of 
Grant  in  the  state  of  Indiana,  as  is  describ- 
ed as  follows,  to  wit:  The  northeast  04)  of 
the  southwest  (%),  and  also  the  northwest  04) 
of  the  southeast  (V4)  all  in  Section  eighteen 
(18)  township  twenty-four  (24)  north,  range 
nine  (9)  east,  containing  in  all  eighty  acres 
more  or  less. 

"The  above  grant  is  made  upon  the  follow- 
ing terms: 

"Second  party  agrees  to  drill  a  well  upon 
said  premises  within  twelve  months  from  this 
date,  or  thereafter  pay  in  advance  the  first 
party  for  further  delay  a  yearly  rental  of 
forty  (140.00)  dollars,  until  said  well  is  drilled. 
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"Such  rentals,  when  due,  shall  be  deposit- 
ed in  Marion  Bank,  at  Marlon,  Grant  county, 
State  of  Indiana. 

"Should  second  party  refuse  to  make  such 
deposits,  or  pay  to  first  party  on  these  prem- 
ises, or  at  present  residence  of  first  party, 
the  said  rental  when  due  as  aforesaid,  such 
refusal  shall  be  construed  by  both  parties 
hereto  as  the  act  of  second  party  for  the  pur- 
pose of  surrendering  the  rights  hereby  grant- 
ed, and  this  instrument,  in  default  of  the 
rental  payments,  shall  be  null  and  void  with- 
out further  notice  from  second  party. 

"Should  oil  be  found  In  paying  quantities 
upon  these  premises,  second  party  agrees  to 
deliver  to  first  party  in  the  pipe  line  with 
which  he  may  connect  the  well  or  wells,  one- 
eighth  (%)  part  of  all  oil  produced  and  saved 
from  the  premises. 

"Should  gas  be  found  second  party  agrees 
to  pay  first  party  One  Hundred  ($100.00)  Dol- 
lars yearly,  payable  annually  in  advance,  for 
each  and  every  well  from  which  gas  is 
transported,  or  used  off  the  premises,  so  long 
as  the  same  Is  so  transported. 

"First  party  shall  have  free  of  expense, 
gas  by  March  IS,  1899,  to  use  at  his  own 
risk,  to  light  and  heat  the  dwellings  and  for 
domestic  use,  on  said  premises,  by  making 
connection  at  the  N.  W.  corner  of  the  south- 
west (%)  of  Sec.  (18)  Township  (24)  North, 
Range  (9)  East. 

"Second  party  shall  bury,  when  requested 
so  to  do  by  the  first  party,  all  oil  and  gas 
lines,  and  pay  all  damages  to  growing  crops, 
timber  and  fencing,  caused  by  the  aforesaid 
operations. 

"No  well  shall  be  drilled  nearer  than  800 
feet  of  the  buildings  now  on  the  premises, 
without  the  consent  of  the  first  party,  and 
no  well  shall  occupy  more  than  one-half  acre. 

"All  additional  taxes  arising  from  increas- 
ed valuation  on  each  (%)  acre  drilled,  caused 
by  said  operations  thereon,  shall  be  paid  by 
the  parties  of  the  second  part. 
'  "Second  party  may  at  any  time  reconvey 
this  grant,  and  thereupon  this  instrument 
shall  be  null  and  void. 

"Should  gas  be  found  and  not  utilized  from 
said  land,  rental  shall  be  paid  the  same  as 
gas  well  rental  after  30  days  from  completion 
of  well,  if  oil  is  found  in  paying  quantities, 
same  to  be  marketed  within  six  (6)  months 
from  completion,  or  pay  One  Hundred  Dol- 
lars per  year  until  pipe  line  is  laid  in  said 
Territory." 

It  is  averred  in  the  complaint,  which  is  in 
one  paragraph,  that  appellant  is  the  owner  of 
the  fee  of  the  real  estate  heretofore  describ- 
ed; that  appellee  claims  an  interest  in  said 
real  estate  by  reason  of  the  lease  heretofore 
net  out,  which  Is  made  a  part  of  the  com- 
plaint; that  said  lease  was'made  for  the  pur- 
pose of  exploring  and  developing  said  land 
for  gas  and  oil  by  means  of  wells  to  be  drilled 
thereon  by  appellee,  and  not  for  the  purpose 
of  enabling  the  lessee  to  hold  the  land,  or 
any  part  thereof,  and  prevent  the  same  from 


being  developed;  that  there  are  many  gas 
and  oil  wells  drilled  and  being  drilled  by  ap- 
pellee upon  lands  adjacent  to  appellant's 
said  land,  and  that  gas  and  oil  is  being  taken 
in  large  quantities  from  said  wells,  thereby 
taking  the  gas  and  oil  from  under  appel- 
lant's said  land;  that  "four  of  said  wells  on 
said  adjacent  lands  are  at  distances  from 
plaintiff's  land  as  follows:  One  at  115  feet, 
one  at  282  feet,  one  at  280  feet,  and  one  at 
€00  feet;  and  all  are  pumping  and  producing 
oil  in  paying  quantities,  and  are  taking  the 
same  from  plaintiff's  said  land."  The  com- 
plaint further  avers  that  appellee  has  not, 
during  the  three  years  during  which  it  has 
held  the  land,  diligently  or  In  good  faith  de- 
veloped the  land  so  held  for  either  gas  or  oil, 
but  has  drilled  only  three  wells  on  the  80 
acres  of  land  so  held;  that  said  well's  were 
drilled  only  for  gas;  that  if  they  had  been 
drilled  deeper,  in  Trenton  rock,  they  would 
have  produced  oil  in  paying  quantities;  that, 
but  for  appellee's  claim  under  said  lease,  ap- 
pellant could  procure  the  development  of  all 
his  land  for  gas  and  oil.  The  complaint  then 
concludes  as  follows:  "Said  defendant's  In- 
terest in  said  lands  under  and  by  virtue  of 
said  lease,  and  on  account  of  said  three  wells, 
extends  to  and  includes  one-half  acre  for  each 
well,  they  being,  respectively,  In  the  center  of 
such  one-half  acre  tract;  and  the  defendant 
having  a  right  of  ingress  thereto  and  egress 
therefrom  over  the  other  lands  of  the  plain- 
tiff for  the  purpose  of  obtaining  and  trans- 
porting gas  from  said  three  wells.  All  the 
residue  of  said  eighty-acre  tract  of  land  be- 
longs absolutely  to  the  plaintiff,  the  defend- 
ant falling  and  refusing  to  develop  the.  same 
as  aforesaid,  and  its  said  claim  is  wrongful 
and  a  cloud  upon  his  title.  Wherefore  the 
plaintiff  prays  the  court  that  his  title  to  all 
said  eighty-acre  tract  of  land,  except  a  one- 
half  acre  tract  surrounding  each  of  said  three 
wells,  and  on  the  center  of  which,  respective- 
ly, each  of  said  wells  Is,  and  the  right  of  ac- 
cess thereto  for  the  purpose  of  transporting 
gas  therefrom,  be  quieted  in  him,  and  that 
said  lease  be  canceled." 

The  trial  court  sustained  appellee's  demur- 
rer to  the  complaint.  The  sufficiency  of  the 
complaint  is  the  only  question  presented  by 
this  appeal.  The  complaint  shows  that  ap- 
pellee entered  upon  the  land  and  caused  to 
be  drilled  three  gaB  wells,  and  that  appellant 
received  and  is  receiving  therefrom,  under 
the  agreement,  the  sum  of  $300  per  annum. 
Through  the  instrument  and  entry  and  the 
production  of  gas  thereunder,  appellee  ac- 
quired a  vested  interest  in  the  land  for  the 
purposes  named  In  the  lease.  McKnight  v. 
Mfrs.  N.  6.  Co.,  146  Pa.  185,  23  Atl.  164,  28 
Am.  St  Rep.  790;  Harris  v.  Ohio  Oil  Co.,  67 
Ohio  St  118,  48  N.  E.  502;  Heller  v.  Dailey, 
28  Ind.  App.  555,  63  N.  EL  490.  Assuming 
that  the  appellee  Impliedly  covenanted  to 
reasonably*  develop  and  operate  the  land  for 
oil,  and  that  appellee  had  broken  the  Implied 
covenant  as  to  the  development  for  oil,  appel- 
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lant's  remedy  Is  not  by  way  of  forfeiture  or 
cancellation  of  the  contract  Harris  v.  Ohio 
Oil  Co.,  supra. 

The  complaint  in  the  case  at  bar  Is  insuffi- 
cient for  the  further  reason  that  the  descrip- 
tion of  the  real  estate,  the  title  to  which  is 
sought  to  be  quieted,  Is  Insufficient.  Jones 
v.  Mount,  30  Ind.  App.  59,  63  N.  E.  798,  and 
cases  cited. 

Judgment  affirmed. 

ROBINSON,  J.,  concurs  In  result 


(31  Ind.  A.  6ES) 

EVANSVLLLE  &  T.   H.   R.   CO.   t.   CLEM- 
ENTS. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
April  6,  1904.) 

KAILBOADB  —  CEOS8ING  INJURIES— NEGLIGENCE 
—FAILURE  TO  WASH — CONTRIBUTORY  NEGLI- 
GENCE—CARE  REQUIRED— LOOKING  AND  LIS- 
TENING—OBSTRUCTIONS TO  VIEW — EFFECT — 
INSTRUCTIONS— CUBE— TRIAL— INCONSISTENCY 
OF  VERDICT  WITH  FINDINGS. 

1.  The  action  of  a  railroad  in  running  a  train 
at  a  speed  of  60  miles  an  hour  through  a  village 
without  ringing  a  bell,  or  sounding  a  whistle,  or 
giving  any  signal  of  its  approach  to  a  crossing, 
is  negligence. 

2.  A  general  verdict  prevails  over  special  find- 
ings if  there  could  have  been,  under  the  issues, 
proof  of  supposable  facts  not  inconsistent  with 
those  specially  found,  sufficient  to  sustain  the 
general  verdict. 

3.  In  an  action  against  a  railroad  for  crossing 
injuries,  a  charge  that  it  was  defendant's  duty 
to  give  the  statutory  signals  on  approaching  a 
crossing,  and  if  it  failed  to  do  so,  and  injury 
resulted  therefrom,  the  defendant  would  be 
guilty  of  negligence,  and  if  the  engineer  failed 
to  sound  the  whistle  and  ring  the  bell,  and  by 
reason  of  such  failure  the  accident  occurred,  and 
plaintiff  was  injured  without  negligence  on  his 
part,  the  verdict  should  be  for  him,  was  not  open 
to  the  objection  of  relieving  plaintiff  from  the 
exercise  of  ordinary  care. 

4.  A  railroad  track  on  the  level  with  the  high- 
way is  in-  itself  a  warning  of  danger,  and,  if  a 
traveler's  view  is  obstructed,  he  is  admonished 
of  that  danger,  and  must  exercise  caution  com- 
mensurate therewith. 

5.  Failure  of  an  engineer  to  sound  his  whistle 
or  ring  his  bell  on  approaching  a  crossing  does 
not  relieve  a  traveler  on  the  highway  from  the 
use  of  care  and  ordinary  prudence  for  his  own 
safety. 

6.  It  is  not  negligence  with  respect  to  a  trav- 
eler on  a  crossing  for  a  railroad  to  maintain 
buildings  on  its  right  of  way  reasonably  neces- 
sary for  the  prosecution  of  its  business. 

7.  There  is  no  duty  on  a  railroad  to  maintain 
a  watchman  at  a  crossing  in  a  small  village. 

8.  A  pedestrian  approaching  a  railroad  cross- 
ing is  not  excused  from  looking  and  listening 
for  an  approaching  train  because  of  buildings 
placed  by  the  railroad  on  its  right  of  way  ob- 
structing the  pedestrian's  view. 

9.  A  bad  instruction  is  cured  only  by  its  with- 
drawal. 

Appeal  from  Circuit  Court,  Knox  County; 
O.  H.  Cobb,  Judge. 

Action  by  Lawrence  Clements  against  the 
Evansville  &  Terre  Haute  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals;   Reversed. 

f  4.  See  Railroads,  vol.  41,  Cent.  Dig.  I  1067. 


Iglehart  &  Taylor  and  Emison  &  Moffett, 
for  appellant    Cullop  &  Shaw,  for  appellee: 

COMSTOCK,  J.  The  appellee  brought  this 
action  against  the  appellant  to  recover  dam- 
ages for  injuries  to  his  person  received  In  a 
collision  with  one  of  the  appellant's  passen- 
ger trains  at  a  street  crossing  In  Oaktown, 
Knox  county,  Ind.  Judgment  was  rendered 
In  favor  of  the  appellee  upon  the  verdict  of 
the  Jury  for  $1,000.  With  their  general  ver- 
dict the  jury  returned  answers  to  interroga- 
tories. Motions  by  the  appellant  for  a  judg- 
ment on  the  answers  to  the  interrogatories 
and  for  a  new  trial  were  overruled.  Tbe 
errors  assigned  relate  to  the  overruling  of 
these  two  motions  and  in  overruling  a  demur- 
rer to  the  complaint 

The  complaint  avers,  In  substance,  omit- 
ting the  formal  parts,  that  the  railroad  of  the 
appellee  runs  through  the  business  and  resi- 
dence portion  of  Oaktown,  a  place  of  600 
Inhabitants;  that  It  Intersects  therein  a 
much-traveled  public  highway,  which  runs 
east  and  west,  the  railroad  running  north 
and  south;  that  on  tbe  north  side  of  the 
street,  and  up  to  and  along  its  line,  and  along 
and  up  its  tracks  on  the  east  side,  the  appel- 
lee maintained  a  depot  building  26  feet  high, 
30  feet  wide,  and  60  feet  long,  and  north  of 
the  depot,  on  Its  right  of  way  a  hand  car 
house  20  feet  by  12  feet  and  12  feet  high; 
that  these  buildings  obstructed  the  view  of 
trains  by  travelers  approaching  the  crossing 
from  the  east;  that  the  plaintiff  was  driving 
a  team  along  the  highway  from  east  to  west 
and  approaching  the  crossing  in  a  careful 
and  prudent  manner,  stopping,  looking,  and 
listening,  but  neither  seeing  nor  hearing  a 
coming  train;  that  while  he  was  attempting 
to  cross  over  tbe  crossing  In  a  careful  and 
prudent  manner  the  defendant  negligently 
ran  one  of  its  trains  from  the  north,  and  ap- 
proaching the  crossing  at  a  speed  of  60  miles 
an  hour,  and,  without  sounding  any  whistle 
or  ringing  any  bell  to  warn  travelers  of  Its 
approach,  collided  with  the  plaintiff,  throw- 
ing him  a  distance  of  20  feet  or  more,  and 
inflicting  upon  him  permanent  injuries;  that 
had  it  not  been  for  the  obstructions,  or  If  the 
defendant  had  given  the  proper  signals,  the 
collision  would  not  have  occurred.  Negli- 
gence Is  also  alleged  on  account  of  the  failure 
to  maintain  a  watchman  at  the  crossing,  and 
the  injury  Is  charged  to  have  resulted  from 
the  above  acts  of  commission  and  omission. 

The  objection  made  to  the  complaint  Is 
that  it  shows  no  actionable  negligence,  and 
that  no  negligent  act  producing  the  alleged 
injury  is  charged.  It  alleges  that  the  train 
•was  run  at  a  speed  of  60  miles  an  hour  with- 
out ringing  a  bell,  or  sounding  a  whistle,  or 
giving  any  signal  of  its  approach  to  a  dan- 
gerous crossing.  It  charges  substantially 
that  tbe  train  was  negligently  run  against  ap- 
pellee. Acts  are  charged  as  follows:  main- 
taining obstructions  to  the  view,  failing  to 
keep  a  watchman  at  the  crossing  to  give 
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warning,  running  at  a  high  rate  of  speed 
without  giving  signal  or  warning,  and  It  Is 
averred  that  because  of  any  and  all  of  the 
acts  of  commission  and  omission  the  plaintiff 
was  injured. 

The  failure  to  give  any  warning  is  of  itself 
an  act  of  negligence,  and  the  complaint  is 
therefore  sufficient  to  withstand  a  demurrer. 

As  to  the  motion  for  Judgment  on  the  an- 
swers to  the  interrogatories  notwithstanding 
the  general  verdict,  we  need  only  allude  to 
the  rule  that  the  general  verdict  prevails  over 
the  special  findings,  if  tbere  could  have  been, 
under  the  issues,  proofs  of  supposable  facts 
not  Inconsistent  with  those  specially  found, 
sufficient  to  sustain  the  general  verdict;  or. 
In  other  words,  sufficient  to  reconcile  the  gen- 
eral verdict  with  special  answers.  Rhodius 
y.  Johnson,  24  Ind.  App.  406,  66  N.  E.  942, 
and  cases  cited;  Sponhaur  v.  Ma  Hoy,  21  Ind. 
App.  287,  52  N.  E.  245,  and  cases  cited  at 
page  300,  21  Ind.  App.,  52  N.  E.  245.  The 
special  verdict  finds  appellant  negligent  in 
falling  to  give  the  statutory  warning  signals. 
This  is  not  contradicted  by  any  facts  spe- 
cially found.  It  also  finds  appellee's  freedom 
from  fault.  Even  if  we  concede,  for  the  pur- 
pose of  the  argument,  that  there  are  special 
findings  in  apparent  conflict  wltb  the  general 
verdict  upon  the  question  of  appellee's  negli- 
gence, we  cannot  say  that  under  the  issues 
proofs  of  supposable  facts  could  not  have 
been  made  sufficient,  with  the  facts  found, 
to  reconcile  the  general  verdict  with  the  an- 
swers to  Interrogatories. 

Certain  instructions,  to  which  we  will  re- 
fer, were  given  to  tbe  Jury,  and  exceptions 
duly  taken.  Instruction  1  in  effect  informed 
the  Jury  that  it  was  the  duty  of  the  defend- 
ant to  give  the  statutory  signals  when  ap- 
proaching the  crossing  of  a  public  highway, 
and,  if  tbere  was  a  failure  to  do  so,  and  in- 
Jury  occasioned  therefrom,  defendant  would 
be  guilty  of  negligence,  and  that,  if  the  Jury 
believed  from  the  evidence  that  the  engineer 
or  person  in  charge  of  the  engine  from  which 
the  accident  occurred  failed  to  sound  the 
whistle  or  ring  the  bell,  and  that  if,  by  rea- 
son of  such  failure,  the  accident  occurred, 
and  the  plaintiff  was  injured  without  negli- 
gence on  his  part,  the  verdict  should  be  in 
his  favor.  The  objection  Is  made  to  this  in- 
struction that  it  relieved  appellee  from  the 
exercise  of  reasonable  and  ordinary  care  un- 
der the  existing  conditions.  We  do  not  so 
understand  the  instruction.  It  only  desig- 
nates certain  acts  of  appellant  as  negligent. 

The  conclusion  of  the  second  instruction  is 
as  follows:  "So  that  in  this  case,  if  you  find 
from  the  evidence  that  the  plaintiff,  on  ap- 
proaching the  crossing  on  the  highway,  exer- 
cised due  care,  and  employed  his  senses  of 
seeing  and  hearing  to  ascertain  if  the  train 
was  approaching,  and  thereby  avoid  danger; 
and  If  yon  further  find  that  he  could  not  see 
the  train  because  of  obstructions,  and  that 
he  did  not  hear  it  because  there  were  no 
signals,  and  that  he  did  not  know  a  train  was 


approaching— then  the  plaintiff  would  be  Jus- 
tified in  presuming  that  there  was  no  train 
approaching,  and  that  he  could  pass  over  the 
crossing  In  safety."  The  objection  urged  is 
that,  if  the  plaintiff  knew  of  obstructions  to 
the  view,  he  had  no  right  to  assume  that  he 
could  cross  in  safety.  The  railroad  track  on 
tbe  level  with  the  highway  is  Itself  a  warn- 
ing of  danger.  Obstructions  to  the  view  ad- 
monish the  traveler  of  the  peril  to  which  he 
is  exposed.  Caution  must  always  be  exer- 
cised commensurate  with  the  known  danger. 
The  failure  of  tbe  engineer  to  sound  the  whis- 
tle or  ring  the  bell  does  not  relieve  the  person 
approaching  the  highway  from  the  use  of 
care  and  ordinary  prudence  for  his  safety. 
What  Is  ordinary  care  in  one  case  would  not 
be  ordinary  care  in  another  under  a  different 
state  of  facts.  "In  proportion  as  the  danger 
increases  must  the  vigilance  of  tbe  person  at- 
tempting to  cross  increase."  Oleson  v.  Lake 
Shore  R.  R.  Co.,  143  Ind.  405,  42  N.  E.  736, 
32  L.  R.  A.  149,  and  cases  cited;  Towers  v. 
L.  E.  &  W.  R.  R.  Co.,  18  Ind.  App.  684,  48 
N.  E.  1046,  and  cases  cited. 

In  Instructions  6,  11,  12,  and  13  the  court 
instructed  the  Jury  upon  the  question  of  ap- 
pellant's negligence,  In  substance,  that  they 
might  consider,  among  other  facte,  whether 
or  not  the  appellant  kept  a  watchman  at  said 
crossing,  and  whether  or  not  it  permitted  and 
maintained  any  obstructions  on  its  right  of 
way.  It  was  not  negligent  for  the  appellant 
to  maintain  buildings  upon  its  right  of  way 
reasonably  necessary  for  the  prosecution  of 
its  business.  The  law  did  not  Impose  upon 
appellant  the  duty  of  maintaining  a  watch- 
man, yet  from  the  parts  of  the  instruction 
referred  to  the  Jury  might  reasonably  infer 
that  the  maintenance  of  tbe  buildings  and 
the  failure  to  maintain  a  watchman  were 
acts  of  negligence  for  which  it  was  liable. 
"No  weight  can  properly  be  given  to  the 
finding  that  the  failure  of  defendants  to  have 
a  light  or  flagman  at  the  sidewalk  crossing  to 
warn  plaintiff  of  the  approach  of  the  locomo- 
tive, is  negligence."'  Wlnchell  v.  Abbot,  77 
Wis.  370,  46  N.  W.  665.  Said  instruction  12 
concludes  as  follows:  "If  such  obstruction, 
so  placed  there  by  tbe  railroad  company, 
would  prevent  a  person  traveling  upon  said 
highway  from  both  seeing  and  hearing  an 
approaching  train,  then  it  would  be  useless 
on  his  parf  to  look  and  listen  for  an  ap- 
proaching train.  The  law  would  not  require 
him  to  do  that  useless  act,  and  therefore  he 
would  be  excused  for  not  doing  so."  The 
instruction  excuses  appellee,  because  of  the 
obstruction  named,  from  exercising  reason- 
able care  for  his  own  safety.  Within  sight, 
If  not  within  hearing,  of  danger  (for  the 
crossing  was  Itself  warning  of  danger),  the 
jury  were  told  that  appellee  had  no  duty  to 
perform,  since  to  look  and  listen  would  be 
useless.  Tbe  Jury  might  fairly  be  misled 
Into  the  belief  that  appellee,  failing,  as  he 
testified,  to  see  or  hear  the  approaching  train 
at  a  distance  of  60  feet  from  the  crossing, 
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under  the  circumstances  related,  might,  with- 
out further  regard  for  his  safety,  proceed 
upon  his  way.  This  was  error.  Upon  the 
part  of  appellee  It  was  claimed  that  the  error 
of  these  instructions  is  cured  by  others  giv- 
en. This  we  cannot  concede.  A  bad  instruc- 
tion is  cured  only  by  its  withdrawal.  Be- 
cause of  said  instructions,  and  for  the  reason 
that  we  are  not  prepared  to  say,  from  the 
record,  that  a  right  result  has  been  reached, 
the  Judgment  is  reversed,  with  instructions 
to  sustain  appellant's  motion  for  a  new  trial. 

KOBT,  J.  I  concur  upon  the  ground  that 
it  was  the  duty  of  the  traveler  to  use  rea- 
sonable care  to  avoid  collision,  notwithstand- 
ing any  negligence  of  the  railway  company. 


(82  Ind.  A.  656) 

HALLAGAN  v.  TANNER  et  al. 

(Appellate  Court  of  Indiana,  Division  No.  X. 

April  5,  1904.) 

APPEAL— PARTIES  TO  JUDGMENT— QUESTIONS 
REVIEWABLE— DISMISSAL. 

1.  In  an  action  against  several  defendants  the 
only  judgment  rendered  was  one  in  favor  of 
plaintiff  against  some  of  the  defendants,  and 
on  appeal  plaintiff  complained  of  the  overruling 
of  his  motion  for  a  new  trial  as  to  a  defendant 
against  whom  no  judgment  was  rendered,  and 
in  overruling  his  motion  for  a  new  trial  gen- 
erally, but  no  complaint  was  made  of  anything 
at  the  trial  save  instructions  claimed  to  have 
prejudiced  plaintiff  as  against  the  defendant  in 
question.  Held,  that  the  appeal  will  be  dismiss- 
ed, since,  there  having  been  no  judgment  either 
in  favor  of  or  against  the  defendant  in  question, 
no  question  as  to  him  was  presented. 

Appeal  from  Circuit  Court,  White  County; 
T.  F.  Palmer,  Judge. 

Action  by  Patrick  Hallagan  against  George 
W.  Tanner  and  others.  Judgment  was  ren- 
dered in  favor  of  plaintiff  against  some  of 
the  defendants,  and  the  cause  dismissed  as 
to  others,  and  plaintiff  appealed  to  the  Su- 
preme Court.  Cause  transferred  from  the 
Supreme  Court  td  the  Appellate  Court  Ap- 
peal dismissed. 

Foltz,  Spitler  ft  Kurrie  and  Reynolds, 
Sills  &  Reynolds,  for  appellant  E.  B.  Sell- 
era  and  J.  B.  Wilson,  for  appellees. 

BLACK,  J.  This  cause  has  been  trans- 
ferred from  the  Supreme  Court  to  this  court 
The  appellant  by  his  complaint,  sought  to 
recover  the  value  of  certain  cattle  alleged 
to  have  been  converted  by  the  defendants 
therein  to  their  own  use,  and  also  to  recover 
the  amount  of  the  proceeds  of  alleged  sales 
of  such  cattle.  Upon  the  trial  by  jury  of 
Issues  formed  a  verdict  was  returned  for  the 
appellant  against  two  of  the  defendants,  the 
Sansom  Commission  Company  and  Simeon  A. 
Dowell,  and  In  favor  of  all  the  other  defend- 
ants named  as  such  in  the  complaint  being 
Stephen  W.  Thayer  and  six  other  persons. 
All  these  defendants,  together  with  certain 
others,  who  were  garnishees,  and  as  to  whom 
the  appellant  had  dismissed  during  the  trial, 


are  named  as  appellees  in  the  assignment  of 
errors.  The  appellant  addresses  his  attack 
against  the  action  of  the  court  in  overruling 
his  motion  for  a  new  trial  as  to  the  defend- 
ant Stephen  W.  Thayer  alone.  The  judg- 
ment was  rendered  In  favor  of  the  appellant 
against  the  Sansom  Commission  Company 
and  Simeon  A.  Dowell,  and  there  does  not 
appear  to  have  been  any  judgment  in  favor 
of  or  against  any  other  party.  There  being 
no  final  judgment  so  far  as  appears  from  the 
record,  to  which  the  appellee  Thayer  was  a 
party,  we  cannot  take  any  action  affecting 
his  rights.  The  appellant  does  not  claim  here 
that  judgment  was  not  correctly  awarded 
him  as  against  the  Sansom  Commission  Com- 
pany and  Simeon  A.  Dowell,  and  there  was 
no  other  judgment;  that  Is,  the  judgment 
actually  rendered  is  not  attacked.  It  is  true 
there  was  also  a  motion  of  the  appellant  for 
a  new  trial  of  the  cause  generally,  the  over- 
ruling of  which  also  is  assigned  as  error, 
but  there  was  not  stated  therein  any  cause 
referring  to  the  amount  of  the  recovery,  and 
In  his  brief  appellant  has  addressed  his  at- 
tention only  to  certain  instructions  by  which 
it  is  claimed  bis  cause  was  prejudiced  as 
against  the  defendant  Thayer.  The  case  Is 
not  so  presented  that  any  question  affecting 
Thayer  can  be  decided,  and  the  only  appar- 
ent purpose  of  the  appeal  falls. 
Appeal  dismissed. 


(tl  Ind.  A.  ST) 
BALTIMORE  &  O.   S.  W.  R.  CO.  v.  HUN- 
SUCKER. 
(Appellate  Court  of  Indiana,  Division  No.  2. 
April  7,  1904.) 

SERVANT'S  injuries— safe  place  to  work- 
application  OF  DOCTRINE  —  CONTEitBUTORT 
NEGLIGENCE— FAILURE  TO  EXERCISE  SENSES — 
PLEADINGS  — SUFFICIENCY— FELLOW  SERV- 
ANT'S ACT-^JUDGMENT  —  REVERSAL  —  PLEAD- 
INGS BAD  IN  PART. 

1.  Any  danger  at  a  place  where  a  wreck  on  a 
railroad  has  occurred  is  as  open  and  obvious  to 
an  employe  sent  to  remove  such  wreckage  as 
it  is  to  the  railroad,  and,  the  purpose  of  clear- 
ing away  the  wreckage  being  to  make  the  place 
Bale,  the  rule  as  to  the  master's  duty  to  furnish 
a  safe  place  to  work  does  not  apply. 

2.  In  order  that  a  complaint  for  a  servant's 
injuries  may  be  good  against  a  demurrer  for 
want  of  facts,  it  must  show  an  absence  of 
knowledge  on  the  port  of  the  servant  of  the 
defects  or  dangers  of  which  he  complains;  and 
a  general  allegation  of  want  of  such  knowledge 
is  insufficient,  in  the  face  of  allegations  from 
which  it  is  evident  that  the  servant  must  have 
known  of  the  defects  or  dangers,  or  that  he 
had  the  same  means  or  opportunities  for  such 
knowledge  as  the  master. 

3.  The  relations  between  master  and  servant 
are  reciprocal,  each  being  obligated  to  use  care, 
diligence,  and  caution ;  and,  where  the  servant 
fails  to  use  his  natural  senses,  he  must  suffer 
the  consequences,  although  he  did  not  discover 
the  danger  to  which  he  was  exposed. 

4.  Under  Burns'  Ann.  St  1901,  {  7083,  mak- 
ing railroads  liable  for  injuries  to  employes 
where  the  injury  results  from  the  negligence  of 
any  person  In  its  service,  to  whose  order  the 
injured  employe  was  bound  to  conform  and  did 
conform,  a  complaint  alleging  that  defendant'* 
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superintendent  of  wreckage,  to  whom  was  dele- 
gated authority  to  control  the  work  of  clearing 
away  wreckage,  had  full  power  to  control  de- 
fendant's servants,  including  plaintiff;  that 
plaintiff  conformed  to  such  orders,  and  was  at 
the  time  of  his  injuries  performing  his  duties 
in  obedience  thereto ;  and  that  plaintiff's  in- 
juries were  caused  wholly  by  reason  of  the  neg- 
ligence of  the  superintendent  in  failing  to  use 
a  derrick  to  hoist  a  car  bolster  which  was  too 
heavy  to  be  loaded  by  hand,  and  in  ordering 
plaintiff,  with  other  employes,  to  take  hold  of 
such  car  bolster  and  load  the  same,  and  failing 
to  warn  plaintiff  of  the  danger,  of  which  plain- 
tiff did  not  know — stated  a  cause  of  action. 

5.  Where  a  complaint  for  a  servant's  injuries 
is  in  two  paragraphs,  one  good  and  the  other 
bad,  and  it  does  not  appear  from  the  record  on 
which  paragraph  the  verdict  and  judgment  for 
plaintiff  rests,  such  judgment  will  be  reversed, 
where  the  trial  court  overruled  a  demurrer  to 
the  bad  paragraph  of  the  complaint. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thomas  B.  Buskirk,  Judge. 

Action  by  William  Hunsucker  against  the 
Baltimore  &  Ohio  Southwestern  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

McMullen  &  McMullen  and  O.  H.  Mont- 
gomery, for  appellant  Burton  &  Vance  and 
McHenry  Owen,  for  appellee. 

WILEY,  P.  J.  Action  by  appellee  to  re- 
cover damages  for  personal  Injuries  inflicted 
by  the  alleged  negligence  of  appellant  Com- 
plaint In  two  paragraphs,  to  which  a  demur- 
rer waa  overruled.  Answer  In  two  para- 
graphs, to  the  second  of  which  a  demurrer 
was  overruled.  Reply  In  denial,  trial  by 
Jury,  general  verdict  for  appellee,  and  an- 
swer to  interrogatories.  Appellant's  motion 
for  judgment  on  the  answers  to  Interroga- 
tories and  for  a  new  trial  overruled.  Appel- 
lant also  moved  to  reject  and  dismiss  appel- 
lee's complaint  on  the  ground  that  he  refused 
to  submit  to  an  examination  as  a  witness 
prior  to  the  trial,  which  motion  was  also 
overruled.  All  rulings  adverse  to  appellant 
are  assigned  as  errors.  Appellee  has  as- 
signed as  cross-error  the  overruling  of  his 
demurrer  to  the  second  paragraph  of  an- 
swer. 

The  first  paragraph  of  complaint  avers 
that  appellee  was  In  the  employ  of  appellant 
as  a  sectlonman;  that  he  was  40  years  of 
age,  In  good  health,  and  was  of  great 
physical  strength;  that  on  the  19th  of  June, 
1901,  while  so  employed,  there  was  a  wreck 
of  freight  cars  on  appellant's  road,  by  which 
some  cars  were  derailed  and  broken  Into 
fragments;  that  it  was  necessary  to  clear 
away  said  wreckage,  to  place  the  derailed 
cars  back  on  the  track,  and,  in  clearing  away 
said  wreckage,  it  became  necessary  to  hoist 
and  load  and  haul  parts  of  the  broken  cars 
away;  that  it  became  necessary  for  the 
superintendent -of  wreckage  to  take  charge 
•of  the  work,  and  It  was  the  duty  of  the  sec- 
tlonmen  to  obey  his  orders  and  directions, 
and  said  superintendent  ordered  and  direct- 
ed the  sectlonmen,  including  appellee,  to  as- 
sist In  the  work;  that  the  superintendent  of 


wreckage  had  the  necessary  appliances,  der- 
rick, tools,  and  implements  to  clear  away 
the  wreckage,  and  had  the  same*  In  process 
of  operation,  and,  In  addition  thereto,  had 
cars,'  engines,,  and  trains  for  the  purpose  of 
carrying  the  wreckage  away;  that  it  was 
a  part  of  appellee's  duty  to  assist  in  clear- 
ing away  said  wreckage;  that,  in  perform- 
ing said  work,  there  was  used  for  loading 
the  heavy  parts  a  derrick,  until  near  its  com- 
pletion, when  it  became  necessary  to  load 
heavy  pieces,  known  as  a  "car  bolster," 
which  weighed  about  1,500  pounds;  that  in 
loading  the  same,  the  superintendent  of 
wreckage  ordered  and  directed  the  section- 
men,  including  appellee,  to  take  hold  of  the 
same  with  their  hands  and  load  it  into  one 
of  the  "dump  or  side-dump"  cars,  which  had 
a  high  siding;  that  in  attempting  to  load 
It  several  of  the  employes,  Including  ap- 
pellee, took  hold  of  it  which  was  irregular 
in  shape,  had  bolts,  bolt  heads,  or  plates  pro- 
jecting on  the  sides  or  edges,  which  prevent- 
ed it  from  slipping  on  the  top  of  the  car, 
and,  when  they  had  placed  one  end  on  the 
top  of  the  end  of  said  dump  car,  there  was 
a  bolt  or  bolt  head  or  plate  projecting  from 
the  underside,  which  made  it  necessary  to 
lift  the  said  car  bolster  so  it  would  pass  said 
point  and  slip  over  the  end  into  the  car,  but 
in  attempting  to  do  so,  the  bolster  was  too 
heavy  for  the  number  of  men  who  could 
get  hold  of  it  to  handle  it  and,  appellee  be- 
ing at  the  end  of  the  bolster,  with  his  hands 
and  right  shoulder  under  and  attempting 
to  support  it  and  standing  on  the  ground, 
and  being  lower  than  the  top  of  the  dump 
car,  and  those  engaged  in  trying  to  load  it 
in  the  car  being  unable  to  hold  It  by  reason 
of  its  weight  It  slipped  back  against  appel- 
lee's shoulder,  and,  being  unable  to  extricate 
himself  and  escape,  he  had  to  hold  the  same, 
whereby  he  was  injured.  (Here  follow  the 
particulars  of  the  Injuries  appellee  sus- 
tained.) This  paragraph  of  complaint  then 
charges  appellant  with  these  specific  acts  of 
negligence,  to  wit  that  the  said  car  bolster 
was  too  large  and  heavy  and  ill  shaped  to  be 
loaded  on  a  car  by  the  personal  and  manual 
efforts  of  the  sectionmen,  and  should  have 
been  hoisted  and  loaded  by  the  derrick  which 
was  there  and  In  use,  and  could  have  been 
supplied  by  the  exercise  of  reasonable  care; 
that  to  so  attempt  to  load  the  same  into  a 
car,  with  the  sides  and  ends  thereof  eight 
to  ten  feet  high,  was  dangerous  to  life  and 
limb,  and  was  known  to  be  so  by  appellant 
and  that  appellant  also  knew  that  the  proper 
and  safe  way  to  load  the  said  car  bolster 
was  by  the  use  of  the  derrick;  that  appellee 
had  no  knowledge  of  the  great  weight  of  the 
car  bolster,  nor  of  the  danger  or  nnsafety  of 
attempting  to  hoist  and  load  it  in  the  man- 
ner attempted;  that  he  had  no  knowledge 
or  notice  that  there  were  upon  the  sides 
and  edges  of  the  car  bolster  any  bolts,  bolt 
beads,  or  plates  projecting  therefrom,  and 
did  not  know  it  was  dangerous  to  attempt  to 
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load  It,  until  the  same  had  been  placed  upon 
the  top  of  the  end  of  the  car,  at  which  time 
it  became  'impossible  for  him  to  extricate 
himself  from  danger,  without  almost  certain 
death  to  himself  and  great  injury  to  his  fel- 
low laborers.  It  is  then  averred  that  "his 
said  injuries  were  incurred  wholly  by  reason 
of  the  carelessness,  negligence,  and  failure 
to  furnish  him  with  a  reasonably  safe  and 
suitable  place  to  work." 

In  the  second  paragraph  of  complaint,  ap- 
pellee seeks  to  fix  the  liability  upon  the  ap- 
pellant, under  subdivision  2  of  section  7083, 
Bums'  Ann.  St.  1901,  commonly  known  and 
designated  as  the  "Employers'  Liability 
Act."  It  is  averred  that  one  Hodnapp  was 
appellant's  superintendent  of  wreckage,  to 
whom  was  delegated  authority  to  manage 
and  control  the  work  of  clearing  away 
wreckage  on  the  lines  of  its  road;  that  said 
Hodnapp  had  full  power  and  authority  to 
manage  and  control  the  work  of  clearing 
away  the  wreckage  of  broken  cars  and  de- 
bris, and  bad  full  power  to  control  and  man- 
age the  servants  and  laborers  of  appellant, 
Including  appellee;  that  said  Hodnapp  had 
authority  to  give  orders  and  directions, 
which  appellee  and  other  employes,  were 
bound  to  obey  and  conform  to;  that  appellee 
did  so  obey  and  conform  to  said  orders  and 
directions,  and  was  at  the  time  of  his  in- 
juries performing  his  duties  in  conformity 
and  obedience  to  said  orders.  It  is  further 
alleged  that  appellee's  injuries  were  caused 
wholly  by  reason  of  the  negligence  and  care- 
lessness of  said  Hodnapp,  that  said  super- 
intendent should  have  used  the  derrick  to 
hoist  and  load  the  car  bolster,  which  appel- 
lant had  provided;  that  it  was  too  heavy  to 
be  loaded  by  band,  and  to  attempt  to  load 
the  same  by  hand  was  dangerous  and  unsafe, 
but  Hodnapp,  disregarding  his  duty  to  ap- 
pellee to  provide  him  a  reasonably  safe  and 
suitable  place  In  whi„h  to  work,  ordered  and 
directed  appellee,  with  other  employes,  to 
take  hold  of  said  car  bolster  and  load  the 
same,  well  knowing  it  was  too  heavy  to  be 
handled  with  reasonable  safety,  and  negli- 
gently failed  to  warn  appellee  of  the  danger; 
that  said  Hodnapp,  by  giving  said  order  and 
direction,  made  the  place  of  work  dangerous 
and  unsafe;  and  that  appellee  did  not  know 
of  such  danger.  It  Is  also  further  alleged 
that  appellee,  at  the  time  of  and  prior  to  his 
said  injury,  had  no  knowledge  of  the  great 
weight  of  said  car  bolster,  nor  of  the  danger 
«nd  unsafety  of  so  attempting  to  hoist  and 
load  the  same  Into  the  car  by  hand,  and  that 
be  was  in  the  exercise  of  due  care  and  dili- 
gence for  his  own  safety,  and  was  free  from 
any  fault  or  negligence  on  his  part  It  will 
be  observed  that  in  this  paragraph  of  com- 
plaint no  charge  of  negligence  Is  made  on 
the  ground  that  bolts,  bolt  heads,  and  plates 
were  projecting  from  the  car  bolster. 

It  is  shown  by  the  first  paragraph  of 
complaint  that  it  was  a  part  of  appellee's 
duties  as  a  sectlonman-  to  assist  In  clearing 


up  wreckage  within  his  territory.  The  first 
paragraph  is  a  common-law  count  for  inju- 
ries sustained  while  appellee  was  in  the  line 
of  his  duty,  and  that  his  injuries  resulted 
from  appellant's  negligence.  The  acts  of  neg- 
ligence charged  are  both  acts  of  omission 
and  commission,  in  that  it  was  negligence  to 
omit  to  use  the  derrick  in  loading  the  car 
bolster,  and  that  it  was  also  negligence  to  at- 
tempt to  load  it  by  manual  strength,  as  de- 
tailed. The  direct  cause  of  appellee's  Injury, 
as  shown  by  this  paragraph,  was  a  projecting 
bolt  on  the  car  bolster,  which  kept  It  from 
slipping  over  the  end  of  the  car  into  which  it 
was  being  loaded,  and,  by  reason  of  its  great 
weight,  caused  it  to  slip  back  on  appellee's 
shoulder.  The  first  paragraph  avers  that  ap- 
pellee had  no  knowledge  or  notice  that  there 
were  upon  the  edges  or  sides  of  the  car  bol- 
ster any  bolts,  bolt  heads,  or  plates  projecting 
therefrom,  and  did  not  know  that  It  was  dan- 
gerous or  unsafe  to  assist  in  the  attempt  to 
load  said  car  bolster  until  the  same  had  been 
placed  on  the  end  of  the  car.  There  is  want- 
ing In  the  complaint  any  averment  that  ap- 
pellee could  not  have  known,  by  the  exercise 
of  reasonable  care,  that  there  were  projecting 
bolts,  bolt  heads,  or  plates  on  the  car  bol- 
ster, before  he  began  to  move  it,  or  that  he 
could  not  have  known,  by  the  exercise  of 
reasonable  care,  that  it  was  dangerous  to 
undertake  to  move  It  in  the  manner  describ- 
ed. True,  the  first  paragraph  alleges  that  ap- 
pellee's injuries  were  the  result  of  the  care- 
lessness, negligence,  and  failure  of  duty  of 
defendant,  and  Its  failure  to  furnish  him  a 
reasonably  safe  and  suitable  place  to  work, 
yet  it  seems  clear  from  the  general  and  spe- 
cific allegations  that  the  sufficiency  of  this 
paragraph  cannot  be  upheld  upon  the  theory 
that  appellant  did  not  furnish  appellee  a  rea- 
sonably safe  place  to  work.  It  is  shown  that 
a  part  of  appellee's  duties  was  to  assist  in 
clearing  away  wrecks.  A  place  where  a 
wreck  on  a  railroad  has  occurred,  with  the 
wreckage  present,  may  or  may  not  be  a 
place  of  danger.  It  is  evident  that  such  a 
place  is  as  open  and  obvious  to  the  employe' 
as  it  is  to  the  employer.  If  the  place  is  dan- 
gerous, the  danger  is  apparent  to  all  who 
have  an  opportunity  of  observing  it  The 
surroundings,  conditions,  and  situation  are 
subjects  of  observation  to  all  alike.  The  pur- 
pose of'  clearing  away  and  removing  the 
wreckage  is  to  make  the  place  safe,  and  It 
would  seem  that  under  such  conditions  the 
doctrine  that  it  is  the  duty  of  the  master  to 
use  reasonable  care  in  making  the  working 
place  of  his  servant  reasonably  safe  would 
not  apply.  The  complaint  shows  further  that 
appellant  did  furnish  suitable  machinery  and 
appliances  with  which  to  do  the  particular 
work  in  which  appellee  was  engaged,  for  it 
did  furnish  a  derrick,  and  the  complaint  avers 
that  it  was  the  proper  appliance  with  which 
to  load  the  car  bolster.  It  is  shown  by  this 
paragraph  that  the  direct  cause  of  appellee's 
injuries  was  the  great  weight  of  the  car  bol- 
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ster,  and  a  bolt  in  It  which  kept  it  from 
slipping  onto  the  car  when  placed  on  the  top 
of  the  siding.  The  car  bolster  is  not  specific- 
ally described,  but  it  1b  averred  to  be  "a 
heavy  piece  of  car,"  which  weighed  about 
1,600  pounds.  An  object  of  that  weight  must 
be  of  considerable  size.  Appellee  was  a  man 
of  mature  years,  and  had  the  same  oppor- 
tunity of  observing  the  shape,  size,  and  gen- 
eral character  of  the  car  bolster  as  appel- 
lant's superintendent  of  wreckage  had.  It  is 
not  averred  that  its  dangers  were  latent 
The  bolts,. bolt  beads,  and  plates  that  pro- 
jected from  it  were  as  open  and  obvious  to 
his  view  as  to  the  master's.  When  be,  with 
other  employes,  first  took  hold  of  it  to  place 
it  in  the  car,  he  must  have  discovered  its 
great  weight.  He  knew  as  well  as  the  mas- 
ter did  the  height  it  had  to  be  lifted,  for  the 
car  into  which  it  was  to  be  placed  was  on 
the  track,  and  was  visible  to  all.  He  says  in 
his  complaint  that  the  top  of  the  car  was 
from  eight  to  ten  feet  high.  Notwithstand- 
ing the  averment  of  want  of  knowledge  on 
his  part  of 'the  danger  incident  to  loading -the 
car  bolster,  and  the  projecting  bolts,  etc.,  yet 
we  are  confronted  with  the  physical  fact, 
from  which  there  is  no  escape,  that  these 
things  were  open  and  obvious  to  one  using 
ordinary  care.  He  knew  also  that  the  der- 
rick was  not  being  used  in  this  particular 
work.  . 

A  complaint  of  this  character,  to  be  good 
against  a  demurrer  for  want  of  facts,  the  ob- 
ligation rests  upon  the  plaintiff  to  disclose  an 
absence  of  knowledge  on  his  part  of  the  de- 
fects or  dangers  of  which  he  complnlna  It 
Is  firmly  established  by  the  decisions  that 
the  general  allegation  of  the  absence  of 
knowledge  will  be  overcome  by  allegations 
from  which  it  is  evident  that  the  servant 
must  have  known  of  the  defects  or  dangers, 
or  had  the  same  means  or  opportunity  for 
such  knowledge  as  the  master  had.  Louis- 
ville, etc.,  Ry.  Co.  v.  Kemper,  147  Ind.  561,  47 
N.  E.  214;  Peerless  Stone  Co.  v.  Wray,  143 
Ind.  574,  42  N.  E.  927;  Sheets  v.  Chicago, 
etc,  Ry.  Co.,  139  Ind.  682,  39  N.  E.  154; 
Ames  v.  Lake  Shore,  etc.,  Ry.  Co.,  135  Ind. 
363,  35  N.  E.  117.  In  Louisville,  etc.,  Co.  v. 
Kemper,  supra,  it  was  said:  "Where  the  al- 
leged defects  are  of  such  a  character  as  that 
their  perils  are  open  and  obvious,  it  would 
seem  but  a  contradiction  of  terms  to  say,  in 
the  absence  of  peculiar  circumstances  deny- 
ing an  opportunity  for  observation,  that, 
while  so  open  and  obvious  to  the  servant  as 
the  facts  specially  alleged  disclose,  the  gen- 
eral allegation  of  want  of  knowledge  is  over- 
come* by  such  special  allegations."  The  case 
of  Citizens',  etc.,  Ry.  Co.  v.  Brown,  is  in 
point.  29  Ind.  App.  185,  64  N.  E.  98.  There 
appellee,  who  was  in  appellant's  service  as  a 
servant,  was  called  upon  to  assist  in  moving 
a  heavy  iron  "frog,"  and  averred  that  while 
so  engaged  he  was  pulled  over  and  injured, 
that  the  work  was  dangerous,  that  appellant 
knew  of  such  danger,  and  that  appellee  was 


ignorant  thereof.  There  was  no  averment  in 
the  complaint  that  the  danger  was  latent, 
and  it  was  held  that,  if  it  was  a  dangerous 
undertaking,  the  danger  was  as  obvious  to 
appellee  as  it. was  to  appellant.  The  com- 
plaint there  failed  to  aver  that  the  dangers 
to  which  appellee  was  exposed  were  not  ap- 
parently such  that  they  could  have  been 
avoided  by  the  use  of  ordinary  care,  and  the 
complaint  was  held  bad.  In  Wortman  v. 
Mlnnich  et  al.,  28  Ind.  App.  31,  62  N.  E.  85,  it 
was  held  that  the  servant  assumed  those 
risks  which  were  open  and  obvious,  or  which 
he  could  have  discovered  by  the  exercise  of 
ordinary  care,  and  the  fact  that  he  did  not 
know  of  the  defects  which  caused  his  injury 
could  avail  him  nothing,  where  he  had  equal 
opportunity  with  the  master,  and  could,  by 
ordinary  observation,  have  seen  them.  See, 
also,  Stuart  v.  New  Albany,  etc.,  Co.,  15  Ind. 
App.  184,  43  N.  E.  961.  In  Peerless  Stone  Co. 
v.  Wray,  supra,  appellee  was  Injured  by  the 
giving  away  of  a  bank  of  dirt,  clay,  and 
stone  as  he  waa  passing  near  it  It  was  al- 
leged in  his  complaint  that  he  had  no  knowl- 
edge that  said  "dirt,  clay,  and  stone  had 
been  loosened  and  left  without  any  support"; 
that  appellant  knew  there  was  danger  of  its 
falling;  and  that  there  was  danger  in  passing 
near  it  There  was  no  allegation  that  appel- 
lee did  not  know  of  the  danger.  It  was  held 
by  the  Supreme  Court  that  it  was  apparent 
from  the  allegations  that  appellee  had  at 
least  an  equal  opportunity  with  appellant  to 
have  known  that  the  embankment  mentioned 
was  unsupported,  that  it  was  open  to  bis  ob- 
servation, and  that,  if  he  bad  exercised  or- 
dinary care,  he  would  have  known  such  fact. 
The  court  said:  "The  rule  is  that  obvious 
defects  or  dangers,  open  to  the  ordinary, 
careful  observation,  or  such  as  are  or  should 
be  known  by  the  exercise  of  ordinary  care, 
are  assumed  by  the  employe.  The  paragraph 
may  therefore  be  considered  the  same  as  if 
the  averment  that  appellee  had  no  knowledge 
that  the  embankment  was  unsupported  were 
eliminated,  but,  whether  so  considered  or 
not,  it  is  clear  that  the  averment  of  want  of 
knowledge  on  the  part  of  appellee  was  not 
sufficient."  In  Griffin  v.  Ohio,  etc.,  Ry.  Co., 
124  Ind.  326,  24  N.  E.  888,  it  was  held  that, 
where  the  danger  is  alike  open  to  the  obser- 
vation of  both  the  master  and  servant,  they 
are  upon  an  equality,  and  that  the  master  is 
not  liable  for  an  injury  incident  to  the  busi- 
ness. The  following  cases  are  also  in  point: 
Day  v.  Cleveland,  etc.,  Ry.  Co.,  137  Ind.  206. 
36  N.  E.  854;  Vincennes  Water  Co.  v.  White, 
124  Ind.  376,  24  N.  E.  747;  Indiana,  etc.,  Ry. 
Co.  v.  Daily,  110  Ind.  75, 10  N.  E.  631. 

In  the  case  we  are  considering,  appellee 
was  a  man  of  mature  years  and  judgment, 
and  in  such  case  the  law  does  not  cast  upon 
the  master  the  duty  of  becoming  eyes  and 
ears  for  his  servant,  where  there  is  nothing 
to  prevent  the  latter  from  using  his  own  eyes 
and  ears  to  avoid  danger.  The  relations  that 
necessarily  exist  between  master  and  serv- 
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ant  are  largely  reciprocal,  and  the  law  im- 
poses upon  each  of  them  the  duty  of  using 
care,  diligence  and  caution.  Men  must  use 
the  senses  with  which  they  are  endowed;  and, 
where  one.  falls  to  do  so,  be  alone, must  suf- 
fer the  consequences,  and  he  is  not  excused 
where  he  fails  to  discover  danger,  if  he  made 
no  attempt  to  employ  the  faculties  that 
be  possessed.  Day  v.  Cleveland,  etc.,  Co., 
supra;  Brazil,  etc.,  Co.  v.  Hoodlet,  129  Ind. 
827,  27  N.  B.  741;  Lake  Shore,  etc.,  Ry.  Co. 
v.  Plnchin,  112  Ind.  592,  13  N.  E.  677;  Stew- 
art, Adm'r,  v.  Pa.  Co.,  ISO  Ind.  242,  29  N.  E. 
910;  Pa.  Co.  v.  Meyers,  Adm'r,  136  Ind.  242, 
86  N.  E.  32. 

For  the  infirmities  of  the  first  paragraph  of 
complaint  to  which  we  have  referred,  the  de- 
murrer should  have  been  sustained. 

As  above  stated,  by  the  second  paragraph 
appellee  seeks  to  fasten  liability  upon  appel- 
lant under  the  provisions  of  the  employers' 
liability  act  of  1893  (Acts  1893,  p.  294;  sec- 
tion 7083,  Burns'  Ann.  St  1901).  Section  1 
of  that  act  provides  "that  every  railroad 
•  •  *  shall  be  liable  for  damages  for  per- 
sonal injury  suffered  by  any  employe  while  in 
its  service,  the  employe  so  injured  being  in 
the  exercise  of  due  care  and  diligence,  in  the 
following  cases:  •  •  *  Second.  Where 
such  Injury  resulted  from  the  negligence  of 
any  person  in  the  service  of  such  corporation, 
to  whose  order  or  direction  the  injured  em- 
ploye, at  the  time  of  the  injury,  was  bound  to 
conform,  and  did  conform."  Under  the  aver- 
ments of  the  second  paragraph  of  the 'com- 
plaint, the  general  doctrine  of  fellow  serv- 
ants or  of  assumed  risks  is  not  controlling. 
The  statute  is  clear  and  explicit,  and  is  its 
own  Interpretation.  It  simply  provides  that 
where  an  injury  results  to  any  person  in  the 
service  of  a  corporation  embraced  therein, 
from  the  negligence  of  any  person  in  the  serv- 
ice of  such  corporation,  to  whose  order  or  di- 
rection the  injured  employe,  at  the  time  of 
the  injury,  was  bound  to  conform,  and  did 
conform,  the  master  shall  respond  in  dam- 
ages, provided  the  injured  party  was  in  the 
exercise  of  due  care  and  diligence.  This  em- 
braces the  doctrine  of  vice  principal,  by 
which  the  person  in  authority,  to  whose  or- 
ders the  employe  is  bound  to  conform  and 
does  conform,  represents  and  acts  for  the 
corporation.  To  contradistinguish  the  differ- 
ence between  the  doctrine  of  the  co-servants' 
rule  and  that  applicable  under  this  statute, 
the  Supreme  Court  has  applied  this  threefold 
test:  (1)  Was  the  offending  servant  clothed 
by  the  employer  with  authority  to  give  or- 
ders to  the  injured  servant  that  the  latter 
was  bound  to  obey?  (2)  Did  the  injury  re- 
sult to  the  latter  from  the  negligence  of  the 
former  while  conforming  to  an  order  of  the 
former,  that  the  injured  servant  was  at  the 
time  bound  to  obey?  (3)  Was  the  injured 
party  at  the  time  of  the  Injury  In  the  exercise 
of  dHe  care  and  diligence?  Louisville,  etc., 
R  Co.  v.  Wagner,  153  Ind.  420,  53  N.  E.  927; 
Thacker  v.  Chicago,  etc.,  R.  Co.,  159  Ind.  82, 


64  N.  E.  605,  59  L.  R.  A.  792;  Indianapolis 
Gas  Co.  v.  Sbumack,  23  Ind.  App.  87,  54  N.  B. 
414.  Measured  by  the  rule  declared  in  these 
cases,  the  second  paragraph  of  complaint 
states  a  cause  of  action  under  subdivision  2 
of  section  1  of  the  act  of  March  4, 1893  (sec- 
tion 7083,  supra).  The  demurrer  to  It  was 
properly  overruled. 

It  does  not,  however,  affirmatively  appear 
from  the  record  upon,  which  paragraph  of 
complaint  the  verdict  and  judgment  rest.  In 
such  case  a  judgment  for  the  plaintiff  be- 
low will  be  reversed  because  of  the  action  of 
the  court  In  overruling  a  demurrer  to  a  bad 
paragraph  of  complaint  Cincinnati,  etc.,  R. 
Co.  v.  Voght  26  Ind.  App.  665,  60  N.  E.  797. 

Judgment  reversed,  and  the  court  below  is 
directed  to  sustain  the  demurrer  to  the  first 
paragraph  of  complaint 


OS  Ind.  A.  8) 

ATKINSON  v.  STATE. 

(Appellate  Court  of  Indiana,  Division  No.  1. 

April  7,  1904.) 

INTOXICATING  LIQUORS  —  PERMITTING  PEBSONS 
TO  ENTEB  SALOON   ON  PROHIBITED    DATS- 
INDICTMENT— EVIDENCE— SUFFICIENCY. 

1.  An  objection  that  an  indictment  does  not 
state  facts  sufficient  to  constitute  an  offense, 
made  for  the  first  time  on  appeal,  is  unavailing, 
if  a  public  offense  be  charged  against  defendant, 
though  the  indictment  be  insufficient  on  a  mo- 
tion to  quash. 

2.  An  indictment  charging  a  statutory  offense 
in  the  language  of  the  statute,  or  in  terms  sub- 
stantially equivalent  thereto,  is  sufficient. 

3.  An  indictment  alleging  that  defendant,  be- 
ing the  holder  of  a  retail  liquor  license,  and  be- 
ing engaged,  as  owner  and  proprietor,  in  the 
sale  of  liquors,  did  permit  certain  persons,  not 
members  of  his  family,  to  enter,  on  Sunday,  the 
room  where  liquors  were  sold,  sufficiently  char- 
ges the  offense  described  in  Burns'  Ann.  St. 
1901,  f  7283c,  making  it  unlawful  for  a  licensed 
liquor  dealer  to  permit  others  than  members  of 
his  family  to  go  into  the  room  where  liquors  are 
being  sold  on  days  when  the  sale  of  liquor  is  pro- 
hibited by  law. 

4.  Burns'  Ann.  St  1901,  8  7278,  provides  that 
the  applicant  for  a  retail  liquor  license  shall 
publish  a  notice  stating  the  "precise  location  of 
the  premises"  in  which  he  desires  to  sell.  Sec- 
tion 7283  authorizes  the  county  auditor  to  issue 
a  license  to  the  applicant,  with  the  privilege  of 
permitting  liquor  to  be  drunk  on  the  premises, 
as  stated  in  the  notice,  and  which  license  shall 
state  the  place  of  sale.  Section  7283a  requires 
the  applicant  to  specifically  describe  the  room 
in  which  he  desires  to  sell  liquor,  and  the  loca- 
tion thereof;  and,  if  there  is  more  than  one 
room  in  the  building  in  which  liquors  are  in- 
tended to  be  sold,  the  applicant  shall  specifical- 
ly describe  and  locate  the  room.  Section  7283b 
requires  a  licensed  liquor  retailer  to  provide  for 
the  sale  of  liquor  in  a  room  separate  from  any 
other  business,  and  no  devices  for  amusement 
or  partitions  of  any  kind  shall  be  permitted  in 
such  room.  Section  7283d  requires  that  any 
room  where  liquors  are  sold  under  a  license 
must  be  on  the  ground  floor,  and  in  a  room 
fronting  the  street.  The  application  for  a  li- 
cense, the  published  notice  thereof,  and  the  or- 
der granting  the  same,  described  the  real  es- 
tate by  metes  and  bounds,  or  lot,  and  the  prem- 
ises were  designated  as  the  north  room  of  a 
building;  describing  the  room,  giving  the  di- 
mensions thereof,  and  the  entrances  thereto. 
The  business  under  the  license  was  conducted 
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on  the  entire  ground  floor  of  the  building.  The 
floor  was  divided  by  a  partition  extending  to 
within  about  three  feet  of  the  ceiling.  There 
were  two  doors  in  the  partition.  The  bar  was 
located  on  the  north  side  of  the  partition,  and 
on  the  other  side  there  were  pool  tables.  The 
doors  in  the  partition  were  kept  open  through  the 
week,  but  closed  on  Sunday  The  dimensions  of 
the  room  on  the  bar  side  of  the  partition  were 
less  than  the  dimensions  given  in  the  papers  re- 
quired for  the  issuance  of  the  license.  Held, 
that  to  permit  persons  not  members  of  the  li- 
censee's family  to  enter  on  Sunday  the  part  of 
the  room  occupied  by  the  pool  tables  constituted 
a  violation  of  Burns'  Ann.  St.  1901,  §  7283c, 
making  it  unlawful  for  a  licensed  liquor  dealer 
to  permit  others  than  members  of  his  family 
to  enter,  on  days  when  the  sale  of  liquor  is  pro- 
hibited, the  room  where  liquors  are  sold. 

Appeal  from  Circuit  Court,  Jay  County; 
John  M.  Smith,  Judge. 

John  W.  Atkinson  was  convicted  of  crime, 
and  appeals.    Affirmed: 

James  J.  Moran  and  Charles  Shockney, 
for  appellant.  C  W.  Miller,  Atty.  Gen.,  L. 
O.  Rothschild,  C.  C.  Hadley,  and  W.  a 
Geake,  for  the  State. 

BLACK,  J.  In  the  indictment  in  this  case 
It  was  charged  that  the  appellant,  John  W. 
Atkinson,  late  of,  etc.,  on,  etc.,  at,  etc.,  "be- 
ing then  and  there  the  holder  of  a  license  is- 
sued under  the  laws  of  the  state  of  Indiana 
to  sell  intoxicating  liquors  at  retail  in  quan- 
tities of  less  than  a  quart,  in  said  county, 
and  being  then  and  there  engaged,  as  the 
owner  and  proprietor,  in  the  sale  of  said  in- 
toxicating liquors,  under  and  by  virtue  of 
the  license  and  authority  aforesaid,  in  a  cer- 
tain storeroom  then  and  there  being,  did 
then  and  there  unlawfully  permit"  eight  per- 
sons named,  "who  were  not  then  and  there 
members  of  his  family,  to  go  and  enter  into 
said  room  where  intoxicating  liquors  were 
then  and  there  sold  as  aforesaid,  the  said 
day  being  the  first  of  the  week,  commonly 
called  Sunday;  contrary,"  etc. 

It  is  assigned  as  error  that  this  indictment 
does  not  state  facts  sufficient  to  constitute  a 
public  offense.  The  objections  urged  against 
the  indictment  are,  first,  that  the  words  "at 
a  time"  are  not  inserted  after  the  words  "be- 
ing then  and  there  the  holder  of  a  license  is- 
sued under  the  laws  of  the  state  of  Indiana 
to  sell  intoxicating  liquors  at  retail  in  quan- 
tities of  less  than  a  quart";  second,  that  the 
Indictment  does  not  show  that  the  liquors 
-were  sold  in  a  room  where  a  license  could 
lawfully  be  granted,  or  that  the  license  cov- 
ered a  room  wherein  intoxicating  liquors 
could  be  sold  by  virtue  of  a  license.  An  in- 
dictment may  be  thus  attacked  by  the  de- 
fendant for  the  first  time  on  appeal,  but  such 
attack  will  not  prevail  except  where  there  is 
an  omission  in  the  indictment  of  some  crim- 
inal charge;  and  mere  want  of  certainty  in 
tbe  statement  of  the  facts  constituting  an 
offense  cannot  be  ground  for  so  questioning 
the  indictment  Such  an  assignment  will 
not  prevail  if  a  public  offense  be  charged 
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against  tbe  defendant,  though  there  be  such 
want  of  specific  certainty  in  the  charge  that 
the  indictment  would  be  insufficient  on  mo- 
tion to  quash.  State  v.  Noland,  29  Ind.  212; 
Stewart  v.  State,  113  Ind.  505,  16  N.  E.  186; 
Elliott,  App.  Proc.  |  488.  To  avoid  prolixity, 
general  pleading  is  allowed  in  all  cases 
where  the  subject  comprehends  a  multiplici- 
ty of  matter  and  a  great  variety  of  facts 
(Shinn  v.  State,  68  Ind.  423);  and  it  is  a  gen- 
eral rule,  that  in  defining  a  criminal  offense 
in  an  indictment,  it  is  sufficient  to  charge 
the  statutory  offense  in  the  language  of  the 
statute,  or  in  terms  substantially  equivalent 
thereto.  State  v.  Beach,  147  Ind.  74,  46  N. 
E.  145,  36  L.  R.  A.  179;  Chandler  v.  State, 
141  Ind.  106,  39  N.  B.  444;  Lay  v.  State,  12 
Ind.  App.  362,  39  N.  B.  768;  State  v.  Allen, 
12  Ind.  App.  528,  40  N.  E.  705.  It  Is  express- 
ly enacted  that  no  indictment  or  Information 
shall  be  deemed  invalid,  nor  shall  tbe  same 
be  set  aside  or  quashed,  nor  shall  the  trial, 
judgment,  or  other  proceedings  be  stayed, 
for  any  defect  or  imperfection  which  does 
not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  tbe  merits. 
Section  1825,  Burns'  Ann.  St.  1901.  And  if 
the  offense  charged  is  stated  with  such  a  de- 
gree of  certainty  that  the  court  may  pro- 
nounce judgment,  upon  a  conviction,  accord- 
ing to  the  right  of  the  'case,  the  indictment 
will  be  in  this  respect  sufficient.  Section 
1824,  Burns'  Ann.  St.  1901.  The  proceeding 
is  based  upon  section  7283c,  Burns'  Ann.  St 
1901,  by  which  it  is  provided  as  follows: 
"Any  room  where  spirituous,  vinous,  malt  or 
other  Intoxicating  liquors  are  sold  by  virtue 
of  a  license  under  the  laws  of  the  state  of 
Indiana  shall  be  bo  arranged  that  the  same 
may  be  securely  closed  and  locked,  and  ad- 
mission thereto  prevented,  and  the  same 
shall  be  securely  locked  and  all  persons  ex- 
cluded therefrom  on  all  days  and  hours  up- 
on which  the  sale  of  such  liquors  is  prohibit- 
ed by  law.  It  is  hereby  made  unlawful  for 
the  proprietor  of  such  a  place  and  the  busi- 
ness herein  contemplated  of  selling  intoxi- 
cating liquors,  to  permit  any  person  or  per- 
sons other  than  himself  and  family  to  go 
into  such  room  and  place  where  intoxicating 
liquors  are  so  sold  upon  such  days  and  hours 
when  the  sale  of  such  liquors  is  prohibited 
by  law,"  etc.  The  punishment  to  be  inflict- 
ed for  a  violation  of  this  section  is  prescrib- 
ed in  the  next  following  section.  Sunday  is 
one  of  the  days  upon  which  the  sale  of  Intox- 
icating liquors  is  prohibited  by  law.  Sec- 
tion 2194,  Burns'  Ann.  St  1901.  Tbe  indict- 
ment, we  think,  sufficiently  charged  the  of- 
fense described  in  section  7283c,  supra. 

The  cause  was  tried  by  the  court,  and  the 
overruling  of  the  appellant's  motion  for  a 
new  trial  is  assigned  as  error,  and  it  is  claim- 
ed in  his  behalf  that  the  evidence  was  in- 
sufficient to  uphold  the  conviction.  The  dis- 
pute relates  to  the  evidence  concerning  the 
place  into  which  the  persons  named  in  the 
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indictment,  other  than  the  appellant  and  his 
family,  were  permitted  to  go  on  the  day  des- 
ignated. 

The  saloon  was  on  the  ground  floor  of  a 
two-story  brick  building  fronting  on  High 
street,  in  the  town  of  Redkey,  the  lot  extend- 
ing southward  from  that  street  something 
more  than  150  feet  The  business  as  actual- 
ly conducted  by  the  appellant  was  carried 
on  in  the  entire  space  of  the  ground  floor  of 
the  building,  there  being  an  entrance  by  a 
front  door  on  High  street,  and  there  being 
also  an  entrance  by  a  back  door  somewhere 
in  the  rear  portion  of  the  building.  There 
was  next  to  the  street  a  compartment  in 
which  was  located  a  bar;  behind  the  bar  and 
south  of  it,  extending  across  the  room,  was 
a  partition  constructed  of  boards  about  four 
feet  high,  above  whieh  was  open  lattice 
work,  the  size  of  the  openings  or  "meshes" 
being  described  as  about  five  inches,  which 
extended  upward  to  within  about  three  feet 
from  the  ceiling.  There  were  two  doors  in 
this  partition,  affording  entrance  to  and  from 
the  portion  of  the  room  in  rear  thereof,  one 
of  the  doors  being  behind  the  bar,  affording 
passage  to  a  space  behind  a  counter  in  the 
room  in  rear  of  the  partition.  Some  of  the 
witnesses  testified  that  in  these  openings  in 
the  partition  there  were  banging  curtains. 
It  was  in  evidence,  however,  that  there  were 
in  both  openings  doors  of  pine  wood,  provided 
with  locks,  and  closed  and  locked.  In  the 
portion  of  the  place  in  rear  of  this  partition 
there  were  some  pool  tables,  and  it  was 
spoken  of  in  the  testimony  of  some  of  the 
witnesses  as  a  poolroom,  and  was  used  as 
such,  and  the  business  both  in  the  front  and 
rear  portions  of  the  room— that  Is,  on  both 
sides  of  the  partition— was  owned  and  con- 
trolled by  the  appellant. 

The  evidence  showed  that  all  the  persons 
mentioned  in  the  indictment  as  being  present 
on  the  Sunday  in  question  were  on  that  day 
in  the  portion  of  the  room  behind  the  parti- 
tion, one  of  them  being  the  appellant's  bar- 
keeper, and  that  a  part  of  the  time  another  of 
his  barkeepers  also  was  there,  when  a  num- 
ber of  the  persons  named  in  the  indictment, 
other  than  the  appellant  or  members  of  his 
family,  were  present  The  ages  of  those 
present  other  than  the  barkeepers,  were,  of 
one  15  years,  'of  three  16  years,  of  one  23 
years,  and  one  was  referred  to  in  the  testi- 
mony as  a  boy,  and  the  age  of  another  was 
not  shown.  So  far -as  shown,  they  came  in 
at  the  back  door.  It  was  not  shown  that  any 
of  these  persons  was  in  the  portion  of  the 
room  north  of  the  partition.  The  doors  in 
the  partition  were  kept  open  through  the 
week,  but  it  was  in  evidence  that  the  appel- 
lant locked  the  doors  in  the  partition  on  the 
inside,  or  north  side  thereof,  upon  the  night 
of  the  preceding  day,  Saturday;  and  it  did 
not  appear  that  these  doors,  or  either  of  them, 
was  opened  or  unlocked  on  the  Sunday  In 
question.  The  young  men  thus  present  were 
sitting  around  In  the  "poolroom,"  drinking; 


beer  and  talking.  There  was  testimony  that 
the  portion  of  the  room  in  front  of  the  par- 
tition was  about  25  feet  wide,  and  also  that  it 
went  back  24  feet  10  inches.  The  appellant 
himself  testified  that  he  did  not  authorize 
anybody  to  enter  the  place  of  business  or 
suffer  anybody  to  enter  it  on  the  day  in  ques- 
tion, but  there  was  evidence  that  one  of  the 
barkeepers,  above  mentioned,  had  a  key  to 
the  back  room. 

The  appellant's  application  for  license,  the 
published  notice  thereof,  and  the  order  of 
the  county  board  granting  the  license  were  In- 
troduced in  evidence.  In  all  of  them  there 
was  a  description  by  metes  and  bounds  of 
the  real  estate  or  lot  on  which  the  building 
in  question  was  located,  and  in  each  of 
them  the  premises  on  which  .the  intoxicat- 
ing liquors  were  to  be  sold  were  designated 
as  the  north  room  on  the  ground  floor  of  the 
two-story  brick  building  situated  on  said  real 
estate  described,  and  said  room  was  in  each 
of  said  papers  described  by  metes  and 
bounds,  indicating  a  depth  of  28  feet  6  inch, 
es,  and  a  width  in  part  of  17  feet  and  in 
part  of  19  feet  4  inches.  The  order  for  a  li- 
cense contained  also  the  following  language: 
"Said  room  fronts  on  High  street  In  said 
town,  and  is  entered  therefrom  by  means  of 
a  door,  and  has  two  doors  In  south  end  lead- 
ing to  the  south  room;  all  doors  are  provid- 
ed with  locks  and  keys,  and  can  be  securely 
locked.  Said  room  has  a  large  glass  front 
facing  High  street  which  permits  an  unob- 
structed view  of  the  entire  room  when  blinds 
and  screens  are  removed."  The  published  no- 
tice also,  though  not  the  application,  contain- 
ed the  same  language  last  above  quoted.  In 
the  application  no  permission  was  asked  to 
carry  on  any  other  business  than  that  of 
selling  Intoxicating,  etc.,  liquors,  with  the 
privilege  of  allowing  the  same  to  be  drunk 
on  the  premises,  at  and  in  the  room  located 
on  the  ground  floor  fronting  upon  High  street 
in  the  north  room  of  the  two-story  brick 
building  at  No. High  street  situated  up- 
on the  premises  described.  In  the  license 
was  the  following:  "And  the  board  further 
order  that  no  device  for  amusement  or  mu- 
sic, or  game  of  any  kind  or  character,  or 
sale  of  anything  other  than  intoxicating  liq- 
uors, be  allowed  in  or  on  said  premises,  ex- 
cept that  which  is  expressly  provided  by 
law." 

We  must  make  some  reference  to  the  stat- 
utes relating  to  the  place  where  Intoxicating 
liquors  may  be  sold  under  license,  so  far  as 
they  seem  to  affect  the  question  for  decision. 
The  person  desiring  to  obtain  the  license 
must  publish  "a  notice  stating  the  precise  lo- 
cation of  the  premises  in  which  he  desires 
to  sell."  Section  7278,  Burns'  Ann.  St  1901. 
The  county  auditor  is  to  "issue  a  license  to 
the  applicant  for  the  sale  of  such  liquors  as 
he  applied  for,  with  the  privilege  of  permit- 
ting the  same  to  be  drunk  on  the  premises 
as  stated  in  the  aforesaid  notice,  whieh  li- 
cense shall  specify  the  name  of  the  applicant; 
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the  place  of  sale  and  the  period  of  time  for 
which  such  license  Is  granted."  Section  7283, 
Burns'  Ann.  St  1901.  The  person  applying 
for  license,  in  the  application,  must  specific- 
ally describe  the  room  in  which  he  desires 
to  sell  snch  liquors,  and  the  exact  location  of 
the  same,  and,  if  there  is  more  than  one  room 
in  the  building  in  which  such  liquors  are  in- 
tended to  be  sold,  said  applicant  shall  spe- 
cifically describe  and  locate  the  room  In 
which  he  desires  to  sell  such  liquors  in  such 
building.  Section  7283a,  Burns'' Ann.  St  1901. 
The  licensed  retailer  is  required  to  "provide 
for  the  sale  of  such  liquors  in  a  room  sepa- 
rate from  any  other  business  of  any  kind, 
and  no  devices  for  amusement,  or  music  of 
any  kind  or  character,  or  partition  of  any 
kind,  shall  be  permitted  in  such  room;  pro- 
vided, that  nothing  in  the  provisions  of  this 
act  shall  be  construed  to  forbid  the  sale  of 
cigars  and  tobacco  in  such  place  of  business; 
and  provided  further,  that  if  such  applicant 
for  license  desires  to  carry  on  any  other 
or  different  business,  he  shall  state  the  same 
in  his  application  for  license,  and  the  same 
may  be  granted  or  refused  by  the  board  of 
commissioners  bearing  such  application,  and 
such  permission  shall  be  stated  in  the  li- 
cense, if  granted."  Section  7288b,  Burns' 
Ann.  St  1901.  The  section  upon  which  this 
prosecution  is  based  (section  7283c)  has  been 
already  set  out  herein. 

Any  room  where  intoxicating  liquors  are 
sold  by  virtue  of  a  license  must  be  situated 
on  the  ground  floor  or  basement  of  the  build- 
ing and  "in  a  room  fronting  the  street  or 
highway  upon  which  such  building  is  situat- 
ed, and  said  room  shall  be  so  arranged,  either 
■with  window  or  glass  door,  as  that  the  whole 
of  said  room  may  be  in  view  from  the  street 
or  highway,  and  no  blinds,  screens  or  ob- 
structions to  the  view  shall  be  arranged, 
erected  or  placed  so  as  to  prevent  the  en- 
tire view  of  said  room  from  the  street  or 
highway  upon  which  the  same  is  situated 
during  such  days  and  hours  when  the  sales 
of  such  liquors  are  prohibited  by  law."'  Sec- 
tion 7283d,  Burns'  Ann.  St  1901. 

It  seems  to  be  the  intent  of  the  statutes 
now  In  force  that  the  place  and  premises 
contemplated  therein  for  the  selling  of  in- 
toxicating liquors  in  less  quantities  than  a 
quart  at  a  time,  with  the  privilege  of  per- 
mitting the  drinking  thereof  on  the  prem- 
ises under  and  'by  virtue  of  a  license,  must 
be  one  single  room,  which  may  be  viewed 
throughout  Its  entire  extent  or  space  by  a 
person  looking  through  the  prescribed  win- 
dow or  glass  door  from  the  street  on  which 
the  room  must  front  A  back  or  side  room 
used  in  connection  with  the  business  of  sell- 
ing intoxicating  liquors  under  a  license,  and 
In  aid,  promotion,  or  furtherance  of  such 
business,  is  not  contemplated  as  permissible 
tinder  the  statute.  No  business  of  any  kind 
other  than  selling  liquors  and  permitting  the 
drinking  thereof  is  to  be  carried  oh  in  this 
room,  and  no  devices  for  amusement  or  mu- 


sic of  any  kind  or  character,  or  partition  of 
any  kind,  are  to  be  permitted  in  this  room, 
except  that  the  sale  of  cigars  and  tobacco 
in  such  place  of  business— that  is,  in  such 
room— is  not  forbidden,  and  except  also,  that 
If  the  applicant  desires  to  carry  on  any  other 
or  different  business,  and  state  such  desire 
In  his  application  for  license,  the  county 
board  may  grant  or  refuse  permission  there- 
of. So  far  as  the  place  of  selling  is  con- 
cerned, it  Is  not  necessary  in  the  notice  (the 
statutory  provision  for  which  has  not  been 
changed  since  the  year  1875)  to  state  more 
than  the  precise  location  of  the  premises; 
and  the  license  must  be  for  the  sale  of  liq- 
uors with  the  privilege  of  permitting  them 
to  be  drunk  on  the  premises,  as  stated  In 
the  notice,  and  must  specify  the  place  of 
sale;  and  in  the  application  the  particular 
room  and  its  exact  location  must  be  spe- 
cifically described.  There  are  numerous  re- 
quirements as  to  what  the  holder  of  a  li- 
cense must  do  with  reference  to  the  room 
and  the  business,  as  to  which  the  statutes 
do  not  expressly  require  that  reference  be 
made  in  the  application,  notice,  or  license,  if 
we  except  the  matter  of  carrying  on  some 
other  kind  of  business  in  the  room.  See 
Gates  v.  Haw,  150  Ind.  370,  50'  N.  E.  299. 
Here  there  seems  to  have  been  an  attempt  to 
evade  the  statutes  by  Inserting  In  the  ap- 
plication and  notice  a  description  of  the  room 
by  metes  and  bounds,  and  procuring  such  de- 
scription in  the  order  of  the  board,  with  oth- 
er unnecessary  matter,  and  by  providing  a 
prohibited  amusement  in  the  room  outside 
of  such  metes  and  bounds,  and  separated 
from  the  bar  by  a  partition  forbidden  by 
law.  The  statute  classes  appliances  for 
amusement  in  connection  with  the  retailing 
of  intoxicating  liquors  as  constituting  an 
unlawful  accompaniment  of  a  licensed  sa- 
loon or  drinking  place,  unless  expressly  per- 
mitted by  the  license,  when  the  amusement 
must  be  furnished  in  the  same  room  where 
the  liquors  are  sold  and  drunk,  and  not  else- 
where. The  purpose  of  the  statute  under 
which  the  appellant  was  prosecuted  Is  to 
prevent  so  far  as  possible,  the  evasion  of  the 
law  by  licensed  dealers  through  sales  of  liq- 
uor at  times  when  it  is,  by  the  lawmaking 
power  of  the  state,  deemed  to  be  detrimental 
to  the  welfare  of  society  to  make  such  sales. 
It  is  true  that  the  appellant  could  not  prop- 
erly be  convicted  of  one  statutory  offense 
for  conduct  which  did  not  constitute  such 
particular  offense,  though  it  may  hare  fur- 
nished ground  for  prosecution  under  another 
statute;  yet,  if  his  conduct  constitute  an 
offense  for  which  he  is  prosecuted,  he  can 
derive  no  benefit  from  its  being  also  an  of- 
fense for  which  he  Is  not  prosecuted;  and 
we  must  seek  to  uphold  and  enforce  the  in- 
tention of  the  Legislature,  and  not  permit 
evasion  of  the  law  by  subterfuge.  The  ap- 
pellant was  carrying  on  the  business  of  a 
saloon  keeper  under  and  by  virtue  of  a  li- 
cense containing,  unnecessarily  and  by  his 
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procurement,  a  description  by  metes  and 
bounds  of  tie  room,  being  a  false  descrip- 
tion of  the  premises  in  which  the  business 
was  conducted.  During  the  week  the  pro- 
hibited poolroom  was  a  part  of  his  saloon  be- 
hind a  prohibited  partition.  It  did  not  cease 
Jo  be  a  part  of  the  room  In  which  he  was  li- 
censed to  sell  by  the  locking  of  the  parti- 
tion doors  on  Sunday.  Though  it  be  merely 
Incidental  to  the  offense,  yet,  haying  arrived 
at  such  conclusion,  we  may  not  Improperly 
say  that  subjecting  Immature  persons  to 
temptation,  and  .thereby  Inducing  them  to 
countenance  such  violation  of  law,  whether 
for  paltry  gain  or  gratuitously,  should  be 
strongly  reprobated  by  all  who  have  occa- 
sion to  remark  upon  the  matter. 
Judgment  affirmed. 

(209  111.  252) 

MALLIN  v.  WENHAM  et  al. 
(Supreme  Court,  of  Illinois.    April  20,  1904.) 

ASSIGNMENT    OF    WAGES—  VALIDITY—  PUBLIC 
POLICY—  EXEMPTION  LAWS—  BANKRUPTCY. 

1.  Where  one  is  in  the  actual  employment  of 
another,  and  is  receiving  wages  thereunder, 
though  not  under  a  contract  for  a  definite  pe- 
riod, he  may  make  a  valid  assignment  of  his 
future  earnings. 

2.  An  assignment  of  future  earnings  is  not 
against  public  policy  so  as  to  render  It  void. 

3.  Statutes  exempting  wages  from  execution  do 
not  render  invalid  a  contract  assigning  future 
earnings. 

4.  Under  Bankr.  Law  July  1,  1898,  c.  541,  i 
67d.  30  Stat.  564,  565  [U.  S.  Comp.  8t.  1901,  p. 
3449],  providing  that  liens  given  in  good  faith 
and  for  a  present  consideration,  which  have  been 
recorded  it  record  thereof  was  necessary  to  im- 
part notice,  shall  not  be  affected  by  the  act,  an 
assignment  of  future  earnings  under  an  existing 
contract  of  employment,  where  the  consideration 
has  been  received,  is  not  superseded  by  a  dis- 
charge in  bankruptcy  of  the  assignor. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Bill  by  James  H.  Mallin  against  Charles  F. 
Wenham  and  another.  From  a  judgment  of 
the  Appellate  Court  (103  111.  App.  609)  re- 
versing a  decree  in  favor  of  complainant,  he 
appeals.    Affirmed. 

In  this  case  a  bill  is  filed  by  appellant, 
Mallin,  against  appellee  and  Armour  &  Co. 
Mallin,  for  several  years  prior  to  the  com- 
mencement of  this  suit,  was  employed  con- 
tinuously by  Armour  &  Co.  on  a  salary  of 
$100  per  month.  He  had  no  definite  con- 
tract of  employment,  but  was  employed  from 
month  to  month.  Between  October,  1897, 
and  June,  1898,  he  from  time  to  time  bor- 
rowed money  from  appellee  at  usurious  rates 
of  interest.  He  obtained  $342  more  from 
Wenham  than  he  ever  paid  back.  On  June 
3,  1898,  to  secure  his  indebtedness  to  Web- 
ham,  be  executed  and  delivered  an  assign- 
ment of  wages,  as  follows: 

"For  a  valuable  consideration  to  me  In 
hand  paid  by  C.  F.  Wenham,  the  receipt 
whereof  is  hereby  acknowledged,  I  do  here- 

t  L  See  Assignment*,  vol.  i.  Cent.  Dig.  {  20. 


by  transfer,  assign  and  set  over  to  said  0. 
F.  Wenham,  his  heirs,  executors,  administra- 
tors or  assigns,  all  salary  or  wages,  and 
claims  for  salary  or  wages,  due  or  to  be- 
come due  me  from  Armour  &  Co.,  or  from 
any  other  person  or  persons,  Ann,  copartner- 
ship, company,  corporation,  organization  or 
official  by  whom  I  am  now  or  may  hereafter 
become  employed,  at  any  time  before  the  ex- 
piration of  ten  years  from  the  date  hereof. 

"I  do  hereby  constitute,  irrevocably,  the 
said  O.  F.  Wenham,  his  heirs,  executors,  ad- 
ministrators or  assigns,  my  attorney,  in  my 
name  to  take  all  legal  measures  which  may 
be  proper  or  necessary  for  the  complete  re- 
covery and  employment  of  the  claim  hereby 
assigned,  and  I  hereby  authorize,  empower 
and  direct  the  said  Armour  &  Co.,  or  any  one 
by  whom  I  may  be  employed  as  above,  to 
pay  the  said  demand  and  claim  for  wages 
or  salary  to  the  said  C.  F.  Wenham,  bis 
executors,  administrators  or  assigns,  and 
hereby  authorize  and  empower  him  or  them 
to  receipt  for  the  same  In  my  name. 

"J.  H.  Mallin. 
"Chicago,  111.,  third  day  of  June,  1898.- 
On  May  3,  1899,  Mallin  filed  his  petition  in 
bankruptcy,  and  his  indebtedness  to  C.  F. 
Wenham  was  scheduled  in  his  bankruptcy 
proceedings,  and  Wenham  had  notice  there- 
of. On  October  23, 1899,  be  obtained  his  dis- 
charge in  bankruptcy.  Subsequently  Wen- 
ham brought  suit  in  the  name  of  Mallin,  for 
the  use  of  Wenham,  against  Armour  &  Co., 
claiming  the  wages  of  Mallin  by  virtue  of 
the  above  assignment.  Mallin  thereupon  fil- 
ed bis  bill  without  offering  to  repay  the 
$342,  or  any  part  thereof,  and  prayed  that 
said  assignment  be  declared  null  and  void, 
and  that  Wenham  be  restrained  from  pros- 
ecuting any  suit  against  Armour  &  Co.  or 
In  any  manner  Interfering  with  Mallln's  sal- 
ary. It  was  so  decreed  by  the  trial  court, 
which  decree,  on  appeal  to  the  Appellate 
Court,  was  reversed,  and  judgment  entered 
in  behalf  of  appellee.  The  Appellate  Court 
having  granted  a  certificate  of  Importance, 
the  case  Is  now  before  this  court  The  ap- 
pellant urges  as  error  the  action  of  the  Ap- 
pellate Court  in  refusing  to  affirm  the  de- 
cree of  the  circuit  court  in  reversing  said 
decree  and  In  directing  the  circuit  court  to 
dismiss  the  bill  of  complaint  The  assign- 
ments of  error  and  the  argument  of  appel- 
lant raise  the  following  questions:  (1) 
Whether  an  assignment  transferring  wages 
to  be  earned  in  the  future  under  an  exist- 
ing employment  is  valid;  (2)  Is  such  an  as- 
signment against  public  policy?  (3)  the  ef- 
fect of  a  discharge  in  bankruptcy  of  a  debt- 
or, upon  security  or  liens  created  by  assign- 
ment 

H.  H.  Reed  (A.  R  Urion  and  A  F.  Reich- 
mann,  of  counsel),  for  appellant  Morse 
Ives  and  George  I.  Haight,  for  appellee. 

RICKS,  J.  (after  stating  the  facts).  In 
respect  to  the  first  proposition  mentioned, 
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the  authorities  are  ample  and  conclusive  to 
the  effect  that  an  assignment  of  wages  to 
be  earned  In  the  future,  under  an  existing 
employment,  is  valid.  This  precise  question 
has  frequently  been  passed  upon  by  the 
courts  of  the  different  states  and  of  England, 
and,  so  far  as  we  are  advised,  the  courts  of 
dernier  ressort  have,  without  exception,  up- 
held such  contracts,  where  they  have  been 
for  a  valuable  consideration  and  untainted 
with  fraud.  The  authorities  are  to  the  ef- 
fect that  it  is  not  necessary  that  there  be 
an  express  hiring  for  a  definite  time,  but  the 
existence  of  the  employment  at  the  time  of 
the  assignment  is  sufficient.  In  the  case  at 
bar  appellant  was,  and  had  been  for  some 
time  previous,  in  the  actual  employ  of  Ar- 
mour &  Co.  at  a  fixed  price  per  month.  It  is 
true,  such  employment  was  not  of  any  defi- 
nite duration,  and  appellant  might  abandon 
the  same  at  any  time,  or  his  employer  might 
discharge  him.  The  subject-matter  of  the 
contract  had  but  a  potential  existence,  but  it 
was  such  a  property  right  as  might  legally 
be  disposed  of.  The  remarks  of  the  court  in 
Thayer  v.  Kelley,  28  Vt  19,  65  Am.  Dec.  220, 
are  very  pertinent  to  the  subject  in  hand, 
and  we  here  quote  them:  "When  the  debtor 
Is  In  the  actual  employment  of  another,  and 
is  receiving  wages  under  a  subsisting  en- 
gagement, an  assignment  by  him  of  his  fu- 
ture earnings  may  be  made,  not  only  for 
the  security  and  payment  of  a  present  In- 
debtedness, but  for  such  advances  as  he  may 
find  it  necessary  to  obtain.  This  principle 
Is  fully  established  by  the  cases  to  which 
we  were  referred.  Weed  v.  Jewett,  2  Mete 
608,  37  Am.  Dec.  115;  Brackett  v.  Blake,  7 
Mete.  335,  41  Am.  Dec  442;  Field  v.  Mayor 
of  New  York,  6  N.  Y.  187,  57  Am.  Dec.  435; 
Emery  v.  Lawrence,  8  Cush.  151.  The  debt- 
or in  this  case,  at  the  time  of  his  assign- 
ment to  the  claimants,  was  In  the  actual  em- 
ployment of  the  trustees  under  a  subsist- 
ing contract,  at  a  given  price  per  day,  and 
had  In  that  manner  labored  for  them  for 
some  two  or  three  years  previous;  and 
though  he  had  the  right  to  leave  their  em- 
ployment and  they  had  the  right  to  dis- 
charge him,  yet  so  long  as  that  relation 
existed  between  them  we  think  the  author- 
ities are  satisfactory  In  holding  that  the 
claimants  were  entitled  to  receive,  under 
that  assignment,  his  accruing  wages  in  pay- 
ment of  the  advances  which  they  had  made." 
In  support  of  the  above  doctrine  reference 
Is  made  to  the  following  cases:  Kane  v. 
Clougb,  36  Mich.  436,  24  Am.  Rep.  599;  Man- 
ly v.  Bitzer,  91  Ky.  696,  16  S.  W.  464,  34 
Am.  St  Bep.  242;  Metcalf  v.  Klncald,  87 
Iowa,  443,  54  N.  W.  867,  43  Am.  St  Bep.  391. 
The  second  proposition  urged  by  appellant 
Is  that  the  assignment  In  question  Is  against 
public  policy,  and  for  that  reason  ought  not 
to  be  upheld.  This  question  was  raised  in 
the  case  of  Edwards  v.  Peterson,  SO  Me.  367, 
14  Atl.  936,  6  Am.  St  Bep.  207,  and  the  court 
there  held  such  an  assignment  did  not  con- 


travene public  policy,  and  quoted  with  ap- 
proval from  the  case  of  Smith  v.  Atkins,  18 
Vt  401,  in. which  case  It  was  said:  "It  is 
argued  that  such  contracts  are  so  much 
against  public  policy  that  they  ought  not  to 
be  supported,  but  we  think  they  are  rather 
beneficial,  and  enable  the  poor  man  to  ob- 
tain credit  when  he  could  not  otherwise  do 
it  and  that  without  detriment  to  the  cred- 
itors." And,  further,  In  the  Edwards  Case, 
supra,  the  court  say,  speaking  of  an  assign- 
ment of  wages  to  be  earned  in  the  future: 
"It  cannot  be  said  to  contravene  public  pol- 
icy. Smith  v.  Atkins,  18  Vt  461.  The  con- 
sideration was  most  meritorious,  and  the  as- 
signment was  not  given  to  delay  creditors." 
And,  further:  "The  true  doctrine  seems  to 
be  that  to  make  a  grant  or  assignment  valid 
at  law,  the  thing  which  is  the  subject  of  it 
must  have  an  existence,  actual  or  potential, 
at  the  time  of  such  grant  or  assignment 
But  courts  of  equity  support  assignments, 
not  only  of  choses  In  action,  but  of  contin- 
gent interests  and  expectations,  and  also  of 
things  which  have  no  present  actual  or  po- 
tential existence,  but  rest  in  mere  possibility 
only"— citing  nunferous  cases.  Appellant  In 
this  connection,  calls  attention  to  the  stat- 
utes and  exemption  laws  of  this  state,  and 
insists  that  the  liberal  provisions  made  by 
the  Legislature  for  the  Indigent  and  poorer 
classes  Indicate  the  adoption  of  a  broad  and 
liberal  public  policy  toward  the  classes  nam- 
ed, and  that  it  is  the  duty  of  this  court  to  so 
construe  the  law  that  the  class  and  individ- 
uals so  favored  by  the  statute  shall  be  com- 
pelled to  accept  of  its  beneficent  provisions. 
Such  is  not  the  province  of  this  court  The 
citizens  of  the  state  have  a  right  to  contract, 
and  there  Is  no  law  forbidding  one  from  sell- 
ing or  assigning  any  property  he  may  have. 
A  person  has  the  same  right  to  assign  his 
wages  that  he  has  to  mortgage  bis  home- 
stead or  to  mortgage  personal  property  that 
is  exempt  from  execution.  The  statute  pro- 
vides liberal  exemptions,  of  which  a  person 
has  the  right  to  avail  himself  if  he  so  de- 
sires, but  if  he  does  not  the  courts  are  pow- 
erless to  help  him.  The  duty  of  the  courts 
In  instances  of  this  kind  Is  well  laid  down  in 
the  case  of  Carroll  v.  City  of  East  St.  Louis, 
67  111.  568,  16  Am.  Bep.  632  (on  page  579,  67 
I1L,  16  Am.  Bep.  632):  "It  Is  the  legislative, 
and  not  the  judicial,  power  In  the  state  that 
must  control  and  give  shape  to  its  public  pol- 
icy. That  power  does  not  pertain  to  the 
courts.  They  can  only  observe  that  policy 
and  apply  it  to  cases  as  they  arise,  without 
changing  or  obstructing  It"  Also,  In  the 
case  of  Prorer  v.  People,  141  HI.  171,  81  N.  E. 
395,  16  L.  B.  A.  492,  it  was  said  (page  185, 
141  111.,  and  page  399,  31  N.  E.,  16  L.  B.  A. 
492):  "Other  instances  of  statutory  regula- 
tions of  private  rights  are  in  Hen  laws  In  fa- 
vor of  homesteaders,  mechanics,  etc.,  limita- 
tion laws,  the  statute  of  frauds,  and  other 
statutes  relating  to  evidence,  laws  In  regard 
to  pleadings,  exemption  laws,  and  Insolvent 
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laws.  Bat  these  all  relate,  not  to  the  power 
to  contract  In  regard  to  matters  of  general 
right,  but  to  the  remedy  for  the  enforcing  of 
contracts,  as  to  which  the  Legislature  may 
make  such  regulations  as  the  public  welfare 
seems  to  demand,  so  long  as,  under  pretense 
of  regulating  the  remedy,  it  does  not  Impair 
the  right  itself."  We  also  indorse  the  doc- 
trine laid  down  in  Greenhood  on  Public  Poli- 
cy, pp.  116,  117,  as  follows:  "The  power  of 
the  courts  to  declare  a  contract  roid  for  be- 
ing in  contravention  of  sound  public  policy 
is  a  very  delicate  and  undefined  power,  and, 
like  the  power  to  declare  a  statute  unconsti- 
tutional, should  be  exercised  only  in  cases 
free  from  doubt.  Before  a  court  should  de- 
termine a  transaction  which  has  been  enter- 
ed into  in  good  faith,  stipulating  for  nothing 
that  Is  malum  In  se,  to  be  void  as  contraven- 
ing the  policy  of  the  state,  it  should  be  sat- 
isfied that  the  advantage  to  accrue  to  the 
public  for  so  holding  is  certain  and  substan- 
tial, not  theoretical  or  problematical.  He  is 
the  safest  magistrate  who  is  more  watchful 
over  the  rights  of  the  individual  than  over 
the  convenience  of  the  public,  as  that  is  the 
best  government  which  guards  more  vigilant- 
ly the  freedom  of  the  subject  than  the  rights 
of  the  state." 

The  assignment  of  appellant's  wages  was 
simply  a  lien  on  the  same  so  long  as  he  re- 
mained in  the  employ  of  Armour  &  Co.  and 
until  the  indebtedness  secured  thereby  was 
satisfied.  Should  appellant  quit  his  employ- 
ment with  Armour  &  Co.,  he  would,  by  that 
act,  destroy  the  assignment  as  security;  or, 
should  he  pay  his  debt  to  Wenham,  he  could 
not  b<  injured  in  any  way  by  his  assign- 
ment Thus  it  will  be,  seen  that  there  is  but 
little  to  support  appellant's  contention  that 
the  assignment  was  a  harsh  and  unconscion- 
able bargain.  In  the  case  of  Kane  v. 
Clough,  supra,  the  assignor  made  an  assign- 
ment "of  all  the  wages  that  might  thereafter 
become  due  to  him  from  the  defendants," 
and  the  transaction  was  upheld.  In  the 
case  of  Weed  v.  Jewett,  supra,  the  assign- 
ment was  "for  all  sums  of  money  that  may 
now  be  due  to  me  from  the  Chicopee  Manu- 
facturing Company,"  etc.,  "for  labor  per, 
formed  in  their  service,"  and  the  court,  in 
concluding  its  opinion  in  that  case,  say: 
"This  was  a  proper  subject  of  contract  or 
agreement,  and  when  the  labor  was  perform- 
ed the  company  were  bound  to  pay  according 
to  their  undertaking." 

The  question  of  usurious  interest  is  not  an 
element  in  this  case,  but,  if  relief  is  desired 
to  be  had  against  such,  appellant  has  his 
proper  remedy.  The  record,  however,  dis- 
closes that  appellant  has  obtained  $342  In 
actual  cash,  which  he  has  not  repaid. 

We  cannot  see  that  there  Is  anything  In- 
trinsically vicious  in  an  assignment  of  wages. 
The  assignor  In  such  case  simply  draws  upon 
his  future  prospects  to  supply  present  needs, 
which  may  be  of  the  most  urgent  and  press- 
ing character.    There  is  no  law  In  this  state 


to  prevent  a  poor  person  from  mortgaging  or 
pledging  any  or  every  article  of  property  he 
possesses  as  security  for  his  debts,  and  such 
a  privilege  may  be  of  great  value.  On  the 
whole,  we  see  no  reason  or  right  for  holding 
the  assignment  in  question  here  void  as 
against  public  policy. 

It  Is  next  insisted  by  appellant  that  be- 
cause of  bankruptcy  proceedings  had  by  him 
the  assignment  is  unenforceable.  This  posi- 
tion, we  think,  is  wrong.  The  only  effect  of 
a  discharge  in  bankruptcy  is  to  suspend  the' 
right  of  action  for  a  debt  against  the  debtor 
personally.  It  does  not  annul  the  original 
debt  or  liability  of  the  debtor.  In  Bush  v. 
Stanley,  122  111.  406,  13  N.  E.  249,  the  court 
said  (page  416,  122  111.,  and  page  253,  13  N. 
E.):  "The  discharge  is  analogous,  in  effect, 
to  the  statute  of  limitations,  in  so  far  as  it 
does  not  annul  the  original  debt,  but  merely 
suspends  the  right  of  action  for  its  recovery." 
In  Pease  v.  Ritchie,  132  111.  638,  24  N.  E.  433, 
8  L.  R.  A.  566,  this  court  further  said  (page 
646,  132  111.,  and  page  434,  24  N.  E.,  8L.R. 
A.  560):  "It  Is  no  doubt  true  that  appellant's 
discharge  in  bankruptcy  operated  as  a  bar 
to  any  action  which  might  be  brought  to  re- 
cover any  debt  or  obligation  existing  at  the 
time  he  was  declared  a  bankrupt,  and  after- 
acquired  property  was  exempted  from  being 
taken  in  satisfaction  of  any  such  debts.  But 
if  any  creditor  had  a  lien  or  an  equitable 
claim,  by  mortgage  or  otherwise,  upon  any 
property  of  the  bankrupt,  such  right  or  rights 
would  remain  unaffected  by  the  proceedings 
in  bankruptcy."  In  the  case  of  Edwards  v. 
Peterson,  supra,  an  employe  had  given  an  as- 
signment of  his  wages.  Subsequently  he 
filed  a  petition  for  discharge  under  the  insol- 
vent law  of  the  state,  and  in  Us  opinion  the 
court  there  said:  "The  rule  laid  down  by 
Judge  Story  in  Mitchell  v.  Wlnslow,  2  Story, 
t>30,  seems  to  hare  been  very  generally  held 
by  all  chancery  courts  in  this  country.  He 
says:  'It  seems  to  me  a  clear  result  of  all  the 
authorities  that  whenever  the  parties,  by 
their  contract,  Intend  to  create  a  positive 
lien  or  charge  either  upon  real  or  personal 
property,  whether  then  owned  by  the  assign- 
or or  contractor  or  not,  or.  If  personal  prop- 
erty, whether  It  is  in  esse  or  not,  it  attaches 
in  equity  as  a  lien  or  charge  upon  the  par- 
ticular property  as  soon  as  the  assignor  or 
contractor  acquires  a  title  thereto,  against 
the  latter  and  all  persons  asserting  a  claim 
thereto  under  him,  either  voluntarily  or  with 
notice  in  bankruptcy.' "  The  language  above 
quoted  is  also  quoted  with  approval  in  the 
case  of  Gregg  v.  Sanford,  24  111.  17,  76  Am. 
Dec.  719.  In  the  case  of  Champion  v.  Buck- 
ingham (Mass.)  42  N.  E.  498,  it  was  held  that 
a  creditor  who  has  not  proved  his  debt  in 
bankruptcy  is  still,  after  discharge  of  the 
debtor,  a  subsisting  creditor  against  him  to 
the  extent  of  his  debt,  which  he  is  entitled 
to  have  paid  out  of  the  proceeds  of  a  policy 
of  insurance  on  the  life  of  the  debtor  assigned 
to  him  by  the  debtor  and  beneficiary  to  se- 
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cure  subsisting  demands  in  favor  of  the  cred- 
itor, and  it  was  said  that  the  discharge  did 
not  extinguish  the  debt  or  demand,  but  that 
the  effect  of  such  discharge  is  analogous  to 
that  of  the  bar  of  the  statute  of  limitations, 
which  only  goes  to  bar  a  creditor's  remedy, 
and  does  not  wipe  out  the  debt.  .  In  discuss- 
ing the  right  of  a  creditor  to  maintain  an  ac- 
tion on  a  collateral  agreement  as  security 
after  the  debt  so  secured  has  become  barred 
by  the  statute  of  limitations,  it  was  said  in 
Shaw  v.  Silloway  (Mass.)  14  N.  E.  783:  "If 
there  Is  an  actual  pledge,  and  the  debt  be- 
comes barred,  this  does  not  give  to  the  debtor 
a  right  to  reclaim  his  pledged  property.  The 
debt  Is  not  extinguished;  the  statute  only 
takes  away  the  remedy.  Hancock  v.  Insur- 
ance Co.,  114  Mass.  156.  In  case  of  a  mort- 
gage of  real  or  personal  estate  the  security  is 
not  lost  though  the  debt  be  barred.  Thayer 
v.  Mann,  19  Pick.  535.  The  rule  Is  the  same 
where  there  Is  a  lien.  Spears  v.  Hartly,  3 
Eap.  81;  Hlggins  v.  Scott,  2  Barn.  &  Adol. 
413;  In  re  Bromhead,  16  L.  J.  Q.  B.  355. 
And  there  appears  to  be  no  good  reason  why 
an  independent  collateral  agreement  given  by 
way  of  guaranty  or  other  security  should  not 
outlive  the  remedy  upon  the  debt  which  it 
was  given  to  secure,  under  proper  clroum- 
stances."  Section  67d,  Bankr.  Law  July  1, 
1898,  C  541,  30  Stat  564,  565  [U.  S.  Comp.  St 
1901,  p.  3449],  provides:  "Liens  given  or  ac- 
cepted in  good  faith  and  not  in  contempla- 
tion of  or  in  fraud  upon  this  act  and  for  a 
present  consideration,  which  have  been  re- 
corded according  to  law,  If  record  thereof 
was  necessary  In  order  to  Impart  notice,  shall 
not  be  affected  by  this  act."  In  tbia  case 
there  is  no  question  of  notice  of  the  assign- 
ment nor  was  it  such  a  one  as  required  any 
notice  to  be  given;  consequently  we  think 
the  assignment  in  question  was  one  "not  af- 
fected by  this  act"  We  think  the  decided 
weight  of  authority  is  to  the  effect  that  a  dis- 
charge of  a  debtor  in  bankruptcy  is  but  a 
personal  release,  and  does  not  exonerate  the 
effects  of  the  debtor  to  which  a  valid  lien 
has  attached,  and  which  is  not  expressly  an- 
nulled by  the  provisions  of  the  bankruptcy 
act 

The  assignments  of  error,  we  think,  are 
without  merit,  and  the  Judgment  of  the  Ap- 
pellate Court  should  be  and  is  affirmed. 

Judgment  affirmed. 


(209  111.  277) 

SUPREME  LODGE  KNIGHTS  &  LADIES 
OF  HONOR  v.  MENKHAUSEN  et  al. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

MUTUAL    BENEFIT    SOCIETIES— MUBDEB    OV    IN- 
SURED  BT  BENEFICIABY— BIGHT  OF  HEIB 
TO  BECOVEB  ON   CEBTIFICATE. 

1.  Public  policy  does  not  prevent  the  recov- 
ery of  the  amount  of  a  benefit  certificate  by  the 
heirs  of  the  insured,  who  has  been  murdered  by 
the  beneficiary. 

ft  See  Insurance,,  vol.  28,  Cent.  Dig.  |  1968. 


2.  Laws  1887,  p.  205,  {  1,  authorizes  the  or- 
ganization of  mutual  benefit  societies  for  the 
purpose  of  furnishing  benefits  upon  the  death 
of  a  member  to  the  widow,  heirs,  or  relatives, 
legal  representatives,  or  designated  beneficiaries 
of  such  deceased  members,  and  Laws  1893,  p. 
130,  requires  that  payment  of  death  benefits 
shall  be  made  only  to  the  families,  heirs,  blood 
relations,  affianced  husband  or  affianced  wife  of, 
or  to  persons  dependent  upon,  the  member.  Held 
that  where  the  beneficiary  in  a  mutual  benefit 
certificate  murders  the  insured,  recovery  on  the 
certificate  is  not  thereby  defeated,  the  criminal 
act  merely  operating  to  place  the  beneficiary 
outside  the  class  designated  by  the  statute,  so 
that  the  heirs  of  insured  are  entitled  to  recover 
on  the  certificate. 

Appeal  from  Appellate  Court  Fourth  Dis- 
trict 

Action  by  Olivie  Menkhausen  and  others 
,  against  the  Supreme  Lodge  Knights  and  La- 
dles of  Honor.  From  a  Judgment  of  the  Ap- 
pellate Court  (106  111.  App.  665)  affirming  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

This  was  an  action  of  assumpsit  in  the 
circuit  court  of  St  Clair  county  by  appel- 
lees against  the  Supreme  Lodge  Knights  & 
Ladies  of  Honor.  The  declaration  was  filed 
to  the  January  term,  1902,  of  that  court  and 
consisted  of  one  special  count  for  the  amount 
of  a  certain  benefit  certificate.  It  sets  out 
the  facts  that  on  March  22,  1893,  the  defend- 
ant Issued  Its  policy  of  Insurance  on  the  life 
of  Elizabeth  Menkhausen  in  the  sum  of  $1- 
000,  payable,  at  her  death,  to  her  husband, 
Gustav  Menkhausen;  that  on  November  9, 
1893,  Elizabeth  Menkhausen  departed  this 
life,  and.  that  due  proof  was  then  and  there 
furnished  the  defendant  of  her  death,  ac- 
cording to  tberules,  laws,  and  regulations  of 
the  defendant;  that  said  Gustav  Menkhau- 
sen, on  August  6,  1895,  instituted  a  suit  upon 
said  policy,  and  the  defendant  appeared  and 
filed  a  plea.  This  plea  is  then  set  out  in  full, 
the  substance  of  which  was  that  Gustav 
Menkhausen  willfully  murdered  his  wife, 
and  was  sentenced  to  be  hung,  but  that  the 
sentence  was  commuted  by  the  Governor  to 
imprisonment  for  life,  and  that  said  Gustav 
was,  at  the  time  of  filing  the  plea,  in  the 
penitentiary  under  such  sentence.  The  dec- 
laration further  avers  that  the  only  issue  in 
said  suit  was  whether  the  fact  that  Gustav 
Menkhausen  murdered  his  wife  was  a  bar  to 
his  suit;  that  upon  a  trial  a  verdict  was  re- 
turned for  the  defendant  Judgment  was  en- 
tered on  the  verdict  and  that  Judgment  is 
still  in  force.  It  Is  averred  by  the  declara- 
tion that  the  defendant  is  organized  under 
the  laws  of  Kentucky,  Missouri,  and  Indiana 
for  the  purpose  of  promoting  benevolence 
and  charity  by  establishing  a  relief  fund, 
from  which,  on  satisfactory  evidence  of  the 
death  of  a  member,  a  sum  not  exceeding 
$5,000  shall  be  paid  to  such  member  of  his 
or  her  family,  or  person  dependent  upon  or 
related  to  him  or  her,  as  he  or  she  may  have 
directed;  that  the  defendant  Is  doing  busi- 
ness in  this  state,  and  has  complied  with  tbe 
laws  thereof  governing  fraternal  beneficiary 
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societies;  that  the  by-lavs  of  the  defendant 
provide  that  a  benefit  may  be  made  payable 
to  the  'wife  or  husband,  children  and  grand- 
children, parents,  brothers  and  sisters,  grand- 
parents, nieces  and  nephews,  cousins,  aunts 
and  uncles,  or  to  the  next  of  kin  who  would 
be  distributees  of  the  personal  estate  of  the 
member  upon  his  death  intestate,  in  the  or- 
der above  named.  It  is  then  averred  that 
by  reason  of  the  death  of  Elizabeth  Menk- 
,  hausen,  and  proof  of  that  fact,  and  by  rea- 
son of  the  fact  that  because  of  her  death  at 
the  bands  of  Oustav  Menkhausen  it  became 
impossible  for  him  to  recover  upon  said  pol- 
icy or  benefit  certificate  or  to  receive  the 
"  proceeds  thereof,  the  said  amount  named  In 
said  certificate  became  due  and  payable  to 
the  plaintiffs  herein,  and  that  the  defendant 
has  not  paid  the  said  sum  of  $1,000  to  the 
plaintiffs,  or  to  any  other  person,  but  re- 
fuses so  to  do.  The  declaration  then  avers 
that  Elizabeth  Menkhausen  died  intestate, 
leaving  plaintiffs  as  her  only  children  and 
heirs  at  law;  that  plaintiffs  were  members 
of  her  family,  were  her  heirs  and  blood  rela- 
tions, and  were  dependent  upon  her  for  their 
support.  A  demurrer  Interposed  by  the  de- 
fendant to  this  declaration  was  overruled  by 
the  court,  and,  the  defendant  electing  to 
stand  by  Its  demurrer,  judgment  was  entered 
In  favor  of  the  plaintiffs  for  $1,000.  An  ap- 
peal was  taken  by  the  lodge  to  the  Appellate 
Court  for  the  Fourth  District,  where  the 
judgment  of  the  circuit  court  was  affirmed. 
The  Appellate  Court  granted  a  certificate  of 
importance,  and  appellant  appealed  to  this 
court. 

Appellant  urges  as  reasons  why  the  demur- 
rer should  have  been  sustained,  the  follow- 
ing: First  Because  appellees  have  no  right, 
title,  or  interest  in  said  benefit  certificate,  or 
any  part  thereof,  and  cannot  maintain  any 
action  thereon.  Second.  The  act  of  the  Leg- 
islature of  June  22,  1803  (Laws  1893,  p.  130), 
for  the  organizing  and  management  of  fra- 
ternal beneficiary  societies,  has  no  applica- 
tion to  this  case,  as  it  was  passed  after  the 
benefit  certificate  was  issued;  and  the  act 
of  the  Legislature  approved  June  16,  1887 
(Laws  18S7,  p.  204),  under  which  this  benefit 
certificate  was  issued,  confers  no  authority 
on  appellees  to  maintain  this  suit  Third. 
The  murder  of  the  assured  by  the  benefi- 
ciary named  in  the  benefit  certificate  was 
not  one  of  the  risks  insured  against  and  cov- 
ered by  the  benefit  certificate,  and  therefore 
no  action  can  be  maintained  on  said  benefit 
certificate,,  or  for  the  amount  therein  spec- 
ified, by  appellees  against  appellant 

J.  M.  Hamill  (Ashcraft  &  Ashcraft  of  coun- 
sel), for  appellant  Turner  &  Holder,  for  ap- 
pellees. 

SCOTT,  J.  (after  stating  the  facts).  The 
beneficiary  named  in  a  benefit  certificate  who 
feloniously  takes  the  life  of  the  insured  can- 
not recover  from  the  fraternal  beneficiary 


society,  and  it  Is  now  urged  that  public  poli- 
cy also  requires  us  to  hold  that  in  such  a 
case  there  can  be  no  recovery  by  any  person 
whomsoever  against  such  a  society,  and  that 
under  such  circumstances  not  only  is  the  cer- 
tificate void,  but  the  obligation  of  the  society 
to  pay  to  any  one  whomsoever  Is  canceled,  and 
rendered  absolutely  inoperative.  The  cases 
relied  upon  by  appellant  are  of  two  classes: 
First,  where  the  insured  was  murdered  by 
the  beneficiary,  and  suit  was  brought  by  the 
criminal,  or  some  one  claiming  through  him; 
and,  second,  where  the  insured  was  executed 
in  pursuance  of  the  sentence  of  a  court  of 
competent  jurisdiction  for  a  crime  committed 
by  him  or  her.  Neither  class  of  cases  is  in 
point  here.  The  only  reason  in  favor  of  ap- 
pellant's contention  that  seems  to  us  of 
weight  is  found  in  the  fact  that  the  benefi- 
ciary might  be  Incited  to  commit  murder  by 
the  fact  that  If  unable  to  collect  the  benefit 
himself,  it  would  be  payable  to  some  other 
person  or  persons  in  whose  welfare  he  was 
Interested.  Human  experience  teaches  that 
those  willing  to  commit  murder  and  assume 
the  risk  of  punishment  for  the  benefit  of  oth- 
ers are  so  few  in  number  that  consideration 
thereof  becomes  well-nigh  Inconsequential. 
But  even  were  It  otherwise,  if  the  rule  sug- 
gested by  appellant  were  established,  it  is 
perceived  that  the  society  would  then  profit 
by  the  murder,  and  an  incentive  be  created 
for  the  destruction  of  the  life  of  the  insured 
that  the  interest  of  the  insurer  might  be  ad- 
vanced. The  contract  between  the  society 
and  the  Insured  contained  no  provision  ab- 
solving the  society  from  liability  in  the  event 
that  she  was  murdered  by  the  beneficiary, 
and  public  policy  does  not  require  us  to  read 
such  a  condition  into  the  agreement.  If  it 
did,  it  would  also  require  us  to  hold  that  the 
beneficiary  could  not  recover  on  the  policy  If 
the  insured  was  murdered  by  another,  acting 
independently  of  and  against  the  desire  of 
the  beneficiary,  because  it  is  within  the  realm 
of  possibility  that  such  other,  without  the 
connivance  or  knowledge  of  the  beneficiary, 
might  commit  the  crime  solely  for  the  pur- 
pose of  enriching  the  latter.  If  societies  of 
the  character  of  appellant  desire  to  be  pro- 
tected from  such  contingency,  that  object 
must  be  accomplished  by  a  condition  to  that 
effect  written  into  their  contracts,  falling 
which  the  law  will  not  absolve  them  from  lia- 
bility. Cleaver  v.  Mutual  Reserve  Fund  Life 
Ass'n,  1  Q.  B.  147;  Schmidt  v.  Northern  Life 
Ass'n,  112  Iowa,  41,  83  N.  W.  800,  51  L.  R.  A. 
141,  84  Am.  St  Rep.  323.  In  the  absence  of 
a  contract  to  that  effect  public  policy  will 
not  permit  the  society  to  appropriate  unto  it- 
self the  fund  which  it  has  agreed  to  pay, 
merely  because  the  life  of  the  insured  has 
been  unlawfully  taken. 

It  is  suggested,  however,  that  this  certifi- 
cate was  payable  alone  to  Gustav  Menkhau- 
sen, and  that  no  recovery  can  be  had  thereon 
except  by  him,  or  by  those  claiming  through 
him,  and  that  as  he  cannot  recover,  no  one 
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can  recover  on  the  certificate.  We  do  not  re- 
gard this  as  a  suit  upon  the  certificate.  A 
careful  examination  of  the  declaration  leads 
us  to  conclude  that  it  is  a  suit  to  recover  the 
benefit,  $1,000,  which  the  appellant  under- 
took, by  its  constitution  and  by-laws  to  pay 
to  the  person,  within  certain  classes,  who 
should  be  designated  by  Elizabeth  Menkhau- 
sen;  and  that  the  action  is  upon  the  obliga- 
tion of  appellant  as  evidenced  by  its  constitu- 
tion and  by-laws,  and  not  upon  the  certifi- 
cate. These  rules  or  laws  of  this  organiza- 
tion recite  its  purpose' to  be  the  establishment 
of  a  relief  fund,  from  which,  upon  the  death 
of  a  member,  a  benefit  shall  be  paid  to  the 
person  designated  by  the  member  in  the  cer- 
tificate, and  that  such  benefit  may  be  made 
payable  by  the  member  to  the  wife  or  hus- 
band, the  children,  grandchildren,  parents, 
certain  other  persons  of  the  whole  or  half 
blood,  or  the  next  of  kin  who  would  be  dis- 
tributees of  the  personal  estate  of  the  mem- 
ber, in  the  order  above  named.  By  the  act 
of  1887,  which  was  in  force  when  the  certifi- 
cate In  question  was  Issued,  it  was  provided, 
in  substance,  that  societies  of  the  class  to 
which  appellant  belongs  might  be  organized 
for  the  purpose  of  furnishing  benefits,  upon 
the  death  of  a  member,  "to  the  widow,  heirs, 
relatives,  legal  representatives  or  the  desig- 
nated beneficiaries  of  •  such  deceased  mem- 
ber." Laws  1887,  p.  209,  !  1.  By  the  act  of 
1893  (Laws  1893,  p.  130),  which  became  ef- 
fective a  few  months,  after  the  issuance  of 
this  certificate,  it  was  provided,  so  far  as  ma- 
terial here,  that  payment  of  death  benefits 
should  be  made  only  to  the  "families,  heirs, 
blood  relations,  affianced  husband  or  affi- 
anced wife  of,  or  to  persons  dependent  upon, 
the  member."  Hurd's  St.  1895,  c.  78,  par. 
258.  It  will  be' observed  that  by  the  spirit 
of  each  of  these  three  enactments  the  chil- 
dren of  the  decease^  would  stand  next  In  or- 
der after  the  husband  or  wife.  "Upon  the 
death  of  a  member,  where  the  person  claim- 
ing to  be  his  designated  beneficiary  is  out- 
side of  the  classes  eligible  as  beneficiaries  of 
his  insurance,  the  member's  heirs  at  law, 
who  are  within  such  classes,  are  entitled  to 
the  insurance.  There  being  no  selection  of  a 
beneficiary  authorized  to  take,  the  fund  goes 
to  them.  Palmer  v.  Welch,  132  111.  141  [23 
N.  B/412];  Alexander  v.  Parker,  144  111. 
355  [33  N.  E.  183,  19  L.  B.  A.  187]."  Bald- 
win v.  Begley,  185  111.  180,  56  N.  E.  1065. 
We  think  the  correct  view  to  take  is  that 
Gustav  Menkbausen,  by  his  act  in  taking  the 
life  of  his  wife,  placed  himself  outside  the 
classes  from  among  whom  she  might  desig- 
nate a  beneficiary,  and  he  could  not  there- 
after take  the  fund,  or  any  part  thereof, 
either  as  the  beneficiary  named  in  the  cer- 
tificate or  as  heir  or  heir  at  law  of  bis  wife. 
The  situation,  so  far  as  his  rights  and  those 
of  appellees  and  appellant  are  concerned,  we 
tbink  is  precisely  the  same  as  though,  after 
the  issuance  of  this  certificate,  he  had  been 
divorced   from   Elizabeth   Menkhausen,   and 


she  had  thereafter  died  without  having  any 
alteration  made  in  the  certificate.  Under 
such  circumstances  he  would  have  no  inter- 
est in  the  certificate,  but  the  proceeds  there- 
of would  be  payable  to  the  heirs  of  the  in- 
sured, nothing  to  the  contrary  appearing  in 
the  certificate,  the  constitution  and  by-laws 
of  the  order,  or  the  laws  of  the  state  under 
which  It  operates.  Tyler  v.  Odd  Fellows* 
Mutual  Relief  Ass'n,  145  Mass.  134,  13  N.  E. 
360;  Schonfleld  v.  Turner,  75  Tex.  324,  12  8. 
W.  626,  7  L.  R.  A.  189;  Order  of  Railway 
Conductors  v.  Koster,  55  Mo.  App.  186.  In 
Schmidt  v.  Northern  Life  Ass'n,  supra,  and 
in  Cleaver  v.  Mutual  Reserve  Fund  Life 
Ass'n,  supra,  growing  out  of  the  Maybrick 
murder,  the  same  question  was  presented  as 
is  now  before  us.  In  both  cases  It  was  held 
that  the  fact  that  the  beneficiary  had  mur- 
dered the  insured  did  not  cancel  the  obliga- 
tion of  the  insurer,  and  in  both  cases  the  ad- 
ministrator of  the  insured  was  allowed  to  re- 
cover on  the  theory  that  the  insurer  held  the 
fund  in  trust  for  the  estate  of  the  deceased; 
and  in  the  case  at  bar  it  is  argued  that,  if 
there  could  be  a  recovery  at  all,  It  must,  un- 
der the  authority  of  these  cases,  be  in  the 
name  of  the  administrator  of  the  estate  of 
Elizabeth  Menkhausen.  It  is  very  evident 
that  neither  the  constitution  and  by-laws  of 
appellant  nor  the  laws  of  this  state  contem- 
plate the  payment  of  a  benefit  of  this  char- 
acter to  the  administrator  of  the  member. 
The  purpose  is  to  pay  it  directly  to  the  bene- 
ficiary, whoever  that  may  be,  without  the  in- 
tervention of  administration;  and  where,  as 
here,  the  law  determines  the  persons  who  are 
entitled  to  the  fund,  the  suit  is  properly 
brought  in  the  names  of  such  persons,  and 
in  this  case  there  is  no  occasion  for  a  resort 
to  equity. 

Rule  15  (47  N.  E.  vli)  of  this  court  indi- 
cates the  manner  in  whicha  brief  and  argu- 
ment should  be  prepared  for  presentation 
here.  Counsel  on  both  sides  of  this  contro- 
versy have  failed  to  observe  that  rule.  A 
compliance  therewith  is  materially  helpful  in 
the  consideration  of  causes  in  this  court  It 
should  be  followed  in  every  instance. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(209  111.  2M) 
CRERAR  et  al.  v.  DANIELS. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

LANDLORD  AND  TENANT— TERMINATION  OF 
LEASE  —  PROPERTY  OF  TENANT  —  REMOVAL— 
TRADE  FIXTURES— DEMURRER  TO  EVIDENCE- 
PEREMPTORY  INSTRUCTIONS— TRIAL  BY  COURT 
—LEGAL  PROPOSITIONS— BEQUESTS— FINDINGS 
OF  FACT. 

1.  A  motion  made  at  the  close  of  the  evidence 
"that  the  court  find  the  issues  for  the  defend- 
ants" is,  in  effect,  a  demurrer  to  the  evidence. 

2.  A  lease  of  a  dock  to  plaintiff  provided  that 
any  planking  necessary  should  be  done  at  plain- 
tiffs expense.  Thereafter,  during  negotiations 
for  renewal,  the  lessor  stated  that  it  made  no 
claim  to  the  planking  placed  on  the  dock  by 
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,  plaintiff,  and  preferred  that  plaintiff  should  re- 
move the  same.  The  dock  having  subsequently 
been  leased  to  defendants,  they  notified  plaintiff 
to  "remove  his  coal  and  other  property  there- 
from, but,  when  plaintiff  attempted  to  remove 
the  planking,  he  was  stopped  by  defendants' 
agents;  but  defendant  subsequently  credited 
plaintiff's  claim  for  the  value  of  the  planking  as 
a  set-off  to  rent  charged  for  the  use  of  the  dock. 
Hold,  in  an  action  to  recover  the  value  of  such 
planking,  that  whether  there  was  in  fact  a 
surrender  of  the  premises  by  plaintiff  without 
removal  of  the  planks,  or  whether  they  were 
trade  fixtures,  etc,  were  so  much  questions  of 
fact  that  it  was  not  'error  for  the  court  to  refuse 
to  grant  a  peremptory  instruction  in  favor  of 
defendants. 

3.  Under  Prac.  Act,  8  41  (Hurd's  Rev.  St. 
1901,  c  110,  §  42),  providing  that  either  party 
is  authorized  to  submit  to  the  court  written 
propositions  to  be  held  as  law  in  the  decison  of 
the  case,  propositions  requested  which  were  mere 
requests  to  the  court  to  make  certain  specific 
findings  of  fact  were  properly  refused. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Edwin  P.  Daniels  against  John 
Crerar  and  another.  From  a  Judgment  in 
favor  of  plaintiff,  affirmed  by  the  Appellate 
Court  (109  111.  App.  654),  defendants  appeal. 
Affirmed. 

Goodrich,  Vincent  &  Bradley  (Warren 
Nichols,  of  counsel),  for  appellants.  Tenney, 
CofTeen  &  Harding  (J.  H.  Wilkerson,  of  coun- 
sel), for  appellee. 

KICKS,  J.  This  Is  an.  appeal  by  the  ap- 
pellants, John  Crerar  and  R.  Floyd  Clinch, 
from  an  affirmance  by  the  Appellate  Court 
for  the  First  District  of  a  judgment  against 
them  for  $600  in  favor  of  appellee,  Edwin  F. 
Daniels,  plaintiff,  in  the  circuit  court  of 
Cook  county.  The  Appellate  Court,  In  grant- 
ing this  appeal,  granted  a  certificate  of  Im- 
portance. In  May,  1893,  appellee  leased 
from  the  Illinois  Central  Railroad  Company 
a  certain  dock  for  one  year.  By  various  ex- 
tensions, however,  the  lease  was  extended  to 
May  1,  1897,  about  which  time  the  repre- 
sentative of  appellee  had  an  interview  with 
the  manager  of  this  part  of  the  business  of 
the  lessor  with  reference  to  a  continuance  of 
the  lease  for  another  year.  Appellee  was 
considering  moving  to  another  dock,  and  re- 
quested and  received  further  time  for  his  con- 
sideration. About  the  23d  of  May  the  appel- 
lee informed  the  lessor  he  would  not  renew 
the  lease,  and  Just  about  this  time  the  said 
lessor  made  a  lease  of  the  dock  to  appellants, 
though  said  lease  was  dated  May  1,  1897. 
When  the  appellee  first  leased  the  dock,  it 
was  not  planked;  and  he  immediately  plank- 
ed the  entire  dock  by  laying  stringers  along 
the  ground,  and'  nailing  planks  thereon,  fill- 
ing in  earth  when  necessary.  Appellee  In 
July,  1897,  attempted  to  remove  the  planking 
so  placd  by  him,  but  was  prevented  by  ap- 
pel'ants,  who  had  procured  a  lease  of  the 
dock  from  the  owner.  Appellee,  after  such 
attempted  removal,  demanded  of  appellants 
the  value  of  the  improvement,  and,  payment 
being  refused,  this  suit  was  instituted. 


The  lease  to  appellants,  and  also  that  to 
appellee,  contained  this  provision:  "It  Is 
mutually  understood  and  agreed  that  any 
planking  required  to  be  done  on  the  pier  here- 
by leased  shall  be  done  at  the  expense  of  the 
parties  of  the  second  part."  Appellee's  lease 
also  contained  a  provision  to  the  effect  that 
the  lessor,  on  giving  60  days'  notice  to  the  les- 
see, might  terminate  the  lease.  During  the 
conversation  between  the  representatives  of' 
appellee  and  the  lessor  as  to  the  extension  of 
the  lease  after  May,  1897,  the  lessor's  repre- 
sentative stated  that  the  lessor  made  no 
claim  to  the  planking  placed  by  appellee  on 
the  dock,  and  preferred  that  appellee  should 
remove  It  Appellee,  after  the  expiration  of 
his  lease,  in  May,  1897,  continued  to  occupy 
the  dock  in  question  with  two  or  three  hun- 
dred tons  of  coal  which  he  had  thereon.  Ap- 
pellants did  not  move  their  office  to  this  dock 
until  In  October,  1897.  On  July  9,  1897,  ap- 
pellee received  a  notice  from  appellants,  in 
which  It  was  stated  that  unless  appellee  re- 
moved his  "coal  and  other  property"  from 
the  dock  by  July  15,  1897,  appellants  would 
take  steps  to  collect  rent  for  the  use  of  the 
dock,  and  to  dispose  of  the  property.  Appel- 
lee then  started  to  remove  the  planking,  but 
was  stopped  by  appellants'  agents.  After 
this  appellee  sent  appellants  a  bill  for  $750 
for  the  planking,  and,  in  reply  to  the  demand 
for  an  immediate  removal,  appellee  insisted 
that  under  his  lease  he  had  60  days  in  which 
to  remove  his  property.  No'attention  being 
paid  to  appellee's  first  bill  sent  appellants  for 
the  planking,  subsequent  bills  were  sent. 
Finally,  in  reply  to  one  of  date  November  1, 
1897,  appellants  sent  appellee  a  statement, 
charging  appellee  with  $866.66,  and  crediting 
him  with  $750,  the  amount  of  appellee's  bill 
for  planking.  Appellants'  bill  was  for  rent 
of  the  dock,  claimed  by  appellants  from  ap- 
pellee. 

A  Jury  was  waived  by  agreement  of  the 
parties,  and  both  questions  of  law  and  fact 
were  submitted  to  the  court  Propositions 
were  submitted  by  appellants  to  the  trial 
Judge  to  be  held  as  law.  One  only  (No.  12) 
of  these  propositions  was  held  as  requested. 

At  the  close  of  the  plaintiff's  evidence,  and 
also  at  the  close  of  all  the  evidence,  appel- 
lants made  a  motion  to  have  given,  .and  of- 
fered, the  following  instruction:  "The  court 
finds  the  issues  for  the  defendants."  The  le- 
gal effect  of  offering  this  instruction  was  to 
demur  to  the  evidence.  First  Nat  Bank  v. 
Northwestern  Nat  Bank,  152  111.  296,  38  N. 
E.  739,  26  L.  R.  A.  289,  43  Am.  St  Rep.  247. 
There  is  evidence  in  the  record  showing  that 
the  owner  of  the  premises  recognized  the 
right  of  appellee,  as  owner  of  the  property 
in  question,  to  remove  the  same.  There  is 
also  evidence  in  the  record  showing  that  ap- 
pellants sent  two  or  three  statements  to  the 
appellee,  claiming  rent  for  the  premises  dur- 
ing his  occupancy  of  the  same  and  after  the 
expiration  of  the  term  of  his  lease,  and  that 
appellants  finally  sent  a  general  statement 
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to  appellee,  In  which  they  charged  him  with 
$866.66  for  rent,  and  credited  him  with  $750, 
the  amount  claimed  as  the  value  of  the  prop- 
erty In  question.  There  was  also  evidence 
that  appellee  had  not  surrendered  up  the 
dock  upon  which  the  planking  in  question 
had  been  laid  by  him,  and  that,  when  appel- 
lants gave  him  notice  to  remove  his  coal  and 
other  property  from  the  dock,  he  began  to  re- 
move the  planks  in  question,  and  was  stop- 
ped by  the  agents  of  appellants  from  doing 
so.  These  matters  of  evidence  certainly  fair- 
ly tended  to  support  appellee's  case,  and 
whether  there  was  In  fact  a  surrender  of  the 
premises  without  the  removal  of  the  planks, 
or  whether  they  were  trade  fixtures  or  other 
form  of  personal  property,  were  so  much  ques- 
tions of  fact  that  we  are  not  disposed  to  bold 
it  was  error  In  the  court  to  refuse  the  per- 
emptory instruction. 

Complaint  is  made  of  the  refusal  of  the 
court  to  mark  "Held"  11  alleged  propositions 
of  law  submitted  to  it  The  first  proposition 
was:  "The  court  finds  that  the  planks, 
planking,  stringers,  and  surface  improve- 
ments in  question  In  this  case  were  fixtures." 
The  second  Is  In  the  same  language,  and  asks 
the  court  to  hold  that  they  are  trade  fixtures. 
By  the  third  the  court  was  asked  to  hold  that 
the  "plaintiff  surrendered  possession  of  the 
dock  in  question  on  the  date  of  the  expira- 
tion of  bis  lease,  and  that  the  planks,  plank- 
ing, stringers,  and  surface  Improvements  in 
question,  at  the  time  the  premises  were  sur- 
rendered by  the  plaintiff,  had  not  been  re- 
moved or  attempted  to  be  removed  by  the 
plaintiff."  The  fourth  asked  the  court  to 
hold  that  the  same  materials  designated  in 
the  previous  Instructions  were  annexed  to 
the  realty,  were  adapted  for  the  use  or  pur- 
pose of  the  realty  to  which  they  were  at- 
tached, and  were  Intended  by  the  plaintiff  to 
be  annexed  to  the  realty.  By  the  fifth  the 
court  was  asked  to  hold  that  the  property 
sued  for  had  no  such  market  value,  in  law, 
as  entitled  the  plaintiff  to  recover  against  de- 
fendants. The  sixth  was  that  such  property, 
located  as  It  was,  had  no  market  value.  The 
seventh  was  that  the  defendants  leased  the 
realty  In  question,  and  took  possession  there- 
of, with  the  property  claimed  upon  the  same; 
and  that  plaintiff  had  no  right,  against  the 
defendants,  to  enter  upon  the  realty  and  take 
possession  of  and  remove  said  property. 

We  have  set  out  enough  of  these  proposi- 
tions that  their  real  character  may  be  seen, 
and  it  Is  quite  apparent  that  none  of  them 
are  propositions  of  law,  but  are  simply  re- 
quests to  the  court  to  make  certain  specific 
findings  of  facts  Involved  in  the  considera- 
tion of  the  case.  By  section  41  of  the  prac- 
tice act  (Hurd's  Rev.  St  1001,  c.  110,  §  42), 
either  party  Is  authorized  to  "submit  to  the 
court  written  propositions  to  be  held  as  law 
In  the  decision  of  the  case."  This  provision 
of  the  statute  authorizes  the  offering  of  prop- 
ositions of  law  to  be  passed  upon  by  the 
court,  so  that  questions  of  law  arising  in  the 


case  as  to  the  applicability,  force,  and  effect 
of  the  evidence  may  be  preserved  and  passed 
upon  by  courts  of  review.  They  are  termed 
propositions  of  law  to  be  held  or  refused  by 
the  court.  In  contradistinction  to  the  instruc- 
tions that  are  to  be  presented  and  given  for 
the  guidance  of  Juries;  but  so  far  as  their 
substance  and  form  is  concerned,  they  must 
In  all  material  respects  be  the  same.  Any 
form  of  stating  a  proposition  of  law-  that 
would  not  be  proper  In  an  Instruction  to  a 
Jury  would  likewise  be  Improper  when  of- 
fered to  the  court  trying  a  cause  In  the  ab- 
sence of  a  Jury.  Such  propositions  should 
state  the  law  only,  and  not  assume  a  state  of 
facts  existing  or  attempt  to  find  a  given  fact 
or  state  of  facts.  They  should  be  framed  up- 
on a  hypothesis  which  there  are  facts  In  the 
record  tending  to  establish,  and  should  ask 
the  court  that  if  those  facts  are  found  by 
the  court,  the  law  applicable  to  those  facts  is 
as  stated  In  the  propositions.  As  we  said  in 
First  Nat  Bank  v.  Northwestern  Nat  Bank, 
152  111.  301,  38  N.  B.  739,  26  I*  R.  A.  289,  43 
Am.  St  Rep.  247:  "The  statute  does  not  con- 
template that  tinder  the  cloak  of  written 
propositions  of  law,  a  party  litigant  shall 
have  the  right  to  call  upon  the  court  to  find 
in  his  or  its  favor,  seriatim,  all  the  special 
or  particular  facts  Involved  In  the  evidence; 
and,  dehors  the  statute,  it  is1  not  a  common- 
law  function  of  a  judge,  In  a  common-law 
action,  to  make  special  findings  of  fact"  In 
County  of  La  Salle  v.  Milligan,  143  111.  321, 
32  N.  B.  198,  we  said  (page  345,  143  111.,  page 
203,  32  N.  E.):  "Proposition  13  submitted  by 
appellant  was  properly  refused.  By  it  the 
court  was  required  to  hold  as  a  fact  that  the 
sheriff  bad  'collected  from  sources  otber  than 
the  county,  during  each  year  of  his  term  as 
sheriff,  fees  in  excess  of  the  salary  or  com- 
pensation allowed  blm  by  the  board.'  The 
fact  Is  not  stated  hypothetically,  and  the 
opinion  of  the  court  as  to  the  law  arising 
thereon  asked,  as  may  be  done  where  the 
hypothesis  assumed  finds  support  In  the  evi- 
dence; but  the  court,  If  it  held  the  proposi- 
tion, was  compelled  to  assume  the  fact  as 
established.  This  is  Improper.  The  purpose 
of  the  statute  is  to  enable  the  party  to  sub- 
mit propositions  with  a  view  to  obtaining 
the  opinion  of  the  court  upon  material  and 
controlling  principles  of  law  only,  and,  when 
the  proposition  calls  for  the  opinion  of  the 
court  upon  a  question  of  fact  it  may  proper- 
ly be  refused.  For  aught  we  can  know  or 
are  required  to  know  the  court  found  the  fact 
directly  at  variance  with  the  proposition." 
The  last  remark  of  the  court  In  the  above 
quotation  Is  quite  .applicable  to  the  case  be- 
fore ua  It  Is  evident  from  the  judgment  of 
the  court  that  upon  all  the  questions  of  fact 
proposed  by  the  appellants  the  court  enter- 
tained a  different  view  to  that  requested  to 
be  held.  The  views  herein  above  expressed 
are  but  the  reiteration  of  the  declarations  of 
this  court  in  Gilbert  v.  Sprague,  196  111.  444, 
63  N.  B.  993;    O'Flaherty  v.  Mann,  19C  111. 
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804,  63  N.  E.  727;  In  re  Tobin,  196  111.  484,  63 
N.  E.  1021;  Field  v.  Crawford,  146  111.  136,  34 
N.  E.  481;  Board  of  Supervisors  v.  Commis- 
sioners of  Highways,  164  111.  574,  45  N.  E. 
983;  Order  of  Foresters  v.  Schweitzer,  171 
IU.  325,  49  N.  E.  506. 

Whether  the  plank  and  stringers  for  which 
recovery  is  sought  in  this  case  were  personal 
property,  or  whether  they  were  trade  fixtures 
which  might  he  removed  by  the  tenant, 'or 
whether  they  had  become  attached  to  and 
a  part  of  the  realty,  and  passed  with  the 
lease  to  appellants,  were  questions  of  fact, 
In  determining  which  appellants  were  enti- 
.  tied,  if  they  wished,  to  have  the  legal  effect 
of  any  state  of  facts  appearing1  in  evidence 
passed  upon  by  the  court  by  propositions  of 
law  submitted  for  that  purpose.  The  trial 
court  found  that  the  property  sued  for  was 
personal  property,  for  which  recovery  could 
be  had,  and  gave  judgment  accordingly;  and, 
as  the  Appellate  Court  affirmed  the  Judgment 
of  the  trial  court,  we  must  presume  that  it 
found  the  facts  the  same  way.  There  being, 
then,  no  further  propositions  or  questions  of 
law  presented  for  our  consideration,  it  be- 
comes our  duty  to  affirm  the  Judgment  of  the 
Appellate  Court,  which  la  accordingly  done. 
Judgment  affirmed. 


(209  111.  172) 

CHICAGO  TITLE  &  TRUST  CO.  v.  CITY  OP 
CHICAGO. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

INJUNCTION— WBONQFUI,     ISSUANCE— DAMAGES 
— ADEQUACY— INJURIES— PBOXIHATE    CAUSE. 

1.  Where,  in  a  proceeding  to  assess  damages 
for  the  wrongful  issuance  of  an  injunction  re- 
straining defendant  from  taking  sand  from  the 
shore  of  Lake  Michigan,  opposite  his  property, 
as  the  same  was  washed  up,  it  appeared  that 
such  washings  were  intermittent,  and  depended 
on  the  action  of  the  wind  and  the  waves,  and, 
if  not  immediately  removed,  would  be  washed 
back  into  the  lake,  and  defendant  was  unable 
to  give  an  average  of  the  amount  of  the  accumu- 
lations, and  was  unable  to  say  how  much  he 
lost  from  sand  which  he  could  have  sold  but  for 
the  injunction,  which  continued  some  10  months, 
except  that  before  the  injunction  he  took  from 
$15  to  $70  worth  a  day.  and  after  the  injunction 
from  $15  to  $40  worth,  a  judgment  awarding 
$500  for  sand  which  he  could  have  sold  but  for 
the  injunction  was  as  large  as  the  evidence 
would  warrant. 

2.  Where  an  injunction  restraining  the  de- 
fendant from  taking  sand  from  the  shore  of 
Lake  Michigan,  opposite  his  property,  and  sell- 
ing the  same,  did  not  prevent  him  from  remov- 
ing sand  deposited  outside  his  premises,  or 
erecting  a  close  fence  to  prevent  it  from  drift- 
ing over  his  lawn,  and  the  proximate  cause  of 
the  deposit  of  sand  on  the  lawn  was  the  heavy 
winds  which  blew  oh  the  lake  shore,  and  not  the 
injunction,  defendant  could  not  recover  dam- 
ages for  injuries  to  bis  lawn  by  such  sand  de- 
posits on  the  injunction  being  held  to  have  been 
wrongfully  issued. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  the  city  of  Chicago,  substituted 
as  complainant  for  the  town  of  Lake  View, 
against  the  Chicago  Title  &  Trust  Company, 


as  executor  of  the  estate  of  Parker  R.  Ma- 
son, deceased,  substituted  in  bis  place  after 
bis  death  pendente  lite.  From  a  judgment 
in  favor  of  defendant  for  less  damages  for  the 
wrongful  Issuance  of  an  Injunction  than  the 
amount  claimed,  affirmed  by  the  Appellate 
Court  (110  111.  App.  395),  defendant  appeals. 
Affirmed. 

Edward  Roby  and  Arthur  Humphrey,  for 
appellant  Granville  W.  Browning  (Edgar 
Bronson  Tolman,  Corp.  Counsel,  of  counsel), 
for  appellee. 

WILKIN,  J.  Blocks  5  to  16  of  Pine  Grove 
Subdivision,  in  Cook  county,  extend  from 
Evanston  avenue  to  Lake  Michigan.  Blocks 
6,  7,  and  12  are  so  laid  out  that  each  is 
bounded  on  the  east  by  a  line  marked  on  the 
plat  of  the  subdivision,  and  between  this 
east  line  and  the  shore  of  Lake  Michigan  is 
a  strip  of  land  2,172  feet  long  north  and 
south,  by  about  160  feet  wide  east  and  west. 
Since  1871  one  Parker  R.  Mason  bad  been  in 
possession  and  claimed  to  own  the  land  In 
front  of  block  7,  extending  from  the  east  lot 
line  to  the  lake  shore,  together  with  consid- 
erable other  land  to  the  north  and  south  of 
it,  being  in  all  about  1,858  feet  long.  The 
lake  washed  sand  and  gravel  upon  this  strip 
from  time  to  time,  which  had  a  merchanta- 
ble value,  and  which  Mason  was  In  the  habit 
of  removing  and  selling.  When  holes  were 
dug  in'  the  sand  for  the  purpose  of  removing 
it,  the  wind  and  water,  in  the  course  of  time, 
would  refill  them;  and,  if  the  sand  was  not 
removed  immediately  as  it  washed  upon  the 
sbore,  it  was  carried  away  and  buried  In  the 
lake.  On  September  25,  1884,  the  town  of 
Lake  View  filed'  its  bill  of  complaint  in  the 
superior  court  of  Cook  county  against  Mason 
and  other  defendants,  asking  for  an  injunc- 
tion restraining  them  from  digging,  carrying, 
and  carting  away  or  selling  any  of  this  sand 
or  gravel,  or  from  entering  on  the  strip  of 
ground  for  the  purpose  of  dredging  out  or 
hauling  away  sand  from  the  bottom  of  Lake 
Michigan.  A  temporary  injunction  was 
granted  and  served  upon  the  defendants, 
and  it  continued  in  full  force  and  effect  until 
July  13,  1885,  when  it  was  dissolved.  On 
August  15th  following,  Mason  filed  his  sug- 
gestion of  damages,  asking,  first,  a  solicitor's 
fee  for  procuring  the  dissolution  of  the  tem- 
porary injunction;  second,  $10,000  damage 
for  the  value  of  sand  and  gravel  which  be 
was  enjoined  from  removing  during  the  con- 
tinuance of  the  Injunction;  and,  third,  $1,000 
damage  to  his  lawn,  lying  west  of  the  strip 
in  controversy,  by  reason  of  the  sand  blow- 
ing and  drifting  thereon.  On  August  6, 1887, 
the  town  of  Lake  View  became  a  part  Of  the 
city  of  Chicago,  and  the  city  was  substituted 
as  complainant  Before  the  final  hearing  on 
the  suggestion  of  damages,  Mason  died,  and 
the  Chicago  Title  &  Trust  Company,  his  ex- 
ecutor, was  substituted  as  defendant  The 
original  case  was  beard  in  July,  1S92,  and  a 
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decree  was  entered  sustaining  the  bill,  and 
restoring  and  making  perpetual  the  prelim- 
inary injunction  as  issued  September  25, 
1884,  and  as  dissolved  July  13,  1885.  That 
decree  was  reversed  by  this  court  (163  111. 
351),  and  upon  a  rehearing  a  decree  was  ren- 
dered confirming  the  title  to  the  strip  in  Ma- 
son. On  July  5,  1902,  upon  a  hearing  on 
the  suggestion  of  damages,  a  decree  was  en- 
tered for  $500  solicitor's  fee,  and  $500  dam- 
age for  the  value  of  sand  and  gravel  which 
Mason  had  been  prevented  from  removing 
during  the  pendency  of  the  injunction ;  and 
the  third  suggestion  of  damages,  i.  e.,  injury 
to  the  lawn,  was  rejected  altogether.  An 
appeal  was  prayed  to  the  Appellate  Court 
by  the  claimant,  where  the  decree  was  af- 
firmed, and  a  further  appeal  has  been  taken 
to  this  court. 

No  complaint  Is  made  as  to  the  $500  solic- 
itor's fee  allowed  by  the  decree  of  the  supe- 
rior court.  In  the  Appellate  Court  the  city 
assigned  a  cross-error  upon  the  allowance  of 
the  second  $500  upon  the  ground  that  there 
was  no  warrant  for  the  same  either  in  the 
law  or  the  evidence;  but  in  this  court  that 
assignment  of  error  has  been  withdrawn, 
and  appellee  simply  insists  that  the  order  of 
the  Appellate  Court  should  be  affirmed.  Ap- 
pellant, however,  very  earnestly  Insists  that 
said  $500  Is  Inadequate,  and  that  the  evi- 
dence shows  that  a  very  much  larger  amount 
of  damages  was  sustained  on  that  item;  also 
that  the  third  suggestion  of  damage  should 
have  been  allowed;  and  these  two  last  ques- 
tions are  alone  presented  for  our  decision. 

The  evidence  as  to  the  quantity  of  sand 
and  gravel  which  might  have  been  removed 
and  sold  during  the  life  of  the  injunction, 
and  the  price  which  could  have  been  obtain- 
ed for  it,  is  altogether  too  uncertain,  Indef- 
inite, and  unsatisfactory  to  furnish  a  definite 
basis  for  the  estimation  of  damages.  The 
quantity  of  sand  and  the  intervals  of  its  de- 
posit are  largely  left  to  conjecture.  The 
wind  and  waves  deposited  it  on  the  beach, 
and,  If  it  was  immediately  removed,  It  could 
be  used,  but,  if  not,  it  washed  back  in  the 
lake  and  was  lost  At  times  for  days,  and 
even  weeks,  no  deposits  whatever  were 
made.  In  other  words,  the  accumulations 
were  governed  by  the  condition  of  the 
weather.  No  attempt  was  made  by  appel- 
lant to  average  the  amount  of  the  accumu- 
lation; and,  even  if  that  had  been  done,  the 
evidence  shows  that  some  of  It  was  deposit- 
ed in  the  streets,  and  some  of  it  in  front  of 
block  12,  which  did  not  belong  to  Mason,  a 
considerable  distance  north  of  his  property. 
There  is  nothing,  therefore,  in  the  evidence  to 
show  how  many  days  from  September  25, 1884, 
to  July  13,  1885,  sand  or  gravel  could  have 
been  obtained,  or  sold  after  being  obtained. 
Mason  himself  testified  he  could  not  tell  how 
much  be  sold;  that  he  kept  no  books,  except 
for  a  few  months  In  1888  and  1889,  and  did  not 
even  know  what  those  books  showed  even  for 
that  period;  that  sometimes  the  money  for 


the  sand  was  paid  to  him,  sometimes  to  the 
hired  man,  sometimes  to  his  children,  and 
sometimes  It  was  not  paid  at  all.  The  most 
that  he  could  say  was  that  before  the  in- 
junction he  took  from  $15  to  $70  worth  of 
sand  per  day,  and  after  the  injunction  from 
$15  to  $40  per  day.  Conceding  that  the  tes- 
timony in  this  record  tends  to  show  that 
some  loss  was  occasioned  by  the  injunction 
I  on  the  second  item  In  appellant's  suggestion 
j  of  damages,  it  Is  impossible  to  definitely  fix 
i  the  amount  of  such  loss.  Nor  can  it  be  falr- 
!  ly  said  that  it  exceeded  the  sum  allowed  by 
the  superior  court.  In  fact,  we  think  that 
;  estimate,  $500,  Is  quite  as  large  as  the  testi- 
j  mony  would,  In  any  view,  sustain. 
1  The  third  item  is  based  upon  an  alleged 
i  filling  up  of  the  defendant's  (Mason's)  lawn 
j  with  sand  drifting  upon  It  from  accumula- 
tions outside  of  his  inclosure  while  the  in- 
junction was  In  force,  in  consequence  of 
which  sand  blew  over  the  fence  upon  his 
lawn.  The  evidence  shows  that  sand  drift- 
ed all  over  that  section  of  the  country  as 
snow  drifts,  and  had  been  doing  so  for  many 
years.  One  witness  testified  that,  from  the 
time  Mason  first  made  his  lawn,  he  had  to 
shovel  sand  from  the  fence  to  keep  it  out  of 
his  yard,  and  this  he  had  kept  up  for  17 
years;  that  the  lawn  would  be  covered  with 
sand  the  next  morning  after  It  had  been 
cleared  off;  and  that  there  was  a  continual 
sand  storm.  Moreover,  the  Injunction  did 
not  restrain  Mason  from  removing  the  de- 
posit outside  of  his  fence  to  prevent  its  drift- 
ing upon  his  yard,  or  from  building  a  close 
fence  to  protect  bis  lawn.  The  city  could 
not  be  held  responsible  for  his  negligence  or 
failure  to  take  such  steps  for  his  own  pro- 
tection, nor  for  unusual  windstorms.  The 
proximate  cause  of  the  Injury  was  the  heavy 
winds  which  blew  upon  the  lake  shore,  and 
not  the  Issuing  of  the  Injunction.  Damages 
recoverable  for  the  wrongful  suing  out  of  a 
writ  of  Injunction  must  be  such  as  naturally 
and  approximately  result  therefrom,  and  re- 
mote or  speculative  damages  cannot  be  tak- 
en into  consideration.  There  is  also  an  en- 
tire absence  of  evidence  to  show  the  amount 
of  the  injury  claimed  under  this  item,  and, 
even  if  the  proof  was  otherwise  satisfactory, 
no  recovery  could  be  had. 

There  is  no  substantial  merit  In  this  ap- 
peal, and  the  judgment  of  the  Appellate 
Court  is  affirmed.    Judgment  affirmed. . 


(309  111.  429) 
CHICAGO  UNION  TRACTION  CO.  v.  OHU- 
GKEN. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

PERSONAL  INJURY  —  FUTURE  DAMAGES  —  IN- 
STRUCTION —  CONTRIBUTORY  NEGLIGENCE  — 
STANDARD  OF  CARE— APPEAL  FOB  PURPOSES 
OF  DELAY. 

1.  In  a  personal  injury  case  the  evidence  show- 
ed that  plaintiff's  left  shoulder  had  been  dis- 
located, the  bones  of  the  nose  fractured,  and  a 
cut  made  over  the  right  eye,  exposing  the  bone. 
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Evidence  for  plaintiff  disclosed  that  at  the  time 
of  the  trial — more  than  a  year  and  a  half  after 
the  accident — his  left  arm  could  not  be  raised 
above  a  horizontal  line;  that  the  natural  mo- 
tion was  limited,  and  an  attempt  to  raise  it  high- 
er caused  pain ;  that  the  vision  of  the  right  eye 
was  diminished  one-fourth  or  one-third,  and  that 
the  defective  eyesight  was  permanent,  and  like- 
ly to  increase.  Held,  that  an  instruction  per- 
mitting a  recovery  for  future  pain  or  suffering, 
or  future  inability  to  labor  and  transact  busi- 
ness, was  proper,  though  there  was  evidence  that 
at  the  time  of  the  trial  plaintiff  was  still  employ- 
ed as  a  teamster,  and  was  earning  the  same 
wages  as  before  the  accident. 

2.  In  an  action  for  personal  injuries  it  was 
not  error,  in  instructing  on  contributory  negli- 
gence, to  define  ordinary  care  as  that  care  and 
foresight  to  avoid  danger  which  a  person  of  or- 
dinary prudence,  caution,  and  intelligence  would 
"usually"  exercise  under  the  same  or  similar  cir- 
cumstances. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Emll  Chugren  against  the  Chi- 
cago Union  Traction  Company.  From  a 
Judgment  of  the  Appellate  Court,  First  Dis- 
trict (110  111.  App.  545),  affirming  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

John  A.  Rose  and  Louis  Boisot  (W.  W. 
Gurley,  of  counsel),  for  appellant  Castle, 
Williams  &  Smith  (Ben  M.  Smith,  of  coun- 
sel), for  appellee. 


CARTWRIGHT,  J.  This  Is  an  appeal 
from  a  Judgment  of  the  Appellate  Court  for 
the  First  District  affirming  a  Judgment  of 
the  superior  court  of  Cook  county  In  favor 
of  appellee  against  appellant  for  damages 
resulting  from  a  collision  of  an  electric  car 
of  appellant  and  a  wagon  loaded  with  tim- 
othy seed,  on  which  appellee  was  riding 
and  driving  the  team  hauling  the  same  across 
the  tracks  of  appellant  by  which  he  was 
thrown  to  the  ground  and  Injured.  The  er- 
rors assigned  consist  in  giving  two  Instruc- 
tions to  the  'jury  at  the  request  of  the  plain- 
tiff. 

The  first  instruction  related  to  the  assess- 
ment of  damages  in  case  the  plaintiff  should 
recover,  and  authorized  the  Jury  to  take  In- 
to consideration  any  future  pain  or  suffering 
or  future  Inability  to  labor  or  transact  busi- 
ness, if  any,  that  the  Jury  might  believe, 
from  the  evidence,  the  plaintiff  would  sus- 
tain by  reason  of  the  injuries  received.  The 
objection  Is  that  It  permitted  a  recovery  of 
damages  for  an  element  of  Injury  which 
there  was  no  evidence  tending  to  prove  was 
reasonably  certain  to  occur.  The  allega- 
tions of  the  declaration  were  sufficient  to  ad- 
mit proof  of  a  permanent  injury.  The  evi- 
dence showed  that,  as  a  result  of  the  colli- 
sion, the  left  shoulder  of  the  plaintiff  was 
dislocated,  and  there  was  a  fracture  of  the 
bones  of  the  nose  and  a  cut  over  the  right 
eye,  extending  across  It  and  exposing  the 
bone.  The  evidence  for  the  plaintiff  was 
that  at  the  time  of  the  trial— more  than  a 
year  and  a  half  after  the  accident— the  left 
arm  could  not  be  raised  above  the  horizontal 


line;  that  the  natural  motion  was  limited, 
and  an  attempt  to  raise  the  arm  higher  than 
a  horizontal  line  caused  pain;  that  the  vision 
of  the  right  eye  was  affected  and  diminished 
to  the  extent  of  one-fourth  to  one-third,  and 
that  the  defective  eyesight  was  permanent 
and  likely  to  grow  worse.  This  testimony 
tended  to  show  that  there  was  some  perma- 
nent injury  which  would  affect  the  ability 
of  the  plaintiff  to  labor,  and  that  the  future 
damages  mentioned  in  the  instruction  were 
reasonably  certain  to  result  On  the  other 
hand,  there  was  evidence  that  at  the  time 
of  the  trial  plaintiff  was  still  a  teamster, 
and  was  earning  the  same  wages  as  before 
the  accident  This  evidence  was  proper  to 
be  considered  by  the  jury  on  the  question  of 
future  damage,  but  it  was  not  error  to  give 
the  instruction  based  on  .the  evidence  for  the 
plaintiff. 

The  second  instruction  was  devoted  to  the 
subject  of  contributory  negligence  and  the 
degree  of  care  required  of  the  plaintiff,  and 
the  objection  to  it  is  that  in  fixing  the  stand- 
ard of  ordinary  care  it  was  stated  to  be  that 
care  and  foresight  to  avoid  danger  which  a 
person  of  ordinary  prudence,  caution,  and 
intelligence  would  usually  exercise  under  the 
same  or  similar  circumstances.  Counsel  say 
that  the  word  "usually"  had  no  proper  place 
in  the  instruction;  -  that  plaintiff  was  re- 
quired by  law  to  exercise  such  care  as  a  per- 
son of  ordinary  prudence  would  exercise  un- 
der the  same  or  like  circumstances;  that  a 
person  possessed  of  ordinary  prudence,  cau- 
tion, and  Intelligence  may  exercise  great  care 
sometimes  and  at  other  times  no  care  at  all. 
and  that  when  exercising  no  care  he  Is  not 
acting  as  a  person  of  ordinary  prudence. 
Counsel  also  object  to  the  instruction  as  lim- 
iting the  care  required  of  the  plaintiff  to  the 
time  of  the  accident. '  The  instruction  In- 
cludes the  endenvor  or  attempt  of  the  plain- 
tiff to  cross  over  the  tracks  of  the  defendant 
,  and  also  the  time  while  on  the  tracks,  which 
covers  the  whole  period  of  the  occurrence, 
and  it  Is  not  limited  to  the  time  of  the  acci- 
dent It  is  true  that  men  who  are  generally 
prudent  and  cautious  are  sometimes  careless 
or  Inattentive  to  danger,  and  that  the  stand- 
ard of  ordinary  care  is  to  be  determined 
from  what  prudent  men  generally  or  ordi- 
narily do,  and  not  on  occasions  where  there 
may  be  a  lapse  from  their  usual  habit  of 
care.  The  Jury  are  to  determine  what  a 
reasonably  prudent  man  would  ordinarily  do 
In  a  given  state  of  circumstances.  We  think 
the  instruction  Is  not  subject  to  the  criticism 
offered,  but  that  it  conforms  to  the  role  eon- 
tended  for  by  counsel. 

Appellee  moves  the  court'  to  assess  dam- 
ages against  the  appellant  on  the  ground 
that  the  appeal  was  prosecuted  merely  for 
delay.  We  cannot  say  that  the  appeal  -was 
taken  for  that  purpose,  and  not  In  good  faith, 
and  the  motion  Is  dented. 

The  judgment  of  the  Appellate  Court  is 
affirmed.    Judgment  affirmed. 
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EWEN  v.  WILBOR. 


(Supreme  Court  of  Illinois.    April  20,  1904.) 

BILLS  AND  NOTES  —  SURETIES  —  PROTEST  —  IN- 
LAND BILLS  —  DEMAND  —  ACTIONS — PEREMP- 
TORY INSTRUCTION— TIME  FOB  REQUEST— BUB- 
DEN  OP  PROOF— PREPONDERANCE  OF  EVIDENCE 
— APPEAL — OBJECTIONS— WAIVER— SET-OFF. 

1.  After  the  evidence  was  all  in,  defendant's 
motion  for  a  verdict  was  denied,  and  argument 
thereon  refused.  After  some  other  argument, 
defendant  offered  a  series  of  instructions,  the 
third  of  which  was  a  peremptory  one.  Held, 
that  it  was  too  late.. 

2.  An  instruction  that,  in  a  suit  on  a  note,  if 
the  defendant  sets  up  a  failure  of  consideration, 
he  must  establish  such  failure  by  a  preponder- 
ance of  the  evidence,  and  that  the  burden  of 
proving  "any"  defense  is  upon  the  defendant, 
followed  by  an  instruction  that  by  a  "preponder- 
ance of  the  evidence"  is  meant  the  greater 
weight  of  the  evidence,  was  not  erroneous,  as 
leading  the  jury  to  believe  that  the  word  "any" 
referred  to  every  other  defense  than  those  spo- 
ken of  in  the  instructions. 

3.  An  instruction  that  "by  a  'preponderance 
of  the  evidence'  was  meant  the  greater  weight  of 
the  evidence"  was  correct. 

4.  A  declaration  contained  two  special  counts, 
in  effect  declaring  on  a  note,  and  also  contained 
the  consolidated  common  counts;  but  the  spe- 
cial pleas  all  began  by  stating  that  the  causes 
of  action  in  the  several  counts  were  the  same  as 
contained  in  the  special  counts,  and  the  evi- 
dence all  related  to  the  special  counts.  Defend- 
ant, the  guarantor  of  the  note,  pleaded  failure 
of  consideration,  and  contended  that  as  there 
was  a  contemporaneous  written  agreement  with 
the  note  and  referring  to  it,  which  was  specially 
pleaded  by  plaintiff,  the  suit  was  not  on  the 
note.  Held,  that  the  suit  was  "an  action  on  a 
note,"  within  2  Starr  &  C.  Ann.  St  1896,  p. 
2802,  c.  98,  {  9,  declaring  that  in  such  actions 
the  defendant  may  plead  failure  of  considera- 
tion ;  and  therefore  the  burden  of  proof  was  on 
defendant. 

5.  Where  defendant  objected  to  the  admission 
in  evidence  of  the  protest  of  a  note,  on  the  spe- 
cific objection  that  it  was  not  competent  because 
the  BUit  was  against  the  guarantor,  he  could 
not,  on  appeal,  raise  the  question  that  the  pro- 
test could  only  be  proved  by  a  certified  copy  6f 
the  record  kept  by  notaries. 

6.  The  urging  of  a  single  specific  objection  to 
evidence  is  a  waiver  of  all  other  objections. 

7.  The  statute  relating  to  the  duties  of  no- 
taries public  has  changed  the  common  law,  and 
made  inland  bills  the  subject  of  protest. 

8.  It  was  not  error  to  refuse  an  instruction 
that  there  was  no  evidence  of  a  demand  on  the 
note  in  suit,  where  there  was  a  certificate  of  pro- 
test in  evidence. 

9.  The  Supreme  Court  cannot  determine  the 
sufficiency  of  the  evidence  after  a  verdict  affirm- 
ed  by  the  Appellate  Court. 

10.  Plaintiff  advanced  money  to  a  patentee,  un- 
der a  written  agreement  that,  if  the  patentee 
should  succeed  in  procuring  certain  contracts 
for  the  use  or  sale  of  the  article  patented,  plain- 
tiff should  share  in  the  profits  and  the  note  be- 
come nugatory;  otherwise,  the  money  advanced 
should  be  returned,  if  the  plaintiff  so  chose. 
The  agreement  recited  that,  in  order  to  better 
secure  said  sum  in  event  repayment  should  be 
demanded,  the  patentee  executed  and  delivered 
bis  note  therefor,  payable  on  demand  after  six 
months,  to  be  guarantied  by  defendant.  Held, 
in  an  action  against  defendant  on  the  note  so 
executed,  In  which  he  set  up  the  written  agree- 
ment, that  the  note  was  not  subsidiary  or  col- 
lateral to  the  agreement,  and  demand  on  the 
note  alone  was  sufficient. 

11.  The  surety  pleaded  that  plaintiff  held  mon- 
ey which  he  owed  to  the  patentee,  and  which  he 
ought  to  apply  to  the  note,  but  that  the  pat- 


entee, who  was  insolvent,  had,  in  conspiracy 
with  plaintiff,  released  him  from  paying  such 
debt.  Held,  that  evidence  that  the  patentee  and 
plaintiff  had  entered  into  contracts  relative  to 
extending  the  patents  subsequent  to  the  con- 
tract and  note  sued  on,  and  in  no  manner  relat- 
ing thereto,  and  that  the  patentee  had  released 
plaintiff  from  obligations  incurred  under  such 
subsequent  contracts,  was  not  admissible  in  sup- 
port of  the  plea. 

12.  In  a  suit  against  the  surety  of  a  note,  he 
could  not  set  off  a  claim  on  account  due  the 
principal  by  the  plaintiff,  assigned  to  the  surety 
after  the  suit  was  brought. 

13.  Unliquidated  damages  arising  out  of  con- 
tracts or  covenants  disconnected  from  the  sub- 
ject-matter of  the  plaintiffs  claim  are  not  such 
claims  or  demands  as  constitute  the  subject-mat- 
ter of  Bet-off. 

Magruder,  J.,  dissenting. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Albert  G.  Wllbor,  Jr.,  against 
John  M.  Ewen.  From,  a  judgment  of  the 
Appellate  Court  (99  111.  App.  132),  affirming 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  appeal  is  from  a  judgment  of  the  Ap- 
pellate Court,  affirming  a  Judgment  of  the 
circuit  court  of  Cook  county  In  favor  of  ap- 
pellee, against  appellant,  for  $1,250.  The 
declaration  was  filed  on  March  9,  1894,  and 
consisted  of  two  special  counts  and  the  con- 
solidated common  counts.  The  first  special 
count  alleged  that  on  June  7,  1893,  Warren 
Ewen,  Jr.,  at  Chicago,  executed  and  deliv- 
ered to  the  plaintiff  his  promissory  note,  in 
and  by  which  he  promised  to  pay,  "on  de- 
mand, after  six  months  after  the  date  of 
said  note,  to  the  order  of  said  Albert  G.  Wil- 
bor,  Jr.,  $1,250,  at  the  office  of  said  Warren 
Ewen,  Jr.,  In  Chicago,  for  value  received"; 
that  the  defendant,  John  M.  Ewen,  on  June 
7,  1893,  at  the  same  time  and  place  of  the  ex- 
ecution of  said  note,  and  as  part  of  the  same 
transaction,  guarantied  the  prompt  payment 
of  said  note  by  the  following  writing  on  the 
back  of  said  note,  to  wit: 

"For  value  received,  I  hereby  guarantee 
the  payment  of  the  within  note  at  maturity, 
or  at  any  time  thereafter. 

"John  M.  Ewen." 

The  count  then  alleges  presentment  of  the 
note  and  demand  for  payment  thereof  after 
maturity,  according  to  the  tenor  of  the  same, 
but  that  neither  the  said  Warren  Ewen,  Jr., 
nor  the  said  John  51.  Ewen,  nor  any  one  on 
their  behalf,  did  or  would  pay  the  same,  by 
means  whereof  defendant  became  liable,  etc. 
The  second  special  count  alleged  that  on  the 
same  day  and  year  Warren  Ewen,  Jr.,  was 
indebted  to  the  plaintiff  In  the  sum  of  $2,- 
000;  and  in  consideration  that  the  plaintiff 
"would  forbear  and  give  time  to  the  said 
Warren  Ewen,  Jr.,"  for  the  payment  of  said 
indebtedness  "until  he,  the  said  plaintiff, 
should  make  payment  thereof  after  six 
months  thereafter,  he,  the  said  defendant, 
undertook  and  then  and  there  in  writing 
faithfully  promised  the  said  plaintiff  to  pay 
him  the  said  last-named  sum  of  $2,000,  for 
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value  received";  that  defendant,  relying  on 
said  promise,  did  forbear  and  give  time,  etc., 
but  Warren  Ewen,  Jr.,  did  .not  and  baa  not 
paid  the  same,  of  all  of  which  the  defendant 
had  notice,  whereby  defendant  became  lia- 
ble, etc.  The  promissory  note  declared  on  in 
the  first  count  was  a  renewal  of  a  note  in 
the  same  words  and  figures,  dated  November 
15,  1892,  which  was  also  guarantied  by  the 
defendant 

To  the  plaintiffs  declaration  the  defend- 
ant, John  M.  Ewen,  filed  a  plea  of  the  gener- 
al issue  and  seven  special  pleas,  all  based,  in 
whole  or  in  part,  upon  the  following  contem- 
poraneous agreement  entered  into  between 
the  plaintiff  and  Warren  Ewen,  the  maker  of 
the  note  described  in  the  declaration,  as  fol- 
lows: 

"This  agreement,  made  this  16th  day  of 
November,  A.  D.  1892,  by  and  between  War- 
ren Ewen,  Jr.,  party  of  the  first  part,  and  Al- 
bert G.  Wilbor,  Jr.,  party  of  the  second  part, 
both  of  the  city  of  Chicago,  Illinois,  witness- 
eth:  That  whereas  the  said  party  of  the 
first  part  is  the  owner  of  the  rights  in  cer- 
tain territory  of  the  United  States  for  cer- 
tain patents  known  as  the  "multicolor  dry 
process,'  and  has  applied  for  certain  other 
letters  patent  for  improved  process  of  mak- 
ing blue  prints,  and  is  about  to  apply  for  oth- 
ers, and  is  likely  to  improve  upon  the  same, 
and  to  use,  invent,  and  to  own  other  patent 
processes  for  copying;  and  whereas,  said 
party  of  the  first  part  believes  and  repre- 
sents unto  the  said  party  of  the  second  part 
that  by  reason  of  the  superiority  of  said  pro- 
cesses over  all  others  he  can  procure  the 
same,  some  or  all  of  them,  to  be  adopted  by 
the  United  States  government  for  general 
use  in  the  making  of  plats,  prints,  and  draw- 
ings used  by  the  government  architects  in 
and  about  all  United  States  government 
architectural  work:  Now,  therefore,  in  con- 
sideration of  the  premises  and  of  the  further 
sum  of  one  ($1.00)  dollar  in  hand  paid  by  tbe 
said  party  of  the  second  part  to  said  party 
of  the  first  part,  and  of  other  good  and  val- 
uable considerations,  the  receipt  of  which  Is 
hereby  acknowledged,  the  said  parties  of  the 
first  and  second  parts,  respectively,  do  here- 
by mutually  covenant,  promise,  and  agree, 
each  with  the  other,  as  follows: 

"First.  The  said  party  of  the  first  part 
hereby  agrees  to  use  his  best  endeavors  to 
procure  the  adoption  by  the  said  government 
of  said  processes  for  use  in  all  government 
architectural  work,  and  in  the  event  of  be- 
ing successful  in  procuring  the  same,  or  any 
of  them,  to  be  so  adopted,  all  profits  and  oth- 
er benefits  arising  therefrom  are  to  be  shar- 
ed by  the  parties  hereto  in  equal  propor- 
tions. Whatever  contract,  agreement,  or  ar- 
rangement that  shall  or  may  be  made  with 
said  United  States  government  regarding 
said  processes,  or  any  of  them,  shall  be  made 
between  said  government  on  the  one  hand 
and  Warren  Ewen,  Jr.,  and  Albert  O.  Wil- 
bor, Jr.,  on  the  other  hand;  the  intention  be- 


ing that  each  of  the  parties  hereto  shall  take 
in  bis  own  name  and  own  an  undivided  one- 
half-  interest  in  any  and  all  contracts,  agree- 
ments, or  arrangements  that  may  or  shall 
hereafter  be  made  with  the  United  States 
government  respecting  the  use  of  said  pro- 
cesses, or  any  of  them. 

"Second.  The  said  party  of  the  second 
part  has,  upon  the  ensealing  and  delivery  of 
these  presents,  deposited  with  the  said  party 
of  the  first  part,  as  a  special  deposit  and  ear- 
nest of  good  faith  herein,  the  sum  of  twelve 
hundred  and  fifty  ($1,250)  dollars,  the  re- 
ceipt of  which  is  hereby  acknowledged  by 
said  first  party.  Said  sum  of  twelve  hun- 
dred and  fifty  ($1,250)  dollars  shall  be  held 
by  said  party  of  the  first  part  as  a  special  de- 
posit; but  it  shall,  Immediately  upon  the  re- 
ceipt of  said  second  party  of  a  duly  executed 
agreement  or  contract  between  the  United 
States  government  and  the  parties  hereto, 
providing  for  the  adoption  for  general  use  in 
government  work  of  any  of  said  processes, 
become  the  property  of  the  said  party  of  the 
first  part,  to  compensate  him  in  full  for  his 
services  and  the  sale  to  the  said  party  of  the 
second  part  of  said  one-half  interest  in  said 
contract  or  agreement,  and  in  all  other  such 
contracts,  agreements,  and  arrangements  as 
shall  hereafter  be  made  with  the  United 
States  government  respecting  the  use  of  the 
said  processes,  or  any  of  them,  as  above 
mentioned:  Provided,  however,  that  unless 
said  contract  or  agreement  with  the  said 
government  is  consummated  on  or  before 
May  15,  A.  D.  18U3,  said  sum  of  twelve  hun- 
dred and  fifty  ($1,250)  dollars  shall,  at  the 
option  of  said  party  of  the  second  part,  be 
then  returned  by  said  first  party  to  said  sec- 
ond party,  and  then  and  in  that  case  this 
agreement  shall  be  ended  and  from  thence- 
forth absolutely  null  and  void.  Should  said 
second  party,  however,  not  elect  to  have 
said  sum  of  twelve  hundred  and  fifty  ($1,- 
250)  dollars  returned  to  him,  as  aforesaid,  it 
shall  continue  to  be  held  by  said  first  party 
as  such  special  deposit  aforesaid  until  said 
government  contract  or  agreement  shall  be 
made,  or  until  demanded  by  said  party  of 
the  second  part,  when  it  shall  be  at  once  due 
and  payable  to  him.  In  order  to  better  se- 
cure the  repayment  of  said  sum  of  twelve 
hundred  and  fifty  ($1,250)  dollars  In  the 
event  that  repayment  thereof  should  be  de- 
manded, the  sold  party  of  the  first  part  has 
made,  executed,  and  delivered  his  note  of 
hand  for  said  sum,  of  even  date  herewith, 
payable  on  demand  after  six  months  after 
date,  to  the  order  of  said  party  of  the  sec- 
ond part,  at  the  office  of  said  first  party, 
Chicago,  Illinois,  and  has  procured  said  obli- 
gation to  be  guarantied  by  John  M.  Ewln, 
of  Chicago,  Illinois. 

"Warren  Ewen,  Jr.  [Seal.] 

"Albert  G.  Wilbor,  Jr.    [Seal.]*' 

The  first  and  second  special  pleas  alleged 
that  the  $1,250  mentioned  In  the  above 
agreement   was   not   deposited   as  alleged. 
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.Replications  to  these  two  pleas  were  filed, 
which  took:  Issue  that  the  deposit  was  not 
made,  and  the  evidence  showed  that  appellee 
drew  In  favor  of  the  maker  of  the  note  two 
checks,  one  for  91,000  and  one  for  $250. 
Five  other  special  pleas  were  filed,  setting 
up  other  transactions  between  the  plaintiff 
and  the  maker  of  the  note,  in  the  third  of 
which  it  was  averred  that  the  (1,250  men- 
tioned in  the  contemporaneous  agreement 
was  afterwards,  by  and  with  the  consent  of 
the  plaintiff,  and  without  the  knowledge  of 
the  defendant  guarantor,  applied  to  the  pay- 
ment of  expenses  of  a  joint  venture  and 
agreement  entered  Into  by  the  plaintiff  and 
the  maker  of  the  note,  by  reason  whereof 
the  defendant,  as  guarantor,  was  discharged 
from  all  liability  for  the  return  of  the  spe- 
cial deposit  mentioned  in  said  contempo- 
raneous agreement.  The  fourth  additional 
plea  averred  that  the  plaintiff  never  de- 
manded of  the  maker  of  the  note  tbe  return 
of  the  special  deposit  Tbe  fifth  additional 
plea  alleged  that  plaintiff  had  In  his  bands 
the  sum  of  $3,000,  which  was  the  property 
of  the  maker  of  the  note,  and,  with  knowl- 
edge of  the  insolvency  of  the  maker,  fraud- 
ulently contriving  and  intending  to  injure 
the  defendant  and  fix  his  liability  as  a  sure- 
ty for  the  return  of  the  special  deposit  men- 
tioned In  the  contemporaneous  agreement, 
procured  the  maker  of  the  note  to  execute 
and  deliver  to  the  plaintiff,  without  any  good 
and.  valuable  consideration,  a  release  and 
discharge  from  all  claims  which  the  maker 
of  the  note  had  against  the  payee  thereof, 
by  reason  of  which  the  defendant,  as  guar- 
antor, was  discharged  from  all  liability. 
The  sixth  additional  plea  averred  certain 
contracts  were  entered  Into  between  the 
payee  of  tbe  note  and  tbe  maker  thereof,  by 
which  tbe  payee  was  desirous  of  raising  the 
sum  of  $1,250,  and  tbe  maker  of  the  note 
made  certain  representations  to  the  defend- 
ant guarantor  to  induce  the  latter  to  guaran- 
ty the  note  as  accommodation  paper,  to  en- 
able the  payee  to  raise  the  sum  of  $1,250, 
and  that  tbe  note  In  suit  was  a  renewal  of 
said  note  for  the  same  purpose,  and  was  de- 
livered and  accepted  solely  as  accommoda- 
tion paper  for  tbe  purpose  aforesaid,  and 
without  any  intention  of  creating  any  lia- 
bility on  the  part  of  the  guarantor  to  the 
plaintiff,  whereby  there  was  an  entire  want 
of  consideration  as  between  the  guarantor 
and  the  plaintiff.  The  seventh  special  plea 
was  a  plea  of  set-off. 

The  note  sued  on  was  offered  in  evidence, 
and  attached  thereto  was  a  notary's  cer- 
tificate of  protest  in  words  as  follows: 

"State  of  Illinois,  County  of  Cook.  City  of 
Chicago— ss.:  Be  it  known  that  on  this  ninth 
day  of  December,  In  the  year  of  our  Lord 
1893,  Isaac  W.  Brown,  a  notary  public  duly 
commissioned  and  sworn,  and  residing  In  the 
city  of  Chicago,  in  Cook  county  and  state  of 
Illinois,  at  .the  request  of  the  Merchants' 
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Loan  and  Trust  Company,  went  with  the 
original  note  which  is  above  attached  to  the 
office  of  Warren  Ewen,  Jr„  in  the  city  of 
Chicago,  during  ordinary  business  hours,  and 
demanded  payment  thereon,  which'  was  re- 
fused. Whereupon  I,  tbe  said  notary,  at  the 
request  aforesaid  did  protest,  and  by  these 
presents  do  solemnly  protest,  as  well  against 
the  maker  of  said  note,  the  indorsers  there- 
of as  all  others  whom  it  may  or  doth  con- 
cern, for  exchange,  re-exchange,  and  all 'costs, 
charges,  damages,  and  Interest  already  In- 
curred by  reason  of  the  nonpayment  of  the 
said  note.  And  I,  the  said  notary,  do  here- 
by certify  that  within  forty-eight  hours  from 
tbe  time  of  such  protest,  due  notice  thereof 
was  put  in  the  post  office  at  Chicago,  as  fol- 
lows: Notice  for  Warren  Ewen,  Jr.,  Chi- 
cago, III.;  for  John  M.  Ewen,  Chicago,  111.; 
for  A.  «.  Wilbor,  Jr.,  Brookline,  Mass.— each 
of  the  above-named  places  being  the  reputed 
places  of  residence  of  the  person  to  whom 
this  notice  was  directed.  In  testimony 
whereof  I  bave  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  first 
above  written. 

"I.  W.  Brown,  Notary  Public." 

Issue  was  taken  on  tbe  several  pleas,  and 
on  trial  before  a  Jury  in  the  circuit  court  of 
Cook  county  a  verdict  and  judgment  were  en- 
tered for  the  sum  of  $1,250  in  favor  of  the 
plaintiff.  A  motion  for  a  new  trial  was 
overruled,  to  which  tbe  defendant  excepted. 
and  an  appeal  was  prosecuted  to  tbe  Appel- 
late Court  for  the  First  District,  where  that 
judgment  was  affirmed.  From  the  Judgment 
of  the  Appellate  Court  this  appeal  is  prose- 
cuted. 

Numerous  errors  were  assigned  in  the  ad- 
mission and  exclusion  of  testimony  and  the 
giving  and  refusing  of  instructions. 

Henry  Schofleld  and  Geo.  M.  Wilson,  for 
appellant  Charles  M.  Walker  and  Charles 
M.  Sherman  (J.  N.  Swarts,  of  counsel),  for 
appellee. 

RICKS,  7.  (after  stating  the  facts).  We 
will  first  consider  the  contention  of  appellant 
that  a  peremptory  Instruction  should  have 
been  given  by  the  trial  court,  directing  a 
verdict  in  his  favor.  The  record  shows  that 
after  the  evidence  was  all  in,  and  while  coun- 
sel were  discussing  motions  before  the  court, 
defendant's  counsel  stated  that  he  desired 
to  enter  a  motion  for  a  verdict  for  the  de- 
fendant, which  motion  the  court  denied. 
Counsel  then  insisted  upon  being  beard  upon 
the  motion,  but  the  court  refused  to  hear 
arguments  concerning  it.  Some  other  argu- 
ment was  Indulged  in,  and  then  the  defendant 
offered  12  Instructions  in  a  series,  the  third 
of  which  was:  "Upon  the  evidence  In  this 
case,  your  verdict  must  be  for  the  defend- 
ant" This  is  the  first  offer  of  an  instruction 
to  find  for  the  defendant,  so  far  as  Is  shown 
by  the  record;    and,  as  we  have  frequently 
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held,  it  was  not  In  apt  time,  and  -was  there- 
fore properly  refused.  Pelrce  v.  Walters,  164 
111.  560,  45  N.  B.  1068;  Chicago  Great  West- 
ern Railway  Co.  v.  Mohan,  1ST  111.  281,  58 
N.  E.  395;  West  Chicago  Street  Railroad  Co. 
t.  Liderman,  187  111.  4(i3,  58  N.  E.  367,  52  L. 
R.  A.  655,  79  Am.  St  Rep.  226.  Moreover,  we 
have  already  passed  upon  that  identical  ques- 
tion in  this  case  on  a  former  appeal  (Wil- 
bor  t.  Ewen,  183  III.  626,  56  N.  E.  342),  in 
which  we  said  (page  632,  183  111.,  page  344, 
56  N.  B.):  "The  Appellate  Court,  however, 
bases  its  judgment  of  reversal  on  the  ground, 
as  appears  from  the  recitation  found  in  its* 
judgment,  that  the  circuit  court  erred  in  re- 
fusing an  instruction  to  find  for  the  defend- 
ant If  the  evidence  introduced  on  the  trial 
in  the  circuit  court,  with  all  proper  infer- 
ences to  be  drawn  therefrom,  fairly  tended 
to  prove  plaintiff's  cause  of  action,  the  circuit 
court  did  not  err  in  refusing  to  give  the  in- 
structions to  find  for  the  defendant  Upon 
looking  into  the  record,  which  is  proper  to 
be  done  in  a  question  of  this  character,  it 
will  be  found  there  is  ample  evidence  tend- 
ing to  prove  the  plaintiff's  cause  of  action." 
The  cause  being  again  considered  in  the  Ap- 
pellate Court,  it  rendered  its  judgment  affirm- 
ing the  judgment  of  the  circuit  court,  and  this 
appeal  is  prosecuted  from  that  judgment  It 
is  clear,  then,  so  far  as  the  facts  are  con- 
cerned, or  so  far  as  the  record  was  made  up 
at  the  time  the  cause  was  considered  by  this 
court,  it  is  now  in  the  same  condition  as  then, 
the  record  not  having  been  returned  at  any 
time  to  the  trial  court,  and  there  can  be  no 
reason  for  this  court  changing  its  views  then 
expressed. 

Complaint  is  made  by  appellant  of  instruc- 
tions Nos.  1  and  2  given  for  appellee.  In- 
struction No.  1  in  substance  told  the  jury  that 
in  a  suit  upon  a  note,  if  the  defendant  sets 
up  a  failure  of  consideration  of  the  note, 
either  in  whole  or  in  part,  he  must  establish 
such  failure  by  a  preponderance  of  the  evi- 
dence, and  that  the  burden  in  proving  any 
defense  to  the  note  is  upon  the  defendant 
The  word  "any"  in  this  Instruction  appears 
to  have  been  underscored.  Instruction  No.  2 
told  the  jury  that  "by  a  preponderance  of  the 
evidence  is  meant  the  greater  weight  of  the 
evidence."  The  complaint  seems  to  be  that 
there  were  other  defenses  than  the  failure 
of  consideration,  and  that  the  word  "any" 
must  have  been  understood  by  the  jury  as 
synonymous  with  "every."  It  is  not  urged 
that  the  definition  of  the  term  "preponder- 
ance of  the  evidence"  is  wrong,  and  this  court 
has  held  it  correct  Schroeder  v.  Walsh,  120 
111.  403,  11  N.  E.  70.  In  fact  it  is  said  that 
it  states  an  abstract  principle  of  law  accurate- 
ly, but  that  by  the  arrangement  of  the  two 
instructions  the  court  practically  told  the  ju- 
ry they  must  render  the  verdict  they  did. 
The  action  was  upon  a  note,  and  pleas  of 
failure  of  consideration  were  interposed.  In- 
struction No.  1  spoke  of  no  other  pleas  or 
defenses,  and  we  do  not  think  the  jury  were 


misled  by  the  word  "any"  to  believe  that  It 
referred  to  every  other  defense  than  those 
talked  about  in  the  instructions. 

Appellant  contends  that  the  action  was  not 
upon  the  note,  and  that  the  burden  was  upon 
appellee.    It  is  certain   that  the  declaration 
contains  two  special  counts  in  effect  declar- 
ing upon  the  note.    It  also  contained  the  con- 
solidated  common    counts;    but   the   special 
pleas  all  began  by  stating  that  the  causes  of 
action  in  the  several  counts  are  one  and  the 
same,  to-  wit,  that  stated  in  the  first  count, 
and  the  evidence  all  related  to  the  special 
counts.    The  position  of  appellant  is  that  as 
there  was  a  contemporaneous  written  con- 
tract between  Warren  Ewen,  Jr.,  the  maker 
of  the  note  in  question,  and  appellee,  and 
which  is  set  out  in  the  statement  In  this  case, 
and  which  referred  to  the  note  in  question, 
and  which  was  specially  pleaded  by  appellee, 
it  therefore  follows  the  suit  is  upon  both  the 
written  contract  and  the  note.    We  do  not 
think  so.    In  our  view,  the  suit  was  '-'an  ac- 
tion on  a  note,"  within  section  9,  c.  98,  p. 
2802,  2  Starr  &  C.  Ann.  St  1896,  notwith- 
standing the  contemporaneous  agreement,  and 
none  the  less  so  because  of  the  fact  that  the 
suit  is  against  the  guarantor,  and  not  against 
the  maker,  of  the  note.    The  note  was  a  com- 
mercial instrument  governed  by  the  rules  of 
practice  relating  to  such  instruments.    It  was 
complete  in  itself,  and  there  cannot  be  the 
slightest  question  but,  had  default  been  made, 
a  judgment  upon  the  note  would  have  stood 
any  test  to  which  it  could  have  been  subjected. 
The  special  contract  was  a  matter  of  special 
defense  interposed  by  the  appellant  and  while 
it  might  be  that,  being  a  contemporaneous 
agreement  it  should  be  considered  together 
with  the  note  when  offered  in  evidence  and 
the  final  consideration  of  the  case  being  at 
hand,  we  think  it  cannot  be  said  that  the  suit 
was  upon  anything  except  the  note.    The  ex- 
ecution of  the  note  was  not  put  in  issue  in 
any   way.    When  it  was  admitted   In  evi- 
dence, it  made  a  prima  facie  case  for  the 
plaintiff.    The  fact  that  appellee  had  set  up 
special  defenses  did  not  prevent  its  having 
that  -effect    Boudinot    v.    Winter,    190    I1L 
394,  60  N.  E.  553;   Stocks  v.  Scott,  188  QL 
266,  58  N.  E.  990;    Miller  v.  Balthasser.   78 
HI.  302.    The  defenses  set  up  by  the  special 
pleas   were   affirmative  defenses,    and   they 
were  the  only  defenses  which  any  of    the 
evidence   tended   to   prove.    The   burden    of 
those  special   defenses   was  upon  appellant 
and  the  court  so  properly  told  the  jury. 

The  note  had  been  protested,  and  when  it 
was  offered  the  plaintiff  also  offered  the  no- 
tary's certificate  of  protest  When  this  was 
offered  appellant's  counsel  said:  "I  object  to 
the  protest.  The  suit  is  not  against  Warren 
Ewen,  the  maker  of  the  note,  but  it  is 
against  the  guarantor,  and  the  protest  is  not 
competent  evidence."  The  protest  was  at- 
tached to  the  note,  and  the  note  was  offered 
in  evidence  without  objection.  It  is  now 
sought  to  raise  the  question  that  the  protest 
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could  only  be  proved  by  a  certified  copy  of 
the  record  required  by  tbe  statute  to  be 
kept  by  notaries  In  such  matters.  That  Is 
not  tbe  question  that  was  presented  to  the 
trial  court.  The  distinction  between  the  ob- 
jection to  evidence  because  of  Its  competency 
and  because  of  its  sufficiency  la  well  defined. 
Had  the  objection  now  Insisted  upon  been 
urged  at  the  trial,  appellee  could  doubtless 
have  had  the  notary  make  the  certificate  It 
Is  now  said  was  necessary  (Herrlck  v.  Bald- 
win, 17  Minn.  209  [Gil.  183],  10  Am.  Rep.  101); 
and  to  allow  appellant  to  urge  one  objection 
upon  the  trial  and  another  in  this  court  would 
be  to  place  appellee  at  an  unfair  advantage. 
The  objection  that  the  certificate  of  protest 
related  to  matter  between  other  parties  than 
those  to  the  suit,  and  was  therefore  incom- 
petent, which  was  the  one  urged,  Is  not 
within  the  contention  that  the  certificate  was 
Insufficient  Appellant,  having  urged  the  sin- 
gle and  specific  objection,  thereby  waived  all 
"other  objections.  Garrlck  v.  Chamberlain, 
97  111.  620;  Walcott  v.  Gibbs,  Id.  118;  Newell 
v.  Woolfolk,  91  Hun,  211,  30  N.  Y.  Supp. 
327;  Lallman  v.  Hovey,  92  Hun,  419,  36  N. 
If.  Supp.  602. 

It  Is  further  insisted  that  the>  note  in  ques- 
tion, being  an  inland  bill,  was  not  the  subject 
of  protest;   that  by  the  law  merchant  only 
foreign  bills  could  be  protested.    This  court 
is  committed  to  the  view  that  the  statute  In 
relation  to  the  duties  of  a  notary  public 
has  changed  the  common  law  in  this  particu- 
lar, and  that  Inland  bills  are  now  the  subject 
of  protest    Montellus  ▼.  Charles,  76  111.  303. 
Appellant  offered  Instructions  4,  5,  6,  and 
7.    By  the  fourth  Instruction  the  court  was 
asked  to  hold  that  appellee  could  not  maintain 
his  suit    unless  demand   for   payment  bad 
been  made  on  Warren  Ewen,  Jr.,  the  maker, 
and  that  there  was  no  evidence  of  such  de- 
mand, and  appellee  could  not  recover.    By 
the  fifth  instruction  the  court  was  asked  to 
bold  that  appellee  could  not  recover,  unless, 
prior  to  the  suit  he  had  demanded  of  War- 
ren Ewen,  Jr.,  the  special  deposit  of  $1,250 
mentioned  in  the  contract  of  November  15,' 
1892,  and  that  there  was  no  evidence  of  such 
demand.    Tbe  sixth  Instruction  stated  that 
the  appellant  was  sued  as  guarantor,  and 
his  liability  must  be  found  in  the  strict  letter 
and  precise  terms  of  the  contract  and  can- 
not be  extended  by  construction  or  implica- 
tion.   The   seventh   instruction   was   predi- 
cated on  tbe  sixth,  and  stated  that  the  note 
sued  on   to  payable  on  demand  after  six 
months  from  Its  date,  and  that  appellant  to 
xtot   liable  unless  such  demand  was  made 
upon  Warren  Ewen,  Jr.,  the  maker,  and  that 
emit  against  appellee  was  no  evidence  of  a 
demand  against  the  maker.    These  Instruc- 
tions were  refused,  and  the  jury  were  In- 
structed that  "a  demand  on  the  note  in  evi- 
dence is  a  sufficient  demand  by  the  plaintiff 
for  a  return  of  the  deposit  under  the  con- 
tract"   It  was  the  duty  of  the  court  to  re- 
tuae  tbe  fourth  and  fifth  instructions  offered. 


for  tbe  reason  that  tbe  certificate  of  pro- 
test which  strongly  tended  to  show  a  de- 
mand on  Warren  Ewen,  Jr.,  the  maker,  and 
notice  to  appellant  thereof,  and  his  default 
was  In  evidence.  The  sufficiency  of  that  evi- 
dence was  a  question  for  the  Jury  in  the  first 
instance,  and  as  it  found  for  appellee  under 
a  proper  instruction  on  that  point  and  that 
judgment  was  affirmed  by  the  Appellate 
Court,  the  question  of  the  sufficiency  of  the 
evidence  in  that  regard  to  not  open  for  our 
consideration.  '  The  sixth  and  seventh  in- 
structions might  properly  have  been  given: 
but  we  do  not  think,  under  the  whole  record, 
the  result  could  have  been  different  had  they 
been  given,  and  their  refusal  was  not  rever- 
sible error. 

Appellant  urges  that  a  demand  on  tbe  note 
was  not  a  sufficient  demand,  and  urges  that 
there  was  no.  personal  demand  made  on  War- 
ren Ewen,  Jr.,  on  the  note,  and  that  a  de- 
mand at  the  place  and  time  of  payment  that 
would  be  sufficient  under  the  law  merchant 
as-  applied  to  commercial  paper,  was  not 
enough  to  fix  the  liability  of  appellant  which, 
he  says,  was  controlled  by  the  written  agree- 
ment of  November  15,  1892,  between  appel- 
lee and  Warren  Ewen,  Jr.  Whether  per- 
sonal demand  for  the  payment  of  the  note 
was  made  on  Warren  Ewen,  Jr.,  was  a  ques- 
tion of  fact  and  we  think  there  was  evidence 
tending  to  show  such  demand,  and  the  find- 
ings of  the  jury  and  the  Appellate  Court  set- 
tled that  question  so  far  as  this  court  is  con- 
cerned. It  Is  our  opinion  that  a  demand  for 
the  payment  of  the  $1,250  note,  made  upon 
Warren  Ewen,  Jr.,  and  his  failure  or  refusal 
to  pay,  was  a  sufficient  demand,  as  tbe  par- 
ties by  the  written  agreement  expressly 
stipulated  that  the  note  for  the  payment  of 
the  $1,250  should  be  given,  and  that  appel- 
lant should  guaranty  its  payment  which 
was  done.  We  cannot  accept  the  view  that 
appellant's  liability  to  dependent  entirely  up- 
on, the  provisions  of  the  written  agreement 
or  that  his  guaranty  to  simply  a  guaranty 
of  his  brother's  obligations  to  appellee  as 
the  same  are  expressed  In  said  agreement 
To  so  bold  would  be  to  disregard  the  note' 
entirely,  and  create  a  contract  for  the  par- 
ties that  they  never  entered  into.  Neither 
can  we  accept  appellant's  theory  that  tbe 
note  is  to  be  construed  as  a  collateral  se- 
curity for  the  performance  by  his  brother 
of  the  promises  set  forth  In  said  agreement 
to  return  the  special  deposit  in  controversy 
when  demanded.  We  hold  that  said  note, 
Instead  of  being  intended  to  be  subsidiary  or 
collateral  to  tbe  special  agreement  was,  in 
fact  a  step  In  tbe  direction  of  carrying  out 
one  of  its  provisions,  and  that  the  execution 
of  said  note  operated  to  extinguish  and  ren- 
der nugatory  all  that  portion  of  the  said 
written  agreement  providing  for  tbe  return 
of  said  deposit  upon  demand  by  appellee. 
This  view  disposes  of  appellant's  third  and 
fourth  special  pleas. 

Appellant  by  his  fifth  special  plea  set  up 
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that  appellee  had  $3,000  in  his  hands  which 
he  owed  Warren  Ewen,  Jr.,  and  which  he 
should  have  applied  on  the  debt  secured  by 
the  note  sued  on,  and,  for  the  purpose  of 
fraudulently  collecting  the  amount  of  the 
note  in  question  from  appellant,  appellee  and 
said  Warren  Ewen,  Jr.,  fraudulently  entered 
into  an  agreement,  without  consideration 
and  for  the  fraudulent  purpose  aforesaid,  by 
which  said  Warren  Ewen,  Jr.,  who  was  in- 
solvent, released  appellee  from  the  payment 
thereof,  to  the  Injury  of  appellant  as  surety. 
•  Issue  was  joined  on  this  plea,  and  to  sup- 
port It  appellant  offered  in  evidence  other 
written  contracts,  made  prior  to  the  con- 
tract of  November  15,  1892,  by  which  the 
parties  undertook  to  work  and  extend  the 
use  of  the  process  of  Warren  Ewen,  Jr.,  In 
other  fields  and  in  a  different  manner  from 
the  provisions  of  the  contract  of  November 
15,  1892,  and  In  no  way  relating  to  it,  and; 
then  showed  by  Warren  Ewen,  Jr.,  who  is 
appellant's  brother,  that  he  released  appel- 
lee from  certain  liabilities  under  those  con- 
tracts. The  transactions  to  which  that  set- 
tlement related  were  in  no  part  the  con- 
tract of  November  15,  1892,  and  the  allega- 
tion that  appellee  had  the  right  to  apply  or 
hold  the  moneys  owing  to  Warren  Ewen, 
Jr.,  by  appellee,  if  any,  on  the  payment  of 
or  as  security  for  the  special  deposit  or  note 
sued  on,  was  the  mere  conclusion  of  the 
pleader.  The  record  shows  that  at  the  time 
the  release  was  made  the  note  in  suit  was 
not  only  not  due,  but  by  the  express  terms  of 
the  contract  of  November  15,  1802,  it  was 
dischargeable  by  means  other  than  the  pay- 
ment of  money,  at  the  option  of  the  defend- 
ant, Warren  Ewen.  In  the  light  of  these 
facts  appellee  not  only  had  no  right  to  ap- 
ply the  money  he  may  have  owed  appellant's 
brother  to  the  discharge  of  this  note,  but  he 
would  have  violated  a  positive  legal  duty  by 
doing  so.  To  have  given  appellant  the  ben- 
efit of  his  plea,  he  must  have  shown,  or  of- 
fered to  show,  that  the  demand  released  was 
for  money  that,  as  between  appellee  and 
himself,  appellee  had  a  right  to  apply,  and 
as  to  appellant  it  was  his  duty  to  apply, 
upon  the  note  in  question.  This  the  evi- 
dence did  not  even  tend  to  establish.  In 
our  opinion,  appellee's  alleged  liability  to 
Warren  Ewen  for  material,  etc.,  under  the 
contracts  of  July  and  September,  1802,  was 
not  a  "security,"  within  the  doctrine  of  sub- 
rogation, and  that  appellant's  remedy  on 
this  branch  of  the  case,  if  he  has  a  remedy, 
is  a  proceeding  in  equity  in  the  nature  of  a 
creditors'  bill. 

Appellant,  by  his  seventh  plea,  pleaded  a 
set-off  of  moneys  due  from  appellee  to  War- 
ren Ewen,  Jr.,  alleged  by  appellant  to  have 
been  assigned  to  bim  on  September  1,  1893, 
by  said  Warren  Ewen,  Jr.,  and  to  support 
that  plea  relied  in  part  on  the  same  evidence 
offered  under  the  fifth  plea  and  other  evi- 
dence offered,  among  which  was  a  written 
assignment  from  Warren  Ewen,  Jr.,  dated 


September  1,  1893.  Appellee's  counsel  asked 
leave  to  Inquire  about  the  paper  offered, 
when  the  witness  Warren  Ewen,  Jr.,  said 
the  assignment  was  made  on  the  day  of  the 
trial.  This  writing,  upon  objection,  the 
court  excluded  from  the  evidence.  Appel- 
lant offered  no  witness  except  Warren  Ewen, 
Jr.,  who  testified  that  the  real  consideration 
for  the  execution  by  him  of  the  release  of 
August  30,  1803,  was  a  parol  promise  by 
appellee  to  bear  one-half  the  expenses  incur- 
red and  to  be  Incurred  by  him  in  trying  to 
get  the  government  to  adopt -his  patent  pro- 
cess. This  claim  is  the  foundation  of  ap- 
pellant's set-off.  The  written  assignment, 
having  been  made  after  the  suit  was  brought 
and  on  the  day  of  the  trial,  was  inadmissible 
as  evidence  proving  a  sale  of  the  account,  as 
the  claim  sought  to  be  set  off  must  have 
been  held  by  appellant  at  the  time  the  suit 
was  brought  Pettis  v.  Westloke,  3  Scam. 
535.  That  was  the  only  evidence  offered  of 
the  assignment  of  the  debt,  or  tending  to 
show  that  said  plea  of  set-off  had  been  filed 
by  appellant  with  the  knowledge  and  con- 
sent of  Warren  Ewen,  the  maker  of  the  note 
sued  on. 

But,  waiving  this  point,  ail  the  evidence 
touching  this  set-off  might  have  been  prop- 
erly excluded,  had  the  court  been  requested 
to  do  so.  It  is  fundamental  that  unliqui- 
dated damages  arising  out  of  contracts  or 
covenants  disconnected  from  the  subject- 
matter  of  the  plaintiff's  claim  are  not  such 
claims  or  demands  as  constitute  the  subject 
matter  of  set-off,  under  the  statute.  Hawks 
v.  Lands,  3  Oilman,  227;  Sargeant  v.  Kel- 
logg, 0  Gil  man,  273.  The  set-off  claimed  in 
this  case  was  for  alleged  moneys  expended 
by  Warren  Ewen,  Jr.,  under  and  upon  an 
entirely  distinct  contract  from  that  under 
which  the  note  was  given,  and  in  no  way  re- 
lated to  it,  upon  a  common  project  between 
appellee  and  said  Warren  Ewen,  Jr.,  in 
which  the  latter  claims  appellee  was  to  bear 
half  the  expense,  and  In  which  he  testifies 
there  was  never  any  accounting  or  settle- 
ment or  agreement  as  to  the  amount  expendr 
ed  or  the  amount  to  be  paid  by  the  appel- 
lee. Had  the  suit  been  against  Warren 
Ewen,  Jr.,  directly,  and  not  against  the  ap- 
pellant, the  plea  of  set-off  should  have  failed. 

Errors  are  assigned  upon  the  action  of  the 
court  below  In  excluding  certain  testimony 
of  the  witness  Warren  Ewen,  offered  in  sup- 
port of  his  plea  of  no  consideration,  being; 
the  first,  second,  and  sixth  special  pleas. 
We  have  examined  the  record  on  this  point, 
and  are  of  the  opinion  that  appellant  was  in 
no  way  prejudiced  in  the  presentation  of  his 
defense  of  no  consideration  by  the  action  of 
the  court  in  this  regard. 

All  that  we  said  in  our  former  opinion  as 
to  the  irregular  manner  in  which  the  case 
was  argued  by  counsel  for  appellant  was 
fully  justified  by  the  facts,  and  the  peti- 
tion for  rehearing  cannot  be  regarded  in  any- 
other  light  than  as  a  reargument  of  the  case 
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In  violation  of  oar  rules.  We  have,  bow- 
ever,  re-examined  the  questions  Involved, 
and  are  satisfied  with  our  former  conclusion 
that  the  Judgment  of  the  Appellate  Court 
should  be  affirmed. 
Judgment  affirmed. 

.  MAGEUDER,  J,  dissents. 


(208  IU.  597) 

AMERICAN  HOIST  ft  DERRICK  CO.  T. 

HALL. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

FBAUDUUCNT  CONVEYANCES— BUBDEN  OF  FBOOF 

—ADVERSE      WITNESS— CBEDIBIUTY— 

WEIGHT  OF  EVIDENCE. 

1.  That  the  grantor  and  grantee  in  an  alleged 
fraudulent  conveyance  were  relatives  does  not 
change  the  rule  that  the  burden  is  on  the  cred- 
itor seeking  to  set  aside  such  conveyance  to 
prove  the  fraud,  such  fact  being  merely  a  cir- 
cumstance tending  to  excite  suspicion. 

2.  Where  a  creditor  in  an  action  to  set  aside 
an  alleged  fraudulent  conveyance  called  the  al- 
leged fraudulent  grantee  as  his  own  witness, 
and  such  grantee^  testimony  tended  to  show 
that  the  conveyance  was  not  fraudulent,  and 
plaintiff  introduced  no  other  evidence,  plaintiff 
was  not  entitled  to  have  such  conveyance  set 
aside  on  the  ground  that  the  grantee's  evidence 
was  suspicious  and  not  entitled  to  credit. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  the  American  Hoist  &  Der- 
rick Company  against  William  E.  Hall  and 
another.  From  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  in  favor  of  de- 
fendants (110  111.  App.  468),  plaintiff  appeals. 
Affirmed. 

Hoyne,  O'Connor  &  Hoyne,  for  appellant 
John  W.  Smith,  for  appellee. 

WILKIN,  J.    On  January  9,  1899,  the  ap- 
pellant filed  a  creditors'  bill  to  set  aside  cer- 
tain  conveyances  of  real  estate   made  by 
Charles  E.  Hall  to  his  son  William  E.  Hall, 
the  appellee.    The  bill  charges  that  the  con- 
veyances were  made  without  any  considera- 
tion, and  for  the  purpose  of  hindering,  de- 
laying,   and    defrauding    the    creditors    of 
Charles  E.  Hall,  and  that  the  appellee,  Wil- 
liam E.  Hall,  holds  the  property  In  secret 
trust  for  the  benefit  of  Charles  E.  Hall.    The 
bill  made  Charles  E.  Hall  a  party  defendant, 
but  he  died  during  the  pendency  of  the  suit 
On  October  20, 1898,  the  appellant  recover- 
ed a  judgment  against  Charles  E.  Hall  in 
-the  circuit  court  of  Cook  county  for  $4,453.56 
and  costs  of  suit   upon   three  promissory 
notes  dated  September  15,  1897,  signed  by 
■the  Minnehaha  Granite  Company,  and  guar- 
antied by  Charles  E.  Hall  and  others.    An 
execution    was    issued   upon    this  judgment 
against  Charles  E.  Hall,  and  on  December 
20,   1898,  It  was  returned  nulla  bona.    The 
property  In  controversy  is  situated  in  the 
city  of  Chicago,  and  is  known  as  3550  Ver- 
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non  avenue,  7143  South  Chicago  avenue, 
8457-8459  Ontario  avenue,  and  5235  Wabash 
avenue.  The  deed  conveying  the  Vernon 
avenue  property  is  dated  July  21,  1897,  and 
purports  to  have  been  acknowledged  upon 
the  same  day,  and  filed  for  record  Septem- 
ber 28,  1897.  It  recites  a  consideration  of 
$7,000,  and  warrants  the  premises  to  be  free 
and  clear  of  Incumbrance.  The  deeds  con- 
veying the  other  pieces  of  property  are  all 
dated  September  28,  1897,  and  purport  to 
have  been  acknowledged  upon  the  same  day, 
and  filed  for  record  October  1,  1697.  The 
deed  conveying  the  South  Chicago  avenue  lot 
recites  a  consideration  of  $2,000,  subject 
to  an  incumbrance  of  $600.  The  deed  con- 
veying the  Ontario  avenue  lot  recites  a  con- 
sideration of  $2,000,  and  the  deed  for  the 
Wabash  avenue  lot  recites  a  consideration 
of  $1,000,  and  states  that  the  property  is 
subject  to  an  incumbrance  of  $3,000. 

The  cause,  being  at  issue,  was  referred  to 
a  master  in  chancery,  who  made  his  report, 
recommending  that  the  bill  be  dismissed  for 
want  of  equity.  Exceptions  were  filed  to 
this  report  and  were  overruled  by  the  chan- 
cellor, and  the  bill  dismissed,  at  complain- 
ant's cost  An  appeal  was  prayed  to  the 
Appellate  Court  where  the  order  of  the  cir- 
cuit court  was  affirmed,  and  a  further  ap- 
peal has  been  prosecuted  to  this  court. 

There  are  two  questions  raised  upon  this 
appeal.  It  Is  first  Insisted  by  appellant  that 
the  evidence  sustains  the  allegations  of  the 
bill,  and  that  the  chancellor  erred  in  dis- 
missing It.  Upon  the  trial  before  the  master 
the  appellee,  William  E.  Hall,  was  placed 
upon  the  stand  by  appellant  and  he  gave  the 
principal  testimony  appearing  in  the  record. 
He  testified  that  all  of  the  properties  in  con- 
troversy had  been  In  the  name  of  his  father, 
Charles  E.  Halt  for  a  great  many  years 
before  they  were  conveyed  to  him;  that  the 
father,  though  holding  the  title,  had  no  in- 
terest whatever  in  the  Vernon  avenue  prop- 
erty, but  it  belonged  to  him  (the  witness), 
and  at  the  time  of  the  conveyance  was  oc- 
cupied by  him  as  a  homestead,  and  had  been 
so  occupied  for  several  years.  He  also  tes- 
tified that  he  bad  for  many  years  owned  a 
half  Interest  in  all  of  the  other  pieces  of 
property,  and  they  were  purchased  by  him- 
self and  his  father  on  their  joint  account 
each  owning  a  half  interest;  that  the  title 
to  all  the  properties  was  taken  in  his  fa- 
ther's name,  because,  witness  being  a  physi- 
cian, he  feared  blackmailing  suits  might  be 
brought  against  him  for  malpractice;  that 
by  the  deeds  of  conveyance  in  controversy 
he  acquired  from  his  father  only  the  other 
half  Interest  in  the  properties,  other  than 
the  Vernon  place;  and  that  his  father's 
half  Interest  In  the  properties  was  conveyed 
to  him  In  part  payment  of  a  large  Indebted- 
ness which  his  father  owed  him  for  money 
loaned  from  time  to  time,  during  many  past 
years,  and  to  help  his  father  pay  his  share 
of  the  purchase  price  of  the  same,  and  for 
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Improvements,  repairs,  and  taxes  on  tbe 
property.  He  further  testified  that  prior  to 
January,  18!>5,  he  carried  a  small  pocket 
memorandum  book  in  which  he  entered  the 
amounts  advanced  by  him  to  his  father,  but 
had  lost  it,  and  at  the  time  of  the  loss  it 
showed  the  balance  which  his  father  owed 
him  to  be  $7,280;  that  on  the  3d  day  of  Jan- 
uary, 1895,  his  father  called  at  his  office, 
and  he  then  informed  his  father  of  the  bal- 
ance due  him;  that  thereupon  his  father  took 
from  his  pocket  'a  small  memorandum  book 
in  which  he  kept  account  of  the  sums  re- 
ceived by  him  from  the  witness,  and,  after 
looking  it  over,  said  the  balance  of  $7,280 
was  correct,  and  that  thereupon  he  (the  wit- 
ness) directed  his  bookkeeper  to  enter  this 
balance  in  his  office  ledger,  and  he  himself 
entered  it  in  a  small  memorandum  book  in 
which  he  afterwards  kept  his  account  of  all 
sums  advanced  by  him  to  his  father  after 
that  date.  He  also  testified  that  he  loaned 
his  father  a  considerable  amount  of  money  to 
invest  in  the  Minnehaha  Granite  Company, 
and,  after  the  Investment  was  made,  lost 
confidence  in  the  company,  and  in  December, 
1895,  went  to  his  father  and  demanded  from 
him  a  deed  to  the  Vernon  avenue  property, 
and  a  settlement  of  all  accounts  against  his 
father,  but  they  came  to  no  definite  under- 
standing at  that  time,  except  that  the  father 
promised  to  convey  the  Vernon  avenue  prop- 
erty to  him;  that  in  the  following  March  he 
called  upon  his  father  a  second  time,  and  de- 
manded a  settlement,  and  in  July  thereafter 
both  he  and  his  father  went  to  the  office  of 
Elisha  Whittlesey,  Jr.,  his  attorney,  and 
there  went  over  their  accounts,  and  then  and 
there  agreed  that  the  father  was  indebted  to 
him  in  tbe  sum  of  $9,862,  and  that  the  father 
should  convey  to  him  his  one-half  interest  in 
all  of  the  properties  in  part  payment  of  that 
amount,  and  should  execute  a  deed  to  him 
for  the  Vernon  avenue  property;  and  that  in 
pursuance  of  that  agreement  the  deeds  In 
controversy  were  executed  for  such  prima 
facie  indebtedness  existing  between  them. 
Outside  of  this  testimony  there  was  very  lit- 
tle, if  any,  direct  evidence  offered  by  appel- 
lant tending  to  sustain  the  allegations  of  its 
bill. 

It  Is  claimed,  however,  that  such  testimony 
Is  uncertain,  contradictory,  and  suspicious, 
and  a  great  deal  of  the  briefs  and  arguments 
of  counsel  for  appellant  is  devoted  to  point- 
ing out  such  uncertainties  and  contradictions. 
If  this  evidence  should  be  treated  as  un- 
worthy of  belief  and  of  no  weight  or  credit 
whatever,  it  would  be  of  no  avail  to  the  ap- 
pellant, because  in  that  event  it  would  be  left 
without  proof  to  sustain  the  allegations  of 
the  bill.  AH  transactions  are  presumed  to  be 
fair  and  honest  until  the  contrary  is  proven. 
Appellant  having  alleged  fraud,  the  burden 
was  upon  it  to  prove  that  allegation  by  a 
preponderance  of  the  evidence.  Schroeder  v. 
Walsh,  iao  ill.  403,  11  N.  E.  70;  O'Neal  v. 
Boone,  82  111.  689;  Bear  T.  Bear,  145  111.  21, 


33  N.  E.  878;  Merchants*  Nat  Bank  T.  Lyon, 
185  111.  343,  56  N.  E.  1083.  The  fact  that  the 
alleged  fraudulent  transaction  occurs  be- 
tween relatives  will  not  change  the  rule  as  to 
the  burden  of  proof;  the  relationship  being 
merely  a  circumstance  which  may  excite  sus- 
picion, but  will  not  of  itself  amount  to  proof 
of  fraud.  Wightman  v.  Hart,  37  111.  123'. 
Schroeder  v.  Walsh,  supra;  Merchants'  Nat 
Bank  v.  I/yon,  supra.  Appellant  voluntarily 
put  appellee  upon  the  witness  stand  and 
made  him  its  own  witness,  thereby  vouch- 
ing for  his  credibility;  and  while  it  Is  true 
it  was  not  bound  by  bis  conclusions,  and 
might  contradict  him  by  other  witnesses,  yet 
it  could  not  impeach  him.  Mitchell  y.  Saw- 
yer, 115  111.  650,  5  N.  E.  109;  Bowman  v. 
Ash,  143  111.  649,  32  N.  E.  486;  1  Greenleaf 
on  Evidence,  g  442.  The  fact  that  no  note  or 
receipts  were  passed  between  the  parties  at 
the  time  of  the  alleged  settlement  and  that 
the  title  was  first  placed  by  appellee  in  bis 
father  for  an  Improper  purpose,  to  avoid 
blackmail,  and  that  tax  receipts  and  entries 
In  books  may  have  been  altered  after  the 
death  of  the  father,  and  prior  to  the  hearing 
of  this  cause,  would  only  tend  to  cast  sus- 
picion upon  the  testimony  of  its  own  wit- 
ness, and  clearly  would  not  amount  to  proof 
that  the  conveyance  sought  to  be  impeached 
was  made  without 'consideration,  and  for  the 
purpose  of  hindering,  delaying,  and  defraud- 
ing the  creditors  of  Charles  E.  Hall.  Bat  in 
addition  to  this,  we  find,  upon  an  examina- 
tion of  the  record,  that  appellee  was  cor- 
roborated in  his  testimony  as  to  tbe  main 
facts  by  other  witnesses.  One  witness  testi- 
fied that  he  was  present  at  the  time  of  the 
settlement  between  appellee  and  his  father, 
and  that  he  went  over  their  accounts  with 
them,  and  aided  them  in  arriving  at  the  bal- 
ance due;  another  testified  that  she  was 
present  on  many  occasions,  and  saw  various 
sums  of  money  paid  by  appellee  to  his  fa- 
ther; another  testified  to  many  acts  of  own- 
ership exercised  by  the  appellee  over  the  dif- 
ferent pieces  of  property  here  in  controver- 
sy long  before  the  conveyances  were  made, 
such  as  letting  contracts  for  painting,  paper- 
ing, plumbing,  and  repairs,  which  were  paid 
for  by  appellee;  and  still  another  witness 
testified  that  appellee  placed  one  of  these 
pieces  of  property  in  his  bands  for  sale  be- 
fore the  transfer  by  his  father  to  him.  The 
evidence  also  shows  that  the  conveyances 
were  made  only  about  two  weeks  after  the 
notes  were  given  upon  which  complainant 
obtained  its  Judgment,  and  more  than  a  year 
prior  to  the  entry  of  that  Judgment  From 
all  the  facts  and  circumstances  in  evidence  in 
the  case,  we  are  unable  to  see  upon  what 
theory  the  allegations  of  the  bill  could  bare 
been  sustained. 

it  is  further  insisted  on  behalf  of  appellant 
that  the  court  below  erred  In  refusing  to  ad- 
mit the  testimony  of  a  witness  named  Waixel 
at  the  hearing  on  the  master's  report  The 
cause  had  been  referred  to  the  master,  and 


Digitized  by 


Google 


111.) 


JACKSONVILLE  &  ST.  L.  ET.  CO.  v.  WILHITE. 


683 


he  bad  taken  the  evidence  and  reported  the 
same,  together  with  bis  conclusions  of  law 
and  fact.  Exceptions  bad  been  filed  to  that 
report,  and  while  they  were  under  considera- 
tion by  the  chancellor  the  testimony  of  the 
witness  was  offered.  We  have  held  that,  as 
a  general  rule,  it  Is  error  for  the  court,  under 
snob  circumstances,  to  hear  evidence  not  con- 
sidered by  the  master.  Smith  v.  Billings,  170 
III.  648,  49  N.  E.  212;  Brueggestradt  v.  Lud- 
wig,  194  111.  24,  56  N.  E.  419.  There  is  noth- 
ing in  this  record  to  bring  the  case  within 
any  exception  to  the  rule. 

We  are  of  the  opinion  that  the  decree  of 
the  circuit  court  dismissing  the  bill  was  clear- 
ly In  conformity  with  the  law  and  evidence 
produced  upon  the  hearing,  and  that  the  Ap- 
pellate Court  properly  affirmed  the  same.  De- 
cree affirmed. 


(209  111.  388) 

GOOD  et  aL  v.  BANK  OF  KDWARDSVILLE 

et  al. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

APPEAL— ABSTRACT  OF  BECOBD— -FAILURE  TO 

FILE. 

1.  A  case  will  not  be  considered  on  its  merits 
where  abstract  of  the  record  has  not  been  filed 
as  required  by  Supreme  Court  rules. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty;  Charles  F.  Moore,  Judge. 

Bill  in  chancery  by  Ida  May  Good  and 
others  against  the  Bank  of  Bvansville  and 
others.  From  the  decree,  complainants  ap- 
peal   Affirmed. 

Charles  E.  Gueltlg,  B.  G.  Waggoner,  and 
Mr.  Bradshaw,  for  appellants. 

HAND,  O.  J.  This  was  a  bill  in  chancery, 
filed  In  the  circuit  court  of  Madison  county, 
for  partition  and  to  construe  the  will  of 
Thomas  W.  Smith,  deceased.  No  abstract  of 
the  record  has  been  filed.  The  rules  of  this 
court  require  that  the  party  bringing  a  case 
to  this  court  shall  in  all  cases,  on  or  before 
the  second  day  of  the  term,  file  in  the  clerk's 
office  a  complete  abstract  of  the  record.  In 
case  of  a  failure  to  file  an  abstract,  the  court 
will  decline  to  consider  the  case  upon  its 
merits,  and  the  judgment  or  decree  of  the 
lower  court  will  be  affirmed.  For  a  failure 
to  file  an  abstract,  the  decree  is  affirmed. 

Decree  affirmed. 


(209  111.  84) 

JACKSONVILLE  &  8T.  L.  RY.  CO.  t. 

WILHITE. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

JEMINENT  DOMAIN— CONDEMNATION  OF  PROPER- 
TY —  VALUATION  —  INSTRUCTIONS— APPEAL- 
ASSIGNMENTS  OF  ERROR  —  BIGHT  TO  COM- 
PLAIN OF  ERROB. 

1.  In  proceedings  by  a  railroad  company  to 
condemn  real  estate  for  a  switch,  requested  in- 
structions are  properly  refused  as  argumenta- 
tive which  tell  the  jury  that  they  should  not  as- 
sess damages  on  the  basis  of  what  the  owner 
would  take  for  his  property,  or  for  what  sum 


he  or  they  would  be  willing  to  let  the  railroad 
go  across  the  lands,  but  must  keep  in  mind  the 
actual  fair  cash  market  value  as  the  only 
proper  element  of  damage ;  and  that  it  is  th« 
jury's  duty  to  try  the  case  fairly,  and  render  a 
verdict  on  a  fair  consideration  of  the  evidence, 
even  though  the  manner  in  which  the  lands  will 
be  cut  up  might. excite  their  sympathy. 

2.  An  objection  on  appeal  to  instructions  as 
erroneous  and  prejudicial,  without  pointing  out 
any  specific  error  therein,  is  insufficient,  and 
will  be  deemed  a  waiver  of  such  error. 

3.  A  party  cannot  assign  error  in  an  instruc- 
tion where  the  same  fault  appears  in  one  given 
at  his  own  request, 

Appeal  from  Macoupin  County  Court;  J.  B. 
Vaughn,  Judge. 

Proceedings  by  the  Jacksonville  &  St 
Louis  Railway  Company  to  condemn  the  real 
estate  of  W.  H.  Wilhlte.  From  the  judg- 
ment, the  petitioner  appeals.    Affirmed. 

Mastin  &  Moss  and  Keefe  &  Peebles,  for 
appellant.    Knotts  &  Terry,  for  appellee. 

WILKIN,  X.  On  October  26, 1903,  the  ap- 
pellant railway  company  filed  Its  petition  to 
condemn  a  strip  of  land  belonging  to  W.  H. 
Wilhlte,  the  appellee,  for  the  purpose  of  con- 
structing a  switch  to  connect  its  main  line 
with  a  switch  or  spur  leading  to  the  plant  of 
the  Royal  Colliery  Company,  near  the  city 
of  Virden,  in  Macoupin  county.  Upon  a 
hearing  before  a  jury  judgment  was  entered 
in  favor  of  appellee  for  $730,  and  from  this 
judgment  an  appeal  has  been  prayed  to  this 
court. 

Appellee's  land,  consisting  of  28  acres,  is 
in  the  extreme  northeast  corner  of  the  sec- 
tion, and  its  length  east  and  west  is  about 
four  times  its  width  north  and  south.  It  is 
Immediately  west  of  the  corporate  limits  of 
the  city  of  Virden.  The  main  line  of  appel- 
lant's track  crosses  the  28  acres  from  its 
northwest  corner  in  a  southeasterly  direc- 
tion, and  the  portion  in  controversy  is  that 
part  of  the  tract  which  lies  south  and  west 
of  the  track,  being  triangular  in  shape,  and 
containing  8.05  acres.  The  right  of  way  for 
the  switch  sought  to  be  condemned  is  about 
520  feet  long  and  60  feet  wide,  and  crosses 
this  8.05  acres,  extending  in  a  semicircle 
from  the  main  track  in  a  northwesterly,  wes- 
terly, and  southwesterly  direction  to  the 
Royal  Colliery  Company  switch.  The  part 
of  the  triangle  actually  taken  by  the  pro- 
posed switch  is  .65  of  an  acre.  The  portion 
left  north  of  the  switch  Is  1.3  acres,  and  the 
portion  south  6.1  acres.  The  question  upon 
the  trial  was  as  to  the  value  of  the  .65  of  an 
acre  actually  taken  and  the  damage  to  that 
part  of  the  8.05  not  taken. 

The  evidence  upon  the  trial  was  conflict- 
ing, but  no  point  is  made  here  as  to  the  com- 
petency of  any  of  it,  nor  as  to  the  weight  to 
be  given  to  it  Neither  is  the  right  of  the 
petitioner  to  condemn  the  land  questioned. 
The  only  insistence  is  that  the  issue  was  a 
very  narrow  and  simple  one,  and  the  testi- 
mony conflicting,  rendering  it  especially  im- 
portant to  appellant  that  the  jury  should 
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have  been  fully  and  correctly  Instructed  as 
to  the  law,  which,  It  la  claimed,  was  not 
done. 

Complaint  Is  first  made  of  the  refusal  of 
two  instructions  offered  by  appellant  They 
are  as  follows: 

(1)  "You  are  Instructed  In  'this  case  that  it 
'  is  the  law  that  you  shall  not  assess  the  dam- 
'ages  to  Mr.  Wilhlte  in  this  proceeding  for 

land  actually  taken  or  damages  to  land  not 
taken  on  the  basis  of  what  the  owner  would 
take  for  it,  or  for  any  part  of  it,  or  for  what 
sum  he  would  be  willing  to  let  the  railroad 
go  across  his  lands,  or  for  what  sum  you 
would  be  willing  to  let  the  railroad  go  across 
.  your  lands  If  you  owned  them;  that  these 
matters  are  Improper  to  be  taken  into  consid- 
eration by  the  jury  either  in  fixing  the  val- 
ue of  the  land  actually  taken  or  in  assessing 
the  damages  to  the  land  not  taken.  You 
must  at  all  times  keep  in  your  minds  that  the 
actual  fair  cash  market  value  of  the  land 
that  Is  taken  for  the  Y  in  this  case,  and  the 
decrease  (if  any  Is  shown  by  the  evidence) 
in  the  fair  cash  market  value  of  the  land  not 
taken,  by  reason  of  the  construction  of  the 
switch  or  Y  in  question,  are  the  only  proper 
elements  of  damage  in  this  case,  and  com- 
pensation that  you  are  to  consider." 

(2)  "You  are  further  instructed  that  it  is 
your  duty  In  this  case  to  try  the  case  fairlj 
and  impartially,  and  to  return  your  verdict 
after  a  fair  and  candid  consideration  of  all 
the  evidence,  without  regard  to  any  sympa- 
thy that  you  may  have  for  the  defendant 
landowner  in  this  case;  and,  even  though  the 
manner  in  which  the  Y  in  question  may  cut 
through  the  lands  of  Mr.  Wilhite  may  excite 
your  sympathy,  you  must  see  to  it  that  your 
sympathy  does  not  in  any  way  enter  into  or 
control  your  verdict  in  this  case  as  against 
the  evidence  introduced  upon  the  trial." 

These  instructions  are  both  open  to  the  ob- 
jection that  they  do  not  state  propositions  of 
law,  but  are  in  the  nature  of  arguments.  It 
is  claimed  by  appellant  that  the  first  was  ap- 
proved by  this  court  In  the  case  of  Kiernan 
v.  Chicago,  Santa  Fe  &  California  Railway 
Co.,  123  111.  188,  14  N.  E.  18.  This  is  a  mis- 
apprehension. The  instruction  .there  consid- 
ered and  approved  Is  wholly  unlike  the  one 
here  refused.  Nor  is  the  contention  that  the 
second  announces  a  correct  rule  of  law  tena- 
ble. However,  on  behalf  of  appellant,  10  in- 
structions were  given  by  the  court,  and  they 
fully  covered  air  the  principles  of  law  appli- 
cable to  the  case.  Several  of  these  told  the 
jury  what  elements  they  should  take  into 
consideration  in  estimating  the  damages  to 
and  value  of  the  land.  While  it  Is  true  that 
no  instruction  given  contained  some  of  the 
elements  of  those  refused,  yet  they  did  di- 
rect the  Jury  that  they  must  be  governed  by 
the  law  and  the  evidence  in  the  case.  We 
have  carefully  examined  the  evidence,  and 
also  all  of  the  instructions  given  by  the 
court,  and  entertain  no  doubt  that  the  Jury 
were  fully  and  correctly  Instructed  on  behalf 


of  the  petitioner,  and  that  there  was  no  er- 
ror in  the  refusal  of  either  of  those  refused. 
We  have  frequently  held  that  it  is  sufficient 
if  the  jury  has  once  been  instructed  upon 
any  proposition  involved  in  a  case.  Chicago 
City  Railway  Co.  v.  Fennlmore,  190  111.  9,  64 
N.  E.  985;  Henry  v.  People,  198  111.  162,  65 
N.  B.  120;  North  Chicago  Street  Railroad  Co. 
v.  Williams,  140  111.  275,  29  N.  E.  672. 

Complaint  is  also  made  of  the  first  and 
last  instructions  given  by  the  court  on  be- 
half of  appellee.  The  only  objection  is  that 
these  instructions  are  erroneous,  and  were 
prejudicial  to  the  rights  of  appellant,  point- 
ing out  no  specific  objection  to  either  of 
them.  We  have  held  in  many  cases  that  it 
is  the  duty  of  the  party  complaining  of  an 
instruction  to  point  out  wherein  it  is  errone- 
ous, and  it  is  no  part  of  our  duty  to  search 
for  errors  on  which  to  base  a  judgment  of 
reversal.  When  the  objection  is  in  general 
terms,  the  appellant  will  be  deemed  to  have 
waived  the  error.  Razor  v.  Razor,  142  111. 
375,  31  N.  B.  678.  It  may,  however,  be  sug- 
gested that  appellant  cannot  be  heard  to 
complain  of  appellee's  first  instruction,  for 
the  reason  that  Its  last  given  instruction 
covers  the  same  ground,  and  is  to  the  same 
effect,  and  the  rule  is  that  a  party  cannot 
assign  for  error  the  giving  of  an  instruction 
of  the  same  character  as  one  given  at  his  re- 
quest. Sibley  Warehouse  Co.  v.  Durand  & 
Rasper  Co.,  200  111.  854,  65  N.  E.  676,  and 
cases  cited  on  page  357,  200  111.,  and  page 
C77,  65  N.  B. 

We  find  no  reversible  error  In  this  record, 
and  the  judgment  of  the  county  court  la  af- 
firmed.   Judgment  affirmed. 


(m»  m.  to 

RORERSON  v.  TIPPIB  et  aL 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

HOMESTEAD—  NATUBE  OF  ESTATE—  DESCENTS- 
CONVEYANCE— LIENS. 

1.  By  the  homestead  act  of  July  1,  1873,  the 

householder  became  vested  with  an  estate  in 
land,  measured  by  Its  value,  and  where  his  in- 
terest, whether  in  fee  for  life  or  for  years,  does 
not  exceed  Sl.OOOin  value,  the  homestead  estate 
embraces  his  entire  title  and  interest,  leaving 
no  separate  interest  in  him  to  which  liens  can 
attach,  or  which  he  can  alien  distinct  from  the 
homestead  estate. 

2.  On  the  death  of  the  householder,  the  home- 
stead estate,  by  operation  of  law,  devolves  on 
the  surviving  husband  or  wife  for  his  or  her  life, 
and  on  the  children  of  the  household  during  the 
minority  of  the  youngest,  and  the  heirs  at  law 
take  a  reversionary  interest,  expectant  upon  the 
termination  of  the  estate  for  life  and  for  years. 

3.  2  Starr  &  C.  Ann.  St.  c.  52,  §  4,  providing 
that  no  release  or  conveyance  of  the  homestead 
estate  shall  be  valid  unless  the  same  is  in  writ- 
ing, subscribed  by  the  householder,  and  his  or 
her  husband  or  wife,  applies  to  deeds  made  by 
husbands  to  their  wives,  and  a  conveyance  of 
the  homestead,  not  exceeding  in  value  SI, 000, 
by  a  householder  to  his  wife,  she  not  joining 
therein  and  acknowledging  the  same  as  required 
by  the  statute,  is  absolutely  void,  and  passes  no 
title. 

f  S.  See  Homestead,  vol.  26,  Cent.  Dig.  |  ltt. 
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4.  Since,  at  the  date  of  her  husband's  death, 
the  fee  simple  in  the  homestead  estate  vests  in 
the  husband's  heirs,  subject  only  to  the  home* 
stead  and  widow's  dower,  the  widow  can  have 
no  claim  or  lien  on  the  homestead  for  money 
which  she  had  invested  therein  during  her  hus- 
band's lifetime. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; P.  A.  Pearce,  Judge. 

Bill  by  Lydia  L.  Roberson  against  Julia 
Tipple  and  others.  From  a  decree  dismissing 
the  bill,  complainant  appeals.    Affirmed. 

O.  H.  Layman,  for  appellant  W.  H.  Hart, 
for  appellees. 

WILKDf,  J.  On  March  27, 1903,  appellant 
filed  her  bill  against  appellees,  who  are  the 
children  and  heirs  at  law  of  Levi  Y.  Rober- 
son, deceased,  to  enforce  the  specific  perform- 
ance of  a  contract.  The  allegations  of  the 
hill  are  as  follows:  On  September  29,  1889, 
the  appellant,  at  the  age  of  29  years,  was 
married  to  Levi  Y.  Roberson,  who  was  then 
61  years  of  age.  Each  had  been  previously 
married,  and  eight  children  had  been  born  to 
the  said  Levi  by  bis  former  wife,  all  of  whom 
had  reached  their  majority  and  left  home 
before  his  marriage  with  appellant.  Appel- 
lant had  one  child  by  her  former  marriage, 
and  on  August  3, 1894,  there  was  born  to  her 
and  the  said  Levi  Y.  Roberson  a  child,  which 
Is  still  living.  At  the  date  of  the  marriage 
of  appellant  and  Roberson  he  was  the  owner 
of  certain  real  estate  described  in  the  bill, 
which  was"  at  that  time  bis  homestead,  and 
continued  to  be  the  homestead  of  appellant 
and  the  said  Levi  Y.  Roberson  to  the  date 
of  bis  death,  and  since  that  time  has  con- 
tinued to  be  the  homestead  of  appellant. 
After  the  birth  of  then*  child  the  said  Rober- 
son on  January  5,  1892,  for  a  consideration 
of  $500,  paid  by  appellant,  executed  a  war- 
ranty deed  to  her  for  said  homestead,  and 
put  her  In  possession  thereof,  and  she  has 
continued  In  such  possession  since  tbat  date, 
paying  all  taxes  thereon,  and  has  made  valu- 
able Improvements  thereon.  By  the  omission 
of  appellant,  who  was  then  the  wife  of  the 
said  Levi  Y.  Roberson,  to  sign  said  deed,  the 
same  was  Inoperative  to  pass  the  legal  title 
to  the  land,  but  the  equitable  title  thereto  by 
virtue  of  said  deed  was  in  appellant.  The 
said  Levi  Y.  Roberson  died  January  26,  1903, 
and  left  appellant,  his  widow,  and  the  ap- 
pellees, his  children  and  grandchildren,  sur- 
viving him,  as  his  only  heirs  at  law.  The 
bill  prays  tbat  appellant  be  vested  with  the 
title  to  said  real  estate,  with  a  prayer  for 
general  relief.  A  demurrer  was  filed  to  the 
bill,  and  the  same  was  sustained  by  the 
chancellor.  The  bill  was  then  amended  by 
adding  tbe  following  allegations:  That  "the 
9300  paid  by  appellant  for  said  land  was 
used  by  tbe  said  Levi  Roberson  in  repairs 
find  planting  an  orchard  on  said  land,  and 
otherwise  improving  it,  and  In  equity  appel- 
lant was  entitled  to  be  reimbursed,  and  to 
bare  an  equitable  lien  on  said  land  for  the 
ftame;   that  at  tbe  time  said  Levi  Roberson 


made  said  deed  he  was  not  indebted  to  any 
person,  and  said  sale  was  free  from  fraud 
or  circumvention  of  all  kinds;  that,  In  case 
specific  performance  cannot  be  decreed,  the 
court  find  the  amount  paid  by  appellant;  and 
that  a  lien  be  decreed  to  exist  In  her  favor 
against  said  lands  for  the  same,  and,  if  not 
paid,  that  the  land  be  sold  to  pay  the  same." 
To  this  bill,  as  amended,  a  demurrer  was 
sustained,  and  the  amended  bill  dismissed 
for  want  of  equity,  at  the  cost  of  appellant, 
and  from  that  order  she  appeals. 

Tbe  one  question  presented'  for  our  decision 
is  the  correctness  of  the  ruling  of  the  chan- 
cellor sustaining  the  demurrer  and  dismiss- 
ing the  bill,  which  Involves  tbe  construction, 
to  be  placed  upon  section  4  of  chapter  52; 
entitled  "Exemptions,"  2  Starr  &  C.  Amu 
St  p.  1874.  That  section  provides,  in  sub- 
stance, that  no  release,  waiver,  or  convey- 
ance of  the  homestead  estate  shall  be  valid 
unless  the  same  is  in  writing)  subscribed  by 
the  householder,  and  his  or  her  husband  or 
wife,  etc.  It  went  into  force  and  effect  July  . 
1,  1878,  and  we  have  held  that  prior  to  this 
act  the  right  of  homestead  was  a  mere  ex- 
emption, and,  when  the  householder  in  whom 
the  exemption  existed  conveyed  without  the 
formal  waiver  of  homestead,  tbe  effect  was 
to  transfer  his  title  to  the  land,  but  so  far  as 
it  affected  the  homestead  right  the  operation 
of  the  deed  was  suspended  until  tbe  exemp- 
tion was  extinguished.  But  by  the  act  of 
1873  the  householder  became  vested  with  an 
estate  In  the  land,  measured  and  defined  by 
tbe  value,  and  not  by  the  extent  or  quality, 
of  his  Interest  in  tbe  land  or  lot;  and  when 
the  Interest  of  the  householder  in  the  prem- 
ises, whether  in  fee,  for  life  or  for  years, 
does  not  exceed  $1,000  in  value,  the  home- 
stead estate  comprises  and  embraces  his  en- 
tire title  and  interest  leaving  no  separate 
interest  In  him  to  which  liens  can  attach,  or 
which  he  can  alien  distinct  from  the  estate 
of  homestead.  The  estate  of  homestead  thus 
created  is  based  upon  the  title  of  the  house- 
holder, and  can  have  no  separate  existence 
Independently  from  the  title,  which .  consti- 
tutes one  of  its  essential  elements,  and  from 
which  it  is  Inseparable.  Upon  the  death  of 
the  householder,  in  whom  the  estate  of  home 
stead  is  primarily  vested,  the  estate,  by  oper- 
ation of  law,  devolves  upon  the  surviving 
husband  or  wife  for  his  life  or  her  life,  and 
upon  the  children  of  the  household  during 
the  minority  of  the  youngest;  and  the  heirs 
at  law  take  a  reversionary  interest  only,  ex- 
pectant upon  the  termination  of  the  estate 
for  life  and  for  years  created  by  the  statute. 
The  statute,  which  declares  that  no  convey- 
ance of  the  homestead  shall  be  valid  unless 
the  same  Is  in  writing,  subscribed  by  the 
householder  and  his  wife,  applies  to  deeds 
made  by  husbands  to  their  wives,  and  there- 
fore a  conveyance  of  the  homestead,  not  ex- 
ceeding in  value  $1,000,  by  a  householder  to 
his  wife,  she  not  joining  therein  and  acknowl- 
edging the  Bame  as  required  by  the  statute, 
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Is  absolutely  void,  and  passes  no  title  what- 
ever. Kitterlln  v.  Milwaukee  Mechanics'  Mu- 
tual Ins.  Co.,  134  111.  617,  25  N.  E.  772,  10 
I*  R.  A.  220;  Anderson  v.  Smith,  159  111. 
98,  42  N.  E.  306;  Dinsmoor  v.  Rowse,  200 
111.  555,  65  N.  E.  1079.  By  this  hill  it  is  shown 
that  the  homestead  estate  here  Involved  did 
not  exceed  in  value  $1,000  when  attempted 
to  be  conveyed.  The  deed  to  appellant  was 
therefore  a  nullity,  conveying  no  title  or  in- 
terest In  the  premises,  and  at  the  date  of  her 
husband's  death  the  fee-simple  title  therein 
vested  immediately  in  his  heirs,  subject  only 
to  her  right  of  homestead  and  dower.  This 
being  so,  she  could  have  no  claim  or  lien 
upon  the  property  for  the  $500  Invested  there- 
in, either  in  law  or  in  equity.  It  cannot  be 
seriously  contended  that  the  allegations  of 
the  bill  are  sufficient  to  entitle  her  to  the 
specific  performance  of  a  contract,  or  to  au- 
thorize a  decree  declaring  her  the  equitable 
owner  of  the  land.  Her  right  to  recover  the 
amount  paid  for  the  homestead  may  be  a 
subsisting  valid  claim  against  her  husband's 
estate,  but  that  question  is  not  Involved  in 
this  action. 

We  entertain  no  doubt  that  the  demurrer 
to  the  amended  bill  was  properly  sustained, 
and  the  order  dismissing  the  same  for  want 
of  equity,  at  complainant's  cost,  must  be  af- 
firmed. 

Decree  affirmed. 


(209  111.  241) 

WEST  CHICAGO  ST.  RY.  CO.  ▼.  DOUGH- 
ERTY. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

personal  injuries— extent  of  *njuby— evi- 
dence—expert   testimony— earning 
capacity— instructions. 

1.  In  an  action  for  personal  injuries,  plaintiff 
on  the  first  trial  complained  only  of  an  injury 
to  his  hip  and  ankle,  but  on  the  second  trial  of- 
fered evidence  tending  to  prove  that  an  oblique 
inguinal  hernia  and  a  detachment  of  the  retina 
of  one  eye  resulted  from  the  accident,  and  on  a 
third  trial  proved  that  he  was  still  suffering 
from  the  hernia,  and  that  the  eye  bad  grown  so 
much  worse  since  the  second  trial  that  the  eye- 
ball had  to  be  removed.  There  was  evidence 
that  before  the  accident  plaintiff  was  able-bodied 
and  healthy,  suffering  from  none  of  the  ailments 
complained  of,  and  that  shortly  after  the  acci- 
dent the  hernia  and  injury  to  the  eye  became 
apparent,  and  continued  to  grow  worse  until 
the  last  trial.  It  was  also  in  evidence  that  the 
injuries  might  have  been  caused  by  the  accident, 
and  were  of  such  a  nature  as  to  develop  slowly, 
so  that  they  might  not  be  discovered  until  after 
the  first  trial.  Held,  that  evidence  as  to  these 
injuries  was  properly  admitted  on  the  third 
trial. 

2.  In  an  action  for  personal  injuries,  the  opin- 
ion of  a  physician  as  to  the  cause  of  an  injury 
to  plaintiffs  eye  was  competent,  though  witness 
had  not  examined  plaintiff  until  long  after  the 
accident. 

3.  In  an  action  for  personal  injuries,  evidence 
that  for  several  years  plaintiff  had  worked  in  a 
rolling  mill,  receiving  $100  a  month,  was  admis- 
sible on  the  issue  of  earning  capacity,  although 
he  had  quit  his  position  about  two  months  before 
the  accident,  and  was  at  that  time  working  as  a 
laborer,  receiving  much  less. 


4.  In  an  action  for  personal  injuries,  an  in- 
struction that  "the  court  does  not  intimate  to 
you  an  opinion  as  to  whether  one  party  was  in 
the  exercise  of  ordinary  care,  or  the  other  party 
was  guilty  of  negligence  as  alleged.  These  ques- 
tions are  for  your  determination  alone  from  the 
evidence  in  the  case,"  was  not  erroneous  as  im- 
pressing the  jury  that  they  were  at  liberty  to  de- 
cide regardless  of  the  instructions,  where  other 
instructions  expressly  stated  that  the  instruc- 
tions must  be  accepted  as  the  law  of  the  case, 
that  the  jury  should  look  to  the  evidence  for  the 
facts  and  to  the  instructions  for  the  law,  and 
that  the  evidence  and  Instructions  should  alone 
control  the  verdict 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Martin  Dougherty  against  West 
Chicago  Street  Railway  Company.  From  a 
judgment  of  the  Appellate  Court  (110  111. 
App.  204)  affirming  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

John  A.  Rose  and  Louis  Bolsot  (W.  W. 
Gurley,  of  counsel),  for  appellant  Waters 
&  Johnson  and  Edward  Malier,  for  appellee. 

WILKIN,  J.  This  Is  an  action  on  the 
case,  brought  by  appellee  to  recover  for  per- 
sonal Injuries  caused  by  a  collision  between 
one  of  the  appellant's  cable  cars  and  a  one- 
horse  wagon  in  which  appellee  was  riding. 
The  case  has  been  tried  three  times.  Upon 
the  first  trial  appellee  obtained  a  judgment 
for  $3,000,  which  was  reversed  by  this  court 
(170  III.  379,  48  N.  E.  1000)  because  of  the 
refusal  of  an  Instruction  asked  by  the  de- 
fendant Upon  the  second  trial  be  obtained 
judgment  for  $5,500,  which  was  reversed  by 
the  Appellate  Court  (89  111.  App.  302)  be- 
cause of  the  modification  of  an  instruction 
asked  by  the  defendant.  At  a  third  trial  he 
again  recovered  a  judgment  for  $6,000,  which 
has  been  affirmed  by  the  Appellate  Court  for 
the  First  District  and  this  further  appeal  is 
prosecuted. 

The  accident  occurred  on  October  6,  1892, 
about  7  o'clock  in  the  morning,  on  Milwau- 
kee avenue,  at  the  intersection  of  Wabansia 
avenue.  Milwaukee  avenue  runs  northwest 
and  southeast  Wabansia  avenue  runs  east 
and  west,  intersecting  it  There  is  a  jog  in 
the  latter  at  Milwaukee  avenue  of  about  175 
feet  to  the  northwest.  Appellant  has  a  dou- 
ble-track railroad  on  Milwaukee  avenue, 
upon  which  It  operates  cable  cars.  The  ap- 
pellee, at  the  time  of  the  accident  was  rid- 
ing in  an  open  express  wagon,  together  with 
three  other  fellow  laborers,  going  to  their 
work.  The  wagon  was  driven  west  on 
Wabausia  avenue,  and  when  it  arrived  at 
Milwaukee  avenue  the  driver,  one  James 
O'Brien,  turned  northwest  on  the  right  side 
of  the  street,  outside  of  the  car  tracks,  and 
proceeded  northwest  on  Milwaukee  avenue 
until  he  arrived  opposite  the  middle  of  that 
part  of  Wabansia  avenue  which  extends 
west  from  Milwaukee  avenue.  There  was 
a  car  coming  from  behind,  which  passed,  the 
wagon  shortly  before  it  reached  the  point  at 
which  those  in  the  wagon  wished  to  turn 
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out  of  Milwaukee  into  Wabansla  avenue. 
As  soon  as  the  oar  passed  them,  the  driver 
turned  the  horse  to  the  left,  and  drove  be- 
hind it,  directly  upon  another  track,  upon 
'which  a  car  was  approaching  from  the  north- 
west The  horse  got  across  the  track,  but 
the  wagon  had  not  cleared  It  when  the  cor- 
ner of  the  car  struck  the  rear  wheel,  over- 
turning' the  wagon,  and  throwing  the  oc- 
cupants upon  the  pavement,  causing  the  in- 
jury to  appellee  for  which  he  sues. 

It  is  first  insisted  that  the  trial  court  erred 
in  admitting  evidence  of  injuries  to  plaintiff 
which,  it  is  claimed,  were  in  no  way  con- 
nected with  or  caused  by  the  accident. 
Upon  the  first  trial  the  only  injury  com- 
plained of  was  to  the  left  hip  and  ankle. 
Upon  the  second  trial,  in  addition  to  those 
injuries,  evidence  was  offered  tending  to 
prove  that  plaintiff  had  an  oblique  inguinal 
hernia  and.  a  detachment  of  the  retina  of  the 
left  -eye,  resulting  from  the  accident.  Upon 
the  third  trial  he  proved  that  he  was  still 
suffering  from  the  hernia,  and  that  his  eye 
had  grown  so  much  worse  since  the  second 
trial  that  the  eyeball  had  to  be  removed.  It 
is  claimed  by  appellant  that  these  last  two 
injuries  were  not  caused  by  the  accident,  but 
were  afterthoughts  on  the  part  of  the  plain- 
tiff, and  that  the  testimony  concerning  them 
should  have  been  excluded.  The  evidence 
is  to  the  effect  that  before  the  accident  plain- 
tiff was  a  strong,  able-bodied,  and  healthy 
man,  suffering  from  none  of  the  ailments 
complained  of  on  the  trial,  and  that  shortly 
after  the  accident  the  hernia  and  injury  to 
the  eye  became  apparent,  and  continued  to 
grow  worse  from  that  time  until  the  last 
trial.  There  is  evidence  not  only  tending  to 
show  that  these  ailments  have  existed  since 
the  accident,  but  also  that  they  might  have 
been  caused  by  the  injury  sustained  at  that 
time,  and  that  they  were  each  of  such  a  na- 
ture as  to  develop  slowly;  also  that  they 
could  have  been  caused  by  the  accident,  and 
not  be  discovered  by  the  plaintiff  until  after 
the  first  trial.  While  these  facts  and  .theories 
are  strenuously  denied  and  disputed  by  wit- 
nesses for  the  defendant,  producing  an  ir- 
reconcilable conflict  in  the  testimony,  the 
questions-  raised  were  for  the  consideration 
of  the  jury  under  proper  instructions  from' 
the  court  We  think  the  evidence  was  com- 
petent, and  that  no  error  was  committed  in 
admitting  it  The  same  may  be  said  of  the 
statements  of  Dr.  Fellows,  a  witness  intro- 
duced by  the  plaintiff,  giving  his  opinion  as 
to  the  cause  of  the  injury  to  the  eye,  notwith- 
standing the  fact  that  he  had  not  examined 
the  plaintiff  until  long  after  the  accident  oc- 
curred. The  testimony  was  competent  Its 
weight  and  credibility  were  for  the  Jury. 

Appellee  testified  that  he  had  worked  for 
16  years  In  a  rolling  mill,  shoveling  iron  ore, 
and  received  $100  per  month,  but  that  about 
two  months  before  the  accident  he  had  quit 
the  mill,  and  at  the  time  of  receiving  his 
Injury  was  working  as  a  laborer,  shoveling 


dirt  and  laying  sewer  pipe,  for  which  he  re- 
ceived much  less,  and  he  was  permitted, 
over  appellant's  objection,  to  state  that  he 
had  earned  $100  per  month  in  the  mill.  It 
is  claimed  that  this  evidence  was  erroneous, 
and  gave  the  jury  a  wrong  basis  upon  which 
to  estimate  the  plaintiff's  damages.  The 
position  is  untenable.  In  the  case  of  West 
Chicago  Street  Railroad  Co.  v.  Maday,  188 
III.  308,  58  N.  B.  933,  plaintiff  was  permitted 
to  state  what  wages  he  had  earned  at  his 
trade,  which  he  abandoned  five  years  before 
the  accident  and  we  there  held  that  the  ad- 
mission of  the  testimony  was  not  such  preju- 
dicial error  as  should  reverse  the  Judgment 
The  evidence  admitted  by  the  court  below 
was  of  wages  earned  only  two  months  before 
the  alleged  injury.  We  do  not  regard  the 
evidence  incompetent  It  was  proper  to  be 
considered  by  the  jury,  together  with  the 
other  evidence  of  plaintiff's  earning  capacity, 
in  fixing  the  amount  of  bis  damages. 

Complaint  is  next  made  of  the  fifth  In- 
struction given  on  behalf  of  appellee,  as  fol- 
lows: "You  are  instructed  that  the  question 
whether  or  not  the  plaintiff,  Dougherty,  ex- 
ercised ordinary  care  for  bis  personal  safety 
immediately  before  and  at  the  time  of  the 
occurrence  of  the  injury  complained  of  is  a 
question  of  fact  to  be  determined  by  you 
from  the  evidence  before  you;  and  you  are 
further  Instructed,  as  a  matter  of  law,  that 
the  question  of  whether  or  not  the  defend- 
ant the  West  Chicago  Street  Railway  Com- 
pany, was  guilty  of  negligence,  as  alleged  in 
the  declaration,  is  for  your  determination, 
also,  from  the  evidence  before  you;  and  you 
are  further  Instructed,  as  a  matter  of  law, 
that  If  you  find,  from  the  evidence,  that  the 
defendant  has  been  guilty  of  negligence,  as 
charged  in  the  declaration,  and  that  such 
negligence  caused  the  injury  to  the  plaintiff 
complained  of  in  the  declaration,  and  that 
immediately  before  and  at  the  time  of  such 
injury  the  plaintiff  was  in  the  exercise  of 
ordinary  care  for  his  personal  safety,  then 
your  verdict  should  be  for  the  plaintiff;  and 
you  are  further  instructed  that  the  court 
does  not  intimate  to  you  an  opinion  as  to 
whether  one  party  was  in  the  exercise  of 
ordinary  care  or  the  other,  party  was  guilty 
of  negligence,  as  alleged.  These  questions 
are  for  your  determination  alone,  from  the 
evidence  in  the  case."  It  is  Insisted  that  this 
instruction  Is  misleading  and  erroneous,  be- 
cause it  tends  to  place  the  Jury  independent 
of  the  court  and  to  give  them  the  impres- 
sion that  they  were  at  liberty  to  decide  the 
questions  of  negligence  and  of  ordinary  care, 
regardless  of  the  Instructions  of  the  court 
It  Is  certainly  not  a  model  of  perspicuity, 
and,  standing  alone,  might  be  subject  to  the 
criticism  made  upon  it  Even  then  the  Jury 
could  hardly  have  been  misled  by  it  to  the 
defendant's  prejudice.  It  was,  however,  only 
one  of  many  instructions  offered  by  the  par- 
ties, some  of  which  expressly  told  the  Jury 
that  the  instructions  must  be  accepted  as  the 
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law  of  the  case;  that  the  jury  sfcould  look 
solely  to  the  evidence  for  the  facts  and  to 
the  Instructions  for  the  law,  and  that  the 
evidence  in  the  case  and  the  instructions  of 
the  court  as  to  the  law  should  alone  gov- 
ern and  control  the  verdict  of  the  Jury.  By 
these  Instructions  the  jury  were  fully  in- 
formed as  to  the  consideration  they  were  re- 
quired to  give  to  the  Instructions  by  the 
court  as  to  the  law  of  the  case. 

The  instructions,  considered  as  a  series, 
were  quite  as  favorable  to  defendant  as  it 
had  a  right  to  ask  or  expect 

All  controverted  questions  of  fact  having 
been  settled  adversely  to  the  appellant  by 
the  judgment  below,  and,  no  substantial  er- 
rors of  law  being  here  pointed  out,  the  judg- 
ment of  the  Appellate  Court  must  be  af- 
firmed. 

Judgment  affirmed. 


(209  111.  124) 

CHICAGO  &  B.  I.  RY.  CO.  ▼.  WHITE. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

HASTES  AND  SERVANT  —  FELLOW  SERVANT  — 
WHAT  CONSTITUTES  —  JURT  QUESTION— BAIL- 
BOAD  BRAKEMAN  —  INJURY  BY  COLLISION  — 
ASSUMPTION  OP  BISK— INSTRUCTIONS— TBCH- 
NICAL  EXPRESSIONS. 

1.  Servants  of  the  same  employer,  directly  co- 
operating in  the  particular  business  in  hand,  or 
whose  usual  duties  bring  them  into  habitual 
association,  are  fellow  servants,  though  they 
are  employed  in  different  departments  of  the 
service. 

2.  The  relation  of  fellow  servants  does  not  de- 
pend on  personal  acquaintance. 

3.  Whether  a  railroad  brakeman  and  mem- 
bers of  a  switching  crew  were  fellow  servants, 
involving  the  issues  of  direct  co-operation  in  the 
business  in  hand  and  of  habitual  association, 
held  properly  submitted  to  the  jury. 

4.  A  railroad  brakeman,  fatally  injured  while 
between  the  cars  of  a  train  in  a  yard,  made  up 
ready  for  its  journey,  caused  by  the  yard  switch- 
ing crew  sending  a  number  of  cars,  without  an 
attending  brakeman,  onto  the  track,  in  making 
a  flying  switch,  did  not  assume  the  risk  of  the 
switching  crews  negligence;  It  appearing  that, 
while  it  was  customary  to  kick  the  cars  upon 
tracks  without  any  brakeman  to  attend  them, 
it  was  not  customary  to  kick  them  on  tracks 
where  there  was  a  standing  train. 

5.  In  an  action  for  the  death  of  a  railroad 
brakeman,  the  objection  that  there  was  no 
proof  to  sustain  an  allegation  in  the  declaration 
that  he  was  directed  to  go  between  the  cars 
where  he  was  injured  cannot  be  taken  for  the 
first  time  in  the  Supreme  Court,  where  it  was 
not  made  in  the  Appellate  Court. 

6.  The  fact  that,  in  instructing  in  an  action 
for  the  death  of  a  servant,  the  court  employs 
the  term  "respondeat  superior"  to  express  the 
master's  liability,  without  explaining  its  mean- 
ing, is  not  ground  for  reversal  on  defendant's 
appeal,  where  the  rule  as  to  liability  for  negli- 
gence of  a  fellow  servant — that  being  tfie  de- 
fense relied  on — was  fully  given  in  another  in- 
struction. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Byron  H.  White  against  the 
Chicago  8c  Eastern  Illinois  Railway  Com- 
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pany.  From  a  judgment  of  the  Appellate 
Court  affirming  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Calhoun,  Lyford  &  Sheean,  for  appellant 
James  0.  McShane,  for  appellee. 

OARTWRIOHT,  J.  This  la  an-  appeal 
from  a  judgment  of  the  Appellate  Court  for 
the  First  District  affirming  a  judgment  of 
the  superior  court  of  Cook  county  in  favor 
of  appellee  and  against  appellant  in  an  action 
on  the  case  prosecuted  to  recover  damages 
for  the  death  of  Samuel  a  Woodward,  a 
brakeman  in  the  employ  of  appellant,  who 
was  silled  in  its  railroad  yard  in  Chicago  on 
December  22,  1900.  At  the  conclusion  of  the 
evidence,  the  defendant  asked  the  court  to 
instruct  the  Jury  to  return  a  verdict  of  not 
guilty.  The  court  refused  to  give  the  in- 
struction, and  the  refusal  is  assigned  aa  er- 
ror, and  is  the  principal  subject  of  argu- 
ment by  counsel  on  both  sides. 

It  was  proved,  and  is  not  denied,  that  the 
death  of  Woodward  resulted  from  the  negli- 
gence of  other  servants  of  the  defendant  and 
it  is  contended  that  the  negligent  servants 
were  fellow  servants  with  Woodward.  The 
declaration  consisted  of  a  single  count  al- 
leging that  Woodward  was  employed  by  the 
defendant  as  a  brakeman  on  a  train  of  cars 
standing  on  the  side  track  of  defendant  in  its 
railroad  yard  in  Chicago;  that  the  train  had 
been  made  up,  and  was  headed  south;  that 
deceased  went  between  cars  to  repair  an  air 
brake;  and  that  while  there  the  defendant 
carelessly  and  negligently  backed  another 
train  against  his  train  and  killed  him.  There 
was  little  or  no  controversy  as  to  the  facts, 
and  the  material  facts  proved  are  as  follows: 
Woodward  was  head  brakeman  on  a  freight 
train  which  made  daily  trips  between  Chica- 
go and  Brazil,  Ind.,  leaving  Chicago  about 
12  o'clock.  The  crew  to  which  he  belonged 
took  the  train  out  usually  three  times  a 
week.  The  railroad  yard  in  Chicago  extend- 
ed from  Thirty-Third  to  Thirty-Seventh 
street,  and  consisted  of  two  divisions,  known 
as  the  "New  Yard"  and  the  "Old  Yard." 
The  old  yard  was  on  the  west  and  contained 
tracks  numbered  from  1  to  18.  The  new 
yard  was  on  the  east  aide,  and  contained 
tracks  numbered  from  1  to  26;  and  all  the 
tracks  formed  a  continuous  system,  connect- 
ed by  lead  tracks  and  switches,  and  form- 
ing one  yard.  Defendant  had  two  switching 
crews  employed  In  this  yard— one  at  the 
north  end,  which  broke  up  and  switched 
trains  arriving  in  the  yard  from  the  road, 
setting  the  cars  on  various  tracks  to  go  to 
other  roads  or  to  freighthouses,  and  the  oth- 
er at  the  south  end,  which  made  up  trains 
to  go  out  on  the  road.  When  a  freight  train 
came  in  from  the  south,  it  stopped  on  any 
track  which  was  unoccupied,  and  the  engine 
was  detached  and  went  to  the  roundhouse  at 
the  north  end  of  the  yard,  and  it  was  the  duty 
of  the  head  brakeman  to  accompany  the  en- 
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glne  for  the  purpose  of  throwing  switches. 
Trains  were  generally  made  up  to  go  out  on 
the  road  by  the  south-end  crew,  and,  when 
ready  to  go  out,  the  engine  was  taken  from 
the  roundhouse  to  the  head  of  the  train, 
which  was  made  up  for  departure,  and  it  was 
the  duty  of  the'  head  brakeman  to  accom- 
pany it.  It  would  take  any  track  that  might 
be  unoccupied  to  the  head  of  the  train.  In 
going  to  and  from  the  roundhouse  the  en- 
gine was  liable  to  traverse  the  whole  length 
of  the  tracks  in  the  yards,  passing  over  the 
same  tracks  and  through  the  same  switches 
as  the  switching  crews.  In  making  up  trains 
the  crew  at  the  south  end  would  switch 
from  one  track  to  another,  and  in  breaking 
up  trains  the  switch  crew  at  the  north  end 
used  the  various  switch  tracks  In  the  same 
way.  There  was  no  dividing  line  between 
the  switch  crews,  and  they  worked  all  over 
the  yard,  wherever  their  duties  called  them. 
On  the  day  of  the  accident  the  train  on  which 
"Woodward  was  head  brakeman  was  made  up 
as  usual,  consisting  of  about  20  coal  cars, . 
-with  a  waj  car  at  the  north  end.  The  train 
-was  standing  at  the  south  end  of  the  yard, 
and  the  crew  to  which  Woodward  belonged 
took  the  engine  to  the  south  end  of  the  train 
and  coupled  to  it;  and  Woodward  commen- 
ced to  examine  the  air  brakes,  starting  from 
the  engine,  to  see  If  they  were  In  working 
order.  There  was  a  defect  or  leak  in  the  air 
bose  two  or  three  cars  from  the  engine,  and 
"Woodward  went  between  the  cars  to  fix  the 
leak.  While  he  was  between  the  cars,  the 
switch  crew  at  the  north  end  kicked  13  cars 
from  the  north  end  of  the  yard  upon  the 
track,  without  a  brakeman  on  them,  and 
they  ran  rapidly  down  the  track,  striking  the 
rear  of  Woodward's  train  with  such  force  as 
to  move  It  two  or  three  car  lengths  before  it 
could  be  stopped,  and  he  was  run  over  and 
killed.  He  had  been  employed  as  brakeman 
for  five  or  six  months  on  this  train,  and  be- 
fore that  had  been  a  clerk  in  the  office  at  the 
■  yard,  and  during  all  the  time  of  his  employ- 
ment the  manner  in  which  trains  were  brok- 
en up  and  switched  and  made  up  was  the 
same  as  at  the  time  of  his  death.  The  switch 
crew  in  the  yard  were  under  the  direction 
and  control  of  the  yardmaster,  and  the  road 
crews,  while  in  the  yard,  were  also  under  his 
direction,  but  from  the  time  the  train  was 
ready  to  leave  until  it  returned  to  the  yard 
they  were  under  the  direction  and  control  of 
the  trainmaster. 

Woodward  was  a  servant  of  the  defendant, 
and,  his  death  having  been  caused  by  the 
negligence  of  other  servants  of  the  same  mas- 
ter, the  request  of  defendant  for  the  Instruc- 
tion raised  the  question  whether  there  was 
any  evidence  fairly  tending  to  prove  that  the 
relations  of  the  servants  were  such  as  to  ren- 
der the  defendant  liable,  or,  in  other  words, 
that  they  were  not  fellow  servants.  If  the 
only  conclusion  to  be  drawn  from  the  evi- 
dence was  that  they  were  fellow  servants, 
tbe  instruction  should  have  been  given;   bui, 


If  different  conclusions  on  that  question 
might  be  reached  from  the  evidentiary  facts 
before  the  Jury,  it  was  not  error  to  refuse 
the  Instruction.  One  of  the  things  to  be  con- 
sidered on  that  question  is  whether  the  serv- 
ants were  employed  in  the  same  or  different 
departments  of  the  service.  The  evidence 
was  that  the  negligent  switch  crew  and 
Woodward  were  not  employed  in  the  same 
department  The  switch  crews  were  under 
the  control  of  tbe  yardmaster,  and  performed 
all  their  work^under  his  direction,  while  the 
road  crew,  In  th'e  general  performance  of  their 
duties,  were  under  the  control  of  the  train- 
master; and  yet,  when  they  were  in  the  yard 
at  Chicago,  they  were  to  some  extent  brought 
within  the  same  department  as  the  switch 
crews  in  handling  their  engine.  Under  the 
rule  In  this  state  relating  to  fellow  servants, 
which  is  based  so  largely  upon  the  doctrine 
of  association  in  the  performance  of  duties, 
the  separation  into  different  departments  Is 
not  a  conclusive  test  In  one  sense,  switch- 
ing crews  at  different  places  remote  from 
each  other  are  in  the  same  department;  and 
yet  If  they  do  not  directly  co-operate  with 
each  other,  and  their  usual  duties  are  not 
such  as  to  bring  them  into  habitual  associa- 
tion, they  are  not  fellow  servants;  and,  on 
the  other  hand,  where  there  is  association 
between  the  servants  In  tbe  performance  of 
their  duties,  they  are  fellow  servants,  al- 
though In  some  sense  employed  In  different 
departments.  In  Joliet  Steel  Oo.  v.  Shields, 
146  111.  603,  34  N.  B.  1106,  the  rule  is  stated 
as  follows  (page  609,  146  111.,  and  page  1110, 
34  N.  E.):  "Persons  may  be  fellow  servants, 
although  not  strictly  In  the  same  line  of  em- 
ployment One  person  may  be  employed  to 
transact  one  department  of  business,  and  an- 
other may  be  employed  by  the  same  master 
to  transact  a  different  and  distinct  branch  of 
business;  but  if  their  usual  duties  bring  them 
into  habitual  association,  so  that  they  may 
exercise  a  mutual  influence  upon  each  other, 
promotive  of  proper  caution,  such  persons 
might  be  regarded  as  fellow  servants.  North 
Chicago  Rolling  Mill  Co.  v.  Johnson,  114  111. 
57  [29  K.  B.  186]."  If  servants  are  directly 
co-operating  in  the  particular  business  in 
hand,  they  are  fellow  servants,  although  their 
ordinary  duties  are  In  different  departments. 
Abend  v.  Terre  Haute  &  Indianapolis  Rail- 
road Co.,  Ill  111.  202,  63  Am.  Rep.  616.  If, 
therefore,  Woodward  and  the  north-end 
switch  crew  were  at  the  time  of  the  accident 
directly  co-operating  in  the  particular  busi- 
ness of  tbe  defendant  then  In  hand,  or  if 
their  usual  duties  were  of  such  a  nature  as  to 
bring  them  into  habitual  association,  so  that 
they  might  exercise  an  influence  upon  each 
other  promotive  of  proper  caution  for  their 
mutual  safety,  then  they  were  fellow  serv- 
ants, notwithstanding  their  employment  in 
different  departments  of  the  service. 

Appellant  claims  that  the  particular  busi- 
ness in  hand  when  the  accident  happened 
was  the  whole  business  of  the  railroad  yard, 
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which  consisted  of  receiving  trains  from  the 
road,  breaking  them  up,  and  distributing 
cars  for  frelghthouses  and  other  roads,  mak- 
ing up  freight  trains  and  dispatching  them 
on  the  road,  and  the  moving  of  cars  and 
trains  for  all  these  purposes.  It  is  quite  evi- 
dent that  direct  co-operation  In  particular 
business  does  not  mean  the  same  thing  as 
habitual  association  in  the  performance  of 
duties,  since.  If  that  were  so,  there  would  be 
no  occasion  for  stating  two  branches  of  tho 
rule.  Direct  co-operation  In  a  particular  busi- 
ness Is  distinguished  from  indirect  co-opera- 
tion or  co-operatioruin  the  general  business 
of  the  master.  Different  persons  employed 
in  this  extensive  yard  in  some  capacity,  or 
who  had  occasion  to  be  there  in  performance 
of  different  or  separate  duties,  might  be  en- 
gaged in  doing  different  parts  of  the  same 
work,  and  promoting  the  general  business 
of  the  master,  and  their  duties  be  such  as  to 
bring  them  into  habitual  association,  al- 
though not  directly  co-operating  in  a  particu- 
lar part  of  the  work.  Tbe  duties  of  the  road 
crew  respecting  a  train  did  not  begin  until 
the  duties  of  the  switch  crew  making  it  up 
ended,  and  the  duties  of  tbe  crew  on  the  In- 
coming train  ceased  before  those  of  the 
switch  crew  began;  and  under  tbe  rule  de- 
clared in  Chicago  &  Alton  Railroad  Co.  v. 
Hoyt,  122  111.  360,  12  N.  E.  225,  they  could 
not  be  said,  as  a  matter  of  law,  to  be  directly 
co-operating  in  the  particular  business  '  In 
band.  That  question  was  properly  submitted 
to  the  Jury  as  one  of  fact 

On  the  question  whether  the  duties  of 
Woodward  and  the  switch  crew  were  such 
as  to  bring  them  into  habitual  association,  so 
as  to  exercise  an  Influence  over  each  other, 
promotive  "of  proper  caution,  the  evidence 
was  that  the  road  crew,  including  the  head 
brakeman,  would  take  the  engine,  when  un- 
coupled, and  run  over  the  track  to  the  round- 
house, and  would  take  It  from  the  roundhouse 
and  run  over  the  tracks  to  couple  on  the  out- 
going train,  and  in  doing  so  they  ran  through 
the  yard  over  the  tracks  where  the  switch 
crews  were  working.  It  is  contended  by  ap- 
pellant that  this  fact  established  such  habit- 
ual association  between  the  two  classes  of 
servants  as  would  make  them  fellow  serv- 
ants, in  the  law.  Counsel  for  appellee  says 
that  they  were  not  fellow  servants,  because 
Woodward  was  not  even  acquainted  with  the 
members  of  the  north-end  crew,  and  there- 
fore the  two  could  not  have  exercised  an  in- 
fluence over  each  other  promotive  of  proper 
caution.  The  fact  of  personal  acquaintance 
does  not  determine  the  relation,  but  it  de- 
pends upon  the  nature  of  the  duties  of  the 
different  servants,  and  the  incidents  of  the 
employment.  Whenever  the  requisite  con- 
ditions are  established,  either  by  co-operation 
In  a  particular  business  then  in  hand,  or  du- 
ties which  imply  habitual  association,  that 
moment  the  relation  commences,  and  under 
the  law  the  servants  are  fellow  servants. 
Whether  they  are  fellow  servants  does  not 


depend  upon  the  accident  of  acquaintance  or 
the  length  of  time  tbe  men  have  worked  to- 
gether. World's  Columbian  Exposition  v. 
Lehigh,  186  111.  612,  63  N.  E.  1069.  Any  other 
rule  would  be  vague,  indefinite,  and  imprac- 
ticable. It  would  be  a  question  how  long  the 
servant  must  be  employed  before  sufficient 
acquaintance  would  be  established,  and  a 
sufficient  opportunity  given  for  advice,  coun- 
sel, and  caution,  so  that  the  servant  would 
cease  to  have  a  right  of  action  against  the 
employer.  The  conclusion  might  depend  up- 
on friendship,  which  would  induce  friendly 
counsel  and  advice,  or  personal  enmity,  which 
would  prevent  or  prohibit  It  The  fellow- 
servant,  rule  rests  both  upon  considerations 
of  public  policy,  and  upon  the  rule  that  when 
a  servant  enters  the  employment  he  assumes 
all  me  ordinary  risks  of  such  employment, 
including  the  negligence  of  fellow  servants 
associated  with  him,  and  both  reasons  for  the 
rule  have  been  recognized  by  this  court  He 
assumes  the  risks  as  to  all  those  whose  du- 
ties bring  them  into  habitual  association  with 
him,  or  who  may  be  directly  co-operating 
with  him  In  some  particular  business  in  hand 
at  the  time  of  an  accident  There  was  evi- 
dence tending  to  prove  that  the  duties  of  the 
road  crew  and  switch  crews  while  in  tbe 
yard  brought  them  into  habitual  association, 
but  the  evidence  was  not  of  such  a  nature 
that  but  one  conclusion  could  have  been 
drawn  from  it  and  therefore  the  question 
was  properly  submitted  to  the  Jury.  Wheth- 
er the  proper  conclusion  was  drawn  from  the 
facts  was  finally  settled  by  the  Appellate 
Court,  and  is  not  subject  to  review  here. 

It  is  also  contended  that  the  instruction 
should  have  been  given  because,  even  if  Wood- 
ward was  killed  by  the  negligence  of  a  serv- 
ant who  was  not  his  fellow  servant  yet  the 
risk  of  such  a  collision  and  injury  as  occurred 
was  assumed  by  him.  As  already  stated,  one 
who  enters  the  service  of  another  contracts 
to  assume  the  risk  of  the  negligence  of  fel- 
low servants,  and  he  also  assumes  all  tbe  risks 
or  hazards  usually  incident  to  the  employ- 
ment. He  is  chargeable  with  the  ordinary 
conditions  under  which  the  employment  Is 
conducted,  and  is  presumed  to  have  notice  of 
dangers  and  defects  which  are  patent  and  ob- 
vious, either  in  tbe  premises  where  the  work 
is  done,  or  the  methods  of  doing  the  work. 
It  is  also  true  that  the  question  whether  an 
accident  or  Injury  is  included  in  the  risks  of 
the  employment  is  to  be  determined  from  the 
question  whether  It  is  an  accident  or  Injury 
liable  to  occur  In  the  ordinary  prosecution  o* 
the  business,  and  It  is  not  necessary  to  the 
assumption  of  such  risks  that  the  same  acci- 
dent should  have  happened  before.  A  serv- 
ant, however,  does  not  assume  the  risk  of  a 
negligent  manner  of  doing  the  work  by  other 
servants  who  are  not  his  fellow  servants,  un- 
less It  Is  customary  to  do  the  work  in  that 
manner.  The  risk  of  such  an  act  Is  not  one 
of  the  usual  or  ordinary  hazards  of  the  em- 
ployment  In  this  case  the  evidence  was  that 
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while  It  was  customary  to  kick  cars  upon 
tracks  .without  any  brakeman  to  attend  them, 
it  was  not  the  custom  to  kick  them  on  tracks 
where  there  was  a  standing  train,  as  was 
done  In  this  case.  The  evidence  tended  to 
show  that  an  out-going  train  was  made  up 
on  a  separate  track,  and  not  on  one  used  for 
kicking  cars  upon.  We  conclude  that  the 
court  was  right  In  refusing  the  instruction. 

The  next  proposition  of  counsel  is  that  there 
was  no  proof  to  sustain  an  allegation  of  the 
declaration  that  Woodward  was  directed  to 
go  between  the  cars,  and  that  he  went  in 
obedience  to  orders.  This  point  was  not  made 
in  the  Appellate  Court,  and  will  therefore  not 
be  considered. 

The  last  proposition  of  appellant's  argument 
is  that  the  court  erred  in  giving  the  first  In- 
struction at  the  request  of  the  plaintiff.  The 
instruction  used  the  term  "respondeat  superi- 
or" to  express  the  liability  of  a  master  for 
a  negligent  act  of  his  servant,  without  any 
explanation  of  what  it  meant,  and  also  stated 
a  principle  of  law  to  be  within  the  rule,  when 
It  was  In  fact  without  the  rule,  or  an  excep- 
tion to  It  The  Jury  may  have  bad  no  idea 
of  the  meaning  of  the  words  "respondeat  su- 
perior," and  the  instruction  was  apparently 
copied  from  a  Judicial  opinion  written  for  pro- 
fessional men.  The  general  language  often 
used  in  instructions  conveys  a  very  indefinite 
idea  of  the  law  of  fellow  servants,  and  the 
language  of  opinions  as  to  co-operation,  habit- 
ual association,  and  the  like,  has  but  little 
tendency  to  enlighten  a  jury  upon  that  ques- 
tion. The  giving  of  such  instructions  and  the' 
practice  of  making  use  of  phrases  unintelli- 
gible to  the  ordinary  Juror  is  disapproved. 
There  was,  however,  nothing  that  could  be- 
said  to  be  Incorrect  m  the  instruction,  and 
the  twelfth  instruction  given  at  the  request 
of  defendant  seems  to  have  been  a  much  clear- 
er statement  of  the  rule,  and  doubtless  gave 
the  jury  an  understanding  of  the  relations 
of  fellow  servants. 

We  find  no  reason  for  reversing  the  Judg- 
ment. The  Judgment  of  the  Appellate  Court 
Is  affirmed.    Judgment  affirmed. 

(209   111.   462) 
CHICAGO  &  A.  RY.  CO.  et  al.  ▼.  PETTIT. 
(Supreme  Court  of  Illinois.    April  20,  1004.) 

RAH.BOADS—  NEGLIGENCE—  EVIDENCE— CON-  ■ 
TBIBtrrOBY  NEGLIGENCE. 

1.  Plaintiff,  who  had  charge  of  a  grain  ele- 
vator, noticed  that  a  car  loaded  with  corn  was 
leaking;  and  he  told  the  conductor  not  to  move 
the  car  any  further  than  he  had  to,  as  he  want- 
ed to  fix  it,  and  he  asked  the  conductor  if  he 
was  through  switching,  to  which  the  conductor 
replied  in  the  affirmative.  About  half  an  hour 
later,  plaintiff  crawled  in  on  the  top  of  the  south 
truck  of  the  car,  and,  while  lying  on  his  back, 
mending  the  car,  the  locomotive  threw  a  num- 
ber of  other  cars  against  that  one,  whereby 
plaintiff  was  injured.  Plaintiff  was  familiar 
with  the  method  of  switching  at  that  point,  and 
knew  that  the  conductor  might  receive  orders  to 
do   additional   switching.     Held,   that   plaintiff 


Was  guilty  of  contributory  negligence,  preclud- 
ing recovery. 
Magruder,  J.,  dissenting. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict 

Action  by  Jacob  A.  Pettit  against  the  Chi- 
cago &  Alton  Railway  Company  and  another. 
From  a  Judgment  of  the  Appellate  Court  af- 
firming a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Reversed. 

William  Brown,  A.  B.  De  Mange,  and  E.  M. 
Hoblit  for  appellants.  A.  J,  Barr  and  Welty, 
Sterling  &  Whitmore,  for  appellee. 

HAND,  O.  J.  This  is  an  appeal  from  a 
judgment  of  the  Appellate  Court  for  the 
Third  District  affirming  a  Judgment  of  the 
circuit  court  of  McLean  county  in  favor  of 
the  appellee  for  $7,500  against  the  appellants, 
as  owner  and  lessee. 

The  plaintiff  was  In  charge  of  a  grain  ele- 
vator owned  by  Claggett  Bros.,  at  Lexington, 
in  said  county.  The  .defendants,  at  that 
place,  which  is  on  the  main  line  of  the  Chi- 
cago &  Alton  Railway,  have  double  tracks 
and  a  side  track.  On  the  morning  of  the  ac- 
cident two  cars,  one  loaded  with  oats  and 
one  with  shelled  corn,  stood  upon  the  side 
track.  The  car  loaded  with  corn  was  leak- 
ing, and  the  plaintiff  went  beneath  the  car  to 
repair  the  same.  While  he  was  under  the 
car,  lying  upon  the  axle  and  brake  beam,  the 
engine  of  a  freight  train  which  was  engaged 
In  switching  in  the  Lexington  yards  threw  a 
number  of  cars  against  the  car  plaintiff  was 
repairing,  and  he  was  injured. 

At  the  close  of  the  plaintiff's  evidence,  and 
again  at  the  close  of  all  the  evidence,  the  de- 
fendants asked  the  court  to  instruct  the  jury 
to  return  a  verdict  in  their  favor,  which  the 
court  declined  to  do,  and  the  action  of  the 
court  in  that  regard  Is  the  principal  error  re- 
lied upon  by  the  defendants  for  a  reversal 
of  the  case. 

The  plaintiff  testified  that  as  the  freight 
train  pulled  into  Lexington  on  the  morning 
of  the  Injury,  he  met  the  conductor  near  the 
station;  that  he  inquired  of  him  if  he  had 
any  empty  cars  for  his  firm;  that  the  con- 
ductor replied  "No,"  but  said  he  had  a  car 
of  grain  doors  for  them;  that  about  that 
time  the  car  of  grain  doors  was  pushed  In  on 
the  side  track;  that  It  struck  the  loaded 
cars;  and  that  he  then  noticed  the  car  load- 
ed with  corn  was  leaking.  He  said:  "They 
didn't,  strike  very  hard.  I  didn't  notice  very 
much  about  It"  He  also  testified  he  then 
said  to  the  conductor:  "Don't  move  the  car 
any  further  than  you  have  to.  I  want  to  fix 
it;"  that  the  conductor  said,  "All  right;" 
that  he  then  said  to  the  conductor,  "Are  you 
through  switching?  I  am  going  to  fix  that 
car,"  to  which  the  conductor  replied,  •'Yes." 
It  appears  that  the  freight  train  was  then 
placed  upon  the  west  track  to  permit  the 
north-bound  passenger  train  to  pass  upon  the 
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east  track;  that  the  plaintiff  was  engaged  in 
looking  after  his  affairs  for  about  30  min- 
utes, when  he  got  a  board,  saw,  hammer,  and 
nails,  and  crawled  in,  feet  first,  upon  the  top 
of  the  south  truck  of  the  car,  and  while  be 
was  lying  upon  his  back  upon  the  axle  and 
brake  beam,  engaged  in  mending  the  bottom 
of  the  car,  the  engine  crossed  over  upon  the 
side  track  for  the  purpose  of  placing  a  cattle 
car  at  the  loading  chute,  which  was  upon  the 
side  track,  north  of  the  elevator,  and  moved 
the  car  upon  which  plaintiff  was  at  work. 

While  contributory  negligence  is  ordinarily 
a  question  of  fact  for  the  Jury;  if  the  undis- 
puted evidence  clearly  shows  the  accident 
occurred  by  reason  of  the  negligence  of  the 
plaintiff,  and  not  by  that  of  the  defendants, 
there  can  be  no  recovery.  The  weight  of  the 
evidence  is  a  question  for  the  jury,  but 
whether  there  is  any  evidence  fairly  tending 
to  support  a  cause  of  action  is  a  question  for 
the  court  The  plaintiff  seeks  to  excuse  his 
recklessness  in  placing  himself  in  the  help- 
less position  in  which  be  found  himself  when 
he  was  Injured  on  two  grounds:  First,  that 
It  was  the  custom  for  elevatormen  in  Lex- 
ington to  repair  leaky  cars  before  shipment, 
and  that,  in  accordance  with  such  custom,  he 
had  gone  beneath  said  car;  and,  secondly, 
that  plaintiff  notified  the  conductor  he  was 
about  to  repair  the  car,  and  the  conductor 
Informed  him  he  was  through  switching.  It 
would  seem  clear  the  defendants  could  not 
be  held  liable  for  the  injury  unless  the  per- 
sons in  control  of  the  engine  knew,  or  by 
the  exercise  of  reasonable  care  ought  to  have 
known,  the  plaintiff  was  beneath  the  car. 
The  evidence  does  not  show  that  the  con- 
ductor was  notified  that  it  would  be  neces- 
sary for  the  plaintiff  to  go  in  on  top  of  the 
truck  to  repair  the  leak,  and  the  plaintiff  ad- 
mitted it  was  about  30  minutes  from  the 
time  he  talked  with  the  conductor  until  he 
went  in  upon  the  top  of  the  truck  to  repair 
the  car.  The  plaintiff  had  been  engaged  in 
business  at  Lexington  for  about  11  years. 
He  was  familiar  with  the  method  in  which 
the  defendants  did  switching  at  that  point, 
and,  had  he  repaired  the  car  Immediately 
after  the  conversation  with  the  conductor,  he 
could  have  done  so  without  risk.  He,  how- 
ever, waited  some  30  minutes  before  setting 
about  to  make  the  repairs.  In  the  meantime 
the  conductor  had  received  orders  to  do  oth- 
er switching,  which  plaintiff  admits  he  knew 
were  likely  to  be  given  to  the  conductor.  In 
view  of  that  fact,  it  was  negligence  on  the 
part  of  the  plaintiff,  30  minutes  after  he  had 
talked  with  the  conductor,  to  go  beneath  said 
car  without  notifying  the  conductor  or  some 
other  member  of  the  train  crew  that  he  was 
beneath  the  car,  engaged  In  repairing  the 
bottom  of  the  car.  Had  the  plaintiff  gone 
beneath  the  car  Immediately  after  talking 


with  the  conductor  upon  his  arrival  In  Lex- 
ington, and  been  injured  by  reason  of  cars 
being  thrown  against  the  car  which  be  was 
repairing,  the  defendants  possibly  would 
have  been  liable.  This,  however,  he  did  not 
do,  but  waited  some  30  minutes  before  com- 
mencing to  make  said  repairs,  and  until  the 
conductor  had  received  orders  to  do  addition- 
al switching,  .which  orders  the  plaintiff  knew 
were  likely  to  be  given  to  the  conductor,  by 
telegraph  or  otherwise,  while  he  was  wait- 
ing in  Lexington;  and  then,  without  notice 
to  the  defendants  or  any  of  their  agents,  the 
plaintiff  went  under  the  car,  and  while  there 
was  injured.  The  law,  under  such  circum- 
stances, did  not  require  the  agents  of  the  de- 
fendants to  search  beneath  the  cars  standing 
upon  the  side  track  to  ascertain  whether  the 
plaintiff  was  beneath  them,  or  to  search  him 
out  elsewhere  to  learn  whether  he  was  In  a 
place  of  safety,  before  they  might  rightfully 
proceed  with  their  work.  It  was  the  doty 
of  the  plaintiff,  having  waited  the  length  of 
time  he  did  after  talking  with  the  conductor, 
before  placing  himself  in  the  perilous  posi- 
tion in  which  he  was  found  after  his  injury, 
to  take  all  necessary  steps  to  protect  him- 
self from  injury  by  reason  of  moving  cars. 
This  was  not  done  by  his  statements  to  the 
conductor  made  upon  the  arrival  of  the  train, 
and  the  law  will  not  shift  that  duty  to  the 
defendants  without  proof  that  the  agents  of 
the  defendants  in  charge  of  the  engine  bad 
notice  that  the  plaintiff  was  beneath  the  car, 
making  repairs,  at  the  time  the  engine  was 
driven  on  the  side  track  after  the  passenger 
train  had  left  Lexington;  and  the  record  is 
entirely  devoid  of  any  evidence  showing  or 
-tending  to  show  that  the  agents  of  the  de- 
fendants knew  or  had  any  reason  to  suspect 
that  the  plaintiff  was  beneath  the  car  at  the 
time  the  engine  was  run  in  on  the  side  track, 
and  the  car  under  which  he  was  at  work 
moved,  while  there  is  ample  evidence  in  the 
record  to  show  that  the  plaintiff  recklessly 
went  beneath  the  car  by  the  moving  of 
which  be  was  Injured,  at  a  time  when  the 
agents  of  the  defendants  did  not  know  he 
was  going  under  the  car  to  make  repairs, 
and  that  he  did  not  notify  the  conductor,  or 
any  other  member  of  the  train  crew  in 
charge  of  the  engine,  that  he  was  going  un- 
der the  car,  or  take  any  precaution  to  pro- 
tect himself  from  injury,  or  to  give  warning 
to  the  defendants  that  he  was  under  the  car 
and  would  be  Injured  if  the  car  was  moved. 
We  are  of  the  opinion,  by  reason  of  the  neg- 
ligence of  the  plaintiff,  a  recovery  cannot  be 
had  in  this  case. 

The  Judgment  of  the  appellate  and  circuit 
courts  will  be  reversed,  and  the  cause  re- 
manded.   Reversed  and  remanded. 

MAGRUDER,  J.,  dissenting. 
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(209  111.  360) 

DICKINSON  v.  GRIGGSVILLE  NAT.  BANK 

et  si. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

WOX8  —  CONSTRUCTION— LIM     ESTATE — STOCKS 

— IHCOJCB— CONVKTANCB  OF  dTOCK— -CON- 

8IDBBATI0N — KVIDENO  -ESTOPPEL.. 

1.  An  estate  for  life  may  be  area  ted  in  person- 
alty of  a  durable  nature,  with  remainder  over. 

2.  Testator's  will  gave  his  wife  one-third  of 
his  personal  property  for  her  own  use  during 
her  natural  life,  and  provided  that  at  her  death 
the  one-third  bequeathed  to  her  should  be  di- 
vided between  the  children,  and  the  executor  de- 
livered to  the  widow,  as  part  of  such  third  of  the 
personalty,  shares  of  bank  stock.  Held  that,  j 
the  subject-matter  of  the  bequest  being  one-third 
of  the  personal  estate,  and  not  of  specific  con- 
sumable articles,  the  widow  did  not  take  an  ab- 
solute estate  in  the  stock,  and  was  entitled  only 
to  the  income  thereof. 

3.  Where  testator's  will  gave  bis  widow  one- 
third  of  the  personalty  for  life,  and  the  widow 
received  from  the  executor  in  cash,  in  different 
payments,  the  full  amount  adjudged  to  her  as 
the  balance  due  on  her  widow's  award,  and 
thereafter  received  certain  shares  of  stock,  a 
contention  that  such  shares  were  a  part  of  the 
award  was  without  merit 

4.  Where  testator's  will  gave  bis  widow  a  life 
estate  in  one-third  of  his  personalty,  and  the  ex- 
ecutor, as  a  part  thereof,  turned  over  to  the 
widow  certain  shares  of  stock,  and  one  of  the 
children  induced  the  widow  to  execute  an  as- 
signment to  him,  she  to  retain  all  dividends  dur- 
ing her  lifetime,  and  he  laid  a  dollar  on  the  table 
before  the  widow  in  order  that  it  might  consti- 
tute consideration,  but  it  was  not  shown  whether 
the  widow  ever  really  received  the  dollar  or  not, 
such  chlM  was  not  a  bona  fide  purchaser,  and 
obtained  neither  a  legal  nor  equitable  title  to 
the  stock. 

5.  Testator's  will  gave  his  widow  one-third 
of  his  personalty,  with  remainder  over  to  his 
children,  and  as  a  part  of  such  third  certain 
■hares  of  stock  were  turned  over  to  her  by  the 
executors,  and  subsequently  a  son  procured  an 
assignment  of  such  stock  from  the  widow,  and 
secured  from  a  daughter  an  instrument  reciting 
that  she  agreed  to  the  transfer  in  consideration 
of  one-third  of  five  shares,  and  thereafter,  in  a 
suit  to  contest  the  validity  of  such  assignment, 
it  did  not  appear  that  the  sou  taking  the  assign- 
ment transferred  to  the  daughter  any  portion 
of  his  interest  in  any  of  the  stock.  Held,  that 
the  writing  in  question  did  not  transfer  the  legal 
or  equitable  right  to  the  daughter's  interest. 

*i.  Testator's  will  gave  his  widow  one-third  of 
his  personalty,  with  remainder  over  to  the  chil- 
dren, and  shares  of  bank  stock  were  turned  over 
to  her  by  the  executor.     Subsequently  she  as- 
signed some  of  the  shares  to  one  of  the  sons,  the 
dividends  to  be  paid  to  her  during  her  life,  and 
the  bank  executed  a  certificate  to  him,  but  re- 
tained the  same  in  its  possession,  delivering  to 
him  a  duplicate  on  which  was  a  statement  that 
the  original  would  be  delivered  on  the  death  of 
the  widow.    Dividends  on  the  stock  were  paid  to 
the  widow,  but  the  son  voted  at  bank  elections, 
as  the  owner  of  the  stock.    On  the  death  of  the 
■widow   other   children    demanded    their   interest 
under  the  will  of  their  father,  and  the  bank  filed 
a.  bill  of  interpleader.     Held,  that  the  conduct 
of  the  bank  had  not  been  such  as  to  estop  it  to 
require  the  son   to  whom  the  assignment  had 
been  made  to  litigate  his  claim  of  ownership. 

Appeal  from  Appellate.  Court,  Third  Dis- 
trict 

Bill  of  interpleader  by  the  Griggsvllle  Na- 
tional Bank  against  Ferdinand  W.  Dickinson 
jsund  others.    From  s  decree  of  the  Appellate 

(f  L  See  Life  Estates,  vol.  S3,  Cent.  Dig.  1  C. 
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Court  affirming  a  decree  determining  the 
rights  of  defendants,  Ferdinand  W.  Dickinson 
appeals.    Affirmed. 

Edward  Doocy,  for  appellant  A.  O.  MaO 
thews  and  B.  N.  Anderson,  for  appellees. 

BOGGS,  J.  This  was  a  bill  of  interpleader, 
filed  by  •  the'  Griggsvllle  National  Bank,  In 
which  it  was  averred  that  the  bank  was  the 
custodian  of  11  shares  of  the  capital  stock  of 
said  bank;  that  the  complainant  had  no  in- 
terest in  said  shares  of  stock,  but  that  the 
appellant,  Rev.  Ferdinand  W.  Dickinson, 
claimed  to  be  the  sole  owner  of  8  of  said 
shares  of  stock,  and  the  appellees,  his  brother, 
Samuel  W.  Dickinson,  and  his  sister,  Myra 
B.  Cushing,  each  claimed  to  be  the  owner  of 
an  undivided  one-third  of  said  11  shares  of 
stock,  and  that  said  appellant  was  the  owner 
of  the  other  one-third  of  said  shares  of  stock. 
The  bill  averred  the  claimants  had  demanded 
that  the  bank  should  surrender  the  stock  to 
them,  respectively,  according  to  their  claims 
of  the  ownership  thereof,  and  the  prayer  of 
the  bill  was  that  the  claimants  should  be  re- 
quired to  interplead,  and  litigate  between 
themselves  their  respective  rights,  interests. 
and  title  to  said  11  shares  of  the  said  bank 
stock.  The  cause  was  heard  on  the  bill,  an- 
swers of  the  defendants,  and  replications 
thereto,  and  a  decree  was  entered  finding  the 
parties  claimant  of  the  stock  were  each  en- 
titled to  an  undivided  one-third  of  the  11 
shares,  and  ordering  the  complainant  bank  to 
deliver  the  shares  of  stock  in  accordance  with 
such  finding,  and  decreeing  that  the  costs 
should  be  paid  by  the  appellant  The  appel- 
lant brought  the  cause  into  the  Appellate 
Court  for  the  Third  District  by  appeal,  and 
from  a  Judgment  entered  In  that  court  affirm- 
ing the  decree  of  the  circuit  court  has  prose- 
cuted his  further  appeal  to  this  court 

The  shares'  of  bank  stock  here  in  contro- 
versy, and  also  2  other  shares  of  such  stock 
not  here  involved,  making  13  shares  in  all, 
were  the  property  of  one  Justin  Dickinson, 
deceased,  at  the  time  of  his  deatb.  He  died 
in  Pike  county.  111.,  on  the  20th  day  of  June, 
1885,  and  left  him  surviving,  Betsey  B.,  his 
widow,  and  two  sons,  the  appellant  and  Sam- 
uel W.  Dickinson,  one  of  the  appellees,  and 
one  daughter,  the  appellee  Myra  B.  Cushing. 
Said  deceased  left  a  last  will,  which  was  duly 
admitted  to  probate  In  Pike  county,  and  let- 
ters testamentary  were  issued  to  Thomas 
Turnbull.  The  will,  so  far  as  necessary  to 
be  here  considered,  is  as  follows: 

"First  I  give,  devise  and  bequeath  to  my 
beloved  wife,  Betsey  B.  Dickinson,  the  home- 
stead in  the  city  of  Griggsvllle,  in  which  we 
now  live,  for  her  own  use  during  her  natural 
life,  and  one-third  of  all  personal  property 
that  I  may  die  possessed  of,  for  her  own  use 
during  her  natural  life.    •    *    * 

"Third.  •  •  *  And  at  the  death  of  my 
wife,  the  one-third  bequeathed  to  her,  and 
the  homestead,  to  be  equally  divided  between 
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Samuel  Wales  Dickinson  and  Ferdinand  W. 
Dickinson,  my  sons,  and  Myra  B.  Cashing, 
my  daughter." 

On  the  4th  day  of  May,  1886,  the  executor, 
Turnbuli,  delivered  and  assigned  to  the  wid- 
ow, Betsey  E.,  the  said  13  shares  of  bank 
stock,  on  which  the  executor  and  the  widow 
placed  a  value  of  $2,200,  the  shares  of  stock 
being  worth  a  premium  above  their  par  value. 
The  widow,  Betsey  E.,  departed  this  life  on 
the  13th  day  of  December,  1900. 

The  appellant  contends  that  under  the  true 
construction  of  the  will  the  widow  was  en- 
titled to  one-third  of  the  personal  property  of 
the  testator,  with  full  and  absolute  power 
to  sell  and  dispose  of  the  same,  and  that  she 
so  received  said  shares  of  bank  stock;  and 
his  further  contention  is  that  he  bought  from 
the  widow,  Ms  mother,  eight  of  such  shares, 
being  eight  of  the  shares  now  In  the  posses- 
sion of  the  appellee  bank,  and  that  he  there- 
by became  the  sole  and  absolute  owner  of 
eight  of  the  said  shares.  The  appellees, 
brother  and  sister  of  the  appellant,  contend 
that  under  a  true  construction  of  the  will  the 
widow  had  only  a  life  estate  in  one-third  of 
the  testator's  personal  property,  and  that  the 
executor  delivered  these  shares  of  stock  to 
her  as  constituting  one-third  In  value  of  the 
entire  personal  property  of  the  testator,  and 
that  the  widow  thereby  became  entitled  only 
to  the  benefit  of  the  Income  from  the  stock, 
and  had  no  power  to  sell  the  absolute  title 
to  the  same.  They  further  Insist  the  proof 
shows  the  alleged  purchase  of  the  shares  by 
the  appellant  from  his  mother  was  a  mere 
pretense;  that  he  had  paid  no  legal  consid- 
eration therefor;  and  that  he  entered  into 
the  transaction  with  the  fraudulent  intent  to 
wrong  them,  and  with  full  knowledge  that  the 
widow  had  no  power  to  make  a  lawful  trans- 
fer of  the  title  to  the  shares  of  stock  to  him. 

Appellant  first  contends  that  the  gift  to 
the  widow  of  one-third  of  the  personal  prop- 
erty of  the  testator  "for  her  own  use  during 
her  natural  life,"  found  in  the  first  clause 
of  the  will,  invested  the  widow  with  unlim- 
ited power  to  sell  such  property  "if  she  saw 
fit  to  do  so,  and  that  the  limitation  over  of 
the  same  property  to  the  children  of  the  tes- 
tator, found  in  the  third  clause  of  the  will, 
is  repugnant  to  the  bequest  in  the  first  clause, 
and  for  that  reason  void.  The  defect  in  that 
contention  is  that  by  the  express  terms  of 
the  first  clause  a  life  estate,  only,  Is  given 
the  widow.  This  being  true,  the  limitation 
over  is  not  repugnant  to  the  principal  be- 
quest, and,  as  we  said  in  Welsch  v.  Belleville 
Savings  Bank,  94  111.  191,  the  doctrine  the 
limitation  over  is  void  has  no  application 
when  the  principal  bequest  is  In  express 
terms  of  an  estate  for  life,  only.  An  estate 
for  life  may  be  created  in  personal  property 
of  a  durable  nature,  with  remainder  over, 
and  in  such  case  the  property  remaining  is 
to  be  distributed  to  the  remaindermen.  Boyd 
v.  Strahan,  36  111.  355;  Trogdon  v.  Murphy, 
85  I1L  119;   McCall  v.  Lee,  120  111.  261,  11 


N.  E.  522.  A  speciflc  bequest,  for  life,  of 
chattels  of  such  nature  the  use  whereof  con- 
sists in  their  consumption  or  their  destruc- 
tion, may  carry  the  absolute  title  (Burnett 
v.  Lester,  53  UL  325;  24  Am.  ft  Eng.  Ency. 
of  Law  [2d  Ed]  437);  but  where  the  bequest 
is  not  of  speciflc  articles  of  property,  but 
of  the  residue,  which  consists  in  part  of  chat- 
tels not  of  a  durable  nature,  the  gift  is  not 
of  the  absolute  title  of  the  consumable  chat- 
tels and  for  life  of  the  durable,  but  is  of 
the  income  or  use  for  life,  and  the  property 
is  reserved  for  the  remaindermen;  and  in 
such  case,  if  the  property,  or  a  portion  of  it, 
is  of  that  character  that  it  will  be  consumed, 
or  will  perish  in  its  use,  it  may  be  ordered 
to  be  sold,  and  the  income  paid  to  the  life 
tenant,  and  the  principal  secured  for  the 
remaindermen  (Burnett  v.  Lester,  supra; 
Welsch  v.  Belleville  Savings  Bank,  supra; 
Buckingham  v.  Morrison,  136  111.  437,  27  N. 
E.  65).  The  bequest  in  the  case  at  bar  Is  to 
the  widow  "for  her  use  during  her  natural 
life."  The  subject-matter  of  the  bequest  is 
the  one-third  of  the  residue  of  the  personal 
estate  of  the  testator,  not  of  speciflc  con- 
sumable articles.  The  gift  to  the  widow 
was  therefore  of  the  one-third  of  the  person- 
al estate  for  her  life,  and  she  did  not  take 
an  absolute,  vendible  estate  therein. 

We  have  investigated  the  contention  of  the 
appellant  that  his  mother,  the  widow  of  the 
testator,  received  the  said  13  shares  of  stock, 
or  a  portion  of  them,  in  payment  of  the 
amount  adjudged  to  her  as  the  balance  due 
on  her  widow's  award,  and  And  the  conten- 
tion is  not  well  grounded.  The  widow  re- 
ceived from  the  executor,  in  cash,  in  differ- 
ent payments,  the  full  amount  adjudged  to 
her  as  the  balance  due  her. on  her  widow's 
award.  The  shares  of  stock  were  in  the 
hands  of  the  executor  after  the  payment'  of 
the  widow's  award  and  all  other  legal  de- 
mands against  the  estate,  and  constituted  a 
part  of  the  residue  of  the  estate  of  the  tes- 
tator. The  widow  was  entitled  to  one-third 
of  such  residue,  and  the  13  shares  of  stock 
were  delivered  to  her  by  the  executor  as  be- 
ing, in  value,  one-third  of  the  residue  of 
the  personal  estate  of  the  testator.  She  did 
not  take  an  absolute  estate  In  the  shares 
of  stock,  but  only  a  right  to  enjoy  the  In- 
come arising  therefrom  during  her  natural 
life  The  appellant  had  full  knowledge  of 
the  provisions  of  the  will,  accepted  a  bequest 
provided  for  him  therein,  well  knew  that  the 
shares  of  stock  constituted  a  part  of  the  res- 
idue of  the  personal  property  of  which  his 
father  died  seised,  and  of  the  manner  and 
purpose  of  their  transfer  by  the  executor  to 
his  mother,  and  consequently  could  not  ob- 
tain, by  purchase  from  her,  any  greater  In- 
terest than  she  herself  had  in  the  shares  of 
stock. 

Aside  from  this,  the  appellant  cannot  be 
regarded  as  a  bona  fide  purchaser  of  the 
shares  of  stock.  It  does  not  appear  that  be 
paid  any  consideration  for  the  assignment 
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of  the  shares  to  him.  The  transaction  was 
that  he  induced  his  mother  to  execute  an 
assignment  to  him  of  the  shares  of  stock 
without  any  consideration  whatever,  she  to 
retain  the  right  to  receive  all  dividends  dur- 
ing her  lifetime.  The  assignment  was  mere- 
ly voluntary.  But  It  was  suggested  to  the 
appellant  that  a  consideration  was  necessary 
to  make  the  transfer  legal,  and  he  thereup- 
on, as  he  testified,  laid  a  dollar  on  the  table 
before  his  mother.  It  does  not  appear  wheth- 
er the  mother  ever  received  the  dollar  or 
not  There  was  only  a  very  thinly  veiled 
pretense  of  a  sale.  The  appellant  thereby 
obtained  neither  a  legal  nor  equitable  right 
or  Interest  in  or  to  the  shares  of  stock. 

The  appellant  procured  the  appellee,  his 
sister,  Mrs.  Cashing,  to  sign  the  following 
instrument  in  writing: 

"In  consideration  of  one-third  of  five 
shares  in  the  Grlggsville  National  Bank,  I 
agree  to  the  transfer  of  eight  shares  by  Bet- 
sey EL  Dickinson  to  Ferdinand  W.  Dickin- 
son. Mrs.  Myra  B.  Cushing." 

He  insisted  that  thereby  Mrs.  Cushing  rat- 
ified the  transfer  by  the  mother  of  the  eight 
shares  of  stock  to  him.  The  chancellor  de- 
clined to  give  this  effect  to  the  writing.  Mrs. 
Cushing  contended  that  her  signature  to  the 
Instrument  was  obtained  by  false  representa- 
tions on  the  part  of  the  appellant,  and  that 
she  received  no  consideration  for  its  execu- 
tion. The  second  of  these  contentions  was 
well  supported,  and  we  therefore  do  not  find 
It  necessary  to  decide  the  first  of  them.  The 
appellant  did  not  assign  or  transfer  to  Mrs. 
Gushing  any  portion  of  his  Interest  in  the 
other  five  shares  of  the  stock;  does  not  ad- 
mit in  his  pleadings  that  Mrs.  Cushing  is 
entitled  to  his  interest  in  the  other  five 
shares;  but  his  contention  in  his  answer  is 
that  he  is  entitled  to  the  eight  shares  abso- 
lutely and  entirely,  and  to  an  undivided  one- 
third  of  the  remaining  five  shares.  The  writ- 
ing did  not  invest  appellant  with  the  legal 
or  equitable  right  to  Mrs.  Cushing's  one- 
third  interest  in  the  eight  shares. 

The  appellant  contends  the  bill  of  inter- 
pleader ought  not  to  have  been  entertained 
by  the  court    We  think  the  appellee  bank 
was  entitled  Jo  a  decree  requiring  the  appel- 
lant and  his  brother  and  sister  to  interplead, 
and  to  procure  the  court  to  determine,  as 
between  themselves,  their  respective  rights 
and  interests  in  the  shares  of  stock.     The 
executor  assigned  the  shares  of  stock  held 
by  the  deceased  to  the  widow.     The  bank 
issued  a  new  certificate— No.  98 — to  the  wid- 
ow for  13  shares  of  stock.    When  the  trans- 
action occurred  between  the  appellant  and 
Ixis  mother,  the  widow,  whereby  he  claims 
tx»  have  become  the  owner  of  the  8  shares 
of  the  stock,  the  widow  indorsed  on  the  cer- 
-fciflcate  for  the  13  shares  an  assignment  of 
&     shares  to  the  appellant  and  authorized 
■tXxe  bank  to  make  the  "necessary  transfer 
on  the  books  of  the  bank."    The  bank  exe- 
cuted, a  certificate — No.  100 — for  eight  shares 


of  the  stock  to  the  appellant  but  retained 
the  same  in  the  possession  of  the  bank  and 
delivered  to  the  appellant  a  duplicate  there- 
of, on  the  face  of  which  a  statement  was 
written  in  red  ink,  in  substance  to  the.  ef- 
fect that  the  same  was  a. duplicate  of  the 
certificate  No.  100,  and  that  the  original  cer- 
tificate was  to  be  delivered  to  the  appellant 
at  the  death  of  his  mother,  Betsey  M.  Dick- 
inson. During  the  lifetime  of  the  mother 
the  dividends  on  the  stock  were  paid  to  her, 
but  the  appellant  was  permitted  to  vote  at 
bank  elections  as  the  owner  of  the  stock. 
When  the  widow  died  the  bank  had  In  its 
possession  the  certificate  No.  100  for  the 
eight  shares  of  stock.  The  appellant  de- 
manded the  bank  should  deliver  it  to  him. 
The  appellees,  Samuel  W.  Dickinson  and 
Myra  B.  Cushing,  advised  the  bank  of  the 
facts  connected  with  the  alleged  transfers 
and  assignments  of  the  shares  of  stock,  and 
that  said  appellees,  respectively,  claimed  to 
be  entitled  to  an  undivided  one-third  of  the 
eight  shares  mentioned  in  the  certificate 
which  was  In  the  possession  of  the  bank, 
and  demanded  that  the  bank  should  account 
to  them  accordingly.  The  position  of  coun- 
sel for  the  appellant  seems  to  be  that  the 
bank,  having  recognized  the  appellant  as  the 
owner  of  the  said  eight  shares  of  stock  by 
permitting  him  to  vote,  as  such  owner,  at 
the  elections  for  directors,  should  be  deemed 
estopped  to  question  his  ownership,  or  to 
require  him,  by  way  of  a  bill  of  interplead- 
er, to  litigate  his  claim  of  ownership  in  the 
courts.  There  is  neither  fraud  nor  misrepre- 
sentation charged  against  the  bank,  or  that 
the  appellant  was  Induced  by  the  action  of 
the  bank,  or  in  reliance  thereon,  to  take  any 
steps  or  change  his  position  or  course  to  his 
injury.  The  appellant  was  not  in  any  wise 
injured  or  prejudiced  by  the  action  of  the 
bonk  in  permitting  him  to  vote  as  the  own- 
er of  the  shares,  and  therefore  when  that 
right  was  challenged  the  bank  was  not  es- 
topped to  require  him  to  Interplead  and  de- 
fend his  title  to  the  stock  and  his  right  to 
be  regarded  as  the  owner  thereof.  The  claim 
of  appellant  was  unjust  and  inequitable,  and 
was  properly  denied. 

The  judgment  of  the  Appellate  Court  is 
affirmed.    Judgment  affirmed. 


(209  111.  17) 
WALKER  v.  FREEMAN. 
(Supreme  Court  of   Illinois.    April  20,   1904.) 

LIMITATIONS— KKW  PBOMISB— CONDITIONSr-  . 

QUESTION  OF  LAW — APPEAL. 

1.  Whether  certain  letters  admitted  to  have 
been  written  contained  a  new  promise  to  pay  a 
debt,  sufficient  to  remove  the  bar  of  limitations, 
is  a  matter  of  law  for  the  court. 

2.  An  appellant  cannot  complain  of  the  error 
in  submitting  to  the  jury  the  question  whether 
certain  letters  contained  a  new  promise  to  pay 
a  debt  sufficient  to  remove  the  bar  of  limita- 
tions, where  he  asked  instructions  on  the  the- 

f  1.  See  Limitation  of  Actions,  vol.  S3,  Cent  Dig. 
I  729. 
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ory  that  It  was  a  question  for  the  jury,  and 
asked  that  special  findings  on  this  point  be  sub- 
mitted to  the  jury. 

3.  Letters  wherein  the  maker  of  a  note  ex- 
pressed his  purpose  to  pay  what  he  owed  the 
payee,  and  offered  to  make  a  new  note,  contain- 
ed such  a  new  promise  as  removed  the  bar  of 
limitations,  though  he  claimed  a  deduction  from 
the  amount  of  the  note  for  services  he  had  ren- 
dered. 

4.  Statements  In  letters  concerning  a  note 
given  by  the  writer  that  he  would  pay  when  he 
was  able,  that  he  expected  a  raise  of  salary,  and 
that  he  had  other  indebtedness  to  which  he  felt 
he  must  give  preference,  do  not  render  a  prom- 
ise to  pay  conditional,  so  as  to  prevent  it  from 
removing  the  bar  of  limitations. 

.  5.  Letters  written  by  the  maker  of  a  note  to 
an  agent  of  the  payee  in  February,  1890,  Jan- 
uary, 1891,  and  March,  1892,  may  be  considered 
together  in  determining  whether  there  was  a 
new  promise  to  pay  the  note,  sufficient  to  remove 
the  bar  of  limitations. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Reuben  R.  Freeman,  executor  of 
the  estate  of  W.  A.  Koontz,  deceased,  against 
Amos  W.  Walker.  From  a  judgment  of  the 
Appellate  Court  (110  111.  App.  404)  affirming 
a  judgment  In  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

John  H.  Bradley,  for  appellant  Alden, 
Latham  &  Young,  for  appellee. 

RICKS,  J.  This  was  a  suit  upon  a  promis- 
sory note  executed  by  appellant,  dated  March 
15, 1883,  payable  one  day  after  date.  The  dec- 
laration consisted  of  the  common  counts,  with 
affidavit  of  merits  attached.  The  plea  of  the 
statute  of  limitations  and  a  plea  of  set-off 
were  pleaded.  To  the  plea  of  the  statute  of 
limitations  appellee  replied,  alleging  a  new 
promise  in  writing. 

The  main  question  presented  by  this  rec- 
ord is  whether  certain  letters  written  by  ap- 
pellant contain  sufficient  admissions  by  the 
debtor  of  a  new  promise  to  pay  to  remove  the 
bar  of  the  statute.  The  material  portions  of 
the  several  letters  are  as  follows:  In  a  let- 
ter of  date  February  23,  1890,  written  to  the 
agent  of  the  holder  and  payee  of  the  note  in 
question,  appellant  says:  "Please  give  me 
the  principal  of  the  note  Mr.  Koontz  holds 
against  me,  date,  per  cent,  and  when  it  was 
due.  Please  state  these  particularly.  I  had 
hoped  to  begin  paying  Interest  on  his  note, 
at  least,  but  now  that  I  have  yours  to  pay  I 
will  have  to  delay  his.  Let  me  hear  soon." 
On  January  31,  1881,  appellant  wrote  as  fol- 
lows to  the  agent  John  M.  Stroup,  at  Sedalla, 
Ohio:  "Dear  Sir  I  have  been  expecting  to 
write  you  for  some  time  concerning  my  in- 
debtedness to  Mr.  Koontz,  and  have  only  de- 
layed because  I  have  not  seen  my  way  clear 
to  pay  even  the  interest  on  the  note  and  keep 
along  with  the  expenses  of  my  little  family, 
living  being  very  high  in  Chicago  and  suburbs. 
I  did  write  you  a  long  while  ago  wishing  to 
renew  my  note,  giving  new  note  for  principal 
and  interest  less  a  fair  remuneration  for  look- 
ing after  rents  and  the  farms  generally.  I 
now  write  you,  friend  Stroup,  and  ask  yon 
to  arrange  the  matter  with  Mr.  Koontz,  as 


he  Is  getting  old,  and  such  matters,  I  pre- 
sume, annoy  him.  I  will  pay  every  cent  I  owe 
him,  if  I  live,  but  I  must  have  time.  I  now 
can  see  my  way  clear  to  pay  at  least  the  in- 
terest for  next  year,  and  possibly  some  on 
the  principal,  if  I  am  not  disappointed  in  my 
school  prospects  for  next  year.  Since  leaving 
Windsor  I  have  relied  on  my  own  resources 
and  have  only  been  able  to  keep  up  current 
expenses,  having  to  compete  with  old  men 
teachers  here,  and  my  salary,  in  consequence, 
being  small.  But  my  prospects  are  brighten- 
ing, and  I  want  to  arrange  to  meet  my  note 
just  as  fast  as  I  can.  Had  I  not  been  dis- 
appointed in  my  expectations  with  father  I 
would  have  met  this  note  before,  but  as  it  is 
I  must  pay  it  along  now  just  as  I  can  save 
from  my  salary.  Father  and  I,  however,  are 
not  estranged.  Now,  this  is  what  I  want  to 
do  and  what  I  want  to  get  Mr.  Koontz  to 
do:  I  want  to  give  a  new  note  for  amount 
due  first  of  February,  having  five  years  to 
pay  it  in,  bearing  seven  per  cent  Interest  I 
agreeing  to  pay  interest  annually  and  as  much 
on  note  as  I  can.  I  feel  that  by  that  time 
I  can  pay  it  off.  Now,  let  the  new  note 
include  principal  of  old  note  and  Interest  up 
to  February  1,  1891,  less  amount  due  me  for 
looking  after  matters.  Do  you  think  $50  a 
year  is  unreasonable?  I  have  an  account  of 
all  moneys  received  and  paid  out  kept  at  the 
time,  but  cannot  come  upon  it  yet  but  I  am 
sure  it  is  in  my  papers  somewhere.  But  you 
will  remember  we  settled  up  in  the  spring  of 
1SS3,  some  time.  Do  urge  upon  Mr.  Koontz 
not  to  feel  that  I  have  through  choice  delayed 
making  any  provisions  to  meet  my  note. 
Nothing  will  please  me  better  than  to  be  able 
to  meet  my  note  against  me,  as  I  hope  to, 
but  I  have  had  a  pretty  hard  time,  but  I'll 
come  out  all  right"  On  March  13,  1802,  ap- 
pellant wrote  as  follows  to  Mr.  Koontz: 
"Yours  of  recent  date  forwarded  to  me,  and 
I  am  sorry,  and  even  mortified,  not  to  be  able 
now,  and  long  before,  to  settle  up  matters 
with  you.  I  have  been  teaching  for  the  last 
few  years,  but  live  as  economically  as  we 
can  I  don't  get  ahead  any  yet;  but  I  do  hope 
to  get  an  increased  salary  In  the  course  of  a 
year  or  eighteen  months,  If  not  greatly  dis- 
appointed. I  had  hoped  all  the  time  to  get 
an  advanced  salary  so  as  to  begin  paying  on 
the  note,  but  I  have  not  been  able  to  do  so. 
*  *  *  It  is  my  purpose  to  begin  paying 
you  off  as  soon  as  I  can,  and  as  soon  as  I 
get  this  borrowed  money  paid  back  I  win 
put  my  first  savings  toward  paying  you.  I 
do  trust  you  will  not  be  greatly  grieved  by 
being  kept  out  of  payment  so  long,  but  it  Is 
all  I  can  do  now." 

The  note  sued  on  was  made  at  Shelbyville, 
I1L,  March  15,  1883,  and  was  for  $1,199.25, 
due  one  day  after  date,  with  interest  at  the 
rate  of  8  per  cent,  per  annum.  The  evidence 
discloses  that  it  was  in  a  settlement  between 
appellant  and  appellee's  testate.  It  appears 
that  Koontz,  the  payee,  owned  land  in  Shelby 
county,  but  lived  In  Ohio;  that  he  made  ap- 
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peUant  his  agent  to  lease  and  manage  the 
lands,  and  that  appellant  acted  as  such  agent 
from  1874  to  1883;  that  It  was  his  duty  to 
manage  and  rent  the  lands,  pay  the  taxes, 
and  collect  the  rents,  and  pay  them  over  to 
Koontz.  The  evidence  tends  to  show  that 
appellant  failed  to  pay  the  taxes,  and  failed 
to  do  other  things  that  were  Incumbent  upon 
him  in  the  line  of  his  agency,  and  that  he 
also  failed  to  remit  the  amounts  that  he  col- 
lected, but  appropriated  them  to  his  own  use. 
In  1883  one  John  M.  Stroup,  the  son-in-law 
and  agent  of  Koonts,  the  owner  of  the  land, 
came  out  to  Illinois  and  made  a  settlement 
with  appellant  of  the  moneys  that  were  due 
Koontz,  and  at  which  the  balance  of  $1,190.25 
mentioned  In  the  note  was  found  to  be  due 
Koontz,  and  the  note  given.  The  note  was 
never  paid,  nor  any  part  of  It,  and.  the  suit 
at  bar  was  brought  Pending  the  suit  the 
payee  died,  and  appellee,  Freeman,  as  his 
executor,  was  substituted  as  plaintiff. 

The  case  has  been  tried  four  times  before 
a  Jury  in  the 'circuit  court  of  Cook  county, 
and  three  appeals  have  been  prosecuted  to 
the  Appellate  Court  67  111.  App.  309;  94  111. 
App.  357;  and  110  111.  App.  404.  The  prin- 
cipal controversy  in  all  the  trials  has  arisen 
over  the  proper  construction  and  legal  effect 
of  the  letters  above  set  forth.  The  circuit 
court,  in  the  trial  from  which  this  appeal  Is 
prosecuted,  seems  to  have  entertained  the 
view  that  the  effect  of  these  letters  and  their 
construction  were  matters  for  the  determina- 
tion of  the  Jury.  Under  this  view,  the  court 
instructed  the  Jury  at  length  by  Instructions 
stating  the  law  applicable  to  such  case,  and 
explained  to  them  all  the  elements  necessary 
to  constitute  a  new  promise  within  the  mean- 
ing of  our  statute.  Notwithstanding  the 
death  of  the  payee  of  the  note,  the  appellant 
was  allowed  to  testify  as  to  his  set-off.  The 
note  and  Interest  at  the  time  of  the  trial 
amounted  to  $3,008.52,  and  the  Jury  found 
for  appellee  $1,321.11;  thus  allowing  nearly 
$1,700  of  set-off,  which  consisted  of  the  serv- 
ices and  expenses  of  appellant  in  and  about 
the  agency  In  looking  after  the  farms  for  the 
period  for  which  the  rents  accrued  that  the 
note  In  question  was  given  for.  On  appeal 
to  the  Appellate  Court  the  Judgment  of  the 
circuit  court  was  affirmed.  Appellant  prose- 
cutes this  appeal,  and  complains  of  the  ac- 
tion of  the  trial  court  In  the  giving  and  re- 
fusing of  instructions. 

It  is  first  complained  that  the  court  should 
have  construed  the  letters  in  evidence,  and 
have  directed  the  Jury  as  to  their  legal  effect 
and  told'  them,  as  a  matter  of  law,  whether 
the  letters  were  sufficient  to  raise  the  new 
promise  required  by  the  statute.  The  letters 
were  the  only  evidence  of  the  new  promise. 
In  this  contention  we  think  the  position  of 
appellant  is  sound.  The  letters  were  admit- 
ted to  have  been  written  to  the  payee  of  the 
note  and  his  agent  and  to  have  been  in  re- 
lation to -the  note  sued  on;  and,  so  far  as 
the  liability  upon  the  note  was  concerned,  the 


only  question  was  whether  the  matters  con- 
tained In  the  three  letters  did  constitute  a 
new  promise,  and  was  undoubtedly  a  ques- 
tion of  law.  Rnnis  v.  Pullman  Palace  Car 
Co.,  165  111.  161,  48  N.  B.  439;  Kamphouse 
v.  Gaffner,  78  111.  453;  Belden  v.  Woodman- 
see,  81  111.  25;  Illinois  Central  Railroad  Co. 
v.  Foulks,  191  111.  57,  60  N.  B.  890;  Kendall 
v.  West,  198  111.  221,  63  N.  B.  683,  89  Am. 
St.  Eep.  317.  But  appellant  is  in  no  con- 
dition to  complain  of  this  error,  as  he  asked 
and  the  court  gave  instructions  upon  the 
same  theory,  and  asked  the  court  to  submit 
to  the  Jury  five  special  findings.  By  the  first 
the  Jury  were  asked  to  give  the  date  of  the 
letter  from  which  they  found  the  written 
promise,  if  they  found  one.  By  the  second 
the  Jury  were  asked,  if  they  found  a  new 
promise,  to  give  the  language  or  that  part 
of  any  letter  from  which  they  found  the 
same.  By  the  third  the  Jury  were  asked, 
"Do  you  find  that  there  was  a  written  prom- 
ise by  the  defendant  to  pay  the  note  in  the 
letter  of  date  February  23, 18907"  The  fourth 
and  fifth  requests  for  findings  were  in  the 
same  language,  and  related  to  the  letters,  of 
date  January  31,  1891,  and  March  18,  1892, 
respectively.  All  these  findings,  except  the 
second,  the  court  submitted  as  requested. 

The  appellant  offered  a  number  of  instruc- 
tions to  the  effect  that  neither  of  the  above 
letters  contained  an  unconditional  or  unquali- 
fied promise  to  pay  the  note,  and  that  there 
was  not  sufficient  in  either  of  the  letters 
from  which  such  promise  could  be  implied. 
These  instructions  were  refused  by  the  court 
and  we  think  properly.  To  take  a  case  out 
of  the  statute,  the  new  promise  need  not 
be  an  express  promise  to  pay.  If  the  debtor 
clearly  admits  the  debt  to  be  due  and  unpaid, 
and  uses  language  of  an  intention  to  pay, 
it  will  be  considered  an  implied  promise  suffi- 
cient to  take  the  case  out  of  the  statute. 
Wooters  v.  King,  54  111.  343;  Ayers  v.  Rich- 
ards, 12  111.  140;  Parsons  v.  Northern  Illinois 
Coal  &  Iron  Co.,  88  111.  430;  Mellick  v.  De 
Seelhorst  Breese,  221,  12  Am.  Dec.  172.  If 
the  debt  be  identified  with  such  certainty  as 
will  clearly  determine  its  character,  and 
show  a  present,  unqualified  willingness  and 
Intention  to  pay,  that  is  sufficient  to  con- 
stitute the  new  promise,  within  the  require- 
ments of  our  statute.  Keener  v.  Crull,  19 
111.  189. 

The  contention  that  whatever  promise  may 
be  found  In  these  letters  Is  a  conditional  one, 
we  are  unable  to  accede  to.  The  most  that 
can  be  said  as  to  a  condition  is  that  appel- 
lant, in  the  letter  of  January  31,  1891,  claims 
that  there  is  an  amount  that  Is  unliquidated, 
and  that  is  due  him  for  services  as  agent, 
which  he  is  entitled  to  have  set  off  or  de- 
ducted from  the  note,  and  suggests  that  $50 
a  year  for  the  time  he  was  agent  would  be 
a  reasonable  amount  This  supposed  condi- 
tion was  not  upon  the  theory  that  the  note' 
was  not  to  be  paid,  or  that  appellant's  promise 
to  pay  the  note  was  upon  the  condition  that 
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such  deduction  would  be  acceded  to  by  the 
payee  of  the  note;  but  that  expression  Is 
found  In  connection  with  an  offer  to  give  a 
sew  note  for  the  debt,  less  the  amount  that 
should  be  agreed  upon  as  a  Just  allowance 
to  appellant  for  bis  services.  Preceding  that 
expression  is  the  express  declaration,  found 
In  another  part  of  the  letter,  that  appellant 
would  pay  every  cent  be  owed  the  payee  of 
the  note,  and  that  he  could  see  his  way  clear 
to  pay  at  least  the  Interest  for  the  next  year, 
and  possibly  some  of  the  principal.  Follow- 
ing the  expression  with  reference  to  giving 
the  new  note  in  tbat  letter,  appellant  re- 
quests Mr.  Stroup,  the  agent,  to  urge  upon 
the  payee  of  the  note  the  fact  that  the  delay 
In  the  payment  of  the  note  has  not  been 
through  the  choice  of  appellant,  and  that 
nothing  would  please  appellant  better  than 
to  be  able  to  meet  the  note,  and  that  appel- 
lant would  come  out  all  right. 

There  is  no  force  in  the  argument  tbat  the 
statements  by  appellant,  in  substance,  in  his 
letters,  tbat  be  will  pay  when  he  is  able,  and 
tbat  be  expects  soon  to  have  an  increase  in 
bis,  salary,  and  tbat  be  bad  other  indebted- 
ness to  which  be  felt  it  bis  duty  to  give  pref- 
erence, and  which  be  would  first  pay  before 
paying  tbe  note  in  question,  made  the  prom- 
ise conditional.  Such  promises  are  to  be  per- 
formed in  tbe  future.  If  appellant  had  the 
money,  and  was  ready  and  able  to  pay,  in- 
stead of  making  promises  to  pay,  he  would 
have  paid,  and  ended  tbe  matter;  but  be 
was  confessing  his  Inability  and  declaring 
bis  desire  and  Intention  to  pay,  and  simply 
because  be  was  unable,  at  tbe  time  of  the 
promise,  to  carry  out  that  Intention,  because 
of  the  smnllness  of  his  salary,  or  the  extent 
of  bis  other  obligations,  and  so  stated,  his 
promise  did  not  become  conditional.  Horner 
v.  Starkey,  27  111.  13;  Sennott  v.  Horner,  30 
III.  429;  Rolf  v.  Pllloud,  1(5  Neb.  21,  19  N.  \V. 
615,  970;  Devereaux  v.  Henry  (Neb.)  19  N.  W. 
697;  McNear  v.  Roberson  (Ind.  App.)  39  N. 
E.  896;   Coffin  v.  Secor.  40  Ohio  St.  037. 

Appellant  also  contends  that  only  the  let- 
ter of  January  31,  1891,  can  be  looked  to  in 
determining  whether  a  new  promise  was 
made.  All  these  letters  related  to  the  same 
note,  as  appellant  testifies,  and  were  there- 
fore upon  the  same  subject-matter:  and.  al- 
though not  so  proximate  in  time  as  usually 
happens  in  such  case,  yet,  in  determining 
whether  a  new  promise  was  made,  and 
whether  that  promise  was  unconditional,  we 
think  all  tbe  letters  should  be  taken  Into 
consideration.  In  the  first,  he  asks  for  a 
particular  description  of  tbe  note  that  he 
owes,  and  states  tbat  he  hoped  to  begin  pay- 
ing interest  upon  that  note,  but,  becausp  of  a 
debt  that  he  owes  Stroup,  he  is  compelled 
to  delay;  in  the  second,  be  seems  to  have  re- 
ceived the  information  he  wished,  and  there 
repeatedly  makes  the  declaration  of  his  in- 
tention to  pay;  and  in  the  third,  to  the  payee, 
we  find  a  clear  acknowledgment  of  the  debt, 
tbe  expression  of  contrition  and  mortifica- 


tion by  appellant  that  the  matter  had  so  long 
remained  unpaid,  and  his  declaration,  "It 
is  my  purpose  to  begin  paying  you  up  as 
soon  as  I  can,  and  as  soon  as  I  can  get  this 
borrowed  money  paid  back  I  will  put  my 
first  savings  toward  paying  you."  We  are 
unable  to  see  why  all  these  letters  may  not 
be  looked  to,  and,  if  in  any  one  of  them  or  all 
of  them  there  is  present  sufficient  language 
from  which  a  clear  and  unqualified  promise 
to  pay  tbe  debt  may  be  found,  such  promise 
could  be  given  effect,  and  appellant  be  bound 
thereby,  as  all  of  said  letters  were  the  writ- 
ings of  appellant. 

As  we  have  said,  tbe  court  should  have 
construed  these  letters,  and,  as  we  now  hold, 
should  have  Instructed  the  Jury  that  they  did 
contain  an  unqualified  promise  to  pay  the 
debt,  thereby  removing  the  bar  of  the  stat- 
ute. If  appellant  had  not  become  a  party 
to  the  error  in  failing  to  so  Instruct  the  Jury, 
It  would  still  be  doubtful  if  there  Is  reversi- 
ble error  in  the  case.  The  Jury  found  Just 
what  the  court  should  have  Instructed  them 
to  find,  and,  in  the  allowance  of  the  set-off 
to  appellant  and  the  admission  of  testimony, 
was  more  favorable  to  him  than  he  was  en- 
titled to  have.  There  should  be  an  end  to 
this  litigation.  No  complaint  is  made  of  In- 
structions affecting  the  set-off,  and  appellant 
received  all  the  benefit  under  that  plea  that 
he  was  entitled  to. 

The  judgment  of  the  Appellate  Court  la 
affirmed.    Judgment  affirmed. 


cms  in.  est) 
JONES  et  al.  ▼.  VILLAGE  OF  MILFORD. 
(Supreme  Court  of  Illinois.    April  20,   1904.) 

APPEAL— BECORD — MIX   OF    EXCEPTIONS— PBJCS- 
EBVAT10N    OF   OBJECTIONS. 

1.  An  objection  to  the  finding  and  judgment 
of  a  lower  court  which  does  not  relate  to  the 
pleadings  or  appear  on  the  face  of  the  judg- 
ment itself  Is  reviewable  in  the  Supreme  Court 
only  by  an  exception  taken  in  the  court  below 
and  preserved  by  bill  of  exceptions,  and  a  re- 
cital in  the  transcript  prepared  by  the  clerk  that 
on    the   judgment   being   entered    the   appellant 

E  rayed  an  appeal,  which  was  allowed,  Is  insuf- 
cient. 

Appeal  from  Iroquois  County  Court;  Frank 
Horry,  Judge. 

Proceedings  by  the  village  of  Milford  for 
the  confirmation  of  a  special  tax  for  a  street 
Improvement.  From  a  Judgment  confirming 
the  special  tax,  Alba  M.  Jones  and  others  ap- 
peal.   Affirmed. 

Robert  Doyle,  for  appellants.  Morris  & 
Hooper,  McClellnn  Kay,  and  J.  H.  Dyer,  for 
appellee. 


HAND,  C.  J.  This  was  an  application  In 
tbe  county  court  of  Iroquois  county  for  the 
confirmation  of  a  special  tax,  according  to 
frontage,  upon  the  property  benefited,  for 
the  paving  and  curbing  of  a  part  of  Axtell 
avenue,  including  street  and  alley  tatereec- 
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tions.  In  the  Tillage  of  Milford.  Tbe  appel- 
lants appeared  and  filed  objections  as  to  their 
property.  The  legal  objections  were  over- 
ruled, a  jury  was  waived,  and  tbe  questions 
of  benefits  and  whether  they  bad  been  prop- 
erly apportioned  were  submitted  to  the  court, 
which  questions  were  decided  adversely  to 
the  appellants,  and  tbe  special  tax  was  con- 
firmed. 

The  only  manner  in  which  the  correctness 
of  the  finding  and  Judgment  of  tbe  county 
court  in  confirming  the  special  tax  is  at- 
tempted to  be  challenged  In  this  court  by 
the  appellants  is  by  a  recital  in  the  transcript 
prepared  by  the  clerk  of  the  county  court, 
to  the  effect  that,  upon  judgment  of  con- 
firmation being  entered,  the  appellants  pray- 
ed an  appeal  to  this  court,  which  was  al- 
lowed. This  is  not  sufficient  to  bring  before 
this  court  for  review  the  errors  assigned  up- 
on the  record,  which  only  question  the  find- 
ing and  Judgment  of  the  county  court,  This 
court  has  repeatedly  held  that  an  objection 
to  tbe  finding  and  Judgment  of  a  lower  court, 
which  does  not  relate  to  the  pleadings  or  ap- 
pear upon  the  face  of  the  judgment  itself,  can 
be  preserved  for  review  in  this  court  only 
by  an  exception  duly  taken  In  the  court  be- 
low and  preserved  by  bill  of  exceptions. 
Martin  v.  Foulke,  114  111.  206,  29  N.  E.  683. 
In  Bailey  v.  Smith,  168  111.  84,  48  N.  E.  75, 
after  setting  out  section  60  of  the  practice 
act,  it  was  said  (page  85,  114  111.,  and  page 
684,  29  N.  E.):  "It  is  only  a  decision  so  ex- 
cepted to  that  can  be  assigned  for  error,  and 
the  exception  can  only  be  taken  and  pre- 
served by  means  of  a  bill  of  exceptions.  The 
errors  here  assigned  question  only  the  find- 
ing and  Judgment,  and  the  record  contains 
no  exception  to  such  finding  or  the  judgment 
rendered,  neither  of  which  is  so  much  as 
mentioned  in  the  bill  of  exceptions."  And  in 
People  v.  Chicago  &  Northwestern  Railway 
Co.,  200  111.  289,  65  N.  E.  675,  on  page  290, 
200  111.,  and  page  676,  65  N.  E.,  the  court 
said:  "It  does  not  appear  from  the  bill  of 
exceptions  that  an  objection  was  preferred 
or  any  exception  taken  to  tbe  finding  and 
judgment  of  the  trial  court.  •  *  •  The 
authority  to  certify  that  an  objection  was 
made  and  exception  taken  to  the  action  of 
the  court  in  entering  judgment  rested  in  the 
presiding  judge  of  the  court,  not  in  the  clerk.' 
Such  an  objection  can  only  be  preserved  and 
brought  to  our  judicial  notice  by  being  in- 
corporated into  the  bill  of  exceptions."  And 
in  Cincinnati,  Indianapolis  &  Western  Rail- 
way Co.  v.  People,  205  111.  538,  69  N.  E.  40, 
on  page  541,  205  III.,  and  page  42,  69  N.  E., 
it  was  said:  "No  proposition  of  law  respect- 
ing those  taxes  was  submitted,  and  the  only 
complaint  is  that  the  final  Judgment  of  the 
court  upon  tbe  law  and  the  evidence  was 
wrong.  There  was  no  exception  to  that 
judgment,  and  as  to  those  taxes  it  must  be 
affirmed."  As  the  questions  sought  to  be 
presented  for  our  consideration  on  this  ap- 
peal were  not  preserved  in  such  manner  that 


they   can   be   reviewed   by  this  court,   the 
judgment  of  the  county  court  must  be  af- 
firmed. 
Judgment  affirmed. 


(209   111.  109) 
LIBBY,  McNEILL  &  LIBBY  v.  BANKS. 
(Supreme   Court   of   Illinois.    April  20,   1904.) 

MASTEB    AND     SERVANT— PERSONAL    INJUBIES— 

DUTIES  OF  MASTER— QUESTION  FOB  JUBY 

— INSTBUCTIONS. 

1.  The  question  of  whether  or  not  plaintiffs 
evidence  is  sufficient  to  justify  submission  of  the 
issues  to  the  jury  is  one  of  law. 

2.  It  is  the  duty  of  the  master  to  use  reason- 
able care  to  provide  his  servant  with  a  safe 
place  in  which  to  work. 

3.  Whether  or  not  a  master  provides  his  serv- 
ant with  a  safe  place  in  which  to  work  is  a 
question  of  fact  for  the  jury. 

4.  Instructions  having  no  foundation  in  the 
evidence  should  'not  be  given. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Mary  E.  Banks  against  Libby, 
McNeill  &  Libby.  From  a  judgment  of  the 
Appellate  Court  (110  111.  App.  330)  affirming 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

F.  J.  Canty  and  R.  J.  Folonle,  for  appel- 
lant Richolson  &  Levy  (C.  Stuart  Beattie, 
of  counsel),  for  appellee. 

KICKS,  J.  This  was  an  action  on  the  case 
for  damages,  brought  by  appellee  against  ap- 
pellant for  personal  injuries  sustained  by  ber. 
The  only  question  arising  on  this  record,  ex- 
cept the  refusal  of  one  instruction,  is  wheth- 
er the  trial  court  erred,  at  the  close  of  all 
the  evidence,  in  refusing  to  give  the  peremp- 
tory instruction  asked  by  appellant  who  was 
the  defendant  below,  directing  the  jury  to 
find  the  issues  for  the  defendant  A  verdict 
was  returned  in  favor  of  appellee.  Judgment 
was  entered  on  the  verdict  by  the  trial  court, 
and  this  judgment  on  appeal,  was  affirmed 
by  the  Appellate  Court,  and  a  further  appeal 
is  prosecuted  to  this  court 

The  question  before  this  court  to  decide,  in 
the  court's  refusal  to  grant  the  peremptory 
Instruction,  is  one  of  law,  and  not  one  of 
fact,  the  motion  being  in  tbe  nature  of  a  de- 
murrer to  the  evidence;  that  is,  admitting, 
the  evidence  in  favor  of  the  plaintiff  to  be 
true,  does  it,  together  with  all  legitimate 
conclusions  which  may  be  drawn  therefrom, 
fairly  tend  to  sustain  tbe  plaintiff's  cause  of 
action  as  laid  in  her  declaration?  If  it  does, 
then,  as  a  matter  of  law,  the  plaintiff  is  en- 
titled to  bave  ber  case  passed  upon  by  the 
jury.  And  whether  this  evidence  is  weak 
or  strong  is  not  a  question  for  this  court,  as 
the  Judgment  of  the  Appellate  Court  in  re- 
spect to  the  facts,  where  there  is  any  evi- 
dence fairly  tending  to  support  the  Judg- 
ment is  final,  and  cannot  be  reviewed  by 
this  court  Metropolitan  West  Side  Elevated 
Railway  Co.  v.  Fortin,  203  111.  454,  67  N.  E. 
977.    The  evidence  discloses  that  on  or  about 
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August  X,  1900,  appellee,  a  woman  40  yean 
of  age,  was  in  the  employ  of  appellant,  and 
was  working  at  the  time  on  the  third  floor  of 
the  packing  plant  of  appellant,  sweeping  and 
cleaning  the  rooms  underneath  a  loft  or  plat- 
form on  which  were  stored  goods  belonging 
to  appellant,  and  while  so  engaged  the  loft 
fell  (there  being  on  the  loft,  at  the  time.it 
fell,  four  men,  together  with  over  3,000 
pounds  of  goods  stored  thereon),  pinning  ap- 
pellee to  the  floor,  and  permanently  injuring 
her.  The  loft  Is  described  by  appellant,  in 
substance,  as  follows:  It  consisted  of  a  plat- 
form about  8  feet  from  the  floor,  16  feet  long, 
and  approximately  the.  same  width.  This  was 
supported  at  the  four  corners,  and  braced  by 
supports  descending  from  the  ceiling  down  to 
the  sides  of  the  platform.  Attached  to  the 
south  and  also  to  the  north  supports  were 
planks  running  parallel  with  the  floor  and 
8  feet  above  it,  which  acted  as  joists  at  either 
end  for  the  support  of  the  same,  and  4  by  4 
beams  running  north  and  south  supported 
the  weight  of  the  material  on  this  loft  On 
these  4  by  4's  boards  were  placed,  forming  a 
flooring,  and  iron  braces,  consisting  of  rods, 
were  attached  to  the  wall 

The  first  count  of  the  declaration,  in  sub- 
stance, charges  that  plaintiff  was  ordered  to 
sweep  below  the  loft  used  by  defendant  as 
a  storeroom,  and  thereupon  it  became  and  was 
the  duty  of  the  defendant  to  keep  and  main- 
tain said  loft  in  a  proper  and  safe  condition 
and  repair,  so  as  to  not  endanger  the  life 
and  limb  of  plaintiff;  yet  the  defendant  did 
not  regard  its  duty  or  use  due  care  in  that 
behalf,  but,  on  the  contrary  thereof,  then 
and  there  carelessly,  negligently,  and  wrong- 
fully failed  to  keep  said  loft  in  proper  and 
safe  repair  and  condition,  etc.  The  second 
count  alleges  that  defendant  maintained  a 
certain  loft  used  as  a  storeroom;  that  the 
plaintiff  was  hired  to  perform  certain  serv- 
ices, to  wit,  to  sweep  the  floor  below  said 
loft,  and  in  the  course  of  her  duty  and  em- 
ployment did  so;  and  then  and  there  it  be- 
came and  was  the  duty  of  the  defendant  not 
to  overload  the  said  loft  so  as  to  endanger 
the  life  and  limb  of  the  plaintiff,  yet  the  de- 
fendant did  not  regard  its  duty  in  that  be- 
half, but  negligently  and  wrongfully  over- 
loaded said  loft,  etc.  The  evidence  is  con- 
flicting in  reference  to  the  manner  in  which 
the  loft  was  constructed,  appellee  claiming, 
and  the  evidence  tending  to  show,  that  the 
south  end  of  the  platform  rested  against  the 
dressing  room,  and  the  other  end  of  it  rest- 
ed on  2  by  4's,  and  a  2  by  4  to  keep  it  from 
shaking  was  nailed  up  against  the  building 
at  the  northwest,  and  was  only  supported  by 
two  scantlings.  Appellee  also  denied  that 
there  were  iron  braces  or  rods  attached  to 
the  wall. 

The  evidence  tends  to  show  that  the  plat- 
form was  built  for  the  purpose  of  hanging 
beef  to  dry,  and  afterwards  was  also  used 
to  pile  thereon  such  things  as  were  necessary 
to  be  put  out  of  the  way,  and  at  the  time  it 


fell  there  were  piled  upon  it,  besides  the  four 
men,  250,000  mincemeat  cartons,  tables,  wrap- 
ping presses,  barrels,  water  tank,  etc.,  in  all 
weighing  to  exceed  4,000  pounds.  It  was  the 
appellant's  duty  to  use  reasonable  care  to  pro- 
vide the  appellee  with  a  safe  place  in  which 
to  work,  and  whether  the  structure  was  prop- 
erly built  and  kept  in  a  proper  and  safe  con- 
dition, or  whether  the  same  was  negligently 
and  wrongfully  overloaded,  and  therefore  un- 
safe, were  questions  of  fact  for  the  jury,  and 
not  of  law  to-be  decided  by  this  court,  and 
after  a  careful  review  of  the  evidence  we  are 
of  the  opinion  there  is  evidence  tending  to 
establish  plaintiff's  cause  of  action,  and  it 
was  not  error  for  the  trial  court  to  refuse  the 
peremptory  instruction. 

It  is  also  urged  that  the  court's  refusal  to 
give  a  certain  instruction  along  with  a  series 
of  instructions  was  error,  but  it  is  sufficient 
to  say  of  this  refused  instruction  that  it  was 
upon  the  question  of  fellow  servant,  and 
there  was  no  evidence  upon  which  to  base  it, 
and  it  was  therefore  not  error  to  refuse  it 

The  judgment  of  the  Appellate  Court  will 
be  affirmed.     Judgment  affirmed. 


(MM  IlL  JM) 
LEHMANN  et  al.  T.  WARREN  WEBSTER 

&  CO. 
(Supreme  Court  of  Illinois.     April  20,   1904.) 

CONTBACT—  GUARANTY  —  PERFOBlfANCK  —  TUB 
— PBEVENTION   BY  OTHER  PABTY. 

1.  Where  a  contract  to  install  a  heating  plant 
contained  a  guaranty  to  make  good  any  defects 
that  might  be  apparent  within  a  year  from  the 
completion  of  the  apparatus,  and  within  that 
time,  while  the  contractor  was  endeavoring  to 
make  the  plant  effective,  he  was  prevented  from 
doing  so  by  removal  of  the  entire  plant,  he  was 
entitled  to  recover  the  entire  contract  price  for 
the  plant 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Cross-actions  between  Augusta  Lehmann 
and  others  and  Warren  Webster  &  Co.,  con- 
solidated by  stipulation.  From  a  judgment 
of  the  Appellate  Court  (110  111.  App.  298) 
affirming  a  judgment  of  the  circuit  court, 
Augusta  Lehmann  and  others  appeal.  Af- 
firmed. 

Willis  Smith  and  Henry  I*.  Wallace  (Jno. 
W.  Smith,  of  counsel),  for  appellants.  Ran- 
dall W.  Burns,  for  appellee. 

RICKS,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  Appellate  Court  for  the  First 
District  affirming  a  judgment  of  the  circuit 
court  of  Cook  county. 

Appellants  were  the  representatives  of  the 
ownership— disregarding  as  immaterial  In  this 
discussion  the  substitution  of  parties — of  a 
block  of  stores  and  fiats,  all  of  which  were 
occupied  by  tenants.  The  appellee  was  the 
owner  and  engaged  in  the  installation  of 
what  was  known  as  the  "Webster  System  of 
Steam  Heating,"  which  was  represented  as 
being  more  economical  and  furnishing  a  more 
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perfect  system  of  heating  than  was  then  In- 
stalled In  said  stores  and  flats.  As  a  result 
of  the  negotiations  on  the  subject,  appellee 
submitted  to  appellants  a  written  proposition, 
which  was  subsequently  accepted  February 
7,  1888,  in  and  by  which  appellee  agreed  to 
furnish  and  erect  the  said  system  of  steam 
heating,  with  all  the  necessary  appliances 
and  connections  therewith,  in  said  stores  and 
flats,  for  the  consideration  of  $3,983.  By  the 
terms  of  the  contract,  the  appellants  were  to 
pay  for  the  labor  and  materials  85  per  cent 
of  the  contract  price  as  the  work  progressed, 
and  the  other  15  per  cent  30  days  after  its 
completion,  the  total  of  which  should  not  ex- 
ceed $2,900,  and  provided:  "The  balance  of 
the  above  named  price  ($1,083)  Is  to  be  paid 
at  the  end  of  the  present  heating  season  and 
the  demonstration  of  the  above  guaranties." 
The  contract  contained  certain  guaranties  by 
appellee  as  to  completeness  and  efficiency  of 
its  system.  It  also  contained  the  following 
provision:  "We  [appellee]  will  make  good 
any  defect  In  workmanship,  materials  or  ef- 
fectiveness that  may  be  apparent  within  one 
year  from  the  completion  of  the  apparatus, 
without  cost  to  you."  Appellee,  shortly  after 
the  execution  of  this  contract  proceeded  to 
change  the  heating  system  then  in  place  in 
these  buildings,  and  known  as  the  "Gravity 
System"  to  the  "Webster  System."  Appellee 
stopped  work  on  the  plant  In  May,  1808,  as 
after  that  date  there  was  no  heat  to  test  the 
work  as  it  progressed,  but  again  resumed 
work  In  October  of  the  same  year  as  the 
date  of  the  contract  and  while  still  working 
on  the  plant,  about  December  13th,  was  stop- 
ped by  the  Lehmann  estate,  now  represented 
by  appellants. 

Appellants  claim  that  the  heating  system 
was  all  installed  before  the  work  was  dis- 
continued In  May,  1898,  but  was  not  in  per- 
fect working  order,  as  contemplated  by  the 
contract,  and  that  when  the  heating  season 
opened  In  the  fall  of  1898,  appellee  began  a 
series  of  tests,  and  resorted  to  various  ex- 
pedients to  make  the  system  furnish  the  nec- 
essary heat,  but  with  unsatisfactory  results, 
and  this  was  continued  up  until  the  12th  of 
December,  when  the  demands  of  the  tenants 
in  the  Lehmann  buildings  became  so  urgent 
that  on  December  13th  appellants  disconnect- 
ed appellee's  system.  Appellee,  however,  con- 
tends that  when  the  work  of  completing  the 
system  was  resumed  in  the  fall  of  1898,  an 
insufficient  and  Irregular  quantity  of  steam 
was  furnished  by  the  Lehmann  estate,  be- 
cause of  the  diverting  of  the  steam  to  sink- 
ing an  artesian  well  and  other  purposes,  and 
by  reason  thereof  appellee  was  not  able  to 
properly  complete  its  work,  and,  besides,  it 
was  subjected  to  various  other  annoying  im- 
pediments in  the  completion  of  its  work,  and 
finally  the  Lehmann  estate,  while  appellee 
was  still  working  on  the  system,  and  when 
it  was  almost  completed,  without  Justification 
or  excuse,  ripped  out  the  whole  plant  and 
confiscated,  a  portion  of  Its  property.    On 


July  18,  1899,  the  suit  of  appellants  against 
the  appellee  was  instituted  for  the  collection 
of  the  amounts  theretofore  paid  on  the  above 
contract  and  it  was  claimed  appellee  had  not 
kept  good  its  provisions.  On  August  8,  1899, 
the  appellee  brought  suit  in  assumpsit  against 
appellants  on  the  aforesaid  heating  contract 
for  the  balance  claimed  to  be  due  under  the 
same.  As  the  rights  of  each  of  the  parties 
arose  out  of  the  same  transaction,  and  being 
■between  the  same  parties,  the  two  cases 
were,  by  stipulation,  consolidated  by  the  court, 
and  tried  as  one  case;  the  trial  resulting  in 
aVerdict  and  Judgment  in  favor  of  appellee 
for  $1,604.18,  the  remaining  portion  of  the 
contract  price.  From  this  judgment  an  ap- 
peal was  prosecuted  by  appellants  to  the  Ap- 
pellate Court  for  the  First  District,  which 
court  affirmed  the  Judgment  of  the  trial  court. 

The  errors  of  the  Appellate  Court  in  affirm- 
ing the  Judgment  of  the  trial  court,  as  al- 
leged and  stated  by  appellants,  are  as  fol- 
lows: (1)  The  circuit  and  appellate  courts 
erred  In  holding  that  appellee  had  one  year' 
for  completing  the  contract  and  making  the 
heating  system  Installed  under  the  contract 
comply  with  its  terms;  (2)  the  circuit  and 
appellate  courts  erred  In  holding  that  the 
disconnecting  of  the  heating  system  by  ap- 
pellants on  December  13,  1898,  more  than  six 
months  after  its  erection  and  installation, 
was  a  violation  of  appellee's  right  to  com- 
plete the  contract  and  prevented  a  compli- 
ance with  the  warranty,  and  therefore  gave 
it  a  right  of  action  to  recover  the  unpaid  por- 
tion of  the  contract  price. 

Appellants  have  assigned  numerous  spe- 
cific errors,  and  discuss  in  their  argument 
various  objections;  but  as  we  understand 
them,  they  relate  either  to  questions  of  fact, 
with  which  we  have  nothing  to  do,  or  to  the 
giving  and  modification  of  certain  instruc- 
tions. The  objections  as  to  the  instructions 
are  all  upon  the  theory  that  the  court  miscon- 
strued the  contract,  and  shaped  the  instruc- 
tions according  to  such  erroneous  construc- 
tion. The  misconstruction  contended  for,  as 
above  set  forth,  was  that  under  the  terms 
of  the  contract  between  the  parties,  the 
court  held  the  appellee  had  one  year  after 
the  making  of  the  contract  to  make  the  heat- 
ing system  contracted  for  complete,  and 
comply  with  the  terms  of  the  contract  and 
that  appellant's  disconnection  of  said  system 
while  appellee  was  still  working  upon  the 
same  and  endeavoring  to  bring  It  up  to  the 
required  standard,  and  before  the  expiration 
of  one  year  from  the  acceptance  of  the  con- 
tract was  a  violation  of  appellee's  right  to 
complete  said  contract. 

The  contract  is  devoid  of  any  express 
statement  when  the  system  should  be  in- 
stalled and  completed.  But  whatever  may 
be  said  as  to  the  uncertainty  in  this  partlcu- 
.  lar,  it  does  expressly  provide  that  appellee 
"will  make  good  any  defect  in  workmanship, 
materials  or  effectiveness  that  may  be  ap- 
parent within  one  year  from  the  completion 
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of  the  apparatus."  There  Is  no  question  but 
what  appellee  was  endeavoring  to  make  good 
the  effectiveness  of  the  system  of  heating 
contracted  for,  when  the  Lehmann  estate,  in 
less  than  one  year  from  the  date  of  the  ac- 
ceptance of  the  contract,  Interfered  and  pre- 
vented further  action  on  the  part  of  appel- 
lee. As  held  In  People  ez  rel.  v.  Holden,  82 
111.  83,  a  party  who  prevents  a  thing  being 
done  within  the  time  stipulated  will  not  be 
allowed  to  avail  of  the  nonperformance  he 
has  himself  occasioned,  and  thus  avoid  his 
agreement. 

Giving  to  the  contract  in  question  the  inter- 
pretation that  we  feel  compelled,  from  the 
language,  to  give  It,  we  perceive  no  material 
error  in  the  instructions  complained  of;  and, 
indeed,  it  is  only  upon  a  different  construc- 
tion of  the  contract  that  appellants  urge  their 
objections.  In  the  light  of  such  circumstan- 
ces, no  good  purpose  can  be  served  in  setting 
out  more  fully  the  instructions  complained 
of,  or  going  more  fully  into  this  discussion. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(209  111.  206) 

DAVIS  et  al.  v.  UPSON  et  a!. 
(Supreme  Court  of  Illinois.     April  20,  1904.) 

WILLS — SUIT  IN  CHANCERY  TO  CONTEST  VALID- 
ITY—JURISDICTION  OF  PROBATE  COURT — VER- 
DICT OF  JURY— SETTING  ASIDE— AUTHORITY 
OP  CHANCELLOR — EXECUTION  OF  WILLS — 
WHAT  LAW  GOVERNS. 

1.  In  a  proceeding  to  contest  the  validity  of  a 
will  by  a  bill  in  chancery  under  the  statute  of 
wills  (3  Starr  &  C.  Ann.  St.  1896,  p.  4035,  c. 
148,  par.  7)  authorizing  a  bill  to  contest  the 
.validity  of  a  will  admitted  to  probate,  and  pro- 
viding that,  if  such  a  bill  is  filed,  an  issue  at  law 
shall  be  made  up  whether  the  writing  produced 
be  the  will  of  the  testator,  the  question  of  the 
jurisdiction  of  the  probate  court  to  admit  the 
will  to  probate  does  not  arise. 

2.  The  property  of  a  decedent  at  the  time  of 
her  death  consisted  of  cash  on  deposit  in  New 
York  and  bonds  of  an  Illinois  corporation  and 
other  choses  in  action  which  were  simply  debts 
due  to  the  decedent.  The  bonds  and  a  portion 
of  the  choses  in  action  were  in  the  hands  of  de- 
cedent's agent  in  Illinois,  who  held  them  as 
agent.  The  decedent,  at  the  time  of  her  death, 
and  for  a  long  time  prior  thereto,  was  a  resident 
of  New  York.  Held,  that  the  validity  of  de- 
cedent's will,  so  far  as  it  depended  on  the  proper 
execution  thereof,  must  be  determined  by  the 
law  of  New  York. 

3.  In  a  bill  in  chancery  to  contest  the  valid- 
ity of  a  will  on  the  ground  that  it  was  not  exe- 
cuted according  to  the  laws  of  New  York,  the 
state  of  the  domicile  of  the  decedent,  and  on  the 
grounds  of  undue  influence  and  testamentary  in- 
capacity, the  jury  returned  a  general  verdict 
that  the  writing  produced  was  not  decedent's 
will,  and  special  findings  to  the  effect  that  the 
will  was  not  executed  according  to  the  laws  of 
New  York,  that  there  was  no  undue  influence, 
and  that  decedent  had  testamentary  capacity. 
Held,  that  what  really  occurred  at  the  execution 
of  the  will  was  a  question  for  the  jury,  and  its 
verdict  was  obligatory  on  the  court,  and  though, 
if  it  regarded  the  verdict  palpably  against  the 
weight  of  the  evidence,  it  could  set  the  verdict 
aside,  and  grant  a  new  trial,  it  could  not  vacate 
the  verdict  and  enter  a  decree  based  on  his  con- 
clusions that  the  will  was  duly  executed. 


4.  Where  the  bill  in  a  suit  to  contest  the  va- 
lidity of  a  will  on  the  ground  that  it  was  not 
executed  according  to  the  law  of  the  domicile 
of  the  testator  recited  the  statutes  of  the  state 
of  the  testator's  domicile  relative  to  the  execu- 
tion of  wills,  and  alleged  with  detail  of  facts 
that  the  will  was  not  signed  or  acknowledged 
and  attested  by  witnesses  as  required  by  such 
laws,  the  pleadings  did  not  entitle  the  propo- 
nents of  the  will  to  a  judgment  notwithstanding 
the  verdict  of  the  jury  finding  that  the  will  was 
not  duly  executed. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Bill  by  Lydia  F.  Upson  against  Lewis  H. 
Davis,  executor  of  the  will  of  Cynthia  M. 
Cameron,  deceased,  and  others,  to  contest  the 
validity  of  the  will  of  the  deceased.  From 
a  judgment  of  the  Appellate  Court  (110  111. 
App.  375)  reversing  the  decree  of  the  Supe- 
rior Court  sustaining  the  will  and  directing 
that  a  decree  be  entered  vacating  the  pro- 
bate of  the  will,  the  executor  appeals.  Re- 
versed. 

D.  J.  &  D.  J.  Schuyler,  Jr.  (D.  J.  Schuyler, 
of  counsel),  for  appellant  Alden,  Latham  & 
Young  and  James  C.  Rogers,  for  appellees. 

BOGGS,  J.  This  was  a  bill  in  chancery 
filed  by  the  appellees  in  the  superior  court 
of  Cook  county  to  contest  the  validity  of 
the  will  of  Cynthia  M.  Cameron,  deceased, 
and  of  the  codicil  thereto.  The  bill  alleged 
that  said  Cynthia  M.  Cameron,  at  the  time 
of  the  execution  of  the  alleged  will  and  cod- 
icil, was  a  resident  of  the  state  of  New  York, 
and  it  recited  the  statutes  of  the  state  of 
New  York  in  reference  to  the  execution  and 
attestation  of  wills,  and  averred  that  the  al- 
leged will  and  codicil  were  not  executed  and 
attested  In  compliance  with  such  statutes  of 
the  state  of  New  YoYk.  The  bill  further 
alleged  the  execution  of  the  will  bad  been 
induced  by  fraudulent  arts  and  devices  and 
undue  influence  exercised  by  the  appellants, 
and  also  that  the  said  Cynthia  M.  Cameron 
was  not  of  sound  mind  and  memory  at  the 
time  of  the  making  of  the  alleged  will  and 
codicil.  The  answer  admitted  the  testatrix 
was  a  resident  of  the  state  of  New  York  at 
the  time  of  her  death,  and  had  been  for  a 
long  time  prior  thereto;  that  prior  to  the 
execution  of  the  will,  to  wit  on  the  2d  day 
of  March,  1893,  decedent  caused  to  be  placed 
In  the  hands  of  the  appellant  Lewis  H.  Da- 
vis, a  resident  of  the  city  of  Chicago,  In  the 
state  of  Illinois,  a  large  part  of  her  estate. 
consisting  of  notes,  notes  secured  by  mort- 
gage, and  moneys,  to  be  held  and  invested 
by  said  Davis  for  her  use  and  benefit,  and 
to  pay  the  decedent  as  much  of  the  income 
thereof  as  she  might  from  time  to  time  re- 
quire; that  said  Davis  was,  by  the  direc- 
tion of  the  testatrix,  named  as  executor  and 
trustee  in  the  will;  that  the  testatrix  sent 
the  will  and  the  codicil  to  said  Davis  in  Chi- 
cago, with  directions  to  said  Davis  to  retain 
possession  of  her  property  and  Invest  and 
keep  the  same  invested,  and  pay  to  the  de- 
cedent the  income  thereof  as  might  be  from 
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time  to  time  requested  by  her;  that  said 
Davis  retained  possession  of  said  will  and 
codicil  and  personal  property,  securities,  etc., 
and  after  the  death  of  the  decedent,  on  Feb- 
ruary 28,  1898,  filed  the  will  and  codicil  with 
the  clerk  of  the  probate  court  of  Cook  coun- 
ty for  probate,  In  accordance  with  the  pro- 
visions of  the  statutes  of  Illinois;  that  said 
will  and  codicil  were  admitted  to  probate 
on  May  4,  1898;  that  no  objections  were 
made  to  the  probate  thereof,  or  appeal  tak- 
en from  the  order  of  court-  admitting  the 
same  to  probate,  and  that  letters  testamen- 
tary issued  to  said  Davis,  and  he  subsequent- 
ly qualified,  and  thereafter  filed  an  invento- 
ry, which  was  approved;  that  the  property 
and  estate  of  the  decedent  at  the  time  the 
will  was  probated  and  at  the  date  of  the 
filing  of  the  inventory  were  in  the  posses- 
sion of  said  Davis;  that  decedent  was  not 
the  owner  of  any  real  estate  in  the  state  of 
Illinois,  but  was  the  owner  of  personal  prop- 
erty as  Inventoried  by  said  Davis.  The  an- 
swer denied  that  the  testatrix  had  been  in- 
duced by  any  undue  influence  to  execute  the 
will  or  the  codicil,  or  that  she  was  lacking 
in  mental  power  to  execute  the  same,  and 
averred  that  the  will  and  the  codicil  had 
been  executed  and  attested  in  the  form  and 
manner  required  by  the  statutes  of  the  state 
of  New  York. 

The  case  was  beard  before  the  court  and 
a  jury.    The  court  submitted  to  the  jury  the 
following  special  interrogatories  or  findings 
to  be  answered  by  the  jury:  "First  Was  the 
said  Cynthia  M.   Cameron,  at  the  time  of 
the  execution  and  attestation  of  the  writing 
purporting  to  be  the  last  will  and  testament, 
with  the  codicil  thereto,  of  said  Cynthia  M. 
Cameron,  dated  February  13,   1895,  unduly 
Influenced  to  make  said  writing  of  February 
13,   1895;    and,   if  so,   by   whom?     Second. 
Was  the  said  Cynthia  M.  Cameron,  at  the 
time  of  the  execution  and  attestation  of  the 
writing  in  evidence  purporting  to  be  the  last 
will  and  testament,  with  the  codicil  thereto, 
of  said  Cynthia  M.  Cameron,  on  February 
13,  1895,  of  sound  mind  and  memory?    Third. 
Was  the  document  purporting  to  be  the  cod- 
icil to  the  last  will  and  testament  of  Cynthia 
M.  Cameron,  deceased,  dated  February  13, 
1895,  executed  in  accordance  with  the  laws 
of  the  state  of  New  York?    Fourth.  Was  the 
document  purporting  to  be  the  last  will  and 
testament  of  Cynthia  M.  Cameron,  deceased, 
executed  in  accordance  with  the  laws  of  the 
state  of  New  York?"    The  court  also  submit- 
ted the  form  for  a  general  verdict  that  the 
writing  in  evidence  purporting  to  be  the  last 
will  of  the  said  decedent  was  or  was  not  her 
last,  will  and  testament,  according  as  the 
Jury  might  determine.    The  jury  returned  as 
tbelr  general  verdict  that  the  paper  writing 
was  not  the  last  will  and  testament  of  the 
decedent,  and  in  response  to  the  special  in- 
terrogatories replied  that  neither  the  will 
nor  the  codicil  was  executed  in  accordance 
with  the  laws  of  the  sttte  of  New  York,  and 


that  the  testatrix  was  of  sound  mind  and 
memory,  and  that  the  execution  of  the  will 
was  not  induced  by  undue  influence.  The 
appellant  executor  filed  his  motion  to  set 
aside  the  general  verdict  of  the  jury  and  for 
a  decree  declaring  the  instrument  of  writ- 
ing to  be  the  last  will  and  testament  of  the 
said  Cynthia  M.  Cameron,  notwithstanding 
the  verdict  of  the  jury.  The  chancellor 
granted  this  motion,  and  entered  a  decree 
accordingly,  declaring  the  written  instru- 
ment to  be  the  valid  last  will  and  testament 
and  codicil  of  said  Cynthia  M.  Cameron,  de- 
ceased, and  dismissing  the  bill  for  want  of 
equity  at  the  cost  of  the  contestants.  The 
contestants  prosecuted  an  appeal  to  the  Ap- 
pellate Court  for  the  First  District  The 
Appellate  Court  found  from  the  pleading  and 
the*  proof  that  said  Cynthia  M.  Cameron  was 
not  a  resident  of  the  state  of  Illinois,  and 
did  not  own  any  real  estate  in  the  state, 
and  on  these  facts  held  that  the  probate 
court  of  Cook  county,  111.,  was  wanting  in 
jurisdiction  to  grant  the  probate  of  the  will, 
and  for  that  reason  reversed  the  decree  of 
the  superior  court  and  remanded  the  cause, 
with  directions  to  the  superior  court  to  en- 
ter a  decree  setting  aside  and  vacating  the 
probate  of  said  will  and  codicil  by  the  pro- 
bate court  of  Cook  county,  and  all  its  pro- 
ceedings in  that  regard.  From  this  judg- 
ment of  the  Appellate  Court  this  appeal  has 
been  perfected  to  this  court 

We  think  the  Appellate  Court  erred  in 
holding  that  the  decree  should  be  reversed 
because  of  any  supposed  or  actual  want  of 
power  or  jurisdiction  in  the  probate  court  of 
Cook  county  to  admit  the  will  to  probate, 
and  also  erred  In  directing  that  a  decree  be 
entered  in  the  superior  court  setting  aside 
and  vacating  the  probate  of  the  will  and 
codicil  in  said  probate  court  and  all  of  the 
proceedings  of  said  probate  court  in  respect 
of  the  said  will  and  codicil.  It  is  correct 
that  the  decree  of  a  court  may  be  attacked 
collaterally  when  it  appears  from  the  face 
of  the  record  jurisdiction  to  entertain  and  de- 
cide the  cause  was  wanting.  But  the  ques- 
tion whether  the  probate  of  the  will  was 
valid  and  effectual  did  not  arise  in  the  cause. 
The  proceeding  was  a  bill  in  chancery,  filed 
under  section  7  of  the  statute  of  wills  (3 
Starr  &  C.  Ann.  St  1896,  p.  4035,  c.  148,  par. 
7)  to  contest  the  validity  of  the  will.  This 
section  authorizes  a  court  of  equity  to  enter- 
tain a  bill  to  contest  the  validity  of  a  will, 
and  the  statute  provides  that  if  such  a  bill 
is  filed,  "an  issue  at  law  shall  be  made  up 
whether  the  writing  produced  be  the  will  of 
the  testator  or  testatrix. or  not  which  shall 
be  tried  by  a  jury  in  the  circuit  court  of  the 
county  wherein  such  will,  testament  or  cod- 
icil shall  have  been  proven  and  recorded  as 
aforesaid,  according  to  the  practice  of  courts 
of  chancery  in  similar  cases."  The  proceed- 
ing is  statutory,  the  object  being  to  give  the 
contestant  of  a  will  an  opportunity  to  thor- 
oughly Investigate  all  the  circumstances  re- 
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latlng  to  the  execution  of  the  will,  the  ca- 
pacity of  the  maker  thereof  to  execute  the 
instrument,  and  other  facts  affecting  the  va- 
lidity of  the  will.  The  statute  definitely  and 
distinctly  states  the  Issue  to  be  heard  and 
determined  In  the  proceeding  is  whether  the 
writing  produced  be  the  will  of  the  decedent 
No  Issue  relating  to  the  validity  of  the  order 
admitting  the  will  to  probate  Is  provided  for 
by  the  enactment. 

It  is  not  within  the  general  jurisdiction  of 
courts  of  equity  (in  the  absence  of  enabling 
statutes)  to  entertain  bills  to  set  aside  the 
probate  of  wills  on  the  ground  the  probate 
court  was  lacking  in  jurisdiction.  Luther  v. 
Luther,  122  111.  558,  13  N.  E.  166;  23  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  136-138.  If  the 
probate  court  was  lacking  in  jurisdiction  of 
the  subject-matter,  as  found  by  the  Appel- 
late Court,  the  judgment  admitting  it  to  pro- 
bate could  be  vacated  by  motion  entered 
either  at  the  term  at  which  the  judgment 
was  made  or  at  any  subsequent  term.  If 
jurisdiction  was  lacking,  the  proceedings  re- 
sulting in  the  admission  of  tbe  will  and 
codicil  to  probate  is  void,  and  may  be  set 
aside  at  any  time  by  motion  in  that  court 
Wright  v.  Simpson,  200  111.  56,  65  N.  E.  628. 
No  contrary  doctrine  is  announced  in  Chi- 
cago Title  &  Trust  Co.  v.  Brown,  183  111.  42, 
55  N.  E.  632,  47  L.  R.  A.  798.  That  was  a 
petition  filed  in  the  probate  court  to  revoke 
the  probate  of  a  will  on  the  ground  the  court 
had  erroneously  held  one  of  the  attesting 
witnesses  to  be  a  competent  or  credible  wit- 
ness. This  alleged  error  did  not  touch  the 
jurisdiction  of  the  probate  court,  but  only 
the  correctness  of  the  decision  rendered  by 
the  court  In  that  case  an  expression  is 
found  from  which  the  implication  might  arise 
that  in  a  bill  In  chancery  filed  under  the  stat- 
ute to  contest  the  validity  of  the  will  the 
probate  of  the  will  might  be  contested  and 
vacated.  It  was  there  said:  "Appellees 
might  have  set  aside  the  probate  by  an  ap- 
peal to  the  circuit  court,  as  provided  by.  stat- 
ute, or  by  bill  in  chancery  brought  within 
the  time  provided  in  the  statute."  In  the 
case  then  before  the  court  it  was  sought  by 
motion  in  the  probate  court,  to  vacate  the 
order  admitting  the  will  to  probate  on  the 
ground  one  of  the  attesting  witnesses  to  the 
will  was  not  a  credible  or  competent  witness. 
That  objection  affected  the  validity  of  the 
will,  and  the  expression,  if  confined,  as  it 
should  be,  to  the  case  in  hand,  is  correct 
and  not  inconsistent  with  what  has  been 
said  herein.  It  may  be  in  some  instances 
the  remedy  provided  by  section  7  of  the 
chapter  on  wills  bas  been  referred  to  in  the 
opinions  of  this  court  as  a  proceeding  to  set 
aside  the  probate  of  a  will,  but  such  expres- 
sions are  but  inaccuracies.  The  effect  of  a 
decree  under  such  a  bill  holding  that  a  will 
is  Invalid  operates  practically  to  set  aside, 
or  rather  to  render  nugatory,  the  probate  of 
the  will,  for  the  reason  the  will  being  in- 
valid, the  probate  thereof  becomes  Inopera- 


tive. The  Issue  in  such  cases  is  whether  the 
will  is  valid,  and  whether  the  will  was  pre- 
sented to  the  proper  probate  court  for  pro- 
bate is  not  Involved.  The  order  of  the  court 
admitting  the  will  to  probate  Is  not  even 
competent  to  be  produced  In  evidence.  Craig 
v.  Southard,  148  111.  37,  35  N.  E.  361.  No 
question  could  arise  In  respect  of  the  juris- 
diction of  the  probate  court  to  enter  an  order 
admitting  the  will  to  probate. 

The  property  of  the  decedent  at  the  time 
of  her  death  consisted  of  cash  on  deposit 
in  New  York  and  bonds  of  the  Chicago  City 
Railway  Company,  an  Illinois  corporation, 
and  other  choses  in  action,  which,  in  law, 
were  simply  debts  due  to  the  decedent  The 
railroad  bonds  and  a  portion  of  the  notes 
and  choses  in  action  were  in  the  hands  of  the 
appellant,  Davis,  in  Chicago,  who  held  them 
as  tbe  agent  of  the  decedent  The  decedent 
at  the  time  of  her  death,  had  her  domicile 
in  the  state  of  New  York.  The  rule  we  think 
to  be  uniform  that  wben  personal  or  mov- 
able property  only  Is  the  subject  of  the  be- 
quests in  a  will,  tbe  validity  of  a  will,  so 
far  as  it  depends  on  the  proper  execution 
thereof,  is  to  be  determined  by  the  law  of 
the  domicile  of  the  decedent  without  regard 
to  the  law  of  the  place  where  such  personal 
property  may  be  found.  The  forms  and 
solemnities  necessary  to  a  valid  execution  of 
the  will  and  codicil  of  the  decedent  were 
such  as  were  required  by  the  law  of  the  de- 
cedent's domicile,  the  state  of  New  York.  22 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1364. 
The  laws  of  that  state  were  proven,  and 
much  testimony  was  produced  bearing  on  the 
question  whether  tbe  requirements  of  that 
law  had  been  complied  with  in  the  matter 
of  the  attestation  of  the  will  by  the  decedent 
and  the  witnesses  thereto.  The  jury  con- 
sidered the  testimony  on  these  points,  and 
In  answer  to  special  interrogatories  decided 
that  neither  the  will  nor  the  codicil  thereto 
had  been  executed  in  accordance  with  the 
laws  pf  the  state  of  New  York.  The  gen- 
eral verdict  that  the  writing  produced  was 
not  the  will  of  the  decedent  was  consistent 
with  these  findings,  and  inconsistent  with 
the  other  special  findings  of  the  Jury  to  the 
effect  that  the  decedent  was  of  sound  mind 
and  memory,  and  under  no  constraint  The 
chancellor  possessed  rightful  power  to  set 
aside  the  general  verdict  and  grant  a  new 
trial,  but  was  wanting  in  power  to  vacate 
the  verdict  and  enter  a  decree  based  on  his 
own  conclusions  as  to  the  validity  of  the 
will.  It  was  indispensable  to  the  validity 
of  the  will  that  It  should  appear  It  had  been 
executed  and  attested  in  compliance  with  the 
laws  of  the  state  of  New  York.  The  issue 
of  compliance  or  noncompliance  was  submit- 
ted to  the  jury  for  decision.  Whether  the 
will,  on  its  face,  appeared  to  have  been  at- 
tested In  compliance  with  the  formalities 
required  by  the  law  of  the  state  of  New 
York  was  a  question  of  law,  but  what  really 
occurred  at  the  time  of  the  execution  and 
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attestation  of  the  will  was  a  matter  of  fact 
to  be  determined  by  the  jury  from  the  tes- 
timony produced  before  them,  and  whether 
what  In  fact  occurred  constituted  a  compli- 
ance with  the  laws  of  the  state  of  New  York 
was  a  question  of  fact  for  the  jury,  under 
proper  instruction  from  the  court  as  to  the 
law.  Masonic  Orphans'  Home  v.  Gracy,  190 
111.  95,  60  N.  E  194.  The  verdict  of  the  jury 
on  that  Issue  was  not  advisory,  merely,  to 
the  chancellor,  but  was  obligatory  on  the 
court,  In  like  manner  as  is  a  verdict  in  an 
action  at  law.  Rutherford  v.  Morris,  77  111. 
397;  Long  y.  Long,  107  HI.  210;  BIggerstaff 
v.  BIggerstaff,  180  111.  407,  64  N.  E.  333.  If 
the  chancellor  regarded  the  verdict  as  palp- 
ably against  the  weight  of  the  evidence,  it 
was  his  province  and  his  duty  to  set  the 
verdict  aside,  but  he  should  in  that  event 
have  granted  a  new  trial.  It  was  error  to 
decree  that  the  bill  should  be  dismissed  for 
want  of  equity.  The  bill  recited  the  statutes 
of  the  state  of  New  fork  relative  to  the  ex- 
ecution and  attestation  of  wills  and  codicils, 
and  averred,  with  detail  of  fact,  that  the 
will  was  not  signed  or  acknowledged  by  the 
deceased  as  required  by  the  law  of  that  state, 
and  that  the  witnesses  did  not  attest  or  wit- 
ness the  will  as  required  by  such  laws.  The 
pleadings  did  not  entitle  the  proponents  of 
the  will  to  a  judgment  non  obstante  veredic- 
to, and  the  decree  cannot  he  supported  on 
the  theory  the  court  was  authorized  to  render 
the  same  notwithstanding  the  verdict  of  the 
jury.  Ambler  v.  Whipple,  139  111.  311,  28 
N.  B.  841,  32  Am.  St  Rep.  202;  11  Ency. 
of  PI.  &  Pr.  914. 

The  judgment  of  the  Appellate  Court  and 
the  decree  of  the  superior  court  are  each 
reversed,  and  the  cause  Is  remanded  to  the 
superior  court  for  such  other  and  further 
proceedings  as  to  law  and  justice  shall  ap- 
pertain. 

Reversed  and  remanded. 


(209  111.  56) 

STONE  et  al.  v.  SALISBURY  et  al. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

BBS    JUDICATA— BWrOPPEL—JUBISDICTION    OF 
COUKT— SUBMISSION  TO  JUBT. 

1.  A  decree  of  partition  of  the  property  of  a 
decedent,  naming  a  certain  person  as  his  child 
and  heir,  is  not  conclusive  on  the  heirs  of  his 
-widow  in  a  subsequent  controversy,  in  which 
the  property  assigned  to  the  person  so  named  is 
not  involved,  as  to  the  parentage  of  such  per- 
son, where  that  question  was  not  put  in  issue 
in  the  partition  suit. 

2.  Deeds  by  a  widow,  of  the  property  of  her 
deceased  husband,  to  one  named  as  his  child 
and  heir,  do  not  estop  the  widow  or  her  heirs 
from  denying  that  the  grantee  in  the  deeds  was 
J»er  child  and  heir,  where  the  property  granted 
i  n  the  deeds  was  not  involved. 

a  Under  Hurd's  Rev.  St.  1901,  c.  22,  §  40, 
providing  thnt  in  any  cause  in  equity  the  court 
xiiay  direct  an  issue  to  be  tried  by  a  jury,  it  was 
proper,  in  a  suit  to  set  aside  a  will,  to  submit 
to  the  jury  the  question  whether  the  complain- 
ant was  the  heir  at  law  of  the  testatrix,  to  deter- 
mine whether  the  court  had  jurisdiction;  the 
verdict  being  advisory  only. 


Appeal  from  Circuit  Court,  Cook  County; 
R.  S.  Tuthill,  Judge. 

Suit  by  Mary  Snell  Stone  and  another 
against  Frank  L.  Salisbury,  executor,  and 
others.  From  a  decree  In  favor  of  defend- 
ants, plaintiffs  appeal.    Affirmed. 

i  Benjamin  F.  Rlcholson,  Samuel  Rlcholson, 
!  and  Alexander  M.  Savage,  for  appellants. 
j  A.  S.  Trude,  George  A.  Trade,  and  M.  Marso 
;  (John  Mayo  Palmer,  of  counsel),  for  appel- 

i  lees. 

I 

|      RICKS,  J.    On  April  16,  1900,  the  appel- 
;  lants,  Mary  Snell  Stone  and  Albert  J.  Stone, 
I  her  husband,  filed  a  bill  In  the  circuit  court 
>  of  Cook  county  to  set  aside  the  will  of  Hen- 
I  rletta  Snell,  deceased.    The  bill  alleges  that 
i  appellant  Mary  Snell  Stone  is  a  daughter 
|  and  heir  at  law  of  Henrietta  Snell,  and,  after 
■  designating  the  other  heirs  at  law  and  set- 
)  ting  out  the  will,  and  alleging  that  the  same 
I  was  duly  exhibited  In  the  probate  court,  and 
j  letters  thereon  Issued  to  the  executrix  and 
i  trustees  under  the  will,  and  the  trust  accept- 
i  ed  by  them,  charges  that  the  attesting  wit- 
j  nesses  did  not  sign  the  said  will  at  the  re- 
|  quest  of  the  testatrix,  or  in  her  presence,  or 
!  In  the  presence  of  each  other;   that  the  tes- 
|  tatrix  did  not  sign  said  will  in  the  presence 
|  of  said  attesting  witnesses,  and  did  not  know 
the  nature  of  the  instrument  she  signed  at 
the  time  of  executing  the  same;  and  that  at 
said  time  the  testatrix  was  not  of  sound  and 
disposing  mind  and  memory.    The  bill  fur- 
ther alleges  that  Albert  J.  Snell,  a  son  of  the 
testatrix,  and  one  of  the  legatees  and  devi- 
sees under  the  will,  and  Frank  L.  Salisbury, 
his  attorney,  who  Is  appointed  executor  of 
said  will,  and  who  drafted  the  same,  used 
and  exereised  many  undue  arts  and  fraudu- 
lent practices,  and  resorted  to  falsehood  and 
misrepresentation,  to  Induce  the  testatrix  to 
sign  said  Instrument;  that  the  testatrix  never 
read  said  will  or  knew  its  contents,  and  at 
the  time  of  the  execution  thereof  was  under 
the  improper  restraint  and  undue  Influence 
of  said  Albert  J.  Snell  and  Frank  L.  Salis- 
bury, and  was  a  victim  of  fraud  and  compul- 
sion, and  that  said  will  is  not  the  will  of  the 
testatrix;   that,  subsequently  to  the  signing 
of  said  will,  many  erasures  and  interlinea- 
tions were  made  therein;    that,  after  said 
erasures  and  Interlineations  were  made,  the 
said  will  was  not  signed  by  anybody.    The 
prayer  of  said  bill  Is  that  said  instrument  in 
writing,  and  the  probate  thereof,  may  be  set 
aside  and  declared  null  and  void,  and  not  the 
last  will   and  testament  of  said   Henrietta 
Snell;  that  the  said  estate  of  the  said  Hen- 
rietta Snell  be  distributed  among  her  heirs  at 
law   (naming  them,,  and  naming  appellant 
Mary  Snell  Stone  as  one  of  them).    Appel- 
lees, Albert  W.  Adcock,  Homer  M.  Thomas, 
and  Frank  L.  Salisbury,  executors  and  trus- 
tees under  the  will,  filed  their  answer,  in 
which  they  deny  that  Mary  Snell  Stone  Is  the' 
daughter  of  Henrietta  Snell,  and  deny  that  she 
is  interested  in  the  estate  of  said  Henrietta 
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Snell,  or  Interested  in  the  question  of  wheth- 
er the  writing  produced  and  admitted  to  pro- 
bate la  or  is  not  the  last  will  and  testament 
of  said  Henrietta  Snell;  deny  that  any  un- 
due Influence  had  been  exercised  by  Frank  L. 
Salisbury  and  Albert  Jerome  Snell,  and  deny 
all  other  charges  of  fraud  and  misrepresenta- 
tion alleged  in  the  bill;  deny  that  erasures 
were  made  after  the  will  was  executed,  and 
that  the  testatrix  was  of  unsound  mind;  and 
deny  that  the  appellant  Mary  Snell  Stone  is 
an  heir  at  law  and  a  legal  representative  and 
daughter  of  the  said  Henrietta  Snell.  The 
other  defendants  answered!  denying  the  char- 
ges of  fraud  and  imposition,  and  denying 
that  the  will  in  question  was  not  the  true  last 
will  of  the  testatrix,  but  neither  confessing 
nor  denying  the  allegation  of  the  bill  that 
appellant  Mary  Snell  Stone  is  a  daughter  and 
heir  at  law  of  the  testatrix,  but  calling  for 
strict  proof  in  that  regard.  To  these  an- 
swers, replications  were  filed,  and  the  cause 
was  submitted  to  trial  before  a  Jury.  The 
court,  of  his  own  motion,  formulated  and 
presented  to  the  Jury  two  issues  to  be  passed 
upon  by  them.  The  first  issue  submitted  was, 
"Is  Mary  Snell  Stone  the  daughter  of  Henri- 
etta Snell?"  The  second  was,  "Is  the  writ- 
ing produced  In  evidence,  purporting  to  be 
the  last  will  and  testament  of  Henrietta 
Snell,  deceased,  the  true  last  will  and  testa- 
ment of  said  Henrietta  Snell,  deceased?" 
When  the  case  was  submitted  to  the  jury  for 
consideration,  and  at  the  request  of  the  ap- 
pellant Mary  Snell  Stone,  four  special  Inter- 
rogatories were  also  submitted  to  the  jury, 
which,  with  the  answers  thereto  as  found  by 
the  Jury,-  were  as  follows:  "(1)  Is  complain- 
ant Mary  Snell  Stone  the  daughter  of  Hen- 
rietta Snell,  deceased?  No.  (2)  Was  there 
any  undue  Influence  exercised  by  Albert  J. 
Snell  .over  Henrietta  Snell,  connected  with 
or  operating  upon  and  influencing  her  at  the 
time  of  the  alleged  execution  of  the  will  in 
question?  No.  (3)  Was  there  any  undue  in- 
fluence exercised  by  Frank  L.  Salisbury  over 
Henrietta  Snell,  connected  with  or  operating 
upon  and  influencing  her  at  the  time  of  the 
alleged  execution  of  the  will  in  question? 
No.  (4)  Was  the  said  Henrietta  Snell,  at  the 
time  of  the  execution  and  attestation  of  said 
writing  read  in  evidence,  purporting  to  be  the 
last  will  and  testament  of  said  Henrietta 
Snell,  capable  of  intelligently  comprehending 
the  extent  of  her  property,  the  disposition 
she  was  making  of  her  property  thereby,  the 
nature  of  the  claims  of  others  upon  her,  and 
the  effect  of  the  provisions  of  said  alleged 
will?  Yes."  With  these  special  findings  the 
Jury  returned  their  general  verdict,  finding 
that  Mary  Snell  Stone  was  not  the  daughter 
of  Henrietta  Snell,  deceased,  and  that  the 
writing  produced  in  evidence,  purporting  to 
be  the  last  will  and  testament  of  Henrietta 
Snell,  was  her  last  will  and  testament.  Mo- 
tion for  a  new  trial  was  overruled,  and  a  de- 
cree dismissing  the  bill  was  entered,  and  this 
appeal  prosecuted. 


The  record  Is  voluminous,  containing  about 
2,000  typewritten  pages,  and  it  will  be  Im- 
possible, within  the  limits  of  this  opinion,  to 
go  into  an  extended  review  of  all  the  evi- 
dence upon  all  the  questions  presented.  Nor 
do  we  think  such  course  necessary  to  a  prop- 
er disposition  of  the  case.  In  the  view  we 
entertain  of  it,  the  controlling  questions  lie 
within  comparatively  narrow  limits. 

The  testatrix  was  the  widow  of  the  late 
Amos  J.  Snell,  who  came  to  a  violent  death 
February  9,  1888,  and  from  him  the  testatrix 
derived  the  large  estate  here  in  controversy. 
The  testatrix  and  Amos  J.  Snell  were  mar- 
ried in  1846,  and  the  undisputed  evidence  is 
that  the  only  child  that  was  born  of  both 
their  bodies  between  the  time  of  their  mar- 
riage and  1857  was  a  male  child,  who  was 
born  within  a  year  or  so  after  the  mar- 
riage, and  who  lived  but  about  three  weeks. 
In  1867  a  son,-  Albert  Jerome,  was  born. 
In  18(13  a  daughter,  Grace  Henrietta,  and  in 
1867  another  daughter,  Alice  Eva,  were  born. 
These  were  the  only  children  born  as  the 
issue  of  the  bodies  of  Amos  J.  Snell  and  Hen- 
rietta Snell,  the  testatrix.  On  the  part  of 
the  proponents  a  large  number  of  witnesses 
testified  relative  to  the  history  and  supposed 
parentage  of  the  appellant  Mary  Snell  Stone, 
and  no  witness  was  called  to  contradict  or 
controvert  what  these  witnesses  testified  to 
upon  that  subject.  Their  testimony  shows 
that  Amos  J.  Snell  and  the  testatrix  settled 
In  Jefferson  Park,  near  the  city  of  Chicago, 
in  the  year  1851;  that  in  the  year  1853  Pat- 
rick Hughes  and  his  wife,  Anne  Hughes, 
came  from  Rome,  N.  Y.,  to  Jefferson  Park, 
and  built  a  little  house  upon  the  land  of  Amos 
Snell,  where  they  resided.  The  party  who 
met  them  at  the  train  upon  their  arrival,  and 
who  was  in  the  employ  of  Amos  J.  Snell, 
was  a  witness,  and  testified  that  at  the  time 
of  their  arrival  they  had  with  them  two  lit- 
tle girls,  which  they  represented  to  be,  and 
who  were  understood  to  be,  and  were  ac- 
cepted by  all  who  knew  them  to  be,  their 
children.  These  girls  were  named  Mary  and 
Kosa.  After  Patrick  and  Anne  Hughes,  with 
these  children,  had  resided  at  Jefferson  Park 
two  or  three  years,  Anne  Hughes,  the  wife 
of  Patrick  Hughes,  and  the  supposed  mother 
of  these  children,  died.  They  were  In  poor 
circumstances  and  Patrick  Hughes  was  ad- 
vanced in  years.  A  Mrs.  Burns,  a  sister  of 
Anne  Hughes,  also  lived  at  Jefferson  Park 
at  the  same  time,  and  was  a  witness  in  this 
case  upon  this  question.  After  the  death  of 
Anne  Hughes,  these  two  little  girls  were 
taken  by  Mrs.  Burns,  their  aunt,  and  kept  for 
a  time,  when,  by  some  arrangement  between 
the  father,  Patrick  Hughes,  and  Amos  J. 
Snell,  they  were  both  taken  to  his  (Snell's) 
house.  The  time  they  were  taken  to  the 
bouse  of  Amos  J.  Snell  is  not  definitely  fixed, 
and  the  witnesses  (and  there  were  a  number 
of  them)  state  that  the  child  Mary  was  at 
that  time  from  five  to  seven  years  old.  After 
both  these  girls  had  remained  at  the  house 
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of  Amos  J.  Snell  for  a  time,  the  child  Rosa 
was  taken  by  Brockman  Hopkins,  who  resid- 
ed at  or  near  Jefferson  Park,  and  from  that 
time  the  appellant  Mary  Snell  Stone  resided 
in  and  as  a  part  of  the  family  of  Amos  J. 
Snell,  and  took  the  name  of  Mary  Snell,  and 
by  that  name  she  was  married  from  the  home 
of  Amos  J.  Snell;  the  marriage  invitation 
designating  her  as  the  daughter  of  Amos  J. 
Snell  and  Henrietta  Snell.  Mrs.  Burns,  the 
aunt  of  appellant  Mrs.  Stone,  was  not  In  New 
York  at  the  time  of  the  birth  of  the  latter, 
but  was  here  In  Illinois,  and  no  witness  did 
or  could  testify  to  actual  knowledge  of  the 
parentage  of  appellant  Mrs.  Stone;  but  the 
story  of  her  being  brought  from  Borne,  N. 
Y.,  to  Jefferson  Park  in  1852  or  1853  by 
Patrick  and  Anne. Hughes,  and  being  known 
as  their  child,  and  of  her  having  lived  with 
them  until  the  death' of  Anne  Hughes,  and 
with  Mrs.  Burns  after  Anne  Hughes'  death, 
is  not  disputed  or  questioned  by  anybody. 
It  is  also  shown  that,  after  Mary  Hughes 
was  taken  to  the  home  of  Amos  J.  Snell,  the 
latter  visited  Judge  Rucker,  the  then  county 
judge,  as  we  understand  from  the  record, 
with  a  view  of  having  papers  drawn  for  the 
adoption  of  appellant  Mrs.  Stone;  but,  upon 
arriving  at  the  office  of  the  Judge,  he  was 
found  busy,  and  the  matter  was  deferred  to 
some  subsequent  time.  There  Is  no  evidence 
showing  that  appellant  Mary  Snell  Stone 
was  ever  legally  adopted  by  Amos  J.  Snell, 
and  such  is  not  the  claim  of  appellants. 

A  family  Bible  was  also  introduced,  which 
bears  date  of  publication  of  1875.  In  this 
Bible  was  a  family  register,  recording  mar- 
riages, births,  and  deaths.  The  register  was 
originally  written  in  the  hand  of  some  pro- 
fessional penman,  and  not  by  Amos  J.  Snell 
or  the  testatrix  or  any  member  of  the  Snell 
family.  As  originally  written,  It  contained 
the  entry,  "Mary  Snell  was  born  March  31, 
1851,  in  the  State  of  Illinois."  The  undis- 
puted evidence  shows  that,  after  this  entry 
was  made,  the  testatrix  erased  the  name 
"Snell"  and  the  word  "Illinois"  from  the 
register,  and  in  her  own  hand  and  after  the 
given  name  "Mary"  wrote  the  name 
"Hughes,"  and  instead  of  "Illinois"  wrote 
"N.  Y."  There  was  also  introduced  in  evi- 
dence as  having  belonged  to  the  testatrix,  a 
birthday  Scripture  text-book.  Under  each 
day  of  the  month  this  book  contained  a 
passage  of  Scripture  and  a  verse,  and  on  the 
opposite  page  a  blank  for  memoranda.  The 
undisputed  evidence  discloses  that  opposite 
the  date  "March  31,"  in  the  handwriting  of 
the  testatrix,  was  the  following  entry:  "Mary 
Snell,  born  March  31,  1851,  in  the  State  of 
I1L"  When  the  entry  was  made  does  not 
appear  from  the  evidence,  and  the  book  in 
which  It  was  made  has  no  date  of  its  pub- 
lication; but  the  evidence  discloses  that, 
after  this  original  entry  was  made,  the  tes- 
tatrix erased  tbe  name  "Snell"  and  the  word 
"111."  from  it,  and  substituted  the  name 
"Hughes,"  and,  for  the  state,  "N.  Y." 


The  testatrix  had  a  box  In  a  safety  deposit 
vault,  and  some  time  prior  to  her  death— the 
date  not  being  definitely  known— she  placed 
therein  an  envelope  with  this  Inscription: 

"The  pictures  of  the  family;  for  them  to 
look  at  and  read  the  contents  of  the  writing; 
give  them  to  the  three  children.    Mother." 

The  envelope  contained  two  pictures  of 
her  son  Albert,  one  of  her  daughter  Grace, 
one  of  her  daughter  Alice,  and  one  of  her- 
self. Inclosed  with  these  pictures  was  the 
following  writing,  In  the  hand  of  the  testa- 
trix: 

"Love  each  other  for  me.  Grace,  treat  Al- 
bert as  a  brother.  Alice,  you  treat  Albert 
as  a  brother.  Albert,  treat  Grace  and  Alice 
as  your  sisters,  for  me,  for  me.— Mother. 

"This  is  sacred;  don't  pass- this  by  as  if  it 
was  not  worth  while  to  think  of.  Look  over 
the  past  and  forgive.  Your  Heavenly  Fa- 
ther will  forgive  you." 

These  are  the  express  declarations  of  the 
testatrix  as  to  her  children,  and  the  manner 
In  which  they  are  named  absolutely  excludes 
the  idea  that  there  could  have  been  any  oth- 
er. Appellant  Mrs.  Stone  does  not  seek  to 
overcome  this  testimony  by  counter  testi- 
mony as  to  her  origin,  but  urges  that  the 
appellees  are  estopped  by  certain  conduct  of 
the  testatrix,  and  certain  legal  proceedings 
to  which  she  was  a  party,  to  now  deny  the 
fact  that  she  was  a  daughter  of  the  testa- 
trix. When  Amos  J.  Snell  died,  the  testatrix 
petitioned  the  probate  court  to  grant  letters 
of  administration  to  herself  and  Albert  J. 
Stone,  one  of  the  appellants.  In  that  peti- 
tion she  stated  that  Amos  J.  Snell  left  blm 
surviving  Mary  Snell,  as  one  of  his  children 
and  heirs  at  law,  and  in  the  settlement  of  his 
estate  she  was  treated  as  his  child,  and  the 
same  distributive  sbare  of  his  estate  given 
to  her  as  was  given  to  his  children,  Albert 
J.,  Grace,  and  Alice.  Also,  after  the  death 
of  Amos  J.  Snell,  the  testatrix  filed  a  bill 
for  the  assignment  of  her  dower  and  tbe 
partition  of  his  lands,  in  which  appellant 
Mrs.  Stone  was  designated  as  one  of  the 
heirs  at  law  of  Amos  J.  Snell,  and,  pursuant 
to  this,  a  decree  was  entered  upon  the  peti- 
tion, and,  pursuant  to  the  decree,  partition 
deeds  were  exchanged  between  the  children 
of  Amos  J.  Snell  and  appellant  Mrs.  Stone; 
and  it  is  particularly  urged  that  in  the  parti- 
tion proceedings  it  was  adjudicated  that 
Mrs.  Stone  was  the  daughter  of  Amos  J. 
Snell,  and  that,  having  been  a  party  to  that 
decree,  the  testatrix  was  bound  by  it,  and 
could  not  by  her  will,  nor  could  the  appel- 
lees, as  her  privies  In  estate,  cast  doubt  upon 
the  parentage  of  Mrs.  Stone. 

It  may  be  first  remarked  that  the  prop- 
erty Involved  In  the  litigation  now  at  bar  is 
not  the  property  derived  by  appellant  Mrs. 
Stone  through  that  proceeding,  or  any  part 
of  it,  and  that  by  neither  this  proceeding  nor 
the  will  In  question  is  it  sought  to  in  any 
manner  affect  the  title  to  any  of  the  prop- 


Digitized  by 


Google 


608 


70  NORTHEASTERN  REPORTER. 


(111. 


erty  that  passed  to  appellant  Mrs.  Stone  by 
virtue  of  the  partition  proceedings  or  the  set- 
tlement of  the  estate  of  Amos  3.  Snell.  The 
vital  question  here  Is,  Is  appellant  Mrs.  Stone 
a  daughter  and  heir  at  law  of  tne-testatrix? 
The  partition  suit  was  a  friendly  suit,  and 
the  matter  of  heirship  was  not  made  an  is- 
sue or  question,  nor  was  there  any  contest 
whatever  upon  that  subject,  and  should  have 
little  weight  in  the  present  controversy. 
Wadhams  v.  Gay,  73  111.  415;  Farwell  v. 
Great  Western  Tel.  Co.,  161  111.  522,  44  N.  E. 
891.  The  most  that  it  can  be  said  these  pro- 
ceedings, or  any  act  done  under  them,  tend- 
ed to  show,  was  that  appellant  Mrs.  Stone 
was  the  daughter  of  Amos  J.  Snell ;  and  the 
relation  that  she  bore  to  Mrs.  Snell  was  not 
In  question,  nor  in  any  manner  adjudicated 
or  affected.  It  is  true  that  If  it  had  been 
definitely  shown  that  appellant  Mrs.  Stone 
was  born  after  the  marriage  of  Amos  J. 
Snell  and  the  testatrix,  and  that  she  was  the 
daughter  of  Amos  J.  Snell,  the  legal  Infer- 
ence favoring  legitimacy  .would  be  that  she 
was  also  the  daughter  of  testatrix.  But  this 
presumption  is  not  a  conclusive  one,  and 
may  be  overcome  by  proof,  and  must  give 
way  to  the  actual  facts.  Orthweln  v.  Thom- 
as, 127  111.  554,  21  N.  E.  430,  4  L.  R.  A.  434, 
11  Am.  St  Rep.  150. 

As  to  the  rule  of  res  judicata  here  in- 
voked, the  property  to  he  affected  by  this 
proceeding  is  different  and  other  property 
than  that  involved  in  the  suit  and  proceed- 
ings relied  upon;  and  it  seems  to  be  well  es- 
tablished that,  before  the  rule  has  applica- 
tion in  such  a  case,  it  must  appear  that  the 
identical  question  was  in  fact  adjudicated  in 
the  former  proceeding.  The  distinction 
seems  to  be  that,  where  the  second  suit  is 
about  the  same  matter  or  cause  of  action, 
then  all  matters  that  could  have  been,  as 
well  as  all  matters  that  actually  were,  put 
in  Issue  and  determined  in  the  former  suit, 
are  presumed  to  have  been  so  put  in  issue, 
and  as  to  them  the  rule  applies;  but  when 
the  second  action  Is  as  to  a  different  cause 
of  action,  or  in  reference  to  a  different  mat- 
ter, or  relating  to  different  property,  then  the 
rule  has  no  application,  except  as  to  such 
matters  as  were  actually  in  litigation  and 
actually  decided  in  the  former  proceedings 
relied  upon  as  res  judicata.  Riverside  Co.  v. 
Townshend,  120  111.  0,  19  N.  E.  65;  Cromwell 
v.  County  of  Sac,  94  U.  S.  351,  24  L.  Ed.  195. 

As  we  have  said,  the  question  was  not  pre- 
sented in  the  partition  suit  whether  Mary 
Snell  Stone  was  a  daughter  of  Henrietta 
Snell.  It  is  true  that  that  question  might 
have  been  presented  by  denying  that  appel- 
lant Mrs.  Stone  was  the  child  of  Amos  J. 
Snell  in  the  partition  suit,  and  the  proof  as 
shown  by  this  record,  and  which  we  presume 
would  have  been  used  if  the  question  had 
been  in  controversy,  would  have  shown  that 
she  was  not  the  daughter  of  either  Henrietta 
Snell  or  Amos  J.  Snell.  But  as  Is  said  in  the 
case  of  Cromwell  v.  County  of  Sac,  supra: 


"It  Is  quite  right  that  a  defendant  should  be 
estopped  from  setting  up  in  the  same  action 
a  defense  which  he  might  have  pleaded,  but 
has  chosen  to  let  the  proper  time  go  by,  but 
nobody  ever  heard  of  a  defendant  being  pre- 
cluded from  setting  up  a  defense  in  a  sec- 
ond action  because  he  did  not  avail  himself 
of  the  opportunity  of  setting  it  up  in  the  first 
action."  And  so  in  this  case,  in  the  same 
action  the  heirs  of  Henrietta  Snell  would 
have  been  estopped  from  bringing  forward, 
as  'a  ground  of  defense,  the  fact  that  Mary 
Snell  Stone  was  not  the  daughter  of  Amos  jr. 
Snell,  but  they  are  not  in  a  subsequent  suit, 
upon  a  different  cause  of  action,  precluded 
from  availing  themselves  of  such  ground  in 
proving  Mary  Snell  Stone  is  not  the  daugh- 
ter of  Henrietta  Snell. 

The  will  in  question  was  made  February 
2,  1899,  and  the  testatrix  died  on  the  24th 
day  of  February,  1900.  In  1895  the  testatrix 
filed  a  petition,  under  the  burnt  records  act, 
to  establish  title  to  certain  real  estate  to 
which  it  appeared  Amos  J.  Snell  had  at  some 
time  had  title.  In  stating  who  were  the 
children  and  heirs  of  Amos  J.  Snell,  the  tes- 
tatrix alleged  in  her  petition  that  the  three 
children,  Albert,  Grace,  and  Alice,  were  his 
only  children  and  heirs  at  law.  She  further 
stated,  upon  information  and  belief,  that  ap- 
pellant Mary  Stone  would  claim,  as  an  heir 
at  law,  some  interest  in  the  property,  and 
made  her  a  party  defendant  to  the  petition, 
and  she  was  regularly  served  and  brought 
into  court  The  decree  found  that  the  said 
three  children  were  the  only  heirs  at  law  of 
Amos  J.  Snell,  and  it  would  be  as  reasona- 
ble to  contend  that  this  proceeding  was  con- 
clusive upon  appellant  that  she  was  not  a 
child  and  heir  at  law  of  Amos  J.  Snell,  as  it 
is  to  make  the  contrary  contention  from  the 
proceeding  in  partition. 

A  number  of  deeds  were  made  to  Mrs. 
Stone,  to  which  the  testatrix  was  a  party,  as 
grantor,  affecting  properties  that  belonged  to 
the  estate  of  Amos  J.  Snell,  in  which  the 
consideration  was  love  and  affection,  and  in 
some  of  which  Mrs.  Stone  was  mentioned  as 
a  child  and  heir  of  Amos  J.  Snell;  but  in 
none  of  these  deeds  was  Mrs.  Stone  named 
as  the  child  of  the  testatrix,  and,  if  she  had 
been,  we  are  unable  to  see  why  that  should 
conclude  the  testatrix  in  other  transactions 
relating  to  other  property  than  that  convey- 
ed by  the  deeds.  We  know  of  no  principle 
of  estoppel  that  would  be  applicable,  but  it 
would  be  merely  an  evidentiary  fact  tending 
to  show  the  relationship.  The  principle  of 
estoppel,  as  we  understand  it  only  applies 
to  the  property  conveyed  by  the  deed  in 
which  the  recital  is  made,  and  may  be  invok- 
ed to  quiet  and  establish  such  title.  It  is  a 
special  application  of  the  rule  of  estoppel 
which  precludes  a  grantor  In  a  deed  from 
making  any  declaration  of  fact,  contrary  to 
the  recitals  of  his  deed,  which  would  affect 
the  title  conveyed.  It  is  true  that  the  evi- 
dence discloses  many  acts  and  declarations 
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of  both  Amos  J.  Snell  and  the  testatrix 
showing  a  very  sincere  affection  for,  and 
deep  Interest  in,  Mrs.  Stone.  It  Is  but  nat- 
ural that  It  should  be  so.  Nor  are  such  facts 
inconsistent  with  the  contention  of  appellees. 
Mrs.  Stone  was  the  child  of  neither  Amos  J. 
Snell  nor  of  the  testatrix.  Living  In  the  re- 
lation that  she  did  to  the  family  for  the  num- 
ber of  years  shown  by  the  evidence,  and 
taken  to  the  family  when  there  was  no  child 
of  their  bodies  in  the  family,  it  is  neither  un- 
reasonable nor  unnatural  that  one  or  both  of 
them  should  become  greatly  attached  to  her, 
and  permitting  her  to  share  In  the  distribu- 
tion of  the  estate  of  Amos  J.  Snell  was  but  a 
recognition  of  the  attachment  that  he  bore 
and  showed  toward  her;  but  it  does  not  seem 
sound  to  contend  that,  because  she  was  so 
recognized  as  a  beneficiary  of  the  estate  of 
Amos  J.  Snell,  therefore  she  must,  as  a  mat- 
ter of  law,  be  recognized  as  the  child  and 
belr  of  the  testatrix,  and  be  recognized  as 
one  interested  In  her  estate  and  entitled  to 
contest  her  will. 

It  Is  contended  that  it  was  improper  to 
submit  to  the  determination  of  the  Jury  the 
question  of  the  Jurisdiction  of  the  court,  and 
that  it  was  a  matter  for  the  court  itself  to 
decide.  The  court  did  decide  it,  but  first 
took,  as  we  think  it  had  a  right  to  do,  the 
advisory  verdict  of  the  jury  upon  the  question, 
which  was  one  of  fact  Section  40  of  chap- 
ter 22  of  Hurd's  Revised  Statutes  of  1901  pro- 
vides, among  other  things:  "The  court  may, 
in  Its  discretion,  direct  an  issue  or  issues  to  i 
be  tried  by  a  jury,  whenever  It  shall  be  jud- 
ged necessary  in  any  cause  In  equity  pending 
therein."  This  was  unquestionably  a  case 
In  equity.  The  fact  that  the  statute  specifical- 
ly authorises  the  contest  of  wills  In  a  court  of 
chancery,  and  directs  that  an  issue  at  law 
shall  be  made  up,  whether  the  writing  pro- 
duced be  the  will  of  the  testatrix  or  not, 
which  shall  be  tried  by  a  jury,  does  not  in 
any  other  respect  distinguish  such  a  case 
from  any  other  suit  or  proceeding  in  chancery 
in  matters  of  procedure.  The  bill  in  this  case 
alleged  that  Mary  Snell  Stone  was  a  child 
and  heir  at  law  of,  and  interested  in  the  es- 
tate or,  the  testatrix.  It  alleged  all  that 
the  statute  required,  and  whether  those  al- 
legations were  true  became  a  question  of  fact. 
They  were  denied  in  the  answer,  and  an  issue 
of  fact  was  thereby  tendered.  The  case  Is 
unlike  that  of  Jele  v.  Lemberger,  1G3  111.  338, 
45  N.  B.  279,  where  the  contestant,  Joseph 
Lemberger,  stated  on  the  face  of  the  bill  that 
he  was  of  the  empire  of  Germany.  In  that 
case  an  answer  was  filed  denying  the  general 
allegations  of  the  bill,  but  upon  a  hearing  the 
relief  prayed  was  granted,  and  the  decree  was 
reversed  by  this  court  upon  the  ground  that 
It  appeared  upon  the  face  of  the  bill  that  the 
complainant,  being  a  resident  and  citizen  of 
the  empire  of  Germany,  could  not,  under  the 
alien  law,  inherit,  and  was  not  n  party  in 
interest,  and  that  the  bill  should  hare  been 
dismissed.  In  Russell  v.  Paine,  45  111.  350,  it 
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Is  said:  "Where  the  evidence  Is  contradictory, 
depends  upon  slight  circumstances,  the  verac- 
ity of  witnesses  Is  involved,  and  where  the 
manner,  Intelligence,  and  relation  of  witness- 
es to  a  case  must  have  their  proper  weight, 
it  Is  highly  desirable  that  the  issue  should 
be  tried  by  a  jury."  The  chancellor  was  not 
required  to  submit  this  question  to  a  jury, 
and,  when  he  saw  fit  to  do  so,  the  verdict 
or  finding  was  advisory,  only.  It  was  his 
duty  to  render  such  decree  as  the  law  re- 
quired, under  the  evidence.  He  might  have 
disregarded  so  much  of  the  verdict  entirely 
as  related  to  the  capacity  of  appellant  to  bring 
the  suit,  and  entered  such  decree  as  in  his 
judgment  the  case  demanded,  non  obstante 
veredicto.  Guild  v.  Hull,  127  111.  523,  20  N. 
E.  (505. 

It  must  have  been  apparent  to  the  chancel- 
lor that,  if  the'  Issue  as  to  whether  Mary 
Stone  was  the  child  of  the  testatrix  should  be 
settled  adversely  to  the  contestant,  that  would 
terminate  the  case;  that  it  was  one  of  fact, 
and  might  Involve  the  testimony  of  many 
witnesses.  No  motion  was  made  by  appel- 
lant Mrs.  Stone  to  try  this  Issue  separately, 
or  to  first  try  the  Issue  as  to  her  right  to 
maintain  her  bill  as  a  legal  heir  of  the  tes- 
tatrix, or  as  one  Interested  In  her  estate.  So 
far  as  the  record  discloses,  she  voluntarily 
proceeded  with  both  questions  submitted  to 
the  jury;  and,  if  -coats  were  made  upon  the 
Issne  whether  the  writing  was  the  will  of  the 
testatrix  or  not,  and  that  evidence  became 
Immaterial  because  the  jury  and  the  court 
found  that  complainant  bore  no  such  relation 
to  the  estate  of  the  testatrix,  or  to  the  testa- 
trix, as  entitled  appellant  Mrs.  Stone  to  con- 
test the  will,  she  is  not  now  in  a  position  to 
complain.' 

In  Way  v.  Way,  64  111.  406,  which  was  a 
divorce  proceeding,  and  In  which  it  was  nec- 
essary that  the  complainant  make  the  stat- 
utory allegations  as  to  residence,  and  the  al- 
legation was  that  the  complainant  was  a  resi- 
dent of  Chicago,  Cook  county,  111.,  and  answer 
was  filed  denying  the  allegations  of  the  bill, 
including  that  of  residence,  the  question  of 
fact  was  submitted  to  the  Jury,  and  the  prac- 
tice was  approved  by  this  court  In  that 
case  it  was  said  (page  408):  "In  this  case 
the  court  had  jurisdiction,  if  the  bill  was 
true.  Its  truth  was  denied,  and,  when  the 
complainant  failed  to  sustain  his  allegations 
by  proof,  the  question  of  the  jurisdiction  of 
the  court  for  the  first  time  arose." 

Complaint  is  made  that  if  this  decree  be 
allowed  to  stand,  it  will  work  great  hardship 
upon  appellant  Mary  Stone,  as  it  will  cast 
doubt  upon  her  parentage.  We  are  unable  to 
concur  in  this  view.  We  think  this  record 
fairly  establishes  her  parentage.  But  if  the 
contrary  be  true,,  appellant  Mrs.  Stone  insti- 
tuted the  suit  which  raised  the  controversy, 
and  the  consequences  must  be  with  her,  and 
not  with  the  courts. 

Holding,  as  we  do,  that  appellant  Mary 
Snell  Stone  was  not  a  party  in  Interest  In  the 
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•State  of  Henrietta  Snell,  within  the  meaning 
of  the  law  relative  to  contests,  and  therefore 
not  entitled  to  prosecute  this  suit,  we  deem 
it  unnecessary  to  examine  or  pass  upon  the 
questions  relating  to  the  execution  of  the  will, 
the  disposing  mind  of  the  testatrix,  and  the 
Influences,  If  any,  that  operated  upon  her  In 
making  it 

Upon  a  mature  consideration  of  the  entire 
record,  we  think  the  decree  entered  was  such 
as  both  law  and  equity  demanded,  and  It  is 
affirmed.    Decree  affirmed. 


(209  111.  142) 

COLES  COUNTY  v.  GOEHRING. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

COUNTIES— LIMIT  OF  TAXATION— INCURRING  IN- 
DEBTEDNESS—PROVISIONS fOB  PAYMENT  — 
COUNTY  WARRANTS  OB  ORDERS — INTEREST — 
REPAIRS  OF  COURTHOUSE  —  LIABILITY  OF 
COUNTY— COUNTY  BOARD — MECHANICS'  LIENS 
OF  SUBCONTRACTORS. 

1.  Const.  1870,  art.'  9,  $  8,  providing  that  coun- 
ties shall  not  assess  taxes  in  excess  of  75  cents 
per  $100  valuation,  unless  authorized  by  vote  of 
the  people,  is  not  a  limitntion  on  the  power  to 
contract  a  debt;  the  only  restriction  in  the 
Constitution  on  this  being  in  section  12,  provid- 
ing that  no  county  shall  become  indebted*  in  ex- 
cess of  5  per  cent,  of  the  taxable  property  there- 
in. 

2.  Before  a  county  board  made  a  contract  for 
repairs  «f  the  courthouse,  it,  by  resolution,  ap- 
propriated 75  per  cent.  of.  the  tax  levy  of  the 
year  for  such  repairs.  Held,  that  the  question 
of  the  power  of  the  board  to  make  the  contract 
was  not  affected  by  such  fund  being  thereafter 
applied  to  other  purposes. 

3.  A  contract  of  a  county  for  repairs  of  its 
courthouse  for  a  certain  sum — the  work  to  be 
paid  for  during  the  construction,  monthly,  on 
the  basis  of  85  per  cent,  of  the  value  of  the  la- 
bor performed  and  material  in  place  in  the 
building,  as  estimated  by  the  architect,  in  inter- 
est-bearing orders,  bearing  interest  from  date 
thereof,  and  the  balance  in  interest-bearing 
county  orders,  bearing  interest  from  date  there- 
of, on  the  completion  and  acceptance  of  the 
building— does  not  create  the  character  of  in- 
debtedness contemplated  by  Const,  art.  9,  {  12, 
to  pay  which  that  section  requires  a  direct  an- 
nual tax  to  be  provided  at  the  time  of  incur- 
ring   the    indebtedness;     said    section    contem- 

Slating  a  bonded  or  an  analogous  indebtedness, 
rawing  interest  each  year,  and  falling  due  all  at 
one  time,  or  from  year  to  year. 

4.  County  warrants  or  orders  reciting  merely 
that  they  are  "to  be  paid  out  of  any  moneys  in 
the  county  treasury  not  otherwise  appropriat- 
ed" are  void  under  Rev.  St.  c.  146a,  $  2,  pro- 
riding  that,  when  there  is  no  money  in  the 
bounty  treasury,  the  proper  authorities  may 
provide  for  warrants  against  and  in  anticipa- 
tion of  the  collection  of  any  taxes  already  lev- 
ied, provided  that  the  warrants  shall  show  on 
their  face  that  tbey  are  payable  solely  from  Baid 
taxes  when  collected,  and  not  otherwise. 

5.  That  in  an  action  on  a  contract  for  repair- 
ing a  county  building,  payable  in  county  orders, 
certain  of  them,  which  were  not  included  in  the 
Judgment,  were  not  surrendered,  is  no  reason  for 
reversing  the  judgment  for  plaintiff;  such  or- 
ders not  being  under  his  control,  they  being  void 
and  unenforceable,  and  it  being  impossible  to 
bring  another  action  on  the  contract. 

6.  Where  a  contract  for  work  on  a  county 
building  does  not  provide  for  the  payment  of 
interest,  but  for  the  payment  of  the  contract 
price  in  orders,  to  draw  interest,  interest  can- 
not be  recovered,  the  orders  being  void,  so  that 


there  is  no  express  agreement  for  interest,  nee- ' 
essary  to  make  a  county  liable  therefor. 

7.  A  county  board  having  contracted  for  re- 
pairs of  the  county  courthouse  under  the  au- 
thority given  by  Rev.  St.  c.  34,  SS  24,  26,  and 
the  courthouse  having  been  completed  to  the 
satisfaction  of  the  county  authorities,  and  ac- 
cepted and  appropriated  to  the  use  of  the  coun- 
ty, recovery  may  be  had  therefor,  though  the 
contract  provided  for  payment  in  county  orders, 
and  the  orders  given  were  invalid. 

8.  Under  Rev.  St.  c  34,  {  20,  making  it  the 
duty  of  the  county  to  provide  a  suitable  court- 
house, when  necessary,  and  the  finances  of  the 
county  will  justify  it,  the  questions  of  necessity 
and  of  the  finances  justifying  it  are  for  the 
county  board. 

9.  A  judgment  against  a  county  for  repairing 
a  county  jail  should  be  no  less  because  of  me- 
chanics' liens  of  subcontractors,  under  Rev.  St. 
c.  82,  §  24;  their  only  claim  being  a  lien  on  the 
money  that  is  to  be  paid  plaintiff. 

Error  to  Circuit  Court,  Coles  County;  H. 
Van  Seller,  Judge. 

Action  by  S.  S.  Goehring  against  Coles 
County.  Judgment  for  plaintiff.  Defendant 
brings  error.    Modified. 

This  Is  an  action  of  assumpsit,  begun  on 
December  20,  1001,  in  the  circuit  court  of 
Coles    county    by    the    defendant   in    error, 
Goehring,  suing  for  the  use  of  certain  banks 
and  other  persons,  against  the  plaintiff  in 
error,  the  county  of  Coles,  on  a  contract  en- 
tered into  between  the  plaintiff  in  error  and 
the  defendant  in  error  on  September  20,  1898, 
for   the    repair   and    reconstruction    of    the 
courthouse  in  said  county.    The  declaration, 
as   originally  filed  .on   December  20,    1901, 
consisted  of  three  counts.     The  first  count 
was  a  consolidated   common  count.     This 
first  count  was  amended  on  April.  7,  1002, 
and,  as  amended,  not  only  contained  the 
usual  common  counts,  including  a  count  for 
money  found  to  be  due  on  an  account  tbes 
and  there  stated  between  the  parties,   but 
also  included  a  claim  for  interest    The  sec- 
ond and  third  counts  were  special  counts 
upon    the   contract   hereinafter   mentioned. 
The  special  counts  allege,  by  apt  averments, 
that  the  work  was  done  on  the  contract 
and  that  the  courthouse  was  accepted  by  the 
county.    The  plaintiff  in  error  demurred  to 
the  special  counts,  and  the  demurrer   was 
overruled.    A  plea  of  general  issue  was  filed 
to  the  declaration,  with  the  stipulation  that 
all  defenses  to  the  merits  that  could  be  made 
under  any  plea  well  pleaded  could  be  made 
under  the  plea  of  the  general  issue.     The 
case  was  then  tried  by  the  court  without  a 
jury.    After  hearing  the  case,  the  court  ren- 
dered a  judgment  in  favor  of  the  defendant 
in  error  and  against  the  plaintiff  in  error  for 
$95,204.31.     Exceptions   were  taken  by   the 
plaintiff  in  error  to  the  judgment.     An  ap- 
peal was  prayed  and  allowed,  but  never  per- 
fected, and  this  writ  of  error  is  sued  out  from 
this  court  for  the  purpose  of  reversing  said 
judgment 

The  contract  made  on  September  20.  1SS3. 
between  Samuel  S.  Goehring,  as  party  of 
the  first  port  and  the  county  of  Coles,  act- 
ing through  a  building  committee  appointed 
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by  the  board  of  supervisors  of  said  county, 
party  of  the  second  part,  provides  as  fol- 
lows: 

"The  party  of  the  first  part  agrees  with 
the  party  of  the  second  part  to  furnish  la- 
bor, and  material  to  repair  the  courthouse 
on  the  public  square  In  the  city  of  Charles- 
ton, county  of  Coles,  in  conformity  with  the 
proposals,  plans  and  specifications  prepared 
by  C.  W.  Rapp,  architect,  as  mentioned  in 
the  printed  proposals,  which  plans  and  spec- 
ifications and  proposals  are  hereby  made  a 
part  of  this  contract,  for  the  sum  of  $85,- 
727.00,  payable  as  hereinafter  mentioned. 
The  stone,  used  for  the  facing,  to  be  Coles 
county  buff  sandstone,  and  the  stone  used 
for  trimmings  to  be  of  the  first  quality  of 
gray  sandstone.  The  said  work  to  be  com- 
pleted within  one  year  from  this  date,  pro- 
vided that  any  delay,  occasioned  by  the  fail- 
ure of  the  party  of  the  second  part  to  de- 
liver possession  of  the  ground  and  build- 
ing to  be  repaired;  and  the  time  for  comple- 
tion shall  be  extended  for  a  period  equivalent 
to  the  time  lost.  Said  work  to  be  done  un- 
der the  direction  of  the  architect,  acting  for 
the  parties  of  the  second  part;  but  no  change 
or  alteration  to  be  made  from  the  plans  and 
specifications,  without  the  written  consent  of 
the  parties  hereto.  Said  work  to  be  paid  for 
during  the  construction  to  the  parties  of  the 
first  part,  monthly  on  the  basis  of  eighty-five 
per  cent,  of  the  value  of  the  labor  performed 
and  material  in  place  in  the  building,  as 
estimated  by  the  architect,  in  interest-bear- 
ing county  orders,  bearing  seven  per  cent. 
Interest  per  annum  from  date  thereof,  and 
the  balance  in  interest-bearing  county  or- 
ders, bearing  seven  per  cent,  interest  per 
annum  from  date  thereof,  upon  the  comple- 
tion and  acceptance  of  the  building. 

"Said  party  of  the  first  part  hereby  agrees 
to  give  bond  within  three  days  from  this 
date,  according  to  the  proposals  aforesaid. 

"The  above  and  foregoing  contract  to  be 
binding  upon  the  party  of  the  first  part,  his 
heirs,  executors,  administrators  and  assigns, 
and  upon  the  party  of  the  second  part 
Should  the  party  of  the  first  part  fail  or  re- 
fuse to  proceed  with  the  contract  for  a  pe- 
riod of  ten  days,  according  to  the  spirit  there- 
of, the  building  committee  shall  have  the 
right  to  take  possession  of  all  material  and 
complete  the  work  at  the  expense  of  the 
party  of  the  second  part. 

"Witness  our  bands  and  seals  this  Septem- 
ber 20,  1888.  Samuel  S.  Goehring.  [Seal.] 
County  of  Coles  (By  the  Building  Committee 
of  the  County  Board).  J.  K.  Bardin,  Chair- 
man.   [Seal.]    Ivory  W.  Merritt,  Sec.  [Seal.]" 

Seven  other  members  of  the  board  signed 
under  their  bands  and  seals. 

On  July  11,  1898,  at  a  regular  meeting  of 
*he  board  of  supervisors  of  the  county,  a 
communication  from  R.  Alexander,  the  then 
county  treasurer,  to  the  board,  was  read. 
fXbis  communication  3tated  that  the  office 
provided  for  the  county  treasurer  was  too 


small,  badly  lighted,  and  located  between 
the  ladles'  water-closet  and  the  main  water- 
closet;  that  it  had  no  ventilation;  that  it 
was  contaminated  with, the  poisonous  gases 
from  those  closets,  and  that  there  were  no 
vaults  for  the  records  or  papers,  and  no  place 
for  necessary  books  and  files;  that  it  was 
unhealthy  and  unsanitary,  and  not  conven- 
ient to  accommodate  the  large  number  of 
people  constantly  called  to  the  treasurer's 
office;  that  it  was  necessary  to  provide  an- 
other and  better  office  for  the  county  treas- 
urer; that  the  courthouse  cannot  be  rear- 
ranged to  provide  more  room  for  this  office, 
as  the  other  offices  are  overcrowded;  that 
there  were  no  offices  or  rooms  for  the  county 
judge,  state's  attorney,  coroner,  county  sur- 
veyor, and  other  officials,  and  no  room  to 
make  them;  that  the  building  had  been  erect- 
ed so  long  that  it  was  doubtful  whether  it 
could  be  added  to,  with  the  present  old 
walls,  without  endangering  the  structure; 
that  it  was  necessary  to  have  vaults  and 
more  room  for  the  treasurer,  and  room  for 
his  books  and  papers;  that  it  has  been  for 
years  so  unhealthy  for  the  incumbent  that 
each  treasurer  has  been  constantly  alarmed 
for  his  health;  that  some  provision  should 
be  made  for  a  proper  office  for  the  county 
treasurer,  so  that  he  can  transact  his  busi- 
ness according  to  law,  and  preserve  his  books 
and  papers  in  a  fireproof  vault  as  provided 
by  law;  and  that,  in  case  of  a  fire  in  the 
present  condition,  the  loss  to  the  county 
would  be  beyond  computation. 

At  the  July  term,  1898,  the  committee  on 
grounds  and  buildings  of  the  board  of  super- 
visors reported  that  they  had  examined  the 
courthouse,  and  found  that  there  was  a  gen- 
eral demand  for  additional  room  in  the  offices, 
and  for  more  vault  room;  that,  in  view  of  the 
rotten  brick,  crumbling  walls,  and  insecure 
foundations,  it  was  a  serious  matter  whether 
the  walls  could  be  repaired  without  construct- 
ing entirely  new  walls  and  new  roof;  that 
the  building  was  cold  in  winter,  and,  for  want 
of  ventilation,  hot  in  summer;  that  the  court- 
room Is  totally  Inappropriate  for  the  uses  for 
which  it  is  designated;  that  there  are  in  fact 
no  jury  rooms  of  any  convenience;  that  the 
vaults  for  the  records  are  crowded  to  the  last 
degree,  because  the  tremendous  gain  in  pop- 
ulation has  made  demands  which  were  not 
anticipated  when  the  courthouse  was  last  re- 
constructed; that  the  board  has  wasted  many 
times  the  cost  of  a  new  courthouse  in  idle 
repairs,  which  is  now  lost;  that  the  reason 
therefor  proceeded  from  the  erroneous  idea 
that  to  renew  the  whole  structure  would  en- 
tail a  heavier  tax  levy  on  the  people;  that  the 
improvement  has  been  delayed  on  that  score, 
when  the  facts  are  that  the  levy  can  only 
be  75  cents  on  the  $100,  and  that  rate  has 
been  laid  for  many  years;  that,  if  the  extra 
money  Is  put  in  in  constructing  a  permanent 
building,  and  the  necessary  saving  is  made  in 
the  accounts,  the  county  may  have  a  new 
courthouse  without  additional  taxation.    The 
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report  recommended  that  the  board  work  on 
those  lines,  and  that  the  walls  and  roof  be 
rebuilt  In  whole  or  in  part 

A  resolution  was  then  adopted  by  the 
board,  appointing  a  special  committee  to  ob- 
tain plans  and  specifications  from  some  com- 
petent architect,  and  to  advertise  for  bids  for 
the  repairing  and  reconstruction  of  the  court- 
house in  accordance  with  such  plans  and  spec- 
ifications. The  resolution,  after  reciting  that 
it  was  made  the  duty  of  the  county  board  of 
each  county  by  statute  to  erect  when  neces- 
sary, and  keep  in  repair,  a  suitable  court- 
house, and  provide  proper  rooms  and  offices 
for  the  several  courts  of  the  county,  and  for 
the  county  board,  county  clerk,'  county  judge, 
circuit  clerk,  sheriff,  coroner,  state's  attorney, 
county  superintendent,  county  surveyor,  clerks 
of  courts,  and  to  provide  suitable  furniture 
therefor;  and  reciting  that  the  present  court- 
house was  not  suitable,  and  had  not  the  prop- 
er rooms,  nor  the  necessary  fireproof  vaults, 
and  was  improperly  lighted  and  ventilated  and 
dangerous,  and  a  menace  to  the  life  and 
health  of  all  persons  attending  upon  the 
court;  and  reciting  that  complaint  had  been 
made  by  the  officers  of  the  county,  and  by 
the  building  and  grounds  committee,  of  the 
lack  of  room,  etc.,  and  declaring  that  the  court- 
house was  wholly  inadequate  and  out  of 
keeping  with  the  standing  of  the  county— it 
was  thereupon  resolved  that  the  courthouse 
and  offices  be  repaired  by  placing  a  modern 
system  of  heating  therein;  that  the  vaults 
be  enlarged,  so  as  to  make  room  for  the  rec- 
ords, files,  etc.;  that  the  courtroom  be  re- 
modeled so  as  to  be  convenient  and  suitable; 
that  the  roof  be  remodeled  and  repaired  so  as 
not  to  leak  or  be  unsafe;  and  that  suitable 
rooms  for  juries  and  for  the  county  officers 
be  constructed,  enlarged,  and  remodeled,  so 
as  to  be  convenient,  and  of  the  proper  capac- 
ity to  transact  business.  A  committee  was 
then  appointed,  consisting  of  nine  members 
of  the  board,  to  obtain  plans  and  specifica- 
tions; that  public  advertisements  should  be 
Inserted  asking  for  bids;  that  said  committee 
be  authorized  to  let  the  contract  to  the  lowest 
responsible  bidder;  that  the  contract,  If  let, 
should  specify  the  completion  thereof  at  the 
earliest  possible  time. 

This  committee  reported  at  the  September 
meeting  that  they  had  employed  O.  W.  Rapp, 
an  architect,  to  prepare  plans  and  specifica- 
tions, which  were  open  to  public  inspection, 
and  their  report  was  approved  by  the  county 
board,  and  the  county  clerk  was  ordered  to 
Issue  county  orders,  bearing  7  per  cent  in- 
terest from  date,  to  be  used  in  payment  of 
any  and  all  accounts  made  for  repairing  and 
construction  of  the  proposed  building  accord- 
ing to  the  plans  and  specifications  adopted; 
and  It  was  further  resolved  that  the  special 
committee  be  known,  on  the  records  and  in 
Its  contracts,  as  the  "Building  Committee  of 
the  Coles  County  Board  of  Supervisors,"  and 
that  75  per  cent  of  the  then  present  levy 
be,  and  it  was,  appropriated  for  the  repair  of 


the  courthouse;  and  the  county  clerk  was 
directed  to  issue  county  warrants  in  anticipa- 
tion of  the  collection  of  the  taxes  for  the  en- 
suing year. 

September  20,  1896,  the  building  committee 
reported  that  they  had  advertised  for  bids, 
and  that  defendant  in  error,  Goehring,  bid 
the  sum  of  $85,727,  he  being  the  lowest  bid- 
der; and  thereupon  the  contract  was  award-' 
ed  to  him,  and  bis  bond  was  approved  and 
accepted,  and  the  contract  hereinbefore  set 
forth  was  made  with  him.  On  September  28, 
1898,  possession  of  the  courthouse  grounds 
was  delivered  to  Goehring,  and  he  was  to  re- 
ceive 5  per  cent  on  the  cost  of  the  structure, 
of  which  the  sum  of  $1,285.95,  was  paid  to 
him  in  cash. 

The  work  was  commenced  under  the  super- 
vision of  Rapp,  the  architect,  who  reported  to 
the  board  the  progress  of  the  work,  and  made 
estimates  of  the  value  of  the  work  perform- 
ed, and  of  the  material  placed  in  the  build- 
ing. On  these  estimates,  orders  were  from 
time  to  time  Issued  by  the  county  board  on 
the  basis  of  85  per  cent  of  the  amount  dne 
on  the  estimate  in  accordance  with  the  con- 
tract These  orders  provided  for  7  per  cent 
interest,  and  were  sold  to  the  usees  in  this 
case. 

In  December,  1898,  a  resolution  was  adopt- 
ed by  the  board  that  the  claim  of  S.  S.  Goeh- 
ring for  $3,194.66,  second  monthly  install- 
ment for  repairing  the  courthouse,  be  audit- 
ed and  allowed,  and  the  county  clerk  directed 
to  draw  and  deliver  to  him  an  order  In  the 
following  form:  "State  of  Illinois,  Coles 
County.  This  certifies  that  the  county  board 
of  Coles  county  did  on  the  7th  day  of  De- 
cember, 1898,  audit  and  allow  S.  S.  Goehring 
the  sum  of  $3,194.66,  on  the  second  monthly 
installment  for  repairing  the  courthouse  to 
be  paid  to  him  or  his  order  twelve  months 
after  date  hereof,  together  with  seven  per 
cent,  interest  per  annum,  as  provided  in  his 
contract  for  repairing  the  courthouse;  this 
order  to  be  paid  out  of  any  moneys  in  the 
county  treasury  not  otherwise  appropriated.*" 
Other  orders  were  issued  for  various  amounts 
from  time  to  time;  the  last  being  dated  Sep- 
tember 14,.  1900,  and  the'  face  of  the  orders, 
without  Interest,  amounting  to  $82,004.62. 
The  difference  between  $82,004.62  and  f95,- 
204.31,  the  amount  of  the  judgment,  to  -wit 
$13,199.69,  was  for  interest  upon  the  orders. 

On  September  7,  1900,  the  building  com- 
mittee made  the  following  recommendation: 
"We,  your  committee,  after  having  carefully 
examined  the  repairs  made  upon  Coles  coun- 
ty courthouse,  would  respectfully  recommend 
that  building  be  received,  and  that  8.  S. 
Goehring  be  paid  in  full  for  his  contract." 
it  was  ordered  that  the  recommendation  and 
report  be  approved,  and  that  the  building  be 
received,  and  that  the  keys  of  the  courthouse 
be  turned  over  to  the  chairman  of  the  board 
of  supervisors,  and  by  him  to  the  sheriff,  and 
that  the  sheriff  and  chairman  proceed  to 
move  the  county  officers  into  the  courthouse 
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at  once,  •which  was  done.  The  circuit  and 
county  courts  have  held  their  sessions  in  the 
courthouse,  as  thus  reconstructed,  since  that 
time,  and  all  the  county  officers  have  occu- 
pied offices  in  the  courthouse  since  Septem- 
ber, 1000.  The  grand  and.  petit  juries  have 
occupied  rooms  therein  during  the  terms  of 
court,  and  the  records  of  all  the  county  of- 
ficers bare  been  kept  therein  since  Septem- 
ber, 1900. 

Upon  the  hearing  of  the  case  before  the 
trial  Judge  without  a  Jury,  twelve  proposi- 
tions of  law  were  held  for  plaintiff,  and  four 
for  the  defendant  Three  propositions  of 
law  submitted  by  the  defendant  below  were 
modified  by  the  court,  and  held  as  modified. 
Seventeen  propositions  of  law  submitted  by 
the  defendant  below  were  refused  by  the 
court 

John.  F.  Voigt  Jr.,  State's  Atty.,  J.  F. 
Hughes,  A.  J.  B'ryer,  and  D.  T.  Mclntyre,  for 
plaintiff  in  error.  James  W.  &  Edward  O. 
Craig,  Craig  &  Kinzel,  Charles  O.  Lee,  and 
Andrews  &  Vause  (Swift  Campbell  &  Jones, 
of  counsel),  for  defendant  in  error. 

MAGRUDBR,  J.  (after  stating  the  facts). 
The  questions  presented  by  the  record  arise 
out  of  the  propositions  of  law  as  held  and 
refused  and  modified  by  the  trial  court 

1.  It  is  claimed  on  the  part  of  plaintiff  in 
error,  the  county  of  Coles,  that  the  contract 
for  the  repair  and  reconstruction  of  the 
courthouse,  as  set  out  in  the  statement  pre- 
ceding this  opinion,  was  void,  as  having 
been  executed  without  authority  of  law. 
The  contract  Is  claimed  to  be  void  upon  the 
alleged  ground  that  when  it  was  made  the 
county  of  Coles  had  already  assessed  taxes 
to  the  amount  of  75  cents  per  $100  valuation, 
and  that  when  the  levy  to  that  amount  was 
reached  and  exhausted  in  the  payment  of 
current  expenses,  the  county  had  no  power 
to  contract  any  further  indebtedness,  unless 
authorized  by  a  vote  of  the  people  of  the 
county.  Section  8  of  article  9  of  the  Con- 
stitution ,of  1870  is  as  follows:  "County  au- 
thorities shall  never  assess  taxes,  the  aggre- 
gate of  which  shall  exceed  seventy-five  cents 
per  $100.00  valuation,  except  for  the  payment 
of  Indebtedness  existing  at  the  adoption  of 
this  Constitution,  unless  authorized  by  a 
vote  of  the  people  of  the  county."  The  equal- 
ized valuation  of  the  property  of  Coles  county 
for  the  year  1897  was  $5,213,228,  and  the  tax 
levy  for  that  year,  at  75  cents  per  $100 
valuation,  produced  about  $39,099.21.  The 
equalized  valuation  of  the  property  of  the 
county  for  the  year  1898  was  $5,167,602, 
and  the  tax  levy  of  75  cents  per  $100  valua- 
tion produced  about  $38,757.01.  It  Is  con- 
tended by  plaintiff  in  error  that  whether 
the  tax  levy  for  1897  or  for  1898  Is  taken,  it 
was  inadequate  to  pay  the  ordinary  running 
expenses  of  the  county,  and  that  when  the 
contract  in  question  was  made,  there  was  a 
deficit  which  amounted  to  a  sum  somewhere 


between  $35,000  and  $50,000.  It  is  therefore 
said  that  the  county  having  levied  the  total 
amount  which  it  was  authorized  to  levy 
without  a  vote  of  the  people,  and  such 
amount  so  levied  having  been  required  for 
the  payment  of  current  expenses  and  bor- 
rowed money,  the  county  was  without  au- 
thority to  go  in  debt  to  the  amount  of  $85,- 
727  for  the  construction  of  a  courthouse 
without  submitting  to  the  vote  of  the  people 
of  the  county  the  question,  whether  taxes 
should  be  assessed  to  an  amount  exceeding 
75  cents  per  $100  valuation.  In  other  words, 
the  position  taken  la  that  the  prohibition 
against  an  assessment  of  taxes,  the  aggre- 
gate of  which  shall  exceed  75  cents  per  $100 
valuation,  is,  by  Implication,  a  prohibition 
against  the  creation  of  a  debt  or  the  making 
of  a  contract  when  the  amount  of  the  levy 
of  75  cents  per  $100  valuation  is  necessary 
to  pay  current  expenses  or  existing  indebted- 
ness, without  a  vote  of  the  people,  as  re- 
quired by  said  section  8  of  article  9.  The 
objection  thus  made  makes  the  prohibition 
against  the  assessment  or  levy  of  taxes  equiv- 
alent to  a  prohibition  against  the  Incurring 
of  an  Indebtedness.  The  theory  upon  which 
the  objection  is  based  is  that  the  Incurring 
of  an  additional  indebtedness  under  such  cir- 
cumstances necessitates  the  making  of  a 
levy  of  taxes  in  excess  of  the  amount  named 
In  section  8,  as  a  means  of  paying  such  in- 
debtedness. As  counsel  say  In  their  brief: 
"The  forbidding  of  the  levy  of  the  tax  with- 
out a  vote  of  the  people  is  the  forbidding 
of  the  creation  of  the  debt  rendering  such 
increased  tax  necessary.  The  forbidding  of 
the  result  is  the  forbidding  of  the  means 
which  create  that  result  If  the'  effect  is 
forbidden,  then  the  cause  which  created 
that  effect  is  also  forbidden." 

A  limitation  upon  the  power  to  levy  taxes 
is  not  necessarily  a  limitation  upon  the  power 
to  contract  a  debt  Hitchcock  v.  Galveston, 
96  U.  S.  341.  24  L.  Ed.  659;  Jackson  County 
v.  Rendleman,  100  111.  379,  39  Am.  Rep.  44; 
Andrews  v.  Knox  County,  70  111.  65;  Mills 
v.  Gleason,  11  Wis.  470,  78  Am.  Dec.  721; 
Rendleman  v.  Jackson  County,  8  111.  App. 
287;  Town  of  Kankakee  v.  McGrew,  178  111. 
74,  52  N.  E.  893;  City  of  Danville  v.  Danville 
Water  Co.,  180  111.  235,  54  N.  E.  224;  Bal- 
timore &  Ohio  Southwestern  Railroad  Co. 
v.  People,  200  111.  541,  66  N.  B.  148;  Ketchum 
v.  Buffalo,  14  N.  Y.  361;  Opinion  of  Jus- 
tices, 126  Mass.  567;  1  Story  on  the  Con- 
stitution, {  880;  City  of  Galena  v.  Corwith, 
48  111.  423,  95  Am.  Dec.  557.  Section  12 
of  article  9  of  the  Constitution  provides  that 
"no  county,  city,  township,  school  district  op 
other  municipal  corporation,  shall  be  allowed 
to  become  indebted  in  any  manner  or  for 
any  purpose,  to  an  amount  Including  existing 
indebtedness,  in  the  aggregate  exceeding  Ave 
per  centum  on  the  value  of  the  taxable  prop- 
erty therein,  to  be  ascertained  by  the  last 
assessment  for  state  and  county  taxes,  pre- 
vious to  the  Incurring  of  such  indebtedness. 
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Any  county,  city,  school  district,  or  other 
municipal  corporation,  incurring  any  indebt- 
edness as  aforesaid,  shall  before,  or  at  the 
time  of  doing  so,  provide  for  the  collection  of 
a  direct  annual  tax,  sufficient  to  pay  the 
interest  on  such  debt  as  It  falls  due,  and  also 
to  pay  and  discharge  the  principal  thereof 
within  twenty  years  from  the  time  of  con- 
tracting the  same."  The  equalized  valua- 
tion of  property  in  Coles  county  for  the  year 
1897  being  $5,213,228,  5  per  cent,  of  the 
same  is  $260,661.40;  and,  the  equalized  val- 
uation of  the  property  In  that  county  for 
the  year  1898  being  $5,107,602,  5  per  cent 
of  the  same  Is  $258,380.10.  It  is  not  claimed 
or  shown  by  the  proofs  in  the  record  that 
the  indebtedness  of  Coles  county  on  Septem- ' 
ber  20,  1898,  when  the  contract  here  in  ques- 
tion was  made,  was  more  than  $50,000,  out- 
side of  the  amount  specified  in  the  contract 
for  the  construction  of  the  courthouse  made 
on  that  date.  If  the  $50,000  be  added  to  the 
$85,727,  the  amount  for  which  the  court- 
house was  contracted  to  be  built,  the  sum 
would  make  $135,727.  The  latter  amount  is 
far  less  than  either  $258,380.10  or  $260,661.40. 
Even  if  the  indebtedness  of  the  county  should 
be  put  at  $167,529,  as  it  appears  to  be  from 
some  of  the  resolutions  adopted  by  the  county 
board  in  June,  1901,  the  total  indebtedness 
of  the  county  would  still  be  less  than  either 
$258,380.10,  or  $260,661.40.  Therefore,  by 
incurring  the  indebtedness  for  the  repairing 
and  reconstruction  of  the  courthouse,  the 
county  did  not  become  indebted,  if  all  prior 
indebtedness  theretofore  existing  be  includ- 
ed, to  an  amount  exceeding,  in  the  aggregate, 
5  per  centum  on  the  value  of  the  taxable 
property  in  the  county,  as  ascertained  by 
the  last  assessment  for  state  and  county 
taxes  previous  to  the  making  of  the  contract. 
The  only  prohibition  against  incurring  in- 
debtedness which  the  Constitution  imposes  is 
that  embraced  in  section  12  of  article  9. 
No  county  is  allowed  to  become  indebted  in 
any  manner  or  for  any  purpose  to  an  amount, 
including  existing  indebtedness,  in  the  ag- 
gregate, exceeding  5  per  centum  on  the  value 
of  the  taxable  property  therein,  to  be  ascer- 
tained by  the  last  assessment  for  state  and 
county  taxes  previous  to  the  Incurring  of 
such  indebtedness.  In  discussing  the  ap- 
plication of  this  section  12  to  the  incurring 
of  indebtedness  by  towns  in  Town  of  Kan- 
kakee v.  McGrew,  178  111.  74,  52  N.  E.  893, 
we  said  (page  81,  178  111.,  page  894,  52  N. 
E.):  "That  the  aggregate  Indebtedness  of 
the  town  shall  not  exceed  the  constitutional 
limitation  is  the  only  restriction  upon  the 
power  of  a  town  to  become  indebted  to  dis- 
charge such  duties  devolved  upon  it  by  law." 
In  Culbertson  v.  City  of  Fulton,  127  111.  30, 
18  N.  E.  781,  we  said  (page  38,  127  111.,  page 
783,  18  N.  E.):  "The  indebtedness,  however, 
can  only  be  regarded  as  void  to  the  extent  of 
tie  amount  of  the  excess  over  the  constitu- 
tional limit  Up  to  and  under  that  limit 
the  indebtedness   is   valid.    The   inhibition 


operates  upon  the  indebtedness,  and  not  upon 
the  form  of  the  debt." 

The  proof  is  not  altogether  clear  that  the 
tax  levy  for  the  year  1898  of  75  cents  per 
$100  valuation  was  entirely  exhausted  by  the 
payment  of  the  current  expenses  for  that 
year.  It  is  not  entirely  clear  from  the  proof 
that  at  the  time  the  contract  was  made, 
Coles  county  was  indebted  in  the  sum  of 
$50,000,  or  that  its  finances  were  not  suffi- 
cient to  pay  the  amount  due  upon  the  con- 
tract at  the  time  therein  specified,  and  also 
to  pay  what  would  be  required  for  current 
expenses.  Out  of  the  money  on  band  at  the 
time  the  contract  was  made,  the  county  paid 
$1,144.97  thereon.  The  receipts  of  the  coun- 
ty for  taxes  for  the  year  1898  amounted  to 
$47,612;  for  1899,  to  $43,85Q;  and  for  1900,  to 
$48,129.  Before  the  contract  was  made,  to 
wit  on  September  14,  1898,  a  motion  was 
made  and  adopted  by  the  county  board  "that 
seventy-five  per  cent  of  the  present  levy  be 
hereby  appropriated  for  repairs  of  court- 
house, and  that  the  recommendations  of  the 
committee  be  concurred  in  and  adopted  as 
the  act  of  the  county  board."  At  the  same 
time  a  motion  was  made  and  adopted  to  the 
effect  that  "the  county  clerk  be  directed  to 
issue  such  county  orders  as  the  building  com- 
mittee may  request  and  to  Issue  county  war- 
rants in  anticipation  of  the  collection  of  taxes 
for  the  ensuing  year,  as  may  be  directed  by 
the  building  committee."  Seventy-five  per 
cent  or  three-fourths  of  the  tax  levy  for  the 
year  1898,  to  wit,  $47,612,  was  $35,709.  By 
its  action  the  county  board  appropriated  $35,- 
709  out  of  the  tax  levy  of  1898  for  repairs  up- 
on the  courthouse.  The  proceedings  show 
that  in  the  opinion  of  the  county  board,  the 
necessary  repairs  and  reconstruction  of  the 
courthouse  could  be  effected  out  of  the  levy 
of  75  cents  per  $100  valuation  without  addi- 
tional taxation.  The  fact  that  such  fund  of 
$35,709  may  have  been  misappropriated,  or 
applied  to  other  purposes  than  the  payment 
of  the  warrants  or  orders  in  question,  does 
not  affect  the  question  of  power  of  the  board 
to  make  the  contract  in  question.  County  of 
Pope  v.  Sloan,  92  111.  177. 

2.  It  is  said,  however,  by  counsel  for  plain- 
tiff in  error,  that  under  the  second  sentence 
of  section  12  of  article  9  of  the  Constitution, 
the  county,  before  or  at  the  time  of  making 
the  contract  should  have  provided  for  the 
collection  of  a  direct  annual  tax  sufficient  to 
pay  the  interest  on  the  debt  incurred  by  the 
making  of  the  contract  as  it  fell  due,  and 
also  to  pay  and  discharge  the  principal  there- 
of within  20  years  from  the  time  of  contract- 
ing the  same.  We  have  held  that  the  second 
sentence  of  section  12  "has  reference  to  in- 
debtedness, the  amount  whereof  has  become 
fixed  and  absolute,  and  the  payment  thereof 
deferred  to  a  stated  period  In  the  future." 
City  of  Danville  v.  Danville  Water  Co.,  180 
111.  235,  54  N.  E.  224;  Town  of  Kankakee  v. 
McGrew,  178  111.  74,  52  N.  E.  893.  We  also 
said  in  Baltimore  &  Ohio  Southwestern  Ball- 
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road  Co.  v.  People,  200  111.  541,  66  N.  E.  148 
(page  553,  200  HI.,  page  152,  66  N.  E):  "In 
construing  this  part  of  section  12,  we  held 
that,  within  the  five  per  bent,  limit,  it  was 
lawful  for  a  municipality  to  contract  debts 
without  providing  for  a  direct  annual  tax, 
unless  payment  of  such  indebtedness  is  de- 
ferred to  a  fixed  future  period,  and  which 
bears  interest"  It  is  a  serious  question 
whether  the  debt  contracted  by  the  contract 
here  entered  into  is  a  debt  that  falls  due  at 
a  fixed  future  period,  and  bears  interest. 
Here  the  work  was  "to  be  paid  for  during 
the  construction  to  the  parties  of  the  first 
part,  monthly  on  the  basis  of  eighty-five  per 
cent,  of  the  value  of  the  labor  performed  and 
material  In  place  in  the  building,  as  estimat- 
ed by  the  architect,  in  interest-bearing  coun- 
ty orders,  bearing  seven  per  cent  interest 
per  annum  from  date  thereof,  and  the  bal- 
ance in  interest-bearing  county  orders,  bear- 
ing seven  per  cent  interest  per  annum  from 
date  thereof,  upon  the  completion  and  accept- 
ance of  the  building."  It  is  questionable 
whether  this  provision  created  a  debt  that 
fell  due  at  a  fixed  period  in  the  future.  It 
would  seem  that  the  Constitution  contemplat- 
ed a  bonded  indebtedness,  or  an  analogous  in- 
debtedness, which  draws  interest  each  year, 
and  falls  due  all  at  one  time,  or  falls  due 
from  year  to  year.  In  Baltimore  &  Ohio 
Southwestern  Railroad  Co.  v.  People,  supra, 
the  city  of  Flora  had  contracted  to  purchase 
an  electric  light  plant,  and  had  provided  for 
the  payment  of  a  debt  that  the  light  compa- 
ny had  on  Its  plant,  in  the  sum  of  $13,000, 
payable  in  yearly  installments  of  $1,000  each, 
and  bearing  0  per  cent  interest  and  it  was 
there  claimed  that  this  was  a  debt  that  came 
within  this  same  constitutional  Inhibition; 
and  we  there  held  that  "the  case  at  bar  does 
not  fall  within  the  provisions  of  the  section, 
as  construed  by  this  court"  In  City  of  Dan- 
ville v.  Danville  Water  Co.,- supra,  it  was  held 
(page  244,  180  111.,  page  226,  54  N.  E.)  that 
"the  obligation  of  a  city  under  an  ordinance 
fixing  the  reasonable  rate  of  annual  rental 
to  be  paid  for  water  hydrants  does  not  cre- 
ate that  character  of  indebtedness  contem- 
plated by  section  12  of  article  9  of  the  Consti- 
tution of  1870,  to  pay  which  that  section  re- 
quires a  direct  annual  tax  shall  be  provided 
at  the  time  of  incurring  the  indebtedness. 
Said  section  of  the  Constitution,  in  the  re- 
spect under  consideration,  has  reference  to 
indebtedness,  the  amount  whereof  has  -be- 
come fixed  and  absolute,  and  the  payment 
thereof  deferred  to  a  stated  period  in  the  fu- 
ture." See,  also,  Town  of  Kankakee  v.  Mc- 
Grew,  supra. 

It  is  further  Insisted  on  the  part  of  the 
plaintiff  in  error  that  these  orders  or  war- 
rants issued  by  the  county  board  under  the 
contract  in  question  were  void,  as  not  be- 
ing in  compliance  with  section  2  of  chapter 
146a  of  the  Revised  Statutes.  That  section 
2  provides  as  follows:  "That  whenever 
there  Is  no  money  in  the  treasury  of  any 


county,  township,  city, 'school  district  or  oth- 
er municipal  corporation  to  meet  and  defray 
the  .ordinary  and  necessary  expenses  thereof, 
it  shall  be  lawful  for  the  proper  authorities 
of  any  county,  township,  city,  school  district 
or  other  municipal  corporation,  to  provide 
that  warrants  may  be  drawn  and  issued, 
against  and  in  anticipation  of  the  collection 
of  any  taxes,  already  levied  by  said  authori- 
ties for  the  payment  of  the  ordinary  and  nec- 
essary expenses  of  any  such  municipal  cor- 
poration, to  the  extent  of  seventy-five  per- 
centum  of  the  total  amount  of  any  said  tax 
levy:  provided,  that  warrants  drawn  and  Is- 
sued under  the  provisions  of  this  section, 
shall  show  upon  their  face  that  they  are  pay- 
able solely  from  said  taxes  when  collected, 
and  not  otherwise,  and  shall  be  received  by 
any  collector  of  taxes  in  payment  of  the  tax- 
es, against  which  they  are  issued,  and  which 
taxes,  against  which  said  warrants  are 
drawn,  shall  be  set  apart  and  held  for  their 
payment."  3  Starr  &  C.  Ajin.  St  (2d  Ed.) 
pp.  3994,  3995,  c.  146a.  We  are  inclined  to 
think  that  these  warrants  or  orders  are  in- 
valid, as  not  -being  in  compliance  with  the 
statute  above  quoted.  They  recite  upon  their 
face  that  they  are  "to  be  paid  out  of  any 
moneys  in  the  county  treasury  not  otherwise 
appropriated."  They  do  not  show  upon  their 
face  that  they  are  payable  solely  from  taxes 
already  levied,  and  from  said  taxes  when 
collected,  and  not  otherwise.  They  can  only 
be  drawn  and  issued  against  and  in  antici- 
pation of  the  collection  of  the  taxes  already 
levied,  and  must  so  show  upon  their  face.  In 
addition  to  this,  they  are  required  by  the 
statute  to  be  countersigned  by  the  county 
treasurer,  and  they  are  not  so  countersigned. 
Rev.  St  1885,  c.  35,  §  10,  par.  3;  1  Starr  & 
C.  Ann.  St.  (2d  Ed.)  p.  1136,  "c.  35.  The  proof 
is  not  clear  that  when  these  warrants  were 
drawn,  there  was  any  money  in  the  treasury 
for  their  payment.  In  Town  of  Kankakee  v. 
McGrew,  supra,  we  held  that  when  there  is 
no  money  in  the  treasury,  and  there  is  no  tax 
in  course  of  collection,  such  a  warrant  or  or- 
der is  void.  See,  also,  Strodtman  v.  County 
of  Menard,  56  111.  App.  120;  Amos  v.  Burrus, 
11  111.  App.  383;  Locke  v.  Davison,  111  111. 
19.  We  are  of  the  opinion  that  the  warrants 
or  orders  issued  under  the  contract  were 
void. 

The  contract  price,  as  has  already  been 
stated,  was  $85,727.  The  Judgment  was  ren- 
dered for  $82,004.62,  as  principal,  and  $13,- 
199.69,  as  interest.  The  sum  of  $82,004.62  is 
tie  amount  of  the  certificates  or  warrants 
which  were  surrendered  upon  the  trial  to  be 
canceled,  and  was  the  entire  amount  of  the 
contract  price,  less  $1,144.97  that  was  paid 
in  cash  to  the  defendant  in  error,  and  less 
$2,577.41,  the  amount  of  the  two  certificates 
or  warrants  that  were  not  surrendered.  It 
is  claimed  on  the  part  of  the  plaintiff  in  er- 
ror that  the  Judgment  should  be  reversed  be- 
cause two  orders  were  not  surrendered.  It  is 
not  claimed 'or  shown  that  these  two  orders 
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were  under  the  control  of  the  plaintiff  be- 
low, or  the  usees  in  this  suit  The  court  be- 
low,  in  rendering  the  judgment,  did  not  in- 
clude the  two  orders  which  were  not  sur- 
rendered. Of  this  the  plaintiff  in  error  can- 
not complain.  There  can  never  be  another 
suit  on  this  contract.  Inasmuch  as  the  or- 
ders are  held  to  be  void,  the  objection  that 
they  were  not  surrendered  for  cancellation 
is  without  force.  Inasmuch  as  they  are  void, 
they  cannot  be  enforced  against  the  county, 
and  their  possession,  if  surrendered,  would  be 
of  no  benefit  to  the  county.  Paul  v.  Kenosha, 
22  Wis.  266,  94  Am.  Dec.  598.  Counsel  for 
defendant  In  error,  as  we  understand  their 
brief,  admit  these  orders  to  be  void.  They 
say  in  their  brief:  "In  addition  to  this,  if 
the  orders  are  void,  and  every  one  agrees 
that  that  Is  true,  adopting  the  language  of 
the  Supreme  Court  of  Wisconsin  in  the  case 
of  Paul  v.  Kenosha,  22  Wis.  266,  94  Am.  Dec. 
598,  where  the  contention  was  made  that  cer- 
tain bonds,  held  to  be  void,  were  not  sur- 
rendered for  cancellation,  *we  are  really  at  a 
loss  to  imagine  what  earthly  benefit  the  pos- 
session of  the  bonds  would  be  to  the  city.'  " 

It  follows  that,  the  orders  provided  for  in 
the  contract  being  void,  the  Judgment  below 
was  erroneous  to  the  extent  of  $13,190.69, 
which  was  the  amount  of  Interest  allowed. 
The  judgment  should  have  been  for  only  $82,- 
004.62.  The  contract  did  not  provide  for  the 
payment  of  Interest,  but  provided  for  the 
payment  of  the  amount  therein  named  in  or- 
ders which  were  to  draw  Interest  The  or* 
ders  being  void,  Interest  cannot  be  recovered, 
as  the  contract  does  not  provide  that  the 
amount  for  which  the  courthouse  was  to  be 
repaired  and  reconstructed,  to  wit,  $85,727 
should  draw  interest,  but  only  that  the  coun- 
ty orders  in  which  that  amount  was  to  be 
paid  were  to  draw  interest  We  have  held 
that  "a  municipal  corporation,  under  the  uni- 
form ruling  of  this-  court,  is  not  chargeable 
with  interest  on  claims  against  it  in  the  ab- 
sence of  express  agreement  therefor;  the  on- 
ly exception  being  where  money  is  wrong- 
fully obtained  and  lllegally'wlthheld  by  it." 
City  of  Danville  v.  Danville  Water  Co.,  180 
111.  235,  54  N.  E.  224;  City  of  Peoria  v.  Con- 
struction Co.,  169  111.  36,  48  N.  E.  435;  Vider 
v.  City  of  Chicago,  104  111.  354,  45  N.  E.  720; 
City  of  Pekin  v.  Reynolds,  31  III.  529;  City 
of  Chicago  v.  People,  56  111.  327.  There  is 
nothing  in  the  proofs  to  bring  the  present 
case  within  such  exception.  The  orders  be- 
ing out  of  the  way  as  being  invalid,  there  Is 
no  express  agreement  for  the  payment  of  In- 
terest and  therefore  it  was  error  in  the  trial 
court  to  allow  the  same. 

3.  But  in  the  case  at  bar  the  declaration 
contains  the  common  counts,  and  declares 
for  interest  and  for  an  amount  due  upon  an 
accounting.  A  suit  will  lie  against  a  county 
under  the  common  counts,  for  the  building 
of  a  jail  or  a  courthouse,  where  the  work 
has  been  done  and  the  house  accepted. 
County  of  Jackson  v.  Hall,  53  111.  440;  Maher 


v.  City  of  Chicago,  38  111.  266;  Clark  County 
v.  Lawrence,  63  111.  32.  Although  the  war- 
rants* or  orders  were  here  offered  and  receiv- 
ed in  evidence,  yet  the  defendant  in  error 
did  not  rely  upon  them  wholly  as  legal  evi- 
dence of  indebtedness,  but  introduced  the 
record  kept  by  the  county  board,  which 
showed  that  the  amounts  of  these  orders,  as 
accounts  and  demands  against  the  county, 
were  presented  to  the  board  and  found  to  be 
correct  and  audited  by  the  board  as  Just  de- 
mands against  the  county.  As  was  said  in 
Town  of  Kankakee  v.  McGrew,  supra:  "The 
record  of  these  proceedings  of  the  board  was 
offered  as  evidence  of  an  accounting,  and 
was  accepted  by  the  court  as  sufficient  to 
sustain  a  right  of  recovery  under  the  count 
of  the  declaration  averring  liability  by  rea- 
son of  an  accounting  between  the  parties 
•  •  *  This  record  constitutes  the  best  ev- 
idence as  to  the  proceedings  of  the  board, 
and  it  was  produced  before  the  court  It  es- 
tablished prima  facie  an  accounting  between 
the  parties.  We  find  no  evidence  in  the  rec- 
ord tending  to  overcome  the  prima  facie  case 
thus  made  by"  defendant  In  error. 

In  the  present  case  the  defendant  In  error 
completed  the  courthouse  to  the  satisfaction 
of  the  county  authorities,  and  the  latter  ac- 
cepted it  and  appropriated  it  to  the  use  of 
the  county.  Their  records  also  show  "that 
when  they  accepted  the  building,  they  ac- 
knowledged the  price  fixed  by  the  contract 
for  the  construction  of  the  building  to  be 
due  to  the  defendant  in  error.  Where  a  con- 
tract has  thus  been  performed,  and  nothing 
remains  to  be  done  but  the  payment  of  the 
money,  a  suit  may  be  maintained  on  the 
common  counts.  Where  the  law  charges  a 
municipality  with  the  performance  of  cer- 
tain duties,  involving  the  creation  of  obliga- 
tions and  Indebtedness,  and  authorizes  it  to 
exercise  powers,  which  may  result  in  the 
creation  of  legal  demands  against  it  it  may 
be  necessary  for  it  to  perform  these  duties 
and  exercise  these  powers,  even  if  there  is 
no  money  in  its  treasury,  and  no  tax  has 
been  levied  or  is  in  process  of  collection. 
Town  of  Kankakee  v.  McGrew,  178  111.  74, 
52  N.  E.  893.  Where  a  statute,  in  authoriz- 
ing a  municipal  corporation  to  exercise  a  cer- 
tain power,  specifically  regulates  the  mode 
In  which  that  power  Is  to  be  exercised,  but 
the  municipal  authorities  exercise  It  In  a 
manner  different  from  that  prescribed  by  the 
statute,  the  municipality  will  be  estopped 
from  setting  up  the  irregular  exercise  of  the 
power  when  it  is  called  upon  to  pay  for 
what  it  has  received,  where  the  proof  shows 
that  it  has  received  and  accepted  the  benefit 
of  the  contract  thus  irregularly  entered.  Into. 
Westbrook  v.  Middlecoff,  99  111.  App.  327. 

Section  24  of  chapter  34  of  the  Revised 
Statutes  provides  that  "each  county  shall 
have  power  •  *  •  to  make  all  contracts 
and  do  all  other  acts  in  relation  to  the  prop- 
erty and  concerns  of  the  county  necessary  to 
the    exercise  of  its  corporate  powers."     1 
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Starr  A  C.  Ann.  St  (2d  Ed.)  p.  1085,  c.  34. 
Where  power  Is  thus  given  to  do  a  thing, 
there  is  given  at  the  same  time,  by  implica- 
tion, authority  to  use  the  necessary  means 
by  which  that  thing  can  be  done.  Dutton  v. 
City  of  Aurora,  114  I1L  138,  28  N.  E.  461. 

Section  26  of  the  same  chapter  34  provides 
as  follows:  "It  shall  be  the  duty  of  the 
county  board  of  each  county:  First.  To 
erect  or  otherwise  provide  when  necessary, 
and  the  finances  of  the  county  will  justify 
it,  and  keep  in  repair,  a  suitable  court  house, 
Jail,  and  other  necessary  county  buildings, 
and  to  provide  proper  rooms  and  offices  for 
the  accommodation  of  the  several  courts  of 
record  of  the  county,  and  for  the  county 
board,  county  clerk,  county  treasurer,  re- 
corder,  sheriff  and  the  clerks  of  said  courts, 
and  to  provide  suitable  furniture  therefor. 
But  in  counties  not  under  township  organiza- 
tion, no  appropriations  shall  be  made  for  the 
erection  of  public  buildings,  without  first 
submitting  the  proposition  to  a  vote  of  the 
people  of  the  county,  and  said  vote  shall  be 
submitted  in  the  same  manner  and  under  the 
same  restrictions,  as  provided  for  in  like 
cases  in  section  27  of  this  act;  and  the  votes 
therefor  shall  be  'For  taxation,'  specifying 
the  object,  and  those  against  shall  be 
'Against  taxation,'  specifying  the  object."  1 
Starr  &  C.  Ann.  St  (2d  Ed.)  pp.  1089,  1090,  c 
34.  The  county  of  Coles  Is  under  township 
organization,  and  it  is  apparent  from  the 
reading  of  section  26  that  it  has  authority  to 
erect  a  courthouse  without  submitting  the 
proposition  as  to  such  erection  to  a  vote  of 
the  people.  The  county  board  is  itself  the 
judge  of  the  necessity  of  building  the  court- 
house. The  duty  imposed  npon  the  board  in 
reference  to  this  matter  is  imperative,  as 
shown  by  the  use  of  the  words  "it  shall  be 
the  duty."  In  Andrews  v.  Knox  County,  70 
111.  65,  we  said  (page  69):  "Among  the  du- 
ties imposed  by  law  upon  the  board  of  su- 
pervisors, and  in  Imperative  language,  is  to 
build,  as  often  as  may  be  necessary,  court- 
houses and  jails,  or  cause  the  same  to  be  re- 
paired, in  their  respective  counties,  at  the 
expense  of  such  counties.  About  this  they 
have  no  discretion.  *  •  •  The  time  when, 
the  style,  capacity,  and  cost  of  such  erec- 
tions, are  wholly  committed  to  them,  with 
no  responsibility  to  any  power  save  the  peo- 
ple." The  word  "necessary,"  as  here  used, 
is  not  to  be  interpreted  as  referring  to  such 
measures  as  are  absolutely  and  indispensa- 
bly necessary,  but  as  including  all  appropri- 
ate means  which  are  conducive  or  are  adapt- 
ed to  the  end  to  be  accomplished,  and  which, 
in  the  judgment  of  the  board,  will  most  ad- 
vantageously effect  it  Juilliard  v.  Green- 
man,  110  U.  S.  421,  4  Sup.  Ct.  122,  28  L.  Ed. 
204.  The  word  "when,"  as  used  in  Bection 
26,  precedes  not  only  the  word  "necessary," 
but  alio  precedes  the  words  "the  finances  of 
the  county  will  justify  it."  The  board  is 
not  only  to  determine  when  It  is  necessary 
to  erect  the  building,   but  also   when  the 


finances  of  the  county  will  justify  it.  The 
words  "when  the  finances  of  the  county  will 
justify  it"  cannot  be  construed  to  mean  that 
the  county  has  no  power  to  make  a  contract 
for  the  repair  or  reconstruction  of  a  court- 
house unless  ft  has  the  cash  in  its  treasury. 
The  fifth  paragraph  of  said  section  26  shows 
that  "finances"  include  all  debts  and  liabili- 
ties of  every  description,  and  the  assets,  and 
other  means  of  discharging  the  same.  In 
passing  upon  the  question,  the  county  board 
takes  into  consideration  everything  in  con- 
nection with  the  fiscal  affairs  of  the  county, 
and  if,  in  good  faith  and  without  fraud,  it 
determines  that  the  finances  justify  the  erec- 
tion of  the  courthouse,  the  person  with 
whom  the  contract  is  made  to  build  the 
same  is  not  bound  to  inquire  into  the  cor- 
rectness of  their  determination.  The  con- 
clusion which  the  board  comes  to  upon  the 
subject  is  the  one  that  must  control.  Here 
the  board  was  confronted  with  such  a  con- 
dition of  affairs  that  it  seemed  proper  and 
right  to  provide  for  the  repairing  and  recon- 
struction of  the  courthouse.  The  old  court- 
house was  not  merely  unsuitable  for  the  pur- 
poses for  which  it  was  erected,  but  is  shown 
"to  have  been  dangerous  and  a  menace  to 
the  life  and  health  of  all  persons  required  to 
be  in  attendance  upon  the  court"  The 
board  found  that  the  cost  of  the  construction 
of  the  courthouse  could  be  met  by  the  tax 
of  75  cents  on  the  $100,  and,  while  the  re-, 
suit  may  have  proved  that  they  were  mis- 
taken upon  this  subject  yet  there  is  nothing 
to  show  that  there  was  any  want  of  good 
faith  or  any  fraud  on  the  part  of  the  board. 
Inasmuch  as  it  was  the  legal  duty  of  the 
county  board  to  repair  and  reconstruct  the 
courthouse,  it  was  proper  that  it  should  dis- 
charge that  duty  a,nd  exercise  the  power 
conferred  upon  it  by  the  statute;  it  having 
clearly  appeared  that  the  performance  of 
that  duty  would  not  necessitate  an  expendi- 
ture to  an  amount  which,  together  with  ex- 
isting indebtedness  of  the  county,  would  ex- 
ceed the  5  per  cent  limitation  imposed  by 
the  Constitution.  As  was  said  in  Town  of 
Kankakee  v.  McGrew,  supra:  "The  restric- 
tions of  said  sections  1  and  2  of  chapter  146a 
are  upon  the  power  of  the  town  to  draw  war- 
rants for  the  payment  of  money,  not  upon 
its  power  to  Incur  obligations  and  indebted- 
ness." The  same  rule  would  apply  to  a 
county,  as  to  a  town. 

Statutes  tending  to  effect  objects  of  great 
public  utility  are  to  receive  liberal  and  be- 
nign interpretation.  Potter's  Dwarris  on 
Statutes,  203,  note.  Section  27  of  said  chap- 
ter 34  provides  that  "whenever  the  county 
board  shall  deem  it  necessary  to  assess  taxes 
the  aggregate  of  which  shall  exceed  the  rate 
of  seventy-five  cents  per  $100.00  valuation 

•  *  *  the  county  board  may  .*  *  * 
provide  for  the  submission  of  the  .question 

*  •  *  to  a  vote  of  the  people,"  etc.  The 
statute  thus  leaves  it  to  the  county  board  to 
determine  when  it  shall  be  necessary  to  sub- 
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mlt  the  question  there  Indicated  to  the  peo- 
ple. "Where  the  county  court  of  a  county  Is 
invested  with  jurisdiction  and  power  to  order 
the  erection  and  repair  of  bridges,  and  is 
charged  with  the  duty  of  taking  care  of  and 
maintaining  the  poor,  a  limitation  in  the 
general  revenue  laws  as  to  the  rate  or  amount 
of  taxes  which  may  be  annually  levied  for 
bridges  and  paupers  does  not  measure  the 
legal  power  of  the  county  court  to  bind  the 
county  by  contracts  otherwise  binding  for 
those  purposes."  Beach  on  Public  Corp.  p. 
792.  See,  also,  County  of  Christian  v.  Ker- 
rigan, 191  111.  484,  61  N.  B.  479. 

In  Fitzgerald  v.  Harms,  92  111.  372,  Harms 
had  a  contract  for  work  In  reference  to  the 
foundation  of  the  courthouse  of  Cook  county, 
and  there  the  court  refers  to  the  powers  of 
the  county,  as  contained  in  sections  24,  25, 
and  26  of  chapter  34,  above  referred  to,  and 
says  (page  375):  "We  shall  not  stop  to  in- 
quire whether  the  claim  of  the  contractor  was 
meritorious  or  not  We  have  referred  brief- 
ly to  some  of  the  leading  facts,  for  the  pur- 
pose of  showing  that  the  claim  was  one  of  a 
character  that  came  within  the  jurisdiction 
and  power  of  the  county  board  to  settle  and 
adjust  Under  the  statute  the  board  of  com- 
missioners had  the  power  to  erect  a  court- 
house, it  had  the  authority  to  make  all  con- 
tracts necessary  to  the  exercise  of  its  cor- 
porate powers,  and  it  was  likewise  intrusted 
with  power  to  examine  and  settle  all  accounts 
against  the  county,  and  all  accounts  concern- 
ing the  receipts  and  expenditures  of  the  coun- 
ty." And  the  lower  court  was  there  sustain- 
ed in  its  refusal  to  enjoin  the  county  board, 
which  was  shown  not  to  have  acted  fraudu- 
lently or  corruptly  or  by  collusion,  from  set- 
tling and  adjusting  the  claim  against  the 
county  there  under  consideration.  See,  also, 
Jackson  County  v.  Rendleman,  100  111.  379, 
39  Am.  Rep.  44;  County  of  La  Salle  v.  Mil- 
ligan,  143  111,  321.  32  N.  E.  196;  Seagraves 
v.  City  of  Alton.  13  111.  366;  County  of  Ver- 
milion v.  Knight,  1  Scam.  97. 

In  County  of  Jackson  v.  Hall,  53  111.  440, 
it  was  held  that  the  eouoty  of  Jackson  was  es- 
topped from  denying  liability,  although  there 
was  no  contract  made'  for  the  building  of  a 
Jail,  Inasmuch  as  the  jail  was  accepted  by 
the  county  authorities  and  used  by  them  when 
completed;  and  It  was  .there  said  (page  443): 
"The  county  judge  and  his  associates  are  em- 
powered by  law  to  provide  a  sufficient  county 
jail,  whenever  the  means  are  such  as  to  justify 
It.  *  •  *  Having  such  power,  and  having 
received  the  jail  and  issued  bonds  for  its  pay- 
ment, the  county  thereby  becomes  liable,  and 
cannot  avoid  the  action  of  the  court" 

In  Hitchcock  v.  Galveston,  96  U.  S.  341,  24 
It.  Ed.  659,  where  a  city  agreed  to  pay  for 
sidewalks  In  city  bonds,  and  the  bonds  were 
held  to  be  Invalid,  it  was  decided  that  the 
city  was  liable  upon  Its  contract,  and  that, 
although  It  had  agreed  to  pay  In  a  way  In 
which  It  had  no  power  to  pay,  yet,  having 
received  the  property,  it  was  estopped  to  deny 


its  power  to  contract;  and  it  was  there  said 
by  the  Supreme  Court  of  the  United  States: 
"It  is  enough  for  them  [the  plaintiffs]  that 
the  city  council  have  power  to  enter  into  a 
contract  for  the  improvement  of  the  side- 
walks; that  such  a  contract  was  made  with 
them;  that  under  it  they  have  proceeded  to 
furnish  materials  and  do  work,  as  well  as  to 
assume  liabilities;  that  the  city  has  received 
and  now  enjoys  the  benefit  of  what  they  have 
done  and  furnished;  that  for  these  things 
the  city  promised  to  pay;  and  that  after  hav- 
ing received  the  benefit  of  the  contract,  the 
city  has  broken  it" 

It  makes  no  difference  that  the  contract  in 
the  case  at  bar  provided  for  payment  in  coun- 
ty orders,  and  that  these  county  orders  are 
invalid.  In  Hitchcock  v.  Galveston,  supra,  it 
was  said:  "If  payments  cannot  be  made  In 
bonds  because  their  Issue  is  ultra  vires,  it 
would  be  sanctioning  rank  injustice  to  hold 
that  payment  need  not  be  made  at  all.  Such 
is  not  the  law.  The  contract  between  the  par- 
ties is  in  force,  so  far  as  it  is  lawful." 

As  was  said  In  Badger  v.  Inlet  Drainage 
District,  141  IU.  540,  31  N.  E.  170:  'The  do- 
ing of  the  thing  in  a  proper  way  is  a  legiti- 
mate charge  upon  the  revenues  of  the  mu- 
nicipality; and  so,  when  it  is  done  and  Is 
accepted  and  enjoyed  by  the  municipality, 
the  municipality  gets  what  it  had  authority 
to  get  In  a  different  way,  and  it  should  there- 
fore pay  for  it  what  It  would  have  had  to 
pay,  had  it  got  It  In  the  right  way."  See, 
also,  Town  of  "Bruce  v.  Dickey,  116  111.  527,  6 
N.  E.  435;  Maher  v.  City  of  Chicago,  38  111. 
266;  City  of  Chicago  v.  Norton  Milling  Co., 
196  111.  580,  63  N.  E.  1043. 

4.  It  is  claimed  by  the  plaintiff  In  error 
that  this  Judgment  cannot  be  sustained  be- 
cause the  proof  shows  that  there  were  Hens 
to  the  amount  of  about  $12,000  filed  by  certain 
subcontractors  against  the  warrants  and  or- 
ders or  money  due  the  contractor  upon  the 
erection  of  the  courthouse,  as  provided  by  sec- 
tion 24  of  chapter  82  of  the  Revised  Statutes, 
being  the  mechanics'  lien  act  (2  Starr  &  C. 
Ann.  St.  [2d  Ed.]  p.  2572,  c.  82),  and  which 
section  24  was  recently  passed  upon  by  this 
court  In  West  Chicago  Park  Com'rs  v.  West- 
ern Granite  Co.,  200  111.  527,  66  N.  B.  37. 

So  far  as  the  warrants  or  orders  are  con- 
cerned, the  Hens  can  be  of  no  avail,  Inasmuch 
as  such  warrants  or  orders  are  here  held  to 
hare  been  invalid.  This  suit  is  brought  for 
the  purpose  of  determining  whether  the  county 
Is  liable  to  pay  to  the  contractor  for  the  ben- 
efit of  the  usees  the  money  due  by  the  terms 
of  the  contract  The  filing  of  the  claims  for 
these  liens  cannot  prevent  defendant  in  error 
from  obtaining  judgment  A  different  ques- 
tion may  arise  when  the  time  comes  for  the 
county  to  pay  the  money  due  upon  the  judg- 
ments. These  claimants  of  liens,  even  if  the 
defendant  In  error  Is  Indebted  to  them,  would 
obtain  nothing  If  the  defendant  in  error 
should  not  be  successful  in  this  litigation.  In 
other  words,  the  success  of  the  defendant  in 
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error  in  this  litigation  is  for  the  benefit  of  the 
claimants  of  liens.  The  question  here  is 
whether  the  county  owes  money  to  the  defend- 
ant in  error,  and  not  whether  the  county 
owes,  money  to  the  lien  claimants.  The  lat- 
ter have  no  direct  claim  against  the  county. 
Their  only  claim  is  a  lien  upon  the  money 
that  is  to  be  paid  to  the  defendant  in  error, 
and  if  the  amount  of  the  lien  claims  were  de- 
ducted from  the  amount  of  the  judgment,  and 
the  claimants  should  enforce  their  liene  against 
the  money  that  would  be  coming  to  the  de- 
fendant in  error  on  this  judgment,  defendant 
in  error  would  be  obliged  to  pay  double  the 
amount  of  the  liens.  Zimmerman  v.  Wead,  18 
111.  301;  Tedrick  v.  Wells,  152  111.  214,  38  N. 
B.  625. 

Our  conclusion  is  that  the  judgment  of  the 
court  below  was  correct  to  the  extent  of  $82,- 
004.62,  but  that  it  was  erroneous  in  allowing 
interest  upon  the  orders  or  warrants  in  ques- 
tion to  the  amount  already  stated.  There- 
fore the  judgment  of  the  circuit  court  of 
Coles  county  is  affirmed  as  to  the  sum  of  $82,- 
004.62,  and  reversed  as  to  the  balance  there- 
of, consisting  of  such  interest  as  aforesaid. 
It  is  not  necessary,  however,  to  remand  the 
cause  to  the  lower  court,  but  judgment  is 
here  entered  for  $82,004.62,  together  with  in- 
terest thereon  at  the  legal  rate  from  the 
date  of  the  entry  of  the  judgment  in  the 
court  below,  to  wit,  April  12,  1902.  Partly 
affirmed,  and  judgment  here. 


(209  m.  9) 

ILLINOIS  CENT.  R.  CO.  v.  SCHEFFNER. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

RAILROADS — INJURIES   TO   TRAVELER    AT   CROSS- 
ING— EVIDENCE — 8PECIAX    INTERROGATORIES 
—DECLARATION— SUFFICIENCY. 

1.  Where  the  verdict  is  based  on  a  count  qf 

the  declaration  which  states  a  good  cause  of  ac- 
tion, a  motion  in  arrest  of  judgment  for  the  in- 
sufficiency of  the  declaration  is  properly  denied, 
and  it  is  not  necessary  to  determine  whether  the 
other  counts  are  sufficient. 

2.  In  an  action  against  a  railway  company  for 
injuries  to  a  traveler  at  a  railroad  crossihg, 
plaintiff  testified  that  as  he  approached  the 
crossing  he  observed  a  freight  train  passing 
east;  that  while  he  was  from  300  to  400  feet 
from  the  track,  and  again  as  he  started  down 
the  incline  of  the  highway  leading  to  the  track,  he 
saw  the  freight  train  still  going  east,  and  looked 
to  see  whether  any  train  was  approaching  from 
the  west,  but  saw  none.  Looking  westerly  from 
the  highway  at  the  beginning  of  the  incline*  a 
train,  if  approaching  from  the  west  about  400 
feet  away,  would  be  partially  visible  only ;  that 
is,  the  smokestack  of  the  engine  and  tops  of 
the  higher  cars  would  be  seen.  Plaintiff  was 
driving  at  a  trot  from  five  to  six  miles  an  hour, 
and  he  did  not  slacken  his  speed  as  he  approach- 
ed the  track.  On  reaching  the  track  a  gasoline 
motor  car  passed  on  the  track,  frightening  his 
horse,  causing  the  injuries  complained  of.  This 
motor  car  could  not  be  seen  by  plaintiff  as  he 
approached  the  track.  Held,  that  there  was 
evidence  tending  to  show  that  plaintiff  exercis- 
ed due  care,  making  the  question  of  his  con- 
tributory negligence  a  question  for  the  jury. 

3.  Where,  in  an  action  against  a  railway  com- 
pany for  injuries  to  a  traveler  at  a  railroad 
crossing,  the  court  submitted  the  question  in  the 


special  verdict  whether  defendant  was  negli- 
gent in  the  manner  in  which  a  motor  car  ap- 
proaching the  crossing  was  managed,  the  re- 
fusal to  submit  the  question  as  to  what  the 
negligence  consisted  of  was  proper. 

4.  A  special  interrogatory  in  case  the  jury  are. 
to  return  special  findings  is  improper,  unless  a 
responsive  answer  would  be  inconsistent  to  some 
general  verdict  that  might  be  returned. 

5.  Where  the  court  has  charged  that  no  duty 
rested  on  a  party  to  perform  a  particular  act, . 
the  refusal   to  submit  to  the  jury   the   special 
interrogatory  whether  the  party  was  negligent 
for  not  doing  the  act  is  proper. 

6.  Where  the  court  could  not  presume  that 
any  particular  method  was  the  ordinary  method 
of  operating  a  gasoline  motor  car,  and  there 
was  no  evidence  showing  the  ordinary  method, 
the  court  could  not  instruct  the  jury  that  de- 
fendant had  the  right  to  run  the  car  in  the  ordi- 
nary method. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  John  Scheffner  against  the  Il- 
linois Central  Railroad  Company.  From  a 
Judgment  of  the  Appellate  Court,  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  appeal  from  the  Appellate  Court 
for  the  Second  District,  which  affirmed  a 
judgment  of  the  circuit  court  of  Stephenson 
county  for  $2,000,  in  favor  of  appellee, 
against  appellant  The  suit  was  an  action  of 
trespass  on  the  case,  to  recover  for  a  •  per- 
sonal injury  alleged  to  have  been  received 
on  account  of  negligence  of  appellant  Upon 
a  trial  in  the  circuit  court  the  jury  found  for 
appellee,  and  assessed  his  damages  at  'the 
amount  above  stated.  Motions  for  a  new 
trial  and.  in  arrest  of  judgment  were  re- 
spectively overruled,  after  which  judgment 
was  rendered  upon  the  verdict  in  favor  of 
appellee. 

It  was  stipulated  by  the  parties  to  the  suit 
that  the  portion  of  the  railroad  in  question 
was   constructed  in   1887   by  the  Chicago, : 
Madison  &  Northern  Railroad  Company,  and 
was  leased  to  appellant  in  April,  1888. 

The   appellee   received   the   Injuries   com- 
plained of  at  a  crossing  of  this  railroad  and  : 
a  public  highway  in  Stephenson  county  on 
October  5, 1000.    The  railroad  track,  which  is 
a  single  track,  runs  east  and  west  and  the  • 
highway  runs  north  and  south.  'The  high- 
way was  located  on  the  same  line  for  a  num- 
ber of  years  prior  to  the  construction  of  the 
railroad.    Wben  the  railroad  was  built  the  : 
company  made  a  cut  at  this  place  for  its 
roadbed,  and  excavated  earth  for  a  distance 
of  several  hundred  feet  west  of  the  high- 
way.   The  testimony   shows  that  this  cut 
varies  in  depth,  being  9.7  feet  In  depth  at 
the  crossing  with  the  highway,  and  16;  1  feet 
deep  farther  west    West  of  the  latter  point . 
the  cut  grows  shallower  until  it  comes  to  . 
grade,  and  475  feet  west  of  the  crossing  is  a 
bridge.    At  about  550  feet  west  of  the  cross- 
ing another  cut  begins,  which  runs  on  west 
about  a  half  mile.    The  railroad  company 
also  excavated  the  approaches  of  the  high- . 
way  to  the  crossing,  both  north  and  south  of 
the  track,  making  the  track  for  travel  In . 
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the  highway  14  feet  wide,  and  the  distance 
between  the  tops  of  the  banks  of  the  cut  in 
the  highway  88  feet  Commencing  at  the 
crossing,  this  excavation  extends  south  in 
the  highway  for  a  distance  of  200  feet 
The  cut  is  about  10  feet  deep  next  the  track, 
and  gradually  slopes  up  to  the  natural  level 
of  the  earth  to  the  south.  A  person  trav- 
eling in  an  ordinary  buggy,  emerging  from 
the  cut  in  the  highway  from  the  south,  can- 
not see  west  past  the  bank  until  within  about 
30  feet  of  the  track. 

On  October  5,  1900,  appellee  was  driving 
a  gentle  horse  in  the  highway  towards  this 
crossing,  coming  from  the  south.  When 
within  about  80  rods  of  the  crossing  he  saw 
a  freight  train  pass  at  the  crossing,  going 
east.  Before  entering  the  cut  in  the  highway 
he  looked  east  and  west  twice  for  smoke 
from  an  engine,  or  other  indications  of  trains, 
but  saw  none  except  the  freight  train  trav- 
eling east  from  the  crossing.  He  entered 
the  cut  in  the  highway  and  proceeded  north, 
bis  horse  trotting,  until  his  horse's  head  was 
within  a  few  feet  of  the  track,  when  a  small 
car,  propelled  by  a  gasoline  motor,  and  called 
a  "motor  car,"  upon  which  four  officers  or 
employes  of  appellant  were  riding,  passed  In 
front  of  him,  going  east '  His  horse  jumped 
to  the  right  pulling  the  buggy  into  a  small 
ditch,  overturning  it  and  throwing  appellee 
out  on  the  railroad  track,  from  which  he 
suffered  severe  injuries. 

The  platform  of  the  car  in  question  stood 
2  feet  above  the  track.  The  seat  extended 
18  inches  higher.  On  each  corner  of  the  car 
was  a  flag  about  2  feet  long  and  20  Inches 
wide— 2  of  them  white  and  2  green.  When 
the  car  crossed  the  highway  these  flags  were 
unfurled. 

The  4  officers  of  appellant  above  referred 
to.  testified  that  when  within  50  or  75  feet  of 
the  highway  the  car  was  stopped,  and  one 
of  them  got  upon  the  seat  of  the  car  and 
looked  up  and  down  the  highway  to  see  if 
any  one  was  coming;  that  this  person  report- 
ed that  no  one  was  in  sight;  that  the  car 
was  then  started,  and  was  going  at  the  rate 
of  about  5  miles  an  hour  when  it  crossed  the 
highway.  The  person  referred  to  as  having 
looked  for  travelers  In  the  highway  testified 
that  his  height  was  5  feet  8%  inches,  that  the 
seat  of  the  car  on  which  he  stood  was  3 
feet  6  inches  above  the  track,  and  that  he 
could  see  the  surface  of  the  highway  for  a 
considerable  distance  south  of  the  cut  in  the 
highway,  and  there  was  no  person  in  sight 
thereon  at  the  time  he  looked. 

Appellee  testified  that  he  heard  no  sound, 
and  received  no  warning  of  the  approach 
of  the  car,  before  his  horse  Jumped  to  the 
right  overturning  the  buggy,  and  that  he 
did  not  see  the  motor  car  until  Just  before 
It  appeared  in  front  of  his  horse,  on  account 
of  the  bank  along  the  south  side  of  the 
track. 

At  the  close  of  plaintiff's  case,  and  again 
at  the  conclusion  of  all  the  evidence,  appel- 


lant moved  the  court  to  Instruct  the  Jury  to 
find  the  Issues  for  the  defendant  at  the 
same  time  offering  an  instruction  to  that 
effect  In  each  instance  the  court  overruled 
the  motion  and  refused  the  instruction. 

J.  H.  Stearns  (Wm.  Barge,  of  counsel),  for 
appellant    Burchard  &  Burrell,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  The 
appellant  questions  the  sufficiency  of  the  dec- 
laration by  a  motion  is  arrest  of  Judgment 
The  first  count  in  the  declaration  is,  in  sub- 
stance, the  same  as  that  approved  by  this 
court  In  Chicago  City  Railway  Co.  v.  Jen- 
nings, 157  111.  274,  41  N.  E.  629,  the  only  ma- 
terial difference  being  that  in  that  case  it  Is 
charged  that  the  negligence  resulted  in  a 
collision,  while  here  the  averment  Is  that 
the  negligence  resulted  in  frightening  the 
horse,  as  a  consequence  of  which  the  carriage 
was  overturned,  and  the  plaintiff  thrown  out 
and  injured.  We  are  unable  to  perceive  any 
distinction.  The  question  la  whether  negli- 
gence is  properly  charged.  Whether  the 
statement  of  the  negligence  be  then  followed 
by  appropriate  language  showing  that  it  re- 
sulted in  a  collision  or  In  frightening  the 
horse,  and  consequent  injury  to  the  driver, 
can  make  no  difference  in  the  legal  sufficien- 
cy of  the  pleading.  The  first  special  finding 
shows  that  the  defendant  was  found  guilty  of 
the  negligence  charged  by  the  first  count  and, 
that  stating  a  good  cause  of  action,  the  mo- 
tion in  arrest  was  properly  denied.  It  is  un- 
necessary to  determine  whether  the  objec- 
tions urged  to  other  counts  of  the  declaration 
are  well  taken.  Baltimore  &  Ohio  South- 
western Railway  Co.  v.  Alsop,  176  111.  471,  62 
N.  E.  253,  732. 

At  the  close  of  the  evidence  of  the  plaintiff, 
and  again  at  the  close  of  all  the  evidence, 
defendant  moved  that  the  jury  be  instructed 
to  return  a  verdict  in  its  favor.  This  mo- 
tion was  overruled  In  both  Instances,  and  it 
is  now  urged  that  there  was  no  evidence 
which,  with  the  reasonable  Inferences  to  be 
drawn  therefrom,  warranted  a  verdict  in  fa- 
vor of  the  plaintiff.  In  presenting  this  ques- 
tion, counsel  state  that  they  are  barred  by 
the  verdict  of  the  jury  and  the  finding  of  the 
Appellate  Court  from  raising  in  this  court 
the  question  whether  appellant  was  guilty 
of  negligence.  This  must  be  on  the  basis 
that  there  was  some  evidence  tending  to 
show  negligence  on  the  part  of  the  railroad 
company,  byt  It  is  urged  that  there  Is  abso- 
lutely no  proof  tending  to  show  appellee  was 
in  the  exercise  of  ordinary  care  for  his  own 
safety.  "Although  It  is  true  that  the  ques- 
tion of  contributory  negligence  is  ordinarily 
a  question  for  the  jury,  yet  when  there  Is  no 
conflict  in  the  evidence,  and  the  court  can 
clearly  see  that  the  injury  was  the  result  of 
the  negligence  of  the  party  injured,  it  should 
not  hesitate  to  Instruct  the  Jury  to  return  a 
verdict  for  the  defendant"  Beidler  v.  Bran- 
shaw,  200  111.  425,  65  N.  B.  1086. 

As  the  plaintiff  approached  the  railway 
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crossing  from  the  south,  according  to  his  tes- 
timony he  observed  a  freight  train  passing 
east.  After  that,  while  he  was  three  or  four 
hundred  feet  from  the  railroad  track,  and 
again  as  he  started  down  the  Incline  of  the 
highway  which  leads  to  the  track,  be  ob- 
served this  freight  train  still  going  east,  and 
looked  to  see  whether  any  train  was  ap- 
proaching from  the  west,  and  saw  none. 
Looking  westerly  from  the  highway  at  the 
south  end  of  the  Incline,  the  train,  if  it  were 
approaching  from  the  west,  after  passing  into 
the  cut  about  400  feet  west  of  the  crossing, 
would  be  only  partially  visible;  that  is,  the 
top  of  the  smokestack  of  the  engine  and  the 
tops  of  the  higher  cars,  only,  would  project 
above  the  bank,  except  at  the  deepest  part  of 
the  cut,  where  the  engine  and  highest  cars 
would  be  entirely  hidden.  The  motor  car  in 
that  cut  would  be  entirely  invisible  from  this 
place  of  observation,  and  it  appears  that  a 
train  in  the  cut  west  of  the  bridge  could  not 
be  seen  from  this  point.  Plaintiff  was  driv- 
ing at  the  rate  of  five  or  six  miles  an  hour. 
His  horse  was  trotting.  He  did  not  slacken 
speed  as  he  approached  the  track,  and  it  is 
urged  that  this  was  contributory  negligence. 
As  the  train  going  east  had  just  passed,  the 
jury  might  reasonably  find  that  the  exercise 
of  ordinary  care  did  not  require  plaintiff  to 
guard  against  danger  from  that  direction. 
He  looked  west  as  he  started  down  the  slope 
leading  to  the  track,  and  satisfied  himself 
that  there  was  no  train  approaching  within  a 
distance  of  several  hundred  feet  from  that 
direction.  Danger  of  Injury  by  ordinary 
locomotives  or  cars  would  then  be  lessened 
by  hastening  across  the  track.  Such  a  course, 
it  Is  true,  disregarded  the  possibility  of  a 
collision  with  a  car  of  the  character  of  that 
which  was  then  approaching  from  the  west, 
but  the  danger  from  such  a  car  is  much  less 
than  that  from  an  ordinary  train,  and  Its 
passage,  ordinarily  at  least,  Is  much  less  fre- 
quent. The  course  which  plaintiff  pursued 
was  promotive  of  safety,  so  far  as  danger 
from  the  ordinary  train  or  engine  was  con- 
cerned. The  quicker  he  crossed  the  track, 
the  more  speedily  he  would  be  entirely  out  of 
danger  from  any  such  train  or  engine  ap- 
proaching from  a  point  beyond  the  range  of 
his  vision  west  of  the  bridge,  but  this  course 
was  not  promotive  of  safety  so  far  as  danger 
from  cars  of  the  character  of  this  motor  car 
was  concerned.  Under  such  circumstances 
we  think  the  evidence  tended  to  show  the  ex- 
ercise of  due  care,  and  the  question  was  one 
for  the  jury. 

Appellant  requested  the  court  to  submit  to 
the  jury  seven  questions  of  fact,  with  direc- 
tions to  return  special  findings  in  response 
thereto.  The  third,  fifth,  and  sixth  were  sub- 
mitted as  requested. 

The  first  inquired  whether  the  servants  of 
the  defendant  were  negligent  in  the  manner 
in  which  they  approached  the  crossing  in 
question  with  the  motor  car,  and,  'If  so,  in 
what  respect,"    The  court  struck  out  the 


quoted  language,  which  was  proper,  and  the 
Jury  answered  the  question,  so  modified,  in 
the  affirmative.  The  material  question  un- 
der the  first  count  of  the  declaration  was 
whether  the  servants  of  the  defendant  ap- 
proached the  crossing  with  the  motor  car  In 
a  negligent  manner.  If  they  did,  and  that 
negligence  occasioned  the  Injury  while  the 
plaintiff  was  in  the  exercise  of  due  care  for 
his  safety,  then  the  finding  of  the  Jury  In  re- 
sponse to  the  portion  of  the  question  stricken 
out  would  merely  have  been  their  statement 
of  facts  evidentiary  of  the  ultimate  fact— 
negligence. 

The  second  and  seventh  questions,  we 
think,  related  to  Immaterial  facts;  that  is, 
the  general  verdict  would  not  have  been  In 
any  wise  affected,  no  matter  how  those  In- 
terrogatories- had  been  answered  had  they 
been  submitted  to  the  Jury.  A  special  inter- 
rogatory of  this  character  is  not  proper  un- 
less some  answer  responsive  thereto  would 
be  Inconsistent  with  some  general  verdict 
that  might  be  returned,  so  that  the  court 
would  be  required  to  disregard  such  general 
verdict  by  virtue  of  section  58c  of  chapter 
110  of  Hurd's  Revised  Statutes  of  1901, 
which  provides:  "When  the  special  finding 
of  fact  Is  inconsistent  with  the  general  ver- 
dict, the  former  shall  control  the  latter  and 
the  court  may  render  Judgment  accordingly." 
These  two  special  interrogatories  were  prop- 
erly refused.  Chicago  &  Northwestern  Rail- 
way Co.  v.  Dunleavy,  129  111.  132,  22  N.  E. 
15;  Chicago  Exchange  Building  Co.  v.  Nel- 
son, 197  111.  334,  04  N.  B.  369. 

The  fourth  was  as  follows:  "Was  the  de- 
fendant negligent  in  not  removing  the  bank 
of  rock  and  earth  on  its  right  of  way  west 
of  the  highway  in  question?"  One  of  the 
counts  of  the  declaration  charged  the  defend- 
ant with  negligence  in  not  removing  this 
bank,  and  this  Interrogatory  should  have  been 
submitted  bad  the  court  not  Instructed  the 
jury,  on  the  part  of  the  defendant,  that  no 
duty  rested  on  the  railroad  company  to  re- 
move this  bank.  When  the  jury  bad  been 
so  instructed,  there  was  no  necessity  for  sub- 
mitting an  Interrogatory  which  would  merely 
have  been  an  invitation  to  the  jury  to  find 
against  the  Instruction  of  the  court. 

In  Instructions  numbered  8  and  9,  asked 
by  the  defendant,  the  court  struck  out 
phrases  which  advised  the  jury  that  the  de- 
fendant had  the  right  to  run  the  car  "in  the 
orulnary  and  usual  method  for  operating  and 
running  such  cars  and  machines."  This  so- 
called  "motor  car"  Is  one  of  a  somewhat  un- 
usual kind.  We  do  not  think  It  In  such  com- 
mon use  that  the  court  could,  without  any 
evidence  on  the  subject,  presume  that  any 
particular  method  was  the  ordinary  and  usu- 
al method  of  operating  and  running  such 
cars,  and,  In  the  absence  of  proof  showing 
the  ordinary  and  usual  method,  the  court 
should  not  have  Instructed  the  Jury  that  the 
defendant  had  the  right  to  follow  such 
method. 
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We  have  carefully  considered  the  instruc- 
tions refused  which  were  offered  by  appel- 
lant an"d  to  which  our  attention  has  been 
called  by  the  brief  and  argument,  and  are  of 
the  opinion  that  in  the  refusal  thereof  no  er- 
ror was  committed.  The  Jury  were  fully  and 
fairly  instructed.  The  Judgment  of  the  Ap- 
pellate Court  will  be  affirmed. 

Judgment  affirmed. 


(209  111.  330) 

THE  FAIR  v.  HOFFMANN. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

TRIAL— REMARKS  OF  COUNSEL— WITHDRAWAL- 
PREJUDICE  —  INSTRUCTIONS — REFUSAL/ — NUM- 
BER —  LIMITATION  —  APPEAL— OBJECTION  TO 
EVIDENCE— REFERENCE  TO  RECORD— BRIEFS- 
PRINTING  TESTIMONY— EXCEPTION— RIGHT  TO 
ALLEGE  ERROR. 

1.  It  ia  a  violation  of  the  rules  of  the  Supreme 
Court  for  appellant  to  insert  in  its  brief  and  ar- 
gument a  large  number  of  pages  of  testimony 
which  appellant's  counsel  deems  favorable  to  it. 

2.  Where  evidence  objected  to  is  not  pointed 
out,  and  no  reference  is  made  to  the  pages  of 
the  abstract  where  the  same  may  be  found,  and 
the  abstract,  containing  128  pages,  is  not  in- 
dexed, such  objections  will  not  be  reviewed. 

3.  Where  it  did  not  appear  from  the  record 
that  injury  was  likely  to  result  to  defendant 
from  remarks  of  plaintiffs  counsel  to  the  jury, 
which,  on  objection,  he  Immediately  withdrew, 
and  told  the  jury  not  to  consider,  the  making  of 
such  remarks  is  not  reversible  error. 

4.  The  court  may  properly  refuse  requested  in- 
structions substantially  covered  by  other  in- 
structions given. 

5.  Error  of  the  court  in  limiting  the  number 
of  instructions  cannot  be  reviewed  where  no  ob- 
jection or  exception  was  taken  thereto  at  the 
trial. 

6.  Where  defendant  did  not  offer  any  instruc- 
tions in  excess  of  the  limit  imposed  by  the  court, 
it  could  not  object  on  appeal  that  it  was  preju- 
diced by  the  court's  order  limiting  the  number  of 
instructions. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Rudolph  Hoffmann  against  The 
Fair.  From  a  judgment  in  favor  of  plaintiff, 
affirmed  by  the  Appellate  Court  (110  111.  App. 
500),  defendant  appeals.    Affirmed. 

Albert  E.  Dacy,  for  appellant  Brandt  & 
Hoffmann  (Oscar  C.  Miller  and  L.  M.  Ack- 
ley,  of  counsel),  for  appellee. 

RICKS,  J.  This  was  an  action  on  the 
case  brought  by  appellee  against  appellant 
in  the  superior  court  of  Cook  county  for  al- 
leged injuries  received  by  appellee  through 
the  negligence  of  a  driver  of  one  of  ap- 
pellant's delivery  wagons.  It  appears  that 
on  November  16,  1000,  appellee,  who  was  at 
the  time  engaged  in  the  business  of  selling 
sewing  machines,  was,  together  with  Wil- 
liam Stein,  driving  northwest  along  Lincoln 
avenue,  in  the  city  of  Chicago,  in  a  one- 
horse  wagon,  in  which  they  carried  with 
them  a  sewing  machine;  that  about  the 
time  they  came  to  the  intersection  of  Bernice 
avenue,  an  east  and  west  highway,  a  two- 
horse  wagon  owned  by  appellant  was  being 


driven  at  a  rapid  trot  westward  along  Ber- 
nice avenue,  and,  while  appellee  was  cross- 
ing the  intersection  of  the  two  streets,  ap- 
pellant's wagon  turned  northward  along  Lin- 
coln avenue  and  passed  appellee;  and  it  Is 
claimed  by  appellee  that  appellant's  wagon, 
while  passing,  struck  his  wagon,  breaking  the 
shafts  and  harness,  and  one  leg  of  the  ma- 
chine in  the  wagon,  and  also  bending  both 
axles  of  the  wagon,  and  throwing  appellee 
over  the  dashboard  upon  the  ground,  and  he 
was  thereby  bruised  and  hurt  In  such  a 
manner  that  he  was  unable  to  attend  to 
any  business  for  a  considerable  length  of 
time.  Upon  the  trial  of  the  case,  a  verdict 
was  rendered  for  appellee  for  the  sum  of 
91,500,  and  on  appeal  to  the  Appellate  Court 
the  judgment  was  affirmed. 

No  peremptory  Instructions  were  asked  by 
appellant  and  no  error  argued  or  relied  up- 
on, except  improper  remarks  made  by  ap- 
pellee's counsel  in  the  argument  of  the  case 
before  the  Jury,  the  refusal  of  the  court  to 
jrh'°  the  fifteenth  instruction  asked  by  ap- 
pellant; the  admission  of  certain  evidence, 
and  the  limiting  of  the  instructions  by  the 
court 

Appellant's  brief  and  argument  in  this  case 
contain  67  pages  of  testimony  which  counsel 
for  appellant  deems  favorable,  to  it  This 
is  in  violation  of  the  rules  of  this  court 
The  only  evidence  objected  to  is  not  pointed 
out  or  reference  made  to  the  pages  of  the 
abstract  where  the  same  may  be  found, 
nor  is  the  abstract  which  contains  128  pages, 
indexed;  and  for  these  reasons  the  evidence 
complained  of  will  not  be  considered  by  this 
court 

In  reference  to  the  improper  remarks  made 
by  counsel  for  appellee,  we  cannot  say  that 
we  approve  of  some  of  them,  as  they  were 
Improper,  but  the  most  objectionable  ones 
were  withdrawn  by  counsel,  who  told  the 
Jury  that  they  were  not  to  consider  them; 
and,  while  this  procedure  does  not  always 
entirely  cure  the  Injury,  if  any  is  done,  yet, 
unless  it  Is  apparent  from  the  record  that 
some  injury  was  suffered  or  did  likely  result 
by  reason  of  such  remarks,  they  will  not  be 
considered  as  reversible  error,  and,  after  a 
review  of  the  evidence,  we  do  not  consider 
the  remarks  of  counsel  sufficient  error  to  re- 
verse upon. 

It  is  next  urged  that  It  was  error  to  refuse 
Instruction  No.  15.  While  this  instruction 
presented  the  law  properly,  it  was  not  error 
to  refuse  it  for  the  reason  the  appellant's 
eighth,  eleventh,  and  thirteenth  instructions 
contained,  in  substance,  all  that  the  fifteenth 
did.  Moreover,  appellant's  Instructions  were 
more  liberal  than  it  was  entitled  to. 

The  next  error  relied  upon  is  the  court's 
limiting  the  Instructions.  It  is  sufficient  to 
say  of  this  alleged  error  that  no  objection  or 
exception  was  taken  to  the  limiting  of  the 
instructions.  The  error  cannot  therefore, 
be  considered.  If  there  had  been  an  excep- 
tion taken  to  the  order  limiting  the  number 
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of  instructions,  we  would  not  feel  disposed  to 
reverse  for  the  mere  error  In  making  such 
order,  unless  it  should  further  appear  that 
appellant's  rights  were  prejudiced  thereby; 
and,  as  appellant  offered  no  instructions  la' 
excess  of  the  limit,  we  are  unable  to  say 
that  appellant's  rights  were  In  any  manner 
prejudiced. 

Finding  no  reversible  error,  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 
Judgment  affirmed. 


(209  III.  339) 

CHICAGO  &  B.  I.  R.  CO.  v.  ZAPP. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

RAILROADS— INJURIES  AT  CROSSING — METEORO- 
LOGICAL DATA  —  LETTERPRESS  BOOKS — ORIG- 
INAL RECORD  — INSTRUCTIONS— WITHDRAWAL 
— REMARKS  BY  COURT— MODIFICATION— ARGU- 
MENT OF  COUNSEL— HARMLESS  ERROR. 

1.  Where  a  witness  in  charge  of  the  United 
States  weather  bureau  in  a  certain  city  recorded 
the  meteorological  conditions  on  blank  forms, 
from  which  they  were  copied  by  a  letterpress 
into  a  book  kept  in  his  office,  and  the  sheets  Bent 
to  Washington,  the  book  in  which  such  data  was 
copied  produced  in  court  by  such  witness,  and 
not  the  sheets,  constituted  the  original  record. 

2.  Where  the  judge,  after  having  read  a  re- 
quested instruction  to  the  jury  which  had  been 
marked  "Given,"  stated  that  he  wished  to  mod- 
ify it,  and  immediately  concluded  not  to  give 
■the  same,  and  orally  bo  stated  to  the  jury, 
whereupon  he  marked  it  "Refused,"  the  in- 
struction being  plainly  erroneous,  and  defend- 
ant's right  to  review  the  same  having  been  pre- 
served by  the  court's  marking  the  same  "Refus- 
ed," defendant  was  not  prejudiced  by  the  court's 
oral  statement  that  he  wished  to  modify  the  in- 
struction, which  'was  objectionable  under  Prac. 
Act,  8  53,  providing  that  the  court  shall  not 
modify  instructions  given  otherwise  than  in 
writing. 

3.  In  an  action  for  injuries  at  a  railroad  cross- 
ing, a  requested  instruction  that  if  plaintiff 
could  have  discovered  the  approaching  train  by 
ordinary  care  in  time  to  have  enabled  her  to 
avoid  the  accident  by  the  exercise  of  ordinary 
care  on  her  part,  "and  that  she  did  not  exercise 
such  care,"  the  jury  should  find  the  defendant 
not  guilty,  was  properly  modified  by  adding  the 
clause  quoted, 

4.  Where,  on  objection  to  remarks  made  by 
plaintiff's  counsel  in  argument,  the  court  sus- 
tained the  objection,  and  directed  the  jury  to  dis- 
regard the  remarks,  and  nothing  which  was  said 
could  have  prejudiced  defendant's  case,  the  mak- 
ing of  such  remarks  was  not  reversible  error. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Casendeign  Zapp  against  the 
Chicago  &  Eastern  Illinois  Railroad  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiff, affirmed  by  the  Appellate  Court  (110  111. 
App.  553),  defendant  appeals.    Affirmed. 

Calhoun,  Lyford  &  Sheean,  for  appellant. 
W.  S.  Johnson  and  John  It.  Phllp,  for  appel- 
lee. 

BOGGS,  J.  The  action  below  was  case, 
to  recover  damages  for  personal  injuries  sus- 
tained by  the  appellee  through  the  alleged  neg- 
ligence of  the  appellant  company.  On  the 
trial  before  the  court  and  a  jury  judgment 
was  awarded  the  appellee  in  the  sum  of  $7,- 


000,  and  the  same  was  affirmed  In  the  Appel- 
late Court  for  the  First  District  on  appeal. 
By  this  its  further  appeal  the  appellant  com- 
pany asks  reversal  of  the  judgment  on  four 
grounds,  namely:  (1)  That  the  court  admit- 
ted improper  testimony  on  behalf  of  the  ap- 
pellee; (2)  that  the  court  erred  In  orally  In- 
structing the  jury  as  to  the  law  of  the  case; 
(3)  that  the  court  erred  In  modifying  instruc- 
tion No.  22  asked  by  the  appellant  company; 
and  (4)  that  counsel  for  the  appellee  was  guilty 
of  an  abuse  of  the  right  of  argument  to  the 
jury.  We  will  consider  these  alleged  errors 
In  the  order  In  which  they  are  stated  by 
counsel. 

1.  The  appellee  received  her  Injury  at  the 
crossing  of  Archer  avenue  and  appellant's 
railroad,  In  Chicago,  and  it  became  important 
that  the  jury  should  know  the  condition  of 
the  weather  on  the  day  and  hour  of  the  ac- 
cident The  appellee  called  Prof.  Henry  3. 
Cox,  who  testified  that  he  was  In  charge  of 
the  United  States  weather  bureau  at  Chicago, 
and  as  such  was  the  custodian  of  the  record 
of  the  weather  conditions  of  the  local  bureau 
at  that  station.  The  witness  produced  what 
he  testified  to  be  such  record,  and  was  per- 
mitted to  read  therefrom  to  the  effect  that  it 
was  "raining,  with  dense  fog,"  on  the  day 
and  hour  in  question.  He  further  testified 
that  the  record  of  the  meteorological  condi- 
tions was  made  up  for  each  month  on  blank 
forms  provided  by  the  department  at  Wash- 
ington, and  that  a  copy  of  the  same  was  taken 
by  a  letterpress  in  the  book  which  the  wit- 
ness produced,  and  that  the  original  sheet 
was  sent  to  Washington.  Appellant  insists 
the  original  sheets  constituted  the  record,  and 
that  that  which  appeared  In  the .  letterpress 
book  In  Chicago  was  secondary  evidence,  and 
not  admissible  in  the  absence  of  testimony 
showing  that  neither  the  original  nor  a  cet- 
tifled  copy  thereof  could  be  obtained.  We 
think  the  book  which  was  produced  In  court 
was  properly  regarded  as  the  record.  The 
record  of  the  Chicago  office  might  have  been 
made  by  writing  the  facts  as  to  the  meteoro- 
logical conditions  in  a  record  book  kept  for  , 
that  purpose,  and  making  copies  from  the 
book  to  be  sent  to  the  department  at  Wash- 
ington. That  would  have  necessitated  the 
additional  labor  of  twice  writing  the  data  de- 
sired to  be  preserved.  As  a  mere  matter  of 
convenience  and  saving  of  labor,  the  plan  was 
adopted  of  writing  such  data  flret  upon  a 
loose  sheet  of  paper  or  blank  form,  and  trans- 
ferring the  same  to  the  record  book  by  means 
of  a  letterpress,  which  might  be  much  more 
speedily  done  than  by  the  slow  process  of 
writing.  The  mere  fact  the  data  were  first 
placed  upon  the  loose  sheet  or  paper  or  blank 
form  does  not  necessarily  establish  that  It 
constituted  the  record.  It  was  not  prepared 
for  the  purpose  of  constituting  the  record, 
but  for  the  purpose  of  serving  as  a  copy  of 
the  record.  The  record  consisted  of  what  ap- 
peared in  the  book.  Counsel  for  the  appel- 
lant are  In  error  In  contending  that  the  wit- 
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ness  was  permitted  to  testify  as  to  the  purport 
of  the  record.  The  book  was  produced  by 
the  witness  In  court,  and,  as  we  understand 
It,  the  witness  read  from  the  record. 

2.  The  last  instruction  which  the  judge  had 
marked  "Given"  was  No.  25,  given  for  the 
appellant  The  court  read  the  Instruction 
to  the  Jury,  and  after  reading  it  said  to  the 
jury:  "I  wish  to  modify  that  instruction; 
1  will  not  give  that  instruction,  gentlemen  of 
the  Jury."  The  court  then  marked  the  in- 
struction "Refused,"  and  it  was  not  allowed 
to  go  to  the  Jury  with  the  other  instructions. 
The  appellant  preserved  objections  and  excep- 
tions to  the  oral  remarks  of  the  court  and .  to 
the  action  of  the  court  in  refusing  to  give  the 
Instruction.  Counsel  for  the  appellant  do  not 
now  urge  that  the  court  erred  in  marking  the 
instruction  "Refused."  It  was  clearly  erro- 
neous, and  ought  not  to  have  been  given. 
The  contention  of  counsel  is  that  the  instruc- 
tion having  been  marked  "Given,"  and  hav- 
ing been  read  to  the  jury,  was  given  to  the 
Jury,  within  the  meaning  of  the  word  "Giv- 
en" as  used  in  section  63  of  the  practice  act 
(3  Starr  &  C.  Ann.  St  1896,  c.  110,  par.  54, 
p.  3048),  and  that  the  oral  remarks  of  the 
court  were  a  direct  violation  of  that  clause 
of  the  said  section  of  the  practice  act  which 
provides  that  the  Judge  "shall  In  no  case, 
after  Instructions  are  given,  qualify,  modify, 
or  in  any  manner  explain  the  same  to  the 
jury  otherwise  than  in  writing."  It  seems 
from  the  remark  of  the  court  that  the  judge 
thereof  entertained,  in  the  first  instance,  the 
Intention  to  modify  the  Instruction,  but  that 
he  immediately  determined  not  to  do  so,  but 
to  refuse  to  give  it  Any  modification  of  the 
Instruction  should,  of  course,  have  been  in 
writing,  had  the  giving  of  the  instruction  to 
the  Jury  been  fully  completed;  but  the  in- 
struction- was  not  modified,  but  was  with- 
drawn by  the  court  If  the  instruction  bad 
been  delivered  with  the  other  instructions  to 
the  Jury,  whether  the  court  could  only  have 
lawfully  withdrawn  it  by  giving  his  reasons 
therefor  in  writing  or  executing  a  written 
order  for  Its  withdrawal  is  not  presented  by 
the  record  for  decision.  It  would  be  absurd 
to  say  that  if  the  court,  when  reading  a  series 
of  instructions  to  the  jury,  discovers,  after 
reading  one  of  them  that  had  been  marked 
"Given,"  that  it  is  erroneous,  and  would  mis- 
lead the  Jury,  he  cannot  orally  state  to  the 
jury  that  such  instruction  Is  withdrawn,  but 
that  he  must  allow  the  Instruction,  as  writ- 
ten, to  go  to  the  Jury,  and  withdraw  it  by 
delivering  with  it  a  written  order  for  its 
withdrawal  or  a  written  instruction  not  to 
consider  it  The  court  having  read  the  in- 
struction to  the  jury,  the  jurors  might  im- 
ply from  the  oral  remark  of  the  court  that  he 
wished  to  modify  it— that  it  did  not  correctly 
state  the  principle  of  law  to  which  it  was  di- 
rected; and  in  view  of  that  possible  implica- 
tion the  proper  practice  would  have  been  to 
modify  the  instruction,  in  writing,  -so  that  it 
would  correctly  state  the  rule  cf  .law  to  which 


It  applied,  and  to  give  it  so  modified,  with 
the  other  Instructions  to  the  Jury.  But  as 
the  instruction  was  plainly  erroneous,  and 
might  have  misled  the  jury  to  the  Injury  of 
'  the  appellee,  and  as  it  was  marked,  in  writ- 
ing, "Refused,"  thus  preserving  the  right  of  ■ 
the  appellant  to  have  its  refusal  reviewed, 
it  is  plain  the  appellant  was  not  prejudiced 
by  the  irregularity. 

3.  The  court  modified  Instruction  No.  22, 
asked  by  the  appellant  and  gave  it  as  so 
modified.  The  refusal  to  give  It  as  asked 
is  assigned  as  for  error.  The  instruction  as 
given  is  as  follows,  the  modification  being  in 
brackets:  "The  court  instructs  the  jury  that 
if  you  believe,  from  the  evidence,  that  the 
plaintiff  could  have  discovered  the  approach- 
ing train,  by  the  exercise  of  ordinary  care,  in 
time  to  have  enabled  her  to  avoid  the  acci- 
dent by  the  exercise  of  ordinary  care  on  her 
part,  Land  that  she  did  not  exercise  such 
care,]  you  will  find  the  defendant  not  guilty." 
The  Instruction  directed  a  verdict  for  the  ap- 
pellant company,  and  for  that  reason  it  was 
proper  to  so  modify  the  Instruction  as  to 
make  it  effective  only  in  the  event  the  Jury 
should  find  the  appellee  did  not  exercise  ordi- 
nary care  for  her  own  safety. 

4.  During  the  argument  in  behalf  of  the 
appellee  counsel  for  the  appellant  interposed 
an  objection  to  the  remarks  that  were  being 
made  to  the  Jury.  The  court  sustained  the 
objection,  and  directed  the  Jury  to  disregard 
what  counsel  had  said.  The  objectionable 
remarks  were  but  the  beginning  of  a  discus- 
sion touching  upon  a  phase  of  the  labor  ques- 
tion, and  were  immediately  objected  to  and 
so  promptly  ordered  to  be  disregarded  by  the 
court  that  nothing  was  said  which  could  have 
in  any  manner  prejudiced  the  cause  of  the 
appellant  The  record  contains  further  re- 
marks of  counsel  during  the  argument  but 
no  further  objection  was  made  thereto. 

Finding  the  record  free  of  error  of  reversi- 
ble character,  the  judgment  will  be  affirmed. 
Judgment  affirmed. 


(209  111.  3H) 

CHICAGO  CITY  RY.  CO.  ▼.  BARKER. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

STREET  BAILW ATS—  NEGLIGENCE— PERSONAL  IH- 

JTJBIES—  BES    IPSA    LOQUITUR— RUNAWAY 

CAB— PLEADING. 

1.  Failure  of  a  person  about  to  cross  a  rail- 
road track  to  stop  and  look  is  not  negligence 
per  se. 

2.  Where  plaintiff  in  an  action  against  a 
street  railway  company  for  personal  injuries 
testified  that' he  looked  for  an  approaching  car 
before  going  on  the  track,  the  alleged  fact  that, 
if  plaintiff  had  looked,  he  must  have  seen  the 
car  which  injured  him,  does  not  justify  the 
Supreme  Court,  on  appeal,  in  saying  that  there 
was  no  evidence  that  plaintiff  was  in  the  exercise 
of  ordinary  care ;  the  credibility  of  plaintiffs 
testimony  being  a  question  of  fact. 

3.  While  plaintiff  was  driving  along  defend- 
ant railway  company's  track,  his  vehicle  was 
struck  from   the  rear  by  a  sprinkling  car  hav- 

V  L  See  Railroads,  vol.  41,  Ceot.  Dig.  58  1030,  1172. 
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ing  no  one  in  charge  of  It,  and  plaintiff  was  in- 
jured. The  motorman  who  had  been  in  charge 
of  the  car  had  fallen  off  some  distance  from  the 
point  of  collision,  from  the  effects,  as  he  testified, 
of  an  electric  shock.  Held  to  raise  a  presump- 
tion of  negligence  on  the  part  of  defendant. 

4.  In  an  action  for  personal  injuries  from 
negligence,  in  which  th,e  occurrence  of  the  acci- 
dent raises  a  presumption  of  negligence,  the 
question  whether  defendant's  explanatory  evi- 
dence sufficiently  rebuts  the  presumption  is  one 
of  fact  for  the  Jury. 

5.  Where  the  declaration  in  an  action  against 
a  street  railway  company  for  personal  injuries 
alleged  that  defendant  carelessly,  negligently, 
and  wrongfully  ran  and  managed  its  car,  there 
was  no  charge  of  specific  acts  of  negligence,  pre- 
cluding plaintiff  from  relying  on  the  presump- 
tion of  negligence  arising  from  the  happening  of 
the.  accident. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  John  Eick  against  the  Chicago 
City  Railway  Company.  From  a  Judgment  of 
the  Appellate  Court  conditionally  affirming 
a  Judgment  for  plaintiff,  defendant  appeals. 
Pending  the  appeal,  plaintiff  died,  and  Charles 
Barker,  as  administrator,  was  substituted  as 
appellee.    Affirmed. 

•  This  is  an  action  on  the  case,  brought  on 
August  23, 1900,  in  the  superior  court  of  Cook 
county,  to  recover  damages  for  personal  in- 
juries claimed  to  have  been  suffered  by  John 
Kick  in  consequence  of  a  collision  between 
one  of  appellant's  electric  sprinkling  cars  and 
a  wagon  In  which  Eick  was  driving.  The  dec- 
laration, as  originally  filed,  consisted  of  two 
counts,  to  which  the  general  issue  was  plead- 
ed. Subsequently  the  plaintiff  discontinued 
his  action  as  to  the  first  count,  and  the  cause 
went  to  trial  before  the  Jury  upon  the  issue 
tendered  by  the  second  count  The  jury  re- 
turned a  verdict  of  guilty,  and  assessed  the 
plaintiff's  damages  at  $5,000,  and  judgment 
■was  entered  on  the  verdict.  '  From  this  Judg- 
ment the  appellant  prosecuted  its  appeal  to 
the  Appellate  Court,  and  there,  upon  the  re- 
quirement of  a  remittitur  of  $1,500,  which  was 
entered,  the  Appellate  Court  entered  judgment 
for  the  plaintiff  in  the  sum  of  $3,500.  The 
present  appeal. is  prosecuted  from  the  Judg- 
ment so  entered  by  the  Appellate  Court  The 
suit  was  originally  begun  In  the  name  of 
John  Eick,  but,  during  the  pendency  of  the 
appeal  from  the  Appellate  Court  to  this  court, 
JSick  died  intestate,  and  the  present  appellee, 
having  obtained  letters  of  administration  upon 
tola  estate,  has  been  substituted  as  appellee. 

The  second  count  of  the  declaration  alleges 
that  on  or  about  May  14,  1900,  in  Chicago, 
the  defendant  below  (appellant  here)  was  own- 
ing, controlling,  and  operating  a  street  rall- 
-way  extending  upon  and  along  a  certain  pub- 
lic   highway,    to    wit,    West    Forty-Seventh 
street,  and  on  said  street  railway  was  own- 
ing, controlling,  and  operating  a  certain  elec- 
tric sprinkling  car,  and  then  and  there  said 
oar  was  proceeding  in  a  westerly  direction  to- 
-wards  and  near  the  crossing  of  said  West 
X-""orty-Seventh  street  with  a  certain  other  pub- 
lic highway,  to  wit,  South  Oakley  avenue,  and 
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plaintiff  was  then  and  there  riding,  as  he  had 
a  right  to  do,  on  a  certain  wagon  on  West 
Forty-Seventh  street,  and  proceeding  in  a 
westerly  direction  some  distance  In  front  of 
said  car,  and  was  in  the  exercise  of  due  care 
and  diligence,  and  then  and  there  the  defend- 
ant so  carelessly,  negligently,  and  wrongfully 
ran  and  managed  the  said  street  railway  and 
cor  that,  by  and  through  the  carelessness, 
negligence,  and  mismanagement  of  the  de- 
fendant, said  car  then  and  there  ran  from  be- 
hind against  and  into  the  plaintiff's  wagon, 
on  which  be  was  then  and  there  riding  as 
aforesaid,  and  with  great  force  and  violence 
then  and  there  threw  and  knocked  the  plain- 
tiff from  and  off  the  said  wagon  to  and  upon 
the  ground  there,  by  means  whereof,  etc. 

The  facts  are  substantially  as  follows:  For- 
ty-Seventh street  runs  east  and  west,  and  ap- 
pellant has  a  double-track  street  railway 
thereon.  The  east-bound  cars  ore  run  over 
the  south  track,  and  the  west-bound  cars  over 
the  north  track.  About  a  block  east  of  Oak- 
ley avenue  appellant's  tracks  on  Forty-Sev- 
enth street  are  crossed  from  southeast  to 
northwest  by  what  are  known  as  the  "Pan- 
handle Railroad  Tracks,"  the  distance  across 
which  at  this  point  is  about  100  feet  On 
May  14,  1900,  Eick  was  riding  west  upon 
Forty-Seventh  street  in  a,  covered  wagon, 
drawn  by  one  horse,  upon  the  north  or  west- 
bound track  of  appellant's  railway.  There 
appears  to  have  been  upon  this  track  at  that 
time  repair  work  going  on  at  the  railroad 
crossing,  and  there  were  piles  of.  material  up- 
on the  crossing,  which  made  it  necessary  to 
use  the  south  or  east-bound  side  of  the  street 
to  cross  the  railroad  tracks  going  either  way. 
Upon  reaching  the  Panhandle  crossing,  Eick 
stopped,  waited  for  a  freight  train  to  pass, 
then  drove  over  the  tracks  of  the  steam  rail- 
road south  of  appellant's  tracks  because  of 
the  obstruction  aforesaid,  and,  when  he  had 
passed  the  crossing,  turned  back  into  the 
north  track.  After  Eick  had  proceeded  40  or 
50  feet  in  the  north  or  west-bound  track,  his 
wagon  was  suddenly  struck  in  the  rear  by  the 
sprinkling  car.  This  sprinkling  car  was  a 
tank  about  three  feet  high,  and  set  on  ordi- 
nary street  car  wheels,  and  was  not  as  high 
as  a  man's  head.  The  car  was  an  electric 
motor  sprinkler,  carrying  a  water  tank,  and 
hod  been  in  charge  of  a  single  motorman. 
Before  Eick  went  upon  the  north  track,  the 
sprinkler  was  east  of  the  railroad  tracks,  and 
about  150  yards  In  his  rear.  The'  sprinkler, 
coming  from  the  east  towards  the  west,  was 
running  wildly,  with  no  one  in  charge  of  It, 
and  struck  Elck's  wagon  from  behind,  so 
that  the  horse  and  wagon  were  forced  to  one 
side,  and  Eick  was  thrown  out  of  the  wagon. 
The  car  was  stopped  a  short  distance  farther 
on  at  Oakley  avenue  by  a  man  who  jumped 
upon  the  same  and  disengaged  the  trolley. 
At  a  point  about  150  yards  east  of  the  Pan- 
handle crossing,  the  motorman  who  had  been 
in  charge  of  the  sprinkling  car  fell  or  was 
knocked  off  from  the  same,  and,  as  soon  as 
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he  fell,  Jumped  up  and  attempted  to  catch  the 
trolley  rope,  so  as  to  stop  the  car,  but  he  failed 
in  his  attempt,  and  the  car  passed  on  until 
it  struck  Kick's  wagon. 

Mason  B.  Starring,  for  appellant  Richot 
son  &  Levy  (C.  Stuart  Beattie,  of  counsel), 
for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
At  the  close  of  all  the  evidence  the  appel- 
lant requested  the  court  to  give  an  instruc- 
tion, directing  the  jury  to  find  the  defendant 
not  guilty,  and  it  Is  the  contention  of  the 
appellant  that  the  trial  court  erred  in  re- 
fusing this  instruction.  It  is  claimed  by  the 
appellant  "that  there  was  no  evidence  to  sus- 
tain the  verdict  of  the  jury  as  to  the  issue, 
either  of  the  appellant's  negligence,  or  of 
ordinary  care  on  the  part  of  appellee."  The 
question,  which  concerns  this  court  Is  not 
whether  there  was  any  evidence  to  sustain 
the  issues  involved,  but  whether  there  was 
any  evidence  tending  to  establish  the  cause 
of  action  in  the  case. 

1.  It  is  said  that  Eick  did  not  exercise  ordi- 
nary care  for  his  own  safety.  There  is  evi- 
dence tending  to  show  that  he  did  exercise 
such  care.  When  he  turned,  after  passing 
the  steam  railroad  crossing,  from  appellant's 
south  track  into  the  north  track,  he  swears 
that  he  looked  back  to  the  rear,  or  east,  and 
did  not  see  the  sprinkling  car.  It  is  true 
that  the  wagon  in  which  he  was  riding  was 
a  covered  wagon,  but  he  stated  that  he 
stretched  himself  out  to  one  side  and  looked 
back.  It  is  not  evidence  of  negligence  per  se 
that  a  person  does  not  stop  and  look  back  be- 
fore crossing  the  track  of  a  railroad,  and  it  is 
a  question  for  the  Jury  to  say  whether  the 
failure  to  so  stop  and  look  is,  or  is  not,  negli- 
gence. Chicago  City  Railway  Co.  v.  Fenni- 
more,  199  III.  9,  64  N.  B.  985.  In  the  case 
at  bar  the  testimony  of  Elck  shows  that  he 
did  look,  and  that,  as  a  result  of  his  look, 
he  saw  nothing  approaching  in  his  rear. 
The  argument  of  the  appellant  is  that  his 
evidence  upon  this  subject  was  not  true, 
because,  under  the  circumstances,  if  he  had 
looked,  he  must  have  seen  the  sprinkler  ap- 
proaching. This  argument  involves  a  discus- 
sion of  the  facts,  which  is  inappropriate  be- 
fore this  court,  except  so  far  as  it  is  neces- 
sary to  determine  whether  or  not  the  evi- 
dence tends  to  sustain  the  cause  of  action. 
Chicago  City  Railway  Co.  v.  Martensen,  198 
111.  611,  64  N.  E.  1017.  It  was  a  question 
for  the  jury  to  decide,  from  all  the  circum- 
stances in  the  case,  whether  or  not  the  tes- 
timony of  Elck  was  true.  The  testimony  is 
clear  and  positive  on  his  part  that  he  did 
look,  but  whether  he  looked  in  such  a  way 
as  to  show  that  he  thereby  exercised  ordi- 
nary care  for  his  own  safety,  or  not,  was  a 
matter  entirely  within  the  province  of  the 
Jury  to  determine.  The  only  ground  upon 
which  appellant  seeks  to  show  that  Elck 
was  not  exercising  ordinary  care  Is  the  al- 


leged untruthfulness  of  his  testimony  that 
he  looked  to  see  what  was  behind  him 
This  being  so,  we  are  not  prepared  to  saj 
that  there  was  no  evidence  tending  to  show 
that  he  exercised  ordinary  care. 

2.  This  is  a  case  for  the  application  of  the 
doctrine  res  ipsa  loquitur.    While  Eick  was 
riding  west  In  his  wagon  upon  the  north 
side  of  the  street,  as  he  had  a  right  to  do, 
an  electric  motor  car  belonging  to,  and  under 
the  management  of,  appellant,  and  used  for 
sprinkling  purposes,   with  no  motonnan   or 
any  other  person  upon  it  or  in  control  of  it, 
ran  up  from  the  rear  and  struck  Eick's  wag- 
on, and  threw  him  out  upon  the  ground,  and 
Inflicted  the  Injuries  for  which  this  suit  Is 
brought    This  collision  gives  rise  to  a  pre- 
sumption of  negligence  on  the  part  of  the 
appellant  and  the  burden  of  proof  was  upon 
the  appellant  to  rebut  that  presumption.  The 
meaning  of  the  maxim  res  ipsa  loquitur  is 
that  while  negligence  Is  not  as  a  general 
rule,  to  be  presumed,  yet  the  injury  Itself 
may  afford  sufficient  prima  fade  evidence 
of  negligence,  and  the  presumption  of  negli- 
gence may  be  created  by  the  circumstances 
under  which  the  Injury  occurred.     "Where 
negligence  is  thus  presumed  from  the  occur- 
rence of  the  injury,  defendant  is  called  upon 
to  rebut  the  prima  facie  case  by  showing  that 
he  took  reasonable  care  to  prevent  the  hap- 
pening of  such  Injury."    Hart  v.  Washington 
Park  Club,  157  111.  9,  41  N.  E.  620.  29  L.  R. 
A.  492,  48  Am.  St  Rep.  298.    In  Hart  v. 
Washington  Park  Club,  supra,  quoting  from 
Scott  v.  Docks  Co.,  3  Hurl.  &  C.  596,  it  was 
said:  "There  must  be  reasonable  evidence  of 
negligence.    But  when  the  thing  Is  shown  to 
be  under  the  management  of  the  defendant 
or  his  servants,  and  the  accident  Is  such  as, 
in  the  ordinary  course  of  things,   does  not 
happen  If  those  who  have  the  management 
use  proper  care.  It  affords  reasonable  evi- 
dence, In  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  wan: 
of  care."    North  Chicago  Street  Railway  Co. 
v.  Cotton,  140  111.  486,  29  N.  E.  899.     In  the 
same  case,  quoting  from  Addison  on   Torts 
(volume  1,  S  33),  the  rule  was  thus  stated: 
"Where  the  accident  is  one  which  would  not 
in  all  probability,  happen  If  the  person  caus- 
ing it  was  using  due  care,  and  the   actual 
machine  causing  the  accident  is  solely  under 
the  management  of  the  defendant    •     •    • 
the  mere  occurrence  of  the  accident  la  suffi- 
cient prima  facie  proof  of  negligence  to  im- 
pose upon  the  defendant  the  onus  of  rebut- 
ting it" 

There  is  no  doubt  here  from  the  evidence 
that  this  electric  sprinkling  car  which  caused 
the  accident  was  under  the  management  and 
control  of  the  appellant  When  it  was  about 
150  yards  in  the  rear  and  east  of  the  point, 
where  Eick's  wagon  turned  to  go  upon  tte 
north  track,  the  motonnan  in  charge  of  the 
sprinkling  car  fell  from  it  to  the  ground. 
He  was  the  only  person  who  at  trie  tin:'? 
was  upon  the  car,  which  had  one  platform 
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In  the  rear  and  one  platform  In  front  At 
the  time  when  the  motorman,  whose  name 
was  Foley,  fell  from  the  sprinkling  car,  he 
had  one  hand  on  the  brake  handle  of  the  car, 
and  the  other  hand  on  the  barrel  tank,  but 
without  apparently  holding  onto  anything. 
While  in  this  position  he  turned  to  lopk  back, 
and  says  that  when  he  did  so  he  received  a 
shock  which  threw  him  from  the  car.  His 
testimony  is,  in  part:  "I  don't  know  whether 
I  was  looking  back  to  see  whether  there 
were  kids,  or  what  was  the  matter.  I  put 
one  hand  on  the  brake  handle,  and  I  think 
I  was  looking  back  to  See  whether  there  was 
any  water  going  out  of  the  tank,  *  •  * 
and  the  other  back  on  the  barrel,  and  I  look- 
ed back  over  the  tank;  and  at  that  instant, 
when  I  put  back  my  hand,  I  got  a  shock 
and  fell  off  involuntarily."  It  is  evident  that 
the  motorman  received  no  serious  or  long- 
continued  injury  from  the  shock,  because  his 
own  testimony  shows  that,  as  soon  as  he 
struck  the  ground,  he  Jumped  up  and  ran 
after  the  sprinkler,  and  attempted  to  loosen 
the  trolley  wire.  He  says:  "I  jumped  up  the 
moment  I  fell.  I  got  up  as  quick  as  I  could, 
and  made  one  Jump  to  see  if  I  could  catch 
the  trolley  rope.    I  failed  to  get  that" 

It  was  for  the  Jury  to  say,  whether  the 
motorman  fell  from  the  car  on  account  of  an 
electric  shock,  which,  he  says,  he  received, 
or  whether  be  fell  off  as  the  result  of  his 
own  conduct  in  looking  back  over  the  barrel 
without  securing  a  sufficient  hold  upon  some 
part  of  the  car  to  prevent  himself  from  fall- 
ing off.  Whether  his  statement  was  true — 
that  an  electric  shock  was  the  cause  of  his 
fall— was  a  matter  to  be  determined  by  the 
jury.  The  testimony  introduced  by  the  ap- 
pellant was  to  the  effect  that  there  was  no 
way  in  which  the  electric  apparatus  could 
cause  such  a  shock;  that  no  person  had 
ever  heard  of  such  an  accident  before;  that 
tbe  witness  had  run  the  car  for  three  weeks, 
and  during  all  the  morning  of  that  day,  with- 
out any  accident,  the  accident  having  occur- 
red about  1  o'clock;  that  the  car  was  of  the 
best  and  highest  standard  of  construction; 
-  that  it  was  inspected  by  expert  workmen 
every  night;  and  that  any  repairs  which 
■were  needed  were  promptly  made. 

The  contention  of  the  appellant  Is  that  if 
It  was  necessary  for  it  to  rebut  the  prima 
facie  presumption  of  negligence  raised  by  the 
occurrence  of  tbe  accident  in  the  manner 
stated,  it  did  so  by  showing  that  the  motor- 
man  was  thrown  from  the  car  by  an  electric 
shock  which  tbe  appellant  was  unable  to  an- 
ticipate or  prevent  and  that  therefore  it 
should  not  be  held  responsible  because  the 
car  was  not  in  the  control  of  any  one  when 
it  struck  Eick's  wagon.  It  was  a  question 
for  the  jury  to  determine  whether  the  ex- 
planation of  the  accident  sufficiently  rebut- 
ted the  presumption  in  question.  The  credi- 
bility of  such  rebutting  evidence  is  held  by 
tlae  authorities  to  be  a  question  for  the  jury. 
U«gla  v.  West  End  Street  Railway  Co.,  160 


Mass.  351,  35  N.  E.  1126,  SO  Am.  St  Rep. 
481;  O'Flaberty  v.  Nassau  Electric  Railway 
Co.  (Sup.)  54  N.  Y.  Supit.  96.  In  actions 
brought  for  damages  alleged  to  result  from 
fire  caused  by  the  escape  of  sparks  from  loco- 
motive engines,  the  fact  of  the  communica- 
tion of  tbe  fire  to  the  property  destroyed  or 
injured  Is  taken  as  prima  facie  evidence  to 
charge  with  negligence  the  corporation  or 
other  person  who  at  the  time  of  the  injury 
is  in  the  use  and  occupation  of  the  railroad, 
and  in  such  cases  "the  question  whether  the 
defendant's  evidence  was  sufficient  under  all 
the  circumstances,  to  rebut  the  prima  facie 
proof  of  negligence,  arising  from  the  undis- 
puted fact  that  the  fire  was  communicated 
from  the  engine  was  clearly  a  question  of 
fact  for  the  Jury,  and  as  to  which  the  Judg- 
ment of  the  Appellate  Court  is  conclusive." 
Louisville,  Evansville  &  St.  Louis  Consoli- 
dated Railroad  Co.  v.  Spencer,  149  111.  97, 
36- N.  E.  91;  Cleveland,  Cincinnati,  Chicago 
&  St  Louis  Railway  Co.  v.  Hornsby,  202  111. 
138,  66  N.  E.  1052.  As  is  said  by  the  Appel- 
late Court  In  their  opinion  deciding  this  case: 
"In  the  case  at  bar,  it  was  for  the  jury  to 
consider  whether  the  explanation  offered  by 
appellant  relieved  it  from  the  presumption 
of  negligence  raised  by  the  undisputed  facts. 
If  appellant  ran  its  car  in  an  unsafe  con- 
dition, evidence  tending  to  show  such  con- 
dition was  admissible  under  the  second 
count" 

It  Is  said,  however,  on  the  part  of  the  ap- 
pellant, that  the  declaration  in  this  case 
charged  specific  acts  of  negligence,  and  that 
therefore  Eick  was  not  entitled  to  rely  upon 
presumptive  negligence.  The  cases  of  West 
Chicago  Street  Railroad  Co.  v.  Martin,  154 
111.  523,  39  N.  E.  140,  and  Chicago  &  Eastern 
Illinois  Railroad  Co.  v.  Driscoll,  176  111.  330, 
52  N.  E.  921,  are  relied  upon  in  support  of 
this  position.  But  the  facts  of  the  latter 
cases,  when  carefully  examined,  will  show 
that  they  have  no  application  to  the  case  at 
bar.  The  declaration  here  charges  that  the 
appellant  "carelessly,  negligently,  and  wrong- 
fully ran  and  managed  its  car."  If  the  ap- 
pellant placed  the  sprinkling  car  under  the 
control  of  a  motorman,  who  lost  control  of 
it  by  his  own  carelessness,  then  the  sprink- 
ling car  was  not  properly  run  and  managed 
by  the  appellant  We  think  that  the  decla- 
ration is  sufficiently  general  in  its  terms  to 
take  the  case  at  bar  out  of  the  rule  an- 
nounced In  the  cases  last  referred  to.  The 
second  count  of  the  declaration  here  does  not 
charge  that  any  servant  of  the  appellant  was 
guilty  of  specific  acts  of  negligence,  but  char- 
ges that  the  appellant  itself  carelessly  ran 
and  managed  Its  electric  sprinkling  car.  Tbe 
second  count  of  the  declaration  does  not  state 
in  or  by  what  specific  acts  the  carelessness 
in  driving  or  managing  the  car  was  manifest- 
ed—whether by  running  at  a  greater  rate  of 
speed  than  -safety  or  prudence  required,  or 
by  improper  and  insufficient  exercise  of  con- 
trol on  the  part  of  the  motorman,  or  by  some 
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other  means.  "Carelessness  and  impropriety 
are  not  descriptive  of  specific  acts,  but  of  a 
class  of  acts  only,  which  may  include  an  in- 
definite number  of  specific  acts,  each  differ- 
ing in  Its  character  from  the  others."  Chi- 
cago, Burlington  &  Quincy  Railroad  Co.  v. 
Harwood,  90  111.  425. 

We  are  of  the  opinion  that  there  was  suffi- 
cient evidence  tending  to  show  that  the  ap- 
pellant was  guilty  of  such  negligence  as 
caused  the  Injury  to  justify  a  submission  of 
the  question  of  negligence  to  the  jury. 

Accordingly  the  judgment  of  the  Appellate 
Court  is  affirmed.    Judgment  affirmed. 

(208   111.   808) 

ILLINOIS"  CENT.  R.  CO.  v.  SMITH. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

MASTER  AMD  8EBVANT— INJURIES  TO  SERVANT- 
DEFECTIVE  APPLIANCES  —  EVIDENCE  —  OPIN- 
IONS— QUESTIONS  IN  ISSUE— *NSTRUCTI0N8— 
INTERMEDIATE  APPEALS  —  REVIEW  OF  EVI- 
DENCE—OPINIONS OF  APPELLATE  COURT— AS- 
SIGNMENTS OF  ERBOB — REVIEW  BY  SUPREME 
COURT. 

1.  In  an  action  for  injuries  to  a  railroad  em- 
ploye engaged  in  dumping  ballast  cars,  he  claim- 
ed that,  in  attempting  to  save  himself  from  a 
fall  caused  by  a  jar  of  the  train,  he  threw  one 
foot  back  to  the  platform  of  the  car  behind,  and 
that  his  foot  went  through  a  hole  mashed 
through  the  planks  and  a  part  of  the  sill,  down 
on  the  drawbar,  and  was  injured.  The  defect 
in  the  platform  was  denied  by  defendant,  and,  in 
corroboration  of  plaintiff's  testimony,  he  claim- 
ed that  the  injury  showed  it  was  caused  by  his 
foot  being  caught  between  two  uneven  surfaces, 
while  defendant  claimed  that  it  was  crushed  be- 
tween two  even  surfaces.  Held,  that  evidence 
of  physicians,  who  examined  plaintiff  immediate- 
ly after  the  Injury,  that  the  foot  must  have 
been  injured  by  coming  in  contact  with 'two  un- 
even surfaces,  was  not  expert  testimony,  but 
was  direct  testimony  as  to  how  the  injury  oc- 
curred and  what  caused  it,  and  was  therefore 
inadmissible. 

2.  In  an  action  for  injuries  to  a  servant  by 
reason  of  an  alleged  defective  car  platform,  an 
instruction  that  the  burden  was  on  the  plain- 
tiff to  prove  his  case  by  a  preponderance  of  the 
evidence,  which  was  satisfied  if  the  jury  believed 
that  the  greater  weight  of  evidence  established 
that  the  platform  was  out  of  repair  as  alleged, 
and  that  such  condition  was  the  cause  of  plain- 
tiffs injury,  and  the  condition  of  the  platform 
was  the  result  of  defendant's  negligence,  of 
which  defendant  had  notice,  and  that  at  the  time 
plaintiff  stepped  on  the  platform,  if  he  did  step 
on  it,  he  was  in  the  exercise  of  due  care  for  his 
own  safety,  he  was  entitled  to  recover,  was  er- 
roneous, as  ignoring  the  question  of  assumption 
of  risk,  and  declaring  that  defendant  would  be 
liable  if  it  had  notice  of  the  defective  condition 
of  the  platform,  regardless  of  the  time  when  it 
received  such  notice. 

3.  Where  a  case  is  appealed  to  the  Appellate 
Court,  and  it  is  assigned  as  error  that  the  ver- 
dict is  contrary  to  the  manifest  weight  of  the 
evidence,  it  is  the  duty  of  the  Appellate  Court 
to  weigh  the  evidence  and  determine  such  ques- 
tion. 

4.  Though  the  opinions  or  decisions  of  the 
Appellate  Courts  are  required  to  be  included  in 
appellant's  brief  or  otherwise  on  an  appeal  to 
the  Supreme  Court,  error  cannot  be  assigned  on 
such  opinions,  so  as  to  authorize  the  Supreme 
Court  to  review  an  assignment  that  the  Appel- 
late Court  erred  in  refusing  to  weigh  the  evi- 
dence on  an  objection  that  the  verdict  was  con- 
trary to  the  manifest  weight  of  evidence. 


Appeal  from  Appellate  Court,  Third  Di» 
trict. 

Action  by  Charles  Smith  against  the  Illi- 
nois Central  Railroad  Company.  From  a 
judgment  in  favor  of  plaintiff,  affirmed  by 
the  Appellate  Court,  defendant  appeals.  Re- 
versed. > 

J.  S.  Wolfe  and  G.  W.  Gere  (John  G. 
Drennan,  of  counsel),  for  appellant,  Ray  & 
Dobbins,  for  appellee. 


HAND,  J.  This  is  an  action  on  the  case, 
commenced  in  the  circuit  court  of  Cham- 
paign county  by  appellee  against  the  appel- 
lant to  recover  damages  for  a  persoual  in- 
jury sustained  by  appellee  while  in  the  em- 
ploy of  the  appellant  as  a  section  hand  and 
engaged  in  dumping  "gondola"  cars  loaded 
with  ballast.  The  declaration  contained  one 
count,  and  the  general  issue  was  pleaded, 
and  the  Jury  returned  a  verdict  in  favor  of 
the  appellee  for  $3,000,  upon  which,  after 
overruling  a  motion  for  a  new  trial,  judg- 
ment was  rendered,  which  Judgment  has 
been  affirmed  by  the  Appellate  Court  for  the 
Third  District,  and  a  further  appeal  has  been 
prosecuted  to  this  court. 

The  appellee,  with  one  Garretson,  was 
dumping  cars.  This  was  done  by  getting 
upon  the  platform  at  each  end  of  the  car 
and  operating  a  lever.  After  they  had  dump- 
ed several  cars,  appellee  got  up  to  dump  an- 
other car,  and  while  he  was  on  the  platform 
the  train  was  violently  jarred  by  the  shut- 
ting down  of  the  locomotive,  and  his  left 
foot,  while  he  was  attempting  to  save  him- 
self from  falling,  was  in  some  manner 
caught  between  the  coupling  machinery  of 
the  cars  and  crushed.  The  appellee  testified 
that  when  the  jar  occurred  he  was  in  the 
act  of  stepping  from  the  car  that  had  just 
been  unloaded  to  the  platform  of  an  adjoin- 
ing loaded  car;  that  he  was  thrown  back- 
ward, and,  to  prevent  himself  from  falling, 
caught  hold  of  the  brake  of  the  car  he  was 
facing  and  threw  one  foot  back  to  the  car 
he  had  just  left;  that  in  the  platform  of 
that  car,  over  the  drawbar  and  coupling  ma- 
chinery, and  Just  back  of  where  the  "dead- 
wood"  should  have  been,  there  was  a  hole 
mashed  through  the  planks  and  a  part  of  the 
sill  which  supported  them;  and  that  his  foot 
went  through  the  hole,  and  down  upon  the 
drawbar  beneath  the  platform,  and  was  in- 
jured. Three  witnesses  on  behalf  of  the  ap- 
pellant testified  they  reached  appellee  before 
he  was  released,  and  that  his  foot  was  caught 
between  the  Up  of  the  drawbar  and  the  dead- 
wood,  and  that  his  foot  was  not  in  a  hole. 
Five  witnesses  testified  they  examined  the 
car  on  which  appellee  was  Injured,  immedi- 
ately after  the  injury,  and  that  the  dead- 
wood  was  Intact  and  there  was  no  hole  in 
the  platform,  and  two  witnesses  testified 
they  inspected  the  cars  of  the  train,  of  which 
the  car  in  question  formed  a  part,  upon  the 
morning  of  the  injury,  and  that  they  were 
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in  good  repair  and  there  were  no  boles  in 
the  platforms  thereof. 

Appellee  sought  to  support  his  testimony, 
which  was  otherwise  uncorroborated,  by  the 
testimony  of  the  two  phyBlcians  who  treated 
him  for  the  injury.  Dr.  J.  A.  Huffman,  who 
saw  appellee  Immediately  after  the  injury, 
over  the  objections  of  the  appellant,  testified 
4n  part  as  follows:  "Q.  Describe,  if  you  can, 
how  the  injury  must  have  been  made— 
whether  with  a  flat  surface  or  not,  or  a 
round  surface,  or  an  uneven  surface.  A.  My 
impression  is,  it  was  done  by  some  projec- 
tion, penetrating  the  bottom  of  the  foot  Q. 
How,  in  your  opinion,  was  the  injury  in- 
flicted? A.  By  the  foot  being  caught  be- 
tween two  projections— something  that  would 
penetrate  the  bottom  of  the  foot  It  would 
be  uneven.  It  could  not  have  been  flat 
Q.  I  am  asking  your  opinion  as  to  what 
kind  of  surface  would  cause  the  twisting  of 
the  foot  in  that  way— an  even  or  an  uneven 
surface?  A.  An  uneven  surface."  Dr.  Z. 
E.  Matheny,  who  was  called  to  see  appellee 
the  day  of  the  Injury,  also  testlfled,  over  the 
objection  of  the  appellant  in  part  as  follows: 
"Q.  Describe  what  kind  of  a  surface  that  in- 
jury could  have  been  inflicted  by— whether 
an  even  or  an  uneven  surface*  A.  Well, 
judging  from  the  appearance  of  the  wound, 
I  would  judge  it  was  an  uneven  surface  that 
caused  it  Q.  You  may  state,  after  your  ex- 
amination of  the  foot  and  seeing  Its  twisted 
condition,  If  yon  have  any  opinion  as  to  how 
it  was  twisted  Into  that  shape.  A.  It  could 
have  been  caught  between  two  uneven  sur- 
faces and  twisted  around  that  way;  could 
not  have  been  Inflicted  by  flat  and  even 
surfaces."  Appellee  testified  that  his  foot 
was  caught  between  two  uneven  surfaces, 
and  all  of  the  appellant's  evidence  tended  to 
show  that  his  foot  was  caught  and  crushed 
between  two  even  surfaces.  The  evidence 
on  that  point  was  directly  contradictory. 

The  first  question,  therefore,  presented  for 
consideration,  Is,  was  the  testimony  of  the 
physicians  above  set  forth  competent  evi- 
dence to  be  received  In  corroboration  of  that 
of  appellee?  Three  objections  are  urged 
against  the  competency  of  said  evidence: 
First  that  the  matter  Involved  no  particu- 
lar science,  skill,  or  knowledge  In  order  to 
formulate  the  opinion  given;  second,  that 
the  matter  could  have  been  concisely  and 
lucidly  described  to  the  jury;  and,  third, 
that  the  testimony,  though  in  form  an  opin- 
ion, was  in  reality  the  statement  of  the  very 
fact  the  Jury  was  to  determine.  It  seems 
to  us  clear,  If  the  physicians  who  were  called 
bad  confined  their  evidence  to  a  description 
otf  the  condition  of  the  foot  of  appellee  as 
they  found  It  after  the  Injury,  the  Jury,  from 
such  evidence,  would  have  been  in  as  good 
condition  as  they  to  determine  whether  the 
injury  had  been  caused  by  the  foot  being 
crushed  between  even  or  uneven  surfaces, 
and  that  to  permit  the  witnesses  to  testify 
the  Injury  was  caused  from  the  foot  being 


caught  between  two  uneven,  and  not  two 
even,  surfaces,  was  to  permit  them  to  usurp 
the  province  of  the  jury,  and  to  testify  to 
the  facts  which  were  to  be  determined  by 
the  Jury,  which  all  the  authorities  agree  is 
not  permissible. 

In  Hellyer  v.  People,  186  111.  550,  58  N.  E. 
246,  which  was  an  Indictment '  for  murder, 
the  trial  court  permitted  a  number  of  physi- 
cians to  give  their  opinions  upon  the  question 
as  to  whether  or  not  the  wounds  found  up- 
on the  body  of  the  deceased  were  such  as 
would  likely  have  been  inflicted  upon  a  per- 
son, while  living,  by  being  struck  by  a  rail- 
road train  running  at  the  rate  of  35  miles 
per  hour.  This  court  held  the  evidence  In- 
competent and  on  page  658,  186  111.,  and 
page  248,  58  N.  E.,  said:  "The  subject  of  the 
proposed  injury  [inquiry]  was  a  matter  of 
common  observation,  upon  which  the  lay  or 
uneducated  mind  Is  capable  of  forming  a  cor- 
rect judgment.  In  regard  to  such  matters 
experts  are  not  permitted  to  state  their  con- 
clusions. In  questions  of  science  their  opin- 
ions are  received,  for  in  such  questions  scien- 
tific men  have  superior  knowledge  and  gen- 
erally think  alike.  Not  so  In  matters  of  com- 
mon knowledge.  Milwaukee  &  St  Paul  Rail- 
way Co.  v.  Kellogg,  94  U.  S.  469,  24  L.  Ed. 
256.  'Whenever  the  subject-matter  of  in- 
quiry is  of  such  a  character  that  it  may  be 
presumed  to  lie  within  the  common  experi- 
ence of  all  men  of  common  education  moving 
in  the  ordinary  walks  of  life,  the  rule  is  that 
the  opinions  of  experts  are  inadmissible,  as 
the  jury  are  supposed,  in  all  such  matters, 
to  be  entirely  competent  to  draw  the  neces- 
sary Inferences  from  the  facts  testlfled  of  by 
the  witnesses.'  Sogers  on  Expert  Testimony, 
§  8;  Ohio  &  Mississippi  Railway  Co.  v.  Webb, 
142  111.  404,  32  N.  E.  527.  As  a  general  rule, 
the  opinions  of  witnesses  are  not  to  be  re- 
ceived in  evidence  merely  because  such  wit- 
nesses may  have  had  some  experience  or 
greater  opportunities  of  observation  than  oth- 
ers, unless  such  opinions  relate  to  matters 
of  skill  and  science.  Robertson  v.  Stark,  15 
N.  H.  109;  Marshall  v.  Columbian  Ins.  Co., 
7  Fost  (N.  H.)  157;  Protection  Ins.  Co.  v. 
Harmer,  2  Ohio  St  452,  69  Am.  Dec.  684; 
People  v.  Bodine,  1  Denio,  281;  Westlake  v. 
*St  Lawrence,  etc.,  Ins.  Co.,  14  Barb.  206; 
Smith  v.  Gugerty,  4.  Barb.  614;  Folkes  v. 
Chudd,  8  Doug.  157;  1  Smith's  Lead.  Gas. 
(5th  Am.  Ed.)  630;  Daniels  v.  Mosher,  2  Mich. 
183.  An  expert  cannot  be  asked  whether  the 
time  during  which  a  railroad  train  stopped 
was  sufficient  to  enable  the  passengers  to  get 
off  (Keller  v.  Railroad  Co.,  2  Abb.  Dec.  480), 
or  whether  it  was  prudent  to  blow  a  whistle 
at  a  particular  time  (Hill  v.  Railroad  Co.,  55 
Me.  438,  92  Am.  Dec.  601);  nor  can  a  person 
conversant  with  real  estate  be  asked  respect- 
ing the  peculiar  liability  of  unoccupied  build- 
ings to  Are  (Mulry  v.  Insurance  Co.,  5  Gray, 
541.  00  Am.  Dec.  380).  The  opinions  of  wit- 
nesses should  not  be  asked  In  such  a  way  as 
to  cover  the  very  question  to  be  found  by  a 
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court  or  Jury.  Chicago  &  Alton  Railroad  Co. 
v.  Springfield  &  Northwestern  Railroad  Co., 
67  111.  142.  Where  the  matter  inquired  about 
requires  no  special  knowledge,  and  may  be 
determined  by  a  Jury  upon  a  sufficient  de- 
scription of  the  facts  in  regard  to  it,  it  is 
not  proper  to  receive  the  testimony  of  ex- 
perts. Hopkins  t.  Indianapolis  &  St,  Louis 
Railroad  Co.,  78  111.  32;  City  of  Chicago  v. 
McGiven,  78  111.  347;  Pennsylvania  Co.  v. 
Conlan,  101  111.  93." 

In  Chicago  &  Alton  Railroad  Co.  v.  Lewan- 
dowskl,  190  111.  301,  60  N.  E.  497,  which  was 
a  personal  injury  case,  the  appellant  called 
a  number  of  railroad  men  as  expert  wit- 
nesses, who  testified  that.in  their  Judgment  a 
person  could  not  be  struck  by  a  locomotive 
engine,  pulling  a  train  of  freight  cars  and 
running  at  the  rate  of  25  or  30  miles  an  hour, 
and  survive,  while  the  appellee,  called  a  num- 
ber of  medical  men,  who  testified:  that  In 
their  opinion  a  person  could  be  struck  by  a 
train  moving  at  said  rate  of  speed,  and 
thrown  that  distance,  or  even  a  greater  dis- 
tance, and  live.  On  page  309,  190  111.,  and 
page  600,  60  N.  E.,  the  court  said:  "It  is  Bald 
it  was  error  to  allow  the  medical  witnesses 
to  give  expert  testimony  upon  such  subject, 
as  it  called  for  their  opinions  upon  subjects 
that  were  outside  of  their  profession.  We 
think  the  record  shows  that  the  witnesses  for 
the  appellee  were  as  well  qualified  to  speak 
upon  the  subject  as  those  called  by  the  appel- 
lant We  are  of  the  opinion,  however,  that 
the  subject  Inquired  about  was  not  a  proper 
subject  for  expert  testimony;  but,  as  the 
eiTor  was  invited  by  appellant,  it  cannot  now 
complain.  The  subject  of  the  proposed  in- 
quiry was  upon  a  matter  of  common  obser- 
vation, upon  which  the  jury  were  capable  of 
forming  a  correct  judgment,  and  upon  which 
they  would  be  more  likely  to  be  misled  and 
confused,  than  enlightened,  by  the  opinions 
of  the  so-called  experts." 

In  Treat  v.  Merchants'  Life  Ass'n,  198  111. 
431,  64  N\  E.  902,  where  the  defense  inter- 
posed to  the  policy  was  suicide,  on  page  436, 
198  111.,  and  page  994,  64  N.  E.,  the  court  said: 
"The  court  did  not  err  in  refusing  to  permit 
Dr.  Mathews  to  express  an  opinion  as  to 
whether,  the  wound  was  accidentally  or  pur- 
posely Inflicted.  That  was  a  question  for  the 
Jury  to  pass  upon,  after  they  had  been  put 
in  possession  of  the  facts  surrounding  the 
death  of  Helliwell." 

In  City  of  Chicago  v.  McGiven,  78  111.  347, 
which  was  an  action  on  the  case  to  recover 
damages  claimed  to  have  been  sustained  by 
the  plaintiff  falling  upon  a  sidewalk,  by  rea- 
son of  having  stepped  upon  a  piece  of  glass 
which  was  imbedded  in  the  walk  for  the  pur- 
pose of  affording  light  to  the  area  nnder  the 
walk,  the  plaintiff,  upon  the  trial,  called  a 
number  of  architects,  and,  against  the  objec- 
tion of  the  defendant,  proved  by  them  that 
In  their  opinion  a  glass  such  as  that  which 
the  evidence  showed  was  inserted  in  the  side- 


walk, and  upon  which  the  plaintiff  claimed 
to  have  slipped  and  fallen,  was  unfit  to  be 
used  as  a  part  of  the  walk,  and  was  unsafe 
for  such  use.  On  appeal  it  was  held  the 
admission  of  the  testimony  was  reversible 
error.  In  disposing  of  the  question  it  was 
said  (page  340):  "The  general  rule  is  that 
the  opinions  of  witnesses  are  inadmissible 
as  evidence;  that  they  are  to  testify  to  facts, . 
and  the  jury  are  to  draw  the  inferences  and 
form  the  opinions  which  are  to  govern  the 
case.  The  present  case  is  supposed  to  come 
within  the  exception  to  the  rule  that  on  ques- 
tions of  science,  skill,  or  trade,  or  others  of 
the  like  kind,  persons  of  skill,  sometimes  call- 
ed 'experts,'  are  permitted  to  give  their  opin- 
ions in  evidence.  But  this  is  on  the  ground 
of  necessity,  when  the  facts  in  issue  are  not 
themselves  accessible  by  evidence,  and  it  is 
a  matter  of  necessity  to  call  in  the  experi- 
enced or  instructed  opinions  of  such  wit- 
nesses. The  opinions  of  witnesses  should  not 
be  received  as  evidence  where  all  the  facts 
on  which  such  opinions  are  founded  can  be 
ascertained  and  made  intelligible  to  the  court 
or  jury.  Clark  v.  Fisher,  1  Paige,  174,  19 
Am.  Dec.  402;  Mayor,  etc.,  of  New  York  v. 
Pentz,  24  Wend.  668;  Linn  v.  Sigsbee,  67  111. 
75.  •  •  *•  The  question  whether  the  glass 
was  unsafe  by  reason  of  the  too  great 
smoothness  or  slipperiness  of  its  surface  was 
not  a  question  of  science  or  skill.  The  deci- 
sion of  that  question  required  no  special 
knowledge,  and  it  was  easily  determinable 
by  the  jury,  upon  a  sufficient  description  of 
facts  pertaining  to  the  glass,  and  the  use  of 
It  in  a  sidewalk,  being  given  by  witnesses. 
We  do  not  perceive  why  mere  proof  of  the 
naked  facts  could  not  enable  the  jury  them- 
selves to  draw  the  Inference  whether  the 
glass  was  safe  or  unsafe.  The  real  question 
for  the  Jury  was,  not  whether  the  glass  was 
safe,  but  whether  it  was  reasonably  safe. 
The  not  improbable  effect  of  obtruding  upon 
the  Jury  the  opinions  of  these  architects  that 
the  glass  was  unsafe  might  be  that  the  jury 
would  regard  them  as  deciding  the  whole 
question,  and  so  accept  them,  and  repose  on 
them  as  such,  without  further  inquiry  and 
deciding  for  themselves  whether  the  side- 
walk might  not  have  been  reasonably  safe." 
In  Chicago  &  Alton  Railroad  Co.  v.  Spring- 
field &  Northwestern  Railroad  Co.,  67  111.  142, 
which  was  a  condemnation  suit,  the  con- 
tractor of  appellee  was  called  as  a  witness 
and  asked,  "If  you  put  in  the  cut  the  work 
you  propose  to  do  and  have  described,  what 
would  be  the  damages  to  the  defendant?"  to 
which  he  replied,  "There  would  be  no  dam- 
age." In  sustaining  an  exception  to  the  ques- 
tion, this  court  held  the  question  called  for 
an  opinion  covering  the  very  question  which 
was  to  be  settled  by  the  Jury,  and  left  to  the 
jury  no  duty  but  that  of  recording  the  find- 
ing of  the  witness;  that  it  permitted  the 
witness  to  usurp  the  province  of  the  jury; 
and  that  it  was  not  competent  to  ask   the 
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opinion  of  an  expert  witness  In  such  a  way 
as  to  cover  tbe  very  question  to  be  found 
by  the  jury. 

In  State  v.  Balnsbarger,  74  Iowa,  196,  37 
N.  W.  153,  counsel  for  defendant  asked  a 
witness,  who  was  a  physician,  "how  the 
wounds  upon  the  defendant  were  probably 
made."  Tbe  trial  court  excluded  the  evi- 
dence. The  Supreme  Court,  In  reviewing  the 
ruling  upon  that  question,  said  (page  204. 
74  Iowa,  and  page  157,  37  N.  W.):  "The  evi- 
dence was  rightly  excluded.  It  sought  for 
an  expression  of  opinion  based  upon  matters 
which  were  to  be  weighed  and  considered 
by  the  jury,  and  determined  upon  the  exer- 
cise of  their  own  Judgments,  and  not  upon 
the  opinion  of  another.  The  matters  upon 
which  the  question  was  based  were  not  pe- 
culiarly within  the  knowledge  of  the  witness, 
or  of  the  profession  to  which  he  belonged." 

In  People  v.  Hare,  57  Mich.  512,  24  N.  W. 
843,  a  physician  who  had  examined  the 
wound  was  asked:  "From  the  appearance 
of  the  wound,  what  would  you  say  it  was 
caused  by?"  The  court  said  (page  512,  57 
Mich.,  and  page  846,  24  N.  W.):  "We  think 
the  objection  to  this  question  was  well  taken. 
•  »  •  The  question  calls  for  the  fact 
which  was  to  be  found  by  the  Jury.  What 
might  have  caused  it  would  have  been  proper, 
bnt  what  did  cause  it  was  the  real  question 
for, the  Jury." 

In  Cannon  v.  People,  141  111.  270,  30  N. 
E.  1027,  Dr.  Applington  was  called  as  a  wit- 
ness by  the  people.  He  testified  that  he 
assisted  at  the  post  mortem  examination  of 
the  body  of  the  deceased,  described  the  na- 
ture, character,  and  extent  of  the  wounds, 
and  stated  which  wound,  in  his  opinion,  was 
tbe  immediate  cause  of  death.  He  was  then 
shown  a  pair  of  shears,  and  asked,  "Exam- 
ine these  shears,  and  tell  the  jury  whether 
or  not  the  wounds  upon  the  body  of  Martin 
Ryan  were  likely  to  have  been  produced 
with  that  instrument"  He  answered:  "They 
could  have  been  produced  with  that  instru- 
ment; yes,  sir."  The  court,'  on  page  277,  141 
I1L,  and  page  1028.  30  N.  E.,  said:  "The  ques- 
tion was  clearly  improper  and  Invaded  the 
province  of  the  jury.  The  question  whether 
the  wounds  were  or  were  not  inflicted  in  the 
manner  alleged  in  the  indictment,  or  with 
the  instrument  alleged,,  was  one  of  fact,  for 
the  Jury  to  determine  from  all  the  evidence, 
and  in  no  sense  was  the  proper  subject  of 
opinion  by  experts." 

The  appellee  has  referred  to  a  number  of 
decisions  of  this  court,  notably  Illinois  Cen- 
tral Railroad  Co.  v.  Latimer,  128  111.  163,  21 
N.  E.  7,  Village  of  Chatsworth  v.  Rowe,  166 
111.  114,  46  N.  E.  763,  Illinois  Central  Rail- 
road Co.  v.  Treat,  179  111.  576,  54  N.  E.  290, 
and  Shorb  v.  Webber,  188  111.  126,  58  N.  E. 
949,  and  of  the  courts  of  last  resort  in  other 
states;  whicb,  it  Is  insisted,  sustain  the  posi- 
tion that  the  opinion  evidence  above  referred 
to  is  competent.  An  examination  of  those 
cases  discloses  the  fact  that  they,  generally, 


are  cases  where  physicians  have  been  allowed 
to  express  an  opinion  as  to  what  might  have 
caused  the  injury,  the  cause  of  which  was 
then  being  investigated;  but  none  of  them, 
so  far  as  we  have  been  able  to  discover, 
sustain  a  course  of  examination  which  calls 
for  an  opinion  from  the  expert  as  to  what 
caused  the  injury,  and  they  all  recognize  the 
fact  that  the  question  of  what  did  cause 
the  injury  is  a  question  of  fact  for  the  Jury, 
and  not  for  the  witness.  In  the  Latimer 
Case  a  physician  was  permitted  to  express 
the  opinion  that  fright  would  cause  heart 
trouble;  in  the. Rowe  Case,  to  state  the  con- 
dition which  he  found  in  the  plaintiff's  knee 
could  have  been  produced  by  a  fall  upon  a 
sidewalk;  and  in  Lacas  v.  Detroit  City  Rail- 
way Co.,  92  Mich.  412,  52  N.  W.  745,  that  a 
violent  fall  might  produce  displacement  of 
the  womb.  The  opinions  of  the  physicians 
here  were  expressed  upon  a  vital  and  closely 
contested  point  in  the  case.  They  were  not 
asked  how  the  injury,  in  their  Judgment, 
might  have  occurred  or  been  produced,  but 
the  questions  'propounded  to  them  were, 
"How  the  injury  must  have  been  made," 
"How,  in  your  opinion,  was  the  injury  in- 
flicted?" and  it  was  ruled,  "If  he  knows,  or 
If  he  has  any  idea,  how  it  was  made,  he  can 
tell."  "If  he  has  any  opinion,  after  examin- 
ing the  wound,  as  to  how  it  occurred,  he 
may  state  it"  It  is  apparent,  from  the  ques- 
tions and  answers  and  the  rulings  of  the 
court, '  that  the  opinions  of  the  physicians 
took  the  form,  not  of  opinions  as  to  how 
the  injury  might  have  been  produced,  but  of 
direct  testimony  as  to  how  it  occurred  and 
what  caused  it,  which  was  the  very  question 
which  the  jury  were  called  upon  to  decide. 
In  view  of  the  evidence,  which  was  in  ir- 
reconcilable conflict  upon  the  question  as  to 
how  the  injury  occurred,  the  testimony  of 
the  physicians  necessarily  had  great  weight 
•with  the  Jury  in  determining  that  question, 
and  in  all  probability  aided  in  producing 
a  verdict  in  favor  of  appellee  which  other- 
wise might  have  been  in  favor  of  the  ap- 
pellant 

At  the  instance  of  appellee  the  court  gave 
to  the  Jury  the  following  instruction:  "The 
court  instructs  the  Jury  that  while  it  de- 
volves upon  the  plaintiff  in  this  cause  to  es- 
tablish his  case  by  a  preponderance  of  the 
evidence,  yet  by  this  it  is  not  meant  that 
he  must  necessarily  produce  the  greater  num- 
ber of  witnesses,  but  simply  that  he  must 
prove  his  case  by  evidence  shown  on  the 
trial  which  outweighs  that  produced  on  be- 
half of  the  defendant  where  the  whole  evi- 
dence is  considered  together;  and  if  the  Jury 
believes  that  the  greater  weight  of  evidence 
In  this  case  establishes  that  the  platform  was 
out  of  repair,  as  alleged,  and  that  such  con- 
dition of  the  platform  was  the  cause  of  his 
Injury,  and  that  the  condition  of  such  plat- 
form was  the  result  of  defendant's  negli- 
gence, and  that  the  defendant  had  notice 
thereof,  and  that  at  the  time  the  plaintiff 
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stepped  upon  such  platform,  If  yon  believe, 
from  the  evidence,  that  he  did  step  upon  It, 
be  was  In  the  exercise  of  due  care  for  bis 
own  safety,  then  the  plaintiff  will  be  entitled 
to  recover." 

The  evidence  was  conflicting,  and  it  was 
essential  to  a  proper  trial  of  the  case  that 
the  Jury  be  correctly  Instructed  as  to  the 
principles  of  law  which  should  govern  them 
In  a  decision  thereof.  We  think  the  instruc- 
tion subject  to  two  criticisms:  First,  it 
states,  If  the  appellant  had  notice  of  the  de- 
fective condition  of  the  platform,  it  would  be 
liable,  regardless  of  the  time  when  it  receiv- 
ed such  notice;  and,  second,  it  ignores  the 
question  of  assumed  risk.  In  order  that  the 
appellant  might  be  held  liable  for  the  de- 
fective condition  of  the  platform,  it  was  nec- 
essary that  it  have  notice  of  such  defective 
condition  for  a  sufficient  length  of  time  to 
enable  it  to  notify  appellee  thereof  or  to  re- 
pair the  same;  and  If  appellee  had  notice 
of  the  defective  condition  of  the  platform, 
and  continued  to  work  upon  it  without  ob- 
jection, he  assumed  the  risk  of  being  injured 
by  reason  of  such  defective  condition.  Gold- 
ie  v.  Werner,  151  111.  551,  38  N.  E.  95;  Chi- 
cago &  Eastern  Illinois  Railroad  Co.  v.  Heer- 
ey,  203  111.  492,  68  N.  E.  74.  And  the  in- 
struction was  not  cured  by  the  instructions 
given  on  behalf  of  the  appellant,  as  the  jury 
were  directed  thereby,  if  they  found  the  facts 
therein  to  be  true,  that  plaintiff  was  entitled 
to  recover.  In  Pardridge  v.  Cutler,  168  III 
604,  48  N.  E.  125,  on  page  512,  1CS  111.,  and 
page  127,  48  N.  E.,  it  was  said:  "The  law 
applicable  to  different  questions  may  be  stat- 
ed in  separate  instructions,  and  the  entire 
law  applicable  to  all  the  questions  Involved 
in  a  ense  need  not  be  stated  in  each.  In 
neb  case  the  Instructions  supplement  each 
other,  and.  If  they  present  the  law  fairly 
when  viewed  as  a  series,  it  will  be  sufficient 
But  if  an"  instruction  directs  a  verdict  for 
either  party,  or  amounts  to  such  a  direction 
in  case  the  jury  shall  find  certain  facta,  it 
must  necessarily  contain  all  the  facts  which 
will  authorize  the  verdict  directed." 

It  is  also  assigned  as  error  that  the  Appel- 
late Court  refused  to  consider  all  the  evi- 
dence in  the  case,  or  to  weigh  the  evidence 
upon  controverted  questions  of  fact  present- 
ed to  that  court  for  decision.  It  was  assign- 
ed as  error  in  the  Appellate  Court  that  the 
verdict  is  contrary  to  the  manifest  weight 
of  the  evidence.  This  court  has  held  it  is 
the  duty  of  the  Appellate  Court,  upon  such 
assignment  of  error,  to  weigh  the  evidence 
and  determine  whether  the  verdict  is  against 
the  weight  of  the  evidence,  as  that  court, 
upon  such  an  assignment,  is  the  only  appel- 
late tribunal  in  this  state  that  can  determine 
that  question,  since  this  court  in  actions 
at  law.  Is  permitted,  under  the  statute,  to 
review  only  questions  of  law.  (Voigt  v.  Ang- 
lo-American Provision  Co.,  202  111.  462,  68 
N.  E.  1054;  Chicago  City  Railway  Co.  v. 
Mead,  200  111.  174,  W  N.  E.  19).    The  statute 


requires  that  the  opinions  or  decisions  of  the 
Appellate  Courts  upon  the  final  hearing  of 
cases  therein  pending  shall  be  reduced  to 
writing  and  filed  in  the  case  In  which  ren- 
dered, and  the  rules  of  this  court  require 
that  in  all  cases  brought  from  the  Appellate 
Courts  to  this  court  the  party  bridging  the 
same  to  this  court  shall  file,  as  an  appendix 
to  Ills  brief  or  otherwise,  a  copy  of  the  opin- 
ion of  tbat  court  rendered  in  the  case,  in- 
cluding the  statement  of  facts;  and,  although 
this  court  may  rightfully  look  into  such  opin- 
ion for  the  purpose  of  advising  itself  as  to 
tbe  questions  considered  and  bow  they  were 
disposed-  of  by  the  Appellate  Court,  error 
cannot  be  assigned  upon  the  opinions  of  said 
courts,  and  this  court  is  powerless  to  consid- 
er the  assignment  of  error  that  said  court  re- 
fused to  weigh  or  consider  the  evidence  upon 
controverted  questions  of  fact  presented  to 
that  court  for  Its  determination  and  decision. 

For  the  errors  pointed  out  herein,  tbe  Judg> 
raents  of  the  Appellate  and  circuit  courts  will 
be  reversed,  and  the  cause  remanded  to  the 
circuit  court  for  a  new  trial. 

Reversed  and  remanded. 

(<09  in.  so 
CITI  OF  PEORIA  t.  OHL  et  a!. 
(Supreme  Court  of   Illinois.    April  20,   1904.) 

LOCAL  IMPROVEMENTS— ENQl.NEEB'S  E3TIMATO— 

SUFFICIENCY. 

li The, local  improvement  act  (Laws  1887,  p. 
102,  as  amended  by  Laws  1901,  p.  102)  provides 
that  the  board  of  local  improvements,  in  pro- 
ceedings for  tbe  construction  of  sidewalks,  may 
submit  to  the  city  council  an  ordinance  provid- 
ing for  the  proposed  improvement,  together  with 
an  estimate  of  the  cost,  to  be  made  by  tbe  en- 
gineer, which  shall  be  itemized  to  tbe  satisfac- 
tion of  tbe  board.  An  estimate  of  an  engineer 
presented  to  a  city  council  with  an  ordinance 
for  the  construction  of  a  sidewalk  gave  the  coat 
of  tbe  proposed  sidewalk  in  a  gross  sum.  Held 
insufficient. 

Appeal  from  Peoria  County  Court;  W.  J. 
Clemmons,  Judge. 

Proceedings  by  the  city  of  Peoria  for  the 
confirmation  of  a  special  assessment,  to 
which  John  Ohl  and  others  filed  objections. 
From  a  Judgment  sustaining  tbe  objections 
and  dismissing  the  proceedings,  the  city  ap- 
peals.   Affirmed. 

Walter  H.  Kirk  (William  M.  Barnes  and 
Henry  C.  Fuller,  of 'counsel),  for  appellant 
Geo.  K.  Beasley,  for  appellees. 

HAND,  C.  J.  This  was  a  proceeding  In  the 
county  court  of  Peoria  county  to  confirm  a 
'  special  tax  to  pay  for  constructing  a  cement 
sidewalk  upon  one  of  the  public  streets  of 
said  city  under  the  local  improvement  act  of 
1S97  (Laws  1897,  p.  102),  as  amended  in  1901 
(Laws  1901,  p.  102).  Objections  to  tbe  con- 
firmation of  the  special  tax  were  filed  by  ap- 
pellees, as  to  their  property,  on  the  grounds 
that  tbe  local  improvement  act  as  amended. 
Is  unconstitutional,  and  that  no  sufficient 
itemized  estimate  of  the  cost  of  tbe  iiuproio- 
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ment  was  made  by  the  engineer  of  the  board 
of  local  Improvements  prior  to  the  passage  of 
the  ordinance  providing  for  the  construction 
of  the  sidewalk.  The  court  sustained  the  last 
objection  and  dismissed  the  proceeding,  and 
an  appeal  has  been  prosecuted  to  this  court 
by  the  city. 

The  only  question  presented  for  our  con- 
sideration upon  this  appeal  is,  was  the  esti- 
mate of  the  engineer  presented  to  the  city 
council  with  the  ordinance  providing  for  the 
construction  of  the  sidewalk  in  compliance 
with  the  requirements  of  the  local  improve- 
ment act  as  amended  in  1901? 

The  estimate  of  the  engineer  presented  to 
the  city  council  with  the  ordinance  Is  in  the 
following  form: 

"At  the  request  of  such  board  I  submit 
below  an  estimate  of  the  cost  of  constructing 
the  sidewalk  above  described  and  as  desig- 
nated in  and  in  accordance  with  the  ordi- 
nance therefor  hereto  attached,  including  the 
labor,  material  and  other  expenses  attending 
the  same,  as  provided  by  law,  viz.: 

451  lineal  feet  of  sidewalk  six  (6)  ft 

in  width   $301  00 

Court  costs,  collections,  etc,  6% 18  08 

Total    .1319  06 

"And  I  hereby  certify  that  in  my  opinion 
the  above  estimate  does  not  exceed  the  prob- 
able cost  of  the  above  proposed  improve- 
ment 

"Peoria,  Illinois,  August  10,  1903. 

"Respectfully  submitted,  H.  B.  Beasley, 
City  Engineer  and  Eng.  of  such  Board." 

Section  7  of  the  local  Improvement  act  of 
1897  provides  all  ordinances  for  local  Im- 
provements to  be  paid  for  wholly  or  in  part 
by  special  assessment  or  special  taxation 
shall  originate  with  the  board  of  local  im- 
provements; that  the  board  may  originate 
such  improvements  upon  petition  or  upon  its 
own  motion;  that  in  either  case  the  board 
shall  adopt  a  resolution  describing  the  pro- 
posed improvement,  which  shall  be  at  once 
transcribed  into  the  records  of  the  board; 
that  the  board,  by  said  resolution,  shall  fix  a 
day  and  hour  for  the  public  consideration 
thereof,  which  shall  not  be  less  than  10  days 
after  the  adoption  of  the  resolution,  and  shall 
cause  an  estimate  of  the  cost  of  such  im- 
provement to  be  made  in  writing  by  the  en- 
gineer of  the  board  over  his  signature,  which 
shall  be  itemized  to  the  satisfaction  of  the 
board,  and  which  shall  be  made  a  part  of  the 
record  of  such  resolution;  that  at  least  a  five- 
days  notice  of  the  public  hearing  shall  be 
given  to  the  person  who  paid  the  general  tax 
for  the  last  preceding  year  on  each  lot,  block, 
tract,  or  parcel  of  land  fronting  upon  the 
proposed  improvement,  which  notice  shall 
contain  the  substance  of  the  resolution  and 
the  estimate  of  the  cost  of  the  improvement; 
and  that  the  extent,  nature,  kind,  character, 
and  estimated  cost  of  the  improvement  may 
be  changed  at  the  public  hearing.  The  stat- 
ute also  provides  that,  if  the  board  deem-  an 


Improvement  desirable,  It  shall  adopt  a  reso- 
lution therefor,  and  shall  prepare  and  submit 
an  ordinance  therefor  to  the  city  council.  B,v 
the  amendment  of  1901  It  was  provided  that 
In  proceedings  only  for  the  laying,  building, 
constructing,  or  repairing  of  sidewalks,  water- 
service  pipes,  or  house  drains,  no  resolution, 
public  hearing,  or  preliminary  proceedings 
leading  up  to  the  same  shall  be  necessary, 
but  In  such  proceedings  the  board  may  sub- 
mit to  the  city  council  an  ordinance,  together 
with  its  recommendation  and  the  estimate  of 
the  cost  of  the  improvement  made  by  the 
engineer  as  herein  provided  for,  and  that 
such  proceedings  shall  have  the  same  force 
and  effect  as  though  a  public  hearing  had 
been  had  thereon. 

It  Is  clear  that  under  the  original  act  the 
same  steps  were  required  to  be  taken  to  raise 
a  fund  by  special  assessment  or  special  tax- 
ation with  which  to  pay  the  cost  of  con- 
structing a  sidewalk  under  that  act  as  are 
required  in  cases  of  other  -  local  Improve- 
ments constructed  thereunder;  and  it  is 
equally  clear  that  the  provisions'  of  the  orig- 
inal act  providing  for  the  engineer's  estimate 
of  the  cost  of  a  sidewalk,  and  that  it  should 
be  itemized,  were  not  changed  by  the  amend- 
ment Under  the  amendment  the  prelimi- 
nary resolution,  a  public  hearing,  the  giving 
of  notice  thereof,  etc.,  In  proceedings  for  the 
laying,  building,  constructing,  and  renewing 
of  a  sidewalk,  are  not  necessary;  but  the 
provision  that  an  Itemized  estimate  of  the 
cost  of  all  local  Improvements,  which  would 
include  a  sidewalk,  as  provided  for  by  the 
original  act  was  not  affected  by  the  amend- 
ment and  the  itemized  estimate  which  the 
amendment  provides  shall  be  submitted  to 
the  city  council  with  a  sidewalk  ordinance  la 
the  engineer's  itemized  estimate  of  the  cost 
thereof  designated  in  the  statute  prior  to  the 
amendment  thereof.  That  being  true,  it  to 
clear  an  estimate  by  an  engineer  which  gives 
the  cost  of  a  proposed  sidewalk  In  a  gross 
sum,  as  was  the  case  here,  is  not  a  compli- 
ance with  the  provisions  of  the  statute  re- 
quiring that  the  cost  thereof  be  itemized. 
Bickerdike  v<  OUy  of  Chicago,  203  111.  636, 
68  N.  E.  161.  In  the  Bickerdike  Case  It  was 
said  by  counsel  on  behalf  of  the  city  that  all 
that  the  property  owner  is  entitled  to  be  In- 
formed of  is  the  character  of  the  improve- 
ment the  extent  of  the  improvement  and 
the  cost  thereof;  and  It  was  urged  it  would 
be  of  no  possible  benefit  for  the  property 
owner  to  know  the  cost  of  the  different  ma- 
terials which  enter  into  the  construction  of 
the  Improvement  In  reply  to  that  argu- 
ment the  court  held  the  statute  In  express 
terms  required  the  estimate  of  the  engineer 
to  be  Itemized,  and  was  mandatory,  and 
said  the  requirements  of  the  statute  are  not 
merely  for  the  purpose  of  enabling  the  board 
to  act  but  are  also  for  the  benefit  and  pro- 
tection of  the  owners  of  property  to  be  as- 
sessed, and  for  their  protection  the  require- 
ments of  the  statute  must  be  complied  with. 
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It  was  also  held  In  that  case  that  the  pro- 
ceedings prior  to  the  adoption  of  the  ordi- 
nance required  by  the  statute  were  Jurisdic- 
tional, and,  unless  they  were  compiled  with, 
no  valid  ordinance  could  be  passed.  Our  con- 
clusion therefore  is  that  the  estimate  pre- 
sented with  the  ordinance  to  the  city  council 
was  not  in  compliance  with  the  statute,  and 
that  the  county  court  did  not  err  in  refusing 
to  confirm  the  special  tax. 

It  is  urged  that  the  estimate  in  the  case  of 
Adcock  t.  City  of  Chicago,  172  111.  24,  49  N. 
E.  1108,  is  substantially  like  the  estimate  In 
the  case  at  bar.  That  proceeding,  however, 
was  carried  on  under  the  act  of  1872  (Laws 
1871-72,  p.  218),  which  did  not  require,  as 
does  the  act  under  which  this  proceeding  is 
being  carried  on,  that  the  estimate  of  the 
engineer  of  the  cost  of  the  improvement  be 
itemized. 

It  is  also  said  the  record  in  the  case  of 
Gage  v.  City  of  Chicago,  203  111.  26,  67  N.  B. 
477,  shows  that  the  estimate  of  the  cost  of 
the  Improvement  In  that  case,  which  was  for 
a  cement  sidewalk.  Is  In  form  the  same  as 
the  estimate  in  this  case,  and  that  the  judg- 
ment of  confirmation  in  that  case  was  af- 
firmed by  this  court  An  examination  of  the 
opinion  of  this  court  filed  in  that  case  will 
disclose  the  fact  that  the  question  here  pre- 
sented was  not  there  considered  by  the  court. 

The  judgment  of  the  county  court  will  be 
affirmed.    Judgment  affirmed. 


(209  iu.  no 

BAUER  et  al.  v.  LTJMAGHI  COAL  CO. 
(Supreme   Court   of  Illinois.    April  20,   1904.) 

CONTRACT— SPECIFIC   PERFORMANCE  —  LACHES— 
MUTUALITY — DEFINITENESS   OF  DE- 
SCRIPTION. 

1.  Where  no  effort  was  made  to  enforce  a  con- 
tract of  sale  of'  a  right  of  way  till  the  death 
of  the  vendor,  a  year  and  half  after  the  execu- 
tion of  the  contract,  and  no  suit  was  brought  to 
enforce  it  till  more  than  five  years  after  its  ex- 
ecution, this  delay,  unexplained,  is  such  laches 
as  will  defeat  specific  performance. 

2.  Where,  by  a  written  contract,  one  agreed  to 
convey  a  right  of  way  whenever  the  other  party 
should  demand  it  and  tender  the  agreed  price, 
the  contract  was  lacking  in  mutuality,  so  that 
specific  performance  cannot  be  enforced. 

3.  A  contract  for  the  conveyance  'of  a  right  of 
way  for  a  railway  track — "said  tract,  after  it 
intersects  the  west  line  of  the  land  of  said  B. 
in  section  3,  T.  2,  N.  R.  8  \V\,  to  run  in  a 
southerly  or  southeasterly  direction,  following 
the  ravine  along  and  southeasterly  over  the 
west  half  of  the  S.  W.  *4  to  where  it  intersects 
the  north  line  of  section  10" — is  too  indefinite 
in  its  description  of  the  land  to  be  enforced  by 
specific  performance. 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty;  B.  R.  Burroughs,  Judge. 

Bill  by  the  Lumaghi  Coal  Company  against 
John  Bauer  and  others.  From  a  decree  in 
favor  of  complainant,  defendant  Bauer  ap- 
peals.    Reversed. 

f  2.  See  Specific  Performance,  vol.  44,  Cent  Big. 
Ii  89.  90.  95. 


Messlck  &  Crow,  for  appellant  Winkel- 
mann  &  Baer,  for  appellee. 

WILKIN,  J.  Appellee  filed  Its  bill  In  the 
circuit  court  of  St  Clair  county,  against  ap- 
pellant and  others  to  enforce  the  specific  per-' 
formance  of  a  written  contract  entered  Into 
by  George  Bauer  and  Conrad  Rupprecht  The 
bill  alleges  that  on  October  15,  1897,  Bauer 
and  Rupprecht  entered  Into  the  following  con- 
tract, to  wit: 

"It  is  agreed  between  George  Bauer,  of 
St  Clair  county  and  State  of  Illinois,  party 
of  the  first  part  and  Conrad  Rupprecht  of 
the  county  and  State  aforesaid,  party  of  the 
second  part,  as  follows:  Said  party  of  the 
second  part  is  desirous  of  having  a  railroad 
switch  or  track  lead  from  a  point  on  the  Van- 
dnlia  railroad  track  near  where  said  railroad 
Intersects  the  Collinsvllle  and  Caseyvtlle  wag- 
on road,  In  the  northeast  quarter  of  section 
4,  T.  2,  N.  R.  8  W.,  said  track,  after  It  Inter- 
sects the  west  line  of  the  land  of  said  Bauer 
In  section  3,  T.  2,  N.  R.  8  W.,  to  run  In  a 
southerly  or  southeasterly  direction,  follow- 
ing the  ravine  along  and  southeasterly  over 
the  west  half  of  the  S.  W.  %  said  section  3, 
T.  2,  N.  It.  8  W.,  over  the  land  of  said  George 
Bauer  to  where  It  intersects  the  north  line  of 
section  10,  T.  2,  N.  R.  8  W.,  said  N.  W.  % 
belonging  to  the  heirs  of  Leon  Hoereth,  in 
which  lands  said  party  of  the  second  part 
and  his  wife  have  an  Interest  and  the  object 
and  intention  of  said  switch  or  track  being 
to  connect  with  a  coal  mine,  which  it  is  In- 
tended hereafter  to  open  and  operate  on  the 
lands  of  said  heirs  of  Leon  Hoereth.  Now, 
in  consideration  that  said  party  of  the  first 
part  shall  grant  and  give  the  right  of  way. 
with  sufficient  ground  to  build  said  switch  or 
railroad  track,  fifty  feet  wide,  If  deemed  nec- 
essary by  the  party  of  the  second  part  his 
heirs  and  assigns,  when  said  Conrad  Rup- 
precht shall  demand  the  same  In  writing,  or 
whatever  any  other  person  or  persons  or  cor- 
poration to  be  named  in  writing  by  said  Con- 
rad Rupprecht  or  his  heirs  and  assigns  shall 
demand  the  same  In  writing  from  the  said 
party  of  the  first  part  or  his  assigns  and 
heirs,  and  whatever  said  Conrad  Rupprecht 
his  heirs  and  assigns,  or  any  person  or  persons 
or  corporation  named  by  him  or  his  heirs  and 
assigns  shall  pay  as  cash  for  such  privilege 
or  right  of  way  the  sum  of  three  hundred  dol- 
lars ($300)  in  advance,  then  the  said  party 
of  the  first  part  hereby  agrees  and  binds  him- 
self to  give  and  convey,  by  sufficient  deed, 
the  said  right  of  way  over  and  through  the 
promises  above  described  and  of  the  width 
aforesaid,  if  deemed  necessary  by  the  party 
of  the  second  part  or  his  heirs  and  assigns. 
But  in  no  event  shall  any  conveyance  be 
made  or  signed  by  said  Bauer,  or'  his  heirs 
and  assigns,  until  the  consideration  money 
for  said  right  of  way  be  first  paid,  or  his  heir* 
and  assigns.  And  it  is  further  agreed  that  on 
all  crossings  along  said  right  of  way  the  same 
shall  be  protected  by  suitable  cattle  guards. 
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"Witness  our  hands  and  seals  this  15th 
day  of  October,  1897.  George  Bauer.  [Seal.] 
Conrad  Rupprecht     [Seal.] 

"Witness:  Benjamin  Boneau."' 

The  bill  further  avers  that  the  said  George 
Bauer,  without  having  executed  said  deed, 
died  March  14,  1899,  owning  the  lands  de- 
scribed in  said  tract,  and  leaving  as  his  only 
heirs  at  law  the  appellant  herein,  John  Bauer, 
and  Maggie  Bertrand,  and  that  a  coal  mine 
is  about  to  be  opened  on  the  premises  de- 
scribed in  said  contract,  and  that  on  March 
1,  1903,  the  complainant  demanded,  in  writing, 
that  said  defendants  make  conveyance  of  said 
right  of  way  as  provided  In  said  contract, 
and  tendered  the  money  for  the  same,  which 
was  refused.  The  prayer  is  for  a  specific  per- 
formance of  said  contract. 

The  defendants  filed  their  answer,  setting 
up  several  defenses  against  the  contract— 
among  others,  alleging  that  appellee  and  its 
grantors  have  slept  on  their  rights,  if  they 
ever  had  any,  and  that  their  claim  has  become 
stale,  and  not  the  proper  subject  for  relief 
in  a  court  of  equity;  also  that  the  agreement 
is  void  as  a  contract,  for  want  of  mutuality 
in  rights  and  remedies.  Upon  a  hearing  be- 
fore the  chancellor  upon  bill,  answer,  replica- 
tion, and  evidence,  a  decree  was  entered  for 
complainant,  enforcing  the  performance  of 
the  contract,  and  from  that  decree  this  ap- 
peal has  been  perfected. 

There  are  several  errors  assigned  by  ap- 
pellant, but  a  consideration  of  two  of  them 
will  effectually  dispose  of  the  case. 

The  specific  performance  of  a  contract  la 
not  a  matter  of  absolute  right,  even  upon  a 
case  made  by  the  proofs,  but  depends  upon 
well-understood  rules  and  principles  applica- 
ble to  the  facts  and  circumstances  of  each 
case.  The  contract,  In  itself,  must  be  reason- 
able, fair,  just,  mutual,  certain,  and  unam- 
biguous. Barrett  v.  Geislnger,  148  111.  98,  35 
N.  E.  354;  Koch  v.  National  Union  Building 
Ass'n,  137  111.  497,  27  N.  B.  530;  Gould  v. 
Elgin  City  Banking  Co.,  136  111.  60,  26  N. 
E.  497.  And,  after  these  requirements  have 
been  established,  whether  or  not  the  perform- 
ance of  the  contract  shall  be  decreed  rests  in 
the  sound  discretion  of  the  chancellor.  Chi- 
cago, Burlington  &  Quincy  Railroad  Co.  v. 
Reno,  113  111.  39;  Beach  v.  Dyer,  93  111.  295. 
The  discretion  cannot  be  arbitrarily  exercised, 
but  must  be  governed  by  legal  rules  and  prin- 
ciples. Phillips  v.  South  Park  Com'rs,  119 
111.  626,  10  N.  E.  230;  Allen  v.  Woodruff,  90 
MI.  11.  Nevertheless  the  court  has  the  right, 
and  It  is  its  duty,  to  consider  all  the  facts 
and  circumstances  of  the  case  in  band,  and 
do  equfty  between  the  parties.  It  is  always 
the  dnty  of  a  party  seeking  to  enforce  a  con- 
tract specifically  to  act  with  diligence  in  the 
performance  of  the  same  on  his  part,  and  It 
1b  the  well-settled  doctrine  of  courts  of  eq- 
uity, both  In  England  and  this  country,  that 
great  delay  of  either  party,  unexplained,  in 
the  performance  of  the  terms  of  a  contract, 
or  in  not  prosecuting  their  rights  under  it  by 


filing  a  bill,  or  in  not  prosecuting  a  suit  for 
such  performance  with  diligence  when  insti- 
tuted, constitutes  such  laches  as  will  forbid 
the  interference  of  a*  court  of  equity,  and  so 
amount,  for  the  purpose  of  a  specific  per- 
formance, to  an  abandonment  of  the  con- 
tract Hatch  v.  Kizer,  140  111.  583,  30  N.  E. 
605,  33  Am.  St.  Rep.  258;  Fry  on  Specific 
Per.  218;  Hough  v.  Coughlan,  41  111.  130. 
The  evidence  in  this  record  shows  that  the 
contract  was  made  October  15,  1897.  George 
Bauer,  one  of  the  contracting  parties,  died 
March  14,  1899.  The  bill  to  enforce  the  con- 
tract was  not  filed  until  the  September  term, 
1903,  of  the  circuit  court.  There  is  nothing 
whatever  in  the  record  to  explain  the  delay, 
but  the  evidence  is  wholly  silent  on  that 
point  The  parties  to  the  contract  did  noth- 
ing towards  its  enforcement  until  after  the 
death  of  George  Bauer,  a  year  and  a  half 
after  It  was  executed.  The  contract  was  not 
assigned  by  Rupprecht  to  the  appellee  until 
1902.  In  the  absence  of  evidence  to  explain 
this  long  delay,  we  think,  under  the  fore- 
going authorities,  appellee  and  his  assignor 
have  been  guilty  of  such  laches  as  will,  in 
law,  defeat  a  specific  performance. 

The  contract  is  also  lacking  in  mutuality. 
It  is  said  in  Beach  on  Modern  Law  of  Con- 
tracts (volume  2,  {  885):  "As  a  general  rule, 
specific  performance  will  not  be  decreed  in 
any  case  where  mutuality  of  obligation  and 
remedy  does  not  exist"  And  in  a  note  to 
this  text  It  is  said:  "The  general  principle  is 
that,  where  the  contract  is  Incapable  of  be- 
ing enforced  against  one  party,  that  party 
is  equally  Incapable  of  enforcing  it  against 
the  other.*'  In  Beard  v.  Linthicum,  1  Md. 
Ch.  345,  Chancellor  Johnson  held  "that,  if  one 
of  the  parties  is  not  bound  or  is  not  able  to 
perform  his  part  of  the  contract,  be  cannot 
call  upon  the  court  to  compel  specific  perform- 
ance by  the  opposite  party."  And  in  the  sub- 
sequent case  of  Duvall  v.  Myers,  2  Md.  Ch. 
401,  the  same  judge  said^ln  substance,  "that 
the  right  to  the  specific  execution  of  a  con- 
tract depends  upon  whether  the  agreement 
is  obligatory  upon  both  parties,  so  that,  upon 
the'  application  of  either  against  the  other, 
the  court  can  compel  a  specific  performance." 
We  quoted  the  above  authorities  with  ap- 
proval in  the  case  of  Tryce  v.  Dlttus,  199  111. 
189,  65  N.  E.  220.  Also,  see  22  Am.  &  Eng. 
Ency.  of  Law  (1st  Ed.)  p.  1019.  One  cannot 
read  the. contract  in  this  case  without  being 
impressed  with  the  fact  that  it  was  so  word- 
ed that  if,  in  the  future,  the  coal  business 
should  prove  profitable,  and  Rupprecht  or  his 
assigns  could  gain  an  advantage  by  taking 
an  easement  then  they  would  have  a  right 
to  demand  it,  and  could  compel  Bauer  to  con- 
vey, but  if  the  coal  business  did  not  open 
up  favorably,  and  it  would  be  no  advantage 
to  Rupprecht,  then  Bauer  would  have  no 
right  to  compel  a  specific  performance,  and 
would  be  powerless  to  force  Rupprecht  to  do 
anything.  It  was'  therefore  lacking  in  that 
element  of  mutuality  required  under  the  de- 
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cisions  above  quoted,  and  therefore  could  not 
be  specifically  enforced  In  a  court  of  equity. 
The  contract,  bill,  and  written  demand  made 
by  appellee  are  also  very  indefinite  as  to  the 
description  of  the  land  required  by  the  right 
of  way;  and  for  this  reason,  also,  the  con- 
tract could  not  be  enforced  in  a  court  of  eq- 
uity, even  though  appellee  had  been  diligent 
In  enforcing  its  rights. 

For  these  reasons,  the  decree  of  the  circuit 
court  will  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  dismiss  the  bill.  Re- 
versed and  remanded,  with  directions. 


(209  111.  201) 

SIEGEL.  COOPER  &  CO.  v.  NORTON. 
(Supreme  Court  of  Illinois.    April  20,  1901.) 

NEGLIGENCE  —  PBOXIKATE      CAUSE— CONTRIBU- 
TORY   NEGLIGENCE— EVIDENCE— 8UFFI-  . 
C1ENCY—  INSTRUCTIONS. 

1.  Where  defendant's  superintendent  knew 
that  plaintiff  was  going  to  work  in  an  elevator 
shaft,  plastering  the  same,  and  told  the  opera- 
tives of  the  elevator  not  to  run  it  below  a  cer- 
tain story,  but  they  did  so,  whereby  the  car 
struck  and  injured  plaintiff,  defendant  was 
guilty  of  negligence. 

2.  Such  negligence  was  the  proximate  cause  of 
the  injury. 

3.  In  an  action  for  injuries  sustained  by  plain- 
tiff while  plastering  in  an  elevator  shaft  in  de- 
fendant's building,  because  of  the  elevator  hav- 
ing been  negligently  lowered  to  the  point  where 
he  was  at  work,  plaintiff's  employer,  the  con- 
tractor for  the  plastering,  testified  that-defend- 
ant's  superintendent  assured  him  it  would  be 
safe  to  work  in  the  shaft.  Held,  that  such  tes- 
timony was  not  objectionable  because  of  the  fact 
that  the  superintendent's  statement  was  not 
made  in  the  presence  of  plaintiff. 

4.  Plaintiff,  who  was  employed  by  one  who 
had  contracted  to  do  plastering  in  an  elevator 
shaft  of  defendant's  building,  while  engaged  in 
doing  the  plastering,  was  injured  because  the  el- 
evator was  allowed  to  descend  below  a  certain 
story,  contrary,  according  to  plaintiff's  evidence, 
to  directions  which  defendant's  superintendent 
had  given  to  the  operatives  of  the  elevator,  and 
in  an  action  for  the  injuries  the  operative  of  the 
elevator  testified  that  the  first  two  or  three  trips 
he  stopped  at  the  story  below  which  the  ele- 
vator should  not  have  been  allowed  to  pass. 
Held,  that  an  objection  to  a  question  put  by  de- 
fendant to  the  operative  as  to  why  he  stopped 
at  that  story  was  properly  sustained,  it  being 
Immaterial  whether  he  stopped  there  in  obedi- 
ence to  instructions  or  for  some  other  reason. 

5.  In  an  action  for  injuries  sustained  by  plain- 
tiff while  working  in  an  elevator  shaft  in  defend- 
ant's building,  owing  to  the  elevator  having  de- 
scended and  struck  him,  the  question  of  plain- 
tiff's contributory  negligence  »eW  one  for  the 
jury. 

6.  Where,  on  appeal,  there  is  nothing  appear- 
ing in  either  the  record  or  abstract  to  indicate 
that  it  does  not  contain  all  the  instructions,  and 
those  set  out  are  numbered  consecutively,  an  as- 
signment of  error  as  to  an  instruction  will  not 
be  refused  consideration  merely  because  there  is 
no  statement  that  no  instruction  was  omitted. 

7.  Where  plaintiff,  employed  by  a  contractor 
for  the  plastering  work  in  defendant's  building, 
was  injured  while  plastering  in  an  elevator 
shaft,  owing  to  the  elevator  operatives  allowing 
It  to  descend  contrary  to  the  instructions  of  their 
superintendent,  who  knew  of  plaintiff's  situa- 
tion, any  negligence  on  the  part  of  plaintiff's 
employer   in    not   blocking   the   elevator   shaft 


would  not  Inure  to  the  benefit  of  defendant,  so 
as  to  relieve  it  from  liability. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Domlnlck  Norton  against  Siegel, 
Cooper  &  Co.  From  a  judgment  of  the  Ap- 
pellate Court,  affirming  a  judgment  In  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

O.  W.  Dynes,  for  appellant  Edmund  3. 
Cummlnga,  for  appellee. 

CARTWRIGHT,  J.  The  Appellate  Court 
for  the  First  District  affirmed  a  judgment  re- 
covered by  appellee  In  the  superior  court  of 
Cook  county  against  appellant  for  damages 
resulting  from  a  personal  injury  alleged  to 
have  been  due  to  the  "negligence  of  appel- 
lant From  the  judgment  of  affirmance  this 
appeal  was  prosecuted. 

It  Is  first  contended  that  the  trial  court 
erred  In  ruling  on  the  admission  of  evidence. 
The  facts  which  the  evidence  on  the  part  of 
the  plaintiff  tended  to  prove  are  substantially 
as  follows:  Plaintiff  was  In  the  employ  of 
Peter  Ray,  a  contractor,  who  took  the  Job 
of  patching  tbe  plastering  on  the  walls  and 
beams  of  two  elevator  shafts  In  the  base- 
ment of  defendant's  department  store.  In 
doing  the  work  Ray  was  an  Independent 
contractor,  and  not  an  employe  of  the  defend- 
ant The  elevators  were  used  for  carrying 
freight,  and  about  three  feet  above  the  main 
floor  of  the  building  there  was  a  landing  for 
the  delivery  of  freight  Into  an  alley.  The 
distance  from  the  basement  floor  to  the  main 
floor  was  about  13  feet  and  tbe  platform 
was  about  16  feet  above  the  basement  floor. 
Before  beginning  the  work  Ray  and  plaintiff 
had  a  talk  with  William  Weber,  defendant's 
superintendent  Weber  showed  them  the 
places  that  were  to  be  plastered  and  patched, 
and  told  them  that  they  could  stop  the  ele- 
vators from  running  below  the  alley  landing 
or  main  floor  while  they  were  working  be- 
neath. Ray  assented  to  do  tbe  work  with 
that  arrangement,  and  Weber  called  the  boys 
operating  the  elevators  and  told  them  that 
the  men  were  going  into  tbe  elevator  shafts 
to  do  some  patching,  and  ordered  them  to 
run  the  elevators  in  accordance  with  the  ar- 
rangement while  the  work  was  being  done. 
The  contractor,  Peter  Ray,  then  left,  and 
plaintiff  commenced  the  work,  assisted  by 
John  Hay,  the  son  of  his  employer,  as  helper. 
The  work  was  completed  in  one  of  the  ele- 
vator shafts,  the  elevator  not  running  below 
the  alley  landing  while  the  work  was  being 
done.  When  the  work  In  that  shaft  was 
completed,  and  plaintiff  was  going  into  the 
second  shaft  he  and  bis  helper,  Ray,  told  tbe 
boy  who  was  running  the  elevator  that  they 
were  going  In  there,  and  the  boy  said,  "All 
right"  Plaintiff  stood  on  a  stepladder  while 
doing  the  work,  and  the  elevator  made  two 
or  three  trips,  stopping  at  the  alley  landing 
above  him.  The  next  trip,  without  any 
warning  or  notice,  the  elevator  descended  be- 
low the  alley  landing  to  the  main  floor,  or 
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below,  and  struck  the  plaintiff,  throwing  him 
to  the  bottom  of  the  shaft,  breaking  his  hip 
bone,  and  otherwise  injuring  him. 

The  evidence  proved  the  defendant  guilty 
of  negligence  which  was  the  proximate  cause 
of  the  injury,  and  there  was  no  evidence 
tending  to  prove  the  contrary.  The  alleged 
erroneous  rulings  on  the  admission  of  evi- 
dence were  made  on  the  examination  of 
plaintiffs  employer  and  the  boy  who  ran  the 
elevator.  The  employer,  Bay,  testified  that 
Weber  assured  him  It  would  be  perfectly 
safe  to  work  in  the  elevator  shaft  under  the 
arrangement  made,  and  this  testimony  was 
objected  to  because  Weber's  statement  was 
not  made  In  the  presence  of  plaintiff.  The 
purpose  of  the  testimony  was  to  show  the 
arrangement  for  stopping  the  elevator  under 
which  Kay  set  the  plaintiff  to  work,  and  to 
prove  the  negligence  of  the  defendant  in  dis- 
regard of  the  agreement  It  was  not  neces- 
sary that  the  arrangement  should  have  been 
made  In  the  presence  of  the  plaintiff.  On 
the  examination  of  the  boy  who  was  running 
the  elevator,  he  testified  that  he  stopped  at 
the  alley  landing  on  the  first  two  or  three 
trips,  and  was  then  asked  by  defendant's 
counsel  why  he  stopped  there.  An  objection 
to  the  question  was  sustained. '  Counsel  for 
defendant  contended  that  it  was  material  to 
show  whether  he  stopped  there  in  obedience 
to  instructions  or  for  some  other  reason,  and 
he  now  says  that  he  wanted  to  prove  that 
the  boy  had  loads  for  the  alley  landing,  and 
stopped  there  for  that  reason.  Defendant  was 
not  prevented  from  proving  that  fact,  If  it 
was  a  fact,  but  the  reasons  which  actuated 
the  boy  In  stopping  at  the  alley  landing  were 
immaterial.  It  was  the  duty  of  the  defend- 
ant to  operate  Its  elevator  in  such  manner 
as  not  to  Injure  the  plaintiff  while  properly 
working  under  it  in  the  shaft,  and  any  rea- 
sons that  existed  for  stopping  at  the  alley 
landing  on  the  first  two  or  three  trips  would 
afford  no  Justification  for  the  subsequent  dis- 
regard of  duty. 

It  Is  also  urged  that  the  court  should  have 
directed  a  verdict  for  the  defendant  on  the 
ground  that  plaintiff  was  not  in  the  exercise 
of  ordinary  care  for  his  own  safety.  The 
helper,  John  Ray,  testified  that  just  before 
the  accident  he  cautioned  plaintiff  that  the 
elevator  boy  might  forget  himself;  that  be 
saw  the  elevator  coming  down,  and  com- 
menced yelling;  that  plaintiff  did  not  have  a 
chance  to  make  ah  answer,  but  looked  up 
and  commenced  to  yell  just  before  the  ele- 
vator struck  him.  The  elevator  boy  testified 
that  be  heard  the  shouting  In  the  shaft  and 
beard  the  ladder  fall.  It  could  not  be  said, 
as  a  matter  of  law,  that  the  plaintiff,  who 
was  working  on  the  stepladder  with  tools 
In  his  bands,  had  time  to  get  out  of  the  way 
or  could  have  avoided  the  injury  by  the  exer- 
cise of  ordinary  care.  That  question  was 
properly  submitted  to  the  Jury. 


Complaint  Is  also  made  of  the  refusal  of 
the  court  to  give  two  instructions  asked  by 
the  defendant,  the  first  of  which  stated  that 
the  relation  of  master  and  servant  did  not 
exist  between '  plaintiff  and  defendant,  and 
that  negligence  on  the  part  of  plaintiff's  em- 
ployer was  not  negligence  for  which  the  de- 
fendant would  be  liable;  and  the  second 
stated  that  If  the  Jury  should  believe,  from 
the  evidence,  that  the  sole  cause  of  the  ac- 
cident was  negligence  on  the  part  of  the  em- 
ployer, the  verdict  should  be  not  guilty.. 
Counsel  for  appellee  replies  that  this  assign- 
ment of  error  cannot  be  considered,  because 
the  record  and  abstract  do  not  show  that  the 
Instructions  contained  therein  are  all  the  In- 
structions given  to  the  Jury  by  the  court. 
We  have  frequently  held  that  where  the  ab- 
stract does  not  contain  all  the  Instructions 
given  we  will  not  consider  an^assignment  of 
error  on  the  refusal  of  an  Instruction,  for 
the  reason  that  there  may  have  been  another 
covering  the  point  contained  in  the  refused 
instruction.  But  that  is  not  the  case  here. 
There  is  nothing  appearing  In  either  the  rec- 
ord or  abstract  to  indicate  that  they  do  not 
contain  all  the  instructions.  In  practice,  the 
instructions  are  usually  separate  and  num- 
bered, together  constituting  the  charge  of 
the  court  to  the  Jury,  and  where  the  record 
and  abstract  purport  to  give  the  instructions 
it  is  not  necessary  to  state  that  no  part  of 
the  connected  series  has  been  omitted.  In 
this  case  the  Instructions  given  at  the  in- 
stance of  each  party  and  the  instructions  re- 
fused are  numbered  consecutively,  and  there 
is  nothing  Indicating  that  anything  is  omit- 
ted, so  that  there  is  no  warrant  for  assuming 
that  there  has  been  any  omission.  We  are 
of  the  opinion,  however,  that  these  instruc- 
tions were  not  based  on  any  evidence  in  the 
case,  and  could  not  have  benefited  the  de- 
fendant if  given.  It  is  true  that  the  relation 
of  master  and  servant  did  not  exist  between 
plaintiff  and  defendant,  and  that  defendant 
was  not  liable  for  any  negligence  of  plaintiff's 
employer,  but  it,  was  responsible  for  Its  own 
negligence,  which  was  proved  and  not  dis- 
puted. However  negligent  plaintiff's  employ- 
er might  have  been,  his  negligence  would  not 
have  relieved  defendant  of  liability.  The 
ground  for  insisting  that  the  employer  was 
negligent  is  that  he  did  not  put  in  a  beam 
or  timbers  or  block  the  elevator  shaft  to  pro- 
tect the  plaintiff  from  possible  negligence  of 
the  defendant.  If  there  were  any  warrant 
for  saying  that  the  employer  was  negligent 
In  that  respect  it  would  not  inure  to  the  bene- 
fit of  the  defendant.  The  jury  could  not 
have  found  that  the  sole  cause  of  the  acci- 
dent was  negligence  on  the  part  of  the  em- 
ployer, which  would  have  been  in  direct  con- 
tradiction of  every  fact  proved  on  the  trial. 

We  find  no  error  in  the  record.  The  judg- 
ment of  the  Appellate  Court  Is  affirmed. 
Judgment  affirmed. 
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JOEST  v.  ADEL  et  al. 
(Supreme   Court  of   Illinois.    April  20,   1904.) 

BILL  OF  REVIEW— PARTITION— FORMER  DECREE- 
VACATION  —  DEMURRER  —  DETERMINATION  — 
WAIVER— HOMESTEAD — DOWER  —  ASSIGNMENT 
— SALE— CONSENT  OF  TENANT—  DOWER — WAIV- 
ER— SOLICITOR' S  FEES— APPORTIONMENT. 

1.  Where  defendant  demurred  to  a  bill  in  the 
nature  of  a  bill  of  review  and  also  for  partition, 
it  was  error  for  the  court  to  render  a  decree  pro 
confesso  againBt  defendant  on  default,  while  the 

.demurrer  was  pending  and  undisposed  of. 

2.  Where  defendant  demurred  to  a  bill,  his 
failure  to  be  present  at  each  stage  of  the  subse- 
quent proceedings  to  see  and  insist  that  the  is- 
sue presented  by  the  demurrer  was  disposed  of 
did  not  constitute  a  waiver  thereof. 

3.  Where  a  bill  was  filed  in  part  for  the  pur- 
pose of  reviewing  and  setting  aside  a  former  as- 
signment of  dower  and  homestead  to  defendant, 
and  also  for  partition,  it  was  error  for  the  court, 
without  entering  any  order,  to  reopen  the  for- 
mer decree  and,  without  disposing  of  defendant's 
homestead  and  dower  rights  so  previously  as- 
signed, to  proceed  to  review  the  former  proceed- 
ings and  decree  of  partition. 

4.  Where  a  partition  decree  found  that  one  of 
the  parties  was  entitled  to  homestead  and  dow- 
er in  the  premises,  but  failed  to  require  the  com- 
missioners appointed  to  make  division  to  set  off 
the  homestead,  and  allot  dower  if  the  same  could 
be  done  consistently  with  the  interests  of  the 
parties,  and,  if  not,  then  to  appraise  the  value 
of  each  piece  and  report  the  same  to  the  court, 
as  required  by  Hurd's  Rev.  St  1901,  c.  108,  §  22, 
the  decree  was  erroneous. 

5.  Where  dower  and  homestead  had  been  as- 
signed to  defendant  in  certain  real  estate  order- 
ed to  be  sold  under  a  partition  decree,  a  sale  of 
such  property  free  and  clear  of  defendant's 
homestead  and  dower  interest,  without  defend- 
ant's written  consent,  required  by  Hurd's  Rev. 
St.  1901,  c.  100,  i  22,  was  erroneous,  though  de- 
fendant had  previously  executed  a  mortgage  on 
the  property,  in  which  he  had  waived  his  home- 
stead and  dower. 

6.  Where  defendant  in  good  faith  set  up  a 
good  defense  to  a  petition  in  the  nature  of  a  bill 
of  review  and  for  partition,  it  was  error  for  the 
court  to  require  him  to  pay  a  part  of  the  solicit- 
or's fee  under  Hurd's  Rev.  St.  1901,  c.  106,  5 
40,  relating  to  partition,  and  providing  that, 
when  the  rights  of  all  the  parties  are  properly 
set  forth  in.  the  petition,  the  court  shall  appor- 
tion the  costs,  including  a  reasonable  solicitor's 
fee,  among  the  parties  in  interest,  unless  the  de- 
fendants, or  some  of  them,  shall  interpose  a 
good  and  substantial  defense. 

Error  to  Circuit  Court,  Monroe  County; 
W.  P.  Early,  Judge. 

Bill  by  Louis  Adel  and  others  against 
Valentine  Jocst.  Prom  a  decree  in  favor  of 
plaintiffs,  defendant  brings  error.    Reversed. 

■Jos.  W.  Rickert,  for  plaintiff  in  error. 
Wlnkelmann  &  Baer,  for  defendant  in  error 
Mehrmann. 

WILKIN,  J.  Christine  Joest  was  the 
owner  In  fee  of  the  80  acres  of  land  involved 
in  this  litigation.  She  and  her  husband, 
Valentine  Joest,  plaintiff  in  error  here,  ex- 
ecuted two  mortgages  on  the  land,  one  to 
Ellen  Hall  and  the  other  to  Louis  Adelsber- 
ger,  in  each  of  which  they  released  their 
homestead  and  dower  rights.  Christine  died 
testate  on  January  15,  1900,  leaving,  surviv- 
ing her,  her  husband,  Valentine,  and  certain 


children  by  a  former  marriage.  On  August 
14,  1900,  Valentine,  the  husband,  filed  bis 
petition  In  the  circuit  court  of  Monroe  coun- 
ty for  the  assignment  of  his  homestead  and 
dower  in  said  lands,  and  a  decree  was  there- 
in rendered  assigning  50  acres  thereof  as 
and  for  his  homestead  and  10  acres  as  and 
for  his  dower.  On  February  10,  1902,  the 
present  bill  was  filed  by  the  devisees  of 
Christine  Joest,  which  was  twice  amended. 
The  second  amended  bill  was  filed  on  Oc- 
tober 7,  1902,  and  Is  In  the  nature  of  a  bill 
of  review,  seeking  to  set  aside  the  decree 
assigning  homestead  and  dower  to  plaintiff 
In  error,  and  for  partition,  subject  to  his 
rights,  etc.  To  that  amended  bill  he  filed 
a  demurrer,  which  the  court  failed  to  dis- 
pose of,  but  entered  a  decree  pro  confesso 
against  Him,  ordering  partition  of  the  lands, 
and  appointing  commissioners  for  that  pur- 
pose, but  they  reported  the  premises  not  sus- 
ceptible of  division,  and  appraised  the  same 
at  $1,000.  Thereupon  a  decree  of  sale  was 
entered,  in  which  it  was  ordered  that  the 
land  should  be  sold  free  of  the  homestead 
and  dower  of  plaintiff  In  error,  and  out  of 
the  proceeds  of  such  sale  there  should  be 
paid,  first,  $867.68,  being  the  amount  doe  on 
the  said  mortgages,  in  which  Christine  and 
Valentine  had  released  their  homestead  and 
dower.  The  premises  were  sold  for  $1,700, 
and  to  the'  master's  report  of  sale  plaintiff  In 
error  filed  exceptions,  which  were  overruled 
by  the  court,  and  a  deed  thereupon  executed 
to  the  purchaser.  Out  of  the  proceeds  of  the 
sale  the  mortgages  were  paid  off,  and.  the 
balance  remains  in  the  bands  of  the  master 
In  chancery.  Valentine  Joest  prosecutes  this 
writ  of  error  to  reverse  said  decree  of  par- 
tition and  sale. 

It  is  first  insisted  that  the  court  below 
erred  In  not  ruling  on  the  demurrer  of  plain- 
tiff in  error,  and  In  entering  a  default  against 
bim  before  the  same  was  disposed  of.  As 
already  said,  the  second  amended  bill  was 
in  the  nature  of  a  bill  of  review,  and  also 
for  partition.  It  alleged  that  the  decree  as- 
signing homestead  and  dower  to  plaintiff  in 
error  was  erroneous,  and  ought  to  be  re- 
viewed, revised,  and  set  aside,  for  the  rea- 
son that  no  proof  was  made  that  Christine 
Joest  was  the  owner  In  fee  of  said  real  es- 
tate, and  because  of  the  discovery  of  new 
and  material  evidence  In  said  cause,  etc-, 
which  said  new  matter  complainants  did  not 
know  of,  and  could  not  by  reasonable  dili- 
gence have  known,  so  as  to  make  proof 
thereof  previous  to  and  at  the  time  of  the 
hearing  and  pronouncing  of  said  decree. 
Plaintiff  In  error's  demurrer  was  to  this 
bill,  In  which  be  alleged,  as  special  ground 
of  demurrer,  that  there  was  no  error  In  law 
apparent  on  the  record  assigning  to  him 
homestead  and  dower  upon  his  bill  of  August 
14,  1900,  and  that  complainants  did  not  al- 
lege in  their  bill  any  new  matter,  discovered 
since  the  entry  of  the  former  decree,  au- 
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thorizing  Its  reversal  or  modification.  On 
March  25,  1903,  while  the  demurrer  was  still 
pending  and  undisposed  of,  the  plaintiff  in 
error  was  defaulted  by  the  court,  and  a  de- 
cree pro  confesso  entered  against  him,  as 
above  stated.  This  was  clearly  reversible 
error.  No  default  could  be  entered  against 
him  while  the  demurrer  was  pending  and 
undisposed  of.  McKlnney  v.  May,  1  Scam. 
534;  Laflin  v.  Herrington,  17  111.  399;  Kan- 
kakee &  Seneca  Railroad  Co.  v.  Horan,  131 
111.  288,  23  N.  B.  621. 

It  Is  claimed  by  defendants  in  error  that 
plaintiff  in  error  by  his  silence  waived  his 
right  to  insist  upon  his  demurrer.  The  po- 
sition seems  to  be  that  it  was  his  duty  to 
see  that  the  demurrer  was  disposed  of,  and, 
failing  to  do  so,  it  is  said  he  was  silent 
We  do  not  understand  that  a  party  who  has 
presented  an  Issue  to  the  court  is  required 
to  be  present  at  each  stage  of  the  subse- 
quent proceedings  to  see  and  insist  that  that 
Issue  be  disposed  of.  Here  the  defendant, 
having  presented  an  issue  of  law,  had  a  right 
to  assume  that  the  court  would  properly  dis- 
pose of  the  same,  as  was  its  duty,  without 
entering  a  default  against  him,  and  it  was 
the  duty  of  counsel  for  the  complainants  to 
see  that  that  issue  was  so  disposed  of.  There 
Is  nothing  in  the  record  which  shows  that 
plaintiff  in  error  did  anything  to  mislead  the 
court  or  counsel,  or  that  he  has  in  any  way 
estopped  himself  by  acquiescence  in  the  de- 
cree below.  This  error  must  therefore  work 
a  reversal  of  that  decree.  . 

There  are,  however,  other  serious  defects 
In  the  proceedings,  proper  to  be  considered 
and  obviated,  if  mother  hearing  shall  be 
bad.  The  bill  was  filed,  in  part,  for  the 
purpose  of  reviewing  and  setting  aside  a 
former  decree  assigning  dower  and  home- 
stead to  the  plaintiff  in  error.  Upon  such  a 
bill  the  court,  upon  opening  the  former  de- 
cree, should  have  affirmed,  revised,  reversed, 
or  modified  the  same  according  to  the  equi- 
ties of  the  parties,  but  the  chancellor,  with- 
out entering  any  order  to  reopen  the  decree, 
proceeded  to  review  the  former  proceedings, 
and  decreed  the  partition,  heard  the  cause, 
and  disposed  of  the  rights  of  the  parties 
without  making  any  order  whatever  dis- 
posing of  plaintiffs  homestead  and  dower 
rights  previously  assigned  him.  In  other 
words,  the  division  and  partition  of  the 
premises  were  decreed  in  total  disregard  of 
such  former  assignment  Manifestly,  this 
was  error.  The  decree  should  have  first 
granted  leave  to  reopen  and  review  the  for- 
mer decree,  and  then,  by  proper  orders,  in- 
dicated to  what  extent,  if  any,  the  rights  and 
Interests  of  the  parties  should  be  affected  by 
such  review.  Adamskl  v.  Wieczorek,  170  111. 
-373,  48  N.  E.  951. 

The  decree  of  partition,  as  rendered,  finds 
that  Valentine  Joest  is  entitled  to  homestead 
and  dower  in. the  premises,  and,  in  appoint- 
ing commissioners  to  make  the  division  and 
partition  among  the  parties,  it  fails  to  re- 


quire them,  before  making  such  division  and 
partition,  to  set  off  the  homestead  and  allot 
dower  in  the  premises,  if  the  same  can  be 
done  consistently  with  the  Interests  of  the 
parties,  and,  if  not  then  to  appraise  the  value 
of  each  piece,  and  a  true  report  make  to  the 
court  The  failure  to  so  order  the  commis- 
sioners was  a  violation  of  section  22  of  the 
partition  act  (Hurd's  Rev.  St  1901,  c.  106, 
8  22),  as  construed  in  Hickenbotham  v. 
Blackledge,  54  111.  318. 

The  decree  of  sale  orders  the  premises  sold 
free  and  clear  of  the  homestead  and  dower 
of  plaintiff  In  error,  without  his  consent  in 
writing  having  been  given  to  such  sale.  This 
was  also  error,  and  in  violation  of  section 
82  of  chapter  106,  supra,  and  contrary  to  the 
decisions  of  this  court  in  Cribben  v.  Cribben. 
136  111.  609,  27  N.  E.  70,  Drake  v.  Merkle, 
153  111.  318,  38  N.  B.  654,  and  Merritt  v.  Mer- 
ritt,  97  111.  243. 

In  answer  to  the  last  proposition,  it  Is  In- 
sisted that  the  dower  and  homestead  of 
plaintiff  in  error  was  duly  and  properly  re- 
leased in  the  mortgages  executed  by  him, 
and,  consequently,  the  court  committed  no 
error  in  ordering  the  premises  sold  free  and 
clear  of  such  incumbrance.  If  the  proceed- 
ing had  been  to  foreclose  either  or  both  of 
said  mortgages,  there  could  be  no  doubt  as 
to  the  propriety  of  the  court  granting  an 
-order  of  sale  free  and  clear  of  the  estate  so 
released,  but  then  plaintiff  in  error  would  be 
entitled  to  bis  equity  of  redemption.  This, 
however,  is  not  a  foreclosure  proceeding,  but 
for  partition,  with  allegations  In  the  bill 
seeking  a  review  of  former  proceedings  un- 
der which  homestead  and  dower  had  once 
been  assigned,  and  It  was  clearly  erroneous 
for  the  decree  now  before  us  to  order  a  sale 
without  the  consent  In  writing  of  plaintiff  in 
error. 

It  Is  further  urged  that  the  chancellor  er- 
red in  allowing  a  solicitor's  fee  of  $75  to  the 
complainants'  solicitor.  Section  40  of  chap- 
ter 106,  entitled  "Partition,"  provides  that 
"when  the  rights  and  interests  of  all  the  par- 
ties In  Interest  are  properly  set  forth  In  the 
petition  or  bill,  the  court  shall  apportion 
the  costs,  Including  the  reasonable  solicitor's 
fee,  among  the  parties  In  Interest  in  the  suit 
so  that  each  party  shall  pay  his  or  her 
equitable  portion  thereof,  unless  the  defend- 
ants, or  some  one  of  them,  shall  interpose  a 
good  and  substantial  defense  to  said  bill  or 
petition.  In  such  case  the  party  or  parties" 
making  such  substantial  defense  shall  re- 
cover 'their  costs  against  the  complainants  ac- 
cording to  equity."  There  Is  nothing  In  the 
record  to  show  that  plaintiff  In  error  did  not 
urge  his  defense  to  the  bill  of  complainants 
in  good  faith,  and  we  think  it  was  error  to 
require  him  to  pay  any  part  of  said  solicitor's 
fee. 

The  decree  will  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  for  further  pro- 
ceedings In  accordance  with  the  views  herein 
expressed.    Reversed  and  remanded. 
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(209  111.  481) 

PEOPLE  ex  rel.  BIBB  v.  MAYOR,  ETC.,  OF 
CITY  OP  ALTON. 

(Supreme  Court  of  Illinois.    April  20,   1904.) 

SCHOOLS— BACK     DISCRIMINATION  —  EVIDENCE— 
SUFFICIENCY—  VERDICT—  MANDAMUS—  RE- 
FUSAL OF  WRIT— PRACTICE. 

1.  In  mandamus  proceedings  by  a  colored  par- 
ent to  compel  the  admission  of  his  children  to  a 
public  school  without  discrimination  on  account 
of  color,  a  verdict  finding  that  there  had  been 
no  discrimination  held  to  be  without  evidence 
to  support  it. 

2.  Where  a  verdict  is  unsupported  by  the  evi- 
dence, it  is  the  duty  of  the  court  to  set  it  aside 
and  award  a  new  trial. 

3.  In  mandamus  proceedings  by  a  colored  par- 
ent to  compel  the  admission  of  his  children  to  a 

Enblic  school,  the  fact  that  the  relator's  children 
ad  been  kept  out  of  school  so  lone  by  illegal 
discrimination  that  the  writ  would  do  them  no 

?:ood  is  not  sufficient  ground  for  refusing  to  en- 
orce  the  law. 

4.  Where  no  motion  was  made  in  the  trial 
court  to  set  aside  a  verdict  for  respondents  in 
mandamus  proceedings  commenced  in  the  Su- 
preme Court,  and  referred  to  a  circuit  court  for 
trial  on  issues  of  fact,  the  relator  is  not  entitled 
to  a  peremptory  writ,  though  the  averments  of 
the  petition  are  clearly  proved,  requiring  the  Su- 
preme Court  to  set  aside  the  verdict. 

Original  petition  filed  in  tbe  Supreme  Court, 
on  the  relation  of  Scott  Bibb,  for  a  writ  of 
mandamus  against  tbe  mayor  and  common 
council  of  tbe  city  of  Alton,  to  compel  them 
to  admit  relator's  children  to  a  public  school, 
without  discrimination  on  account  of  color. 
The  issues  of  fact  were  sent  to  the  circuit 
court  of  Madison  county  for  trial,  and  a  ver- 
dict in  .favor  of  defendants  on  tbe  trial  there- 
of was  certified  to  the  Supreme  Court,  Ver- 
dict set  aside,  and  new  trial  ordered. 

For  former  opinions,  see  54  N.  £L  421;  61 
N.  E.  1077,  56  L.  R.  A.  05. 

John  J.  Brenholt,  for  relator.  E.  B.  Glass 
and  L.  D.  Yager,  for  respondents. 

CABTWRIGHT,  J.  The  relator,  Scott 
Bibb,  a  colored  citizen  of  tbe  city  of  Alton, 
instituted  this  proceeding  for  a  writ  of  man- 
damus requiring  tbe  respondents,  tbe  mayor 
and  members  of  tbe  common  council  of  tbe 
city  of  Alton,  to  allow  tbe  children  of  the 
relator  to  be  admitted  to  tbe  Washington 
School,  or  the  most  convenient  of  the  public 
schools  of  tbe  city  and  school  district  of  Al- 
ton to  which  they  have  tbe  right  of  admis- 
sion, without  excluding  either  of  them  on 
account  of  their  color  or  descent  The  issues 
of  fact  in  the  case  were  certified  to  tbe  cir- 
cuit court  of  Madison  couuty  for  trial,  and 
a  verdict  in  favor  of  respondents  upon  the 
first  trial,  certified  to  this  court,  was  set 
aside  on  account  of  erroneous  rulings  of  the 
circuit  court  in  excluding  competent  and  ma- 
terial evidence  offered  by  the  relator;  and 
tbe  circuit  court  was  directed  to  submit  the 
issues  to  another  Jury,  and  to  proceed  in  ac- 
cordance with  the  views  then  expressed. 
People  v.  Mayor  of  Alton,  179  111.  615,  54  N. 

\  2.  See  New  Trial,  vol.  37,  Cent  Dig.  1  135. 


E.  421.'  The  issues  were  again  tried,  and  a 
second  verdict  in  favor  of  respondents  was 
certified  to  this  court,  and  was  set  aside  foi 
error  of  the  circuit  court  in  giving  an  instruc 
tlon  and  submitting  a  special  finding.  The 
circuit  court  was  directed  to  again  submit 
the  Issues  to  another  jury,  and  to  proceed  in 
accordance  with  the  views  expressed  by  this 
court  People  v.  Mayor  of  Alton,  193  111.  300, 
61  N.  E.  1077,  66  L.  R.  A.  95.  A  fnll  state- 
ment of  the  case  and  tbe  facts  will  be  found 
in  tbe  opinions  heretofore  filed.  The  issues 
have  been  tried  again,  and  a  verdict  In  favor 
of  the  respondents  has  again  been  certified 
to  this  court 

The  evidence  upon  tbe  last  trial  was  sub- 
stantially the  same  as  upon  previous  trials. 
It  was  proved  by  the  relator,  without  dispute 
or  contradiction,  that  his  children  bad  been 
attending  the  Washington  School,  and  that 
when  tbe  school  opened  in  September,  1897, 
they  and  all  other  colored  children  in  tbe  city 
of  Alton  were  excluded  from  that  school  and 
all  other  schools  except  the  Douglas  and 
Lovejoy  Schools;  that  policemen  of  the  dry 
of  Alton,  who  were  under  the  control  and 
subject  to  the  direction  of  the  mayor  and 
common  council,  were  stationed  at  the  doors 
of  all  the  schoolbouses  except  the  Douglas 
and  Lovejoy  Schools;  that  tbe  police  officers 
were  in  uniform,  with  their  stars,  and  armed 
with  policemen's  clubs,  and  acting  In  their 
capacity  as  policemen;   that  the  white  and 
colored    children   received    cards    assigning 
them  to  certain  schools;    that  only  colored 
children  received  cards  directing  them  to  tbe 
Douglas  and  Lovejoy  Schools,  and  only  white 
children  received  cards  assigning  them  to  the 
other  schools;   that  tbe  policemen  stationed 
at  the  said  schools  forcibly  excluded  the  col- 
ored children  and  prevented  their  entering 
such  schools;  that  tbe  children  formed  in  line 
outside  of  tbe  school  buildings,  and,  as  they 
came  to  enter  tbe  schoolbouses,  tbe  police- 
men separated  them,  driving  the  colored  chil- 
dren away  and  telling  tbem  to  go  to  tbe 
schools  they  were  assigned  to,  pushing  them 
out  of  tbe  line  or  off  from  tbe  steps,  and  al- 
lowing the  white  children  to  go  In;  that  this 
was  continued  for  two  or  three  weeks;    and 
that  the  relator's  children  were  assigned  to 
tbe  Lovejoy  School,  more  than  a  mile  farther 
from    bis   residence  than   tbe  Washington 
School,  which  they  bad  attended.    There  was 
no  attempt  whatever  to  disprove  such  facta, 
but  there  was  evidence  in  behalf  of  the  rela- 
tor of  statements  of  teachers  and  officials  of 
the  city  showing  their  intention  to  exclude 
colored  children  from  schools  attended,  by 
white    children,    which    was    contradicted. 
There   was   evidence   for  the   relator    that 
teachers  said  they  were  ordered  not  to  allow 
colored  children  to  attend  their  schools,  and 
were  not  allowed  to  teach  colored  children: 
that  policemen  said  that  they  were  told  of 
their  superiors  not  to  allow  children  to  go  In 
without  a  permit;   that  the  mayor  had  told 
them  to  do  as  they  did;   and  also  evidence 
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that  the  mayor  said  be  would  make  the  nig- 
gers go  to  the  schools  built  for  them,  if  It 
took  the  whole  police  force.  Those  persons, 
with  one  accord,  denied  that  they  ever  made 
any  of  the  remarks  attributed  to  them,  show- 
ing their  intention;  and  a  witness  for  tbe 
defendants,  who  had  "been  city  treasurer, 
postmaster,  and  alderman,  and  was  a  mem- 
ber of  the  city  council  when'  the  ordinance 
abolishing  the  school  districts  and  putting 
them  all  into  one  district  was  passed,  testi- 
fied that,  at  tbe  time  said  ordinance  was 
passed,  "there  was  nothing  said  about  a  con- 
spiracy by  the  mayor  or  council,  in  changing 
tbe  ordinance,  to  exclude  the  colored  children 
of  Alton."  The  respondents  confined  them- 
selves to  evidence  that  they  bad  not  declared 
their  Intention  to  violate  the  statute  of  the 
state,  or  made  a  record  of  their  illegal  acts 
In  disregard  of  the  law,  and  such  evidence 
had  no  tendency  to  prove  that  the  intention 
clearly  manifested  by  their  acts  did  not  ex- 
ist Whether  the  denials  were  true,  or  were 
due  to  failing  memory,  or  to  some  other  cause 
or  motive,  the  fact,  If  it  Is  a  fact,  that  the 
Intention  was  not  declared,  does  not  In  any 
manner  affect  the  rights  of  the  parties.  The 
acts  proved  manifested  the  intention  of  tbe 
parties,  and  afford  a  sure  and  reliable  guide 
as  to  its  character,  regardless  of  the  question 
whether  they  said  they  were  going  to  violate 
the  law  or  not.  It  would  be  incredible  that 
the  police  would  do  what  they  did  without 
the  direction  of  their  superiors  to  whom  they 
were  amenable,  or  that  their  acts,  continued 
for  the  length  of  time  they  were,  could  have 
been  without  the  direction  and  approval  of 
the  respondents,  or  that  there  could  have 
been  any  other  object  than  the  exclusion  of 
the  colored  children  from  the  public  schools, 
with  the  exception  of  the  Douglas  and  Love- 
Joy  Schools.  Counsel  for  respondents  can 
scarcely  be  serious  in  insisting  that  there  is 
no  evidence  of  any  plan  to  discriminate,  or 
of  any  discrimination,  against  any  colored 
child.  They  cannot  suppose  that  the  court 
would  be  so  simple  and  credulous  as  to  adopt 
sracb  a  view.  Evidence  of  the  character  con- 
tained in  this  record  would  be  accepted  by 
any  impartial  Juror  as  conclusive  evidence 
of  an  intention  even  in  the  gravest  and  most 
serious  offense  involving  life  or  liberty,  and 
the  verdict  can  only  he  accounted  for  as  a 
product  of  passion  or  prejudice.  It  is  con- 
trary to  all  the  facts  proved,  and  absolutely 
without  support  in  the  evidence.  In  such 
case,  where  the  verdict  clearly  appears  to  be 
unsupported  by  the  evidence,  it  is  the  duty 
of  the  court  to  set  It  aside  and  to  award  a 
new  trial.  People  v.  Town  of  Waynesville, 
88  111.  460. 

It  is  urged  by  respondents  that  relator's 
children  are  now  nearly  grown,  and  that  they 
have  been  out  of  school  so  long  that  the  writ 
will  do  them  no  good,  and  it  should  be  denied 
■for  that  reason.  We  do  not  regard  the  fact 
that  there  has  been  a  denial  of  their  legal 
rights  for  such  a  length  of  time  as  a  suffl- 
70N.E.— 41 


dent  ground  for  refusing  to  enforce  the  law. 

Counsel  for  the  relator  urges  that  a  per- 
emptory writ  of  mandamus  should  be  award- 
ed on  the  ground  that  the  evidence  in  the  rec- 
ord shows  the  relator  to  be  entitled  to  it  It 
is  true  that  the  averments  of  the  petition 
were  clearly  proved,  that  there  was  no  evi- 
dence tending  to  prove  the  contrary,  and  that 
the  verdict  was  against  the  evidence.  In  that 
condition  of  the  evidence,  the  relator  might 
have  moved  the  circuit  court  to  direct  a  ver- 
dict in  his  favor,  which  doubtless  the  court 
would  have  done.  The  issues  were  sent  to 
the  circuit  court  for  trial,  In  conformity  with 
the  practice  governing  the  trial  of  Issues  of 
fact  in  actions  at  law  before  a  Jury,  and  such 
a  direction  would  have  been  in  accordance 
with  such  practice.  In  the  present  condition 
of  the  record,  the  verdict  must  be  set  aside 
and  a  new  trial  granted. 

The  verdict  certified  to  this  court  is  set 
aside,  and  the  circuit  court  is  directed  to  sub- 
mit the  issues  to  another  Jury,  and  to  pro- 
ceed in  accordance  with  the  views  expressed 
In  this  opinion  and  the  previous  opinions 
filed  in  this  case.  Verdict  set  aside  and  new 
trial  ordered. 

(209  iu.  261) 
SPRINGER  v.  LIPSIS. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

CHATTEL     MOBTG  AGES  —  NOTES  —  VALIDITY     AS 
AGAINST  SUBSEQUENT  LIENORS— APPEAL. 

1.  The  judgment  of  the  Appellate  Court  is 
conclusive  as  to  questions  of  fact 

2.  If  a  mortgagee  of  chattels  takes  possession 
of  tbe  property  before  any  other  right  or  lien  at- 
taches, his  title  under  the  mortgage  is  good 
against  everybody,  although  the  mortgage  was 
neither  acknowledged  nor  recorded. 

3.  The  fact  that  a  note  secured  by  a  chattel 
mortgage  does  not  state  upon  its  face  that  it  is 
so  secured  does  not  render  it  void  as  between 
the  parties,  if  possession  of  the  mortgaged  prop- 
erty is  taken  before  the  lien  of  a  third  party  at- 
taches. 

4.  Where  it  is  claimed  on  appeal  that  evidence 
was  improperly  admitted,  but  the  evidence  is  not 
pointed  out,  or  reference  made  to  the  abstract 
where  such  evidence  may  be  found,  the  court 
will  not  examine  the  entire  abstract  to  ascertain 
If  any  evidence  was  improperly  admitted. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  Samuel  R.  Lipsls  against  War- 
ren Springer  and  another.  From  a  judg- 
ment of  the  Appellate  Court  (110  111.  App. 
109)  affirming  a  Judgment  for  plaintiff,  de- 
fendant Springer  appeals.    Affirmed. 

W.  N.  Gemmill,  for  appellant  David  R, 
Levy  and  Douglas  C.  Gregg,  for  appellee. 

RICKS,  J.  This  Is  an  action  In  trover 
brought  by  Samuel  R  Lipsis,  appellee,  against 
Warren  Springer,  appellant,  and  Charles  A. 
McDonald.  The  action  grew  out  of  a  lease 
made  by  appellant  to  Louis  Hammerslough 
for  certain  rooms  at  Nos.  214  and  216  South 

If  2.  See  Chattel  Mortgages,  vol.  I,  Cent.  Dig.  | 
286. 


Digitized  by 


Google 


C42 


70  NORTHEASTERN  REPORTER. 


(111. 


Clinton  street  Chicago.  The  lease  was  to 
continue  from  the  15th  day  of  Jane,  1896, 
to  the  30th  day  of  November,  1897.  On  the 
21st  day  Of  May,  1890,  Hammerslough,  with 
the  consent  of  appellant,  assigned  the  lease 
to  the  Midland  Printing  Ink  Works,  and  on 
October  14,  1897,  there  was  due  appellant 
rent  In  the  sum  of  $229.20  under  the  terms 
of  the  lease;  and,  being  unable  to  collect 
the  same,  be  levied  a  distress  warrant,  and, 
after  obtaining  Judgment,  advertised  and  sold 
all  the  personal  property  in  said  building, 
which  appellant  claimed  was  owned  by  said 
company,  and  at  the  sale,  which  was  con- 
ducted by  McDonald,  appellant  purchased  the 
property  for  the  sum  of  $200.  It  appears 
that  on  December  21,  1886,  the  Midland 
Printing  Ink  Works  gave  a-  chattel  mortgage 
on  all  the  personal  property  in  said  building 
to  appellee  to  secure  a  promissory  note  for 
$2,000,  which  appellee  held  against  the  com- 
pany; and  it  Is  claimed  by  appellee  that  on 
October  1,  1897,  he  took  possession  of  the 
property  through  his  agent,  Mr.  Rosenwald. 
It  Is  insisted  by  appellant  that  the  mortgage 
and  note  were  both  void,  the  mortgage  being 
made  in  Kansas  City,  out  of  the  state,  and 
acknowledged  by  a  notary  public;  and  the 
note  did  not  state  upon  its  face  that  it  was 
secured  by  a  chattel  mortgage.  During  the 
pendency  of  the  suit,  McDonald  died,  and 
an  order  was  entered  suggesting  his  death, 
and  directing  the  cause  to  abate  as  to  him. 
The  cause  was  tried  before  a  jury,  resulting 
in  a  verdict  for  plaintiff  for  the  sum  of  $1,- 
035.  An  appeal  was  prosecuted  to  ,the  Ap- 
pellate Court,  where  the  judgment  was  af- 
firmed, and  a  further  appeal  is  prosecuted 
to  this  court. 

No  objection  Is  raised  to  the  giving  or  re- 
fusal of  Instructions,  except  the  refusal  of 
the  court  to  give  appellant's  peremptory.  In- 
struction at  the  close  of  all  the  evidence. 

The  first  and  main  question  argued  by  ap- 
pellant is  as  to  the  sufficiency  of  the  instru- 
ment purporting  to  be  a  chattel  mortgage; 
but  under  the  view  we  take,  It  makes  no 
difference  whether  the  chattel  mortgage  was 
perfect  In  every  respect  or  not,  so  It  was 
good  between  the  parties,  as  the  main  ques- 
tion In  the  case  is,  who  had  possession  of 
the  goods  on  October  14,  1896,  at  the  time 
of  the  levy  of  the  distress  warrant  It  is 
not  denied  by  appellant  that  his  claim  would 
not  become  a  lien  until  after  the  levy  of  the 
distress  warrant,  and  it  being  a  question 
of  fact  for  the  jury  as  to  who  was  in  posses- 
sion at  the  time  of  the  levy  of  the  distress 
warrant  and  the  jury,  under  proper  instruc- 
tions, having  found  for  appellee,  and  that 
finding  having  been  sustained  by  the  Appel- 
late Court,  the  question  cannot  be  considered 
by  us.    It  makes  no  difference  whether  the 


mortgage  was  properly  acknowledged  or  in 
proper  form,  if  possession  had  been  taken 
of  the  property  by  a  person  having  a  lien. 
If  a  mortgagee  takes  possession  of  mort- 
gaged property  before  any  other  right  or  Hen 
attaches,  his  title  under  the  mortgage  is  good 
against  everybody,  although  it  is  neither  ac- 
knowledged nox  recorded,  or  If  the  record  be 
ineffectual  by  reason  of  any  Irregularity. 
First  Nat  Bank  v.  Barse  Live  Stock  Com- 
mission Co.,  198  111.  232,  64  N.  E.  1097.  Ap- 
pellant acknowledged  that  he  knew  of  ap- 
pellee being  in  possession,  and  wrote  Mr.  Ros- 
enwald a  letter  notifying  him  that  he  would 
hold  him  responsible  for  the  rent;  the  letter 
being  as  follows:  "Chicago,  October  11,  1897. 
Mr.  M.  H.  Rosenwald,  Att'y  in  fact  for  S. 
R.  Llpsls,  Kansas  City— Dear  Sir:  Yon  are 
hereby  notified  that  I  will  hold  you  responsi- 
ble for  rent  of  the  premises  214-216  S.  Clin- 
ton St,  under  lease  from  me  by  Midland 
Printing  Ink  Company,  during  the  time  you 
are  In  possession.  Tours  truly,  Warren 
Springer,  Per  Gallup." 

It  Is  next  argued  that  the  note  is  void  for 
the  reason  it  does  not  state  upon  its  face  that 
it  Is  secured  by  a  chattel  mortgage;  but. 
as  between  the  parties,  it  was  not  necessary 
for  the  note  to  state  this  upon  its  face,  if 
possession  of  the  goods  was  in  fact  taken 
before  the  lien  of  a  third  party  attached. 
Sellers  v.  Thomas,  185  111.  384,  67  N.  E.  10. 

It  Is  next  insisted  that  the  damages  a  •ward- 
ed are  excessive,  but  this  is  not  a  matter 
for  investigation  by  us,  as  the  judgment  of 
the  Appellate  Court  Is  final  upon  this  ques- 
tion. 

It  is  next  contended  that  the  court  erred 
in  admitting  the  mortgage  In  evidence  for 
the  reason  that  it  never  had  the  effect  of  es- 
tablishing a  lien  in  favor  of  the  mortgagee; 
but  we  do  not  agree  with  appellant  upon 
this  proposition,  as  the  mortgage  was  good 
between  the  parties,  and  it  was  proper  evi- 
dence to  prove  the  Indebtedness  and  the  con- 
tract between  the  parties  to  the  mortgage. 

It  is  also  stated  by  the  appellant  in  his 
brief  that  the  court  improperly  admitted  evi- 
dence concerning  the  value  of  the  property 
In  question,  and  that  witnesses  were  permit- 
ted to  testify  as  to  the  value  of  the  property 
who  knew  nothing  about  It  whatever;  hot 
no  such  evidence  is  pointed  out  or  reference 
made  to  the  abstract  where  such  evidence 
may  be  found.  Under  these  circumstances, 
we  will  not  examine  the  entire  abstract  in 
order  to  ascertain  if  any  improper  evidence 
was  admitted. 

After  a  careful  examination  of  the  record, 
we  are  satisfied  that  there  is  evidence  tend- 
ing to  support  the  judgment  and  the  judg- 
ment of  the  Appellate  Court  will  therefore 
be  affirmed.    Judgment  affirmed. 
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METROBOLITAN  LIFE  INS.  CO.  ▼. 

PEOPLE. 

(Supreme  Court  of  Illinois.   April  20,  1904.) 

LITE  INSURANCE—  REBATE  OF  PBEMIUM— STAT- 
UTOBT  PENALTY — COMPANY'S  LIABILITY  FOB 
ACT  OF  AGENT— AMENDMENT  OF  DECLARATION 
—LIMITATIONS— JUDGMENT  AGAINST  DEFEND- 
ANT SERVED.  . 

1.  A  life  insurance  company  is  liable  for  the 
statutory  penalty  denounced  by  Laws  1891,  p. 
107,  for  permitting  discrimination  between  in- 
surants, though  the  rebate  of  premium  is  allow- 
ed by  its  agent  without  its  knowledge,  and  in  vi- 
olation of  its  instructions. 

2.  A  life  insurance  company  and  its  assistant 
superintendent  were  sued  for  the  statutory  pen- 
alty denounced  against  life  insurance  compa- 
nies and  their  agents,  jointly  and  severally,  by 
Laws  1891,  p.  107,  prohibiting  discrimination 
between  insurants,  the  suit  being  begun  within 
two  years  of  the  rebate  of  premium  relied  on. 
The  declaration  alleged  the  name  of  the  insured, 
the  date  of  the  policy,  and  the  allowance  of  the 
rebate.  On  the  trial,  and  more  than  two  years 
after  the  rebate,  the  state  amended  by  substi- 
tuting the  name  of  the  local  agent  for  that  of 
the  assistant  superintendent.  Held  that,  as  the 
name  of  the  agent  was  not  a  matter  of  essential 
description  of  the  offense,  the  amendment  did 
not  change  the  cause  of  action  so  as  to  enable 
the  company  to  plead  limitations. 

3.  Laws  1891,  p.  107,  denounces  a  penalty 
against  life  insurance  companies  and  their 
agents,  jointly  and  severally,  for  permitting  dis- 
crimination between  insurants.  Practice  Act,  § 
9  (Hurd's  Rev.  St.  1899,  c.  110,  §  10),  author- 
izes a  plaintiff  to  take  judgment  on  a  defendant 
served,  and  have  the  cause  continued  as  to  a 
defendant  not  served.  Held,  that  it  was  proper 
to  render  judgment  against  an  insurance  compa- 
ny in  an  action  for  the  penalty,  and  continue 
the  case  against  its  agent,  who,  though  a  party, 
had  not  been  served. 

Error  to  Appellate  Court,  Fourth  District 
Action  by  the  people  against  the  Metropol- 
itan Life  Insurance  Company.  Judgment  of 
the  Appellate  Court,  Fourth  District  (106  III. 
516),  affirming  a  judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Whitnel  &  Gillespie,  for  plaintiff  in  error. 
David  J.  Cowan,  for  the  People. 

CARTWRIGHT,  J.  The  state's  attorney 
of  Jackson  county  brought  an  action  of  debt 
In  the  name  of  the  people  of  the  state  of  Illi- 
nois, In  the  circuit  court  of  said  county, 
against  the  Metropolitan  Life  Insurance  Com- 
pany and  M.  M.  Maddox,  to  recover  the  stat- 
utory penalty  for  a  violation  of  the  act  in 
force  July  1,  1891  (Laws  1891,  p.  107),  pro- 
hibiting any  life  Insurance  company  from 
making  or  permitting  any  discrimination  be- 
tween insurants  of  the  same  class  and  equal 
expectation  of  life.  The  declaration  con- 
tained five  counts,  and  charged  that  the  de- 
fendant the  Metropolitan  Life  Insurance 
Company  was  a  life  insurance  company  in- 
corporated under  the  laws  of  the  state  of 
New  York  and  doing  business  in  this  state; 
that  the  defendant  M.  M.  Maddox  was  an 
Agent  of  said  company;  and  that  the  said 
defendants,  in  writing  a  life  Insurance  policy 
on  the  life  of  Otis  E.  Jlarvlck,  made  and  per- 
mitted an  unjust  discrimination  by  paying 


and  allowing  to  the  insured  a  special  rebate 
of  a  premium  In  the  sum  of  $8.41.  Defend- 
ants appeared,  and  filed  a  plea  of  nil  debet. 
The  cause  was  submitted  to  the  court  for  tri- 
al without  a  jury,  and  It  was  proved  at  the 
trial  that  M.  M.  Maddox,  of  Mound  City,  111., 
was  an  assistant  superintendent  of  the  Insur- 
ance company;  that -P.  A.  Johnson  was  an 
agent  of  the  company,  under  Maddox,  at  Vi- 
enna, 111.;  that  Maddox  and  Johnson  nego- 
tiated with  Otis  B.  Harvlck,  of  Vienna,  for 
insurance;  that  Harvlck  agreed  to  take  two 
policies— one  on  his  own  life  and  another  on 
the  life  of  his  mother;  that  the  policy  on  the 
life  of  the  mother  was  not  issued,  and  Har- 
vlck thereupon  refused  to  take  the  one  is- 
sued on  his  own  life;  and  that,  after  Maddox 
had  left,  Johnson  arranged  with  Harvick  to 
accept  the  policy  and  pay  $10  premium,  and 
the  balance,  $8.41,  was  rebated.  The  pre 
mium  was  $18.41,  of  which  the  agent  was  to 
receive  $11.05  and  the  insurance  comnany 
$7.36.  Johnson  accounted  to  the  company  for 
$7.36,  to  which  it  was  entitled.  Agents  of 
the  Insurance  company  were  not  authorized 
to  allow  any  rebate,  and  the  ratebook  Issued 
by  the  company  prohibited  rebates.  At  the 
conclusion  of  the  evidence  leave  was  given 
the  plaintiff  to  amend  the  declaration  by 
striking  out  the  name  of  M.  M.  Maddox  and 
Inserting  the  name  of  P.  A.  Johnson.  The 
alleged  rebate  occurred  more  than  two  years 
prior  to  the  amendment,  and  the  Insurance 
company  again  filed  its  plea  of  nil  debet  and 
a  plea  of  the  statute  of  limitations  of  two 
years.  Plaintiff  demurred  to  the  plea  of  the 
statute  of  limitations,  and  the  demurrer  was 
sustained.  The  insurance  company  then  sub- 
mitted propositions  of  law  to  the  effect  that, 
If  the  rebate  was  allowed  by  an  agent  with- 
out the  knowledge  and  consent  of  the  com- 
pany, and  the  company  had  not  ratified  the 
act,  It  would  no*  be  liable;  that  there  could 
be  no  recovery  for  any  rebate  allowed  by  P. 
A.  Johnson,  and  that  there  could  be  no  re- 
covery for  any  such  rebate  by  P.  A.  Johnson 
more  than  two  years  prior  to  the  amend- 
ment of  the  declaration.  These  propositions 
were  refused  by  the  court,  and  exception  was 
taken  to  the  ruling.  There  was  no  appear- 
ance by  the  defendant  Johnson,  and,  the 
court  not  having  acquired  jurisdiction  of  him, 
the  cause  was  continued  as  to  him.  The 
court  found  the  insurance  company  guilty, 
and  entered  judgment  against  it  for  $500  and 
costs.  From  this  judgment  the  insurance 
company  appealed  to  the  Appellate  Court  for 
the  Fourth  District,  where  the  judgment  was 
affirmed,  and  the  writ  of  error  in  this  case 
was  sued  out  to  review  the  judgment  of  the 
Appellate  Court 

It  Is  first  contended  that  the  court  erred  in 
not  holding  to  be  the  law  the  proposition 
that  if  the  rebate  was  allowed  by  an  agent 
without  the  knowledge  and  consent  of  the 
plaintiff  in  error,  and  it  had  not  ratified  the 
act,  it  would  not  be  liable.  The  contrary  of 
this  proposition  was  decided  In  the  cases  of 
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Franklin  Life  Ins.  Co.  v.  People,  200  111.  694, 
06  N.  E.  378,  and  Id.,  200  111.  619,  66  N.  E. 
379.  The  suit,  although  civil  In  form,  was 
brought  for  a  penalty  for  a  violation  of  pub- 
lic law,  and  was,  In  effect,  a  criminal  prose- 
cution. The  general  rule  is,  as  contended  by 
counsel,  that  a  principal  is  not  liable  crim- 
inally for  an  act  of  his  agent  committed  with- 
out express  or  Implied  authority;  but  there 
have  always  been  well-recognized  exceptions 
to  the  rule,  such  as  violations  of  the  revenue 
laws,  the  creation  or  maintenance  of  nui- 
sances, or  the  publication  of  libels.  Well- 
recognized  exceptions  arise  under  police  regu- 
lations prohibiting  acts  hurtful  to  the  com- 
fort, welfare,  and  safety  of  society,  such  as 
the  adulteration  of  food  and  drink,  the  sale 
of  Intoxicating  liquor  In  violation  of  law 
(Noecker  v.  People,  91  111.  494),  or  a  failure 
to  stop  a  train  at  a  railroad  crossing  (Indian- 
apolis &  St  Louis  Railroad  Co.  v.  People,  91 
III.  452).  In  such  cases  to  give  Immunity  to 
the  principal  would  be  to  undermine  and 
practically  destroy  the  protection  afforded  to 
the  people  in  general  by  the  laws.  The  na- 
ture of  the  insurance  business  and  the  inter- 
est of  the  public  in  it  are  such  as  to  subject 
It  to  regulation  under  the  police  power,  and 
the  statute  which  prohibits  discrimination 
in  favor  of  Individuals  between  Insurants  of 
the  same  class  and  with  equal  expectation  of 
life  is  a  valid  exercise  of  that  power.  22 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  933.  A 
corporation  can  only  act  through  an  agent, 
and  the  act  of  the  agent  within  the  scope  of 
the  business  intrusted  to  him  is  the  act  of 
the  principal.  If  there  is  a  violation  of  the 
statute,  the  law  wisely  throws  the  responsi- 
bility for  the  act  upon  tbe  corporation,  which 
has  the  best  opportunity  to  prevent  It;  and 
it  is  liable  whether  it  has  authorized  the  act 
or  not. 

It  Is  next  argued  that  tfie  court  erred  In 
sustaining  the  demurrer  to  the  plea  of  the 
statute  of  limitations  and  refusing  the  prop- 
osition of  law  that  there  could  be  no  recov- 
ery, under  the  amended  declaration,  for  an 
offense  more  than  two  years  prior  to  the 
amendment  The  question  whether  Johnson 
could  have  pleaded  the  statute  of  limitations 
is  not  now  Involved,  but,  If  he  could,  the 
pica  is  a  personal  privilege  and  defense, 
which  can  be  availed  of  only  by  the  person 
for  whose  benefit  the  statute  Inures,  or  such 
other  person  as  stands  In  his  place  or  stead. 
Fish  v.  Farwell,  160  111.  230,  43  N.  E.  307. 
A  mere  change  in  a  party  to  a  suit  does  not, 
of  itself,  change  the  cause  of  action  or  ground 
of  recovery;  and,  unless  the  cause  of  action 
Is  a  new  one,  the  amended  declaration  is  not 
subject  to  the  statute  of  limitations.  Thom- 
as v.  Fame  Ins.  Co.,  108  111.  91.  So  far  as 
plaintiff  in  error  is  concerned,  the  suit  was 
begun  within  the  time  allowed  by  the  stat- 
ute, and,  unless  the  amendment  Introduced 
a  new  cause  of  action,  the  demurrer  was  prop- 
erly sustained.  The  question  whether  a  new 
cause  of  action  was  introduced,  or  whether 


the  identity  of  the  original  cause  of  action 
was  preserved,  Is  to  be  determined  as  a 
question  of  law  by  an  Inspection  of  the  orig- 
inal and  amended  declaration.  The  statute 
declares  that  the  insurance  company  and 
-agent  shall  be  jointly  and  severally  subject 
to  the  penalty,  and  the  charge  in  the  original 
and  amended  declaration  was  that  plaintiff 
In  error  and  its  agent  In  writing  a  policy  of 
Insurance  on  the  life  of  Otis  B.  Harvlck  on 
January  13,  1900,  allowed  to  tbe  said  Har- 
vlck a  rebate  of  $8.41.  If  the  suit  had  mere- 
ly been  dismissed  as  to  Maddox,  or  the  aver- 
ment as  to  him  or  his  agency  had  been  strick- 
en out  the  declaration  would  still  have  stated 
a  good  cause  of  action  against  plaintiff  In  er- 
ror. The  discontinuance  as  to  Maddox  and 
substitution  of  Johnson  did  not  make  the 
cause  of  action  a  new  or  different  one,  unless 
the  name  of  the  agent  was  a  matter  of  essen- 
tial description  of  the  offense,  and  we  do  not 
think  that  was  so.  The  name  of  the  agent 
did  not  In  any  manner  define,  qualify,  or  lim- 
it the  cause  of  action  or  the  offense.  The 
amended  declaration  did  not  present  a  dif- 
ferent cause  of  action,  and  tbe  demurrer  was 
properly  sustained,  and  the  proposition  of 
law  refused. 

After  the  amendment  the  court  having  no 
jurisdiction  of  Johnson,  continued  the  cause 
as  to  him,  and  rendered  Judgment  against  the 
plaintiff  in  error,  and  it  Is  insisted  that  the 
judgment  was  erroneous  on  that  account 
The  action  was  civil  In  form,  and  was  gov- 
erned by  tbe  practice  in  civil  cases.  Section 
9  of  the  practice  act  (Hurd's  Rev.  St  1899,  c. 
110,  I  10)  authorizes  a  plaintiff  to  proceed  to 
judgment  against  a  defendant  on  Whom  pro- 
cess is  served,  and  to  have  the  cause  con- 
tinued as  to  a  defendant  not  served. 

The  Judgment  of  the  Appellate  Court  is 
affirmed.    Judgment  affirmed. 


(209  111.  176) 

FUGMAN  et  al.  v.  JIRI  WASHINGTON 
BUILDING  &  LOAN  ASS'N. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

MORTGAGES— ACKNOWLEDGMENT— NOTARY  PUB- 
LIO— STATUTES— RETROACTIVE  EFFECT 

—VESTED  BIGHTS. 

1.  An  acknowledgment  of  a  trust  deed  contain- 
ing a  release  of  homestead  before  a  notary  who 
is  a  stockholder  and  director  in  the  beneficiary 
corporation  is  void,  and  creates  no  lien  on  the 
homestead  estate. 

2.  Act  May  15,  1903  (Laws  1903,  p.  120),  pro- 
viding that  deeds,  mortgages,  etc.,  wherein  a  cor- 
poration was  grantor  or  grantee  or  mortgagor 
or  mortgagee  in  instruments  which  have  been 
duly  acknowledged  before  a  notary  public,  shall 
be  adjudged  by  the  courts  as  legally  acknowledg- 
ed, notwithstanding  the  acknowledgments  were 
taken  before  a  notary  who  was  at  the  time  a 
stockholder  or  officer  of  the  corporation,  has  no 
retrospective  operation,  as  against  the  holder  of 
a  lien  acquired  before  the  act  was  passed ;  and 
hence  the  beneficiary  in  a  trust  deed  validly 
acknowledged  after  the  acknowledgment  of  a 
former  trust  deed  before  a  stockholder  and  di- 

U  L  See  Acknowledgment,  vol.  1,  Cent.  Cent.  1 1M. 
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rector  in  the  beneficiary,  but  before  the  passage 
of  the  act,  is  entitled  to  priority  over  the  first 
trust  deed. 

Error  to  Superior  Court,  Cook  County; 
Jesse  Holdom,  Judge. 

Action  by  the  Jiri  Washington  Building  ft 
Loan  Association  against  Jacob  Fugman  and 
others.-  From  a  Judgment  for  plaintiff,  de- 
fendant Fugman  brings  error.    Reversed. 

George  F.  Barrett  'or  plaintiff  in  error. 
Charles  Veseiy  and  Charles  T.  Farson,  for 
defendant  in  error. 

OARTWRIGHT,  J.  On  July  20,  1896,  An- 
guste  Peters  was  the  owner  of  a  lot  in  Cook 
county  of  the  value  of  less  than  $1,000,  which 
she  occupied,  with  her  husband,  Heinrich 
Peters,  as  a  homestead;  .and  on  that  day  said 
Auguste  Peters  and  Helnrlch  Peters,  her  hus- 
band, executed  their  trust  deed  to  John 
Stropnieky,  trustee,  to  secure  the  payment  to 
the  Jiri  Washington  Building  &  Loan  Asso- 
ciation of  an  indebtedness  of  $700  of  said 
Heinrlch  Peters  for  money  loaned.  The  trust 
deed  contained  a  release  of  the  homestead 
estate  In  the  body  and  acknowledgment, 
but  It  was  acknowledged  before  John  Pecha, 
a  notary  public  who  was  a  stockholder  and 
director  in  the  corporation  thereby  secured. 
For  that  reason  the  trust  deed  did  not  be- 
come a  lien  on  the  homestead  estate.  After* 
ward,  on  August  1, 1896,  said  Auguste  Peters 
and  Heinrich  Peters,  her  husband,  executed 
a  trust  deed  to  Charles  Loughridge,  trustee, 
to  secure  the  payment  of  their  notes,  amount- 
ing to  $460,  payable  to  Henry  Schwartz. 
This  trust  deed  contained  a  release  of  home- 
stead, and .  was  acknowledged  so  as  to  re- 
lease the  homestead  estate  and  become  a 
valid  lien  thereon.  In  the  first  week  of  No- 
vember, 1896,  Jacob  Fugman  purchased  the 
notes  secured  by  this  trust  deed  for  $460. 
Auguste  Peters  and  Heinrich  Peters  occu- 
pied the  lot  as  a  homestead  until  July  24, 

1901,  when  they  left  it     On  February  27, 

1902,  the  building  and. loan  association  filed 
its  bill  in  the  superior  court  of  Cook  county 
to  foreclose  the  trust  deed  securing  it,  and 
made  Jacob  Fugman  a  party  defendant,  with 
others.  Fugman  answered  the  bill,  alleging 
the  existence  of  the  homestead  estate,  and 
that  the  trust  deed  sought  to  be  foreclosed 
created  no  lien  thereon,  by  reason  of  the  insuf- 
ficient acknowledgment.  Fugman  then  filed 
his  cross-bill  to  foreclose  the  trust  deed  se- 
curing the  notes  held  by  him,  claiming  that 
said  trust  deed  was  a  prior  and  superior  lien 
to  the  one  securing  the  building  and  loan  as- 
sociation. The  cross-bill  was  answered,  and, 
replications  having  been  filed,  the  cause  was 
referred  to  a  master  in  chancery.  At  the 
time  of  the  hearing  the  lot  was  in  possession 
ot  persons  placed  there  by  Schwartz.  The 
master  reported  his  conclusions  that  the  trust 
deed  securing  the  building  and  loan  associa- 
tion was  a  first  lien  on  the  lot,  and  that  the 
trust  deed  securing  Fugman  was  a  second 


lien,  and  found  the  amount  due  each,  with 
solicitor's  fees.  The  court  overruled  excep- 
tions of  Fugman  to  the  report,  and  entered  a 
decree  of  foreclosure  in  accordance  with  the 
report.  The  writ  of  error  in  this  case  was 
sued  out  to  bring  the  record  Into  this  court, 
and  In  the  assignment  of  errors  the  validity 
of  the  statute  passed  to  legalize  acknowledg- 
ments taken  before  officers  and  stockholders 
of  corporations  Is  questioned. 

The  principal  question  determining  the  pri- 
ority of  liens  between  the  trust  deeds  was 
decided  In  Steger  v.  Traveling  Men's  Build- 
ing &  Loan  Ass'n  (HL)  70  N.  B.  236.  The  ac- 
knowledgment of  the  trust  deed  securing  the 
building  and  loan  association  before  Pecha,  a 
director  and  stockholder,  and  therefore  pe- 
cuniarily interested  in  the  debt  secured,  was 
not  authorized  by  law,  and  the  trust  deed 
created  no  Hen  upon  the  homestead  estate. 
Ogden  Building  &  Loan  Ass'n  v.  Mensch,  196 
111.  6S4,  63  N.  B.  1049,  89  Am.  St.  Rep.  830. 
The  lot  being  of  less  value  than  $1,000,  the 
trust  deed  was  inoperative  to  create  a  lien 
upon  any  part  of  the  property.  The  trust 
deed  securing  the  notes  held  by  Fugman 
contained  a  release  and  waiver  of  the  right 
of  homestead  both  in  the  body  of  the  deed 
and  in  the  acknowledgment  and  it  created  a 
valid  Hen  upon  the  lot.  The  act  of  May  15, 
1903  (Laws  1903,  p.  120),  passed  for  the  pur- 
pose of  validating  acknowledgments  taken 
before  officers  and  stockholders  of  corpora- 
tions, could  not  operate  retrospectively,  so  as 
to  affect  liens  vested  before  Its  passage. 
Where  an  acknowledgment  is  necessary  to 
transfer  an  estate,  and  there  is  no  acknowl- 
edgment the  Legislature  cannot  supply  the 
defect  which  would  be  to  transfer  the  estate 
of  one  person  to  another  by.  a  legislative  act 
Russell  v.  Rumsey,  35  111.  362.  But  where 
there  is  an  acknowledgment  conforming  to 
the  requirements  of  the  law  for  the  transfer 
of  the  estate,  but  the  officer  before  whom  the 
acknowledgment  is  taken  has  not  been  au- 
thorized by  law  to  take  it,  the  Legislature 
may  cure  the  defect  by  a  subsequent  stat- 
ute, provided  they  do  not  interfere  with 
vested  rights.  Logan  v.  Williams,  76  111.  175. 
In  this  case  the  owners  of  the  homestead 
estate  attempted  to  convey  it  in  conformity 
with  the  statute,  but  failed  because  the  of- 
ficer was  disabled,  by  personal  interest,  to 
take  the  acknowledgment.  In  case  the  home- 
stead estate  should  be  extinguished  by  aban- 
donment or  surrender,  the  trust  deed  would 
become  operative.  There  was  in  fact  an  ac- 
knowledgment, which  was  illegal  only  on  ac- 
count of  the  personal  Interest  of  the  officer, 
and  this  disability  the  Legislature  might  re- 
move as  between  the  parties  to  the  Instru- 
ment A  curative  statute  of  that  kind,  how- 
ever, cannot  operate  to  interfere  with  the 
rights  of  third  persons  vested  at  the  time 
it  takes  effect.  1  Cyc.  610.  So  far  as  an  act 
purporting  to  validate  defective  acknowledg- 
ments impairs  vested  rights,  or  affects  the 
rights  of  strangers  to  the  instrument  It  is 
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void.  1  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
668.  The  Hen  of  Fugman  was  a  vested  right 
at  the  time  the  act  of  1903  took  effect,  and 
the  Legislature  had  no  power  to  change  Its 
status  or  destroy  It 

The  premises  were  abandoned  on  July  24, 
1901,  and  the  homestead  estate  was  thereby 
extinguished.  The  rights  of  Fugman  had  be- 
come vested,  and  the  trust  deed  securing  his 
notes  Is  entitled  to  priority.  Eldridge  v. 
Pierce,  90  111.  474. 

The  decree  of  the  superior  court  is  revers- 
ed, and  the  cause  Is  remanded  to  that  court, 
with  directions  to  enter  a  decree  of  fore- 
closure In  accordance  with  the  views  herein 
expressed.    Reversed  and  remanded. 


(208  111.  638) 

PEOPLE  ex  rel.  CALDWELL  et  al.  v.  MC- 
DONALD et  al. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

DRAINAGE  DISTRICTS— ESTABLISHMENT— REVIEW 
—QUO  WARRANTO— LANDS— DIFFERENT  TOWN- 
SHIPS—INFORMATION:— DEMURREB— DIFFERENT 
COUNTS— CONSTRUCTION— PLEAS— WITHDRAW- 
AL—DISCRETION— REVIEW. 

1.  The  granting  of  leave  to  withdraw  a  plea 
and  interpose  a  demurrer  to  a  petition  is  within 
the  discretion  of  the  trial  court,  and  will  not  be 
reversed  unless  abuse  of  such  discretion  is 
shown. 

2.  Where  an  information  in  the  nature  of  quo 
warranto  to  review  the  acts  of  drainage  com- 
missioners in  organizing  a  drainage  district  con- 
tained two  separate  and  distinct  counts — the 
first  denying  jurisdiction  on  the  part  of  the 
commissioners,  and  the  second  consisting  of  a 
general  charge  of  usurpation — such  counts,  on 
demurrer,  must  be  considered  independently  of 
each  other. 

3.  Where  the  record  of  an  establishment  of  a 
drainage  district  does  not  contain  sufficient  facts 
to  show  that  all  the  acts  required  to  be  perform- 
ed by  the  commissioners  have  been  done,  the  per- 
formance of  such  acts  cannot  be  presumed. 

4.  Where  an  information  in  the  nature  of  quo 
warranto  to  review  the  establishment  of  a 
drainage  district  by  commissioners  of  a  single 
township  alleged  that  the  commissioners  at  their 
first  meeting  found  that  lands  embraced  in  the 
petition,  including  the  lands  of  relators,  were 
benefited  by  the  maintenance  of  the  open  ditch 
then  existing,  and  would  be  damaged  if  such 
ditch  was  closed,  and  that  some  of  the  lands  so 
benefited  were  located  in  another  township,  by 
reason  of  which  the  commissioners  had  no  ju- 
risdiction to  establish  the  district,  under  4  Starr 
&  C.  Ann.  St.  1902,  c.  42,  pp.  470,  471,  requir- 
ing districts  to  include  all  lands  to  be  benefited 
by  maintaining  the  ditches,  and  all  lands  which 
would  be  damaged  by  filling  the  original  ditch, 
and  requiring  districts  to  be  organized  by  com- 
missioners of  highways  of  both  townships,  where 
the  lands  benefited  lay  in  more  than  a  single 
township,  and  the  information  further  alleged 
that  the  district  organized  did  not  include  all 
the  lands  benefited  by  maintaining  the  ditches, 
but  that  a  large  body  of  such  lands  and  a  large 
portion  of  the  ditches  properly  belonging  to  the 
districts  lay  In  another  township,  it  was  not 
demurrable  on  the  ground  that  it  alleged  that  the 
districts  included  all  the  lands  which  the  com- 
missioners found  were  benefited. 

Appeal  from  Circuit  Court,  Moultrie  Coun- 
ty;  W.  O.  Cochrane,  Judge. 

Information  In  the  nature  of  quo  warran- 
to by  the  people,  on  relation  of  Chauncey 


Caldwell  and  others,  against  J.  J.  McDonald 
and  others.  From  an  order  sustaining  a  de- 
murrer to  the  information,  relators,  appeal. 
Reversed. 

W.  K.  Whitfield,  State's  Atty.,  for  the 
People.  Eden  &  Martin  and  Miller  &  Sentel, 
for  relators.  Harbaugh  &  Thompson,  Ed  C 
Craig,  and  I.  R.  Mills,  for  appellees.    - 

RICKS,  J.  On  the  16th  day  of  May,  1903, 
the  state's  attorney  of  Moultrie  county,  up- 
on the  relation  of  Chauncey  Caldwell  and 
others,  filed  an  information  in  the  nature  of 
a  quo  warranto  against  the  appellees  to  test 
the  legality  of  the  organization  of  a  drainage 
district  organized  under  section  76  of  the 
farm  drainage  act  (4  Starr  ft  O.  Aon.  St 
1902,  c.  42,  pp.  470,  471),  in  Jonathan  Creek: 
township,  in  said  county.  The  Information 
consists  of  two  counts.  The  first  count  pur- 
ports to  set  out  the  proceedings  for  the  or- 
ganization of  the  district  and  charges  that 
the  district  was  illegally  organized,  because' 
the  ditches'  that  were  found  to  be  made  by 
the  voluntary  action  of  the  owners  of  the 
lands,  and  the  lands  involved  in  the  system 
of  combined  drainage,  lay  in  both  Jonathan 
Creek  and  Lowe  townships,  in  said  county, 
and  that  therefore  a  union  district  extending 
into  both  townships,  should  have  been  organ- 
ized, instead  of  a  district  comprising  lands  In 
Jonathan  Creek  township  alone.  The  sec- 
ond count  in  the  information  is  the  ordinary 
and  general  charge  of  usurpation.  To  the 
information  appellees  filed  their  plea  of  Justi- 
fication, and  to  this  plea  a  number  of  repli- 
cations were  filed  by  appellants,  and  rejoin- 
ders to  the  replications,  and  the  cause  was 
set  down  for  trial  for  the  22d  da?  of  Octo- 
ber, 1903.  Upon  that  date  appellees  made 
their  motion  to  be  allowed  to  withdraw  their 
plea  and  all  subsequent  pleadings,  ,  and  to 
file  demurrer  to  the  information.  This  mo- 
tion the  court  allowed,  imposing  as  terms 
the  payment  of  all  costs,  Including  the  fees 
of  the  witnesses  summoned  for  that  day. 
A  general  demurrer  assigning  special  causes 
was  filed,  and,  upon  a  hearing  thereof  by 
the  court  it  was  sustained,  and  ■  the  infor- 
mation quashed.  Exceptions  were  taken  to 
the  action  of  the  court  in  permitting  the 
withdrawal  of  the  pleas  and  the  order  sus- 
taining the  demurrer.  Appellants  stood  by 
their  information,  and  prayed  and  prosecut- 
ed this  appeal. 

The  granting  of  leave  to  the  appellees  to 
withdraw  the  plea  and  Interpose  the  demur- 
rer was  so  far  within  the  discretion  of  the 
court  that  this  court  would  not  be  warrant- 
ed In  reversing  upon  such  ground  unless  it 
were  shown  that  in  the  exercise  of  its  sup- 
posed discretion,  the  court  had  abused  its 
powers.  Leigh  v.  Hodges,  3  Scam.  15;  New 
England  Ins.  Co.  v.  Wetmore,  32  111.  22l; 
Miles  v.  Danforth,  37  111.  156;  Leonard  v. 
Patton,  106  111.  99;  High  on  Ex.  Legal  Rem. 
(3d  Ed.)  par.  717,  p.  67a    The  court  in  this 
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case  Imposed  upon  appellees  the  payment  of 
all  costs  as  the  terms  upon  which  the  order 
was  made,  and  we  cannot  say  there  was  an 
abuse  of  discretion,  or  such  Injury  to  appel- 
lants as  calls  for  a  reversal  upon  that  ground. 

We  think,  however,  the  Judgment  of  the 
circuit  court  should  be  reversed.  The  Infor- 
mation contained  two  counts,  and,  as  has 
been  said,  the  second  count  is  a  general 
charge  of  usurpation;  charging  that  the  ap- 
pellees, "for  the  space  of  twenty  days  last 
past  and  more,  In  the  county  aforesaid,  un- 
lawfully have  usurped  and  held  jurisdiction 
over  certain  lands  of  relators  [describing  the 
lands],  and  then  and  there,  on,  to  wit,  the 
27th  day  of  April,  A.  D.  1903,  at  the  county 
aforesaid,  have  pretended  to  organize  a 
drainage  district  under  the  provisions  of  sec- 
tion 76  of  the  farm  drainage  act,  *  *  * 
upon  the  petition  of  one  John  Fulton,  and 
to  include  therein  said  lands  of  relators,  and 
other  lands,  without  having  had  any  juris- 
diction or  authority  of  law  to  organize  said 
proposed  drainage  district,  and  said  commis- 
sioners then  and  there,  under  said  pretend- 
ed order,  have  proceeded  to  classify  the  lands 
of  relators,  and  other  lands,  for  the  purpose 
of  assessing  benefits  to  said  lands  on  account 
of  the  said  proposed  improvements  to  be 
made  under  the  drainage  district  organized 
under  said  pretended  order,  and  under  said 
pretended  assessment  said  commissioners  are 
attempting  to  take  or  levy  upon  the  proper- 
ty of  relators,  and  to  take  the  lands  of  re- 
lators upon  which  to  improve  or  construct 
the  ditches  in  said  proposed  drainage  dis- 
trict, without  due' process  of  law;  and  said 
commissioners  still  do  have  and  execute  ju- 
risdiction over  said  lands  without  any  right, 
warrant,  or  title  whatever,  which  jurisdic- 
tion over  said  lands  said  commissioners  of 
highways,  during  all  the  time  aforesaid,  at 
the  county  aforesaid,  upon  the  people  of  the 
state  of  Illinois  aforesaid,  have  usurped,  and 
still  do  usurp,"  etc. 

Appellees  say  of  this  count  of  the  informa- 
tion that  it  is  but  a  continuation  of  the  first' 
count,  and  that  if  it  be  not,  and  be  treated 
as  an  Independent  count,  still,  Inasmuch  as 
It  alleges  the  same  organization  of  a  drain- 
age district,  of  the  same  number,  on  the  27th 
day  of  April,'  1903,  the  court  is  authorized 
to  regard  it  as  the  same  matter,  and  to  look 
to  the  first  count,  and  apply  the  allegations 
of  that  count  to  the  second,  and  thus  hold 
that,  both  relating  to  the  same  thing,  and 
the  first  count  showing,  as  appellees  con- 
tend, that  they  rightfully  are  exercising  the 
acts  complained  of,  the  demurrer  should 
have  been  sustained  to  both  counts  alike. 

We  do  not  adopt  the  view  that  the  counts 
are  not  distinct  and  separate,  nor  do  we  know 
of  any  rule  of  pleading  by  which  the  allega- 
tions in  one  count  may  be  looked  to  in  pass- 
ing upon  the  sufficiency  or  insufficiency  of 
another  count.  Appellees  proceed  in  their 
argument  upon  the  theory  that  the  two 
counts  shall  be  construed  as  one,  or  at  least 


that  they  shall  stand  or  fall  together,  and  the 
greater  part  of  the  argument  Is  devoted  ex- 
clusively to  matters  contained  in  the  first 
count  of  the  information.  With  reference  to 
that  count,  they  say  that  there  were  pre- 
sented to  the  trial  court  two  propositions- 
one  a  proposition  of  law,  and  the  other  a 
proposition  of  fact.  The  proposition  of  fact 
is  that  the  allegations  of  the  information 
show  a  clear  and  legal  right  upon  the  part  of 
appellees  to  hold  the  offices  and  exercise  the 
franchise  complained  of  in  the  information, 
and  appellees  invoke  the  rule  announced  in 
the  case  of  People  ex  rel.  v.  Ottawa  Hy- 
draulic Co.,  115  III.  281,  3  N.  E.  413,  where 
it  Is  said  (page  288,  115  111.,  page  416,  3  N. 
B.):  "Where  a  number  of  individuals  as- 
sume to  act  as  a  corporation,  an  information 
containing  a  general  denial  of  their  right  to 
do  so  will  be  sufficient  to  put  them  to  their 
plea  of  justification;  but  if  the  information 
attempts  to  set  out  their  title,  as  was  done 
here,  and  the  facts  disclosed  for  that  pur- 
pose, when  taken  in  connection  with  other 
facts  appearing  upon  the  face  of  a  public 
statute,  make  the  title  good,  the  information 
will  be  necessarily  bad."  And  appellees  ar- 
gue that  the  first  count  of  the  information 
does  state  facts  which  disclose,  when  taken 
in  connection  with  the  public  law,  namely, 
the  farm  drainage  act,  the  clear  legal  right  of 
appellees  to  exercise  the  acts  complained  of. 
Appellees  then  follow  the  various  allegations 
of  the  information,  which,  in  genera]  terms, 
point  out  the  various  steps  taken  by  appel- 
lees for  the  organization  of  the  district  in 
question;  and  it  may  be  said  that,  in  a  gen- 
eral way,  the  information  does  show  that  ap- 
pellees, in  the  organization  of  the  district  in 
question,  did  take  all  the  steps  required  by 
the  statute  to  legally  perfect  such  an  organ- 
ization. Appellees  further  say  that  section 
31  of  article  4  of  the  Constitution,  which  was 
adopted  In  1878,  authorizing  the  General  As- 
sembly to  permit  the  owners  of  land  to  con- 
struct drains,  ditches,  and  levees  for  agri- 
cultural, sanitary,  or  mining  purposes,  across 
the  lands  of  others,  and  "provide  for  the  or- 
ganization of  drainage  districts  and  vest  the 
corporate  authorities  thereof  with  power  to 
construct  and  maintain  levees,  drains  and 
ditches,"  etc.,  gives  the  General  Assembly 
plenary  power  to  adopt  such  methods  and 
confer  the  powers  of  organization  upon  such 
bodies  as  It  sees  fit,  and  that,  having  done 
so,  those  bodies  so  constituted  are  possessed 
of  all  the  powers  conferred  upon  them  by  the 
General  Assembly,  and  all  other  powers  nec- 
essary to  make  the  powers  thus  conferred 
effective;  that  in  the  organization  of  drain- 
age districts  the  Legislature  has  seen  fit  to 
confer  upon  the  commissioners  of  highways, 
who  organize  drainage  districts  under  sec- 
tion 76,  in  question,  the  power  to  determine 
what  lands  shall  be  Included  in  the  district; 
and  that,  when  the  commissioners  have  so 
determined,  their  finding  is  final.  If  this  po- 
sition be  admitted  to  be  sound,  we  are  still 
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unable  to  adopt  the  view  that  the  informa- 
tion in  this  case  shows  sufficient  to  support 
the  contention  of  appellees.  By  section  76  of 
the  farm  drainage  act,  which  is  found  in 
chapter  42  of  4  Starr  &  O.  Ann.  St  1902,  pp. 
470,  471,  districts  organized  thereunder  are 
to  "include  all  the  lands  to  be  benefited  by 
maintaining  these  ditches";  and  further  on 
in  the  section  the  General  Assembly  has 
sought  to  put  a  further  interpretation  upon 
that  meaning  by  declaring,  "It  is  the  intent 
of  this  act  to  Include  all  lands  that  would  be 
damaged  by  filling  the  original  ditch." 

We  are  not  called  upon  to  determine  what 
effect  the  Interpretation  placed  upon  the  act. 
by  the  Legislature  shall  have  upon  this  court, 
but  it  is  clear  from  the  provisions  of  the  act 
that  the  intention  was  that  all  the  lands  to 
be  benefited  by  maintaining  the  ditches 
should  be  Included  in  the  district,  and,  to  ef- 
fectuate this  end,  three  classes  of  ditches  are 
provided  for:  The  district  where  the  lands 
lie  in  a  single  township,  and  which  we  may 
regard  as  a  unit  of  drainage  under  this  act, 
and  which  may  be  organized  by  the  commis- 
sioners of  highways  of  the  township;  dis- 
tricts where,  the  lands  lie  in  two  townships, 
for  which  three  commissioners  of  highways 
from  the  two  townships  are  selected  and 
make  the  organization,  and  which  are  de- 
nominated "union  districts";  and  districts 
where  the  lands  involved  lie  in  three  or  more 
townships,  which  are  called  "special  dis- 
tricts," and  which  latter  districts  can  only 
be  organized  in  the  county  courts.  These 
provisions  for  the  various  kinds  of  districts 
were  for  the  purpose  of  providing  a  proper 
body  that  should  have  Jurisdiction  over  the 
lands  involved  in  the  combined  system  of 
drainage,  whether  the  same  be  confined  to 
one  or  to  a  number  of  townships.  Whether 
the  application  for  the  organization  of  the  dis- 
trict be  made  to  the  commissioners  of  a  sin- 
gle township,  or  to  two  townships,  or  to  the 
county  court,  one  of  the  things  to  be  deter- 
mined, and  which  we  regard  as  Jurisdiction- 
al, is  the  territorial  extent  of  the  proposed 
district  The  county  court  has  no  authority 
to  organize  a  district  in  a  single  township, 
nor  have  the  commissioners  of  a  single  town- 
ship authority  to  organize  a  district  where 
the  lands  involved  in  the  system  of  drainage 
extend  Into  two  or  more  townships.  It  is 
true  that  we  have  said  that  such  bodies,  in 
determining  what  lands  shall  be  included  in 
the  districts,  are  called  upon  to  exercise  judg- 
ment and  that  their  acts  in  that  respect  are 
of  a  judicial  character,  and,  unless  fraud  be 
charged,  are  not  subject  to  review  by  quo 
warranto.  Mason  &  Tazewell  Drainage  Dis- 
trict v.  Griffin,  134  111.  330,  25  N.  B.  995; 
People  ex  rel.  v.  Cooper,  139  111.  461,  29  N.  E. 
872;  Gauen  v.  Moredock  Drainage  District 
131  111.  446,  23  N.  E.  633;  People  ex  rel.  v. 
Mineral  Marsh  Drainage  District  193  111.  428. 
62  N.  E.  225.  But  it  must  be  borne  in  mind 
that  the  commissioners  of  highways,  when 


acting  in  the  organization  of  a  drainage  dis- 
trict axe  exercising  a  special  authority  con- 
ferred upon  them  by  the  statute,  and  in  fa- 
vor of  their  acts  there  are  no  Intendments  or 
presumptions  of  law.  Whatever  they  do 
must  be  found  from  their  record,  and,  unless 
sufficient  is  found  that  it  can  be  said  that 
they  have  acted  upon  the  particular  matters 
required,  the  law  does  not  and  the  courts 
cannot  presume  that  they  have  done  so. 
The  information  alleges  that  the  commis- 
sioners, at  their  meeting  at  the  time  of  the 
organization  of  the  district  found  that  "lands 
embraced  in  said  petition,  including  the  lands 
of  the  relators,  are  benefited  by  the  main- 
tenance of  the  open  ditch,  and  would  be  dam- 
aged if  closed."  The  allegation  In  the  infor- 
mation that  raises  the  question  of  the  Juris- 
diction of  appellees  to  organize  the  district  is 
that  the  district  did  not  include*  all  the  lands 
benefited  by  maintaining  the  ditches,  but 
that  a  large  body  of  the  lands  and  a  large 
portion  of  the  ditches  that  properly  belonged 
in  the  district  lay  in  Lowe  township.  There 
is  no  allegation  in  the  information  that  the 
commissioners  determined  that  the  district 
as  organized  or  as  petitioned  for,  or  as  pro- 
posed to  be  organized,  included  all  the  lands 
to  be  benefited  by  maintaining  the  ditches. 

The  point  here  discussed  may  be  well  illus- 
trated by  quoting  from  an  averment  of 'the 
plea  of  appellees  that  was  withdrawn,  in 
which  plea  the  order  and  finding  of  the  com- 
missioners at  their  preliminary  meeting,  had 
after  their  examination  of  the  lands  for  the 
purpose  of  determining  the  Jurisdictional 
questions  set  forth,  is  as  'follows:  "We  fur- 
ther found  that  the  lands  specified  in  said 
petition  are  all  the  lands  that  will  be  bene- 
fited by  maintaining  said  drainage  ditches, 
and  are  all  the  lands  that  will  be  benefited 
by  the  proposed  improvements."  No  such  al- 
legation as  the  above  is  found  In  the  Infor- 
mation, and,  if  it  were,  we  would  be  dis- 
posed to  hold  that  the  demurrer  to  the  first 
count  of  the  information  was  properly  sus- 
'  tained,  as  there  are  no  allegations  of  f  rand 
on  the  part  of  the  commissioners,  or  that 
fraud  operated  in  any  way  in  the  organiza- 
tion of  the  drainage  district  But  from  the 
mere  allegation  In  the  information  that  the 
lands  that  were  Included  in  the  district  in 
fact  are  benefited  by  the  maintenance  of  the 
open  ditch,  and  would  be  damaged  if  it  were 
closed,  we  are  not  authorized  to  indulge  the 
presumption,  or  to  bold  that  equivalent  to 
the  allegation,  that  the  commissioners  exam- 
ined not  only  the  lands  included  in  the  peti- 
tion, but  the  lands  involved  in  the  same  sys- 
tem of  drainage,  and  that  the  lands  included 
in  the  district  were  all  the  lands  interested 
in  maintaining  the  ditches. 

The  demurrer  should  have  been  overruled. 
The  judgment  is  reversed,  and  the  cause  re^ 
manded  for  such  further  proceedings  as  to 
law  and  justice  shall  appertain.  Reversed 
and  remanded. 


Digitized  by 


Google 


m> 


BOYD  T.  MoCONNELL. 


619 


(209    IU.    396) 

BOYD  at  a),  t.  McCONNELL  et  al. 
(Supreme  Court  of  Illinois.     April  20,  1904.) 

WILLS— CREDIBLE   WITNESSES— PERSONS   IW- 

TEBESTED— TESTAMENTARY   TRUSTEES. 

1.  A  "credible  witness,"  within  3  Starr  &  O. 
Ann.  St.  p.  4028,  c  148,  §  2,  requiring  wills  to 
be  attested  in  the  presence  of  the  testator  by 
"two  or  more  credible  witnesses,"  is  a  witness 
who  is  not  for  any  legal  reason  disqualified 
from  giving  testimony  generally,  or,  by  reason 
of  interest  or  other  disqualifying  statutory 
cause,  incompetent  to  testify  in  respect  to  the 
particular  subject-matter  under  investigation. 

2.  Testatrix  bequeathed  pecuniary  legacies  to 
M.  College  and  to  M.  Hospital,  provided  such 
hospital  be  in  full  working  condition  at  her  de- 
cease; otherwise  the  money  was  to  be  paid  to 
B.  in  trust  for  such  institution  until  such  time 
as,  in  his  judgment,  the  hospital  should  be  fully- 
equipped;  but  if,  after  three  years,  the  hospi- 
tal should  not  be  so  equipped,  B.  should  pay 
such  legacy  to  certain  other  institutions  in  equal 
shares.  At  testatrix's  death  the  hospital  was 
not  in  working  condition.  Held,  that  all  of  the 
legatees  under  such  provision  of  the  will  being 
corporations  organized  for  charitable  and  re- 
ligious purposes,  and  not  for  profit,  B.,  not  be- 
ing financially  interested  in  such  bequests,  and 
another,  who  witnessed  the  will,  though  trustees 
of  M.  College,  were  not  incompetent  as  witnesses 
thereto. 

3.  Since  the  judgment  admitting  the  will  to 
probate,  though  admissible  in  an  action  against 
B.  for  maladministration  of  the  trust  to  show 
the  fact  of  probate  Of  the  will,  would  have  no 
tendency  to  show  any  violation  of  duty  on  his 
pert,  he  was  not  rendered  incompetent  as  a 
witness  on  the  ground  that  the  record  might  be 
used  for  or  against  him  in  such  an  action. 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; Jno.  A.  Gray,  Judge. 

Petition  by  J.  E.  McConnell  and  others  for 
the  probate  of  the  will  of  Mary  A.  Graham, 
deceased,  to  which  Rebecca  Boyd  and  others 
filed  objections.  From  an  order  of  the  circuit 
court  reversing  an  order  of  the  county  court 
refusing  probate,  and  admitting  the  will  to 
probate,  contestants  appeal.    Affirmed. 

George  M.  Boyd  and  Melvln  A.  Kidder,  for 
appellants.  Hanna  &  Clendenin  and  Safford 
&  Graham,  for  appellees. 

BOGGS,  J.  This  record  presents  the  ques- 
tion whether  or  not  it  was  correctly  ruled  by 
the  circuit  court  that  W.  T.  Campbell  and  E. 
J.  Blab*  were  competent  attesting  witnesses 
to  the  will  of  Mary  A.  Graham,  late  of  War- 
ren county,  deceased.  The  will  contained, 
among  others,  the  following  bequests:  "I  de- 
vise, give  and  bequeath  to  the  Monmouth 
College  five  hundred  dollars  ($500.)  I  give, 
devise  and  bequeath  to  the  Monmouth  Hos- 
pital five  hundred  dollars  ($500)  should  the  j 
said  hospital  be  in  full  working  condition,  | 
receiving  and  caring  for  patients,  at  the  time 
of  my  decease,  if  not,  the  money  shall  be  paid 
to  E.  J.  Blair,  M.  D.  (without  bond),  to  bold 
in  trust  for  said  institution  until  such  time 
as  in  his  judgment  the  said  hospital  is  fully 
equipped  for  caring  for  patients  and  active- 
ly at  work.  If,  after  three  years  after  the 
above-named  money  shall  have  come  into  the 
possession  of  Dr.  E.  J.  Blair,  the  said  Mon- 


mouth Hospital  (the  Monmouth  Hospital  is 
to  be  interpreted  a  general  hospital  under  the 
care  and  control  of  the  physicians  and  clti; 
zens  of  the  city  of  Monmouth,  in  the  county 
of  Warren  and  State  of  Illinois)  is  not  fully 
equipped  as  described  above,  then  the  said 
Dr.  E.  J.  Blair  shall  pay  the  full  amount  of 
the  five  hundred  dollars  ($500)  to  the  board 
of  church,  extension  and  to  the  board  of  edu- 
cation of  the  United  Presbyterian  Church  of 
North  America,  In  equal  shares."  The  evi- 
dence disclosed  that  at  the  time  of  the  mak- 
ing of  the  will,  and  the  attestation  thereof, 
the  attesting  witnesses,  W.  T.  Campbell  and 
E.  J.  Blair,  were  members  of  the  board  of 
trustees  of  Monmouth  College,  to  which  in- 
stitution the  bequest  of  $500  was  given,  and 
that  the  E.  J.  Blair,  M.  D.,  to  whom  the.  be- 
quest to  the  Monmouth  Hospital  was  to  be 
paid  In  the  event  the  hospital  should  not  be 
in  "full  working  condition". at  the  time  of  the 
death  of  the  testator,  Is  the  same  E.  J.  Blair 
who  signed  the  will  as  an  attesting  witness. 
The  evidence  further  showed  that  the  Mon- 
mouth Hospital  was  not  in  full  working  con- 
dition, receiving  and  caring  for  patients,:  at 
the  time  of  the  death  of  the  said  Mary  I  A. 
Graham. 

Section  2  of  chapter  148,  entitled  "Wills:' 
(3  Starr  &  C.  Ann.  St.  p.  4026),  requires  that 
all  wills  shall  be  attested  in  the  presence  of 
the  testator  by  "two  Or  more  credible  wit- 
nesses." A  "credible  witness"  means  a  wit- 
ness who  is  not  for  any  legal  reason  dis- 
qualified from  giving  testimony  generally,  or 
by  reason  of  Interest  or  other  disqualifying 
cause,  under  our  statute,  incompetent  to  tes- 
tify in  respect  of  the  particular  subject-mat- 
ter under  investigation.  Sloan  v.  Sloan,  184 
111.  570,  66  N.  B.  952.  The  presumption  is 
that  one  offered  as  a  witness  Is  competent  to 
testify,  and  the  burden  is  therefore  upon  one 
who  objects  to  state  and  prove  the  grounds 
of  his  objection.  Campbell  v.  Campbell,  130 
111.  466,  22  N.  E.  620,  6  L.  R.  A,  167.  The 
ground  of  objection  here  urged  as  to  these 
witnesses  is  that  they  are  both  Interested  as 
members  of  the  board  of  trustees  of  Mon- 
mouth College,  and  that  the  witness  Blair  is 
by  the  will  constituted  a  trustee  of  the  fund 
bequeathed  primarily  to  the  Monmouth  Hos- 
pital, and,  in  the  event  of  the  hospital  falling 
to  become  entitled  thereto,  bequeathed  to  the 
board  of  church  extension  and  board  of  edu- 
cation of  the  United  Presbyterian  Church  of 
North  America,  in  equal  shares.  It  is  also 
urged  that  the  witness  Blair  is  charged  with 
the  discharge  of  active  duties  as  a  trustee 
under  the  will,  and  Is  bound  to  exercise  or- 
dinary prudence  and  diligence  in  the  dis- 
cbarge of  such  duties,  and  is  answerable  for 
losses,  deficiencies,  or  Injuries  arising  from 
affirmative  or  negative  violations  of  such  du- 
ties. 

We  are  unable  to  see  that  either  of  the  wit- 
nesses will  either  profit  or  lose  financially  as 
the  direct  legal  effect  and  operation  of  the 
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admission  of  the  will  to  probate,  or  the  re- 
jection thereof.  Monmouth  College  Is  a  cor 
poratlon  organized  for  educational  purposes, 
and  Monmouth  Hospital  is  a  corporation  or- 
ganized for  charitable  purposes.  The  board 
of  church  extension  and  the  board  of  educa- 
tion of  the  United  Presbyterian  Church  are 
organized  and  maintained  for  the  further- 
ance of  religious  education,  and  other  pur- 
poses religious  in  their  nature.  Neither  of 
these  organizations  was  created  or  is  main- 
tained for  pecuniary  profit  It  appeared  In 
the  evidence  that  neither  Campbell  nor  Blair, 
as  trustee  of  the  college,  received  any  com- 
pensation. Campbell  was  secretary  of  the 
board  of  education  of  the  United  Presby- 
terian Church,  and  received  compensation  for 
such  clerical  services;  but  we  find  nothing 
in  the  testimony  to  Indicate  that  his  compen- 
sation would  be  increased  or  diminished,  or 
at  all  affected.  If,  under  the  alternative  of 
the  will,  the  bequest  of  $500  should  be  re- 
ceived by  and  divided  between  the  board  of 
education  and  the  board  of  church  extension 
of  the  said  church.  Nor  Is  there  any  proof 
in  the  record  to  show  that  the  permanency 
of  his  position  as  secretary  depended  upon 
bequests  or  devises  in  wills,  or  on  donations 
or  gifts  to  the  board  of  education.  The  will 
made  no  provision  for  the  payment  of  com- 
pensation to  Dr.  Blair  as  trustee,  and  he  was 
therefore  not  entitled  to  charge  or  receive 
payment  for  such  services.  Cook  v.  Gilmore, 
133  ill.  139,  24  N.  B.  524;  Buckingham  v. 
Morrison,  136  111.  437,  27  N.  E.  65.  The  act 
of  June  17,  1891  (3  Starr  &  C.  Ann.  St.  1896, 
c.  148,  par.  22,  p.  404C),  which  provides  that 
compensation  may  be  allowed  to  trustees  ap- 
pointed by  a  will,  though  no  provision  is 
made  In  the  will  for  compensation,  by  the 
express  language  of  the  enactment  has  no 
reference  to  trustees  of  trusts  for  charitable 
purposes.  Neither  Blair  nor  Campbell  could, 
therefore,  have  compensation  for  his  services 
as'  trustee  under  the  will.  They  had,  there- 
fore, no  pecuniary  Interest  In  the  bequests. 
An  interest  In  the  furtherance  of  the  educa- 
tional and  religious  purposes  that  the  be- 
quests were  intended  to  aid  no  doubt  existed 
in  the  minds  of  the  trustees,  but  the  interest 
which  will  constitute  a  disqualifying  cause 
of  objection  must  be  pecuniary  in  its  nature. 
See  1  Greenleaf  on  Evidence,  §  386.  The  true 
test  of  the  interest  of  a  witness  is  that  the 
witness  will  either  gain  or  lose  financially  as 
the  direct  result  of  the  proceeding,  or  that 
the  record  will  be  legal  evidence  for  or 
Against  him  in  some  other  action.  1  Green- 
leaf  on  Evidence,  §  390. 

In  the  supposititious  event  suggested  by 
counsel  for  the  appellants,  that  If  Blair 
should,  as  trustee  under  the  will,  come  into 
possession  of  the  bequest  to  the  hospital,  and 
it  should  be  alleged  he  had  affirmatively  vio- 
lated some  of  the  duties  imposed  on  him  as 
trustee,  and  suit  should  be  instituted  to  re- 


cover for  a  loss  alleged  to  have  been  thereby 
occasioned  to  the  funds  In  his  hands,  counsel 
urge  the  will  and  the  record  of  its  probate 
would  be  admissible  in  evidence  either  for 
or  against  him  on  such  action;  hence  it  is 
argued  he  is  Incompetent  for  the  reason  the 
record  In  the  case  of  the  proceeding  to  pro- 
bate will  be  legal  evidence  against  him  in 
another  action.  In  some  cases  the  record  of 
judgments  may  be  received  in  evidence 
against  others  than  the  parties,  as,  when  a 
judgment  is  entered  against  a  master  for  the 
negligence  of  his  servant,  the  judgment  is 
admissible  in  a  suit  by  the  master  against 
the  negligent  servant.  The  record  of  a  judg- 
ment entered  against  a  master  for  the  neg- 
ligence of  his  servant  or  act  of  an  agent  is 
admissible  in  evidence  in  a  subsequent  pro- 
ceeding by  the  master  against  the  servant  or 
agent  to  prove  the  fact  that. such  a  judg- 
ment had  been  rendered  for  such  an  amount, 
and  on  such  and  such  allegations.  1  Green- 
leaf  on  Evidence,  i  404.  In  Galena  &  Chi- 
cago Union  Railroad  Co.  v.  Welch,  24  111.  31, 
and  Chicago  &  Rock  Island  Railroad  Co.  v. 
Hutching,  34  III.  108,  whica  were  actions 
against  employers  to  recover  for  the  negli- 
gence of  the  employes,  the  employes  were 
held  to  be  Incompetent  to  testify  as  witness- 
es, for  the  reason  the  record  In  the  case 
would  be  admissible  in  any  action  that  the 
employers  might  in  the  future  bring  against 
the  employes,  respectively,  to  recover  the 
amount  which  the  employers  had  been  requir- 
ed to  pay  under  the  doctrine  of  respondeat 
superior.  In  Bruner  v.  Battell,  8»  HI.  317, 
a  bin  In  chancery  was  filed  to  compel  specific 
performance,  of  a  contract  calling  for  the 
sale  of  land,  and  the  question  arose  whether 
an  agent  of  Battell,  the  vendor,  was  a  com- 
petent witness  to  testify  to  an  alleged  pay- 
ment by  the  vendee.  It  was.  held  the  agent 
was  incompetent,  because  of  the  fact  the 
vendee  had  died;  but  we  there  said  that  If 
the  cause  depended  on  the  question  whether 
the  agent  bad  been  guilty  of  some  tortious 
act  or  negligence  In  respect  of  which  be 
would  be  liable  over  to  the  principal,  be 
would  be  incompetent,  because  the  record  of 
the  suit  would  be  evidence  against  him  in 
any  such  future  action.  But  the  judgment 
admitting  a  will  be  probate,  though  admis- 
sible in  an  action  against  one  who  had  acted 
as  a  trustee  under  the  will  for  the  purpose 
of  showing  the  fact  of  the  probate  of  the 
will,  would  have  no  tendency  to  show  any 
improper  deflection  of  the  funds  held  in  trust, 
or  any  other  violation  of  duty  or  delinquency 
on  the  part  of  the  trustee.  Mr.  Blair  was 
not,  therefore,  Incompetent  on  the  ground  the 
record  might  be  used  for  or  against  him  In 
such  other  action.  The  court  did  not  err  In 
holding  said  Campbell  and  Blair  were  com- 
petent attesting  witnesses  to  the  will. 

The  judgment  will  be  affirmed.    Judgment 
affirmed. 
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ST.  LOUIS  &  0.  RT.  CO.  v.  UNION  TRUST 
&  SAVINGS  BANK. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

EMINENT  DOMAIN— JTJBT— METHOD  OF  DRAWING 
—CHALLENGE  TO  THE  ABRAY— TIME — OBJEC- 
TIONS —  WAIVES  —  INSTRUCTIONS— APPEAL— 
REVIEW  OT  EVIDENCE— MOTIONS — BILL  OF  EX- 
CEPTIONS. 

1.  A  motion  to  dismiss  a  petition  cannot  be 
reviewed  where  the  motion  does  not  appear  in 
the  bill  of  exceptions. 

2.  Where  an  eminent  domain  proceeding  was 
set  for  hearing  in  vacation,  it  was  proper  for 
the  clerk  to  draw  a  jury  in  the  manner  prescrib- 
ed by  Hurd's  Ann.  St.  c.  47,  8  6,  instead  of  in 
the  mode  prescribed  by  chapter  78,  S  8,  fixing 
the  method  of  drawing  jurors  for  the  trial  terms 
of  the  courts  specified. 

3.  Where  no  objection  to  a  juror  was  made  un- 
til after  the  jury  were  accepted  and  sworn,  a 
challenge  thereafter  to  the  array  was  too  late. 

4.  An  instruction  that  the  weight  of  the  testi- 
mony does  not  necessarily  depend  on  the  great- 
er number  of  witnesses,  but. that  the  jury  may 
consider  all  the  facts  and  circumstances  appear- 
ing from  the  evidence,  and  determine  from  that 
which  of  the  witnesses  are  entitled  to  the  great- 
er weight,  and  that,  if  they  believe  that  the  evi- 
dence of  the  smaller  number  of  witnesses  on  one 
side  is  more  credible  than  the  testimony  of  a 
greater  number  of  witnesses  on  the  other  side, 
then  the  evidence  preponderates  on  the  side  of 
the 'smaller  number  of  witnesses,  is  proper. 

5.  Objections  to  evidence  will  not  be  reviewed 
where  the  evidence  objected  to  is  not  pointed 
out  and  the  court  is  not  referred  to  the  page  in 
the  abstract  where  the  same  may  be  found. 

6.  Where,  in  an  eminent}  domain  proceeding, 
the  evidence  on  the  question  of  damages  was 
conflicting,  a  verdict  of  a  jury  who  viewed  the 
premises  will  not  be  disturbed  as  against  the 
weight  of  evidence. 

Appeal  from  St  Clair  County  Court;  J. 
B.  Hay,  Judge. 

Condemnation  proceeding  by  the  St.  Louis 
&  O'Fallon  Railway  Company  against  the 
Union  Trust  &  Savings  Bank.  From  a  judg- 
ment In  favor  of  petitioner,  defendant  ap- 
peals.   Affirmed. 

Walter  S.  Louden  and  Martin  D.  Baker, 
for  appellant  Winkelmann  &  Baer  (Dill  & 
Wilderman,  of  counsel),  for  appellee. 


RICKS,  J.  It  is  shown  upon  the  docket 
In  this  court  that  this  Is  a  suit  of  the  St 
Louis  &  O'Fallon  Railway  Company  against 
the  Union  Trust  &  Savings  Bank,  when,  in 
fact  it  should  be  the  Union  Trust  &  Savings 
Bank,  appellant  against  the  St  Louis  & 
O'Fallon  Railway  Company,  appellee,  and 
Is  upon  a  petition  filed  in  the  St  Clair  coun- 
ty court  on  August  31,  1003,  in  vacation,  by 
the  said  St  Louis  &  O'Fallon  Railway  Com- 
pany against  the  Union  Trust  &  Savings 
Bank  and  others,  to  condemn  certain  lands 
for  yard  purposes  for  the  use  of  the  said 
railway  company.  Before  the  beginning  of 
the  trial,  and  also  after  the  introduction  of 
evidence  by  the  parties,  motions  were  made 
by  appellant  to  dismiss  the  petition,  and 
the  same  were  overruled.    On  September  15, 

t  S.  Sea  Jury,  vol.  31,  Cent  Dig.  J  544. 


1903,  a  jury  was  impaneled  and  sworn, 
whereupon  appellant  challenged  the  array, 
and  the  challenge  was  overruled.  The  Jury 
were  then  taken  in  charge  by  an  officer  and 
viewed  the  premises,  and  on  September  18, 
1003,  returned  into  court,  and,  evidence  be- 
ing introduced  by  the  parties,  a  verdict  "was 
rendered  allowing  appellant  as  compensation 
for  its  land  taken  and  damages  to  land  ad- 
joining and  not  taken,  $13,672.75,  from  which 
an  appeal  is  prosecuted  by  the  Union  Trust 
&  Savings  Bank. 

It  is  first  contended  by  appellant  that  the 
overruling  of  the  motions  to  dismiss  the  pe- 
tition of  appellee  was  error.  But  the  bill  of 
exceptions  does  not  show  the  motions  or 
rulings  of  the  court  and  exceptions  thereto, 
the  motion  being  copied  in  the  record  by  the 
clerk,  and  we  have  repeatedly  held  that,  in 
order  for  this  court  to  pass  upon  motions 
made  in  a  cause,  they  must  appear  in  the 
bill  of  exceptions  and  be  certified  to  by  the 
trial  court.  Such  being  the  condition  of  the 
record  with  reference  to  the  motions,  we  are 
not  authorized  to  pass  upon  this  alleged  er- 
ror. 

The  next  contention  Is  that  the  court 
should  have  sustained  the  challenge  to  the 
array  of  Jurors,  for  the  reason  that  the  said 
jurors  were  Improperly  drawn,  and  it  is 
argued  by  appellant  that  the  only  proper 
method  of  drawing  Jurors  is  that  provided 
under  section  8  of  chapter  78  of  Hurd's  An- 
notated Statutes  of  1899,  which  is:  "At  least 
twenty  days  before  the  first  day  of  any  trial 
term  of  any  of  said  courts,  the  clerk  of  such 
court  shall  repair  to  the  office  of  the  count;, 
clerk,  and  in  the  presence  of  the  county 
judge  and  of  such  county  clerk,  after  the 
box  containing  said  names  has  been  well 
shaken  by  the  county  clerk  and  being  blind- 
folded shall  without  partiality,  draw  from 
said  box  the  names  of  a  sufficient  number 
of  said  persons  then  residents  of  said  coun-' 
ty,"  etc.  This  contention  would  be  correct 
if  a  trial  was  to  be  had  In  term  time,  but 
the  record  shows  that  in  this  case  the  trial 
was  in  vacation,  and  by  a  special  provision 
of  the  statute  the  selection  of  Jurors  In  cases 
tried  under  the  eminent  domain  act,  where 
the  petition  is  idled  in  vacation,  is  provided 
for.  Section  6  of  chapter  47  of  Hurd's  An- 
notated Statutes  of  1899  provides:  "In  cases 
fixed  for  hearing  of  petition  in  vacation,  it 
shall  be  the  duty  of  the  clerk  Of  the  court  in 
whose  office  the  petition  Is  filed,  at  the  time 
of  issuing  summons  or  making  publication, 
to  write  the  names  of  each  of  sixty-four  dis-' 
interested  freeholders  of  the  county  on  sixty- 
four  slips  of  paper,  and,  in  presence  of  two 
disinterested  freeholders,  cause  to  be  selected, 
from  said  sixty-four  names  twelve  of  said 
persons  to  serve  as  jurors, — such  selection  tot 
be  made  by  lot  and  without  choice  or  dis-' 
crimination;  and  the  said  clerk  shall  there- 
upon issue  venire,"  etc.  The  record  shows 
that  the  jurors  were  properly  drawn,  as  pro-' 
Tided  for  In  the  above  section  6,  In  the  first 
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place,  the  clerk  having  complied  with  the 
statute  in  every  respect 

But  it  is  insisted  that  only  11  of  the  Jurors 
selected  were  properly  served,  and  that  one 
of  the  Jury  was  on  the  panel  irregularly. 
But  nothing  was  said  and  no  objection  made, 
at  the  time,  to  any  irregularity,  nor  until 
after  the  Jurors  were  accepted  and  sworn. 
The  challenge  to  the  array  was  then  too  late. 
SI  Louis  &  Southeastern  Railway  Co.  v.  Cas- 
ner,  72  III.  384. 

It  is  next  insisted  the  court  erred  in. giv- 
ing instructions  asked  by  the  petitioner. 
Only  one  of  the  instructions,  however,  is 
pointed  out,  that  being  the  first,  and  it  is  as 
follows:  "You  are  instructed  that  the  weight 
of  the  testimony  does  not  necessarily  depend 
on  the  greater  number  of  witnesses  sworn  on 
either  side  of  a  question  in  dispute,  but  you 
are  at  liberty,  as  Jurors,  to  consider  all  the 
facts  and  circumstances  appearing  from  the 
evidence  in  the  case,  determining  from 
that  which  of  the  witnesses  are  worthy  of 
the  greater  credit;  and  if  you  believe,  from 
the  evidence,  that  the  evidence  of  a  small 
number  of  witnesses  on  one  side  Is  more 
credible  and  trustworthy  than  the  evidence 
of  the  greater  number  on  the  other  side, 
then  the  evidence  preponderates  on  the  side 
of  the  smaller  number  of  witnesses."  We 
are  unable  to  find  any  error  in  this  instruc- 
tion, as  we  think  it,  as  a  whole,  properly 
states  the  law. 

It  is  next  insisted  the  court  admitted  im- 
proper evidence.  But  there  is  no  evidence 
pointed  out  or  any  citation  made  to  the  ab- 
stract to  any  improper  evidence,  and  it  is 
not  the  duty  of  the  court  to  read  the  entire 
abstract  through  to  determine  whether  there 
Is  any  Improper  evidence  admitted  or  not. 
It  is  the  duty  of  the  attorney  to  point  out 
the  evidence  complained  of,  and  refer  the 
court  to  the  page  in  the  abstract  where  the 
same  may  be  found.  This  not  having  been 
done,  it  is  not  our  duty  to  consider  the  ob- 
jection raised. 

It  Is  insisted  that  the  verdict  Is  against 
the  weight  of  the  evidence,  and  that  the 
Judgment  is  entirely  Inadequate  for  the  prop- 
erty taken  and  damages  to  property  not  tak- 
en. But  we  have  repeatedly  held  that  the 
verdict  of  a  Jury  in  a  condemnation  proceed- 
ing will  not  be  disturbed  where  the  prem- 
ises were  viewed  by  the  Jury  and  there  Is 
any  considerable  conflict  In  the  evidence  as 
to  the  value.  In  this  case  there  was  a  sharp 
conflict  In  the  evidence  upon  the  question 
of  damages.  A  jury  of  freeholders  were 
■elected  and  went  upon  the  premises  and 
viewed  the  same,  and  under  such  circum- 
stances were  given  many  advantages,  In  the 
ascertainment  of  the  proper  damages,  not 
possessed  by  a  court  of  review,  and  a  ver- 
dict rendered  In  such  case  will  not  be  dis- 
turbed. 

Finding  no  reversible  error,  the  judgment 
of  the  county  court  of  St  Clair  county  will 
be  affirmed.    Judgment  affirmed. 


(209   m.   2B8) 

BARKMAN  v.  BAREMAN. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

bes  judicata— decision  on  jurisdiction— di- 
vobce — wife's  bight  to  homestead. 

1.  Where,  on  appeal  from  an  order  modifying 
a  decree  of  divorce  after  the  expiration  of  the 
term  at  which  it  was  rendered,  by  terminating 
plaintiff's  homestead  right  in  tie  property,  the 
Appellate  Court  holds  that  it  was  beyond  the 
power  of  the  court  to  modify  the  decree  at  that 
time,  such  an  adjudication  is  not  res  judicata 
of  plaintiff's  right  to  the  homestead. 

2.  Hurd's  Rev.  St.  1901,  c  52,  {  5,  provides 
that  in  divorce  the  court  granting  the  decree 
may  dispose  of  the  homestead  estate  according 
to  the  equities  of  the  case.  A  wife  obtained  a 
divorce  on  account  of  cruelty,  securing  $4,000 
alimony  out  of  the  husband's  $12,000  estate,  as 
well  as  $250  solicitor's  fee.  She  was  also 
awarded  a  lease  for  two  years  of  a  flat  previous- 
ly occupied  by  her  and  her  husband,  and  the  lat- 
ter was  enjoined  from  interfering  with  or  mo- 
lesting her  in  the  possession  thereof.  Others 
wise  the  decree  was  silent  as  to  the  wife's  home- 
stead interest.  Held,  on  a  bill  seeking  to  have 
a  homestead  in  the  premises  set  off  to  the  wife, 
that  her  right  thereto  was  terminated  by  the  di- 
vorce, notwithstanding  her  allegations  that  her 
husband  had  deserted  her  several  times  before 
the  decree. 

Appeal  from  Circuit  Court,  Cook  Oonnty; 
E.  O.  Brown,  Judge. 

Suit  by  Sophia  Barkman  against  John  G. 
Barkman.  Decree  for  defendant,  and  plain- 
tiff  appeals.   Affirmed. 

This  is  an  appeal  from  an  order  of  the 
Circuit  court  of  Cook  county  sustaining  a  de- 
murrer to  appellant's  bill  of  complaint  and 
dismissing  the  same,  as  amended,  for  want  of 
equity.  The  amended  bill  sets  up  facta  sub- 
stantially as  follows:  The  complainant  and 
defendant  were  married  in  1874,  and  had 
lived,  for  several  years  prior  to  the  filing  of 
said  bill,  In  a  three-flat  building  In  Chicago, 
occupying  the  upper  flat.  This  property  was 
owned  In  fee  by  defendant  The  bill  alleges 
that  on  several  occasions  the  defendant  had 
deserted  complainant  and  finally  she  filed 
her  bill  for  divorce,  charging  cruelty.  On 
October  20,  1880,  complainant  was  awarded 
a  divorce  on  the  ground  of  cruelty,  and  by  an 
injunction  defendant  was  ordered  to  desist 
from  Interfering  with  or  molesting  complain- 
ant in  the  enjoyment  and  possession  of  the 
flat  which  she  occupied,  pursuant  to  the  pro- 
visions of  the  decree.  The  decree  of  divorce 
gave  complainant  $4,000  as  and  for  alimony 
In  full,  $250  solicitor's  fee,  and  decreed  that 
the  defendant  execute  and  deliver  to  her  a 
lease  of  the  flat  previously  occupied  by  them, 
from  the  date  of  said  decree  to  November  1, 
1901,  and  also  gave  her  the  custody  of  two 
minor  children.'  After  the  entry  of  this  de- 
cree, and  after  the  expiration  of  the  term  at 
which  it  was  rendered,  defendant  (appellee) 
filed  his  petition  in  said  cause,  asking  that 
the  decree  be  so  modified  that  It  should  spe- 
cifically terminate  the  dower  and  homestead 
rights  of  complainant  and  the  prayer  of  the 
petition  was  by  the  circuit  court  granted. 
From  that  order  an  appeal  was  taken  to  the 
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Appellate  Court,  where  It  was  held  that  the 
decree  could  not  be  modified  after  the  term 
at  vrhiSh  It  was  rendered,  and  the  order  of 
the  circuit  court  was  reversed.  The  lease  to 
appellant'  was  given  her  as  provided  by  the 
decree,  she  signing  and  accepting  the  same. 
At  the  expiration  of  the  period  provided  in 
the  lease,  appellee  brought  forcible  detainer 
proceedings  against  appellant  Appellee  was 
successful  in  this  forcible  detainer  proceed- 
ing In  the  circuit  and  Appellate  Courts,  and 
now  appellant  seeks  to  enjoin  appellee  from 
suing  on  the  forcible  detainer  bond,  and  also 
asks  that  a  homestead  be  set  off  to  her  in 
the  said  premises. 

Masterson   &  Haft,   for  appellant.     Kitt 
Gould,  for  appellee. 

RICKS,  J.  (after  stating  the  facta).    Ap- 
pellant sets  up  in  her  bill  the  proceedings  in 
Barkman  v.  Barkman,  94  111.  App.  440,  and 
insists  that  the  judgment  of  the  Appellate 
Court  in  that  case  is  res  judicata  of  the  ques- 
tion of  homestead  here  involved.   In  this  con- 
tention  we  think   appellant  misapprehends, 
the  effect  of  that  proceeding.    It  was  supple- 
mental to  the  original  decree  of  divorce,  and 
sought  to  change  the  same  by  adding  to  an 
order  cutting  off  appellant's  dower  and  home- 
stead, and  a  holding  was  made  in  the  circuit 
court  that  the  granting  of  alimony  in  the  sum 
of  $4,000  in  gross  and  the  order  for  the  lease 
to  appellant  of  the  homestead  for  two  years 
were  in  lieu  of  and  In  full  of  all  rights  of  ali- 
mony,   homestead,    and   dower.     The   only 
question  before  the  Appellate  Court  was  the 
power  of  the  circuit  court  to  change  the  de- 
cree in  these  regards  at  a  term  subsequent 
to  the  term  at  which  the  original  decree  was 
entered.    The  Appellate  Court  held  the  cir- 
cuit court  had  no  such  power,  and  for  that 
purpose   did   not   have  jurisdiction   of   the 
cause.    Having  found  that  the  circuit  court 
did  not  have  jurisdiction,  and  having  revers- 
ed the  decree  of  the  circuit  court  upon  that 
ground,  that  ended  the  duty  and  power  of  the 
Appellate  Court,  and  anything  said  by  the 
Appellate  Court  in  its  opinion  as  to  the  rights 
of  the  parties  as  to  homestead  and  dower  was 
aside  from  the  question  before  it,  and  cannot 
be  urged  as  res  judicata  when  those  ques- 
tions are  raised  properly  in  a  court  having 
jurisdiction.    The  judgment  of  the  Appellate 
Court  left  the  original  decree  of  the  circuit 
court  for  divorce  and  alimony  stand  as  a 
final  decree.    By  the  latter  decree  appellant, 
out  of  an  estate  of  about  $12,000  possessed 
by  appellee,  was  awarded  $4,000  alimony  and 
$250  solicitor's  fee,  and  given,  free  of  rent,  a 
lease  on  the  premises  here  claimed  as  a  home- 
stead for  two  years.    That  decree  was  silent 
as  to  dower  and  homestead  rights  of  appel- 
lant, except  that  the  two  years'  lease  was 
provided  for. 

In  an  action  of  divorce  the  court  has  full 
and  complete  jurisdiction  of  the  parties  and 
tbe    subject-matter,   and  it  may  decree  the 


payment  of  money  in  such  amounts  and  In 
such  manner  as  to  it  appears  just  and  equi- 
table. By  the  statute  (Hurd's  Hev.  fct,  1901, 
c.  52,  |  5)  it  is  provided:  "In  case  of  a  di- 
vorce, the  court  granting  the  divorce  may  dis- 
pose of  the  homestead  estate  according  to 
the  equities  of  the  case."  The  "equities  of  the 
case"  may  require  that  it  be  given  for  life, 
or,  as  In  this  case,  for  but  a  limited  time; 
and,  where  the  decree  makes  no  specific  dis- 
position of  tbe  homestead,  its  disposition 
must  be  as  directed-  by  statute.  Stahl  v. 
Stahl,  114  111.  375,  2  N.  E.  160.  The  case  just 
cited  Is  decisive  of  this  case.  In  that  case 
Catharine  Stahl  had  obtained  a  divorce  from 
Christian  Stahl  for  extreme  and  repeated 
cruelty.  The  decree  was  silent  as  to  home- 
stead and  dower  rights.  The  circuit  court 
having  held  that  Catharine  Stahl,  the  di- 
vorced wife  of  Christian  Stahl,  was  entitled 
to  a  homestead  of  the  value  of  $1,000  and  to 
dower  in  the  remainder,  this  court,  on  ap- 
peal to  it,  stated  (page  379, 114  111.,  page  161, 
2  N.  B.):  "The  circuit  court  erred  in  its  de- 
cree as  to  homestead.  Section  5,  c.  52,  Bev. 
St.  1874,  provides:  'In  case  of  a  divorce,  the 
court  granting  the  divorce  may  dispose  of  the 
homestead  estate  according  to  tbe  equities  of 
the  case.'  Here  the  court  granting  the  di- 
vorce made  no  order  with  respect  to  the 
homestead.  The  disposition  of  it,  therefore, 
must  be  as  directed  by  statute.  After  the 
divorce  the  homestead  estate  remained  and 
continued  in  Christian  Stahl,  the  householder 
and  owner  in  fee  of  the  premises.  Upon  the 
granting  of  the  divorce  Catharine  Stahl's  re- 
lation of  wife  to  Christian  Stahl  was  severed. 
She  then  became  entirely  disconnected  with 
the  homestead  estate,  and  had  no  right  per- 
taining to  any  property  of  Christian  Stahl 
by  virtue  of  having  been  his  wife,  except 
dower  saved  by  the  statute,  the  divorce  hav- 
ing been  for  the  misconduct  of  the  husband, 
and  the  alimony  which  was  allowed.  *  *  * 
Now,  if,  after  the  divorce  and  before  his  sec- 
ond marriage,  Christian  Stahl  had  been  mind- 
ed to  release  or  convey  the  homestead,  he 
could  have  done  so  by  his  own  deed  alone,  as 
he  would  hare  had  then  no  wife  to  join  with 
him  in  the  deed." 

Appellant  contends  that  tbe  case  just  cit- 
ed is  not  applicable  to  the  case  at  bar.  We 
do  not  admit  the  distinctions  urged  by  her. 
It  is  contended  in  the  present  case  that  the 
defendant  In  the  divorce  proceedings  (ap- 
pellee here)  had  deserted  the  complainant, 
and  by  reason  thereof  the  title  to  the  home- 
stead estate  inured  to  complainant.  The 
complainant,  however,  was  given  a  divorce 
on  tbe  ground  of  defendant's  cruelty,  and 
an  injunction  was  granted  restraining  de- 
fendant from  interfering  with  or  molesting 
complainant  in  her  possession  of  the  prem- 
ises, which,  under  the  decree,  she  was  to 
have  the  right  to  occupy  for  two  years. 
Under  such  conditions  no  estate  of  home- 
stead, because  of  alleged  desertion,  can  be 
held  to   have  vested  In  complainant    Be- 
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sides,  when  the  decree  of  divorce  was  grant- 
ed, the  court  had  the  right  to  adjust  the  prop- 
erty rights  of  the  parties,  including  the  home- 
stead, "according  to  the  equities  of  the  case," 
and  in  doing  so  the  question  of  desertion  was 
proper  to  be  considered  by  him. 

Practically  the  same  question  presented 
here,  and  under  a  statute  similar  to  ours, 
was  decided,  along  the  same  line  as  the  Stahl 
Oase,  in  Rosholt  v.  Menus  (N.  D.)  5T  N.  W. 
783,  23  L.  R.  A.  239.  Many  of  the  cases 
urged  by  appellant  in  this  case  were  simi- 
larly urged  in  that  case,  and  the  reasoning 
of  the  court  there  Is  so  applicable  we  quote  it 
here  (page  786,  57  N.  W.,  page  243,  23  L.  R. 
A.):  "The  statute  says  (Comp.  Laws,  5  2585): 
The  court,  in  rendering  a  decree  of  divorce, 
may  assign  the  homestead  to  the  innocent 
party,  either  absolutely  or  for  a  limited 
period,  according  to  the  facts  in  the  case  and 
in  consonance  with  the  law  relating  to  home- 
stead.' It  would  appear  from  this  language 
that  the  Legislature,  so  far  from  intending 
that  the  homestead  should  pass  to  the  inno- 
cent party  by  virtue  of  the  statute  alone, 
thought  it  necessary  to  give  the  court  ex- 
press power  to  so  dispose  of  it  by  decree. 
We  are  entirely  unable  to  see  any  good  rea- 
son why,  after  the  chancellor,  in  the  exercise 
of  the  broad  and  liberal  discretion  in  him 
vested,  has  given  the  innocent  family  every 
protection  the  circumstances  admitted  or 
their  needs  required,  the  law  should  then 
step  in  and  transfer  to  them,  at  the  expense 
of  the  husband,  another  and  yery  material 
estate,  to  wit,  the  homestead  owned  and 
theretofore  occupied  by  him.  Particularly 
must  this  be  true  when,  as  in  this  case,  the 
decree  of  divorce  casts  upon  the  husband  the 
continuing  duty  of  supporting  that  family, 
by  compelling  him'  to  pay  certain  monthly 
payments.  It  is  not  to  be  believed  that  the 
law  will  then  grasp  the  very  property  out 
of  which  the  husband  must  realize  the  mon- 
ey to  make  those  payments,  and  transfer  it 
to  the  family,  and  yet  hold  him  for  the  pay- 
ments. We  deem  it  better  for  the  innocent 
party,  better  for  the  fee  owner,  better  as  a 
rule  of  property,  that  the  interests  of  the 
respective  parties  in  the  homestead  should 
be  fixed  by  the  decree  in  the  divorce  pro- 
ceeding, and,  when  that  decree  is  silent,  the 
homestead,  like  all  other  realty,  must  remain 
in  the  possession  of  the  party  holding  the 
record  title,  discharged  of  all  homestead 
rights  and  claims  of  the  other  party;  and 
this  we  deem  the  result  of  the  better  au- 
thorities"—citing  Heaton  v.  Sawyer,  60  Vt. 
405,  15  Atl.  ICO;  Wlggln  v.  Buzzell,  58  N.  H. 
329;  and  Biffle  v.  Fullam,  114  Mo.  50,  21  S. 
W.  450. 

The  cases  from  this  court  cited  by  appel- 
lant on  this  point  are  not,  in  our  judgment, 
fn  conflict  with  the  rule  announced  in  the 
Stahl  Case,  which  we  think  is  applicable  to 
the  case  at  bar.  In  the  cases  so  cited  the 
homestead  right  was  specifically  awarded  in 
the  decree  of  divorce, '  or  the  facts  clearly 


showed  a  desertion,  and  such  conditions  as 
created,  under  the  statute,  a  right  to  the 
homestead  in  the  party  held  to  be  entitled  to 
It.  Under  the  facts  disclosed  In  this  case, 
we  think  the  decree  of  the  circuit  court  was 
correct  and  the  same  will  be  affirmed. 
Decree  affirmed. 


(209  111.  414) 

CHICAGO  &  G.  T.  BY.  CO.  et  a!.  T.  HART. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

RAILROADS  —  LEASE— NEGLIGENCE   07  LESSEE— 
INJURY  TO  SRRV  ANT— LIABILITY  OF  LESSOR. 

1.  A  railroad  company  owning  a  railroad 
track,  which  it  leases  to  another  corporation,  is 
liable  for  injuries  to  an  employe  or  the  lessee 
arising  from  the  negligence  of  the  lessee  alone; 
3  Starr  &  C.  Ann.  St.  1896,  p.  3247,  c  114,  par. 
53,  which  authorizes  railroads  to  lease  their 
roads  or  any  part  thereof,  not  relieving  a  rail- 
road corporation  of  liabilities  which  would  at- 
tach if  it  operated  the  road  itself. 

Scott,  Cartwright,  and  Ricks,  JJ.,  dissenting. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Henry  Hart  against  the  Chicago 
&  Grand  Trunk  Railway  Company  and  an- 
other. From  a  judgment  of  the  Appellate 
Court  (104  111.  App.  57)  affirming  a  judgment 
In  favor  of  plain  tiff,  defendants  appeal.  Af- 
firmed. 

Kenesaw  M.  Landis  (Albert  M.  Cross,  of 
counsel),  for  appellants.  James  0.  McShane, 
for  appellee. 

BOGGS,  J.  The  judgment  entered  in  the 
superior  court  of  Cook  county  In  favor  of 
the  appellee  and  against  the  appellant  com- 
panies, in  the  sura  of  $6,000,  was  affirmed  In 
the  Appellate  Court  for  the  First  District  on 
appeal,  and  it  is  now  before  us  on  a  further 
appeal. 

The  action  was  in  case  to  recover  the  dam- 
ages for  personal  injuries  sustained  by  the 
appellee  by  the  negligence,  as  he  alleged,  of 
the  appellant  companies  in  permitting  a  switch 
engine  to  become  and  remain  in  an  unsafe 
and  defective  condition;  one  of  the  journals 
of  the  said  engine  having  become  worn  and 
weakened,  and  by  reason  thereof  broke  and 
gave  way,  and  caused  the  said  engine  to  be 
derailed,  whereby  the  appellee  was  injured. 

On  the  22d  day  of  December,  1880,  the  ap- 
pellant the  Chicago  &  Grand  Trunk  Railway 
Company,  an  Illinois  corporation  (hereinaft- 
er, for  convenience,  called  the  "lessee  com- 
pany") and  the  appellant  the  Grand  Trunk 
Junction  Railway  Company,  also  an  Illinois 
corporation  (hereinafter  called  the  "lessor 
company")  entered  into  an  agreement  where- 
by the  Junction  Company  agreed,  among  oth- 
er things,  to  construct  a  line  of  railroad  acd 
to  lease  the  same  to  the  Grand  Trunk  Compa- 
ny for  a  stipulated  annual  rental,  and  did 
construct  such  line  of  railroad  and  leased  the 

H  L  See  Ranroafls,  Vol.  41,  Celt.  Dig.  SI  80K.  SB. 
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same  to  the  Grand  Trunk  Company.  It  ap- 
peared from  the  agreement  that  the  lessor 
company,  by  its  charter,  had  power  to  con- 
struct and  operate  the  contemplated  and  leas- 
ed line  of  railroad.  On  the  19th  day  of  June, 
1899,  the  Grand  Trunk  Company,  as  such 
lessee,  was  operating  trains'  of  cars  over  said 
line  of  road.  The  appellee  was  in  its  employ 
as  a  switchman,  and  was  Injured  while  in  the 
discharge  of  his  duty  In  that  capacity  by  rea- 
son of  the  breaking  of  a  worn  and  defective 
axle  or  journal  of  a  switch  engine,  and  the 
judgment  herein  was  rendered  in  an  action 
against  both  the  lessor  and  the  lessee  compa- 
nies to  recover  damages  for  such  injuries. 
Judgment  was  awarded  him  against  both 
companies,  and  such  judgment  was  affirmed 
as  aforesaid  in  said  Appellate  Court. 

Counsel  for  the  appellant  companies  present 
but  a  single  question  for  decision,  and  that  is 
whether,  as  the  cause  of  action  is  based  sole- 
ly upon  the  alleged  negligence  of  the  lessee 
company,  any  liability  is  established  against 
the  lessor  company.  It  is  conceded  by  appel- 
lants that  under  the  law  of  this  state  the 
lessor  and  lessee  of  a  railway  track  are  joint- 
ly and  severally  liable  to  the  general  public 
for  all  damages  resulting  from  the  negligent 
acts  of  the  lessee  while  operating  engines  and 
cars  on  that  track,  but  It  is  contended  that 
this  rule  does  not  apply  to  an  employe  of  the 
lessee  whose  cause  of  action  results  solely 
from  the  negligence  of  his  employer,  and  this 
presents  the  only  question  for  our  determina- 
tion. 

There  Is  a  conflict  in  adjudicated  cases  on 
the  question  whether  a  lessor  railroad  com- 
pany Is  liable  to  a  servant  of  the  lessee  com- 
pany for  injuries  occasioned  by  the  negli- 
gence of  the  lessee  company  in  the  operation 
of  the  leased  road.  Mr.  Elliott,  in  his  work 
on  Railroads  (volume  2,  p.  610),  says  that  he 
Inclines  to  the  opinion  that  the  lessor  com- 
pany is  not  so  liable  where  the  Injuries  to 
the  servant  of  the  lessee  company  are  caused 
solely  by  the  negligence  of  the  lessee  compa- 
ny in  operating  the  road,  but  this  author  says 
that  the  weight  of  authority  is  against  the 
view  that  he  is  inclined  to  adopt.  We  think 
this  court  is  committed  to  the  view  held  by 
the  current  of  authorities  on  the  question, 
and,  moreover,  that,  in  sound  reason,  and  as 
the  better  public  policy,  the  doctrine  should 
be  maintained  that  the  lessor  company  shall 
be  required  to  answer  for  the  consequences 
of  the  negligence  of  the  lessee  company  In  the 
operation  of  the  road,  not  only  to  the  public, 
but  also  to  servants  of  the  lessee  company 
•who  have  been  injured  by  actionable  negli- 
gence of  the  lessee  company. 

The  charter  of  the  lessor  company  empow- 
ered It  to  construct  this  line  of  railroad  and 
operate  trains  thereon.  It  became  its  duty 
to  exercise  those  chartered  powers,  other- 
wise they  would  become  lost  by  nonuser. 
The  statute  authorized  it  to  discharge  that 
duty  through  a  lessee,  and  It  adopted  that 
means  of  performing  the  duty  which  the 


state  had  created  It  to  perform.  The  statute 
which  authorized  it  to  operate  Its  road  by 
means  of  a  lessee  did  not,  however,  purport 
to  relieve  it  of  the  obligation  to  serve  the  pub- 
lic by  operating  the  road,  nor  of  any  of  the 
consequences  or  liabilities  which  would  attach 
to  it  if  it  operated  the  road  itself.  3  Starr  & 
O.  Ann.  St.  1896,  p.  3247,  c.  114,  par.  63. 
Statutory  permission  to  lease  its  road  does 
not  relieve  a  railroad  company  from  the  obli- 
gations cast  upon  It  by  its  charter  unless  such 
statute  expressly  exempts  the  lessor  company 
therefrom.  Balsley  v.  St  Louis,  Alton  & 
Terre  Haute  Railroad  Co.,  119  111.  68,  8  N.  B. 
859,  59  Am.  Rep.  784.  While  the  duly  which 
rests  upon  the  lessor  companies  to  operate 
their  roads  is  an  obligation  which  they  owe 
to  the  public,  the  permission .  given  by  the 
Legislature,  as  the  representative  of  the  pub- 
lic, to  perform  that  duty  through  lessees,  has 
no  effect  to  absolve  such  companies  from  the 
duty  of  seeing  that  the  lessee  company  pro- 
vides and  maintains  safe  engines  and  cars, 
and  that  the  employes  of  the  lessee  companies 
to  whom  Is  intrusted  the  operation  of  their 
roads  are  competent,  and  that  they  perform 
the  duties  devolving  upon  them  with  ordinary 
care  and  skill,  for  upon  the  character  and  con- 
dition of  safety  of  such  engines  and  cars  and 
on  the  competency  and  care  of  such  employes 
depend  the  lives  and  property  of  the  general 
public.  As  a  matter  of  public  policy,  such 
lessor  companies  are  to  be  charged  with  the 
duty  of  seeing  that  the  operation  of  the  road 
is  committed  to  competent  and  careful  hands. 
The  General  Assembly  of  this  state,  though 
willing  to  permit  railroad  companies  to  op- 
erate their  lines  of  road  by  lessees,  refrained 
from  relieving  the  lessor  companies  from  any 
of  their  obligations,  duties,  or  liabilities. 
Therefore  It  is  that  though  a  railroad  com- 
pany may,  by  lease  or  otherwise,  intrust  the 
execution  of  Its  chartered  powers  and  duties 
to  a  lessee  company,  this  court  has  expressed 
the  view  the  lessee  company,  while  engaged 
in  exercising  such  chartered  privileges  or 
chartered  powers  of  the  railroad  company,  is 
to  be  regarded  as  the  servant  or  agent  of  the 
lessor  company. 

In  West  v.  St  Louis,  Vandalla  &  Terre 
Haute  Railroad  Co.,  63  111.  545,  appellee  rail- 
road company  had  contracted  with  the  firm 
of  McKeen,  Smith  &  Co.  to  construct  Its 
road  and  the  appurtenances  thereto.  The 
superintendent  of  the  firm  employed  the  ap- 
pellant, West  as  a  workman  to  assist  in 
building  a  frelghthouse  for  the  railroad  com- 
pany. The  timbers  used  in  the  construction 
of  the  freighthouse  were  treated  with  a  liq- 
uid In  which  corrosive  sublimate  was  an  in- 
gredient to  prevent  decay.  West  was  in- 
jured by  breathing  the  fumes  of  this  liquid, 
and  by  handling  the  timbers  to  which  the 
liquid  had  been  applied.  He  brought  an  ac- 
tion against  the  railroad  company  to  recover 
damages  for  the  injury,  but  was  defeated  in 
the  trial  court  on  the  ground  that  the  con- 
tractors alone  were  liable.    The  appellant 
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contended  that  the  work  in  which  be  was  in- 
jured was  being  done  for  the  benefit  of  the 
railroad  company  and  by  its  authority,  and 
"that  the  contractors  must  be  considered  its 
servants,  for  whose  wrongful  acts  in  the  per- 
formance of  their  work  the  company  must 
be  held  responsible."  In  support  of  that 
contention,  counsel  for  appellant  cited  a 
number  of  cases  decided  in  this  court. .  We 
said  as  to  such  cited  cases  (page  546): 
"There  is  a  radical  distinction  between  each 
of  these  cases  and  that  at  bar.  These  were 
all  cases  in  which  redress  was  sought 
against  a  chartered  company  for  wrongs 
done  by  persons  while  in  the  performance  of 
acts  which  they  would  have  had  no  right  to 
perform  .except  under  the  charter  of  the 
company.  The  court  laid  down  the  salutary 
rule  that  as  to  such  acts  the  company  could 
not  escape  corporate  liability  by  having  the 
acts  performed  or  the  work  done  by  con- 
tractors or  lessees.  These  persons  must  be 
regarded  in  such  cases  as  the  servants  of  the 
company,  acting  under  its  directions,  and 
the  company  must  see  that  the  special  privi- 
leges and  powers  given  to  it  by  its  charter 
are  not  abused"— and,  after  making  reference 
to  the  facts  in  such  cases,  deduced  the  fol- 
lowing principles  therefrom:  "But  between 
all  these  cases  and  the  one  at  bar  there  is  a 
radical  difference.  In  these  the  wrong  for 
which  the  action  was  brought  was  commit- 
ted in  the  performance  of  acts  which  were 
performed  by  virtue  of  the  authority  of  the 
company  derived  from  its  charter,  and  could 
have  been  performed  in  no  other  way.  In 
such  cases  the  public  has  the  right  to  hold 
the  company  responsible,  because  it  is  really 
the  company  that  is  acting.  The  personal 
actors  may,  as  between  themselves  and  the 
company,  be  lessees  or  contractors,  and  the 
company  may  have  its  action  against  them 
for  indemnity,  according  to  the  terms  of  its 
private  contract;  but  they  are,  as  to  the  pub- 
lic, the  servants  or  agents  of  the  company  so 
long  as  they  are  doing  what  they  could  not 
do  except  by  the  chartered  authority  of  the 
company.  *  *  *  The  principle  we  con- 
sider to  be  substantially  this:  The  company 
may  be  held  liable  when  the  person  doing 
the  wrongful  act  is  the  servant  of  the  com- 
pany and  acting  under  its  directions,  and, 
though  such  person  Is  not  a  servant  as  be- 
tween himself  and  the  company,  but  merely 
a  contractor  or  lessee,  still  he  must  be  re- 
garded as  a  servant  or  agent  when  he  is  ex- 
ercising some  chartered  privilege  or  power 
of  the  company,  with  its  assent,  which  he 
could  not  have  exercised  Independently  of 
such  charter.  In  other  words,  a  company 
seeking  and  accepting  a  special  charter  must 
take  the  responsibility  of  seeing  that  no 
wrong  Is  done  through  its  chartered  powers 
by  persons  to  whom  it  has  permitted  their 
exercise." 

While  the  liability  enunciated  by  the  dec- 
laration of  the  court  is  left  to  rest  upon  the 
ground  that  the  injury  was  inflicted  while  in 


the  performance  of  acts  which  could  only  be 
performed  under  the  charter,  of  the  com- 
pany, and  therefore  to  be  regarded  as  hav- 
ing been  performed  by  servants  or  agents  of 
the  company,  whether  independent  contract- 
ors or  lessees,  w«  had  occasion  in  the  later 
case  of  Balsley  v.  St.  Louis,  Alton  8c  Terre 
Haute  Railroad  Co.,  supra.,  to  consider  what 
had  been  said  in  the  former  case  of  West  v. 
St.  Louis,  Vandalia  &  Terre  Haute  Railroad 
Co.,  supra,  and  we  then  said  (page  71,  119 
111.,  page  860.  8  N.  E.,  59  Am,  Rep.  784): 
"The  reason  for  holding  a  railroad  company 
responsible  for  the  performance  of  all  the 
duties  and  obligations  imposed  upon  it  by  its 
charter  or  the  general  law  of  the  state  while 
it  is  being  operated  by  a  lessee  does  not,  we 
conceive,  rest  upon  the  narrow  ground  alone 
of  the  latter  being  in  the  exercise  of  a  fran- 
chise which  belongs  to  the  former,  and  in  so 
acting  is  to  be  held  as  the  servant  or  agent 
of  the  lessor  corporation.  In  consideration 
of  the  grant  of  its  charter,  the  corporation 
undertakes  for  the  performance  of  duties 
and  obligations  towards  the  public;  and 
there  is  a  matter  of  public  policy  concerned, 
that  it  should  not  be  relieved  from  the  per- 
formance of  its  obligations  without  the  con- 
sent of  the  Legislature." 

A  railroad  company  is  granted  a  charter 
for  the  purpose  of  enabling  it  to  perform  du- 
ties for  the  benefit  of  the  public.  Such  a 
company  does  not  take,  as  one  of  its  general 
powers,  the  right  to  substitute  another  to 
discharge  those  duties  as  its  lessee.  23  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  776;  2  Elliott 
on  Railroads,  §§  429,  430.  In  the  absence  of 
statutory  authority  to  execute  a  lease,  any 
attempt  to  do  so  is  ultra  vires;  and  the  acts 
of  the  lessee  in  the  operation  of  the  road  un- 
der such  a  void  lease  are,  in  legal  contempla- 
tion, the  acts  of  an  agent  of  the  railroad 
company.  23  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  777,  778.  A  lease,  though  authorized 
by  an  act  of  the  Legislature,  does  not  op- 
erate to  relieve  the  lessor  company  of  any 
duty  or  liability  imposed  by  its  charter  un- 
less the  enabling  statute  contains  an  exemp- 
tion therefrom.  Balsley  v.  St  Louis,  Alton 
&  Terre  Haute  Railroad  Co.,  supra;  23  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  784;  2  Elliott 
on  Railroads,  gg  429,  430.  Therefore  it  is 
that  in  the  discharge  of  an  act,  the  perform- 
ance of  which  devolved  upon  the  lessor  com- 
pany as  a  chartered  power  or  duty,  the  les- 
see, under  our  statute  authorizing  a  railroad 
company  to  perform  its  chartered  powers 
through  the  medium  of  a  lessee,  is  but  the 
agent  or  servant  of  the  lessor  company,  to 
the  same  extent  as  if  the  lease  had  been  ex- 
ecuted in  the  absence  of  statutory  authority. 

In  the  absence  of  a  statutory  exemption 
from,  liability  for  the  negligence  of  the  lessee 
company,  the  obligation  to  respond  for  such 
negligence  is  also  to  be  maintained  upon 
grounds  of  public  policy.  The  fact  the  con- 
tract relation  is  between  the  employe  and  the 
lessee  company,  and  was  voluntarily  entered 
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into  by  the  employe  with  the  lessor  company 
alone,  cannot  be  allowed  to  control.    The  pub- 
lic are  Interested  in  the  safe  and  efficient 
transportation  of  passengers  and  property  over 
the  line  of  road  the  lessor  herein  was  given 
power  to  construct  and  operate.    Competent 
and  careful  servants,  well-constructed  engines 
and  cars,  which  are  properly  Inspected  and 
kept  In  good  and  safe  condition  of  repair,  are 
essential  to  the  speedy  and  safe  transporta- 
tion of  passengers  and  property.    That  such 
engines  and  cars  to  be  used  in  the  operation 
of  the  railroad  shall  be  provided  and  kept 
in  good  repair  is  a  chartered  duty,  compliance 
wherewith  Is  of  the  greatest  concern  to  the 
general  public.    No  more  effective  means  of 
compelling  performance  of  that  duty  can  well 
be  conceived  than  to  hold  the  lessor  company 
responsible  to  all  the  world  for  the  actionable 
negligence  of  the  lessee  company.    The  neg- 
ligence of  the  lessee  company  here  complained 
of  is  that  It  failed  to  keep  its  locomotive  en- 
gine in  safe  and  usable  condition,  and  that 
negligence  endangered  not  only  those  in  the 
employ  of  the  lessee  company,  but  also  the 
general  public;  and  considerations  of  public 
policy  are  involved  and  must  control  in  de- 
termining the  liability  of  the  lessor  company. 
The  obligation  to  provide  cars  and  engines 
that  are  reasonably  safe,  and  servants  that 
are  reasonably  competent  and  skillful,  which 
was  cast  upon  the  lessor  company  by  the  grant 
to  It  of  its  corporate  powers,  is  not  shifted  to 
one  with  whom  it  has  contracted  to  operate  its 
road  as  lessee,  but  remains  to  be  discharged 
by  the  lessor  company  to  all  the  public;   and 
to  relieve  it  of  that  doty  as  to  its  employes 
would  invite   negligence  from  which  Injury 
to  the  public  would  likely  occur.    The  lessee's 
employes  are.  a  part  of  the  general  public, 
and  the  lessor  company  Is  liable  to  them  for 
the  actionable  negligence  of  the  lessee  com- 
pany to  the  same  extent  as  if  such  workmen 
were  In  the  employ  of  the  lessor  company. 
The  liability  rests  not  only  on  the  ground 
the  lessee  company,  in  discharging  the  cor- 
porate powers  and  duties  of  the  lessor  com- 
pany, Is  but  the  agent  or  servant  as  to  all 
others  than  the  lessor  company,  but  also  on 
tbe  ground  that  sound  public  policy  demands 
that  all  corporations  which  the  state  has  cre- 
ated, and  given  special  provileges  and  powers, 
shall  stand  charged  with  the  obligations  and 
duty  to  see  that  such  privileges  and  powers 
are  properly  exercised  and  discharged,  unless 
relieved  by  express   authority   of  the  law- 
making department  of  the  state. 

The  judgment  must  be,  and  is,  affirmed. 
Judgment  affirmed. 

SCOTT,  CARTWRIGHT,  and  RICKS,  JJ. 
(dissenting).  The  question  whether  a  railroad 
company  owning  a  right  of  way,  roadbed,  and 
-track  lawfully  leased  to  another  company  is 
liable  for  damages  to  a  servant  of  the  lessee, 
Ivajared  solely  by  the  negligence  of  his  em- 
ployer, Is  one  which  has  not  been  before  pre- 
sented to  this  court  The  general  statements 
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quoted  In  the  opinion  of  the  majority  from 
earlier  decisions  in  this  state  dealing  with 
the  relations  of  the  lessor  company  to  the 
public  and  to  persons  other  than  servants 
of  the  lessee  must  be  limited  by  the  facts 
appearing  in  those  cases,  and  should  not, 
therefore,  be  deemed  of  controlling  importance 
here.  Authorities  in  other  states  are  not  en- 
tirely unanimous.  The  question  was  first  pre- 
sented to  the  Supreme  Court  of  North  Car- 
olina in  the  case  of  Logan  v.  N.  O.  R.  R. 
Co.,  116  N.  C.  940,  21  S.  B.  959,  where  It  was 
said:  "A  part  of  the  original  duty  imposed 
by  the  charter  was  to  compensate  servants  in 
damages  for  any  injury  they  might  sustain, 
except  such  as  should  be  due  to  the  negligence 
of  their  fellow  servants.  The  employe  is 
deemed,  in  law,  to  contract  ordinarily  to  in- 
cur such  risks  as  arise  from  the  carelessness 
of  the  other  servants  of  the  company;  but 
where  the  lessor  company  would  be  liable,  if 
It  had  remained  in  charge  of  the  road,  to  a 
person  acting  as  Its  own  servant,  we  see  no 
reason  why*  It  should  not  be  answerable  to 
him  when  employed  by  the  lessee."  This 
rule  has  been  steadily  adhered  to  by  the  North 
Carolina  court,  and  has  been  reaffirmed  in  - 
Harden  v.  N.  O.  R.  R.  Co.,  129  N.  C.  854, 
40  S.  E.  184,  55  L.  R.  A.  784,  85  Am.  St  Rep. 
747;  James  v.  Western  N.  C.  R.  R.  Co.,  121 
N.  C.  523,  28  S.  E.  537,  46  L.  R.  A.  306;  Smith 
v.  Atlanta  &  C.  R.  R.  Co.,  42  S.  E.  139;  and 
Brown  v.  Atlanta  &  O.  Air  Line  Ry.  Co.,  42 
S.  B.  911.  The  only  other  case  to  which  we 
have  been  referred  announcing  the  same  doc- 
trine is  the  case  of  Macon  &  Augusta  Rail- 
road. Co.  v.  Mayes,  49  Qa.  365,  15  Am.  Rep. 
678.  That  case,  however,  has  been  criticised 
and  weakened  by  the  Supreme  Court  of  that 
state  in  later  cases,  and  finally,  in  the  case 
of  Banks  v.  Georgia  R.  R.  &  B.  Co.,  112  Ga. 
C5o\  37  S.  B.  992,  the  liability  of  the  lessor 
company  to  the  employe  of  the  lessee  for 
an  Injury  caused  by  the  negligence  of  the 
lessee  is  denied  where  the  lease  is  made  un- 
der legislative  authority,  although  the  stat- 
ute authorizing  the  lease  was  without  a  pro- 
vision exempting  the  lessor  for  the  lessee's 
negligence;  and  In  discussing  the  Mayes 
Case  it  was  said:  "In  that  case  the  company 
owning  the  road  was  held  liable  for  a  tort 
to  an  employe  of  tbe  company  using  the 
franchise,  occasioned  by  the  negligence  of  his 
co-employe,  but  there  was  no  legislative  au- 
thority for  the  latter  company  to  use  the 
franchise.  Indeed,  there  was  no  lease  at  all. 
And  therein  lies  the  marked  distinction  be- 
tween that  case  and  the  one  In  hand."  In  the 
Banks  Case  the  earlier  decisions  of  the  court 
are  reviewed  and  discussed,  and  the  conclu- 
sion reached  denies  the  liability  of  the  lessor. 
In  the  case  at  bar  it  is  conceded  that  the  lessor 
company  had  lawful  right  and  authority  to 
make  the  lease  of  its  tracks  to  the  lessee 
company,  so  that  the  case  cited  from  112  Ga., 
37  S.  B.,  seems  to  be  fairly  in  point 

An  able  discussion  of  this  question  Is  found 
In  E.  L.  &  R.  R.  R.  Co.  v.  Culberson,  72  Tex. 
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375,  10  S.  W.  706,  3LB.A.  567,  13  Am.  St 
Rep.  805,  where  it  Is  said,  discussing  the 
general  rule  of  the  liability  of  the  lessor: 
"The  reason  for  the  rule  is  the  protection  of 
the  public  who  need  the  protection.  The  pas- 
senger and  the  shipper  of  goods  have  no  op- 
tion, but  must  avail  themselves  of  the  serv- 
ices of  the  lessees,  whether  the  lease  Is  au- 
thorized or  not  The  law  will  not  permit  the 
owner  of  the  road  to  shirk  lte  duty  to  them 
by  turning  over  its  road  to  another  company, 
nor  will  it  permit  it  to  deny  Its  liability 
where  It  has  allowed  such  other  company, 
without  authority  of  law,  negligently  to  in- 
jure wayfarers  over  the  track  or  property 
along  the  line.  There  is  no  privity  between 
the  persons  injured,  in  such  case,  and  the 
operating  company.  It  is  not  so  with  an  em- 
ploye who  voluntarily  enters  the  service  of 
the  latter  company  with  a  knowledge  of  the 
facts,  and  participates  knowingly  in  the 
wrong,  if  wrong  it  be.  Where  in  similar 
cases  a  recovery  has  been  permitted  against 
a  lessor,  it  has  usually  been  allowed  upon  va- 
rious considerations  of  public  policy:  First 
because  the  franchises  granted  are  in  the  na- 
ture of  a  personal  trust,  and  sound  policy  de- 
mands, so  far  as  the  general  public  is  con- 
cerned, that  the  corporation  receiving  the 
grant  should  be  held  responsible  for  the  prop- 
er execution  of  the  powers  granted;  and,  sec- 
ond, for  the  reason  that  to  deny  the  respon- 
sibility of  the  lessor  would  enable  a  railroad 
to  shirk  its  responsibility  and  to  injure  the 
public  by  placing  its  property  under  the  con- 
trol of  irresponsible  parties;  and,  third,  be- 
cause a  person  who  has  received  an  injury 
at  the  hands  of  the  operating  company,  and 
was  ignorant  of  the  relations  between  that 
company  and  the  owner  of  the  road,  might 
be  at  a  loss  to  determine  against  which  to 
bring  his  action,  and  thereby  placed  at  a  dis- 
advantage in  seeking  a  redress  of  his  wrongs. 
None  of  these  reasons  apply  in  the  case  of 
the  servant  of  a  lessee  who  is  injured  through 
the  neglect  of  his  employer.  He  needs  no 
protection  as  one  of  the  general  public,  be- 
cause he  can  enter  the  service,  or  not  as  he 
chooses.  He  is  under  no  compulsion  to  take 
employment  from  an  irresponsible  company, 
and  he  certainly  knows  whom  to  sue  for  a 
wrong  inflicted  through  his  employer's  neg- 
lect, for  the  latter  is  certainly  liable  to  him 
in  such  a  case.  The  reason  of  the  rule  which 
holds  the  lessor  liable  fails  in  case  of  an  em- 
ploye of  the  lessee,  and  we  think  that  to  fol- 
low it  in  a  case  like  this  would  be  to  give  it 
an  arbitrary,  and  not  a  reasonable,  applica- 
tion." The  same  view  of  the  matter  is  taken 
in  Indiana,  Kentucky,  Virginia,  California, 
Georgia,  and  the  federal  courts.  B.  &  O.  & 
C.  R.  R.  Co.  v.  Paul,  143  Ind.  23,  40  N.  E. 
510,  28  L.  R.  A.  216;  Swice  v.  M.  &  B.  S.  R. 
Co.  (Ky.,  decided  June  20,  1003)  75  S.  W.  278; 
V.  M.  Ry.  Co.  v.  Washington,  86  Va.  629,  10 
S.  E.  927,  7  L  R.  A.  344;  Lee  v.  S.  P.  R.  R. 
Co.,  116  Cal.  97,  47  Pac.  932,  38  L.  R.  A.  71, 
58  Am.  St  Rep.  140;  Banks  v.  G.  R.  &  B.  Co., 


112  Ga.  655,  37  S.  E.  992;  Hukill  v.  M.  &  B. 
S.  R.  Co.  (O.  C.)  72  Fed.  745. 

The  editors  of  the  American  State  Reports 
state  their  conclusion  thus:  As  to  employes 
of  a  lessee  corporation,  the  weight  of  authori- 
ty, whether  the  lease  is  authorized  or  not  is 
to  the  effect  that  they  cannot  recover  from 
the  lessor  for  injuries  received  through  the 
negligence  of  such  lessee  or  its  servants  or 
agents.  58  Am.  St  Rep.  155.  In  the  Ameri- 
can &  English  Encyclopaedia  of  Law,  vol.  23 
(2d  Ed.)  p.  785,  after  setting  out  the  rule  in 
reference  to  the  liability  of  the  lessor  com- 
pany to  the  public  as  it  exists  in  this  state, 
It  is  said:  "The  rule  of  liability  which  has 
just  been  stated  does  not  apply  to  the  lessees' 
servants  who  may  be  injured  by  the  lessees' 
negligence." 

As  the  view  of  the  majority  has  been  re- 
jected by  every  one  of  the  numerous  courts 
in  the  Union  to  which  it  has  been  presented, 
except  North  Carolina,  and,  after  having 
been  once  adopted  by  the  Supreme  Court  of 
Georgia,  has  been  there  discredited,  and  the 
case  announcing  it  overruled,  we  think  the 
language  quoted  by  Mr.  Justice  BOGGS  from 
Elliott  on  Railroads,  to  the  effect  that  the 
weight  of  authority  supports  that  view,  in- 
correct The  researches  of  court  and  counsel 
in  the  case  at  bar  certainly  do  not  warrant 
the  conclusion  of  that  author,  but  on  the 
contrary,  show  that  every  court,  save  one, 
has  reached  the  opposite  conclusion. 

This  court  has  frequently  spoken  of  the 
lessee  company  as  the  agent  or  servant  of  the 
lessor  in  discussing  the  relations  of  the  lat- 
ter with  persons  other  than  the  employes  of 
the  former,  and,  in  a  general  sense,  this  is  a 
correct  view  to  take  of  the  situation.  The 
lessor,  by  accepting  its  charter,  assumes  the 
duties  of  a  common  carrier,  and  when,  by 
the  lease,  It  causes  another  to  assume  those 
duties,  it  becomes  liable  to  the  public  for 
their  performance  in  a  lawful  manner,  and 
the  lessee  is  its  agent  and  servant  for  the 
purpose  of  meeting  its  obligations  in  this  re- 
spect so  far  as  the  public  is  concerned;  but 
the  lessee  cannot  be  said  to  be  the  agent  or 
servant  of  the  lessor  with  respect  to  a  con- 
tract with  the  employe  of  the  former  who 
enters  his  master's  service  moved  solely  by 
the  inducements  contained  In  the  contract 
Itself,  and  not  because  he  finds  that  employer 
operating  its  trains  over  the  lines  of  a  road 
which  he  is  by  the  necessities  of  business  or 
travel  impelled  to  use. 

The  lessee's  position  Is  different  from  that 
of  one  who,  under  a  contract  with  the  own- 
ing company,  is  engaged  in  work  which,  can 
be  carried  on  only  under  the  charter  of  the 
latter.  The  contractor,  in  laying  the  track, 
is  engaged  in  doing  a  work  which  be  is 
specifically  directed  and  required  to  do  by 
the  terms  of  bis  contract  The  lessee  of  the 
track,  in  operating  trains  over  the  same,  is 
enjoying  a  privilege  accorded  by  the  charter 
to  the  lessor;  but  it  is  not  required  by  the 
contract  so  far  as  the  lessor  is  concerned,  to 
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operate  any  particular  train  or  do  any  spe- 
cific work.  The  contractor  is  much  nearer 
to  the  owning  corporation  than  is  the  lessee. 
The  contractor  is,  under  the  immediate  di- 
rection and  control  of  the  owner,  bound  to 
do  specific  work  as  required  by  the  con- 
tract with  the  owner,  while,  so  far  as  any 
specific  work  is  concerned— the  running  of 
any  particular  train  or  the  using  of  any  par- 
ticular engine— the  lessee  exercises  its  own 
option. 

On  the  principal  question— that  of  the  lia- 
bility of  the  lessor— the  reasoning  of  the 
court  of  last  resort  of  Texas  seems  unan- 
swerable. As  there  suggested,  the  landown- 
er whose  real  estate  adjoins  the  right  of 
way,  the  traveler  who  uses  the  highway 
crossing  the  railroad  track,  the  shipper  of 
freight  who  must  •  have  his  goods  carried 
over  the  leased  line,  tbe  passenger  who  finds 
It  necessary  to  travel'  over  the  same  line  of 
road,  are  all  brought  Into  such  relations  as 
they  occupy  with  the  company  operating  the 
trains,  without  their  consent.  So  far  as  they 
are  concerned,  the  lessor  has  obtained  from 
the  state  a  charter  to  operate  the  trains,  and 
then,  without  the  consent  of  these  persons, 
has  constituted  another  in  its  stead  to  per- 
form the  duties  and  meet  the  obligations 
which  it  assumed  by  accepting  its  charter. 
The  public  had  no  voice  in  making  the  con- 
tract of  substitution.  They  are  compelled  to 
deal  with  the  lessee  whether  they  will  or  not, 
and  an  enlightened  public  policy  has  there- 
fore made  the  lessor  company  liable  for  all 
the  wrongs  visited  by  the  lessee  upon  the 
public,  which  has  been  compelled  to  deal 
with  an  agency  selected  by  the  lessor  alone. 
The  employe  of  the  lessee  is  in  a  different 
category.  The  making  of  the  lease  has  not 
compelled  him  to  enter  the  employ  of  the 
lessee.  His  relations  with  the  latter  result 
from  the  contract  which  he  has  voluntarily 
made  with  it  and  not  from  the  fact  that  his 
relations  with  It  have  been  forced  upon  him 
by  the  acts  of  the  lessor  company,  as  is  the 
case  with  the  general  public.  His  rights  as 
such  employe  result  wholly  from  the  con- 
tract of  employment  which  he  voluntarily 
made,  and  which  he  was  not  obliged  by  cir- 
cumstances resulting  from  the  act  of  the 
lessor  company  to  enter  into. 

The  reasoning  of  the  majority  opinion, 
based  upon  the  consideration  of  public  pol- 
icy, seems  to  us  entirely  untenable.  The 
argument  Is  that,  because  the  public  Inter- 
est requires  that  the  safest  appliances  should 
be  used  by  the  lessee  company,  the  lessor 
company  should  be  held  liable  for  injuries 
resulting  to  the  servants  of  the  lessee  from 
the  negligence  of  the  latter,  that  the  lessor 
may  thereby  be  induced  to  require  the  les- 
see to  provide  such  appliances.  The  same 
reasoning  leads  to  the  conclusion  that  the 
lessor  company  should  be  liable  for  the 
wages  of  the  employe,  that  the  most  efficient 
and  faithful  may  be1  hired;  that  it  should  be 
liable  to  the  builder,  that  cars  and  locomo- 


tives of  the  highest  grade  may  be  secured. 
But  it  has  not  yet  occurred  to  the  creditor 
of  an  insolvent  lessee,  seeking  a  debtor  who 
can  pay,  to  assert  any  such  claim  against  a 
lessor  company.  It  Is  only  for  the  proper 
exercise  of  powers  conferred  by  charter,  and 
which  can  be  exercised  only  under  and  by 
virtue  of  the  charter,  that  the  lessor  is  re- 
sponsible. Hiring  a  switchman  or  purchas- 
ing or  repairing  a  locomotive  requires  the 
exercise  of  no  such  powers.  Such  things 
may  be  done  by  any  one. 

We  therefore  conclude  that  a  railroad  com- 
pany owning  a  railroad  track  which,  by  a 
lawful  contract,  it  leases  to  another,  Is  not 
liable  for  damages  resulting  to  the  employe 
of  the  lessee  from  the  negligence  of  the  les- 
see alone. 

On  reason,  we  deem  the  Judgment  of  the 
court  below  wrong,  and  the  great  current  of 
authority,  as  shown  by  references  herein- 
above contained,  certainly  requires  Its  re- 
versal. 
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(Supreme  Court  of  Illinois.    April  20,   1904.) 

MUNICIPAL  CORPORATIONS —  PUBLIC  IMPROVE- 
KENTS — RESOLUTIONS— ENGINEER'S  ESTIMATE 
— BECOBD  —  STATUTES  —  CON8TBUCTION— AC- 
TIONS—SUB  JBCT-MATTEB—dUBISDICTION— OB- 
JECTIONS—GENERAL  APPEARANCE— WAIVER— 
NEW  TRIM/— GROUNDS — OBJECTIONS  .  ON  AP- 
PEAL. 

1.  Where  no  rule  1b  entered  or  applied  for  to 
compel  a  party  moving  for  a  new  trial  to  file  a 
written  motion  stating  the  grounds  reiied  on, 
and  no  objection  Is  taken  in  the  trial  court  that 
the  reasons  for  the  new  trial  were  not  stated 
in  writing,  such  objection  cannot  be  urged  on 
appeal. 

2.  Where  an  objection  to  a  judgment  confirm- 
ing a  special  assessment  for  street  paving  was 
one  which  challenged  the  jurisdiction  of  the 
court  over  the  subject-matter,  such  objection 
was  not  waived  by  a  general  appearance. 

3.  A  first  resolution  for  a  street  improvement 
reciting  that  the  improvement  was  thereby  orig- 
inated, the  estimate  of  the  cost  being  $17,000, 
"which  estimate  is  hereby  referred  to  and  made 
a  part  of  this  resolution  by  reference,"  but 
which  estimate  was  not  transcribed  on  any  rec- 
ord of  the  board  whatsoever,  did  not  comply 
with  Local  Improvement  Act  1897,  g  7  (Hurd's 
Rev.  St.  1809,  c  24,  §  513),  requiring  that  the 
estimate  of  the  cost  of  the  proposed  improve- 
ment "shall  be  made  a  part  of  the  record  of  the 
first  resolution." 

4.  The  fact  that  the  engineer's  estimate,  to- 
gether with  all  similar  estimates,  were  kept  on 
file  in  the  office  of  the  board  of  local  improve- 
ments, were  properly  indexed,  open,  and  imme- 
diately accessible  to  any  person,  did  not  consti- 
tute a  substantial  compliance  with  such  section. 

5.  Since  Local  Improvement  Act  1897,  §  7 
(Hurd's  Rev.  St.  1899,  c.  24,  §  513),  requiring 
the  estimate  of  the  cost  of  a  proposed  improve- 
ment to  be  made  a  part  of  the  record  of  the  first 
resolution  authorizing  the  same,  applies  to  the 
entire  state,  a  construction  of  such  statute  by 
the  board  of  local  improvements  of  a  city,  dif- 
ferent from  the  legal  construction  thereof,  could 
not  be  adopted. 

Appeal  from  Cook  County  Court;  L.  C." 
Ruth,  Judge. 
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Action  by  the  city  of  Chicago  against  the 
Chicago  Union  Traction  Company.  From  a 
judgment  confirming  a  special  assessment  for 
street  paving,  defendant  appeals.    Reversed. 

WUIlston  Fish  and  Louis  Boisot  (John  A. 
Rose  and  Garnett  &  Garnett  of  counsel),  tor 
appellant.  Robert  Redfield  and  Frank  John- 
ston, Tr.  (Edgar  Bronaon  Tolman,  Corp.  Coun- 
sel, of  counsel),  for  appellee. 

SCOTT,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  county  court  of  Cook  county  con- 
firming a  special  assessment  for  paving  a 
part  of  Sheffield  avenue,  In  the  city  of  Chi- 
cago. Among  other  objections  filed  by  ap- 
pellant in  that  court  was  one  to  the  effect 
that  the  estimate  of  the  cost  of  the  Improve- 
ment made  by  the  engineer  was  not  made  a 
part  of  the  record  of  the  first  resolution  of 
the  board  of  local  improvements,  and  the 
same  question  is  presented  here.  All  objec- 
tions filed  were  overruled  by  the  court  below, 
and  after  trial  by  jury  the  assessment  roll 
was  confirmed. 

The  motion  for  a  new  trial  was  not  In 
writing.  It  is  preserved  in  the  bill  of  ex- 
ceptions. It  does  not  disclose  the  reasons 
upon  which  it  was  based,  and  counsel  for 
appellee  therefore  urge  that,  as  the  objection 
above  suggested  is  not  mentioned  or  particu- 
larly specified,  in  that  motion,  It  cannot  now 
be  considered.  The  better  practice  is  to  file 
_  a  motion  for  a  new  trial  in  writing,  and  to 
state  therein  the  grounds  relied  upon.  If  the 
party  moving  does  not  do  this  in  the  first 
instance  he  will  be  ruled  to  do  so  on  applica- 
tion, or  the  court  may  enter  such  a  rule  of 
Its  own  motion;  but  where  such  a  rule  is  not 
entered  or  applied  for,  and  no  objection  is 
-  taken  in  the  court  below  on  the  ground  that 
the  reasons  are  not  stated  in  writing,  such 
objection  to  the  motion  for  a  new  trial  will 
be  waived,  and  cannot  be  urged  in  an  appel- 
late tribunal.  Ottawa,  Oswego  &  Fox  River 
Valley  Railroad  Co.  v.  McMath,  91  111.  104; 
Bromley  v.  People,  150  111.  297,  37  N.  E.  209; 
West  Chicago  Street  Railroad  Co.  v.  Krueger, 
168  111.  686,  48  N.  E.  442. 

Appellant  entered  a  general  appearance  In 
the  county  court,  and  this  Is  said  to  be  a 
waiver  of  the  Jurisdictional  objection  that 
the  estimate  was  not  made  part  of  the  rec- 
ord of  the  resolution,  for  the  reason  that  such 
an  objection  must  be  made  under  a  special 
appearance,  and  that,  where  the  appearance 
Is  general,  an  objection  to  the  Jurisdiction 
cannot  afterwards  be  interposed.  This  is 
true  where  the  summons  or  notice  is  defect- 
ive, or  has  not  been  served  in  the  manner 
required  by  statute,  and  the  court's  Jurisdic- 
tion of  the  party  defendant  Is  questioned. 
In  this  case  appellant  was  properly  In  court 
This  objection  is  one  which  challenges  the 
power  of  the  court  to  proceed,  for  the  reason 
that  certain  preliminary  proceedings  were  so 
defective  that  the  court  did  not  obtain  Juris- 
diction of  the  subject-matter,  and  an  objec- 
tion of  this  character  is  not  waived  by  a  gen- 


eral appearance.  12  Ency.  of  PL  &  Pr.  p. 
186;  Way  v.  Way,  64  111.  406. 

Section  7  of  the  local  improvement  act  of 
1807  (Hurd's  Rev.  St  1899,  c.  24,  §  513)  pro- 
vides that  the  estimate  of  the  cost  of  the  pro- 
posed Improvement  "shall  be  made  a  part  of 
the  record"  of  the  first  resolution.  This  res- 
olution in  the  case  at  bar  contains  the  follow- 
ing: "Be  It  resolved  by  the  board  of  local 
Improvements  of  the  city  of  Chicago,  that  a 
local  improvement  be  and  the  same  is  hereby 
originated,  to  be  made  within  the  city  of 
Chicago,  *  *  *  the  estimate  of  the  cost 
of  such  Improvement  made  by  the  engineer 
of  the  board  being  517,000,  which  said  esti- 
mate is  hereby  referred  to  and  made  a  part 
of  this  resolution  by  reference."  It  will  be  ob- 
served that  this  resolution,  except  as  to  the 
amount  of  the  estimated  cost  is  identical 
with  the  resolution  which  this  court  had  un- 
der consideration  In  Kilgallen  v.  City  of  Chi- 
cago, 206  III.  557,  69  N.  E.  586,  where  we  held 
that  such  a  reference  to  the  estimate,  when 
contained  In  the  resolution,  did.  not  show 
compliance  with  the  statute,  for  the  reason 
that  the  estimate  was  not  thereby  made  a 
part  of  the  record  of  the  resolution;  and  here, 
as  there,  the  resolution  was  properly  spread 
upon  the  record  of  the  board,  as  required  by 
section  7,  supra,  but  the  estimate  was  not 
transcribed  upon  any  record  whatever. 

Appellee  contends,  however,  that  this  case 
is  distinguished  from  the  Kilgallen  Case  by 
the  fact  that  In  addition  to  such  reference 
in  the  resolution  to  the  estimate,  It  here  ap- 
pears that  this  estimate,  together  with  all 
similar  estimates,  was  kept  on  file  in  the  of- 
fice of  the  board  of  local  Improvements,  open 
and  accessible  to  all  persons,  and  that  said 
estimate  has  been  so  on  file  since  the  day  the 
first  resolution  of  the  board  was  recorded  in 
the  book  containing  the  record  of  such  resolu- 
tions; that  there  is  also  kept  In  said  office, 
open  and  accessible  to  all  persons,  an  Index 
book  to  such  estimates,  so  kept  and  made 
that  the  estimate  In  any  particular  case  and 
In  the  case  at  bar  may  readily  be  found  by 
reference  to  that  Index,  and  that  any  person 
may,  by  application  to  the  clerk  in  charge, 
or  by  personal  search,  easily  secure  access  to 
such  estimates.  The  purpose  of  the  Legis- 
lature evidently  was  to  require  the  preser- 
vation of  the  first  resolution  in  a  permanent 
memorial,  and  to  have  the  estimate  made  a 
part  of  that  memorial,  so  that  the  property 
owner,  turning  to  the  record  of  the  resolu- 
tion, would  also  have  before  him  at  the  same 
time  the  information  to  be  obtained  from  the 
estimate.  It  is  apparent  considering  this 
statute  in  the  light  of  that  purpose  that  no 
distinction  between  this  case  and  the  Kil- 
gallen Case  Is  shown.  There  Is  nothing  more 
on  the  record  which  contains  the  resolution 
here  than  there  was  in  that  case.  The  esti- 
mate can  only  be  found  by  a  reference  to  a 
different  record,  which  Is  termed  an  Index. 
This  case,  therefore,  Is  controlled  by  the  Kil- 
gallen Case. 
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The  law  does  not  require  that  the  estimate 
shall  be  incorporated  in  or  made  a  part  of 
the  resolution  Itself,  but  it  should  be.  made  a 
part  of  the  record  thereof;  that  is,  it  should 
be  spread  upon  the  record  of  the  board  of  lo- 
cal improvements  with  the  record  of  the  first 
resolution.  If,  from  the  portion  of  the  resolu- 
tion above  quoted,  the  words,  "and  made  a 
part  of  this  resolution  by  reference,"  had 
been  stricken  out,  and  the  words,  "and  which 
shall  be  transcribed  upon  the  records  of  this 
board  immediately  following  the  record  of 
this  resolution,"  or  other  words  of  similar  im- 
port, had  been  inserted  In  lieu  thereof  before 
its  passage,  and  then,  if  the  estimate  had 
been  spread  upon  the  record  immediately 
following  the  record  of  the  resolution,  the 
statute  would  have  been  satisfied. 

It  appears  that  the  practice  followed  in 
this  case  has  been  followed  in  all  cases  by 
the  board  of  local  improvements  in  the  city 
of  Chicago,  and  it  is  urged,  citing  People  v. 
Fidelity  &  Casualty  Co.,  158  111.  25,  38  N.  B. 
752,  26  L.  R.  A.  205,  that,  "where  the  execu- 
tion of  statutes  is  confided  to  a  particular  de- 
partment of  the  government,  the  court  will 
regard,  and  in  doubtful  cases  adopt,  the  con- 
struction acted  on  by  such  department"  This 
is  wholly  inapplicable  here,  for  the  reason 
that  the  execution  of  this  statute  is  confided 
to  the  corporate  authorities  of  all  the  cities, 
villages,  and  incorporated  towns  in  this  state, 
and  not  alone  to  the  board  of  local  improve- 
ments of  the  city  of  Chicago.  Counsel's  argu- 
ment would  lead  to  the  statute  receiving  one 
construction  in  one  city  and  a  different  con- 
struction in  another.    , 

It  is  unnecessary  to  discuss  the  other  er- 
rors assigned. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  to  the  county  court  Re-, 
versed  and  remanded. 


(209   HI.   70) 

ALLEMAN  v.  HAMMOND  et  a!. 
(Supreme  Court  of   Illinois.    April  20,   1904.) 

TAX  DEEDS— DESCRIPTION— UNOKSTA4NTT— 
ESTOPPEL. 

1.  Where  a  tax  deed  described  the  land  as  "the 
east  side  (except  the  south-east  corner)  of  the 
north-west  quarter  of  section  81,  Twp.  24,  N., 
R.  4,  E.  4th  P.  M.,"  etc.,  the  deed  was  void  for 
uncertainty  of  description,  since  the  excepted 
portion  could  not  be  ascertained  or  located  from 
the  deed. 

2.  Where  an  owner  of  land  procured  the  same 
to  be  assessed  for  taxes,  but  it  was  not  shown 
that  he  had  any  knowledge  of  the  description 
by  which  the  clerk  attempted  to  describe  the 
land,  or  that  he  adopted  such  description,  he 
was  not  estopped  from  claiming  that  a  tax  deed 
containing  the  same  description  as  that  by  which 
the  land  was  assessed  was  void  for  uncertainty 
of  description. 

Appeal  from  Circuit  Court,  Carroll  County; 
Oscar  E.  Heard,  Judge. 

Action  by  Douglas  Alleman  against  Robert 
Hammond  and  others.  From  a  judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 


1  George  L.  Hoffman  and  Henry  Mackay, 
for  appellant  Franklin  J.  Btransky  and 
Ralph  B.  Eaton,  for  appellees. 

BOGGS,  J.  The  appellant  claimed  title  in 
fee  to  a  part  of  the  northwest  quarter  of 
section  31,  town  24  north,  range  4  east  of 
the  fourth  principal  meridian,  In  Carroll 
county,  In  virtue  of  a  deed  made  in  pursu- 
ance of  a  Judgment  ordering  the  said  land 
to  be  sold  for  delinquent  taxes,  and  brought 
this,  an  action  of  ejectment  against  the  ap- 
pellees to  recover  possession  of  the  prem- 
ises as  owner  in  fee.  The'  plea  was  not 
guilty,  and  a  jury  was  impaneled  to  try  the 
Issue.  The  court  refused  to  permit  appel- 
lant's tax  deed  to  go  in  evidence,  and  di- 
rected a  peremptory  verdict  for  the  appel- 
lees, and  appellant  has  appealed.  - 

The  description  in  the  deed  of  the  land 
purported  to  be  conveyed  thereby  was  as 
follows:  "The  east  side  (except  the  south- 
east corner)  of  the  north-west  quarter  of 
section  81,  Twp.  24,  N.,  B,  4,  E.  4th  P.  M., 
in  county  of  Carroll  and  state  of  Illinois, 
containing  115.15  acres."  The  excepted 
portion  In  the  southeast  corner  of  the  east 
side  of  the  northwest  quarter  is  in  no  man- 
ner described  and  cannot  be  ascertained  or 
located  from  the  description  in  the  deed. 
The  excepted  tract  not  being  ascertainable, 
it  la,  of  course,  uncertain  what  remained  to 
be  conveyed.  When  the  land  Intended  to 
be  conveyed  cannot  be  located  from  the  de- 
scription thereof  in  the  deed,  the  deed  is 
void  for  uncertainty.  Shackleford  -v.  Bailey, 
35  111.  387;  4  Am.  &  Eng.  Bncy.  of  Law  (2d 
Ed.)  802. 

The  contention  of  the  appellant  that  Rob- 
ert Hammond,  one  of  the  appellees,  acting 
for  himself  and  the  other  appellees,  procured 
the  lands  to  be  assessed  for  taxation  by  the 
description  found  in  the  deed,  and  that  the 
appellees  became  thereby  estopped  to  deny 
that  such  description  was  sufficient  without 
being  conceded  to  be  good  in  point  of  law, 
may  be  disposed  of  by  saying  that  the  proof 
which  was  heard,  against  the  objection  of 
the  appellees,  did  not  show  that  the  appel- 
lees, or  either  of  them,  procured  the  land  to 
be  described,  for  assessment  and  taxation, 
by  such  description.  The  only  proof  upon 
the  subject  was  that  Robert  Hammond  told 
the  deputy  county  clerk  of  the  county  that 
he  "wanted  to  put  the  balance  of  this  quar- 
ter section  that  was  not  assessed  on  the  tax 
books,"  and  said  to  the  deputy  that  he 
"wanted  the  unsurveyed  portion  of  the  160 
acres  assessed."  Hammopd  testified  as  fol- 
lows: "The  clerk  took  the  assessment  book, 
and  found  out  what  land  was  assessed  in 
that  quarter  section.  He  made  up  the 
amount  assessed— or,  no;  he  set  down  160 
acres,  and  subtracted  44.85  from  it  I  don't 
know  what  writing  the  county  clerk  done 
in  the  assessor's  book.  I  don't  remember 
whether  he  read  it  off  to  me  or  not.  I  sup- 
pose it  was  placed  on  the  tax  books— knew, 
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of  course,  that  It  was.  I  supposed  the  de- 
scription by  which  it  was  placed  on  the  tax 
books  was  the  east  part— the  unsurveyed 
part,  either  way.  By  the  unsurveyed  part 
I  mean  the  part  that  lays  within  the  mean- 
dered line  of  this  lake  the  surveyed  land 
borders  on.  In  that  conversation  nothing 
that  I  remember  of  was  said  about  the  south- 
east corner  by  any  one.  'Except  southeast 
corner*  was  placed  in  there  because  it  was 
inclosed  in  a  fence.  We  had  it  inclosed. 
The  west  portion  of  the  northwest  quarter 
at  that  time  was  surveyed,  to  my  knowl- 
edge—not anything  else  to  my  knowledge. 
I  don't  know  why  the  term  'southeast  cor- 
ner' was  placed  by  the  county  clerk  in  this 
book.  All  the  lands  within  the  meandered 
line  of  Sunflsh  Lake,  in  the  northwest  quar- 
ter, I  asked  him  to  put  on  the  tax  books." 
It  appeared  from  this  testimony  that  the 
clerk  formulated  the  description  from  what 
the  witness  told  him  about  the  land.  There 
was  no  proof  that  Robert  Hammond  knew 
the  description  by  which  the  clerk  attempted 
to  describe  the  land,  or  adopted  such  de- 
scription, even  if  by  adopting  the  same  the 
judicial  proceedings  resulting  in  the  execu- 
tion of  the  tax  deed  should  be  regarded  as 
containing  a  valid  description  of  the  land. 
The  deed  was  properly  excluded. 

The  judgment  is  affirmed.  Judgment  af- 
firmed. 

(209  IU.  73) 

TOWN  OP  VANDALIA  et  al.  t.  ST.  LOUIS, 
V.  &  T.  H.  R.  CO.  et  al. 

(Supreme  Court  of  Illinois.     April  20,   1904.) 

CORPORATIONS— RECFU  VERS— APPOINTMENT— IN- 
TERLOCUTORY    ORDERS— APPEAL— RECEIV- 
ER'S CERTIFICATES— ISSUANCE. 

1.  Where,  in  a  suit  by  stockholders  of  a  rail- 
road company  which  had  been  leased  to  another 
railroad  company  in  the  hands  of  a  receiver,  a 
receiver  was  Appointed  and  directed  to  bring 
suit  to  recover  the  rent,  but,  was  unable  to  do 
so  for  lack  of  funds,  the  court  appointing  such 
receiver  had  jurisdiction  to  authorize  him  to  is- 
sue receiver's  certificates  to  raise  money  for  that 
purpose,  though  the  claim  for  rent  was  the  only 
property  in  the  hands  of  such  receiver. 

2.  Id  the  absence  of  statute  authorizing  it,  an 
order  appointing  a  receiver  cannot  be  reviewed 
either  on  appeal  or  by  writ  of  error. 

3.  Since  the  only  statute  authorizing  an  ap- 
peal from  an  order  appointing  a  receiver  is 
Hurd's  Rev.  St.  1S09,  p.  220,  c.  22,  §  52,  pro- 
viding that,  whenever  an  interlocutory  order  or 
decree  is  entered  appointing  a  receiver,  an  ap- 
peal may  be  taken  therefrom  to  the  Appellate 
Court,  but  that  no  appeal  shall  lie  or  writ  of 
error  be  prosecuted  from  the  order  entered  by 
the  Appellate  Court  in  any  such  appeal,  where 
an  order  appointing,  a  receiver  was  affirmed  by 
the  Appellate  Court  as  modified,  whether  such 
order  was  proper  could  not  be  reviewed  by  the 
Supreme  Court  on  a  subsequent  appeal  from  a 
different  interlocutory  order  prior  to  the  ren- 
dition of  final  judgment. 

4.  Objections  that  defendant's  answers  in  a 
suit  in  which  a  receiver  of  a  corporation  was 
appointed  should  have  been  held  sufficient  to 
overcome  the  evidence  for  the  plaintiffs,  and 
that  the  court  was  not  justified  in  finding  fraud 
and  mismanagement  charged  in  the  bill,  and  that 
others  alleged  to  be  indebted  to  the  corporation 


should  have  been  made  defendants,  did  not  de- 
prive the  court  of  jurisdiction  to  appoint  such 
receiver. 

Error  to  Appellate  Court,  Fourth  District 
Bill  by  the  town  of  Vandalia  and  others 
against  the  St  Louis,  Vandalia  &  Terre 
Haute  Railroad  Company.  From  an  order 
of  the  Appellate  Court  (109  111.  App.  499)  re- 
versing a  circuit  court  order  authorizing  a 
receiver  of  the  St  Louis,  Vandalia  &  Terre 
Haute  Railroad  Company  to  Issue  receiver's 
certificates  to  raise  funds  with  which  to  pros- 
ecute an  action  against  the  receiver  of  the 
Terre  Haute  &  Indianapolis  Railroad- Com- 
pany to  recover  rent  due  under  a  lease  of 
the  Vandalia  Railroad  Company's  property, 
the  town  of  Vandalia  and  other  stockholders 
of  the  Vandalia  Company  bring  error.  Re- 
versed. 

Charles  W;  Thomas,  for  plaintiffs  in  error. 
John  O.  Williams  and  T.  J.  Golden,  for  de- 
fendants in  error. 

CARTWRIGHT,  J.  The  plaintiffs  In  error, 
who  are  stockholders  of  the  St  Louis,  Van- 
dalia &  Terre  Haute  Railroad  Company,  filed 
their  bill  In  the  circuit  court  of  Bond  county 
against  the  said  railroad  company  and  its 
directors  and  executive  officers,  the  defend- 
ants in  error,  charging  said  directors  and 
officers  with  mismanagement  of  the  affairs 
of  the  corporation  and  managing  the  same 
In  the  interest  and  for  the  purposes  of  other 
railroad  companies  in  which  they  were  In- 
terested as  officers  or  otherwise,  to  the  prej- 
udice of  the  complainants  and  others  as 
stockholders.  The  bllb  alleged  that  the  said 
directors  and  officers  had  fraudulently  issued 
preferred  stock  entitled  to  dividends  at  7  per 
cent,  before  any  dividend  could  be  declared 
on  other  stock,  for  the  purpose  of  diverting 
the  funds  of  the  corporation  and  absorbing 
its  earnings  so  that  holders  of  common  stock 
should  receive  no  dividend;  that  they  had 
fraudulently  appropriated  funds  of  the  com- 
pany to  pay  for  construction,  betterment,  and 
equipment  furnished  to  It;  that  the  railroad 
and  equipment  had  been  leased  to  the  Terre 
Haute  &  Indianapolis  Railroad  Company,  and 
was  In  the  possession  of  a  receiver  of  that 
company  appointed  by  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana; 
that  the  Pennsylvania  Railroad  Company, 
through  the  agency  of  the  Pennsylvania 
Company,  acquired  a  large  Interest  in  the 
Terre  Haute  &  Indianapolis  Railroad  Com- 
pany, and  had  obtained  entire  control, 
through  its  board  of  directors,  of  the  St 
Louis,  Vandalia  &  Terre  Haute  Railroad 
Company,  the  defendant;  that  no  steps  were 
taken  by  said  officers  and  directors  to  collect 
large  amounts  of  rent  which  were  due  from 
the  lessee,  and  that  said  directors  and  officers 
acted  in  the  interest  of  the  Pennsylvania 
Railroad  Company  and  the  Terre  Haute  & 
Indianapolis  Railroad  Company,  in  which 
they  were  interested,  In  disregard  and  viola- 
tion of  their  duty  as  such  directors  and  offi- 
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cers.  The  bill  charged  them  with  a  purpose 
to  continue  such  fraudulent  conduct  and  dis- 
regard of  their  duty,  and  prayed  for  an  in- 
junction against  further  misappropriation  of 
the  funds  of  the  St.  Louis,  Vandalia  &  Terre 
Haute  Railroad  Company,  and  for  the  ap- 
pointment of  a  receiver  to  take  charge  of 
the  property  of  said  corporation,  except  the 
railroad  property  in  the  custody  of  said  re- 
•ceiver,  and  to  collect  all  moneys  due  or  to 
become  due  said  corporation,  including  mon- 
eys due  for  rentals,  and  to  commence  and 
prosecute  suits  and  collect  moneys  wrong- 
fully paid  out,  and  also  for  general  relief. 
The  defendants^  answered,  denying  the  ma- 
terial averments'  of  the  bill,  and,  replications 
having  been  filed,  a  hearing  was  had,  and 
the  court,  on  September  27,  1901,  appointed 
a  receiver  of  the  property  of  the  St  Louis, 
Vandalia  &  Terre  Haute  Railroad  Company, 
except  its  railroad  and  the  equipment  there- 
of, and  authorized  said  receiver  to.  reduce 
said  property  to  his  possession,  and  to  bring 
suits  generally,  in  his  discretion,  without 
limit  or  restraint  From  that  decree  the  de- 
fendants prosecuted  an  appeal  to  the  Appel- 
late Court  for  the  Fourth  District  The  Ap- 
pellate Court  affirmed  the  decree  so  far  as 
the  appointment  of  a  receiver  was  concerned, 
but  reversed  It  as  to  the  provisions  author- 
izing the  receiver  to  bring  suits  against  whom- 
soever he  might  choose,  in  bis  own  discre- 
tion. 103  III.  App.  363.  The  order  was  mod- 
ified by  the  Appellate  Court  so  that  the  re- 
ceiver was  authorized  to  bring  suit  for  the 
collection  of  rent  due  the  corporation  at  his 
own  discretion,  or  to  forfeit  the  lease  in  case 
of  nonpayment;  but  he  was  not  authorized 
to  commence  or  prosecute  any  other  suits 
without  leave  of  the  court  The  circuit  court 
was  directed  to  enter  the  order  as  so  modi- 
fled,  and,  the  cause  having  been  reinstated 
in  the  circuit  court,  the  order  was  entered. 

After  the  reinstatement  in  the  circuit  court* 
the  receiver  filed  his  application  asking  for 
leave  and  direction  to  bring  certain  specified 
suits  and  proceedings  which  were  alleged  to 
be  necessary  to  protect  the  estate  in  his 
bands  and  to  administer  his  trust  as  a  receiv- 
er. The  court  granted  the  application,  and  on 
September  18,  1002,  entered  an  order  author- 
izing said  receiver  to  demand  from  the  re- 
ceiver of  the  Terre  Haute  &  Indianapolis 
Railroad  Company  the  rent  then  due,  or  from 
time  to  time  to  become  due,  under  the  lease, 
and  to  declare  a  forfeiture  of  the  lease  in 
case  of  nonpayment;  to  bring  suit  against 
the  Terre  Haute  &  Indianapolis  Railroad 
Company,  or  its  receiver,  or  both,  either  by 
Intervention  in  the  United  States  court  or 
otherwise;  and  to  commence  and  prosecute 
a  suit  or  suits  against  the  Pennsylvania  Rail- 
road Company  and  the  Pennsylvania  Compa- 
ny for  moneys  received  by  them  belonging 
to  the  corporation  of  which  he  was  receiver. 
Afterward  the  receiver  filed  his  petition,  stat- 
ing that  he  had  demanded  from  the  receiver 
of  the  Terre  Haute  &  Indianapolis  Railroad 


Company,  the  lessee,  the  rent  due  under  the 
lease;  that  there  was  in  the  hands  of  said 
receiver  over  $000,000  of  such  rents  due  to 
the  Vandalia  Company;  that  the  United 
States  court  had  entered  an  order  directing 
the  receiver,  in  his  discretion,  to  pay  the  rent 
due  and  to  become  due  under  the  lease  to 
the  Vandalia  Company,  with  certain  deduc- 
tions; that  there  was  on  deposit  with  the 
Pennsylvania  Company  the  sum  of  $279,000 
belonging  to  the.  Vandalia  Company;  and 
that  said  receiver  of  the  lessee  and  other 
railroad  companies  refused  to  pay  him  any- 
thing, and  that  he  was  without  means  to 
employ  counsel  to  carry  out  the  order  and 
decree  of  the  court  He  therefore  asked  for 
authority  to  issue  receiver's  certificates  to 
such  an  amount  as  might  be  necessary  for 
such  purpose.  On  November  17,  1902,  the 
court  granted  the  petition,  and  entered  an  or- 
der authorizing  the  receiver  to  borrow  $20,- 
000,  and  to  issue  certificates  bearing  interest 
which  should  be  a  lien  upon  the  rents,  issues, 
and  profits  of  the  corporation,  subject  to  its 
bonded  debt  and  payable  out  of  the  first 
moneys  coming  Into  his  hands,  and  to  use 
the  proceeds  for  the  employment  of  counsel 
and  for  the  necessary  purposes  of  prosecut- 
ing the  suits.  From  that  order  the  defend- 
ants again  appealed  to  the  Appellate  Court 
for  the  First  District  which  reversed  the  or- 
der (109  111.  App.  498),  and  the  writ  of  error 
In  this  case  was  sued  out  to  review  said  judg- 
ment of  reversal.  . 

The  reason  given  in  the  opinion  of  the  Ap- 
pellate Court  for  reversing  the  order  was  that 
there  was  no  property  in  the  possession  of 
the  receiver,  and  nothing  upon  which  to  base 
the  certificates,  except  the  uncertain  results 
of  the  proposed  litigation,  and  therefore  it 
was  an  improper  exercise  of  the  powers  of 
the  court  to  authorize  the  certificates  to  be 
issued  and  placed  on  the  market  Defend- 
ants in  error  make  no  attempt  to  defend  the 
reasoning  of  the  Appellate  Court  or  to  justify 
the  judgment  for  the  reasons  given,  but  say 
that  the  real  question  involved  is  whether 
the  receiver  was  lawfully  appointed  in  the 
first  instance.  It  Is  very  clear  that  the  rea- 
sons given  afford  no  ground  for  reversing 
the  order  of  the  circuit  court  and  requiring 
that  court  to  abandon  all  attempts  to  enforce 
its  own  decrees.  To  appoint  a  receiver  and 
authorize  him  to  bring  suit  upon  an  appar- 
ently valid  claim,  and  then  deny  him  the 
means  to  do  so,  would  be  without  precedent 
and  without  Justification.  There  was  no  de- 
nial of  the  averments  of  the  petition,  and  it 
is  not  denied  by  counsel  for  defendants  in 
error  that  the  Terre  Haute  &  Indianapolis 
Railroad  Company  or  Its  receiver  owes  the 
Vandalia  Company  a  very  large  amount  of 
money.  The  receiver  refused  to  pay  it  and 
it  was  necessary  to  the  administration  of  the 
receivership  that  the  suit  should  be  brought. 
The  reason  for  borrowing  the  money  was  that 
the  receiver  might  execute  the  decree  of  the 
court  and  obtain  possession  of  the  property 
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committed  to  his  care,  and  the  power  of  the 
court  to  authorize  him  to  borrow  money  upon 
the  faith  of  the  large  sum  due  cannot  be 
doubted.  The  fact  that  the  result  of  the  liti- 
gation la  not  certain  affords  no  reason  for 
refusing  the  authority.  If  the  certificates  are 
negotiated,  they  must  be  sold  to  persons  who 
will  take  the  risk  that  the  rentals  will  be 
recovered.  The  power  to  Issue  receiver's  cer- 
tificates is  to  be  exercised  very  largely  in  the 
discretion  of  the  court,  and,  if  the  discretion 
Is  not  abused,  the  act  of  the  court  will  not 
be  reversed  or  set  aside.  In  this  case  the 
circuit  court  was  governed  by  the  principles 
regulating  the  exercise  of  Judicial  discretion, 
and  the  Appellate  Court  erred  in  reversing 
the  order. 

The  defendants  in  error  make  no  claim 
that  the  order  of  the  circuit  court  appealed 
from  was  not  proper  if  there  was  a  lawful 
receivership,  but  they  insist  that  the  circuit 
court  erred  In  appointing  the  receiver,  and 
the  Appellate  Court  erred  in  affirming  the 
appointment  on  the  former  appeal,  and  they 
have  assigned  cross-errors  to  the  following 
effect:  That  on  the  appeal  from  the  order 
now  In  question  authorizing  the  receiver  to 
borrow  money  the  Appellate  Court  should 
have  examined  the  entire  record,  and  dis- 
missed the  bill  for  want  of  equity;  that  the 
decree  of  the  circuit  court  appointing  the 
receiver  was  void  for  want  of  power  to  make 
such  appointment,  and  the  Appellate  Court 
should  have  so  held;  and- that  the  Appellate 
Court  should  have  reversed  the  original  de- 
cree and  all  orders  made  in  the  case.  On 
this  writ  of  error  neither  party  has  raised  any 
question  of  the  right  of  defendants  In  error 
to  appeal  from  the  order  of  the  circuit  court 
to  the  Appellate  Court,  or  the  right  of  plain- 
tiffs in  error  to  sue  out  the  writ  of  error  from 
this  court  to  review  the  judgment  of  the 
Appellate  Court,  and  we  regard  the  jurisdic- 
tion In  each  case  as  conceded.  The  history 
of  the  case,  as  given  above,  shows  that  there 
was  an  appeal  from  the  order  appointing  the 
receiver  to  the  Appellate  Court,  and  that  that 
court  approved  of  the  appointment,  and  af- 
firmed the  order,  with  a  modification  as  to  the 
directions  to  the  receiver.  That  appeal  was 
taken  by  virtue  of  a  statute  authorizing  It, 
and  In  the  absence  of  such  a  statute  the  order 
could  n"t  have  been  reviewed,  either  by  ap- 
peal or  writ  of  error.  An  order  appointing  a 
receiver  which  does  not  settle  or  adjudicate 
rights  of  property  is  Interlocutory,  and  no 
writ  of  error  lies  to  review  it  The  mere  ap- 
pointment of  a  receiver  with  authority  to  re- 
duce the  estate  to  his  possession  does  not 
determine  any  right  nor  affect  the  title  of 
either  party.  He  is  the  officer  of  the  court  ap- 
pointed on  behalf  of  all  parties  to  take  the 
possession  and  bold  It  for  the  benefit  of  the 
party  ultimately  entitled.  Coatee  v.  Cunning- 
ham, 80  III.  467.  A  decree  removing  a  re- 
ceiver is  not  a  final  decree,  but  interlocutory 
merely,  and  a  writ  of  error  does  not  lie  to  re- 
view it    Parson  v.  Gorham,  117  I1L  137,  7 


N.  E.  104.  The  right  of  appeal  In  any  case 
Is  a  statutory  right,  and  it  does  not  exist 
except  where  given  by  the  statute  which  cre- 
ates, limits,  and  controls  the  right  No  ap- 
peal lies  from  an  order  appointing  a.  receiver 
unless  the  statute  authorizes  an  appeal.  2 
Cyc.  Oil.  The  right  of  appeal  from  an  order 
appointing  a  receiver  must  therefore  be  found 
in  the  statute,  and  can  only  be  exercised  as 
therein  provided.  The  only  statute  author- 
izing the  appeal  from  the  order  appointing 
the  receiver  is  the  act  to  provide  for  appeals 
from  Interlocutory  orders  granting  injunc- 
tions or  appointing  receivers,  in  force  July  1, 
1887.  Hurd's  Rev.  St  1809,  p.  226,  c.  22',  { 
62.  That  act  provides  that  whenever  an  in- 
terlocutory order  or  decree  Is  entered  In  any 
suit  pending  in  any  court  in  this  state  ap- 
pointing a  receiver  an  appeal  may  be  taken 
from  such  interlocutory  order  or  decree  to 
the  Appellate  Court  of  the  district  wherein 
Is  situated  the  court  granting  such  interlocu- 
tory order  or  decree.  No  further  appeal  Is 
allowed,  but  It  is  prohibited  in  the  following 
language:  "No  appeal  shall  lie  or  writ  of  er- 
ror be  prosecuted  from  the  order  entered  by 
said  Appellate  Court  In  any  such  appeal." 
Of  course,  a  judgment  of  the  Appellate  Court 
affirming  an  Interlocutory  order  does  not 
change  the  character  of  the  order  affirmed, 
which  remains  Interlocutory,  and  may  be  re- 
viewed, as  one  of  the  steps  in  the  case,  in 
this  court,  upon  a  final  disposition  of  the 
case;  but  there  can  be  no  further  appeal  or 
review  until  there  is  a  final  adjudication. 
In  this  case. there  has  been  no  final  order, 
judgment  or  decree  determining  the  rights 
of  the  parties.  The  controversy  has  not  been 
determined.  Questions  of  fact  In  Issue  are 
unsettled.  No  execution  has  been  awarded, 
and  nothing  has  been  done  except  to  appoint 
a  receiver,  and  to  authorize  him  to  recover 
property,  and  for  that  purpose  to  Issue  cer- 
tificates which  will  be  a  lien  upon  the  prop- 
erty when  recovered.  To  permit  a  review  of 
the  interlocutory  order  appointing  the  re- 
ceiver, and  the  Judgment  of  the  Appellate 
Court  affirming  it,  whenever  any  step  is 
taken  in  the  administration  of  the  receiver- 
ship, would  be  to  nullify  the  provision  of  the 
statute  limiting  the  appeal  to  the  Appellate 
Court 

It  Is  contended,  however,  that  the  circuit 
court  was  lacking  in  jurisdiction  to  appoint 
a  receiver,  and  that  the  order  of  appointment 
Is  for  that  reason  absolutely  void,  and  may  be 
attacked  at  any  time.  Wherever  the  court 
has  jurisdiction  of  the  subject-matter  and  of 
the  necessary  parties,  lbs  appointment  of  a 
receiver  cannot  be  questioned  In  a  collateral 
proceeding,  whether  erroneous  or  not  Rich- 
ards v.  People,  81  111.  551.  However  errone- 
ous such  an  order  may  be,  it  is  binding  not 
only  on  the  parties,  but  everywhere,  until  re- 
versed by  superior  authority.  If  the  court  has 
no  Jurisdiction  to  appoint  a  receiver,  as  In'  a 
case  where  there  Is  no  law  authorizing  the 
appointment,  the  order  of  appointment  Is  ab- 
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solutely  void,  and  It  may  be  attacked  col- 
laterally. People  v.  Weigley,  156  111.  401,  40 
N.  E.  900.  Tbla  is  not  a  collateral  attack  in 
which  the  appointment  or  the  receiver's  title 
la  involved,  and  the  order  of  appointment  Is 
not  void.  The  court  had  Jurisdiction  of  the 
subject-matter  and  of  the  parties  necessary 
to  give  the  jurisdiction. 

Defendants  in  error  say  that  their  answers 
ought  to  have  been  held  sufficient  to  over- 
come tbe .  evidence,  and  the  court  was  not 
justified  in  finding  the  fraud  and  mismanage- 
ment charged  in  the  bill,  and  that  other  par- 
ties alleged  to  be  indebted  to  the  corporation 
ought  to  have  been  made  defendants.  Wheth- 
er such  claims  are  well  founded  or  not,  they 
do  not  affect  In  any  way  the  jurisdiction  of 
the  court  to  appoint  a  receiver  for  the  cor- 
poration, which  was  in  court  with  its  officers 
and  directors  against  whom  the  charges  were 
made.  Tbe  defendants  in  error  were  parties 
to  tbe  suit,  and  bound  by  tbe  order  until  it 
should  be  set  aside  by  competent  authority. 
Tbe  only  appeal  allowed  by  law  was  to  the 
Appellate  Court,  and  its  decision  was  con- 
clusive until  there  should  be  a  final  adjudi- 
cation in  the  case. 

The  judgment  of  the  Appellate  Court  is  re- 
versed, and  tbe  decree  of  the  circuit  court  Is 
affirmed.   Judgment  reversed. 

(208  III.   677) 

ORTMEIER  v.  IVORY. 
(Supreme  Court  of  Illinois.     April  20,  1904.) 

AOENCY— COLLECTION     OF    NOTE— EVIDENCE    OF 
AGENCY— IMPLIED    AUTHORITY. 

1.  Proof  of  authority  to  make  a  loan  of  mon- 
ey does  not  amount  to  evidence  of  authority  to 
collect  either  the  principal  or  interest. 

2.  Complainant  requested  a  broker  to  find 
some  one  to  whom  complainant  could  loan  a  sum 
of  money.  The  broker  made  a  loan  of  such  an 
amount  to  defendant,  advancing  his  own  money 
and  taking  a  note  and  mortgage,  which  he  turn- 
ed over  to  complainant,  and  complainant  paid 
over  the  amount  to  the  broker.  Defendant  paid 
the  broker  for  obtaining  the  loan.  Subsequently 
defendant  made  payments  of  interest  to  the  bro- 
ker,'who  remitted  to  complainant,  and  on  some 
occasions  complainant  requested  the  broker  to 
notify  defendant  when  the  interest  was  due. 
Held,  that  the  evidence  did  not  snow  that  the 
broker  was  the  agent  of  complainant  in  receiv- 
ing payments. 

8.  While  an  exception  to  a  ruling  of  the  court 
is  not  necessary  in  chancery  cases,  it  is  .neces- 
sary, on  appeal,  to  show  by  tbe  record  that  any 
question  presented  for  review  was  involved  be- 
Jow  and  an  adverse  ruling  made. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Suit  by  Patrick  Ivory  against  Henry  Ort- 
zneier  and  others.  From  a  decree  in  favor  of 
complainant,  defendant  Henry  Ortmeler  ap- 
pealed to  the  Appellate  Court,  where  the 
judgment  was  affirmed  (100  111.  App.  361), 
and  from  such  judgment  he  appeals.  Affirm- 
ed. 

On  September  26,  1001,  Patrick  Ivory,  the 
appellee,  filed  a  bill  In  the  circuit  court  of 

If  1.  See  Principal  and  Agent,  vol.  40,  Cent  Dig. 
g    800. 


Jo  Daviess  county  to  foreclose  a  mortgage 
upon  certain  lands  in  that  county.  Henrj 
Ortmeler,  Lotta  Ortmeler,  Martin  M.  Mitch- 
ell, Luther  Geddings,  August  Gerke,  and  Her- 
man Janssen  were  made  parties  defendant 
Tbe  complainant  afterwards  dismissed  bis 
bill  as  to  the  defendants  Martin  Mitchell  and 
Luther  Geddings.  The  remaining  defendants 
answered  the  bill,  alleging  that  the  mort- 
gage indebtedness  had  been  fully  paid,  to 
which  answer  the  complainant  filed  a  repli- 
cation. August  Gerke  filed  a  cross-bill  pray- 
ing that  Patrick  Ivory  be  decreed  to  deliver 
up  the  mortgage  and  release  tbe  same  on 
the  records  In  the  recorder's  office.  Com- 
plainant answered  the  cross-bill,  and  Gerke 
replied  to  the  answer.  Later  Gerke  died, 
and  his  executor  was  substituted.  The  evi- 
dence was  heard  by  the  chancellor  in  open 
court,  and  a  decree  was  rendered  in  favor 
of  the  appellee,  ordering  a  sale  of  the  prem- 
ises described  in  the  bill,  unless  the  mort- 
gage indebtedness,  interest  and  costs  should 
be  paid  within  30  days.  Henry  Ortmeler 
prosecuted  an  appeal  from  this  decree  to  the 
Appellate  Court  for  the  Second  District 
where  the  decree  was  affirmed,  and  he  now 
appeals  to  this  court 

The  facts  In  the  case  are  substantially  as 
follows:  Appellant  applied  to  Louis  Kowley, 
a  real  estate  agent  for  a  loan  of  $1,200.  Ap- 
pellee had  previously  told  Bowley  that  he 
had  $1,200  to  loan,  and  had  requested  Kowley 
to  find  a  borrower  for  that  amount.  Rowley 
loaned  tbe  money  to  appellant  taking  as  se- ' 
curlty  therefor  a  note  dated  May  4,  1804, 
due  three  years  after  date,  with  interest  at 
6  per  cent,  payable  to  Patrick  Ivory  at  tbe 
Galena  National  Bank,  and  secured  by  a  real 
estate  mortgage.  A  short  time  afterwards 
>  Rowley  turned  the  note  and  mortgage  over 
to  appellee,  receiving  therefor  from  appellee 
$1,200,  the  principal  of  the  note.  Ortmeler 
paid  Rowley  $12  for  obtaining  this  loan  for 
him,  but  Rowley  made  no  charge  against 
Ivory  for  anything  done  in  connection  with 
the  transaction.  At  the  time  Ortmeler  de- 
livered the  note  and  mortgage  to  Rowley,  tbe 
latter  gave  to  Ortmeler  his  business  card, 
and  told  him  to  send  tbe  Interest  and  prin- 
cipal to  him.  For  four  years  thereafter  Ort- 
meler sent  tbe  interest  to  Rowley  annually, 
and,  when  received,  Rowley  notified  appel- 
lee of  the  fact  and  appellee  sent  one  of  his 
sons  to  Rowley  with  tbe  note.  Rowley  paid 
the  money  to  the  son,  took  a  receipt  there- 
for, and  credited  the  amount  on  the  back 
of  the  note,  and  the  money  and  note  were 
then  taken  by  this  son  to  appellee,  and  Row- 
ley sent  Ortmeler  the  receipt.  On  April  29, 
1899,  Ortmeler  sent  Rowley  tbe  interest  due 
the  following  May,  and  also  $700  of  the  prin- 
cipal, and  tbe  latter  wrote  him,  stating  that 
be  might  retain  tbe  balance  of  tbe  money 
another  year,  and  inclosing  a  receipt  for  the 
remittance,  signed  "Patrick  Ivory,  per  R." 
Rowley  only  paid  the  Interest  to  Ivory,  and 
said  nothing  about  receiving  any  part  of  the 
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principal.  On  February  20,  1900,  Ortmeier 
went  to  Rowley's  office  and  paid  the  balance 
of  the  principal,  $500,  together  with  interest 
in  full.  Ortmeier  Informed  Rowley  that  he 
was  about  to  sell  his  farm  and  move  away. 
Rowley  did  not  have  the  note  and  mortgage, 
those  papers  being  in  the  possession  of  Ivory, 
but  promised  to  get  them,  and  suggested  to 
Ortmeier  that  he  had  better  leave  them  with 
Rowley  until  after  Ortmeier  had  moved,  to 
which  he  agreed.  Rowley  gave  Ortmeier  his 
personal  receipt  for  this  payment,  specifying 
in  the  receipt  for  the  $500  that  it  was  In  full 
of  Ivory's  note.  Rowley  prepared  a  deed 
from  Ortmeier  to  Gerke,  the  purchaser  of  the 
land,  and  also  prepared  an  abstract  showing 
the  Ivory  mortgage  satisfied.  Ortmeier  paid 
for  drawing  the  deed,  and  Gerke  paid  for  the 
abstract.  On  May  6,  1900,  Rowley  paid  to 
Ivory  |72  as  the  annual  interest  on  the  note, 
saying  nothing  to  him  about  the  principal, 
or  any  part  thereof,  being  paid,  and  had  it 
credited  on  the  note.  Between  May  4,  1900, 
and  May  4,  1901,  Rowley  died,  without  hav- 
ing paid  to  appellee  the  principal  of  the  note, 
and  without  Informing  him  that  he  bad  re- 
ceived it  In  May,  1901,  Ivory  wrote  to  Ort- 
meier informing  him  that  the  Interest  was 
due,  and  referring  to  the  death  of  Rowley. 
Ortmeier  did  not  reply  to  this  letter,  and  on 
June  12,  1900,  appellee  again  wrote  to  appel- 
lant demanding  the  Interest  Appellant  an- 
swered this  letter,  replying  that  he  did  not 
owe  Ivory  anything.  On  March  2,  1900, 
'  Gerke,  having  secured  the  deed  above  refer- 
red to  from  Ortmeier,  mortgaged  the  land  to 
Herman  Janssen  to  secure  a  note  for  $3,400. 
Rowley  had  negotiated  five  other  loans  for 
Ivory  besides  this  one,  and  had  collected  and 
paid  to  Ivory  the  Interest  in  practically  the 
same  manner  as  he  did  in  the  Ortmeier  loan. 
There  Is,  however,  no  evidence,  other  than 
the  fact  of  receiving  and  paying  money  to 
Ivory,  to  show  that  he  was  acting  as  Ivory's 
agent  in  collecting  those  loans.  One  of  the 
loans  was  made  to  King,  who  was  a  witness 
on  the  trial  of  this  cause  for  appellant,  and 
he  testified  that  in  obtaining  his  loan  Rowley 
was  acting  as  his  agent,  and  that  he  paid  him 
for  his  services. 

The  only  reasons  urged  by  appellant  for 
reversing  the  judgment  of  the  Appellate 
Court  are  that  the  evidence  shows  that  Row- 
ley was  the  agent  of  Ivory,  and  had  author- 
ity to  receive  and  collect  the  principal  of  the 
note;  that  the  mortgage  was  satisfied  by  the 
payment  of  the  $1,200  and  interest  to  Rowley, 
and  that  the  court  erred  in  not  dismissing 
the  bill  as  to  the  wife  of  appellant  and 
Gerke's  executor,  and  In  not  adjudging  costs 
occasioned  in  making  them  parties  against 
appellee. 

M.  H.  Cleary,  for  appellant  Sheean  & 
Sheean,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  The 
evidence  is  not  sufficient  to  show  that  Louis 


A.  Rowley  was  the  agent  of  Patrick  Ivory 
to  collect.  It  appears  that  Ivory  told  him 
he  had  $1,200  to  loan,  and  requested  him  to 
find  a  place  for  It  Shortly  afterward  Ort- 
meier applied  to  Rowley  for  a  loan,  and  Row- 
ley took  his  note  for  $1,200,  payable  to  Ivory, 
secured  by  a  real  estate  mortgage.  When 
Ortmeier  delivered  his  note  and  mortgage  to 
Rowley,  the  latter  paid  over  the  money,  and 
Ivory  did  not  part  with  his  funds  until  Row- 
ley delivered  the  note  and  mortgage  to  him 
at  a  later  time.  It  would  appear,  therefore, 
that  Rowley  advanced  his  own  money  to 
Ortmeier  in  the  first  instance.  Rowley  di- 
rected Ortmeier  to  make  remittances  of  in- 
terest and  principal  to  him,  and  Ortmeier 
did  so  by  mail,  and  the  interest  payments 
were  in  turn  paid  by  Rowley  to  Ivory,  but 
the  principal,  when  paid,  he  embezzled.  It 
Is  shown  that,  in  other  instances  where  Row- 
ley had  loaned  the  money  of  Ivory,  the  same 
course  had  been  pursued  in  making  pay- 
ments, except  that  no  other  misappropriation 
appears.  Ivory  swears  that  Rowley  never 
was  his  agent  *or  any  purpose,  and  the  other 
evidence  in  the  case  is  entirely  consistent 
therewith,  bo  far  as  the  existence  of  any 
right  to  collect  Ivory's  money  is  concerned. 
There  is  no  evidence  that  Ivory  ever  placed 
any  money  In  Rowley's  possession  to  be  loan- 
ed, or  that  Rowley  ever  had  possession  of 
any  of  the  evidences  of  Indebtedness  after 
the  money  loaned  thereon  by  Ivory  had  pass- 
ed out  of  the  hands  of  the  latter.  The  fact 
that  Rowley  received  money  from  the  bor- 
rowers and  paid  it  to  Ivory,  and  that  Ivory 
requested  Rowley  to  notify  Ortmeier  when 
the  Interest  was  due,  and  after  the  death  of 
Rowley  wrote  Ortmeier  of  his  decease,  and 
requested  the  debtor,  in  view  thereof,  to  re- 
mit to  him,  Ivory,  consists  as  well  with  the 
theory  that  Rowley  was  the  agent  of  the 
borrower  as  with  appellant's  contention  that 
he  was  the  agent  of  the  lender.  We  think 
the  conclusion  warranted  that  such  payments 
were  made  through  Rowley  by  the  borrow- 
ers at  bis  solicitation,  his  purpose  being  'thus 
to  keep  In  touch  with  both  borrower  and 
lender  for  the  purpose  of  promoting  the  loan 
brokerage  carried  on  by  him,  and  under  such 
circumstances  he  would  be  acting  as  the 
agent  of  the  borrower  In  receiving  the  pay- 
ments. It  does  not  appear  that  either  party 
ever  paid  him  anything  for  his  services  in 
collecting  money  and  turning  the  same  over 
to  the  mortgagee. 

Viewing  this  evidence  from  the  standpoint 
of  appellant,  the  most  that  can  be  said  is 
that  it  tends  to  prove  that  Rowley  was 
Ivory's  agent  to  make  the  loan  in  the  first 
instance,  but  proof  of  authority  to  make  the 
loan  is  not  evidence  of  authority  to  collect 
either  principal  or  interest  Cooley  v.  Wil- 
lard,  34  111.  68,  85  Am.  Dec.  296;  .Thompson 
v.  Elliott,  73  111.  221;  B'ortune  v.  Stockton, 
182  111.  454,  55  N.  E.  367. 

Lotta  Ortmeier,  the  wife  of  appellant,  and 
Dow,  the  executor  of  Gerke,  appellant's  gran- 
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tee,  were  made  defendants.  It  Is  now  as- 
signed as  error  that  the  court  should  have 
dismissed  the  bill  as  to  them,  and  adjudged 
the  costs  occasioned  by  making  them  parties 
against  appellee.  As  suggested  by  counsel, 
an  exception  to  a  ruling  of  the  court  is  both 
unnecessary  and  Improper  In  chancery,  but 
it  is  necessary  to  show  by  the  record  that 
any  question  presented  In  a  court  of  review 
was  involved  in  the  suit  below  and  an  ad- 
verse ruling  made  there.  It  does  not  so  ap- 
pear here. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(209  111.  390) 

REED  r.  FLEMING  et  al. 
(Supreme  Court  of  Illinois.     April  20,  1904.) 

NOTES— EXECUTION  BY  PBE8IDENT  OF  CORPORA- 
TION—INDIVIDUAL  LIABILITY— EFFECT 
OF  SEAL— BURDEN  OF  PROOF. 

1.  Defendant  signed  certain  notes,  his  signa- 
ture being  followed  by  the  words,  Prest.  Mt. 
Carmel  Lgt  &  Water  Co.,"  and  the  imprint  of 
a  seal  showing  the  words,  "The  Mt.  Carmel 
Light  &  Water  Company,  Mt.  Carmel,  Illinois. 
[Seal.]"  The  notes  recited  that  they  were  pay- 
able "as  per  agreement  on  reverse  side,"  and  by 
this  agreement  they  were  to  be  paid  in  first 
mortgage  bonds,  at  par  value,  of  the  corpora- 
tion, as  soon  as  they  could  be  issued  in  the  regu- 
lar and  legal  way,  without  reference  to  the  date 
of  the  note.  Held,  that  the  notes  were  the  ob- 
ligations of  the  corporation,  and  not  of  defend- 
ant individually. 

2.  Where  a  defendant  is  sued  on  notes  bearing 
his  signature,  followed  by  words  indicating  his 
presidency  of  a  corporation,  and  having  the  cor- 
porate seal  attached,  the  burden  is  on  the  plain- 
tiffs to  prove  the  obligations  to  be  individual 
promises  of  the  defendant. 

3.  Where  a  defendant  is  sued  individually  on 
notes  which  on  their  face  appear  to  have  been 
executed  by  him  as  president  of  a  corporation 
and  under  its  seal,  it  is  immaterial  to  his  tak- 
ing advantage  of  the  variance  that  the  authen- 
ticity of  the  seal  is  not  established. 

Error  to  Appellate  Court,  Second  District 
Action  by  Frank  O.  Fleming  and  Ashley 
K.  Cadwallader,  partners  under'  the  firm  name 
of  Fleming,  Cadwallader  &  Co.,  against  Wil- 
liam S.  Reed.  Judgment  of  the  Appellate 
Court.  Second  District  (102  11L  App.  608), 
affirming  on  writ  of  error  a  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Francis  M.  Lowes  (George  N.  B.  Lowes,  of 
counsel),  for  plaintiff  in  error.  Charles  E. 
Woodward  (Lincoln  &  Stead,  of  counsel),  for 
defendants  In  error. 

OARTWRIGHT,  J.  Frank  C.  Fleming 
and  Ashley  R.  Cadwallader,  partners  under 
the  firm  name  of  Fleming,  Cadwallader  & 
Co.,  brought  their  suit  in  the  circuit  court 
of  La  Salle  county  against  William  S.  Reed, 
plaintiff  in  error,  and  filed  their  declaration 
In  the  common  counts  in  assumpsit  There 
was  a  plea  of  the  general  issue  by  the  de- 
fendant and,  a  Jury  having  been  waived,  the 
cause  was  submitted  to  the  court  for  trial. 


Plaintiffs,  to  maintain  the  issue  on  their  part, 
offered  in  evidence  two  written  instruments, 
viz.: 

'•$2,500.00.  Chicago,  May  6th,  1893.  On 
or  before  July  15th,  after  date,  we  promise  to 
pay  to  the  order  of  Fleming,  Cadwallader  & 
Co.,  as  per  agreement  on  reverse  side,  twenty- 
five  hundred  and  No/ioo  Dollars,  at  Central 
State  Bank,  West  Lebanon,  lnda.  Value  re- 
ceived, with  interest  at  6  per  cent  per  an- 
num. William  S.  Reed,  Prest  Mt  Carmel 
Lgt  &  Water  Co."  Seal  as  follows:  "The 
Mt.  Carmel  Light  &  Water  Company,  Mt 
Carmel,  Illinois,  Seal." 

Upon  the  back  appears  the  following:  "May 
6th,  1893.  It  is  agreed  &  understood  between 
the  parties  to  this  contract  that  this  note  is 
to  be  paid  in  1st  Mortg.  Bonds  of  the  par 
value  of  the  Mt  Carmel  Light  &  Water  Co., 
Mt  Carmel,  111.,  as  soon  as  the  bonds  can  be 
issued  in  the  regular  &  legal  way  without 
reference  to  the  date  of  the  note." 

"$2,500.00.  Chicago,  May  6th,  1893.  On 
or  before  July  15,  1893,  after  date prom- 
ise to  pay  to  the  order  of  Fleming,  Cadwal- 
lader &  Co.,  as  per  agreement  on  reverse  side, 
twenty-five  hundred  and  No/ioo  Dollars,  at 
Central  State  Bank,  West  Lebanon,  lnda. 
Value  received,  with  interest  at  6  per  cent, 
per  annum.  William  S.  Reed,  Prest  Mt  Car- 
mel Lgt  &  Water  Co."  Seal  as  follows:  "The 
Mt  Carmel  Light  &  Water  Company,  Mt 
Carmel,  Illinois,  Seal." 

Upon  the  back  appears  the  following:  "May 
6,  1893.  It  is  agreed  and  understood  between 
the  parties  to  this  contract  that  this  note  is 
to  be  paid  In  1st  Mortg.  Bonds  at  par  value 
of  the  Mt  Carmel  Light  &  Water  Co.,  Mt. 
Carmel,  111.,  as  soon  as  the  bonds  can  be  Is- 
sued In  the  regular  way  and  legally  without 
reference  to  the  date  of  the  note." 

To  the  introduction  of  these  instruments 
defendant  objected,  but  the  objection  was 
overruled,  and  he  excepted.  The  defendant 
then  offered  the  articles  of  incorporation  of 
the  Mt  Carmel  Light  &  Water  Company, 
and  a  certificate  of  increase  of  capital  stock 
of  said  corporation-  under  seal,  showing  that 
defendant  acted  as  president  thereof.  The 
defendant  submitted  to  the  court  propositions 
of  law  that  the  notes  introduced  in  evidence 
were,  as  matter  of  law,  the  notes  of  the  Mt. 
Carmel  Light  &  Water  Company,  and  not  the 
individual  notes  of  the  defendant  and  that 
when  the  seal  of  the  corporation  is  attached 
to  a  note,  and  the  name  of  the  president  of 
the  corporation  is  signed  to  the  note,  with 
his  official  designation  and  the  name  of  the 
corporation,  the  note  is  prima  facie  the  note 
of  the  corporation.  These  propositions  were 
refused,  and  the  court  found  the  Issues  for 
the  plaintiffs,  and  entered  Judgment  against 
the  defendant  for  $7,312  and  costs.  The  de- 
fendant excepted  to  the  refusal  of  said  prop- 
ositions, the  ruling  of  the  court,  and  the  Judg- 
ment, and  removed  the  record  by  writ  of  er- 
ror to  the  Appellate  Court  for  the  Second  Dis- 
trict   The  Appellate  Court  affirmed  the  Judg- 
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ment  and  the  writ  of  error  In  this  case  la 
prosecuted  to  review  the  judgment  of  the  Ap- 
pellate Court. 

There  was  no  extrinsic  evidence  as  to  the 
consideration  for  the  notes,  or  by  whom  it  was 
received,  or  of  any  facts  or  circumstances 
connected  with  their  execution,  and  the  ob- 
jection to  them,  when  offered  In  evidence, 
raised  the  question  whether  they  appeared 
upon  their  face  to  be  obligations  of  the  de- 
fendant or  of  the  Mt  Carmel  Light  &  Water 
Company.  That  question  was  to  be  deter- 
mined  by  looking  Into  the  terms  and  pro- 
visions of  the  instruments,  and  the  manner 
of  their  execution,  for  the  purpose  of  Inter- 
preting them  according  to  the  Intention  of 
the  parties.  When  an  officer  of  a  corporation 
enters  Into  a  contract  which  he  is  authorized 
to  make,  and  which  purports  to  be  the  con- 
tract of  the  corporation,  he  assumes  no  lia- 
bility. In  such  a  case  the  contract  Is  the 
contract  of  the  corporation,  and  not  of  the 
otttcer;  but  he  may  pledge  his  own  credit 
when  In  fact  acting  for  the  corporation,  If 
by  the  language  of  the  contract  he  binds  him- 
self to  its  performance.  If,  instead  of  at- 
tempting to  bind  the  corporation,  he  uses 
words  to  charge  himself  he  will  be  person- 
ally liable,  although  he  adds  to  his  name  de- 
scriptive words  Identifying  himself.  In  such 
a  case  his  mere  official  designation  will  not 
exempt  him  from  liability.  So  it  has  often 
been  held  that  mere  words  of  description  of 
the  maker  of  the  note  will  not  relieve  him 
from  liability  unless  it  appears  that  he  acted 
as  agent  for  a  disclosed  principal,  intending 
to  bind  that  principal.  Towers  v.  Briggs.  70 
111.  403,  22  Am.  Rep.  175;  McNeil  v.  Sho- 
ber  &  Carquevllle  Lithographing  Co.,  144  111. 
238,  33  N.  E.  31;  Hately  v.  Pike,  162  111. 
241,  44  N.  B.  441,  53  Am.  St  Rep.  304. 
The  fact  that  the  Intention  of  the  parties 
Is  generally  discoverable  upon  examination 
of  the  instrument  was  stated  in  Scanlan  v. 
Keith,  102  III.  634,  40  Am.  Rep.  624,  as  fol- 
lows (page  042,  102  HI.,  40  Am.  Rep.  624): 
"Most  generally  there  Is  that  on  the  face  of 
the  instrument  itself,  and  especially  where 
the  execution  Is  witnessed  by  the  seal  of  the 
corporation  attached  thereto,  that  Indicates 
unmistakably  it  la  the  obligation  of  the  cor- 
poration. It  is  seldom  any  one  takes  such 
paper  under  the  belief  it  is  the  obligation  of 
the  officers  executing  It  on  behalf  of  the  cojv 
porntlon."  And  again:  "It  is  inconceivable 
a  person  familiar  with  the  business  transact- 
ed by  a  corporation,  taking  a  note  executed 
by  its  officers  under  its  corporate  seal,  should 
believe  he  was  obtaining  the  Individual  note 
of  the  officers  whose  names  are  attached  to 
It  It  needs  no  extrinsic  evidence  to  show 
such  a  note  is  the  obligation  of  the  corpora- 
tion. Such  is  the  common  understanding  from 
what  appears  on  the  face  of  the  instrument 
itself."  In  this  case  the  Instruments  were 
signed  by  the  defendant,  William  S.  Reed, 
president  of  the  corporation,  and  nndcr  its 
corporate  seal.  The  words,  "Prest  Mt  Car- 
mel Lgt  &  Water  Co.,"  might  be  regarded 


as  words  of  mere  personal  description  If  noth- 
ing more  appeared,  but  the  seal  of  the  cor- 
poration could  not  possibly  be  regarded  in  that 
light  The  seal  of  the  corporation  is  in  no  way 
descriptive  of  the  president  or  any  other  offi- 
cer, but  is  used  to  evidence  and  authenticate 
papers  and  obligations  of  the  corporation.  It 
belongs  to  the  corporation  as  such,  and  can- 
not properly  be  attached  to  the  obligations 
of  an  individual.  The  seal  of  a  corporation 
appearing  upon  an  instrument  is  prima  facie 
evidence  of  the  assent  of  the  corporation  and 
of  authority  to  execute  the  instrument 
Springer  v.  Blgford,  160  111.  495,  43  N.  SI 
75L 

But  counsel  say  that  the  authenticity  of 
the  seal  was  not  established,  and  that  it  did 
not  prove  itself,  and  therefore  the  obligation 
was  personal.  In  Phillips  v.  Coffee,  17  Ilk 
154,  63  Am.  Dec.  357,  It  was  held  that  the 
execution  of  an  instrument  by  the  president 
of  a  bank  with  the  seal  affixed  afforded 
prima  facie  evidence  that  it  was  the  seal 
of  the  bank,  and  that  this  rule  does  not  dis- 
pense with  the  evidence  that  a  seal  is  the 
seal  of  a  corporation,  but  adopts  a  rule  of 
prima  facie  evidence  of  the  fact  Whatever 
the  correct  rule  may  be  on  that  subject  the 
question  before  the  court  was  whether  the 
instruments  appeared  upon  their  face  to  be 
the  Individual  obligations  of  the  defendant 
The  burden  was  on  the  plaintiffs  to  allege 
and  prove  an  individual  promise  of  the  de- 
fendant and  it  was  not  for  him  to  show  that 
the  obligation  was  not  his.  He  might  be- 
come personally  liable  for  acting  without  au- 
thority when  he  assumed  to  act  as  though 
he  was  authorized,  but  that  question  was 
not  presented  by  pleading  or  proof.  The  in- 
struments, when  offered  without  any  proof, 
appeared  upon  their  face  to  have  been  ex- 
ecuted by  the  defendant  as  the  president  of 
a  corporation,  under  the  seal  of  that  corpora- 
tion. They  therefore  appeared  upon  their 
face  to  be  the  obligations  of  the  corporation. 
It  was  afterward  shown,  without  contradic- 
tion, that  the  Mt  Carmel  Light  &  Water 
Company  was  a  corporation  and  that  defend- 
ant acted  as  its  president 

There  are  other,  and  perhaps  stronger, 
reasons  for  the  conclusion  that  the  instru- 
ments were  obligations  of  the  corporation. 
In  considering  whether  the  corporation  or 
the  defendant  was  expected  to  perform  the 
agreement  it  is  important  to  consider  which 
would  be  able  to  perform  It  The  promise 
was  to  pay,  according  to  the  agreement  on 
the  reverse  •  side,  the  sum  of  $2,500,  with 
interest  at  6  per  cent  The  agreement  upon 
the  back  was  thereby  incorporated  into  the 
face  of  the  Instrument  and  the  obligation 
was  to  pay  $2,500,  with  6  per  cent  Interest 
in  the  first  mortgage  bonds  of  the  Mt  Car- 
mel Light  &  Water  Company,  at  their  par 
or  face  value,  as  soon  as  the  bonds  could  be 
issued  in  the  regular  way,  and  legally,  with- 
out reference  to  the  date  of  the  notes.  The 
instruments  did  not  cad  for  $2,500  in  value 
of  the  bonds,  but  tor  bonds  amounting  to 
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that  sum  on  their  face,  regardless  of  value. 
There  was  no  provision  as  to  time  of  pay- 
ment of  the  bonds  or  the  rate  of  Interest, 
and  If  they  were  Issued  on  long  time,  with- 
out Interest,  they  might  be  worth  very  much 
less  than  par,  or  with  other  conditions  they 
might  perhaps  be  worth  a  premium.  The 
agreement,  then,  was  to  deliver  mortgage 
bonds,  with  a  certain  face  value,  which  had 
never  been  issued,  and  which  the  corpora- 
tion alone  could  Issue.  They  could  not  have 
been  the  property  of  the  defendant  when  the 
Instruments  were  executed,  nor  did  he  have 
It  In  his  power  to  Issue  or  deliver  them.  It 
was  not  In  the  power  of  the  defendant  to 
fix  the  maturity  of  the  bonds,  the  rate  of 
Interest,  or  anything  else  affecting  their 
value.  That  power  rested  in  the  corporation 
Itself,  which  could  fulfill  the  obligation.  It 
would  hardly  be  supposed  that  an  individual 
would  bind  himself  to  pay  $2,500,  with  6  per 
cent  In  cash,  on  a  failure  to  deliver  bonds 
which  might  be  worth  much  less,  where 
there  was  no  provision  as  to  maturity  of  the 
bonds  or-  rate  of  interest,  and  where  he 
would  have  no  absolute  right  to  control  the 
terms,  issue  the  bonds,  or  obtain  them  in 
the  market.  It  seems,  from  the  terms  of  the 
instruments,  to  have  been  Intended  that  the 
corporation  should  perform  the  promise,  and 
we  think  the  court  erred  in  admitting  the 
Instruments' In  evidence,  and  refusing  the 
propositions  of  law. 

The  Judgments  of  the  Appellate  Court  and 
circuit  court  are  reversed,  and  the  cause  is 
remanded  to  the  circuit  court  Beversed  and 
remanded. 

(208  111.  B18) 

ZELLERS  v.  WHITE. 
(Supreme  Court  of  Illinois.     April  20,   1904.) 

GAMING— RECOVERY  OF  SUMS  LOST— STATUTES— 
AQENCT— PLAYINQ  WITII  CHIPS. 

1.  Hurd's  Rev.  St.  1901,  c.  38,  i  132,  pro- 
vides that  any  person  who  shall  at  any  time  or 
sitting,  by  playing  at  cards,  lose  to  any  person 
bo  playing  any  money  amounting  to  $10,  and 
shall  pay  the  same,  may  sue  and  recover  the 
money  by  action  In  assumpsit.  Held  that,  in 
such  action,  the  declaration  should  refer  in  apt 
language  to  the  act  of  which  section  132  is  a 
part. 

2.  A  variance  between  the  averments  of  the 
declaration  and  the  proof,  which  is  the  ground 
of  a  motion  to  instruct  the  jury  to  find  for  de- 
fendant at  the  close  of  plaintiffs  evidence,  must 
be  particularly  specified  in  the  motion. 

3.  Hurd's  Rev.  St.  1001,  c.  38,  §  132,  provides 
that  any  person  who  shall  at  any  time  or  sit- 
ting, by  playing  at  cards,  lose  to  any  person  so 
playing  any  money  amounting  to  $10,  and  shall 

Say  the  same,  may  sue  and  recover  the  money 
y  action  in  assumpsit  Held,  that  one  who  em- 
ploys others  to  play  a  game  of  cards  in  his  in- 
terest is  responsible  to  the  loser  for  money  lost 
to  his  servants.  , 

4.  Where  those  engaged  in  a  game  of  poker 
purchased  chips  furnished  by  the  proprietor  of 
tbe  place  where  the  game  took  place,  each  chip 
representing  a  sum  of  money  deposited  with  the 
proprietor,  and  which  chip  was  redeemable  when 
presented  to  the  proprietor  by  the  holder  there- 
of, the  fact  that  the  game  was  played  with  chips, 
instead  of  with  money,  did  not  relieve  the  win- 
ner from  liability  under  the  statute. 


5.  All  that  transpires  in  playing  a  game  of 
cards  from  the  time  certain  players  begin  play- 
ing together  on  any  one  occasion  until  they 
cease  playing  together  on  that  occasion,  no  mat- 
ter how  many  hands  are  played,  is  to  be  regard- 
ed as  one  "sitting,"  within  the  statute. 

6.  Where  plaintiff  and  others  engaged  in  a 
game  of  cards  with  defendant  and  at  the  close 
of  the  game  defendant  had  won  all  the  money 
which  had  been  lost  by  plaintiff  directly  to  him. 
and  also  that  which  had  been  lost  by  plaintiff 
to  the  others,  defendant  was  liable  to  plaintiff 
for  his  entire  loss. 

7.  In  an  action  under  the  statute,  the  fact  that 
there  was  a  variance  between  the  proof  fixing 
the  date  when  the  gambling  occurred  and  the 
bill  of  particulars  filed  with  the  declaration  was 
not  material ;  It  not  appearing  that  plaintiff  had 
ever  played  at  the  place  in  question,  except  on 
the  occasion  in  question. 

8.  In  an  action  under  the  statute  to  recover 
money  lost  at  cards  which  bad  been  played  with 
persons  employed  by  defendant  to  nlay  in  his  in- 
terest, the  court  instructed  that  no  winning  of 
the  plaintiff  could  be  set  off  against  his  demand 
for  loss,  unless  obtained  from  the  defendant  at 
the  same  sitting.  Held,  that  the  instruction  was 
not  prejudicially  erroneous  because  the  word 
"defendant"  was  not  followed  by  the  words  "or 
his  agent  or  agents";  there  being  no  question 
of  any  set-off  on  account  of  winnings  in  the  case. 

Error  to  Appellate  Court,  Second  District. 

Action  by  Lawrence  White  against  Jacob 
Zellers.  From  a  judgment  of  the  Appellate 
Court  (106  111.  App.  183),  affirming  a  judg- 
ment in  favor  of  plaintiff,  defendant  brings 
error.    Affirmed. 

This  is  a  suit  In  assumpsit  brought  on 
December  3,  1901,  by  Lawrence  White 
against  Jacob  Zellers  in  the  circuit  court  of 
La  Salle  county.  The  declaration  consist- 
ed of  the  common  counts,  with  a  copy  of 
the  account  sued  on.  Before  pleading  to  the 
declaration  the  defendant  obtained  a  rule 
on  the  plaintiff  to  file  a  specific  bill  of  par- 
ticulars. This  bill  of  particulars,  when  filed, 
showed  the  cause  of  action  to  be  for  "money 
lost  gambling  night  Oct  30-31,  1901,  $100." 
Defendant  In  error  then  filed  the  general  is- 
sue. The  cause  was  tried  before  a  jury,  and 
a  verdict  was  rendered  in  favor  of  the  plain- 
tiff for  $70.  After  overruling  a  motion  for 
a  new  trial  made  by  the  defendant  the 
court  rendered  judgment  upon  the  verdict 
The  Appellate  Court  for  the  Second  District 
has  affirmed  this  judgment,  and  Zellers  now 
brings  the  cause  to  this  court. 

During  the  trial  of  the  cause  leave  was 
granted  to  the  plaintiff,  over  defendant's  ob- 
jection, to  amend  the  bill  of  particulars,  by 
substituting  the  words  and  figures,  "Oct  81 
and  Nov.  1,"  for  "Oct.  30-81."  The  evidence 
as  to  whether  tbe  poker  game  in  question 
took  place  on  the  night  of  October  31st  and 
morning  of  November  1st,  or  on  the  night  of 
October  80th  and  morning  of  October  31st  Is 
conflicting.  On  all  three  of  these  dates,  how- 
ever, plaintiff  in  error  was  conducting  a 
saloon  and  bowling  alley  on  the  first  floor 
of  a  building  in  the  city  of  Ottawa  and  gam- 
ing rooms  on  the  second  floor  of  that  build- 
ing.   He  at  that  time  had  working  for  him 
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In  the  gaming  rooms  two  men,  named,  re- 
spectively, Kaiser  and  Downey.  Downey 
was  manager  of  the  gaming  rooms,  and 
Kaiser  was  employed  to  operate  a  roulette 
wheel  therein.  On  the  night  on  which  this 
game  commenced,  Zellers  met  White  in  the 
bowling  alley,  informed  him  that  there 
would  be  a  game  of  draw  .poker  that  night, 
and  asked  him  if  he  was  going  to  stay 
around,  to  which  White  replied  that  he  was. 
The  game  started  about  10  o'clock  at  night, 
with  White,  Downey,  Kaiser,  and  four  oth- 
ers in  the  game,  and  ended  about  5:15  o'clock 
the  next  morning,  with  White,  Kaiser,  Dow- 
ney, and  one  of  the  other  four  men  in  the 
game.  These  men  did  not  play  with  money, 
but  with  chips  furnished  by  Zellers'  em- 
ployes; each  chip  representing  a  certain  sum 
of  money  deposited  with  the  employe,  and 
the  honse  would  redeem  the  chip  when  pre- 
sented by  the  holder  thereof.  White  paid  for 
the  chips  furnished  him,  but  the  evidence 
tends  to  show  that  Kaiser  and  Downey  did 
not  pay  for  those  furnished  them,  that  they 
were  playing  for  Zellers,  and  that  any  money 
or  chips  won  by  them  belonged  to  Zellers. 
At  the  conclusion  of  the  game  White  had 
paid  $80  for  chips,  and  had  lost  all  of  his 
chips  in  the  game.  Zellers  and  Downey  had 
won  a  larger  amount.  They  did  not  pre- 
sent these  chips  for  redemption,  but  Zellers 
came  to  the  room,  -took  all  the  money  from 
the  till  which  had  been  paid  in  for  chips, 
Including  the  $80  paid  by  White,  and  took 
it  away  with  him.  A  few  days  afterwards 
White  demanded  of  Zellers  the  money  lost 
by  him  In  this  game.  Zellers  refused  to  give 
It  to  him,  and  White  thereupon  commenced 
this  suit. 

Immediately  after  plaintiff  had  rested  bis 
case,  the  defendant  moved  the  court  to  In- 
«truct  the  jury  to  find  for  the  defendant 
The  motion  was  renewed,  and  an  instruction 
advising  the  jury  to  find  for  the  defendant 
offered,  at  the  close  of  all  the  evidence.  The 
court  overruled  the  motion  and  refused  the 
Instruction,  which  Is  assigned  as  error.  Oth- 
er grounds  urged  for  reversing  the  judgment 
are  that  the  court  permitted  the  bill  of  par- 
ticulars to  be  amended  during  the  trial,  that 
it  refused  to  admit  evidence  offered  by  plain- 
tiff In  error  to  show  that  White  swore  be- 
fore the  grand  jury  that  the  game  took  place 
on  October  26th  and  27th,  and  that  it  per- 
mitted White  to  testify  that  Downey  and 
Kaiser  got  {he  losings.  The  giving  of  In- 
structions numbered  2,  3,  4,  5,  and  6  for  de- 
fendant in  error,  refusing  instructions  num- 
bered 12,  13,  14,  15,  16,  17,  18,  19,  and  20 
offered  by  plaintiff  in  error,  and  modifying 
Instructions  numbered  8,  10,  and  11,  also 
offered  by  plaintiff  in  error,  are  pointed  out 
as  errors  committed  by  the  trial  court  ne- 
cessitating a  reversal  of  the  cause. 

Henry  M.  Kelly,  for  plaintiff  in  error. 
George  H.  Haight  (M.  T.  Moloney,  of  coun- 
sel), for  defendant  in  error. 


SCOTT,  J.  (after  stating  the  facts).  Sec- 
tion 132  of 'chapter  38  of  Hurd's  Revised 
Statutes  of  1901  reads  as  follows:  "Any 
person  who  shall,  at  any  time  or  sitting,  by 
playing  at  cards,  dice  or  any  other  game  or 
games,  or  by  betting  on  the  side  or  hands  of 
such  as  do  game,  or  by  any  wager  or  bet 
upon  any  race,  flght,  pastime,  sport,  lot, 
chance,  casualty,  election  or  unknown  or  con- 
tingent event  whatever,  lose  to  any  person, 
so  playing  or  betting,  any  sum  of  money,  or 
other  valuable  thing,  amounting  In  the  whole 
to  the  sum  of  $10,  and  shall  pay  or  deliver 
the  same  or  any  part  thereof,  the  person  so 
losing  and  paying  or  delivering  the  same 
shall  be  at  liberty  to  sue  for  and  recover 
the  money,  goods  or  other  valuable  thing, 
so  lost  and  paid  or  delivered,  or  any  part 
thereof,  or  the  full  value  of  the  same,  by 
action  of  debt,  replevin,  assumpsit  or  trover, 
or  proceeding  in  chancery,  from  the  winner 
thereof,  with  costs,  in  any  court  of  competent 
jurisdiction.  In  any  such  action  at  law  it 
shall  be  sufficient  for  the  plaintiff  to  declare 
generally  as  in  actions  of  debt  or  assumpsit 
for  money  had  and  received  by  the  defendant 
to  the  plaintiffs  use,  or  as  In  actions  of  re- 
plevin or  trover  upon  a  supposed  finding  and 
the  detaining  or  converting  the  property  of 
the  plaintiff  to  the  use  of  the  defendant, 
whereby  an  action  hath  accrued  to  the  plain- 
tiff according  to  the  form  of  this  act,  without 
setting  forth  the  special  matter." 

This  suit  is  to  recover  money  lost  at  draw 
poker.  The  declaration  is  an  ordinary  dec- 
laration in  assumpsit,  and  does  not  refer  in 
apt  language,  as  it  should  do,  to  the  act  of 
which  said  section  Is  a  part,  for  the  purpose 
of  showing  that  it  counts  thereon.  At  the 
close  of  the  evidence  for  White,  the  plain- 
tiff, Zellers,  the  defendant,  moved  the  court 
to  Instruct  the  jury  to  find  a  verdict  for  the 
defendant,  and  it  is  now  stated  that  one  of 
the  grounds  was  a  variance  between  the 
pleadings  and  the  proof  resulting  from  this 
omission  in  the  declaration  The  motion  was 
not  in  writing.  At  the  time  of  making  it 
counsel  tendered  an  instruction  in  the  fol- 
lowing words:  "The  court  Instructs  the  ju- 
ry that  the  plaintiff  has  failed  to  show  by 
any  evidence  that  he  played  cards  with  de- 
fendant on  the  31st  day  of  October  or  1st 
day  of  November,  1901,  or  that  he  lost  mon- 
ey tb  defendant  on  those  days  In  the  play- 
ing of  cards,  and  you  will  therefore  return 
the  following  verdict:  'We,  the  jury,  find  for 
defendant;  no  cause  of  action.' "  An  the  mo- 
tion Itself  did  not  specify  any  ground  upon 
which  it  was  based,  and  as  the  instruction 
offered  in  connection  therewith  does  show 
the  ground  upon  which  the  defendant  sought 
to  have  the  jury  instructed  In  his  favor,  the 
defendant  cannot  now  be  heard  to  urge  that 
the  motion  was  based  upon  the  failure  of 
allegata  et  probata  to  agree.  A  variance 
between  the  averments  of  the  declaration  and 
the  proof,  which  Is  the  ground  of  a  motion 
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to  Instruct  the  Jury  to  find  for  defendant  at 
the  close  of  the  plaintiff's  evidence,  must  be 
particularly  specified  In  the  motion.  Probst 
Construction  Co.  v.  Foley,  1C6  111.  31,  46  N. 
E.  760;  Illinois  Central  Railroad  Co.  v.  Beh- 
rens,  208  111.  20,  69  N.  E.  796.  We  will,  there- 
fore, not  consider  the  error  assigned  in  this 
regard.  Had  this  matter  been  properly  call- 
ed to  the  attention  of  the  court,  the  declara- 
tion could,  and  no  doubt  would,  have  been 
amended,  and  the  objection  obviated. 

Again,  at  the  close  of  all  the  evidence,  the 
defendant  moved  the  court  to  instruct  the 
jury  for  the  defendant,  and  it  is  now  urged 
that  there  is  in  the  record  no  evidence  which 
tends  to  support  the  verdict  It  appears 
from  the  evidence  of  plaintiff,  which,  for 
the  purposes  of  this  motion,  must  be  taken 
as  true,  that  he  began  playing  draw  poker 
at  about  10  p.  m.,  and  continued  until  about 
5  a.  m.  the  next  morning;  that  among  those 
playing  were  Frank  Downey  and  Chester 
Kaiser,  who  were  in  Zellers'  employ  and 
playing  for  him;  that  plaintiff  lost  during 
the  time  980,  and  that  Downey  and  Kaiser 
won  a  little  over  $100,  which  was  made  up 
of  the  $80  lost  by  plaintiff  and  small  amounts 
lost  by  others.  The  money  lost  by  plaintiff 
was  not  all  lost  on  any  one  hand,  nor,  in  the 
first  instance,  was  it  all  won  by  either  Dow- 
ney or  Kaiser.  Some  portions  of  his  losses 
passed  to  other  persons  in  the  game  tempo- 
rarily, and  finally  from  them  to  the  agents 
of  Zellers,  so  that  in  the  end  they  were  the 
only  winners,  and  had  won  an  amount  in  ex- 
cess of  the  losses  of  the  plaintiff.  The  game 
was  not  played  by  betting  money  directly. 
Chips  were  purchased  from  Zellers,  or  "the 
house,"  as  the  witnesses  expressed  it,  and 
at  the  end  of  the  game  or  sitting,  if  the  pur- 
chaser by  any  chance  had  any  of  the  chips 
left,  or  if  they  had  been  won  by  persons 
other  than  Zellers'  agents,  the  house  redeem- 
ed them,  paying  for  each  the  price  for  which 
it  had  been  sold. 

It  Is  first  urged  that  as  Zellers,  in  person, 
did  not  play  In  the  game,  there  can  be  no 
recovery  from  him.  We  think  this  too  nar- 
row a  construction  of  the  statute.  It  appears 
from  the  evidence  that  in  his  gambling  room 
roulette  was  also  played.  If  the  position  of 
counsel  be  correct,  and  Zellers  employed  an 
Insolvent  individual  to  operate  the  wheel  for 
him,  as  a  result  of  which  the  wheel  or  the 
operator  won  the  money  of  the  player  for 
Zellers  as  the  proprietor,  the  player  would 
be  unable  to  recover  from  the  winner.  The 
proposition  carries  with  it  its  own  answer. 
What  Zellers  did  by  another  in  this  instance 
be  did  by  himself,  and  he  is  responsible  for 
the  money  won  for  him  by  such  other.  Plain- 
tiff could  sue!  the  agent  or  the  principal,  at 
bis  election.  Plaintiff  in  error  relies  upon 
the  case  of  Kruse  v.  Kennett,  181  111.  199, 
54  N.  E.  966,  as  authority  for  the  statement 
that  the  doctrine  of  agency  has  no  applica- 
tion so  far,  as  the  question  of  the  violation 


of  this  penal  statute  is  concerned.  In  that 
case  the  suit  was  brought  against  brokers  or 
commission  agents  to  recover  money  lost  In 
gambling  in  grain '  options,  and  In  response 
to  the  contention  that  the  plaintiff  should 
have  brought  his  suit  against  the  person  or 
persons  with  whom  the  brokers  had  trans- 
actions to  counterbalance  those  of  plaintiff, 
and  who,  in  fact,  profited  by  the  losses  of  ' 
the  plaintiff,  it  was  held  that  the  broker  was 
a  "winner,"  within  the  meaning  of  the  stat- 
ute, but  there  was  no  holding  that  the  suit 
could  not  be  maintained  against  such  other 
person  or  persons  who  had  profited  by  the 
transaction. 

It  is  then  said  that  because  that  which 
was  actually  staked  on  the  game  was  the 
chips,  and  there  is  no  evidence  in  this  rec- 
ord that  they  had  any  intrinsic  value,  there 
is  no  evidence  of  the  loss  of  "money  or  other 
.valuable  thing,  amounting  in  the  whole  to 
the  sum  of  $10."  The  correct  view  is  that 
the  chips  were  merely  markers  to  indicate 
the  amount  of  the  money  lost  or  won,  the 
money  itself  being  actually  deposited  with 
the  gaming  house  keeper  as  a  stakeholder,  to 
be  paid  by  him  to  the  owner  thereof  as  such 
owner  was  Indicated  by  the  possession  of  the 
chips  which  the  keeper  had  given  in  ex- 
change therefor,  and  that  the  loss  of  the 
chips  was  a  loss  of  the  money  which  they 
represented. 

Attention  Is  then  called  to  the  fact  that 
many  hands  of  draw  poker  were  played— 
one  every  two  minutes,  according  to  the 
statement  of  the  defendant— during  the  hours 
the  plaintiff  was  engaged  in  play,  and  that 
each  hand  is  a  game,  and  that  in  each  hand 
the  plaintiff  would  win  or  lose;  that  when  he 
lost,  and  that  hand  was  played,  the  trans- 
action was  ended;  and  the  person  to  whom 
that  loss  was  paid,  it  is  urged,  is  the  only 
person  from  whom  such  loss  could  be  recov- 
ered, and  that  the  plaintiff  could  not  recover 
money  which  he  had  bo  lost  to  some  person 
other  than  the  defendant's  agents,  because, 
In  the  end,  such  agents  won  the  money  from 
such  other  person,  who  had  In  the  first  in- 
stance won  it  from  the  plaintiff.  Counsel 
urges  that  a  strict  construction  of  the  statute 
leads  to  this  conclusion,  and  authorities  are 
cited  In  support  of  the  doctrine  that  penal 
statutes  should  be  strictly  construed.  This 
Is  the  general  rule,  but  it  is  only  one  of  the 
rules  to  be  applied  in  determining  the  mean- 
ing of  an  enactment  of  that  character.  In 
Hamer  v.  People,  205  111.  570,  68  N.  E.  1061, 
the  following  language  from  Sedgwick  on 
Construction  of  Statutes  was  cited  with  ap- 
proval (page  573,  205  HI.,  and  page  1063,  68 
N.  E.):  "The  rule  that  statutes  of  this  class 
are  to  be  construed  strictly  is  far  from  being 
a  rigid  and  unbending  one,  or,  rather,  It  has 
in  modern  times  been  so  modified  and  ex- 
plained away  as  to  mean  little  more  than 
that  penal  provisions,  like  all  others,  are  to 
be  fairly  construed  according  to  the  legisla- 
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tive  Intent  as  expressed  in  the  enactment." 
And  In  that  case  it  was  also  said  that  the  ob- 
ject of  construing  penal  statutes,  and  all  oth- 
er statutes,  is  to  discover  and  give  effect 
to  the  true  legislative  intent,  and  the  rule 
requiring  strict  construction  of  penal  stat- 
utes is  not  to  be  applied  with  such  unreason- 
able strictness  as  to  defeat  the  true  intent 
,  and  meaning  of  the  enactment. 

The  purpose  of  the  Legislature  in  the  en- 
actment of  this  statute  was  to  lessen,  and, 
if  possible,  to  prevent,  gambling.  The  evils 
resulting  therefrom  are  among  the  most  per- 
nicious that  afflict  modern  society.  The  prac- 
tice destroys  in  its  devotees  all  desire  to  en- 
gage in  legitimate  employment  or  business. 
The  loser  becomes  intent  on  recovering  his 
losses  at  the  gaming  table,  and  is  frequently 
driven  to  embezzlement  and  theft  The  win- 
ner acquires  a  contempt  for  the  small  gains 
of  honest  pursuits.  He  spends  the  profits  of 
unlawful  hours  in  Idleness  and  debauchery, 
among  dissolute  companions.  Thrift  is  de- 
stroyed. Wholesome  pleasures  soon  pall  up- 
on the  taste.  The  ties  of  home  and  domestic 
life  are  disregarded,  and  eventually  annihi- 
lated, by  the  craze  for  gaming,  and  by  the 
feverish  excitement  with  which  it  fires  Its 
followers.  Being  itself  unlawful,  it  creates 
and  encourages  contempt  for  all  law,  and 
weakens  every  legal  restraint  and  every  hon- 
est Impulse.  Financial  ruin  and  moral  deg- 
radation alike  inevitably  overtake  every 
man  who  cannot  resist  its  allurements,  no 
matter  with  what  degree  of  skill  he  engages 
in  the  nefarious  business.  Section  132,  su- 
pra, is  calculated  to  make  its  gains  unavail- 
ing to  the  winner,  and  to  remove,  to  some 
extent,  at  least,  the  incentive  to  play.  If  the 
loser,  after  a  long  night  at  draw  poker,  must 
sue  the  man  who  won  from  him  on  each  hand 
for  the  amount  lost  on  that  hand,  and  can- 
not have  this  remedy  unless  the  sum  so  lost 
on  that  hand  equal  or  exceed  $10,  the  statute, 
for  all  practical  purposes,  would  not  be  ap- 
plicable to  draw  poker.  This  form  of  gamb- 
ling became  so  common  recently  that  it  was 
denominated  the  "national  game"  of  the 
American  people.  Its  peculiar  terms  and 
phrases  have  found  their  way  Into  common 
use  in  our  language,  where  their  aptness  for 
the  purposes  for  which  they  have  been  bor- 
rowed attracts  the  attention  of  many  to  this 
game,  and  no  doubt  leads  them  to  a  closer 
acquaintance  with  it,  when,  but  for  a  fa- 
miliarity with  its  expressions  thus  obtained, 
they  would  not  have  sought  its  beguilements. 
The  interpretation  placed  upon  this  statute 
by  appellant,  so  far  as  this  seductive  game  Is 
concerned,  would  enable  the  winner  to  sub- 
stantially escape  the  salutary  and  chasten- 
ing effect  of  this  law,  and  deprive  him  of  the 
refined  pleasure  which  results  from  making 
restitution  for  wrongdoing.  The  Legislature 
certainly   did   not  intend   that  this   game, 


which  is  a  very  common  vice,. should  escape 
the  ban  of  this  section  of  the  Criminal  Code. 

Keeping  in  view  the  wrong  at  which  the 
statute  Is  aimed,  and  giving  consideration 
to  the  use  of  the  word  "sitting,"  In  this  sec- 
tion, we  think  the  proper  construction  is  that 
all  that  transpires  in  playing  the  game  of 
draw  poker  from  the  time  certain  players 
begin  playing  together  on  any  one  occasion 
■until  they  cease  playing  together  on  that  oc- 
casion, no  matter  how  many  hands  are'  play- 
ed, may  be  regarded  as  one  transaction  or 
"sitting,"  and  that  all  those  who  have  won 
more  than  they  have  lost  during  the  sitting 
are  "winners,"  and  all  those  who  have  lost 
more  than  they  have  won  during  the  sitting 
are  persons  "losing,"  within  the  meaning  of 
the  statute;  that  all  money  or  other  valuable 
thing  staked  upon  the  game  at  any  time  dur- 
ing the  sitting  is  to  be  regarded  as  in  play  so 
long  as  the  sitting  continues;  and  that  the 
liability  of  the  winner  to  the  person  or  per- 
sons losing  is  measured  by  the  net  amount 
of  bis  own  winnings.  Resort  may  be  had  to 
equity,  where  necessary,  for  the  purpose  of 
making  proper  adjustments  between  the  va- 
rious winners  and  the  various  losers. 

It  is  also  claimed  that  there  was  a  variance 
between  the  proof  fixing  the  date  when  the 
gambling  occurred  and  the  bill  of  particulars 
filed  with  the  declaration.  We  do  not  re- 
gard the  statement  of  the  date  in  this  bill  of 
particulars  as  material.  It  does  not  appear 
that  plaintiff  ever  played  In  defendant's  gam- 
ing room,  except  on  this  occasion.  There 
are  cases  where  the  court  below  may,  on  mo- 
tion, properly  require  the  plaintiff  to  par- 
ticularly identify,  by  date  or  otherwise,  in  his 
statement  of  account,  the  transaction  or 
transactions  on  which  he  relies,  and  the 
plaintiff  may  be  required  to  confine  his  proof 
to  transactions  so  identified.  Such  a  case 
was  not  here  presented.  We  think  the  rul- 
ings upon  the  admissibility  of  evidence  cor- 
rect. 

What,  we  have  said  disposes  of  objections 
to  the  action  of  the  court  In  passing  on  in- 
structions, except  as  to  Instruction  No.  4  giv- 
en on  the  part  of  the  plaintiff,  which  contains 
this  language:  "No  winning  of  the  plaintiff 
can  be  set  off  against  his  demand  for  loss  in 
this  suit,  unless  obtained  from  the  defend- 
ant at  the  same  sitting."  The  objection  to 
this  instruction  is  that  the  word  "defend- 
ant" should  have  been  followed  by  the  words 
"or  his  agent  or  agents."  There  is  no  ques- 
tion of  any  set-off  on  account  of  winnings  in 
the  case.  Plaintiff  only  sought  to  recover  the 
net  amount  of  bis  losses.  Defendant  did  not 
offer  evidence  of  any  winnings  that  should 
have  been  deducted  or  set  off.  The  error  in 
the  instruction,'  if  any,  was  harmless. 

The  Judgment  of  the  Appellate  Court  win 
be  affirmed. 

Judgment  affirmed. 
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STEBBINS  v.  PETTY  et  al. 
(Supreme  Court  of  Illinois.    April  20,  1804) 

■Q.UITY— CANCELATION  OF  DEEDS—  BBEACH  OF 
GRANTEE' 8  AGREEMENT  TO  SUPPORT  GRANTOR 
— DEATH  OY  GRANTEE—  FAILURE  TO  PEBFOBU 
BT  MINOB  HEIE8— EFFECT— CONVEYANCE  TO 
VABBIED  WOMAN— MOOT  OF  SURVIVING  HUS- 
BAND. 

1.  The  cancellation  by  courts  of  equity  of 
deeds  executed  in  consideration  of  the  agree- 
ment of  the  grantee  to  support  the  grantor,  on 
the  grantee's  failure  to  perform,  is  based  on  the 
theory  that  the  grantee's  refusal  to  comply  with 
his  contract  raises  a  presumption  that  he  did  not 
intend  to  comply  with  it  in  the  first  instance, 
making  the  contract  fraudulent  in  its  inception. 

2.  Where  a  grantor  conveying  land  reserves  a 
life  estate,  the  surviving  husband  of  the  gran- 
tee, dying  in  the  grantors  lifetime,  has  no  pres- 
ent interest  in  the  land  conveyed. 

3.  An  owner  conveyed  his  land  to  his  adopt- 
ed daughter,  reserving  a  life  estate.  The  consid- 
eration of  the  conveyance  was  the  grantee's 
agreement  to  support  and  care  for  the  grantor 
during  life.  The  grantee  complied  with  the 
agreement  during  her  lifetime.  The  grantee  left 
two  children,  three  and  six  years  of  age,  re- 
spectively. Held,  that  the  failure  of  such  chil- 
dren to  properly  support  the  grantor  after  their 
mother's  death  did  not  warrant  the  cancellation 
of  the  deed ;  their  failure  not  raising  the  pre- 
sumption that  the  agreement  for  support  was 
fraudulent  in  its  inception. 

Appeal  from  Circuit  Court,  Pike  County; 
Harry  Higbee,  Judge. 

Suit  by  Luther  Stebbins  against  Joseph 
Petty  and  others.  From  a  decree  dismissing 
the  bill  on  sustaining  a  demurrer  thereto, 
plaintiff  appeals.    Affirmed. 

On  May  27,  1903,  appellant  commenced 
this  suit  in  equity  In  tbe  circuit  court  of 
Pike  county.  The  bill  alleges  that  Luther 
Stebbins,  tbe  complainant,  on  October  21, 
1868,  became  seised  in  fee  of  certain  real 
estate  situated  in  that  county;  that  be  oc- 
cupied tbe  land  as  a  borne  until  about  July 
10,  1902,  when  he  conveyed  tbe  same  (being 
all  of  bis  property)  to  bis  adopted  daughter, 
Emily  Petty,  reserving  a  life  estate  to  him- 
self therein;  that  Emily  Petty  died  on  Octo- 
ber 31,  1902,  leaving,  ber  surviving,  Joseph 
Petty,  ber  husband,  and  Estill  Miller  Petty 
and  Marion  Luther  Petty,  her  minor  chil- 
dren; and  that  she  left  no  assets  or  personal 
property  whatever.  The  bill  then  alleges 
that  the  deed  of  July  10,  1902,  a  copy  of 
which  is  attached  to  the  bill  and  made  a  part 
thereof,  contains  the  following  condition: 
"Reserving,  however,  a  life  estate  in  said 
land,  and  in  further  consideration  of  this 
deed  tbe  said  grantee,  Emily  Petty,  agrees 
and  binds  herself,  her  heirs  and  assigns,  to 
properly  maintain  the  said  grantor,  In  sick- 
ness and  in  health,  during  his  natural  life, 
•which'  undertaking  of  support  and  mainte- 
nance is  hereby  made  a  lien  on  the  land 
hereby  conveyed,  situated  In  said  Pittsfleld 
township,  county  of  Pike  and  State  of  1111- 
nola"  The  bill  then  alleges  that  Emily  Pet- 
ty accepted  the  conditions  of  said  deed;  that 
since  the  death  of  Emily  Petty  her  husband 
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and  said  children  have  failed  to  support  and 
maintain  the  complainant;  that  they  have 
been  often  requested  to  do  so,  but  have  re- 
fused; that  the  complainant  has  made  re- 
peated requests  of  said  Joseph  Petty  to  pay 
for  the  complainant's  board  and  support— 
and  sets  out  that  said  Joseph  Petty,  in  his 
own  right  and  as  the  natural  guardian  of 
said  minors,  has  refused,  and  still  refuses, 
to  carry  out  the  agreement  of  Emily  Petty 
contained  In  said  deed.  It  is  alleged  that 
the  consideration  of  the  deed  has  utterly 
failed,  and  that  said  children  are  minors;  and 
the  court  is  asked  to  appoint  a  guardian  ad 
litem  for  them.  The  prayer  of  the  bill  Is 
that  the  deed  he  canceled  and  set  aside,  and 
complainant  reinvested  with  the  title  In  fee 
to  the  land,  and  for  general  relief.  Joseph 
Petty  and  the  two  children  above  mentioned 
are  made  defendants.  The  consideration  ex- 
pressed in  the  deed  from  Luther  Stebbins  to 
Emily  Petty  is  "$100  and  love  and  affection, 
in  hand  paid."  The  circuit  court  appointed 
Jefferson  Orr  and  W.  E.  Williams  as  guard- 
ians ad  litem  for  the  infant  defendants.  The 
defendants  demurred  to  the  bill.  The  de- 
murrer was  sustained,  and  a  decree  was  en- 
tered dismissing  the  bill  at  complainant's 
costs.     This  Is  an  appeal  from  that  decree. 

Matthews  &  Anderson,  for  appellant  Jef- 
ferson Orr,  W.  E.  Williams,  and  Williams  & 
Orote,  for  infant  appellees. 

SCOTT,  J.  (after  stating  the  facts).  It  has 
been  frequently  held  in  this  state  that  where 
a  grantor  conveys  land,  and  the  consideration 
is  an  agreement  by  the  grantee  to  support, 
maintain,  and  care  for  tbe  grantor  during 
the  remainder  of  his  or  her  natural  life,  and 
tbe  grantee  neglects  or  refuses  to  comply 
with  the  contract,  the  grantor  may,  in  equity, 
have  a  decree  rescinding  the  contract  and 
setting  aside  the  deed,  and  reinvesting  the 
grantor  with  the  title  to  the  real  estate. 
Frazler  v.  Miller,  16  III.  48;  Oard  v.  Oard, 
69  111.  46;  Jones  v.  Neely,  72  111.  449;  Kusch 
v.  Kusch,  143  111.  353,  32  N.  E.  267;  Cooper 
v.  Gum,  152  111.  471,  39  N.  E.  267;  McClelland 
v.  McClelland,  176  111.  83,  51  N.  E.  559;  Fab- 
rice  v.  Von  Der  Brelle,  190  111.  460,  60  N. 
K.  835.  A  careful  examination  of  these  cases 
leads  to  the  conclusion  that  the  intervention 
of  equity  in  such  cases  has  been  sanctioned 
in  this  state  on  the  theory  that  the  neglect 
or  refusal  of  the  grantee  to  comply  with  his 
contract  raises  a  presumption. that  he  did  not 
Intend  to  comply  with  it  in  the  first  instance, 
and  that  the  contract  was  fraudulent  in  its 
inception,  wherefore  a  court  of  equity  will 
not  .permit  him  to  enjoy  the  conveyance  so 
obtained. 

It  appears  from  this  bill  that  the  grantee 
herein  complied  with  her  contract  during  her 
lifetime.  Nothing  that  she  did,  therefore, 
raises  any  presumption  that  she  was  animat- 
ed by  any  fraudulent  purpose  in  accepting 
this  conveyance.    Joseph  Petty,  her  husband, 
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has  no  present  Interest  In  this  real  estate, 
ns  the  grantor  reserved  to  himself  a  life  es- 
tate therein.  Her  heirs  are  the  appellees 
Estill  Miller  Petty  and  Marlon  Luther  Petty, 
aged,  respectively,  three  and  six  years.  Will 
the  failure  of  these  minor  children  to  prop- 
erly maintain  the  grantor  after  the  death  of 
the  mother  lead  to  the  conclusion  that  the 
contract  was  fraudulent  in  the  beginning? 
We  are  referred  by  appellant  to  the  cases 
of  Patterson  v.  Patterson,  81  Iowa,  626,  47 
N.  W.  708,  Enutson  v.  Bostrak,  99  Wis.  469, 
75  N.  W.  156,  Glocke  v.  Glocke,  113  Wis. 
303,  89  N.  W.  118,  57  L.  R.  A.  458,  Wanner 
v.  Wanner,  115  Wis.  196,  91  N.  W.  671,  and 
Lockwood  v.  Lockwood,  124  Mich.  627,  83  N. 
W.  G13,  as  authorities  for  the  proposition  that 
appellant  has  the  same  remedy  In  equity 
against  these  minors  that  he  would  have  had 
against  their  mother,  had  she  survived  and 
refused  or  neglected  to  perform  her  contract. 
None  of  these  cases  are  cases  where  the 
rights  of  the  grantee  had  passed  to  minors. 
In  Cree  v.  Sherfy,  138  Ind.  354,  37  N.  E.  787, 
however,  the  grantee,  until  his  death,  sup- 
ported the  grantor,  and  thereafter  the  gran- 
tor obtained  relief  of  the  character  here 
sought  against  the  minor  heirs  of  the  gran- 
tee. In  Indiana,  as  well  as  in  the  other 
states,  excepting  Illinois,  where  the  courts 
of  last  resort  have  considered  contracts  of 
this  character,  so  far  as  we  have  been  re- 
ferred to  their  decisions  by  appellant,  the  re- 
lief is  placed  on  the  theory  that  the  agree- 
ment to  maintain  will  be  read  into  the  deed 
as  a  condition  subsequent,  and  that  the  lat- 
ter Instrument  will  be  construed  as  though 
the  granting  portion  thereof  were  followed 
by  words  stating  that  It  Is  made  upon  con- 
dition that  the  grantee  support  and  maintain 
the  grantor  so  long  as  the  latter  lives.  Un- 
der such  a  construction,  it  Is  apparent  that, 
whenever  support  and  maintenance  were  not 
furnished  to  the  grantor,  no  matter  what 
occasioned  the  default,  unless  performance 
was  excused  by  him,  he  could  enforce  the 
condition.  We  have  never  so  construed  these 
deeds.  In  the  case  of  Gallaher  v.  Herbert, 
117  111.  100,  7  N.  E.  511,  where  the  father 
conveyed  a  quarter  section  of  land  to  his 
son  in  consideration  of  natural  love  and  af- 
fection and  $200  per  year,  to  be  paid  to  the 
father  as  long  as  be  lived,  this  court  ex- 
pressly refused  to  hold  that  the  conveyance 
was  upon  a  condition  subsequent,  saying: 
"The  words  'upon  condition'  do  not  occur, 
and  there  are  no  other  words  of  equivalent 
meaning."  No  reason  appears  why  a  differ- 
ent construction  should  be  given  by  us  to  a 
deed  which  requires  support  and  maintenance 
to  be  thereafter  furnished,  instead  of  money 
to  be  thereafter  paid. 

These  minor  children,  having  no  legal 
guardian,  in  the  absence  of  some  legal  pro- 
ceeding resulting  In  a  decree  or  judgment 
providing  for  the  enforcement  of  the  con- 
tract of  their  mother  against  their  property, 
which  remains  unsatisfied,  cannot  be  held, 


In  equity,  either  to  have  refused  or  neglected 
to  comply  with  the  contract  of  their  mother. 
They  are  peculiarly  the  wards  of  a  court  of 
chancery.  We  must  recognize  the  fact  that,, 
without  the  aid  of  a  court  of  competent 
Jurisdiction,  their  property  cannot  be  applied 
to  the  satisfaction  of  this  obligation,  nor  can 
they  themselves  elect  to  refuse  to  perform 
this  contract;  nor,  in  the  absence  of  a  de- 
cree or  Judgment  against  them,  can  It  be- 
said  that  they  have  negligently  failed  to  com- 
ply with  the  terms  of  the  agreement  It  will 
scarcely  be  urged  that  the  failure  of  two 
children  of  tender  years  to  furnish  support 
to  the  grantor,  under  the  circumstances  dis- 
closed by  this  bill,  raises  a  presumption  that 
the  contract  had  its  Inception  in  a  fraudulent 
purpose  on  the  part  of  their  mother. 

The  grantor  Is  entitled  to  support  and 
maintenance  as  in  the  lifetime  of  Emily  Pet- 
ty. A  lien  securing  the  same  Is  reserved  by 
the  deed,  and  be  has  the  undoubted  right  to 
foreclose  that  lien  if  he  so  elects. 

The  decree  of  the  circuit  court  will  be  af- 
firmed.   Decree  affirmed. 


(209  IU.  60) 


HERDER  v.  PEOPLE. 


(Supreme  Court  of  Illinois.     April  20,  1904.) 

CBIUINAL  LAW— REVIEW  OF  EVIDENCE— NKCES- 
SITY  OF  MOTION  FOB  NEW  TRIAL— PENITENT! - 
AST  SENTENCE—  VEHMOT  IKNDINO  DEFEND- 
ANT'S AGE— INDETERMINATE  SENTENCE. 

1.  The  sufficiency  of  the  evidence  to  support 
a  verdict  of  guilty  in  a  'criminal  prosecution  can- 
not be  reviewed  on  error  where  no  motion  for  a 
new  trial  was  made. 

2.  It  is  not  necessary,  to  support  a  sentence 
to  the  penitentiary  for  an  indeterminate  period, 
that  the  verdict  should  find  the  defendant  a  age. 

8.  Where  a  crime  is  punishable  by  imprison- 
ment in  the  penitentiary  for  an  indeterminate 
period,  the  jury  are  not  required  to  fix  the  time 
of  imprisonment  by  their  verdict. 

Error  to  Circuit  Court,  Peoria  County;  T. 
N.  Green,  Judge. 

James  Herder  was  ctmvlcted  of  robbery, 
and  brings  error.    Affirmed. 

J.  W.  Culbertaon,  for  plaintiff  In  error.  W. 
V.  Tefft,  State's  Atty.,  and  Edwin  Hedrlck, 
Asst  State's  Atty.  (Oliver  R.  Barrett,  of 
counsel),  for  the  People. 

HAND,  C.  J.  The  plaintiff  in  error  was  in- 
dicted jointly  with  Ed.  Colvin  and  James 
Shufeldt  for  the  crime  of  robbery  by  the 
grand  jury  of  Peoria  county,  and,  upon  a 
trial— his  co-defendants  not  having  been  ar- 
rested—was found  guilty,  and  sentenced  to 
the  penitentiary  for  an  indeterminate  period. 

It  is  first  assigned  as  error  that  the  verdict 
was  contrary  to  the  evidence.  The  plaintiff 
in  error  made  no  motion  for  a  new  trial. 
The  question  of  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  is  not,  there- 
fore, raised  upon  this  record,  and  is  not  pre- 
sented to  this  court  for  determination.  In 
Call  v.  People,  201  111.  499,  66  N.  E.  243,  94 
Am.  St  Rep.  160,  on  page  500,  201  I1L,  and 
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page  244,  66  N.  E.,  94  Am.  St  Rep.  100,  It  was 
said:  "The  rule  is  well  settled  in  this  state 
that,  where  there  has  bees  a  trial  by  Jury,  the 
errors  relied  on  for  a  reversal  in  this  court 
must  have  been  first  called  to  the  attention  of 
the  trial  court  by  motion  for  a  new  trial,  and 
an  opportunity  given  that  court  to  correct  the 
same  (Illinois  Central  Railroad  Co.  v.  John- 
son, 191  I1L  594,  61  N.  E.  334);  and,  if  the  mo- 
tion is  overruled,  the  motion,  ruling  of  the 
court  thereon,  and  an  exception  thereto,  must 
be  preserved  by  bill  of  exceptions.  In ''the 
case  of  Graham  v.  People,  115  111.  566,  4  N.  E. 
790,  at  page  569,  115  111.,  and  page  791,  4  N. 
ID.,  the  court  say:  'But  even  if  the  verdict  was 
not  supported  by  the  evidence,  we  could  not 
reverse  the  Judgment  for  that  reason,  because 
the  bill  of  exceptions  does  not  show  that  any 
motion  was  made  in  the  court  below  for  a 
mew  trial  on  that  account* " 

It  is  next  assigned  as  error  that  the  verdict 
Is  Insufficient  to  support  a  judgment  of  con- 
viction, as  the  Jury  did  not  find  by  the  verdict 
the  age  of  plaintiff  in  error.  The  record  la 
silent  as  to  the  age  of  plaintiff  in  error,  ex- 
cept in  this:  That  he  testified  while  upon 
the  stand  as  a  witness  in  his  own  behalf  that 
he  had  resided  in  the  city  of  Peoria  23  years. 
It  was,  however,  not  necessary  that  the  Jury, 
by  their  verdict,  find  the  age  of  the  plaintiff 
In  error.  Sullivan  t.  People,  156  III.  94,  40 
N.  B.  288;  Porter  T.  People,  158  111.  370,  41 
N.  B.  886;  Doss  v.  People,  158  111.  660,  41  N. 
B.  1093,  49  Am.  St  Rep.  180. 

It  is  also  assigned  as  error  that  the  Jury 
failed  to  fix  by  their  verdict  the  time  of  im- 
prisonment of  the  plaintiff  in  error  in  the 
penitentiary.  It  was  held,  in  Hagenow  v. 
People.  188  III.  545,  59  N.  B.  242,  People  v. 
Mnrphy,  202  III.  493,  67  N.  B.  226,  and  Glover 
t.  People,  204  III.  170,  68  N.  E.  464,  that  the 
statute,  where  the  crime  Is  punishable  by 
imprisonment  in  the  penitentiary  for  an  in- 
determinate period,  does  not  require  the  Jury 
to  fix  the  time  of  the  imprisonment  of  the 
defendant  by  their  verdict 

Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  circuit  court  of  Peoria 
county  will  be  affirmed.    Judgment  affirmed. 


<aot  in.  U3) 

HESS  et  a),  v.  KILLEBREW  et  al. 
(Supremo  Court  of  Illinois.     April  20,   1904.) 

Wni*- TBSTAjniNTABT  CAPACITY— WHAT  COH- 
STITDTE8  —  EVIDENCE  —  BU1TOCIENCY— JUDG- 
MENT AGAINST  EXECUTOR— AJPPIAI/— FIND- 
INGS OF  TRIAL  COTJBT—  REVIEW. 

1.  Where  witnessed  of  apparent  equal  respec- 
tability, candor,  and  fairness  testified  on  both 
sides  in  a  will  contest  based  on  testamentary 
incapacity,  the  court  on  appeal  cannot  hold  that 
the  'witnesses  of  the  proponents  are  the  mora 
credible,  or  had  the  better  opportunity  to  form 
correct  opinions. 

2.  The  fact  that  a  testator,  at  the  time  of  the 
execution  of  his  will,  contested  on  the  ground  of 
testamentary  incapacity,  transacted  some  small 
matters  of  business,  such  as  furnishing  money 
to  pay  interest  on  a  mortgage  and  taxes,  and  to 


buy  food  for  stock,  Is  not  controlling  in  favor  of 
testamentary  capacity,  especially  in  view  of  a 
showing  that  during  the  same  period  soma  of  his 
acts  were  inconsistent  with  sanity. 

3.  Where  a  testator  has  capacity  to  transact 
ordinary  business,  the  law  presumes  that  he  pos- 
sesses testamentary  capacity,  but  a  person  in- 
capable of  transacting  ordinary  business  is  not 
necessarily  also  incapable  of  making  a  will. 

4.  On  a  will  contest  on  the  ground  of  testa- 
mentary incapacity  the  witnesses  of  the  contest- 
ant were  asked  whether  testator  was  capable  of 
transacting  business,  and  the  question  was  an- 
swered in  the  negative.  Others  testified  that  ha 
was  crazy,  another  that  he  was  mentally  deran- 
ged, and  others  that  he  was  nqt  in  his  right 
mind.  Many  of  the  witnesses  detailed  occurren- 
ces and  transactions  showing  testamentary  in- 
capacity. Held,  that  the  evidence  of  the  con- 
testant was  not  based  on  too  high  a  test  of  tes- 
tamentary capacity. 

5.  A  jury  in  the  trial  of  a  suit  in  equity  dis- 
agreed. The  parties  stipulated  that  the  case 
should  be  tried  by  the  judge  presiding  at  the 
trial  on  the  evidence  heard  by  the  jury.  The 
stipulation  provided  that  a  transcript  of  the  evi- 
dence should  be  made,  and  submitted  to  the 
judge  for  use  by  him  in  deciding  the  case.  Held, 
that  the  findings  of  the  judge  were  entitled  to 
the  same  weight  as  If  he  had  beard  the  evidence 
without  the  intervention  of  a  jury. 

6.  The  findings  of  a  court  on  conflicting  evi- 
dence orally  delivered  by  the  witnesses  will  not 
be  disturbed  on  appeal  unless  clearly  against  the 
preponderance  of  the  evidence. 

7.  A  judgment  of  the  Supreme  Court  in  a 
will  contest,  in  which  the  executor  was  the  pro- 

gonent,  affirming  the  derision  of  the  trial  court 
nding  against  the  validity  of  the  will,  will  be 
against  the  executor  in  his  capacity  as  executor, 
and  the  question  whether  his  costs  shall  be  a 
charge  against  the  estate  must  be  determined 
when  he  presents  his  account  current  to  the 
county  court 

Appeal  from  Circuit  Court,  Pike  County; 
Harry  Higbee,  Judge. 

Bill  by  Finis  Killebrew  and  others  against 
Jacob  D.  Hess,  executor  of  the  will  of  Levi 
KiUebrew,  deceased,  and  others,  to  set  aside 
the  probate  of  the  will.  From  a  decree  for 
complainants,  defendant  Hess  appeals.  Af- 
firmed. 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Pike  county,  rendered  at  the 
June  term,  1903,  setting  aside  an  instrument 
dated  January  18,  1902.  which  had  been  ad- 
mitted to  probate  in  that  county  as  the  will 
of  Levi  Killebrew,  deceased,  who  departed 
this  life  on  the  26th  day  of  January,  1902, 
leaving  as  his  heirs  at  law  his  children  Finis 
Killebrew,  William  Killebrew,  Zerllda  Bur- 
bridge,  and  bis  grandchildren  Albert  Smith, 
Burton  Smith,  and  Francis  M.  Smith,  chil- 
dren of  a  deceased  daughter,  who  were  com- 
plainants in  the  bill  to  set  aside  the  will,  and 
his  children  Spencer  Killebrew,  Pearlina' 
Hamner,  and  Robert  Killebrew,  who.  with 
John  Hamner,  the  husband  of  Pearlina,  and 
Jacob  D.  Hess,  executor  and  trustee  under 
the  will,  were  the  defendants  to  the  bill.  The 
first  clause  of  the  will  creates  a  trust  in 
Jacob  D.  Hess,  the  executor,  conveying  to 
him  the  real  estate  of  the  deceased,  consist- 
ing of  about  320  acres  of  land;  authorizes 
him  to  lease  the  same  and  collect  the  rents, 
Issues,  and  profits  therefrom,  and  pay  the 
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expenses  of  maintenance  of  the  land,  for  the 
period  of  15  years,  and  at  the  end  of  that 
period  to  divide  the  land,  according  to  the 
best  Judgment  of  the  trustee,  among  Spencer 
Killebrew,  Pearlina  Hainner,  and  Robert 
Killebrew,  or  their  children.  The  second 
clause  bequeaths  to  the  trustee  all  the  per- 
sonal property  of  the  deceased,  and  directs 
him  to  convert  It  into  cash  within  five  years 
after  the  death  of  Levi  Killebrew.  The  third 
clause  directs  that  the  proceeds  of  the  per- 
sonal property,  together  with  the  net  amount 
of  money  arising  from  the  rents,  shall  be 
loaned  or  reinvested  by  the  trustee,  as  bis 
Judgment  dictates,  until  the  end  of  the  15- 
year  period,  when  it  is  to  be  distributed,  ac- 
cording to  the  Judgment  of  the  trustee, 
among  the  same  persons  to  whom  the  land  Is 
to  pass  at  that  time.  The  fourth  clause  re- 
cites that  his  heirs,  other  than  the  three 
named  in  the  first  clause  of  the  will,  have  al- 
ready received  their  shares  of  his  estate. 

The  will,  which  was  drawn  by  Jacob  D. 
Hess,  was  admitted  to  probate  on  June  30, 
1902,  and  the  bill  to  set  it  aside  was  filed  on 
October  8,  1902,  the  grounds  of  the  contest 
being  that  at  the  time  of  the  execution  of  the 
instrument  in  question  Levi  Killebrew  was 
not  of  sound  mind  and  memory,  and  that  it 
was  the  result  of  undue  influence  exercised 
by  Pearlina  Haniner  and  members  of  her 
family.  Spencer  and  Robert  Killebrew  an- 
swered, admitting  the  incapacity  of  Levi 
Killebrew  to  make  the  will  in  question. 
Pearlina  Hamner  and  Jacob  D.  Hess  an- 
swered, denying  the  mental  incapacity,  and 
denying  the  exercise  of  undue  influence.  At 
the  April  term,  1903,  complainants  amended 
their  bill  by  averring  that  defendants  were 
each  estopped  from  claiming  under  said  pre- 
tended will,  for  the  reason  that  on  January 
29,  1902,  all  the  heirs  of  the  deceased,  In- 
cluding all  the  devisees  named  in  the  will, 
excepting- the  trustee,  Joined  in  a  contract 
providing  that  any  will  made  by  the  deceas- 
ed should  be  considered  null  and  void,  and 
that  the  property  of  the  deceased  should  be 
divided  among  his  heirs  as  in  case  of  his  in- 
testacy. To  this  amendment  a  demurrer  was 
sustained.  At  the  same  term  the  cause  was 
tried,  and  the  Jury  disagreed,  and  was  dis- 
charged. Thereupon  the  parties  entered  into 
a  stipulation  providing  that  a  Jury  be  waived, 
and  that  the  cause  be  submitted  to  the  Judge 
of  the  court  upon  the  evidence  which  had 
been  submitted  to  and  heard  by  the  Jury, 
the  same  as  if  the  said  evidence  had  been 
addressed  to  the  court  on  a  trial  by  the  court 
without  the  intervention  of  a  Jury,  and  pro- 
vided that  the  stenographer  should  furnish 
to  the  court  the' transcript  of  the  evidence 
which  bad  been  heard  by  the  Jury.  At  the 
June  term,  1903,  the  court  found  that  the 
writing  in  question  was  not  the  last  will  and 
testament  of  Levi  Killebrew,  for  the  rea- 
son that  at  the  time  of  its  execution  be  was 
of  unsound  mind,  and  mentally  incapable  of 
making  a  will,  and  a  decree  in  accordance 


therewith  passed,  setting  the  same  aside,  and 
declaring  the  proceedings  by  which  it  was 
admitted  to  probate  null  and  void.  Jacob  D. 
Hess,  as  executor,  alone  appeals. 

W.  H.  Crow,  Frank  S.  Dnlaney,  and  Wil- 
liam Mumford,  for  appellant.  Jeferson  Orr, 
A.  Clay  Williams,  and  Edward  Yates,  for 
appellees. 

SCOTT,  J.  (after  stating  the  facts).  It  Is 
assigned  as  error  that  the  court  erred  in 
holding  that  the  burden  of  proof  was  on  pro- 
ponents to  show  by  a  preponderance  of  the 
evidence  that  the  testator  was  of  sound  and 
disposing  mind  when  he  made  the  purported 
will.  Appellant  fails  to  indicate  by  a  refer- 
ence to  the  record  where  any  such  holding 
is  evidenced.  No  propositions  of  law  were 
submitted  by  either  party  to  be  passed  upon 
by  the  court,  and  the  question  under  consid- 
eration does  not  seem  to  arise  upon  this  rec- 
ord. 

The  other  assignments  of  error  may  be  in- 
cluded in  the  general  statement  made  by  ap- 
pellant that  the  finding  of  the  court  is  con- 
trary to  the  evidence.    For  the  purpose  of  es- 
tablishing the  mental  capacity  of  the   tes- 
tator, proponents  took  the  testimony  of  29 
witnesses,  and  on  this  question  26  witnesses 
testified  on  behalf  of  contestants.    As  Is  usu- 
al in  such  cases,  the  testimony  is  contradic- 
tory and  irreconcilable.    Levi  Killebrew,  at 
the  time  he  executed  this  instrument,  was  70 
years  of  age.    He  bad  been  a  farmer  all  bis 
life,  and  for  a  considerable  period  had  been 
a  widower.     He  bad  been  suffering  from  a 
cancer  of  the  face  for  a  number  of  years,  and 
this  finally  caused  his  death.    A  few  weeks 
prior  to  bis  decease,  while  on  bis  way  to 
Pitt8fleld,  he  stopped  at  the  residence  of  his 
daughter,    Pearlina    Hamner,    intending    to 
pass  the  night  with  her,  and  then  proceed  on 
his  way.    The  next  few  days,  however,  were 
so  cold  and  disagreeable  that  he  did   not 
venture  out,  but  became  weaker,  and  there- 
after was  unable  to  leave.     His  condition 
from  that  time  to  the  time  of  bis  death  was 
pitiable.    One  of  his  eyes  was  eaten  out  en- 
tirely, and  the  flesh  on  that  side  of  bis  face. 
from  the  eye  to  the  corner  of  his  month,  was 
gone.    The  bone  of  the  Jaw  on  that  side  was 
also  bare.    He  soon  after  became  confined  to 
his  bed,  and  there  remained  until  the  time  of 
bis  death.    He  was  greatly  distressed  by  an 
accumulation  of  phlegm  in  his  throat,  and 
on  account  of  the  condition  of  his  face  was 
unable  to  relieve  himself*  He  was  unable  to 
drink  in  the  ordinary  way,  and  water  was 
given  bim  from  a  bottle,  the  month  of  whifh 
was  passed  into  the  back  part  of  his  month. 
He  was  a  great  sufferer,  gradually  growing 
weaker,  and  died  eight  days  after  the  exe- 
cution of  the  purported  will. 

Appellant  urges  that  the  witnesses  who 
gave  opinion  evidence  in  favor  of  the  testa- 
mentary capacity  of  the  deceased  were  more 
credible  and  better  informed  than  those  tes- 
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tifying  favorably  for  the  contestants.    So  far 
as  we  are  able  to  determine  from  the  record 
there  is  no  basis  for  this  conclusion.    Several 
of  those  testifying  on  behalf  of  the  appel- 
lant were  closely  allied  to  Pearllna  Hamner, 
and  the  testimony  of  several  others  is  not 
■    of  that  positive  character  that  carries  con- 
viction.    The   subscribing  witnesses  to  the 
will,  Thomas  Harpole  and  Vinton  E.  Smith, 
when  called  by  the- proponents,  merely  identi- 
fied their  signatures  to  the  attestation  clause. 
Later  they  were  called  by  contestants.    Har- 
pole then  testified  that  he  had  known  Levi 
Klllebrew  ten  years;  that  he  sat  up  with  him 
three  or  four  nights  during  his  last  Illness; 
that  at  times  he  seemed  rational,  and  at 
others  he  did  not;    that  witness  could  not 
swear  that  he  was  of  sound  mind  when  he 
executed  the  will.    Smith,  called  by  contest- 
ants, testified  that  he  also  watched  with  Kll- 
lebrew several  nights  about  the  time  the  will 
was  executed,  and  that  he  was  exceedingly 
feeble,  and  the  witness  stated  that  be  was 
unable  to  testify  that  the  deceased  was  of 
sound  mind  and  memory  when  he  executed 
the  Instrument  in  question.    Two  physicians, 
who  appear  to  be  entirely  disinterested,  and 
men  of  intelligence,  testified  that  they  saw 
him  In  his  last  illness,  and.  In  substance,  that 
he  was  not  of  sound  mind.    It  also  appears 
that   the   deceased   intelligently   transacted 
some  matters  of  business  down  almost  to 
the  time  of  his  death,  and  even  after  he  came 
to  his  daughter's  house  on  this  last  occasion; 
.bat  that  one  of  his  sons  for  several  years 
had  generally  attended  to  his  business  af- 
fairs.   Evidence  on  the  part  of  the  contest- 
ants tended  to  show  that  his  mind  had  been 
failing  for  several  years.     Witnesses  of  ap- 
parently  equal   respectability,    candor,   and 
fairness  testified  on  both  sides  of  this  case 
on  the  principal  question  Involved,  and  we 
'  have  been  unable  to  Join  with  appellant  in 
the  conclusion  that  those  for  proponents  are 
shown  to  be  more  credible,  or  to  have  bad 
■better  opportunity  for  forming  correct  opin- 
ions. 

It  is  then  urged  that  the  circumstances  are 
all  in  favor  of  the  testamentary  capacity  of  • 
the  deceased,  and  the  basis  of  this  argument 
is  found  In  the  evidence  to  the  effect  that 
at  and  about  the  time  of  the  execution  of 
-the  •will,  and  during  his  illness  at  his  daugh- 
ter's, Levi  Klllebrew  transacted  some  small 
matters  of  business.    These  were  of  trifling 
character,  such  as  furnishing  money  to  pay 
Interest  on  a  mortgage  and  to  pay  taxes  and 
■*©  buy  food  for  stock.    We  do  not  regard 
tliem  as  of  controlling  Importance,  especially 
±x\  view  of  the  fact  that  he  said  and  did 
tilings  daring  the  same  period  Inconsistent 
•with  sanity.    In  January,  for  example,  when 
txfa  son  called  his  attention  to  a  lack  of  food 
for  the  stock,  he  told  him  to  sharpen  the 
sickle  and  go  out  and  mow  some  grass  for 
-tlmem.     His  statement  to  Mr.  Hess,  at  the 
time  the  will  was  drawn,  that  certain  of  his 
dsildren  bad  received  their  shares  from  his 


estate,  seems  to  have  been  a  delusion,  as 
none  of  them  had  received  from  him  any  sub- 
stantial amount 

It  Is  then  urged  that  the  evidence  for  the 
contestants  did  not  meet  that  offered  for  the 
proponents.  Those  who  testified  on  behalf  of 
the  defendants  generally  gave  it  as  their 
opinion  that  Levi  Klllebrew  had  mental  ca- 
pacity "to  transact  ordinary  business"  at 
the  time  of  the  execution  of  the  will,  which 
would  Include  or  be  as  great  a  capacity  as 
was  required  to  make  this  testamentary  dis- 
position-of  his  property;  and  it  Is  urged  that 
the  witnesses  who  testified  for  the  complain- 
ants expressed  the  opinion  that  Klllebrew 
did  not  have  mental  capacity  "to  transact 
ordinary  business,"  and  it  is  said  that  this 
was  too  high  a  test;  that  a  man  might  not 
have  mental  capacity  to  transact  ordinary 
business,  and  still  have  testamentary  ca- 
pacity; that  the  evidence  for  contestants 
therefore  entirely  falls  to  show  a  want  of 
testamentary  capacity;  and  in  this  connec- 
tion we  are  referred  to  the  case  o"f  Waugh 
v.  Moan,  200  111.  298,  66  N.  E.  713,  where 
it  is  said  (page  303,  200  111.,  page  714,  65  N. 
E.):  "If  a  testator  has  capacity  to  transact 
ordinary  business,  the  presumption  arises 
that  he  is  capable  of  doing  any  act  requiring 
no  greater  capacity,  which  would  include  the 
act  of  making  a  will.  But  the  converse  of 
this  proposition  is  not  true,  and  it  cannot 
be  said,  as  a  matter  of  law,  that,  because 
incapable  of  transacting  ordinary  business, 
a  person  la  Incapable  of  making  a  testamen- 
tary disposition  of  his  estate."  We  have  ex- 
amined the  questions  propounded  to  the  wit- 
nesses on  behalf  of  the  contestants,  and  find 
that  they  are  not  the  same  In  every  instance. 
In  some  cases  the  Inquiry  was  whether  Levi 
Klllebrew  was  able  to  transact  business, 
which  would  mean  any  business,  and  a  re- 
sponse In  the  negative  would  deny  testa- 
mentary capacity.  Some  of  the  witnesses 
testified  that  he  was  crazy;  another  that  he 
was  mentally  deranged;  others  that  he  was 
not  right  in  his  mind.  Many  of  them  de- 
tailed occurrences  and  transactions  from 
which  the  conclusion  might  very  properly 
be  drawn  that  the  testator  lacked  testamen- 
tary capacity.  While  appellant's  statement 
of  the  law  in  this  regard  Is  correct,  the  rec- 
ord is  not  in  such  condition  as  that  the  ap- 
plication of  that  legal  proposition  necessi- 
tates or  authorizes  a  reversal. 

When  this  case  was  tried  before  the  jury, 
Hon,  Harry  Hlgbee,  one  of  the  judges  of 
that  circuit,  presided,  and  under  the  stipula- 
tion the  case  was  tried  by  the  same  judge 
upon  the  evidence  which  had  been  heard  by 
the  jury,  and  it  is  contended  that  the  finding 
of  facts  Is  not  entitled  to  the  same  weight, 
when  reviewed  In  this  court,  as  It  would 
have  been  had  the  evidence  been  beard  by 
the  chancellor  with  a  view  of  determining 
what  the  facts  were  in  the  first  instance; 
and  It  Is  said  that,  as  the  stipulation  provided 
for  the  making  of  a  transcript  of  the  testl- 


Digitized  by 


Google 


678 


70  NORTHEASTERN  REPORTER. 


(III. 


mony,  which,  In  accordance  with  the  pro? 
visions  of  the  stipulation,  was  submitted  to 
the  chancellor  to  be  used  by  him  In  deter- 
mining the  cause,  his  finding  should  be  treat- 
ed as  though  the  evidence  had  all  been  tak- 
en by  depositions,  and  he  had  not  enjoyed 
the  advantage  of  seeing  and  bearing  the  wit- 
nesses testify.  The  chancellor  who  presides 
at  the  trial  of  a  question  of  fact  before  a 
Jury  must  necessarily  observe  the  appearance 
and  demeanor  of  the  witnesses  upon  the 
stand  °for  the  purpose  of  qualifying  himself 
to  pass  upon  a  motion  for  a  new  trial,  which 
may  be  based  upon  the  ground  that  the  ver- 
dict is  against  the  preponderance  of  the 
evidence.  He  thereby  necessarily  obtains 
the  same  impressions  in  reference  to  the 
credibility  of  the  various  witnesses  that  he 
would  obtain  if  he  were  hearing  the  testi- 
mony for  the  purpose  of  determining  him- 
self what  the  facts  were.  In  the  one  In- 
stance he  must  determine  what  witnesses 
are  worthy  of  credit,  to  enable  him  to  de- 
termine whether  the  verdict  should  stand. 
In  the  other  he  must  use  precisely  the  same 
means  to  advise  himself  what  weight  should 
be  given  to  the  testimony  of  those  who  speak 
from  the  witness  stand,  to  enable  him  to  de- 
termine what  the  finding  of  fact  should  be. 
In  this  case  the  determination  of  the  pre- 
siding Judge  in  reference  to  the  facts  Is  en- 
titled to  the  same  welgbt  as  though  he  had 
heard  the  evidence  without  the  intervention 
of  a  jury.  Where  the  trial  court,  in  a  trial 
without  a  jury,  has  had  an  opportunity  of 
seeing  the  witnesses  and  of  hearing  their 
testimony  as  it  is  delivered  orally,  the  find- 
ings of  such  court  upon  mere  questions  of 
fact,  when  the  testimony  Is  conflicting,  will 
not  ordinarily  be  disturbed  on  appeal,  un- 
less such  findings  are  clearly  and  manifestly 
against  the  preponderance  of  the  evidence. 
Lane  v.  Lesser,  135  111.  567,  26  N.  E.  522; 
Burgett  v.  Osborne,  172  III.  227,  50  N.  E. 
206;  Delaney  v.  Delaney,  175  III.  187,  61  N. 
E.  961;  Phelan  v.  Hyland,  197  111.  395.  64 
N.  E.  360.  In  our  judgment,  so  far  as  we 
can  determine  from  the  record,  the  evidence 
in  tbis  case  not  only  does  not  clearly  and 
manifestly  preponderate  against  the  finding, 
but  does  not  preponderate  against  it  at  all. 

The  appellees  ask  that  a  judgment  be  ren- 
dered here  against  the  appealing  executor, 
in  his  individual  capacity,  for  the  costs  of 
this  court  The  judgment  here  will  be 
against  him  in  his  capacity  as  executor.  If, 
when  he  presents  his  account  current  to  the 
county  court,  he  asks  credit  for  money  paid 
in  satisfaction  of  that  Judgment,  the  ques- 
tion whether  he  should  be  allowed  to  charge 
the  estate  with  the  money  so  paid  will  arise 
and  will  be  an  open  one,  if  exception  be 
taken  to  the  report,  In  that  respect,  by  any 
person  interested  in  the  administration  of  the 
estate. 

The  decree  of  the  circuit  court  will  be  af- 
firmed.   Decree  affirmed. 


(208  111.  M<) 

MISERVEY  et  al.  t.  PEOPLE  ex  rel.  HAN- 
BERG,  County  Treasurer. 
(Supreme  Court  of  Illinois.     April  20,  1904.) 

MUNICIPAL   COBPORATIONS  —  SIDEWALKS— SPE- 
CIAL TAXATION — ITEMIZED   BILL  OF  COSTS. 

1.  Under  1  Starr  &  C.  Ann.  St.  1896,  p.  857, 
providing  that  the  cost  of  construction  of  side- 
walks in  cities  and  towns  shall  be  paid  by  spe- 
cial taxation,  etc.,  and,  on  failure  of  property 
owners  to  construct  a  sidewalk  as  required,  it 
may  be  constructed  by  the  city,  and  the  cost  col- 
lected from  the  property  owner,  in  which  case  a 
bill  of  the  cost  of  the  sidewalk,  showing  in  sep- 
arate items  the  cost  of  grading,  materials,  lay- 
ing down,  and  supervision,  shall  be  filed  in  the 
office  of  the  clerk,  etc.,  failure  of  a  bill  to  show 
the  cost  of  the  separate  items  invalidates  a  spe- 
cial tax  levied  therefor. 

Appeal  from  Cook  County  Court;  L,  C. 
Ruth,  Judge. 

Application  by  the  people,  on  relation  of 
John  J.  Hanberg,  county  treasurer,  for  the 
sale  of  certain  land  for  delinquent  special 
tax,  to  which  S.  T.  Mlservey  and  another  file 
objections.  From  an  order  of  sale,  object- 
ors appeal.    Reversed. 

George  A  Mason  (William  J.  Donlin,  of 
counsel),  for  appellants.  Frederick  W.  Prin- 
gle,  for  appellee. 

BOGGS,  J.  The  appellants  appeared  in 
the  county  court  of  Qook  county  and  filed 
objections  to  the  application  of  the  county 
collector  for  judgment  for  a  special  sidewalk 
tax  levied  against  certain  lots  and  parcels 
of  land  belonging  to  the  appellants  under  an 
ordinance  adopted  by  the  village  of  Oak 
Park.  The  ordinance  provided  for  the  con- 
struction of  a  plank  walk,  particularly  de- 
scribed in  a  former  general  ordinance,  which 
was  made  a  part  of  the  later  ordinance,  to 
be  constructed  and  laid  and  materials  fur- 
nished in  accordance  with  the  provisions  of 
section  1  of  an  act  entitled  "An  act  to  pro- ' 
vide  additional  means  for  the  construction 
of  sidewalks  in  cities,  towns  and  villages," 
approved  April  15, 1875  (1  Starr  &  C.  Ann.  St 
1896,  p.  857),  the  cost  thereof  to  be  paid  by 
special  taxation  of  the  lots  and  parcels  of 
'land  contiguous  to  the  proposed  sidewalk,  in 
proportion  to  the  respective  frontage  of  the 
lots  on  the  walk.  The  ordinance,  In  obedi- 
ence to  the  first  section  of  the  act  provided 
that  the  owner  of  any  lot  should  be  allowed 
30  days  after  the  adoption  and  publication 
of  the  ordinance  in  which  to  construct  the 
sidewalk  in  front  of  his  property,  and  thereby 
relieve  his  property  from  the  special  tax. 
These  objectors  did  no't  construct  sidewalks 
In  front  of  their  respective  properties.  Prior 
to  the  adoption  of  the  ordinance  the  village 
of  Oak  Park  entered  Into  a  contract  with 
the  firm  of  Goetter  &  Hillmann,  in  which  it 
was  agreed  that  said. firm  should  be  employ- 
ed by  the  village,  for  the  period  of  one  year, 
to  furnish  all  materials  and  labor  and  lay 
all  plank  sidewalks  ordered  to  be  laid  by  the 
village,  which  should  not  be  laid  by  the  own- 
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era  of  the  property,  at  and  for  the  price  of 
34  cents  for  each  Uneal  foot  The  said  firm, 
acting  under  said  contract;  after  the  expira- 
tion of  the  said  30  days  which  the  appellants 
were  given  in  which  to  lay  the  walk  had  ex- 
pired, procured  the  materials,  furnished  the 
labor  and  completed  the  walks  in  front  of 
appellants'  properties,  respectively,  and  the 
special  tax  sought  to  be  here  collected  is  for 
the  cost  of  constructing  said  sidewalks  under 
such  contract. 

Section  3  of  the  act  relied  upon  to  author- 
ize the  levy  of  this  special  tax  provides  that, 
if  the  owner  of  a  lot  falls  to  construct  a  side- 
walk In  front  thereof  as  required  by  the  ordi- 
nance, the  same  shall  be  constructed  by  the 
village,  and  that  the  cost  thereof  may  be 
collected  by  levying  a  special  tax  on  the  lot 
in  pursuance  of  the  ordinance.  Said  section 
3  further  provides  "that  a  bill  of  the  cost 
of  such  sidewalk,  showing  In  separate  Items 
the  cost  of  grading,  materials,  laying  down 
and  supervision,  shall  be  filed  in  the  office 
of  the  clerk  of  such  city,  town  or  village, 
certified  to  by  the  officer  or  board  designated 
by  said  ordinance  to  take  charge  of  the  con- 
struction of  such  sidewalk,  together  with  a 
list  of  the  lots  or  parcels  of  land  touching 
upon  the  line  of  said  sidewalk,  the  names  of 
the  owners  thereof,  and  the  frontage,  super- 
ficial area,  or  assessed  value  as  aforesaid, 
according  as  said  ordinance  may  provide  for 
the  levy  of  said  costs  by  frontage,  superficial 
area  or  assessed  value,  whereupon  said  clerk 
shall  proceed  to  prepare  a  special  tax  list 
against  said  lots  or  parcels,  and  the  owners 
thereof,  ascertaining  by  computation  the 
amount  of  special  tax  to  be  charged  against 
each  of  said  lots  or  parcels  and  the  owners 
thereof,  on  account  of  the  construction  of 
said  sidewalk,  according  to  the  rule  fixed  for 
the  levy  of  such  special  tax  by  said  ordi- 
nance, which  special  tax  list  shall  be  filed  in 
the  office  of  said  clerk."  Section  4  of  the 
same  act  makes  it  the  duty  of  the  clerk  of 
the  village  to  report  In  writing  to  such  gen- 
eral officer  of  the  county  as  may  be  author- 
ized by  law  to  apply  for  judgment  against 
lands  or  lots  delinquent  for  taxes  or  special 
assessments  all  lots  or  parts  of  lots  upon 
which  such  special  sidewalk  tax  shall  be  un- 
paid. Section  5  of  the  act  requires  such  gen- 
eral officer  to  apply  for  a  judgment  and  order 
of  sale  of  all  lots  on  which  such  special  tax 
shall  be  returned  delinquent. 

A  certified  bill  of  the  cost  of  the  sidewalk, 
showing  in  separate  items  the  cost  of  "grad- 
ing, materials,  laying  down,  and  supervision" 
-thereof,  is  the  basis  for  a  special  tax  list  to 
toe  prepared  by  the  clerk.  It  is  intended  for 
•the  protection  of  the  owners  of  the  property 
to  be  specially  taxed,  and  is  an  indispensable 
step  in  the  levy  of  a  legal  special  sidewalk 
tax.  Holland  v.  People,  189  111.  348,  59  N.  H. 
753;  Craig  v.  People,  193  111.  199,  61  N.  E. 
1072;  People  v.  Smith,  201  111.  454,  66  N. 
JBJ.  296.  The  village  In  the  case  at  bar  caused 
the  sidewalks  to  be  constructed  by  the  said 


firm  of  Goetter  &  Hillmann  at  a  contract 
price  of  34  cents  per  lineal  foot,  and  filed 
the  bill  of  costs  with  the  clerk  of  the  village 
accordingly.  The  bill  did  not,  as  the  statute 
requires,  show  in  separate  items  the  cost  of 
grading,  materials,  laying  down,  and  super- 
vision of  the  work,  but  only  the  amount  paid 
by  the  village  to  the  contractors  per  lineal 
foot  This  contract  price  may  have  been 
more  than  the  cost  of  grading,  materials,  lay- 
ing down,  and  supervision;  but  it  is  imma- 
terial whether  it  is  more  or  less.  It  is  not 
required  of  the  property  owner  to  show  the 
contract  price  was  excessive  in  order  to  de- 
feat the  tax,  nor  would  proof  that  the  con- 
tract price  was  less  than  the  value  of  the 
material  and  cost  of  the  work  avail  to  main- 
tain the  legality  of  the  proceeding  for  a 
judgment  for  a  special  tax.  The  right  to 
levy  a  special  tax  is  purely  statutory,  and 
the  statute  requires  that  an  itemized  bill 
of  the  cost  of  the  walk  shall  be  filed.  This 
requirement  is  for  the  protection  and  benefit 
of  the  property  holder,  and  cannot  be  dis- 
pensed with,  and  a  certified  bill  of  the 
amount  contracted  by  the  village  per  lineal 
foot  substituted.  The  property  of  the  citizen  ' 
may  be  legally  charged  only  with  its  propor- 
tionate part  of  the  actual  cost  of  the  ma- 
terials used  In  the  walk  and  a  like  proportion- 
ate part  of  the  cost  of  grading,  laying  down, 
and  supervising  of  the  work  of  putting  down 
the  walk,  and  the  bill  of  costs  must  disclose 
these  different  Items  of  the  cost  of  the  work 
in  order  to  warrant  the  imposition  of  a  spe- 
cial tax  on  the  property  of  the  citizen. 

For  the  reason  Indicated  herein,  the  Judg- 
ment of  the  county  court  must  be,  and  Is,  re- 
versed, and  the  cause  will  be  remanded  for 
further  proceedings  consistent  with,  this  opin- 
ion. 

Reversed  and  remanded. 

(206  111.  120) 

GAGE  et  al.  v.  CUMMINGS  et  al. 
(Supreme  Court  of  Illinois.     April  20,   1904.) 

VENDOR  AND  PURCHASER— MUTUALITY  Off  CON- 
TRACT—SPECIFIC  PERFORMANCE. 

1.  Where  one  of  complainants  contracted  with 
defendant  to  exchange  lands,  and  the  contract- 
ing complainant  did  not  have  title  to  all  die 
lands  which  he  had  agreed  to  exchange,  title  to 
the  remainder  being  in  the  other  complainant, 
but  they  executed  deeds  for  such  lands  and  ten- 
dered them  to  defendant,  complainants  could  not 
maintain  a  suit  for  specific  performance,  be- 
cause of  the  fact  that  at  the  time  the  contract 
was  entered  into  it  could  not  have  been  enfor- 
ced by  defendant 

Appeal  from  Superior  Court,  Cook  County; 
Jesse  Holdon,  Judge. 

Suit  by  Henry  H.  Gage  and  others  against 
Norman  P.  Cummlngs .  and  others.  From  a 
decree  dismissing  the  bill,  complainants  ap- 
peal.   Affirmed. 

On  July  30,  1902,  Norman  P.  Cummlngs, 
one  of  the  appellees,  and  Henry  H.  Gage,  one 
of  the  appellants,  entered  Into  a  written  con- 
tract with  each  other  for  the  exchange  of  cer- 
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tain  land  therein  specifically  described,  Cnm- 
mlngs  to  make  conveyance  to  Mary  B.  Gage, 
and  Gage  to  convey  to  either  Cora  C.  Willett 
or  said  Cummings.  Gage  was  also  to  pay 
the  sum  of  $1,000  cash,  and  give  a  note  for 
$5,000,  to  be  secured  by  trust  deed  on  the 
property  to  be  conveyed  to  him  by  Cummings. 
Each  was  to  furnish  the  other,  within  five 
days,  a  complete  abstract  of  the  property 
showing  good  and  merchantable  title  in  the 
respective  parties,  and  ten  days  were  to  be 
allowed  to  examine  the  title,  and  sixty  days 
to  cure  defects  therein.  All  deeds  were  to 
be  passed  and  negotiations  closed  at  the  of- 
fice of  the  Chicago  Title  &  Trust  Company 
within  five  days  after  the  titles  should  be 
found  good,  and  the  contract  was  to  be  held 
by  that  company  for  the  parties  thereto.  The 
contract  was  signed  by  Norman  P.  Cum- 
mings and  Henry  H.  Gage.  The  abstracts 
furnished  showed  title  in  Cummings  to  the 
property  which  he  had  agreed  to  convey,  but 
showed  title  to  part  of  the  property  agreed 
to  be  conveyed  by  Gage  to  be  In  Mary  B. 
Gage.  On  August  8,  1902,  before  the  title  to 
the  Gage  property  had  been  examined  by 
Cummings,  Gage  deposited  with  the  trust 
company  two  warranty  deeds  to  Cora  C. 
Willett,  as  grantee,  conveying  all  the  property 
which  he  had  by  the  contract  agreed  to  con- 
vey, one  of  the  deeds  being  from  Gage  and 
his  wife  to  the  property  the  title  of  which 
was'  in  his  name,  and  the  other  from  Mary 
B.  Gage,  his  wife,  and  Henry  H.  Gage  to  the 
property  the  title  of  which  was  In  Mary  B. 
Gage,  and  at  the  same  time  deposited  $1,000 
in  cash  with  the  trust  company.  He  also 
gave  the  trust  company  written  instructions 
that  the  deeds  and  money  were  to  be  delivered 
to  Norman  P.  Cummings  when  Cummings 
should  deliver  a  deed  from  himself  and  wife 
to  Mary  B.  Gage  for  the  property  which  he 
had  agreed  to  convey. 

On  October  24,  1902,  the  appellants  filed  a 
bill  in  the  superior  court  of  Cook  county 
against  Norman  P.  Cummings,  Annie  A.  Cum- 
mings, and  Cora  C.  Willett  for  specific  per- 
formance of  the  contract  A  demurrer  inter- 
posed by  Annie  A.  Cummings  was  sustained, 
and  the  bill  was  dismissed  by  the  court  as  to 
her.  The  other  two  defendants,  who  are  ap- 
pellees here,  filed  separate  answers,  to  each 
of  which  appellants  filed  a  replication.  The 
evidence  was  taken  in  open  court,  and  a  de- 
cree was  rendered  finding  that  by  reason  of' 
the  fact  that  Mary  B.  Gage  was  not  a  party 
to  the  contract,  and  did  not  sign  the  same, 
and  therefore  could  not  be  held  bound  to  con- 
vey the  property  the  title  to  which  was  in 
her,  there  was  such  want  of  mutuality  in 
the  contract  that  the  same  ought  not,  in  eq- 
uity, be  enforced  against  Norman  P.  Cum- 
mings, and  dismissing  the  bill  for  want  of 
equity.  Complainants  in  the  bill  appeal  to 
this  court 

Simeon  Straus,  for  appellants.  Alfred  E. 
Barr,  for  appellees. 


SCOTT,  J.  (after  stating  the  facts).  This 
la  a  contract  between  Norman  P.  Cummings 
and  Henry  H.  Gage,  and  provides  for  the 
conveyance  of  real  estate  by  each.  Mary  B. 
Gage  is  not  a  party  to  the  agreement,  and 
it  contains  no  recital  to  indicate  any  purpose 
that  she  should  be  a  party  thereto.  It  Is  not 
a  unilateral  or  option  contract,  but  provides 
absolutely  for  the  conveyance  of  all  the  real 
estate  therein  described.  The  title  to  a  part 
of  the  real  estate  which  Gage  agreed  to  con- 
vey was  vested  in  Mary  B.  Gage.  It  is  ap- 
parent that  as  the  rights  of  the  parties  ex- 
isted when  that  contract  was  concluded,  Cum- 
mings would  have  had  no  right,  at  any  time, 
to  enforce  specific  performance  thereof  be- 
cause Mary  B.  Gage  was  not  bound  thereby, 
while  It  is  apparent  from  the  contract  that 
the  purpose  was  that  the  owner  of  all  the  real 
estate  therein  described  should,  upon  the  ex- 
ecution of  the  contract,  be  bound  to  convey, 
and  not  that  Mary  B.  Gage,  the  owner  of  a 
part  of  that  which  Gage  had  agreed  to  con- 
vey, should  have  an  option  whether  or  not 
she  would  accept  the  contract  As  the  rights 
of  the  parties  were  fixed  by  that  contract, 
barring  the  question  of  a  lack  of  mutuality, 
Gage,  at  its  maturity,  would  have  had  a  right 
to  enforce  specific  performance  thereof  against 
Cummings,  while  Cummings  could  not  en- 
force specific  performance  against  Gage,  for 
the  reason  that  Gage  was  not  the  owner  of 
all  the  real  estate  which  he  had  agreed  to 
convey. 

"A  contract  to  be  specifically  enforced  by 
the  court  must  be  mutual;  that  is  to  say, 
such  that  It  might,  at  the  time  It  was  entered 
Into,  have  been  enforced  by  either  of  the  par- 
ties against  the  other  of  them.  Whenever, 
therefore,  whether  from  personal  incapacity, 
the  nature  of  the  contract,  or  any  other  cause, 
the  contract  Is  incapable  of  being  enforced 
against  one  party,  that  party  is  equally  in- 
capable of  enforcing  it  against  the  other, 
though  its  execution  in  the  latter  way  might 
in  itself  be  free  front  the  difficulty  attending 
its  execution  in  the  former."  Fry  on  Spe- 
cific Performance,  t  280;  Waterman  on  Spe- 
cific Performance,  I  196;  2  Beach  on  Modern 
Law  of  Contracts,  §  885;  Pomeroy  on  Con- 
tracts (2d  Ed.)  I  106;  Tryce  v.  Dittus,  199 
111.  189,  65  N.  E.  220;  Beard  v.  Linthicum, 
1  Md.  Ch.  345;  Duvall  v.  Myers,  2  Md,  Cn. 
401;   Luse  v.  Delta,  46  Iowa,  205. 

Applying  this  test  to  the  contract  before  us, 
it  is  apparent  that  the  decree  of  the  court 
below  is  correct,  for  the  reason  that  under 
the  contract  as  executed  Cummings  could  not 
have  specifically  enforced  the  same  against 
the  owners  of  the  real  estate  which  Gage 
agreed  to  convey. 

It  is  urged,  however,  that  Mary  B.  Gage. 
within  the  time  limited  by  the  contract  for 
the  conveyance  of  the  real  estate  by  Henry 
H.  Gage,  executed  her  deed  and  placed  it  in 
the  hands  of  a  trustee,  to  be  delivered  to 
Cummings  whenever  he  compiled  with  the 
contract  on  his  part,  and  that  this  was  an 
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acceptance  of  the  contract  on  her  part,  and 
that  thereafter  It  could  have  been  specifically 
enforced  by  either  party  thereto.  This  con- 
tract was  not  one  made  subject  to  the  ac- 
ceptance or  approval  of  Mary  B.  Gage,  and 
therein  It  is  distinguishable  from  a  so-called 
option  contract,  which,  in  accordance  with  its 
terms,  becomes  binding  as  a  contract  for  the 
purchase  and  sale  of  real  estate  between  the 
parties  only  when  the  person  entitled  to  ex- 
ercise the  option  accepts,  while  the  contract 
before  us  is  one  which',  if  binding  upon  the 
owners  of  the  real  estate  as  a  contract  of 
purchase  and  sale  at  all,  must  have  been 
binding  at  the  moment  of  its  execution. 

Appellants  rely  upon  the  case  of  Dresel  v. 
Jordan,  101  Mass.  407.  In  so  far  as  that  case 
expresses  views  at  variance  with  those  here- 
inabove set  forth,  we  deem  it  opposed  to  the 
great  current  of  authority  and  to  the  better 
reason.  Moreover,  it  is  distinguishable  in 
some  respects  from  the  case  at  bar,  while 
I/use  v.  Delta,  supra,  is  exactly  in  point 

The  decree  of  the  circuit  court  will  be  af- 
firmed.   Decree  affirmed. 


<a»  ill.  »4> 

WALLER  v.  PEOPLE. 
(Supreme  Court  of  Illinois.     April  20,  1904.) 

HOMICIDE— EVIDENCE— BUTFICIENCT—  REBUTTAL 
— WITNESSES  —  IMPEACHMENT  —  CAUSE  OF 
DEATH  —  VENUE  —  PROOF  —  INSTRUCTIONS  — 
SELF-DEFENSE — CONSIDERATION  OF  DEFEND- 
ANT'S TESTIMONY  — TRIAL— MISCONDUCT  OF 
JUBY — SEPARATION  OF  JURORS— JUDGMENT— 
rOBM— HARMLESS  ERROR. 

1.  Evidence  held  sufficient  to  support  a  convic- 
tion of  murder,  the  defense  being  self-defense. 

2.  Where  defendant's  witnesses  testified  that 
a  witness  for  the  state,  in  stating  to  them  the 
circumstances  of  the  affair,  did  not  say  that  de- 
fendant kicked  him  (witness),  whereas  he  testi- 
fied on  the  trial  that  defendant  did  kick  him,  it 
was  proper  for  the  state,  in  rebuttal,  to  intro- 
duce testimony  of  witnesses  that  at  the  time 
of  the  occurrence  said  state's  witness,  in  re- 
hearsing the  circumstances  to  them,  said  that 
defendant  did  kick  him. 

3.  Upon  the  trial,  testimony  as  to  what  a  wit- 
ness for  the  state  had  said  in  reciting  the  cir- 
cumstances of  the  killing  was  properly  exclud- 
ed, where  no  foundation  had  been  laid  on  the 
cross-examination  of  such  witness  for  tile  testi- 
mony. 

4.  Where  the  evidence  of  the  physician  attend- 
ing deceased  described  a  wound  which  any  one  of 
average  intelligence  would  know  was  mortal, 
it  was  not  necessary,  in  proof  of  the  cause  of 
death,  for  the  physician  to  have  given  his  opin- 
ion that  the  wound  was  mortal. 

5.  Evidence  showing  that  the  killing  took  place 
at  Mitchell's  mill,  at  West  End,  in  Saline  coun- 
ty, 111.,  is  sufficient  proof  of  venue. 

6.  Under  Hurd's  Rev.  St.  1899,  p.  639,  which 
requires  the  clerk,  after  judgment  in  a  crim- 
inal case,  to  deliver  a  certified  copy  of  the  judg- 
ment to  the  sheriff,  who  shall,  "without  delay," 
convey  the  convict  to  the  penitentiary,  while  the 
judgment  should  not  provide  for  removal  "with- 
in a  reasonable  time,"  such  a  provision  in  a 
judgment  will  not  be  ground  for  a  reversal  where 
it  is  not  shown  that  there  was  any  delay  or  post- 

-  ponement  in  the  execution  of  the  sentence,  so  as 
to  show  that  defendant  suffered  any  harm  on  ac- 
count thereof. 


7.  The  jury  should  not  be  allowed  to  separate 
while  deliberating  on  their  verdict  on  a  trial  for 
murder,  under  circumstances  where  any  harm 
could  possibly  come  to  the  defendant  from  the 
separation. 

8.  An  affidavit  stating  that  while  the  jury 
were  deliberating  on  their  verdict,  with  the  offi- 
cers in  charge,  one  of  the  jurors  separated  from 
the  others,  and  went  about  150  yards,  and  was 
absent  from  the  balance  ot  the  jury  for  a  con- 
siderable space  of  time,  without  showing  the 
length  of  the  time,  where  he  went,  or  what  the 
circumstances  were,  or  that  he  was  not  in  charge 
of  an  officer  all  the  time,  or  that  he  had  any  op- 
portunity to  communicate  with  any  other  per- 
son, was  insufficient  to  justify  a  new  trial. 

9.  An  instruction,  in  the  language  of  Cr.  Code, 
div.  1,  {  149,  that,  to  constitute  self-defense,  it 
must  appear  that  the  danger  was  so  urgent  that, 
in  order  to  save  defendant's  own  life  or  to  pre- 
vent great  bodily  harm,  the  killing  of  the  other 
was  absolutely  necessary,  although,  if  standing 
alone,  it  would  have  been  erroneous,  as  ignor- 
ing apparent  danger,  was  not  error,  where  all 
the  sections  of  the  Criminal  Code  relating  to 
homicide  were  given  to  the  jury,  and  with  them 
section  148,  declaring  homicide  justifiable  where 
the  circumstances  are  sufficient  to  excite  the 
fears  of  a  reasonable  person  as  to  the  necessity 
of  killing  in  self-defense,  and  the  court  also  gave 
other  instructions  to  the  effect  that  the  danger 
need  not  be  real  if  the  appearances  and  circum- 
stances were  such  as  to  raise  a  belief  of  existing 
danger  in  the  mind  of  a  reasonable  person. 

10.  An  instruction  that  the  credibility  and 
weight  of  defendant's  testimony  were  for  the  ju- 
ry, and  that  they  might  consider  his  manner  of 
testifying,  the  reasonableness  of  his  account  of 
the  transaction,  and  his  interest  in  the  case,  and 
should  consider  his  testimony  and  determine 
whether  it  was  true  or  not,  was  not  open  to  the 
objection  of  telling  the  jury  that  they  were  not 
bound  to  treat  defendant's  testimony  the  same 
as  that  of  other  witnesses. 

Error  to  Circuit  Court,  Saline  County;  A. 
K.  Vlckers,  Judge. 

Richard  Waller  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

M.  S.  Whitley,  for  plaintiff  in  error.  H.  J. 
Hamlin,  Arty.  Gen.,  and  A.  E.  Somen,  State's 
Atty.,  for  the  People. 


CARTWRIGHT,  J.  On  September  15, 
1902,  during  an  altercation  with  Joshua  Peni- 
berton  at  West  End,  in  Saline  county,  the 
plaintiff  in  error,  Richard  Waller,  when  from 
18  to  25  feet  from  Pemberton,  fired  his  re- 
volver at  him,  and  killed  Gus  Mitchell,  who 
was  reclining  on  the  porch  of  his  mill  at  one 
side  and  from  8  to  12  feet  from  Pemberton. 
Plaintiff  in  error  was  indicted  for  the  murder 
of  Mitchell,  and  upon  a  trial  was  found 
guilty,  and  sentenced  to  the  penitentiary  for 
a  term  of  18  years. 

It  is  first  contended  that  the  judgment  is 
not  justified  by  the  facts  proved,  which  are 
substantially  as  follows:  Gus  Mitchell  was 
sitting  on  the  porch  of  his  mill,  with  his  legs 
over  the  edge,  and  Joshua  Pemberton  was 
standing  on  the  ground,  leaning  on  the  porch 
with  his  elbows,  and  talking  with  him.  De- 
fendant, who  had  been  with  a  company  that 
had  a  jug  of  whisky,  and,  according  to  his 
account,  had  taken  two  drinks,  came  to 
them,  and  asked  Pemberton  whom  he  voted 
for  the  previous  spring  for  school  director. 
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Defendant  and  John  Dean  bad  been  opposing 
candidates,  and  Pemberton  replied  that  he 
voted  for  Dean.  Pemberton,  testified  that 
defendant  called  him  a  "damned  old  rascal," 
and  kicked  him  on  the  knee.  Defendant,  in 
his  testimony,  denied  this.  Pemberton  then 
picked  up  a  block  of  water  oak  2  inches  wide, 
3  inches  in  length,  and  1*4  Inches  thick;  and, 
as  defendant  backed  away  from  him,  Pem- 
berton threw  the  block,  striking  him  on  the 
hand,  or  perhaps  on  the  hand  and  nose,  as 
he  threw  up  his  hand  at  the  time.  Defend- 
ant instantly  drew  his  revolver  and  fired, 
killing  Mitchell.  The  defense  was  that  the 
shot  was  fired  in  self-defense,  although  de- 
fendant testified  that  he  meant  to  shoot  over 
Pemberton's  head.  The  evidence  justified 
the  jury  in  finding  that  defendant  provoked 
the  difficulty,  and  that  he  did  not  fire  the 
shot  in  self-defense.  Pemberton  was  a  small 
man,  weighing  122  pounds,  and  was  over  60 
years  of  age.  He  was  not  attempting  to  as- 
sault defendant,  and  did  not  have  any  weap- 
on or  missile  at  the  time  the  shot  was  fired. 
Defendant  was  about  38  years  old,  and 
weighed  about  175  pounds.  He  was  at  a 
safe  distance,  and  was  in  no  danger  what- 
ever of  any  serious  bodily  harm.  He  testi- 
fied that,  after  throwing  the  block,  Pember- 
ton stooped  and  picked  up  a  club;  but  de- 
fendant also  testified  that  be  fired  as  quick 
as  he  could  get  his  revolver  out  after  be  was 
struck  by  the  small  block,  and  It  is  quite 
clear  from  all  the  evidence  that  such  was  the 
case.    The  evidence  justified  the  verdict. 

The  next  proposition  of  counsel  is  that  the 
court  improperly  permitted  the  people  to  in- 
troduce evidence  in  rebuttal.  Various  wit- 
nesses on  the  part  of  defendant  testified  that 
the  witness  Pemberton,  in  stating  to  them 
the  circumstances  of  the  affair,  did  not  say 
that  defendant  kicked  him  before  he  threw 
the  block.  There  was  no  evidence  of  any 
contradictory  statement  by  Pemberton,  and 
the  testimony  In  question  was  for  the  purpose 
of  raising  an  inference  that  his  testimony 
that  he  was  kicked  was  a  recent  fabrication. 
In  rebuttal  the  people  were  allowed  to  in- 
troduce the  testimony  of  witnesses  that,  at 
the  time  of  the  occurrence,  Pemberton,  in 
stating  the  circumstances,  said  that  defend- 
ant kicked  him  before  be  threw  the  block. 
The  evidence  was  limited  to  about  the  time  of 
the  occurrence.  As  a  general  rule,  proof  of 
statements  made  by  a  witness  out  of  court 
harmonizing  with  his  testimony  is  inadmis- 
sible, but  where  it  is  charged  that  his  story 
is  a  recent  fabrication,  or' that  he  has  some 
motive  for  testifying  falsely,  proof  that  he 
gave  a  similar  account  of  the  transaction 
when  the  motive  did  not  exist,  or  before  the 
effect  of  the  account  could  be  foreseen,  is  ad- 
missible. Gates  v.  People,  14  111.  433;  Stoip 
v.  Blair,  68  111.  541.  It  was  not  claimed  that 
Pemberton  had  ever  made  any  different  or 
contradictory  statement,  but  the  attempt 
was  to  show  that  he  had  recently  fabricated 
the  story,  because  be  did  not  state  on  the 


prior  occasions  that  defendant  kicked  him. 
The  evidence  was  limited  to  its  legitimate 
purpose,  and  was  properly  admitted. 

It  is  next  objected  that  the  court  refused 
proper  evidence  on  behalf  of  defendant 
Henry  Stucker  was  one  of  those  testifying 
that,  In  conversation  with  him,  Pemberton 
did  not  say  anything  about  defendant  kick- 
ing him.  He  was  then  asked  if  Pemberton 
said  anything  as  to  whom  defendant  shot  at, 
and  if  he  did  not  say.that  defendant  shot  at 
him  and  nit  Gus  Mitchell.  No  foundation 
had  been  laid  on  the  cross-examination  of 
Pemberton  for  this  testimony,  and  the  court 
sustained  an  objection  to  the  questions-.  We 
do  not  see  in  what  respect  the  testimony 
would  have  contradicted  Pemberton  if  it  had 
been  admitted,  and  we  think  the  ruling  was 
right. 

It  is  next  contended  that  there  was  no 
proof  of  the  cause  of  the  death  of  Gus  Mitch- 
ell. The  doctor  attending  Mitchell  testified 
that  he  was  with  him  two-thirds  of  the  tbae 
until  his  death;  thai  be  was  suffering  front  a 
gunshot  wound;  that  the  ball  entered  t&e 
left  side,  and  ranged  upward  and  to  the  rigs*, 
passing  through  the  peritoneum  and  along 
the  intestines,  and  in  several  places  passed. 
through  the  eoils  of  the  intestines,  and  passed 
through  the  stomach,  and  upward  into  the 
back  part  of  the  right  hmg;  and  that  Mitch- 
ell died.  The  objection  fs  that  the  doctov 
should  have  given  his  opinion  that  the  wound 
was  mortal.  The  evidence  described  a  mor- 
tal wound,  and  the  proof  of  the  cause  of 
death  would  not  hare  been  more  convincing 
if  the  doctor  had  added  Ms  opinion.  Where 
the  facts  proved  are  such  that  every  person 
of  average  intelligence  would  know,  from  his 
own  knowledge  or  experience,  that  a  wound 
was -mortal,  all  the  requirements  of  the  law 
are  met. 

It  is  also  Insisted  that  the  venue  was  not 
proved.  The  evidence  was  that  the  shooting 
took  place  at  Mitchell's  mill,  in  West  End, 
In  Saline  county,  10.,  and  the  venue  was 
clearly  proved. 

The  next  point  made  is,  that  the  judgment 
Is  void  because  it  requires  the  sheriff  to 
convey  the  defendant  to  the  penitentiary 
within  a  reasonable  time.  The  court  is  re- 
quired to  pronounce  judgment,  and  section  IS 
of  division  14  of  the  Criminal  Code  then  re- 
quires that  the  clerk  of  the  court  shall  forth- 
with deliver  a  certified  copy  of  the  judgment 
to  the  sheriff  or  other  proper  officer  of  the 
county,  who  shall  without  delay  convey  the 
convict  to  the  penitentiary  of  the  state,  and 
deliver  him  to  the  warden  thereof.  Hurd's 
Rev.  St  1899,  p.  639.  The  judgment  should 
not  provide  for  removal  within  a  reasonable 
time,  but  the  presumption  is  that  the  clerk 
and  sheriff  performed  their  respective  duties 
under  the  statute;  and  there  is  nothing  to 
show  that  there  was  any  delay,  or  that  the 
statute  was  not  literally  complied  with. 
There  was  no  postponement  in*  the  judgment, 
of  the  execution  of  the  sentence,  and  it  wan 
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not  Inconsistent  with  the  performance  of 
their  duties  by  the  clerk  and  sheriff.  Inas- 
much as  it  does  not  appear  that  plaintiff  In 
error  suffered  any  harm  on  account  of  the 
form  of  the  Judgment,  It  la  not  ground  for 
reversal. 

The  next  point  made  is,  that  a  'motion  for 
a  new  trial  should  have  been  sustained  be- 
cause the  Jury  were  allowed  to  separate  while 
deliberating  on  their  verdict.  The  motion 
was  supported  by  an  affidavit  that,  while 
the  Jury  were  deliberating  on  their  verdict 
two  officers  were  in  charge  of  the  jurors,  and 
that  one  of  such  Jurors  separated  from  the 
others,  and  went  about  160  yards,  and  was 
absent  from  the  balance  of  the  Jury  for  a 
considerable  space  of  time.  In  a  case  of  this 
character  the  Jury  should  not  be  allowed  to 
separate,  while  deliberating  upon  their  ver- 
dict, under  circumstances  where  any  harm 
could  possibly  come  to  the  defendant  from 
the  separation.  McKinney  v.  People,  2  Oil- 
man, 540,  43  Am.  Dec.  66;  Jumpertz  v.  Peo- 
ple, 21  III.  875.  There  may  be  circumstances, 
however,  that  would  necessitate  a  Juror  be- 
ing absent  from  the  others  for  a  time  in 
charge  of  an  officer,  and  there  is  nothing  in 
the  affidavit  to  show  that  the  Juror  was  not 
in  charge  of  an  officer  all  the  time,  or  that 
he  had  any  opportunity  to  communicate  with 
any  other  person.  The  affidavit  does  not 
state  the  length  of  time  that  the  Juror-  was 
separated  from  the  Jury,  where  he  went,  or 
what  the  circumstances  were,  and  we  regard 
it  as  insufficient  to  justify  a  new  trial. 

Objections  are  made  to  some  instructions 
given  at  the  request  of  the  people.  The  jury 
were  very  fully  instructed,  at  the  request  pf 
the  defendant,  upon  every  proposition  of  law 
favorable  to  Mm,  Including  the  law  of  self- 
defense,  but  It  is  insisted  that  the  court 
erred  in  giving  the  ninth  instruction  on  that 
subject  at  the  request  of  the  people.  This 
instruction  was  a  copy  of  section  149  of  di- 
vision 1  of  the  Criminal  Code,  and  if  it  had 
been  given  alone,  as  the  only  instruction  on 
the  subject  of  self-defense,  it  would  have 
been  erroneous,  as  ignoring  the  doctrine  of 
apparent  danger.  Galney  v.  People,  97  III. 
270,  37  Am.  Rep.  109.  It  is  not  error,  how- 
ever, to  give  such  an  instruction  as  a  part 
of  a  series  of  Instructions  fairly  presenting 
the  law  of  self-defense.  McCoy  v.  People, 
175  111.  224,  61  N.  E.  777.  In  this  case  all 
the  sections  of  the  Criminal  Code  relating  to 
homicide  were  given  to  the  jury,  including 
sections  148  and  149.  The  court  also  gave  to 
the  jury,  at  the  request  of  the  people,  the 
14th,  15th,  and  18th  instructions,  recognizing 
fully  the  right  of  self-defense  In  cases  where 
the  danger  is  only  apparent,  and  at  the  in- 
stance of  defendant  gave  the  11th,  12th,  13th, 
14th,  15th,  16th,  17th,  and  18th  instructions, 
informing  the  jury  fully  that  the  danger 
need  not  be  real,  If  the  appearances  and  cir- 
cumstances are  such  as  to  raise  a  belief  of 
existing  danger  in  the  mind  of  a  reasonable 
person.    The  jury  were  fully  instructed  on 


the  subject,  and  could  not  have  misunder- 
stood that  the  necessity  for  taking  life  need 
not  be  actual,  but  may  be  only  apparent,  if 
the  apprehension  of  danger  is  reasonable  and 
well  grounded  from  the  surrounding  circum- 
stances. 

The  thirteenth  instruction  given  at  the  re- 
quest of  the  People  is  objected  to  as  placing 
the  plaintiff  in  error  in  a  different  class  from 
other  witnesses,  and  not  requiring  the  Jury 
to  treat  his  testimony  the  same  as  that  of 
others;  and  the  decision  In  Hellyer  v.  Peo- 
ple, 186  IIL  550,  58  N.  E  245,  is  relied  upon. 
In  that  case  the  jury  were  told  that  they 
were  not  bound  to  treat  the  defendant's  tes- 
timony the  same  as  that  of  the  other  witness- 
es. But  the  instruction  in  this  case  is  en- 
tirely different  In  this  case  the  Jury  were 
told  that  the  credibility  and  weight  of  his 
testimony  were  for  them;  that,  in  testifying, 
they  might  take  into  consideration  his  man- 
ner of  testifying,  the  reasonableness  or  un- 
reasonableness of  his  account  of  the  trans- 
action, and  his  interest  in  the  case,  and  they 
should  consider  his  testimony  and  determine 
whether  it  was  true  or  not 

We  And  no  error  in  the  record,  and  the 
Judgment  is  affirmed.    Judgment  affirmed. 


(209  111.  MO 
KINKADE  et  al.  v.  GIBSON  et  al. 
(Supreme  Court  of  Illinois.     April  20,   1004.) 

EJECTMENT — EVIDENCE-^JUDGMENTS  —  ADMI88I 
BUllTY—  EXECUTIONS  —  SCIRE    FACIAS—  DEATH 
OF  JUDGMENT   DEBTOR— EIEN   OF  JUDGMENT- 
EXECUTION    AGAINST    HEIBS — NOTICE    TO    AD- 
MINISTRATOR—SERVICE. 

1.  An  assignment  of  errors  must  be  signed  by 
plaintiff  or  his  attorney,  or  the  appeal  will  be 
dismissed  on  motion. 

2.  In  ejectment  a  judgment  was  admissible  in 
evidence,  although  it  did  not  recite  service  of 
summons  on  defendant,  where  the  summons  was 
in  evidence,  and  showed  personal  service  on  de- 
fendant more  than  10  days  before  the  first  day 
of  the  term  of  court  at  which  the  judgment  was 
rendered. 

3.  In  ejectment,  a  judgment  having  been  ad- 
mitted in  evidence,  it  was  error  to  admit  an 
execution  which  varied  from  the  judgment  in  an 
essential  particular. 

4.  In  ejectment,  a  judgment  on  a  scire  facias 
was  properly  admitted,  though  it  did  not  affirm- 
atively show  service  of  the  writ  on  defendant, 
where  the  writ  had  been  admitted,  with  a  re- 
turn thereon  showing  due  service. 

5.  Since  the  statute  requiring  notice  to  be 
given  to  an  administrator  before  issuing  execu- 
tion on  a  judgment  against  his  decedent  does 
not  specify  a  different  mode  of  service,  the  no- 
tice must  be  personally  served. 

6.  Under  the  statute  requiring  notice  to  be 
given  to  an  administrator  before  issuing  an  ex- 
ecution on  a  judgment  against  his  decedent, 
white  evidence  that  the  notice  was  mailed  is  in- 
sufficient to  show  service,  yet  such  evidence,  to- 
gether with  testimony  of  the  administrator  that 
be  received  a  notice,  and  took  it  to  the  attorney 
who  sent  it,  who  explained  it  to  him,  sufficient- 
ly shows  the  statute  to  have  been  complied  with. 

7.  In  ejectment,  where  defendants  had  no  title 
under  the  limitation  act,  payment  of  taxes  by 
them  was  immaterial,  and  receipts  showing  such 
payment  were  improperly  admitted. 

aHurd's  Rev.  St  1899,  pp.  1048  to  1053.  pro- 
vide that,  when  execution  is  not  issued  within  a 
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year  from  the  rendition  of  judgment,  the  lien  of 
the  judgment  ceases,  but  execution  may  issue 
within  7  years,  and  will  become  a  lien  from  the 
time  of  the  delivery  of  execution  to  the  sheriff. 
Where  a  person  against  whom  a  judgment  is 
rendered  dies,  execution  may  be  issued,  without 
a  revivor  of  the  judgment  against  the  heirs,  aft- 
er the  expiration  of  12  months  from  such  death, 
on  3  months'  notice  to  the  legal  representative 
or  heirs  of  the  existence  of  the  judgment.  Held 
that,  on  the  death  of  a  judgment  debtor,  execu- 
tion can  be  issued,  and  will  become  a  lien,  while 
the  title  remains  in  the  heirs,  at  any  time  with- 
in 7  years  after  the  entry  or  revivor  of  the  judg- 
ment, not  including  the  12-months  delay  on  ac- 
count of  the  death  of  the  judgment  debtor. 

Appeal  from  Circuit  Court,  Richland  Coun- 
ty; P.  A.  Pearce,  Judge. 

Ejectment  by  J.  M.  Kinkade  and  others 
against  Emily  J.  Gibson  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Levi  Clodfelter,  for  appellants.  Allen  & 
Fritchey  and  H.  G.  Morris,  for  appellees. 

OARTWRIGHT,  J.  This  Is  a  suit  in  eject- 
ment brought  by  appellants,  the  heirs  at  law 
of  James  Kinkade,  deceased,  in  the  circuit 
court  of  Richland  county,  against  the  appel- 
lees. There  was  a  plea  of  not  guilty,  and 
an  affidavit  that  the  parties  claimed  title 
.  from  a  common  source.  Upon  a  trial  before 
the  judge  without  a  jury,  the  issue  was 
found  for  the  defendants,  and  judgment  was 
rendered  against  the  plaintiffs  for  costs. 
1  Upon  the  back  of  the  transcript  a  paper 
has  been  pasted,  on  which  there  appears 
what  was  evidently  intended  as  an  assign- 
ment of  errors,  but  it  is  not  in  the  form  of 
such  an  assignment,  and  is  not  signed.  The 
assignment  of  errors  is  the  pleading  of  the 
appellant  or  plaintiff  in  error,  and  must  be 
signed  by  him  or  his  attorney.  2  Ency.  of 
PL  &  Pr.  960;  2  Oyc.  1002.  If  a  motion  had 
been  made  to  dismiss  the  appeal  for  want  of 
a  proper  assignment  of  errors,  the  appeal 
would  have  been  dismissed.  There  was  no 
motion  to  dismiss  the  appeal,  and,  the  cause 
having  been  submitted  for  decision,  we  have 
concluded  to  consider  the  case  as  presented 
by  counsel. 

James  Kinkade,  at  the  time  of  his  death, 
on  August  23,  1893,  was  the  owner  of  certain 
premises  In  Richland  county,  and  plaintiffs 
are  his  heirs  at  law.  At  the  January  term, 
1884,  of  Richland  county,  James  S.  McCart- 
ney, for  the  use  of  James  McWilliams,  re- 
covered a  judgment  in  assumpsit  by  default 
against  said  James  Kinkade  for  $410.90  and 
costs.  At  the  January  term,  1891,  that  judg- 
ment was  revived  by  default  on  scire  facias 
against  said  James  Kinkade.  Nd  execution 
was  Issued  after  the  revivor  before  the  death 
of  James  Kinkade,  on  August  23, 1893.  After 
his  death,  execution  was  issued  on  October 
24, 1894,  by  virtue  of  which  the  sheriff  levied 
upon  and  sold  said  lands  to  James  McWil- 
liams, and,  the  lands  not  being  redeemed,  a 
deed  was  executed  to  McWilliams,  and  he 
conveyed  to  Emily  J.  Gibson,  one  of  the  de- 
fendants. 


There  are  several  objections  to  rulings  on 
the  admission  of  evidence..  Plaintiffs  ob- 
jected to  the  introduction  of  the  original 
judgment  for  the  reason  that  it  did  not  re- 
cite service  of  summons  on  James  Kinkade. 
The  objection  was  overruled,  and  in  this 
there  was  'no  error,  for  the  reason  that  the 
summons  was  in  evidence,  and  showed  per- 
sonal service  on  Kinkade  more  than  10  days 
before  the  first  day  of  the  term  of  court  at 
which  the  judgment  was  rendered. 

The  defendants  offered  in  evidence  an  exe- 
cution dated  June  30,  1884,  running  in  the 
name  of  James  8.  McCartney,  for  the  use  of 
James  McWilliams,  against  James  Kinkade. 
The  execution  was  objected  to,  and  the  ob- 
jection overruled.  In  this  the  court  erred. 
An  execution  must  conform  to  the  judgment. 
Hobson  v.  McCambridge,  130  111.  367,  22  N. 
E.  823.  And  this  execution  did  not  follow 
the  judgment  in  an  essential  particular,  but 
appeared  to  have  been  Issued  on  a  different 
judgment.  The  case  must  be  treated  as 
though  the  first  execution  issued  on  the 
judgment  was  on  August  24,  1894,  after  the 
death  of  the  judgment  debtor.  But  in  our 
opinion,  neither  the  rights  of  the  parties, 
nor  the  result  of  the  suit,  was  affected  by  the 
erroneous  ruling. 

The  judgment  on  the  scire  facias  was  ob- 
jected to  on  the  specific  ground  that  It  did 
not  affirmatively  show  service  of  the  writ 
upon  the  defendant  The  writ  bad  been 
admitted  in  evidence,  with  a  return  thereon 
showing  it  had  been  duly  served,  and  the 
specific  objection  made  was  properly  over- 
ruled. The  judgment  is  exceedingly  inform- 
al, and  there  is  a  variance  between  trie  writ 
and  the  judgment  in  the  name  of  the  nominal 
plaintiff;  but  the  variance  was  not  made  a 
ground  of  the  objection,  and  there  was  no 
ruling  on  that  subject  to  be  reviewed.  The 
purpose  of  a  revivor  Is  to  renew  a  dormant 
judgment,  and  to  give  it  its  original  force  as 
a  lien  on  the  judgment  debtor's  property,  and 
the  proper  form  of  the  judgment  is  to  award 
execution  for  the  amount  of  the  original 
judgment,  with  interest  from  its  rendition, 
and  costs.  We  think  that  this  judgment,  al- 
though not  In  the  best  form,  contains  tbe 
essentials  of  a  judgment  of  revivor. 

It  was  objected  that  there  was  no  suf- 
ficient evidence  that  notice  was  given  to  tbe 
administrator  before  issuing  execution,  as 
required  by  the  statute.  An  attorney  testi- 
fied that  he  sent  a  notice  to  the  adminis- 
trator, and  filed  a  copy  with  the  clerk  of 
the  county  court,  but  that  the  copy  had  been 
lost  from  the  files.  The  statute  does  not 
specify  a  different  mode  of  service  of  the 
notice,  and  therefore  it  must  be  personal. 
Chicago  &  Alton  Railroad  Co.  v/  Smith,  7S 
111.  96.  The  evidence  that  the  notice  was 
mailed  was  not  sufficient,  but  the  adminis- 
trator testified  that  he  received  a  notice,  and 
took  it  to  the  attorney  who  sent  it,  and  that 
the  attorney  explained  It  to  him.  The  notice 
was  actually  received  by  the  administrator. 
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and  we  regard  the  statute  as  having  been 
complied  with. 

The  levy  on  the  lands  and  subsequent  pro- 
ceedings were  objected  to  on  the  ground  that 
tie  description  of  the  premises  was  uncer- 
tain. The  declaration  is  not  abstracted,  and 
the  abstract  does  not  show,  in  any  manner, 
what  lands  plaintiffs  were  seeking  to  recov- 
er. The  levy  and  subsequent  proceedings 
were  sufficiently  definite  as  to  part  of  the 
lands,  at  least;  and,  as  the  abstract  does 
not  show  what  lands  plaintiffs  were  suing 
for,  we  cannot  say  that  the  levy  did  not  de- 
scribe them. 

Several  receipts  showing  payments  of  tax- 
es by  the  defendants  were  improperly  admit- 
ted In  evidence.  There  was  no  title  in  the 
defendants  under  the  limitation  act,  and  the 
question  who  paid  the  taxes  was  immaterial. 
The  tax  receipts,  however,  did  not  affect  the 
result  in  any  way,  and  the  Judgment  cannot 
be  reversed  on  account  of  their  admission. 

The  principal  question  is  whether  the 
premises  could  be  sold  under  an  execution 
issued  after  the  death  of  James  IQnkade 
on  a  judgment  which  was  not  a  lien  upon 
the  premises  at  the  time  of  his  death.  No 
execution  was  Issued  within  a  year  after 
the  Judgment  of  revivor,  and  the  lien  of  the 
judgment  therefore  expired  in  the  lifetime 
of  tbe  judgment  debtor.  By  the  statute  a 
judgment  of  a  court  of  record  is  a  lien  on  the 
real  estate  of  the  person  against  whom  it 
is  obtained,  from  the  time  it  is  rendered  or 
revived,  for  a  period  of  seven  years.  When 
execution  is  not  issued  within  one  year  from 
such  rendition,  the  lien  so  created  ceases, 
but  execution  may  issue  within  seven  years, 
and  will  become  a  lien  from  the  time  of  the 
delivery  of  the  execution  to  the  sheriff.  In 
case  of  tbe  death  of  a  person  against  whom 
a  Judgment  Is  rendered,  execution  may  issue 
and  a  sale  be  made  without  reviving  the 
judgment  against  his  heirs;  but  no  execu- 
tion can  issue  until  after  tbe  expiration  of 
12  months  from  his  death,  nor  until  his  legal 
representative  or  heirs  shall  have  had  3 
months'  notice  of  the  existence  of  the  judg- 
ment Hurd's  Rev.  St.  1899,  pp.  1048-1053. 
After  the  expiration  of  one  year  from  the 
Judgment  of  revivor,  James  KInkade  could 
have  sold  the  premises  discharged  of  the  lien 
of  the  judgment;  but,  if  he  had  been  living 
when  execution  was  issued,  it  would  have 
become  a  Hen  upon  the  premises  when  de- 
livered to  the  sheriff.  The  claim  here  is  that, 
tbe  title  having  passed  to  the  heirs  after  the 
lien  had  expired,  they  took  the  premises  un- 
affected by  the  Judgment,  and  that  the  exe- 
cution afterward  issued  did  not  become  a 
lien.  We  are  of  the  opinion  that  execution 
could  be  issued  and  would  become  a  lien 
while  the  title  remained  in  the  heirs,  at  any 
time  within  7  years  after  the  judgment  was 
revived,  not  including  the  delay  on  account 
of  the  death  of  the  judgment  debtor.  The 
cases  relied  upon  by  counsel  are  where  an 
execution  could  not  have  been  issued  so  as 


to  become  a  Hen  if  the  judgment  debtor  had 
been  living.  The  statute  fixes  no  limitation 
to  the  issuance  of  execution  against  the  lands 
of  tbe  deceased  judgment  debtor,  other  than 
the  general  provision  and  tbe  provision  that 
the  delay  on  account  of  tbe  death  of  the 
defendant  shall  not  be  considered  as  any 
part  of  the  time  for  Issuing  execution.  The 
provision  is  general  that  execution  may  is- 
sue against  the  real  estate  of  the  deceased 
judgment  debtor,  provided  that  no  execution  . 
shall  issue  until  after  the  expiration  of  12 
months,  and  after  notice  to  the  legal  repre- 
sentative or  heirs.  There  seems  to  be  no 
sufficient  reason  why  the  lands  of  the  de- 
ceased judgment  debtor  should  not  be  sub- 
ject to  execution  within  the  statutory  period, 
so  long  as  they  are  held  by  his  heirs  or  dev- 
isees. Tbe  death  of  the  Judgment  debtor 
does  not  change  the  legal  status  of  the  Judg- 
ment, and  tbe  statute  only  affects  its  enforce- 
ment by  staying  execution  for  a  fixed  period. 
There,  is  no  material  error  in  the  record, 
and  the  judgment  Is  affirmed.  Judgment  af- 
firmed. 

(209  111.  *68> 

MILLIGAN  v.  MACKINLAY. 

(Supreme  Court  of  Illinois.     April  20,  1904.) 

PARTNERSHIP—  UNINCORPORATED  STOCK  SYNDI- 
CATE—BELATION  OF  MEMBERS — ACTION  AT 
LAW  BY  ONE  PARTNER  AGAINST  ANOTHER 
PARTNER— WHEN   MAINTAINED. 

l.The  members  of  an  unincorporated  stock 
syndicate,  formed  to  buy,  subdivide,  and  sell  real 
estate  for  profit  in  a  city,  are  partners,  bo  that 
an  action  at  law  will  not  lie  in  favor  of  one 
member  against  another  member  on  a  demand 
growing  oat  of  the  transactions  of  the  syndicate 
until  a  settlement  and  a  balance  struck. 

2.  One  partner  cannot  maintain  an  action  at 
law  against  another  partner  for  the  amonnt 
found  due  in  a  suit  for  an  accounting,  unless 
the  latter  partner  is  guilt;  of  fraud  in  withhold- 
ing payment  of  the  sum  adjudged  due. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  James  Mllligan,  Jr.,  against 
Thomas  H.  Mackinlay.  From  a  Judgment  of 
the  Appellate  Court  (108  111.  App.  600),  af- 
firming a  judgment  of  the  circuit  court  sus- 
taining a  demurrer  to  tbe  declaration  and 
dismissing  the  suit,  plaintiff  appeals.  Af- 
firmed. 

This  Is  an  appeal  from  a  judgment  of  the 
Appellate  Court  for  the  Second  District,  af- 
firming a  judgment  of  the  circuit  court  of 
La  Salle  county  sustaining  a  demurrer  to  the 
declaration  in  an  action  on  the  case  and  dis- 
missing the  suit.  The  declaration,  as  amend- 
ed, contained  two  counts,  the  first  of  which 
alleged  that  the  plaintiff  and  defendant  were 
members  of  a  stock  company  or  syndicate, 
not  incorporated,  called  tbe  "South  Ottawa 
Improvement  Association,"  and  generally 
known  and  spoken  of  as  the  "Highland  Syn- 
dicate," formed  to  buy,  subdivide,  and  sell 
real  estate  for  profit  in  the  city  of  Ottawa; 
that  defendant  was  chosen  and  acted  as  sec- 


Digitized  by 


Google 


686 


70  NORTHEASTERN  REPORTER. 


on. 


retary  of  the  same,  and  by  virtue  of  bis  office 
as  secretary  received  and  collected,  in  trust 
for  said  syndicate,  large  sums  of  money  be- 
longing to  It,  and  wrongfully,  fraudulently, 
and  maliciously,  at  the  time  of  tbe  collection 
of  said  sums,  during  the  years  1887  to  1806, 
appropriated  the  same  to  bis  own  use,  with 
the  intention  of  never  accounting  therefor, 
and  embezzled  tbe  same,  and  that  he  has  nev- 
er accounted  for  or  paid  over  the  same;  that 
plaintiff,  being  a  member  of  said  syndicate 
and  entitled  to  a  share  of  its  assets,  on  Octo- 
ber 1,  1896,  filed  a  bill  against  the  defendant 
and  others,  charging  the  receipt  of  large  sums 
of  money  by  the  defendant,  as  Such  secre- 
tary, which  were  never  completely  accounted 
for,  and  praying  that  an  accounting  be  made 
and  the  rights  and  interests  of  all  the  parties 
be  determined  by  tbe  court;  that  tbe  de- 
fendant filed  an  answer  denying  tbe  allega- 
tions of  the  bill;  that  thereafter  the  master 
made  a  report  and  a  decree  was  entered  by 
the  court  finding  defendant  indebted  to  the 
syndicate  in  the  sum  of  $5,147.78  and  that 
the  defendant  bad  forfeited  his  interest  in 
said  syndicate;  that  it  was  decreed  by  the 
court  that  the  defendant  was  Indebted  to  tbe 
plaintiff,  on  account  pf  his  proportion  of  the 
money  embezzled,  in  the  sum  of  $1,008.15, 
and  that  plaintiff  have  Judgment  therefor; 
that  said  decree  and  findings  are  in  full  force, 
and  not  In  any  part  or  manner  reversed,  an- 
nulled, or  satisfied,  and  so  the  defendant 
wrongfully  and  maliciously  defrauded  plain- 
tiff out  of  said  sum  of  $1,008.15.  The  second 
count,  in  addition  to  the  general  statement 
of  facts  contained  in  the  first  count,  charged 
that  the  syndicate  was  not  a  partnership,  and 
states  that  the  defendant  has  no  property 
subject  to  execution,  and  that  said  court  of 
chancery  cannot  enforce  the  payment  of  the 
sum  found  due  from  tbe  defendant  to  tbe 
plaintiff. 

Lester  H.  Strawn,  for  appellant  D.  B. 
Snow,  for  appellee. 

HAND,  C.  J.  (after  stating  tbe  facts);  We 
are  of  the  opinion  that  tbe  declaration  did 
not  state  a  cause  of  action,  and.  that  the 
demurrer  thereto  was  properly  sustained.  Un- 
der the  decisions  of  this  court,  the  relation 
existing  between  the  members  of  said  syndi- 
cate was  that  of  partners  (Morse  v.  Richmond, 
97  111.  303;  Wlnstanley  v.  Gleyre,  146  111.  27, 
34  N.  E.  628);  and  the  doctrine  is  "well  set- 
tled that  an  action  at  law  will  not  lie  in  favor 
of  one  or  more  partners,  or  their  represen- 
tatives, against  one  or  more  copartners,  or 
.their  representatives,  upon  a  demand  growing 
out  of  a  partnership  transaction,  until  there 
has  been  a  settlement  of  accounts  and  a  bal- 
ance struck.  15  Ency.  of  PI.  &  rr.  p.  1005. 
As  it  does  not  appear  from  the  declaration 
that  the  defendant  has  been  guilty  of  fraud 
in  withholding  payment  of  said  sum  since 
the  decree  was  entered,  an  action  in  tort  in 
favor  of  the  plaintiff  will  not  lie  for  the 


amount  found  to  be  due  him  by  tbe  decree. 
To  bold  that  an  action  in  tort  would  lie  In 
favor  of  the  plaintiff  would  be  to  hold.  In 
case  of  the  misappropriation  of  funds  by  a 
partner,  that,  so  soon  as  the  amount  due  each 
partner  upon  a  bill  for  an  accounting  had  been 
determined,  the  partner  in  arrears  would  be- 
come immediately  liable  in  tort  to  his  co- 
partners, respectively,  for  tbe  several  amounts 
found  to  be  due  them,  the  effect  of  which 
would  be  to  make  the  decree  tbe  basis  of  an 
action  of  tort,  and  not  the  wrong  of  the  de- 
fendant as  prior  to  the  entry  of  tbe  decree 
no  action  at  law  could  be  maintained  against 
the  partner  in  default  by  bis  copartners,  or 
eltber  of  them.  Such  is  not  the  office  of  a 
decree  in  chanpery. 

The  judgment  of  the  Appellate  Court  Is  af- 
firmed. 

Judgment  affirmed. 

(208  111.  437) 

HUTCHINSON  et  ux.  v.  COONLEY. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

VENDOR  AND  PURCHASER—  WRITTEN  CONTRACT— 

MEBGEB— PERFORMANCE    Or   CONDITIONS 

—OFFER  IN  COURT. 

1.  Where,  after  an  oral  agreement  for  the 
sale  of  a  lot,  and  the  giving  of  a  receipt  by  the 
vendor  for  the  first  payment,  showing  the  terms  . 
of  the  sale,  and  after  the  price  was  fully  paid 
and  the  vendees  went  into  possession,  but  the 
vendor  refused  a  deed  on  account  of  certain  un- 
adjusted matters  between  them,  a  formal  con- 
tract was  executed  for  the  adjustment  of  all 
financial  matters  between  them,  their  rights  un- 
der the  former  negotiations  were  merged  in  this 
contract  so  that  ejectment  could  not  be  main- 
tained against  the  purchasers  till  they  failed  to 
perform  its  terms. 

2.  Where  a  contract  for  the  adjustment  of 
matters  between  parties,  including  tbe  sale  of  a 
lot  of  which  the  vendees  were  already  in  pos- 
session, called  first  for  the  vendor  to  furnish  an 
abstract  showing  title  to  the  lot  this  was  a  con- 
dition precedent ;  and,  till  it  was  performed,  the 
vendees  were  under  no  obligation  either  to  make 
or  keep  good  a  tender  or  otherwise. 

3.  A  condition  in  a  contract  for  the  sale  of 
land  requiring  the  vendor  to  furnish  an  abstract 
Showing  the  title  subject  only  to  an  incumbrance 
of  $1,000  was  not  satisfied  by  furnishing  an  ab- 
stract showing  a  trust  deed  securing  three  notes, 
of  $1,000  each,  and  an  offer  to  surrender  two 
of- the  notes,  and  to  have  interest  paid  on  the 
third  to  date,  but  unaccompanied  by  any  sat- 
isfaction signed  by  the  grantee  of  the  trust  deed. 

4.  In  ejectment  against  purchasers  in  posses- 
sion under  a.  contract  of  purchase  of  the  land  in 
question,  an  offer  by  the  plaintiff,  in  open  court, 
to  perform  the  terms  of  tne  contract,  is  unavail- 
ing, since  the  rights  to.be  determined  are  those 
that  existed  at  the  commencement  of  the  action. 

Appeal  from  Circuit  Court  Cook  County; 
C.  M.  Walker,  Judge.  , 

Action  by  John  S.  Coonley  against  John 
Hutchinson  and  wife..  From  a  Judgment  in 
favor  of  plaintiff  on  a  directed  verdict  de- 
fendants appeal.    Reversed. 

This  was  an  action  of  ejectment  brought 
In  the  circuit  court  of  Cook  county  by  John 
8.  Coonley,  appellee,  against  John  Hutchin- 
son and  his  wife,  Annie  Hutchinson,  appel- 


1  4.  See  Ejectment,  vol.  17,  Cent.  Dig.  {  64, 
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lants,  to  recover  two  certain  lots  to  the  city 
of  Chicago.  Both  parties  claim  title  from 
Imogene  L.  Hanchett  Cobb,  formerly  Imo- 
gene L.  Hanchett.  At  the  conclusion  of  all 
the  evidence,  the  Jury  returned  a  verdict  for 
the  plaintiff,  Coonley,  in  compliance  with  a 
peremptory  instruction  which  was  given  upon 
his  motion. 

The  evidence  in  chief  on  the  part  of  the 
plaintiff  consisted  of  three  deeds— one  dated 
October  1,  1882,  from  Imogene  I*  Hanchett 
Cobb  to  Frank  J.  Hanchett;  one  dated  Au- 
gust 21,  1893,  from  Frank  J.  Hanchett  to 
Buell  M.  Cobb;  and  one  dated  December  12, 
1888,  from  Buell  M.  Cobb  to  John  S.  Coonley, 
the  appellee. 

The  evidence  of  the  defendants  tended  to 
show  that  on  July  22,  1887,  John  Hutchin- 
son and  Annie  Hutchinson  purchased  the  lots 
in  question  from  Imogene  L.  Hanchett  for 
the  sum  of  9400,  agreeing  to  pay  therefor 
$50  down,  and  the  balance  at  the  rate  of 
$10  per  month;  that  John  Hutchinson  was 
a  carpenter,  and  it  was  agreed  that  the  $10 
per  month  could  be  paid  either  to  cash  or 
in  carpenter  work  done  for  Imogene  L. 
Hanchett;  that  no  deed  was  delivered  or 
writing  signed  when  the  sale  was  made,  but 
that  on  the  following  day  Imogene  I*.  Hanch- 
ett called  at  the  Hutchinson  home,  and  John 
Hutchinson  there  paid  her  the  $50  which  it 
.  bad  been  agreed  should  be  paid  down,  and 
received  the  following  writing  signed  by  her: 
"South  Englewood,  July  23,  1887.  Received 
of  John  Hutchinson  fifty  dollars  ($50)  to  ap- 
ply on  lot,  said  lot  to  cost  four  hundred  dol- 
lars ($400).  Imogene  L.  Hanchett;"  that, 
about  a  week  after  the  sale  of  the  lots,  Imo- 
gene L.  Hanchett  stated  to  John  Hutchinson 
that  she  was  under  contract  with  the  person 
from  whom  she  had  purchased  the  lots  to 
erect  a  house  thereon  during  the  fall  of  1887, 
and  offered  to  advance  the  money  for  ma- 
terials to  be  used  in  constructing  such  house 
if  Hutchinson  would  build  it;  that  this  offer 
•was  accepted,  and  the  house  was  erected  ac- 
cording to  the  agreement;  that  appellants 
moved  into  the  house  on  October  6,  1887, 
completed  it  that  fall,  and  have  resided  there 
ever  since;  that  the  agreement  concerning 
the  lots  and  that  concerning  the  bouse  were 
entirely  separate  transactions;  that  it  was 
agreed  that  all  payments,  either  in  cash  or 
■work,  were  to  be  credited  on  the  purchase 
price  of  the  lots  until  the  $400  was  paid;  that 
appellants  paid  to  Imogene  I*  Hanchett  more 
than  $400.  in  cash  and  work,  between  July 
22, 1887,  and  February,  1888,  the  last  of  such 
payments  being  made  during  the  latter 
month;  that  after  February,  1888,  she  was 
on  several  occasions  requested  to  execute  a 
deed  to  the  lots,  but  that,  although  admitting 
that  the  lots  were  fully  paid  for,  she  refused 
to  execute  such  deed  until  all  other  financial 
matters  between  them  were  adjusted. 

On  November  8,  1888,  John  Hutchinson  and 
-wife  and  Imogene  L.  Hanchett  signed  the 
following  instrument:   "This  agreement  wit- 


nesseth,  that  the  matters  of  business  between 
Imogene  L.  Hanchett,  of  South  Englewood, 
Cook  county,  Illinois,  and  Anna  Hutchinson 
and  John  Hutchinson,  of  the  same  place, 
have  been  all  adjusted,  and  It  is  agreed  by 
and  between  them  that  there  is  this  day  due 
to  said  Imogene  L.  Hanchett  from  said  Anna 
Hutchinson  and  John  Hutchinson,  on  account 
of  the  sale  of  lots  three  and  four  (3  and  4), 
in  block  fourteen  (14),  in  W.  O.- Cole's  sub- 
division of  the  north  80»t/,0o  acres  of  part 
of  the  northeast  quarter  of  section  5,  town 
37,  north,  range  14,  east,  third  principal  mer- 
idian, in  Cook  county,  Illinois,  and  all  im- 
provements thereon,  and  for  all  moneys  ad- 
vanced to  them  by  her  for  purchase  of  horse 
and  all  other  advances,  the  sum  of  $2,143.16. 
For  this  balance  to  be  adjusted  by  the  as- 
sumption of  a  mortgage  of  at  least  $1,000, 
with  interest  at  seven  per  cent  payable  half- 
yearly;  a  payment  in  cash  of  at  least  $500, 
to  be  paid  In  cash,  and  balance  to  be  secured 
by  second  mortgage  payable  in  five  years 
after  date,  with  Interest  at  seven  per  cent 
half-yearly,  with  privilege  to  pay  sums  of 
$50  or  more  at  any  payment  of  interest  on 
the  principal  sum.  It  is  understood  that  the 
mortgage  of  $1,000  shall  be  payable  on  or 
before  maturity.  This  contract  to  be  con- 
summated so  soon  as  the  abstract  and  papers 
are  furnished  and  examined  within  fifteen 
days,  or  as  much  sooner  or  as  soon  thereafter 
as  the  deed  is  ready  and  the  title  accepted." 
Previous  to  signing  the  above  instrument, 
Imogene  L.  Hanchett,  without  the  knowledge 
of  the  appellants,  had  executed  a  trust  deed 
on  the  lots  in  question  to  one  Waughop  to 
secure  three  promissory  notes,  jeach  for  $1,- 
000,  The  evidence  for  appellants  tends  to 
show  that,  after  signing  the  Instrument  of 
November  8th,  Imogene  L.  Hanchett  refused 
to  carry  out  the  terms  thereof;  that  she 
submitted  an  abstract  of  title  to  Lowrey,  the 
legal  adviser  of  appellants,  which  showed  tht 
trust  deed  of  $3,000  to  Waughop  to  be  a  lien 
upon  the  lots;  that  Lowrey  objected  to  the 
title  because  of  the  abstract"  and  told  her 
that  as  soon  as  it  was  adjusted  he  would 
pay  the  $500,  but  that  she  refused  to  do  any- 
thing about  the  mortgage,  and  stated  that 
she  would  not  carry  out  the  agreement  of 
November  8th;  that  afterwards  Lowrey  ten- 
dered to  her  $500  in  gold,  and  requested  that 
she  execute  a  deed  to  the  premises  "and 
straighten  up  the  deal  with  them,"  but  that 
she  refused  to  accept  the  money  "or  have 
anything  further  to  do  with  the  deal."  The 
evidence  does  not  show  that  any  specific  of- 
fer was  made  by  appellants  to  assume  a 
mortgage  of  $1,000,  nor  any  tender  of  or  of- 
fer to  execute  a  second  mortgage.  Accord- 
ing to  Lowrey's  testimony,  the  $500  in  gold 
was  placed  in  the  bank,  and  was  subsequent- 
ly checked  out  by  him  In  the  payment  of 
personal  claims,  and  there  were  numerous 
occasions  thereafter  when  he  did  not  have 
that  amount  of  money  on  deposit  to  the 
bank. 
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According  to  the  testimony  6f  one  Arnold, 
during  the  first  part  of  August,  1899,  he 
(Arnold),  acting  on  behalf  of  appellee,  went 
to  the  Hutchinson,  home,  and  there  tendered 
to  John  Hutchinson  a  warranty  deed  to  the 
property,  signed  by  Coonley  and  wife,  as 
grantors,  to  John  Hutchinson  and  Annie 
Hutchinson,  grantees;  also  an  abstract  of 
title  to  the.  lots;  and  that  be  offered  to  have 
canceled  two  of  the  notes  secured  by  the 
mortgage,  leaving  one  note  for  $1,000  un- 
paid, but  with  interest  thereon  paid  to  date; 
that  Hutchinson  said  he  knew  nothing  about 
what  Arnold  was  tendering,  and  would  .have 
nothing  to  do  with  it  John  Hutchinson 
testified  in  reference  to  this  transaction  that 
Arnold  called  at  his  house  with  papers  in 
his  hand,  and  stated  that  he  wanted  to  get 
a  settlement  between  Hutchinson  and  Coon- 
ley; that  he  said  he  was  ready  with  the 
abstract  and  deed;  that  he  handed  witness 
the  agreement  of  November  8th,  but  that  wit- 
ness handed  it  back  to  Arnold  and  told  him 
tbat  Lowrey,  his  attorney,  had  instructed 
him  to  have  no  dealings  with  Arnold  in  the 
matter,  but  to  send  Arnold  to  him,  Lowrey. 
Nothing  further  was  done  by  any  of  the  par- 
ties towards  carrying  out  the  agreement  of 
November  8,  1889,  up  to  October  19,  1899, 
the  date  when  this  suit  was  commenced. 

The  action  of  the  court  In  directing  a  ver- 
dict for  the  plaintiff  is  urged  as  the  cause 
for  a  reversal  of  the  Judgment  below. 

Frederick  Arnd  (Charles  Arnd.  of  counsel), 
for  appellants.  Arthur  W.  Underwood,  for 
appellee. 

SCOTT,  J.  (after  stating  the  facts).  We 
regard  the  rights  of  the  parties  under  the 
contract  evidenced  by  the  receipt  as  being 
merged  in  the  written  agreement  of  Novem- 
ber 8,  1889.  After  the  execution  of  that 
agreement,  Hutchinson  and  wife  were  pur- 
chasers in  possession  under  a  contract  of 
purchase,  and  a  suit  in  ejectment  could  not 
be  maintained  against  them  until  they  had  in 
some  manner  made  default  in  the  perform- 
ance thereof.  Stow  v.  Russell,  36  111.  18; 
Kilgour  v.  Gockley,  a3  111.  109;  Chicago  & 
Eastern  Illinois  Railroad  Co.  v.  Hay,  119 
III.  493,  10  N.  E.  29. 

The  first  thing  in  point  of  time  required  by 
this  contract  was  that  Imogene  L.  Hanchett 
should  furnish  an  abstract  showing  title  in 
her,  as  contemplated  by  that  contract,  name- 
ly, a  title  subject  only  to  a  mortgage  se- 
curing a  note  for  $1,000,  due  one  year  after 
date,  with  interest  at  7  per  cent,  payable 
half-yearly;  principal  and  interest  payable 
on  or  before  maturity,  at  the  option  of  the 
payor.  This  was  a  condition  precedent,  with 
which  she  had  to  comply  before  the  Hutch- 
lnsons  were  under  obligation  to  do  anything 
at  all.  Howe  v.  Hutchison,  105  111.  501. 
Shortly  after  November  8,  1889,  she  did  fur- 
nish an  abstract;  but  it  showed  a  trust  deed 
on  the  property  in  favor  of  John  W.  Waug- 
hop  for  $3,000,  and  was  objected  to  for  that 


reason.    She  had  placed  this  incumbrance  on 
the  property  after  its  sale  to  the  Hutchin- 
sons,  without  their  knowledge.    The  evidence 
tends  to  show  that  thereafter  the  Hutchin- 
sons  tendered  her  the  $500  which  they  were 
to  pay  in  cash,  and  requested  that  she  close 
the  matter  up  In  accordance  with  the  terms 
of  her  agreement  but  that  she  refused  to  ac- 
cept the  same,  and  then  stated  that  she 
would  not  carry  out  the  contract    The  evi- 
dence shows  that  this  tender  has  not  been 
kept  good.     That  is  a  matter  of  no  conse- 
quence, as  there  was  no  occasion  to  make 
it  until  an  abstract  was  furnished  in  accord- 
ance with  the  terms  of  the  contract    Such 
an  abstract  never  has  been  furnished.     In 
August  1899,  one  Arnold,  acting  for  appel- 
lee, offered  to  John  Hutchinson  a  warranty 
deed  for  the  property,  signed  by  the  then 
owners  thereof,  accompanied  by  an  abstract 
of  title  to  the  lots  certified  to  April  29,  1899, 
which  still  showed  the  Waughop  trust  deed 
for  $3,000.    The  debt  thereby  secured  was 
evidenced  by  three  notes  of  $1,000  each.    At 
the  time  of  making  the  tender,  Arnold  of- 
fered to  surrender  two  of  these  notes,  and 
credit  interest  on  the  third  to   that  time. 
The  deed  so  offered  recited  that  It  was  sub- 
ject to  an  Incumbrance  of  $1,000.    This  was 
not  a  compliance  with  the  contract  In  refer- 
ence to  furnishing  the  abstract    Appellants 
were  entitled  to  an  abstract  certified  down  to 
the.  date  of  its  delivery,  or  as  near  thereto 
as  it  could  be  certified  in  the  orderly  trans- 
action of  business.     Further,  this  abstract 
showed  a  trust  deed  on  the  property  secur- 
ing three  notes  for  $1,000  each.     It  should 
have  shown  satisfaction  of  that  instrument 
to  the  extent  of  two  of  the  three  notes  by 
it  secured,  or  should  have  been  accompanied 
by  an  instrument  signed  by  Waughop,  show- 
ing satisfaction  to  that,  extent     What  au- 
thority Arnold  had  to  deliver  the  notes  does 
not  appear,  and  It  is  not  claimed  tbat  he 
made  any  offer  or  had  any  authority  to  have 
the  mortgage  satisfied  pro  tanto  of  record. 
At  this  time  John  Hutchinson,  who,  from  his 
testimony,  does  not  appear  to  have  been  a 
man  of  much  business  ability,  referred  Ar- 
nold to  his  attorney,  but  Arnold  did  not  take 
the  matter  up  with  him.    The  evidence  does 
not  show  tbat  appellants  have  ever  been  In 
default    The  condition  of  the  title,  as  shown 
by  the  abstract  has  never  been  such  tbat  the 
Hutchinsons  could  have  accepted  a  deed  from 
appellee  or  his  grantors  as  a  substantial  com- 
pliance with  the  contract    At  all  times  since 
the  execution  thereof  the  amount  secured  by 
the  trust  deed  on  the  property  has  exceeded 
the  amount  of  the  unpaid  purchase  money 
mentioned  in  the  agreement 

On  the  trial,  counsel  for  appellee  offered 
in  open  court  to  comply  with  the  contract. 
This  offer  avails  nothing,  and  was  not  prop- 
erly made  in  the  presence  of  the  Jury,  as 
the  rights  to  be  determined  In  the  case  are 
those  that  existed  at  the  time  suit  was  com- 
menced. 
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It  was  error  to  instruct  the  jury  to  find 
for  plaintiff.  The  judgment  of  the  circuit 
court  will  be  reversed,  and  the  cause  re- 
manded.   Reversed  and  remanded. 


(209  111.  180) 

GANNON  v.  HOLES  et  al. 
(Supreme  Court  of  Illinois.    April  20,  1004) 

DEED   AS   MOBTGAOE— BUBDEN   OB  PBOOF— BU»- 

nciiNcr  or  evidence— con vbyance  by 

GBANTEE— EFFECT. 

1.  The  burden  of  proof  is  on  a  party  claiming 
that  an  absolute  deed  is  a  mortgage  to  sustain 
his  claim  by  clear  and  convincing  evidence. 

2.  Evidence  in  a  suit  by  the  owner  of  realty, 
conveyed  by  a  deed  accompanied  by  a  written  de- 
feasance, to  have  a  deed  from  her  grantee  to  a 
third  person  declared  also  a  mortgage,  examin- 
ed, arid  held  insufficient  to  show  that  such  third 
person  did  not  actually  purchase  the  property. 

3.  Where  a  grantee  in  a  deed  accompanied  by 
a  written  defeasance  deeds  to  a  third  person,  to 
whom  the  original  owner  afterwards  assigns  her 
equity,  the  intention  of  all  the  parties  being  to 
invest  such  third  person  with  the  absolute  title, 
he  takes  such  title,  notwithstanding  his  grantor 
was  merely  a  mortgagee. 

Error  to  Appellate  Court,  Second  District 
Action  by  Bridget  Gannon  against  Fred  E. 
Moles   and  others.   .Judgment  of  the  Appel- 
late Court  affirming  a  decree  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

This  is  a  bill  filed  on  January  4,  1902,  in 
the  circuit  court  of  Kane  county  by  the  plain- 
tiff in  error  against  the  defendants  in  error 
for  the  redemption  of  a  farm  of  220  acres  in 
that  county.    The  defendant  in  error  Haish,' 
one  of  the  defendants  below,  filed  no  answer, 
and  the  bill  was  taken  as  confessed  against 
bim.    The  defendant  in  error  Moles,  the  other 
defendant  below,  filed  an  answer,  denying 
the  material  allegations  of  the  bill,  and  to  his 
answer  a  replication  was  filed.    The  cause 
•was  heard  in  open  court  before  the  chancel- 
lor, and  all  the  witnesses  who  were  examined 
upon  the  hearing  testified  orally.    The  court 
below  found  that  the  defendant  in  error 
Moles  did  not  hold  the  title  to  the  farm  as  se- 
curity, but  was  an  absolute  purchaser,  and 
bad  paid  the  full  consideration,  which  was 
tbe  fair  cash  value  of  the  land,  and  dismiss- 
ed the  bill  at  complainant's  costs.    Plaintiff 
in  error,  the  complainant  below,  took  an  ap- 
peal to  the  Appellate  Court,  where  the  decree 
entered  below  was  affirmed.     The  case  is 
brought  here  by  writ  of  error  for  the  pur- 
pose of  reviewing  the  Judgment  of  affirm- 
ance entered  by  the  Appellate  Court 

Jones  &  Rogers  and  J.  E.  Matteson,  for 
plaintiff  In  error.  D.  B.  Sherwood,  for  de- 
fendants in  error. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  question  presented  by  the  record  is 
largely  a  question  of  fact  and  that  question 
ox*  fact  is  whether,  under  the  circumstances 

5  i.  See  Mortgages,  vol.  86,  Cent  Dig.  (J  96,  109. 
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shown  by  the  evidence,  the  farm  formerly 
owned  by  the  plaintiff  in  error  was  purchas- 
ed by  the  defendant  in  error  Moles,  or  wheth- 
er he  held  the  title  thereto  as  mortgagee, 
merely,  subject  to  redemption  by  plaintiff 
in  error. 

The  material  facts  are  substantially  as  fol- 
lows: On  and  before  October  14, 1893,  plain- 
tiff in  error  was  indebted  in  the  sum  of 
about  $5,830.68  to  the  defendant  In  error 
Jacob  Haish,  of  De  Kalb  county,  and,  In  or- 
der to  secure  such  indebtedness,  conveyed  to 
Haish  her  farm  of  220  acres  in  Kane  county 
by  an  absolute  deed  of  conveyance.  By  the 
terms  of  the  deed,  the  grantor,  Bridget  Gan- 
non, a  widow,  of  the  town  of  Virgil,  in  Kane 
county,  conveys,  for  the  expressed  considera- 
tion of  $ 5,830.68,  to  Jacob  Haish,  of  the  city 
of  De  Kalb,  in  De  Kalb  county,  the  farm  in 
question,  which  -deed  was  recorded  on  No- 
vember 7, 1883.  At  the  same  time,  to  wit  on 
October  14,  1808,  articles  of  agreement  were 
executed  between  Jacob  Haish,  of  the  first 
part,  and  Bridget  Gannon,  of  the  second  part, 
wherein  It  was  provided  that  if  the  party  of 
the  second  part  should  first  make  payment 
and  perform  the  covenants  thereinafter  men- 
tioned on  her  part  to  be  made  and  performed, 
said  party  of  the  first  part  covenanted  and 
agreed  to  convey  to  the  party  of  the  second 
part  in'  fee  simple,  subject  to  the  same  in- . 
cumbrances  as  were  then  on  the  land,  the 
said  farm,  by  a  good  and  sufficient  warranty 
deed;  and  the  party  of  the  second  part  there- 
by covenanted  and  agreed  to  pay  to  the  said 
party  of  the  first  part  the  sum  of  $5,380.77 
two  years  after  date,  with  Interest  at  7  per 
cent  This  defeasance  or  article  of  agree- 
ment was  signed  by  both  Jacob  Haish  and 
Bridget  Gannon  under  their  seals. 

The  deed,  so  executed  by  plaintiff  In  error 
to  the  defendant  in  error  Haish,  though  ab- 
solute on  its  face,  was  a  mortgage,  when  con- 
sidered in  connection  with  the  written  defeas- 
ance executed  simultaneously  with  it  "The 
doctrine  is  well  settled  that  a  deed  absolute 
in  terms,  if  intended  to  secure  an  indebted- 
ness, Is  a  mortgage,  whether  the  intention  is 
manifested  by  a  written  defeasance,  by  parol 
declarations,  or  by  the  acts  of  the  parties." 
Cassem  v.  Heustis,  201  I1L  208,  66  N.  E.  283, 
94  Am.  St  Rep.  160,  and  cases  cited  on  page 
215,  201  111.,  page  286,  66  N.  E.,  94  Am.  St 
Rep.  160.  Indeed,  it  is  not  denied  by  either 
of  the  parties  to  this  litigation  that  the  deed 
and  defeasance  above  described  constituted 
a  mortgage,  as  between  the  plaintiff  In  error 
and  defendant  in  error  Haish. 

The  evidence  shows  that  Haish  held  one 
or  more  mortgages,  or  other  evidences  of  in- 
debtedness, against  the  plaintiff  in  error,  be- 
sides that  represented  by  the  deed  and  de- 
feasance as  above  set  forth.  About  January, 
1805,  Haish  began  to  press  the  plaintiff  In 
error  for  the  payment  of  her  indebtedness  to 
him;  and  the  plaintiff  in  error  applied  to  the 
defendant  in  error  Moles,  who  was  her  son- 
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In-law,  the  husband  of  her  daughter  Katie,  to 
assist  her  In  her  pecuniary  troubles.  On  Jan- 
uary 11  and  12,  1896.  meetings  were  held  at 
the  bank  of  Halsb,  In  De  Ealb,  for  the  pur- 
pose of  ascertaining  the  amount  of  the  In- 
debtedness of  plaintiff  In  error  to  Halsh,  and 
for  the  purpose  of  consummating  the  ar- 
rangement, which  is  claimed  by  Moles  to  have 
been  a  sale  of  the  farm  to  him,  and  by  plain- 
tiff in  error  to  have  been  merely  a  mortgage 
of  the  farm  by  her  to  Moles.  At  one  or  both 
of  the  meetings  on  January  11th  and  12th, 
there  were  present  Haish  and  Mrs.  Gannon, 
the  plaintiff  in  error,  and  her  two  sons,  Ed- 
ward L.  Gannon  and  William  P.  Gannon,  and 
Moles,  the  defendant  In  error,  and  R.  N.  Bots- 
ford, who  appeared  to  act  as  attorney  for 
both  Moles  and  Mrs.  Gannon.  The  whole 
matter  was  settled  and  arranged  In  the  man- 
ner herein  stated  on  the  afternoon  of  Jan- 
uary 12,  1805;  the  parties  differing  in  their 
testimony  as  to  the  precise  hour  in  the  after- 
noon when  the  business  was  concluded.  At 
that  time  Haish,  holding  the  title  to  the  farm, 
with  the  consent  of  Mrs.  Gannon,  executed  a 
deed  of  the  farm  to  Moles.  This  deed  bears 
date  January  12,  1895,  and  Is  signed  by  Ja- 
cob Haish  and  his  wife,  and  conveys  to  Fred 
R.  Moles,  of  Chicago,  the  farm  In  question, 
.for  an  expressed  consideration  of  $8,661.58. 
The  sum  of  $8,661.58  was  there  ascertained 
to  be  the  amount  of  the  Indebtedness  due 
from  plaintiff  in  error  to  Haish,  and  this 
amount  was  agreed  upon  as  such  Indebted- 
ness by  all  the  parties.  The  whole  amount 
of  the  consideration  named  in  the  deed  was 
not  then  paid  by  Moles  to  Halsh;  but  Moles 
paid  to  Haish  $2,661.58  in  cash,  and  executed 
to  Haish  a  mortgage  upon  the  farm  of  220 
acres  so  deeded  to  him  by  Haish  to  secure  a 
note  for  $6,000,  payable  five  years  after  date, 
with  interest  payable  annually  at  the  rate 
of  6  per  cent,  per  annum.  The  payment  of 
$2,661.58  and  the  execution  of  the  mortgage 
for  $6,000  settled  the  indebtedness  of  plain- 
tiff in  error  to  Haish. 

On  October  14,  1893,  the  day  on  which 
the  defeasance  was  executed  by  Halsh  and 
Mrs.  Gannon,  she,  by  indorsement  thereon, 
assigned  and  transferred,  for  the  expressed 
consideration  of  $1,000,  all  her  right,  title, 
and  interest  in  and  to  said  defeasance  or  con- 
tract to  her  two  sons,  William  P.  Gannon 
and  Edward  L.  Gannon.  This  written  as- 
signment was  signed  by  Mrs.  Gannon.  It  is 
not  altogether  clear  from  the  evidence  what 
the  object  of  this  assignment  to  her  sons 
was.  She  bad  another  son,  named  Tom  Gan- 
non, with  whom  she  bad  had  some  litigation, 
and  Tom  Gannon  held  against  her  a  judg- 
ment for  $1,000,  upon  which  be  subsequently 
filed  against  her  a  creditors'  bill.  Whether 
at  that  time  she  actually  owed  her  sons  Wil- 
liam and  Edward  a  debt,  for  the  security  of 
which  she  transferred  her  contract  with 
Haish  to  them,  or  whether  the  assignment  to 
them  was  made  for  the  purpose  of  prevent- 


ing the  enforcement  of  the  Judgment  of  her 
son  Tom  against  the  property,  is  not  alto- 
gether clear. 

On  January  11,  1895,  William  and  Edward 
Gannon,  by  a  written  instrument  executed 
under  their  hands  and  seals,  for  an  express- 
ed consideration  of  $3,000,  sold,  assigned,  and 
transferred  unto  Fred  R.  Moles  all  their  right, 
title,  and  Interest  in  and  to  said  contract, 
therein  designated  "the  within  contract," 
with  full  power  and  authority  to  Moles  to 
exercise  all  rights  and  privileges  therein 
granted  to  them.  On  January  11  and  12, 
1895,  Moles  paid  to  Edward  and  William 
Gannon,  in  cash,  $338.42.  At  the  same  time 
he  executed  his  three  notes— one  for  $1,000, 
payable  on  or  before  October  14,  1895,  to 
the  order  of  Edward  Gannon,  with  interest 
at  6  per  cent.;  one  for  $1,000,  payable  one 
year  after  date  to  the  order  of  William  M. 
and  Edward  Gannon,  with  interest  at  6  per 
cent.;  and  another  for  $1,000,  payable  on  or 
before  October  14,  1895,  to  the  order  of  Wil- 
liam Gannon,  with  interest  at  6  per  cent 
The  sum  of  $8,661.58,  paid  by  Moles  to  Halsh 
In  cash  and  by  mortgage,  as  above  stated, 
and  the  check  for  $338.42  paid  to  Edward 
and  William  Gannon,  and  the  three  notes, 
each  for  $1,000,  payable,  one  to  the  order  of 
Edward  and  William  Gannon  both,  and  one 
to  the  order  of  Edward  Gannon  alone,  and 
the  other  to  the  order  of  William  Gannon 
alone,  made  altogether  the  sum  of  $12,000. 

Defendant  in  error  Moles  claims  that  he 
bought  the  farm  from  his  mother-in-law, 
'  Mrs.  Gannon,  for  $12,000,  and  paid  for  it  by 
discharging  her  indebtedness  to  Halsh,  and 
by  paying  to  her  sons  $3,338.42  in  the  check 
and  notes  above  mentioned.  The  plaintiff  In 
error  claims  that  Moles  paid  off  for  her  her 
indebtedness  to  Haish,  and  made  an  addition- 
al loan  to  her  of  the  balance  of  the  money 
advanced  by  him,  and  that  the  deed  made 
to  Moles  by  Halsh  was  merely  intended  to 
be  a  security  for  the  $12,000  so  claimed  by 
her  to  have  been  advanced  by  Moles  for  her. 

On  January  12,  1898,  Moles  paid  the  note 
and  mortgage  for  $6,000  held  by  Haish,  and 
a  release  of  the  mortgage  was  on  that  day 
executed  to  him  by  Halsh.  When  the  three 
notes,  of  $1,000  each,  were  executed  by  Moles, 
on  January  11  and  12,  1895,  they  were  not 
at  once  delivered  either  to  Mrs.  Gannon,  or 
to  her  sons  William  and  Edward,  or  either 
of  them,  but  they  were  retained  by  Botsford 
until  the  Judgment  held  by  Tom  Gannon 
against  his  mother  should  be  paid  or  settled. 
The  understanding  among  all  parties  was 
that  these  notes  should  be  held  by  Botsford, 
and  that,  out  of  the  money  to  be  realized 
upon  them,  the  Judgment  of  Tom  Gannon 
should  be  paid,  and,  when  It  was  so  paid, 
then  the  notes  were  to  be  delivered  up  either 
to  Mrs.  Gannon,  or  her  sons  Edward  and 
William.  About  December  23,  1895,  the  at- 
torney of  Tom  Gannon  and  Botsford  and 
Moles  held  a  meeting  at  Geneva,  and  there  a 
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settlement  was  made  with  Tom  Gannon,  and 
he  accepted  $500  In  payment  of  his  Judgment 
This  sum  of  $500  was  taken  out  of  one  of 
the  notes  which  had  been  executed  by  Moles, 
and  which  was  then  due.  At  that  time,  or 
before  that  time,  written  instructions  had 
been  given  to  Botsford  by  Edward  and  .Wil- 
liam Gannon  that  upon  the  settlement  of  the 
Judgment  the  notes  should  be  given  up  by 
Botsford  to  Mrs.  Gannon.  On  December  23, 
1895,  Moles  paid  the  $3,000-$500  to  discharge 
the  Tom  Gannon  Judgment,  and  $2,500  to 
Mrs.  Gannon.  Of  the  $2,500  thus  obtained 
by  Mrs.  Gannon,  she  retained  $500,  and  placed 
the  remaining  $2,000  In  the  hands  of  a  law- 
yer to  Invest  or  lend  out  for  her. 

Upon  the  foregoing  state  of  facts,  the 
question  arises  whether  the  relation  between 
Moles  and  plaintiff  In  error  was  that  of  mort- 
gagee and  mortgagor,  or  vendor  and  vendee. 
The  Appellate  Court,  In  Its  opinion,  makes 
an  elaborate  review  of  all  the  evidence,  and 
concludes  that  the  transaction  amounted  to  a 
sale  of  the  farm  to  Moles,  and  not  a  mort- 
gage of  the  same.  There  Is  great  conflict 
in  the  evidence.  As  to  the  oral  U>stimony, 
the  evidence  of  Botsford  and  Moles  sustains 
the  view  of  the  latter,  that  the  transaction 
was  a  sale,  while  the  testimony  of  Mrs.  Gan- 
non and  her  two  sons,  William  and  Edward, 
tends  to  sustain  the  opposite  theory,  that  the 
transaction  was  merely  a  mortgage.  We 
shall  not  attempt  to  analyze  all  the  testimony 
upon  this  subject,  nor  to  pass  upon  the  credi- 
bility of  the  witnesses  who  contradict  each 
other.  The  testimony  was  given  orally  in 
open  court  before  the  chancellor.  He  saw 
the  witnesses,  and  could  better  Judge  of  their 
credibility  than  we  can  from  the  record. 
"When  the  trial  court  has  had  an  oppor- 
tunity of  seeing  the  witnesses,  and  of  hear- 
ing then*  testimony  as  It  Is  delivered  orally, 
the  findings  of  such  court  upon  mere  ques- 
tions of  fact,  when  the  testimony  Is  conflict- 
ing, will  not  ordinarily  be  disturbed  on  ap- 
peal, unless  such  findings  are  clearly  and 
manifestly  against  the  preponderance  of  the 
evidence."  Burgett  v.  Osborne,  172  111.  227, 
50  N.  E.  206;  Sehoonmaker  v.  Plummer.139 
Dl.  612,  29  N.  E.  1114;  Van  Vleet  v.  De  Witt, 
200  111.  153,  65  N.  E.  677.  After  a  careful 
examination  of  the  testimony,  we  are  of  the 
opinion  that  the  chancellor  below  and  the 
Appellate  Court  have  reached  the  correct 
conclusion.  We  will  only  refer  to  some  of 
the  written  evidence  which  shows  the  trans- 
action to  have  been  a  sale  of  the  farm  by 
Mrs.  Gannon  to  her  son-in-law. 

The  law  presumes,  In  the  absence  of  proof 
to  the  contrary,  that  a  deed  Is  what  it  pur- 
ports to  be— that  Is  to  say,  an  absolute  con- 
veyance; and  the  burden  of  proof  Is  upon 
the  party  claiming  such  an  absolute  deed  to 
be  a  mortgage  to  sustain  his  claim  by  evi- 
dence sufficient  to  overcome  this  presump- 
tion of  the  law.  Heaton  v.  Gaines,  198  111. 
479,  64  N.  E.  1081.  To  show  that  a  deed  ab- 
solute on  Its  face  Is  a  mortgage,  the  evidence 


must  be  clear  and  satisfactory  and  convin- 
cing. Helm  v.  Boyd,  124  111.  370,  16  N.  B. 
85;  May  v.  May,  158  111.  209,  42  N.  E.  56. 
We  have  said  that,  "without  an  ownership 
In  lands,  there  can  be  no  mortgage  of  them." 
Heaton  v.  Gaines,  supra,  and  cases  there 
cited.  We  have  also  said  that,  In  order  to 
establish  the  fact  that  a  deed  absolute  on  Its 
face  is  a  mortgage,  It  must  appear  that  a 
debt  existed  from  the  mortgagor  to  the  al- 
leged mortgagee.  Rue  v.  Dole,  107  HI.  275; 
Freer  v.  Lake,  115  111.  662,  4  N.  E.  512; 
Heaton  v.  Gaines,  supra;  Burgett  v.  Osborne, 
supra.  In  the  case  at  bar  there  Is  no  evi- 
dence that  any  indebtedness  existed  from 
Mrs.  Gannon  to  Moles.  It  is  claimed  on  the 
part  of  the  plaintiff  in  error  that  when 
Halsh,  who  held  the  title  to  the  farm,  execut- 
ed a  deed  to  Moles,  Moles  merely  became 
thereby  an  assignee  of  the  mortgage  secur- 
ity held  by  Haish.  De  Clerq  v.  Jackson,  103 
111.  658.  It  is  true  that  under  ordinary  cir- 
cumstances, and  when  there  is  nothing  to 
show  to  the  contrary,  a  grantee  of  one  who 
holds  under  a  deed  on  its  face  absolute,  but 
in  legal  effect  a  mortgage,  occupies  the  posi- 
tion of  an  assignee  of  a  mortgage.  But  In 
the  present  case  there  Is  nothing  to  show 
that  such  was  the  position  occupied  by  Moles 
when  he  received  the  deed  from  Haish.  Im- 
mediately npon  the  execution  of  the  deed  to 
him,  and  as  soon  as  the  title  was  thereby 
vested  In  him,  he  executed  a  mortgage  to 
Haish  upon  the  property  for  $6,000,  thereby 
treating  himself  as  the  owner  of  the  prop- 
erty. No  deed  was  executed  to  Moles  by 
Mrs.  Gannon.  The  execution  of  the  mort- 
gage for  $6,000  by  Moles  to  Halsh  was  made 
with  Mrs.  Gannon's  knowledge  and  consent. 
On  January  4,  1895,  Moles  wrote  a  letter  to 
Mrs.  Gannon,  Inclosing  to  her  the  copy  of  n 
letter  which  he  had  written  to  Halsh,  and 
which  he  afterwards  sent  to  Halsh,  and  In 
that  letter  the  borrowing  of  $6,000  upon  the 
property  by  a  proposed  purchaser  Is  referred 
to.  Whether  Mrs.  Gannon  was  really  in- 
debted to  her  sons  Edward  and  William  in 
any  amount  or  not,  It  is  certainly  true  that 
all  of  the  $12,000  paid  by  Moles  over  and 
above  what  was  necessary  to  pay  off  the 
indebtedness  to  Halsh  went  to  Mrs.  Gannon, 
except  $338.42,  which  was  paid  to  her  two 
sons.  Of  the  remaining  $3,000,  she  received 
$2,500  in  cash,  and  $500  was  expended  to 
pay  the  Judgment  against  her  held  by  her 
son  Tom.  There  is  nothing  In  the  evidence, 
or  In  any  of  the  circumstances  developed  by 
the  proof,  to  show  that  what  was  paid  by 
Moles  over  and  above  the  indebtedness  to 
Halsh  was  a  loan,  and  not  purchase  money. 
Indeed,  all  the  circumstances  point  to  the 
conclusion  that  it  was  purchase  money,  and 
not  a  loan. 

On  January  3, 1895,  after  Mrs.  Gannon  had 
called  upon  Moles,  in  Chicago,  and  asked  him 
to  buy  the  farm,  she  wrote  a  letter  to  her 
daughter  Katie,  the  wife  of  Moles,  In  which 
she  says:     "Dear  Katie:     I  received  your 
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letter.  Fred  [that  Is,  Moles]  can  take  it  at 
§12,000.00,  and  our  blessing,  and  I  want  him 
to  take  it  at  once,  as  I  would  be-  crazy  before 
a  month."  Other  letters  and  other  testimony 
show  that  the  reference  in  this  letter  is  to  a 
purchase  of  the  farm  by  Moles  at  $12,000. 
When  plaintiff  in  error  said,  "Fred  can  take 
It  at  $12,000.00  *  *  *  and  I  want  him  to 
take  It  at  once,"  she  refers  to  his  taking  the 
farm  at  $12,000.  In  reply  to  this  letter  thus 
written  by  Mrs.  Gannon  on  January  3d,  Moles 
wrote  to  her  on  January  4th  as  follows: 
"Yours  of  last  night  at  hand  and  contents 
noted.  Find  enclosed  copy  of  the  letter  I 
have  sent  to  Halsh.  You  can  show  it  to  the 
boys,  and  tell  them  what  arrangements  you 
made  with  me,  because,  if  they  are  not  satis- 
fled,  I  don't  want  to  take  the  farm,  and  in 
fact  it  Is  only  an  accommodation  to  you  that 
I  go  into  it  I  will  go  and  see  Ranstad  and 
Botsfleld  when  I  am  at  Elgin  Monday;  then 
I  will  know  how  to  talk  to  those  at  Elgin. 

•  *  *  .  You  could  have  the  boys. tell  Mr. 
Halsh  that  you  have  a  purchaser  for  the 
place,  but  don't  say  what  the  price  is,  or 
who  it  Is.  He  might  decide  to  pay  you  more 
than  what  I  have  offered  you."  In  the  copy 
of  the  letter  written  to  Halsh  which  Moles 
Inclosed  In  his  letter  to  Mrs.  Gannon,  he  tells 
Halsh  that  he  can  get  a  purchaser  for  the 
farm,  who  wants  five  years'  time  on  $6,000 
at  6  per  cent.,  and  asks  Mm  If  he  can  make 
such  a  loan;  and  he  then  says:  "If  you 
would  favor  me  with  an  Itemized  statement 
of  your  claims  against  the  farm,  so  that  I 
can  explain  them  to  Mrs.  Gannon,  I  think  we 
can  close  this  deal  Immediately  with  a  satis- 
factory settlement  I  don't  fully  understand 
what  condition  her  affairs  are  In  with  you,  as 
I  understand  you  have  the  deed  of  the  farm, 
and  she  has  a  contract  of  return  sale  within 
two  years  at  a  certain  sum;  if  such  is  right, 
the  purchaser  I  have  will  settle  with  her, 
and  you  can  convey  the  property  to  the  pur- 
chaser on  the  terms  as  before  stated."  On 
January  7,  1895,  Mrs.  Gannon  answered  this 
letter  of  January  4th  by  a  letter  to  her  daugh- 
ter, In  which  she  says:  "Dear  Katie:  I  re- 
ceived your  letter.  *  *  *  Katie,  for 
God's  sake,  let  ye  not  let  your  mother  and 
father's   grand   home   go   to    the    stranger. 

*  *  *  So  don't  think  but  you  are  making 
money  by  buying  that  farm,  that  has  every- 
thing on  It  nothing  wanted  on  it  good  fences, 
and  the  buildings  are  the  best  In  the  town- 
ship," etc.  These  letters  all  show  that  the 
parties  had  In  view  a  sale  of  the  farm  by 
Mrs.  Gannon  to  Moles,  and  not  a  transfer 
from  Halsh  to  him  as  mortgagee.  She  was 
unable  to  pay  her  Indebtedness  to  Halsh,  and 
he  was  threatening  the  foreclosure  of  a  mort- 
gage that  he  held  upon  the  property.  Her  at- 
torney, Mr.  Botsford,  had  advised  her  to  sell 
the  farm.  In  order  to  get  as  much  out  of  her 
equity  of  redemption  as  possible  before 
any  foreclosure  proceedings  should  be  com- 
menced. 

The  two  sons  of  Mrs.  Gannon,  William  and 


Edward,  were  unable  to  be  present  at  the 
meeting  in  December,  1896,  where  the  Tom 
Gannon  Judgment  was  settled,  and  the  notes 
against  Moles  were  turned  over  to  Mrs.  Gan- 
non, and  paid  to  her.  Edward  L.  Gannon  on 
December  17,  1895,  in  view  of  the  Impossi- 
bility of  his  being ,  present  at  that  meeting, 
wrote  the  following  letter  to  Mr.  Botsford: 
"Being  In  a  position  where  I  am  not  certain 
of  a  leave  of  absence  being  granted  me,  I 
give  my  mother,  Mrs.  B.  Gannon,  full  power 
to  act  for  me  in  all  matters  pertaining  to  late 
sale  of  the  farm,  and  also  the  disposition  of 
all  notes  held  by  you."  Edward  Gannon, 
who  was  present  on  January  11th  and  12th 
when  the  transaction  took  place  by  which  the 
indebtedness  to  Halsh  "was  settled,  and  the 
title  to  the  farm  was  transferred  to  Moles, 
speaks  of  It  In  this  letter  of  December  17, 
1895,  as  the  "late  sale  of  the  farm."  It  Is 
singular  that  he  should  thus  speak  of  it  as  a 
sale,  if  it  was  understood  at  the  time  by  his 
mother  and  his  brother  and  himself  that  It 
was  merely  a  transfer  of  the  rights  of  Haish 
as  mortgagee  to  Moles,  and  that  Moles  held 
the  property  as  mortgagee,  subject  to  redemp- 
tion by  Mrs.  Gannon.  When  Mrs.  Gannon 
said  In  her  letter  on  January  7,  1895,  to  her 
daughter,  "you  are  making  money  by  buy- 
ing that  form,"  she  could  have  referred  to 
nothing  else  than  an  offer  by  Moles  to  buy 
the  farm.  Indeed,  she  was  urging  her  daugh- 
ter and  the  husband  of  the  latter  to  buy  the 
farm.  All  this  Is  inconsistent  with  the  idea 
of  a  mortgage. 

If  the  intention  was  that  Moles  should  buy 
the  indebtedness  which  Halsh  held  against 
Mrs.  Gannon,  and  hold  It  subject  to  her 
right  of  redemption,  it  Is  singular  that  he 
should  have  paid  to  Mrs.  Gannon,  or  to  her 
sons  for  her,  $3,338.42  over  and  above  the  In- 
debtedness due  to  Haish.  We  find  nothing  in 
the  evidence  to  satisfy  us  that  this  latter 
amount  constituted  a  loan. 

One  of  the  strongest  circumstances  to  show 
that  the  transaction  was  a  sale,  and  not  a 
loan,  was  the  fact  that  the  defeasance  agree- 
ment was  on  January  11,  1895,  assigned  by 
William  and  Edward  Gannon  to  Moles,  and 
taken  up  and  held  by  blm.  By  the  terms  of 
that  defeasance,  as  originally  executed,  Halsh 
was  to  make  a  conveyance  to  Mrs.  Gannon 
upon  her  paying  to  him  a  certain  amount  of 
Indebtedness.  If  the  deed  of  Halsh  to  Moles 
was  merely  an  assignment  of  the  mortgage  to 
Moles,  then  it  would  appear  that  an  agree- 
ment of  defeasance  should  have  been  executed 
between  Mrs.  Gannon  and  Moles,  or  at  least 
the  old  agreement  of  defeasance  should  have 
been  held  by  Mrs.  Gannon  or  her  son.  In- 
stead of  this,  however,  the  defeasance  agree- 
ment Is  assigned  and  surrendered  to  Moles, 
the  grantee  in  the  deed  from  Haish  of  the 
property  in  question.  Having  the  title  to  the 
farm  by  a  deed  from  Halsh,  Moles  Is  also 
allowed  to  keep  the  only  written  evidence  in 
existence  that  the  transaction  between  Halsh 
and  Mrs.  Gannon  was  a  security.    There  Is 
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some  evidence  tending  to  show  that  some  pa- 
per was  executed  on  the  afternoon  of  July 
12th,  after  Mr.  Botsford  had  left  the  room 
where  the  settlement  was  made,  which  paper 
was  said  to  embody  an  agreement  on  the 
part  of  Moles  to  allow  a  repurchase  of  the 
property  by  Mrs.  Gannon.  In  regard  to  this 
matter,  however,  she  and  her  son  Edward  are 
contradicted  by  their  letters,  as  well  as  by 
the  testimony  of  Botsford  and  Moles.  We  are 
unable  to  say,  therefore,  that  the  testimony 
preponderates  In  favor  of  the  theory  con- 
tended for  by  the  plaintiff  In  error  and  her 
counsel.  If  It  was  the  Intention  that  there 
should  remain  in  her  the  right  of  redemption, 
it  is  singular  that. her  counsel,  who  was  there 
advising  her,  should  not  have  compelled  Moles 
to  put  In  writing  some  evidence  of  the  rights 
of  Mrs.  Gannon  in  this  regard.  So,  also, 
there  is  nothing  to  show  that  any  evidence 
was  retained  of  the  amount  of  the  indebted- 
ness which  is  alleged  to  have  existed  between 
Mrs.  Gannon  and  Moles  after  the  settlement 
on  January  12,  1895.  If  he  was  making  a 
loan  to  her,  and  not  buying  the  farm,  he 
would  certainly,  as  a  prudent  man,  have  taken 
from  her  some  evidence  of  her  Indebtedness 
to  him.  No  such  evidence,  however,  was  then 
retained  or  is  now  produced. 

We  concur  in  the  following  views  expressed 
by  the  Appellate  Court  In  their  opinion  de- 
ciding this  case:  "It  is  also  worthy  of  notice 
that,  while  the  bill  alleges  it  was  agreed  be- 
tween complainant  and  defendant  that  the 
deed  from  Halsh  to  defendant  was  for  the 
purpose  of  vesting  title  In  him  to  hold  as  se- 
curity for  the  money  he  had  advanced,  it  is 
nowhere  stated  that  such  agreement  was  in 
writing,  nor  is  any  such  paper  as  the  Gan- 
nons testified  to  mentioned  or  referred  to  in 
the  bill.  The  decree  finds,  and  we  think  not 
unwarranted^,  that  the  $12,000  paid  by  Moles 
was  the  fair  value  of  the  land  at  that  time, 
and,  in  view  of  all  the  evidence,  we  are  un- 
able to  say  that  the  court  erred  in  dismissing 
complainant's  bill.-  It  is  insisted,  as  a  mat- 
ter of  law,  that,  as  Halsh's  title  was  that  of 
a  mortgagee,  Moles  necessarily  took  title  as 
a  mortgagee  also.  We  do  not  think  this  cor- 
rect. If  all  the  parties  interested  agreed  that 
Moles  should  become  the  absolute  owner  of 
the  land,  and  if  the  deed  from  Halsh  and  the' 
assignment  to  him  of  the  agreement  from 
Halsh  to  reconvey  were  Intended  to  vest  in 
him  the  legal  and  equitable  title,  we  think 
what  was  done  had  that  effect.  Complainant 
and  her  sons,  the  only  persons  besides  Halsh 
having  any  Interest  in  the  land,  requested 
and  procured  the  deed  to  be  made  to  Moles, 
he  paying  the  full  consideration  thereof;  and 
her  two  sons,  also  with  her  knowledge  and 
consent,  assigned  and  transferred  to  Moles 
the  agreement  from  Halsh  to  reconvey,  thus 
vesting  In  him  absolute  title,  and,  having  done 
this,  she  cannot  now  be  heard  to  repudiate 
IU" 

The  judgment  of  the  Appellate  Court  la 
iifiirmed.    Judgment  affirmed. 


(208  III.  4*0) 

McKEVITT  t.  PEOPLE. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

BOBBEBY  —  INDICTMENT  —  IDENTIFICATION  Of 
PBOPEBTY— MOTION  TO  QTJA8U— PLEA— MOTION 
TO  STBIKE  OUT— MISTAKE— WITNESSES — CBED- 
TBILITY— COMMISSION  OF  CBIME — EVIDENCE— 
BXSISTARCE   OF   ABBEST— VERDICT— SENTENCE. 

1.  A  motion  to  quash  the  Indictment  cannot 
be  considered  after  plea,  unless  the  plea  is  with- 
drawn upon  leave. 

2.  The  objection  that  an  Indictment  for  rob- 
bery does  not  describe  the  property  with  suffi- 
cient certainty  is  not  ground  for  quashing  the 
indictment. 

3.  The  testimony  of  defendant  In  a  criminal 
case  is  insufficient  of  itself  to  show  that  a  plea 
of  not  guilty  was  entered  by  mistake,  and  hence 
a  motion  to  correct  the  records  in  this  respect, 
based  upon  the  offered  testimony  of  defendant 
alone,  is  properly  denied. 

4.  An  oral  motion,  made  after  verdict  of 
guilty,  to  amend  the  record  in  a  criminal  case 
by  striking  out  a  plea  of  not  guilty,  claimed  to 
have  been  entered  by  mistake,  but  not  showing 
when  defendant  first  discovered  the  mistake, 
was  properly  denied. 

5.  In  a  prosecution  for  robbery,  prosecuting 
witness  testified  that  he  recognized  defendant  at 
once  when  he  saw  him  after  his  arrest,  and  that, 
though  he  had  been  taken  to  see  several  other 
men,  he  knew  that  none  of  them  was  the  right 
man.  No  objection  was  made  to  the  testimony 
as  to  having  seen  several  other  men  until  after 
It  was  given.  Held,  that  defendant  was  not 
prejudiced  by  refusal  to  strike  it  ont. 

6.  The  fact  that  a  witness  in  a  criminal  case 
has  been  convicted  of  an  infamous  crime  can  be 
shown  to  affect  his  credibility  only  by  Intro- 
ducing the  record  of  conviction,  and  not  by 
cross-examination. 

7.  In  a  prosecution  for  robbery  the  prosecuting 
witness  testified  that  a  certain  person  looked 
like  the  man  who  was  with  defendant  at  the 
time  of  the  robbery,  and  thereafter  this  man. 
as  a  witness  for  defendant,  testified  that  he  did 
not  see  defendant  during  the  month  In  which  the 
robbery  took  place,  but  did  not  testify  that  he 
was  present  when  the  robbery  took  place,  and 
that  defendant  was  not.  Held}  that  this  did  not 
tend  to  show  that  defendant  did  not  commit  the 
crime,  and  hence  error  in  allowing  the  state  to 
prove  by  cross-examination  that  witness  had 
been  convicted  of  an  infamous  crime  was  harm- 
less. 

8.  In  a  prosecution  for  crime  it  Is  proper  to 
show  that  defendant  resisted  arrest. 

9.  Hurd's  Rev.  St.  1001,  c.  38,  $  426,  declares 
that  no  person  shall  be  disqualified  as  a  witness 
by  reason  of  having  been  convicted  of  any 
crime,  but  that  such  conviction  may  be  shown 
for  the  purpose  of  affecting  his  credibility.  Sec- 
tion 270  declares  that  every  person  convicted  of 
certain  crimes  shall  be  deemed  infamous,  etc., 
provided  that  the  section  shall  not  apply  to  any 
person  sentenced  to  the  State  Reformatory  at 
Pontiac.  Held,  that  the  proviso  does  not  ex- 
clude a  person  sentenced  to  the  State  Reforma- 
tory from  the  operation  of  section  426,  but  that 
the  fact  of  conviction  followed  by  sentence  to 
the  reformatory  may  be  shown  to  affect  the 
credibility  of  a  witness. 

10.  An  indictment  charged  robbery,  and  also 
that  at  the  time  defendant  was  armed  with  a 
revolver,  with  intent  to  kill  if  resisted,  and  had 
two  confederates  present,  armed  in  the  same 
manner,  to  aid  and  abet.  On  trial  the  jury 
found  defendant  guilty  of  robbery  "in  the  man- 
ner and  form  as  charged  in  the  indictment" 
Defendant  was  sentenced  for  the  crime  of  "rob- 
bery, etc."  Held,  that  "etc."  was  meaningless, 
and  the  verdict  and  sentence  were  merely  for 
robbery. 

If  1.  See  Indictment  and  Information,  vol.  ST,  Cent. 
Die.  {  473. 
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Error  to  Criminal  Court,  Cook  County; 
Chas.  Q.  Neeley,  Judge. 

Michael  McKevltt  was  convicted  of  rob- 
bery, and  brings  error.    Affirmed. 

Plaintiff  in  error  was  Indicted  at  the  Sep- 
tember term,  1902,  of  the  criminal  court  of 
Cook  county,  for  the  crime  of  robbery.  The 
indictment,  consisting  of  one  count,  charges 
that  Michael  McKevitt  on  February  14, 
1902,  in  said  county  of  Cook,  made  an  as- 
sault upon  one  Patrick  Cahlll,  and  then  and 
there  put  said  Cahlll  in  bodily  fear  and  dan- 
ger of  his  life,  and  against  the  will  of  said 
Cahill  did  feloniously  and  violently,  by  force 
and  Intimidation,  from  the  person  of  said 
Cahill  rob,  steal,  take,  and  carry  away  mon- 
ey, personal  goods,  and  property  of  the  said 
Cahill,  the  indictment  enumerating  numer- 
ous treasury  notes  of  the  denomination  of 
$100  down  to  $2.  bank  bills  of  denominations 
unknown  to  the  grand  .Jury,  greenbacks  of 
denominations  unknown  to  the  jury,  silver 
coin  of  the  United  States,  enumerating.  500 
of  each  of  the  denominations  of  $1  down  to 
one  dime,  500  pieces  of  nickel  coin  of  the 
United  States,  100  pieces  each  of  gold  coin 
of  the  denominations  of  $20  down  to  $1,  and 
two  keys  of  the  value  of  10  cents  each,  and 
further  charges  that  the  said  Michael  Mc- 
Kevitt then  and  there  was  armed  with  a  re- 
volver, with  the  intent.  If  resisted,  to  kill 
and  mnim  said  Cahill,  and  that  said  Mc- 
Kevitt then  and  there  had  two  confederates 
present,  whose  names  are  unknown  to  the 
jurors,  said  confederates  being  armed  so  as 
to  aid  and  abet  said  McKevitt.  No  motion 
was  made  by  the  plaintiff  in  error  to  quash 
the  indictment  before  pleading  to  the  indict- 
ment The  record  shows  a  plea  of  not  guilty 
made  by  him  on  September  26,  1902.  The 
verdict  of  the  Jury  was  as  follows:  "We, 
the  Jury,  And  the  defendant  Michael  Mc- 
Kevitt guilty  of  robbery  in  manner  and  form 
as  charged  in  the  Indictment"  Plaintiff  in 
error  moved  for  a  new  trial  and  in  arrest 
of  judgment,  which  motions  were  respective- 
ly overruled  and  exceptions  taken.  He  was 
then  "sentenced  to  the  penitentiary  of  this 
state  at  Joliet  for  the  crime  of  robbery,  etc., 
whereof  he  stands  convicted." 

In  the  bill  of  exceptions  there,  appears  a 
recital,  under  date  of  November  17,  1902.  that 
on  that  date  "defendant  by  bis  counsel, 
moved  the  court  to  quash  the  indictment," 
with  reasons  therefor,  and  further  reciting 
that  this  motion  was  overruled. 

The  evidence  on  the  part  of  the  people 
shows  that  Patrick  Cahlll  kept  a  saloon  at 
the  northwest  corner  of  Thirty-Sixth  street 
nnd  Parnell  avenue,  in  the  city  of  Chicago; 
that  there  were  two  doors  leading  from  the 
street  into  the  saloon  building,  the  one  on 
the  east  side  opening  on  Parnell  avenue  and 
the  one  on  the  south  side  opening  on  Thirty- 
Sixth  street;  that  on  the  night  of  February 
14,  1902,  two  men  came  into  the  saloon  by 
the  south  door,  and  at  the  same  time  the 
plaintiff  In  error  came  in  at  the  east  door; 


that  one  of  the  two  men  first  mentioned 
asked  Cahlll  for  a  glass  of  beer,  and  at  the 
same  time  McKevitt  made  a  sign  to  them: 
that  as  Cahill  turned  to  get  the  beer  one  ot 
the  men  struck  Cahlll  on  the  head  with  a 
revolver.  Cahill  testified  that  he  got  the  re- 
volver away  from  the  man,  and  struck  him 
on  the  head  with  It,  while  Frank  Cahlll,  a 
son  of  Patrick  Cahill,  testifying  on  the  port 
of  the  people,  said  that  the  revolver  used  by 
his  father  was  one  that  had  been  kept  in  the 
saloon  for  some  time.  Patrick  Cahill  fur- 
ther testified  that  he  struck  this  man  re- 
peatedly on  the  head  with  the  revolver,  until 
his  hand  was  covered  with  blood  and  the  re- 
volver slipped  from  his  hand;  that  be  held 
on  to  the  man,  and  knocked  him  down  three 
times;  that  while  be  was  beating  this  man 
the  man  said,  "Oh,  Cahill!  that  Is  enoughr 
that  McKevitt  Jumped  over  the  bar  and  fired 
twice  at  the  son,  who  ran  upstairs,  and  Mc- 
Kevitt went  to  the  cash  drawer  and  took 
$2  In  United  States  money,  a  lead  half-dollar 
that  had  been  there  for  some  time,  and  two 
keys;  that  the  man  with  whom  Cahlll  was 
fighting  called  to  McKevitt  for  help,  and  Mc- 
Kevitt came  up,  put  his  revolver  against  wit- 
ness' stomach  and  fired,  the  bullet  being 
subsequently  taken  out  of  Cahill's  back; 
that  Cahill's  son  returned,  and  the  men  ran 
out  of  the  saloon. 

A  police  officer,  named  McCarthy,  on  the 
part  of  the  people  testified,  over  the  objec- 
tion of  plaintiff  in  error,  that  on  Jane  10. 
1902,  he  was  walking  on  Wells  street,  and 
heard  quarreling  in  a  saloon  on  that  street; 
that  be  went  in,  and  saw  McKevitt  In  the 
saloon  with  a  revolver  in  his  hand;   that  hr 
went  up  to  him,  and  McKevitt  pointed  the 
revolver  at  witness,  and  said,  "I  will   clear 
you  and  the  whole  bunch  out  of  this,"  and 
snapped  the  weapon;  that  witness  took  the 
revolver  from  plaintiff  in  error,  and  called 
two  other  officers  to  help  arrest  him;    that 
while  taking  him  to  the  station  two  more  re- 
volvers were  taken  from  him  while  he  was 
attempting  to  use  them  on  the  officers.     Th? 
other  two  police   officers  testified    to    facts 
corroborating  McCarthy  concerning  tlie   ar- 
rest and  finding  of  the  revolvers  on  the  per- 
son of  plaintiff  in  error  and  his  attempts  to 
use  those  revolvers.    McCarthy  did  not  in- 
form McKevitt  that  he  was  arresting    him 
for  the  robbery  of  Cahill,  nor  did  any  on* 
else.    They  had  no  warrant  for  him,  and  did 
not  know  that  he  was  wanted  for  that  rob- 
bery.    The  three   revolvers,    together    with 
the  cartridges  they  had  contained,  were  ad- 
mitted  In  evidence  over  the  objection   of 
plaintiff  In  error. 

Both  Patrick  Cahill  and  his  son  testified 
that  McKevitt  on  the  night  of  the  robbery 
wore  a  short  coat  and  a  soft  fedora  hat.  and 
that  this  night  was  the  first  time  they  bad 
seen  him. 

The  defendant  on  his  part,  testified  that 
he  never  had  been  In  the  saloon  in  qaestiotv 
and  that  he  did  not  take  part  in  the  assault 
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upon  Patrick  Cahlll  nor  In  the  robbery;  that 
he  never  wore  a  short  coat  or  soft  fedora  hat, 
but  always  wore  a  long  coat  and  a  hard  der- 
by hat  When  Patrick  Cahlll  was  being 
cross-examined,  counsel  for  McKevltt  called 
one  McKnlght  Into  court,  and  Cahlll  then 
said  that  this  man  McKnlght  looked  like  the 
man  with  whom  he  had  fought  at  the  time 
of  the  robbery.  Later,  McKnlght,  on  the 
part  of  plaintiff  In  error,  testified  that  he 
-was  the  person  whom  Patrick  Cahlll  had  so 
Identified,  and  that  he  did  not  see  plaintiff  in 
error  at  any  time  during  the  month  of  Feb- 
ruary. The  people,  on  cross-examination  of 
ibis  witness,  were  permitted  by  the  court 
(over  defendant's  objection  that  this  was 
not  the  best  evidence)  to  show  that  this  wit- 
ness had  been  convicted  and  sent  to  the  peni- 
tentiary for  a  robbery,  which,  however,  did 
not  appear  to  be  this  robbery  of  Patrick 
Cahlll.  The  record  of  a  prior  conviction  of 
plaintiff  in  error  for  the  crime  of  robbery,  for 
■which  he  was  sentenced  to  the  reformatory 
at  Pontlac,  was  also  admitted  in  evidence 
on  the  part  of  the  people  in  rebuttal. 

After  the  motion  for  a  new  trial  had  been 
overruled,  plaintiff  In  error  moved  the  court 
to  strike  the  plea  of  "not  guilty"  from  the 
record  on  the  ground  that  plaintiff  in  error 
bad  not  entered  such  plea,  and  that  the  same 
bad  been  entered  by  mistake  of  the  clerk 
of  the  court,  and  offered  to  testify  to  certain 
facts  to  show  that  such  plea  had  not  been 
made  by  plaintiff  in  error,  whereupon  the 
court  said:  "You  ask  me  to  strike  something 
from  the  record  which  you  say  Is  not  there. 
The  motion  is  overruled;"  and  refused  to 
bear  the  evidence  offered  by  plaintiff  in  er- 
ror In  support  of  the  motion. 

Charles  P.  R.  Macaulay,  for  plaintiff  in 
error.  H.  J.  Hamlin,  Atty.  Gen.,  Charles  S. 
Deneen,  State's  Atty.,  and  F.  L.  Burnett  and 
John  R.  Newcomer,  Asst  State's  Attys.,  for 
tbe  People. 

SCOTT,  J.  (after  stating  the  facts).  The 
motion  to  quash  the  indictment  seems  to  have 
been  made  after  plea.  Such  a  motion  cannot 
be  considered  "after  a  plea  is  entered,  unless, 
upon  leave  obtained,  the  pica  Is  first  with- 
drawn. The  basis  of  the  motion  was  that  the 
description  of  the  money  (|2)  which  the  pros- 
ecuting witness,  Cahlll,  claimed  was  taken 
from  him,  was  Included  with  the  description 
of  many  pieces  of  money  of  other  kinds,  so 
tbat  It  was  impossible  for  the  defendant  to  tell 
■what  money  he  was  charged  with  taking  by 
force  from  Cahlll.  This  is  not  gvound  for 
quashing  the  indictment  If  the  defendant  la 
entitled  to  any  relief,  under  such  circumstan- 
ces, for  the  purpose  of  enabling  him  to  deter- 
mine which  of  the  money  described  in  the 
Indictment  the  prosecution  seeks  to  show  was 
stolen  by  him,  it  is  by  motion  of  another  char- 
acter. 

After  tbe  motion  for  a  new  trial  had  been 
overruled,  defendant  below  sought  first  to 
bare  tbe  record  amended  by  striking  out  the 


plea  of  not  guilty  which  appeared  upon  the 
record,  for  the  reason  that  the  defendant 
never  had  pleaded,  and  for  the  reason  that 
the  plea  of  not  guilty  had  been  entered  by  a 
mistake  of  the  clerk  of  the  court,  and,  upon 
this  motion  being  overruled,  make  a  motion 
In  arrest  of  judgment  based  upon  the  same 
grounds,  which  motion  was  also  overruled. 
Where  a  defendant  charged  with  a  felony 
has  not  pleaded,  he  may,  in  the  event  of  con- 
viction upon  trial,  have  the  judgment  arrest- 
ed (Johnson  "v.  People,  22  111.  314;  Tundt  t. 
People,  65  111.  872;  Hoskins  v.  People,  84  I1L 
87,  25  Am.  Rep.  433);  and  where  the  record 
erroneously  shows  that  a  plea  of  not  guilty 
has  been  entered,  the  defendant  upon  estab- 
lishing that  fact  may,  If  he  act  with  dilbV 
gence,  have  the  record  corrected  at  any  time 
prior  to  the  adjournment  of  the  court  at  the 
term  at  which  final  judgment  in  the  cause  is 
entered.  Phillips  v.  People,  88  111.  100;  May 
v.  People,  02  111.  343;  Knefcl  v.  People,  187 
III.  212,  68  N.  K.  388,  79  Am.  St  Rep.  217. 
In  this  case  the  defendant  offered  to  show 
by  his  own  evidence  that  tbe  plea  was  erro- 
neously entered.  This  is  not  enough.  The 
testimony  of  tbe  defendant  alone  is  not  suf- 
ficient to  successfully  Impeach  tbe  record. 
Gillespie  ▼.  People,  176  111.  238,  52  N.  K.  250. 
Tbe  action  of  the  court  In  this  instance  was 
proper  for  another  reason.  The  motion  and 
offer  were  made  orally.  It  does  not  appear 
therefrom  when  the  defendant  first  knew 
the  record  showed  the  plea.  It  was  his  duty 
to  make  this  motion  at  the  earliest  possible 
moment  Before  such  a  motion  should  be 
entertained.  It  should  be  supported  by  tbe 
affidavit  of  the  defendant  or  by  his  offer  to 
testify  to  facts  showing  that  it  was  Inter- 
posed at  the  earliest  opportunity  after  he 
had  learned  that  tbe  record  did  not  speak 
the  truth.  For  aught  that  appears  here,  he 
may  have  known  the  condition  of  the  record 
In  this  respect  before  the  jury  was  called  in- 
to the  box.  If  be  did,  he  could  not  juggle 
with  the  court  by  waiting  to  ascertain  what 
the  verdict  was  before  determining  whether 
to  seek  a  correction  of  the  record.  Upon  a 
motion  so  shown  to  be  made  In  apt  time  it 
would  be  the  duty  of  tbe  court  to  determine 
what  the  fact  was,  and  make  the  record  ac- 
cordingly. 

When  Patrick  Cahlll  was  testifying,  he 
stated  that  he  recognized  McKevltt  at  once 
when  he  saw  him  after  bis  arrest;  that  he 
bad  been  taken  by  the  police  to  see  several 
other  men,  but  knew  that  none  of  them  was 
the  right  man.  Defendant  moved  to  strike 
out  tbe  statement  in  reference  to  other  men, 
which  was  overruled  by  the  court  Whether 
he  had  been  to  look  at  other  men  was  wholly 
immaterial,  unless,  Indeed,  it  could  be  shown 
tbat  he  had  identified  some  other  man  as 
being  tbe  man  who  did  the  things  with  which 
he  charged  McKevltt  The  testimony  might 
well  have  been  stricken  out  hut  it  seems  to 
have  been  given  without  any  objection  be- 
ing made  prior  to  tbe  statement  and  we  do 
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not  think  a  failure  to  strike  It  out  prejudiced 
the  defendant 

During  the  cross-examination  of  Gahlll 
counsel  for  defendant  called  Michael  Mo- 
Knight  to  come  into  court,  and  Cahill  then 
testified  (indicating  McKnlght),  "That  man  is 
very  like  the  McKnlght  with  whom  I  said  I 
was  fighting."  When  McKnlght  testified  on 
the  part  of  the  defendant,  the  assistant 
state's  attorney  was  permitted  to  show  on 
bis  cross-examination  that  be  had  been  Im- 
prisoned in  the  penitentiary  at  Jollet  for 
robbery.  This  was  highly  improper.  In  a 
criminal  case  It  is  proper  to  show  that  a  wit- 
ness has  been  convicted  of  an  Infamous  crime 
for  the  purpose  of  affecting  bis  credibility, 
but  this  can  be  done  only  by  the  Introduction 
of  the  record  of  the  conviction.  Bartholomew 
v.  People,  104  111.  601,  44  Am.  Rep.  97;  Klrby 
v.  People,  123  IIL  436,  15  N.  E.  33;  Simons 
v.  People,  150  III.  66,  36  N.  E.  1019.  If  this 
man's  testimony,  standing  alone,  showed  that 
McKevitt  was  not  In  CahlU's  saloon  at  the 
tune  of  the  robbery,  this  error  would  neces- 
sitate a  reversal  of  this  cause.  The  prose- 
cuting attorney,  who  thus  violated  a  funda- 
mental rule  of  practice,  should  not  be  per- 
mitted to  sustain  a  verdict  If  his  conduct  has 
contributed  to  the  conviction  of  the  defend- 
ant Counsel  for  defendant  in  error  argues 
tbat  the  facts  in  question  were  developed  in 
.  ascertaining  where  McKnlght  resided,  and 
states  tbat  it  is  always  proper  to  ascertain 
the  residence  of  a  witness,  but  that  the  evi- 
dence in  this  case  "discloses  why  this  usual 
and  ordinarily  harmless  question  as  to  resi- 
dence and  occupation  was  exceedingly  ob- 
jectionable to  the  gentleman  from  Jollet" 
The  matter  is  not  to  be  disposed  of  in  this 
flippant  manner.  The  prosecuting  officer  did 
not  cross-examine  this  man  at  all  upon  the 
testimony  given  by  bim  in  chief.  He  merely 
sought  to  show,  and  did  show,  his  conviction. 
Besides,  after  the  witness  bad  testified  that 
he  was  undergoing  Imprisonment  at  Jollet, 
the  further  fact  was  elicited,  by  an  addition- 
al cross-question,  tbat  this  was  in  conse- 
quence of  a  conviction  for  robbery,  so  that 
it  was  not  solely  an  investigation  of  the 
place  of  residence.  Improper  conduct  is  not 
excused  by  a  statement  that  the  purpose  is 
proper.  The  law  does  not  permit  the  in- 
terrogation of  a  witness  in  regard  to  his 
residence;  or  any  other  subject  where  the 
result  will  be  to  show  by  oral  testimony  that 
which  can  be  legally  shown  only  by  testi- 
mony of  a  different  character.  The  objection 
to  this  cross-examination  came  from  the  de- 
fendant The  record  Is  in  this  situation: 
Cahill  and  his  son,  Frank,  positively  identified 
McKevitt  as  one  of  the  robbers.  McKnigbt 
was  only  shown  to  have  been  present  and 
participating  by  Cabin's  uncertain  identifica- 
tion of  him  wben  he  was  called  into  court 
during  CahlU's  cross-examination  in  the  man- 
ner above  stated.  McKevitt  denied  the 
charge,  but  did  not  account  for  his  where- 
abouts at  the  time  the  crime  was  committed. 


This  robbery  took  place  in  the  month  of  Feb- 
ruary, 1902.  The  only  thing  McKnigbt  tes- 
tified to  which  it  can  be  contended  bears  on 
the  issues  was  that  be  (McKnlght)  did  not 
see  McKevitt  at  any  time  during  Februa..,, 
1902,  and  that  in  itself  did  not  tend  to  show 
that  McKevitt  did  not  commit  the  crime. 
McKnlght  did  not  testify  that  he  was  In  the 
saloon  at  the  time  of  the  robbery,  or  that 
McKevitt  was  not  McKnight's  testimony  Is 
entirely  consistent  with  his  own  absence  from 
and  McKevitt's  presence  at  the  saloon  when 
the  crime  was  perpetrated.  The  only  reason- 
able conclusion  that  the  jury  could  draw 
from  the  proof.  If  they  believed  McKnlght 
was  tbat  he  was  at  some  place  other  than 
the  scene  of  the  robbery  at  the  time  it  oc- 
curred, and  that  Cahlll's  uncertain  identifica- 
tion of  bim  was  a  mistaken  one.  Had  Mc- 
Knlght sworn  that  he  was  there  at  the  time 
the  crime  was  committed,  and  that  McKevitt 
was  not  a  situation  would  be  developed  in 
which  the  argument  of  counsel  for  plaintiff 
in  error  would  be  unanswerable.  This  error 
was  therefore  harmless. 

It  is  also  urged  that  it  was  improper  to 
show  that  McKevitt  resisted  the  police  offi- 
cers at  the  time  of  his  arrest  We  think  this 
was  proper  in  the  first  instance.  If  the  per- 
son arrested  was  under  the  Impression  that 
he  was  being  arrested  for  some  other  offense 
than  the  one  for  which  he  is  being  tried,  and 
resisted  because  he  did  not  want  to  be  ap- 
prehended for  such  other  offense,  or  for  any 
reason  other  than  a  desire  to  avoid  a  prose- 
cution and  trial  for  the  offense  for  which  he 
is  being  tried,  the  burden  rests  upon  him  to 
show  that  fact  by  cross-examination  or  other* 
wise. 

The  defendant  testified  in  his  own  behalf, 
and  for  the  purpose  of  affecting  his  credibil- 
ity the  people  offered  in  evidence  the  record 
of  the  criminal  court  of  Cook  county,  show- 
ing that  he  bad  theretofore  been  convicted  of 
robbery,  and  sentenced  to  the  Illinois  State 
Reformatory  at  Pontlac.  This  is  said  to  have 
been  improper,  for  the  reason  that  the  Legis- 
lature has  relieved  persons  who  have  under- 
gone punishment  in  the  reformatory  from 
the  consequences  attendant  upon  a  convic- 
tion of  infamous  crime  where  the  punish- 
ment is  by  imprisonment  in  the  penitentiary. 
This  is  a  misapprehension.  The  statute  of 
1845,  which  is  still  in  force,  provides:  "No 
person  shall  be  disqualified  as  a  witness  in 
any  criminal  case  or  proceeding  by  reason 
of  his  Interest  In  the  event  of  the  same,  as  a 
party  or  otherwise,  or  by  reason  of  his  hav- 
ing been  convicted  of  any  crime;  but  such 
interest  or  conviction  may  be  shown  for  the 
purpose  of  affecting  bis  credibility."  Hurd's 
Rev.  St  1901,  c.  38,  i  426.  By  a  statute 
passed  in  the  same  year  it  was  provided  as 
follows:  "Every  person  convicted  of  the 
crime  of  murder,  rape,  kidnaping,  willful 
and  corrupt  perjury  or  subornation  of  per- 
jury, arson,  burglary,  robbery,  sodomy  or 
other  crime  against  nature,  incest  larceny. 
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forgery,  counterfeiting  or  bigamy,  shall  be 
deemed  Infamous,  and  shall  forever  there- 
after be  rendered  incapable  of  holding  any 
office  of  honor,  trust  or  profit,  or  voting  at 
any  election,  or  serving  as  a  juror,  unless 
he  is  again  restored  to  such  rights  by  the 
terms  of  a  pardon  for  the  offense,  or  other- 
wise, according  to  the  law."  In  1899  the 
Legislature  amended  this  section  by  adding 
thereto  the  words  following:  "Provided,  how- 
ever, that  the  foregoing  shall  not  apply  to 
any  person  who  has  been  heretofore  convict- 
ed and  sentenced,  or  who  may  be  hereafter 
convicted  and  sentenced  to  the  Illinois  State 
Reformatory  at  Pontiac."  Hurd's  Rev.  St. 
1901,  c.  88,  f  279.  This  amendment  relieves 
the  person  who  has  been  convicted  and  Im- 
prisoned in  the  reformatory  tor  one  of  the 
crimes  specified  in  the  last-mentioned  section 
from  those  civil  disabilities  visited  by  that 
section  upon  one  who  has  been  convicted  of 
the  same  crime,  and  whose  age  is  such  that 
imprisonment  in  the  penitentiary  is  the  law- 
ful punishment;  but  the  amendment  does 
not  In  any  wise  affect  the  operation  of  section 
426,  above  quoted.  The  purpose  of  the  Legis- 
lature evidently  was  to  lessen  the  misfor- 
tunes consequent  upon  conviction  of  any  of 
the  specified  offenses  in  the  cases  of  persons 
who,  on  account  of  their  youth,  were  impris- 
oned in  the  reformatory,  Instead  of  in  the 
penitentiary,  the  object  being  to  extend  a 
leniency  to  the  youthful  offender  which  is 
denied  to  one  of  greater  maturity.  If  the 
Legislature  took  the  view,  as  urged  by  the 
plaintiff  in  error,  that  when  a  young  culprit 
was  discharged  from-  the  reformatory  his 
reformation  would  be  such  that  the  fact  that 
he  had  been  convicted  of  one  of  the  crimes 
denounced  as  infamous  should  no  longer  af- 
fect his  credibility,  and  should  not  be  offered 
In  evidence  for  that  purpose,  that  body  failed 
to  express  that  view  In*  any  legislative  enact- 
ment Section  426,  supra,  Is  not  'altered  by 
the  amendment  to  section  279,  supra,  made 
In  1899.  It  Is  the  conviction  for  infamous 
crime,  and  not  the  nature  or  mode  of  punish- 
ment, that  may  affect  credibility.  Bartholo- 
mew v.  People,  supra. 

The  indictment  charged  McKevitt  with  rob- 
bery, and  further  charged  that  he  was  at 
the  time  armed  with  a  revolver,  with  the" 
intent,  if  resisted,  to  kill  and  maim  Patrick 
Cabin,  and  that  McKevitt  had  two  confeder- 
ates present,  armed  In  the  same  manner,  to 
aid  and  abet  him  in  the  robbery.  The  jury 
found  him  "guilty  of  robbery  in  manner  and 
form  as  charged  In  the  Indictment."  By  the 
Judgment  of  the  court  the  defendant  was 
sentenced  for  the  crime  of  "robbery,  etc.,"  and 
it  is  said  that  this  is  so  indefinite  that  it  is 
impossible  to  tell  whether  the  sentence  was 
for  robbery  in  the  ordinary  acceptation  of  the 
term,  In  which  event  the  maximum  punish- 
ment is  Imprisonment  for  14  years  in  the 
penitentiary,  or  whether  it  is  for  robbery  in 
tlie  more  aggravated  form,  which  may  be 
punished  by  imprisonment  In  the  peniten- 


tiary for  the  natural  life  of  the  offender. 
Following  the  reasoning  of  this  court  in  Tnr- 
ley  v.  People,  188  111.  628,  68  N.  E.  506,  It 
cannot  be.  said  that  the  manner  and  form 
of  the  robbery  include  the  intent  with  which 
it  Is  charged  the  defendant  was  animated 
while  armed  with  the  revolver,  or  the  pur- 
pose for  which  he  had  confederates  present. 
He  could  not  be  punished  for  the  more  ag- 
gravated form  of  this  crime,  unless  it  appear- 
ed from  the  verdict  that  the  jury  had  found 
him  guilty  thereof.  He  might  have  been 
found  guilty,  if  the  evidence  warranted,  of 
robbery  when  armed  with  a  dangerous  weap- 
on, with  the  intent  specified  In  the  statute,  or 
of  robbery  with  a  confederate  present  for 
the  purposes  designated  by  the  statute,  in 
either  of  which  instances  he  could  be  im- 
prisoned for  life.  In  the  judgment  before  us, 
the  letters  "etc."  are  meaningless.  The  de- 
fendant, by  the  verdict,  was  found  guilty  of 
robbery,  and  the  Judgment  of  conviction  is 
for  robbery  of  that  character  for  which  the 
maximum  punishment  is  imprisonment  in  the 
penitentiary  for  14  years.  The  verdict  can-- 
not  be  held  to  be  a  finding  that  the  defend- 
ant was  guilty  of  the  graver  crime  with 
which  he  Is  charged  in  the  Indictment,  unless 
such  graver  crime  Is  specifically  designated 
or  described  In  the  verdict  Itself.  Where  the 
verdict  of  a  Jury  finds  the  accused  guilty  of 
a  certain  part  of  an  offense  only,  the  effect 
is  an  acquittal  of  the  residue.  22  Ency.  of 
PI.  &  Pr.  p.  958. 

A  patient  examination  of  this  record  re- 
veals no  reversible  error. 

The  Judgment  of  the  criminal  court  will 
be  affirmed.    Judgment  affirmed. 


(209  111.  33) 

SUPREME  COUNCIL  ROYAL  ARCANUM  v. 

PELS. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 
wrruAL   benefit  cehtificate— suicide— 

MEANING  OF  TEEM. 

1.  A  provision  in  a  mutual  benefit  certificate 
that  no  benefit  shall  be  paid  if  assured  commits 
suicide  refers  to  intentional  self-destruction,  and 
does  not  prevent  payment  in  case  of  suicide  at 
a  time  when  the  assured  is  Incapable,  by  reason 
of  unsoundness  of  mind,  to  resist  an  insane  im- 
pulse to  take  his  own  life,  or  to  understand  the 
moral  character,  consequences,  and  effect  of  the 
fatal  act. 

2.  A  provision  in  a  mutual  benefit  certificate 
that  no  benefit  shall  be  paid  on  the  death  of  a 
member  committing  suicide,  unless  the  person 
claiming  under  the  certificate  shall  prove  that 
prior  to  the  suicide  the  member  had  been  ju- 
dicially declared  insane,  or  was  under  treatment 
for  insanity  at  the  time  the  act  was  committed, 
or  was  then  in  the  delirium  of  other  illness,  op- 
erates only  to  entitle  the  beneficiary  to  recover 
after  a  death  by  suicide  by  proving  that  assur- 
ed had  been  judicially  declared  insane,  or  was 
under  treatment  for  insanity,  or  was  in  the 
delirium  of  other  illness,  but  does  not  make 
such  proof  indispensable  to  a  recovery  after  sui- 
cide; proof  that  the  member  was  insane  at  the 
time  of  the  suicide  entitling  the  beneficiary  to  a 
recovery,  though  the  other  facts  be  not  proved. 


f  1.  See  Insurance,  voL  28,  Cent  Die.  |  195*. 
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Appeal  from  Appellate  Court,  First  Dis- 
trict 

'  Action  by  Eugenie  Brudl  Pels  against  the 
Supreme  Council  Royal  Arcanum.  From  a 
Judgment  of  the  Appellate  Court  (110  111. 
App.  40S>)  affirming  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

H.  H.  C.  Miller  and  W.  S.  Oppenbelm, 
for  appellant    William  Vocke,  for  appellee. 

BOGOS,  J.  In  this  an  action  of  assumpsit 
brought  by  the  appellee  against  tbe  appel- 
lant to  recover  upon  a  mortuary  certificate 
issued  by  the  appellant  on  the  6th  day  of 
April,  1809,  providing  for  tbe  payment  of  a 
benefit  in  the  sum  of  $3,000  to  the  appellee 
in  tbe  event  of  tbe  death  of  her  husband, 
Emil  Ernst  Pels,  judgment  was  entered  in 
tbe  sum  of  $3,000  In  tbe  superior  court  of 
Cook  county  in  favor  of  the  appellee,  and 
the  judgment  was  affirmed  by  the  Branch 
Appellate  Court  for  the  First  District  A 
further  appeal  perfected  by  tbe  Royal  Ar- 
canum, appellant,  has  brought  the  record 
'  Into  this  court 

To  the  declaration  tbe  appellant  filed  a 
plea  of  tbe  general  issue,  and  also  a  special 
plea  In  bar.  The  special  plea  averred: 
"Emil  Ernst  Pels,  husband  of  plaintiff,  In 
his  application  for  membership  in  the  de- 
fendant order,  dated  November  28v  1895, 
covenanted  that  he  and  his  beneficiaries 
would  and  should  conform  to  and  abide  by 
the  constitution,  laws,  rules,  and  usage  of 
the  said  council  and.  order  then  in  force  or 
that  might  thereafter  be  adopted;  that  sec- 
tion 473  of  the  code  of  constitutions  and 
laws  of  the  defendant  in  force  at  the  time  of 
the  death  of  tbe  said  Pels  was  as  follows: 
'No  benefit  shall  be  paid  upon  tbe  death  of  a 
member  who  shall  commit  suicide  within 
five  years  from  and  including  tbe  date  of 
bis  initiation,  *  •  *  unless  the  person  or 
persons  claiming  under  such  certificate  or 
membership  shall  establish  and  prove  affirm- 
atively that  prior  to  such  suicide  the  mem- 
ber bad  been  judicially  declared  insane,  or 
was  under  treatment  for  insanity  at  the  time 
the  act  was  committed,  or  was  then  hi  tbe 
delirium  of  other  illness;'  and  that,  In  vio- 
lation of  the  said  section,  said  Pels  did,  with- 
in five  years  from  his  initiation,  commit 
suicide  by  taking  poison,  not  being  then  ju- 
dicially declared  insane,  nor  under  treat- 
ment for  Insanity,  nor  in  the  delirium  of 
other  illness."  The  assured  came  to'  his 
death  by  his  own  act  on  the  21st  day  of  May, 
1900;  being  within  the  period  of  five  years 
after  his  initiation  into  the  appellant  order. 

The  trial  court,  in  ruling  on  the  admissi- 
bility of  evidence,  and  in  granting  and  re- 
fusing instructions,  construed  the  word  "sui- 
cide," used  in  the  by-law,  to  mean  "volun- 
tary, intentional  self-destruction,"  and  that 
tbe  by-law  therefore  did  not  present  a  bar  to 
a  right  of  recovery,  if,  when  the  deceased 
took  his  own  life,  he  was  so  affected  with 
insanity  as  to  be  unconscious  of  tbe  act  or 


of  the  physical  effect  thereof,  or  was  driven 
to  the  commission  of  tbe  fatal  act  by  an  in- 
sane impulse  which  he  had  not  the  power 
to  resist  In  Grand  Lodge  L  O.  M.  A.  v. 
Wleting,  168  111.  408,  48  N.  B.  59,  61  Am.  St 
Rep.  123,  the  phrase  "commit  suicide"  was 
declared  to  be  of  like  meaning  as  those  other 
phrases,  "take  his  own  life,"  "die  by  bis  own 
hand,"  and  "die  by  his  own  act"  and  that  all 
of  such  phrases  conveyed  the  idea  of  volun- 
tary and  intentional  self-destruction.  "Sui- 
cide is  the  act  of  designedly  taking  one's 
own  life."  24  Am.  &  Eng.  Ency.  of  Law 
(1st  Ed.)  p.  490.  In  tbe  Wieting  Case,  supra, 
the  application  for  the  beneficiary  certifi- 
cate and  the  certificate  provided  that,  should 
the  assured  commit  suicide,  tbe  beneficiaries 
should  only  be  entitled  to  receive  the  amount 
which  bad  been  paid  in  as  premiums  or  as- 
sessments on  the-policy.  We  there  held  that 
under  such  provisions  of  the  certificate,  only 
the  return  of  the  amount  which  had  been 
paid  into  the  benefit  fund  could  be  recovered 
if  the  assured,  while  in  tbe  possession  of  his 
ordinary  reasoning  faculties,  Intentionally 
took  his  own  life;  but  that  If  his  reasoning 
faculties  were  so  far  impaired  that  be  was 
unable  to  appreciate  the  moral  character, 
general  nature,  consequences,  and  effect  of 
the  act  of  self-destruction,  or  that  he  was 
impelled  thereto  by  an  Insane  impulse  which 
he  had  not  the  power  to  resist,  the  entire 
amount  of  the  mortuary  benefit  might  be  re- 
covered. That  is,  we  held  that  the  words 
"commit  suicide"  were  applicable  only  to  a 
case  of  voluntary,  Intentional  self-destruction 
—the  act  of  a  sane  mind.  The  trial  court 
therefore  properly  so  construed  those  words 
in  the  by-law  in  question,  and  for  that  rea- 
son ruled  that  the  by-law  had  no  effect  to 
exonerate  -appellant  from  liability  if  the 
death  of  the  member  was  occasioned  by  his 
own  act  at  a  time  when  such  assured  was 
incapable, 'by  reason  of  unsoundness  of  mind, 
to  resist  an  Insane  impulse  to  take  his  own 
life,  or  to  understand  the  moral  character, 
general  nature,  consequences,  and  effect  of 
the  fatal  act 

The  rulings  of  the  court  on  questions  of 
the  admission  or  rejection  of  testimony,  and 
in  giving  and  refusing  Instructions,  were  In 
harmony  with  the  construction  given  by  the 
court  to  tbe  meaning  of  the  words  "commit 
suicide."  One  may  have  sufficient  mental 
power  to  form  the  Intention  to  do  the  phys- 
ical act  which  will  result  in  death,  and  also 
Intend  to  bring  about  that  result  by  such 
act,  yet  If  be  is  driven  to  the  formation  of 
that  intention  and  the  commission  of  the  act 
by  an  insane  impulse  which  be  has  not  the 
power  to  resist,  and  which  overwhelms  his 
moral  nature,  his  death  is  not  regarded  as  a 
voluntary  and  Intentional  act  of  self-destruc- 
tion, but  as  though  It  were  the  result  of  ac- 
cident or  of  some  Irresistible  external  force. 
Such  would  have  been  tbe  construction  given 
to  the  by-law  if  it  had  gone  no  farther  than 
to  declare  that  the  appellant  should  be  ex- 
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onerated  from  liability  to  pay  a  mortuary 
benefit  if  the  assured  should  commit  sui- 
cide within  five  years  from  the  date  of  his 
initiation.  But  the  effect  of  the  further  pro- 
visions of  the  by-law  was  to  empower  the 
beneficiaries  to  fix  liability  to  pay  the  bene- 
ficiary fund  by  showing  that  the  assured  had 
been  officially  declared  insane,  or  was  under 
treatment  for  insanity,  at  the  time  he  took 
his  life,  or  was  then  in  the  delirium  of  other 
Illness.  Under  the  by-law,  therefore,  proof 
that  the  assured  had  been  Judicially  declared 
insane,  or  was  under  treatment  for  Insanity, 
or  was  In  the  delirium  of  other  illness,  at  the 
time  he  took  his  life,  would  effectually  fix 
the  liability  of  the  appellant  to  pay  the  mor- 
tuary benefit  That  is,  such  proof  was  equiv- 
alent to  that  which  the  law  would  require 
to  establish  liability  In  the  absence  of  the 
qualifying  provisions  of  the  by-law,  name- 
ly, that  the  assured  was  affected  with  un- 
soundness of  mind  to  such  a  degree  that  his 
moral  nature  had  been  overcome,  and  he  had 
lost  the  power  to  resist  an  insane  desire  or 
impulse  to  take  his  own  life.  The  effect, 
therefore,  of  the  qualifying  provisions  of 
'the  by-law,  was  to  relieve  the  beneficiaries 
from  the  duty  of  producing  proof  to  estab- 
lish the  degree  of.  insanity  with  which  the 
assured  was  affected  In  all  cases  where  the 
assured  had  been  Judicially  declared  to  be 
insane,  or  where  at  the  time  of  his  death  he 
was  under  treatment  for  insanity,  or  was 
then  in  the  delirium  of  other  illness;  but  it 
bad  no  effect  to  exclude  such  beneficiaries 
from  participation  In  the  benefit  fund  In  cas- 
es where  the  assured  had  not  been  judicially 
declared  Insane  or  was  not  under  treatment 
for  Insanity,  but  whose  mental  faculties  at 
the  time  he  committed  the  fatal  act  were  im- 
paired by  insanity  to  such  an  extent  that  he 
was  unable  to  understand  the  moral  effect  of 
the  act  and  its  general  nature  and  character 
from  a  moral  point  of  view,  or  was  so  weak- 
ened and  unsound  that  he  was  unable  to 
resist  an  Insane  impulse  to  take  bis  own 
life.  The  beneficiaries  might  avail  them- 
selves of  the  advantages  offered  by  the  by- 
law, but  there  was  no  reason,  If  they  could 
do  so,  why  they  might  not  take  upon  them- 
selves the  greater  burden  of  proof  which  the 
law  would  cast  upon  them  in  the  absence  of 
the  qualifying  phrases  of  the  by-law. 

These  observations  answer  all  of  appel- 
lant's contentions,  save  a  refined,  if  not  hy- 
percritical, criticism  of  an  -instruction  given 
t>y  the  court  at  the  request  of  the  appellee 
relative  to  the  effect  of  the  verdict  of  the 
coroner's  jury  as  prima  facie  proof  of  the 
statements  therein  contained.  The  court 
gave,  as  requested,  an  instruction  as  to  the 
verdict  of  the  coroner's  Jury  which  supple- 
mented that  given  on  behalf  of  the  appellee, 
and.  removed  all  just  ground  of  complaint  as 
to  the  accuracy  and  correctness  of  the  charge, 
as  a  whole,  on  this  branch  of  the  case. 

The  judgment  must  be,  and  is,  affirmed. 
Judgment  affirmed, 


(208  111.  682). 

PITTENGER  t.  PITTENGER  et  aJ. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

DEEDS  —  CANCELLATION— AGREEMENT  TO  -  SUP- 
PORT OBANTOBS  —  BREACH  —  EVIDENCE—  SUF- 
FICIENCY—  FRAUD  —  PRACTICE— JUBY  IN  EQ- 
UITY— FINDINGS — FOBCE   AND   EFFECT. 

1.  The  fraud  or  undue  influence  which  will 
avoid  a  deed  must  be  directly  connected  with 
the  execution  of  the  instrument. 

2.  A  deed  made  in  consideration  of  the  sup- 
port, of  the  grantors  will  only  be  set  aside  in 
equity  where  there  has  been  an  entire  failure 
or  refusal  to  perform  the  agreement,  or  at  least 
such  a  substantial  failure  to  perform  as  would 
render  the  performance  of  the  rest  a  thing  dif- 
ferent from  what  was  contracted. 

3.  In  a  suit  by  a  widow  to  set  aside  a  deed 
from  herself  and  husband  to  their  son,  in  con- 
sideration of  his  agreement  to  support  the  par- 
ents during  their  lives,  evidence  considered,  and 
held  insufficient  to  show  a  breach  of  this  agree- 
ment 

4.  It  requires  clear  and  conclusive  evidence  to 
show  that  a  person's  signature  to  a  contract 
was  obtained  by  fraud. 

5.  Where  a  chancellor  submitted  questions  of 
fact  to  a  jury,  the  verdict  was  merely  advisory, 
and  could  be  set  aside  or  disregarded. 

6.  In  a  chancery  case,  in  which  questions  of 
fact  were  submitted  to  a  jury,  error  in  instruc- 
tions was  unimportant 

7.  In  a  chancery  case,  it  will  be  presumed  that 
the  court  disregarded  the  irrelevant  evidence, 
and  predicated  the  finding  upon  legal,  admissible 
evidence. 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty; Truman  S3.  Ames,  Judge. 

Suit  by  Julia  A.  Pittenger  and  others 
against  John  B.  Pittenger.  From  a  decree 
for  complainants,  respondent  appeals.  Re- 
versed. 

This  is  a  bill  filed  on  February  28,  1902, 
In  Christian  county,  by  the  appellees  against 
the  appellant  praying  .that  a  certain  deed  ex- 
ecuted by  John  Pittenger,  8r.,  during  his  life- 
time, and  the  appellee  Julia  A.  Pittenger,  his 
wife,  conveying  80  acres  of  land,  described 
In  the  bill,  to  the  appellant  John  B.  Pitten- 
ger, their  son,  be  set  aside,  canceled,  and  de- 
clared null  and  void,  and  that  the  appellees 
(complainants  below)  and  the  appellant  (de- 
fendant below)  be  vested  with  the  title  to 
said  land  as  the  widow  and  heirs  at  law  of 
the.  said  John  Pittenger,  Sr.  An  answer  was 
filed  to  the  bill  by  the  appellant,  denying  the 
material  allegations  thereof.  To  this  an- 
swer, replication  was  filed.  A  Jury  was  call- 
ed, to  whom  certain  questions  of  fact  were 
submitted  upon,  motion  of  the  complainants 
below.  Under  Instructions  given  by  the  court 
on  behalf  of  both  parties,  the  Jury  returned 
a  verdict  embodying  their  answers  to  the 
questions  so  propounded  to  them.  At  the 
August  term,  1903,  the  court  rendered  a  de- 
cree substantially  in  accordance  with  the 
bill,  setting  aside  the -deed  in  question,  and 
declaring  the  same  to  be  null  and  void.  The 
decree  recites  that  the  court  "considered  the 
evidence  so  offered  on  said  trial,  and  the  is- 
sues so  found  by  said  Jury,"  and  the  court 
found  "from  the  evidence  and  the  Issues  so 

f  L  See  Deeds,  vol.  16,  Cent.  Dig.  |  166. 
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submitted  to  said  Jury"  that  the  allegations 
of  the  bill  were  true,  etc. 

Tbe  material  facts  of  the  case,  as  shown 
by  the  pleadings  and  proofs,  are  substan- 
tially as  follows:  John  Pittenger,  Sr.,  being 
on  September  14,  1898,  an  old  man,  about  SO 
years  of  age.  and  the  appellee  Julia  A.  Pitten- 
ger, his  wife,  an  old  lady,  about  75  years  of 
age,  executed  on  that  day  a  warranty  deed 
conveying,  for  an  expressed  consideration  of 
$4,000,  to  their  son,  the  appellant,  John  B. 
Pittenger,  the  80  acres  In  question.  This 
deed  was  signed  both  by  John  Pittenger,  Sr., 
and  his  wife,  Julia  A.  Pittenger,  in  the  pres- 
ence of  Charles  Brooks  and  J.  A.  Burchfleld, 
as  witnesses,  and  acknowledged  before  one 
Lyman  G.  Grundy,  a  notary  public,  and  also 
an  attorney  at  law,  and  was  recorded  on 
September  15,  1898.  The  fee  of  the  land  was 
in  John  Pittenger,  Sr.,  and  not  in  his  wife, 
and  the  premises  were  then  occupied  by 
John  Pittenger,  Sr.,  and  bis  wife  as  a  home. 
At  the  same  time,  on  September  14,  1898, 
John  B.  Pittenger,  appellant  here,  executed 
a  contract  in  writing  wherein,  in  considera- 
tion of  the  execution  and  delivery  to  him  of 
the  warranty  deed  so  executed  by  his  father 
and  mother,  the  appellant  agreed,  "for  him- 
self, his  heirs,  executors,  and  assigns,  to 
provide  for  the  support' and  maintenance  of 
the  said  John  Pittenger  and  Julia  A.  Pitten- 
ger for  and  during  their  natural  Uvea,  and 
furnish  and  supply  them  with  the  reasonable 
comforts  and  necessaries  of  life,  suitable  to 
their  condition,  including  such  medicines  and 
medical  attendance  as  they  may  require"; 
and  it  was  therein  "further  agreed  and  under- 
stood that  the  said  John  Pittenger  and  Julia 
A.  Pittenger  shall  have  the  right  to  retain 
the  possession  of  said  premises  where  they 
now  reside  as  tbelr  home,  free  of  charge,  to 
be  so  occupied  by  them  until  their  death,  un- 
less, by  further  agreement  hereafter,  some 
other  arrangements  for  their  home  shall  be 
made."  The  original  agreement,  as  executed 
on  September  14,  1808,  contained  a  provision 
that  the  appellant  would  pay  to  bis  father 
and  mother.  In  addition  to  the  performance 
of  the  matters  mentioned  above,  the  amount 
of  $100  a  year  as  long  as  they  lived,  or,"  in 
case  of  the  death  of  either  of  them,  he  would 
pay  the  said  amount  to  the  survivor  as  long 
as  he  or  she  should  live.  The  contract,  so 
made  on  September  14,  1898,  contemporane- 
ously with  the  deed,  and  signed  by  the  appel- 
lant, was  subsequently  modified  and  changed 
by  leaving  out  the  provision  which  required 
the  appellant  to  pay  the  sum  of  $100  per 
year.  The  record  contains  a  letter,  dated  Oc- 
tober 28.  1899,  signed  by  John  Pittenger,  Sr., 
and  Julia  A.  Pittenger,. his  wife,  addressed  to 
L.  G.  Grundy,  the  attorney  who  drew  the 
original  deed  and  contract,  which  letter  was 
as  follows:  "You  may  recollect  of  writing  a 
memorandum  of  agreement  for  John  B.  Pit- 
tenger on  the  14th  day  of  September,  1898, 
and  in  that  writing  is  mentioned  the  payment 
annually  of  1100.00  to  us,  or  our  survivor. 


We  do  not  need  that  amount  of  money  and 
you  may  mark  that  part  off  of  that  agree- 
ment, so  that  no  one  in  the  future  can  make 
him  or  his  heirs  or  his  executors  any  trouble, 
or  cause  him  or  them  to  pay  that  amount.'' 
This  letter  was  received  by  Grundy,  and,  in 
pursuance  thereof,  a  new  contract,  drawn  by 
him,  and  dated  October  80,  1899,  was  exe- 
cuted by  John  B.  Pittenger,  and  was  the 
same  in  all  respects  as  the  contract  of  Sep- 
tember 14,  1898,  except  that  It  left  out  the 
provision  In  regard  to  the  payment  of  $100 
per  year.    Thereupon  the  old  contract  was 
destroyed,  and  two  copies  of  the  new  con- 
tract of  October  30, 1899,  were  executed,  and 
one  of  them  was  retained  by  the  appellant; 
and  the  other  was  delivered  to  his  father  and 
mother.    The  latter  copy  was  produced  upon 
the  trial  from  the  possession  of  the  complain- 
ants below  (appellees  here).    On  February  1, 
1900,  John  Pittenger,  Sr.,  died  Intestate,  leav- 
ing his  widow,  the  appellee,  Julia  A.  Pitten- 
ger, and  two  sons,  tbe  appellant;  John  B. 
Pittenger,  and  the  appellee  Charles  Pitten- 
ger, and  a  number  of  grandchildren,   who 
are  minors  suing  here  by  their  next  friend, 
Charles  Pittenger.    The  complainants  in  the 
bill    below    were   the   widow   and  the    son 
Charles. and  the  grandchildren,  and  the  de- 
fendant was  the  present  appellant.    The  bill 
charges  that  the  deed  was  procured  by  the 
appellant  through  fraud  and  undue  influence, 
and  without  any  intention  of  in  good  faith 
caring  for  and  supplying  the  comforts  and 
necessaries  of  life  to  the  said  John  Pittenger, 
Sr.,  and  Julia  A.  Pittenger,  his  wife,   while 
tbey  lived,  and  that  the  sole  object  of  the 
appellant  was  to  get  possession  of  tbe  prop- 
erty.   The  bill  furthermore  charges  that  dur- 
ing tbe  lifetime  of  John  Pittenger,  Sr.,  and 
since  bis  death,  the  appellant  has  neglected 
and  refused  to  furnish  his  father  and  mother 
with  proper  and  suitable  clothing  and  proper 
and  suitable  eatables  and  necessary  fuel,  and 
has  neglected  to  pay  the  $100  already  men- 
tioned;  that  he  has  permitted  the  appellee 
Julia  A.  Pittenger  to  remain  alone  and  neg- 
lected, and  refused  to  get  any  one  to  care  for 
her,  or  to  furnish  her  and  keep  for  her  a  sup- 
ply of  water  and  fuel;  that'  the  bread  he  fur- 
nished to  her  during  a  portion  of  the  time 
was  old  and  stale,  etc.    The  answer  of  the 
appellant  denied  all  the  allegations  in  regard 
to  the  failure  to  support  his  father  and  moth- 
er, and  claimed  that  he  bad  faithfully  per- 
formed the  contract  made  for  tbelr  support, 
and  in  consideration  of  which  the  deed  was 
executed  to  him.    The  answer  denied   that 
the  deed  was  obtained  by  any  fraud  or  undue 
influence,  but  was  entered  Into  voluntarily, 
and  in  order  that  the  grantors  therein  might 
be  supported  and  cared  for  in  their  old  age. 
The  answer  also  sets  up  that  in  October. 
1899,  the  provision  in  the  contract  in  regard 
to  the  payment  of  the  $100  was  eliminated 
therefrom  by  the  written  direction  of  his  fa- 
ther and  mother,  and  upon  their  statement 
that  they  did  not  need  the  $100  specified  la 
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the  contract,  and  that  the  letter  of  October 
28,  1890,  and  the  contract  executed  on  Octo- 
ber 30, 1889,  were  deposited  In  a  certain  bank 
named  In  the  answerv  The  answer  alleges 
that  the  attorney,  Grundy,  went  to  the  house 
of  John  Plttenger,  Sr.,  "and  Julia  A.  Plttenger 
at  their  request,  and  at  the  request  of  the 
appellant,  and  drew  the  papers  above  re- 
ferred to,  the  terms  of  which  were  dictated 
by  the  said  John  Plttenger,  Sr.,  In  the  pres- 
ence of  Julia  A.  Plttenger,  and  read  over  by 
them  both  and  voluntarily  signed  by  them 
both,  and  that  the  original  contract  was  de- 
stroyed by  him  at  the  request  of  John  Pltten- 
ger, Sr.,  and  that  Julia  A.  Plttenger  was  in- 
formed in  regard  to  the  same.  The  answer 
denies  all  the  allegations  as  to  failure  to  sup- 
port or  maintain  his  father  and  mother  in 
accordance  with  the  contract,  and  denies  that 
the  appellant  refused  to  supply  them  with 
water,  fuel,  or  bread,  eta 

J.  E.  Hogan  and  I>.  G.  Grundy,  for  appel- 
lant  J.  C.  &  W.  B.  McBride,  for  appellees. 

MAGRUHER,  J.  (after  stating  the  facts). 
The  Issues  presented  by  this  record  are  prin- 
cipally issues  of  fact.  On  September  14, 
1898,  the  father  and  mother  of  appellant  ex- 
ecuted to  him  a  deed  of  their  homestead 
farm,  consisting  of  80  acres,  upon  condition 
that  he  would  support  them  during  their  nat- 
ural lives,  and  furnish  and  supply  them  with 
the  reasonable  comforts  and  necessaries  of 
life,  suitable  to  their  condition,  Including  such 
medicines  and  medical  attendance  as  they 
might  require,  giving  them  the  right  to  re- 
tain the  possession  of  the  premises  as  their 
home  free  of  charge,  to  be  kept  by  them  until 
their  death,  unless  by  further  agreement 
thereafter  some  other  arrangement  for  their 
home  should  be  made,  and  also  that  he  would 
pay  them  the  sum  of  $100  In  money  per  year. 
The  main  question  of  fact  is  whether  or  not 
the  appellant  has  fulfilled  the  contract  so 
made  by  him. 

One  of  the  .charges  in  the  bill  is  that  the 
deed  in  question  was  procured  by  fraud  and 
undue  influence.  We  find  no  evidence  what- 
ever in  the  record  to  sustain  this  charge. 
The  fraud  or  undue  influence  which  will 
avoid  a  will  or  deed  must  be  directly  con- 
nected with  the  execution  of  the  instrument 
Guild  v.  Hull,  127  111.  523,  20  N.  E.  665;  Fran- 
cis v.  Wilkinson,  147  111.  370,  35  N.  E.  150. 
The  evidence  shows  that  the  deed  was  ex- 
ecuted voluntarily  by  John  Plttenger,  Sr., 
'and  Julia  A.  Plttenger,  his  wife,  on  Septem- 
ber 14,  1898.  At  that  time  the  fee  of  the 
property  was  in  John  Plttenger,  Sr.,  and 
Julia  A.  Plttenger  had  only  the  Interests  of 
homestead  and  inchoate  dower.  John  Plt- 
tenger, Sr.,  lived,  after  the  execution  of  the 
deed,  until  February  1,  1900,  at  which  time 
tie  died,  still  owning  the  fee.  There  is  no 
testimony  whatever  in  the  record  that  the 
»ppellant  failed  to  properly  support  and  main- 
tain his  father  and  mother  during  this  period. 


The  testimony  'trtrnfltv^^  *«r  the  purpose  of 
showing  appellant's  failure  to  carry  out  toe 
contract  is  In  relation  to  his  alleged  treat- 
ment of  his  mother  after  bis  father's  death. 
The  contract  did  not  provide  for  the  support 
of  the  heirs  of  John  Plttenger,  Sr.,  but  only 
for  the  support  of  himself  during  his  life- 
time, and  of  his  wife  during  her  lifetime. 
When  he  died,  therefore,  the  contract  was 
ended,  so  far  as  he  was  concerned.  The 
complainants  below  have  only  sought  to 
prove  that  appellant  failed  to  properly  sup- 
port his  mother,  and  pay  her  $100  a  year, 
after  the  death  of  the  father,  on  February 
1,  1900.  •  The  questions  involved,  therefore, 
which  relate  to  the  manner  in  which  the  con- 
tract was  carried  out  after  the  death  of  the. 
father,  divide  themselves  Into  two  parts: 
First,  was  the  appellant  at  fault  in  not  fur- 
nishing his  mother  proper  support  and  main- 
tenance after  the  death  of  his  father?  And, 
second,  was  he  at  fault  in  not  paying  her 
$100  a  year  in  money,  as  it  was  provided 
that  he  should  do  in  the  original  contract 
of  September  14,  1898? 

1.  Appellant  lived,  with  his  wife  and  chil- 
dren—he having  been  married  some  26  years, 
and  being  over  50  years  of  age — on  his  farm, 
about  a  quarter  of  a  mile  distant  from  the 
farm  here  in  controversy,  being  the  home  of 
his  mother.  By  the  terms  of  the  contract 
she  had  a  right  to  remain  upon  the  home 
farm  free  of  charge,  and  occupy  it.  until 
her  death.  But  the  contract  contemplates 
that  by  agreement  with  her,  some  other  ar- 
rangement might  be  made  for  a  home  for 
her.  The  proof  shows  that  the  appellant  of- 
fered her  a  home  at  his  house,  and  tried  to 
persuade  her  to  come  and  live  with  him, 
Instead  of  living  alone  upon  the  farm  here 
in  controversy.  She  did  once  or  twice  go  to 
bis  house,  and  remain  there  a  month  or  more, 
but  left  and  went  back  to  her  own  home, 
because  of  the  noise  made  by  appellant's 
children,  or  others  concerned  In  the  manage- 
ment of  bis  farm.  She  also  stated  that  her 
husband  had  requested  that  she  should  re- 
main upon  the  home  farm.  Her  determina- 
tion to  remain  upon  the  farm,  Instead  of  liv- 
ing with  the  appellant  required  him  to  fur- 
nish her  with  the  necessary  supplies  for  liv- 
ing at  her  own  home,  and  also  to  furnish  her 
with  company,  or  somebody  to  stay  with 
her  and  look  after  her  in  her  old  age.  We 
think  the  proof  shows,  by  an  overwhelming 
preponderance,  that  the  appellant  fulfilled  his 
obligations  in  this  regard.  The  appellee  Ju- 
lia A.  Pittenger  remained  at  the  home  farm, 
with  the  exception  of  an  occasional  visit  for 
a  few  weeks  to  the  appellant's  house  or  to 
the  house  of  her  brother,  from  the  time  of 
her  husband's  death  up  to  the  time  of  the 
beginning  of  this  suit,  in  February,  1902,  and 
subsequently  thereto.  Charles  Plttenger,  her 
son,  had  not  lived  with  his  father  and  mother 
for  a  number  of  years,  and  had  not  visited 
the  old  home  for  a  number  of  years  until 
the  death  of  his  father,  when  he  came  to 
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the  tatter's  funeral.  He  had  received,  as 
the  evidence  shows,  a  considerable  amount  of 
money  from  his  father  during  the  latter's 
lifetime,  but  contributed  nothing  to  his  moth- 
er's support  after  his  father's  death.  In  the 
fall  or  winter  of  1901  he  came  back  and 
visited  his  mother,  and  the  evidence  tends 
strongly  to  show  that  the  dissatisfaction 
which  she  then  began  to  show  was  due  to 
the  Influence  of  her  son  Charles.  She  asked 
of  the  appellant  that  be  give  or  lend  to  her 
son  Charles  the  sum  of  $400,  which  he  refus- 
ed to  do.  In  the  recent  case  of  Huffman  v. 
Sharer,  191  111.  79,  60  N.  E.  866,  which  was 
similar  in  many  respects  in  its  facts  to  the 
case  at  bar,  this  court  said  (page  84J  191  IIL, 
page  868,  60  N.  E.):  "The  testimony  of  the 
plaintiff  in  error  demonstrated  that  his  mind 
has  been  greatly  impaired  by  age,  and  his 
memory  and  Judgment  much  weakened;  and 
his  testimony,  together  with  the  other  proofs 
In  the  case,  fully  warranted  the  finding  of 
the  master,  which  was  approved  by  the  court, 
that  his  present  dissatisfaction  with  the 
terms  of  the  conveyance  was  inspired  by 
other  Interested  parties,  who  have  ulterior 
designs  to  forward,  wblch  it  is  not  to  the  best 
interest  of  the  plaintiff  in  error  should  be 
promoted."  While  all  of  this  language  may 
not  be  applicable  to  the  facts  of  the  present 
case,  yet  a  portion  of  It  is  so  applicable;  that 
is  to  say,  the  dissatisfaction  of  the  appellee 
Julia  A.  Plttenger  with  the  contract  made  by 
her  son  for  her  support,  and  with  the  execu- 
tion of  the  deed,  1s  shown  by  the  testimony 
to  have  been  inspired  by  Interested  parties, 
who  had  ulterior  designs  to  promote. 

While  the  evidence  in  this  case  does  not 
show  that  there  was  any  fraud  or  undue  in- 
fluence exercised  over  the  grantors  in  procur- 
ing the  execution  of  the  deed  here  sought  to 
be  set  aside  at  the  time  of  the  execution  of 
the  same,  yet  the  doctrine  laid  down  In  Mc- 
Clelland v.  McClelland,  176  111.  83,  51  N.  E. 
559,  and  the  cases  therein  referred  to  and 
commented  upon,  is  invoked  for  the  purpose 
of  carrying  back  the  testimony  in  regard  to 
what  occurred  after  the  death  of  John  Plt- 
tenger, Sr.,  and  making  it  apply  to  the  inten- 
tion of  the  appellant  at  the  time  the  deed 
was  made.  The  doctrine  thus  sought  to  be 
Invoked  is  that,  where  there  is  a  failure  to 
perform  contracts  of  this  kind,  a  court  of 
equity  will  entertain  Jurisdiction  to  set  aside 
a  deed  upon  the  ground  that  the  circumstan- 
ces Justify  the  Inference  of  an  abandonment 
of  the  contract,  and  a  presumption  of  a  fraud- 
ulent intent  In  entering  Into  the  contract. 
In  other  words,  It  is  claimed  by  the  appellees 
that  the  appellant  failed  to  properly  maintain 
and  support  bis  mother  after  the  death  of  his 
father,  and  that  his  conduct  in  this  regard 
gives  rise  to  the  presumption  that  he  entered 
into  the  contract  originally,  and  obtained  the 
deed,  with  a  fraudulent  intent  We  have  no 
fault  to  find  with  this  doctrine,  which  has 
been  laid  down  by  this  court  in  a  number  of 
cases,  but  we  fail  to  see  that  the  appellant 


was  guilty  of  any  such  conduct  in  this  case 
as  to  justify  the  presumption  that  his  orig- 
inal intention  in  obtaining  the  deed  was 
fraudulent  The  testimony  upon  which  the 
court  below  based  its  decree  is  principally 
that  of  the  appellee  Julia  A,  Plttenger  and 
her  son  Charles,  and  a  son  or  daughter  of 
the  latter.  The  interest  and  bias  of  this  tes- 
timony are  apparent  upon  its  face,  while  the 
testimony  as  to  the  fulfillment  of  the  con- 
tract by  the  appellant  comes  from  disinterest- 
ed parties,  and  is  of  a  convincing  character. 
In  the  first  place,  while  the  contract  does  not 
specify  that  the  appellant  was  obliged  to  se- 
cure and  provide  families  or  persons  to  reside 
with  his  mother  in  her  home,  yet  the  evi- 
dence shows  that  he  did  so,  and  that  he  paid 
them  with  his  own  money  for  their  services 
In  this  respect  The  evidence  is  too  volu- 
minous to  justify  us  in  analyzing  and  com- 
menting upon  all  of  it,  but  a  few  salient  fea- 
tures may  be  noticed.  For  Instance,  from 
February  1, 1900,  the  time  of  the  death  of  the 
appellant's  father,  np  to  and  after  February, 
1902,  when  this  suit  was  begun,  there  were 
only  a  few  weeks  when  the  appellant's  moth- 
er was  without  company  upon  the  hdme 
farm.  In  February,  1900,  Laura  Bnrchfleld, 
a  niece  of  Mrs.  Plttenger,  stayed  with  her 
until  appellant  could  procure  some  one  to  go 
there,  and  was  paid  for  so  doing  by  the  ap- 
pellant Ellas  Burton  and  his  wife  went  to 
live  with  her  in  March,  1900,  and  stayed  with 
her  until  September  of  the  same  year.  Mrs. 
Plttenger  then  went  to  the  appellant's  home, 
and  remained  there  awhile.  Then,  in  No- 
vember, one  Rhodes  and  his  wife  came  to  her 
home,  and  stayed  with  her  until  about  March, 

1901.  Then  one  Christian  and  his  wife  stay- 
ed with  her  from  March  1,  1901,  until  about 
September  of  the  salne  year.  Then  other 
parties,  to  wit  Bertha  Neff  and  Charles 
Mitchell  and  a  son  of  appellant  stayed  with 
her  at  different  times.  Then  one  Mrs.  Aman- 
da Kiger  came  and  stayed  with  ber  until 
about  New  Year's  day  in  1902.  During  this 
time,  also,  one  Hamilton  Cole  stayed  there  a 
month  or  jbo,  and  also  Ida  Plttenger,  appel- 
lant's daughter,  stayed  there  four  weeks  or 
over.  After  that  a  man  named  Pope,  and  his 
wife,  came  and  stayed  with  her.  All  these 
persons  were  procured  to  attend  upon  Mrs. 
Plttenger  by  her  son,  the  appellant  and  near- 
ly all  of  them  were  paid  by  him  to  do  so. 
Without  further  comment  upon  this  branch 
of  the  testimony,  it  is  sufficient  to  say  that 
the  appellant  procured  10  or  12  families  or 
individual  persons,  not  including  his  son  and 
daughter,  to  stay  with  Mrs.  Plttenger  from 
February,  1900,  until  about  October,  1902. 
After  the  beginning  of  this  suit  In  February, 

1902,  she  left  the  farm  for  a  considerable 
time,  and  lived  with  her  brother  or  her  neph- 
ews and  nieces,  and  during  all  this  time  the 
appellant  paid  her  board  to  the  parties  with 
whom  she  so  lived. 

The  evidence  also  shows  that  during  the 
time  when  bis  mother  remained  on  the  farm. 
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the  appellant   himself   went  there   several 
times  a  week,  and  some  member  of  his  fam- 
ily was  there  almost  every  day,  and  he  sent 
to  his  mother  fresh  milk  and  butter  and  pro- 
visions, and  also  sent  her  fuel  and  Ice,  and 
did  all  that  he  could  to  make  ber  stay  com- 
fortable.   The  testimony  that  she  was  well 
provided  for  comes  from  neighbors  and  per- 
sons thus  living  with  her,  who  can  have  no 
possible  interest  in  this  Emit     Their  testi- 
mony is  overwhelmingly  convincing  to  the 
effect  that  the  appellant  not  only  provided 
her  with  attendants  or  companionship,  but 
provided  her  also  with  provisions  and  other 
necessaries  of  life.    A  few  persons  were  put 
upon  the  stand,  who  stated  that,  at  certain 
times  when  they  took  meals  there,  the  bread 
would  be  stale  or  heavy,  and  at  one  time  the 
well  was  broken,  or  there  was  some  diffi- 
culty about  getting  water;   but  these  were 
small  matters,  and  of  minor  importance.    A 
slight  or  partial  neglect  on  the  part  of  one  of 
the  contracting  parties  to  observe  some  of 
the  terms  or  conditions  of  the  contract  will 
not  justify  the  other  party  in  abandoning  or 
rescinding  the  same.     A  deed  or  contract 
made  in  consideration  of  the  support  of  the 
grantors  will  only  be  set'  aside,  in  equity, 
where  there  has  been  an  entire  failure  or  re- 
fusal to  perform  the  agreement,  or  at  least 
such  a  substantial  failure  to  perform  the  con- 
tract in  respect  to  material  matters  as  would 
render  the  performance  of  the  rest  a  thing 
different  from  what  was  contracted.    As  was 
said  in  Welntz  v.  Hafner,  78  111.  27:  "Appel- 
lee had  no  right  to  rescind  the  contract,  and 
recover  the  purchase  money  paid,  unless  ap- 
pellant had  failed,  in  a  substantial  manner, 
to  observe  his  part  of  the  contract.    A  slight 
or  partial  neglect  on  the  part  of  one  of  the 
parties  to  a  contract  to  observe  some  of  the 
terms  or  conditions  thereof  will  not  Justify 
the  other  party  to  at  once  abandon  the  agree- 
ment.   As  was  said  in  Selby  v.  Hutchinson, 
9  III.  310,  In  order  to  justify  an  abandonment 
of  the  contract,  and  of  the  proper  remedy 
growing  out  of  It,  the  failure  of  the  opposite 
party  must  be  a  total  one.    The  object  of  the 
contract  must  have  been  defeated  or  render- 
ed unattainable  by  his  misconduct  or  default. 
For  partial  derelictions  and  noncompliances 
in  matters  not  necessarily  of  first  importance 
to  the  accomplishment  of  the  object  of  the 
contract,  the  party  Injured  mast  still  seek 
lUs  remedy  upon  the  stipulations  of  the  con- 
tract itself."     See,  also,  Leopold  v.  Salkey, 
89  111.  412,  31  Am.  Rep.  93;   City  of  Elgin  v. 
Joslyn,  136  111.  525,  26  N.  B.  1090.    We  think 
that,  under  the  evidence  here,  an  effort  was 
made  by  the  appellant  in  good  faith  to  effect 
a  substantial  compliance  with  the  agreement, 
and  that  such  effort  was  successful.     The 
evidence  tends  to  show  that  Mrs.  Pittenger, 
-who  was  an  old  lady,  upwards  of  80  years  of 
Age,  at  the  time  when  most  of  these  transac- 
-tions   occurred,    would   become   dissatisfied 
with  persons  living  with  her,  so  that  they 
were  obliged  to  leave.    Many  of  her  com- 


plaints, which  seemingly  reflected  upon  tb* 
conduct  of  the  appellant  were,  as  matter  of 
fact,  due  to  the  whims  and  fancies  of  old* 
age,  and  a  feeling  of  loneliness  natural  to  her 
after  the  death  of  her  husband.  She  declined 
appellant's  offer  to  take  her  to  his  home,  and 
to  give  ber  the  best  room  In  his  house,  if  she 
desired  it.  But  when  she  remained  in  her 
own  home,  or  went  elsewhere,  she  was  al- 
ways supported  by  the  appellant  at  his  own! 
expense,  and,  as  we  read  the  testimony,  ade^ 
quately  and  comfortably.  In  addition  to  this, 
there  is  abundance  of  testimony  in  the  rec- 
ord proving  declarations  which  were  made  by 
the  appellee  Julia  A.  Pittenger  as  to  the  ap- 
pellant's kindness  to  her.  Before  she  fell 
under  the  influence  of  her  son  Charles,  she 
frequently  stated  to  other  people— who  so 
testify— that  the  appellant  had  done  all  for 
her  comfort  which  she  could  ask,  and  fur- 
nished her  with  all  the  necessaries  which  she 
required. 

2.  The  second  ground  upon  which  the  fail- 
ure to  keep  bis  contract  is  charged  against 
the  appellant  Is  that  he  neglected  to  pay  the 
$100  per  year  which  the  original  contract  re- 
quired him  to  pay.  In  explanation  of  this  mat- 
ter the  appellant  introduced  the  evidence  set 
forth  in  the  statement  preceding  this  opin- 
ion, which  shows  that  the  original  contract 
was  subsequently  changed  and  modified  by  . 
leaving  out  the  provision  requiring  the  pay- 
ment of  the  $100  per  year.  The  letter,  direct- 
ing that  the  contract  be  changed  in  this  re- 
gard, was  signed  by  John  Pittenger,  Sr.,  and 
Julia  A.  Pittenger,  his  wife.  There  is  not  a 
particle  of  evidence  to  show  that  the  letter 
was  not  signed  voluntarily  by  John  Pittenger, 
Sr.  Mrs.  Pittenger  admits  that  she  signed 
the  letter,  and  that  she  did  it  at  the  request 
of  her  husband,  who  had  already  put  his  sig- 
nature to  the  letter  before  he  asked  her  to  do 
so.  The  reason  given  in  the  letter  for  reliev- 
ing appellant  from  the  necessity  of  paying 
this  $100  is  that  it  was  not  needed  by  his 
father  and  mother.  The  proof  shows  that  he 
gave  his  mother  money  from  time  to  time, 
and  the  testimony  of  persons  who  lived  with 
'her  shows  that  they  were  authorized  by  the 
appellant  to 'make  purchases  for  her,  requir- 
ing money,  and  subsequently  paid  for  by  him. 
Mrs.  Pittenger  states  in  her  testimony  that, 
when  she  signed  the  letter  consenting  to  the 
modification  of  the  contract  in  the  respect 
named,  she  did  not  know  that  the  provision 
regarding  the  $100  was  to  be  left  out  There 
Is,  however,  a  considerable  amount  of  testi- 
mony in  the  record  by  outside  parties  to  the 
effect  that  she  stated  to  them  at  different 
times  that  the  appellant  was  relieved  from 
the  necessity  of  paying  this  $100,  because 
she  and  her  husband  did  not  need  It.  Her 
testimony  upon  this  subject  Is  weakened  by 
the  evidence  of  witnesses  who  swear  to  her 
declarations  to  the  contrary  of  what  she  tes- 
tifies to.  A  duplicate  of  the  contract  of  Octo- 
ber, 1899,  was  within  her  control,  or  within 
the  control  of  some  of  the  appellees  here  act- 
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tag  with  her,  for  more  than  two  yean  after 
the  death  of  John  Plttenger,  Sr.;  and,  if  any 
fraud  had  been  practiced  in  modifying  the 
original  contract  by  leaving  out  the  provision 
In  regard  to  the  $100,  it  is  singular  that  the 
alienee  of  the  second  contract  upon  this  sub- 
ject was  not  noticed.  It  would  seem  natural 
that  the  omission  of  the  $100  from  the  modi- 
fled  contract  would  have  been  noticed  during 
this  long  period,  if  there  had  been  any  fraud 
In  procuring  the  modification  of  the  contract 
Mrs.  Pittenger's  name  having  been  signed  to 
the  letter,  consenting  to  the  change  In  the 
contract,  it  requires  clear  and  conclusive  tes- 
timony to  show  that  she  was  deceived  or  Im- 
posed upon  In  any  way  when  she  so  signed 
the  letter,  in  view  of  the  fact  that  her  husband 
signed  it  at  the  same  time,  and  requested 
her  to  sign  It 

3.  Some  stress  is  laid  by  the  appellees  upon 
the  fact  that  certain  Issues  in  this  case  were 
submitted  to  the  jury,  and  that  the  answers 
returned  by  the  Jury  to  the  questions  pro- 
pounded to  them  were  in  favor  of  the  ap- 
pellees and  against  the  appellant  upon  the 
points  here  Involved.  In  reply  to  this  it  is 
sufficient  to  say  that  where  a  chancellor  sub- 
mits controverted  questions  of  fact  to  a  Jury, 
the  verdict  or  finding  of  the  Jury  is  advisory 
merely.  He  may  adopt  the  verdict  or  set  the 
same  aside,  and  resubmit  the  question  to  the 
Jury,  or  he  may  disregard  it  and  enter  such 
a  decree  as  In  his  judgment  equity  demands. 
"He  may  enter  his  decree  after  setting  the 
verdict  aside,  or  without  setting  it  aside." 
Guild  v.  Hull,  127  111.  523,  20  N.  E.  665.  We 
think  that  some  of  the  Instructions  which 
were  given  to  the  Jury  by  the  court  were  mis- 
leading and  erroneous,  but  Inasmuch  as. the 
verdict  was  advisory,  merely,  and  not  binding 
upon  the  chancellor,  the  error  In  this  regard 
Is  unimportant  in  determining  the  correctness 
of  the  decree  which  was  finally  rendered.  It 
will  be  presumed  that  the  court  disregarded 
irrelevant  evidence,  and  .predicated  the  find- 
ings upon  legal,  admissible  evidence.  Notwith- 
standing the  fact  that  there  was  here  a  sub- 
mission of  certain  questions  to  be  determined 
by  the  jury,  we  yet  think  that  the  only  ma- 
terial question  to  be  considered  by  us  IS 
whether  the  decree  rendered  by  the  court  Is 
sustained  by  the  evidence;  that  Is,  by  the 
legal  testimony,  such  as  is  admissible  under 
the  established  rules  of  evidence.  Peabody 
v.  Kendall,  145  111.  519,  32  N.  E.  674.  The 
final  decree  shows  that  It  was  based  not  only 
upon  a  consideration  by  the  chancellor  of  the 
evidence,  but  also  upon  a  consideration  of  the 
finding  made  by  the  jury;  and  It  may  be  that 
the  .chancellor  did  not  rely  as  completely  upon 
his  own  interpretation  of  the  evidence  as  he 
would  have  done  If  there  had  been  no  action 
on  the  part  of  the  jury.  Rut  in  view  of  the 
character  of  the  testimony  in  this  case,  we 
cannot  resist  the  conclusion  that  the  jury  were 
carried  away  by  sympathy  for  this  old  lady, 
as  they  rendered  a  verdict  which  Is  contrary 
to  the  weight  of  the  evidence,    in  our  opinion, 


the  decree  of  the  court  to  not  sustained  by 
the  proof. 

Accordingly  the  decree  of  the  circuit  court 
is  reversed,  and  the  cause  Is  remanded  to 
that  court,  with  directions  to  dlBii.lsa  the 
bill.    Reversed  and  remanded. 


CMS  TO-  4731 

BLINN  et  al.  r.  GILLETT  et  at 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

WILLS— CONSTRUCTION— INTENTION    OF    TESTA- 
TOR—LIFE    ESTATES — STOCK    DIVIDENDS. 

1.  Testator's  will  gave  his  wife  the  profits  of 
certain  bank  stock  for  life,  and  provided  that  if, 
during  her  life,  any  bank  should  wind  up  its 
business  and  distribute  its  capital,  she  should 
be  entitled  to  receive  all  sums  payable  on  its 
certificates,  and  be  empowered  to  reinvest  the 
principal,  which  principal  should,  after  the  death 
of  the  wife,  be  distributed  as  thereinafter  direct- 
ed. A  subsequent  residuary  clause  provided  that 
the  proceeds  of  the  sale  of  all  personal  property 
other  than  bank  stock  should  be  distributed 
among  testator's  children,  and  a  subsequent 
clause  provided  that  on  the  death  of  the  wife 
all  bank  stock  remaining  unsold,  and  ail  money 
arising  from  the  sale  of  bank  stock,  should  be 
distributed  among  the  children  who  should  sur- 
vive the  wife,  in  certain  specified  amounts,  and 
that  in  case  any  of  the  children  should  die  be- 
fore the  wife,  leaving  a  child  or  children,  they 
should  take  in  equal  parts  the  share  of  the 
bank  stock  which  their  parents  would  have  tak- 
en had  they  survived  the  wife,  and  that  if  any 
child  should  die,  leaving  no  child,  before  the 
wife,  then  the  share  of  such  child  should  be  di- 
vided among  the  survivors.  Held  that  in  ac- 
cordance with  the  evident  intention  of  the  tes- 
tator, the  will  should  be  construed  aa  meaning 
that  any  moneys  arising  from  the  voluntary 
liquidation  of  banks  should  pass  to  the  children 
who  survived  the  wife,  and  not  under  the  resido- 
ary  clause. 

2.  A  stock  dividend  which  evidences  *  conver- 
sion by  the  corporation  into  capital  of  earnings 
accumulated  during  the  stockholder's  lifetime 
goes  to  the  remainderman  under  his  will  as  a 
part  of  the  corpus  of  the  estate,  and  not  to  the 
life  tenant  under  a  clause  devising  the  income 
to  the  life  tenant. 

3.  Where  a  will  gave  testator's  widow  the  life 
estate  in  certain  bank  stocks,  with  remainder 
over  to  the  children  who  might  survive  her,  a 
stock  dividend  issued  after  the  death  of  the  tes- 
tator was  not  Intestate  property  passing  under  a 
residuary  clause  of  the  will,  but  went  to  the  re- 
maindermen under  that  clause  of  the  will  devn- 
ing  the  stock. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict 

Suit  by  Jessie  D.  Gillett,  as  administrator 
de  bonis  non  with  the  will  annexed  of  the 
estate  of  John  D.  Gillett  deceased,  to  obtain 
a  construction  of  the  will.  From  the  decree 
Edward  D.  Rlinn,  as  successor  to  Inez  M. 
Gillett  as  administratrix  of  the  estate  of 
John  P.  Gillett  deceased,  and  others,  ap- 
pealed to  the  Appellate  Court,  where  the 
decree  was  affirmed  (110  111.  App.  37),  and 
from  such  decree  they  appeal.    Affirmed. 

This  was  a  bill  In  chancery  filed  In  the  cir- 
cuit court  of  Logan  county  by  Jessie  D.  Gil- 
lett administrator  de  bonis  non  with  the  will 
annexed  of  the  estate  of  John  D.  Gillett,  de- 
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ceased,  for  the  purpose  of  obtaining  a  con- 
struction of  the  will  of  John  D.  Gillett  so  far 
as  It  affects  the  disposition  of  certain  bank 
stock,  and^  the  proceeds  thereof,  owned  by 
John  D.  Gillett  at  the  time  of  his  death. 

John  D.  Gillett  departed  this  life  testate 
on  the  24th  day  of  August,  1888,  leaving,  him 
surviving,  his  widow,  Lemira  P.  Gillett,  and 
his  children,  Emma  S.  Oglesby,  Grace  A. 
littler,  Nina  L  Gillett,  Amaryllis  T.  Gillett, 
Alary  C.  Hill,  John  P.  Gillett,  Jessie  D.  Gil- 
lett, and  Charlotte  L.  Barnes.  At  the  time 
of  the  death  of  John  D.  Gillett  he  owned  the 
following  bank  stock:  First  National  Bank, 
Lincoln,  111.,  100  shares,  par  value  $10,000; 
First  National  Bank,  Farmer  City,  111.,  30 
shares,  par  value  $3,000;  Farmers'  National 
Bank,  Pekln,  111.,  15  shares,  par  value  $1,- 
500;  Illinois  National  Bank,  Springfield,  111., 
100  shares,  par  value  $10,000;  Farmers'  Na- 
tional Bank,  Springfield,  111.,  50  shares,  par 
value  $5,000;  First  National  Bank,  Mt.  Pu- 
laski, 111.,  10  shares,  par  value  $1,000;  Na- 
tional State  Bank,  Bloomlngton,  111.,  30 
shares,  par  value  $3,000— total  amount  of 
stock,  par  value,  $33,500.  The  paragraphs 
of  the  will  of  John  D.  Gillett,  deceased, 
which  affect  the  disposition  of  said  bank 
stock,  are  Nos.  9,  23,  and  24,  and  read  as  fol- 
lows: 

"Ninth— I  give  and  devise  to  my  wife,  in 
case  she  shall  survive  me,  for  and  during  the 
period  of  her  natural  life,  all  the  use,  in- 
terest, dividends  and  profits  that  may  accrue 
during  such  period  on  or  from  any  share  of 
bank  stock  which  I  may  own  at  the  time 
of  my  death.  She  shall  be  entitled  to  the 
possession  of  all  certificates  representing  such 
stock,  and  to  vote  them  in  person  or  by  proxy 
during  her  life.  If,  during  the  life  of  my 
said  wife  and  after  my  death,  any  of  the 
banks  in  which  I  shall  own  said  stock  shall 
wind  up  Its  business  and  distribute  its  capi- 
tal among  Its  stockholders,  my  said  wife 
shall  be  entitled  to  receive  and  receipt  for 
all  sums  payable  on  the  certificates  so  to  be 
held  by  her  for  life.  She  is  hereby  empow- 
ered to  re-invest  the  principal  of  said  stock 
as  safely  as  possible,  and  to  collect  and  re- 
tain to  her  own  use  all  Interests  and  profits 
derived  from  such  investment  during  her 
natural  life.  The  principal  so  invested  shall, 
after  the  death  of  my  said  wife,  be  applied 
and  distributed  as  hereinafter  directed.  If 
my  said  wife  shall  become  satisfied,  at  any 
time  after  my  death,  that  it  would  be  wise 
and  Judicious  to  sell  any  part  of  said  bank 
stock,  she  Is  hereby  fully  empowered,  by 
and  with  the  advice  and  consent  of  my  said 
executors,  to  sell  any  part  or  all  of  the  stock 
so  owned  by  me  In  the  banks  at  Pekln,  Mt. 
Pulaski,  Farmer  City  and  Bloomlngton.  In 
the  event  of  making  such  sale  she  shall  in- 
vest the  proceeds  thereof  as  aforesaid,  and 
shall  be  entitled  to  take  to  her  own  use, 
as  her  own  property,  all  the  interest  and 
profits  arising  from  such  investment  during 
her  natural  life.  At  her  death  the  principal 
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so  invested  shall  be  applied  as  hereinafter 
directed." 

"Twenty-third— I  hereby  direct  that  the 
proceeds  of  the  sale  of  all  my  personal  prop- 
erty, other  than  bank  stock,  and  not  other- 
wise herein  disposed  of,  together  with  the 
proceeds  of  all  debts  and  demands  due  or 
to  become  due  me,  and  of  all  real  estate  in 
this  last  will  declared  and  directed  to  be 
disposed  of  as  personalty,  shall  be  applied 
and  disposed  of  by  my  executors  as  follows: 
They  shall  first  pay  to  my  daughter  Emma  • 
Susan  Oglesby  the  sum  of  $10,000,  and  they 
.shall  divide  the  remainder  of  the  proceeds 
of  said  personal  property  in  equal  parts 
amongst  all  of  my  said  children"— naming 
them,  and  providing  that  if  any  of  his  chil- 
dren shall  depart  this  life  before  him,  leav- 
ing children,  the  children  should  take  the 
parent's  share;  or  if  they  died  before  him, 
leaving  no  children,  then  the  proceeds  of 
said  debts,  demands,  and  personal  estate  to 
be  divided  in  equal  parts  among  the  sur- 
vivors or  their  descendants. 

"Twenty-fourth— In  case  my  said  wife 
shall  not  survive  me,  I  give  and  bequeath  all 
my  bank  stock  as  follows:  To  Emma  Susan 
Oglesby  $5000;  to  Grace  Adeline  Littler 
$5000;  to  Nina  Lemira  Gillett  $5000;  to 
Mary  Catherine  Hill  $4000;  to  Jessie  D.  Gil- 
lett $4000;  to  Amarilla  Tuttle  Gillett  $3000; 
to  Charlotte  Lancraft  Gillett  $3000;  and  the 
remainder,  if  any,  to  my  son,  John  Park 
Gillett.  I  direct  that  said  stock  shall  be  dis- 
tributed by  my  executors,  not  on  the  face  or 
par  value  of  said  stock,  but  on  its  market  or 
selling  value,  so  that  the  share  given  to  each 
of  my  said  children  shall  amount  in  real 
value  to  the  sum  above  specified  as  intended 
for  her.  If  there  shall  not  be  sufficient  stock 
tc .  make  up  the  sums  indicated,  then  I  di- 
rect that  all  of  said  bequests  shall  abate 
pro  rata.  If  any  of  my  said  children  shall 
depart  this  life  before  me  leaving  any  child 
or  children  who  shall  survive  me,  then  such 
child  or  children  shall  take  In  equal  parts 
amongst  them  the  share  or  shares  which  his, 
her  or  their  deceased  parent  or  parents 
would  have  taken  If  alive.  If  any  of  my 
said  children  shall  depart  this  life  before  me 
leaving  no  child  or  children  who  shall  sur- 
vive me,  then  the  share  or  shares  of  such 
deceased  child  or  children  shall  be  divided 
In  equal  parts  amongst  my  surviving  chil- 
dren named  as  aforesaid,  the  surviving  chil- 
dren of  any  of  my  children  so  named  as 
aforesaid  to  take  In  equal  parts  amongst 
them  the  share  or  shares  which  his,  her  or 
their  deceased  parent  or  parents  would  have 
taken  If  alive.  If  my  said  wife  shall  survive 
me,  I  give  and  bequeath  all  my  bank  stock 
that  shall  remain  unsold  at  the  time  of  her 
death,  and  all  money  arising  from  the  sale 
of  said  bank  stock  by  my  wife,  In  manner 
following,  to- wit:  To  each  of  my  following 
named  children  who  shall  survive  my  said 
wife  the  following  parcels  or  portions,  to- 
wit:     To  Emma  Susan  Oglesby  $5000;    to 
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Grace  Adeline  Littler  $5000;  to  Nina  Lemlra 
Glllett  $5000;  to  Mary  Catherine  Hill  $4000; 
to  Jessie  D.  Glllett  $4000;  to  Amarilla  Turtle 
Glllett  $3000;  to  Charlotte  Lancraft  Glllett 
$3000;  and  the  remainder,  If  any,  to  my  son, 
John  Park  Glllett  I  direct  that  my  executor 
shall  make  distribution,  not  on  the  par  value 
or  face  of  said  stock,  but  on  the  basis  of  the 
market  or  selling  value  thereof,  so  that  the 
share  given  to  each  of  said  children  shall 
amount  in  real  value  to  the  sum  above  speci- 
fied as  intended  for  her.  If  my  bank  stock, 
together  -with  the  money  arising  from  the 
sale  of  any  part  thereof,  shall  not  be  suf- 
ficient to  discharge  said  specific  bequests, 
then  each  bequest  shall  abate  pro  rata.  If 
any  of  my  said  children  shall  depart  this 
life  before  my  said  wife  leaving  any  child 
or  children  who  shall  survive  my  said  wife, 
then  such  child  or  children  shall  take  In 
equal  parts  amongst  them  the  share  or 
shares  of  said  bank  stock  and  money  which 
his,  her  or  their  deceased  parent  or  parents 
would  have  taken  in  the  event  of  surviving 
my  said  wife.  If  any  of  my  said  children 
shall  depart  this  life  before  my  said  wife 
leaving  no  child  or  children  who  shall  sur- 
vive my  said  wife,  then  the  share  or  shares 
of  said  bank  stock  and  money  which  would 
otherwise  go  to  such  deceased  child  or  chil- 
dren shall  be  divided  In  equal  parts  among 
the  survivors  of  my  children  named  as  afore- 
said, the  surviving  children  of  any -of  my 
children  so  named  to  take  in  equal  parts 
amongst  them  the  share  or  shares  which  his, 
oer  or  their  deceased  parent  would  have 
taken  if  alive  at  the  death  of  my  said  wife. 
I  distinctly  direct  and  declare  that  In  be- 
queathing said  bank  stock,  and  any  money 
that  shall  arise  from  the  sale  of  any  part 
thereof  by  my  said  wife,  it  is  my  desire  and 
intention  that  none  of  my  children  named  as 
aforesaid,  or  their  children  or  descendants, 
shall  take  any  vested  interest  in  said  stock 
or  money  until  the  death  of  my  said  wife, 
In  case  she  shall  survive  me,  and  that  until 
the  death  of  my  said  wife,  and  the  conse- 
quent vesting  of  said  titles  and  interests,  my 
said  children  and  their  descendants  shall  not 
be  entitled  to  sell,  transfer  or  encumber  any 
of  said  stock  or  money  or  any  Interest  there- 
in, and  that  the  same  shall  be  wholly  free 
from  all  Judgments,  attachments,  executions 
and  legal  processes  against  any  of  my  said 
children  or  their  descendants  until  or  unless 
said  title  or  interest  shall  become  vested  in 
them  by  the  death  of  my  said  wife." 

In  1895  the  Farmers'  National  Bank  of 
Pekin  went  into  voluntary  liquidation,  and 
there  was  paid  to  the  executors  of  John  D. 
Glllett,  deceased,  the  sum  of  $2,175,  which 
amount  represented  the  net  value  of  the  Gll- 
lett stock  in  that  bank.  During  the  same 
year  the  First  National  Bank  of  Farmer  Oity 
went  into  voluntary  liquidation,  and  there 
was  paid  to  the  executors  of  John  D.  Glllett, 
deceased,  the  sum  of  $3,420,  which  amount 
represented  the  net  value  of  the  Glllett  stock 


In  that  bank;  and  in  the  year  1000  the  Na- 
tional State  Bank  of  Bloomlngton  went  into 
voluntary  liquidation,  and  there  was  paid  to 
the  executors  of  John  D.  Glllett,  deceased, 
the  sum  of  $3,750,  which  amount  represented 
the  net  value  of  the  Glllett  stock  in  that 
bank;  and  these  sums,  which  aggregate  the 
sum  of  $9,345,  were  paid  by  the  executors 
to  the  widow,  Lemlra  P.  Glllett. 

At  the  time  of  the  death  of  John  D.  Gll- 
lett the  capital  stock  of  the  First  National 
Bank  of  Lincoln  was  $50,000,  surplus  $50,000, 
and  Its  undivided  profits  $13,169.41.  Shortly 
after  the  death  of  John  D.  Glllett  the  direct- 
ors and  stockholders  of  that  bank,  with  the 
consent  of  the  Comptroller  of  the  Currency, 
increased  the  capital  stock  of  said  bank  from 
$50,000  to  $100,000,  and  100  shares,  of  the 
par  value  of  $100  per  share,  of  the  new 
stock,  was  issued  to  the  widow,  Lemira  P. 
Glllett,  the  certificate  which  she  received 
therefor  being  certificate  No.  122,  for  the 
sum  of  $10,000.  From  that  time  to  the  time 
of  her  death  Lemlra  P.  Glllett  held  the 
original  and  the  new  stock  in  said  First  Na- 
tional Bank  of  Lincoln,  and  received  the 
cash  dividends  thereon  as  they  accrued 
and  were  paid,  and  at  the  time  of  her  death 
the  new  stock  was  worth  $20,000. 

Grace  A.  Littler  died  without  leaving  her 
surviving  a  child,  or  children  or  the  descend- 
ants thereof,  in  May,  1891,  and  leaving  a  last 
will,  in  which  she  bequeathed  all  personal 
property  that  she  might  own  at  the  time  of 
her  death  to  her  husband,  David  T.  Littler. 
John  P.  Glllett  died  testate  on  September 
8,  1901,  without  leaving,  him  surviving,  a 
child  or  children  or  the  descendant  thereof, 
and  leaving  Inez  M.  Glllett  as  his  widow. 
On  the  21st  day  of  September,  1901,  Lemlra 
P.  Glllett,  widow  of  John  D.  Gillett,  de- 
ceased, died  testate,  and  by  her  last  will  be- 
queathed all  the  bank  stock  owned  by  her 
In  the  First  National  Bank  of  Lincoln  to 
Charlotte  L.  Barnes  in  trust  for  Joan  Glllett 
Barnes  and  William  Barnes,  Jr.,  the  chil- 
dren of  Charlotte  L.  Barnes,  who  are  made 
parties  defendant  to  the  bill. 

Answers  and  replications  were  filed,  and 
David  T.  Littler  and  Inez  M.  Glllett  averred 
that  the  will  of  John  D.  Glllett  did  not  make 
any  specific  devise  of  the  proceeds  of  the 
stock  of  banks  that  had  voluntarily  gone  in- 
to liquidation,  but  that  the  same  passed  un- 
der the  residuary  clause  In  the  will  of  John 
D.  Glllett,  deceased,  to  all  of  his  children, 
share  and  share  alike;  and  Charlotte  L. 
Barnes,  as  trustee,  averred  that  she  claimed 
certificate  No.  122,  for  $10,000  of  stock  In 
the  National  Bank  of  Lincoln,  under  the  will 
of  Lemira  P.  Glllett,  deceased,  for  the  bene- 
fit of  her  said  children. 

The  decree  of  the  circuit  court  found  cer- 
tificate No.  122  passed,  upon  the  death  of 
Lemira  P.  Gillett,  to  the  children  of  John  D. 
Glllett  who  survived  their  mother,  Lemira 
P.  Glllett,  and  that  the  money  in  the  hands 
of  Lemlra  P.  Gillett,  received  by  her  from 
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the  national  banks  -which  had  voluntarily 
gone  Into  liquidation,  belonged  to  the  chil- 
dren of  John  D.  Gillett,  deceased,  who  sur- 
vived their  mother,  Lemira  P.  Gillett,  and 
that,  Grace  A.  Littler  and  John  P.  Gillett 
having  died  prior  to  the  death  of  their  moth- 
er, David  X.  Littler  and  Inez  M.  Gillett  took 
no  Interest  in  said  bank  stock  or  said  fund. 
David  T.  Littler  and  Inez  M.  Gillett  excepted 
to  that  part  of  the  decree  that  found  that 
the  fond  received  by  Lemira  P.  Gillett  from 
banks  that  had  gone  into  voluntary  liquida- 
tion passed  to  the  children  of  John  D.  Gil- 
lett, deceased,  who  survived  their  mother, 
Lemira  P.  Gillett,  and  also  to  that  part  of 
the  decree  that  found  that  David  T.  Littler 
and  Inez  M.  Gillett  took  no  interest  either 
ta  the  fund  derived  from  the  banks  that  had 
sone  into  voluntary  liquidation  or  In  certifi- 
cate No.  122,  and  Charlotte  L.  Barnes,  as 
trustee,  and  her  children,  who  appeared  by 
guardian  ad  litem,  excepted  to  that  part  of 
the  decree  that  found  that  certificate  No.  122 
did  not  pass  under  the  will  of  Lemira  P.  Gil- 
lett to  Charlotte  L.  Barnes,  in  trust  for  her 
children.  Since  the  commencement  of  this 
suit  David  T.  Littler  has  departed  this  life, 
testate,  and  Stephen  L.  Littler,  his  personal 
representative  and  sole  heir,  has  been  substi- 
tuted in  his  stead.  Inez  M.  Gillett  and 
Stephen  L.  Littler,  as  the  personal  repre- 
sentatives of  John  P.  Gillett,  deceased,  and 
David  T.  Littler,  deceased,  respectively,  and 
Charlotte  L.  Barnes,  as  trustee,  prosecuted 
an  appeal  to  the  Appellate  Court  for  the 
Third  District,  where  the  decree  of  the  cir- 
cuit court  was  affirmed,  and  a  further  appeal 
has  been  prosecuted  to  this  court.  Edward 
D.  Blinn  has  been  substituted  as  adminis- 
trator of  the  estate  of  John  P.  Gillett,  de- 
ceased, In  lieu  of  Inez  M.  Gillett. 

Hugh  Crea  and  Hugh  W.  Housum,  for  ap- 
pellant Charlotte  L.  Barnes,  as  trustee. 
Beach,  Hodnett  &  Trapp,  for  Nina  L.  Gillett 
and  Emma  S.  Oglesby,  appellees.  Hamilton 
&  Catron  and  R.  C.  Maxwell,  for  Jessie  D. 
Gillett,  administratrix. 

HAND,  O.  J.  (after  stating  the  facts).    The 
first  question  presented  for  consideration  is, 
to  whom  did  the  $9,345  received  from  the 
banks  that  had  gone  into  voluntary  liquida- 
tion belong  upon  the  death  of  Lemira  P.  Gil- 
lett?   The  rule  Is  fundamental  that  In  con- 
struing a  will  the  intention  of  the  testator, 
if  legal,  should  control,  and  to  ascertain  such 
Intention  the  entire  will  should  be  considered 
In   the  light  of  all  the  circumstances  sur- 
rounding the  testator  at  the  time  the  will 
-was  made.    In  Decker  v.  Decker,  121  111.  841, 
12  N.  E.  750,  on  page  354,  121  111.,  and  page 
756,  12  N.  E.,  the  court  said:  "In  every  case 
calling  for  construction,  the  question  of  first 
Importance  Is,  what  was  the  testator's  inten- 
tion?"   And  In  Finlay  v.  King's  Lessee,  3  Pet 
346,  7  L.  Ed.  701:   "The  Intent  of  the  testa- 
tor Is  the  cardinal  rule  in  the  construction  of 


wills,  and  if  that  Intent  can  be  clearly  per- 
ceived, and  is  not  contrary  to  some  positive 
rule  of  law,  it  must  prevail."  And  In  John- 
son v.  Askey,  190  111.  58,  60  N.  B.  76,  on  page 
61,  190  111.,  and  page  76,  60  N.  E.:  "The  rule 
is  well  settled  that  in  c6ustruing  a  will  the 
intention  of  the  testator  must  control,  and 
to  ascertain  such  intention  the  entire  will 
should  be  considered  in  the  light  of  all  the 
circumstances  surrounding  the  testator  at  the 
time  the  will  was  made." 

If  those  paragraphs  of  the  will  of  John  D. 
Gillett  which  deal  with  the  bank  stock  of 
the  testator  be  read  as  a  whole,  It  will  ap- 
pear clear,  we  think,  that  the  testator  intend- 
ed his  widow  should  have  the  absolute  con- 
trol of  his  bank  stock,  or  the  funds  arising 
therefrom,  during  her  lifetime,  and  that  no 
Interest  therein  should  vest  in  his  children 
or  their  descendants  so  long  as  the  widow 
should  live,  and  that  the  testator,  upon  the 
death  of  Lemira  P.  Gillett,  Intended  that  the 
principal  of  bis  bank  stock,  in  whatever  form 
it  might  be  at  that  time — that  Is,  whether 
in  stock,  cash  received  from  the  sale  of  stock, 
or  cash  received  from  banks  that  had  gone 
Into  voluntary  liquidation — should  be  divided 
among  his  then  surviving -children  and  the 
descendants  of  deceased  children.  By  para- 
graph 9  it  is  provided,  if  his  wife  survive 
him,  for  and  during  her  natural  life  she  shall 
have  "all  the  use,  Interest,  dividends  and 
profits  that  may  accrue  during  such  period 
on  or  from  any  share  of  bank  stock  which 
I  may  own  at  the  time  of  my  death,"  and,  in 
case  any  of  the  banks  in  which  the  testator 
owned  stock  should  wind  up  their  business 
and  distribute  their  capital,  it  is  provided 
the  widow  shall  be  entitled  to  receive  the 
funds  received  from  such  banks  upon  liqui- 
dation, and  she  Is  given  the  right  to  reinvest 
the  principal  and  to  retain  to  her  own  use 
all  interest  and  profit  derived  from  such  re- 
investment during  her  natural  life.  She  is 
also  given  power,  with  the  advice  and  con- 
sent of  the  executors,  to  sell  any  part  or  all 
of  the  stock  in  certain  of  said  banks,  and  in 
case  of  such  sale  she  is  given  authority  to 
reinvest  the  proceeds  arising  therefrom,  and 
is  to  have  as  her  own  property  all  the  inter- 
est and  profit  arising  from  such  investment, 
and  at  her 'death  the  principal  arising  from 
a  voluntary  liquidation  shall  "be  applied  and 
distributed  as 'hereinafter  directed,"  and  in 
case  of  sale  the  principal  shall  "be  applied 
as  hereinafter  directed."  While  the  stock,  or 
the  funds  arising  from  a  sale  of  the  stock 
or  from  a  voluntary  liquidation  of  any  bank, 
remained  in  the  widow's  bands,  no  distinc- 
tion is  made  with  reference  to  the  profit  aris- 
ing therefrom,  whether  in  the  form  of  divi- 
dends upon  the  stock.  Interest  upon  the  mon- 
ey, or  profit  upon  the  investment  It  is  all 
treated  as  Income,  and  Is  given  to  the  widow 
for  life. 

As  showing  the  Intention  of  the  testator 
with  reference  to  the  division  of  his  bank 
stock  upon  the  death  of  the  widow,  we  think 
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the  first  part  of  paragraph  24  of  the  will  has 
in  Important  bearing.  The  testator  there  pro- 
Tides  In  what  proportions  he  desires  his  bank 
stock  divided  among  his  children  in  case  he 
shall  survive  his  wife,  and  provides  that  In 
case  any  of  his  children  shall  die  before  he 
dies,  leaving  a  child  or  children  them  sur- 
viving, such  child  or  children  shall  take  the 
share  of  the  parent,  and  that  In  case  a  child 
shall  die  before  be  dies,  without  leaving  a 
child  or  children  him  surviving,  the  share  or 
■hares  of  such  deceased  child  shall  be  divided 
In  equal  parts  among  his  surviving  children, 
and  that  the  surviving  children  of  any  of  his 
children  shall  take  the  share  which  their  de- 
ceased parent  would  have  taken  if  living, 
thereby  clearly  manifesting  an  Intention  that 
the  principal  of  his  bank  stock  should  be  di- 
vided among  his  children  and  the  children 
of  bis  deceased  children.  In  the  same  para- 
graph,  after  devising  the  income  of  the  bank 
stock  to  his  wife  for  life  if  she  should  sur- 
vive him,  upon  her  death  he  divides  the  bank 
stock  among  his  children  In  the  same  propor- 
tion be  bad  provided  It  should  be  divided 
among  them  upon  his  death  in  case  he  should 
Survive  his  wife,  and  then  provides  that  It  is 
bis  intention  that,  In  case  his  wife  survive 
bim,  none  of  his  children  or  their  children  or 
descendants  shall  take  any  vested  Interest  In 
said  stock  until  after  the  death  of  his  wife, 
and  that  they  shall  not  have  the  ability  to 
transfer  it,  and  it  shall  not  become  liable  for 
their  debts  by  attachment,  execution,  or  other 
legal  process,  and,  in  case  of  his  widow's 
death  subsequent  to  his  death,  limited  the 
right  of  his  children  or  their  descendants  to 
take  snld  bank  stock  to  those  who  should  sur- 
vive bis  widow. 

It  is  conceded  said  limitation  applies  to 
the  bnnk  stock  and  to  the  principal  In  the 
hands  of  the  widow  at  the  time  of  her  death, 
derived  from  the  sale  of  bank  stock,  but  It 
Is  snld  that  no  such  limitation  applies  to  the 
fund  In  the  widow's  bands  received  from 
the  banks  which  had  gone  Into  voluntary 
liquidation.  The  clause  of  the  will  which  dis- 
poses of  the  bank  stock,  and  the  proceeds 
thereof,  after  the  death  of  Lemira  P.  Gillett, 
reads  as  follows:  "if  my  said  ■  wife  shall 
survive  me,  I  give  and  bequeath  all  my  bank 
stock  that  shall  remain  unsold  at  the  time  of 
her  death,  and  all  money  arising  from  the 
sale  of  said  bank  stock  by  my  wife,  in  manner 
following,"  etc.— which  clause  does  not  In- 
clude the  moneys  received  from  the  banks 
which  have  gone  into  voluntary  liquidation, 
unless  the  following  or  similar  words,  "and 
moneys  received  by  her  from  banks  which 
have  gone  Into  voluntary  liquidation,"  can 
be  legitimately  read  into  that  clause  of  the 
will,  and  it  Is  earnestly  Insisted  by  the  ap- 
pellants to  read  such  words  Into  that  clause 
of  the  will  would  be  to  make  a  new  will  for 
the  testator.  If  the  effect  of  reading  into 
that  clause  of  the  will  the  words  above  speci- 
fied would  be  to  change  the  clause  and  to 
~>ake  it  Include  something  which  it  did  not 


Include  before,  manifestly  the  words  cannot 
be  read  into  the  clause.  But  we  da  not  so 
view  the  matter.  The  words  are  read  into 
the  clause  to  make  plain. what  Is  the  manifest 
intention  of  the  testator,  considering  the  will 
as  a  whole,  but  which  Intention  the  testator 
has  not  accurately  er  completely  expressed  by 
the  words  he  has  used.  And  the  authorities 
are  clear  this  may  be  done.  In  Glover  v.  Con- 
dell,  163  III.  566,  45  N.  B.  173,  85  h.  R.  A.  360, 
on  page  584, 163  111.,  and  page  170,  45  N.  E.,  35 
L.  R.  A.  860,  the  language  of  Ma.  Jarraan  in 
his  work  on  Wills  (2  Rand,  ft  Tal.  [5th  Am. 
Ed.]  p.  60)  Is  quoted  with  approval  He  there 
says:  "It  is  established  that  where  it  Is 
clear  on  the  face  of  a  will  that  the  testator 
has  not  accurately  or  completely  expressed 
his  meaning  by  the  words  he  has  used,  and  it 
is  also  clear  what  are  the  words  which  he 
has  omitted,  those  words  may  be  supplied  in 
order  to  effectuate  the  Intention  as  collected 
from  the  context"  And  In  that  case  the 
eourt  read  into  the  will  the  words  "of  the 
Income,"  or  "of  the  interest,"  or  "of  the  divi- 
dends," the  insertion  of  which  words,  it  was 
said,  "effectuates  the  clear  intention  of  the 
testator,  and  Is  necessary  to  give  expression 
to  his  meaning."  To  the  same  effect  Is  29 
American  and  English  Encyclopedia  of  Law 
(1st  Ed.)  p.  372,  where  it  Is  said:  "Where  it 
is  clear  ott  the  face  of  the  will  that  the  tes- 
tator has  not  accurately  or  completely  ex- 
pressed bis  meaning  by  the  words  he  has  used, 
and  it  is  also  clear  what  are  the  words  which 
he  has  omitted,  those  words  may  be  supplied 
in  order  to  effectuate  the  intention  as  col- 
lected from  the  context" 

A  glance  at  paragraph  23  of  the  win,  where- 
in the  testator  directs  that  all  of  his  personal 
property,  other  than  bank  stock,  shall  be 
divided  in  stated  proportions  among  his  chil- 
dren, shows  that  the  testator  considered  the 
bank  stock  and  the  funds  which  might  arise 
therefrom,  and  so  treated  it  as  having  been 
fully  disposed  of  by  other  provisions  of  the 
will,  and  the  clause  in  relation  to  the  dispo- 
sition of  the  fund  arising  from  banks  in 
liquidation,  and  the  clause  in  relation  to  the 
disposition  of  the  fund  proceeding  from  sales 
of  stock,  are  to  substantially  the  same  lan- 
guage, and  both  refer  to  future  directions  in 
the  will  for  the  distribution  of  both  funds. 
It  would  seem  to  follow  that  the  provision, 
"I  give  and  bequeath  all  my  bank  stock  that 
shall  remain  unsold  at  the  time  of  her  death 
[the  widow's  death],  and  all  money  arising 
from  the  sale  of  said  bank  stock  by  my  wife, 
in  manner  following,"  should  be  held  to  cover 
and  include  all  money  from  both  sources..  If 
this  position  be  not  correct  then  it  would 
appear  the  testator,  when  dealing  with  these 
two  funds,  intentionally  disposed  of  one  fund 
and  left  the  other  to  pass  under  the  residuary 
clause  of  the  will,  although  both  funds  were 
the  proceeds  of  bank  stock  received  by  the 
widow  subsequent  to  his  death.  Tnis  is  not 
probable.  In  paragraph  24  of  the  will  It  Is 
provided  that  in  case  any  of  the  children  of 
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the  testator  should  die  before  his  wife,  leav- 
ing a  child  or  children,  then  such  child  or 
children  should  take  in  equal  parts  the  share 
or  shares  of  said  bank  stock  and  money  which 
his,  her,  or  their  deceased  parent  or  parents 
would  have  taken  in  the  event  of  surviving 
the  wife  of  the  testator;  again,  that  if  any 
child  of  the  testator  should  die,  leaving  no 
child,  before  the  death  of  his  wife,  then  the 
share  of  such  child  In  such  bank  stock  and 
money  should  be  divided  among  the  surviv- 
ing children  of  the  testator  or  their  descend- 
ants; and,  further,  that  none  of  the  children 
or  descendants  of  children  of  the  testator 
shall  take  any  vested  interest  in  said  stock 
or  money  until  the  death  of  the  wife.  It 
seems  apparent  the  money  arising  from  stock 
in  liquidated  banks,  as  well  as  money  derived 
from  sales  of  stock  by  the  widow,  was  al- 
luded to  in  these'  clauses  of  the  will  when  the 
testator  spoke  in  general  terms  of  bank  stock 
and  money;  and  this  reference  to  money  in 
this  connection  strengthens  the  position  that 
the  testator  intended  to  dispose  of  all  mon- 
eys derived  from  both  the  sale  of  stock  and 
the  liquidated  banks  to  bis  children  or  their 
descendants  who  survived  the  widow,  by  the 
provisions  of  his  will,  other  than  the  residuary 
clause. 

Our  conclusion  is  that  the  fund  in  the  hands 
of  Lemlra  P.  Glllett  received  from  banks 
which  had  gone  into  voluntary  liquidation, 
upon  her  death  went,  under  the  terms  of  the 
will  of  John  D.  Glllett,  deceased,  to  his  chil- 
dren who  survived  his  widow. 

The  next  question  presented  for  determina- 
tion is,  did  the  100  shares  of  stock  of  the 
First  National  Bank  of  Lincoln  represented 
by  certificate-  No.  122,  issued  to  Lemlra  P. 
Glllett  as  a  stock  dividend,  belong  to  her  at 
the  time  of  her  death,  and  pass,  by  virtue  of 
her  will,  to  Charlotte  L.  Barnes  as  trustee,  or 
did  the  same  belong  to  the  estate  of  John  D. 
Glllett,  deceased,  and  pass  to  his  devisees, 
under  the  terms  of  his  will,  at  the  death  of 
Lemlra  P.  Glllett?  It  appears  that  the  stock 
Issued  to  Lemlra  P.  Glllett  was  paid  for  with 
the  earnings  of  said  bank  which  had  accumu- 
lated prior  to  the  death  of  John  D.  Glllett 
In  the  case  of  De  Koven  v.  Alsop,  205  III. 
309,  68  N.  E.  930,  it  was  held  that  a  stock 
dividend  which  evidenced  a  conversion  by 
the  corporation  into  capital  of  earnings  ac- 
cumulated during  the  stockholder's  lifetime 
goes  to  the  remaindermen  as  a  part  of  the 
corpus  of  the  estate,  and  not  to  the  life  ten- 
ant under  a  will  devising  the  Income  of  the 
estate  to.  the  testator's  widow  for  life  and 
directing  the  residue  to  be  divided  among 
others  at  her  death.  That  case  considers  all 
the  questions  urged  upon  the  consideration  of 
the  court  bearing  upon  the  phase  of  this  case 
now  under  consideration,  and  is  conclusive 
against  the  right  of  Charlotte  L.  Barnes,  ns 
trustee,  to  bold  the  stock  issued  as  a  stock 
dividend  to  Lemlra  P.  Glllett  by  the  First 
National  Bank  of  Lincoln. 

The  contention  Is  made  by  appellants  other 


than  Charlotte  L.  Barnes  that,  If  It  Is  held 
certificate  No.  122  does  not  pass  to  Charlotte 
L.  Barnes  as  trustee,  then  the  shares  repre- 
sented by  said  certificate  are  bo  for  Intestate 
property  that  they  pass  under  the  residuary 
clause  of  the  will  of  John  D.  Glllett,  deceas- 
ed, to  all  his  children,  which  would  Include 
the  devisees  of  his  deceased  children.  We 
do  not  agree  with  this  contention.  In  Gib- 
bons v.  Mahon,  136  U.  8.  549,  10  Sup.  Ot 
1067,  34  L.  Ed.  525,  It  Is  said:  "A  stock 
dividend  really  takes  nothing  from  the  prop- 
erty of  the  corporation,  and  adds  nothing  to 
the  Interests-  of  the  shareholders.  Its  prop- 
erty Is  not  diminished,  and  their  Interests 
are  not  increased.  After  such  a  dividend,  as 
before,  the  corporation  has  the  title  in  all 
the  corporate  property.  The  aggregate  In- 
terests therein  of  all  the  shareholders  are 
represented  by  the  whole  number  of  shares, 
and  the  proportional  interest  of  each  share- 
holder remains  the  same.  The  only  change 
is  in  the  evidence  which  represents  that  in- 
terest, the  new  shares  and  the  original  shares 
together  representing  the  same  proportional 
Interest  that  the  original  shares  represented 
before  the  Issue  of  the  new  ones."  The  new 
shares  of  stock  represented  the  surplus  earn- 
ings of  the  bank,  and  go  to  the  remainder- 
men under  the  will  of  John  D.  Glllett,  deceas- 
ed, the  same  as  the  surplus  or  improvements 
made  with  the  surplus  would  have  gone  had 
no  stock  dividend  been  made.  In  Mlnot  v. 
Paine,  99  Mass.  101,  96  Am.  Dec.  705,  the 
court  said  (page  107,  99  Mass.,  96  Am.  Dec 
705):  "It  is  obvious  that  if  the  directors  bad 
made  no  stock  dividend,  but  bad  invested  the 
income  In  permanent  improvements,  making 
no  increase  of  the  number  of  shares,  the  im- 
provements would  have  been  capital,  belong- 
ing to  the  legatees  In  remainder." 

We  think  It  clear  that  certificate  No.  122, 
upon  the  death  of  Lemlra  P.  Glllett,  became 
the  property  of  the  children  of  John  D.  Gll- 
lett, decenaed,  who  survived  Lemlra  P.  Gll- 
lett his  widow. 

Finding  no  reversible  error  In  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed.    Judgment  affirmed. 

(208  111.  528) 

BOOKER  v.  BOOKER  et  a). 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

UNRECORDED  CONVEYANCE  —  ACTUAL  NOTICE— 
SUFFICIENCY  OF  EVIDENCE  —  CONSTRUCTIVE 
NOTICE  —  GRANTEE'S  MORTGAGE  —  NOTICE  TO 
AGENT  —  WITNESSES— HUSBAND  AND  WIFE- 
SETTING  ASIDE  CONVEYANCE  —  INADEQUACY 
OF   CONSIDERATION. 

1.  In  an  action  by  claimants  under  an  out- 
standing unrecorded  deed  to  set  aside  a  convey- 
ance by  the  holder  of  the  record  title  to  a  wife 
in  her  own  right  the  husband  is  a  competent 
witness,  under  the  exceptions  in  2  Starr  &  C. 
Ann.  St  1896,  p.  1837,  c.  51,  par.  5,  forbidding 
a  husband  or  wife  to  testify  for  or  against  each 
other  as  to  any  transaction  or  conversation  oc- 
curring during  marriage,  except  where  the  wife 
would.ifnnmnrried.be  n  plaintiff  or  defendant 
or  where  the  litigation  shall  concern  her  separata 
property., 
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2.  Mere  inadequacy  of  consideration  la  not 
ground  for  relief  to  claimants  under  an  outstand- 
ing unrecorded  title,  seeking  to  set  aside  a  deed 
by  their  grantor  of  record  to  a  subsequent  pur- 
chaser. 

3.  Evidence,  in  an  action  by  claimants  under 
an  outstanding  unrecorded  title  to  set  aside  a 
deed  by  their  grantor  of  record  to  a  subsequent 
purchaser,  examined,  and  held  insufficient  to 
show  actual  notice  to  such  purchaser  of  the  out- 
standing title. 

4.  A  recorded  mortgage,  made  to  a  third  per- 
son by  the  grantee  in  an  outstanding  unrecord- 
ed deed,  does  not  put  a  subsequent  purchaser 
from  the  holder  of  the  record  title  on  inquiry 
as  to  the  outstanding  title. 

5.  Notice  to  a  mere  messenger  in  a  transac- 
tion, who  is  not  acting  as  agent  therein,  is  not 
notice  to  his  employer. 

6.  Notice  to  an  agent  is  not  notice  to  his  prin- 
cipal, where  the  presumption  that  the  agent  will 
communicate  his  knowledge  to  the  principal  is 
rebutted  by  the  fact  of  his  antagonistic  interest. 

7.  In  1882  a  wife  procured  an  attorney  to  pur- 
chase certain  realty  for  her,  taking  a  convey- 
ance in  his  own  name,  and  then  deeding  tor  her 
by  unrecorded  deed.  The  wife  died  in  1887. 
Her  husband's  second  wife  obtained  a  deed  from 
the  attorney  in  1894,  which  she  recorded,  and 
under  which  she  took  possession,  remaining 
therein,  and  paying  taxes  on  the  property. 
Claimants  under  the  first  wife  resided  in  the 
county  during  the  entire  time.  In  1899  they  fil- 
ed a  bill  to  set  aside  the  second  wife's  deed. 
The  only  excuse  for  their  delay  was  that  the 
husband  had  falsely  represented  to  them  tba't 
the  second  wife  had  no  conveyance.  Held,  that 
the  suit  was  barred  by  the  laches  both  of  the 
first  wife  and  of  those  claiming  under  her. 

Appeal  from  Circuit  Court,  Shelby  County; 
S.  S.  Dwight,  Judge. 

Suit  by  Jennie  Booker  and  others  against 
Lettie  C.  Booker.  From  a  decree  for  plain- 
tiffs, defendant  appeals.     Reversed. 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Shelby  county,  granting  the 
relief  prayed  in  a  bill  filed  by  appellees 
against  appellant.  The  allegations  of  the 
bill  were,  in  substance,  that  on  February  25, 
1882,  a  certain  40-acre  tract  of  land  was  sold 
at  an  administrator's  sale,  under  a  decree  of 
the  county  court  of  Shelby  county,  to  pay  the 
debts  of  one  William  Davis,  deceased;  that 
prior  to  the  sale  Nancy  Booker,  who  was 
then  the  second  wife  of  John  W.  Booker, 
employed  T.  F.  Dove,  a  lawyer  at  Shelby- 
vllle,  in  said  county,  to  purchase  the  land  in 
his  own  name  for  her;  that  snld  attorney 
made  the  purchase  for  $1,020,  taking  a  deed 
to  himself,  and  two  days  later  conveyed  the 
land  to  said  Nancy,  which  latter  deed  was 
never  filed  for  record,  but  was  left  in  the 
custody  of  the  grantor,  Dove;  that  Nancy 
Booker  borrowed  at  the  same  time  $800  from 
one  Minerva  Cooper  with  which  to  pay  a  part 
of  the  purchase  money,  giving  her  note  there- 
for, due  In  five  years,  secured  by  a  mort- 
gage on  said  land,  which  was  duly  recorded, 
and  that  she  afterwards  paid  all  of  that 
mortgage  indebtedness,  except  the  sum  of 
$400;  that  after  her  death,  which  occurred 
on  March  20, 1894,  and  after  the  marriage  of 
John  W.  Booker  with  his  present- wife,  Let- 

t  6.  See  Principal  and  Agent,  vol.  40,  Cent.  Dig. 
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tie  C.  Booker,  the  latter,  by  collusion  with 
her  husband,  fraudulently  procured  and  ob- 
tained the  execution  and  delivery  of  another 
deed  from  said  Dove  to  the  land,  who, 
through  and  by  means  of  the  fraudulent  col- 
lusion and  deceitful  arts  of  the  said  Lettie 
C.  and  John  W.  Booker,  executed  to  Lettie 
C.  Booker  a  second  deed,  which  she  fraudu- 
lently filed  for  record  in  the  recorder's  office 
of  the  said  county,  that  at  the  time  of  the 
execution  of  the  said  deed  Lettie  O.  and  her 
husband,  John  W.  Booker,  well  knew  that  the 
land  was  purchased  by  Nancy  Booker  in  her 
lifetime,  and  that  she  had  paid  to  said  Dove 
the  full  amount  of  the  purchase  price,  and 
that  he  (Dove)  had  made  a  deed  to  her,  and 
that  she  bad  executed  the  said  mortgage  to 
Minerva  Cooper,  and  well  knew  that  the  deed 
executed  by  the  said  Dove  to  Lettie  C.  was 
procured  and  obtained  In  fraud  of  the  rights 
of  the  children  of  the  said  Nancy  Booker; 
that  after  the  making  of  the  last-mentioned 
deed  Lettie  O.  borrowed  $400  from  one 
Smith,  securing  the  same  by  a  mortgage  on 
the  land,  dated  March  20,  1894,  which  mort- 
gage was  duly  recorded,  and  that  the  said 
John  W.  Booker  had  fully  paid  said  mort- 
gage indebtedness,  and  that  said  Lettie  C. 
has  never  paid  any  part  of  the  same.  It  is 
then  alleged  that  whatever  title  Lettie  C 
Booker  holds  to  the  land  is  fraudulent,  and 
should  be  declared  null  and  void,  and  that 
her  title  should  be  decreed  to  be  held  in  favor 
of  complainants,  and  the  trust  executed  by 
decree  and  partition  of  the  land  made.  The 
bill  offers  to  reimburse  Lettie  C.  for  any 
sums  due  her. 

John  W.  Booker,  the  husband,  and  one 
Lincoln  Booker,  a  minor  son  of  Lettie  C.  and 
John  W.  Booker,  together  with  -Lettie  C. 
Booker,  were  made  parties  defendant.  John 
W.  made  no  answer  to  the  bill,  and  it  was 
taken  as  confessed  against  him.  Lincoln 
Booker  answered  by  his  guardian  ad  litem, 
and  Lettie  C.  filed  her  answer,  denying  all 
knowledge  of  the  execution  of  the  alleged 
deed  from  Dove  to  Nancy  Booker,  and  aver- 
ring that  at  the  time  she  purchased  the  land 
and  obtained  her  deed  from  Dove  she  in- 
quired particularly  of  him,  as  well  as  of  her 
codefendant  (her  husband)  John  W.  Booker 
and  others,  as  to  the  rights  and  ownership 
of  Dove,  and  of  his  power  to  convey  the 
same,  and  was  assured  by  them  that  he 
(Dove)  was  the  absolute  owner  of  the  land 
and  had  complete  right  to  convey  the  same, 
and  that  she  never  heard  that  right  ques- 
tioned or  disputed  .until  the  filing  of  the 
present  bill;  that  she  has  not  now,  and  never 
had,  any  knowledge  or  Information  whatever 
of  any  conveyance  of  the  land  by  Dove  to 
Nancy  Booker,  or  of  any  Hen  executed  by 
said  Nancy  to  Minerva  Cooper,  or  of  any 
mortgage  by  the  former  to  the  latter,  or  the 
payment  of  such  indebtedness  by  said  Nancy; 
that  she  is  an  utter'stranger  to  all  such  mat- 
ters, and  denies  the  same,  but  admits  that; 
if  any  deed  was  ever  made  to  said  Nancy 
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Booker,  It  was  never  filed  for  record.  She 
denies  all  fraud  and  collusion  on  her  part  In 
obtaining  ber  deed  from  Dove,  or  that  she 
fraudulently  filed  the  same  for  record.  She 
admits  that  on  March  20,  1894,  she  borrowed 
$400  from  one  Smith,  and  gave  a  mortgage 
upon  the  land  to  secure  the  same,  but  denies 
that  John  W.  Booker  paid  any  part  of  said 
indebtedness,  and  avers  that  she  paid  the 
money  so  borrowed  to  Dove  as  part  of  the 
purchase  price,  and  subsequently  paid  the 
entire  amount  so  borrowed  to  .said  Smith. 
She  admits  that  she  holds  title  to  the  land, 
and  denies  that  she  holds  the  same  in  fraud 
of  complainants*  rights,  or  that  there  is  any 
trust  to  be  executed  by  her.  She  then  avers 
that  at  the  time'  of  her  marriage  to  John 
W.  Booker  she  owned  a  small  amount  of 
property  in  her  own  right,  which  he,  by  cer- 
tain devices  and  schemes,  attempted  to  ob- 
tain, and  represented  to  her,  among  other 
things,  that  said  Dove  was  the  absolute  own- 
er of  the  land  in  question,  and  that  it  could 
be  bought  to  good  advantage,  and  that  she, 
yielding  to  his  solicitations,  bought  the  same 
in  good  faith,  for  a  valuable  consideration, 
without  notice,  etc;  that  she  at  the  time  pro- 
cured an  abstract  of  title  to  the  land,  which 
showed  that  T.  F.  Dove  was  the  owner  of 
the  same,  by  -which  she  was  enabled  to  make 
said  mortgage  loan  from  Smith.  She  fur- 
ther sets  up  that  prior  to  the  death  of  the 
said  Nancy  Booker  the  land  bad  been  sold 
for  taxes,  and  a  tax  title  perfected  in  Dove 
on  September  12,  1888,  and  the  deed  duly 
recorded;  that  immediately  upon  receiving 
her  deed  from  Dove  she  entered  into  posses- 
sion of  the  land,  and  has  ever  since  been  and 
still  is  in  the  open,  exclusive,  and  actual 
possession  of  the  same  under  the  claim  and 
belief  that  she  was  and  is  the  absolute  own- 
er thereof,  all  of  which  has  all  the  time  been 
known  to  complainants;  that  she  has  paid 
all  the  taxes  assessed  thereon  for  each  and 
every  year  since  and  including  the  year  1894, 
and  Is  now  the  sole  owner  thereof.  She 
charges  that  her  codefendant  John  W.  Booker 
is  only  nominally  a  defendant;  he  causing 
himself  to  be  made  a  defendant,  etc.  She 
sets  up  and  relies  upon  the  laches  of  said 
Nancy  Booker,  and  the  complainants  claim- 
ing through  or  under  ber,  as  a  bar  to  all 
right  of  recovery  in  the  present  action. 

To  the  answer  of  Lettie  C.  Booker  a  gen- 
eral replication  was  filed,  and  the  cause  heard 
upon  oral  testimony  taken  in  open  court. 
The  decree  finds  the  issues  for  the  complain- 
ants, and  orders  the  deed  from  T.  F.  Dove 
to  Lettie  C.  Booker  set  aside  and  declared 
null  and  void,  but  that  she  have  a  first  lien 
upon  the  land  for  $574.50,  and  that  partition 
be  made  subject  to  said  lien.  It  then  finds 
the  Interests  of  the  respective  parties  com- 
plainant, and  of  the  defendants  John  W. 
Booker  and  the  infant,  Lincoln  Booker;  the 
said  Lincoln  Booker  and  John  W.  Booker  de- 
riving their  Interests  through  the  death  of 
one  of  the  sons  of  Nancy  Booker-    Other 


facts  necessary  to  a  decision  of  the  case  ap- 
pear from  the  opinion. 

Walter  G.  Headen,  for  appellant  W.  0. 
Kelley,  for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  The 
undisputed  evidence  in  the  case  is  that  prior 
to  February  25,  1882,  John  W.  Booker  pro- 
cured T.  F.  Dove  to  purchase  the  land  in 
question  for  Nancy  Booker,  and  that  the 
administrator's  deed  to  Dove,  his  quitclaim 
deed  to  Nancy  Booker  and  her  mortgage  to 
Minerva  Cooper  were  executed  as  alleged  In 
the  bill.  The  deed  to  Nancy  was  withheld 
from  record  by  the  directions  of  John  W. 
Booker  for  some  ulterior  purpose  which  he 
does  not  explain.  There  is  no  dispute  as  to 
the  fact  of  its  delivery,  and  that  it  was  the 
same  day  returned  to  Dove,  and  remained 
in  his  possession  until  the  hearing  of  the 
present  cause.  It  is  not  claimed  that  Nancy 
Booker  was  at  any  time  in  possession  of  the 
land.  On  March  20,  1894,  T.  F.  Dove  and 
wife  executed  and  delivered  to  the  appellant, 
Lettie  O.  Booker,  a  quitclaim  deed  for  the 
same  land,  which  was  recorded  two  days  lat- 
er. Prior  to  the  execution  of  the  latter  deed 
the  land  had  been,  sold  for  taxes,  and  a  tax 
deed  executed  therefor,  to  one  William  W. 
Hess,  dated  June  8,  1888,  and  filed  for  record 
on  the  day  of  its  date;  and  on  September  12, 
1889,  Hess  and  wife  by  quitclaim  deed  con- 
veyed the  same  to  Dove  in  consideration 
of  $75,  and  that  deed  was  also  duly  filed  for 
record  March  22,  1894.  There  also  appears 
to  have  been  a  tax  deed  to  the  same  land  ex- 
ecuted .to  one  Michael  Montgomery,  dated 
February  2,  1892,  and  filed  for  record  the 
some  day;  but,  so  far  as  the  evidence  in  this 
record  shows,  that  title  is  outstanding.  On 
March  20,  1894,  the  date  of  the  deed  from 
Dove  and  wife  to  the  appellant,  she  borrowed 
of  one  D.  C.  Smith,  through  one  John  D. 
Millar,  $400,  for  which  she  gave  her  promis- 
sory note  and  executed  a  mortgage  upon  the 
land  to  secure  the  same,  due  five  years  from 
date,  with  10  coupon  interest  notes,  for  $14 
each,  due  semiannually,  and  that  mortgage 
was  recorded  March  22,  1894.  In  order  to 
obtain  said  loan,  she  procured  an  abstract 
of  title  to  the  land,  for  which  she  paid  $9.50, 
and  she  also  paid  Millar  $10  commission. 
The  proceeds  of  the  Smith  loan  were  paid  to 
Dove  in  consideration  of  the  deed  by  him  to 
ber.  Immediately  upon  receiving  ber  deed 
she  entered  into  and  has  remained  in  posses- 
sion of  the  land  from  that  time  to  the  pres- 
ent She  has  also  paid  the  taxes  thereon  for 
the  years  1894  to  1902,  inclusive.  Nancy 
Booker,  through  whom  complainants  claim 
title,  died  March  8,  1887,  leaving  two  chil- 
dren—Jennie Booker,  one  of  the  complain- 
ants, born  in  1887,  and  John  Wesley  Booker, 
Who  died  before  reaching  his  majority,  and 
unmarried,  about  the  year  1898;  and  his  al- 
leged interest  in  the  land  in  question  de- 
scended to  his  father,  the  said  John  W.  Book- 
er, bis  sister,  Jennie  Booker,  the  complaln- 
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ants  Finley  and  Elbrldge  Booker,  bis  half- 
brothers  by  a  former  marriage  of  his  father, 
and  bis  Infant  half-brother,  defendant  Lin- 
coln Booker.  At  the  time  the  bill  was  filed 
the  half-brothers  Flnley  and  Elbrldge  Booker 
were,  respectively,  about  32  and  34  years  of 
age.  The  former  has  lived  in  the  state  of 
Kansas  for  the  past  3  or  4  years,  and  the 
other  complainants  and  the  defendant  John 
W.  Booker  have  at  all  times  resided  In  Shel- 
by county,  this  state,  in  which  the  land  is 
located. 

Without  reference  to  the  tax  title  which  he 
held  at  the  time  of  his  conveyance  to  the  ap- 
pellant, the  title  of  record  to  said  land  was 
in  T.  F.  Dove,  and  it  is  admitted  by  counsel 
for  the  complainants  that,  unless  the  evi- 
dence shows  that  the  appellant  took  her  deed 
with  actual  or  constructive  notice  of  her 
grantor's  prior  conveyance  to  Nancy  Booker, 
ber  tide  must  prevail;  and  such  is  unques- 
tionably the  law  of  this  state.  As  was  said 
in  Grundles  v.  Reid,  107  111.  304:  "Our  law 
protects  the  purchasers  of  real  estate  In  their 
purchases  of  the  same  as  the  title  appears  of 
record,  unless  there  be  notice  of  something 
to  the  contrary."  Many  later  decisions  of 
this  court  are  to  the  same  effect 

The  only  evidence  In  this  record  tending  to 
prove  actual  notice  to  the  appellant  of  the 
unrecorded  deed  to  Nancy  Booker  is  the  tes- 
timony of  John  W.  Booker,  nominally  her  co- 
defendant  and  her  husband.  It  Is  insisted  on 
behalf  of  appellant  that  he  was  Incompetent 
to  testify  for  or  against  bis  wife,  Lettie  O. 
Booker.  The  litigation  Is  "concerning  the 
separate  property  of  the  wife,"  and  the  ac- 
tion is  one  "In  which  she  would,  if  unmar- 
ried, be  defendant"  Therefore,  under  the  ex- 
ceptions to  paragraph  5,  c  51,  p.  1837,  2  Starr 
&  C.  Ann.  St  1896,  he  was  competent  to  tes- 
tify for  or  against  her.  McNail  v.  Ziegler,  68 
m.  224;  Pain  v.  Parson,  179  III.  185,  53  N. 
E.  579,  and  cases  cited;  Cassem  v.  Heustls, 
201  111.  208,  66  N.  E.  283,  94  Am.  St  Rep.  160. 

The  credibility  of  the  testimony  of  the  said 
John  W.  Booker  presents  a  different  question. 
Though  joined  with  his  wife  as  a  defendant 
he  was  not  only  hostile  to  her  In  Interest,  but 
so  manifested  his  hatred  and  prejudice  against 
her  upon  the  witness  stand  that  he  was  re- 
peatedly rebuked  by  the  court  and  admonish- 
ed by  his  own  counsel,  and  it  is  admitted 
now  that  no  excuse  can  be  offered  for  his 
misconduct  as  a  witness.  His  testimony  Is  to 
the  effect  that  he  told  bis  wife  all  about  the 
prior  deed,  and  that  she  took  her  title  with 
actual  knowledge  that  Dove  had  previously 
conveyed  the  land;  but  In  view  of  his  unjus- 
tifiable conduct,  and  his  manifestation  of  bias 
against  the  appellant  and  partiality  in  favor 
of  the  complainants,  we  cannot  receive  his 
testimony  without  at  least  some  grains  of  al- 
lowance. He  had  not  lived  with  his  wife  for 
several  years,  and  she  squarely  contradicted 
him  as  to  his  having  told  her  anything  what- 
ever about  the  condition  of  the  title  to  the 
land  or  the  deed  to  his  former  wife,  Nancy; 


and  she  swears,  without  qualification,  that 
she  had  no  knowledge  or  information  from 
him,  or  any  one  else,  that  the  title  was  In  any 
way  defective.  He  also  swore  positively  that 
he  himself  paid  off  the  Smith  mortgage.  He 
said:  "I  furnished  every  dollar  of  the  money 
myself  to  pay  off  the  Smith  loan."  The  ap- 
pellant swore  directly  to  the  contrary— that 
she  paid  that  entire  indebtedness;  and  in  that 
she  was  corroborated  by  the  testimony  of 
John  D.  Millar,  to  whom  the  money  was  paid. 
On  this  proposition  the  chancellor  must  have 
disbelieved  John  W.  Booker  and  given  credit 
to  the  appellant;  otherwise,  she  would  not 
have  been  given  a  first  lien  on  the  land  for 
the  amount  of  that  loan  and  Interest  She 
further  testified  that  at  the  time  she  took  her 
deed  from  Dove  she  Inquired  of  him  whether 
the  title  was  good,  and  was  told  that  it  was, 
and  she  gives  in  detail  a  conversation  with 
him. on  that  subject  to  the  effect  that  she 
was  getting  a  perfect  title,  in  which  she  was 
corroborated  by  her  sister,  who  was  present 
and  heard  the  conversation.  It  is  true  that 
Dove  did  not  remember  the  conversation. 
He  testified:  "I  don't  remember  seeing  Let- 
tie  C.  Booker  about  the  time  I  made  the  deed 
to  her.  I  don't  remember  the  circumstance 
of  Lettie  C.  Booker  and  ber  sister,  Sylvia, 
coming  to  my  office  to  Inquire  about  the  title 
to  the  land.  I  cannot  say  they  didn't  be- 
cause I  have  no  recollection  of  It  whatever. 
I  don't  remember  any  conversation  with  her 
until  after  suit  was  brought"  When  It  Is 
remembered  that  the  conversation  took  place 
several  years,  prior  to  his  attention  being 
called  to  it  and  in  all  probability  being  one 
of  many  similar  transactions  which  occur-  in 
an  attorney's  office,  it  cannot  be  fairly  said 
that  his  evidence  is  at  all  contrary  to  or  in- 
consistent with  that  of  appellant  and  her  sis- 
ter. It  is  true,  the  consideration  paid  for  the 
land  by  appellant  was  much  less  than— per- 
haps not  to  exceed— one-third  its  actual  val- 
ue; and  while  Inadequacy  of  consideration  is 
not  of  itself,  a  ground  for  relief,  as  contend- 
ed by  counsel  for  appellees,  it  is  nevertheless 
a  circumstance  to  be  considered  in  determin- 
ing the  good  faith  of  the  purchaser.  It  can- 
not, however,  be  fairly  said  in  this  case  that, 
because  the  appellant  purchased  the  land  for 
a  grossly  inadequate  price,  she  is  chargeable 
with  knowledge  of  the  prior  unrecorded  deed, 
because,  upon  the  same  line  of  reasoning,  It 
could  be  said  she  would  not  have  paid  $500 
or  more  for  a  title  which  she  knew  to  be 
absolutely  worthless.  She  testified  that  she 
knew  that  she  was  purchasing  the  40  acres 
for  less  than  it  was  worth,  and  was  induced 
to  buy  it  for  that  very  reason.  To  hold  that 
because  she  paid  an  inadequate  consideration 
for  the  land,  she  ought  therefore  to  be  held 
chargeable  with  notice  of  the  defect  in  her 
title,  would  be  to  authorize  the  setting  aside 
of  every  title  obtained  for  a  grossly  inade- 
quate price,  which  the  law  will  not  permit 
The  fact  that  the  land  had  been  sold  for  tax- 
es,  and  two  tax  deeds   executed  therefor. 
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must  also  be  considered  as  affecting  the  mar- 
ket value  of  the  land.  We  have  endeavored 
to  carefully  and  Impartially  consider  the  tes- 
timony in  this  record,  and  have  been  forced 
to  the  conclusion  that  the  complainants  failed 
to  prove  by  that  preponderance  of  testimony 
which  the  law  Imposes  upon  them  that  the 
appellant  bad  actual  notice  of  the  execution 
of  the  deed  to  Nancy  Booker. 

It  is,  however,  earnestly  insisted  that  the 
facts  and  circumstances  surrounding  the 
transaction  and  parties  at  the  time  of  the  ex- 
ecution of  appellant's  deed  are  sufficient,  in 
law,  to  charge  ber  with  constructive  notice  of 
the  deed  to  Nancy,  and  upon  this  ground,  in 
all  probability,  the  learned  chancellor  based 
his  finding  and  decree.  On  this  brancb  of 
the  case  it  is  first  contended  that  the  record 
of  the  mortgage  executed  by  Nancy  Booker 
to  Minerva  Cooper  in  January,  1882,  was,  in 
law,  notice  to  the  appellant  of  the  unrecorded 
deed  from  T.  F.  Dove  to  said  Nancy;  and  re- 
liance in  support  of  this  position  Is  placed 
upon  the  cases  of  Ogden  v.  Haven,  24  111.  57, 
and  Morrison  v.  Morrison,  140  III.  660,  30  N. 
E.  768.  We  do  not  regard  those  cases  In 
point  In  the  Ogden  Case,  the  mortgage 
from  Tooley  to  Haven,  the  former  owner, 
was  duly  recorded,  and  it  was  said  (page  60): 
"We  think  the  presumption  of  fact,  as  well 
as  of  law,  is  that  Ogden  at  that  time  saw  the 
record  of  that  mortgage.  Finding  the  title  in 
fee  In  Haven,  and  subsequently  a  mort- 
gage to  him  from  a  third  person,  was  well 
calculated  to  excite  suspicion  that  Haven 
must  have  conveyed  the  land  to  Tooley  by 
some  conveyance  not  of  record"— and  it  was 
held  that  that  mortgage  was  sufficient  to 
arouse  the  suspicion  of  the  subsequent  pur- 
chaser. But  the  case  did  not  turn  upon  that 
fact  alone.  There  was  there  abundant  evi- 
dence of  actual  notice.  In  the  later  case  of 
Morrison  v.  Morrison,  supra,  the  mortgage, 
wbich  was  held  to  be  constructive  notice  of 
the  prior  unrecorded  deed,  was  given  to  the 
owner  of  the  fee,  as  shown  by  the  record,  and 
we  said  (page  676,  140  111.,  and  page  772,  30 
N.  E.):  "If  plaintiff  in  error  made  such  ex- 
amination [i.  e.  of  the  record],  she  found,  or, 
If  she  had  made  examination,  she  would  have 
found,  a  title  in  fee  In  her  grantor,  and  a  sub- 
sequent mortgage  on  part  of  the  N.  W.  %  of 
section  0,  made  by  her  brother,  while  In  pos- 
session, to  Abend,  as  trustee,  to  secure  a 
promissory  note  made  by  her  brother  and 
payable  to  the  order  of  her  grantor.  It 
would  seem  that  notice  of  the  record  of  such 
a  mortgage  is  sufficient  to  put  a  purchaser 
on  Inquiry  as  to  any  unrecorded  conveyance" 
— citing  Ogden  v.  Haven.  The  facts  here 
are  entirely  different.  The  mortgage  which, 
It  is  claimed,  should  In  law  charge  the  ap- 
pellant with  constructive  notice  of  the  unre- 
corded deed  was  not  executed  to  her  grantor, 
but  to  a  third  party.  It  cannot  be  seriously 
contended  that  In  every  case  where  the  rec- 
ords show  a  conveyance  from  one  party  to 
another,  third  persons  are  chargeable  with 


notice  that  the  grantor  had  a  title  from  some 
other  person.  To  so  hold  would  render  nu- 
gatory the  statute  relating  to  the  registration 
of  deeds  of  conveyance. 

In  St  John  v.  Conger,  40  111.  635,  the  ac- 
tion was  ejectment,  In  which  the  plaintiff 
claimed  title  through  a  deed  from  one  Mc- 
Nemony  to  Peter  H.  Schenk,  Improperly  re- 
corded in  Madison  county;  the  land  being  sit- 
uated in  Knox  county.  There  was  a  mort- 
gage from  McNemony  to  Schenk,  properly 
recorded,  and  a  deed  from  Schenk  to  Whitte- 
more,  and  a  chain  of  conveyance  from  Whit- 
temore  to  the  plaintiff.  The  original  deed 
from  McNemony  to  Schenk  had  never  been 
recorded  In  Knox  county.  The  defendant 
claimed  under  a  deed  from  the  heirs  of  Mc- 
Nemony to  one  Lancaster,  duly  recorded.  A 
judgment  In  favor  of  the  plaintiff  and 
against  the  defendant  was  reversed  by  this 
cpurt,  and  it  was  said  (page  537):  "It  is  also 
urged  that  the  subsequent  deed  from  Schenk 
to  Whlttemore  should  have  put  the  defend- 
ant, and  those  under  whom  he  claims,  upon 
Inquiry  as  to  whatever  title  Schenk  had. 
This  proposition,  in  effect  Is  that  if  a  per- 
son has  made  a  deed  of  a  tract  of  land  hav- 
ing no  recorded  title,  he  must  nevertheless 
be  supposed  to  have  some  title,  and  subse- 
quent purchasers  must  take  notice  of  what- 
ever title  he  bad.  Much  as  registry  laws 
have  been  frittered  away  by  the  doctrine  of 
putting  parties  upon  Inquiry,  we  do  not 
think  any  court  has  ever  gone  to  the  extent 
of  adopting  this.  rule.  It  would  substantially 
defeat  the  object  of  registry  laws.  Their 
object  is  to  provide  a  public  record,  which 
shall  furnish  to  all  persons  Interested  au- 
thentic information  as  to  titles  to  real  estate, 
and  enable  them  to  act  on  the  information 
thus  acquired.  This  rule  would  require  a 
person  purchasing  from  one  who  has  the  ti- 
tle on  record  to  take  subject  to  the  unrecord- 
ed deeds  of  persons  claiming  under  a  chain 
of  title  having  no  connection  of  record  with 
the  true  source  of  title.  If  such  purchaser 
Is  to  be  held  to  notice  of  such  a  chain  of  title 
at  all,  he  has  the  right  to  presume,  In  the 
absence .  of  any  other  information,  that 
whatever  title  the  persons  claiming  under 
such  chain  have  is  on  record,  as  the  law 
requires  it  to  be,  and  that  they  have  no  title 
if  the  record  shows  none.  Here  the  record 
shows  that  Schenk  had  a  mortgage  from  the 
owner,  and  when  the  defendant  purchased 
he  had  a  right  to  presume  the  grantees  under 
Schenk  had  acquired  only  his  interest  as 
mortgagee.  That  was  all  the  record  disclos- 
ed, and  any  other  construction  would  make 
the  record  a  snare."  The  Ogden  Case  is 
then  referred  to  and  distinguished. 

In  Kerfoot  v.  Cronin,  105  111.  609,  where 
A.,  in  whom  the  record  showed  no  title, 
made  a  deed  of  trust  to  B.  for  certain  real 
estate,  which  was  recorded,  and  which  re- 
cited that  it  was  given  to  secure  two  notes 
of  the  grantor  to  C,  In  whom  the  record  of 
deed  showed  the  title  for  the  purchase  mon- 
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ey  of  the  property,  and  C.  Indorsed  and  sold 
the  notes,  and  after  the  record  of  the  trust 
deed  sold  and  conveyed  the  premises  to  In- 
nocent parties  for  value,  who  had  no  knowl- 
edge of  any  prior  conveyance  by  him  to  A., 
or  of  the  deed  from  A.  to  B.,  or  the  recitals 
therein,  It  was  insisted  that  the  record  of  the 
deed  from  A.  to  B.  was  notice  to  such  subse- 
quent purchaser  from  C  of  the  existence  of 
the  deed  or  of  its  recitals;  but  we  held  the 
contrary,  on  the  ground  that  both  A.  and  B. 
were  strangers  to  the  chain  of  title  acquired 
by  the  purchasers,  and  we  said  (page  617): 
"The  principle  contended  for  by  appellants 
counsel  would,  as  we  conceive,  require  every 
record  that  might  possibly  affect  real  estate 
to  be  thoroughly  examined  before  a  party 
could  be  protected  in  taking  a  title  to  or  lien 
upon  real  estate,  the  expense  and  burden  of 
which  would  practically  put  as  end  to  all 
transactions  of  that  kind.  The  law  Imposes 
no  such  burden.  In  the  present  instance  the 
defendants  were  only  required,  in  the  ab- 
sence of  actual  notice,  to  see  whether  the 
records  showed  any,  and  what,  deeds  by  or 
judgments  against  Walker.  They  were  not 
required  to  run  through  with  the  alphabet, 
and  see  if,  by  possibility,  in  some  deed,  no 
matter  by  or  to  whom,  it  is  mentioned  that 
the  grantee  is  a  trustee  for  Walker,  and  that 
the  deed  is  made  to  secure  the  payment  of 
the  purchase  money." 

We  are  unable  to  perceive  upon  what  prin- 
ciple the  appellant  was  chargeable  with  no- 
tice that  Dove  bad  conveyed  the  title  to 
Nancy  Booker,  because  of  her  mortgage  to 
Mrs.  Cooper,  and  bold  that  the  record  of  that 
mortgage  was  not,  as  a  matter  of  law,  suf- 
ficient to  arouse  her  suspicion  or  put  her 
upon  inquiry. 

Another  position  insisted  upon  by  counsel 
for  appellees  is  that  John  W.  Booker,  in  the 
purcbusc  of  the  land  by  Lettie  C.  from  Dove, 
was  her  agent,  and  that  she  is  chargeable 
with  notice  of  the  facts  known  to  him.  In 
the  first  place,  we  do  not  think  the  evidence 
shows  that  he  was  her  agent  in  that  trans- 
action. He  was,  at  most,  nothing  more  than 
a  mere  messenger.  Doyle  v.  Teas,  4  Scam. 
202.  Generally,  in  order  to  create  an  agen- 
cy, there  must  be  an  appointment  of  the 
agent  by  the  principal  and  an  acceptance  of 
such  appointment.  The  agency  may  be  Im- 
plied, as  well  as  expressed;  but  the  proof  in 
either  case  must  be  clear  and  satisfactory  in 
order  to  bind  the  principal.  It  is  also  true, 
as  a  general  proposition,  that  notice  to  the 
agent  of  facts  learned  by  him  while  ac- 
tually engaged  In  the  business  of  his  prin- 
cipal is  notice  to  the  principal.  Notice  to 
the  agent,  to  be  notice  to  the  principal,  must, 
as  a  general  rule,  be  given  to  the  former 
while  acting  in  the  course  of  his  employ- 
ment An  exception  to  the  rule,  however,  is 
that  the  principal  may  be  bound  by  knowl- 
edge of  his  agent  obtained  In  a  former  trans- 
action—that is,  one  not  connected  with  his 
employment— provided  the  knowledge  is  so 


definite  as  that  it  is,  or  must  be  presumed 
to  have  been,  present  in  the  agent's  mind 
and  memory  at  the  time  of  the  performance 
of  his  duties  for  the  principal.  These  rules 
are  based  upon  the  presumption  that  the 
agent  has  acquired  knowledge  which  it  is 
his  duty  to  impart  to  his  principal,  and  upon 
the  presumption  that  he  has  performed  or 
will  perform  that  duty;  and  hence,  even 
where  the  agency  is  clearly  established  and 
his  knowledge  sufficiently  proven,  whenever 
it  appears  that  the  agent  has  a  motive  or 
Interest  in  concealing  the  fact  from  his  prin- 
cipal, the  latter  will  not  be  bound.  No  one 
can  read  the  evidence  in  this  record  without 
reaching  the  conclusion  that  John  W.  Book- 
er had  a  fraudulent  and  selfish  purpose  in 
keeping  the  deed  to  his  wife,  Nancy,  off  of 
the  records  of  the  county,  and  also  In  his 
dealings  with  his  present  wife.  If  he  acted 
as  her  agent,  it  is  clear  that  he  was  not  seek- 
ing or' desiring  to  protect  her  Interests.  In 
other  words,  the  presumption  that  he  would 
discharge  his  duty  by  disclosing  to  his  wife 
the  facts  known  to  him  is  completely  over- 
come by  bis  conduct  and  personal  interest  in 
the  matter.  To  say  that  she  should  be 
chargeable  with  the  knowledge  obtained  by 
John  W.  Booker  of  the  unrecorded  deed  in 
1882,  not  communicated  to  her,  is,  it  seems  to 
us,  unreasonable  and  grossly  unjust. 

We  are  further  of  the  opinion  that  under 
the  facts  of  this  case  the  right  of  action  in 
the  complainants  and  the  defendant  John  W. 
Booker  is  clearly  barred  both  by  the  laches 
of  Nancy  Booker  and  those  claiming  under 
her.     She  obtained  her  deed  in  1882.     She 
died  in  1887,  some  five  years  after  she  ob- 
tained the  deed.    The  appellant  obtained  her 
deed  in  1894,  and  immediately  took  posses- 
sion of  the  premises,  and  has  remained  in 
such  possession  to  the  present  time,  paying 
all  taxes  assessed  thereon.     The  complain- 
ants, except  Elbrldge  Booker,  have  resided  in 
the  same  county  in  which  the  land  is  situated 
during  all  this  time,  and  he  has  only  been 
absent  three  or  four  years.    This  bill  was 
not  filed  until  1890,  five  years  after  the  ap- 
pellant placed  her  deed  upon  record  and  en- 
tered into  possession  of  the  land.     Under 
the  repeated  decisions  of  this  court,  this  de- 
lay, unexplained,  is  such  laches  as  will   de- 
feat the  right  of  recovery.   In  Howe  v.  South 
Park  Com'rs,  119  111.  101,  7  N.  E.  333,   -we 
said  (page  117,  119  111.,  and  page  346,  7  N. 
E.):    ''The  doctrine  of  laches,  as  understood 
by  the  court,  has  been  often  declared  by  its 
previous  decisions  [citing  cases].    The  prin- 
ciple that  lies  at  the  foundation  of  all   the 
cases  in  this  court  on  this  subject  Is,    the 
party  who  challenges  the  title  of  his  adver- 
sary to  real  property  must  be  diligent  In  dis- 
covering that  which  will  avoid  the  title  or 
render  it  invalid,  and  diligent  in  his   appli- 
cation for  relief.     Unreasonable  delay,   not 
explained  by  equitable  circumstances,    has 
always  been  declared  evidence  of  acquies- 
cence, and  will  bar  relief."    The  only  pre. 
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tense  of  an  excuse  for  the  delay  In  this  case 
is  that  the  complainants  were  kept  In  Ig- 
norance of  the  facts  by  the  false  represen- 
tations to  them  of  John  W.  Booker,  their  fa- 
ther. He  says:  "I  told  this  falsehood  about 
this  transaction  to  all  my  children.  I  have 
said  to  each  of  them— I  will  not  say  at  one 
Ume-^but  I  was  asked  this  question,  'Is  it 
true  that  Lettie  has  a  deed  to  this  land? 
and  I  said,  'No.'  I  repeatedly  said  that  I 
Intentionally  and  willfully  made  the  state- 
ment. I  deceived  my  children.  I  kept  up 
that  course  until  they  found  out  better.  I 
don't  know  whether  they  caught  me  in  the 
He  or  not,  but  it  was  a  lie,"  etc.  It  can 
scarcely  be  seriously  contended  that  such 
statements,  if  they  were  in  fact  made,  would 
be  a  sufficient  reason  for  the  delay.  The 
complainants  themselves  make  no  explana- 
tion whatever— In  fact,  did  not  testify.  Ap- 
pellant's deed  to  the  land  was  a  matter  of 
public  record,  and  she  was  In  the  open,  ex- 
clusive possession  of  the  same.  Those  seek- 
ing to  challenge  her  title  were  bound  to  take 
notice  of  her  claim  and  act  with  reasonable 
diligence.  They  had  no  right  to  rely  on  the 
false  statement  of  their  father  that  she  had 
no  deed. 

On  the  whole  record  we  are  convinced  that 
the  court  below  was  In  error  in  granting  the 
prayer  of  complainants'  bill,  and  Its  decree 
will  accordingly  be  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded. 


(208  I1L  623) 

TOLEDO,  ST.  L,  ft  N.  O.  R.  CO.  et  al.  v.  ST. 
LOUIS  ft  O.  R.  R.  CO.  et  al. 

(Supreme  Court  of  Illinois.    April  20,  1004.) 

WJTJITY  —  JUBI8DICTI0N— BAILBOADS— INJUNC- 
TION—VIOLATION— EVIDENCE— 8U1TI- 
CIENCY— DAMAGES. 

1.  A  court  of  equity  will  not  lend  its  aid  to 
enforce  a  forfeiture  because  of  a  breach  of  con- 
dition subsequent  in  a  deed. 

2.  A  court  of  equity  is  without  jurisdiction  to 
hear  and  determine  a  Dill  to  remove  a  cloud  from 
the  title  to  real  property,  where  the  lands  in  con- 
troversy are  in  the  possession  of  the  defendant 
to  the  bill,  unless  some  other  ground  of  equitable 
cognizance  appears. 

3.  The  determination  of  the  question  of  own- 
ership of  real  property  is  not  within  the  juris- 
diction of  a  court  of  equity,  where  no  ground 
of  equitable  jurisdiction  is  alleged  in  the  bill 
and  proved  at  the  hearing. 

4.  Mere  statements  in  a  bill  on  which  chan- 
cery jurisdiction  might  be  maintained,  but  which 
are  not  proved,  will  not  authorize  a  decree  on 
such  parts  of  the  bill  as,  if  standing  alone,  would 
not  give  the  court  jurisdiction. 

5.  Though  a  court  of  equity  will  restrain  by 
injunction  the  commission  of  trespasses  to  real 
property  which  would  result  in  irreparable  in- 
jury to  the  owner,  yet,  where  defendant  is  in 
possession  of  real  property,  claiming  under  a 
deed,  and  where  the  only  acts  which  complain- 
ants seek  to  enjoin  are  the  construction  of  a 
roadbed,  and  laying  a  railroad  -  track  thereon, 
-which  is  claimed  to  be  an  injury  to  another  rail- 
road company,  one  of  the  complainants,  for  the 

V  2-  See  Quieting  Title,  vol.  41,  Cent.  Dig.  5  g. 


reason  that  the  proposed  roadbed  is  to  be  sev- 
eral feet  lower  than  one  which  it  desires  to  con- 
struct on  practically  the  same  line,  equity  has 
not  jurisdiction ;  the  purpose  of  the  bill  not 
being  to  preserve  the  real  estate  in  its  present 
condition  and  free  from  injury  until  this  title 
can  be  determined  at  law,  but  to  have  deter- 
mined the  ownership  and  right  of  possession. 

6.  Where  complainants  in  a  bill  in  equity  have 
an  adequate  remedy  at  law,  the  failure  of  the  , 
defendant  to  state  m  his  answer  that  complain- 
ants have  an  adequate  remedy  at  law  does  not 
confer  jurisdiction  to  determine  a  question  not 
otherwise  cognizable  in  equity. 

7.  A  nondefendant  railroad  succeeded  to  the 
rights  of  the  defendant  railroad,  and  was  en- 
gaged, under  the  defendant's  charter,  in  com- 
pleting the  construction  of  defendant's  line, 
when  a  bill  in  equity  was  filed,  and  a  temporary 
injunction  issued  against  defendant.  The  non- 
defendant's  solicitors  appeared  and  secured  a 
dissolution  of  the  injunction,  receiving  their  fees 
and  expenses  from  the  nondefendant  road.  Held, 
that  a  decree  awarding  defendant  damages  for 
the  fees  and  expenses  of  the  solicitors  was  prop- 
er. 

8.  Where  damages  are  recoverable  at  law  in 
a  suit  on  an  injunction  bond,  they  may  be  al- 
lowed by  the  chancellor  in  the  same  suit  in 
which  the  injunction  was  issued,  on  suggestion. 

9.  Evidence  that  a  railroad  company  which 
had  been  enjoined  from  proceeding  with  the  con- 
struction of  its  line  on  a  certain  strip  of  land 
proceeded  with  the  work  of  construction  outside 
the  strip,  but  on  one  occasion,  by  mistake,  in 
blasting,  the  workmen  got  over  the  line,  and  on 
the  enjoined  strip,  and  one  shot  was  discharged 
there,  and  the  workmen  were  then  taken  off  that 
strip,  is  insufficient  to  show  a  violation  of  the 
injunction,  in  the  absence  of  a  finding  or  decree 
of  the  court  below  relating  thereto. 

Appeal  from  Circuit  Court,  Pope  County; 
W.  W.  Duncan,  Judge. 

Suit  by  the  Toledo,  St  Louis  &  New  Or- 
leans Railroad  Company  and  another  against 
the  St.  Louis  &  Ohio  River  Railroad  Com- 
pany and  others.  From  a  decree  for  de- 
fendants, complainants  appeal.    Affirmed. 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Pope  county  dismissing  a  bill 
for  an  injunction  which  had  been  filed  by 
the  appellant  railroad  company  and  Jacob 
W.  Michell,  and  assessing  damages  against 
appellants  for  the  wrongful  suing  out  of  the 
injunction  writ  The  bill  was  on  January 
5,  1003,  presented  to  the  master  in  chancery 
of  Pope  county,  who  on  the  same  day  order- 
ed a  temporary  Injunction  to  issue,  which 
was  served  on  appellees  January  6,  1903. 
An  answer  was  filed  to  this  bill,  but  the 
transcript  does  not  show  the  date  of  filing. 
On  January  17,  1903,  appellees  applied  to 
Hon.  A.  K.  Vickers,  one  of  the  Judges  of  the 
First  Judicial  Circuit,  for  a  dissolution  of  the 
injunction.  The  cause  was  continued  to  the 
23d  day  of  the  same  month,  at  which  time 
a  hearing  was  had  upon  the  pleadings  and 
affidavits  filed  by  the  respective  parties,  and 
the  motion  for  a  dissolution  of  the  injunc- 
tion was  taken  under  advisement  until  Jan- 
uary 27th  On  the  latter  date  the  judge  or- 
dered the  temporary  injunction  dissolved. 
On  April  18,  1903,  appellants  hied  an  amend- 
ed bill.  Appellees  answered  the  amended 
bill,  and  appellants  replied  to  the  answer. 
Appellees  also  filed  suggestions  of  damages. 
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The  cause  then  proceeded  to  a  hearing  be- 
fore the  coiftt,  and  resulted  In  the  decree 
above  mentioned. 

The  evidence  shows  that  the  St  Louis 
&  Ohio  River  Railroad  Company,  one  of  the 
appellees,  was  incorporated  on  June  18,  1900, 
under  the  name  of  Chicago,  St  Louis  & 
Ohio  River  Railroad  Company,  for  the  pur- 
pose of  constructing  a  railroad  from  a  point 
on  the  Ohio  river  at  or  near  Oolconda,  in 
Pope  county,  to  a  point  on  the  Chicago  & 
Eastern  Illinois  Railway  in  Johnson  county. 
This  latter  terminal  was  afterwards  changed 
to  a  point  on  the  Illinois  Central  Railroad 
In  Johnson  county.  The  name  was  also 
changed  to  St  Louis  &  Ohio  River  Railroad 
Company.  The  appellant  company  was  in- 
corporated on  March  18,  1902,  for  the  pur- 
pose of  constructing  a  railroad  from  a  point 
in  Shelby  county  to  a  point  on  the  Ohio 
river  in  Massac  county. 

North  of  Golconda,  in  Pope  county,  a  high 
bluff  extends  up  the  Ohio  river  for  a  distapce 
of  about  two  miles,  and  between  this  bluff 
and  the  river  is  a  narrow  pass.  Appellant 
Jacob  W.  Michell  was,  prior  to  July  L  1901, 
the  owner  of  two  adjoining  tracts  of  land, 
the  south  tract  containing  68%  acres,  and 
the  north  tract  16  acres,  both  tracts  having 
the  Ohio  river- as  the  eastern  boundary  line. 
This  pass  constituted  the  eastern  portion 
of  each  of  these  two  tracts,  extending'  from 
the  south  line  of  section  18,  town  13  south, 
range  7  east  to  the  north  line  of  the  16- 
acre  tract  About  800  feet  south  of  the 
north  line  ef  the  latter  tract  and  in  the 
pass,  was  a  large  rock,  designated  in  the 
pleadings  and  by  the  witnesses  as  the  "Big 
Rock." 

The  plan  of  the  appellee  railroad  company, 
in  constructing  Its  system,  Included  the 
building  of  a  branch  line  from  Oolconda  and 
an  Incline  track  to  the  river,  by  means  of 
which  connection  could  be  established  with 
boats  at  some  suitable  point  With  this  ob- 
ject In  view,  it  surveyed  a  line  north  from 
Oolconda,  and  proceeded  to  obtain  the  right 
of  way  along  the  route  surveyed.  Adopting 
a  point  on  the  line  which  was  denominated 
"Zero,"  as  the  survey  proceeded  stakes  were 
placed  at  intervals  of  100  feet  and  numbered 
with  minus  numbers;  the  first  stake  north 
of  the  zero  point  being  designated  "Minus 
1,"  and  each  stake  to  the  north  being  given 
the  next  higher  minus  number  than  the  one 
immediately  south  of  it 

Prior  to  July  1,  1901,  the  appellee  railroad 
company  had  surveyed  and  set  stakes 
through  the  pass  referred  to,  up  the  Ohio 
river,  to  a  point  near  the  big  rock  on  the 
Michell  land,  at  which  point  a  stake  was 
set  marked  "Minus  74."  On  the  latter  date 
the  appellee  company  procured  from  Jacob 
W.  Michell  a  warranty  deed  for  a  right  of 
way  over  that  portion  of  the  two  tracts  of 
land  above  mentioned  which  constituted  the 
pass,  described  as  follows:  "From  the  point 
where  the  center  line  of  said  railroad,  as 


now  located  and  staked  out  for  a  part  of  the 
distance  across  said  land,  crosses  the  south 
line  of  fractional  section  18,  town  13,  south, 
range  7,  east  of  the  third  principal  meridian, 
to  a  point  eleven  hundred  and  thirty  feet 
northwardly  from  the  first  said  point  a  strip 
of  land  one  hundred  feet  in  width  on  the 
westerly  side  of  said  center  line,  and  On  the 
easterly  side  of  said  center  line  a  strip  of 
varying  width,  extending  from  said  center 
line  to  the  Ohio  river;  and  from  the  afore- 
said point  eleven  hundred  and  thirty  feet 
northwardly  from  the  south  line  of  said 
section  18  to  a  point  in  the  north  line  of 
the  south  part  of  fractional  northeast  quar- 
ter section  18,  a  strip  of  land  one  hundred 
feet  In  width  on  the  westerly  Bide  and 
seventy-five  feet  in  width  on  the  easterly 
side  of  the  center  line  of  said  railroad  as 
the  same  is  now  located  and  staked  out  for 
a  part  of  the  distance  and  as  it  may  here- 
after be  staked  out  for  the  remainder  of  the 
distance  across  said  land."  The  deed  then 
proceeds:  "Also  the  right  to  construct  op- 
erate and  maintain  a  railroad  upon  the  said 
strip  of  land,  wherever  the  same  may  be 
surveyed  and  located  upon  the  said  tracts 
of  land  by  the  grantee  herein,  its  successors 
and  assigns,  and  to  have,  hold  and  use  the 
land  extending  fifty  feet  on  either  side  of 
the  meridian  line  of  the  said  railroad  for  all 
the  uses  and  purposes  of  a  railroad  right 
of  way."  It  also  contains  the  following  con- 
dition: "This  deed  is  to  be  null  and  void 
unless  the  grantee,  its  successors  or  assigns, 
shall  construct  said  railroad  by  the  first  day 
of  January,  A.  D.  1903."  The  deed  was 
acknowledged  by  Jacob  W.  Michell  and  wife 
on  August  17,  1901,  and  was  recorded  on 
February  1,  1902.  At  the  time  it  was  ex- 
ecuted* the  appellee  railroad  company  had 
made  no  survey  and  bad  established  no 
line  north  of  the  stake  marked  "Minus  74." 
The  appellant  company,  desiring  to  use  the 
pass  In  question  for  its  railroad,  on  July  26, 
1902,  obtained  from  Jacob  W.  Michell  and 
wife  a  quitclaim  deed  for  a  right  of  way 
over  the  two  tracts  of  land  In  question,  de- 
scribed as  follows:  "A  piece  of  land  one 
hundred  feet  in  width,  and  as  many  more 
feet  in  width  as  may  be  required  for  the  ex- 
cavations and  embankments,  and  for  material 
for  embankments,  for  so  much  of  said  rail- 
way as  may  pass  through  the  following  de- 
scribed land,  to  wit:  The  south  part  frac- 
tional northeast  quarter  section  18,  sixteen 
acres,  and  also  the  fractional  southeast  quar- 
ter section  18,  fifty-eight  and  three-fourths 
acres.  This  last  being  granted  over  said 
land  west  of  the  right  of  way  heretofore 
granted  to  the  Chicago,  St  Louis  and  Ohio 
River  Railroad  Company,  across  part  or  all 
of  said  land  in  said  last  description,  all  In 
the  county  of  Pope  and  State  of  Illinois." 
This  deed  was  acknowledged  and  filed  for 
record'  on  the  same  day  It  was  executed. 
During  the  latter  part  of  September  or  the 
first  part  of  October,  1902,  the  appellant  corn- 
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pany  surveyed  a  line  through  the  pass,  and 
set  stakes  along  the  proposed  route  from  the 
north  end  to  the  south  end  of  the  Micbell 
land. 

On  December  13,  1902,  the  appellee  com- 
pany surveyed  and  located  Its  line  from  the 
stake  marked  "Minus  74"  to  the  north  line  of 
the  Michell  land,  bat  did  not  have  its  road 
constructed  on  the  land  in  question  by  Jan- 
nary  1,  1903.  It  did,  however,  have  a  line 
constructed  and  trains  running  over  that  part 
of  its  system  between  Reevesrille,  on  the  line 
of  the  Illinois  Central,  in  Johnson  county,  and 
Golconda,  by  that  date,  and  had  60  or  70  per 
cent,  of  its  construction  work  done  on  the 
Micbell  land. 

On  January  3,  1903,  Michell  and  his  wife 
executed  a  warranty  deed  to  the  appellant 
company,  conveying  to  it  the  following  de- 
scribed real  estate:  "Beginning  at  a  point 
where  the  center  line  of  the  Toledo,  St  Louis 
and  New  Orleans  railroad,  as  now  staked 
out,  crosses  the  south  line  of  fractional  sec- 
tion 18,  town  13,  south,  range  7,  east  of  the 
third  principal  meridian,  said  point  being  about 
one  hundred  and  forty-five  feet  west  of  the 
northeast  corner  of  Jacob  D.  Rauchfuss'  land; 
thence  west  along  said  section  line  to  a  point 
thirty  feet  distant,  measured  at  right  angles 
to  said  center  line  of  railroad;  thence  north- 
wardly to  a  point  in  the  north  line  of  a  six- 
teen-acre  tract  of  land  owned  by  said  Michell 
in  the  south  part  of  fractional  northeast  quar- 
ter section  18,  said  point  being  about  one  hun- 
dred and  ten  feet  west  of  the  crossing  of  the 
north  line  of  above  described  sixteen-acre 
tract  and  the  center  line  of  Toledo,  St  Louis 
and  New  Orleans  railroad  as  now  staked  out; 
thence  east  along  said  north  line  of  sixteen- 
acre  tract  to  the  Ohio  river;  thence  In  a  south- 
erly direction,  following  meanderings  of  the 
said  river,  to  the  south  line  of  section  18; 
thence  west  along  said  section  line  to  the 
place  of  beginning;  all  In  the  county  of  Pope 
and  State  of  Illinois,  as  shown  by  the  plat 
hereto  attached."  The  description  in  this  deed 
includes  the  right  of  way  granted  to  the  ap- 
pellee railroad  company  by  the  deed  of  July 
1,  1901,  and  this  deed  was  filed  for  record  on 
the  same  day  it  was  executed. 

The  appellee,  railroad  company  bad  not  con- 
structed its  railroad  over  the  Michell  land  by 
January  5,  1903,  but  its  servants,  together 
with  the  servants  of  the  McArthur  Bros. 
Company,  which  latter  company  had  the  con- 
tract to  clear  off  and  grade  the  right  of  way 
for  the  appellee  railroad  company,  were  pro- 
ceeding with  the  construction  of  the  railroad 
on.  the  land  described  in  the  deed  of  January 
3,  1908,  to  the  appellant  company,  and  were 
polling  up  the  stakes  set  by  the  latter  com- 
pany, when  the  temporary  injunction  issued; 
and  the  following  day  it  was  served  on  both 
of  the  appellee  companies  and  their  servants, 
restraining  them  from  interfering,  meddling 
with,  or  possessing  the  real  estate  in  ques- 
tion, and  from  Interfering  with  the  appellant 
company  In  its  work  upon  said  land.    Appel- 


lants charge  that  appellees  disregarded  the 
Injunction  writ,  and  proceeded  with  the  con- 
structlon  of  the  road  after  it  had  been  served, 
and  before  it  was  dissolved,  doing  part  of 
the  work  at  night.  Appellees  deny  any  vio- 
lation of  the  writ 

It  appears  from  the  evidence  that  the  Il- 
linois Central  Railroad  Company  was  con- 
structing this  road  for  and  by  authority  of 
the  appellee  railroad  company.  The  McAr- 
thur Bros.  Company  was  paid  by  the  former 
railroad  company,  as  were  also  the  men  who 
made  the  survey  and  supervised  the  work  of 
construction.  The  suggestion  of  damages 
filed  by  the  McArthur  Bros.  Company  was 
disallowed.  Damages  to  the  amount  of  $621.- 
40  were  allowed  to  the  appellee  railroad  com- 
pany on  account  of  solicitors'  fees  and  ex- 
penses. The  evidence  of  these  solicitors 
shows  that  they  were  employed  and  paid  by 
the  Illinois  Central  Railroad  Company,  and 
that  they  had  made  no  charge  against,  and 
had  received  no,  money  from,  the  St  Louis 
4  Ohio  River  Railroad  Company. 

The  grounds  urged  by  appellants  in  this 
court  for  a  reversal  of  the  decree  are,  first, 
that  the  condition  contained  in  the  deed  of 
July  1, 1901,  to  the  effect  that  the  deed  should 
be  void  if  the  road  was  not  constructed  by 
January  1,  1903,  was  broken  by  the  grantee, 
and  that  the  conveyance  by  Michell  to  the 
appellant  company  on  January  3,  1903,  was 
a  sufficient  re-entry  on  the  part  of  Michell  to 
divest  the  appellee  railroad  company  of  all 
right  and  title  it  had  obtained  by  virtue  of 
the  deed  to  it;  second,  that  said  deed  of 
July  1,  1901,  is  void  for  uncertainty  as  far  as 
it  attempts  to  convey  any  land  north  of  the 
stake  marked  "Minus  74;"  third,  that  if  the 
title  to  the  land  north  of  the  stake  marked 
"Minus  74"  remained  in  Michell  until  lines 
were  located  to  which  the  deeds  could  attach, 
the  appellant  company,  having  first  surveyed 
a  route,  had  the  better  right  to  the  land  em- 
braced in  its  survey;  fourth,  that  the  court 
erred  in  assessing  damages  in  favor  of  the 
appellee  railroad  company  for  solicitors'  fees, 
because  the  solicitors  were  employed  and  paid 
by  the  Illinois  Central  Railroad  Company, 
which  was  not  a  party  to  this  suit 

E.  B.  Green,  D.  O.  Thompson,  Theo.  G. 
Risley,  and  W.  S.  Phillips,  for  appellants. 
W.  W.  Barr  and  R.  J.  Stephens  (J.  M.  Dick- 
inson, of  counsel),  for  appellees. 

SCOTT,  J.  (after  stating  the  facts).  1. 
It  is  sought  by  the  amended  bill  herein  to  set 
aside  and  annul  the.  deed  dated  July  1,  1901, 
from  Jacob  W.  Michell  and  wife  to  the  St 
Louis  &  Ohio  River  Railroad  Company,  here- 
inafter referred  to  as  the  Ohio  River  Com- 
pany, on  account  of  fraud  and  misrepresen- 
tation in  procuring  the  same.  The  proof  is 
not  sufficient  to  warrant  relief  on  this 
ground,  and  counsel  do  not  press  this  ques- 
tion in  this  court. 

2.  The  amended  bill  prays  that  the  deed 
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of  July  1,  1901,  be  Bet  aside  tor  the  reason 
that  the  condition  subsequent  therein  con- 
tained, which  is  set  out  verbatim  In  the  fore- 
going statement  of  facts,  was  not  complied 
with  by  the  grantee,  and  that,  as  a  conse- 
quence, Its  right  to  the  real  estate  in  ques- 
tion has  been  forfeited.  In  this  respect  the 
complainants  seek  to  enforce  a  forfeiture 
because  of  a  breach  of  a  condition  subse- 
quent in  the  deed.  A  court  of  equity  will 
not  lend  its  aid  for  that  purpose.  2  Story's 
Eq.  Jur.  f  1319;  Douglas  v.  Union  Mutual 
Life  Ins.  Oo.,  127  111.  101,  20  N.  E.  51. 

3.  The  amended  bill  also  seeks  to  set  aside 
and  annul  the  deed  of  July  1,  1901.  on  the 
ground  that,  prior  to  the  filing  of  the  bill 
herein,  the  condition  subsequent  had  been 
broken,  and  the  title  had  revested  in  Michell, 
and  that  he  had  on  January  3,  1903,  convey- 
ed the  real  estate  to  appellant  the  Toledo, 
St.  Louis  &  New  Orleans  Railroad  Company, 
hereinafter  referred  to  as  the  Toledo  Com- 
pany, and  that  the  said  deed  of  July  1,  1901, 
is  a  cloud  upon  the  title  of  the  last-named 
appellant,  and  should  be  set  aside  for  that 
reason.  It  is  unnecessary  to  determine 
whether  the  condition  had  been  complied 
with,  or  whether  the  title  of  the  grantee  un- 
der the  deed  containing  that  condition  had 
been  divested.  The  condition  was  to  be  ful- 
filled by  January  1,  1903.  On  that  date,  and 
for  several  days  prior  thereto,  and  from  that 
time  down  to  the  time  of  the  service  of  the 
temporary  injunction  herein,  it  conclusively 
appears  from  the  testimony  of  all  the  wit- 
nesses in  the  case  that  appellees  were  in  tbe 
possession  of  the  strip  of  ground  which  the 
Ohio  River  Company  claims  to  own,  by  vir- 
tue of  the  deed  which  is  alleged  to  be  a 
cloud  upon  the  title  of  the  Toledo  Company, 
and  had  thereon  a  large  force  of  men  and 
teams,  and  were  engaged  In  constructing 
thereon  a  railroad  grade.  A  court  of  equity 
is  without  Jurisdiction  to  hear  and  determine 
a  bill  to  remove  a  cloud  from  the  title  to  real 
estate  where  the  lands  In  controversy  are  in 
the  possession  of  the  defendant  to  the  bill, 
unless  some  other  ground  of  equitable  cog- 
nizance appears.  Lundy  v.  Lundy,  131  111. 
138,  23  N.  E.  33T;  Glos  v.  Randolph,  133  111. 
197,  24  N.  E.  426. 

4.  The  amended  bill  also  prays  for  a  per- 
manent injunction  restraining  the  defend- 
ants from  interfering  with  the  Toledo  Com- 
pany's possession  of  a  portion  of  the  real  es- 
tate which  the  Ohio  River  Company  claim- 
ed to  bold  under  its  deed  from  Michell,  and 
from  constructing  thereon  a  roadbed,  and 
laying  thereon  a  railroad  track,  and  that  if, 
before  a  final  bearing,  the  defendants  shall 
enter  upon  such  real  estate  and  construct 
thereon  a  railroad  track,  they  be  restrained 
from  removing  the  same  therefrom,  and  that, 
if  they  be  in  possession  on  a  final  hearing  of 
the  bill,  they  be  decreed  to  surrender  the 
possession  to  the  Toledo  Company,  and  that, 
if  It  be  found  that  the  Ohio  River  Company 
has  any  right  or  title  to  tbe  land  claimed  as 


a  right  of  way  by  the  Toledo  Company,  it 
be  decreed  to  release  and  quitclaim  the  same 
to  the  Toledo  Company  on  such  terms  as 
shall  seem  equitable.  It  la  apparent  that  by 
this  branch  of  the  bill  the  only  matter  pre- 
sented is  the  question,  who  is  the  owner  of, 
and  entitled  to  the  possession  of,  the  real 
estate  which  was  in  tbe  possession  of  the 
Ohio  River  Company?  This  Is  clearly  a 
question  for  a  court  of  law.  It  is  only  on 
the  theory  that  a  freehold  was  Involved  that 
an  appeal  could  have  been  taken  directly  to 
this  court 

The  grounds  hereinabove  spoken  of  under 
tbe  first,  second,  and  third  divisions  of  this 
opinion  are  the  only  other  grounds  upon 
which  the  Interference  of  a  court  of  equity 
Is  Invoked.  Complainants'  right  to  equltaoie 
relief  on  either  of  those  three  grounds  fails 
for  reasons  hereinbefore  stated. 

While  it  is  true  that  a  court  of  equity, 
which  has  jurisdiction  of  a  cause  by  reason 
of  the  existence  of  some  ground  of  equitable 
jurisdiction,  for  tbe  purpose  of  doing  com- 
plete justice  between  the  parties,  may,  In 
addition  to  the  equitable  relief,  afford  relief 
of  a  character  which  In  the  first  Instance  Is 
only  obtainable  in  a  suit  at  law,  still,  to  au- 
thorize relief  of  the  latter  character,  some 
special  and  substantial  ground  of  equitable 
Jurisdiction  must  be  alleged  in  the  bill  and 
proved  upon  tbe  hearing.  Mere  statements 
in  a  bill  upon  which  tbe  chancery  jurisdic- 
tion might  be  maintained,  but  which  are  not 
proved,  will  not  authorize  a  decree  upon  such 
parts  of  the  bill  as,  If  standing  alone,  would 
not  give  the  court  Jurisdiction.  12  Ency.  of 
PI.  &  Pr.  p.  1(56;  Daniel  v.  Green,  42  111. 
472;  Logan  v.  Lucas,  59  III.  237;  Gage  v. 
Mayer,  117  HI.  632,  7  N.  B.  97;  County  of 
Cook  v.  Davis,  143  111.  151,  32  N.  B.  176. 

It  is  apparent  that  upon  this  branch  of  the 
case  nothing  is  Involved  except  the  posses- 
sion and  title  to  real  estate.  •  Tbe  Ohio  River 
Company  was  in  possession  claiming  title  in 
fee  simple  under  its  deed  from  Michell.  The 
Toledo  Company  claims  to  be  the  owner  and 
entitled  to  the  possession  under  its  convey- 
ances from  Michell.  The  following  language 
from  Daniel  v.  Green,  supra,  is  applicable: 
"To  permit  this  bill  to  be  maintained  would 
be  to  hold  that  purely  legal  titles  may  be 
tried  by  a  suit  in  chancery,  instead  of  by  an 
action  of  ejectment,  in  every  case  to  recover 
lands  adversely  held.  *  *  *  Without  the 
equity  powers  of  the  court  have  been  brought 
Into  action  by  the  main  purpose  of  the  bill, 
the  court  will  not  try  legal  titles,  and  de- 
cree the  surrender  of  adverse  possession. 
When  it  does  so,  it  is  only  incident  to  its 
legitimate  equity  Jurisdiction." 

We  are  reminded  that  a  court  of  equity 
will  restrain  by  injunction  the  commission  of 
trespasses  to  real  estate  which  would  result 
In  irreparable  Injury  to  the  owner.  Authori- 
ties stating  that  doctrine  are  not  applicable 
where,  as  here,  defendant  is  in  possession  of 
the  real  estate,  claiming  the  same  under  a 
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deed,  and  where  the  only  acts  which  com- 
plainants seek  to  enjoin  are  the  construction 
of  a  roadbed,  and  laying  a  railroad  track 
thereon,  which  is  claimed  to  be  an  injury  to 
the  Toledo  Company,  for  the  reason  that  the 
proposed  roadbed  is  to  be  several  feet  lower 
than  one  which  it  desires  to  construct  upon 
practically  the  same  line.  Such  an  injury, 
even  if  the  Toledo  Company  be  the  owner  of 
the  land  over  which  the  road  is  to  be  con- 
structed, is  one  readily  adjusted  in  a  suit  at 
law.  This  is  not  a  bill  for  the  purpose  of 
preserving  the  real  estate  in  its  present  con- 
dition, and  free  from  injury,  until  the  title 
thereto  can  be  determined  at  law,  but  its 
purpose  is  to  nave  a  court  of  equity  deter- 
mine the  ownership  and  right  of  possession. 

Counsel  for  appellants  state  the  gist  of 
this  controversy  in  the  following  language: 
"In  the  reign  of  Caesar  Augustus  all  high- 
ways in  the  Roman  Empire  led  to  Rome, 
and  in  the  case  at  bar  all  other  questions 
lead  up  to  the  important  and  controlling 
question,  who  was  the  owner  of,  and  had 
right  to,  the  strip  of  right  of  way  in  con- 
troversy at  the  time  the  original  bill  was 
filed?"  The  thoroughfare  which  leads  to 
the  solution  of  this  problem  passes  through 
a  court  of  law. 

It  is  said,  however,  that,  as  the  answer  to 
the  amended  bill  does  not  state  that  com- 
plainants had  an  adequate  remedy  at  law, 
appellees  should  not  now  be  permitted  to 
contend  that  a  court  of  equity  cannot  in  this 
case  properly  determine  the  title  to  this 
property,  and  in  support  of  that  proposition 
we  are  referred  to  Monson  v.  Bragdon,  159 
111.  61,  42  N.  E.  383;  Village  of  Vermont  v. 
Miller,  161  III.  210,  43  N.  E.  975;  and  Kauf- 
man v.  Wiener,  169  111.  596,  48  N.  &  479. 
This  doctrine  must  be  accepted  -with  the 
qualification  found  in  the  latter  case,  which 
is,  "provided,  of  course,  the  subject-matter 
of  the  litigation  and  the  character  of  the  re- 
lief are  not  foreign  to  the  power  of  a  court 
of  equity."  "We  think  the  subject-matter  of 
the  litigation  presented  by  this  branch  of  the 
bill  under  consideration  so  foreign  to  the 
power  of  a  court  of  equity  as  to  bring  this 
case  within  the  quoted  language.  The  bill, 
on  its  face,  states  a  good  cause  of  action,  be- 
cause it  is  alleged  In  apt  words  that  the 
deed  of  the  Ohio  River  Company  was  obtain- 
ed by  fraud  and  misrepresentation.  The 
lack  of  jurisdiction  did  not  appear  on  the 
hearing  until  that  question  was  disposed  of. 
We  think  this  rather  falls  within  the  class  of 
cases  discussed  in  Richards  v.  Lake  Shore  & 
Michigan  Southern  Railway  Co.,  124  111.  516, 
16  N.  E.  909,  of  which  it  is  there  said:  "It 
is  a  fundamental  principle  that  parties  to  a 
suit  cannot,  by  consent,  confer  Jurisdiction 
with  respect  to  the  subject-matter  of  the 
suit,  by  stipulation  or  consent,  for  that  is 
fixed  by  the  law,  and  is  consequently  beyond 
the  control  of  the  parties."  Unless  this  be 
the  correct  view,  parties  may  by  agreement 
confer  upon  a  court  of  equity  the  power  to 


try  suits,  not  only  in  ejectment,  but  In  re- 
plevin, trespass  to  the  person,  and  other 
matters  equally  foreign  to  the  Jurisdiction  of 
that  court  An  action  of  ejectment  in  a 
court  of  law  must  be  resorted  to  where,  as 
here,  the  parties  desire  to  contest  the  valid- 
ity of  conflicting  titles.  "An  action  of  eject- 
ment cannot  be  tried  in  a  court  of  equity  by 
bill  or  cross-bill."  Gage  v.  Mayer,  supra; 
Parker  v.  Shannon,  114  111. .  192,  28  N.  & 
1099. 

5.  The  damages  awarded  by  the  court  be- 
low were  for  the  fees  and  expenses  of  solic- 
itors in  securing  a  dissolution  of  the  tempo- 
rary injunction.  Two  objections  are  urged: 
The  first  is  that  it  appears  from  the  record 
that  these  solicitors  were  not  employed  by 
either  of  the  appellees,  but  were  employed 
by  the  Illinois  Central  Railroad  Company. 
This  question  does  not  seem  to  have  been 
specifically  presented  to  the  court  below,  and 
the  position  of  appellants  now  virtually  is 
that  the  decree  is  not  sustained  by  the  evi- 
dence in  this  respect.  It  appears  from  the 
testimony,  however,  that  the  Illinois  Central 
Railroad  Company,  prior  to  the  beginning  of 
this  suit,  had  succeeded  to  the  rights  of  the 
Ohio  River  Company,  and,  under  the  charter 
of  the  latter,  was  engaged  in  doing  the  work 
on  the  Mlchell.land;  that  the  contractors 
and  employes  who  constructed  the  roadbed 
and  laid  the  track  were  contractors  and  em- 
ployes in  the  service  of  and  paid  by  the  Il- 
linois Central  Railroad  Company;  and  that 
the  latter  was  in  fact,  under  the  law,  the 
agent  of  the  Ohio  River  Company  in  con- 
structing the  line  north  of  Golconda .  and 
across  the  Michell  laud.  A  person  or  cor- 
poration exercising  the  power  conferred  by 
charter  upon  another  corporation  is  the  serv- 
ant of  the  latter.  Lesher  v.  Wabash  Navi- 
gation Co.,  14  111.  85,  56  Am.  Dec.  494;  Chi- 
cago, St.  Paul  &  Fond  du  Lac  Railroad  Co. 
v.  McCarthy,  20  111.  385,  71  Am.  Dec.  285; 
Pennsylvania  Co.  v.  Ellett,  132  111.  654,  24 
N.  E.  559.  Under  the  circumstances,  we 
think  that  the  employment  by  the  Illinois 
Central  Railroad  Company  was  employment 
by  the  Ohio  River  Company. 

It  was  also  objected  that  no  damages 
should  have  been  allowed  for  the  reason  that 
appellees  violated  the  temporary  injunction. 
In  the  case  of  Colcord  v.  Sylvester,  66  111. 
540,  we  held  that  this  did  not  constitute  a 
defense  to  an  action  at  law  on  the  injunc- 
tion bond  for  wrongfully  suing  out  the  tem- 
porary injunction,  and  that,  while  the  par- 
ties enjoined  who  disobey  the  writ  would  be 
amenable  to  the  action  of  the  court  as  for  a 
contempt,  still  their  disobedience  would  not 
deprive  them  of  their  action  on  the  bond  to 
recover  damages  occasioned  by  the  wrongful 
issuance  of  the  injunction.  Appellants  in- 
sist that  a  different  rule  prevails  where  the 
defendant  files  his  suggestion  of  damages 
and  seeks  to  have  an  allowance  in  the  same 
suit  in  which  the  injunction  issued,  for  the 
reason  that  he  who  comes  into  equity  must 
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do  so  with  clean  bands.  We  are  not  Im- 
pressed with  this  argument  The  question 
is,  are  the  damages  recoverable  by  the  de- 
fendant? It  seems  to  be  conceded  that  they 
would  be  recoverable  in  a  suit  at  law  on  the 
injunction  bond.  We  think,  if  they  can  be 
so  recovered,  they  may  be  allowed  by  the 
chancellor  upon  suggestion. 

Moreover,  it  does  not  certainly  appear  that 
the  injunction  was  violated.  The  line  of  the 
Ohio  River  Company  follows  its  survey 
across  the  Michell  land.  The  Toledo  Com- 
pany had  also  surveyed  a  line  across  this 
land.  Where  the  two  lines  of  survey  for  the 
center  lines  of  the  tracks  of  the  respective 
companies  cross  the  south  line  of  the  Michell 
land,  they  are  70  feet  apart  They  approach 
each  other  gradually  as  they  go  north. 
About  1,500  feet  north,  on  the  center  line  of 
the  Ohio  River  Company,  a  stake  was  driven, 
which  is  known  in  the  litigation  as  "Statlor 
Minus  74."  From  there  on  north  the  lines, 
still  approaching  each  other,  soon  become  so 
close  together  that  the  tracks  of  the  two 
companies  would  occupy  practically  the  same 
ground  to  a  point  800  feet  north  of  Station 
Minus  74,  where  the  line  of  the  Ohio  River 
Company  terminates.  The  temporary  in- 
junction restrained  the  defendants  from  op- 
crating  on  a  strip  of  land  extending  entirely 
across  the  Michell  real  estate,  and  which  is 
'  spoken  of  in  this  litigation  as  the  "enjoined 
strip."  At  the  south  line  of  the  Michell  land 
the  east  line  of  this  strip  is  36  feet  east  of 
the  line  of  the  Toledo  Company,  and  contin- 
ues north  parallel  with  the  line  of  the  Tole- 
do Company,  intersecting  the  center  line  of 
the  Ohio  River  Company  at  Station  Minus 
74.  That  portion  of  the  roadbed  of  the  Ohio 
River  Company  which  is  north  of  Station 
Minus  74  is  in  the  enjoined  strip,  while  that 
south  thereof  is  outside  the  enjoined  strip, 
practically  speaking.  The  east  line  of  the 
enjoined  strip  does  not  cross  the  tracks  of 
the  Ohio  River  Company  at  right  angles,  but 
crosses  them  diagonally,  and,  as  appears 
from  the  testimony  of  the  witnesses,  would 
cross  the  center  line  of  the  tracks  at  Station 
Minus  74.  When  the  temporary  injunction 
was  served,  about  60  or  70  per  cent  of  the 
work  of  construction  on  the  Michell  land  bad 
been  done.  Thereafter,  and  while  the  in- 
junction was  in  force,  a  large  amount  of 
construction  work  was  done  and  rails  were 
laid  on  the  Michell  land.  The  evidence  of 
appellees  is  that  this  work  was  all  done 
south  of  Station  Minus  74,  and  not  on  the 
enjoined  strip,  except  that  on  one  occasion, 
by  mistake,  in  blasting,  the  workmen  got 
over  the  line  and  on  the  enjoined  strip,  and 
one  shot  was  discharged  there,  and  the 
workmen  were  then  taken  off  that  strip.  On 
the  other  hand,  witnesses  for  appellants  tes- 
tified that  work  was  done  north  of  Station 
Minus  74  on  the  roadbed  of  the  Ohio  River 
Company  while  the  Injunction  was  in  force.  \ 
In  this  state  of  the  evidence,  and  in  the  ab- 
sence of  any  finding  or  decree  by  the  court 


oelow  on  the  subject,  we  are  not  disposed 
to  hold  there  was  a  violation  of  the  injunc- 
tion. 

The  decree  of  the  circuit  court  will  be  af- 
firmed.   Decree  affirmed. 

(209  111.  Mi) 
SENFT  t.  VANEK. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

MORTGAGES— EQUITY  OF  REDEMPTION — CONTRI- 
BUTION —  PURCHASES  PENDENTE  LITE  — 
AMENDMENTS  OF  PLEADINGS—  DISCRETION  OF 
COURT. 

L  Two  persons  purchasing,  at  a  judicial  sale, 
separate  parcels  of  land  subject  to  a  common 
mortgage,  must,  as  between  themselves,  pay  the 
common  mortgage  in  proportion  to  the  value  of 
their  respective  parcels. 

2.  Though,  as  a  general  rule,  a  complaint  as 
to  the  character  of  a  mortgage  foreclosure  sale 
should  be  made  on  the  confirmation  of  the  re- 

Sort  of  the  sale,  an  owner  of  the  equity  of  re- 
emption  who  files  a  bill,  three  days  after  the 
order  approving  the  sale,  in  the  court  in  which 
the  sale  was  made,  attacking  the  character  of 
the  sale,  is  not  barred  by  laches. 

3.  The  allowance  of  amendments  to  pleadings 
in  chancery  suits  is  a  matter  resting  in  the  dis- 
cretion of  the  court,  which  will  not  be  inter- 
fered with  on  appeal  unless  abused. 

4.  A  grantee  in  a  trust  deed  to  secure  a  debt 
executed  after  the  entry  of  a  decree  of  a  sale  of 
the  land  under  mortgage  foreclosure,  and  before 
the  sale,  is  in  the  position  of  a  purchaser  pen- 
dente lite,  and  whatever  interest  he  acquires  is 
subject  to  the  lien  of  the  foreclosure  decree. 

5.  Plaintiff  and  defendant  purchased  at  a  ju- 
dicial sale  separate  parcels  of  land.  Plaintiff's 
parcel  was  worth  $400,  and  defendant's  parcel 
was  worth  nearly  $6,000.  The  two  parcels  were 
subject  to  a  common  mortgage.  At  the  sale 
under  foreclosure  of  the  common  mortgage, 
plaintiff's  parcel  was  alone  sold  to  defendant  for 
a  sum  over  $6,000,  the  amount  paid  being  suffi- 
cient to  pay  the  debt,  interest  and  costs.  Held 
that  as  plaintiff  and  defendant  were  liable  for 
the  payment  of  the  common  mortgage  in  propor- 
tion to  the  value  of  their  respective  parcels, 
plaintiff  was  entitled  to  redeem  on  paying  his 
proportion. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Suit  by  John  Senft  against  Jakub  Vanek. 
From  a  decree  of  the  Appellate  Court  (110  111. 
App.  117)  affirming  a  decree  dismissing  the 
bill,  complainant  appeals.     Reversed. 

This  is  a  bill  filed  on  October  4,  1900,  In 
the  superior  court  of  Cook  county,  which,  as 
finally  amended,  is  substantially  a  bill  to 
secure  an  equitable  redemption  from  a  fore- 
closure sale.  Some  of  the  defendants  demur- 
red to  the  bill,  and  some  of  the  defendants 
answered  the  bill.  A  reference  was  token 
during  the  progress  of  the  proceedings  to  a 
master  in  chancery,  who  made  a  report,  to 
which  exceptions  were  taken,  and  said  report 
was  approved  and  confirmed.  Upon  the  sus- 
taining of  a  demurrer  by  one  of  the  defend- 
ants to  the  amended  bill,  the  court  below  dis- 
missed the  bill  for  want  of  equity."  An  ap- 
peal was  taken  to  the  Appellate  Court  where 
said  decree  of  dismissal  has  been  affirmed. 
The  present  appeal  is  prosecuted  from  such 
judgment  of  affirmance. 

The  facts  are  substantially  as  follows:    On 
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January  10, 1893,  Anthony  Kozel  owned  lot  2, 
and  all  of  lot  1  (except  the  east  21  feet  5 
Inches  thereof),  In  a  certain  subdivision  In 
Cook  county.    On  that  day  Kozel  and  his  wife 
executed  a  deed  of  trust  conveying  all  of 
said  premises  to  Moses  B.  Oreenebaum,  as 
trustee,  to  secure  their  note  of  that  date  for 
the  sum  of  $4,500.    Subsequently,  on  April 
5,  1888,  Kozel  and  his  wife,  by  quitclaim 
deed,  conveyed  said  premises  to  Marie  Kuca- 
ba,  who,  on  April  6,  1883,  to  secure  her  three 
notes,   aggregating   the   sum   of  $2,800,   ex- 
ecuted,   with    her   husband,    three   separate 
trust  deeds  of  that  date,  thereby  conveying 
to  said  Kozel,  as  trustee,  to  secure  said  last- 
named  notes,  the  said  premises,  together  with 
another  lot,  described  as  lot  3  in  block  4. 
Subsequently,  in  a  cause  in  the  circuit  court 
of  Cook  county  wherein  Charles  F.  Woolley 
was  complainant  and  Marie  Kucaba  and  oth- 
ers were  defendants,  the  three  trust  deeds 
executed  by  her  and  her  husband  wete  fore- 
closed, and  a  decree  of  sale  was  entered,  in 
pursuance  of  which,  on  June  13,  1888,  the 
master  in  chancery  of  the  circuit  court  sold 
at  public  sale  said  lot  2  to  the  appellee, 
Jakub  Vanek,  and  issued  a  certificate  of  sale 
to  him,  and  at  the  same  sale  and  at  the  same 
time  sold  to  Charles  Vesely  said  lot  1  (except 
the  east  21  feet  5  inches  thereof),  and  issued 
a  certificate  of  sale  to  him,  which  latter  cer- 
tificate was  subsequently  assigned  by  said 
Vesely  to  the  appellant,  Senft    On  Septem- 
ber 14,  1890,  the  master  executed  a  master's 
deed  conveying  said  lot  1  (except  the  portion 
above  named)  to  said  Senft,  and  on  September 
20,  1899,  the  master  executed  to  said  Vanek 
a  deed  to  said  lot  2,  both  of  which  deeds  were 
filed  for  record. 

When  Senft  -and  Vanek,  appellant  and  ap- 
pellee, acquired  their  titles  as  aforesaid  from 
the  master  to  lot  1  (except  the  east  21  feet 
S  inches  thereof),  owned  by  Senft,  and  lot  2, 
owned  by  Vanek,  said  premises  were  both 
subject  to  the  deed  of  trust  executed  by  Kozel 
and  wife  to  Greenebaum  to  secure  $4,600,  as 
above  stated.  That  Is  to  say,  the  Oreene- 
baum deed  of  trust  for  $4,500  was  a  common 
Incumbrance  upon  the  lots  owned  by.  Senft 
and  Vanek. 

On  May  18, '  1900,  said  Greenebaum  and 
others,  Individually,  and  as  trustees  and  suc- 
cessors in  trust,  filed  a  bill  in  the  superior 
court  of  Cook  county  against  said  Kozel  and 
-wife,  and  said  Vanek  and  Senft,  and  others, 
Tot  the  purpose  of  foreclosing  said  trust  deed 
for  $4,500.    On  July  19,  1900,  a  decree  of  fore- 
closure was  entered  by  the  superior  court, 
finding  that  there  was  due  to  the  complain- 
ants, the  Greenebaums  and  others,  the  sum  of 
^5,960.98,   and  directing  that,  in  default  of 
•fclie  payment  thereof,  the  master  should  sell 
said  lot  2  and  all  of  lot  1  (except  the  east 
23.  feet  5  inches  thereof),  or  so  much  thereof 
as   might  be  necessary,  to  -  pay  the  amount 
due   the  complainant.    On  August  16,  1900, 
sax  Id  premises  were  sold  by  the  master  at  public 
vendue,     whereupon    the    appellee,    Jakub 
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Vanek,  offered  and  bid  for  said  lot  1  (except 
the  east  21  feet  5  inches  thereof)  the  sum  of 
$6,178.56,  and  the  master  thereupon,  struck 
off  and  sold  to  said  Vanek  said  lot  1  (except 
the  east  21  feet  5  inches  thereof)  for  said 
last-named  sum,  which  was  the  highest  and 
best  bid  for  the  premises.  The  amount  re- 
alized from  said  sale  was  sufficient  to  satis- 
fy the  amount  due  the  complainants,  includ- 
ing -the  costs,  so  that  no  other  part  or  portion 
of  said  premises  was  offered  for  sale;  and 
said  lot  2,  owned  by  the  appellee,  Vanek, 
was  withdrawn,  and  not  sold.  The  sale  was 
reported  to  the  superior  court,  and  approved 
and  confirmed  by  it  on  October  1,  1900. 
Thereupon,  three  days  after  said  confirmation, 
to  wit,  on  October  4,  1900,  the  present  bill 
was  filed  in  the  superior  court  of  Cook  coun- 
ty. The  present  bill  represents  that  the 
Greenebaum  mortgage  or  trust  deed  for  $4,- 
500  was  a  common  lien  against  that  part  of 
lot  1  owned  by  Senft,  and  lot  2,  owned  by 
Vanek,  and  that  Senft  and  Vanek  were  re- 
sponsible for  the  payment  of  said  mortgage 
Indebtedness  according  to  the  value  of  their 
respective  lots,  and  states  the  respective 
amounts  which  each  lot  should  have  contrib- 
uted towards  the  payment  of  the  amount 
due  upon  the  decree  of  foreclosure,  to  wit, 
$6,178.56  with  interest 

On  July  27,  1900,  after  the  decree  of  fore- 
closure on  July  19,  1900,  in  the  Greenebaum 
suit,  and  before  the  sale  on  August  16,  1900, 
in  that  suit,  Vanek  and  wife  executed  to  Ar- 
thur W.  Draper,  trustee,  and  Adolph  F.  Kra- 
mer, successor  In  trust,  a  deed  of  trust,  con- 
veying all  of  lot  1  (except  the  east  21  feet 
5  inches  thereof),  and  all  of  lot  2,  to  secure 
the  payment  of  the  note  of  said  Vanek  for 
$2,000,  dated  July  27,  1900,  due  in  five  years, 
and  also  10  interest  coupon  notes  of  $55 
each.  This  latter  trust  deed  was  made  before 
Vanek  had  title  to  said  part  of  lot  1,  and  is 
alleged  in  the  bill  to  have  been  without  con- 
sideration, and  made  with  Intent  to  defraud 
Senft,  and  against  his  rights  In  lot  2  as  afore- 
said; and  the  bill  charges  that  said  last- 
named  trust  deed  was  null  and  void.  The 
bill  makes  as  parties  ■  thereto  all  of  the  per- 
sons above  named,  together  with  the  holders 
of  the  notes  secured  by  the  trust  deed  from 
Vanek  and  wife  to  Draper,  and  prays  that 
said  last-named  trust  deed  may  be  set  aside, 
and  declared  null  and  void  as  against  the 
rights  of  Senft;  that  an  account  may  be 
taken,  and  for  contribution  and  subrogation. 

Samuel  Strauss,  claiming  to  be  the  owner 
of  the  note  for  $2,000  secured  by  the  trust 
deed  to  Draper,  and  Draper,  trustee,  and 
Kramer,  successor  in  trust,  filed  a  demurrer 
to  the  bill  on  October  29,  1900.  Jakub  Van- 
ek and  Anna  Vanek,  bis  wife,  filed  a  general 
demurrer  thereto  on  November  5,  1900.  On 
December  3,  1900,  the  superior  court  overrul- 
ed the  demurrers  of  all  said  defendants. 
Jakub  Vanek  and  Anna  Vanek,  his  wife, 
elected  to  stand  by  their  demurrer,  and'  on 
December  8,  1900,  Strauss  and  Draper  and 
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Kramer  filed  a  joint  and  several  answer. 
In  this  answer  all  the  facts  recited  In  the 
bill,  down  to  the  acquisition  of  their  titles 
by  Senft  and  Vanek,  were  admitted  to  be 
true;  it  was  denied  that  the  premises  owned 
by  Vanek  were  worth  $12,000,  or  that  the 
trust  deed  to  Draper  was  fraudulent  and 
void,  or  that  the  premises  owned  by  Vanek 
and  Senft  were  responsible  for  the  payment 
of  the  common  incumbrance  resting  upon 
them,  according  to  their  respective  values; 
the  answer  alleges  that  the  note  secured  by 
the  deed  of  trust  to  Draper  was  given  to 
secure  a  loan  of  $2,000,  made  to  Vanek  by 
Strauss  "for  the  express  purpose  of  enabling 
said  Vanek  to  discharge  the  indebtedness 
then  resting  upon  said  lot  2,  and  secured  by 
said  trust  deed  from  said  Kozel  as  afore- 
said"; that  from  and  after  July  27,  1900,  and 
up  to  August  16,  1900,  said  Samuel  Strauss 
held  said  sum  of  $2,000  for  the  benefit  of 
said  Jakub  Vanek,  subject  to  said  Jakub 
Vanek's  order  to  be  used  as  aforesaid,  and 
that  on  August  2.6,  1900,  said  Samuel  Strauss 
paid  said  sum  of  $2,000  to  said  Jakub  Van- 
ek, and  said  sum  of  $2,000  was  paid  by  said 
Vanek  to  said  Wirt  E.  Humphrey,  master  in 
chancery,  at  the  sale  of  said  lot  1  (except  the 
east  21  feet  5  inches  thereof)  as  aforesaid, 
the  same  being  a  parcel  of  said  sum  so  paid 
by  said  Jakub  Vanek  at  said  sale  of  said  lot, 
and  being  $2,000  of  the  $6,178.56  so  paid  by 
said  Jakub  Vanek  as  aforesaid;  that  the  en- 
tire amount,  to  wit,  said  sum  of  $2,000,  re- 
mains unpaid,  and  that  the  trust  deed  to 
Draper,  securing  the  same,  was  not  made  for 
the  purpose  of  defrauding  Senft  The  an- 
swer admits  that  when  Vanek  executed  said 
trust  deed  to  Draper,  he  had  no  title  to  said 
lot  1  (except  the  part  above  named),  and 
that  Vanek  and  wife  did  not  Intend  thereby 
to  convey  said  part  of  lot  1,  but  that  the 
same  was,  by  a  mistake  of  the  scrivener,  in- 
serted therein;  that  the  intention  of  Vanek 
was  to  convey  by  said  trust  deed  all  of  lot 
2  only,  which  was  at  that  time  owned  by 
him;  "and  that,  said  sum  of  $2,000  having 
been  used  by  said  Vanek  in  the  payment  and 
satisfaction  of  the  indebtedness  due  upon 
said  lot  2,  secured  by  the  trust  deed  from 
Anthony  Kozel  to  Moses  E.  Greenebaum,  as 
aforesaid,  said  defendant  should  be  subrogat- 
ed in  equity,  as  against  said  Senft  to  the 
rights  of  the  mortgagees  in  said  case  of  Hen- 
ry E.  Greenebaum  et  al.  v.  Anthony  Kozel 
et  al.  In  and  to  lot  2,  said  lot' 2  having  thus 
contributed  $2,000  of  the  $6,178.56  necessary 
to  satisfy  the  indebtedness  due  under  said 
mortgage  to  said  Greenebaum." 

On  October  28,  1901,  a  decree  was  entered 
by  the  court  sustaining  the  validity  of  the 
trust  deed  made  by  Vanek  to  Draper  to  se- 
cure $2,000,  and  finding  that  said  sum  of  $2,- 

000  was  paid  by  Strauss  to  Vanek,  and  used 
by  Vanek  in  making  his  bid  of  $6,178.56  for 
the  purchase  of  the  fractional  portion  of  lot 

1  at  said  master's  sale,  and  that  said  lot  1 
(except  the  east  21  feet  5  inches  thereof)  was 


included  by  a  mistake  of  the  scrivener  who 
prepared  the  deed  of  trust  contrary  to  the 
intention  of  the  parties,  and  that  therefore 
said  portion  of  lot  1  is  not  included  in  the 
trust  deed,  and  said  trust  deed  is  not  a  lien 
upon,  said  fractional  portion  of  lot  1.  The 
decree  of  October  28,  1901,  finds  that  said 
fractional  portion  of  lot  1  was  a  strip  of  land 
8  feet  7  inches  in  width,  and  that  when  the 
same  was  purchased  by  said  Vesely,  it  was 
worth  the  sum  of  $400,  and  that  said  lot  2, 
when  originally  sold  to  Jakub  Vanek,  was 
worth  the  sum  of  $10,000,  with  the  buildings 
thereon;  that  said  fractional  portion  of  lot  1 
was  subject  to  the  payment  of  $237.64,  being 
Vie  of  the  common  incumbrance,  and  said 
lot  2  was  subject  to  the  payment  of  $5,940.- 
92,  being  *»/i«  of  the  common  Incumbrance; 
that  by  bidding  $6,178.56  for  said  part  of  lot 
1,  Vanek  removed  the  common  Incumbrance 
from  lot  2,  so  as  to  make  it  rest  entirely  up- 
on said  portion  of  lot  1;  that  by  paying  the 
amount  of  his  bid,  to  wit  $6,178.56,  Vanek 
received  a  master's  certificate  of  sale;  that 
into  this  certificate  Is  merged  the  entire  in- 
cumbrance formerly  resting  upon  said  lot  2 
and  said  fractional  portion  of  lot  1;  "that  In- 
stead of  Senff  s  portion  of  lot  1  being  subject 
to  the  payment  of  $237.64,  the  sale  and  cer- 
tificate of  Vanek  operated  to  subject  said 
fractional  portion  of  said  lot  1  to  the  pay- 
ment of  $6,178.56,  In  order  to  redeem  from 
said  sale;  that  said  Senft  has  not  lost  his 
land,  nor  has  he  paid  any  money,  and  there- 
fore Is  not  entitled  to  contribution;  that  said 
Senft  should  be  permitted  to  redeem  his  said 
land  from  this  particular  certificate  bolder, 
the  said  Jakub  Vanek,  upon  paying  $237.64, 
the  equitable  share  of  the  common  incum- 
brance resting  upon  his  said  strip,  together 
with  lawful  Interest  and  ho  more,  had  he 
elected  so  to  do;  that  the  equity  of  redemp- 
tion remaining  in  said  Senft  is  inconsistent 
with  the  theory  of  an  absolute  sale;  that  the 
bid  of  said  defendant  Vanek,  cannot  be 
treated  as  if  it  were  the  bid  of  a  third  per- 
son not  interested  in  the  premises  incumber- 
ed, and  as  if -the  said  sum  of  $6,178.56  were 
paid  simply  for  the  value  of  the  land  owned 
by  Senft"  The  decree  then  fixes  the  mas- 
ter's fees  at  a  certain  sum,  and  decrees  that 
the  trust  deed  from  Vanek  and  wife  to  Dra- 
per be  declared  null  and  void,  and  of  no  ef- 
fect bo  far  as  it  afreets  lot  1  (except  the  east . 
21  feet  5  inches  thereof),  but  adjudges  the 
trust  deed  to  be  a  good  and  valid  and  sub- 
sisting lien  upon  said  lot  2  only;  and  the  de- 
cree thereupon  dismisses  the  bill  of  com- 
plaint for  want  of  equity,  and  concludes 
with  this  provision:  "Nothing  in  this  decree 
shall  in  anywise  affect  the  rights  of  Vanek 
or  Senft  with  reference  to  lot  1." 

On  November  1,  1901,  an  order  theretofore 
entered,  dismissing  the  bill  as  against  Vanek 
and  his  wife,  was  set  aside,  and  leave  was 
given  to  Senft  tbe  complainant  below,  to 
file  an  amendment  to  his  bill,  and  a  rule 
entered  upon  Vanek  and  his  wife  to  plead. 
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answer,  or  demur  to  the  bill  as  amended; 
and  this  order  recites  that  it  was  entered 
oyer  the  objection  of  counsel  for  defendant, 
Vanek.  On  November  27,  1901,  pursuant 
to  leave  so  granted  by  the  court,  an  amend- 
ment was  filed  to  the  bill  by  Senft,  sub- 
stantially in  pursuance  of  the  findings  so  as 
above  made  in  the  decree  of  October  28, 
1901,  and  alleging  that  said  fractional  part 
of  lot  1,  owned  by  Senft, .  was  only  worth 
¥400,  and  that  lot  2  owned  by  Vanek  was 
worth  $10,000,  and  that  Vanek  should  have 
contributed  towards  the  payment  of  said 
sum  of  $6,178.56*Vs«  thereof,  and  Senft 
should  have  contributed  only  Vie  of  said 
sum,  such  being  the  relative  values  which 
their  premises  bore  to  the  amount  due  un- 
der the  decree  with  costs;  that  is  to  say, 
said  part  of  lot  1  owned  by  Senft  was  sub- 
ject to  the  payment  of  $237.64,  and  lot  2, 
owned  by  Vanek,  was  subject  to  the  pay- 
ment of  $5,940.92;  that  In  law  said  Senft 
Is  only  entitled  to  redeem  from  said  sale  by 
tendering  and  paying  to  the  master  who 
made  such  sale  the  full  amount  realized  from 
the  sale  for  said  portion  of  lot  1  to  said 
Vanek  as  above  stated,  to  wit,  the  sum  of 
$6,178.50;  that  Senft  has  not  the  money 
with  which  to  redeem  said  property,  and  is 
unable  to  pay  said  sum,  with  interest  from 
the  time  of  sale,  and  to  require  him  so  to 
do  would  result  in  the  loss  of  all  his  right 
in  and  to  said  premises,  and  that  thereby  a 
great  Injustice  would  be  entailed  upon  him; 
that  Vanek,  In  bidding  an  amount  repre- 
senting 25  times  the  value  of  said  fractional 
portion  of  lot  1  owned  by  Senft,  was  actuat- 
ed in  so  doing  by  malicious  and  evil  motives, 
and  that  said  bid  was  a  fraud  upon  said 
Senft;  and  made  for  the  purpose  of  prevent- 
ing and  depriving  him  from  exercising  the 
right;  secured  to  him  by  the  law,  of  redeem- 
ing from  said  sale,  and  also  for  the  purpose 
of  unlawfully  securing  to  Vanek  the  title 
to  said  portion  of  lot  1  owned .  by  Senft 
The  bill  as  thus  amended  alleges  that  the 
trust  deed  to  Draper  Is  absolutely  null  and 
void  as  against  the  rights  of  Senft  in  said 
portion  of  lot  1.  The  prayer  of  the  bill,  as 
thus  amended,  Is  that  Senft  may  be  allowed 
to  redeem  said  portion  of  lot  1  by  paying 
Vanek  or  the  master  the  sum  for  which  the 
lot  was  in  law  and  equity  responsible  as  its 
proportion  of  said  common  incumbrance,  to 
-wit  the  sum  of  $237.64,  with  Interest  from 
August  16,  1900,  which  sum  orator  avers 
he  is  ready  and  willing  to  pay  and  tenders 
to  said  Vanek;  that  upon  making  said  pay- 
ment Vanek,  as  the  holder  of  said  master's 
certificate,  be  ordered  to  execute  to  Senft 
a  quitclaim  deed  of  all  his  interest  in  said 
portion  of  lot  1,  and,  in  the  event  of  his  fail- 
ing to  do  so,  that  the  master  in  chancery 
be  directed  to  Issue  to  Senft  a  certificate 
of  redemption  as  to  said  part  of  lot  1,  upon 
payment  to  the  master  of  $237.64,  with  in- 
terest as  aforesaid;  and  for  such  other  and 
further  relief  as  equity   may  require.    On 


December  13,  1901,  Vanek  and  his  wife  filed 
their  general  demurrer  to  the  bill  as  so 
amended.  On  January  13,  1902,  the  defend- 
ants below  moved  to  strike  the  amendment 
from  the  files,  but  this  motion  was  over- 
ruled. The  demurrer,  however,  was  sus- 
tained, and  leave  given  to  the  complainants 
to  file  an  amended  bill  lnstanter,  to  which 
the  defendants  were  ruled  to  plead,  answer, 
or  demur  within  10  days. 

Thereupon,  on  January  18,  1902,  Senft 
filed  an  engrossed  amended  bill,  alleging  that 
the  decree  of  sale  entered  on  July  19,  1900, 
In  said  foreclosure  proceeding  of  Oreene- 
baum  v.  Kozel,  was  a  lien  on  both  lot  2  and 
said  fractional  portion  of  lot  1;  that  by  said 
decree  the  indebtedness  against  said  lots 
was  not  apportioned  according  to  the  relative 
shares  for  which  each  of  said  lots  was  prop- 
erly chargeable  in  equity.  The  prayer  of 
the  engrossed  amended  bill  was  that  the 
purchase  by  Vanek  at  the  master's  sale  on 
August  16,  1900,  should  be  decreed  to  be  a 
payment  by  Vanek  of  the  lien  upon  lot  2 
and  said  portion  of  lot  1  of  Bald  decree  of 
July  19,  1900,  and  that  bo  far  as  Vanek  paid 
more  than  the  proportion  equitably  resting 
upon  lot  2,  as  between  him  and  Senft  the 
excess  should  be  decreed  to  be  a  lien  upon 
said  fractional  part  of  lot  1,  and  Vanek 
subrogated  to  the  Hen  of  said  decree  to  that 
extent  only,  so  far  as  said  part  of  lot  1  is 
concerned;  that  Senft  be  permitted  to  pay 
such  portion,  with  lawful  interest  to  Vanek, 
and  that  upon  such  payment  the  sale  of 
August  16,  1900,  may  be  set  aside  and  va- 
cated, and  the  decree  of  July  19,  1900,  be 
satisfied,  and  the  lien  thereof  discharged, 
so. far  as  said  part  of  lot  1  is  concerned; 
that  upon  making  said  payment  Vanek  be 
ordered  to  surrender  .his  master's  certificate 
to  Senft,  or  to  execute  to  him  a  quitclaim 
deed  of  his  Interest  in  said  part  of  lot  1, 
or  that  the  master  be  ordered  to  Issue  to 
Senft  a  certificate  of  redemption  as  to  said 
part  of  lot  1.  On  January  18,  1902,  a  gen- 
era] demurrer  was  filed  by  Vanek  to  the  en- 
grossed amended  bill,  and,  on  February  3, 
1902,  an  order  was  entered  sustaining  said 
demurrer  and  dismissing  the  bill  for  want 
of  equity.  It  is  from  said  last-named  decree 
so  dismissing  the  bill  that  an  appeal  was 
taken  to  the  Appellate  Court,  where  the  de- 
cree of  the  superior  court  was  affirmed. 

Charles  Vesely,  A.  Morris  Johnson,  and 
Chas.  T.  Farson,  for  appellant  Mancha 
Bruggemeyer,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
Upon  reading  the  statement  of  facts  which 
precedes  this  opinion,  no  other  conclusion  can 
be  reached  than  that  the  appellant  Senft,  by 
trickery,  if  not  by  fraud,  has  been  deprived 
of  his  statutory  right  of  redemption.  The 
Greenebaum  mortgage  or  trust  deed  was  an 
Incumbrance  which  rested  both  upon  lot  1 
(except  the  east  21  feet  5  inches  thereof)  and 
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:ot  2,  the  former  belonging  to  Senft  and  the 
latter  to  Vanek.  In  other  words,  the  two 
properties  of  appellant  and  appellee  were 
subject  to  the  Greenebaum  mortgage  for  $4,- 
500.  Appellant  and  appellee  acquired  title 
to  their  respective  lots  at  the  same  time; 
that  Is  to  say,  each  obtained  a  master's  deed 
to  his  property  in  pursuance  of  a  sale  fore- 
closing trust  deeds,  which  were  second  mort- 
gages, subject  to  the  Greenebaum  mortgage. 
When  they  bought  their  respective  lots,  the 
Greenebaum  mortgage  rested  upon  them  as 
an  incumbrance,  and  they  were  both  sub- 
ject thereto. 

In  Carpenter  v.  Koons,  20  Fa.  227,  it  was 
said  by  the  Supreme  Court  of  Pennsylvania, 
speaking  through  Chief  Justice  Black:  "Two 
purchasers  at  a  sheriff's  sale,  subject  to  a 
mortgage  which  Is  a  common  Incumbrance 
on  the  land  of  both,  stand  on  a  level.  Nei- 
ther .of  them  has  done  or  suffered  anything 
which  entitles  him  to  preference  over  the 
other.  Equality  Is  equity.  They  must  pay 
the  mortgage  In  proportion  to  the  value  of 
their  respective  lots."  In  19  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  1280,  It  Is  said: 
"Where  lands  subject  to  an  incumbrance  are 
sold  In  parcels  to  different  purchasers  at 
the  same  time,  all  the  purchasers  must  con- 
tribute ratably  toward  the  discharge  of  the 
common  encumbrance"— citing  Chase  v. 
Woodbury,  6  Cush.  143;  Brown  v.  Simons, 
44  N.  H.  475;  Ez  parte  Merrian,  4  Denlo, 
254;  Alley  v.  Rogers,  19  Grat  366;  Rodgers 
v.  McCluer,  4  Grat  81,  47  Am.  Dec.  715. 
In  Sawyer  v.  Lyon,  10  Johns.  32,  it  was  held 
that,  "where  two  persons  purchase  separate 
parcels  of  a  lot  of  land  previously  mortgaged, 
and  one  of  them  afterwards  pays  more  than 
his  share  of  the  mortgage  money,  in  propor- 
tion to  the  part  of  the  lot  owned  by  him, 
he  may  call  on  the  other  for  contribution  of 
his  aliquot  share,  or  such  part  of  it  as  has 
been  so  paid."  The  proofs  show,  in  the 
case  at  bar,  that  the  portion  of  lot  1  owned 
by  Senft,  which  was  a  strip  of  land  only  3 
feet  7  inches  In  width,  was  worth  $400,  and 
that  lot  2,  owned  by  Vanek,  with  the  build- 
ings thereon,  was  worth  $10,000.  Upon  the 
principle  that  equality  Is  equity,  appellant 
and  appellee  were  under  obligations  to  pay 
the  Greenebaum  mortgage,  resting  upon  their 
respective  lots,  in  proportion  to  the  value  of 
such  lots.  As  between  themselves,  they  were 
under  obligation  to  contribute  ratably  to- 
wards the  discharge  of  the  Greenebaum  trust 
deed,  which  was  a  common  incumbrance. 
The  record  shows  that  the  proportion  of  the 
Incumbrance  which  was  justly  payable  by 
the  appellant  was  $237.64,  and  the  propor- 
tion thereof  which  was  justly  payable  by  the 
appellee  was  $5,940.82.  When  the  sale  un- 
der the  foreclosure  of  the  Greenebaum  trust 
deed  was  made  on  August  16,  1900,  Vanek, 
one  of  the  defendants  with  Senft  in  that 
foreclosure  proceeding,  and  being  under  ob- 
ligation to  pay  his  proportion  of  the  mort- 
gage, bid  for  the  part  of  lot  1  owned  by 


Senft  the  whole  amount  of  principal  and 
interest  due  by  the  terms  of  the  decree,  to 
wit,  $6,178.56.  Inasmuch  as,  by  this  bid, 
the  whole  debt  found  due  by  the  decree  was 
paid  off,  it  was  unnecessary  for  the  master 
to  sell  lot  2,  belonging  to  Vanek,  and  that 
lot  was  freed  from  the  lien  of  the  decree, 
and  was  saved  to  Vanek  without  sale.  As 
appellant's  lot  was  only  worth  $400,  there 
could  be  no  object  In  his  paying  $6,178.56,  to- 
gether with  statutory  interest,  for  the  pur- 
pose of  redeeming  the  same.  No  man  would 
consent  to  pay  $6,178.56  in  order  to  redeem  a 
lot  which  was  worth  only  $400.  The  whole 
matter  was  so  ingeniously  managed  by  Va- 
nek that  appellant's  right  of  redemption  was 
substantially  cut  off,  because  made  worth- 
less. 

It  is  said  that  the  appellant  should  have 
presented  bis  objections  to  the  sale  when 
the  master  made  his  report  of  sale,  and  when 
such  report  of  sale  came  up  for  confirmation. 
The  report  of  sale  was  approved  on  October 
1,  1900.  It  is  true,  as  a  general  rule,  that  a 
complaint  as  to  the  character  of  a  master's 
sale,  or  as  to  the  mode  of  bidding  thereat, 
should  be  made  upon  the  coming  in  of  the 
master's  report  of  sale  for  confirmation.  But 
the  present  bill  was  filed  October  4,  1900, 
only  three  days  after  the  order  approving 
the  sale,  and  it  was  filed  in  the  superior  court 
of  Cook  county,  the  same  court  in  which  the 
foreclosure  proceeding,  wherein  the  Bale  was 
made,  was  pending.  Both  the  foreclosure 
proceeding  begun  by  the  Greenebaums,  and 
the  present  bill  to  redeem  from  the  sale, 
were  pending  in  the  same  court,  and  the  ap- 
plication embodied  In  the  present  proceed- 
ing was  filed  in  the  court  only  three  days 
after  the  report  of  sale  was  confirmed.  Un- 
der these  circumstances  we  are  of  the  opin- 
ion that  appellant  was  not  too  late  in  call- 
ing the  attention  of  the  court  to  the  char- 
acter of  the  sale,  as  to  the  manner  in  which 
the  property  was  struck  off. 

The  appellee,  Vanek,  has  assigned  cross- 
errors,  alleging  that  the  court  below  erred 
in  permitting  the  appellant  to  amend  his 
original  bill  and  to  file  an  amended  bill.  It 
has  always  been  held  In  this  state  that  the 
question  of  amendments  in  chancery  proceed- 
ings is  one  which  Is  very  largely  in  the  dis- 
cretion of  the  court  We  are  not  prepared 
to  say  that  the  discretion  was  abused  in 
this  case. 

The  decree  of  sale  under  the  Greenebaum 
foreclosure  was  entered  on  July  19,  1900. 
A  little  more  than  'a  week  thereafter,  to  wit 
on  July  27,  1900,  Vanek  executed  a  trust 
deed  to  one  Draper  to  secure  $2,000  upon  lot 
1  (except  the  east  21  feet  5  inches  thereof) 
and  all  of  lot  2.  This  trust  deed  was  exe- 
cuted some  20  days  before  August  16,  1900, 
when  the  foreclosure  sale  took  place.  It  is 
admitted  in  the  answers  that  the  execution 
of  the  trust  deed  to  Draper  was  for  the  pur- 
pose of  borrowing  $2,000  to  be  paid  upon  the 
bid  to  be  made  on  August  16, 1900,  by  Vanek 
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for  said  part  of  lot  1.  Lot  2  was  thus  made 
to  furnish  at  least  $2,000  towards  the  com- 
ing bid  of  |6,718.56.  Lot  2  was  thus  made  to 
furnish  a  portion  of  the  money  necessary  to 
pay  the  amount  due  by  the  decree,  not  by 
offering  the  same  at  the  sale  under  the  de- 
cree, as  the  decree  of  foreclosure  provided, 
but  by  the  execution  of  a  mortgage  by  the 
defendant,  Vanek,  in  advance  of  the  sale.  If, 
when  the  sale  came  off,  and  the  part  of  lot 
1  owned  by  appellant  was  first  offered  for 
sale,  $4,718.56  only  had  been  bid,  It  would 
have  been  necessary  to  offer  lot  2  for  sale, 
In  order  to  raise  the  remaining  $2,000,  nec- 
essary to  pay  the  whole  amount  due  upon 
the  decree.  By  mortgaging  lot  2  In  advance 
of  the  sale,  It  waa  made  to  pay  the  $2,000 
In  a  different  way  and  by  a  different  pro- 
cess, but  so  as  to  seriously  impair  appel- 
lant's right  of  redemption,  and  seriously  In- 
crease the  burden  resting  upon  his  property. 
It  la  admitted  In  the  answers  that  this  $2,000 
was  retained  by  the  owner  of  the  money  be- 
tween July  27,  when  the  trust  deed  secur- 
ing It  was  executed,  and  August  16,  1900, 
when  the  sale  was  made,  and  was  only  hand- 
ed over  to  be  paid  upon  the  bid  upon  the 
day  of  sale  itself. 

When  Vanek  executed  the  trust  deed  to  se- 
cure the  $2,000  to  Draper,  Draper  or  Strauss, 
owning  the  note  for  $2,000  secured  by  the 
trust  deed,  stood  in  the  attitude  of  a  pur- 
chaser pendente  lite.  Draper,  the  trustee,  or 
Strauss,  the  holder  of  the  note,  took  what- 
ever Interest. they  obtained  in  lot  2  subject 
to  the  lien  of  the  decree  of  sale  owned  by  the 
mortgagees,  the  Greenebaums;  and  if  lot  2 
had  been  sold  to  a  third  party  at  the  master's 
sale,  the  purchaser  of  lot  2  would  have  taken 
the  property  freed  from  the  lien  of  the  trust 
deed  to  Draper.  The  decree  of  sale  ordered 
that  lot  2  be  sold,  not  that  lot  2,  subject  to  a 
trust  deed  for  $2,000,  should  be  sold.  Strauss 
and  Draper  were  thus  interested  in  having 
the  whole  amount  due  upon  the  trust  deed 
bid  upon  the  part  of  lot  1  owned  by  Senft, 
because  thereby  the  lien  of  the  trust  deed  for 
$2,000  was  kept  Intact  and  prevented  from 
being  annihilated  by  the  sale.  The  parties 
Interested  In  the  incumbrance  for  $2,000  were 
interested  in  preventing  lot  2  from  being  of- 
fered for  sale  at  all.  Thus,  in  advance  of 
the  sale,  the  scheme  concocted  by  these  parties 
interfered  with  the  proper  conduct  of  the 
sale,  and  prevented  competition  at  the  sale. 
No  third  party  would  bid  more  than  $6,- 
178.56  for  the  part  of  lot  1  owned  by  Senft; 
because  it  was  only  worth  $400.  When, 
therefore,  Vanek  bid  that  amount,  there  was 
an  end  of  the  sale.  Vanek,  codefendant  with 
Senft,  was  the  only  person  who  could  be 
benefited  by  bidding  for  the  fractional  lot 
1  so  much  more  than  It  was  worth.  It  is  a 
singular  fact  that  the  Incumbrance  to  Draper 
securing  the  $2,000  was  executed  not  only 
upon  lot  2,  but  also  upon  lot  1  (except  the 
east  21  feet  5  inches  thereof)-  After  the  sale 
was  made  and  the  answers  were  filed,  It  was 


alleged  that  the  insertion  of  the  description 
of  said  portion  of  lot  1  In  the  trust  deed  to 
Draper  was  a  mistake,  and  that  there  was 
no  intention  of  creating  a  lien  upon  said  part 
of  lot  1. 

We  pause  not  to  discuss  the  question  wheth- 
er the  doctrine  of  contribution,  or  the  doc- 
trine of  subrogation,  has  any  application  to 
the  present  case.  A  court  of  equity  will  not 
permit  a  fraud  or  a  trick  to  deprive  a  party 
of  his  right  under  the  statute  to  redeem  his 
property  at  a  reasonable  figure,  and  at  a 
figure  somewhere  In  the  neighborhood  of  the 
real  value  of  the  property.  It  never  could 
have  been  the  Intention  of  the  statute  that 
one  defendant  should  pay  so  much  for  the 
property  of  his  codefendant,  when  both  of  their 
properties  were  subject  to  the  same  incum- 
brance, that  such  codefendant  would  be  vir- 
tually deprived  of  the  power  to  redeem  his 
property.  We  think  that  the  decree  entered 
by  the  court  on  October  28,  1901,  fixing  upon 
$237.64  as  the  proper  amount  of  the  incum- 
brance to  be  paid  by  appellant,  was  correct. 

If,  before  the  sale,  Vanek,  owning  lot  2, 
worth  $10,000,  had  gone  into  court  and  paid 
off  the  whole  amount  due  upon  the  decree,  to 
wit,  $6,178.56,  so  as  to  prevent  a  sale,  be 
would  have  bad  a  right  to  demand  of  Senft 
that  he  should  pay  to  him  $237.64,  being  the 
proportion  of  the  indebtedness  which  it  would 
be  the  duty  of  the  appellant  to  pay,  according 
to  the  value  of  his  lot,  as  compared  with  the 
value  of  the  appellee's  lot  and  with  the  amount 
due  upon  the  decree.  In  view  of  the  manner 
in  which  the  sale  was  conducted,  and  in  view 
of  the  bid  made  by  Vanek,  codefendant  with 
Senft,  the  sale  here  was  nothing  more  than  a 
payment  of  the  whole  amount  of  the  mortgage 
by  Vanek,  but  a  payment  made  in  such  a  way 
as  to  take  away  from  the  appellant  his  prop- 
erty, and  prevent  the  exercise  of  the  right 
of  redemption. 

For  the  reasons  above  stated,  we  are  of  the 
opinion  that  the  court  below  erred  in  dismiss- 
ing the  bill  for  want  of  equity.  Accordingly, 
the  decree  of  the  superior  court  of  Cook 
county,  and  the  judgment  of  the  Appellate 
Court  affirming  that  decree,  are  reversed,  and 
the  cause  is  remanded  to  the  superior  court 
with  directions  to  proceed  in  accordance  with 
the  views  herein  expressed. 

Ileversed  and  remanded, 


(in  ni.  utt) 
PARMELEE  et  al.  v.  PRICE  et  aL 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

CORPORATIONS-— LIABILITY  OF  STOCKHOLDERS — 

STATUTES— ACTION    BT   CONTRACT   CBEDITOE 

—LIMITATIONS— CSEDITOBS'    BILL. 

1.  While  the  issuance  of  stock  by  a  corpora- 
tion in  return  for  property  which  has  been 
fraudulently  overvalued  is  voidable  as  to  cred- 
itors or  other  stockholders  prejudiced  thereby,  it 
is  binding  on  the  corporation. 

2.  Hurd's  Rev.  St  1901,  c.  32,  f  8,  provides 
that  every  stockholder  shall  be  liable  for  the 
debts  of  the  corporation  to  the  amount  unpaid 
on  the  stock  held  by  him,  and  that,  when  an  ac- 
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tion  Is  brought  to  recover  a  debt  from  the  cor- 
poration, the  stockholders  may  be  proceeded 
against  at  the  same  time,  whether  the  amount 
unpaid  on  their  stock  has  been  called  in  or  not, 
as  in  cases  of  garnishment.  Held,  that  it  is  not 
necessary  that  a  creditor  shall  have  obtained  a 
judgment  and  had  an  execution  returned  "No 
property  found,"  but  he  may  commence  his  pro- 
ceedings against  the  corporation  and  the  stock- 
holder simultaneously. 

3.  Limitations  commence  to  run  in  favor  of 
a  stockholder  against  an  action  under  the  stat- 
ute from  the  time  when  the  debt  against  the 
corporation  falls  due. 

4.  Where  a  stockholder's  stock  has  been  is- 
sued to  him  as  fully  paid  up,  because  of  his  hav- 
ing turned  over  property  to  the  corporation  at 
a  fraudulent  overvaluation,  no  cause  of  action 
under  Hurd's  Rev.  St.  1901,  c.  32,  §  8,  accrues 
against  such  stockholder  in  favor  of  a  creditor 
of  the  corporation. 

5.  Hurd^s  Rev.  St.  1901,  e.  82,  g  25,  provides 
that  if  any  corporation  allow  any  execution  or 
decree  to  be  returned  "No  property  found,"  or 
shall  dissolve  or  cease  doing  business  leaving 
debts  unpaid,  suits  in  equity  may  be  brought 
against  all  stockholders  liable  in  any  way  for 
the  debts  of  the  corporation,  by  joining  the  cor- 
poration in  such  suit,  and  each  stockholder  may 
be  required  to  pay  his  pro  rata  share  of  the 
debts  to  the  extent  of  the  unpaid  portion  of  his 
stock  after  exhausting  the  assets  of  the  corpo- 
ration. Held  that,  where  a  corporation  has 
ceased  doing  business  and  has  debts,  a  contract 
creditor  may  proceed  under  the  statute,  although 
he  has  not  obtained  judgment  and  had  execution 
returned  "No  property  found." 

6.  The  fact  that  Hurd's  Rev.  St  1901,  c.  32,  { 
25,  authorizes  the  contract  creditor  of  a  corpora- 
tion which  has  ceased  to  do  business  and  left 
debts  to  proceed  in  equity  against  the  corpora- 
tion and  the  stockholders  without  having  obtain- 
ed a  judgment  and  had  execution  returned  "No 
property  found,"  does  not  render  it  unconstitu- 
tional, as  violating  the  constitutional  guaranty 
of  the  right  of  trial  by  jury,  since  the  remedy 
given  is  one  which  did  not  exist  at  common  law. 

7.  Hurd's  Rev.  St.  1901,  c  32,  §  25,  provides 
that,  if  any  corporation  shall  cease  to  do  busi- 
ness leaving  debts  unpaid,  suits  in  equity  may 
be  brought  against  all  persons  who  were  stock- 
holders at  the  time  or  liable  in  any  way  for  the 
debts  of  the  corporation,  by  joining  the  corpo- 
ration in  the  suit,  and  each  stockholder  may  be 
required  to  pay  his  pro  rata  share  of  such  debts 
or  liabilities  to  the  extent  of  the  unpaid  portion 
of  his  stock.  Chapter  83,  I  15,  relative  to  lim- 
itations, provides  that  actions  not  otherwise  pro- 
vided for  shall  be  commenced  within  five  years 
after  the  accrual  of  the  cause  of  action.  Held. 
that  a  suit  under  said  section  25  by  the  creditor 
of  a  corporation  against  a  stockholder  whose 
stock  has  been  paid  for  by  property  at  a  fraud- 
ulent overvaluation  is  subject  to  the  limitations 
of  chapter  83,  §  15. 

8.  Hurd's  Rev.  St.  1901,  c.  32,  I  25,  provides 
that,  if  any  corporation  cease  business  leaving 
debts  unpaid,  suits  in  equity  may  be  brought 
against  all  persons  who  were  stockholders  at 
the  time  or  liable  in  any  way  for  the  debts  of 
the  corporation,  by  joining  the  corporation  in 
such  suit,  and  each  stockholder  may  be  required 
to  pay  his  pro  rata  share  of  such  debts  or  lia- 
bilities to  the  extent  of  the  unpaid  portion  of  bis 
stock.  Chancery  Act  (Hurd's  Rev.  St.  1901,  c. 
22)  §  49,  provides  that,  whenever  an  execution 
shall  have  been  issued  against  the  property  of 
a  defendant  and  returned  unsatisfied,  the  party 
suing  it  out  may  file  a  bill  in  chancery  to  compel 
the  discovery  of  property,  and  that  the  court 
may  decree  satisfaction  of  the  judgment  out  of 
any  property  belonging  to  the  defendant  or  held 
in  trust  for  him.  Held,  that  where  a  corpora- 
tion ceased  business  leaving  debts,  so  that  a 

If  J.  See  Corporations,  vol.  12,  Cent.  Dig.  55  1090, 
1091. 


cause  of  action  nnder  said  section  25  then  ac- 
crued to  a  contract  creditor  of  the  corporation 
against  stockholders  whose  stock  had  been  issued 
in  return  for  property  at  a  fraudulent  over- 
valuation, limitations  then  commenced  to  run 
against  proceedings  by  such  creditor  under  sec- 
tion 49. 

9.  The  relation  between  a  stockholder  and  the 
corporation  is  not  such  that  unpaid  subscrip- 
tions in  the  subscriber's  hands  are  a  trust  fund, 
so  as  to  prevent  limitations  running  against  a 
suit  by  a  creditor  of  the  corporation  against  the 
stock  Holder. 

10.  Hurd's  Rev.  St.  1901,  c.  83,  §  22,  provides 
that,  if  one  liable  to  an  action  fraudulently  con- 
ceals the  cause  of  action  from  the  one  entitled 
thereto,  it  may  be  commenced  at  any  time  with- 
in five  years  after  the  person  entitled  to  bring 
it  discovers  it  Held,  that  an  allegation  that 
a  creditor  had  no  knowledge  of  the  existence  of 
the  cause  of  action  does  not  amount  to  a  state- 
ment that  the  debtor  fraudulently  concealed  it 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Suit  by  H.  I*  Parmelee  and  others  against 
Vincent  C.  Price  and  others.  From  a  Judg- 
ment of  the  Appellate  Court  (105  I1L  App. 
271).  affirming  a  decree  dismissing  the  bill 
for  want  of  equity  as  to  the  defendants 
Price  -and  another,  complainants  appeal. 
Affirmed. 

In  May,  1890,  the  Interior  Building  Com- 
pany was  organized  as  a  corporation  under 
the  laws  of  this  state,  with  a  capital  stock 
of  $125,000.  The  license  to  open  books  for 
subscription  to  the  capital  stock  was  Issued 
to  Vincent  C.  Price,  Henry  F.  Vehmeyer,  and 
C.  August  Ebert  Price  subscribed  for  $48,- 
000  of  the  capital  stock,  Vehmeyer  for  $32,- 
000,  and  the  remainder  of  the  $125,000  was 
subscribed  for  by  C.  August  Ebert  R-  C  Price, 
and  G.  K.  Williams.  At  or  about  the  time 
of  the  formation  of  this  company  a  plant 
for  the  manufacture  of  sash,  doors,  blinds, 
and  woodwork  pertaining  to  buildings  was 
purchased  from  James  B.  Goodwin,  as  as- 
signee of  the  estate  of  the  C.  3.  I*  Meyer 
&  Sons  Company,  insolvent  for  $25,000, 
that  amount  being  furnished  for  the  pur- 
chase of  the  plant  by  said  stock  subscribers 
according  to  the  proportion  and  ratio  of  their 
subscriptions  to  said  capital  stock,  and  the 
plant  was  turned  over  to  the  Interior  Build- 
ing Company  to  apply  on  the  stock  sub- 
scriptions at  the  Bum  of  $100,000.  The  sub- 
scribers to  the  capital  stock  also  paid  into 
the  company  $25,000  in  cash  in  the  propor- 
tion and  ratio  of  their  said  subscriptions, 
and  thereupon  the  entire  capital  stock  of 
the  company  was  issued  to  said  subscribers 
in  the  amount  subscribed  for  by  them,  re- 
spectively, as  full-paid  stock.  No  other 
money  or  thing  of  value  was  ever  paid  by 
said  subscribers  on  account  of  their  sub- 
scriptions. The  plant  was  not  at  the  tune 
of  its  purchase  from  Goodwin,  nor  has  it 
been  since  that  time,  worth  more  than  $25.- 
000. 

Between  and  including  the  16th  and  234 
days  of  May,  1895,  separate  suits  at  bit 
were  commenced  by  the  several  appellants 
herein  against  the  Interior  Building  Con- 
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pany;  all  of  said  suits  being  brought  In  the 
circuit  court  of  Cook  county  except  one, 
and  that  one  being  brought  In  the  superior 
court  of  that  county.  Judgment  was  re- 
covered In  each  of  these  cases,  the  dates 
of  the  Judgments  rendered  ranging  from 
March  0,  1886^  to  April  12,  1887,  and  in  each 
instance  an  execution  was  issued,  which 
was  returned  by  the  sheriff  of  Cook  county 
with  an  indorsement  that  he  had  demanded 
of  the  Interior  Building  Company,  by  Its 
president,  Vincent  C  Price,  money  or  prop- 
erty to  satisfy  the  writ  and  It  having  failed 
to  satisfy  the  same,  or  any  part  thereof, 
and  the  sheriff  not  being  able  to  find  any 
property  of  the  defendant  within  his  coun- 
ty on  which  to  levy  the  writ,  he  therefore 
returns  the  same  "No  property  found  and  no 
part  satisfied." 

On  May  16,  1898,  judgment  by  confession 
was  entered  in  the  circuit  court  of  Cook 
county  against  the  Interior  Building  Com- 
pany In  favor  of  the  Lincoln  National  Bank 
of  Chicago  for  $20,065.23  and  costs.  An 
execution  was  Issued  on  this  Judgment,  and 
a  levy  made  on  all  the  property  of  the  com- 
pany. On  May  17,  1895,  two  bills  were 
filed  against  said  company  by  certain  cred- 
itors in  the  circuit  court  of  Cook  county, 
to  which  all  its  stockholders  and  stock  sub- 
scribers were  made  defendants.  These  suits 
were  afterwards  consolidated,  and  on  May 
20,  1805,  a  receiver  was  appointed  for  the 
company,  who  collected  all  Its  assets,  and, 
after  paying  the  expenses  of  the  receiver- 
ship, applied  the  remainder  of  the  assets 
to  the  bank's  Judgment,  in  pursuance  of  the 
final  decree  entered  In  the  consolidated 
causes,  by  consent  of  all  the  parties  thereto, 
on  October  81,  1899.  No  decree  was  entered 
lu  these  cases  dissolving  the  company  and 
winding  up  its  affairs,  or  finding  any  of  the 
parties  thereto  liable  on  account  of  their 
subscriptions  to  the  capital  stock  of  the 
company.  The  bill  was  dismissed,  by  the 
consent  decree,  as  to  all  allegations  of  such 
liability,  and  only  questions  arising  with  re- 
spect to  the  administration  of  the  affairs  of 
the  company  by  the  receiver  were  adjudicat- 
ed in  those  cases.  The  appellants  here  were 
not  parties  to  the  consolidated  causes. 

The  above  facts  are  set  out  in  a  creditors' 
bill  filed  in  the  superior  court  of  Cook  county 
on  May  25,  1901,  by  appellants  against  the 
Interior  Building  Company,  Vincent  0.  Price, 
and  Henry  F.  Vehmeyer,  to  compel  the  two 
defendants  last  named  to  pay  the  Judg- 
ments obtained  by  appellants  against  said 
company,  on  the  ground  that  the  Goodwin 
property  had  been  fraudulently  overvalued, 
and  charging  that  Price  was  Indebted  to  said 
company  in  the  sum  of  $28,800  on  account  of 
unpaid  subscription  to  the  capital  stock,  and 
Vehmeyer  In  the  sum  of  $19,200  on  the  same 
account.  Vehmeyer  filed  a  general  demur- 
rer to  the  bill.  Price  also  filed  a  demurrer. 
showing  as  causes  therefor,  first  that  the 
cause  of  action  was  barred  by  the  statute  of 


limitations;  second,  that  complainants  are 
barred  by  the  adjudication  in  the  consolidat- 
ed causes  above  referred  to;  third,  that 
complainants  have  been  guilty  of  laches;  and, 
fourth,  the  bill  is  defective  in  not  making  O. 
August  Ebert,  R.  C.  Price,  and  G.  K.  Wil- 
liams parties  to  the  bill.  The  demurrers 
were  sustained,  and  the  bill  was  dismissed 
for  want  of  equity  as  to  the  defendants 
Price  and  Vehmeyer.  The  Appellate  Court 
for  the  First  District  has  affirmed  the  decree 
of  the  superior  court,  and  appellants  now 
appeal  to  this  court  The  only  question  here 
presented  Is  whether  the  cause  of  action 
above  stated  is  barred  by  section  15  of 
chapter  83  of  Hurt's  Revised  Statutes  of 
1001. 

William  8.  Corbln,  for  appellants.  Mus- 
grave,  Vroman  ft  Le».  for  appellee  Price. 

SCOTT,  J.,  after  stating  the  facts,  deliver- 
ed the  opinion  of  the  court. 

This  is  an  ordinary  creditors'  bill,  brought 
under  section  49  of  the  chancery  act  (Hurt's 
Rev.  St  1901,  c.  22),  by  which  it  Is  sought  to 
enforce  the  liability  of  Vincent  0.  Price  and 
Henry  F.  Vehmeyer  for  unpaid  subscriptions 
to  stock  in  the  Interior  Building  Company,  a 
corporation,  which  Is  the  principal  defendant 
and  against  whom  appellants  had  obtained 
Judgments. 

Section  25  of  chapter  32  of  Hurt's  Revised 
Statutes  of  1901  provides:  "if  any  corpora-' 
tion  or  its  authorized  agents  shall  do,  or  re- 
frain from  doing  any  act  which  shall  subject 
it  to  a  forfeiture  of  its  charter  or  corporate 
powers,  or  shall  allow  any  execution  or  de- 
cree of  any  court  of  record,  for  a  payment 
of  money,  after  demand  made  by  the  officer, 
to  be  returned  'No  property  found,'  or  to  re- 
main unsatisfied  for  not  less  than  ten  days 
after  such  demand,  or  shall  dissolve  or  cease 
doing  business,  leaving  debts  unpaid,  suits  in 
equity  may  be  brought  against  all  persons 
who  were  stockholders  at  the  time,  or  liable 
In  any  way,  for  the  debts  of  the  corporation, 
by  Joining  the  corporation  in  such  suit;  and 
each  stockholder  may  be  required  to  pay  his 
pro  rata  share  of  such  debts  or  liabilities  to 
the  extent  of  the  unpaid  portion  of  his  stock, 
after  exhausting  the  assets  of  such  corpora- 
tion. And  if  any  stockholder  shall  not  have 
property  enough  to  satisfy  his  portion  of 
such  debts  or  liabilities,  then  the  amount 
shall  be  divided  equally  among  all  the  re- 
maining solvent  stockholders.  And  courts  of 
equity  shall  have  full  power,  on  good  cause 
shown,  to  dissolve  or  close  up  the  business 
of  any  corporation,  to  appoint  a  receiver 
therefor  who  shall  have  authority,  by  the 
name  of  the  receiver  of  such  corporation 
(giving  the  name),  to  sue  in  all  courts  and  do 
all  things  necessary  to  closing  up  its  affairs, 
as  commanded  by  the  decree  of  such  court 
Said  receiver  shall  be,  in  all  cases,  a  resident 
of  the  state  of  Illinois,  and  shall  be  required 
to  enter  into  bonds,  payable  to  the  people  of 
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the  state  of  Illinois,  for  the  use  of  the  par- 
ties Interested,  In  such  penalty  and  with  such 
securities  as  the  court  may,  in  the  decree  or 
order,  appointing  the  same,  require.  In  all 
cases  of  suits  for  or  against  such  receiver,  or 
the  corporation  of  which  he  may  be  receiver, 
writs  may  issue  in  favor  of  such  receiver  or 
corporation,  or  against  him  or  it,  from  the 
county  where  the  cause  of  action  accrued  to 
the  sheriff  of  any  county  in  this  state  for 
service." 

The  Interior  Building  Company,  on  May 
20,  1895,  being  then  Insolvent,  passed  Into 
the  hands  of  a  receiver,  who  then  took  pos- 
session of  all  its  property  and  effects,  and 
afterwards  administered  them  in  the  inter- 
ests of  its  creditors.  It  never  resumed  busi- 
ness. The  bill  herein  was  filed  May  25,  1801. 
We  think  its  averments  show  that  the  corpo- 
ration ceased  doing  business,  leaving  debts 
unpaid,  more  than  five  years  prior  to  the  time 
of  the  filing  of  this  bill.  At  that  time  it  was 
Indebted  to  all  of  the  appellants,  and  their 
debts  were  due  and  payable.  After  that,  and 
within  five  years  prior  to  the  filing  of  this 
bill,  the  appellants  recovered  Judgments  at 
law  against  the  corporation.  Executions 
were  issued  thereon  and  returned  "No  prop- 
erty found,"  except  in  the  case  of  one  of  the 
appellants,  whose  Judgment  was  recovered 
more  than  five  years  prior  to  the  filing  of  the 
bill  herein.  The  execution  on  that  Judgment, 
however,  was  issued  and  returned  after  the 
filing  of  this  Ml,  and  that  appellant  there- 
after became  a  party  complainant  upon  pe- 
tition for  that  purpose,  not  having  been  a 
party  to  the  bill  as  originally  filed.  The  de- 
murrer was  sustained  in  the  superior  court, 
and  the  decree  of  that  court  was  affirmed  in 
the  Appellate  Court,  on  the  theory  that  the 
stockholder  is  entitled  to  the  benefit  of  the 
five-year  statute  of  limitations;  that  a  suit 
by  a  creditor  to  enforce  the  liability  of  a 
stockholder,  under  section  25,  for  an  unpaid 
stock  subscription,  must  be  brought  within 
five  years  after  the  corporation  shall  "cease 
doing  business,  leaving  debts  unpaid,"  in  the 
language  of  that  section;  and  that  immedi- 
ately upon  the  corporation  ceasing  to  do  busi- 
ness, leaving  debts  unpaid,  any  creditor  of 
the  corporation  whose  debt  is  due  has  a  right 
of  action  which  then  accrues  against  the 
stockholder,  and  can  Immediately  begin  a 
suit  in  equity  to  enforce  payment  of  his  debt, 
Joining  the  corporation  and  the  stockholders, 
under  the  provisions  of  that  section,  without 
first  reducing  the  claim  to  a  Judgment  at  law 
against  the  corporation.  Appellants  argue 
that  simple  contract  creditors  cannot  file  a 
bill  under  section  25,  supra,  and  that  a  right 
of  action  would  not  accrue  to  the  creditor 
against  the  stockholder  until  a  judgment  had 
been  obtained  against  the  corporation  and  an 
execution  returned  nulla  bona. 

It  appears  from  the  bill  that  the  stock  of 
appellees  was  paid' for  partly  In  cash  and 
partly  in  property,  and  that  this  property 
•was  fraudulently  overvalued  to  such  an  ex- 


tent that  in  fact  only  40  per  cent,  of  the  sub- 
scription was  paid.  While  this  transaction 
was  voidable  as  to  creditors  or  other  stock- 
holders prejudiced  thereby,  it  was  binding 
upon  the  corporation.  Bouton  v.  Dement,  123 
111.  142,  14  N.  E.  62. 

Section  8  of  chapter  32  of  Hurd's  Revised 
Statutes  of  1901  provides:  "Every  assign- 
ment or  transfer  of  stocks,  on  which  there 
remains  any  portion  unpaid,  shall  be  recorded 
in  the  office  of  the  recorder  of  deeds  of  the 
county  within  which  the  principal  office  Is 
located,  and  each  stockholder  shall  be  liable 
for  the  debts  of  the  corporation  to  the  ex- 
tent of  the  amount  that  may  be  unpaid  upon 
the  stock  held  by  him,  to  be  collected  in  the 
manner  herein  provided.  No  assignor  of 
stock  shall  be  released  from  any  such  in- 
debtedness by  reason  of  any  assignment  of 
his  stock,  but  shall  remain  liable  therefor 
jointly  with  the  assignee  until  the  said  stock 
be  fully  paid.  Whenever  any  action  Is 
brought  to  recover  any  Indebtedness  against 
the  corporation,  It  shall  be  competent  to  pro- 
ceed against  any  one  or  more  stockholders  at 
the  same  time  to  the  extent  of  the  balance 
unpaid  by  such  stockholders  upon  the  stock 
owned  by  them,  respectively,  whether  called 
In  or  not,  as  In  cases  of  garnishment  Every 
assignee  or  transferee  of  stock  shall  be  liable 
to  the  company  for  the  amount  unpaid  there- 
on, to  the  extent  and  in  the  same  manner  as 
If  he  had  been  the  original  subscriber." 

Under  this  section  of  the  statute  it  will  be 
observed  that  the  liability  of  the  stockholder 
Is  primary,  and  not  collateral  or  secondary. 
He  is  directly  liable  to  the  creditor,  whether 
the  assets  of  the  corporation  are  sufficient  to 
pay  Its  debts  or  not  The  creditor  can  col- 
lect either  from  the  corporation  or  from  the 
stockholder,  as  he  sees  fit,  as  we  have  held 
that  the  creditor  may  sue  the  corporation  and 
garnish  the  stockholder  at  the  same  time, 
that  It  is  not  necessary  to  obtain  a  judgment 
and  have  an  execution  returned  "No  property 
found"  before  instituting  the  garnishment 
proceeding,  but  that  both  may  be  set  on  foot 
at  the  same  time.  World's  Fair  Excursion 
Co.  v.  Gasch,  162  111.  402,  44  N.  E.  724.  This, 
however,  is  where  the  stockholder  Is  still 
liable  to  the  corporation.  It  is  for  the  un- 
paid portion  of  his  subscription.  In  such 
case  an  action  accrues  to  the  creditor  and 
against  the  stockholder  as  soon  as  the  debt 
against  the  corporation  falls  due,  and  the 
statute  of  limitations  runs  in  favor  of  the 
stockholder  from  that  time.  In  the  case  at 
bar,  however,  no  right  of  action  accrued  to 
the  creditor  under  section  8,  supra,  for  the 
reason  that  as  between  the  corporation  and 
the  stockholder,  the  stock  subscription  was 
fully  paid.  A  garnishing  creditor  in  a  pro- 
ceeding by  garnishment  can  assert  no  greater 
rights  against  the  garnishee  than  could  his 
debtor.  Webster  v.  Steele,  75  III.  544;  Rich- 
ardson ▼.  Lester,  83  III.  55.  Consequently 
appellants'  right  of  action  against  the  stock- 
holders In  the  case  at  bar  did  not  accrue  until 
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they  had  a  right  to  proceed  in  equity  to  set 
aside  the  fraudulent  arrangement  by  which 
the  stock  had  been  issued  in  exchange  for 
property  received  by  the  corporation  at  & 
fraudulent  overvaluation.  In  that  respect 
this  'case  differs  from  one  where,  as  in 
World's  Fair  Excursion  Co.  v.  Gasch,  supra, 
the  corporation  has  accepted  -from  the  sub- 
scriber, in  full  payment  of  the  subscription, 
a  sum  of  money  less  than  the  amount  of  the 
subscription.  In  such  case  there  is  no  con- 
sideration for  the  satisfaction  of  the  unpaid 
portion  of  the  subscription,  and  the  corpora- 
tion can  maintain  a  suit  therefor. 

The  question  whether  a  simple  contract 
creditor  can  maintain  an  action  under  sec- 
tion 25,  supra,  was  considered  by  this  court 
In  Butler  Paper  Co.  v.  Bobbins,  151  111.  588, 
.  38  N.  E.  153.    It  was  there  objected,  as  here, 
that  the  complainant  "had  no  standing  in  a 
court  of  equity  to  maintain  a  bill  to  wind 
up  the  corporation,  as  such,  a  suit  can  only 
be  brought  after  the  recovery  of  Judgment 
and  the  return  of  execution  unsatisfied";  and 
this  court,  although  holding  that  In  that  case 
any  objection  to  the  jurisdiction  of  the  court 
had  been  waived,  still  said  In  reference  to 
this  point  (page  820,  151  111.,  and  page  161, 
38  N.  E.):    "We  think  this  objection  Is  not 
well  taken.    The  printing  company  was  In- 
corporated under  the  general  act  of  April  18, 
1872,  and  had  ceased  doing  business,  leaving 
debts  unpaid,  and  the  complainant  was  one 
of  its  creditors  and  stockholders,  and,  under 
section  25  of  said  act,  had  the  right,   we 
think,  to  file  this  bill.    In  Hunt  v.  Le  Grand 
Roller  Skating  Rink  Co.,  143  111.  118,  32  N. 
E.  525,  this  court  said:    'It  is  provided  in 
said  section  that  suits  in   equity   may  be 
brought  against  a  corporation  and  Its  stock- 
holders, and  all  persons  liable  in  any  way  for 
the  debts  of  said  corporation;   but  it  is  not 
stated  in  express  terms  by  whom  such  suits 
in  equity  may  be  prosecuted.    It  Is  manifest, 
however,  that  the  statute  provides  a  remedy 
in  the  nature  of  a  creditors"  bill,  and  is  de- 
signed to  aid  creditors  in  the  collection  of 
their  debts.1 " 

If  the  construction  which  appellants  place 
on  section  25,  supra,  which  was  first  enacted 
In  1872,  is  correct,  than  the  creditor  has  no 
greater  right  under  that  section  than  he  has 
xinder  section  49,  supra,  which  was  enacted 
In  1845,  and  Its  enactment,  so  far  as  It  con- 
fers rights  upon  creditors,  was  useless.    It 
will  be  observed  that  by  one  clause  of  that 
section  the  right  to  maintain  a  suit  In  equity 
Is   conferred  if  the  corporation  shall  permit 
an  execution  Issuing  from  a  court  of  record  to 
be  returned  "'No  property  found,'  or  to  re- 
main unsatisfied  for  not  less  than  ten  days" 
after  demand.    This  is  said  by  appellants  to 
tie   necessary  before  any  suit  can  be  main- 
tained by  any  creditor  under  that  section  at 
all.     If  so,  what,  then,  is  the  meaning  of  the 
-words  following  almost  immediately  in  the 
section;  "or  shall  dissolve  or  cease  doing  busi- 
ness, leaving  debts  unpaid"?    It  seems  ap- 


parent that  the  right  to  maintain  a  suit  was 
thereby  conferred  upon  a  creditor,  without 
any  reference  to  whether  an  execution  had 
issued  for  the  collection  of  his  debt.  By  sec- 
tion 8,  obtaining  a  Judgment  and  the  Issu- 
ance and  return  of  an  execution  nulla  bona 
as  a  condition  precedent  to  garnishing  the 
stockholder  was  dispensed,  with.  The  pur- 
pose of  the  Legislature  In  enacting  that  sec- 
tion was  to  facilitate  a  recourse  to  the  un- 
paid subscription,  and  It  seems  reasonable  to 
conclude  that  the  same  purpose  was  in  view 
in  enacting  section  25,  and  that  the  latter 
section  was  Intended  to  accomplish  in  suits  in 
equity  what  section  8  accomplished  at  law, 
namely,  to  enable  the  creditor  to  proceed 
against  the  stockholder  without  the  delay  In- 
cident to  the  recovery  of  a  Judgment  and  the 
issuance  of  an  execution  against  the  corpora- 
tion. 

It  is  urged,  however,  that.  If  section  25  be 
construed  as  permitting  the  creditor  to  pro- 
ceed thereunder  before  reducing  his  chose  in 
action  to  judgment,  a  construction  will  be 
placed  upon  that  section  which  will  render  It 
unconstitutional,  for  the  reason  that  the  par- 
ties would  thereby  be  deprived  of  the  right 
to  a  trial  by  jury.  The  constitution  of  1870 
guaranties  the  right  to  a  trial  by  jury  prac- 
tically as  that  right  existed  at  the  common 
law.  It  does  not  give  the  right  to  a  Jury 
trial  in  any  class  of  cases  In  which  that 
right  did  not  exist  at  common  law.  Where  a 
new  class  of  cases  Is  directed  by  the  Legis- 
lature to  be  tried  In  chancery,  and  it  appears, 
when  tested  by  the  general  principles  of  equi- 
ty, that  they  are  of  an  equitable  nature,  and 
can  be  more  appropriately  tried  in  a  court  of 
equity  than  a  court  of  law,  the  chancellor 
will  have  the  right,  as  In  other  cases  in  chan- 
cery, to  determine  all  questions' of  fact  with- 
out submitting  them'  to  a  jury!  Ward  v. 
Farwell,  97  111.  593;  Chicago  Mutual  Life  In- 
demnity Ass'n  v.  Hunt,  127  111.  257,  2°  N-  E- 
55,  2  L.  R.  A.  549.  The  constitutional  provi- 
sion In  question  "Introduced  no  new  rule  of 
W,  but  merely  preserved  the  right  already 
existing.  It  does  not  apply  to  suits  In  equi- 
ty, or  to  any  statutory  proceeding  to  be  had 
in  courts  of  equity."  Keith  v.  Henkleman, 
173  111.  137,  50  N.  E.  692.  The  remedy  given 
by  this  section  is  one  which  did  not  exist  at 
common  law.  The  relief  sought  may  Involve 
the  taking  of  an  account  between  the  cor- 
poration and  the  stockholder  and  between 
the  various  stockholders,  the  appointment  of 
a  receiver,  and  a  marshaling  of  the  assets  of 
the  corporation.  It  Is  apparent  that  the  ma- 
chinery of  the  common  law  is  Inadequate  for 
these  purposes,  and  that  the  right  of  a  trial 
by  jury  does  not  exist. 

In  this  case  we  have  been  supplied  with 
exhaustive  briefs.  The  examination  of  the 
cases  to  which  we  have  been  referred  from 
Jurisdictions  other  than  our  own  has  been 
of  little  assistance,  for  the  reason  that  the 
laws  fixing  the  liability  of  stockholders  and 
regulating  the  procedure  to  enforce  that  11a- 
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blllty  vary  so  radically  in  the  different  states 
that  decisions  announced  outside  our  own 
commonwealth  afford  no  guide  in  placing  a 
construction  upon  section  25  of  our  act  on 
corporations.  We  hold  that  a  right  of  ac- 
tion accrues  to  a  creditor  against  a  stock- 
bolder  whose  stock,  as  between  the  share- 
holder and  the  corporation,  has  been  paid  for 
by  property  taken  at  a  fraudulent  overval- 
uation, whenever  the  corporation  ceases  do- 
ing business  leaving  debts  unpaid,  and  that 
the  creditor  may  proceed  immediately  to  en- 
force this  right  of  action  in  equity,  under 
section  25,  supra,  without  first  reducing  his 
claim  against  the  corporation  to  judgment  at 
law.  The  liability  of  the  stockholder  re- 
sides in  the  fact  that  he  has  subscribed  for 
and  taken  stock,  for  which  the  law  requires 
he  should  pay,  in  money  or  property,  the  full 
amount  of  bis  subscription.  His  liability  to 
the  creditor  is  not  a  liability  upon  his  con- 
tract of  subscription,  and  is  not  dependent 
upon  any  call  being  made  upon  him  by  the 
corporation,  as  in  case  where  the  corpora- 
tion seeks  to  collect  the  same,  but  is  a  lia- 
bility resulting  from  the  statute,  consequent 
upon  the  fact  that  he  is  a  shareholder,  and 
the  action  of  the  creditor  against  him  is  a 
"civil  action  not  otherwise  provided  for," 
within  the  meaning  of  section  IS  of  chapter 
83  of  Hurd's  Revised  Statutes  of  1901,  and 
is  therefore  governed  by  the  five-year  stat- 
ute of  limitations. 

It  Is  suggested,  however,  that  the  creditor 
has  the  right  to  elect  whether  he  will  pro- 
ceed under  section  25,  supra,  or  section  49, 
supra;  that,  if  he  proceeds  under  the  latter, 
he  cannot  bring  a  suit  against  the  stock- 
holder until  be  has  bad  an  execution  re- 
turned "No  property  found";  and  that  the 
statute,  therefore,  would  not  begin  to  run 
against  him  until  the  execution  was  so  re- 
turned, so  far  as  his  remedy  under  the  lat- 
ter sectiqn  is  concerned.  This  would  place 
the  power  in  the  hands  of  the  creditor  to 
extend  the  statute  of  limitations  far  beyond 
any  period  of  time  contemplated  by  the  Leg- 
islature. If  his  debt  against  the  corporation 
was  evidenced  by  writing,  he  has  10  years 
in  which  to  bring  his  suit  at  law  against 
the  debtor,  and  after  the  recovery  of  a  Judg- 
ment he  may  take  out  an  execution  at  any 
time  within  7  years;  and,  if  he  may  insti- 
tute a  proceeding  against  the  stockholder  at 
any  time  within  5  years  thereafter,  it  makes 
a  period  of  22  years  after  the  maturity  of 
the  debt  against  the  corporation  within 
which  the  creditor  may  proceed  against  the 
stockholder.  It  is  manifest  that  such  a  hold- 
ing would  be  against  that  public  policy 
which  has  led  to  the  enactment  of  statutes 
of  limitation.  That  act  "was  Intended  as  a 
statute  of  repose,  to  prevent  fraud,  and  to 
afford  security  against  stale  demands,  which 


might  be  made  after  the  true  state  of  the 
transaction  may  have  been  forgotten  or  be 
incapable  of  explanation  by  reason  of  the 
death  or  removal  of  witnesses,"  and  this  pur- 
pose should  be  kept  in  view  in  construing 
that  statute.  Where  two  methods  are  pro- 
vided by  statute  by  which  a  creditor  of  a 
corporation  may  enforce  the  liability  of  a 
stockholder  for  his  unpaid  stock  subscrip- 
tion, the  statute  of  limitations  begins  to  run 
whenever  a  right  accrues  to  the  creditor  to 
proceed  directly  against  the  stockholder  by 
either  method,  and  when  the  statutory  pe- 
riod, counting  from  that  time,  has  elapsed, 
the  right  to  proceed  by  either  method  Is  bar- 
red. Conklin  v.  Furman,  48  N.  Y.  527;  Cot- 
tell  v.  Manlove  (Kan.)  49  Pac.  519;  First 
Nat  Bank  v.  Greene,  64  Iowa,  445,  17  N.  W. 
86,  20  N.  W.  754. 

There  is  nothing  whatever  in  the  relation ' 
of  a  stockholder  to  the  corporation  or  to  a 
creditor  on  which  to  base  the  argument  of 
counsel  for  appellants  that  the  unpaid  sub- 
scription Is,  in  the  subscriber's  hands,  a  trust 
fund  for  the  benefit  of  the  creditors  of  the 
corporation,  and  that,  consequently,  the  stat- 
ute of  limitations  does  not  apply.  The  rela- 
tion of  the  stockholder  who  has  not  paid  for 
his  stock  to  the  corporation  or  the  creditor 
is  the  ordinary  one  of  debtor. 

The  Martin-Barrisa  Company  is  the  com- 
plainant that  was  made  a  party,  upon  peti- 
tion, after  the  filing  of  the  original  bill,  in 
the  manner  herein  above  mentioned,  and  it 
is  averred,  as  to  tbat  company,  that  It  had 
no  knowledge  of  the  fraud  by  which  it  was 
wrongfully  made  to  appear  that  appellees 
had  fully  paid  for  their  stock  until  the  month 
of  May,  1901,  and  it  is  therefore  said  that 
as  to  that  company  the  statute  of  limitations 
did  not  begin  to  run  until  that  time.    Sec- 
tion 22  of  chapter  83  of  Hurd's  Revised  Stat- 
utes of  1901  provides:     "If  a  person  liable 
to  an  action  fraudulently  conceals  the  cause 
of  such  action  from  the  knowledge  of  the 
person  entitled  thereto,  the  action  may  be 
commenced  at  any  time  within  five  years 
after  the  person  entitled  to  bring  the  same 
discovers  that  he  has  such  cause  of  action, 
and  not  afterwards."     It  will  be  observed 
that,  to  prevent  the  running  of  the  statute, 
it  must  be  shown  that  the  person  liable  to 
the  action  "fraudulently  conceals  the  cause 
of  such  action."     No  such  fraudulent  con- 
cealment is  averred.     The  mere  statement 
that  the  creditor  had  no  knowledge  of  the 
existence  of  the  cause  of  action  does  not 
amount  to  a  statement  that  the  person  liable 
has  fraudulently  concealed  the  cause  of  ac- 
tion, and  is  not  sufficient  to  prevent  the  ap- 
plication of  the  statute  of  limitations.     Con- 
ner v.  Goodman,  104  III.  365. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 
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ORR  et  al.  v.  YATES  et  al. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

EQUITY  —  JURISDICTION— TBU6TS— WILLS— CON- 
STRUCTION—DETBBMINABI.E  REMAINDER 
—UNCERTAINTY— ACCOUNTING. 

L  Equity  has  jurisdiction  of  a  bill  to  deter- 
mine whether  on  the  face  of  a  will  a  trust  was 
created;  the  -  bill  asserting  that  the  trust  was 
illegal,  and  that  defendants  deny  such  illegality. 

2.  A  will,  after  giving  the  real  estate  to  tes- 
tator's wife,  provided :  "I  devise  to  my  daugh- 
ter my  personal  property  *  *  *  and  in  fee 
simple  all  the  real  estate.  *  *  •  That  is  to 
say,  that  if  at  the  death  of  my  wife  •  •  * 
my  daughter,  M.,  shall  then  be  living,  the  fee 
to  said  real  estate  shall  vest  in  her,  and  in  the 
event  *  *  *  M.  shall  not  be  living  but  shall 
leave  a  living  child  *  •  *  then  the  fee  Bhall 
vest  in  said  child.  •  »  »  But  in  the  event 
that  at  the  death  of  *  •  *  my  wife,  said  M. 
shall  not  be  living,  then  *  *  *  said  fee,  if 
not  disposed  of  by  M.,  shall  vest  in  my  brothers." 
Held,  that  M.  was  not  given  an  absolute  power 
of  disposition,  and  therefore  took  only  a  vested 
remainder,  determinable  on  her  death  before 
that  of  her  mother. 

3.  A  trust  will  not  fail  merely  because  of  un- 
certainty in  whom  the  fee  will  vest  in  case  the 
first  beneficiary  dies  leaving  issue — a  contin- 
gency which  may  not  arise. 

4.  A  trust  is  not  void  because  .the  times  and 
manner  of  accounting  for  rents  and  profits  are 
not  fixed. 

5.  The  declared  purpose  of  testator  in  creating 
a  trust  being  to  create  a  competency  for  his 
daughter,  and  the  trustee  being  authorized  to 
turn  the  property  over  to  her  for  such  period  as 
he  sees  fit,  he  ceasing  to  be  liable  for  the  rents 
during  such  period,  she  is  entitled  to  all  the 
income  of  the  property  as  it  accrues. 

6.  The  provision  of  a  will  creating  a  trust, 
that  the  trustee  may  turn  the  property  over  to 
the  beneficiary  for  such  period  as  he  may  see  fit 
— he  ceasing  to  be  liable  for  the  rents  during 
such  period— is  not  contrary  to  the  idea  of  a 
trust,  but  simply  vests  in  him  a  discretion  not 
inconsistent  with  his  duties  as  trustee. 

7.  Under  a  will  devising  land  In  trust  to  pay 
the  income  to  testator's  daughter,  declaring  the 
purpose  to  provide  a  competency  for  her,  and  to 
create  a  fund  that  shali  not  be  liable  for  her 
debts,  and  providing  that  no  part  of  the  rents 
or  profits  or  use  of  the  land  shall  be  applied  to 
the  payment  of  any  debt  contracted  by  her, 
such  freedom  from  liability  is  only  before  the 
rents  and  profits  are  paid  to  her. 

8.  A  trust  is  not  rendered  void  by  the  provi- 
sion of  the  will  authorizing  the  trustee,  in  the 
event  of  his  sickness,  old  age,  or  for  any  other 
good  caAise  appearing  to  him,  to  appoint  his 
successor.  His  action,  if  arbitrarily  or  unwise- 
ly exercised,  will  be  controlled  by  the  court. 

Appeal  from  Circuit  Court,  Pike  County; 
Harry  Higbee,  Judge. 

Suit  by  Mary  Maria  Yates  and  another 
against  Jefferson  Orr  and  others.  From  a  de- 
-cree,  defendants  appeal.    Reversed. 

William  Mumford  and  L.  T.  Graham,  for 
appellants.  Vandeventer  &  Woods,  A.  Q. 
-Crawford,  and  Matthews  &  Anderson,  for  ap- 
pellees. 


WILKIN,  J.  Mary  Maria  Yates  and  Lydla 
■Spates,  her  mother,  the  daughter  and  widow 
-of  William  H.-  Yates,  who  died  testate  on 
September  16,  1902,  filed  their  bill  In  chan- 
cery in  the  circuit  court  of  Pike  county 
jhl  gainst  Jefferson  Orr,  as  trustee  and  execu- 


tor, and  certain  devisees  in  the  last  will  of 
William  H.  Yates,  to  construe  his  will  and 
grant  certain  relief  therein  prayed.  The  bill 
alleges  that  said  will,  by  its  first  clause,  gave 
the  lot  and  residence  where  the  family  resid- 
ed at  the  date  of  testator's  death  to  his  wife, 
Lydla  X&tes;  that  by  the  second  clause  she 
was  given  one-half  of  the  personal  property, 
and  by  the  third,  all  .of  the  real  estate  for 
life,  except  the  Puts  farm.  The  fourth 
clause,  the  construction  of  which  is  involved 
In  this  litigation,  is  as  follows: 

"I  devise '  to  my  daughter,  Mary  Maria 
Tates,  one-half  of  all  my  personal  property, 
including  choses  in  action,  and  in  fee  simple 
all  the  real  estate  that  I  may  die  seised  of, 
except  the  farm  known  as  the  Putz  farm, 
which  is  herein  otherwise  disposed  of.  That 
is  to  say,  that  If,  at  the  death  of  my  wife, 
Lydla  Yates,  my  daughter,  Mary  Maria 
Yates,  shall  then  be  living,  the  fee  to  Bald 
real  estate  shall  vest  in  her,  and  in  the  event 
the  said  Mary  Maria  Yates  shall  not  be  living 
but  shall  leave  a  living  child  or  children,  then 
the  said  fee  shall  vest  in  said  child  or  chil- 
dren. But  in  the  event  that  at  the  death  of 
Lydla  Yates,  my  wife,  said  Mary  Maria  Yates 
shall  not  be  living,  and  no  child  or  children 
or  descendants  of  child  of  said  Mary  Maria 
Yates  shall  be  living,  then,  in  such  case,  said 
fee,  if  not  disposed  of  by  Mary  Maria  Yates, 
shall  vest  in  my  brothers  and  sisters,  Cath- 
erine Rush,  Emma  Fisher,  Monroe  Yates,  Ed- 
ward Yates,  Ella  M.  Orr  and  Mattie  McMa- 
hon,  in  equal  parts,  and  their  heirs  and  as- 
signs, and  In  the  event  of  the  death  of  either 
of  said  brothers  or  sisters  such  share  shall  de- 
scend to  the  heirs  of  such  deceased  brother 
and  sister. 

"I  being  desirous  of  providing  a  compe-1 
tency  for  my  daughter,  Mary  Maria  Yates, 
and  to  create  a  fund  that  will  not  be  liable 
for  her  debts  In  any  manner  whatever,  and 
that  will  secure  to  her  a  living,  I  devise  to 
Jefferson  Orr,  trustee  {describing  the  .land], 
said  above  described  tract  of  land  constitut- 
ing what  is  commonly  known  and  called  the 
Putz  farm,  to  have  and  to  hold  in  trust  for 
the  sole  use  and  benefit  of  Mary  Maria  Yates 
for  and  during  her  natural  life;  and  in  the 
event  of  the  death  of  the  said  Mary  Maria 
Yates  without  child  or  children  or  descend- 
ants of  child,  then  to  have  and  to  hold  for 
the  sole  use  and  benefit  of  Lydia  Yates,  my 
wife,  if  she  shall  be  living,  during  her  nat- 
ural life,  and  at  the  death  of  Lydia  Yates, 
my  wife,  and  Mary  Maria  Yates,  my  daugh- 
ter (if  said  Mary  Maria  Yates  dies  without 
child  or  descendants  of  child),  the  fee  to  the 
said  last  described  tract  of  land  known  as  the 
Putz  place  shall  be  equally  divided  between 
my  brothers  and  sisters  and  their  heirs  and 
assigns,  as  herein  provided  for  the  division  of 
my  other  real  estate  herein  devised,  that  is  to 
say,  in  equal  parts. 

"I  hereby  authorize  said  trustee  to  turn  the 
management  of  said  estate  over  to  Mary  Ma- 
ria Yates,  and  Lydla  Yates,  for  any  period  of 
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time  that  be  may  deem  best.  It  Is  a  part 
and  condition  of  this  devise  to  said  trustee 
that  no  part  of  the  rents  or  profits  or  use  of 
said  lands  shall  be  applied  to  the  payment  of 
any  Judgments  against  the  said  Mary  Maria 
Yates  or  on  any  debt  contracted  by  her,  but 
the  sole  object  and  purpose  of  said  devise  is 
to  create  a  fund  that  shall  be  kept  free  from 
the  said  Mary  Maria  Yates*  contracts  and 
Judgments  against  her;  that  If  said  trustee 
shall  turn  the  management  of  said  Putz  farm 
■  herein  devised  to  the  said  Mary  Maria  Yates 
and  Lydia  Yates,  then  said  trustee  shall  not 
be  accountable  for  the  rents  and  profits  In 
any  manner  while  the  same  shall  be  under 
the  management  of  said  Lydia  Yates  and 
Mary  Maria  Yates.  I  hereby  authorize  and 
empower  Jefferson  Orr,  my  said  trustee,  In 
the  event  of  sickness,  falling  health,  old  age, 
or  any  other  good  cause  appearing  to  him,  he 
may  appoint  some  suitable  person  to  execute 
said  trust" 

It  concludes  by  nominating-  Jefferson  Orr 
sole  executor  of  the  will  and  guardian  of  the 
daughter,  Mary  Maria  Yates;  giving  him,  as 
such  guardian,  full  power  and  authority  to 
manage  whatever  property  she  shall  be  the 
owner  of,  or  to  which  she  is  entitled. 

The  bill  further  alleges  that  said  pretended 
last  will  is  ambiguous  and  uncertain,  and 
that  the  legal  effect  of  said  fourth  clause  Is  to 
vest  the  life  estate  In  the  widow,  Lydia 
Yates,  of  the  lands  mentioned  In  said  clause, 
except  the  Putz  farm,  and  the  remainder  in 
fee  absolute  In  the  daughter,  and  that  the 
limitation  over  to  the  brothers  and  sisters  of 
testator  Is  null  and  void,  as  tending  to  limit 
the  estate  in  fee  given  to  said  daughter;  that 
the  remaining  portion  of  the  fourth  clause, 
devising  the  Putz  farm  in  trust,  is  ambigu- 
ous and  uncertain,  and  does  not  provide  what 
shall  become  of  said  trust  fund  In  the  event 
of  the  death  of  said  appellees  without  leav- 
ing descendants;-  that  the  same  is  in  viola- 
tion of  the  rule  against  perpetuities;  that  no 
provision  is  made  for  the  accounting  by  said 
trustee  or  cestui  que  trust;  and  that  for  these 
reasons  that  portion  of  said  pretended  will 
should  be  set  aside  and  declared  null  and 
void.  The  prayer  is  that  the  will  may  be 
construed  by  the  court,  and  that  portion  of  it 
which  creates  a  trust  set  aside  upon  the 
ground  of  uncertainty  and  remoteness;  that 
Mary  Maria  Yates  be  declared  to  be  the  own- 
er In  fee  simple  of  all  of  the  lands  mentioned 
in  said  pretended  will;  and  that  the  manage- 
ment and  control  of  said  Putz  farm  may  be 
turned  over  to  her  upon  her  reaching  her 
majority. 

To  the  bill  the  defendants  filed  a  general 
and  special  demurrer,  which  was  overruled, 
and  they  elected  to  stand  by  the  same.  The 
cause  was  submitted  for  hearing  upon  the 
Issue  so  formed,  and  a  final  decree  rendered 
adjudging  that  all  of  the  real  estate,  except 
the  home  place  and  Putz  farm,  was  vested  by 
the  will  In  fee  simple  absolute  in  the  said 
Mary  Maria  Yates,  subject  to  the  life  estate 


of  said  Lydia  Yates;  that  the  limitation  over 
to  the  brothers  and  sisters  of  the  testator  is 
void,  because  it  attempts  to  limit  the  fee  al- 
ready given  to  the  daughter  after  giving  her 
a  general  power  of  disposition  in  fee;  and 
that  the  trust  attempted  to  be  created  by  the 
fourth  clause  In  Jefferson  Orr  of  the  Putz 
farm  Is  void  for  uncertainty,  incompleteness, 
and  ambiguity,  and  declaring  the  same  null 
and  void.  The  decree  then  adjudges  that 
said  Mary  Maria  Yates  Is  seised  of  a  life  es- 
tate, by  said  will,  In  the  Putz  farm,  and  that 
upon  her  death  the  said  Lydia  Yates,  If  Mary 
Maria  Yates  shall  die  without  child  or  chil- 
dren or  descendants  thereof,  will  be  seised  of 
a  life  estate  therein,  and  In  the  event  that 
said  Mary  Maria  dies  leaving  child  or  chil- 
dren, or  descendants  thereof,  the  fee  simple 
in  the  premises,  after  the  death  of  both  Mary 
Maria  and  Lydia  Yates,  will  vest  in  said 
child  or  children  or  descendants  thereof,  but 
in  the  event  of  the  death  of  said  Mary  Maria 
without  child  or  children,  or  descendants 
thereof,  then,  upon  her  death  and  the  death 
of  said  Lydia,  the  fee  simple  In  said  farm 
will  vest  In  said  brothers  and  sisters.  From 
that  decree  the  defendants  prosecute  this  ap- 
peal. 

The  first  assigned  error  relied  upon  Is  that 
the  circuit  court  had  no  Jurisdiction  to  en- 
tertain the  bill,  for  the  reason  that  it  at- 
tempts to  settle  purely  legal  titles,  and  not 
to  enforce  the  alleged  trust,  or  to  construe 
and  determine  the  complainants'  rights  there- 
under, but  denies  the  existence  of  any  trust; 
setting  up  the  legal  title  of  the  complainants, 
and  asking  the  court  to  adjudge  the  same 
in  them.  It  Is  admitted  by  all  parties  that 
courts  of  equity  are  wanting  In  Jurisdiction 
in  such  cases  where  purely  legal  titles  are  in- 
volved. Harrison  v.  Owsley,  172  111.  629,  50 
N.  E.  227,  and  cases  cited.  It  Is,  however, 
equally  well  settled  that,  upon  bills  by  ex- 
ecutors or  trustees,  courts  of  chancery  have 
power  to  construe  wills  creating  trusts,  In 
order  to  enable  executors  or  trustees  to  per- 
form the  duties  Imposed  upon  them  In  the  ad- 
ministration of  the  trust,  and  that,  having 
acquired  jurisdiction  for  that  purpose,  they 
will  retain  it  for  the  purpose  of  construing 
other  provisions  of  the  same  will.  Nor  do 
we  understand  this  latter  rule  to  be  confined 
to  cases  In  which  the  bill  Is  filed  by  a  party 
charged  with  the  execution  of  the  trust,  but 
may  be  invoked  by  a  cestui  que  trust  or  other 
party  Interested.  Longwlth  v.  Rlggs,  123 
111.  258.  14  N.  E.  840,  and  authorities  there 
cited:  Minkler  v.  Simons,  172  111.  323,  50  N. 
B.  176.  The  bill  In  this  case  sets  out  the  will 
of  the  testator,  and  alleges  that  it  Is  ambigu- 
ous and  uncertain,  and  that  the  trust  at- 
tempted to  be  created  contravenes  well-es- 
tablished principles  of  law,  and  is  therefore 
void,  but  it  also  avers  that  the  defendants 
deny  such  illegality,  and  insist  that  it  is  legal 
and  valid.  This  presented  an  issue  to  be 
determined  by  the  court— whether,  upon  the 
face  of  the  will,  a  trust  was  created— and 
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we  are  unable  to  see  why  a  trust  was  not 
directly  Involved  In  that  Issue.  It  Is  true, 
the  chancellor  held  that  there  was  no  valid 
trust  contained  In  the  will,  but  his  jurisdic- 
tion could  not  be  made  to  depend  upon  that 
conclusion.  If  he  had  held  there  was  a  trust, 
and  construed  the  same,  there  would  seem  to' 
be  no  reasonable  ground  for  the  contention 
that  his  decree  was  invalid  for  want  of  Juris- 
diction. It  Is  also  Insisted  on  this  branch  of 
the  case  that  the  bill  seeks  the  judgment  of 
the  court  on  a  mere  future  contingency  which 
may  never  happen,  but  that  is  one  of  the 
questions  to  be  determined  upon  a  construc- 
tion of  the  will.  We  think  the  ruling  of  the 
chancellor  upon  this  question  was  correct 

On  the  merits  of  the  case,'  two  questions 
are  presented  for  decision:  First,  did  the 
court  below  err  in  construing  the  first  para- 
graph of  the  fourth  clause,  above  set  out,  as 
vesting  the  title  In  fee  absolute  in  the  real 
estate  therein  mentioned  in  Mary  Maria 
Yates,  subject  only  to  a  life  estate  in  her 
mother?  and  second,  in  decreeing  the  trust 
provided  for  in  the  second  paragraph  of  that 
clanse  of  the  will  to  be  absolutely  null  and 
void? 

As  already  shown,  the  court  below  held, 
and  the  argument  of  counsel  for  appellees 
is,  that  by  the  first  paragraph  Mary  Maria 
Yates  Is  given  the  fee-simple  title,  with  an 
absolute  power  of  disposition  in  all  the  real 
estate  of  which  the  testator  died  seised,  ex- 
cept the  Puts  farm,  and  that  therefore,  the 
subsequent  provisions  of  that  paragraph  are 
void;  relying  upon  the  rule  that,  where  there 
Is  a  devise  of  an  unlimited  power  of  dispo- 
sition of  an  estate  In  snch  manner  as  the 
devisee  may  think  fit,  a  limitation  over  is  in- 
operative and  void  by  reason  of  its  repug- 
nance  to  the  principal   devise.    Hamlin   v. 
United  States  Express  Co.,  107  111.  443,  Is  a 
case  recognizing  and  approving  the  rule,  and 
citing  prior  decisions  of  this  court  to  the 
same   effect.    Many   later   decisions   follow 
the  rule,  and  it  Is  not  questioned  here.    On 
the  other  hand,  it  is  earnestly  insisted  by 
counsel   for  appellants  that,  properly  con- 
strued, that  paragraph  of  the  will  gives  to 
the  daughter,  Mary  Maria  Yates,  after  th« 
life  estate  given  to  Lydia  Yates  by  the  third 
clause,  the  remainder  in  fee  determinable,' 
liable  to  be  defeated  by  her  death  In  the  life- 
time of  her  mother  by  the  executory  devise 
over  to  any  child  or  children  of  Mary  Maria 
Yates  who  may  survive  her,  and  be  living  at 
the  time  of  the  death  of  her  mother,  and,  if 
none  should  be  living,  then  to  the  testator's 
■brothers  and  sisters. 

Counsel  for  appellants  are  not  entirely 
agreed  as  to  whether  the  remainder  in  fee 
to  said  Mary  Maria  Yates  Is  a  vested  or  con- 
tingent remainder,  of  which  we  will  speak 
Inter.  They  do  agree,  however,  that  the  fee, 
In  either  event,  is  a  base  or  determinable 
one.  There  Is  pp-''nps  no  rule  of  construe-  ' 
tlon,  ns  applied  to  wills,  more  universal  than 
that    "the  intention  of  the'  testator,  to  be 


gathered  from  the  entire  will,  must  govern. 
•  •  *  So  far  is  this  principle  carried,  that 
the  court  say  in  3  Wils.  141:  'Cases  on  wills 
may  guide  us  to  general  rules  of  construc- 
tion, but  unless  a  case  cited  be  in  every  re- 
spect directly  In  point,  and  agree  in  every 
circumstance,  It  will  have  little  or  no  weight 
with  the  courts,  who  always  look  upon  the 
intention  of  the  testator  as  the  polar  star  to 
direct  them  in  the'  construction  of  wills.'" 
Boyd  v.  Strahan,  30  111.  356.  It  may  be  re- 
garded as  a  judicial  maxim  that  effect 
should  be  given  to  the  several  parts  of  a  will, 
so  as  to  render  no  component  part  Inopera- 
tive. The  intention  of  the  testator  must 
govern,  and  that  must  be  ascertained,  if  pos- 
sible, from  the  language  of  the  Instrument. 
The  cases  in  this  and  other  courts  laying 
down  and  following  this  rule  are  almost 
without  number,  and  need  not  be  cited.  It 
is  never  departed  from,  unless  to  give  effect 
to  the  manifest  intention  of  the  testator 
would  result  in  the  violation  of  some  estab- 
lished rule  of  law  or  public  policy.  It  can- 
not be  denied  that  the  construction  adopted 
by  the  court  below  and  insisted  upon  by 
counsel  for  appellees  in  the  present  case  re- 
sults In  a  palpable  violation  of  that  rule.  It 
is  based  solely  upon  the  first  sentence  In  that 
paragraph,  and  ignores  entirely  the  expres- 
sion, "That  Is  to  say,  that  if,  at  the  death  of 
my  wife,  Lydia  Yates,  my  daughter,  Mary 
Maria  Yates,  shall  then  be  living,  the  fee  to 
said  real  estate  shall  vest  in  her,"  etc.  If 
we  take  into  consideration  the  entire  lan- 
guage of  the  paragraph,  we  are  forced  to  the 
conclusion  that  the  testator  intended  the  ab- 
solute fee-simple  title  should  vest  in  his 
daughter  if  she  survived  her  mother,  and,  if 
the  mother  should  survive  her,  the  fee 
should  vest  In  any  child  or  children  of  the 
daughter  who  should  be  living  at  the  death 
of  the  life  tenant,  Lydia  Yates,  but  if  no 
such  child  or  children,  or  descendants  of 
such,  should  then  be  living,  and  the  said 
Mary  Maria  Yates  should  not  have  disposed 
of  the  property,  the  fee  should  vest  In  his 
brothers  and  sisters.  In  other  words,  the 
construction  adopted  by  the  learned  chan- 
cellor, and  contended  for  by  counsel  for  com- 
plainants below,  renders  nugatory  all  the 
qualifying  language  of  the  will,  and  defeats 
the  clearly  expressed  purpose  of  the  testator, 
whereas  the  interpretation  placed  upon  the 
entire  paragraph  by  counsel  for  appellants 
will  give  effect  to  all  the  language  there 
used,  and  carry  out  the  intention  of  the  tes- 
tator. Therefore,  if  the  latter  construction 
can  be  adopted  without  violating  established 
rales  of  law,  the  decision  of  the  court  below 
must  be  held  erroneous  and  reversed.  It  Is 
true,  the  language,  "and  In  fee  simple  all  the 
real  estate  that  I  may  seized  of,"  etc.,  stand- 
ing alone,  would  vest  the  absolute  fee-sim- 
ple title  in  the  daughter,  and,  if  she  had  be?n 
given  such  a  title,  the  unqualified  power  cf 
disposition  would  necessarily  follow;  but, 
following  our  previous  decisions,  the  subse- 
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quent  Words  must  be  held  to  qualify  or  ex- 
plain the  expression  "fee-simple  title,"  so  as 
to  give  the  daughter  but  a  base  or  condition- 
al fee,  determinable  upon  her  death  before 
that  of  her  mother.  The  words  "that  is  to 
say"  clearly  mean  the  same  as  if  the  testator 
had  said,  "by  this  I  mean  that  if,"  etc.,  or 
"provided  if,  at  the  death  of  my  wife,"  etc. 

Perhaps  the  case  most  directly  in  point 
sustaining  this  interpretation  is.  Friedman  v. 
Steiner,  107  111.  125.  The  thirteenth  item  of 
the  will  then  under  consideration  by  the 
court  was  as  follows:  "I  give  and  bequeath 
alt,  the  rest  and  residue  of  my  said  estate, 
real,  personal  and  mixed,  of  which  I  shall 
die  seized,  possessed  or  entitled  to,  unto  my 
beloved  wife,  Rebecca  Steiner,  and  unto  her 
heirs  and  assigns  forever,  to  the  total  exclu- 
sion of  any  and  all  person  or  persons  what- 
soever: provided,  however,  upon  the  express 
condition  hereby  made  by  me,  in  case  the 
said  Rebecca  Steiner,  after  my  decease,  shall 
die  Intestate  and  without  leaving  her  sur- 
viving lawful-  issue,  •  *  •  that  then  and 
in  such  event  all  the  rest  and  residue  of  my 
said  estate  so  bequeathed  and  devised  unto 
her  *  •  *  shall  at  once  be  converted  in- 
to money  by  my  executor,  and  the  said  mon- 
ey shall  be  paid  over  *  *  *  as  follows, 
namely:"  (Then  follows  a  disposition  of  the 
proceeds.)  In  the  construction  placed  upon 
that  item,  Mr.  Justice  Dickey,  speaking  for 
the  court,  said  (page  130):  "We  recognize 
the  rule  of  law  that  'conditions  that  are  re- 
pugnant to  the  estate  to  which  they  are  an- 
nexed are  absolutely  void,'  yet,  In  the  con- 
struction of  a  will,  we  must  consider  all  the 
words  of  the  will,  including  all  provisos  and 
conditions,  for  the  purpose  of  ascertaining 
what  estate  the  testator  intended  to  confer 
by  the  granting  words  of  the  will;  and, 
weighing  the  words  of  the  proviso,  we  think 
they  do  qualify  the  granting  words,  and  do 
show  that  the  testator  did  not  intend  to  con- 
fer upon  his  wife  a  fee  simple  absolute  in 
this  property.  Kent  says:  'Fee  simple  Is  a 
pure  inheritance,  clear  of  any  qualification 
or  condition,  and  it  gives  the  right  of  succes- 
sion to  all  the  heirs  generally.  *  *  *  It 
Is  an  estate  of  'perpetuity,  and  confers  an 
unlimited  power  of  alienation.'  Such  an  es- 
tate, we  think,  was  here  granted  to  Mrs. 
Steiner,  except  in  so  far  as  the  same  is  quali- 
fied by  the  words  of  the  proviso,  and  we 
think  the  words  of  the  proviso  do  qualify  the 
estate  granted,  and  reduce  it  below  that  of 
a  fee-simple  estate;  but  this  reduction,  below 
a  fee  simple  absolute,  extends  no  farther 
than  the  express  words  of  the  proviso  de- 
clare or  necessarily  imply."  And  it  was 
there  further  said:  "The  interest  of  Mrs. 
Steiner  In  the  lands  of  the  estate  of  her  de- 
ceased husband  is  not  an  estate  in  fee  sim- 
ple, but  Is  'an  estate  in  fee  determinable.' " 
The  same  doctrine  has  been  repeatedly  rean- 
nounced  in  similar  cases. 

In  Koeffler  v.  Koeffler,  185  111.  261,  56  N. 
B.  1094,  the  will  construed  gave  an  estate 


in  fee  simple  to  the  natural  son  of  the  tes- 
tator, with  the  condition  that,  if  he  should 
die  before  his  twenty-fifth  year,  the  testa- 
tor's brother  or  his  heirs  should  be  the 
heirs  of  the  son,  etc.  After  quoting  at 
length  from  the  opinion  In  the  Friedman 
Case,  it  was  held  that  the  interpretation  in 
that  case  had  been  recognized  in  the  sev- 
eral cases  there  cited,  and  it  was  said  (page 
269,  185  111.,  page  1096,  56  N.  E.):  "This 
rule  of  interpretation  has,  in  effect,  become 
a  rule  of  property  in  this  state,  and  in  the 
will  under  consideration  it  must  be  held  that 
the  title  of  the  son,  Gustav  Adolph  Koeffler, 
Is  a  fee  determinable,  which  he  can  convey 
and  make  absolute  in  the  purchaser;  but, 
upon  his  death  without  issue  him  surviving, 
the  title  to  all  the  estate  not  disposed  of 
would  pass  to  the  heirs  of  his  deceased  un- 
cle, Carl  August  Koeffler."  See,  also,  Frail 
v.  Carstalrs,  187  111.  310,  58  N.  B.  401,  and 
Becker  v.  Becker,  206  111.  53,  60  N.  E.  49, 
citing  cases.  Though  not  material  in  the  de- 
cision of  this  case,  the  rule  undoubtedly  is, 
"If  the  owner  of  a  determinable  fee  conveys 
In  fee,  the  determinable  quality  of  the  fee 
follows  the  transfer."  4  Kent's  Com.  p.  10; 
Smith  v.  Klmbell,  153  111.  368,  38  N.  E.  1029, 
cited  in  Koeffler  v.  Koeffler,  supra;  Becker 
v.  Becker,  supra.  And  in  so  far  as  a  differ- 
ent doctrine  Is  announced  in  the  Friedman 
Case,  it  has  -not  been  approved.  Otherwise 
it  Is  the  law  of  this  state. 

Cases  have  frequently   arisen   In  which, 
under  the  same  rules  of  construction,  lan- 
,guage  of  itself  sufficient  to  convey  an  ab- 
solute fee-simple  title  has  been  held  to  vest 
but  a  life  estate.    In  Healy  v.  Bastlake,  152 
111.  424,  39  N.  E.  260,  we  said  (page  429,  152 
III.,  page  261,  39  N.  E.):    "By  the  second 
clause  of  the  will  there  was  devised  to  the 
daughter,  Alice,  all  the  property,   real  and 
personal,  'subject,  however,  to  the  conditions 
hereinafter  following.'    That  the  language  is 
sufficiently  broad  to  vest  the  personal  prop- 
erty absolutely  and  the  real  estate  In  fee 
is  not  questioned,  and,  unless  a  limitation  is 
placed  thereon  by  the  subsequent  clauses' of 
the  will,  as  we  have  seen  may  be  done,  the 
absolute  title  passed  to  the  devisee."    But 
we  held  the  effect  of  the  conditions  named 
was  to  modify  the  general   words  of  the 
first  paragraph  of  the  second  clause  of  the 
will,  to  terminate  the  estate  devised  to  the 
daughter,  Alice,  with  her  life. 

In  Slejrwald  v.  Slegwald,  37  111.  430,  the 
will  contained  this  clause:  "I  give  and  be- 
queath unto  my  beloved  wife,  Antonla.  all 
my  real  and  personal  estate,  wheresoever 
situated,  in  fee  simple  and  absolute,  forever 
—that  Is  to  say,  that  my  said  wife  shall 
have  all  of  the  benefits  thereof  until  the 
expiration  of  her  life,  at  which  time  my 
son,  Anton,  shall  be  the  only  heir  of  real 
and  personal  estate  what  may  be  left;**  and 
it  was  held  that  the  wife  took  only  an  es- 
tate for  life  in  the  real  estate,  and  remainder 
in  fee  to  the  son.    Chief  Justice  Walker,  de- 
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liverlng  the  opinion  of  the  court,  said  (page 
436):  "Had  the  devise  contained  no  lan- 
guage designed  to  operate  as  a  limitation, 
the  will  would  have  been  free  from  all  diffi- 
culty. The  first  clause,  unaffected  by  the 
words  of  limitation,  unquestionably  vested 
a  fee  simple  absolute;  and  plaintiff  In  error 
insists  that  they  are  repugnant  to  the  devise, 
and  are  therefore  inoperative,  and  leave  an 
estate  In  fee  in  the  devisee,  and  not  a  life 
estate.  Wills,  like  all  other  instruments, 
roust  be  so  construed  as  to  effectuate  the 
intention  of  the  testator,  and  that  Intention 
must  be  ascertained  from  the  language  em- 
ployed in  the  instrument  itself;  and,  in 
arriving  at  the  Intention,  all  of  the  language 
employed  must  be  considered.  It  seems  to 
be  evident  that  the  testator  did  not  intend 
to  devise  to  his  widow  a  fee  simple  ab- 
solute; otherwise  he  would  not  have  added 
the  limiting  clause.  Had  that  been  the  in- 
tention, he  had  fully  accomplished  the  pur- 
pose without  employing  the  latter  clause; 
but,  when  he  did  so,  it  must  have  been  to 
limit  or  qualify  the  estate  already  devised." 
And  so  In  the  present  case.  If  the  testator,. 
William  H.  Yates,  had  Intended  to  give  his 
daughter  the  fee  simple  absolute,  he  would 
have  stopped  with  the  first  sentence  of  the 
paragraph  under  consideration;  but,  having 
added  the  limitation,  we  must  conclude  that 
he  intended  to  give  her  a  less  estate. 

In  Bergan  v.  Cahill,  55  111.  160,  the  will 
provided  as  follows:  "First  I  give,  devise 
and  bequeath  to  my  beloved  wife,  Johanna 
Morris,  all  my  real  estate  and  personal  prop- 
erty; also  one  cow;  all,  without  reserve,  I 
give  unto  my  beloved  wife.  N.  B. — In  case 
my  wife  is  not  supported  by  her  children, 
so  ae  it  may  be  necessary  for  her  bodily  com- 
fort, I  give  her  power  to  sell  and  dispose 
of  any  or  either  of  the  two  lots  which  I  now 
possess  and  own  in  Underbill's  addition  to 
the  city  of  Peoria;  also  I  hereby  declare  it 
my  wish  that  after  my  wife's  decease,  what- 
ever property,  real  or  personal,  of  which 
she  may  be  possessed  or  which  she  may  own 
at  the  time  of  her  decease,  shall  be  devised 
and  bequeathed  to  my  faithful  son,  Martin, 
providing  that  he  pays  over  unto  my  daugh- 
ter, Julia,  $100,  or  an  equivalent"  And 
It  was  held  that  the  intention  of  the  testa- 
tor was  to  give  the  wife  but  a  life  estate,  and 
upon  her  death  the  fee  to  the  son,  subject  to 
a  legacy  to  the  daughter.  Justice  Thornton, 
delivering  the  opinion  of  the  court,  there 
said:  "The  first  clause  In  the  will  clearly 
Indicates  the  intention  of  the  testator  to 
devise  all  his  property  to  his  wife.  In  the 
last  clause  the  power  to  sell  upon  a  contin- 
gency, and  the  declaration  of  a  wish  that 
liis  faithful  son,  Martin,  should  have  what- 
ever property  the  wife  might  die  possessed 
of,  cast  some  doubt  upon  the  intention. 
There  is  some  apparent  contradiction.  A 
-will,  however,  should  not  be  rendered  void 
*yy  mere  repugnancy.  ■  We  must  gather  the 
intention  from  the  entire  instrument,    gome- 


times  a  clause  posterior  ha  position  will  de- 
note a  subsequent  Intention.    The  gift  of  • 
an  estate  of  inheritance  In  lands  may  be  re- 
stricted by  subsequent  words." 

And  so  decisions  might  be  cited  almost 
without  limit.  Generally  the  words  "fee  sim- 
ple" mean  an  absolute  estate  of  inheritance, 
but  not  necessarily  so.  A  title  in  fee  simple 
determinable  is,  in  a  qualified  sense,  a  fee- 
simple  title;  and  where,  as  here,  the  lan- 
guage is  followed  by  a  clearly  expressed  qual- 
ification, it  must  be  held  that  the  testator 
Used  the  first  words  in  that  sense. 

Counsel  for  appellees  seem  to  understand 
that  Friedman  v.  Steiner,  supra,  and  kindred 
cases,  are  not  in  harmony  with  the  later  de- 
cisions of  this  court  in  Wolfer  v.  Hemmer, 
144  IU.  564, 33  N.  B.  751;  Jones  v.  Fort  Huron 
Thresher  Co.,  171  111.  502, 49  N.  B.  700;  Burton 
v.  Gagnon,  180  111.  345,  54  N.  E.  279;  and 
Lambe  v.  Drayton,  182  HI.  110,  55  N.  E. 
189.  The  Jones  Case  is  clearly  distinguish- 
able, and  in  the  Burton  Case  the  construction 
of  the  will  under  consideration  was  not  con- 
curred in  by  a  majority  of  the  court.  When 
the  language  used  in  the  wills  construed  in 
the  other  two  cases  is  considered,  they  are  not 
thought  to  be  in  conflict  with  the  earlier 
cases.  Manifestly  they  do  not,  nor  were  they 
intended  to,  overrule  Friedman  v.  Steiner, 
and  the  long  line  of  cases  following  it  We 
think  the  doctrine  of  those  cases  clearly  ap- 
plicable to  this  case,  and,  as  stated  in  Koeffler 
v.  Koeffler,  supra,  having  become  a  rule  of 
property  in  this  state,  it  should  not  now  be 
departed  from.  Moreover,  we  entertain  no 
doubt  that  the  doctrine  is  founded  in  reason 
and  well  supported  by  authority.  It  cannot 
be  seriously  contended,  nor  do  we  understand 
counsel  to  Insist  that  the  language  In  the  last 
sentence  of  the  first  paragraph,  "if  not  dis- 
posed of  by  Mary  Maria  Yates,"  etc.,  can  be 
construed  to  give  her  the  unqualified  power 
of  disposition.  In  fact  those  words  confer 
no  power  whatever. 

Our  conclusion  Is  that,  by  the  terms  of  her 
father's  will,  Mary  Maria  Yates  took  the  fee- 
simple  title  in  remainder  after  the  termina- 
tion of  her  mother's  life  estate,  determinable 
upon  her  death  before  that  of  her  mother. 
The  remainder  In  fee  would  seem,  upon  all 
the  authorities,  to  be  a  vested  remainder,  and 
not  merely  contingent  Chapin  v.  Nott,  203 
111.  341,  67  N.  E.  833,  and  cases  cited  on  page 
353,  203  111.,  67  N.  E.  833. 

Did  the  court  err  In  holding  the  second  par- 
agraph of  the  fourth  clause  void?  It  seems 
to  be  conceded  that  the  decree  was  based  up- 
on the  allegations  of  the  bill  that  the  trust 
attempted  to  be  provided  for  in  that  para- 
graph is  "void  for  uncertainty,  incomplete- 
ness, and  ambiguity."  The  point  is  made, 
however,  by  counsel  for  appellees,  that,  at 
most  the  trust  there  provided  for  is  a  mere 
passive  or  dry  trust;  the  legal  title  to  the 
Putz  farm  vesting  absolutely  in  Mary  Maria 
Yates  by  operation  of  the  statute  of  uses. 
If  the  premise  of  this  proposition  is  correct 
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the  conclusion  cannot  be  denied.  We  ate  at 
-  loss,  however,  to  perceive  how  a  valid  trust 
could  be  held  to  exist,  under  the  provisions 
of  the  will,  without  also  holding  that  active 
duties  are  imposed  upon  the  trustee;  and  the 
point  need  not,  therefore,  be  considered  sep- 
arately. It  may  be  conceded  that  the  decla- 
ration of  a  trust  must  be  reasonably  certain 
in  Its  material  terms,  and  that  this  requisite 
of  certainty  includes,  first,  the  subject-matter 
or  property  embraced  within  the  trust;  sec- 
ond, the  beneficiaries  or  persons  in  whose  be- 
half the  trust  is  created;  third,  the  nature 
and  quantity  of  Interests  which  they  are  to 
have;  and,  fourth,  the  manner  in  which  the 
trust  is  to  be  performed.  If  the  language  is 
so  vague,  general,  or  equivocal  that  any  one 
of  these  necessary  elements  of  the  trust  Is 
left  In  real  uncertainty,  the  trust  must  fall, 
or,  If  any  one  of  the  three  things  necessary  to 
constitute  a  trust  Is  wanting  (that  is,  first, 
sufficient  words  to  raise  It;  second,  a  definite 
subject;  and,  third,  a  certain  or  ascertained 
object),  the  trust  will  fall.  It  is  not  practica- 
ble to  adopt  any  specific  definition  of  a  trust 
which  can  be  applied  to  all  cases.  Many  at- 
tempted definitions  are  to  be  found  in  the 
text-books  and  decided  cases,  but  it  is  unim- 
portant here  to  accept  one  rather  than  anoth- 
er. All  must  agree  that  It  is  not  necessary  to 
the  validity  of  a  trust  that  every  element 
necessary  to  constitute  it  must  be  so  clearly 
expressed  in  detail  In  the  instrument  creating 
It  that  nothing  can  be  left  to  inference  or  im- 
plication. No  particular  form  or  words  are 
necessary,  but,  wherever  an  intention. to  cre- 
ate a  trust  can  be  fairly  collected  from  the 
language  of  the  instrument  and  the  terms 
employed,  such  Intention  will  be  supported 
by  the  courts.  Fisher  v.  Fields,  10  JohnB.  485; 
2  Story's  Eq.  Jur.  8  980;  Hagan  v.  Varney, 
147  III.  281,  35  N.  B.  219. 

It  Is  conceded  by  counsel  for  the  appellees 
that  the  requisites  of  certainty  as  to  the  sub- 
ject-matter of  the  trust  and  the  beneficiaries 
are  in  this  will  sufficiently  expressed,  but 
their  contention  is  that  there  is  a  failure  to 
show  the  nature  and  quality  of  Interest  which 
the  beneficiaries  under  the  will  are  to  receive, 
and  that  the.  manner  in  which  the  trust  is  to 
be  executed  by  the  trustee  does  not  definitely 
appear  from  the  language  employed.  The 
subject-matter  or  property  embraced  In  the 
trust  is  the  Putz  farm.  The  beneficiary  Is 
Mary  Maria  Yates,  or,  In  case  of  her  death 
without  child  or  children  or  descendants  of 
child,  Lydia  Yates. 

As  will  be  seen  from  the  foregoing  state- 
ment, the  ambiguity,  uncertainty,  and  in- 
deflniteness  averred  in  the  bill  are,  first,  that 
the  will  does  not  provide  what  shall  become 
of  the  said  trust  fund  hi  the  event  of  the  death 
of  Mary  Maria  Yates  without  leaving  descend- 
ants; second,  that  it  is  void,  as  violating  the 
rule  against  perpetuities— no  point,  however, 
being  attempted  to  be  made  on  this  allegation; 
third,  that  no  provision  is  made  for  the  ac- 
counting by  the  trustee  to  his  cestui  que  trust; 


and,  fourth,  that  there  Is  no  provision  as  to 
when  the  trustee  shall  turn  over  the  trust  fund 
to  the  cestui  que  trust  or  to  any  one  else. 

The  declared  purpose  of  the  testator  in 
creating  the  trust  is  to  provide  a  competency 
for  his  daughter— that  is,  not  merely  a  bare 
living,  but  a  sufficiency  for  her  support,  main- 
tenance, and  education  according  to  her  de- 
gree and  position  in  life— and  that  such  fund 
shall  not  be  liable  for  her  debts  in  any  manner 
whatever.  The  duration  of  the  trust  as  first 
provided  Is  expressly  made  during  the  natural 
life  of  the  daughter,  but,  if  she  dies  without 
descendants,  then  during  the  life  of  her  moth- 
er, Lydia  Yates.  Upon  the  death  of  the  daugh- 
ter leaving  no  descendants,  and  the  'death  of 
her  mother,  the  trust  will  terminate,  and  the 
fee,  by  the  express  language  of  the  will,  vest 
In  the  brothers  and  sisters.  The  only  uncer- 
tainty is  as  to  what  shall  be  done  with  the 
trust  property  In  case  Mary  Maria  Yates  dies 
leaving  Issue.  Will  it  go  to  such  issue  in  fee, 
or  will  it  fall  back  into  the  estate  as  Intestate 
property,  and  descend  to  the  heirs  of  William 
U.  Yates?  Our  opinion  is  that  It  will  vest 
.in  the  issue  of  Mary  Maria  Yates.  That 
seems  to  <be  the  fair  Inference  from  the  lan- 
guage used.  If  she  dies  without'  issue,  then 
the  trust  continues  during  the  life  of  Lydia 
Yates,  and  the  fee  vests  in  the  brothers  and 
sisters.  If  Mary  Maria  Yates  dies,  leaving 
issue,  that  Is  clearly  the  end  of  the  trust,  and 
It  seems  to  be  the  intention  of  the  testator 
that  the  fee  shall  vest  in  her  Issue.  This  con- 
struction is  in  harmony  with  the  rule  of  law 
that,  where  a  party  tlisposes  of  his  estate, 
the  presumption  is  that  he  intended  to  dis- 
pose of  all  of  it,  and  courts  will  so  construe 
the  will  as  to  leave  no  part  of  the  estate  as 
Intestate  property.  But  suppose  this  view 
cannot  be  sustained;  must  the  entire  trust 
fail?  We  think  not  The  duration  of  the 
trust  Is  now  definite,  and  may  never  become 
uncertain.  Certainly  a  court  will  not  defeat 
the  clearly  expressed  intention  of  a  testator 
because  a  contingency  may  arise  in  the  future 
which  will  render' the  trust  uncertain.  But  it 
may  be  possible  that  the  question  as  to  where 
the  fee  goes  in  case  Mary  Maria  Yates  dies 
leaving  issue  cannot  finally  be  determined 
upon  this  record.  In  case  William  H.  Yates 
left  a  son  or  other  heirs  who  were  not  made 
parties  to  this  bill,  they  would  be  entitled  to 
be  heard  on  the  question  as  to  whether  the 
Putz  farm  shall  vest  In  the  Issue  of  Mary 
Maria  Yates,  or  descend  to  all  of  the  heirs  of 
William  H.  Yates. 

The  fact  that  the  times  and  manner  of  ac- 
counting for  the  rents  and  profits  of  the  trust 
estate  are  not  fixed  cannot  render  the  trust 
void.  The  law  will  compel  the  trustee  to 
render  accounts  in  proper  manner  and  at 
proper  times.  The  absence  of  specific  direc- 
tions as  to  when  and  In  what  manner  the 
trustee  shall  render  bis  accounts  simply 
leaves  that  matter  to  be  determined  by  con- 
struction. If  the  trustee  and  cestui  que  trust 
disagree  on  that  subject,  the  courts  may  be 
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resorted  to  for  a  settlement  of  the  differ- 
ences. In  such  a  case  the  parties,  and,  if  nec- 
essary, the  court,  would  be  compelled  to  take 
Into  consideration  the  nature  of  the  property, 
bow  and  when  the  rents  and  profits  will 
probably  accrue,  and  all  other  facts  and  cir- 
cumstances affecting  the  question.  2  Perry 
on  Trusts,  f>5  821-843;  Lehman  v.  Bothbarth, 
150  111.  270,  42  N.  B.  777;  Carpenter  v.  Da- 
vis, 72  I1L  14;  Hale  v.  Hale,  125  111.  399,  17 
N.  E.  470. 

It  is  clearly  the  duty  of  the  trustee  to  turn 
over  all  the  rents  and  profits  of  the  farm  as 
they  accrue.  The  trustee  has  nothing  what- 
ever to  do  with  the  question  as  to  what  Is 
reasonably  necessary  for  the  support  and 
maintenance  of  the  cestui  que  trust  The 
trust  Is  not  merely  to  provide  her  a  bare  sup- 
port. Her  father  provides  this  trust  in  order 
to  secure  her  a.  competency;'  that  is,  a  suffi- 
ciency for  her  support,  etc.  She  is  there- 
fore entitled  to  all  of  the  Income  arising 
from  the  farm  set  apart  by  her  father  for  her. 
That  be  intended  her  to  have  it  ail  is  fur- 
ther manifested  by  the  provision  authorizing 
the  trustee  to  turn  the  property  over  to  her 
and  her  mother  for  such  period  as  be  may  see 
fit,  be  ceasing  to  be  liable  for  the  rents  dur- 
ing such  period.  We  are  unable  to  concur  In 
the  view  that  this  provision  is  contrary  to 
the  idea  of  a  trust  It  simply  vests  in  the 
trustee  a  discretion  to  rent  the  property  to 
others,  or  let  the  daughter  and  her  mother 
use  and  enjoy  it  for  such  period  as  he  may 
choose.  Such  a  discretion  is  not  inconsistent 
with  his  duties  as  trustee.  Rife  v.  Geyer,  59 
Pa.  383,  98  Am.  Dec.  315.  Whom  the  rents 
and  profits  shall  go  to  at  the  death  of  Mary 
Maria  Yates  is  sufficiently  disposed  of  by 
what  has  already  been  said.  These  rents 
and  profits  do  not  accumulate  in  the  hands  of 
the  trustee,  but  are  paid  over  to  the  cestui 
que  trust,  or  her  guardian  during  her  minori- 
ty, as  they  are  received.  How  they  shall  be 
used  during  her  minority  would  be  for  the 
guardian  to  determine,  and  after  she  becomes 
of  age  she  can  do  as  she  pleases  with  her 
own.  If  rents  and  profits  have  accrued  and 
have  not  been  collected  and  paid  over  at  the 
time  of  her  death,  they  would  go  to  her  ad- 
ministrator or  executor,  like  any  other  prop- 
erty of  which  she  may  die  seised.  The  fund 
created,  which  is  not  to  be  liable  for  her 
debts,  does  not  refer  to  the  rents  and  profits 
after  they  are  paid  to  her,  but  does  refer  to 
the  farm  from  which  they  arise;  to  the  rents 
and  profits  before  they  are  paid  into  the 
hands  of  the  trustee,  and  also  while  they  are 
in  his  hands. 

The  point  that  the  fact  that  the  will  au- 
thorizes the  trustee,  in  the  event  of  his  sick- 
ness, old  age,  or  for  any  other  good  cause  ap- 
pearing to  him,  to  appoint  his  successor,  ren- 
ders the  trust  void,  is  clearly  without  force. 
His  action  in  that  regard,  if  arbitrarily  or 
unwisely  exercised,  would  be  controlled  by 
tbe  courts  upon  application  of  the  cestui  que 
trust,  even  without  this  provision.  There 
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can  be  no  doubt  that  the  court  would  have 
the  power  to  appoint  some  suitable  person 
to  execute  the  trust  if  for  any  reason  Jeffer- 
son Orr  became  incapable  of  doing  so. 

Conceding  that  the  trust  provisions  of  this 
will  are  not  altogether  explicit  and  absolute- 
ly certain,  yet  these  uncertainties  are  such 
as  a  court  of  equity  will  aid  by  construction, 
and  not  such  as  will  defeat  tbe  intention  of 
the  testator  to  provide  in  bis  own  way  for 
his  daughter. 

We  are  of  the  opinion  that  it  was  error  In 
the  court  below  to  hold  the  trust  absolutely 
null  and  void.  It  follows  that  so  much  of 
the  decree  as  finds  a  life  estate  in  Mary 
Maria  Yates  is  also  erroneous.  The  decree 
of  tbe  circuit  court  will  therefore  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed.    Reversed  and  remanded. 


(309  III.   88) 

HEPPE  et  al.  v.  SZCZEPANSKI  et  aL 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

executor's  final  bepobt—  seevice  on  minob 
heib8— obdeb  setting  aside  bepobt— sale 
of  beamy— fraudulent  chabacteb— juris- 
diction of  minors— trust  deed — subse- 
quent purchases  —  notice— improvements 
bt  co-tenant— contbibution. 

1.  Notwithstanding  1  Starr  &  C.  Ann.  St. 
1896,  pp.  336,  337,  c.  3,  par.  112,  provides  that 
no  final  settlement  shall  be  made  and  approved 
unless  decedent's  heirs  have  been  notified  thereof 
in  such  manner  as  the  court  may  direct  it  is  im- 
material whether  minor  heirs  were  properly 
served  with  notice  of  an  executor's  final  report 
and  his  discharge,  where  the  order  was  favor- 
able to  the  minors,  in  that  a  release  of  a  portion 
of  the  widow's  award  was  thereby  approved. 

2.  A  probate  court  has  jurisdiction  to  set 
aside  at  a  subsequent  term  an  order  discharging 
an  executor. 

3. 1  Starr  &  C.  Ann.  St  1896,  p.  329,  e.  8,. 
par.  103,  provides  that  where  a  petition  is  filed 
by  a  personal  representative  for  the  sale  of  real- 
ty, the  heirs  must  be  served  by  reading  the  sum- 
mons to  them,  or  leaving  a  copy  thereof  at  their 
usual  place  of  abode  with  some  member  of  the 
family  10  years  old  or  more,  and  informing  such 
person  of  the  contents  thereof.  After  releas- 
ing a'  portion  of  her  award,  and  the  discharge 
of  the  execntor,  a  widow,  who  occupied  realty  as 
co-tenant  with  her  minor  children  under  dece- 
dent's will,  began  negotiations  for  a  loan  on 
the  property  with  an  attorney,  who  had  tbe 
widow's  brother  execute  a  deed  of  trust  to  him. 
The  next  day  this  deed  was  recorded,  and  the 
widow,  by  the  attorney,  petitioned  for  an  order 
vacating  the  executor's  discharge  and  withdraw- 
ing the  widow's  release  of  her  award  as  execut- 
ed by  mistake,  and  for  a  sale  of  the  realty  to 
pay  the  award.  This  order  being  secured,  the 
executor  petitioned  for  permission  to  sell  the 
property ;  the  summons  being  served  on  the  mi- 
nor heirs  by  leaving  a  copy  thereof  with  the 
widow.  The  property  was  sold  as  unincumbered 
to  the  widow  s  brother,  who,  on  the  same  day 
that  he  received  a  deed,  executed  a  conveyance 
to  the  widow,  who  afterwards  conveyed  to  the 
executor.  No  consideration  was  paid  for  any 
of  these  deeds,  and  the  brother  was  not  present 
at  the  executor's  sale,  and  knew  nothing  about 
it.  It  did  not  appear  that  any  credit  was  made 
on  the  widow's  award.  Held,  that  the  proceed- 
ings were  collusive  and  fraudulent,  being  really 
in  the  interest  of  the  widow  as  a  party  adverse 
to  the  minor  heirs,  so  that  the  service  had  on 
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them  by  leaving  process  with  the  widow  was  in- 
sufficient to  give  jurisdiction  of  their  persons. 

4.  After  a  release  of  the  balance  of  her  award 
and  a  discharge  of  the  executor,  a  widow  began 
negotiations  for  a  loan  with  an  attorney,  who 
prepared  a  trust  deed  to  himself,  which  was  ex- 
ecuted by  the  widow's  brother,  who  at  the  time 
had  no  title  to  the  property.  The  widow  then 
petitioned  for  an  order  setting  aside  the  execu- 
tor's discharge,  and  her  release,  and  for  sale  of 
the  realty.  The  order  was  granted,  and  on  the 
executor's  sale  the  widow's  orother  became  the 
purchaser,  and  immediately  conveyed  to  the  wid- 
ow. Held,  that  purchasers  of  the  trust  deed 
were  charged  with  notice  that  the  proceedings 
were  fraudulent  as  to  minor  heirs,  whose  inter- 
est in  the  property  was  not  bound  by  the  trust 
deed. 

5.  The  purchaser  of  an  incumbrance  on  real 
estate  is  charged  with  notice  of  the  rights  of 
parties  in  possession. 

6.  A  tenant,  against  whom  improvements 
made  by  a  co-tenant  without  his  knowledge  are 
to  be  charged,  will  be  charged,  not  with  fhe 
price  thereof,  but  only  with  his  proportion  of 
the  amount  which,  at  the  time  of  partition,  they 
add  to  the  value  of  the  premises. 

Appeal  from  Circuit  Court,  Cook  County; 
h.  Honore,  Judge. 

Suit  by  Rosalia  Szczepanskl  and  others 
against  Mary  Heppe,  as  executrix  of  the  last 
will  of  George  Heppe,  deceased,  and  others. 
Decree  for  plaintiffs,  and  Mary  Heppe  and 
certain  other  defendants  appeal.    Affirmed. 

This  is  a  bill,  filed  in  the  circuit  court  of 
Cook  county  on  June  19,  1899,  by  the  appel- 
lees against  the  appellants,  and  other  parties 
herein  named,  for  partition,  and  for  the  re- 
moval of  certain  deeds  and  trust  deeds  as 
clouds  upon  the  title  of  the  appellees.  An- 
swers were  filed  to  the  bill,  and  a  reference 
was  taken  to  a  master  in  chancery,  who  took 
testimony,  and  reported  the  same  and  his 
conclusions.  A  final  decree  was  rendered 
substantially  in  accordance  with  the  prayer 
.of  the  bill  and  for  partition,  and  appointing 
commissioners  to  make  the  same.  The  pres- 
ent appeal  is  prosecuted  from  such  decree. 

The  facts  are  substantially  as  follows:  On 
January  10,  1895,  Frank  Szczepanskl  died 
testate,  owning  lot  33  in  block  3  In  Sherman's 
addition  to  Holstein,  In  Cook  county,  being 
the  property  here  sought  to  be  partitioned, 
and  left,  him  surviving,  his  widow,  Hatha- 
rina  Szczepanskl,  and  four  children,  to  wit, 
Martha  Szczepanskl,  Stanislava  Szczepanskl, 
Rosalia  Szczepanskl,  and  Marianna  Szcze- 
panskl. Said  testator  by  the  terms  of  his 
will  gave  to  bis  wife  and  four  children  said 
property  in  equal  shares.  His  will  was  pro- 
bated in  the  probate  court  of  Cook  county  on 
February  8,  1895.  Joseph  Kucharski  was  ex- 
ecutor of  the  will;  letters  testamentary  hav- 
ing been  issued  to  him  on  February  8,  1895. 
On  March  5, 1895,  an  inventory  was  filed  and 
approved,  which  showed  the  property  in  ques- 
tion, and  on  the  same  day  an  appraisement  of 
personal  property,  amounting  to  $408.52,  and 
a  widow's  award  of  $1,330,  were  approved  In 
said  probate  court.  Proof  of  heirship  was 
made  in  the  estate,  and  on  March  5, 1897,  the 

f  6.  See  Mortgages,  vol.  SS,  Cent  Dig.  {  684. 


executor  filed  his  final  report,  dated  March  2, 
1897,  which  was  approved  on  March  30,  1897, 
and  therein  recites  that  the  personal  proper- 
ty, which  was  appraised  at  $408.52  on  March 
11,  1895,  was  turned  over  to  the  widow  to  be 
applied  on  her  award.  Katharina  Szczepan- 
skl, widow  of  Frank  Szczepanskl,  married 
one  Witt  Obecny  after  the  death  of  her  hus- 
band, Frank  Szczepanskl.  The  probate  court 
on  March  30,  1897,  ordered  that  such  final  re- 
port should  stand  as  a  final' account,  and 
that  the  executor  should  be  discharged.  Aft- 
er the  death  of  Frank  Szczepanskl,  the  wid- 
ow and  children  lived  on  the  premises  as  a 
homestead,  and  at  the  time  of  the  final  decree 
herein  were  occupying  the  same  as  a  home- 
stead. After  the  death  of  their  father,  Mar- 
tha Szczepanskl  and  Stanislava  Szczepanskl 
died,  leaving  their  mother  and  the  appellees 
herein  their  heirs  at  law.  On  June  10,  1897, 
Katharina  Obecny  applied  to  Theodore  H. 
Schintz  for  a  loan  upon  the  premises  in  ques- 
tion for  the  purpose  of  Improving  the  same. 
Schintz  asked  her  if  she  could  get  a  man  In 
whom  they  could  place  confidence,  and  said 
that,  if  she  could,  be  would  fix  matters  and 
make  the  loan,  whereupon  she  requested  her 
brother,  Kazmierz  Kluczynskl,  to  help  her  out, 
and  took  him  down  to  Schlntz's  office.  On 
that  day  (June  10,  1897)  Schintz  having  pre- 
viously prepared  a  note  for  $4,000  and  a  trust 
deed  to  himself  as  trustee  to  secure  the  same, 
Kluczynskl  signed  said  note  and  trust  deed; 
the  note  being  due  five  years  after  date,  with 
Interest  at  6  per  cent,  per  annum,  secured 
by  10  semiannual  interest  notes,  and  the  trust 
deed  conveying  the  premises  above  described. 
This  note  for  $4,000  and  the  trust  deed  to 
Schintz  as  trustee  were  without  any  consid- 
eration when  executed;  Kluczynskl  having 
received  no  money  for  the  execution  thereof. 
The  trust  deed  was  recorded  on  the  next  day, 
June  11,  1897. 

On  June  11,  1897,  Katharina  Obecny  filed 
In  said  probate  court  her  petition,  by  Schintz 
and  his  partner  as  attorneys,  asking  that 
the  order  of  March  SO,  1897,  declaring  the 
estate  settled,  be  vacated,  and  that  she  have 
leave  to  withdraw  her  receipt  for  the  balance 
of  her  widow's  award,  and  that  an  order 
might  be  entered  directing  the  executor  to 
sell  the  real  estate  to  pay  such  widow's 
award.  Thereupon,  on  June  21,  1897,  the 
probate  court  entered  an  order,  reciting  there- 
in that  Katharina  Obecny,  formerly  Katha- 
rina Szczepanskl,  widow  of  the  deceased, 
Frank  Szczepanskl,  came,  by  Schintz  and  an- 
other, her  solicitors,  and  presented  her  peti- 
tion, asking  for  leave  to  withdraw  her  re- 
ceipt for  the  balance  of  her  widow's  award 
due  her  as  widow  of  said  deceased,  the  said 
receipt  having  been  signed  by  her  by  mis- 
take, and  also  came  Joseph  Kucharski,  the 
executor,  by  his  solicitors,  and  also  came  Ro- 
salia Szczepanskl  and  Marianna  Szczepanskl, 
minor  heirs  of  said  deceased,  by  their  guard- 
ian ad  litem,  and  that  it  appeared  to  the 
court,  from  evidence  introduced,  that   said 
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widow  signed  said  receipt  by  mistake,  and 
that  she  was  not  in  fact  paid  to  exceed  the 
sum  of  $400;  and  the  court,  being  fully  ad- 
vised In  the  premises,  ordered  that  the  said 
widow  have  leave  to  withdraw  the  receipt 
for  the  balance  due  her  on  said  widow's 
award,  the  same  having  been  signed  by  her 
by  mistake,  and  that  Joseph  Kucharski,  ex- 
ecutor of  the  last  will,  etc.,  proceed  to  sell 
the  real  estate  of  said  deceased  to  pay  such 
balance,  after  presenting  to  the  court  a  just 
and  true  account  of  the  personal  estate  and 
debts  of  said  deceased,  as  required  by  stat- 
ute. 

Subsequently,  onv  September  7,  1807,  the 
executor  filed  in  the  probate  court  a  peti- 
tion, setting  up  all  the  proceedings  thereto- 
fore taken  as  hereinbefore  detailed;  that 
said  Rosalia  and  Marianna  are  both  unmar- 
ried, and  are  minors,  having  no  guardian  re- 
siding in  Illinois;  that  the  only  persons  in- 
terested in  the  estate,  as  legatees  or  dev- 
isees, are  the  widow  and  children  above 
named;  that  the  testator  died,  owning  the 
property  above  mentioned,  which  at  the  time 
of  his  death  was  in  the  possession  and  oc- 
cupation of  his  widow  and  her  family;  and 
that  no  persons  other  than  those  above  nam- 
ed held  liens  against  the  estate,  or  any  part 
thereof— and  praying  that  Katharina  Obecny 
and  Witt  Obecny  and  Rosalia  and  Marianna 
Szczepanski  may  be  made  defendants  and 
summons  issued  as  to  them,  and  a  guardian 
ad  litem  be  appointed  for  them,  and  upon  a 
final  hearing  that  a  decree  may  be  entered 
for  the  sale  of  the  property  described  in  the 
petition.  The  summons  issued  upon  the  pe- 
tition for  the  sale  of  the  real  estate  to  pay 
the  balance  of  $921.48,  due  the  widow  upon 
her  award,  was  not  served  personally  upon 
the  appellees,  who  are  minors,  but  was  serv- 
ed upon  them  by  leaving  a  copy  with  their 
mother,  Katharina  Obecny,  a  member  of  the 
family  of  the  age  of  10  years  and  upwards, 
and  informing  her  of  the  contents  thereof, 
on  the  9th  day  of  September,  1887.  There- 
after, on  October  8,  1887,  a  decree  was  en- 
tered by  the  probate  court  ordering  a  sale 
of  the  property.  The  decree  recites  that  the 
petition  for  sale  was  taken  as  confessed  by 
the  widow  and  her  husband,  and  that  the  ap- 
pellees were  served  with  process.  The  de- 
cree appointed  a  guardian  ad  litem  for  the 
minors,  and  sets  forth  the  entry  of  the  order 
of  March  30,  1897,  and  the  filing  of  the  pe- 
tition on  June  11,  1897,  for  the  vacation  of 
said  order,  and  also  finds  that  the  personal 
estate  was  insufficient  to  pay  the  claims  al- 
lowed, and  that  the  deficiency  amounts  to 
$821.48,  besides  expenses  of  administration; 
and  the  decree  thereupon  ordered  that  said 
real  estate  should  be  sold  for  cash  at  the 
judicial  salesroom  of  the  Chicago  Real  Es- 
tate Board,  No.  57  Dearborn  street,  in  Chi- 
cago, "subject  to  the  dower  and  homestead 
rights  of  the  widow  of  Bald  deceased,"  and 
that  said  petitioner  make  report  of  his  pro- 
ceedings.   The  nodce  of  the  sale,  dated  Oc- 


tober 14,  1897,  as  published  and  ported,  an- 
nounced that  all  the  right,  title,  and  inter- 
est of  Frank  Szczepanski,  deceased,  in  the 
property  in  question,  would  be  sold  for  cash 
on  November  12,  1897,  and  stated  that  the 
lot  was  Improved  by  a  one-story  cottage,  and 
subject  to  the  dower  and  homestead  rights 
of  the  widow  of  said  deceased,  and  also  that 
said  premises  were  unincumbered,  and  that 
no  deed  would  be  delivered  until  the  sale  had 
been  reported  to  and  approved  by  the  pro- 
bate court  On  November  12,  18U7,  the  ex- 
ecutor, Joseph  Kucharski,  reported  that  be 
had  sold  the  premises  for  $1,100  to  Kazmlerz 
Kluczyiiski,  and  that  the  same  were  struck 
off  to  him,  he  being  the  highest  and  best 
bidder  therefor,  which  report  of  sale  and  the 
sale  were  confirmed  in  open  court  on  Novem- 
ber 16,  1897. 

Afterwards,  on  November  18,  1897,  the  ex 
ecutor  executed  a  deed  of  the  premises  to 
said  Kluczyiiski,  which  deed  was  recorded 
on  November  18,  1897;  and  on  the  same  day 
(November  18,  1807)  Kluczynskl  and  wife 
conveyed  the  premises,  for  an  expressed  con- 
sideration of  $6,000,  to  Katharina  Obecny, 
who  was  the  sister  of  said  Kluczynskl.  On 
November  20,  1897,  Witt  and  Katharina 
Obecny  executed  a  trust  deed-  to  Frederick 
H.  Winston,  trustee,  to  secure  the  sum  of 
$2,000,  with  interest  of  which  note  and  trust 
deed  the  F.  J.  Dewes  Brewery  Company  is 
the  owner.  The  note  for  $4,000,  dated  June 
10,  1897,  and  payable  five  years  after  date, 
and  secured  by  the  trust  deed  on  these  prem- 
ises to  Schintz,  is  owned  by  the  appellant, 
Mary  Heppe,  executrix  of  the  last  will  of 
George  Heppe,  deceased,  and  Elizabeth  Hep- 
pe, Emma  Heppe,  William  Heppe,  and  Mary 
Heppe.  The  trust  deed  given  to  Schintz  was 
for  the  purpose  of  securing  a  loan  for  the 
building  of  improvements  on  said  premises, 
the  estimated  cost  of  which  was  fixed  by 
Schintz  at  $5,000;  but,  the  trust  deed  being 
for  only  $4,000,  Katharina  Obecny,  or  her 
husband,  or  both  of  them,  deposited  $1,000 
with  Schintz.  Schintz  paid  out  $2,936.62  to- 
ward the  construction  of  the  new  building  on 
the  premises,  of  which  about  $1,000  was  the 
cash  deposited  by  Katharina  Obecny  and  her 
husband.  The  amount  due  on  the  note  and 
trust  deed  to  Schintz  is  the  sum  of  $1,936.62. 
At  the  time  Schintz  made  the  loan  the  prem- 
ises were  improved  by  a  small  brick  cottage, 
which  had  a  store  and  two  rooms,  and  since 
making  the  loan  the  premises  have  been  im- 
proved by  a  three-story  brick  building,  in 
which  Katharina  Obecny  occupies  one  flat 
and  three  rooms  and  the  store,  and  keeps 
and  boards  the  children,  and  has  a  home- 
stead therein,  and  collects  the  rents  from 
the  balance  of  the  premises.  On  January  7, 
1899,  Katharina  Obecny  and  Witt  Obecny 
conveyed  the  premises  to  Joseph  Kucharski, 
subject  to  an  indebtedness  of  $5,100.  No 
homestead  right  was  ever  set  off  in  said  pro- 
ceeding. 

The  final  decree  of  the  court,  entered  on 
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December  16,  1903,  finds  the  facts  In  regard 
to  the  death  of  the  testator  and  the  Inter- 
ests of  his-devisees  as  they  have  been  above 
stated,  and  also  finds  the  facts  In  regard  to 
the  filing  of  the  petition  on  June  21,  1897, 
and  the  petition  for  the  sale  of  the  prem- 
ises, and  the  decree  of  sale  entered  on  Oc- 
tober 8,  1807,  and  the  report  of  the  executor 
that  he  had  made  such  sale  and  sold  the 
premises  to  Kazmlerz  Kluczynskl  for  $1,100, 
and  the  confirmation  of  the  sale  on  Novem- 
ber 10,  1897,  and  the  delivery  of  an  execu- 
tor's deed  to  the  purchaser.  The  decree  fur- 
ther finds  "that  the  purchaser  at  said  sale 
never  attended  the  same,  and  knew  noth- 
ing about  it,  and  that  nothing  was  paid  for 
the  deed,  and  that  no  consideration  passed 
therefor;  that  on  November  18, 1897,  the  pur- 
chaser at  such  sale  conveyed  said  premises 
to  Katharina  Obecny  for  the  pretended  con- 
sideration of  $0,000,  and  that  no  money  pass- 
ed, and  none  was  intended  to  pass";  tbat 
on  November  20,  1897,  Witt  and  Katharina 
Obecny  executed  the  trust  deed  above  named 
to  Winston,  as  trustee,  to  secure  $2,000;  and 
that  the  notes  for  $2,000  are  owned  by  the 
F.  J.  Dewes  Brewery  Company.  The  de- 
cree farther  recites  the  execution  of  the 
trust  deed  and  note  for  $4,000  to  Schintz,  as 
trustee,  and  that  said  note  is  owned  by  Mary 
Heppe  and  the  other  appellants  above  nam- 
ed. The  decree  further  finds  "that  the  trust 
deed  last  aforesaid  is  no  Hen  whatsoever 
upon  the  property  in  question;  that  the  pro- 
bate court  of  Cook  county  was  without  Ju- 
risdiction to  vacate  said  final  order,  declar- 
ing said  estate  settled  and  discharging  the  ex- 
ecutor, and  order  the  sale  of  said  real  estate 
to  pay  said  widow's  award,  after  the  lapse 
of  two  terms  of  said  probate  court  from  the 
day  said  final  order  was  entered  discharging 
the  executor;  that  the  proceedings  in  said 
probate  court,  and  the  pretended  sale  of  said 
premises  by  the  executor,  are  absolutely 
void,  and  of  no  force- or  effect  whatsoever; 
that  the  complainants  are  each  the  owners 
in  fee  simple  of  an  undivided  six-twentieths 
of  Bald  premises,  free  and  clear  of  the  lien 
of  each  and  all  of  said  trust  deeds,  herein- 
before found  to  have  been  executed;  that 
Katharina  Obecny  is  the  owner  In  fee  simple 
of  the  remaining  eight-twentieths  part  of  the 
said  premises,  subject  only  to  the  trust  deed 
to  Frederick  S.  Winston  as  trustee,  given  to 
secure  the  note  of  $2,000  aforesaid."  The 
court  thereupon  entered  a  decree  in  accord- 
ance with  the  findings  aforesaid,  and  direct- 
ed that  partition  be  made,  and  appointed 
commissioners  for  that  purpose.  The  defend- 
ants below  Kazmlerz  Kluczynski,  Katharina 
Obecny,  Witt  Obecny,  Joseph  Kucharski, 
Theodore  H.  Schintz,  trustee,  and  Chicago 
Title  &  Trust  Company,  successor  in  trust, 
were  defaulted,  and  order  pro  confesso  was 
entered  against  them. 


Albert  H.  Meads,  for  appellants. 
Tripp,  for  appellees. 


Arnold 


MAGRUDER,  J.  (after  stating  the  facts). 
By  the  death  of  the  testator,  Frank  Szcze- 
panski,  on  January  10,  1895,  his  widow  and 
four  daughters  became,  as  devisees  by  the 
terms  of  his  will,  the  owners  each  of  an 
undivided  one-fifth  interest  in  the  lot,  de- 
scribed in  the  bill  herein  and  sought  to  be 
partitioned.  By  the  subsequent  death  of 
two  of  the  children,  who  were  minors,  the 
appellees,  the  two  surviving  children,  also 
minors,  became  the  owners,  each,  of  an  un- 
divided six-twentieths  of  the  premises  In 
question,  and  the  widow,  Katharina  Obecny, 
then  the  wife  of  Witt  Obecny^  (formerly 
Katharina  Szczepanskl),  became  the  owner 
of  an  undivided  eight-twentieths  of  said  lot 
Therefore  the  widow,  Katharina  Obecny, 
and  the  appellees,  Rosalia  Szczepanskl  and 
Marianna  Szczepanskl,  minors,'  were  tenants 
in  common,  owning  the  respective  undivided 
interests  above  named  at  the  time  of  the 
transactions  hereinafter  named. 

No  claims  whatever  appear  to  have  been 
filed  by  creditors  against  the  estate  of  the 
deceased  testator,  Frank  Szczepanskl.     The 
widow's  award  was  fixed  by  the  appraisers 
at   $1,330,   and   the   whole   amount    of   the 
personal  property  was  appraised  at  $408.52. 
After  the  personal   property,   amounting  to 
$408.52,     was    applied    upon    the    widow'B 
award,  there  remained  a  deficiency  of  $921.- 
48.    In  March,  1897,  the  executor  made  his 
final  report,  and  attached  to  the  report  was 
a  receipt  by  the  widow  for  the  $408,-52  to 
be  applied  on  her  award  of  $1,330,  and  also 
attached  to  such  final  report  was  a  release 
by  the  widow  of  the  balance  of  her  award, 
to  wit  $921.48.    As  a  part  of  the  receipt 
and  release,  so  attached  to  the  executor's 
final  report,  the  widow  assented  that  such 
report  be  accepted  as  a  final  report   and 
that   the    executor,    Joseph    Kucharski,   be 
discharged  from  all   further  duties  as  the 
executor  of  the   last  will  of  her   deceased 
husband.    Accordingly,  on  March  30,   1897, 
an  order  was  entered  by  the  court,  by  the 
terms  of  which  such  final  report  was  ac- 
cepted, and  the  executor  was  discharged.    It 
appears  from  such  portions  of  the  record  of 
the  probate  court  in  the  estate  of  the  de- 
ceased testator  as  were  Introduced  in  evi- 
dence that  on  March  5,  1807,  a  written  no- 
tice to  the  appellees,  being  then  minors,  was 
drawn  by  the  attorneys  of  the  executor,  to 
the  effect  that  he  had  filed  his  final  report, 
and  would,  on  March  19th,  ask  to  have  the 
executor    discharged    from    further   service 
and  the  report  confirmed.    This  notice  was 
served  by  leaving  copies  with  Rosalia  and 
Marianna  Szczepanskl,  the  appellees  herein, 
on  March  9,  1897.    Section  112  of  the  act  in 
regard  to  the  administration  of  estates  pro- 
vides "that  no  final  settlement  shall  be  made 
and  approved  by  the  court,  unless  the  heirs 
of  the  decedent  have  been  notified  thereof, 
in  such  manner  as  the  court  may  direct" 
1  Starr  &  C.  Ann.  St.  1896,  pp.  336,  887,  c. 
3,  par.  112i    It  docs  not  appear  here  tbat 
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tliis  service  of  notice  upon  the  minor  devisees 
In  person  was  a  service  "1b  such  manner  as 
the  court  may  direct";  It  not  being  shown 
that  the  court  made  any  direction  upon  the 
subject.  But  it  Is  immaterial  whether  the 
appellee  minors  were  properly  served  with 
notice  of  the  filing  of  the  final  report  and  the 
discharge  of  the  executor,  or  not,  because  the 
final  order  of  March  80,  1897,  was  favorable 
to  the  minors,  in  that  thereby  the  unpaid 
portion  of  the  widow's  award,  to  wit,  $921.48, 
which  was  a  claim  against  the  estate,  was 
released  at  the  same  time  when  the  executor 
was  discharged.  The  estate  of  the  minors 
was  thereby  relieved  from  liability  for  said 
portion  of  the  widow's  award  so  released. 

Subsequently,  however,  on  June  11,  1897,  a 
petition  was  filed  by  the  widow,  who  had  then 
become  the  wife  of  Witt  Obecny,  and  who 
was  a  tenant  in  common  in  the  ownership  of 
the  premises  with  the  minor  appellees,  to  set 
aside  the  order  discharging  the  executor  and 
releasing  the  balance  of  the  widow's  award 
remaining  after  applying  the  amount  of  the 
personal  property  thereon.    Afterwards,  and 
in  pursuance  of  this  petition,  an  order  was 
entered  by  the  probate  court  on  June  21, 1897, 
vacating  the  order  of  March  30,  1897,  dis- 
charging the  executor,  and  in  such  order  of 
vacation  it  was  recited  that  the  widow  should 
have  leave  to  withdraw  her  receipt  for  the 
balance   of   the   widow's   award    upon    the 
ground  that  the  same  had  been  signed  by  her 
by  mistake,  and  it  was  therein  ordered  that 
the  executor  proceed  to  sell  the  real  estate 
of  the  deceased  to  pay  such  balance,  after  pre- 
senting to  the  court  a  Just  and  true  account 
of  the  personal  estate  and  debts  of  the  de- 
ceased, as  required  by  statute. 

First.  It  is  contended  on  the  part  of  appel- 
lees, and  It  was  found  by  the  court  below  in 
its  decree,  that  the  order  of  June  21,  1897, 
vacating  the  previous  order  of  March   30, 
1897,  was  void,  as  having  been  made  at  a 
term  subsequent  to  that  at  which  the  vacat- 
ed order  was  entered.    After  the  order  of 
March  30,  1897,  was  entered,  two  terms  bad 
passed  before  the  order  of  June  21, 1897,  was 
entered,  which  set  aside  the  previous  order 
discharging  the  executor.    We  are  unable  to 
agree  with  the  court  below  in  the  view  that 
the  court  was  without  Jurisdiction  to  enter 
toe  order  on  June  21,  1879,  for  the  reason 
that  it  was  made  at  a  subsequent  term  to 
the  order  of  March  80,  1897.    Undoubtedly 
the  general  rule  is  that,  after  a  term  has 
passed,  a  court  has  no  authority  or  discre- 
tion  at  a  subsequent  term  to  set  aside  a 
judgment  or  to  amend  it,  except  in  matters 
of    form  and  for  the  purpose  of  correcting 
clerical  errors.    Ayer  v.  City  of  Chicago,  140 
111.  262,  37  N.  E.  57,  and  cases  referred  to  on 
page  266,  149  111.,  page  58,  37  N.  B    It  has 
been  beld  by  this  court  in  a  number  of  cases 
that  the  county  court  or  probate  court,  in 
the    settlement  of  estates,   is   vested   with 
equitable  as  well  as  legal  powers,  and  that, 
An    the  adjustment  of  accounts  of  executors, 


administrators,  and  guardians,  the  county 
court  has  equitable  Jurisdiction  and  may 
adopt  equitable  forms  of  procedure.  Millard 
v.  Harris,  119  111.  185, 10  N.  E.  387,  and  cases 
on  page  198,  119  111.,  page  394,  10  N.  E.; 
Spencer  v.  Boardman,  118  111.  553,  9  N.  El 
330;  Shepard  v.  Speer,  140  111.  238,  29  N.  E. 
718.  In  the  latter  case  of  Shepard  v.  Speer, 
it  was  said  the  probate  court,  when  adjudi- 
cating upon  matters  pertaining  to  the  settle- 
ment of  estates,  is  clothed  with  authority  to 
exercise  equitable  powers  like  a  court  of  eq- 
uity. A  court  of  equity  would  certainly 
have  power  to  set  aside  such  an  order  as 
that  of  March  30,  1897,  If  the  entry  of  the 
latter  order  had  been  procured  by  fraud,  or 
was  due  in  any  way  to  accident  or  mistake. 
Fraud,  accident,  and  mistake  are  well-estab- 
lished grounds  of  equity  Jurisdiction.  The 
order  of  June  21,  1897,  entered  by  the  pro- 
bate court,  setting  aside  the  previous  order, 
recites  that  the  receipt  and  release  executed 
by  the  widow,  giving  up  the  balance  that 
was  due  to  her  upon  ber  award,  were  so  ex- 
ecuted by  mistake.  The  order  recites  that  it 
appeared  to  the  court  from  evidence  Intro- 
duced that  the  widow  signed  such  receipt  by 
mistake.  Therefore  the  probate  court,  In 
the  exercise  of  its  equitable  powers,  had  a 
right  to  set  aside  and  vacate  the  order  dis- 
charging the  executor,  even  though  such  ac- 
tion was  taken  by  It  at  a  subsequent  term. 
In  Schllnk  v.  Maxton,  153  Ul.  447,  38  N.  E. 
1063,  it  was  held  that  the  probate  court,  in 
the  exercise  of  its  equitable  Jurisdiction, 
might,  on  motion  at  a  subsequent  term,  set 
aside  its  own  order  allowing  a  claim  against 
an  estate,  if  mistake  or  fraud  had  interven- 
ed; and  in  that  case  it  was  said:  "So,  here, 
although  the  term  of  court  at  which  an  al- 
lowance was  made,  has  passed,  it  may,  for 
such  cause  as  would  move  a  court  of  equity 
upon  a  bill  filed,  entertain  a  motion  to  set 
aside  the  allowance."  In  Strauss  v.  Phil- 
lips, 189  111.  9,  59  N.  E.  560,  the  cases  of  Mil- 
lard v.  Harris,  supra,  and  Schlink  v.  Maxton, 
supra,  were  referred  to  and  approved.  See, 
also,  Marshall  v.  Coleman,  187  111.  556,  58  N. 
E.  628;  Tanton  v.  Keller,  167  111.  144,  47  N. 
B.  376;  Wright  v.  Simpson,  200  111.  56,  65  N. 
B  628. 

It  is  a  matter  of  doubt,  however,  although 
the  probate  court  may  have  bad  Jurisdiction 
to  enter  the  order  of  vacation  at  a  subse- 
quent term,  whether,  when  the  order  of  va- 
cation was  entered,  the  court  had  Jurisdic- 
tion over  the  persons  of  the  minors.  The  or- 
der, vacating  the  previous  order  discharging 
the  executor  and  reinstating  the  claim  of  the 
widow  for  the  balance  of  $921.48  due  upon 
her  award,  was  against  the  interest  of  the 
minors.  It  restored  a  claim  which  bad  been 
released,  and  directed  that  their  land  should 
be  sold  for  the  payment  of  that  claim.  It 
was  Important,  therefore,  that  they  should 
have  notice.  It  is  true  that  the  order  of 
June  21,  1897,  makes  the  following  recital: 
"And   also  come   Rosalia   Szczepanskl   and 


Digitized  by 


Google 


742 


70  NORTHEASTERN  REPORTER. 


(IB. 


Marianna  Szczepanskl,  minor  heirs  of  said 
deceased,  by  their  guardian  ad  litem."  But 
it  nowhere  appears  In  the  record  that  they 
received  any  actual  notice  that  the  order  of 
June  21,  1897,  vacating  the  order  discharging 
the  executor  would  be  applied  for.  When  a 
guardian  ad  litem  is  appointed  to  act  for  a 
minor,  it  must  be  for  a  minor  who  is  a  party 
to  the  suit.  "A  guardian  ad  Bteni  has  been 
defined  to  be  a  person  appointed  by  a  court 
of  justice  to  prosecute  or  defend  for  an  in- 
fant in  any  suit  to  which  he  may  be  a  par- 
ty." 10  Ency.  of  PI.  &  Pr.  p.  616.  It  is  no- 
where shown  that  these  appellees,  who  are 
minors,  and  who  own  twelve-twentieths  of 
the  land  ordered  to  be  sold,  were  made  par- 
ties by  any  service  of  any  kind.  Nor  is 
there  any  order  showing  the  appointment  of 
a  guardian  ad  litem  to  represent  them.  The 
order  of  June  21,  18W,  not  only  vacated  the 
previous  order  of  March  30,  1897,  but  it  con- 
tained also  the  following  order,  to  wit: 
"That  Joseph  Kucharski,  executor  of  the  last 
will  and  testament  of  said  deceased,  proceed 
to  sell  the  real  estate  of  said  deceased  to  pay 
such  balance,"  etc.  Section  99  of  the  act  in 
regard  to  administration  of  estates  provides 
that  the  widow,  heirs,  and  devisees  of  the 
testator  or  intestate,  and  the  guardians  of 
any  such  as  are  minors,  etc.,  shall  be  made 
parties.  1  Starr  &  0.  Ann.  St.  1896,  p.  325, 
c.  3,  par.  99.  We  are  Inclined  to  the  opinion 
that  the  order  of  June  21,  1897,  at  least  so 
far  as  it  directed  the  executor  to  make  a 
sale  of  these  premises,  was  void,  as  against 
these  appellees,  for  want  of  jurisdiction  over 
them  by  proper  service  of  notice  or  process. 
The  order  of  June  21,  1897,  does  not  recite 
or  state  that  such  minors  had  due  notice,  but 
merely  recites  that  a  guardian  ad  litem, 
whose  appointment  Is  not  shown,  came  Into 
court  when  the  order  was  entered.  The 
master  found  In  his  report  "that  the  record 
does  not  establish  the  fact  that  said  Rosalia 
and  Marianna  Szczepanskl  were  served  with 
notice  of  the  presentation  of  said  petition  to 
withdraw  said  receipt  and  to  sell  said  real 
estate."  In  the  case  at  bar  there  is  no  re- 
cital of  service  In  the  order  of  June  21,  1897, 
which  cures  the  failure  of  the  record  to  show 
service.  Law  v.  Grommes,  158  111.  492,  41 
N.  E.  1080;  Burr  v.  Bloemer,  174  111.  638,  51 
N.  E.  8521;  Botsford  v.  O'Conner,  57  111.  72. 

Second.  Independently,  however,  of  any 
question  as  to  the  void  character  of  the  order 
of  June  21,  1897,  the  record  discloses  such 
facts  as  make  it  inequitable  to  sustain  the 
sale  and  transfer  made  of  the  interest  In  the 
property  In  controversy,  which  belonged  to 
the  minor  appellees.  The  vacation  of  the  or- 
der which  discharged  the  executor,  and  the 
reinstatement  of  the  released  claim  of  the 
widow  for  the  balance  due  upon  her  award, 
were  not  made  in  good  faith  for  the  purpose 
of  realizing  by  a  sale  an  amount  of  money 
necessary  to  pay  what  was  due  her.  A 
scheme  was  concocted  by  Theodore  H. 
Schintz,  acting  with  ■  Katliarina  Obecny  and 


her  husband,  Witt  Obecny,  and  her  brother, 
Kazmierz  Kluczynskl,  which  had  for  Its  ob- 
ject the  acquisition  of  such  a  title  to  the  in- 
terests of  the  appellees  In  this  lot  as  would 
enable    Schintz    to    make    a    loan    thereon. 
When  Mrs.  Obecny  and  her  husband  went  to 
consult   Schintz  on   June  10,   1897,   he   sug- 
gested to  them  to  find  some  one  whom  they 
could  trust,  and  she  thereupon  named  her 
brother,  Kluczynskl.    On  the  very  next  day, 
to  wit,  June  11,  1897,  Schintz,  as  attorney 
for  Mrs.  Obecny,  filed  a  petition  for  her  to 
set  aside  the  order,  by  which  the  balance  due 
on  her  widow's  award  had  been  released  and 
the  executor  had  been  discharged.    At  the 
same  time  he  drew  a  note  for  $4,000,  and  the 
trust  deed  to  himself  as  trustee,  securing  the 
same  upon  the  whole  of  the  lot,  including  the 
interests,  not  only  of  the  appellees,  but  of 
the  widow.    He  thereupon  induced  Kluczyn- 
skl, the  widow's  brother,  to  sign  the  note  and 
trust  deed;   the  former  being  payable  to  the 
letter's  own  order  and  Indorsed  by  himself. 
Kluczynskl  says  that  be  received  no  money 
when  he  signed  the  note  and  trust  deed,  and 
that  he  did  not  know  what  he  was  signing. 
He  was  merely  requested  to  sign  such  papers 
as  would  enable  his  sister  and  brother-in-law 
to  obtain  some  money  to  put  up  a  new  build- 
ing upon  the  lot  in  question.   .The  trust  deed 
to  Schintz  to  secure  the  note  for  $4,000  was 
dated  June  10,  1897,  and  recorded  on  June 
11,  1897,  the  very  day  on  which  the  petition 
to  set  aside  and  vacate  the  order  of  March 
SO,  1897,  was  filed.    At  the  time  when  this 
trust  deed  to  Schintz  was  executed,   Kluc- 
zynskl had  no  title  at  all  to  this  lot,  or  any 
portion  of  it.    The  record  showed  that  the 
title  was  in  Katharina  Obecny  and  her  two 
minor  children,  the  present  appellees.    After 
the  order  of  June  21,  1897,  vacating  the  pre- 
vious order  had  been  entered,  and  after  the 
trust  deed  securing  the  note  for  $4,000  had 
been  executed  and  recorded,  then  a  petition 
was  filed  in  the  probate  court  by  the  executor 
for  the  sale  of  the  lot,  In  order  to  pay  the 
$921.48  due  to  Mrs.  Obecny  upon  her  award. 
This  petition  was  filed  on  September  8,  1897. 
On   October  8,   1897,  an  order  was  entered 
directing  a  sale  of  the  property  at  public 
vendue    for   cash,    In    order   to   realize   the 
amount  of  money  to  pay  the  deficiency  due 
upon  the  widow's  award.    After  notices  pub- 
lished and  posted,  a  sa^e  was  made  on  No- 
vember 12,  1897,  of  the  whole  of  the  lot  to 
Kluczynskl  for  the  sum  of  $1,100.    This  sale 
was  reported  to  the  probate  court  and  ap- 
proved.   But  the  probate  court  was  evidently 
imposed  upon.    The  evidence  shows  clearly 
that  Kluczynskl  was  not  present  at  the  sale 
and  knew  nothing  about  it    He  did  not  pay 
for  the  purchase  of  the  property,  to  the  ex- 
ecutor making  the  sale,  the  sum  of  $1,100,  or 
any  other  sum;  nor  did  his  sister,  Mrs.  Obec- 
ny, pay  any  money.    Both  she  and  the  pur- 
chaser,   Kluczynskl,    swear   that   they    paid 
nothing,  and  knew  nothing  about  the  approv- 
al of  the  sale.    There  is  nothing  to  show  that 
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this  $1,100  was  paid  into  court,  or  that  any 
portion  of  it  was  credited  upon  the  widow's 
claim  for  the  balance  of  her  award.  The  no- 
tice of  the  sale  announced  that  the  property 
was  unincumbered,  and  would  be  sold  sub- 
ject to  the  dower  and  homestead  of  the  wid- 
ow. At  the  time  when  this  announcement 
was  made  that  the  property  was  unincum- 
bered, the  trust  deed  to  secure  $4,000  to 
Schintz  was  on  record,  but  evidently  was  not 
regarded  by  Schintz,  who  conducted  the  pro- 
ceedings, as  constituting  an  incumbrance  up- 
on the  property.  After  the  sale  was  made, 
and  on  November  18,  1897,  a  deed  was  ex- 
ecuted by  Joseph  Kucharski,  the  executor, 
alleged  to  be  in  pursuance  of  the  sale  at  pub- 
lic vendue,  to  Kiuczynski,  the  pretended  pur- 
chaser, but  no  money  was  paid  by  him  for 
the  deed.  On  the  same  day,  to  wit,  Novem- 
ber 18,  1807,  Kiuczynski  executed  a  deed  and 
conveyed  the  premises  to  his  sister,  Kath- 
arlna  Obecny.  No  consideration  was  paid  by 
Mrs.  Obecny  to  her  brother  for  this  deed. 
Subsequently,  on  January  7,  1899,  Mrs.  Obec- 
ny and  her  husband  conveyed  the  premises  to 
the  executor,  Joseph  Kucharski.  No  consid- 
eration was  paid  for  this  deed  by  Kucharski. 
We  regard  all  the  proceedings  in  the  pro- 
bate court  from  June  11th  down  to  the  time 
of  the  execution  of  the  deed  by  Kiuczynski 
to  Mrs.  Obecny  as  having  been  fraudulent, 
and  instituted  for  the  purpose  of  depriving 
these  appellees  of  their  interest  in  this  prop- 
erty. In  fact,  there  was  no  executor's  sale, 
but  merely  a  sham  sale.  The  forms  of  the 
law  were  made  use  of  to  put  a  title  in  Kiuc- 
zynski, the  brother  of  Mrs.  Obecny,  who  had 
executed  a  mortgage  or  trust  deed  upon  the 
property  to  Schintz  on  June  10,  1897,  more 
than  five  months  before  the  executor's  sale 
was  made  to  him  as  a  pretended  purchaser. 
The  whole  object  of  the  proceeding  was  to 
get  some  sort  of  title  in  Kiuczynski  as  pur- 
chaser at  the  executor's  sale,  so  as  to  connect 
him  with  the  trust  deed  previously  executed 
to  Schintz.  The  conclusion  is  warranted  by 
the  evidence  that  the  real  party  in  interest 
was  Katharina  Obecny,  acting  under  the  ad- 
vice and  direction  of  Schintz.  Although  the 
sale  was  nominally  made  to  her  brother, 
Kiuczynski,  yet  it  was  really  to  her  and  for 
her  benefit,  as  the  property  was  deeded  to  her 
on  the  very  day  on  which  the  executor  made 
a  deed  to  Kiuczynski.  She  filed  the  original 
petition  asking  that  the  order,  which  had  dis- 
charged the  executor  and  released  her  claim 
against  the  estate,  should  be  vacated.  It  is 
true  that  the  petition  for  the  sale  of  the 
property  to  pay  the  balance  due  upon  the 
widow's  award  was  filed  in  the  name  of  the 
executor,  Kucharski;  but  it  was  really  filed 
by  Mrs.  Obecny  and  for  her  benefit,  and  the 
sale  was  made  for  her  benefit  She  was  her- 
self the  owner  of  eight-twentieths  of  the 
property  which  was  sold.  In  buying  the 
property  through  her  brother,  she  was  buy- 
ing eight-twentieths  of  what  already  belong- 
ed to  her.    Counsel  for  appellant,  in  answer 


to  the  charge  that  the  record  nowhere  shows 
any  payment  by  Kiuczynski  to  the  executor 
of  $1,100  bid  by  him,  says  in  his  brief:  "It 
may  have  been  paid  by  the  widow  giving  to 
such  purchaser  a  receipt  for  the  amount  of 
her  award,  and  allowing  the  purchaser  to 
turn  such  receipt  into  court"  If  the  pur- 
chase money  was  paid  by  crediting  the  same, 
or  a  part  thereof,  upon  what  was  due  the 
widow  upon  her  award,  then  the  widow  was 
the  real  purchaser,  although  the  name  of  her 
brother  was  used  as  such  purchaser.  Such 
credit  is  only  made  at  a  public  sale  where  the 
purchaser  at  the  sale  owns  the  debt  for  which 
the  sale  is  made.  The  property  was  not  sold 
to  pay  any  debt  or  claim  which  was  due  to 
the  pretended  purchaser,  Kiuczynski.  If 
there  was  a  real  sale,  therefore,  it  was  the 
duty  of  Kiuczynski  to  pay  the  money,  and 
not  to  turn  in  a  receipt  from  his  sister  for 
the  amount  due  from  her  upon  her  award. 

It  being  true,  then,  that  this  was  a  sale  in 
fact  to  Mrs.  Obecny,  and  that  the  petition  to 
the  court  for  the  sale  of  the  property  to  pay 
the  balance  due  on  the  widow's  award  was 
really  a  petition  by  Mrs.  Obecny,  though  filed 
in  the  name  of  the  executor,  it  necessarily 
follows  that  there  was  no  such  service  in  this 
case  upon  the  minors  as  gave  the  probate 
court  jurisdiction  to  enter  the  decree  of  sale 
which  was  entered.  Where  a  petition  is  filed 
by  an  administrator  or  executor  for  the  sale 
of  real  estate  to  pay  debts,  the  heirs  must  be 
made  parties,  and  must  be  served  with  sum- 
mons. Section  103  of  the  act  in  regard  to 
administration  (1  Starr  &  C.  Ann.  St  1896, 
p.  329,  c.  3,  par.  103)  provides  that  "the  serv- 
ice of  summons  shall  be  made  by  reading 
thereof  to  the  defendant,  or  leaving  a  copy 
thereof  at  the  usual  place  of  abode,  with 
some  member  of  the  family  of  the  age  of  ten 
years  and  upwards,  and  informing  such  per- 
son of  the  contents  thereof,  which  service 
shall  be  at  least  ten  days  before  the  return 
of  such  summons."  The  minor  appellees 
were  made  parties  defendant  to  the  petition 
for  sale,  and  summons  was  issued  against 
them.  The  return  of  the  sheriff  upon  the 
back  of  the  summons  shows  that  he  "served 
this  writ  on  the  within-named  Rosalia  Szcze- 
panski  and  Marianna  Szczepanski  by  leaving 
a  copy  thereof  for  each  of  them  at  their  usual 
place  of  abode  with  Katharina  Obecny,  a 
member  of  their  family  of  the  age  of  10  years 
and  upwards,  and  informing  her  of  the  con- 
tents thereof  this  9th  day  of  December,  1897." 
In  other  words,  the  summons  was  served  up- 
on these  two  minor  devisees  and  heirs  by 
.leaving  a  copy  thereof  with  their  mother, 
who  was  not  only  a  tenant  in  common  with 
them  in  the  ownership  of  the  premises,  but 
was  proceeding  adversely  against  them  for 
the  purpose  of  subjecting  their  interest  in 
the  premises  to  the  payment  of  her  widow's 
award,  or,  rather,  who  was  trying  through 
the  machinery  of  the  law  to  put  the  title  to 
their  interest  in  her  brother  and  in  herself 
for  purposes  of  her  own.    This  court  has  held 
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In  a  number  of  cases  that,  where  a  bill  In 
chancery  la  filed  against  minors  to  subject 
their  land  to  sale,  the  service  of  the  sum- 
mons by  the  delivery  of  a  copy  thereof  to  the 
complainant,  informing  him  of  its  contents, 
-will  confer  no  jurisdiction  on  the  court  as  to 
•the  persons  of  the  defendants,  and  the  decree 
of  sale  rendered  on  such  service  will  be  void 
as  to  them.  Hemmer  v.  Wolf  er,  124  111.  435, 
16  N.  E.  652;  St  Louis  &  Sandoval  Coal  & 
Killing  Go.  v.  Edwards,  103  111.  472;  Lee  v. 
Ifox,  88  111.  226;  Pllkins  v.  O'Sullivan,  79  111. 
524;  Clark  v.  Thompson,  47  111.  25,  05  Am. 
Dec.  457.  In  the  case  at  bar,  Katharina 
fcbecny,  acting  in  the  name  of  the  executor, 
Kucharski,  was  the  real  complainant  In  this 
petition  for  the  sale  of  this  property.  In- 
deed, in  the  petition  which  she  filed  for  the 
vacation  of  the  order  of  March  30,  1807,  In 
her  own  name,  she  asked  that  the  property 
might  be  sold.  There  was  no  service  upon 
her  minor  children,  except  by  leaving  a  copy 
of  the  summons  with  her,  the  real,  though 
not  nominal,  complainant  in  the  petition,  and 
stating  the  contents  of  it  to  her.  We  do  not 
regard  this  service,  under  the  decisions  re- 
ferred to  and  upon  principle,  as  sufficient. 
Her  interest  lay  In  the  direction  of  keeping 
a  knowledge  of  the  filing  of  the  petition  from 
the  very  children  for  whom  she  accepted 
service.  We  are,  therefore,  of  the  opinion 
that  the  court  acquired  no  jurisdiction  over 
these  appellees  to  enter  the  order  of  sale 
against  their  property. 

The  only  persons  who  have  taken  the  pres- 
ent appeal,  and  who.  assign  errors  here,  are 
the  appellants,  who  own  the  note  and  trust 
deed  executed  to  Scbintz  as  trustee.  The 
owners  of  the  second  trust  deed  to  Winston 
are  not  here  complaining.  None  of  the  other 
defendants  below  are  here  complaining.  The 
only  defendants  who  answered  were  the  hold- 
ers of  the  incumbrances.  The  executor, 
Kucharski,  the  alleged  purchaser,  Kluczyn- 
ski,  and  Mr.  and  Mrs.  Obecny,  and  Scbintz, 
the  trustee,  were  all  defaulted  below.  The 
only  parties,  therefore,  whose  rights  can  here 
be  considered,  are  those  of  the  appellants,  who 
purchased  from  Scbintz  the  note  and  trust 
deed  executed  to  him.  The  appellants,  or 
their  deceased  ancestor,  George  Heppe,  claim 
that  tney  paid  $4,000  for  this  mortgage  to 
Schlntz.  It  is  very  certain  that  he  only,  ap- 
plied about  $1,900  of  it  toward  the  erection 
of  the  new  building  upon  the  premises  in 
question.  The  appellants  cannot  be  regard- 
ed as  purchasers  In  good  faith  without  notice 
of  the  •  rights  of  the  appellees,  In  view  of 
what  has  already  been  stated.  The  salient 
facts,  which  have  been  set  forth,  were  shown 
by  the  record  in  such  a  way  that  appellants 
were  affected  with  notice  of  the  scheme  which 
was  concocted  to  deprive  these  children  of 
their  property.  Appellants  must  have  known, 
and  could  not  have  helped  knowing,  that, 
when  they  purchased  the  trust  deed  from 
Scbintz,  Kluczynskl,  the  maker  of  that  trust 
deed,  had  no  title  whatever  to  the  property. 


Exactly  when  they  made  the  purchase  of  the 
$4,000  note  is  not  shown  by  the  evidence. 
Counsel  say  in  their  brief  that  they  purchased 
the  note  a  few  weeks  after  it  was  executed, 
but  we  find  no  evidence  in  the  record  to  show 
that  fact;  but,  even  If  it  was  purchased  after 
the  sham  sale  to  Kluczynskl,  there  was 
enough  upon  the  record  to  put  them  upon 
Inquiry,  so  that,  if  they  had  made  such  in- 
quiry, they  could  not  have  failed  to  ascertain 
the  true  character  of  the  proceedings  taken 
in  the  probate  court,  the  effect  of  which  was 
illegally  and  fraudulently  to  deprive  these  ap- 
pellees of  their  property.  In  other  words,  the 
appellants  purchased  the  trust  deed  to  Schints 
with  notice  of  its  real  .character. 

The  improvements,  which 'were  put  upon 
this   property,   were   put   upon   it  by   Mrs. 
Obecny,  who  owned  an  undivided  interest  as 
tenant  in  common  with  the  appellees.    This 
property  was  the  homestead  of  the  testator, 
the  father  of  appellees,  when  he  died,  and 
was  occupied  as  a  homestead,  by  the  widow 
and  these  children  when  the  transactions  here- 
in narrated  occurred.    Parties,  purchasing  the 
incumbrance,  bad  full  notice  of  the  rights  of 
the  appellees  from  their  possession  of  the 
property.    Where  compensation  is  allowed  for 
improvements,  made  by  one  tenant  in  com- 
mon without  the  knowledge  of  the  others,  the 
compensation  will  be  estimated,  so  as  to  in- 
flict no  Injury  on  the  co-tenant  against  whom 
the  improvements  are  charged.    It  is  said 
here  that  the  new  building,  which  was  erect- 
ed by  Mrs.  Obecny  upon  these  premises,  ben- 
efited the  property  of  these  appellees,  and  that 
they  should  be  charged  with  their  proportion- 
ate share  of  the  cost  of  the  improvements. 
The  co-tenant,  against  whom  such  Improve- 
ments are  charged,  will  be  charged,  not  with 
the  price  of  the  improvements,  but  only  with 
his  proportion  of  the  amount  which,  at  the 
time  of  the  partition,  they  add  to  the  value  of 
the  premises.    Cooter  v.   Dearborn,   115  I1L 
r>09,  4  N.  E.  388;   Rowan  v.  Reed,  19  111.  21. 
The  master,  whose  report  in  this  case  was 
confirmed,  found  that  the  value  of  improve- 
ments on  the  lot  in  1807  was  $1,500,  and  that 
the  value  of  the  lot  in  1807  was  $2,500,  mak- 
ing a  total  amount  of  $4,000  for  lot  and  Im- 
provements.   We  are  not  prepared  to   say 
that  the  evidence  does  not  sustain  this  find- 
ing of  the  master.    Indeed,  much  of  the  testi- 
mony shows  a  greater  value  of  the  lot  and 
Improvements  than  the  amount  so  found  by 
him.    But  he  also  finds  in  his  report  that  he 
is  unable,  from  the  evidence,  to  state  the  pres- 
ent value  of  said  premises.    Nor  do  we  find 
any  evidence  in  the  record  showing  such  pres- 
ent value.    It  is  Impossible  to  state,  therefore, 
the  amount  which  the  improvements  added  to 
the  value  of  the  premises.    This  being  so,  It 
is   impossible   to   charge   the   appellees    with 
their  proportion  of  the  amount  which,  at  the 
time  of  the  partition,  the  Improvements  will 
have  added  to  the  value  of  the  premises,  if, 
under  the  facts  of  this  case,  they  are  Justly 
chargeable  with  such  proportion.    As,   how- 
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ever,  this  Is  a  matter  which  concerns  the  ap- 
pellees and  their  mother  as  between  them- 
selves, It  is  not  necessary  for  us  to  pass  upon 
it,  as  the  mother  has  taken  no  appeal  and  as- 
signed no  errors,  and  is  not  complaining  of 
the  decree  below. 

After  a  careful  consideration  of  the  whole 
record,  we  are  unable  to  say  that  the  chan- 
cellor below  erred  in  holding  that  the  appel- 
lees are  each  the  owner  In  fee  of  an  undi- 
vided six-twentieths  of  the  lot  described  in 
the  bill,  free  and  clear  of  the  lien  of  the  trust 
deed  executed  by  Kluczynskl  to  Schintz  as 
trustee,  and  also  of.  the  lien  of  the  other  trust 
deed  hereinbefore  mentioned.  Accordingly, 
the  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


(209  III.  833) 

SHACKLEFORD  et  al.  v.  ELLIOTT  et  al. 
(Supreme  Court  of  Illinois.    April  20,  1901.) 

KB8ULTIBQ  TBU8TS  —  FUBCHA8K  OF  LAND  — 
SOUBCE  Or  PURCHASE  MONEY  —  EVIDENCE  — 
SUFFICIENCY—  DESCENT  OF  INTEREST  OF  BEN- 
XFICIABT. 

1.  On  an  issue  as  to  whether  lands  purchased 
by  a  husband  in  his  own  name  had  been  paid 
for  with  moneys  belonging  to  the  wife,  evidence 
considered,  and  held  to  show  such  to  have  been 
the  case. 

2.  On  an  issue  as  to  whether  lands  purchased 
by  a  husband  had  been  paid  for  with  moneys 
furnished  by  the  wife,  the  fact  that  the  bond 

fiven  on  the  sale  of  the  lands  recited  that  the 
usband  gave  his  note  was  not  conclusive  on  the 
question  whether  such  note  was  given,  or  wheth- 
er there  was  a  cash  payment,  as  claimed. 

3.  Where,  on  an  issne  as  to  whether  lands 
purchased  by  a  husband  in  his  own  name  had 
been  paid  for  with  money  belonging  to  the 
wife,  the  mother  of  the  wife  testified  that  she 
furnished  the  money,  but  also  testified  that  she 
first  gave  it  to  her  daughter  as  a  gift,  a  con- 
tention that  the  evidence  showed  that  the  mon- 
ey was  furnished  by  the  mother,  so  that  there 
could  be  no  trust  in  favor  of  her  daughter,  was 
untenable. 

4.  Where,  in  a  chancery  suit,  there  Is  little 
or  no  conflict  in  the  evidence,  and  the  finding 
of  the  chancellor  appears  to  be  erroneous,  it  will 
be  reversed. 

5.  The  interest  of  a  beneficiary  in  a  resulting 
trust  in  lands  descends  to  his  heirs,  who  are 
entitled  to  a  decree  conveying  the  title  to  them.  . 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;   P.  A.  Pearce,  Judge. 

Suit  by  Mary  A.  Elliott  and  others  against 
Oscar  Shackleford  and  others  for  an  assign- 
ment of  dower  and  partition.  From  a  de- 
cree dismissing  the  cross-bill  of  defendants, 
and  granting  the  relief  prayed  for  by  com- 
plainants, defendants  appeal.    Reversed. 

H.  E.  Denison,  for  appellants.  Pillow  & 
Smith,  for  appellees. 

RICKS,  X  The  appellee  Mary  A.  Elliott, 
formerly  the  wife  of  Henry  L.  Shackleford, 
now  deceased,  at  the  November  term,  1003, 
ot  the  Franklin  county  circuit  court  filed 
her  bill  for  assignment  of  dower  and  parti- 
tion of  certain  lands  (being  60  acres)  in  said 
county.  She  alleged  that  on  September  14, 
1899,  said  Henry  L.  Shackleford  died  seised 


of  the  lands  in  question,  leaving  complain- 
ant, formerly  Mary  A.  Shackleford  (then 
Mary  A.  Elliott),  as  his  widow,  and  appel- 
lants, Oscar,  William,  Callie,  and  Orvie 
Shackleford,  and  Lawrei.ee  Henry  Shackle- 
ford, his  only  children  and  heirs  at  law. 
Lawrence  Henry  Shackleford  died  in  infan- 
cy, and  was  the  child  of  complainant  and 
said  Henry  L.  Shackleford  The  other  men- 
tioned children  were  the  children  of  Henry  L. 
Shackleford  and  a  former  wife,  Ella  Shackle: 
ford,  and,  being  Infants,  by  next  friend  filed 
their  answer  to  said  bill,  denying  the  interest 
of  complainant  in  said  land  as  in  her  bill  al- 
leged, and  averring  that,  of  the  40  acres,  part 
of  the  said  60  acres  mentioned  in  the  bill, 
Henry  L.  Shackleford  was  seised  in  trust  for 
his  former  wife,  Ella  Shackleford,  the  mother 
of  appellants,  and  after  her  death  be  held  the 
same  in  trust  for  said  appellants.  Appellants 
also. filed  their  cross-bill,  averring  that  in 
1894  Lucretia  Guthrie,  mother  of  the  said 
Ella  Shackleford  and  grandmother  of  appel- 
lants, being  desirous  of  making  her  daughter 
a  gift  of  some  land,  gave  her  certain  money 
($200)  in  two  installments,  of  $100  each, 
which  the  said  daughter,  Ella  Shackleford, 
gave  to  her  husband,  Henry  L.  Shackleford, 
and  requested  him  to  purchase  for  her  the 
40-acre  tract  in  question;  that,  of  the  $100 
so  first  given  Henry  L.  Shackleford,  be  paid 
$50  as  a  cash  payment  on  said  purchase,  the 
balance  being  used  in  improvements;  that, 
instead  of  taking  a  bond  for  a  deed  to  his 
wife,  the  said  Henry  L.  Shackleford  caused 
one  to  be  made  in  his  own  name,  and  that 
the  wife  supposed  said  bond  was  taken  in 
her  name;  that  afterwards  the  said  Lucretia 
Guthrie  gave  to  her  daughter,  on  April  30, 
1885,  the  balance  of  the  purchase  price  for 
said  land,  who  in  turn  gave  it  to  her  hus- 
band, and  requested  him  to  finish  paying  for 
the  same  and  obtain  for  her  a  deed;  that 
the  said  Henry  L.  Shackleford  did  so  apply 
the  money,  but  took  the  deed  in  his  own 
name,  instead  of  his  wife's,  but  without  her 
knowledge  or  consent;  and  that  by  reason 
of  such  acts  the  said  Henry  L.  Shackleford 
held  said  lands  in  trust,  as  above  declared. 
The  cross-bill  further  avers  the  death  of  Ella 
Shackleford,  intestate,  October  17,  1897,  leav- 
ing the  said  Henry  L.  Shackleford,  her  hus- 
band, and  appellants,  her  children,  her  only 
heirs  at  law;  also  stating  that  said  Henry 
L.  Shackleford  afterwards  married  one  Mary 
A.  Pippy,  who  afterwards  became  Mary  A. 
Elliott,  the  complainant  in  the  original  bill. 
The  cross-bill  further  avers  that  the  said  40 
acres  descended,  by  the  death  df  their  moth- 
er, to  appellants,  and  said  Henry  L.  Shackle- 
ford only  held  the  same  in  trust  for  them, 
and  denies  that. the  said  Mary  A.  Elliott  bad 
any  interest  in  the  same;  and  prays  that  the 
court  may  decree  the  title  in  said  land  to 
be  in  said  appellants.  The  cause  was  heard 
by  the  chancellor  without  the  intervention  of 
a  jury,  and  a  decree  was; entered  dismissing 
the  cross-bill  and  granting  the  relief  prayed 
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for  in  the  original  bill.  This  action  of  tb» 
chancellor  the  appellants  assign  as  error, 
and  prosecute  this  appeal. 

Appellants  contend  that  the  evidence  of- 
fered in  support  of  their  cross-bill  proves 
conclusively  that  the  40  acres  of  land  in  con- 
troversy was  purchased  by  Henry  L.  Shack- 
leford  with  the  money  belonging  to  bis  wife, 
Ella  Shackleford;  that  he  was  sent  to  buy 
the  land  as  her  agent,  and  fraudulently  took 
the  title  in  his  own  name;  that  an  implied 
or  resulting  trust  arose  in  favor  of  Ella 
Shackleford;  that  Henry  L.  Shackleford  held 
the  land  in  trust  for  his  wife  until  her  death, 
and  afterward  in  trust  for  her  children,  the 
appellants.  In  support  of  the  cross-bill,  ap- 
pellants offered  in  evidence  the  deed  to  Hen- 
ry L.  Shackleford  to  the  40  acres  of  land  here 
in  question;  the  consideration  mentioned  in 
the  said  deed  being  $150.  Appellants  also 
introduced  the  testimony  of  seven  witnesses. 
This  evidence  of  appellants  is  uncontradict- 
ed; defendants  in  the  cross-bill  offering  no 
evidence,  except  the  bond  for  a  deed  to  the 
land  in  question.  This  bond  bears  date  No- 
vember 21,  1894,  and  runs  from  the  grantors 
of  the  land  to  Henry  £■.  Shackleford,  and 
mentions  in  the  condition  that  the  said 
Shackleford  had  that  day  given  said  grantors 
two  promissory  notes — one  for  $50,  due  June 
1,  1895,  and  one  for  $100,  due  one  year  after 
date — and,  upon  the  payment  of  said  notes 
on  or  before  maturity,  a  deed  to  the  lands 
described  would  be  made. 

In  our  judgment,  the  evidence  shows  that 
In  November,  1894  Lucretia  Guthrie,  the 
mother  of  Ella  Shackleford,  gave  her  said 
(laughter  $100,  with  which  to  buy  land.  It 
was  intended  as  a  gift,  and  was  handed  to 
ber  in  the  form  of  silver  and  paper  money, 
In  the  home  of  Henry  Shackleford,  and  in  his 
presence.  Said  Ella  Shackleford  held  the 
money  for  a  while,  and  afterwards  gave  it 
to  her  husband,  with  the  request  that  he 
purchase  the  land  here  in  controversy  for 
her.  Henry  Shackleford  bought  the  40  acres, 
taking  a  bond  for  a  deed  in  his  own  name. 
It  is  not  clear  whether,  at  the  time  of  re- 
ceiving this  bond,  any  cash  payment  was 
mnde  or  not.  The  bond  shows  that  two 
notes  were  given— one  for  $50,  due  June  1, 
1895,  and  one  for  $100,  due  one  year  after 
date— the  notes  being  payable  on  or  before 
maturity.  There  is  evidence,  however,  that 
the  $50  was  paid  in  cash,  and  the  balance 
of  the  first  $100  was  used  In  improvements. 
There  is  also  evidence  to  the  effect  that, 
when  Shackleford  returned  home,  he  told  his 
wife  he  had*  "her  bond"  for  a  deed  to  the 
land.  She  was  a  sickly  woman,  and  did  not 
investigate  the  bond,  hut  relied  upon  the 
statement  that  it  was  In  her  name.  When 
the  other  payment  became  due,  Mrs.  Guthrie 
again  gave  her  daughter  $100,  which  the 
daughter  turned  over  to  her  husband  to  fin- 
ish paying  for  the  land.  He  returned,  and 
told  her  he  had  "her  deed,"  putting  it  away 
in  a  trunk.    The  wife  never  investigated  it 


herself,  but  relied  upon  the  statements  that 
it  was  hers,  and  knew  no  different  until, 
later  on,  the  husband  requested  her  to  join 
in  a  mortgage  of  this  land;  and,  when  she 
thus  discovered  that  the  title  was  not  in  her, 
she  gave  way  to  tears,  and  protested,  in  the 
husband's  presence,  that  the  title  was  hers. 
Several  witnesses  testified  to  statements 
made  by  Henry  Shackleford  to  the  effect  that 
this  land  was  purchased  with  money  furnish- 
ed his  wife  by  her  mother,  and  that  it  was 
his  wife's  land,  and  he  Intended  her  children 
to  have  it  There  is  also  evidence  to  the 
effect  that  up  to  the  time  of  the  commence- 
ment of  this  suit  the  complainant  in  the  orig- 
inal bill,  Mary  A  Elliott,  also  disclaimed  any 
interest  in  said  land;  saying  that  her  husband 
had  told  her  it  was  bought  with  his  first 
wife's  money,  and  belonged  to  her  children. 

Inasmuch  as  appellee  offered  no  testimony  - 
in  conflict  with  the  testimony  offered  by 
appellants,  it  is  not  necessary  for  us  to  set 
out  more  fully  the  evidence  in  support  of 
the  cross-bill.  Enough  has  already  been  stat- 
ed, when  uncontradicted,  to  clearly  indicate 
that  appellants  were  entitled  to  the  relief 
sought  by  their  cross-bill. 

Appellee,  however,  contends  that  the  re- 
citals of  the  bond  showed  that  no  cash  pay- 
ment was  made  for  the  land,  and  that  Henry 
L.  Shackleford  gave  his  individual  notes 
therefor.  The  notes  were  payable  on  or  be- 
fore maturity,  and  the  $50  note,  if  executed 
at  all,  may  have  been  paid  the  same  day  of 
its  execution.  But  'whether  paid  then  or  not, 
the  testimony  is  to  the  effect  that  it  was 
paid  with  the  money  given  Shackleford  by 
bis  wife  for  the  purchase  of  this  land.  There 
is  no  evidence  that  Shackleford  ever  put  a 
cent  of  his  own  money  into  this  purchase. 
His  own  admissions  refute  the  contention  that 
he  did.  There  is  evidence,  uncontradicted,  to 
the  effect  that  he  had  no  visible  means  with 
which  to  make  this  purchase.  It  is  not 
shown  that  he  ever  even  claimed  that  he  did 
make  the  purchase  with  his  own  money.  It 
can  by  no  means  be  logically  contended  that 
the  mere  recitals  in  the  bond  are  at  all  con- 
clusive that  a  $50  note  was  given  instead  of 
a  cash  payment  The  facts  and  circumstan- 
ces disclosed  by  the  record  are  In  entire 
harmony  with  appellants'  theory  of  the  case, 
and  directly  contrary  to  that  of  appellee's. 

Appellee,  however,  urges  that  the  evidence 
shows  that  the  purchase  money  for  the  land 
was  furnished  by  the  mother  of  Ella  Shack- 
leford, and  hence  there  could  be  no  resulting 
trust  In  favor  of  the  mother  of  appellants. 
The  record  does  not  bear  out  this  contention. 
While  Lucretia  Guthrie,  the  mother  of  Ella 
Shackleford,  did  testify  that  she  furnished 
the  money  in  question,  she  also  said  that  she 
first  gave  it  to  her  daughter  as  a  gift,  and 
that  afterwards  the  daughter  turned  it  over 
to  her  husband,  with  a  request  that  he  pur- 
chase the  land  for  her.  The  admissions  of 
Henry  L.  Shackleford  are  also  to  the  same 
effect. 
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It  la  next  insisted  by  the  appellee  that  the 
chancellor  who  entered  the  decree  herein  saw 
and  heard  the  witnesses,  and  his  findings 
should  not  be  disturbed.  Where  the  testi- 
mony Is  very  conflicting,  and  requires  to  De 
weighed  and  balanced  in  order  to  determine 
its  proper  effect,  under  the  well-established 
rule,  such  contention  is  of  great  force;  but  in 
a  case  like  the  one  at  bar,  where  there  is 
little  or  no  conflict,  the  rule  does  not  apply. 
As  we  read  the  record  in  this  case,  the  entire 
purchase  money  for  the  40  acres  here  involv- 
ed was  furnished  by  Ella  Shackleford,  and 
with  the  distinct  and  declared  Intention  that 
the  purchase  was  to  be  for  her  benefit,  and 
the  title  to  be  taken  In  her  name;  and,  un- 
der such  circumstances,  the  law  is  too  well 
settled  to  require  the  extended  citation  of 
authorities  to  support  the  conclusion  that  a 
resulting  trust  was  established  in  favor  of 
Ella  Shackleford,  and  on  her  death  descend- 
ed to  her  children.  Fleming  v.  McHale,  47 
111.  282. 

The  decree  herein  will  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  of 
Frankin  county,  with  directions  to  that  court 
to  grant  the  relief  prayed  in  the  cross-bill 
of  appellants.    Reversed  and  remanded. 

(208  111.  003) 

MICHAELS  v.  PEOPLE. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

CRIMINAL    XAW— CONFESSIONS — OFFER    TO    SET- 
TUB — EVIDENCE — PROCEEDINGS  BEFORE  FOR- 
EIGN JUSTICE  OF  THE  FEACS. 

1.  In  a  criminal  prosecution,  papers  purport- 
ing to  be  the  files  or  an  attachment  suit  brought 
against  defendant  before  a  justice  in  another 
state  were  not  admissible,  in  the  absence  of  any 
authentication  or  evidence  that  the  alleged  jus- 
tice was  such  in  fact,  or  as  to  his  jurisdiction. 

2.  Offers  by  a  person  arrested  for  forging  a 
check  to  settle  the  matter  by  paying  the  amount 
of  the  check,  or  a  greater  sum,  were  not  confes- 
sions, so  as  to  authorize  an  instruction  on  the 
subject  of  confessions  in  a  prosecution  for  the 
crime. 

Error  to  Circuit  Court,  Peoria  County;  T. 
N.  Green,  Judge. 

Samuel  B.  Michaels  was  convicted  of  for- 
gery, and  brings  error.    Reversed. 

Joseph  A.  Weil,  for  plaintiff  in  error.  H. 
J.  Hamlin,  Atty.  Gen.,  William  V.  Tefft, 
State's  Atty.,  and  Geo.  B.  Gillespie,  Asst 
Atty.  Gen.,  for  the  People. 

-    CARTWRIGHT,  J.    Plaintiff  in  error  was 
convicted  in  the  circuit  court  of  Peoria  coun- 
ty  upon  an  indictment  charging  him  with 
forging  a  check  in  the  name  of  0.  Schilling 
&  Oo.,  of  San  Francisco,  Cal.,  on  the  Third 
National  Bank  of  San  Francisco,  dated  Octo- 
ber 10, 1001,  for  $75,  payable  to  the  order  of 
"W.   E.  Hull.    The  evidence  tended  to  prove 
tbat  on  the  date  of  the  check  a  person  rep- 
resenting himself  to  be  Mr.   Schilling,   of 
Schilling  &  Co.,  of  San  Francisco,  Cal.,  gave 
to  'William  E.  Hull,  manager  of  Clarke's  Dis- 
tillery, at  Peoria,  an  order  for  100  barrels  of 


Clarke's  rye  whisky,  to  be  shipped  to  San 
Francisco;  that  this  person  bought  in  Peoria 
three  or  four  diamonds,  amounting  to  $150, 
and  afterward  stated  that  the  purchase 
made  him  short  of  money,  and  he  must  wire 
for  funds  to  get  to  Denver;  that  Hull  offered 
to  let  him  have  money,  and  he  drew  the 
check  in  question,  for  which  Hull  gave  him 
$75.  The  defendant  was  arrested  In  Mem- 
phis, Tenn.,  on  January  24,  1003,  and  was 
brought  to  Peoria,  where  the  trial  took 
place  in  November,  1003.  The  principal  ques- 
tion of  fact  was  the  Identity  of  the  defend- 
ant with  the  person  who  drew  the  check, 
and  upon  that  subject  the  evidence  was  con- 
tradictory. He  was  identified  with  more  or 
less  certainty  by  several  persons  who  saw 
the  man  who  drew  the  check  in  Peoria, 
while  some  others  failed  to  identify  him  as 
such  person.  There  was  evidence,  consisting 
of  the  book  of  the  hotel  where  be  boarded 
and  the  testimony  of  witnesses,  that  on  the 
date  of  the  check  he  was  staying  at  said 
hotel  In  Chicago  with  bis  wife. 

We  are  of  the  opinion  that  the  defendant 
did  not  have  a  fair  trial,  and  that  the  judg- 
ment must  be  reversed  on  account  of  prejudi- 
cial error  in  the  admission  of  evidence  and 
in  giving  an  instruction  at  the  request  of 
the  people.  Joseph  Farnbacher,  of  Memphis, 
Tenn.,  was  called  as  a  witness  for  the  peo- 
ple, and  testified  tbat  he  was  a  clerk  and 
deputy  sheriff  in  the  office  of  F.  W.  Davis,  a 
justice  of  the  peace  In  that  city.  He  pro- 
duced several  papers  purporting  to  be  the  files 
of  an  attachment  suit  for  $75  brought  by  said 
W.  E.  Hull  against  the  defendant  before  said 
F.  W.  Davis,  as  a  justice  of  the  peace,  and 
testified  to  the  signatures  of  the  Justice  sub- 
scribed to  the  same.  The  papers  consisted 
of  an  affidavit  for  a  writ  of  attachment  sign- 
ed by  W.  E.  Hull,  and  sworn  to  before  the 
said  F.  W.  Davis,  a  bond,  a  writ  of  attach- 
ment issued  by  Davis,  a  return  by  the 
sheriff  showing  service,  and  that  he  gar- 
nished the  State  National  Bank,  and  a  state- 
ment signed  by  the  bank  tbat  there  was 
$1,000  to  the  credit  of  the  defendant  in  the 
bank.  There  was  a  memorandum  on  the  pro- 
cess which  the  witness  testified  that  he  had 
written:  "Settled  by  the  defendant  paying 
into  court  the  amount  of  debt  and  costs' this 
20th  day  of  January,  1003."  He  testified 
that  he'  went  over  to  the  city  prison,  where 
the  defendant  was  confined,  and  brought 
him  into  the  Justice  court  to  his  attorney, 
and  after  a  consultation  the  attorney  paid 
into  court  the  amount  for  which  the  suit  was 
begun,  and  costs.  These  papers  were  then 
offered  in  evidence,  and  were  admitted  over 
the  objection  of  the  defendant  The  papers 
were  not  authenticated-  in  any  manner,  and 
there  was  no  attempt  to  authenticate  them, 
under  the  act  of  Congress  or  otherwise. 
There  was  no  evidence  that  F.  W.  Davis 
was  a  Justice  of  the  peace  in  Tennessee, 
and  our  ceurts  do  not  even  take  judicial  no- 
tice who  are  justices  of  the  peace  within  this 


Digitized  by 


Google 


748 


70  NORTHEASTERN  REPORTER. 


(111. 


state,  beyond  the  county  where  the  court  Is 
held.  There  was  no  evidence  as  to  the  juris- 
diction of  Justices  of  the  peace  in  that  state, 
and  the  alleged  files  of  the  suit  were  not  ad- 
missible in  evidence.  Bracket*  r.  People,  64 
111.  170.  The  defendant  testified  that  he  was 
not  out  of  the  jail  on  that  day;  that  he  was 
never  in  the  office  of  the  justice  of  the  peace; 
that,  if  the  money  was  paid,  it  was  by  his 
intended  bondsman  as  a  deposit  and  security 
for  the  claim.  The  reply  made  on  behalf  of 
the  people  is  that  the  papers  were  admissible 
because  they  were  not  Intended  to  prove  a 
judgment  against  the  defendant,  but  merely 
to  prove  the  settlement  of  the  suit  by  pay- 
ment of  the  amount  for  which  the  writ  was 
issued  and  costs.  We  do  not  understand 
that  the  nature  of  the  Inference  to  be  drawn 
from  evidence  affects  the  competency  of  the 
evidence,  or  dispenses  with  the  necessity  of 
legal  proof  of  facts.  The  papers  were  of- 
fered to  prove  the  commencement  of  the  at- 
tachment suit  before  a  supposed  Justice  of 
the  peace  in  another  state,  the  garnishment 
of  moneys  of  the  defendant  in  the  bank, 
and  the  settlement  of  the  suit  by  paying  the 
amount  demanded  and  costs  of  the  proceed- 
ings. They  were  not  legal  evidence  of  such 
facts. 

The  court  gave  to  the  jury  the  following 
instruction  at  the  Instance  of  the  people: 
"The  Jury  are  Instructed  that  if  you  believe, 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  has  made  any  con- 
fession of  the  crime  charged  In  this  indict- 
ment, freely  and  voluntarily,  that  confession, 
If  so  proven,  Is  of  itself  sufficient  to  warrant 
the  conviction  of  defendant,  If  you  otherwise 
believe,  from  the  evidence,  beyond  all  rea- 
sonable doubt;  that  the  crime  charged  was 
committed  by  some  one."  There  was  no  evi- 
dence that  the  defendant  had  made  any  con- 
fession of  the  crime  charged  In  the  indict- 
ment, but;  on  the  contrary,  the  evidence  for 
the  people  was  that  he  constantly  denied 
that  he  was  guilty.  There  was,  however, 
evidence  which  It  was  proper  for  the  Jury 
to  consider  on  the  question  of  guilt  or  inno- 
cence, to  which  the  instruction  would  nat- 
urally be  applied  by  the  Jury.  When  the 
defendant  was  arrested  at  a  hotel  in  Mem- 
phis; he  was  taken  to  the  room  of  J.  P.  Car- 
ter, a  traveling  salesman  for  the  distillery 
firm,  and  he  was  there  accused  of  the  crime. 
William  E.  Hull  testified:  That,  when  tak- 
en to  the  room,  the  defendant  said:  "What 
is  all  this  about?"  That  witness  said:  "Mr. 
Schilling,  you  know  what  it  is  about  You 
forged  a  check  ou  me  for  $75."  That  de- 
fendant denied  It,  and  said  his  name  was  not 
Schilling,  but  was  Michaels,  and  said :  "Why, 
Mr.  Hull,  I  will  give  you  back  your  $75." 
That  be  talked  with  the  detectives,  and  said 
be  would  like  to  fix  it  up,  and  said:  "Mr. 
Hull,  I  will  give  you  ten  times  that  amount 
to  settle  this  up."  Carter  testified  that  the 
defendant  asked  why  he  was  arrested,  and 


Hull  said,  "Ton  passed  a  bogus  check  on 
me  at  Peoria;"  that  defendant  said,  "Can 
this  thing  be  fixed  up?"  and  also  asked  what 
was  the  amount  of  the  check,  and  was  told 
that  it  was  $75.  Ike  Wolf,  a  detective,  testi- 
fied that,  when  defendant  was  called  "Schil- 
ling," he  said,  "My  name  is  not  Schilling;" 
that  defendant  then  asked  Hull  what  this 
was  for,  and  Hull  said,  "You  passed  a  bogus 
check  for  $75  on  me  at  Peoria;"  that  defend- 
ant then  said,  "Can't  this  be  fixed  up?"  that 
Hull  said,  "No,"  and  defendant  then  said,  "I 
will  pay  ten  times  $75."  W.  S.  Lawless  tes- 
tified that  defendant  wanted  to  know  what 
was  the  matter,  and  witness  addressed  him 
as  Mr.  Schilling;  that  defendant  said  his 
name  was  not  Schilling  but  was  Michaels; 
that  defendant  was  told  he  was  arrested 
for  passing  a  bogus  check,  and  he  asked  how 
much  it  was,  and  he  said  he  could  fix  that  up 
—that  he  would  even  give  10  times  that 
amount  The  defendant  denied  that  be  of- 
fered to  settle  or  fix  the  matter  up,  and  his 
version  of  the  conversation  was  that  he  sent 
for  the  proprietor  of  the  hotel,  and  asked 
him  to  go  his  security  for  $75;  that  some 
one  said  it  would  take  more,  and  he  said  he 
would  furnish  security  for  10  times  that 
amount  The  proprietor  of  the  hotel  testi- 
fied that,  when  he  was  sent  for,  defendant 
asked  him  if  he  would  go  his  security  for 
$75;  that  one  of  the  officers  said  that  would 
not  cover  the  amount  of  the  claim;  and 
that  defendants  said  he  could  give  10  times 
that  amount  This,  with  the  evidence  before 
referred  to,  of  settling  the  claim  before  the 
Justice,  did  not  amount  to  a  confession, 
which  is  a  voluntary  acknowledgment  of  a 
person  charged  with  the  commission  of  crime 
that  he  Is  guilty  of  the  offense.  It  Is  a  vol- 
untary declaration  by  a  person  charged  with 
a  crime  of  his  agency  or  participation  in  the 
crime.  8.  Cyc.  5C2.  It  Is  not  equivalent 
to  statements,  declarations,  or  admissions  of 
facts  criminating  In  their  nature  or  tending 
to  prove  guilt  It  Is  limited  in  its  meaning 
to  the  criminal  act,  and  Is  an  acknowledg- 
ment or  admission  of  participation  in  it  6 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  520;  1 
Greenleaf  on  Evidence,  |  170;  Johnson  v. 
People,  197  111.  48,  64  N.  E.  286.  By  the  In- 
struction the  jury  were  advised  that  a  con- 
fession by  the  defendant,  If  proved,  was  of 
itself  sufficient  to  warrant  a  conviction,  If 
the  corpus  delicti  were  otherwise  proved. 
The  jury  would  naturally  assume  that  the 
testimony  as  to  what  defendant  said  when 
arrested  was  evidence  of  a  confession  of  the 
crime  with  which  he  was  charged,  and,  with 
the  evidence  that  the  check  was  forged,  was 
sufficient  to  justify  his  conviction.  There 
being  no  evidence  tending  to  prove  a  con- 
fession, it  was  prejudicial  error  to  give  the 
instruction. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded.  Re- 
versed and  remanded. 
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(209  111.  216) 

McCRAOKBN  et  al.  ▼.  PEOPLE. 

(Supreme  Court  of  Illinois.     April   20,   1904.) 

EMBEZZLEMENT— INDICTMENT— INSTRUCTIONS- 
TRIAL— ARGUMENT  TO  JURY— EVIDENCE— BUT- 
IICIENCY— DISTURBANCE  ON  APPEAL— CRIM- 
INAL LAW— PRINCIPALS  AND  ACCESSORIES. 

1.  An  indictment  charging  that  defendants 
fraudulently  converted  to  their  own  use  certain 
property,  "which  said  property  had  been  deliv- 
ered to  the  said  defendants  as  bailees,"  being 
substantially  in  the  words  of  the  statute,  was 
sufficient,  without  alleging  the  facts  which  con- 
stituted the  bailment. 

2.  In  a  prosecution  for- embezzlement,  a  charge 
specifically  pointing  out  accused,  and  calling  at- 
tention to  his  testimony,  and  stating  that,  If  he 
had  willfully  and  corruptly  testified  falsely  to 
any  fact  material  to  the  issue,  the  jury  had  the 
right  to  entirely  disregard  his  testimony,  was 
not  error. 

3.  In  a  prosecution  for  embezzlement,  where 
defendants  introduced  in  evidence  a  contract 
whereby  they  were  to  care  for  the  body  of  the 
person  whose  property  they  embezzled,  at  his 
death,  and  to  furnish  nim  certain  clothing  dur- 
ing his  life,  and,  in  arguing  to  the  jury,  defend- 
ants' counsel  insisted  that  the  money  which  de- 
fendants had  embezzled  was  in  consideration  of 
the  obligations  they  had  assumed  in  signing  the 
contract,  it  was  proper  for  the  state's  attorney. 
in  reply  to  this  argument,  and  in  discussing  the 
evidence,  to  refer  to  the  insolvency  of  defend- 
ants. 

4.  The  Supreme  Court  will  not  set  aside  a 
conviction  based  on  conflicting  evidence  unless  a 
reasonable  and  well-founded  doubt  of  the  guilt  of 
accused  arises  from  all  the  evidence. 

5.  In  a  prosecution  for  embezzlement  of  prop- 
erty delivered  to  defendants  as  bailees,  evidence 
held  sufficient  to  support  a  conviction. 

6.  Under  the  statute  providing  that  one  who 
stands  by,  and  aids,  abets,  or  assists,  or  who, 
not  being  present,  has  advised,  encouraged,  or 
abetted,  the  perpetration  of  a  crime,  is  a  princi- 
pal, and  punishable  accordingly,  where  defend- 
ants co-operated  together  in  the  conversion  to 
their  own  use  of  money  intrusted  to  them  as 
bailees,  they  were  equally  guilty,  irrespective  of 
which  one  of  them  actually  received  the  money 
from  the  bailor. 

Error  to  Criminal  Court,  Cook  County;  Geo. 
Kersten,  Judge. 

Ole  G.  McOracken  and  Enos  B.  McEldow- 
ney were  convicted  of  embezzlement  and 
bring  error.    Affirmed. 

Heron,  Long  &  Stanton,  for  plaintiffs  in 
error.  H.  J.  Hamlin,  Atty.  Gen.  (Charles  S. 
Deueen,  State's  Atty.,  and  John  R.  Newcom- 
er, AssL  State's  Atty.,  of  counsel),  for  the 
People. 

WILKIN,  J.  The  plaintiffs  in  error,  Ole 
G.  McCracken  and  Enos  E.  McEldowney, 
were  Indicted  by  the  grand  jury  of  Cook 
county,  charged  with  larceny  as  bailees.  The 
indictment  alleged  that  the  plaintiffs  in  er- 
ror, on  the  1st  day  of  April,  1901,  fraudu- 
lently and  feloniously  did  embezzle  and  fraud- 
ulently convert  to  their  own  use  a  large 
amount  of  personal  goods,  funds,  money,  and 
property  (describing  current  money  of  the 
United  States  in  various  denominations,  bank 
bills  and  gold  and  silver  coin  of  various  de- 
nominations), all  of  the  value  of  $200;    also 


1 1.  8«e  Embezzlement,  vol.  18,  Cent.  Dig.  ||  60, 

a. 


one  draft,  the  same  then  and  there  being  an 
Instrument  of  writing,  for  $300,  then  and 
there  of  the  value  of  $300,  being  the  personal 
goods,  funds,  money,  and  property  of  one 
Henry  M.  Barney,  which  said  property  had 
been  delivered  to  the  said  plaintiffs  in  error 
as  bailees.  In  subsequent  counts  the  form 
of  the  charge  Included  an  allegation  that  the 
property  was  intrusted  to  the  defendants  as 
bailees,  that  they  were  agents  in  the  employ 
of  Henry  M.  Ramey,  and  that  the  property 
was  received  as  such  agents,  etc.  A  motion 
was  made  to  quash  the  indictment,  which 
was  overruled;  and,  upon  a  hearing  before 
the  court  and  a  jury,  plaintiffs  in  error  were 
fouud  guilty  as  charged  in  the  Indictment, 
and  sentenced  to  the  penitentiary. 

The  facts  In  the  case  are  substantially  as 
follows:  Henry  M.  Ramey  was  an  old  man, 
about  75  years  of  age,  who  lived  In  Ohio,  and 
had  an  Incurable  disease.  He  was  desirous 
of  going  to  Chicago  and  getting  into  the 
Home  for  Incurables,  situated  in  the  south- 
ern portion  of  the  city,  which  Is  an  Institu- 
tion for  the  care  of  elderly  people  who  are  af- 
flicted with  incurable  diseases.  If,  at  the 
time  of  the  admission  of  patients,  they  are 
able  to  do  so,  they  are  expected  to  pay  at 
least  something  to  the  home;  the  amount 
depending  altogether  on  the  particular  case. 
Ramey  bad  a  niece  in  Chicago— a  Mrs.  Amelia 
Browder— who  lived  in  the  same  building  and 
on  the  same  floor  with  the  defendant'  McEl- 
downey, and  they  were  Intimate  friends. 
There  was  considerable  talk  between  McEl- 
downey and  Mrs.  Browder,  and  between  the 
former  and  the  defendant  McCracken,  with 
reference  to  getting  the  old  gentleman  into 
the  borne.  In  several  of  such  conversations 
It  was  suggested  that  the  old  gentleman  bring 
at  least  $300  with  him  when  he  came  from 
Ohio  for  the  purpose  of  securing  his  admis- 
sion, and  such  a  request  was  written  to  Ra- 
mey by  his  niece,  Mrs.  Browder.  Some  two 
or  three  weeks  prior  to  Barney's  arrival  In 
Chicago,  Mrs.  Browder  informed  plaintiffs  in 
error  that  her  uncle  had  finally  obtained  the 
$300  from  friends  in  Ohio,  and  would  bring 
it  with  him.  When  he  arrived  he  was  met 
at  the  train  by  McEldowney,  and  taken  to 
the  home  of  Mrs.  Browder;  and  the  next  day 
McEldowney  took  McCracken  up  to  the  bouse 
to  see  him,  and  Introduced  him  as  a  friend 
who  would  assist  In  getting  him  into  the 
home.  After  this  there  were  many  conversa- 
tions between  the  parties,  and  the  plaintiffs  in 
error  visited  the  home  and  talked  with  Mr. 
Mitchell,  the  general  manager,  concerning 
Barney's  admission.  Finally  Ramey  gave  Mc- 
Eldowney the  draft  for  $300,  and  McEldow- 
ney placed  It  in  the  bank  in  his  own  name; 
and  afterwards,  in  conversations  between 
both  of  the  plaintiffs  in  error  and  the  super- 
intendent of  the  home,  they  stated  to  him  on 
different  occasions  that  they  thought  it  pos- 
sible that  Ramey  could  raise  at  least  $100  to 
secure  his  admission.  Arrangements  were 
finally  completed  whereby  the  old  gentleman 
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was  to  be  admitted  upon  the  payment  of  that 
sura.  Plaintiffs  In  error  signed  a  contract  to 
the  borne,  at  the  time  of  Ramey's  admission, 
whereby  they  agreed  to  provide  him  with 
proper  clothing  during  his  residence  in  the 
home,  take  care  of  his  body  In  event  of  his 
death,  and  provide  it  with  a  suitable  burial. 
The  $100  was  paid  to  the  home,  and  $25  had 
been  previously  paid  to  McCracken  by  McEl- 
downey,  and  the  remainder  of  the  $175  was 
drawn  out  of  the  bank;  McEldowney  retain- 
ing $100,  and  paying  McCracken  $75.  About 
one  year  after  this  took  place,  the  home  learn- 
ed the  facts,  and  sent  for  plaintiffs  in  error, 
and  demanded  that  the  funds  be  turned  over 
to  the  home.  This  they  refused  to  do,  and 
the  result  was  their  Indictment  and  convic- 
tion, as  above  stated. 

The  first  ground  of  reversal  Insisted  upon  is 
that  the  indictment  is  insufficient  in  that  it 
fails  to  allege  the  facts  which  constituted  the 
bailment:  and  the  case  of  Johnson  v.  People, 
113  111.  99,  is  relied  upon  as  sustaining  the 
point.  That  case  is  clearly  distinguishable 
from  this.  The  indictment  here  is  not  for  a 
common-law  offense,  but  Is  for  the  crime  of 
larceny  as  bailee,  as  defined  by  our  statute. 
If  it  had  been  for  larceny  by  the  common 
law,  it  would  have  been  necessary  to  set  out 
the  particular  facts  which  constituted  the 
crime,  as  held  in  the  case  cited;  but  we  have 
held  in  many  cases  that,  where  the  offense  is 
statutory,  it  is  sufficient  to  allege  it  in  the 
words  of  the  statute,  provided  It  sufficiently 
defines  the  crime.  Strohm  v.  People,  100  111. 
682,  43  N.  E.  622;  Meadowcroft  v.  People, 
103  IU.  56,  45  N.  B.  303,  35  L.  R.  A.  176,  54 
Am.  St.  Rep.  447.  This  indictment  charges 
plaintiffs,  in  error  with  larceny  as  bailees  in 
substantially  the  words  of  the  statute,  and 
was  therefore  good,  under  the  foregoing  de- 
cisions, and  the  trial  court  committed  no  er- 
ror in  overruling  the  motion  to  quash. 

Objection  is  next  made  to  the  refusal  of 
instructions  numbered  1.  3,  and  4%  asked  by 
the  defendants,  and  to  the  giving  of  the  sev- 
enteenth at  the  instance  of  the  people.  Those 
refused  were  drawn  upon  the  theory  that 
Ramey  was  not  the  owner  of  the  property  at 
the  time  of  the  alleged  embezzlement  They 
did  not  correctly  state  the  law  applicable  to 
the  facts  In  the  case,  and  for  that  reason 
were  properly  refused.  But  in  addition  to 
this  fatal  objection  to  each  of  them,  the 
fourth  requested  by  the  defendants,  and  giv- 
en as  modified,  correctly  stated  all  the  ele- 
ments constituting  the  crime  charged,  and 
necessary  to  be  proved.  The  objection  to  the 
seventeenth  Instruction  given  on  behalf  of 
the  people  is  that  it  specifically  points  out 
the  accused,  and  calls  attention  to  their  tes- 
timony; stating  that,  if  they  have  willfully 
and  corruptly  testified  falsely  to  any  fact  ma- 
terial to  the  issue,  the  Jury  bad  the  right  to 
entirely  disregard  their  testimony,  etc.  The 
contention  is  that  it  erroneously  calls  partic- 
ular attention  to  the  defendants,  Instead  of 
relating  to  the  witnesses  generally;     It  is 


substantially  in  the  language  of  instructions 
approved  in  Hirschman  v.  People,  101  111. 
568;  Leigh  v.  People,  113  111.  372;  and  Sle- 
bert  v.  People,  143  111.  571,  32  N.  E.  431. 
There  was  no  error  In  giving  the  instructions 
as  asked. 

Complaint  is  next  made  of  certain  state- 
ments made  by  the  state's  attorney,  in  his 
closing  argument  to  the  jury,  with  reference 
to  the  insolvency  of  plaintiffs  in  error.  A 
contract  was  introduced  In  evidence  by  plain- 
tiffs in  error,  signed  by  them,  in  which  they 
agreed  to  furnish  certain  clothing  and  care 
for  the  body  of  Ramey  at  his  death.  This 
contract  was  delivered  to  the  home  at  the 
time  Ramey  was  admitted.  It  appears  from 
the  evidence  that  for  one  year  after  his  ad- 
mission, plaintiffs  in  error  had  not  paid  any- 
thing for  clothing  or  other  necessaries  under 
that  contract;  and,  upon  the  argument  before 
the  jury,  their  counsel  insisted  that  the  $100 
which  they  had  each  retained  was  in  consid- 
eration of  the  obligation  which  they  had  as- 
sumed in  signing  said  contract  In  reply  to 
this  argument  and  In  discussing  the  evidence 
in  the  case,  the  state's  attorney  made  the 
remark  complained  of.  We  think,  from  an  ex- 
amination of  the  argument  of  counsel  on  eith- 
er side,  the  remarks  objected  to  were  not  im- 
proper, but  were  in  reply  to  those  which  had 
been  made  by  counsel  for  the  defendants. 

It  is  also  insisted  that  the  verdict  is  not 
supported  by  tbe  evidence,  and  for  that  rea- 
son the  Judgment  of  conviction  should  be  re- 
versed. It  was  admitted  by  both  of  tbe  de- 
fendants that  out  of  the  $300,  they  each 
received  $100.  Ramey  testified  that  he  gave 
the  money  or  draft  to  McEldowney,  with  in- 
structions to  pay  It  to  the  home  when  he 
(Ramey)  was  admitted,  and  that  McEldow- 
ney agreed  to  do  Bo.  He  further  testified 
that  he  had  numerous  conversations  with 
both  defendants  upon  the  same  subject  In 
each  of  which  the  money  was  mentioned— 
they  agreeing  to  pay  the  $300  to  the  home— 
and  also  that  on  at  least  one  occasion  he 
stated  to  McEldowney  that  he  hoped  to  be 
able  to  reward  him  for  his  trouble  in  assist- 
ing him  in  getting  into  the  home,  and  Mc- 
Eldowney replied,  "I  am  not  working  for 
money,  and  all  I  wish  is  to  assist  yon  to  get 
into  the  home."  The  testimony  clearly  shows 
that  the  old  man  did  not  know  until  more 
than  a  year  after  he  had  been  admitted  that 
the  borne  did  not  receive  the  $300,  and  Mrs. 
Amelia  Browder  testified  that  she  heard  Mc- 
Eldowney tell  him  that  it  would  be  necessary 
for  him  to  pay  $300  in  order  to  get  into  the 
home,  and  that  during  all  tbe  conversations 
between  her  uncle  and  tbe  defendants,  she 
never  heard  either  of  them  say  a  single  word 
about  taking  or  receiving  any  portion  of  the 
$300  for  their  services.  The  evidence  also 
shows  that  they  frequently  went  to  the  home 
and  had  conversations  with  the  general  man- 
ager, and  on  several  occasions  told  him  they 
believed  the  old  gentleman  might  possibly 
be  able  to  raise  $100  among  his  friends,  and 
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that  they  then  well  knew  that  he  had  pro- 
vided $300,  and  had  paid  it  over  to  McEldow- 
ney, which  was  in  the  bank  in  his  (McEl- 
downey's)  name,  and  that  they  were  at  that 
time  trying  to  induce  the  general  manager 
to  receive  him  for  $100,  and  at  the  same  time 
impressing  Kamey  with  the  belief  that  it 
would  be  necessary  for  him  to  pay  $300. 
There  is  also  evidence  in  the  record  to  the 
effect  that,  on  the  day  be  was  admitted,  Mo 
Eldowney  had  by  some  means  obtained  pos- 
session of  certain  papers  and  agreements 
which  had  been  sent  to  Barney  by  the  home 
through  the  mail  for  his  signature,  and  that 
McEldowney  had  signed  the  same  himself, 
and  had  McCracken  sign  them,  without  al- 
lowing the  papers  to  get  into  Ramey's  hands, 
apparently  for  the  purpose  of  concealing  the 
fact  that  they  were  not  paying  the  whole  of 
the  $300  to  the  home;  the  papers  themselves 
containing  the  statement  that  Ramey  was  to 
be  admitted  upon  the  payment  of  but  $100. 
McEldowney  kept  the  papers  in  his  own  pos- 
session when  he  took  Barney  to  the  home, 
and  the  latter  did  not  know  at  any  time 
where  they  came  from,  when  they  were  sign- 
ed, or  what  they  contained.  It  is  true  that 
many  of  these  facts  were  denied  by  the  de- 
fendants, but  their  guilt  or  innocence  was  a 
question  to  be  determined  by  the  Jury  from 
all  the  facts  and  circumstances  proven  upon 
the  trial.  They  saw  the  witnesses  and  heard 
them  testify,  as  did  the  presiding  judge;  and 
it  is  well  settled,  that  this  court  will  not,  un- 
der such  circumstances,  set  aside  the  verdict, 
unless  we  are  able  to  say,  after  a  considera- 
tion of  all  the  evidence,  that  a  reasonable 
and  well-founded  doubt  of  the  guilt  of  the 
accused  arises  therefrom.  There  is  an  abund- 
ance of  evidence  in  this  record  to  the  effect 
that  the  conduct  of  the  defendants  in  their 
dealings  with  Barney  and  the  Home  for  In- 
curables was  inconsistent  with  honesty  and 
fair  dealing,  and  we  are  convinced  that  the 
verdict  below  is  fairly  supported  by  the  evi- 
dence. 

It  is  insisted  by  counsel  for  McCracken 
that  he  was  wrongfully  convicted,  for  the 
reason  that  the  $300  was  received  by  McEl- 
downey, and  on  the  day  Barney  was  taken  to 
the  home  he  paid  McCracken  $100,  and  that 
no  part  of  the  $300  was  in  the  latter's  hands 
until  that  time,  and  that  he  is  not,  therefore, 
guilty  as  charged  in  the  indictment.  It  is  the 
law  of  this  state  that  he  who  stands  by,  and 
aids,  abets,  or  assists,  or  who,  not  being  pres- 
ent, aiding,  abetting,  or  assisting,  hath  ad- 
vised, encouraged,  aided,  or  abetted,  the  per- 
petration of  a  crime,  shall  be  considered  a 
principal,  and  punished  accordingly.  We 
think  the  evidence  before  the  jury  warranted 
the  conclusion  that  the  defendants  acted  and 
co-operated  together  in  the  conversion  to  their 
own  use  of  the  $200.  It  is  therefore  unim- 
portant which  one  of  them  actually  received 
the  money  from  Barney. 

On  the  whole  record,  we  find  no  substan- 


tial grounds  of  reversal,  and  the  judgment 
of  the  criminal  court  of  Cook  county  will 
accordingly  be  affirmed.    Judgment  affirmed. 


(208  111.  60S) 

RUDDELL  v.  WEEN  et  ah 
(Supreme  Court  of  Illinois.     April  20,  1904.) 

WrtXS— CONSTBUCTTON— DEVISEES— CLASS— 
PEBS0N8  INCLUDED— CONTINGENT 

BEMAINDEBS— PARTITION. 

1.  A  will  devising  real  estate  to  testator's 
daughter  for  life  and  to  her  children  surviving 
her,  if  any,  otherwise  to  testator's  brothers  and 
sisters,  and,  in  case  any  of  them  shall  be  dead 
at  the  time  of  the  death  of  the  daughter,  then 
the  share  of  such  deceased  brother  or  sister 
should  go  to  and  be  equally  divided  among  his 
or  her  children,  constituted  a  devise  in  remain- 
der only  to  such  brothers  and  sisters  of  the  tes- 
tator as  survived  him,  and  hence  the  daughter 
of  a  brother  who  predeceased  testator  took  no 
interest  in  the  property. 

2.  Testator  devised  real  estate  to  his  daugh- 
ter for  life,  remainder  to  her  children,  if  any 
survived  her,  otherwise  to  testator's  brothers 
and  sisters,  and,  in  case  any  one  or  more  or  all 
of  them  should  be  dead  at  the  time  of  his  death, 
then  the  share  of  such  deceased  brother  or  sis- 
ter should  go  to  and  be  equally  divided  among 
his  or  her  children,  share  and  share  alike.  At 
the  time  of  suit  brought  for  partition,  testator's 
daughter,  though  married,  was  50  years  of  age, 
and  had  never  had  any  children.  Held,  that  the 
remainder  to  testator's  brothers  and  sisters  was 
a  contingent  and  not  a  vested  remainder,  and 
hence  no  partition  could  be  had  during  the 
daughter's  life. 

Appeal  from  Circuit  Court,  Adams  Coun- 
ty;  Albert  Ahers,  Judge. 

Suit  by  James  T.  Buddell  against  Benja- 
min Wren  and  others.  From  a  judgment  dis- 
missing the  bill,  complainant  appeals.  Af- 
firmed. 

This  is  a  bill,  filed  in  the  circuit  court. of 
Adams  county  by  James  T.  Buddell,  in  his 
own  right,  against  the  appellees,  for  the  par- 
tition of  some  250  acres  ef  land  in  thajt 
county.  A  demurrer  was  filed  to  the  bill, 
and  sustained,  and  a  decree  was  entered 
dismissing  the  bill  for  want  of  equity.  The 
present  appeal  Is  prosecuted  from  such  de- 
cree of  dismissal.  The  allegations  of  the 
bill  are  substantially  as  follows: 

One  Nicholas  Wren  died  testate  on  Septem- 
ber 28,  1001,  seised  in  fee  of  the  land  here 
in  controversy,  and  leaving,  as  his  only  child 
and  heir  at  law,  his  daughter,  Elnora  Alice 
Alkire.  By  the  terms  of  the  will  the  appel- 
lant, James  T.  Buddell,  was  appointed  ex- 
ecutor. Nicholas  Wren  had  no  other  child 
or  children  than  the  said  Elnora  Alice  Alkire, 
nor  descendants  of  any  deceased  child  or 
children.  The  will  was  admitted  to  pro- 
bate in  the  county  court  of  Adams  county 
on  November  19,  1901,  and  appellant  quali- 
fied as  such  executor,  and  has  been  since, 
and  Is  still,  acting  as  executor  of  said  will. 

After  provision  is  made  in  the  first  clause 
for  the  payment  of  the  funeral  expenses  and 
debts,  the  second  and  third  clauses  are  as 
follows: 


Digitized  by 


Google 


752 


TO  NORTHEASTERN  REPORTER. 


(IU. 


"Second— I  give,  deviae  and  bequeath  unto 
my  beloved  daughter,  Elnora  Alice  Alklre, 
all  the  real  and  personal  property  that  I  may 
own  wherever  situated  at  the  time  of  my 
death  for  and  during  her  natural  life,  sub- 
ject, however,  to  the  condition  and  provision 
that  she  (my  said  daughter)  shall  never  en- 
cumber said  real  estate  or  any  part  thereof 
by  mortgage  or  any  otherwise. 

"Third— After  the  death  of  my  said  daugh- 
ter, it  is  my  will  that,  If  she  shall  leave  her 
surviving  any  child  or  children,  that  such 
child  or  children  shall  have,  and  I  do  hereby 
give,  devise  and  bequeath  to  him,  her  or 
them  in  equal  parts,  if  there  be  more  than 
one  child,  all  of  my.  real  estate  and  personal 
property;  and  in  case  ray  said  daughter  shall 
die  without  leaving  any  child  or  children, 
then  and  In  that  event  I  give,  devise  and  be- 
queath in  equal  parts,  share  and  share  alike, 
all  my  real  and  personal  estate  to  my  broth- 
ers and  sisters,  and  in  case  any  one  or  more 
or  all  of  them  shall  be  dead  at  the  time  of 
the  death  of  my  said  daughter,  then  the 
share  of  such  deceased  brother  or  sister  shall 
go  to  and  be  equally  divided  among  his  or 
her  children,  share  and  share  alike." 

Elnora  Alice  Alkire,  at  the  time  of  the  fil- 
ing of  the  bill,  was  past  the  age  of  50  years. 

As  is  alleged  in  the  bill,  Nicholas  Wren 
left  him  surviving  three  brothers  and  four 
sisters,  namely,  Benjamin  Wren,  Thomas 
Wren,  Andrew  J.  Wren,  Millie  Lowe,  Ava- 
rilla  Wood,  Jennie  Burton,  and  Sarah  Wlble, 
and  no  others.  There  were  two  brothers  and 
two  sisters  who  died  before  the  testator, 
Nicholas  Wren,  died,  to  wit,  John  Wren, 
Washington  Wren,  Lizzie  Ballard,  and  Dru- 
Billa  Smith.  The  two  brothers  and  the  two 
sisters,  who  predeceased  the  testator,  Nich- 
olas Wren,  left  children  and  grandchildren, 
all  of  whom  are  shown  by  an  exhibit  to  the 
bill,  and  all  of  which  children  and  grand- 
children, as  well  as  the  brothers  and  sisters, 
are  parties  defendant  to  the  bill.  The  inter- 
ests alleged  to  be  owned  by  them  are  set  out 
In  the  bill.  Elnora  Alice  Alkire,  the  life  ten- 
ant mentioned  in  the  will,  has  no  child  or 
children,  never  has  had  any,  and  probably 
never  will  have.  All  the  shares  set  forth 
in.  the  bill  are  alleged  to  be  subject  to  the 
life  estate  of  the  appellee  Elnora  Alice  Al- 
kire. Among  the  children  of  John  Wren, 
deceased,  a  brother  of  the  testator,  Nicholas 
Wren,  who  died  before  the  testator,  Nicholas 
Wren,  is  a  daughter,  named  .Euphemia  E. 
Bramlet  alleged  in  the  bill  to  be  the  owner 
of  Vesotbs  of  the  premises  in  question.  On 
April  1,  1902,  said  Euphemia  E.  Bramlet  ex- 
ecuted a  quitclaim  deed,  as  a  widow,  and 
as  a  daughter  of  John  Wren,  deceased— John 
Wren  being  a  deceased  brother  of  Nicholas 
Wren— conveying  to  Mrs.  Robert  S.  Alkire 
(Elnora  Alice  Alkire)  all  her  right,  title,  and 
interest  In  and  to  the  lands  described  in  the 
bill.  On  June  10,  1902,  Elnora  Alice  Alkire 
and  R.  S.  Alkire,  her  husband,  executed  a 
quitclaim  deed  conveying  to  the  appellant, 


James  T.  Rnddell,  all  their  Interest  In  the 
land  described  in  the  bill,  reserving,  how- 
ever, to  the  grantor  Elnora  Alice  Alkire  a 
life  estate  in  and  to  the  said  real  estate, 
thereby  Intending  to  convey  the  same  In- 
terest theretofore  received  by  deed  from 
Euphemia  E.  Bramlet.  By  virtue  of  these 
deeds  the  appellant,  complainant  below, 
claims  to  be  the  owner  of  «/««0ths  of  the 
premises  In  question,  and  alleges  that  be  is 
a  tenant  in  common  with  the  brothers  and 
sisters  of  the  deceased  testator,  and  with 
the  children  and  grandchildren  of  those 
brothers  and  sisters  of  the  deceased  testator 
who  died  before  the  testator  died,  all  subject, 
however,  to  the  life  estate  of  the  said  Elnora 
Alice  Alkire. 

Walter  Bennett,  for  appellant  V.  H. 
Keath  and  Vandeventer  &  Woods,  for  ap- 
pellees. 

MAGRUDER,  3.  (after  stating  the  facts). 
All  the  Interests  of  the  parties  to  this  pro- 
ceeding claiming  to  be  the  owners  as  tenants 
in  common  of  the  premises  sought  to  be  par- 
titioned, are  admitted  to  be  subject  to  the 
life  estate  of  the  testator's  daughter,  Elnora 
Alice  Alkire.  Undoubtedly,  reversioners  and 
remaindermen  owning  interests  in  fee  in  land 
subject  to  an  unexpired  life  estate  are  enti- 
tled to  partition.  Scoville  v.  Hllllard,  48  111. 
453;  Drake  v.  Merkle,  153  111.  318,  38  N,  E. 
654.  But  we  are  of  the  opinion  that  the  ap- 
pellant here,  complainant  below,  was  not  en- 
titled to  partition,  and  that  his  bill  was  prop- 
erly dismissed  by  the  chancellor,  for  the  rea- 
sons hereinafter  stated. 

First  Section  1  of  the  partition  act  pro- 
vides "that  when  land,  tenements  or  here- 
ditaments are  held  in  *  •  •  tenancy  in 
common  •  *  *  any  one  or  more  of  the 
persons  Interested  therein  may  compel  a  par- 
tition thereof."  etc.  3  Starr  &  C.  Ann.  St 
1896  (2d  Ed.)  p.  2912.  The  appellant  was 
therefore  required,  in  order  to  entitle  him- 
self to  a  partition  of  the  premises,  to  show 
that  he  was  the  owner  of  an  interest  therein 
as  tenant  in  common  with  the  parties  against 
whom  the  partition  Is  sought.  The  appellant 
has  no  such  interest  in  the  land  here  in  con- 
troversy. The  daughter  of  the  testator  Is 
given  a  life  estate.  After  the  expiration  of 
the  life  estate  her  surviving  children,  if  she 
leaves  any,  take  the  property;  but,  In  case 
she  dies  without  any  children,  then  the -prop- 
erty is  given  to  the  brothers  and  sisters  of 
the  testator,  with  the  provision  that.  In  case 
any  one  or  more  of  such  brothers  and  sisters 
shall  be  dead  at  the  time  of  the  death  of  his 
said  daughter,  then  the  share  of  such  de- 
ceased brother  or  sister  shall  go  to  and  be 
equally  divided  among  his  or  her  children, 
share  and  share  alike.  The  exact  language 
of  the  will  Is,  "then  and  In  that  event  I  give, 
devise  and  bequeath  In  equal  parts,  share 
and  share  alike,  all  my  real  and  personal  es- 
tate to  my  brothers  and  sisters."  The  bill 
alleges  that  the  testator,  Nicholas  Wren,  left 
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him  surviving  three  brothers  and  four  Bisters, 
naming  them,  and  the  demurrer  admits  this 
allegation  to  be  true.    These  three  brothers 
and  four  sisters  -were  all  living  at  the  death 
of  the  testator.     It  Is  these  brothers  and 
slaters,  or  their  children,  who  are  to  take  In 
case  the  life  tenant  shall  die  without  Issue. 
The  will  makes  no  provision  for  the  children 
or  grandchildren  of  the  brothers  and  sisters 
of  the  testator  who  died  before  his  death.  "A 
will  takes  effect  at  the  death  of  the  testator." 
Scofleld  v.  Olcott,  120  III.  862,  11  N.  E.  851. 
The  brothers  and  sisters'  referred  to  who 
were  to  take  were  the  brothers  and  sisters 
who  should  be  alive  at  the  death  of  the  tes- 
tator.  The  only  interest  which  the  appellant, 
the  complainant   below,    has   in    the    land 
sought  to  be  divided,  is  such  Interest  as  he 
obtained  through  the  deed  executed  by  Eu- 
phemia  B.  Bramlet  but  Euphemla  E.  Bram- 
let  was  the  daughter  of  John  Wren,  a  broth- 
er of  Nicholas  Wren,  the  testator  who  died 
before  the  testator.    Euphemla  E.  Bramlet, 
therefore,  had  no  interest  whatever  to  con- 
vey, nor  can  she,  In  any  event  or  under  any 
circumstances,  take  any  interest  in  the  prop- 
erty under  the  will  of  the  testator.    When  a 
man' makes  a  devise  to  his  brothers  and  sis- 
ters surviving  him  at  the  time  of  his  death, 
he  does  not  include  in  such  devise  his  neph- 
ews and  nieces,  or  grandnephews  and  grand- 
nieces,  who  are  the  children  of  brothers  and 
sisters,  who  have  died  before  the  date  of  his 
own  death. 

Second.  The  remainder  which  was  to  go 
under  the  third  clause  of  the  will  of  Nicholas 
Wren  to  his  brothers  and  sisters,  or  the  chil- 
dren of  any  of  them,  after  the  death  of  his 
daughter  without  Issue,  cannot  be  regarded 
as  otherwise  than  a  contingent  remainder. 
If  it  Is  a  contingent  remainder,  and  not  a 
-vested  remainder,  then  there  can  be  no  par- 
tition made  at  this  time  of  the  premises  in 
controversy. 

The  third  clause  of  the  will  reads  in  part 
as   follows:    "After  the  death  of  my  said 
daughter  it  is  my  will  that,  if  she  shall  leave 
her  surviving  any  child  or  children  that  such 
child  or  children  shall  have  and  I  do  hereby 
give,  devise  and  bequeath  to  him,  her  or  them 
In  equal  parts,  if  there  be  more  than  one 
child,   all  of  my  real  estate  and  personal 
property;  and  in  case  my  said  daughter  shall 
die   without  leaving  any  child  or  children, 
then  and  in  that  event  I  give,  devise  and  be- 
•  queath  In  equal  parts,  share  and  share  alike, 
all  my  real  and  personal  estate  to  my  broth- 
ers and  sisters."   If  the  portion  thus  quoted 
-were  all  of  the  third  clause,  then  the  four 
sisters  and  three  brothers  of  the  testator, 
who  were  alive  when  he  died,  would  have 
taken  Immediately  upon  his  death  a  vested 
estate,  subject  to  open  up  and  let  In  the  chil- 
dren of  the  life  tenant,  in  case  she  should 
bave  children.    In  other  words,  the  remain- 
der to  the  brothers  and  sisters  would  have 
r»een  a  vested  remainder.    A  vested  remain- 
der has  been  defined  by  this  court  as  follows: 
70  N.E.-48 


"A  vested  remainder  Is  an  estate  to  take 
effect  after  another  estate  for  years,  life  or 
in  tail,  which  is  so  limited  that,  if  that  par- 
ticular estate  were  to  expire  or  end  in  any 
way  at  the  present  time,  some  certain  person, 
who  is  in  esse  and  answered  the  description 
of  the  remainderman  during  the  continuance 
of  the  particular  estate,  would  thereupon  be- 
come entitled  to  the  immediate  possession, 
irrespective  of  the  concurrence  of  any  col- 
lateral contingency."  Boatman  v.  Boatman, 
108  111.  414,  65  N.  E.  SI.  In  the  case  of 
Boatman  v.  Boatman,  supra,  it  was  held  that 
a  devise  of  the.  residue  of  the  testator's  prop- 
erty to  his  eight  children,  share  «nd  share 
alike,  except  that  the  share  of  one  son  should 
be  a  life  estate  only,  the  remainder  In  fee  to 
go  to  any  child  or  children  surviving  him,  or, 
If  he  left  no  child  or  children,  then  to  his 
brothers  and  sisters,  created  a  vested  re- 
mainder in  such  brothers  and  sisters,  regard- 
less of  the  fact  that  children  might  there- 
after be  born  to  the  life  tenant,  and  the  re- 
mainder be  thereby  divested.  In  case  the 
third  clause  of  the  will  of  Nicholas  Wren 
had  contained  nothing  except  the  portion  last 
above  quoted,  then  the  brothers  and  sisters 
of  Nicholas  Wren,  living  at  the  time  of  his 
death,  would  be  the  only  persons  In  esse 
who  could  answer  the  description  of  remain- 
dermen. The  mere  fact  that  children  might 
afterwards  be  born  to  Blnora  Alice  Alkire. 
and  might  survive  her,  would  not  render  the 
Interest  of  the  brothers  and  sisters  of  the  tes- 
tator living  at  the  time  of  his  death  contin- 
gent Such  brothers  and  sisters  at  the  death 
of  the  testator  would  have  become  seised  of 
a  vested  remainder  in  the  land  In  which  the 
daughter  had  a  life  estate.  The  remainder 
would  have  been  liable  to  be  divested  by  the 
birth  of  a  child  to  Elnora  Alice  Alkire,  who 
should  survive  her.  To  the  same  effect,  also, 
Is  the  recent  case  of  Chapin  v.  Nott,  203  111. 
341,  67  N.  E.  833.  In  the  latter  case  It  was 
held  that  a  deed  to  the  grantee  and  the  heirs 
of  her  body,  and,  in  the  event  of  her  death 
without  issue,  the  land  to  revert  to  three 
named  persons  in  being,  passed  a  vested  re- 
mainder to  such  persons,  subject  to  defeas- 
ance by  the  birth  of  Issue  to  the  grantee, 
and,  if  any  of  such  persons  died  before  the 
grantee,  her  interest  passed  to  her  heirs. 

But  the  third  clause  of  the  will  here  under 
consideration,  in  addition  to  the  portion  so 
last  quoted  and  commented  upon,  ends  as 
follows:  "And  in  case  any  one  or  more  or 
all  of  them  shall  be  dead  at  the  time  of  the 
death  of  my  said  daughter,  then  the  share 
of  such  deceased  brother  or  sister  shall  go 
to  and  be  equally  divided  among  his  or  her 
children,  share  and  share  alike."  This  lan- 
guage makes  the'  remainder  which  was  to  go 
to  the  brothers  and  sisters,  or,  in  case  of  the 
death  of  any  of  them,  to  the  children  of 
those  dying,  a  contingent  remainder.  "A  con- 
tingent remainder  is  one  limited  to  take 
effect  either  to  a  dubious  and  uncertain  per- 
son, or  upon  a  dubious  and  uncertain  event" 
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2  Blackstone's  Com.  168;  Haward  v.  Peavey, 
128  111.  430,  21  N.  E.  503,  15  Am.  St.  Rep. 
120;  Thompson  v.  Adams,  205  III.  552,  69 
N.  E.  1.  Tbe  remainder  which  Is  devised  to 
take  effect  upon  the  death  of  the  life  tenant, 
Elnora  Alice  Alkire,  without  leaving  any 
child  or  children,  is  to  dubious  and  uncer- 
tain persons.  If  the  brothers  and  sisters  of 
the  testator  who  were  alive  when  he  died 
survive  the  life  tenant,  Elnora  Alice  Alkire, 
she  leaving  no  child  or  children,  they  become 
entitled  to  the  estate,  but  their  title  is  con- 
ditional upon  their  being  alive  at  the  time 
of  Elnora's  decease.  If  either  one  of  the 
brothers  and  sisters  Is  dead  at  the  time  of 
the  decease  of  the  life  tenant,  his  or  her 
share  Is  to  go  to  his  or  her  children.  As  it 
is  uncertain  whether  either  one  or  more  of 
the  brothers  and  sisters  of  the  testator  will 
die  before  the  death  of  the  life  tenant,  it  is 
uncertain  whether  the  shares  of  the  brothers 
and  slaters  will  belong  to  them  or  to  such 
children  of  theirs  as  may  be  alive  when  the 
life  tenant  dies.  So,  also,  the  title  of  the 
child  or  children  of  any  brother  or  sister 
who  may  be  dead  at  the  time  of  the  death 
of  the  life  tenant  is  conditional  upon  such 
child  or  children  surviving  the  parent  The 
facts  of  this  case  thus  bring  it  within  the 
doctrine  of  the  case  of  Thompson  v.  Adams, 
supra.  In  tbe  latter  case  the  will  provided 
as  follows:  "Fourth— And  upon  the  death  of 
my  said  wife,  Elizabeth  Adams,  while  she 
remains  my  widow,  then  and  in  that  event 
it  is  my  will,  and  1  hereby  order  and  direct 
that  my  said  estate,  both  real  and  personal, 
then  remaining,  be  then  equally  divided  be- 
tween my  said  two  daughters,  Elizabeth  Re- 
becca Adams  and  Emma  Matilda  Thompson, 
wife  of  said  Charles  Francis  Thompson,  or 
the  survivor  of  them,  their  heirs  and  legal 
representatives,  share  and  share  alike.  Fifth 
— In  the  event  of  the  death  of  either  one  of 
my  said  daughters,  leaving  a  child  or  chil- 
dren her  surviving,  during  the  lifetime  of  my 
said  wife,  Elizabeth  Adams,  then  the  entire 
distributive  share  so  bequeathed  to  such  de- 
ceased daughter  hereunder  shall  at  once,  up- 
on the  death  of  my  said  wife,  Elizabeth 
Adams,  descend  and  pass  to  the  surviving 
child  or  children  of  such  deceased  daughter 
forever,  share  and  share  alike;"  and,  in  inter- 
preting the  fourth  and  fifth  clauses  of  the 
will  as  thus  quoted,  H  was  there  held  that 
remainders  which,  in  case  of  the  death  of  the 
life  tenant  without  remarrying,  were  to  go 
to  her  daughters  who  survived  her,  and  to 
grandchildren  who  survived  their  parents, 
but  whose  parents  died  before  the  grand- 
parent, the  widow,  were  contingent. 

There  is  a  manifest  uncertainty  as  to  the 
persons  who  will  be  ultimately  entitled  to 
the  remainder  of  the  estate  of  Nicholas  Wren 
at  the  time  of  Mrs.  Alkire's  death,  In  case 
she  die  without  child  or  children.  The  broth- 
ers and  sisters  of  the  testator  are  by  the 
express  terms  of  the  will  not  to  take  the 
estate  unless  they  survive  Mrs.  Alkire's  death 


and  she  leaves  no  issue,  and,  If  they  do  not 
survive  her  death,  the  children  of  such  as 
are  dead  at  that  time  take  their  parent's 
share  as  purchasers  under  tbe  will,  and  not 
by  descent  from  their  parent  Bates  v.  Gil- 
lett,  132  111.  287,  24  N.  E.  611.  It  follows 
that  the  remainder  cannot  be  properly  par- 
titioned before  the  death  of  Mrs.  Alkire,  be- 
cause any  brother  or  sister  of  the  testator 
who  dies  in  her  lifetime  can  take  nothing  In 
the  remainder  if  she  afterward  die  without 
issue,  and  the  children  of  such  brother  or 
eistcr  so  dying  will  not  take  anything  by 
descent  as  the  will  expressly  directs  that  the 
children  of  such  deceased  brother  or  sister 
shall  in  such  case  take  the  parent's  share, 
not  by  descent  from  their  father  or  mother, 
but  from  the  testator  directly,  and  as  pur- 
chasers under  the  will.  The  uncertainty  as 
to  the  individuals  who  shall  thus  take  and 
enjoy  the  remainder  at  Mrs.  Alkire's  death, 
if  she  leave  no  child  or  children,  distinguish- 
es the  case  at  bar  from  the  case  of  Boatman 
v.  Boatman,  supra.  Tbe  rights  and  interests 
of  the  parties  Interested  cannot  be  declared 
in  a  decree  for  partition  made  before  Mrs. 
Alkire's  death.  Suppose  such  decree  should 
now  be  entered,  and  one  of  the  brothers'  and 
sisters  of  the  testator  living  at  the  time  of 
his  decease,  should  be  dead  at  the  time  of 
Mrs.  Alkire's  death,  the  decree  would  not  be 
binding  upon  the  child  or  children  of  such 
deceased  brother  or  sister.  The  third  clause 
expressly  provides  that  "then"-rthat  is  to 
say,  at  the  death  of  Mrs.  Alkire  (Strain  v. 
Sweeny,  163  III.  603,  45  N.  E.  201)— the  share 
of  such  deceased  brother  or  sister  shall  go  to 
and  be  equally  divided  among  his  or  her 
children,  "share  and  share  alike;"  and,  this 
being  so,  such  children,  not  being  parties  to 
this  suit  nor  represented  here,  would  not  be 
bound  by  the  decree  for  partition. 

Even,  therefore,  if  this  partition  proceed- 
ing were  begun  by  one  of  lie  devisees  under 
the  will,  who  holds  an  interest  as  a  tenant 
in  common,  it  could  not  be  maintained  be- 
cause the  remainder  to  go  to  the  brothers 
and  sisters  or  their  children  Is  a  contingent 
one,  and  the  persons  who  are  to  take  that 
remainder  at  the  death  without  issue  of  Mrs. 
Alkire  are  uncertain,  and  cannot  now  be  as- 
certained. 

For  these  reasons,  the  decree  of  the  circuit 
court  dismissing  the  bill  is  affirmed.  Decree 
affirmed. 


(208  111.  25) 

CHICAGO  &  A.  RY.  CO.  v.  BELL. 
(Supreme  Court  of  Illinois.    April  20,  1004.) 

INJUBY   TO   EMPLOrt—NEOrjOERCE— PLEADING 

AND  PBOOF—  DEMUBBEE— DUTY  TO   WARN 

— COST    Of    ABSTRACT. 

1.  Error  in  overruling  a  demurrer  to  the  dec- 
laration is  waived  by  subsequently  pleading  to 
the  merits. 

2.  Under  the  charge  of  the  declaration,  in  an 
action  for  injury  to  one  enraged  in  a  cinder  pit 
in  cleaning  out  cinders  and  ashes  from  engines, 
he  being  struck  while  coming  out  of  the  pit  by 
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an  engine  coming  onto  the  pit,  that  defendant 
did  not  provide  proper  notice  or  signals  to 
warn  plaintiff  that  an  engine  was  about  to  be 
moved  over  the  pit,  there  can  be  no  recovery: 
the  evidence  showing  that  a  method  was  adopted 
by  defendant  whereby  the  engine  was  to  come 
to  a  stop,  and  then  move  over  the  pit,  while 
some  one  stood  at  the  side  and  showed  where  it 
should  stop,  and  that  on  the  occasion  when 
plaintiff  was  injured  this  method  was  disregard- 
ed by  his  fellow  servants. 

3.  There  is  no  duty  of  an  employer  to  inform 
an  employe1  that  engines  will  without  notice  be 
run  onto  a  pit  where  ashes  are  taken  out  of  the 
engines  where  the  employer  has  provided  a  meth- 
od for  the  approach  of  the  engines  to  be  made 
with  proper  signals  and  notice. 

4.  In  case  of  an  adult,  capable  of  understand- 
ing and  appreciating  ordinary  dangers,  engaged 
in  an  ash  pit  in  cleaning  out  ashes  from  engines 
which  come  onto  it,  there  is  no  duty  of  the  em* 
ployer  to  warn  him  of  the  danger  of  coming  out 
of  the  pit  without  looking  to  see  if  an  engine 
is  approaching. 

5.  The  Supreme  Court  rules  as  to  condensing 
the  evidence  in  the  abstract  not  being  observed, 
costs  of  the  abstract  will  not  be  taxed.' 

Appeal  from  Appellate  Court,  Third  Dis- 
trict. 

Action  by  Thomas  Bell  against  the  Chicago 
&  Alton  Railway  Company.  From  a  Judg- 
ment of  the  Appellate  Court,  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Henry  C.  Withers  and  Henry  T.  Ralney 
(Wm.  Brown,  of  counsel),  for  appellant.  D. 
J.  Sullivan,  for  appellee. 


CARTWRIGHT,  J.  The  Appellate  Court 
affirmed  a  judgment  recovered  by  appellee  in 
the  circuit  court  of  Greene  county  against  ap- 
pellant for  damages  on  account  of  a  personal 
Injury  sustained  while  in  Its  employ.  The 
defendant  demurred  to  the  declaration,  and, 
its  demurrer  being  overruled,  It  filed  a  plea 
of  the  general  issue. 

The  first  point  made  by  counsel  Is  that  the 
demurrer  should  have  been  sustained,  and 
that  the  court  erred  In  overruling  it  This 
alleged  error  is  not  contained  in  the  assign- 
ment of  errors  upon  the  record,  and  could 
not  be  considered  if  it  were  an  error;  but, 
the  defendant  having  pleaded  to  the  merits 
after  the  demurrer  was  overruled,  error  can- 
not be  assigned  on  the  ruling.  Barnes  V. 
Brookman,  107  111.  317. 

At  the  close  of  all  the  evidence  produced 
at  the  trial,  defendant  moved  the  court  to 
exclude  the  evidence  and  direct  a  verdict  of 
not  guilty.  The  motion  raised  the  question 
whether  there  was  any  evidence  which,  with 
all  proper  Inferences  to  be  drawn  therefrom, 
fairly  and  reasonably  tended  to  support  the 
cause  of  action  alleged  in  the  declaration.  If 
there  was,  the  court  was  right  in  overruling 
the  motion;  but,  if  there  was  not,  the  motion 
should  have  been  sustained. 

There  were  two  counts  in  the  declaration, 
in  each  of  which  it  was  alleged  that  the 
l>Iaintlff  was  employed  by  the  defendant  in 
the  capacity  of  a  laborer  to  work  in  a  cer- 
tain-cinder  pit  And  that  he  was  wholly  inex- 


perienced in  such  work  -and  unacquainted 
with  the  perils  connected  with  it  In  the 
first  count  it  was  further  alleged  that  it  be- 
came the  duty  of  the  defendant  to  Inform 
the  plaintiff  of  such  dangers  as  were  not  ob- 
vious to  the  employment;  that  engines  were 
run  over  the  cinder  pit  without  notice  to  the 
employes  working  therein;  that  the  defend- 
ant failed  to  inform  him  of  the  dangers  at- 
tending the  employment  and  that  engines 
would  be  sd  driven  over  the  pit  without  no- 
tice to  him;  and  that  he  was  struck  by  an 
engine  driven  over  the  pit  without  notice, 
and  his  left  hand  was  run  over,  necessitating 
the  amputation  of  three  fingers.  The  second 
count  alleged  that  it  was  the  duty  of  the  de- 
fendant to  use  reasonable  diligence  to  see 
that  the  place  where  plaintiff  was  required 
to  work  was  reasonably  safe,  and  to  use  rea- 
sonable diligence  to  inform  him  of  perils  con- 
nected with  his  duties  which  were  not  known 
to  him  and  not  obvious  to  the  employment. 
The  negligence  charged  in  that  count  was 
that  the  defendant  caused  one  of  its  engines 
to  be  driven  over  the  pit  without  providing 
proper  notice  or  signals,  or  any  means,  by 
which  plaintiff  might  know  that  the  engine 
was  about  to  be  so  driven  over  the  pit 

The  testimony  of  the  plaintiff,  and  all  the 
evidence  in  the  case  most  favorable  to  him, 
tended  to  prove  the  following  facts:  De- 
fendant had  a  roundhouse  in  the  city  of 
Roodhouse,  where  engines  coming  In  from 
the  road  were  cleaned  and  prepared  to  be 
sent  out  on  another  trip.  Northeast  of  this 
roundhouse  was  a  building  equipped  with  ma- 
chinery for  coaling  engines,  and  between  the 
rails  of  the  track  over  which  the  engines 
were  driven  to  be  coaled  there  was  a  cinder 
pit  for  cleaning  out  the  cinders  and  ashes. 
The  pit  was  variously  estimated  at  from  80 
to  100  feet  In  length,  and  it  was  of  the  full 
width  between  the  rails  and  from  8%  to  4 
feet  deep.  In  the  pit  there  were  tubs,  which 
ran  upon  tracks  in  the  bottom  of  the  pit  and 
into  which  the  ashes  and  cinders  from  the 
engines  were  raked.  When  the  tubs  were 
full  of  cinders,  they  were  dumped  into  a  hole 
at  one  end  of  the  pit  from  which  they  were 
elevated  by  machinery  into  cars  and  remov- 
ed. Plaintiff  had  been  a  fanner,  and  moved 
from  the  farm  to  Roodhouse,  and  went  to 
work  for  the  defendant.  He  worked  for 
about  10  days  oiling  journals  at  the  stock- 
yards, and  afterwards  applied  for  work  to 
the  foreman  at  the  roundhouse,  who  had 
charge  of  coaling  and  cleaning  the  engines, 
and  he  was  employed  to  work  in  the  cinder 
pit  He  was  inexperienced  in  that  kind  of 
work  and  knew  nothing  about  It.  He  came 
to  the  cinder  pit  the  next  morning' just  be- 
fore 7  o'clock,  when  the  night  force  was  still 
at  work.  A  man  was  at  work  in  the  pit  un- 
der an  engine  raking  cinders  into  a  tub,  and 
plaintiff  told  him  that  he  came  to  take  his 
place,  but  that  he  knew  nothing  about  the 
work.  The  man  showed  him  how  to  rake 
out  the  cinders,  and  got  out  of  the  pit,  and 
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plaintiff  took  bis  place.  The  method  of  do- 
ing the  work  was  to  run  an  engine  over  the 
cinder  pit,  and  to  stop  it  at  the  right  place 
over  one  of  the  tubs.  One  man  would  then 
get  on  the  engine,  and  knock  the  fire  and 
cinders  out  into  the  ash  box  of  the  engine, 
and  he  was  called  the  "Are  knocker."  The 
other  man  would  get  under  the  engine  in  the 
pit,'  and  rake  the  ashes  Into  a  tub.  The  men 
would  then  accompany  the  engine  to  the  wood 
pile,  and  put  on  wood  to  start  the  fire,  and 
the  engine  would  then  be  coaled.  John  Shin- 
nail  was  the  fire  knocker  working  with  the 
plaintiff.  When  plaintiff  first  went  to  work, 
they  finished  cleaning  the  engine  that  was 
brer  the  pit,  and  then  went  with  It  to  the 
wood  pile,  and,  after  being  coaled,  it  was 
taken  back  into  the  roundhouse.  The  engines 
came  to  the  cinder  pit  from  the  north,  and 
some  time  afterward  two  engines  came  on 
together.  Shinnall  opened  the  switch  and  let 
the  engines  upon  the  track,  and  then  got  on 
the  front  engine  and  rode  down  to  the  pit 
The  engine  stopped,  and  Shinnall  got  out 
where  he  could  see  when  the  engine  was  di- 
rectly over  a  tub,  and  signaled  the  engineer 
where  to  stop.  This  was  called  "spotting" 
an  engine,  and  plaintiff  was  told  to  watch 
Shinnall  spot  the  engine,  as  that  would  be 
part  of  his  duties.  When  the  first  engine 
was  properly  placed  over  the  pit,  Shinnall 
got  up  in  it  and  knocked  the  cinders  and  fire 
out,  and  plaintiff  went  Into  the  pit  and  raked 
the  ashes.  That  engine  moved  on,  and  the 
other  engine  was  spotted  in  the  same  man- 
ner, and  the  fire  and  cinders  were  knocked 
out  and  raked  as  in  the  former  case.  The 
two  engines  then  moved  on  to  the  wood  pile, 
and  Shinnall  went  with  them,  after  directing 
plaintiff  to  dump  the  cinders  into  the  hole  and 
get  the  tubs  ready  for  the  next  engine  that 
might  come  in.  Plaintiff  pushed  the  tubs 
along  on  their  track  and  dumped  them.  He 
then  drew  one  of  the  tubs  along  In  the  pit 
toward  the  north,  walking  backward,  or 
nearly  so,  with  his  bands  on  the  tub,  draw- 
ing it  after  him.  Another  engine  was  then 
approaching  the  cinder  pit  from  the  north, 
backing  up,  according  to  the  usual  custom, 
and  moving  very  slowly,  at  about  3  miles  an 
hour,  or  an  ordinary  walk.  When  plaintiff 
got  to  the  place  where  he  wished  to  leave 
the  tub  he  was  drawing  be  placed  one  band 
upon  the  rail  and  the  other  on  the  tub,  and 
commenced  to  raise  himself  out  of  the  pit, 
when  he  was  struck  in  the  back  by  the  ten- 
der of  the  engine.  He  did  not  look  toward 
the  north,  and  testified  that  there  was  no  ob- 
struction to  his  view,  and  that,  when  down 
in  the  pit,  he  could  see  an  approaching  en- 
gine for  800  feet  if  he  looked.  He  testified 
that  he  did  not  give  -any  attention  to  the 
question  whether  an  engine  might  be  ap- 
proaching because  he  supposed  that  they 
would  look  out  for  him,  and  not  come  on  the 
pit  until  he  was  ready.  His  hand  was  caught 
between  the  wheel  of  the  tender  and  the  rail, 
and  three  fingers  were  cut  off.    He  was  not 


informed  that  engines  would  be  run  upon  the 
pit  without  notice  to  him.  One  of  the  men 
was  hanging  on  the  steps  of  the  engine,  fa- 
cing the  gangway,  and  watching  the  track 
ahead  of  the  engine.  When  plaintiff  started 
to  raise  himself  out  of  the  pit,  that  man  and 
Shinnall  both  saw  him,  and  .both  cried  out. 
The  man  operating  the  engine  stopped  it  at 
once,  and  it  did  not  move  over  4  or  5  feet. 
It  is  fundamental  that  a  plaintiff  must  re- 
cover, If  at  all,  upon  the  case  stated  in  hif 
declaration,  and  that  he  cannot  allege  spe- 
cific negligence  of  one  kind  and  recover  upon 
proof  of  negligence  of  another  character. 
Chicago,  Burlington  &  Quincy  Railroad  Go. 
v.  Bell,  112  111.  360;  North  Chicago  Street 
Railway  Co.  v.  Cotton,  140  Ul.  486,  29  N.  E. 
899;  Chicago  &  Eastern  Illinois  Railroad  Co. 
v.  Driscoll,  176  111.  330,  52  N.  EL  921.  It  is 
therefore  necessary  for  the  plaintiff  to  prove 
facts  from  which  the  law  would  raise  a  duty 
of  the  defendant  to  give  him  notice  that  its 
engines  were  run  upon  the  cinder  pit,  for 
the  purpose  of  cleaning  them,  without  notice 
to  blm,  as  alleged  in  the  first  count,  or  that 
the  defendant  had  failed  to  provide  any  prop- 
er notice  or  signals  that  engines  were  about 
to  be  driven  over  the  pit,  as  alleged  In  the 
second  count.  There  was  absolutely  no  evi- 
dence tending  to  prove  the  charge  in  the  sec- 
ond count  that  the  defendant  did  not  provide 
proper  notice  or  signals  to  warn  the  plaintiff 
that  an  engine  was  about  to  be  moved  over 
the  pit.  On  the  contrary,  the  evidence  on 
that  question  tended  to  prove  that  a  perfect- 
ly safe  and  proper  method  had  been  adopted. 
Plaintiff  testified  that  the  engines  which  had 
come  in  that  morning  had  stopped  before 
they  were  moved  over  the  pit,  and  that  they 
then  moved  down  slowly  under  the  direction 
of  Shinnall,  who  showed  them  where  to  stop, 
and  that  he  expected,  if  another  engine  came 
In,  It  would  do  the  same  thing.  Plaintiff's 
witness  Shinnall  testified  that  the  custom 
was  to  give  signals,  and  that  the  engine 
would  just  stop,  and  stand,  and  come  over 
the  pit  in  accordance  with  his  signals.  The 
method  adopted  by  the  defendant,  which  the 
evidence  tended  to  prove,  was  for  the  engine 
to  come  up  and  stop,  and  then  move  over  the 
tubs,  while  the  fire  knocker  or  cleaner  stood 
at  one  side  and  spotted  the  engine,  or  show- 
ed precisely  where  It  was  to  stop  over  the 
tub.  There  was  no  fault  In  the  defendant  in 
that  respect,  but  the  evidence  tended  to  show 
that  in  this  Instance  the  method  was  disre- 
garded. If  so,  it  was  disregarded  by  fellow 
servants  of  the  plaintiff,  for  whose  negli- 
gence the  defendant  was  not  liable.  If  the 
men  In  charge  of  the  engine  at  the  time  of 
the  accident  were  negligent,  or  failed  to  give 
proper  and  reasonable  notice  to  the  plaintiff, 
their  negligence  was  that  of  servants  In  the 
same  department  with  the  plaintiff,  engaged 
in  the  same  line  of  employment,  and  directly 
co-operating  with  him  in  the  work  In  hand. 
They  were,  therefore,  fellow  servants,  and 
the  relation  did  not  depend  upon  the  accident 
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of  acquaintance  or  the  length  of  time  they 
had  worked  together.  World's  Columbian 
Exposition  T.  Lehigh,  196  111.  612,  63  N.  E. 
1089.  As  to  any  such  negligence,  if  any  there 
•was,  the  declaration  did  not  state,  nor  the 
evidence  tend  to  prove,  any  cause  of  action. 
It  is  true,  if  the  Injury  resulted  from  the 
combined  negligence  of  fellow  servants  and 
of  the  defendant,  the  plaintiff  might  still 
recover.  Chicago  &  Northwestern  Railway 
Co.  v.  Gillison,  173  111.  264,  50  N.  E.  657,  64 
Am.  St  Rep.  117.  But  if  it  Is  a  fact  that  the 
method  of  doing  the  work  adopted  by  the 
defendant  was  a  proper  and  safe  one,  and 
provided  for  proper  signals  and  notice,  the 
charge  in  the  first  count  also  failed,  and  there 
could  be  no  duty  of  the  defendant  to  inform 
the  plaintiff  that  engines  would  be  run  over 
the  pit  without  notice. 

Ordinarily,  one  engaging  in  any  employ- 
ment assumes  the  ordinary  risks  and  hazards 
of  the  business  in  the  manenr  in  which  it  is 
conducted,  and  there  is  no  duty  of  the  master 
to  warn  and  instruct  him  as  to  dangers  which 
are  patent  to  persons  of  ordinary  intelligence. 
One  who  attempts  to  do  work  which  exposes 
him  to  obvious  and  known  dangers  assumes 
the  risk.  Indianapolis,  Bloomington  &  West- 
ern Railroad  Co.  v.  Flanlgan,  77  111.  365. 
When  there  are  special  risks,  which  are  not 
obvious  or  patent,  and  of  which  the  servant 
is  not  cognizant,  it  is  the  duty  of  the  master 
to  notify  him  of  such  risks.  United  States 
Rolling  Stock  Co.  v.  Wilder,  116  111.  100,  5 
N.  E.  92.  If  the  servant  is  Ignorant  and  in- 
experienced, it  is  a  duty  to  warn  him  of  dan- 
gers not  obvious  to  one  without  experience; 
but  there  is  no  duty  to  notify  or  instruct  him 
as  to  dangers  which  are  open  and  apparent 
to  every  person.  In  this  case  the  plaintiff 
was  an  adult,  capable  of  understanding  and 
appreciating  ordinary  dangers,  so  that  the 
rule  as  to  Infants  or  those  who  are  incom- 
petent to  fully  understand  and  appreciate 
dangers  cannot  be  invoked  in  his  behalf. 
The  work  was  performed  in  the  daytime, 
there  was  no  obstruction  whatever  to  view, 
the  track  extended  in  a  straight  line  as  much 
as  300  feet  from  the  cinder  pit  in  the  direc- 
tion from  which  the  engines  came,  and  they 
were  moved  very  slowly  to  and  over  the  pit. 
Plaintiff  could  not  have  been  Ignorant  of  the 
fact  that  he  would  be  injured  by  an  engine 
running  over  the  pit  while  trying  to  climb 
out  as  he  did;  and,  as  such  a  danger  was 
perfectly  open  and  obvious,  it  was  not  the 
duty  of  the  defendant  to  instruct  him  that 
such  a  thing  was  dangerous.  He  was  em- 
ployed in  the  open  cinder  pit,  and  necessarily 
knew  that  engines  would  be  run  over  It  If 
it  could  be  said  that  there  was  any  evidence 
tending  to  prove  a  habit  or  custom  of  run- 
ning engines  over  the  pit  without  notice, 
there  can  be  no  question  that  the  danger 
arising  therefrom  was  patent  and  obvious  to 
any  person  of  ordinary  intelligence. 

The  evidence  did  not  tend  to  prove  the 
negligence  charged  in  the  declaration,  and 


the  motion  to  exclude  it  and  direct  a  verdict 
should  have  been  sustained. 

In  the  abstract  furnished  by  the  appellant 
the  rules  of  this  court  are  violated  by  failure 
to  condense  the  evidence  in  narrative  form. 
Most  of  it  is  printed  at  length  by  questions 
and  answers,  where  there  was  no  objection 
or  exception  to  any  question  or  answer  re- 
quiring it  to  be  bo  printed.  The  clerk,  in 
taxing  the  costs,  will  not  include  any  cost 
of  the  abstract 

The  judgments  of  the  Appellate  Court  and 
the  circuit  court  are  reversed,  and  the  cause 
is  remanded  to  the  circuit  court 

Reversed  and  remanded. 

(20»  111.  112) 
HARTFORD  FIRB  INS.  CO.  v.  PETERSON. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

INSCTBANCB— POLICIES— CANCELLATION— LOSS- 
DIVISION  —  mortgagee's  interest— actions 

— PARTIES-— INTERMEDIATE  APPEAL— FINDINGS 
Or  FACTS— JUDGMENTS— REVIEW. 

.  1.  Where  a  policy  was  issued  to  the  owner  of 
a  building,  who  paid  the  premium,  providing 
that  the  loss,  if  any,  should  be  payable  to  a 
mortgagee  for  the  owner's  account,  a  suit  on 
the  policy  was  properly  brought  in  the  name  of 
the  owner  for  the  use  of  the  mortgagee. 

2.  Where  an  action  on  a  policy  was  tried  on 
a  written  stipulation  as  to  the  facts,  which  con- 
tained only  the  evidentiary  facts,  and  the  Ap- 
pellate Court  found  the  facts  different  from 
those  found  by  the  circuit  court,  it  was  the  Ap- 
pellate Court's  duty  to  incorporate  into  its  judg- 
ment the  ultimate  facts  on  which  its  judgment 
was  based. 

3.  In  an  action  on  a  policy,  a  finding  by  the 
Appellate  Court  that  insured  had  not  ratified 
the  action  of  the  agent  of  the  mortgagee,  to 
whom  the  policy  was  payable  in  case  of  loss, 
in  surrendering  the  policy  for  cancellation,  was 
a  finding  on  a  question  of  mixed  law  and  fact 
which  was  conclusive  on  the  Supreme  Court. 

4.  After  a  policy  sued  on  had  been  issued,  pro- 
viding that  insurer  should  not  be  liable  for  a 
greater  proportion  of  any  loss  than  the  amount 
insured  Dy  the  policy  should  bear  to  the  whole 
insurance,  whether  valid  or  not,  or  by  solvent 
or  insolvent  insurers,  and  authorizing  cancella- 
tion by  the  insurer  on  five  days'  notice,  the  in- 
surer notified  its  agent  to  cancel  the  policy,  and 
he  obtained  the  same  from  the  agent  of  a  mort- 
gagee to  whom  it  was  payable,  in  case  of  loss, 
for  the  mortgagor's  account.  Insurer's  agent 
thereupon  canceled  the  same  without  the  mort- 
gagor's knowledge,  and  issued  another  policy  for 
the  same  amount  in  another  company,  which  he 
delivered  to  the  mortgagee.  No  premium  was 
ever  paid  on  the  second  policy,  except  the  pre- 
mium paid  by  the  mortgagor  to  the  agent  for 
the  first  policy,  no  part  of  which  was  ever  re- 
turned as  required  in  case  of  cancellation,  and 
after  loss  insured  brought  suit  on  both  policies. 
Held  that,  though  the  attempted  cancellation  of 
the  first  policy  was  void,  the  Insurer  thereunder 
was  only  liable  for  one-half  the  loss,  not  exceed- 
ing the  amount  of  the  policy. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Andrew  Peterson,  for  the  use 
of  the  Masonic  Building,  Loan  &  Savings 
Association,  against  the  Hartford  Fire  In- 
surance Company.  From  a  judgment  in  fa- 
vor of  defendant  reversed  by  the  Appellate 
Court,  defendant  appeals.    Reversed. 

t  L  See  Insurance,  vol.  18,  Cant  Dig.  I  1664. 
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This  was  an  action  of  assumpsit,  com- 
menced In  the  circuit  court  of  Cook  county 
by  Andrew  Peterson,  for  the  use  of  the 
Masonic  Building,  Loan  &  Savings  Associa- 
tion, against  the  Hartford  Fire  Insurance 
Company,  to  recover  the  amount  of  a  policy 
for  the  sum  of  $1,700  issued  by  said  insur- 
ance company  to  Peterson  on  March  24,  1803, 
upon  a  dwelling  house  belonging  to  Peterson, 
located  upon  premises  situated  in  Hegewisch, 
Cook  county,  111.,  which  was  destroyed  by 
fire  on  October  5,  1893.  and  upon  which  prop- 
erty said  Masonic  Building,  Loan  &  Savings 
Association  held  a  mortgage  to  secure  the 
payment  of  Peterson's  bond  for  the  sum  of 
$2,200,  and  which  Insurance,  in  case  of  loss, 
the  policy  provided  should  be  payable  for 
Peterson's  account  to  the  Masonic  Building, 
Loan  &  Savings  Association.  The  Insurance 
was  taken  out  by  Peterson  through  William 
M.  Martin,  the  agent  of  the  appellant  at 
Hegewisch,  for  which  Peterson  paid  to  Mar- 
tin the  premium  thereon,  which  amounted  to 
$18,  and  the  policy  was  delivered  by  Martin, 
at  the  request  of  Peterson,  to  the  building 
association.  Martin  failed  to  remit  the  pre- 
mium to  the  insurance  company,  and  on 
August  20,  1803,  the  Insurance  company  in- 
structed Martin  to  cancel  the  policy.  He 
went  to  the  office  of  the  building  association 
and  informed  its  secretary,  Colven  B.  Burt, 
that  the  insurance  company  bad  directed  him 
to  cancel  the  policy.  Burt  thereupon  gave 
the  policy  to  Martin,  who  returned  it  to  the 
insurance  company,  and  it  was  indorsed, 
"Canceled  and  charged  back,  August  26, 
1803."  Martin  thereupon  delivered  to  Burt 
the  policy  of  the  Firemen's  Insurance  Com- 
pany of  Chicago,  of  which  he  was  also  agent, 
for  the  sum  of  $1,700  upon  said  dwelling 
house,  which  was  accepted  by  Burt  in  lieu 
of  the  policy  of  the  Hartford  Fire  Insurance 
Company  which  he  had  surrendered  to  Mar- 
tin. No  premium  other  than  the  $18  which 
had  been  paid  before  that  time  by  Peterson 
to  Martin  was  ever  paid  upon  either  of  said 
policies. 

The  policy  of  the  Hartford  Fire  Insurance 
Company  contained  the  following  provision: 
"This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured,  or  by  the  com- 
pany, by  giving  five  days'  notice  of  such 
cancellation.  If  this  policy  shall  be  canceled 
as  hereinbefore  provided,  or  become  void  or 
cease,  the  premium  having  been  actually  paid, 
the  unearned  portion  shall  be  returned  on 
surrender  of  this  policy  or  last  renewal,  this 
company  retaining  the  customary  short  rates, 
except  that  when  this  policy  is  canceled  by 
this  company  by  giving  notice  it  shall  retain 
only  the  pro  rata  premium." 

Peterson  had  no  notice  that  the  policy  of 
the  Hartford  Fire  Insurance  Company  had 
been  surrendered  and  canceled,  or  a  new  pol- 
icy in  the  Firemen's  Insurance  Company  is- 
sued in  lieu  thereof,  until  after  the  dwelling 
bouse  had  been  destroyed  by  fire,  and  no  part 
of  the  premium  paid  by  Peterson  to  Martin 


was  ever  returned  to  him.  On  October  17, 
1893,  Peterson  served  upon  W.  H.  Taylor, 
who  was  the  manager  of  the  loss  department 
in  Chicago  of  the  Hartford  Fire  Insurance 
Company,  jthe  following  notice: 

"Please  take  notice  that  the  dwelling  situ- 
ated on  lot  68,  block  22,  of  Calumet  and 
Chicago  Canal  and  Dock  Company's  addition 
to  Hegewisch,  was  totally  destroyed  by  fire 
October  5,  1893,  at  11  P.  M.  Insured  in  your 
company  as  policy  958,  issued  by  your  agent, 
W.  M.  Martin,  March  24,  1893.  My  notice 
would  have  been  given  you  earlier,  but  that 
your  agent,  W.  M.  Martin,  was  notified  and 
was  present  at  the  fire. 

"Andrew  Peterson." 

At  the  time  of  the  service  of  said  notice, 
Taylor  denied  the  Hartford  Company  was  lia- 
ble upon  said  policy,  and,  after  some  dis- 
cussion with  Peterson  with  reference  to  the 
matter,  Taylor  wrote  the  following  state- 
ment upon  the  back  of  said  notice,  which 
was  signed  by  Peterson: 

"Chicago,  October  17,  1893. 

"Now  comes  Andrew  Peterson  and  states 
that  the  within  and  foregoing  statement  is 
not  correct,  and  was  signed  by  him  not  know- 
ing that  he  claimed  insurance  in  the  Hartford 
Insurance  Company  on  his  dwelling,  and  fur- 
ther states  that  he  did  not  have  any  insur- 
ance on  his  dwelling  in  the  Hartford  bnt  did 
have  a  policy  on  said  dwelling  in  the  Fire- 
men's Insurance  Company  of  Chicago. 

"Andrew  Peterson. 

"Subscribed  and  sworn  to  before  me  this 
17th  day  of  October,  A.  D.  1893. 

"[Seal.]  W.  H.  Taylor,  N.  P." 

Afterwards,  Peterson  made  proof  of  loss 
to  the  Firemen's  Insurance  Company,  and 
subsequently  instituted  this  suit  against  the 
Hartford  Fire  Insurance  Company,  and  also 
upon  the  same  day  brought  suit  against  the 
Firemen's  Insurance  Company  upon  the  pol- 
icy issued  by  that  company  and  delivered  to 
the  building  association,  which  suit  is  still 
pending.  The  case  against  the  Hartford  Fire 
Insurance  Company  was  tried  before  the 
court  without  a  Jury,  upon  a  written  stipu- 
lation of  facta,  and  judgment  was  rendered 
In  favor  of  the  insurance  company.  Peter- 
son prosecuted  an  appeal  to  the  Appellate 
Court  for  the  First  District,  where  the  judg- 
ment of  the  circuit  court  was  reversed,  and 
the  cause  was  remanded  to  the  circuit  court 
with  directions  to  render  a  judgment  in  fa- 
vor of  Peterson  against  the  Hartford  Fire 
Insurance  Company  for  the  sum  of  $1,700, 
with  interest  at  5  per  cent,  per  annum  from 
December  5,  1803.  87  111.  App.  567.  The 
case  was  brought  to  this  court  upon  appeal 
by  the  insurance  company,  and  the  judgment 
of  the  Appellate  Court,  in  so  far  as  it  di- 
rected the  circuit  court  to  enter  a  judgment 
against  the  insurance  company  for  damages 
and  interest,  was  reversed.  187  111.  395,  58 
N.  E.  1095.  The  case  was  redocketed  In  the 
circuit  court,  where,  upon  a  retrial  before 
the  court  without  a  jury,  upon  a  stipulation 
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in  writing  as  to  the  facts,  judgment  was 
again  rendered  In  favor  of  the  Insurance 
company,  and  Peterson  prosecuted  an  appeal 
to  the  Appellate  Court  for  the  First  District, 
where  the  judgment  of  the  circuit  court  was 
reversed,  and  the  Appellate  Court  rendered 
Judgment  In  favor  of  Peterson,  and  against 
the  insurance  company,  for  $1,700,  with  in- 
terest thereon  at  the  rate  of  5  per  cent,  per 
annum  from  December  17,  1893,  and  an  ap- 
peal has  been  prosecuted  to  this  court  by  the 
Insurance  company. 

The  Appellate  Court,  when  the  case  was 
there  the  last  time,  made  the  following  find- 
ing of  facts:  "The  court  finds  that  the  pol- 
icy sued  upon  was  a  valid  and  binding  con- 
tract at  the  time  the  loss  by  fire  occurred 
upon  the  premises  in  said  policy  described, 
and  that  appellant  has  not  released,  surren- 
dered, or  canceled  said  policy,  and  did  not 
authorize  or  ratify  Its  surrender  or  cancel- 
lation." 

Bates  &  Harding,  for  appellant  Daniel  F. 
Flannery,  for  appellee. 

HAND,  0.  J.  (after  stating  the  facts).  It 
is  first  contended  that  the  Masonic  Building, 
Loan  &  Savings  Association  is  the  real  party 
In  interest  herein,  and  that  the  suit  should 
have  been  brought  in  Its  name,  and  not  in 
the  name  of  Peterson  for  its  use.  The  policy 
was  issued  to  Peterson,  who  was  the  owner 
of  the  property  insured,  and  paid  the  pre- 
mium. The  policy  provided  in  case  of  loss 
the  insurance  should  be  payable  for  his  ac- 
count, and  he  was  Interested  in  the  collection 
of  the  policy,  to  the  end  that  the  amount 
thereof  might  be  applied  in  satisfaction  of  his 
mortgage  indebtedness  to  the  building  asso- 
ciation, and  we  are  of  the  opinion  the  suit 
was  properly  brought  in  his  name  for  the  use 
of  the  association.  Illinois  Fire  .Ins.  Co.  v. 
Stanton,  57  111.  364;  St  Paul  Fire  &  Marine 
Ins.  Co.  v.  Johnson,  77  111.  598;  Westchester 
Fire  Ins.  Co.  v.  Foster,  90  111.  121. 

In  the  case  of  Queen  Ins.  Co.  v.  Dearborn 
Savings,  Loan  &  Building  Ass'n,  175  111.  115, 
51  N.  E.  717,  relied  upon  by  appellant  the 
right  of  the  mortgagee  to  bring  the  suit  in 
Its  name  does  not  appear  to  have  been  chal- 
lenged, and  that  case  is  therefore  not  an  au- 
thority against  the  position  that  the  suit  was 
properly  brought  in  the  name  of  the  Insured 
for  the  benefit  of  the  mortgagee.  In  Illinois 
Fire  Ins.  Co.  v.  Stanton,  supra,  it  was  said 
(page  356):  "The  interest  only  of  the  mort- 
gagor was  Insured,  but  the  policy  contained 
a  clause  that  In  case  of  loss  the  money  should 
be  paid  to  McCIellan,  the  mortgagee.  The 
contract  being  with  the  mortgagor,  the  legal 
title  vested  in  him,  but  it  was  for  the  benefit 
of  the  mortgagee.  Hence  the  suit  was  prop- 
erly brought  in  the  name  of  Matthew  Stan- 
-ton,  the  assured,  for  the  use  of  the  benefici- 
ary." 

It  is  next  contended  that  Peterson  ratified 
-Che  action  of  Bnrt  in  surrendering  the  policy 
of   the  Hartfcru  Company  for  cancellation, 


and  In  accepting  the  policy  of  the  Firemen's 
Company  id  lieu  thereof,  and  that  by  reason 
of  that  fact  no  recovery  can  be  had  against 
the  Hartford  upon  its  policy.  The  case  was 
tried  upon  a  written  stipulation  as  to  the  facts. 
The  stipulation  contained  only  the  evidentiary 
facts,  and,  the  Appellate  Court  having  found 
the  facts  different  from  the  circuit  court,  it 
was  its  duty  to  find  and  incorporate  into  its 
judgment  the  ultimate  facte  upon  which  it 
based  its  Judgment  (Purcell  Co.  v.  Sage,  189 
IH  79,  59  N.  E.  541;  National  Linseed  Oil 
Go.  v.  Heath  &  Milligan  Co.,  191  111.  75,  60 
N.  B.  834;  Irwin  v.  Northwestern  Life  Ins. 
Co.,  200  I1L  577,  86  N.  B.  366),  and,  that 
court  having  found  that  Peterson  had  not 
ratified  the  action  of  Burt  in  surrendering 
the  Hartford  policy  for  cancellation,  and  in 
accepting  the  Firemen's  policy  in  lieu  there- 
of, which  finding,  like  that  of  waiver  and  oth- 
er kindred  questions,  is  a  question  of  mixed 
law  and  fact  this  court  is  bound  by  such 
finding.  It  is  therefore  conclusively  estab- 
lished upon  this  record  that  Peterson  did  not 
ratify  the  action  of  Burt  in  surrendering  the 
Hartford  policy,  and  in  accepting  the  Fire- 
men's policy  in  lieu  of  that  policy. 

The  policy  of  the  Hartford  Fire  Insurance- 
Company  contained  the  following  provision: 
"This  company  shall  not  be  liable  under  this 
policy  for  a  greater  proportion  of  any  loss  on 
the  described  property  •  •  *  than  the 
amount  hereby  Insured  shall  bear  to  the  whole 
insurance,  whether  valid  or  not,  or  by  solvent 
or  insolvent  Insurers,  covering  Buch  property;" 
and  it  Is  contended  that  the  Appellate  Court 
erred  in  rendering  judgment  for  the  full 
amount  of  the  policy  Issued  by  the  Hartford 
Company  against  that  company,  and  it  is 
insisted  that  in  no  event  should  a  judgment 
be  rendered  against  said  company  for  a  great- 
er sum  than  one-half  the  amount  of  the  loss 
sustained  by  Peterson  by  reason  of  the  de- 
struction of  said  property  by  fire.  We  are  of 
the  opinion  the  contention  is  correct  At  the 
time  the  property  was  destroyed  there  were 
two  policies  of  Insurance  thereon— one  issued 
by  the  Hartford  Company  for  $1,700,  and 
one  by  the  Firemen's  Company  for  $1,700— 
and.  the  policy  upon  which  this  suit  Is  brought 
provides  in  express  terms  that  the  Hartford 
Company  shall  not  be  liable  for  a  greater 
proportion  of  any  loss  than  the  amount  which 
its  policy  shall  bear  to  the  whole  Insurance 
on  said  property,  whether  valid  or  not,  or  by 
solvent  or  insolvent  Insurers.  It  appears  that 
after  the  fire  Peterson  was  notified  of  the  Is- 
suance of  the  Firemen's  policy,  whereupon 
he  made  proof  to  that  company  of  loss,  and 
Instituted  a  suit  upon  the  policy.  We  think 
that,  within  the  meaning  of  the  clause  in  the 
Hartford  policy  providing  for  an  apportion- 
ment of  the  loss  In  case  of  other  insurance 
upon  the  property,  the  policy  Issued  by  the 
Firemen's  Company  should  be  treated  as  in- 
surance upon  the  property,  and  that  the  loss 
should  be  apportioned  in  accordance  with  the 
terms  of  the  Hartford  policy. 
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It  is,  however,  said  by  appellee  that  the 
question  of  the  apportionment  of  the  loss  be- 
tween the  Hartford  and  Firemen's  Companies 
was  not  raised  in  the  Appellate  Court,  and 
that  that  question  cannot  be  raised  here  for 
the  first  time.  It  Is  true,  as  a  general  propo- 
sition, that  questions  not  raised  In  the  Ap-i 
pellate  Court  will  not  be  considered  in  this 
court,  and  It  is  conceded  that  question  was 
not  raised  in  that  court.  In  the  Appellate 
Court,  however,  the  Hartford  Company  was 
appellee,  and  was  attempting  to  sustain  the 
judgment  of  the  circuit  court,  which  was  in 
its  favor,  while  in  this  court  it  is  appellant, 
and  is  attacking  the  judgment  of  the  Appel- 
late Court,  which  was  against  it;  and  we  are 
of  the  opinion,  as  the  provision  in  the  Hart- 
ford policy  now  relied  upon  to  show  that  the 
insurance  should  be  apportioned  appeared 
upon  the  face  of  the  record  In  that  court,  and 
should  have  been  considered  by  that  court  in 
determining  the  amount  of  its  judgment,  the 
question  may  be  raised  in  this  court  by  appel- 
lant, although  it  is  raised  here  for  the  first 
time. 

The  judgment  of  the  Appellate  Court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed to  that  court  with  directions  to  find  the 
amount  of  the  loss  occasioned  by  the  destruc- 
tion by  fire  of  the  property  insured,  and  to 
render  a  judgment  against  the  Hartford  Fire 
Insurance  Company  for  an  amount  equal  to 
one-half  of  said  loss,  with  interest  at  5  per 
cent  from  the  17th  day  of  December,  1893, 
but  in  no  event  should  the  said  judgment 
exceed  the  sum  of  $1,700  and  interest 

Reversed  and  remanded,  with  directions. 


(209  ill.  J*n 

DB  WITT  COUNTY  et  al.  v.  LEBPER  et  al. 
(Supreme  Court  of  Illinois.    April  20,  1004.) 

WILLS — SUIT  TO  CONTEST  VALIDITY — NECES8ABY 
PASTIES — DECREE — PABTIES    BOUND. 

1.  A  county  having  the  legal  title  to  land  con- 
veyed to  it  under  1  Starr  &  C.  Ann.  St.  (2d  Ed.) 
p.  550,  c.  21,  par.  1,  for  cemetery  purposes, 
which  cemetery  is  under  the  management  of 
trustees  authorized  by  Act  July  1,  1887  (1  Starr 
&  C.  Ann.  St.  [2d  Ed.]  p.  554.  c  21,  par.  22), 
has  no  financial  interest  in  a  will  providing  that 
a  cash  legacy  shall  be  used  to  build  a  receiving 
vault  in  the  cemetery,  and  for  the  improvement 
of  the  cemetery,  but  without  designating  by 
whom  the  money  is  to  be  expended,  and  hence 
is  not  a  necessary  party  in  a  suit  to  contest  the 
validity  of  the  will. 

2.  A  will  provided  that  a  legacy  should  be 
used  for  the  erection  of  a  vault  in,  and  the  im- 
provement of,  a  cemetery,  the  legal  title  to  which 
was  in  a  county,  but  under  the  management  of 
trustees.  In  a  suit  to  contest  the  validity  of 
the  will,  the  cemetery  trustees  were  made  par- 
ties. Held,  that  the  county,  being,  in  effect,  a 
party  to  the  proceeding,  through  the  cemetery 
trustees,  was  bound  by  the  decree  rendered 
therein. 

Appeal  from  Circuit  Court,  Logan  County; 
J.  H.  Moffett,  Judge. 

Suit  by  the  county  of  De  Witt  and  others 
against  James  M.  Leeper  and  others.  From 
a  decree  for  defendants,  complainants  ap- 
peal.   Affirmed. 


Arthur  F.  Miller,  State's  Atty.,  for  appel- 
lant county  of  De  Witt  Baldwin  &  Stringer 
and  Lemon  &  Lemon,  for  other  appellants. 
Blinn  &  Harris,  for  appellees. 

HAND,  O.  J.  Martha  E.  Cornelius  died 
in  Logan  county  possessed  of  real  and  per- 
sonal property  of  the  value  of  $15,000  or 
more.  A  paper  purporting  to  be  her  last 
will  and  testament  was  admitted  to  probate 
by  the  county  court  of  that  county,  which, 
omitting  the  formal  part,  in  as  follows: 

"First  I  order  and  direct  that  my  ex- 
ecutor hereinafter  named  pay  all  my  just 
debts  and  funeral  expenses  as  soon  after  my 
decease  as  conveniently  may  be. 

"Second.  After  the  payment  of  such  funer- 
al expenses  and  debts  I  give,  devise  and  be- 
queath all  my  real  estate,  consisting  of  87% 
acres  to  the  east  and  near  Atlanta,  also  my 
city  residence,  to  be  sold,  and  from  the  pro- 
ceeds thereof  I  direct  that  a  receiving  vault 
made  of  marble  and  stone,  and  a  vault  for 
the  remains  of  John  L.  Cornelius,  my  hus- 
band, and  myself  and  Ed  Leeper.  Also  that 
my  bank  stock  in  Farmers'  National  Bank, 
Pekln,  Illinois,  be  sold,  and  the  proceeds  all 
be  used  for  improvement  of  the  Waynesville 
cemetery.  From  the  sale  of  the  farm  $1,000 
to  go  to  James  M.  Leeper  of  Ottawa,  Kan- 
sas, if  living;  if  dead  to  be  used  in  the  im- 
provement of  Waynesville  cemetery  where 
all  my  relatives  are  buried,  namely,  my 
mother,  sister  and  others. 

"Lastly.  I  make,  constitute  and  appoint  J. 
P.  Helronymus,  without  bond,  of  Atlanta, 
Illinois,  to  be  the  executor  of  this  my  last 
will  and  testament  hereby  revoking  all  for- 
mer wills  by  me  made." 

In  March,  1900,  James  M.  Leeper,  her 
nephew,  and  a  legatee  named  in  the  will, 
filed  a  bill  Jin  chancery  in  the  circuit  court  of 
said  county  to  contest  the  will  on  the  ground 
of  mental  incapacity  and  undue  influence. 
The  other  heirs  of  Mrs.  Cornelius,  the  ex- 
ecutor of  her  will,  and  the  Waynesville 
Cemetery  were  made  parties  defendant.  The 
heirs  made  default  but  the  executor  and  the 
trustees  of  the  Waynesville  Cemetery  ap- 
peared by  their  respective  solicitors  and  an- 
swered the  bill.  A  replication  was  filed,  is- 
sues were  made  up,  and  upon  a  trial  the  jury 
found  against  the  will;  and  the  court,  after 
overruling  the  motion  for  a  new  trial  made 
by  the  executor  and  the  trustees  of  the 
Waynesville  Cemetery,  entered  a  decree  upon 
the  verdict  setting  the  will  and  the  probate 
thereof  aside,  which  decree  remains  in  fall 
force,  no  appeal  having  been  prosecuted  or 
writ  of  error  sued  out  to  reverse  the  same. 
Subsequent  to  the  disposition  of  the  bill  of 
Leeper  to  set  aside  the  will  by  the  entry  of 
a  final  decree,  the  county  of  De  Witt  and 
William  W.  Dunham,  William  C.  Whiteman. 
and  I.  J.  Atchison,  as  trustees  of  the  Waynes- 
ville Cemetery,  filed  an  original  bill  in  the 
circuit  court  of  Logan  county  against  the 
heirs  of  Martha  E.  Cornelius,  deceased,  and 
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other  persons  who,  it  was  alleged,  had  an 
Interest  in  the  subject-matter  of  the  suit,  for 
a  construction  of  the  said  will,  and  to  have 
the  same  carried  into  effect  according  to  the 
terms  thereof,  notwithstanding  the  proceed- 
ings to  contest  the  same  commenced  by  Leep- 
er,  and  the  entry  of  the  decree  in  that  suit, 
on  the  ground  that  the  title  to  the  lands  com- 
prising the  Waynesville  Cemetery  is  vested 
in  the  county  of  be  Witt,  and  the  county  of 
De  Witt  was  not  made  a  party  defendant  to 
said  proceeding  to  contest  the  will;  it  being 
averred  in  the  hill  that,  by  reason  of  the 
failure  to  make  the  county  of  De  Witt  a 
party  defendant  to  that  proceeding,  the  de- 
cree entered  therein  as  to  It  is  wholly  null 
and  void,  and  the  will,  and  the  probate  there- 
of, as  to  said  county,  remains  and  Is  in  full 
force  and  effect.  Defendants  filed  a  plea 
setting  up  the  proceedings  in  the  chancery 
suit  brought  by  Leeper  to  contest  the  will,  In 
extenso,  in  bar  of  the  present  suit  The 
plea,  upon  argument,  was  held  good;  and  the 
complainants  having  refused  to  reply  there- 
to, and  having  elected  to  stand  by  their  bill, 
the  bill  was  dismissed  for  want  of  equity, 
and  an  appeal  has  been  prosecuted  to  this 
court. 

Is  the  decree  entered  In  the  suit  to  con- 
test the  will  of  Martha  E.  Cornelius,  de- 
ceased, binding  upon  the  county  of  De  Witt? 
We  think  it  Is,  for  two  reasons.  If  the  will 
had  been  valid,  the  county  of  De  Witt  would 
have  had  no  interest  in  the  fund  which  the 
testatrix  sought  to  set  aside,  with  which  to 
erect  a  public  and  private  vault  and  to  im- 
prove Waynesville  Cemetery,  and  it  was  not, 
therefore,  a  necessary  party  to  the  suit  to 
contest  the  validity  of  the  will;  and,  if  it  be 
conceded  that,  had  the  will  been  valid,  the 
county  of  De  Witt  would  have  had  an  in- 
terest in  the  fund  set  aside  by  the  will  to  be 
used  In  constructing  said  vaults  and  to  oth- 
erwise improve  said  cemetery,  and  it  was 
therefore  a  necessary  party  to  the  proceed- 
ing: to  contest  the  will,  it  was,  although  not 
in  name,  in  law  and  in  fact  a  party  to  said 
proceeding,  and  bound  by  the  decree  entered 
in  that  case,  and  the  question  of  the  validity 
of  said  will  is,  as  to  it,  res  judicata,  and  can- 
not again  be  relitigated  in  this  proceeding. 

1.  The  act  of  1851  (1  Starr  &  C.  Ann.  St 
[2d  Ed.]  f.  550,  c.  21,  par.  1)  entitled  "An 
act  to  provide  for  the  dedication  of  land  for 
cemetery  purposes"  authorizes  the  convey- 
ance in  perpetuity  of  lands  in  limited  quan- 
tities to  the  county  in  which  the  land  is  sit- 
uated, for  the  use  of  any  society,  association, 
or  neighborhood,  as  a  burying  ground  or  place 
for  the  interment  of  the  dead;  and  the  land 
now  comprising  the  Waynesville  Cemetery 
was  conveyed  to  De  Witt  county  by  deed  or 
devise  under  the  provisions  of  said  act  the 
effect  of  which  was  to  place  the  legal  title 
to  said  premises  in  the  county  of  De  Witt, 
to  be  held  in  trust  for  the  use  for  which  said 
land  was  dedicated  by  the  donor;  that  is  to 
say,. for  a  burying  ground  or  a  place  for  the 


Interment  of  the  dead.  By  section  1  of  an 
act  of  the  Legislature  entitled  "An  act  to  pro- 
vide for  the  proper  care  and  management  of 
county  cemetery  grounds,"  in  force  July  1, 
1887  (1  Starr  &  C.  Ann.  St  [2d  Ed.]  p.  554, 
c.  21,  par.  22)  it  Is  provided  that  where  any 
grounds  have  heretofore  been  or  may  here- 
after be  conveyed  to  any  county  in  this  state 
for  burial  places,  it  shall  be  lawful  for  the 
board  of  supervisors,  in  counties  under  town- 
ship organization,  to  appoint  three  trustees 
to  take  charge  and  control  of  such  grounds. 
The  trustees  of  the  Waynesville  Cemetery, 
who  caused  an  answer  to  be  filed  in  the  chan- 
cery suit  commenced  by  Leeper  to  contest 
the  will,  and  the  trustees  of  the  Waynesville 
Cemetery,  who  appear  in  this  suit  are  the 
same  persons,  and  were  appointed  by  the 
board  of  supervisors  of  Logan  county  trus- 
tees of  the  Waynesville  Cemetery,  under  the 
provisions  of  said  section,  in  the  year  1892, 
and  have  ever  since  their  appointment  been 
in  possession  and  had  control  of  said  Waynes- 
ville Cemetery.  Section  2  of  said  act  pro- 
vides that  it  shall  be  the  duty  of  said  trus- 
tees, so  soon  as  may  be  after  their. appoint- 
ment to  organize  by  appointing  one  of  their 
number  president,  and  another  one  of  their 
number  clerk;  also  to  appoint  a  treasurer, 
who  may  or  may  not  be  one  of  their  number, 
who,  before  entering  upon  the  duties  of  his 
office,  shall  give  bond,  with  security,  in  such 
sum  as  the  Judge  of  the  county  court  may  re- 
quire, for  the  safe  care  and  management  of 
all  the  moneys  which  may  come  into  bis  pos- 
session as  such  treasurer.  Section  3  defines 
the  duties  of  the  treasurer.  Section  4  pro- 
vides said  trustees  may  cause  any  such 
grounds  to  be  surveyed  into  lots,  streets,  and 
alleys,  of  such  size  and  shape  as  they  think 
best  for  proper  management  thereof,  and 
cause  a  plat  of  the  survey  to  be  made  and  re- 
corded in  the  recorder's  office  of  the  proper 
county,  and  may  also  sell  and  make  deeds  of 
conveyance  of  any  lots  or  parts  of  lots  for 
family  or  individual  use  for  burials,  at  such 
price  and  on  such  terms  as  they  may  think 
best,  to  create  a  fund  to  keep  the  grounds  in 
good  repair,  and  purchase,  where  necessary, 
additional  grounds  thereto,  and  any  sale  so 
made  shall  vest  the  purchaser  or  his  legal 
representatives  with  the  right  to  make  any 
improvements  on  the  part  bo  purchased  as  he 
may  desire,  subject  to  any  general  rules  or 
regulations  of  the  trustees.  Section  5  pro- 
vides that,  where  any  county  board  has  here- 
tofore appointed  trustees  to  take  charge  of 
county  cemetery  grounds,  the  acts  of  such 
trustees  shall  be  legalized,  in  so  far  as  they 
are  not  inconsistent  with  the  provisions  of 
this  act,  and  that  the  treasurer  and  trustees 
so  appointed  shall  hereafter  be  subject  to  be 
governed  by  the  provisions  of  said  act  Sec- 
tion 6  provides  the  county  board  shall  have 
power  to  remove  from  office  any  trustee  ap- 
pointed by  it  and  to  fill  all  vacancies  which 
may  in  any  way  occur.  Section  7  provides 
the  compensation  of  the  trustees  and  treas- 


Digitized  by 


Google 


762 


70  NORTHEASTERN  REPORTER. 


(111. 


urer  shall  be  fixed  by  the  county  board.  The 
effect  of  this  act  is  to  give  the  trustees  ap- 
pointed thereunder  the  management,  super- 
vision, and  control .  of  county  cemetery 
grounds,  except  in  so  far  as  their  conduct 
may  be  controlled  by  the  right  to  remove 
them  from  office,  which  is  vested  in  the  coun- 
ty board. 

It  will  be  seen  from  an  examination  of  the 
provisions  of  the  will  that  Martha  E.  Corne- 
lius did  not  intend  to  bequeath  the  fund 
arising  from  the  sale  of  her  farm,  residence, 
and  bank  stock  to  the  county  of  De  Witt  or 
the  Waynesville  Cemetery,  but  she  provided 
her  farm,  residence,  and  bank  stock  should 
be  converted  Into  money,  and  after  the  pay- 
ment of  her  debts,  funeral  expenses,  and 
$1,000  to  James  M.  keeper,  if  living,  the  bal- 
ance of  the  fund  was  to  be  used  to  build  a 
receiving  vault,  a  vault  for  the  remains  of 
her  husband,  herself,  and  Leeper,  and  for 
the  improvement  of  the  Waynesville  Ceme- 
tery. Neither  does  the  will  specify  by  whom 
the  money  was  to  be  expended.  It  being 
silent  upon  that  subject,  the  presumption 
would  be  the  testatrix  Intended  the  person 
named  by  her  as  executor  should  carry  into 
execution  the  plans  which  she  had  evolved  for 
Improving  and  beautifying  said  cemetery, 
alone  or  in  conjunction  with  the  trustees,  the 
legal  custodians  of  the  property  upon  which 
she  sought  to  provide,  by  her  will,  her  estate 
should  be  largely  expended  in  making  im- 
provements. The  county  of  De  Witt  has  no 
beneficial  interest  in  the  cemetery.  It  holds 
only  the  naked  legal  title  to  the  lands  com- 
prising the  cemetery,  and  the  management 
and  control  of  the  cemetery  are  vested  in 
the  trustees.  The  funds  belonging  to  the 
cemetery  are  held  by  its  treasurer,  who  is 
required  to  give  bond  for  their  safe-keeping. 
The  purposes  for  which  its  funds  shall  be 
expended  rest  wholly  within  the  discretion  of 
the  trustees,  and  If  the  fund  derived, from 
the  sale  of  the  farm,  the  residence,  and  the 
bank  stock  of  Mrs.  Cornelius  had  been  paid 
by  her  executor  to  the  treasurer  of  Waynes- 
ville Cemetery,  the  manner  In  which  it 
should  have  been  expended  by  the  erection  of 
a  receiving  and  private  vault  and  the  im- 
provement of  the  cemetery  grounds  would 
have  rested  solely  with  the  trustees.  The 
county  took  title  to  the  real  estate  comprising 
the  Waynesville  Cemetery  by  virtue  of  the 
deed  or  will  through  which  it  derives  title, 
but  the  property  sought  to  be  disposed  of  by 
this  will  was  to  be  converted  into  cash  and 
expended,  either  under  the  direction  of  the 
executor  or  the  trustees  of  the  cemetery,  or 
both,  in  making  the  improvements  specified 
in  the  will  upon  the  cemetery  grounds. 
There  was  therefore  no  attempt  to  bequeath 
the  fund  to  the  county,  and  it  took  no  inter- 
est in  the  fund.  The  most  that  can  be  said 
is,  the  county  holds  the  naked  legal  title  to 
the  land  comprising  the  Waynesville  Ceme- 
tery, upon  which  the  testatrix  sought  to  pro- 
vide a    receiving   vault  and   private   vault 


should  be  erected,  and  other  improvements 
made,  from  a  fund  which  was  to  be  derived 
from  a  sale  of  her  farm,  residence,  and  bank 
stock.  The  expenditure  of  this  fund  in  ac- 
cordance with  the  terms  of  the  will  could  in 
no  way  have  benefited  De  Witt  county.  It 
held  the  legal  title  to  the  premises  compris- 
ing the  Waynesville  Cemetery  at  the  time  the 
will  was  executed,  and,  were  the  will  valid, 
it  would  continue  to  hold  only  the  legal  title 
after  the  Improvements  contemplated  by  the 
testatrix  had  been  made.  The  value,  how- 
ever, of  that  legal  title,  would  not  be  en- 
hanced by  the  improvements.  Its  interest  in 
the  land  would  remain  the  same  whether  the 
will  was  held  valid  or  invalid.  The  public 
were  interested  in  having  the  improvements 
made.  The  interests  of  the  public,  however, 
were  represented,  not  by  the  holder  of  the 
legal  title,  but  by  the  trustees  of  the  ceme- 
tery, who  had  ample  power,  in  case  they  re- 
ceived the  fund,  to  execute  the  will  of  the 
testatrix  by  making  the  Improvements  pro- 
vided for  in  the  will.  This  the  county  of  De 
Witt  would  be  powerless  to  do,  except  in  so 
far  as  It  was  represented  by  the  board  of 
trustees  of  the  Waynesville  Cemetery.  We 
conclude,  therefore,  that  the  county  of  De 
Witt  had  no  financial  interest  in  the  probate 
of  the  will  of  Martha  E.  Cornelius,  deceased, 
and  was  not  a  necessary  party  to  the  bill  to 
contest  the  same  for  mental  incapacity  and 
undue  influence. 

Second.  If,  however,  It  be  conceded  that 
the  county  of  De  Witt  had  such  an  interest  in 
having  the  will  of  Martha  E.  Cornelius,  de- 
ceased, carried  into  effect,  that  it  ought  to 
have  been  made  a  party  to  the'  bill  to  con- 
test her  will,  we  think  De  Witt  county, 
though  not  in  name,  was  in  law  and  in  fact, 
a  party  to  that  proceeding,  and  should  be  held 
to  be  bound  by  the  decree  entered  in  that 
case.  The  county  could  act  only  through  its 
agents,  and  for  all  purposes  connected  with 
the  management  and  control  of  the  Waynes- 
ville Cemetery  the  trustees  of  the  cemetery 
were  the  representatives  of  the  county.  The 
Waynesville  Cemetery  was  named  as  a  party 
defendant  in  the  bill  to  contest  the  will,  the 
board  of  trustees  appeared  in  that  suit  and 
filed  an  answer  In  its  name,  and,  when  de- 
feated, could  have  caused  the  decree  entered 
in  that  case  to  have  been  reviewed' by  appeal 
or  writ  of  error  (People  v.  McCormlck,  201 
111.  310,  66  N.  E.  381),  and,  having  failed  to 
pursue  that  remedy,  the  right  of  De  Witt 
county  or  the  Waynesville  Cemetery  to  have 
the  estate  of  Martha  E.  Cornelius  converted 
into  cash  and  used  in  erecting  vaults  or  oth- 
erwise improving  said  cemetery  was  fore- 
closed by  that  decree.  In  Hale  v.  Hale,  146 
111.  227,  33  N.  E.  858,  20  L.  R.  A.  247,  on 
page  256,  146  111.,  page  867,  33  N.  E.,  20  L. 
R.  A.  247,  it  is  said:  "It  is  unquestionably  a 
general  rule,  subject,  however,  to  certain 
well-recognized  exceptions,  that  in  proceed- 
ings in  equity  the  interests  of  parties  not 
before  the  court  will  not  be  bound  by  the 
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decree.  But  among  the  exceptions  Is  one 
growing  out  of  convenience  or  necessity  In 
the  administration  of  Justice,  which  has  given 
rise  to  what  is  known  as  the  'doctrine  of  rep- 
resentation.' Thus,  where  it  appears  that  a 
particular  party,  though  not  before  the  court 
in  person,  Is  so  far  represented  by  others  that 
his  interests  receive  actual  and  efficient  pro- 
tection, the  decree  may  be  held  to  be  binding 
upon  him."  And  in  McCampbell  v.  Mason, 
151  111.  500,  38  N.  E.  672,  on  page  508, 151  111., 
page  674,  88  N.  E.,  the  court  said:  "It  is 
doubtless  the  general  rule  that  in  proceedings 
in  equity  the  interests  of  parties  not  before 
the  court  will  not  be  affected  by  the  decree. 
But  this  rule  Is  subject  to  certain  well-recog- 
nized exceptions.  Thus,  where  a  party  is 
before  the  court  by  representation,  and  in 
such  way  that  his  Interests  must  be  deemed 
to  have  been  as  fully  and  effectually  pre- 
sented and  protected  as  they  would  have  been 
if  be  had  been  personally  present,  his  rights 
will  be  concluded." 

The  Interests  of  the  Inhabitants  of  the 
county  of  De  Witt  residing  In  the  vicinity  of 
the  cemetery  were  fully  represented  In  the 
case  to  contest  the  will  by  the  trustees  of  the 
Waynesville  Cemetery  (Harmon  v.  Auditor 
of  Public  Accounts,  123  HI.  122,  13  N.  B.  161, 
5  Am.  St.  Rep.  502),  and  we  are  of  the  opin- 
ion the  county  of  De  Witt  is  bound  by  the 
decree  entered  in  that  case,  and  that  the 
chancellor  ruled  correctly  In  sustaining  the 
plea  and  dismissing  the  bill. 

The  decree  of  the  circuit  court  will  there- 
fore be  affirmed.    Decree  affirmed. 


(209  III.  302) 

BEIDLER  et  al.  v.  KINO. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

PARTY  WALLS— CONTRACT  FOB  CONSTRUCTION— 
CONSTRUCTION  OP  CONTRACT  —  DESTBUCTION 
OF  WALL— RELATIVE  DUTIES  OF  PARTIES— 
NEGLIGENCE— FALLING  OF  WALL— DAMAGES- 
ACTIONS— INSTRUCTIONS. 

1.  A  contract  between  adjoining  owners  for  the 
construction  of  a  party  wall  provided  that  defend- 
ant should  build  the  wall,  and  that  plaintiff 
should  have  the  right  to  join  to  and  use  the  wall 
along  any  part  thereof  on  payment  to  defendant 
of  half  the  full  value  of  the  part  of  the  wall  so 
used  by  plaintiff,  and  that,  it  it  should  become 
necessary  to  repair  or  rebuild  any  portion  of 
the  wall  after  plaintiff  should  have  used  or  paid 
for  a  portion,  then  the  cost  of  such  repairing  or 
rebuilding  should  be  borne  equally  by  the  par- 
ties to  the  extent  that  they  might  be  using  the 
wall.  Held,  that  the  contract  meant  that  each 
party  should  pay  one-half  of  the  cost  of  repairs 
to  that  portion  of  the  wall  which  was  being  used 
by  both,  and  defendant  was  burdened  with  the 
repairing  of  that  portion  of  the  wall  which 
plaintiff  had  not  used. 

2.  Defendant  would  not  be  deprived  of  his  ti- 
tle to  that  portion  of  the  wall  which  stood  on 
the  ground  of  plaintiff  merely  because  the  wall 
bad  become  so  weakened  by  a  fire  as  to  be  no 
longer  suitable  for  a  party  wall. 

3.  Where  the  owner  of  a  burned  building  per- 
mits the  walls  thereof  to  remain  standing,  and 
they  subsequently  fall,  he  is  liable  to  an  adjoin- 

H  S.  See  Adjoining  Landowners,  vol.  I,  Cent.  Dig. 
I  66. 
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owner  for  any  damage  occasioned  by  such 


4.  In  an  action  against  the  owner  of  a  burned 
building  for  damages  sustained  by  an  adjoining 
owner  because  of  the  falling  of  a  wall,  the  ques- 
tion whether  defendant  was  negligent  in  not 
having  the  wall  taken  down  sooner  held  one  for 
the  jury. 

5.  Where  the  owner  of  premises  adjoining 
those  on  which  stood  a  burned  building  called 
the  attention  of  the  owner  of  the  building  to  the 
fact  that  the  standing  wall  was  liable  to  fall, 
she  had  a  right  to  presume  that  the  owner  would 
perform  his  duty  in  respect  thereto,  and  was  not 
guilty  of  contributory  negligence. 

6.  A  contract  between  the  owners  of  adjoin- 
ing lands  for  the  building  of  a  party  wall  requir- 
ed defendant  to  build  the  wall,  and  provided  that 
plaintiff  might  join  to  it  at  any  time  or  any  por- 
tion thereof  by  paying  half  the  value  of  the 
portion  of  the  wall  used  by  her.  The  building 
of  defendant  which  was  joined  to  the  wall  was 
destroyed  by  fire,  and  the  wall  fell  on  plaintiff's 
building  and  demolished  it ;  and  in  an  action  for 
damages  the  court  instructed  that,  until  plain- 
tiff exercised  her  right  to  pay  for  and  use  some 
portion  of  the  wall,  defendant  bad  exclusive  con- 
trol, and  plaintiff  had  no  interest  in  the  wall. 
Held  that,  while  the  instruction  might  have'  been 
properly  refused,  it  could  not  have  misled  the 
jury,  and  hence  was  no  ground  for  reversal. 

7.  An  instruction  that  if  defendant's  portion 
of  the  wall,  as  a  result  of  his  negligence,  fell  ' 
and  pulled  over  a  portion  of  the  wall  which 
plaintiff  paid  for  and  was  using,  which  other- 
wise would  not  have  fallen,  she  might 'recover, 
was  not  erroneous,  on  the  theory  that  it  ignored 
the  fact  that  her  part  of  the  wall  might  have 
been  weak,  defective,  and  out  of  plumb ;  it  ap-' 
pearing  that  the  portion  of  her  wall  which  came 
down  was  carried  out  of  plumb  prior  to  the  fall 
by  the  progress  of  the  wall  above  it,  which  had 
not  been  used  by  her. 

8.  A  contract  between  adjoining  owners  for  the 
building  of  a  party  wall  required  defendant  to 
build  the  wall,  and  provided  that  plaintiff  should 
be  entitled  to  join  to  any  portion  of  the  wall 
on  payment  of  one-half  of  the  value  of  the  por- 
tion used  by  her.  Subsequently  she  joined  to  a 
portion  of  the  wall,  and  thereafter  a  fire  occur- 
red in  defendant's  building,  and  the  party  wall 
fell  on  plaintiff's  buildings  and  demolished  them. 
Held,  that  plaintiff  had  no  right  to  go  on  the 
portions  of  the  wall  not  paid  for  by  her  for  the 
purpose  of  preventing  the  wall  from  falling. 

9.  Where,  in  an  action  for  damages  because 
of  the  alleged  negligence  of  defendant,  the  court 
instructed,  on  behalf  of  defendant,  that  there 
could  be  no  recovery  if  plaintiff  was  guilty  of 
contributory  negligence,  the  fact  that  the  in- 
struction given  by  the  court  of  its  own  motion, 
in  which  all  the  elements  necessary  to  a  recov- 
ery were  stated,  failed  to  state  that  plaintiff 
could  not  recover  if  she  had  been  guilty  of  con- 
tributory negligence,  was  not  reversible  error. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Emily  A.  King  against  David 
Beldler  and  others.  From  a  Judgment  of  the 
Appellate  Court  (108  111.  App.  23),  affirming 
a  judgment  In  favor  of  plaintiff,  defendants 
appeal.    Affirmed. 

On  August  24,  1887,  Emily  A.  King,  being 
the  owner  of  the  east  half  of  lot  8,  In  block 
70,  In  the  original  town  (now  city)  of  Chi- 
cago, and  Jacob  Beldler,  being  the  owner  of 
the  west  half  of  said  lot  8,  entered  into  an 
agreement  wblcb,  after  reciting  the  desire 
of  the  parties  that  a  party  wall  of  sufficient 
thickness  for  a  six-story  brick  building 
should  be  erected,  the  center  line  of  which 
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should  be  located  on  the  west  line  of  the 
east  2%  feet  of  the  west  half  of  said  lot, 
which  2%  feet  the  said  Emily  A.  King  agrees 
to  purchase  from  the  said  Beidler  for  the 
sum  of  $1,000,  proceeds  as  follows:  "Now, 
therefore,  this  indenture  wttnesseth,  and  It 
Is  hereby  mutually  covenanted  and  agreed 
by  and  between  the  parties  hereto,  In  consid- 
eration of  the  premises,  that  the  said  party 
of  the  first  part  [Jacob  Beldler]  may  so  build 
and  erect  a  party  wall,  of  such  thickness  and 
In  accordance  with  plans  already  prepared 
by  architect,  and  In  accordance  with  the 
ordinances  of  the  city- of  Chicago,  to  make 
and  constitute  the  east  wall  of  such  building 
as  he  may  decide  to  erect,  so  that  the  center 
line  of  such  party  wall  shall  and  may  be 
located  on  the  west  line  of  the  east  two  and 
one-half  (2%)  feet  of  the  west  half  of  said 
lot  eight  (H).  And  this  Indenture  wltnesseth 
further,  and  the  said  party  of  the  first  part 
does  hereby  covenant  and  promise  and  agree, 
that  the  said  party  of  the  second  part  [Emily 
A.  King],  her  hell's,  administrators,  and  as- 
signs, shall  and  may  at  all  times  hereafter 
*  have  the  full  and  free  right  and  privilege  of 
Joining  to  and  using  the  said  party  wall 
above  mentioned,  as  well  below  and  above 
the  surface  of  the  ground,  and  along  the 
whole  length  or  any  part  of  the  length  there- 
of, any  building  which  she  or  they,  or  any 
of  them,  may  desire  or  have  occasion  to 
erect  on  the  said  lot  so  owned  by  the  said 
party  of  the  second  part,  and  to  sink  the 
Joists  of  such  building  or  buildings  Into  the 
said  party  wall  to  the  depth  not  exceeding 
four  (4)  inches:  provided  always,  neverthe- 
less, and  on  the  express  condition,  that  the 
said  party  of  the  second  part,  her  heirs,  ad- 
ministrators, executors,  or  assigns,  as  afore- 
said, before  proceeding  to  Join  any  build- 
ing to  the  said  party  wall,  or  to  any  part 
thereof,  and  before  making  use  thereof,  or 
breaking  or  cutting  into  tbe  same,  shall  pay 
unto  the  snld  party  of  the  first  part,  his  heirs 
or  assigns,  tbe  full  moiety  or  one-half  part 
of  tbe  full  value  of  the  whole  of  said  party 
wall  if  used,  or  of  such  portion  thereof  as 
shall  be  used  as  a  party  wall  by  said  party 
of  the  second  part,  which  value  shall  be  tbe 
cost  price  at  the  time  when  such  party  wall 
is  to  be  used  by  said  party  of  the  second 
part,  as  fixed,  estimated,  and  determined  by 
two  competent,  disinterested. builders  of  said 
city  of  Chicago,  one  of  whom  shall  be  chosen 
by  the  party  of  the  first  part,  or  bis  heirs, 
executors,  administrators,  and  assigns,  and 
one  of  whom  shall  be  chosen  by  the  Bald 
party  of  the  second  part,  or  her  heirs,  ex- 
ecutors, administrators,  or  assigns.  *  •  * 
And  the  parties  hereto  further  covenant  and 
agree  that,  if  it  shall  become  necessary  to 
repair  or  rebuild  any  portion  of  said  party 
wall  or  walls  before  the  said  party  of  the 
second  part  shall  use  or  pay  for  her  portion 
of  the  same,  the  expense  or  cost  of  such  re- 
pairing or  rebuilding  shall  be  borne  by  the 
said  first  party;  and,  further,  if  it  shall  be- 


come necessary  to  so  repair  or  rebuild  after 
the  said  party  of  the  second  part  shall  have 
used  or  paid  for  her  portion  of  said  wall, 
then  and  In  that  event  the  cost  of  such  re- 
pairing or  rebuilding  shall  be  borne  equally 
by  the  parties  hereto;  to  the  extent  that  they 
are  each  using  said  wall.  It  Is  further  mu- 
tually covenanted  and  agreed  by  and  between 
the  parties  hereto  that  this  agreement  shall 
be  perpetual,  and  at  all  times  be  construed 
as  a  covenant  running  with  the  land." 

On  the  same  date  Jacob  Beldler  deeded  to 
Emily  A.  King  the  east  2%  feet  of  said  lot 
8,  and  thereafter  erected  a  wall,  in  pursu- 
ance of  said  contract,  183  feet  long  and  94 
feet  high,  which  constituted  the  east  wall 
of  a  double  factory  building,  00  feet  wide  by 
180  feet  long,  and  six  stories  high.'  Appellee 
erected  a  two-story  and  basement  brick  barn 
upon  her  lot,  using  a  part  of  the  party  wall 
as  the  west  wall  of  the  barn.  This  bam 
was  erected  by  first  building  a  small  portion, 
and  then  adding  to  It  from  time  to  time,  up 
to  1885.  As  additions  were  made  she  ac- 
quired from  Jacob  Beldler  such  portions  of 
the  party  wall  as  she  needed,  paying  therefor 
in  the  manner  provided  by  tbe  contract.  At 
the  time  of  the  fire  hereinafter  mentioned  she 
had  paid  for  and  was  using  the  party  wall 
for  a  distance  of  119  feet,  measured  south 
from  the  north  end  of  the  party  wall,  and 
38  feet  in  height  After  the  erection  of  the 
Beidler  building,  Jacob  Beldler  died,  leaving 
appellants  as  his  only  heirs.  On  October  17, 
1899,  at  12:40  a.  m.,  the  east  half  of  tbe 
double  building  erected  by  Jacob  Beidler  was 
destroyed  by  fire.  The  east  wall,  or  party 
wall,  was  left  standing,  but  was  badly  dam- 
aged. On  the  same  day  that  the  fire  occur- 
red appellee  sent  a  notice  to  appellants.  In- 
forming them  that  the  wall  was  in  a  dan- 
gerous condition  and  liable  to  fall  on  her 
property  at  any  time,  and  notifying  them  to 
protect  the  same  at  once.  On  the  following 
day  the  commissioner  of  buildings  of  the 
city  of  Chicago  served  a  notice  of  like  Import 
upon  appellants.  On  October  20,  1899,  ap- 
pellants contracted  with  one  Benson  to  take 
down  this  wall,  and  about  4  o'clock  In  the 
afternoon  of  the  latter  date  3  men  were 
started  on  this  work.  The  force  of  men 
was  subsequently  increased  on  later  days  to 
6  or  7,  and  then  to  9  or  10,  and  finally  to  12 
or  15.  On  October  28,  1899,  the  wall  fell 
to  the  east  upon  the  building  of  appellee,  en- 
tirely demolishing  that  building.  The  evi- 
dence tends  to  show  that  from  tbe  time  of 
the  fire  this  wall  was  bulged  out  the  greater 
projection  being  in  the  third  story,  from 
the  bottom  and  about  midway  of  the  wall 
from  north  to  south;  that  on  the  morning 
after  the  fire  the  top  of  the  wall  was  but 
little,  If  any,  out  of  alignment,  and  the 
bulge  did  not  extend  below  the  third  story, 
but  as  time  passed  the  wall  Inclined  more 
and  more  to  the  east,  until  it  fell;  that  there 
was  a  crack  in  the  wall,  commencing  at  the 
top  of  tbe  north  end  of  the  wall  and  extend- 
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ing  diagonally  toward  the  south  to  the  bot- 
tom of  the  wall  at  Its  south  end.  The  evi- 
dence also  tends  to  show  that  with  a  suffi- 
cient force  of  men  the  wall  could  hare  been 
taken  down  In  four  or  five  days,  that  the 
wall  was  not  tied  or  braced  In  any  manner 
after  the  fire,  and  that  a  larger  number  of 
men  could  have  been  worked  at  tearing  it 
down  than  were  employed  at  that  work  at 
any  time.  When  It  fell,  only  about  a  story 
and  a  half  of  the  wall  had  been  removed. 

On  January  24,  1901,  appellee  commenced 
an  action  on  the  caBe  for  the  recovery  of 
damages  to  her  property  occasioned  by  the 
falling  of  this  wall,  making  the  owners  of 
the  property  defendants  to  the  suit.  A  trial 
before  a  Jury  resulted  in  a  verdict  for  $7,- 
778.40  for  appellee,  upon  which  the  court 
rendered  judgment,  after  overruling  a  mo- 
tion for  a  new  trial.  Appellants  appealed 
to  the  Appellate  Court  for  the  First  Dis- 
trict, where  the  Judgment  of  the  circuit  court 
was  affirmed.  This  appeal  Is  from  the  judg- 
ment of  the  Appellate  Court;  Appellants 
presented  a  peremptory  instruction  to  the 
court,  to  be  given  to  the  Jury,  both  at  the 
close  of  the  plaintiff's  evidence,  and  again 
at  the  close  of  all  the  evidence.  The  court 
refused  to  give  the'  Instruction  In  each  in- 
stance. Appellants  complain  of  the  action 
of  the  circuit  court  in  giving  instructions 
numbered  11,  12,  13,  14,  15,  and  18  for  the 
plaintiff,  and  In  giving  one  instruction  at  Its 
own  Instance.  They  also  complain  of  the 
refusal  to  give  the  peremptory  Instructions 
requested  by  them,  and  of  the  refusal  to  give 
instructions  numbered  «  and  7  offered  by  ap- 
pellants. . 

William  J.  Iiacey,  for  appellants.    Arthur 
.  Humphrey  (Thomas  Bates,  of  counsel),  for 
appellee. 

SCOTT,  3.  (after  stating  the  facts).  The 
principal  controversy  in  this  case  is  determin- 
ed by  a  construction  of  the  party  wall  con- 
tract Appellants'  position  Is  that,  after  ap- 
pellee had  paid  for  and  used  a  portion  of  the 
party  wall,  she  was  then  liable,  under  that 
contract,  for  a  portion  of  the  repairs  to  the 
entire  wall,  and  that,  it  being  her  duty  to 
assist  in  keeping  the  entire  wall  In  repair, 
she  cannot  recover  damages  resulting  from  a 
failure  to  repair  the  party  wall.  The  lan- 
guage of  the  contract  In  reference  to  repairs 
is  as  follows:  "And  the  parties  hereto  fur- 
ther covenant  and  agree  that,  if  it  shall  be- 
come necessary  to  repair  or  rebuild  any  por- 
tion of  said  party  wall  or  walls  before  said 
party  of  the  second  part  shall  use  or  pay  for 
Iter  portion  of  the  same,  the  expense  or  cost 
of  such  repairing  or  rebuilding  shall  be  borne 
l>y  the  said  first  party;  and,  further,  if  it 
shall  become  necessary  to  so  repair  or  rebuild 
after  the  said  party  of  the  second  part  shall 
toave  used  or  paid  for  her  portion  of  said  wall, 
Chen  and  in  that  event  the  cost  of  such  re- 
pairing or  rebuilding  shall  be  borne  equally 


by  the  parties  hereto,  to  the  extent  that  they 
are  each  using  said  wall."  Under  the  above 
contract  it  is  said  that  appellee  was  bound  to 
pay  her  share  of  any  repairs  to  any  portion 
of  said  party  wall  in  the  proportion  which 
the  part  of  the  wall  that  she  bad  paid  for 
bears  to  the  entire  wall;  that  Is,  If  she  was 
using  the  north  one-half  of  the  wall,  or  had 
paid  one-half  of  the  cost  thereof,  she  would 
then  hare  paid  for  and  would  have  been  the 
owner  of  the  one-fourth  part  of  the  entire 
wall,  and,  if  the  south  half  of  the  wall  need- 
ed repairs,  she  would  be  liable  for  one-fourth 
of  the  expense  thereof,  even  though  she  own- 
ed no  part  of  that  half  of  the  wail.  The  in- 
tention of  the  parties  was  that  she  should 
pay  for  this  wall  and  use  the  same  In  such 
portions  thereof  as  she  might  elect  from  time 
to  time,  and  we  think  the  contract  simply 
means  that  she  should  be  liable  for  repairs  to 
that  portion  of  the  wall  for  the  one-half  of 
which  she  had  paid.  The  language  is,  "the 
cost  of  which  repairing  or  rebuilding  shall  be 
borne  equally  by  the  parties  hereto,  to  the 
extent  that  they  are  each  using  said  wall." 
This  means  that  each  shall  pay  one-half  of 
the  cost  of  the  repairs  to  that  portion  of  the 
wall  which  is  being  used  by  both;  that 
throughout  that  extent  of  the  wall  which 
was  used  by  each  each  should  bear  one-half 
of  the  expense  of  repairing  or  rebuilding. 
The  preceding  language  plainly  shows  that 
Beldler  was  to  pay  all  the  necessary  expenses 
of  repairing  or  rebuilding  that  portion  of  the 
wall  which  appellee  had  not  used,  and  to  the 
cost  of  which  she  had  contributed  nothing. 

In  Mickel  v.  York,  175  111.  62,  51  N.  E. 
843,  this  court  said  (page  70,  175  111.,  and 
page  851,  51  N.  E.):  "The  contract  In  this 
case  expressly  provides  that  plaintiff,  before 
making  any  use  of  or  joining  any  build- 
ing to  the  wall,  shall  pay  or  secure  to  the 
defendant  York  the  full  moiety  or  one-half 
part  of  the  value  of  the  said  party  wall,  or 
so  much  thereof  as  shall  be  Joined  there- 
to or  used,  which  value  shall  be  the  cost 
price  at  the  time  when  such  wall  is  to  be 
used.  The  contract  expressly  provides,  fur- 
ther, that  York  shall  build  that  waU.  By  the 
terms  of  that  contract  York  retained  the  own- 
ership of  what  he  had  placed  upon  the  plain- 
tiff's land  until  he  should  be  paid  for  it,  and 
he  had  a  right  to  have  it  supported  on  the 
land  of  plaintiff  under  this  contract  The  wall 
having  been  built  on  the  plaintiff's  land  under 
this  agreement  which  amounts  to  a  license 
with  an  interest  is  not  thereby  incorporated 
and  lost  In  the  land  or  lot,  but  remains  a  sep- 
arate property,  still  belonging  to  the  builder 
until  he  is  paid  therefor.  York,  therefore, 
was  the  owner  of  this  wall,  and  was  liable 
for  any  and  all  damage  for  failing  to  maintain 
it  in  a  safe  condition."  In  the  case  at  bar 
appellants  were  the  sole  owners  of  the  en- 
tire wall,  except  that  part  thereof  which  was 
being  used  by  appellee,  and  the  rights  and 
liabilities  of  the  parties  were  the  same  with 
respect  to  that  portion  of  the  wall  of  which 
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appellants  were  the  sole  owners  as  they  would 
have  been  with  reference  to  the  entire  wall, 
had  appellee  neither  purchased  nor  used  any 
part  thereof.  The  cases  referred  to  by  appel- 
lants, of  the  class  of  City  of  Peoria  v.  Simp- 
son, 110  111.  294,  51  Am.  Rep.  683,  holding  that, 
where  the  same  duty  rested  upon  two  parties 
to  make  repairs,  both  may  be  said  to  be  guilty 
of  negligence  if  the  repairs  be  not  made,  are 
not  in  point. 

It  is  then  urged  that,  as  this  contract  does 
not  expressly  provide  for  rebuilding  the 
"whole"  of  this  wall,  it  cannot  be  rebuilt  un- 
der this  party  wall  contract,  and  that,  upon 
its  usefulness  as  a  party  wall  being  destroyed 
by  the  fire,  it  was  as  though  the  wall  Itself 
was  absolutely  and  entirely  destroyed,  and 
appellee  became  the  owner  of  that  portion 
thereof  which  stood  on  her  land,  and  that 
consequently  the  Injury  resulted  from  her 
failure  to  care  for  her  own  property.  It  Is 
unnecessary  here  to  determine  whether  the 
wall  can  be  rebuilt  under  this  contract  as  a 
party  wall.  The  contract  contains  this  lan- 
guage: "Provided  always,  nevertheless,  and 
on  the  express  condition,  that  the  said  party 
of  the  second  part,  her  heirs,  administrators, 
executors,  or  assigns,  as  aforesaid,  before 
proceeding  to  join  any  building  to  the  said 
party  wall,  or  to  any  part  thereof,  and  be- 
fore making  use  thereof,  or  breaking  or  cut- 
ting into  the  same,  shall  pay  unto  the  said 
party  of  the  first  part,  his  heirs  or  assigns, 
the  full  moiety  or  one-half  part  of  the  full 
value  of  the  whole  of  said  party  wall,  if  used, 
or  of  such  portion  thereof  as  shall  be  used  as 
a  party  wall  by  said  party  of  the  second  part, 
which  value  shall  be  the  cost  price  at  the 
time  when  such  party  wall  Is  to  be  used  by 
said  party  of  the  second  part."  We  think 
this  language  applicable  to  this  wall  so  long 
as  it  stood,  and  that  the  owner  of  the  wall 
would  not  be  deprived  of  his  title  to  that  por- 
tion thereof  which  stood  on  the  ground  of 
appellee  merely  by  the  fact  that  the  wall  had 
become  so  weakened  by  the  fire  as  to  be  no 
longer  fit  for  the  purpose  for  which  it  was 
originally  built. 

So  construing  this  contract,  we  come  now 
to  a  consideration  of  the  error  assigned  upon 
the  refusal  of  the  court  to  instruct  the  jury 
to  find  for  the  defendants  at  the  close  of  all 
the  testimony.  In  support  thereof  it  is  said 
that  there  is  no  evidence  of  negligence  on  the 
part  of  the  defendants,  and  that  there  is  no 
testimony  showing  the  exercise  of  due  care 
by  the  plaintiff.  The  general  rule  is  that 
where  a  fire  has  occurred  In  a  building,  de- 
stroying the  inner  portion  of  the  building 
and  leaving  the  walls,  if  the  owner  negligent- 
ly permits  the  walls  to  remain  standing,  and 
they  thereafter  fall,  the  owner  of  the  wall  Is 
liable  to  the  adjacent  owner  for  the  resulting 
damage.  1  Wood  on  Law  of  Nuisances,  8 
225;  Schwartz  v.  Gilmore,  45  111.  455,  92  Am. 
Dec.  227;  Mlckel  v.  York,  supra.  In  this 
case  the  attention  of  appellants  was  called 
to  the  condition  of  this  wall  immediately 


after  the  fire,  on  the  morning  of  October  17, 
1899.  They  did  not  begin  the  work  of  taking 
down  the  wall  until  the  evening  of  October 
20,  1890,  and  then  only  with  a  force  of  3 
men,  when  a  force  greater  in  number  than 
15  could  have  been  used  in  the  work.  The 
evidence  Is  that  the  wall  could  have  been 
taken  down  in  from  four  to  five  days  with  a 
sufficient  force  of  workmen;  that  is,  with  as 
many  men  as  could  have  worked  thereon.  It 
also  appears  that,  after  the  work  of  taking 
down  the  wall  began,  it  was  suspended  one 
day  under  the  direction  of  the  fire  depart- 
ment of  the  city  of  Chicago.  It  fell  on  the 
28th.  It  Is  apparent  that,  if  a  force  of  men 
In  proper  numbers  had  been  put  to  work  on 
the  wall  at  the  earliest  possible  moment,  it 
would  have  been  entirely  removed  before  the 
day  on  which  it  fell.  The  longer  the  wall 
stood,  the  greater  was  its  inclination  to  the 
east  Had  a  stronger  force  been  at  work 
earlier,  the  upper  portion  of  the  wall  would 
have  been  sooner  removed,  and  the  tendency 
of  the  wall  to' lean  to  the  east,  would  thereby 
have  been  lessened  Some  evidence  was  of- 
fered tending  to  show  the  difficulty  about 
securing  men  to  work  on  this  wall  on  ac- 
count of  the  danger  of  Its  falling.  This  evi- 
dence does  not  show  such  an  effort  to  secure 
the  necessary  men  to  take  down  this  wall  as 
the  emergency  required  of  men  of  ordinary 
prudence.  A  small  force  was  kept  continual- 
ly at  work,  except  on  the  day  when  they 
were  interfered  with  by  the  fire  department 
We  are  not  able  to  say  from  the  evidence, 
as  a  matter  of  law,  that  by  the  exercise  of 
measures  such  as  a  reasonably  prudent  man 
would  have  used,  men  sufficient  in  number 
to  take  the  wall  down  at  the  earliest  possible 
moment  could  not  have  been  obtained  The 
evidence  tended  to  show  negligence  on  the 
part  of  appellants. 

It  is  then  urged  that,  Inasmuch  as  appellee 
took  no  steps  herself  to  prevent  the  wall  fall- 
ing, beyond  notifying  appellants  of  its  dan- 
gerous condition  and  demanding  that  they 
remove  it,  she  was  guilty  of  contributory  neg- 
ligence. Laying  aside  for  the  moment  the 
question  of  her  tight  to  do  anything  with  the 
wall,  we  think  she  was  entitled  to  assume 
that  the  appellants,  whose  attention  had  been 
called  to  the  condition  of  the  wall,  would 
perform  their  duty  In  respect  thereto,  and 
we  cannot  therefore,  bold  as  a  matter  of 
law  that  she  was  guilty  of  contributory  neg- 
ligence. The  peremptory  instruction  was 
properly  refused. 

The  eleventh'  Instruction  given  on  the  part 
of  appellee  is  an  abstract  proposition  of  law. 
By  it  the  jury  are  informed  that  until  Emily 
A.  King  exercised  her  right  to  pay  for  and 
use  some  portion  of  the  wall,  Jacob  Beidler 
and  his  heirs  were  the  owners  and  bad  ex- 
clusive control  thereof,  and  that  she  had  no 
right,  title,  or  interest  in  the  said  wall,  or 
any  part  thereof.  This  Instruction-  might 
better  have  been  made  to  apply  alone  to  that 
part  of  the  wall  to  the  cost  of  which  she 
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bad  not  contributed  and  which  she  was  not 
using.  This  instruction,  however,  Is  an  ac- 
curate statement  of  the  law,  and,  while  it 
might  properly  have  been  refused,  we  do  not 
think  It  could  have  misled  the  Jury,  and,  un- 
less it  appears  to  the  court  that  such  instruc- 
tions tend  to  mislead  the  jury,  the  judgment 
will  not  be  reversed  on  account  of  the  giving 
thereof.  Healy  v.  People,  163  111.  372,  45  N. 
E.  230. 

Appellee's  eighteenth  instruction  was  to 
the  effect  that  If  defendants'  portion  of  the 
wall,  as  a  result  of  their  negligence,  fell  and 
pulled  over  a  portion  of  the  wall  which 
plaintiff  had  paid  for  and  was  using,  which 
portion  last  mentioned  would  not  otherwise 
have  fallen,  she  may  recover  the  entire 
amount  of  damages  sustained  by  her,  result- 
ing from  the  fall  of  the  entire  portion  of  the 
wail  which  fell  upon  her  premises.  It  is 
said  that  this  Instruction  ignores  the  fact 
that  Mrs.  King's  part  of  the  wall  may  have 
been  weak,  defective,  and  out  of  plumb,  and 
may  have  contributed  to  the  fall.  We  do 
not  think  it  objectionable  on  this  account,  as 
It  plainly  appears  from  the  evidence  that  the 
portion  of  her  wall  which  came  down  In  the 
catastrophe  was  carried  to  the  east,  prior  to 
the  fall,  by  the  progress  of  the  wall  above  It 
in  that  direction. 

Instructions  numbered  12,  13,  and  14,  and 
one  given  by  the  court  of  its  own  motion,  are 
all  criticised  for  the  same  reasons.  No.  13 
is  In  the  following  language:  "The  court  In- 
structs the  jury  that  as  a  matter  of  law  the 
plaintiff  had  no  right  to  go  on  or  touch  the 
portion  of  said  east  wall  of  said  building  not 
paid  for  by  her,  for  the  purpose  of  prevent- 
ing the  same  from  falling,  .or  for  any  other 
purpose."  The  first  and  second  objections 
to  these  Instructions  are  disposed  of  by  what 
we  have  already  said.  The  third  is  that  ap- 
pellee had  the  right  to  enter  upon  the  prem- 
ises, If  necessary,  and  also  upon  any  part  of 
the  wall,  for  the  purpose  of  bracing  the  wall 
to  prevent  the  same  from  falling  upon  her 
property.  We  are  referred  In  this  connec- 
tion to  the  case  of  Field  v.  Letter,  118  111.  17, 
6  N.  E.  877. .  That  case  deals  with  the  right 
of  entry  for  the  purpose  of  reinforcing  a  par- 
ty wall  under  the  contract  then  before  the 
court,  and  the  contract  there  is  held  to  give 
one  party  the  right  of  entry  upon  the  prem- 
ises of  the  other  for  the  purpose  of  strength- 
ening the  foundation  of  the  wall.  No  such 
provision  is  found  in  the  contract  In  the  case 
at  bar.  The  portion  of  the  wall  to  which 
these  four  Instructions  applied  was  the  sole 
property  of  appellants.  The  contract  gave 
to  appellee  no  right  to  use  or  deal  with  the 
-wall,  or  any  portion  thereof,  in  any  manner, 
until  she  should  have  paid  one-half  the  cost 
thereof.  These  instructions  were  correct 
Appellants  rely  upon  the  case  of  Insurance 
Co.  v.  Werlein,  42  La.  Ann.  1046,  8  South. 
■435.  That  case,  however,  turns  upon  certain 
provisions  contained  In  the  Louisiana  Code 
-which  are  not  found  in  our  statute,  and  the 


case  Is,  therefore,  of  no  assistance  In  deter- 
mining this  question. 

The  objection  urged  to  Instruction  No.  15 
is  that  it  advised  the  Jury  that  Mrs.  King 
was  entitled  to  recover  If  the  wall  fell 
through  the  negligence  of  the  defendants, 
and  omitted  the  qualification  that  It  must 
appear  that  she  was  In  the  exercise  of  due 
care.  This  question  does  not  arise  upon  this 
Instruction,  which  is  to  the  effect  that  the 
fact  that  Emily  A.  King  paid  for  and  used 
a  portion  of  the  east  wall  does  not  bar  a  re- 
covery for  damages  occasioned  by  the  fall 
of  another  portion  of  that  wall,  resulting 
from  negligence  on  the  part  of  the  defend- 
ants. This  objection  is  also  made  to  instruc- 
tion No.  18,  which  we  have  heretofore  con- 
sidered in  regard  to  a  different  complaint 
made  to  the  action  of  the  court  In  giving  the 
same. 

In  the  instruction  given  by  the  court  of  Its 
own  motion,  in  which  all  the  elements  which 
must  be  found  by  the  Jury  to  warrant  a  ver- 
dict In  favor  of  the  plaintiff  are  stated,  they 
are  told  that,  to  warrant  a  recovery,  they 
must  "find  that  the  plaintiff  was  without 
fault,"  and  In  an  instruction  given  on  the 
part  of  the  defendants  is  this  language: 
"And  if  the  Jury  believe,  from  the  evidence, 
that  the  plaintiff  was  guilty  of  negligence 
contributing  to  the  Injury,  then  the  plaintiff 
cannot  recover,  and  the  Jury  should  find  for 
the  defendants."  It  Is  a  familiar  rule  that 
the  Instructions  must  be  considered  as  a  se- 
ries. In  considering  the  same  objection 
which  Is  now  made,  this  court,  In  Wenona 
Coal  Co.  v.  Holmqulst,  152  111.  581,  38  N.  E. 
940,  said  (page  591,  152  111.,  page  949,  38  N. 
E.):  "Third,  error  In  the  Instructions  given 
for  the  plaintiff  is  complained  of.  The  first 
instruction  is  objected  to  upon  the  ground 
that  It  does  not  require  the  exercise  of  ordi- 
nary care  by  the  plaintiff.  This  is  true,  If 
the  instruction  Is  considered  by  itself;  but 
all  the  instructions,  both  those  given  for  the 
plaintiff  and  those  given  for  the  defendant, 
must  be  considered  together  as  one  charge. 
Upon  examining  the  Instructions  given  for 
the  defendant,  we  find  that  five  of  them  dis- 
tinctly and  In  express  terms  say  to  the  jury 
that  the  plaintiff  cannot  recover  unless  he 
shows  that  at  the  time  of  the  injury  he  was 
in  the  exercise  of  ordinary  care.  Plaintiff's 
first  instruction,  although  unnecessarily  an- 
nouncing the  now  obsolete  doctrine  of  com- 
parative negligence,  is  not  inconsistent  with 
the  Ave  instructions  of  the  defendant,  which 
require  the  exercise  of  ordinary  care  as  a 
condition  to  the  right  of  recovery;  and,  when 
it  Is  read  In  connection  with  such  instruc- 
tion, It  could  not  have  misled  the  Jury.  This 
view  is  sustained  by  the  following  decisions 
of  this  court:  Willard  v.  Swansen,  126  111. 
381,  18  N.  K.  548;  Chicago,  Burlington  & 
Quincy  Railroad  Co.  v.  Warner,  123  111.  38, 
14  N.  E.  206;  Village  of  Mansfield  v.  Moore, 
124  111.  133,  16  N.  E.  246;  Calumet  Iron  & 
Steel  Co.  T.  Martin,  115  111.  358,  3  N.  E.  456; 
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Chicago,  Burlington  &  Quliicy  Railroad  Co. 
v.  Johnson,'  103  111.  512;  Chicago  &  Alton 
Railroad  Co.  t.  Johnson,  116  111.  206,  4  N.  E. 
381."  No  Instruction  advised  the  jury  that 
the  plaintiff  could  recover  if  she  was  guilty 
of  negligence  herself.  It  Is,  therefore,  not  a 
case  where  the  instructions  are  inconsistent 
with  each  other,  so  that  the  Jury  could  not 
tell  which  instruction  to  follow;  but  It  is  a 
case  where  an  element  lacking  in  one  in- 
struction is  supplied  by  another,  and  the  ex- 
ception is,  therefore,  not  well  taken. 

Instructions  numbered  6  and  7,  asked  by 
the  defendant,  were  refused.  Each  would 
have  advised  the  Jury  that,  if  the  plaintiff 
bad  knowledge  of  the  dangerous  and  unsafe 
condition  of  the  wall,  and  could  at  a  mod- 
erate expense  have  prevented  its  fall,  it  was 
her  duty  to  have  incurred  this  expense. 
What  we  have  already  said  in  discussing  in- 
struction No.  13  given  on  the  part  of  the 
plaintiff  disposes  of  the  errors  assigned  upon 
the  refusal  of  these  instructions  6  and  7. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(208  III.  662) 

SWEDISH-AMERICAN   TELEPHONE   CO. 

et  al.  v.  FIDELITY  &  CASUALTY  CO. 

OP  NEW  YORK. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

INDEMNITY  INSUBANCE— PREMIUMS— EXAMINA- 
TION OF  BOOKS  OF  ASSURED — RIGHT  TO  ORDER 
FOB  EXAMINATION  —  VALIDITY — CONTEMPT  OF 
COURT— APPEAL. 

1.  An  order  authorizing  a  party  to  an  action 
to  examine  certain  books  belonging  to  and  in 
the  possession  of  the  adverse  party,  issued  un- 
der Hurd's  Rev.  St.  1901,  c.  51,  {  9,  giving  the 
court  power  to  compel  the  production  of  the 
books  of  the  adverse  party,  does  not  authorize 
any  unreasonable  search  or  seizure  of  the  ad- 
verse party's  books  in  violation  of  Const.  U.  S. 
Amend.  4.  and  Const.  111.  art  2,  §  6,  guaranty- 
ing the  right  to  be  secure  against  unreasonable 
searches  and  seizures. 

2.  An  assured,  in  an  indemnity  policy  stipulat- 
ing that  the  insurer  shall  have  the  right  to  ex- 
amine the  books  of  the  assured  so  far  as  they 
relate  to  the  compensation  paid  to  its  employes, 
is  estopped  from  asserting  that  an  order  author- 
izing such  examination,  issued  under  Hurd's 
Rev.  St.  1901,  c.  51,  §  9,  authorizes  unreason- 
able searches  and  seizures,  in  violation  of  Const. 
D.  S.  Amend.  4.  and  Const.  111.  art.  2,  f  6. 

3.  An  indemnity  policy  provided  that  the  pre- 
mium should  be  based  on  the  compensation  paid 
by  assured  to  its  employes  during  the  policy, 
and  stipulated  that  the  insurer  should  have  the 
right  to  examine  the  books  of  the  assured  so 
far  as  they  relate  to  the  compensation  paid  by 
the  assured  to  its  employes.  In  an  action  by  the 
insurer  to  recover  premiums,  the  insurer  averred 
that  the  assured  had  not  fully  paid  the  premiums 
and  had  denied  the  insurer  the  privilege  of  ex- 
amining assurer's  books  relating  to  the  compen- 
sation paid  to  its  employes,  and  that  it  had  rea- 
son to  believe  that  the  books  would  show  a  larger 
pay  roll  than  alleged  by  the  assured.  The  at- 
torney of  the  insurer  averred  that  the  insurer 
could  not  prepare  for  the  hearing  of  the  case  un- 
less permission  was  granted  to  examine  the 
books  of  assured,  and  that  affiant  knew  of  no 
other  source  from  which  the  evidence  contained 
in  the  books  could  be  procured.    Held,  that  the 


insurer  was  entitled  to  an  order  for  the  exam- 
ination of  the  assu  red's  books,  under  Hurd's 
Rev.  St  1901,  c.  51,  f  9,  giving  the  court  power 
to  compel  the  production  of  books  containing 
pertinent  evidence. 

4.  Where  the  court  has  jurisdiction  of  the 
parties  and  the  subject-matter  of  the  suit,  and 
legal  authority  to  make  an  order,  a  party  re- 
fusing to  obey  it,  however  erroneously  made,  is 
liable  for  contempt. 

5.  A  proceeding  to  punish  for  contempt  of 
court  for  a  violation  of  an  order  issned  under 
Hurd's  Rev.  St.  1901,  c.  51,  (  9,  giving  the 
court  power  to  compel  the  production  of  books 
containing  pertinent  evidence,  is  a  civil  remedy 
intended  to  enforce  a  private  right  of  a  party 
litigant,  and  the  party  in  contempt  can  only  be 
relieved  by  compliance  with  the  order. 

6.  Hurd's  Rev.  St.  1901,  c.  51,  {  9,  giving  the 
courts  in  any  action  before  them  power  to  com- 
pel the  production  of  books  containing  evidence 
pertinent  to  the  issue  on  "good  and  sufficient 
cause  shown  and  reasonable  notice  thereof  giv- 
en," does  not  limit  the  time  when  books  are  to 
be  produced  to  the  trial  of  the  action,  but  em- 
powers the  courts  to  require  the  production  of 
books  in  the  cases  specified,  whether  before  trial 
for  the  purpose  of  preparing  for  the  same,  or  at 
the  trial  to  be  used  as  evidence. 

7.  Where  an  assured  in  an  indemnity  policy 
agreed  that  the  insurer  should  have  the  right  to 
examine  the  assured's  books  at  all  reasonable 
times,  an  order  compelling  the  assured  to  permit 
an  examination  of  its  books  is  not  improper,  be- 
cause made  before  trial  of  an  action  by  insurer 
for  premiums,  for  the  purpose  of  preparing  for 
trial. 

8.  Hurd's  Rev.  St.  1901,  c.  51,  8  9,  giving 
courts  in  any  action  pending  before  them  pow- 
er to  compel  the  production  of  books  containing 
evidence  pertinent  to  the  issue,  obviates  the  ne- 
cessity of  proceeding  by  bill  of  discovery  in  or- 
der to  secure  an  examination  of  the  books  of  a 
party  litigant  by  the  adverse  party. 

9.  An  order  adjudging  a  party  litigant  in  con- 
tempt of  court  for  a  violation  of  an  order  enter- 
ed tor  the  benefit  of  the  adverse  party  is  di- 
rectly appealable  to  the  Supreme  Court. 

Appeal  from  Circuit  Court,  Cook  County; 
H.  F.  Dunne,  Judge. 

Action  by  the  Fidelity  &  Casualty  Company 
of  New  York  against  the  Swedish-American 
Telephone  Company  and  another.  From  a 
Judgment  adjudging  the  telephone  company 
and  its  officers  and  attorney  guilty  of  con- 
tempt, they  appeal.    Affirmed. 

This  is  an  appeal  from  an  order,  entered 
by  the  circuit  court  of  Cook  county  on  Jan- 
uary 9,  1904,  in  a  certain  suit  in  assumpsit, 
brought  by  the  appellee  against  the  appel- 
lant the  Swedish-American  Telephone  Com- 
pany, imposing  a  fine  upon  said  telephone 
company  of  $25,  and  imposing  a  fine  upon 
the  appellant  Fayette  S.  Munro  of  $1,060, 
for  contempt  of  court  in  refusing  to  comply 
with  an  order  for  the  production  of  the  led- 
ger and  journal  of  the  telephone  company, 
and  all  sheets  and  memoranda,  which  were 
a  part  thereof,  showing  the  entries  or  mem- 
oranda contained  therein,  "which  pertain  to 
money  expended  as  compensation  to  em- 
ployes of  the  said  defendant  for  services 
rendered  during  the  time  covered  by  the  pol- 
icy of  insurance  Issued  by  the  plaintiff  to 
said  defendant,  to  wit,  from  the  7th  day  of 
June,  A.  D.  1901,  to  the  7th  day  of  June, 

f  i.  See  Contempt,  vol.  10,  Cent  Dig.  1  63. 
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A.  D.  1902,  Inclusive,  within  10  days  from 
this  date,  upon  plaintiff  giving  to  the  de- 
fendant 24  hours'  notice,  said  examination 
to  take  place  at  the  office  of  defendant's  at- 
torney, room  734,  159  La  Salle  street,  Chica- 
go, Illinois,"  which  said  order  was  entered 
on  the  27th  day  of  November,  1903. 

The  suit  in  assumpsit  was  begun  on  Jan- 
nary  0,  1903,  by  the  appellee,  the  Fidelity 
&  Casualty  Company  of  New  York,  against 
the  said  telephone  company,  and  the  decla- 
ration, as  originally  filed  therein,  consisted 
of  the  common  counts,  to  which  a  plea  of 
the  general  issue  was  filed.  Subsequently, 
an  additional  count  was  filed,  setting  forth 
a  certain  contract  between  said  telephone 
company  and  said  casualty  company,  which 
was  in  the  nature  of  an  Indemnity,  by  which 
the  casualty  company  agreed  to  indemnify 
the  telephone  company  against  all  loss  which 
might  be  suffered  by  the  latter  company  by 
reason  of  personal  Injury  suits  or  claims 
arising  out  of  accidents  to  the  employes  of 
the  telephone  company.  The  consideration, 
stated  in  the  contract  of  insurance  or  in- 
demnity, was  twofold:  First,  the  sum  of 
984  as  a  premium;  and,  second,  a  promise 
by  the  telephone  company  to  pay  an  addi- 
tional premium,  to  be  computed  upon  a  per- 
centage of  its  pay  roll,  to  wit,  a  sum  of  mon- 
ey equal  to  «Vioo  of  1  per  cent,  of  the  total 
amount  that  the  telephone  company  should 
expend  during  the  period  covered  by  the  in- 
surance contract  for  labor  and  services  of 
its  employes  employed  on  Its  premises  in 
Chicago.  The  amended  or  additional  count 
averred  that  the  payroll  at  the  end  of  the 
year  June  7, 1902,  exceeded  the  sum  of  $20,- 
000,  etc.  A  copy  of  the  original  contract, 
called  a  "liability  policy,"  is  set  out  In  the 
additional  count,  and  the  clause  upon  which 
the'  additional  premium  Is  based  is  as  fol- 
lows: "The  premium  is  based  on  the  com- 
pensation to  employes  to  be  expended  by  the 
assured  during  the  period  of  this  policy.  If 
the  compensation  actually  paid  exceeds  the 
sum  stated  in  the  schedule  hereinafter  given, 
the  assured  shall  pay  the  additional  pre- 
mium earned;  if  less  than  the  sum  stated, 
the  company  will  return  to  the  assured  the 
unearned  premium  pro  rata.  But  the  com- 
pany shall  first  retain  not  less  tban  $26,  it 
being  understood  and  agreed  that  this  sum 
shall  be  the  minimum  earned  premium  un- 
der this  policy."  The  policy  contained  a 
further  clause,  the  first  sentence  of  which  is 
as  follows:  "The  company  shall  have  the 
right  and  opportunity  at  all  reasonable  times 
to  examine  the  books  of  the  assured,  so  far 
as  tbey  relate  to  the  compensation  paid  to 
his  [Its]  employes,  and  the  assured  shall, 
whenever  requested,  furnish  the  company 
with  a  written  statement  of  the  amount  of 
such  compensation  during  any  part  of  the 
policy  period,  under  oath  if  required." 

On  December  16,  1003,  after  it  was  made 
to  appear  to  the  court  that  all  parties  and 
persons  had  been  duly  notified  that  a  rule 
70  N.E.-49 


would  be  asked  for  upon  the  telephone  com- 
pany, and  upon  its  president  and  secretary 
and  attorney,  to  appear  before  the  court  and 
show  cause  why  they  and  each  of  them  should  , 
not  be  attached  and  punished  for  contempt  in 
refusing  and  neglecting  to  obey  the  order 
entered  on  November  27,  1903,  and  after  it 
had  been  made  to  appear  to  the  court  by 
affidavits  heard  and  filed  that  the  telephone 
company,  its  president,  secretary,  and  attor- 
ney, had  each  refused  and  neglected  to  obey 
said  order  of  November  27,  1903,  It  was 
thereupon,  on  December  16,  1903,  ordered  by 
the  court  that  the  telephone  company,  its 
president,  secretary,  and  attorney,  should 
each  appear  before  the  court  within  three  - 
days  from  that  date  to  show  cause  why  they 
and  each  of  them  should  not  be  attached  and 
be  punished  for  contempt  In  the  order,  en- 
tered on  January  9,  1904,  imposing  the  fines 
as  above  stated,  it  was  recited  that  the  tele- 
phone company  and  Fayette  S.  Munro,  its 
attorney,  were  guilty  of  contempt,  in  that 
each  of  them  willfully  refused  and  neglected 
to  comply  with  the  order  of  the  court,  en- 
tered on  November  27,  1903,  and  failed  to 
show  cause  why  they  should  not  be  attached 
and  punished  for  contempt  of  court,  as  or- 
dered by  the  court  to  do,  and  which  order 
they  and  each  of  them  were  duly  notified  of, 
and  which  order  they  and  each  of  them  had 
ample  opportunity  to  comply  with.  The  tel- 
ephone company  filed  no  affidavits  denying 
the  allegations  contained  in  the  affidavits 
filed  by  the  casualty  company.  But  the 
counsel  of  the  telephone  company  objected 
to  the  entry  of  the  order  on  November  27, 
1903,  for  the  alleged  reasons  that  said  or- 
der was  not  authorized  by  any  statute  of  Il- 
linois nor  by  the  common  law,  but  was  con- 
trary to  the  common  law  and  the  statutes, 
and  to  public  policy,  and  to  the  Constitu- 
tions of  the  United  States  and  of  the  state 
of  Illinois.  These  objections  were  overruled 
by  the  court,  to  which  action  of  the  court 
the  telephone  company  took  exception.  It 
was  agreed  that  the  objections  to  the  order, 
together  with  the  ruling  thereon  and  excep- 
tions, should  be  considered  as  having  the 
same  effect  as  if  filed,  made,  and  taken  in 
writing  in  the  form  of  a  motion  to  vacate 
the  order. 

The  affidavits  filed  by  the  appellee,  after 
stating  the  terms  and  conditions  of  the  pol- 
icy as  above  set  forth,  stated  that  the  tele- 
phone company  bad  not  fully  paid  to  the 
casualty  company  the  premium  agreed  to  be 
paid  as  consideration  for  said  Insurance,  and 
had  not  allowed  the  casualty  company,  its 
agents  or  representatives,  or  any  of  them,  to 
examine  its  books  of  account,  in  so  far  as 
they  related  to  compensation  paid  to  the  tele- 
phone company's  employes  during  the  period 
of  the  Insurance  contract,  but  on  the  con- 
trary, had  denied  the  casualty  company  the 
right  to  make  such  examination,  and  refused 
to  permit  it,  or  Its  agents,  or  any  of  them,  to 
make  such  examination,  although  repeatedly 
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requested  to  do  so;  that  at  reasonable  times 
the  agent  and  auditor  of  the  casualty  company 
presented  himself  at  the  regular  place  of 
,  business  of  the  telephone  company,  where  its 
books  of  account  were  kept,  and  requested  to 
be  permitted  to  make  an  inspection  of  said 
books,  in  so  far  as  the  same  related  to  com- 
pensation paid  to  its  employes  during  the 
period  covered  by  the  insurance  contract,  and 
such  requests  were  refused  and  denied;  that, 
upon  request,  such  agent  had  examined  a 
portion  of  the  books  of  the  telephone  com- 
pany, but  had  been  refused  permission  to 
examine  the  ledger,  journal,  or  cash  book, 
and  that  he  had  reason  to  believe  that  said 
books  would  show  a  larger  pay  roll  than  the 
pay  roll  presented  to  him  by  the  books  which 
he  had  examined;  that  from  his  examination 
there  was  due  on  the  policy  the  sum  of  $54.- 
72,  and  he  had  no  other  methods  of  obtaining 
the  information  concerning  the  books  of  the 
telephone  company.  The  affidavit  of  the  at- 
torney for  the  casualty  company  stated,  in 
addition  to  the  above  allegations,  that,  unless 
permission  was  granted  to  see  the  books,  the 
casualty  company  would  be  unable  to  prop- 
erly prepare  its  case  for  hearing,  and  that  the 
evidence  contained  in  said  books  was  per- 
tinent to  the  issue  and  necessary  to  the  proof 
of  the  plaintiff's  case;  that  said  books  and 
memoranda  of  accounts  were  wholly  in  the 
custody  and  control  of  the  telephone  compa- 
ny, and  liable  to  be  lost  and  destroyed;  and 
that  affiant  knew  of  no  other  source  from 
which  the  evidence  contained  in  the  books 
and  memoranda  aforesaid  could  be  obtained. 

Fayette  S.  Munro,  for  appellants.  O.  W. 
Dynes,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  order  punishing  the  appellants  herein 
for  contempt  of  court  was  made  under  and 
in  pursuance  of  section  0  of  chapter  51  of  the 
Revised  Statutes  (Hurd's  Rev.  St  1901),  in 
regard  to  evidence,  etc.  Section  9  is  as  fol- 
lows: "The  several  courts  shall  have  power 
in  any  action  pending  before  them  upon  mo- 
tion, and  good  and  sufficient  cause  shown,  and 
reasonable  notice  thereof  given,  to  require  the 
parties,  or  either  of  'them,  to  produce  books 
or  writings  in  their  possession  or  power, 
which  contain  evidence  pertinent  to  the  issue." 
2  Starr  &  C.  Ann.  St  (2d  Ed.)  p.  1842,  c.  51, 
par.  9. 

First  The  first  contention  made  by  the  ap- 
pellants is  that  section  9  above  quoted  is  un- 
constitutional, as  being  in  contravention  of 
the  Constitutions  of  the  United  States  and 
of  the  state  of  Illinois.  The  constitutional 
provisions  which  are  claimed  to  be  violated 
are  those  which  protect  "the  right  of  the  peo- 
ple to  be  secure  in  their  persons,  houses,  pa- 
pers and  effects  against  unreasonable  searches 
and  seizures."  Const.  U.  S.  Amend.  4;  Const 
111.  i  6,  art  2;  1  Starr  &  O.  Ann.  St  (2d  Ed.) 
pp.  36,  108.  It  is  also  claimed  that  section 
2   of  article  2  of   the   Illinois   Constitution, 


which  provides  that  "no' person  shall  be  de- 
prived of  life,  liberty  or  property  without  due 
process  of  law,"  is  violated  (1  Starr  &  C.  Ann. 
St.  [2d  Ed.]  p.  100);  and  that  there  is  also  a 
violation  of  the  similar  provision  contained 
in  section  1  of  article  14  of  the  amendments 
.  to  the  federal  Constitution  (1  Starr  &  C. 
Ann.  St  [2d  Ed.]  p.  38).  It  cannot  be  said 
that  the  enforcement  of  the  order  requiring 
the  appellant  telephone  company  to  produce 
its  books  for  inspection  authorizes  any  un- 
reasonable search  or  seizure  of  appellant's 
papers  or  books.  This  is  so  for  two  reasons: 
First,  the  books  were  left  in  the  possession  of 
the  telephone  company,  and  the  permission 
given  to  the  appellee  was  simply  to  look  at 
certain  portions  of  the  books  while  they  re- 
mained In  the  possession  and  custody  of  the 
appellant  company  at  its  attorney's  office  in 
Chicago:  second,  the  contract  which  the  ap- 
pellant company  made  with  the  appellee  prior 
to  the  entry  of  the  order  stipulated  as  fol- 
lows: "The  company  [the  appellee]  shall  • 
have  the  right  and  opportunity  at  all  reason- 
able times  to  examine  the  books  of  the  as- 
sured [appellant],  so  far  as  they  relate  to 
the  compensation  paid  to  the  employes."  The 
appellant  company  thus  stipulated  in  writing 
that  the  appellee  might  do  what  the  order  of 
the  court  authorized  it  to  do.  The  appellant 
company  by  this  stipulation  waived  the  right 
to  insist  upon  the  protection  afforded  to  it 
by  the  constitutional  provision  against  un- 
reasonable searches  and  seizures,  even  if  there 
would  have  been  a  violation  of  such  constitu- 
tional provision  without  the  stipulation  in 
question.  The  appellant  company  is  therefore 
estopped  from  evading  the  obligations  of  its 
contract  by  Insisting  upon  the  protection  thus 
Insured  to  it  by  the  Constitution. 

It  is  to  be  noted  that  the  amount  of  the 
premium  to  be  paid  to  appellee  by  the  terms 
of  the  insurance  policy,  so  far  as  it  exceeded 
a  certain  fixed  amount  depended  upon  a  per- 
centage of  the  total  amount  which  the  tele- 
phone company  should  expend  during  the  pe- 
riod covered  by  the  insurance  contract  for 
the  labor  and  services  of  its  employes.  For- 
ty-two one-hundredths  of  1  per  cent  of  such 
amount  was  the  premium  agreed  to  be  paid 
by  the  appellant  company  to  the  appellee.  It 
Is  manifest,  therefore,  that  the  amount  of  the 
premium  could  not  be  determined  without 
knowing  what  sum  had  been  expended  dur- 
ing the  period  in  question  for  the  labor  and 
services  of  its  employes  by  the  appellant 
company;  and  this  sum  could  not  be  ascer- 
tained without  an  inspection  of  appellant's 
books.  It  was  for  this  reason  that  the  appel- 
lee was  to  have  the  right  and  opportunity  at 
reasonable  times  to  examine  the  books  of  the 
assured,  so  far  as  they  related  to  the  com- 
pensation paid  to  the  employee.  In  Fidelity 
&  Casualty  Co.  v.  Seagrist  Jr.,  Co.,  79  App. 
Div.  614,  80  N.  Y.  Supp.  277,  where  it  appear- 
ed that  the  premium,  payable  under  a  policy 
of  insurance  insuring  an  employer  against 
liability    for    injuries    suffered   by    his    em- 
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ployes  and  others  .during  the  term  of  the  poli- 
cy, was  based  upon  an  estimate  of  the  com- 
pensation to  be  paid  to  the  employes  during 
the  period  of  the  policy,  and  the  policy  pro- 
vided that,  if  the  compensation  actually  paid 
should  exceed  the  amount  stated  In  the  sched- 
i  ule  attached  to  the  policy,  the  employer 
should  pay  the  additional  premium  earned, 
and  that,  if  it  was  less  than  the  amount  stat- 
ed in  such  schedule,  the  Insurance  company 
would  return  to  the  employer  the  unearned 
premium,  and  where  the  policy  further  pro- 
vided, as  does  the  policy  in  the  case  at  bar, 
that  the  Insurance  company  should  have  the 
right  at  all  reasonable  times  to  examine  the 
books  of  the  employer,  so  far  as  they  related 
to  the  wages  paid  to  the  employes,  it  was  held 
that  the  court  had  power,  upon  a  petition  of 
the  insurance  company,  alleging  that  the  em- 
ployer had  falsely  misrepresented  to  it  the 
amount  of  wages  paid  to  its  employes,  to  com- 
pel the  employer  to  produce  his  books  for  in- 
spection, showing  the  payments  made  to  his 
employes,  in  order  to  enable  the  insurance 
company  to  frame  its  complaint  in  an  action  to 
be  brought  by  it  to  recover  additional  pre- 
miums. It  was  also  held  in  that  case  that,  al- 
though the  order  there  entered  was  too  broad 
in  permitting  the  plaintiff  to  inspect  books  not 
necessary  to  determine  the  question  involved, 
yet  that  the  order  should  be  so  modified  as 
to  require  the  defendant  to  produce  and  de- 
posit with  the  clerk  of  the  court  the  books 
of  original  entry,  which  showed  the  payment 
to  Its  employfis  during  the  period  covered  by 
the  policies  of  Insurance,  and  which  were  in 
use  during  that  period.  The  precise  ques- 
tion here  involved  seems  to  have  been  decid- 
ed, in  the  New  York  case  above  referred  to, 
under  a  policy  similar  to  the  one  here  sued 
upon,  and  under  a  statutory  provision  simi- 
lar in  its  terms  to  section  9,  as  above  quoted. 
Counsel  for  appellants  seems  to  entertain 
the  idea  that  the  case  of  Lester  v.  People, 
150  111.  408,  23  N.  B.  387,  37  N.  E.  1004,  41 
Am.  St  Itep.  375,  is  an  authority  for  the  con- 
tention here  made  that  said  section  9  is  un- 
constitutional. We  do  not  so  understand  the 
Lester  Case.  In  that  case  it  was  held  that 
an  order  for  the  production  of  a  party's  books 
on  the  trial,  to  be  used  as  evidence  in  a  prop- 
er case  and  upon  a  proper  showing,  was  not 
an  unreasonable  seizure  of  such  books,  but 
that  an  order  of  court,  by  which  they  were 
taken  from  his  custody  and  committed  to  that 
of  a  third  person  for  an  indefinite  period  of 
time,  and  for  an  inspection  generally  into  all 
his  affairs  by  the  opposite  party  and  his 
counsel,  with  leave  to  take  copies  of  the  en- 
tries therein,  was  unwarranted  by  the  law, 
and  was  a  palpable  violation  of  the  constitu- 
tional right  of  a  party  to  be  secure  against 
unreasonable  seizure  of  his  papers  and  ef- 
fects. But  no  such  order  was  entered  in  the 
case  at  bar  as  the  order  which  was  condemn- 
ed in  the  Lester  Case.  The  order  here  is  for 
the  production  of  the  books  of  the  appellant 
company  to  be  used  as  evidence  in  a  proper 


case  and  upon  a  proper  showing.  The  order 
granted  permission  to  the  appellee,  its  agent 
or  attorney,  to  examine  the  ledger  and  jour- 
nal of  the  telephone  company,  and  all  sheets 
and  memoranda,  which  were  a  part  thereof, 
showing  the  entries  or  memoranda  contained 
therein,  which  pertained  to  money  expended 
as  compensation  to  employes  of  the- said  de- 
fendant for  services  rendered  during  the  time  , 
covered  by  the  policy  of  Insurance.  The  ex- 
amination was  by  the  terms  of  the  order  lim- 
ited to  such  entries  or  memoranda  as  per- 
tained to  money  expended  as  compensation 
to  employes.  It  did  not  authorize  an  exam- 
ination of  the  appellant  company's  books,  so 
far  as  those  books  related  to  other  transac- 
tions than  merely  the-  amount  of  compensa- 
tion paid  to  the  employes.  The  order  cannot, 
therefore,  be  regarded  as  amounting  to  an 
unreasonable  seizure  of  the  books.  On  the 
contrary,  the  nature  of  the  order  brings  the 
present  case  within  the  terms  of  the  decision 
made  by  this  court  In  Pynchon  v.  Day,  118 
III.  9,  7  N.  E.  05,  where  the  action  was  as- 
sumpsit, and  where  section  9  of  chapter  51 
was  quoted  and  commented  upon.  In  Pynch- 
on v.  Day,  supra,  the  action  was  for  the  re- 
covery of  moneys  placed  in  the  defendant's 
hands  by  plaintiff  as  margins  in  the  purchase 
and  sale  of  stocks  by  the  defendant,  as  agent 
of  plaintiff,  and  the  plaintiff  made  a  motion, 
supported  by  affidavit,  for  an  order  compel- 
ling the  defendant  to  submit  his  books  of  ac- 
count during  the  time  of  the  dealing  between 
the  parties  to  the  plaintiff's  inspection,  and  it 
was  there  said  in  relation  to  section  9  (page 
14,  118  111.,  and  page  66,  7  N.  E.):  "There 
was  here  full  liberty  given  for  the  examina- 
tion and  inspection  of  all  accounts  pertaining 
to  transactions  between  plaintiff  and  the  de- 
fendants, the  refusal  only  being  to  allow  the 
examination,  and  Inspection  of  the  accounts 
which  appellees  kept  with  their  other  cus- 
tomers." And  it  was  there  also  held  that, 
although  "the  court  will  not  compel  a  party 
to  submit  for  inspection  his  books  of  accounts 
witti  other  persons  not  parties  to  the  suit, 
when  it  is  not  made  to  appear  that  they  con- 
tain evidence  pertinent  to  the  issues,  yet  that 
the  statute  authorizes  the  court,  upon  cause 
shown  and  proper  notice,  to  require  either 
party  to  a  suit  to  produce  books  or  writings 
In  his  possession  or  power  which  contain  evi- 
dence pertinent  to  the  issue."  In  the  case  at 
bar,  the  order  was  such  an  order  as  was  ap- 
proved of  in  Pynchon  v.  Day,  supra.  Where 
books  are  to  be  produced,  the  defendant  will 
have  leave  to  seal  up  and  conceal  all  such 
parts  of  them  as,  according  to  his  affidavit 
previously  made  and  filed,  do  not  relate  to  the 
matters  In  issue.  3  Greenleaf  on  Evidence,  ff 
301;  Pynchon  v.  Day,  supra.  If  the  order 
requiring  the  production  of  the  books  limits 
the  examination  to  such  matters  as  are  per- 
tinent to  the  issue,  there  will  be  no  infringe- 
ment upon  the  constitutional  privilege  of  pro- 
tection against  unreasonable  search  and  sei- 
zure.   In  Rigdon  r.  Conley,  31  111.  App.  630, 
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It  was  said  by  one  of  the  Appellate  Courts  of 
this  state,  speaking  of  section  9:  "The  power 
given  by  this  section  Is  In  furtherance  of  Jus- 
tice, and  is  to  be  exercised  in  aid  of  parties 
litigant,  whenever  proper  application  is  made 
to  the  court  and  it  Is  shown  that  the  books 
or  writings  contain  evidence  pertinent  to  the 
Issue  between  the  parties."  In  the  case  at 
bar,  the  affidavits,  whose  substance  Is  set 

'  forth  in  the  statement  preeedir;  this  opinion, 
made  a  clear  case  for  the  production  of  such, 
books  as  were  necessary  in  order  to  show  the 
amount  of  money  expended  as  compensation 
to  Its  employes  by  the  appellant  company 
during  the  time  covered  by  the  policy  of  in- 
surance. 

While  It  Is  true  ^hat  a  party  cannot  be 
guilty  of  contempt  of  court  for  disobeying  an 
order  which  the  court  had  no  authority  to 
make,  yet  if  the  court  has  jurisdiction  of  the 
parties  and  the  subject-matter,  and  legal  au- 
thority to  make  the  order,  the  party  cannot 
refuse  to  obey  it,  however  improvldently  or 
erroneously  made.  Leopold  v.  People,  140 
111.  552,  30  N.  E.  348.  In  the  case  at  bar 
there  can  be  no  question  as  to  the  power  and 
jurisdiction  of  the  court  to  entertain  the  ac- 
tion in  assumpsit,  in  which  the  order  in  ques- 
tion was  here  entered.  Prosecutions  for  con- 
tempt may  be  instituted  for  the  purpose  of 
punishing  a  person  for  misconduct  in  the 
presence  of  the  court,  or  with  respect  to  its 
authority  or  dignity,  and  in  such  case  they 
are  criminal  in  their  nature;  but,  when  such 
a  prosecution  is  instituted  In  order  to  afford 
relief  between  parties  to  a  cause  in  chancery, 
it  is  civil,  and  is  sometimes  called  remedial. 
People  v.  Diedrich,  141  111.  6C5,  30  N.  E.  1038. 
The  proceeding  here  is  purely  a  civil  remedy, 
Intended  to  enforce  the  private  right  of  one 
of  the  parties  litigant,  and  Is  Intended  to 
compel  the  doing  of  an  act  necessary  to  the 
administration  of  justice  in  enforcing  such 
private  right  In  the  class  of  cases  where 
the  purpose  Is  to  advance  the  civil  remedy  of 
the  other  party  to  the  suit,  and  where  the 
penalty  inflicted  is  intended  to  be  coercive, 

.  the  party  in  contempt  can  only  be  relieved 
by  compliance  with  the  order.  Lester  v. 
People,  supra.  In  this  state  the  circuit  court 
has  the  right  and  power  in  a  suit  at  law  to 
punish  for  contempt  persons  who  refuse  to 
comply  with  its  proper  orders.  Clark  v.  Peo- 
ple, Breese,  340,  12  Am.  Dec.  177;  Stuart  v. 
People,  3  Scam.  395;  People  v.  Wilson,  64 
111.  195,.  16  Am.  Rep.  528;  Clark  v.  Burke.  163 
111.  334,  45  N.  E.  235;  Dahnke  v.  People, 
168  111.  102,  48  N.  E.  137,  39  L.  R.  A.  197. 
For  the  reasons  above  stated,  we  are  of  the 
opinion  that  the  order  on  the  appellant  com- 
pany to  produce  Its  books  In  this  case  was 
not  a  violation  of  either  the  federal  or  state 
Constitution. 

Second.  The  contention  of  the  appellant 
company  is  that  section  9  of  chapter  51,  as 
above  quoted,  does  not  confer  upon  the  cir- 
cuit court  power  to  compel  the  production  of 
documents  prior  to  the  trial  of  the  case,  but 


should  be  construed  to  apply  only  to  the  pro- 
duction of  documents  at  the  trial  of  the  case. 
It  is  also  contended  by  the  appellant  com- 
pany that  the  proper  method  for  a  party  liti- 
gant to  obtain  evidence  pertinent  to  the  is- 
sue and  in  the  control  of  his  adversary  Is  by 
a  bill  of  discovery,  or  a  subpoena  duces  tecum. 
The  language  of  section  9  does  not  limit  the 
time  when  books  or  writings  are  to  be  pro- 
duced to  the  trial  of  the  cause.    On  the  con- 
trary, the  several  courts  are  given  power  to 
require  the  production  of  such  books  or  writ- 
ings "upon  motion   and  good  and  sufficient 
cause  shown,"  whether  before  the- trial,  for 
the  purpose  of  preparing  for  the  same,  or  at 
the  trial,  to  be  used  as  evidence.    The  con- 
tract of  the  parties  here  provides  that  the 
appellee  shall  have  the  right  and  opportunity 
to  examine  the  books  of  the  assured  "at  all 
reasonable  times."    We  see  no  reason  why 
an  examination  of  the  books  at  a  time  before 
the  trial,  in  order  to  prepare  for  trial,  is  not 
as  much  an   examination  at  a  reasonable 
time  as  an  examination  of  the  books  upon  the 
trial  itself.    At  common  law,  in  an  action  ex 
contractu,  where  the  instrument  sued  upon 
was  in  the  possession  of  the  defendant,  and 
where   the  plaintiff   wan   either  an   actual 
party  or  a  party  in  interest,  and  was  refused 
inspection  of  the  Instrument  upon  request, 
the  court  was  authorized  to  grant  a  role  on 
the  defendant  to  produce  the  documents,  or 
give  the  plaintiff  a  copy,  when  the  produc- 
tion was  necessary  to  enable  him  to  declare 
against  .the  defendant.    1  Greenleaf  on  Evi- 
dence (15th  Ed.)  i  559.    In  the  case  at  bar, 
from  the  very  nature  of  the  contract  between 
the  parties,  the  only  method  by  which  the 
amount  due  to  the  plaintiff  below  could  be 
ascertained  was  by  an  examination  of  the 
defendant's  books,  and  the  parties,  in  view 
of  this  situation,  have  expressly  agreed  that 
the  plaintiff  should  be  entitled  to  such  ex- 
amination.   Without   that  examination  the 
appellee  would  not  be  able  to  set  up  in  its 
declaration  the  amount  of  premium  due  to  it, 
because  such  amount  is  dependent  upon  the 
amount  paid  as  compensation  to  the   em- 
ployes  of  the   telephone   company.     There 
may  be  expressions  In  the  case  of  Lester  v. 
People,  supra,  which  limit  the  production  of 
the  books  of  the  opposite  party  to  the  trial  of 
the  cause;  but  a  careful  examination  of  the 
language  in  that  case  will  show  that  it  was 
.not  intended  to  make  such  limitation,  pro- 
vided a  proper  showing  was  made  that  the 
books  contained  entries  tending  to  prove  the 
issues. 

Nor  do  we  think  that  it  was  necessary  to 
file  a  bill  of  discovery  in  order  to  secure  an 
examination  of  the  books.  In  Lester  v.  Peo- 
ple, supra,  it  was  said  In  reference  to  section 
9  above  quoted,  as  follows  (page  418,  150  111., 
page  388,  23  N.  E.,  41  Am.  St  Rep.  375)- 
"The  evident  purpose  and  design  of  this  stat- 
ute was  to  furnish  to  a  party  litigant  a 
speedy  and  summary  mode  by  which,  under 
the  order  of  the  court,  to  obtain  written  evi- 
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deuce,  pertinent  to  the  issue,  -which  might  be 
in  the  possession  and  control  of  his  adversary, 
and  thus  obviate  the  necessity  of  a  bill  of 
discovery,  seeking  the  same  end."  In  3  Clrit- 
ty's  Practice,  432,  434,  it  is  said:  "Anciently, 
if  a  plaintiff  had  neglected  to  secure  in  his 
possession  a  part  of  a  deed  or  agreement 
wanted  in  order  to  frame  his  declaration,  he 
was  obliged  to  file  a  bill  in  a  court  of  equity 
for  a  discovery;  *  •  *  but  now,  to  save 
the  expense  and  delay  of  that  proceeding, 
*  *  *  a  judge  at  chambers  will  make  an 
order,  or  the  court  a  rule,  for  the  defendant 
to  produce  the  document  and  give  a  copy  to 
the  plaintiff,  at  his  expense,  in  order  that  he 
may  declare  thereon."  In  Greenleaf  on  Evi- 
dence, vol.  1,  {  477,  it  Is  said:  "The  motion 
for  a  rule  to  Inspect  and  take  copies  of  books 
and  writings,  when  an  action  is  pending, 
may  be  made  at  any  stage  of  the  cause,  and 
is  founded  on  an  affidavit,  stating  the  cir- 
cumstances under  which  the  inspection  is 
claimed  and  that  an  application  therefor  has 
been  made  to  the  proper  quarter  and  re- 
fused." If  such  motion  may  be  made  at  any 
stage  of  the  cause,  it  can  as  well  be  made 
before  the  trial  as  at  the  trial.  In  Green- 
leaf  on  Evidence,  vol.  1,  §  559,  it  is  said: 
'The  production  of  private  writings  in  which 
another  person  has  an  Interest  may  be  had 
either  by  a  bill  of  discovery  in  proper  cases, 
or  in  trials  at  law  by  a  writ  of  subpoena  duces 
tecum,  directed  to  the  person  who  has  them 
In  his  possession.  The  courts  of  common 
law  may  also  make  an  order  for  the  Inspec- 
tion of  writings  in  the  possession  of  one 
party  to  a  suit  In  favor  of  the  other."  "The 
object  of  a  court  of  equity  In  compelling  dis- 
covery being  to  enable  Itself  or  some  other 
court  to  decide  on  matters  In  dispute  between 
the  parties,  the  right  of  discovery  Is  limited 
by  the  purpose  with  reference  to  which  alone 
it  is  conferred,  and  will  not  for  that  reason 
extend  beyond  the  exigencies  of  the  question 
or,  questions  about  to  be  tried."  Kerr  on  the 
Law  of  Discovery,  pp.  14,  15,  17.  If  a  bill 
of  discovery  were  filed,  instead  of  the  entry 
of  such  an  order  as  is  here  under  considera- 
tion, the  right  of  such  discovery  would  be 
limited  to  the  exigencies  of  the  question 
about  to  be  tried.  Here,  the  order  is  limited 
to  the  exigencies  of  the  question  about  to  be 
tried;  that  is,  to  the  entries  or  memoranda, 
contained  in  the  books,  which  pertain  to  the 
money  expended  as  compensation  to  the  em- 
ployes of  the  appellant  As  the  same  limita- 
tion to  such  entries  In  the  books  as  are  per- 
tinent to  the  issue  Involved  exists  at  chan- 
cery as  in  orders  entered  under  section  9, 
there-  can  be  no  necessity  of  the  delay  re- 
quired by  a  bill  of  discovery  In  equity.  Sec- 
tion 9  was  intended  In  actions  at  law  to  be 
a  substitute  for  the  bill  of  discovery.  The 
order  provided  for  In  that  section  may  be 
made  "In  any  action  pending  before  them" 
(the  courts).  The  words,  "in  any  action 
pending  before  them,"  exclude  the  idea  that 
the  evidence  sought  to  be  obtained  can  only 


be  acquired  by  a  Wll  of  discovery.  "Any  ac- 
tion" includes  a  suit  at  law  as  well  as  a  bill 
in  chancery.  Where  the  affidavits  filed  state 
facts  entitling  one  of  the  parties  to  an  in- 
spection of  the  books,  it  is  no  answer  that 
such  party  could  get  the  books  by  subpoena. 
Bigdon  v.  Conley,  supra. 

No  complaint  is  made  on  the  part  of  the 
appellants  of  the  amounts  Imposed  by  the 
court  below  as  fines  upon  the  appellant  com- 
pany and  Its  attorney,  nor  Is  any  question 
made  as  to  the  right  of  appeal  directly  to 
this  court.  As  this  is  a  civil  proceeding,  such 
right  of  appeal  is  recognized  in  the  following 
cases:  Lester  v.  People,  supra;  People  v. 
Dledrich,  supra;   Leopold  v.  People,  supra. 

In  any  view  which  we  are  able  to  take  we 
are  unable  to  reach  any  other  conclusion 
than  that  there  was  no  error  in  the  action  of 
the  circuit  court  in  entering  the  order  hero 
sought  to  be  reviewed.  Accordingly,  the 
judgment  of  the  circuit  court  of  Cook  county 
is  affirmed. 

Judgment  affirmed. 


(209  111.  344) 
BELT  BY.  CO.  OP  CHICAGO  v.  CONFREY. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

MASTER  AND  SERVANT— INJURIES  TO  SERVANT— 
RAILROADS— COUPLING  CARS— DEFECTIVE  AP- 
PLIANCES —  INSPECTION— NEGLIGENCE— CON  - 
TRIBUTOBY  NEGLIGENCE— ISSUES  AND  PROOF 
— EVIDENCE — QUESTIONS  FOB  JURY— INSTRUC- 
TIONS. 

1.  Where,  in  an  action  for  injuries  to  a 
switchman  while  attempting  to  couple  a  car, 
the  declaration  alleged  that  defendant  negligent- 
ly permitted  the  drawbar  and  the  appliances 
and  devices  necessary  to  the  making  of  a  coup- 
ling to  a  car  to  be  in  a  dangerous,  defective,  and 
unsafe  condition,  the  declaration  was  sufficient- 
ly broad  to  authorize  the  introduction  of  evi- 
dence that  the  car  was  not  provided  with  a 
"grab-iron"  at  the  end  thereof,  and  that  the  lack 
of  such  "grab-iron"  contributed  to  the  injury. 

2.  Where,  in  an  action  for  injuries  to  a  switch- 
man while  attempting  to  couple  certain  cars,  one 
of  the  cars  was  alleged  to  be  defective,  in  that 
the  drawbar  had  a  lateral  play  of  from  four  to 
six  inches,  plaintiff  was  entitled  to  show  the  or- 
dinary or  average  play  of  drawbars  on  other 
cars  having  the  same  make  of  car  couplers. 

3.  In  an  action  for  injuries  to  a  switchman 
alleged  to  have  been  caused  by  the  excessive 
lateral  play  of  a  drawbar  of  a  car  he  was  en- 
gaged in  coupling,  evidence  that  there  were  no 
ferules  on  certain  bolts  which,  had  they  been 
present,  would  have  reduced  the  play  of  the 
drawbar,  and  that  there  were  no  retaining  bolts 
in  the  coupler  which,  if  present,  would  have  had 
a  similar  effect,  was  properly  admitted. 

4.  Where  a  statement  of  a  witness  out  of  court 
was  introduced  for  the  purpose  of  impeachment 
to  show  that  it  was  contradictory  to  his  testi- 
mony, it  was  not  objectionable  as  hearsay. 

5.  In  an  action  for  injuries  to  a  switchman 
by  reason  of  a  defective  coupling  on  a  car,  while 
he  was  attempting  to  couple  such  car  to  another, 
evidence  held  to  require  submission  to  the  jury 
of  the  questions  whether  defendant  was  guilty 
of  negligence  in  failing  to  properly  inspect  the 
car  before  directing  it  to  be  moved,  and  whether 
plaintiff  was  guilty  of  contributory  negligence 
in  attempting  to  couple  the  car  with  knowledge 
that  it  had  not  been  inspected. 

6.  In  an  action  for  injuries  to  a  switchman  by 
reason  of  a  defective  coupler,  it  appeared  that 
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defendant  had  ample  time  to  inspect  the  car 
and  discover  the  defects,  and  there  was  no  evi- 
dence that  such  switchman  had  "equal  means" 
or  "a  like  favorable  opportunity"  to  ascertain 
the  condition  of  the  coupling  and  appliances  be- 
fore attempting  to  use  them.  Defendant  request- 
ed a  charge  that,  though  the  defects  existed  at 
the  time  of  the  injury,  plaintiff  was  not  entitled 
to  recover  if  defendant  used  reasonable  care  to 
have  the  car  inspected  before  the  accident,  and 
if  plaintiff  knew  of  such  defects,  or  if  "he  had 
equal  means  with  the  defendant  of  knowing  or 
learning  of  the  same."  Held,  that  it  was  not 
error  for  the  court  to  modify  such  instruction  by 
striking  the  words  quoted,  and  inserting  in  lieu 
thereof  a  requirement  that  such  defects  must 
have  been  so  obvious  that  any  switchman  in  the 
exercise  of  ordinary  care  would  have  observed 
them. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  William  F.  Conf  rey  against  the 
Belt  Railway  Company  of  Chicago.  From  a 
judgment  in  favor  of  plaintiff,  affirmed  by 
the  Appellate  Court,  defendant  appeals.  Af- 
firmed. 

Edgar  A.  Bancroft,  for  appellant  James 
W.  Duncan  and  C.  Leroy  Brown,  for  appel- 
lee. 


BOGGS,  J.  The  action  below  was  case  by 
the  appellee  to  recover  damages  for  personal 
injuries  sustained  by  him  by  reason  of  the' 
alleged  negligence  of  the  appellant  company. 
Judgment  was  entered  in  favor  of  the  appel- 
lee in  the  superior  court  of  Cook  county,  and 
the  same  was  affirmed  by  the  Appellate  Court 
for  the  First  District.  This  Is  an  appeal  from 
such  judgment  of  affirmance. 

The  appellant  company  operates  a  connect- 
ing line  of  railway  engaged  exclusively  in 
transferring  freight  cars  belonging  to  other 
railroads  or  transportation  companies  to  and 
from  certain  railroads  which  enter  the  city 
of  Chicago,  and  to  and  from  certain  indus- 
tries in  that  city.  The  appellee  was  in  its 
employ  as  a  switchman,  and  on  the  27th  day 
of  August  1899,  while  attempting  to  couple 
a  coal  car  to  a  box  car,  received  the  injuries 
for  which  the  action  was  brought  The  coal 
car  had  a  "Janney,"  "Master  Car  Builder's," 
or  "Tower"  coupler.  The  box  car  had  an  old 
style  link-and-pin  drawbar  and  coupler. 

The  appellee  was  permitted,  over  the  ob- 
jection of  the  appellant  company,  to  intro- 
duce proof  showing  that  the  box  car  was  not 
provided  with  a  "grab-iron"  at  the  end  of  the 
car  when  the  coupling  was  being  made,  and 
that  the  lack  of  sucb  grab-iron  contributed,  in 
part,  to  his  injury.  It  is  complained  that  the 
declaration  did  not  charge  that  the  appellee's 
injuries  resulted  from  or  were  contributed  to 
by  the  lack  of  such  grab-iron.  The  first  and 
second  amended  counts  of  the  declaration  al- 
leged that  the  appellant  company  "negligent- 
ly and  carelessly  bandied  said  car,  upon 
which  tbe  drawbar  and  appliances  and  de- 
vices necessary  and  used  for  and  in  aid  of 
coupling  were  in  a  dangerous,  defective,  and 
unsafe   condition,   and   the  said  defendant 


carelessly  and  negligently  permitted  the  said 
car,  and  the  said  drawbar,  and  said  devices 
and  appliances  necessary  and  used  for  and  in 
aid  of  coupling,  to  be  and  remain  in  an  un- 
safe, dangerous,  incomplete,  and  defective 
condition."  The  evidence  showed  that  one  of 
the  purposes  to  be  served  by  a  grab-iron  was 
to  aid  switchmen  in  coupling  and  uncoupling 
the  cars.  The  averments  of  the  declaration 
were  therefore  sufficiently  comprehensive  to 
warrant  the  admission  of  the  testimony. 

Appellee  claimed  that  when  the  cars  came 
together  to  be  coupled  the  drawbar  of  the 
box  car  moved  too  far  to  the  west  of  the 
Janney  coupler,  thus  permitting  the  two  cars 
to  come  together  and  crush  and  Injure  him. 
Evidence  was  produced"  by  the  appellee  tend- 
ing to  show  that  the  drawbar  had  a  lateral 
play  of  from  four  to  six  inches,  and,  over  the 
objection  of  the  appellant  the  appellee  was 
permitted  to  prove  the  ordinary  or  average 
play  of  drawbars  in  that  make  of  car  coup- 
lers. We  think  the  proof  so  objected  to  was 
proper.  It  tended  to  show  a  defective  con- 
dition of  the  coupler.  Other  testimony  ob- 
jected to  by  the  appellant  company,  in  sub- 
stance, that  there  were  no  ferules  on  certain 
bolts,  which,  had  they  been  present  would 
have  reduced  the  play  of  the  drawbar,  and 
still  other  evidence  that  there  were  no  "re- 
taining bolts"  in  tbe  coupler,  whlcb,  bad  they 
been  present,  would  have  restrained  the  play 
of  the  drawbar  (also  objected  to),  was  prop- 
erly admitted.  It  was  tbe  duty  of  the  appel- 
lant company  to  inspect  the  cars  which  it 
transferred  with  reasonable  care,  in  order  to 
ascertain  whether  they  were  reasonably  safe 
to  be  handled  an&  coupled  by  its  employes. 
Tbe  evidence  tended  to  show  that  a  reason- 
able examination  of  the  coupling  appliances 
on  the  box  car  would  have  disclosed  that  the 
drawbar  had  too  much  lateral  play. 

The  complaint  that  the  court  admitted 
hearsay  testimony  is  groundless.  The  state- 
ment referred  to  as  hearsay  was  for  the  pur- 
pose of  Impeachment  of  tbe  witness,  whose 
statement  out  of  court  was  proved  as  being 
contradictory  to  his  testimony  as  a  witness. 

We  have  considered  the  complaint  that  the 
conduct  and  remarks  of  the  trial  judge  inter- 
fered with  a  fair  and  impartial  hearing  of 
tbe  cause.  In  the  main,  this  objection  relates 
to  a  colloquy  between  court  and  counsel, 
arising  out  of  the  persistent  Insistence  of 
counsel  for  the  appellant  that  the  averments 
of  negligence  in  the  declaration  were  not 
broad  enough  to  admit  proof  that  no  grab- 
irons  were  on  the  box  car.  The  court  was 
clearly  right  in  the  ruling  made,  and  though 
it  may  be  that  while  announcing  tbe  ruling, 
and  in  stating  the  reasons  therefor,  during 
which  there  were  interruptions  by  counsel, 
tbe  court  indulged  in  expressions  that  might 
well  have  been  omitted,  we  find  no  reason 
Justifying  the  declaration  that  a  fair  and  Im- 
partial hearing  was  at  all  affected  by  -what 
occurred. 

Counsel   for  the   appellant  presses    with 
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great  vigor  the  complaint  that  the  court  erred 
In  refusing  to  peremptorily  direct  the  jury  to 
return  a  verdict  for  the  defendant  The  first 
ground  of  this  motion,  which  was  that  the 
plaintiff  relied  for  recovery  largely  upon  the 
alleged  want  of  a  grab-Iron  on  the  box  car, 
and  that  the  declaration  did  not  authorize 
any  such  ground  of  recovery,  has  been  con- 
sidered in  passing  upon  the  admissibility  of 
the  evidence,  and  determined  adversely  to  the 
appellant 

The  second  ground  urged  in  support  of  this 
alleged  error  of  the  court  Is  that  the  evi- 
dence wholly  failed  to  show  that  the  plain- 
tiff's Injuries  were  due  to  any  breach  of  duty 
which  the  appellant  company  owed  to  the 
switchman.  It  was  the  duty  of  the  appel- 
lant company,  as  its  counsel  concedes,  to 
cause  the  cars  which  Its  employes  were  ex- 
pected to  transfer  on  its  tracks  to  be  Inspect- 
ed with  reasonable  care,  In  order  that  its 
employes  might  not  be  subjected  to  the  dan- 
ger of  injuries  from  defective  or  Insufficient 
appliances  for  coupling  the  cars  together.  The 
declaration  alleged  the  failure  to  perform  this 
duty  of  inspection  with  reasonable  care,  and 
the  evidence  tended  to  show  that  the  box  car 
in  question  was  not  Inspected  at  all.  The  in- 
spector employed  by  the  appellant  company, 
and  who  appeared  as  a  witness  In  its  behalf, 
testified  as  to  the  proper  mode  and  manner  of 
inspection.  He  stated  that  the  inspector 
should  go  around  each  car,  examine  the  draw- 
bars, the  drawtimbers,  the  sills,  the  ends  of 
the  car,  the  trucks,  the  sides  of  the  car,  the 
side  doors,  and  the  brakes.  The  evidence  fur- 
ther tended  to  show  that  a  reasonably  careful 
examination  of  the  coupling  appliances  would 
have  disclosed  to  the  Inspector  that  the  draw- 
bar of  the  box  car  was  not  In  order— was  too 
loose  and  had  too  much  lateral  play— and  also 
would  have  disclosed  that  .there  was  no  grab- 
Iron  on  the  car.  There  was  therefore  evi- 
dence so  far  tending  to  support  the  charge  of 
negligence  as  to  make  the  determination  of 
that  Issue  a  question  of  fact  for  the  Jury. 

The  third  ground  upon  which  the  court  was 
asked  to  peremptorily  Instruct  the  Jury  Is  that 
the  Injury  to  the  plaintiff  resulted  from  his 
own  want  of  care.  The  evidence  tended  to 
show  the  plaintiff  performed  the  work  of 
coupling  the  cars  in  the  ordinary  and  usual 
way  In  which  prudent  switchmen  do  such 
work.  The  evidence  so  tending  to  show  this 
consisted  not  only  of  proof  of  the  acts  of  the 
appellee,  but  also  of  the  testimony  of  expert 
and  experienced  switchmen.  It  was  the  cus- 
tom of  the  car  Inspector  of  the  appellant  com- 
pany to  place  marks  on  each  car  Inspected 
by  him,  and  on  the  car  in  question  there  were 
no  such  marks.  The  appellee  observed  that 
the  car  did  not  bear  such  marks  before  or  Just 
as  he  stepped  between  the  cars  to  make  the 
coupling,  and  it  is  urged  that  it  was  contrib- 
utory negligence  on  his  part  to  attempt  to 
couple  a  car  which  he  knew  had  not  been  in- 
spected. The  appellee  was  acting  under  the 
general  Instructions  or  orders  of  the  appellant 


company  to  couple  the  cars  together.  He 
knew,  of  course,  either  that  the.  box  car  had 
not  been  Inspected,  or  that  the  inspector  had 
failed  to  place  his  mark  upon  it  Finding  no 
mark  there  did  not  necessarily  mean  that  the 
coupling  appliances  of  the  car  were  defective 
or  dangerous.  It  meant  no  more,  at  the  most 
than  that  the  car  had  not  been  inspected. 
Nevertheless,  the  coupling  and  its  appliances 
might  be  entirely  safe.  There  was  no  defect 
In  the  coupling  that  was  open  to  view.  There 
was  no  grab-iron,  but  he  did  not  observe  that 
such  was  the  case  until  he  saw  that  the  draw- 
bar of  the  box  car  had  slipped  past  the 
"knuckle"  of  the  Janney  coupler  of  the  coal 
car,  at  which  time  he  sought  to  take  hold  of 
the  grab-Iron  to  save  himself  from  Injury,  and 
thus  learned  that  there  was  none  on  the  car. 
The  case  Is  not  one  where  the  employe1  vol- 
untarily encounters  the  hazards  of  a  known 
danger.  The  law  has  no  rule  declaring,  as  a 
matter  of  law,  what  a  prudent  and  careful 
workman  should  do  in  the  situation  In  which 
the  appellee  was  placed.  That  was  for  the 
jury  to  determine,  under  proper  Instructions 
from  the  court 

The  sole  complaint  of  the  rulings  of  the 
court  in  Instructing  the  jury  is  that  certain  of 
the  instructions  asked  by  the  appellant  com- 
pany were  modified  by  the  court  The  only 
modifications  of  any  Importance  were  of  in- 
structions in  which  the  appellant  company 
sought  to  have  the  court  advise  the  Jury  that 
If  the  appellee  had  "equal  means"  with  the 
appellant  company,  or  "as  favorable  oppor- 
tunity" as  had  the  company,  to  know  and 
learn  of  the  alleged  defective  condition  of 
the  coupling,  the  law  would  not  permit  a 
recovery  in  the  case.  These  Instructions,  as 
modified,  directed  the  Jury,  in  substance,  that 
if  the  appellee,  before  he  attempted  to  make 
the  coupling,  could,  by  the  exercise  of  ordi- 
nary care,  have  observed  or  become  advised 
of  the  condition  of  the  drawbar  and  grab- 
iron,  he  could  not  recover.  The  duty  of  in- 
specting the  cars  rested  upon  the  company. 
It  had  ample  time  to  make  the  Inspection,  and 
every  opportunity  to  discover  the  defects,  both 
such  as  were  obvious  and  such  as  could  only 
be  ascertained  by  strict  or  close  inspection. 
The  appellee  had  to  act  under  the  pressure 
of  great  haste,  with  no  opportunity  to  observe 
other  than  the  most  obvious  defects.  There 
was  no  evidence  tending  to  show  the  appellee 
and  the  appellant  company  had  "equal  means" 
or  like  "favorable  opportunities"  to  ascertain 
the  condition  of  the  coupling  and  the  appli- 
ances In  aid  thereof.  There  being  no  proof 
tending  to  establish  that  test  of  appellee's 
right  of  recovery,  the  court  correctly  declined 
to  give  the  instructions  as  asked.  As  modi- 
fied, the  duty  and  obligation  of  the  appellee 
aud  of  the  appellant  company  were  correctly 
declared;  as  asked,  the  duty  of  inspection 
was  erroneously  cast  equally  upon  the  appel- 
lant company  and  the  appellee. 

The  Judgment  must  be  and  is  affirmed. 
Judgment  affirmed. 
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SIMONS  y.  SUPREME  COUNCIL  A.  L.  H. 

(Court  of  Appeals  of  New  York.     April  26, 
lflOi.) 

ACCOBD  AND  BATiarAOnOH— BTIDKNCC— FKO- 

TIBT. 

1.  Beneficiaries  in  a  certificate  of  life  insur- 
ance issued  by  a  fraternal  benefit  society  dis- 
agreed with  it  as  to  the  amount  due  under  the 
certificate,  the  society  insisting  that  the  amount 
named  in  the  policy  was  reduced  to  a  certain 
sum  by  an  amendment  of  the  by-laws  passed 
after  the  issuance  of  the  certificate,  and  refused 
to  pay  that  sum  until  the  beneficiaries  signed  a 
certificate  acknowledging  payment  of  the  pol- 
icy and  surrendered  it  for  cancellation.  Held, 
that  the  acceptance  by  the  beneficiaries  of  a 
draft  for  the  amount  tendered  by  the  society, 
and  the  signing  and  delivery  of  the  certificate  re- 
quired, were  evidence  of  a  settlement  by  the 
beneficiaries  with  full  knowledge  of  all  the  facts, 
and  sufficient  to  establish  an  accord  and  satis- 
faction. 

2.  Where  the  beneficiaries  under  a  benefit  cer- 
tificate and  the  benefit  association  disagreed  as 
to  the  amount  to  be  paid  under  the  certificate, 
and  the  association  tendered  to  the  beneficiaries 
the  amount  which  the  association  claimed  to  be 
due,  and  the  beneficiaries  accepted  the  same  and 
executed  a  certificate  of  surrender  of  the  policy, 
which  was  signed  by  both  of  the  beneficiaries, 
the  fact  that  one  of  them  wrote  above  his  in- 
dorsement, "Receipt  below  given  for  $1,900 
only,"  while  the.  beneficiaries  had  claimed  a 
larger  amount,  was  not  a  protest  affecting  the 
legal  effect  of  the  surrender  certificate. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  John  H.  Simons  against  the  Su- 
preme Council  American  Legion  of  Honor. 
From  a  judgment  of  the  Appellate  Division 
(81  N.  Y.  Supp.  1014),  affirming  a  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Henry  A.  Powell,  for  appellant  John  T. 
Booth  and  George  P.  Breckenridge,  for  re- 
spondent 

PARKER,  O.  J.  Defendant  Insists  that  It 
should  have  bad  judgment  against  plaintiff, 
on  the  ground  that  plaintiff's  claim  grows  out 
Of  a  situation  which  was  Included  in  an  ac- 
cord and  satisfaction;  that  there  was  a  dis- 
pute between  plaintiffs  assignors  and  defend- 
ant as  to  the  amount  due  the  former  from  the 
latter— an  honest  dispute— which  resulted  in 
the  proposition  by  defendant  to  pay  a  given 
sum,  and  no  more,  In  settlement  of  the  mat- 
ter, for  which  sum  a  draft  was  accepted. 
Now  it  Is  the  settled  law  of  this  state  that, 
If  a  debt  or  claim  be  disputed  or  contingent  at 
the  time  of  payment,  the  payment,  when  ac- 
cepted, of  a  part  of  the  whole  debt,  is  a  good 
satisfaction,  and  it  matters  not  that  there 
was  no  solid  foundation  for  the  dispute.  The 
test  in  such  cases  is,  was  the  dispute  honest 
or  fraudulent?  If  honest.  It  affords  the  basis 
for  an  accord  between  the  parties,  which  the 
law  favors,  the  execution  of  which  Is  the 
satisfaction. 

The  father  of  the  assignors  of  plaintiff  ob- 
tained a  benefit  certificate,  or  policy  of  insur- 
ance, issued  by  defendant,  whereby  the  lat- 
ter agreed  to  pay  to  the  beneficiaries,  plain- 


tiff's assignors,  $5,000  upon  proof  of  the  death 
of  Insured.  Insured  died  October  2,  1900. 
Had  he  died  two  days  earlier,  this  controversy 
could  not  have  arisen,  as  then,  according  to 
the  policy  and  defendant's  by-laws,  the  ben- 
eficiaries would  nave  been  entitled  to  $5,000 
beyond  dispute,  and  a  payment  of  a  less  sum 
would  not  have  prevented  the  beneficiaries 
or  their  assignors  from  maintaining  an  action 
to  recover  the  balance.  But  defendant  had 
amended  Its  by-laws  months  before,  so  as  to 
reduce  the  amount  payable  on  all  policies  ma- 
turing after  October  1,  1900;  $5,000  policies 
being  reduced  to  $2,000.  Defendant's  by- 
laws—made a  part  of  the  policy— authorized 
amendment  So,  when  insured  died,  this  pol- 
icy represented  but  $2,000,  according  to  the 
by-laws.  This  court  recently  held  that  such 
an  amendment  Is  without  power,  and  therefore 
ineffective.  Weber  v.  Supreme  Tent  of  K.  of 
M.,  172  N.  Y.  490,  06  N.  E.  258,  92  Am.  St 
Rep.  753.  But  that  was  not  the  position  of 
the  courts  of  this  state  prior  to  the  amend- 
ment. Indeed,  nearly  seven  years  before  the 
amendment,  the  General  Term  of  the  Fifth 
Department,  in  Hutchinson  v.  Supreme  Tent 
of  K.  of  M.,  68  Hun,  355,  22  N.  Y.  Supp.  801, 
held  that  defendant  had  power  to  make  an 
amendment  substituting  for  a  disability  ben- 
efit an  annuity  of  10  per  cent  thereof.  There- 
fore defendant's  amendment— In  addition  to 
being  sustained  by  the  authorities  In  some 
other  jurisdictions— was  supported  by  the  only 
decision  of  Importance  in  this  state  at  that 
time  bearing  upon  the  subject 

It  Is  not  pretended  that  defendant's  repre- 
sentative fraudulently  represented  to  plain- 
tiff's assignors  that  the  policy  had  been  re- 
duced to  $2,000.  It  bad  been  so  reduced  by 
the  formal  action  of  defendant,  and  according 
to  a  decision  in  this  state  its  action  was  legal. 
When,  therefore,  Its  representative  Insisted 
that  the  policy  had  been  reduced  to  $2,000,  he 
stated  the  contract  as  defendant  understood 
it  and  believed  it  to  be.  And  hence,  when 
he  said  that,  after  deducting  5  per  cent,  as 
to  which  there  Is  no  controversy,  there  would 
remain  Dut  $1,900  due  the  beneficiaries,  he 
stated  defendant's  belief  accurately.  The  ben- 
eficiaries asked  for  the  $5,000.  They  were 
disappointed  at  the  reduction.  Here,  then, 
was  the  dispute.  The  beneficiaries  could  nave 
refused  to  accept  the  $1,900,  and  brought 
suit  for  the  entire  amount  But  the  only  de- 
cision of  moment  In  this  state  upon  the  sub- 
ject held  that  defendant's  action  was  author- 
ized and  legal.  The  only  other  course  open 
was  to  settle.  The  law  wisely  favors  settle- 
ment, and  where  the  parties  are  In  a  position 
to  deal  with  one  andther  at  arm's  length,  as 
these  parties  were,  the  law  will  support  their 
settlement  How  Is  the  settlement  In  this 
case  evidenced?  By  the  acceptance  of  the 
draft  for  $1,900  by  the  beneficiaries  after  they 
had  been  told  by  defendant's  representatives 
that  such  sum  would  be  paid  only  on  condi- 
tion that  the  beneficiaries  sign  the  blank  sur- 
render form  and  give  up  the  policy.    About 
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this  there  Is  no  controversy  whatever.  The 
beneficiaries  had  the  policy,  upon  which  they 
could  bring  action  for  $5,000,  and  they  sur- 
rendered it  to  get  a  draft  for  $1,900,  when 
they  were  told  that  that  was  all  that  was 
due  and  all  they  could  have,  and  that  they 
should  not  receive  that  unless  and  until  the 
surrender  certificate  was  signed  and  delivered 
up  with  the  policy.  The  beneficiaries  accept- 
ed the  terms  when  they  signed  the  surrender 
certificate,  delivered  the  policy,  and  accepted 
and  used  defendant's  draft  for  $1,900.  It  la 
not  disputed  that  this  transaction  took  place. 

The  beneficiaries  would  have  it  now  that 
one  of  them  protested.  But  there  is  no  pro- 
test in  the  papers.  The  surrender,  which 
was  indorsed  upon  the  certificate  of  insur- 
ance, was  signed  by  both  beneficiaries,  and 
reads:  "Undersigned  beneficiary,  named  in 
the  within  benefit  certificate,  acknowledges 
having  received  the  amount  herein  agreed  to 
be  paid,  and  this  certificate  Is  hereby  surren- 
dered to  the  Supreme  Council  American  Le- 
gion of  Honor  for  cancellation."  Now,  above 
that  indorsement  one  of  the  beneficiaries, 
Howard  L.  Keyser,  wrote  the  following: 
"Receipt  below  given  for  $1,900  only.  2—27— 
'01."  That  statement  represents  the  simple 
fact  that  they  received  under  the  certificate 
$1,900.  And  it  does  not  affect  the  character 
and  legal  effect  of  the  instrument  any  more 
than  as  if  the  certificate  of  surrender  had 
stated  that  "Undersigned  beneficiary,  named 
in  the  within  benefit  certificate,  hereby  ac- 
knowledges having  received  $1,900,  the 
amount  herein  agreed  to  be  paid."  It  simply 
adds  to  the  surrender  certificate,  which  says 
the  beneficiaries  have  received  the  amount 
agreed  to  be  paid,  what  that  amount  was. 
There  Is  very  little  evidence  of  protest  in  the 
testimony  of  the  beneficiary  Keyser.  But,  if 
It  were  far  stronger,  it  could  have  no  legal 
effect  as  against  the  written  evidence  of  this 
settlement,  consisting  of  the  signed  surren- 
der of  the  policy  and  the  draft  payable  to  the 
beneficiaries,  and  not  received  until  after  the 
signing  of  the  surrender  and  the  delivering 
up  of  the  policy,  as  testified  to  by  the  bene-, 
flciary  Keyser.  He  said  defendant's  repre- 
sentative told  him,  before  he  would  give  him 
the  draft:  "The  policy  must  be  surrendered 
and  this  receipt  signed.  *  *  •  He  told  me 
I  had  to  give  up  the  policy,  and  had  to  sign 
that  blank  form  there,  and  that,  if  I  failed 
to  do  so,  I  would  not  get  the  $l,90O  After 
doing  that,  he  delivered  the  draft  to  me,  and 
that  is  all  1  ever  received."  This  the  ben- 
eficiaries followed  by  surrendering  the  policy 
for  cancellation,  which  act,  under  the  de- 
cision of  this  court  in  Larktn  v.  Harden- 
brocfe,  90  N.  Y.  333,  43  Am.  Rep.  176,  would 
deprive  the  beneficiaries  of  the  right  to  main- 
tain an  action,  although  no  consideration  was 
paid,  os  it  operates  in  law  as  a  release  and 
discharge  of  the  maker's  liability,  in  the 
absence  of  fraud  or  mistake. 

That  decision,  standing  alone,  would,  per- 
haps, require  a  reversal  of  this  judgment 


But  It  is  not  invoked  for  that  purpose,  as  in 
my  view  an  accord  and  satisfaction  in  law 
was  established  by  plaintiff's  proofs.  That 
case  is  cited  in  order,  primarily,  that  atten- 
tion may  be  called  to  a  portion  of  the  rea- 
soning of  the  court,  Judge  Miller  said  (all 
of  his  associates  concurring)  that  "there  cer- 
tainly could  not  be  higher  evidence  of  an 
intention  to  discharge  and  cancel  a  debt  than 
by  a  destruction  and  surrender  of  the  instru- 
ment which  created  it  to  a  party  who  is  li- 
able by  virtue  of  the  same."  The  surrender, 
of  the  policy  in  this  case,  with  the  statement, 
in  writing  that  it  was  surrendered  for  can- 
cellation, was  evidence  of  an  intention,  to 
discharge  and  cancel  the  policy.  It  was  not 
only  evidence  pf  It,  but  evidence  of  such  a 
vigorous,  character  that,  according  to  the 
opinion  quoted,  there  could  be  no  .higher  evii 
dence  of  such  an  intention  This  oase,  howr 
ever,  is  stronger  in  favor  of  defendant  than 
that.  There,  there  was  no  evidence  that 
plaintiff  received  anything.  Here,  plaintiff's 
assignors  received  $1,900,  which  they  admit-  . 
ted  they  were  told  they  would  not  receive  un- 
less they  did  surrender  the  policy  for  can- 
cellation. There  is  no  evidence  of  any  kind 
in  contradiction  of  this  evidence  of  inten- 
tion, so  that  no  opportunity  is  presented  for 
a  submission  of  such  a  question  to  the  Jury. 
There  was  no  question  for  the  jury.  No 
fraud  is  claimed.  The  controversy  was  hon- 
est. Neither  witness  nor  circumstance  ques- 
tions It  And  there,  was  a  settlement  with 
full  knowledge  on  the  part  of  the  beneficia- 
ries of  the  situation,  as  well  as  with  knowl- 
edge that,  unless  they  surrendered  the  policy, 
they  could  not  receive  a  cent.  There  is  no 
question  for  the  jury  on  that  subject,  for  one 
of  the  beneficiaries  testifies  to  it.  With  that 
knowledge  they  accepted  the  draft  and  sur- 
rendered the  policy,  saying  over  their  sig- 
natures that  they  surrendered  it  for  cancel- 
lation. If  that  written  evidence  could  be 
disputed,  it  is  not,  and  so  there  is  no  question 
for  the  Jury  on  that  subject;  and  hence  by 
competent  and  undisputed  evidence  is  made 
out  every  element  of  an  accord  and  satisfac- 
tion, i 
An  attempt  la  made  by  counsel  for  plaintiff 
to  persuade  us  that  this  case  is  so  nearly 
analogous  to  Komp  v.  Raymond,  175  N.  Y. 
102,  67  N.  B.  113,  as  to  prevent  our  dispost 
tion  of  the  case  by  the  application  of  well- 
established  legal  principles.  As  I  understand 
the  facts  of  that  case,  the  decision  is  not 
applicable  to  this  one;  but  the  general  prin- 
ciples laid  down  in  that  case  are  in  harmony 
with  those  asserted  here.  In  Komp's  Oase 
the  parties  differed  as  to  the  amount  due  and 
as  to  the  meaning  of  their  contract  Plaintiff 
finally  accepted  the  amount  defendant  con- 
ceded to  be  due,  and  receipted  for  the  same; 
but  he  offered  to  prove  that  he  did  so  with 
the  distinct  understanding  that,  if  he  could 
bring  proof  to  defendant  that  he  was  wrong, 
defendant  would  pay  the  balance,  and  at  the 
same  time  he  said:   "If  you  do  not  pay  me 
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that  balance  I  will  take  the  thing  to  court, 
and  we  will  leave  It  to  a  court  and  Jury  to 
Bettle."  This  evidence  was  rejected,  and 
this  court  holds  he  had  a  right  to  prove  it 
But  in  the  case  under  consideration  no  such 
act  was  proved,  nor  was  any  attempt  made 
to  prove  It,  or  to  prove  any  other  fact  tend- 
ing to  cut  down  the  legal  force  and  effect  of 
the  surrender  In  writing  of  the  policy  in  con- 
sideration of  the  draft 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

GRAY,  O'BRIEN  and  HAIGHT,  JJ.,  con- 
cur. MARTIN  and  GULLEN,  J  J.,  concur  in 
result  on  the  ground  that  the  question  wheth- 
er there  was  an  accofd  and  satisfaction  was 
under  the  evidence  a  question  for  the  Jury 
and  should  have  been  submitted  to  them. 
BARTLETT,  J.,  not  voting. 

Judgment  reversed,  etc. 

078  N.  T.  «7) 

PEOPLE  v.  KOEPPING. 

(Court  of  Appeals  of  New  York.     April  26, 

1904.) 

MUBDEB— EVIDENCE—  APPEAL— NEW    TRIAL— RE- 
VIEW. 

1.  Evidence  Held  to  sustain  conviction  of  mur- 
der in  the  first  degree. 

2.  The  Court  of  Appeals  will  not  interfere 
with  the  discretion  of  the  trial  court  in  denying 
a  motion  for  new  trial  because  of  the  alleged 
misconduct  of  a  juror. 

Appeal  from  Supreme  Court,  Trial  Term, 
Orange  County. 

Albert  Koepping  was  convicted  of  murder 
In  the  first  degree,  and  appeals.    Affirmed. 

Wilton  Bennett  for  appellant  A.  V.  N. 
Powelson,  Dist  Atty.  (A.  H.  F.  Seeger,  of 
counsel),  for  respondent 

GRAY,  J.  The  defendant  was  Indicted  for 
the  crime  of  murder  in  the  first  degree,  upon 
the  charge  of  having  willfully  and  delib- 
erately killed  John  G.  Martlne  by  shooting 
him  with  a  revolver.  Being  put  upon  his 
trial,  he  was  found  guilty,  as  charged  in  the 
Indictment,  by  the  verdict  of  a  jury,  and 
judgment  of  death  was  passed  upon  him  on 
June  17,  1903. 

I  perceive  no  valid  reason  for  our  inter- 
ference with  this  judgment  either  In  the  com- 
mission of  some  serious  error  upon  the  trial, 
or  upon  a  consideration  of  the  course  of  that 
trial  with  respect  to  its  fairness  and  to  a  due 
regard  to  the  defendant's  legal  rights.  That 
the  defendant  killed  the  deceased  he  did  not 
deny.  His  defense  was  that  be  had  commit- 
ted the  act  in  self-defense.  The  wife  of  the 
deceased  was  present  and  testified,  and  the 
conflict  between  her  testimony  and  that  given 
by  the  defendant  was  left  to  the  jurors  to 
decide  upon  the  credence  they  might  give  to 

1  2.  See  Criminal  Law,  voL  15,  Cent  Dig.  $  3071. 


either  in  the  light  of  the  facts  and  circum- 
stances which  the  evidence  disclosed  prior  to 
and  at  the  time  of  the  homicide.  The  de- 
fendant a  young  man  22  years  of  age,  and 
German  by  birth,  became  a  boarder  in  the 
house  of  the  deceased,  whose  family  consist- 
ed of  a  wife  of  38  years  of  age  and  of  four 
children  between  the  ages  of  18  and  4.  The 
deceased  was  40  years  of  age,  and  work- 
ed as  a  glove  cutter  in  an  establishment  In 
the  village  of  Port  Jervls,  where  was  also  his 
family  residence.  The  evidence  tended  to 
establish  that  he  was  more  or  less  addicted 
to  intemperate  drinking,  and  when  under  the 
Influence  of  liquor  was  apt  to  be  quarrel- 
some. After  having  boarded  a  few  weeks 
with  the  deceased,  the  defendant  left  in  con- 
sequence of  some  friction  between  them;  but 
be  soon  was  permitted  to  return,  and  to  re- 
main for  several  months.  On  February  18, 
1903,  the  day  before  the  homicide,  the  deceas- 
ed ordered  him  to  leave  the  house,  and  a 
quarrel  arose  over  the  amount  of  his  Indebt- 
edness. According  to  his  testimony— which 
received  corroboration  from  that  of  another 
witness — the  deceased  then  threatened  him 
with  a  pocketknlfe  in  the  course  of  the  alter- 
cation, and  a  bystander  took  the  knife  away. 
The  defendant  left  and  went  to  the  house 
of  one  Weiser,  at  a  late  hour  In  the  evening, 
and  asked  to  be  allowed  to  remain  that  night 
Weiser  and  his  wife  testified  to  Ms  having 
said  that  he  was  chased  by  the  deceased  out 
of  the  house;  that  he  spoke  abusively  of  the 
deceased,  and  threatened  to  "fix"  him.  The 
next  morning  he  went  back  to  the  house  of 
the  deceased,  occupied  himself  in  .various 
ways  for  some  time,  and  while  there  the  lat- 
ter returned  home.  According  to  the  wife  of 
the  deceased,  he  told  the  defendant  to  hurry 
out  of  the  house,  and  the  latter  said  that  he 
would.  After  the  deceased  had  procured 
some  articles  for  which  he  had  returned,  be 
entered  the  dining  room,  removed  some  of 
defendant's  clothes  from  a  chair,  sat  down  in 
It,  and  commenced  to  clean  his  finger  nails 
with  his  pocketknlfe.  The  defendant  com- 
plained of  bis  throwing  his  clothes  around. 
Going  Into  the  adjoining  parlor  for  some 
household  purpose,  while  there  she  heard  the 
noise  of  the  shooting.  The  deceased  came 
Into  the  hallway  between  the  rooms,  exclaim- 
ed "I  am  shot"  and  fell  across  the  threshold 
of  the  parlor,  dead.  She  had  heard  no  other 
noise  of  any  struggle,  and  the  dining  room 
showed  no  evidences  of  any  disturbance. 

According  to  the  defendant,  he  was  pre- 
paring to  take  his  departure,  when  the  de- 
ceased returned,  and,  upon  going  for  his 
clothes,  which  the  latter  had  thrown  around, 
was  attacked  by  bun  with  a  knife.  He  then 
was  handed  a  revolver  by  the  wife  of  the  de- 
ceased, and  was  told  to  defend  himself.  He 
shot  four  times  at  the  deceased  to  protect 
himself— the  first  time  to  frighten  him— and 
afterwards  went  out  and  gave  himself  up  to 
the  authorities.  The  autopsy  revealed  three 
bullet  wounds,  one  in  the  breast  and  two  in 
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the  back.  The  situation  of  the  parties  In  the 
room  was  shown  to  have  been  such  as  to 
evidence  that  the  first  two  shots  were  fired 
directly  at  the  deceased,  one  of  them  passing 
over  his  head  and  lodging  in  the  wall,  and 
that  the  last  two  shots  were  fired  at  him  as 
he  was  leaving,  or  escaping  from,  the  room. 
The  defendant  had  three  exits  from  the 
room  readily  available  to  him.  The  pistol 
used  belonged  to  the  deceased,  and,  according 
to  his  wife's  evidence,  had  been  kept  -for 
some  time  in  the  drawer  of  a  piece  of  furni- 
ture standing  in  the  hallway  near  the  de- 
fendant's bedroom  on  an  upper  floor.  It  ap- 
peared that  he  went  upstairs  after  the.  de- 
ceased bad  returned  home.  The  knife  with 
which  the  defendant  said  that  the  deceased 
had  threatened  him,  and  which  the  wife  said 
he  had  been  using  in  cleaning  his  nails,  was 
found  in  his  open  band  as  he  lay  upon  the 
floor.  Upon  the  argument  counsel  described 
it  as  a  jackknife,  and  it  was  referred  to  In 
the  charge  as  a  pocketknife. 

The  case,  as  it  was  submitted  to  the  jurors, 
was  one  clearly  for  their  determination. 
What  conflict  of  testimony  there  was  in  the 
narration  of  events  between  the  defendant 
and  the  wife  of  the  deceased  was  for  the  jury 
to  consider  and  to  decide.  There  was  evi- 
dence tending  to  affect  the  credibility  of  the 
latter's  statements,  as  there  was  to  affect  the 
former's.  The  charge  of  the  trial  judge  was 
perfectly  fair,  and  no  objection  was  taken 
to  it 

The  defendant's  counsel  argues  that  the  ver- 
dict was  not  warranted,  because  of  the  ab- 
sence of  any  evidence  to  show  a  motive  for 
the  commission  of  the  crime  charged,  or  to 
show  premeditation  and  deliberation  on  the 
part  of  the  defendant  It  would  be  quite  im- 
material if  no  motive  had  been  shown,  in 
view  of  the  admission  and  the  proof  of  the 
killing  of  the  deceased;  but  the  evidence  did 
furnish  ground  for  the  inference  of  a  motive 
in  the  defendant's  desire  to  revenge  himself 
for  the  treatment  he  had  received.  Premedi- 
tation was  evidenced  in  the  threats  testified 
to  have  been  made  by  the  defendant  against 
the  deceased  on  the  previous  evening,  and 
both  premeditation  and  deliberation  were  In- 
ferable from  the  evidence  relating  to  his  con- 
duct on  the  morning  of  the  homicide.  He 
then  returned  to  the  bouse  of  the  deceased, 
between  9  and  10  o'clock,  and  remained  until 
about  11  o'clock,  when  the  deceased  also  re- 
turned. Although  knowing,  as  he  says,  that 
the  deceased  was  in  a  quarreling  mood,  he 
did  not  leave  the  house.  When  the  deceased 
arrived,  the  defendant  was  In  the  kitchen,  and 
angry  words  passed  between  them  there.  He 
states  that  he  then  went  upstairs  and  came 
down  again,  and  the  homicide  almost  imme- 
diately followed.  The  significance  of  the  fact 
of  his  going  upstairs,  it  may  be  observed,  is 
in  the  opportunity  afforded  him  of  getting  the 
pistol;  whicb,  as  the  wife  of  the  deceased  tes- 
tified, was  kept  in  a  stand  near  his  bedroom 


door.  The  only  reason  he  gives  for  going  up- 
stairs when  his  clothes  were  in  the  dining 
room,  and  when  he  was,  at  the  moment,  dress- 
ing in  the  kitchen,  was  "to  tie  his  tie."  In 
my  opinion,  that  was  a  frivolous  and  incredi- 
ble explanation  of  a  significant  fact  in  the 
chain  of  evidence  to  show  premeditation. 
Then  be  shoots  at  the  deceased  four  times, 
and,  evidently  enough,  the  first  shot  was  di- 
rectly at  his  object  for  there  was  but  one 
breast  wound,  which,  according  to  the  physi- 
cians, was  fatal.  The  other  two  shots  struck 
him  in  the  back;  indicating,  in  view  of  the 
situation  described,  that  the  deceased  was  go- 
ing from  the  defendant,  and  trying  to  leave 
the  room.  Thus  the  jurors  had  abundant  jus- 
tification for  believing  that  the  defendant 
committed  the  crime  with  deliberate  intention. 
They  could  hardly,  in  my  opinion,  have  come 
to  any  other  conclusion  rationally.  There  was 
time  for  the  defendant  to  reflect  upon  what 
he  would  do,  and  to  decide  to  accomplish  his 
purpose,  even  if  the  jury  believed  his  story 
that  the  wife  handed  him  the  revolver  at  the 
moment  However  short  the  interval  of  time, 
the  mind  works  with  sufficient  celerity  for  him 
to  have  been  able  to  meditate  a  purpose  to 
kill  this  man,  instead  of  avoiding  a  conflict, 
as  he  might  have  done.  He  was  the  younger 
man,  coming  into  a  room  where  the  older 
man  was  sitting  in  his  chair.  Behind  and  to 
the  right  of  him  were  exits,  readily  available 
to  leave  the  room  or  the  house,  and  his  theory 
of  defense  that  the  shooting  was  to  protect 
his  life  Is  without  any  foundation  in  the  sur- 
rounding circumstances.  To  justify  the  taking 
of  life  in  self-defense,  the  person  accused  must 
show,  not  merely  that  be  believed  he  was  in 
imminent  peril,'  but  that  the  act  was  necessary 
in  order  to  effect  his  escape.  It  was  the  de- 
fendant's duty  to  avoid  the  attack,  and  there 
is  not  the  slightest  ground  for  an  inference 
that  he  had  done  all  In  his  power  to  avoid  the 
necessity  of  killing.  People  v.  Kennedy,  150 
N.  Y.  346,  54  N.  B.  51,  70  Am.  St  Rep.  557. 
The  question  of  deliberation  and  premedita- 
tion was  one  for  the'  jury  upon  sufficient  evi- 
dence, and  we  should  not  be  warranted  in  dis- 
turbing their  verdict 

After  the  conviction  the  defendant  moved 
for  a  new  trial  upon  the  ground  of  the  mis- 
conduct of  one  of  the  jurors.  Affidavits  were 
read  to  the  effect  that  the  juror  had  publicly 
discussed  the  case  upon  evenings  during  the 
trial,  and  that  he  bad  expressed  an  opinion 
of  the  defendants  guilt  The  juror  named  de- 
nied wholly  the  allegations  in  the  moving  pa- 
pers. His  sworn  statements  were  corroborat- 
ed by  those  of  others  within  whose  observa- 
tion he  had  been,  and  there  were  furnished 
to  the  trial  judge  affidavits  which  evidenced 
the  juror's  -good  standing  and  reputation  in 
the  community.  The  denial  of  the  motion,, 
therefore,  upon  the  facts  as  disclosed,  was 
within  the  exercise  of  the  court's  discretion. 
With  that  exercise  of  discretion  this  court  will 
not  Interfere,  as  a  general  rule,  and  nothing 
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In  these  facts  would  justify  a  departure  from 
that  rule. 

I  advise  the  affirmance  of  the  judgment  of 
conviction. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  and  CULLEN,  JJ.,  concur. 
HAIGHT,  J,  not  voting. 

Judgment  of  conviction  affirmed. 


(178  N.  T.  84) 

PEOPLE  r.  BORGSTROM. 

(Court  of  Appeals  of  New  York.     April  26, 
1904.) 

CRIMINAL  LAW  —  CHALLENGE    OF    INDIVIDUAL 

OKAND  JUBOB— TBIAL  JURY— CHALLENGE 

TO  PANEL— WAIVES. 

1.  Under  Code  Cr.  Proc.  i  238,  providing  that 
there  should  be  no  challenge  allowed  to  the  panel 
or  the  array  of  the  grand  jury,  but  the  court 
may  discharge  the  panel  and  order  another  for 
certain  causes,  and  section  237,  providing  that 
the  district  attorney  may  challenge  an  individual 
grand  juror,  the  person  held  to  answer  for  a 
crime  may  challenge  an  individual  grand  juror; 
and  the  fact  that  he  is  confined  in  jail,  awaiting 
the  action  of  the  grand  jury,  does  not  prevent 
him  from  exercising  that  right,  and  a  motion 
therefor  to  dismiss  an  indictment  on  the  ground 
that,  by  reason  of  imprisonment,  accused  had 
no  opportunity  to  challenge  individual  grand 
jurors,  is  properly  denied. . 

2.  Chi  a  criminal  trial,  counsel  for  defendant 
challenged  the  panel  of  the  trial  jurors  on  the 
ground  that  they  had  not  been  selected  as  pre- 
scribed by  law,  but  were  chosen  by  a  special 
jury  law  for  the  county,  which  was  unconstitu- 
tional, as  counsel  offered  to  prove;  and,  on  re- 
quest so  to  do  by  the  trial  court,  counsel  had  no 
evidence  to  produce,  and  examined  each  juror, 
and  withdrew  all  challenges  to  each  before  be- 
ing sworn.  Held,  that  the  challenge  to  the  panel 
was  properly  overruled  as  waived. 

Appeal  from  Supreme  Court,  Trial  Term, 
Westchester  County. 

Oscar  Borgstrom  was  convicted  of  murder 
in  the  first  degree,  and  appeals.    Affirmed. 

David.  H.  Hunt  and  David  Verplanck,  for 
appellant  J.  Addison  Young,  Dist  Atty., 
for  the  People. 

BARTLBTT,  J.  The  defendant  took  the 
life  of  his  wife  under  circumstances  of  great 
atrocity,  and  his  counsel  seek  by  this  appeal 
to  reverse  the  judgment  of  conviction  on 
questions  of  law  only. 

The  record  discloses  that  the  defendant 
was  unjustly  Jealous  of  his  wife,  frequently 
quarreled  with  her,  and  threatened  on  sev- 
eral occasions  to  kill  her.  His  actions  final- 
ly became  so  violent  that  the  deceased  swore 
out  a  warrant  for  his  arrest,  and  placed  it 
In  the  bands  of  an  officer  to  serve.  The  even- 
ing of  the  murder,  April  13th,  was  Monday, 
and  the  officer  appeared  the  Saturday  night 
previous  to  arrest  the  defendant  on  the  war- 
rant In  his  possession.  When  the  arrest  was 
about  to  be  made,  the  deceased  relented,  for 
the  reason,  as  stated  by  the  officer,  that  "she 
said  she  didn't  like  to  do  It  on  account  of  Its 


being  Easter  Eve,  Saturday  night,  and  to- 
morrow was  Sunday,  and  she  wanted  to  go 
to  communion."  No  arrest  was  consequently 
made,  and  the  following  Monday  evening, 
while  his  wife  sat  sewing  at  her  work  table, 
the  defendant  passed  behind  her,  cutting  her 
throat  and  nearly  severing  the  head  from 
the  body. 

Two  legal  questions  are  presented  for  con- 
sideration: (1)  That  the  defendant  was  un- 
lawfully deprived  of  his  opportunity  to  chal- 
lenge any  one  of  the  individual  grand  jurors 
who  found  the  indictment  against  him,  and 
that  the  grand  Jury  was  drawn  under  the 
special  jury  law  for  Westchester  county, 
which  is  unconstitutional;  and  (2)  that  the 
trial  jurors  returned  to  serve  at  the  term 
when  the  defendant  was  tried  were  not  se- 
lected, drawn,  and  served  in  the  manner  and 
form  prescribed  by  the  Code  of  Civil  Proced- 
ure, but  were  so  selected  under  the  special 
jury  law  for  the  county  of  Westchester,  be- 
ing chapter  401,  p.  1016.  of  the  Laws  of  1892, 
as  amended  by  chapter  269,  p.  532,  of  the 
Laws  of  1893. 

We  will  first  consider  the  claim  that  the 
defendant  was  deprived  of  his  right  to  chal- 
lenge the  individual  ♦grand  jurors,  and  that 
the  grand  jury  was  improperly  drawn  under 
the  special  jury  law  for  Westchester  county. 
The  indictment  herein  was  filed  the  24th  of 
June,  1903,  and  the  defendant  was  duly  ar- 
raigned thereon  the  following  day.  At  that 
time  the  defendant  submitted  an  affidavit 
that  he  was  destitute  of  means  wherewith 
to  employ  counsel,  and  asked  the  court  to 
assign  the  counsel  who  appeared  for  him  on 
this  appeal.  His  request  was  granted.  The 
counsel  so  appointed  moved  to  dismiss  the 
Indictment  on  the  ground,  substantially,  that 
the  defendant  had  been  confined  In  jail  contin- 
ually from  his  original  arrest  and  was  under 
such  restraint  at  the  time  of  the  Impaneling 
of  the  grand  jury,  and  consequently  was  not 
afforded  an  opportunity  to  challenge  any  in- 
dividual grand  juror,  which  right  was  a  sub- 
stantial one,  conferred  upon  him  by  section 
237  of  the  Code  of  Criminal  Procedure.  The 
court  denied  the  motion,  and  the  defendant 
duly  excepted.  The  counsel  for  the  defend- 
ant thereupon  filed  a  challenge  In  writing 
to  the  panel  of  grand  jurors,  and  moved  to 
set  aside  or  quash  the  indictment  on  the 
ground  that  the  special  jury  law  for  West- 
chester county  was  unconstitutional,  as  con- 
travening article  3,  {  18,  of  the  Constitution 
of  this  state.  The  court  thereupon  overruled 
the  challenge,  and  the  defendant  duly  ex- 
cepted. 

The  defendant  was  brought  to  trial  on  the 
30th  day  of  October,  1903.  At  the  opening 
of  the  trial  the  counsel  for  the  defendant 
called  the  attention  of  the  court  to  the  fact 
that  at  the  time  of  the  arraignment  the  de- 
fendant had  Interposed  an  objection  to  the 
effect  that  on  the  occasion  of  the  impanel- 
ling and  swearing  of  the  grand  jury  he  was 
confined  In  Jail,  and  had  no  opportunity  to 
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exercise  Ms  right  of  challenge  to  any  Indi- 
vidual grand  juror.  Nothing  appears  to 
have  been  said  at  that  time  as  to  the  chal- 
lenge to  the  panel  of  grand  Jurors  drawn  un- 
der the  special  Jury  law  for  Westchester 
county.  The  district  attorney  suggested  that 
It  was  an  objection  Interposed  usually  In 
capital  cases,  and  said:  "I  do  not  suppose  you 
propose  to  argue  it"  The  court  said:  "No; 
I  have  no  knowledge  on  the  subject,  and 
overrule  the  objection."  The  counsel  for  the 
defendant  then  filed  a  challenge  to  the  panel 
of  trial  jurors,  which  will  be  presently  con- 
sidered. 

The  motion  made  by  defendant  to  dismiss 
the  indictment  on  the  grounds  already  stat- 
ed is  sufficiently  answered  by  the  fact  that 
there  Is  no  provision  of  law  permitting  it 
An  indictment  may  be  set  aside  on  motion 
when  it  is  not  found,  indorsed,  and  present- 
ed as  prescribed  in  the  Code  of  Criminal 
Procedure;  also  when  a  person  has  been  im- 
properly permitted  to  be  present  during  the 
session  of  the  grand  Jury  while  the  charge 
embraced  In  the  indictment  was  under  con- 
sideration. Code  Cr.  Proc.  |  31S.  The  court 
can,  undoubtedly,  in  addition  to  the  grounds 
above  stated,  set  aside  an  indictment  where 
the  constitutional  rights  of  the  defendant  are 
Invaded.  .People  v.  Glen,  173  N.  Y.  395,  68 
N.  &  112.  No  constitutional  rights  of  the 
defendant  are  here  involved,  but  they  are 
clearly  subject  to  legislative  control. 

Section  238  of  the  Code  of  Criminal  Pro- 
cedure provides  as  follows:  "There  Is  no 
challenge  allowed  to  the  panel  or  to  the  ar- 
ray of  the  grand  Jury,  bat  the  court  may,  in 
Its  discretion,  at  any  time  discharge  the 
panel  and  order  another  to  be  summoned, 
for  one  or  more  of  the  following  causes." 
The  causes  that  follow  are  Immaterial  at 
this  time.  Section  237  of  the  Code  of  Crim- 
inal Procedure  reads:  "The  district  attor- 
ney In  behalf  of  the  people,  and  also  a  per- 
son held  to  answer  a  charge  for  crime,  may 
challenge  an  Individual  grand  juror."  It  is 
the  obvious  right  of  a  defendant,  under  a 
criminal  charge  before  indictment  to  exer- 
cise the  right  here  conferred  upon  him.  The 
fact  that  he  is  under  arrest  and  confined  in 
the  county  jail-,  awaiting  the  action  of  the 
grand  Jury,  is  not  necessarily  an  obstacle, 
as  he  could  appear  by  counsel  in  court  be- 
fore the  grand  jury  were  sworn,  and  thus 
protect  his  rights.  The  fact  that  be  was 
unable  to  employ  counsel  is  not  a  legal  ex- 
cuse for  having  failed  to  avail  himself  of 
this  statutory  privilege.  The  court  has  no 
power  to  appoint  counsel  until  arraignment 
after  indictment  found.  Code  Cr.  Proc.  | 
308.  It  is  then  its  duty  to  ask  the  defendant 
If  he  desires  counsel,  and,  if  he  does,  the 
assignment  must  be  made.  We  have  been 
cited  to  no  case  where  it  has  been  held  that 
it  is  the  duty  of  the  court  to  advise  every 
prisoner  detained  in  Jail,  awaiting  trial,  that 
an  opportunity  will  be  afforded  him,  before 
the  grand  jury  is  sworn,   to  exercise  his 


right  of  challenge  to  each  individual  grand 
juror.  Certainly  no  such  duty  can  be  as- 
sumed In  the  absence  of  positive  statutory 
provision.  People  v.  Jewett  3  Wend,  814, 
Is  a  conclusive  authority  on  this  point  That 
case  presents  a  state  of  facts  as  strongly  in 
favor  of  a  defendant  as  could  well  be  im- 
agined. The  defendant  was  indicted  before 
he  knew  that  a  charge  of  crime  had  been 
made  against  him,  and  it  appeared  affirma- 
tively that  as  to  one  of  the  grand  jurors  a 
good  ground  of  challenge  existed.  Notwith- 
standing these  very  persuasive  facts,  the 
court  held  that  the  challenge  to  the  grand 
juror  came  too  late  when  made  after  he  was 
sworn  and  impaneled.  Chief  Justice  Sav- 
age, writing  in  that  case,  said:  "There  are 
causes  of  challenge  to  grand  Jurors,  and 
these  may  be  urged  by  those  accused,  wheth- 
er in  prison  or  out  on  recognizance;  and  it  is 
even  said  that  a  person  wholly  disinterested: 
may,  as  an  amicus  curia?,  suggest  that  a 
grand  juror  is  disqualified.  But  such  objec- 
tion, to  be  availing,  must  be  made  previous 
to  the  jury  being  impaneled  and  sworn.  It 
has  been  urged  upon  us  that  the  defendant 
not  having  been  apprised  of  any  intended 
proceeding  against  him,  not  having  been  ar- 
rested on  a  criminal  charge  or  required  to 
enter  into  a  recognizance  to  appear  at  the 
court  where  the  bill  of  indictment  was  found, 
had  not  the  opportunity  to  make  his  chal- 
lenge; that  now  is  his  earliest  day  in  court; 
and  that  he  ought,  therefore,  to  be  permit- 
ted to  avail  himself  of  this  defense.  Al- 
though the  force  of  this  appeal  is  felt  I 
cannot  yield  to  it  and  consent  that  after  an 
Indictment  found,  the  party  charged  may 
urge  an  objection  of  this  kind  in  avoidance 
of  the  Indictment  The  books  are  silent  on 
the  subject  of  such  exception  after  Indict- 
ment found,  and,  in  the  absence  of  author- 
ity, I  am  inclined  to  say,  in  consideration 
of  the  inconvenience  and  delay  which  would 
unavoidably  ensue  in  the  administration  of 
criminal  Justice,  was  a  challenge  to  a  grand 
juror  permitted  to  be  made  after  he  was 
sworn  and  Impaneled,  that  the  objection 
comes  too  late."  This  rule  has  been  fol- 
lowed in  many  of  the  states.  State  v.  Ham- 
lin, 47  Conn.  05,  106,  36  Am.  Rep.  54;  Com- 
monwealth v.  Smith,  9  Mass.  107;  Maher  v. 
State  of  Minnesota,  3  Minn.  444  (Gil.  329); 
and  numerous  other  cases.  The  states  which 
allow  this  objection  after  indictment  found 
are  those  where  the  old  plea  in  abatement  ex- 
ists. In  the  case  at  bar,  unlike  People  v. 
Jewett  supra,  the  defendant  did  not  al- 
lege that  he  was  prejudiced  by  reason  of  the 
disqualification  of  any  particular  grand  ju- 
ror. There  is  no  charge  of  prejudice,  or  oth- 
er legal  ground  of  objection. 

We  are  of  opinion,  both  upon  principle  and 
authority,  that  the  motion  to  dismiss  the  in- 
dictment on  the  ground  that  the  defendant 
had  been  unlawfully  deprived  of  his  right 
to  challenge  a  grand  juror  was  properly  de- 
nied.   Assuming  that  the  objection  to  the 
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panel  of  grand  jurors  is  properly  before  the 
court,  notwithstanding  the  provision  of  the 
Gode  of  Criminal  Procedure  that  there  is  no 
challenge  allowed  to  the  panel  or  to  the  ar- 
ray, It  rests  upon  the  same  ground  that  Is 
urged  in  the  challenge  to  the  panel  of  trial 
jurors,  and  may  be  considered  in  that  con- 
nection. 

At  the  trial,  after  it  had  been  suggested 
that  no  opportunity  had  been  afforded  the  de- 
fendant to  challenge  any  individual  grand 
juror,  and  the  court  had  overruled  the  objec- 
tion, as  already  stated,  the  defendant's  coun- 
sel filed  a  challenge  in  writing  to  the  panel 
of  trial  jurors  and  the  additional  panel  or- 
dered to  complete  the  jury,  on  the  ground  of 
a  material  departure,  to  the  prejudice  of  the 
defendant,  from  the  forms  prescribed  by  the 
Code  of  Civil  Procedure  in  respect  to  the  draw- 
ing and  return  of  the  jury,  and  specified  cer- 
tain facts  as  constituting  the  ground  of  chal- 
lenge. Those  facts,  stated  briefly,  were  that 
the  jurors  were  not  selected  In  manner  and 
form  provided  by  certain  sections  of  the  Code 
of  Civil  Procedure  which  were  cited,  but  were 
selected  under  the  law  of  1892,  as  amended 
in  1893,  as  quoted  above,  and  constitute  the 
special  jury  law  for  the  county  of  Westches- 
ter; that  it  was  claimed  by  the  defendant 
that  this  special  jury  law  Is  unconstitutional, 
as  contravening  article  3,  §  IS,  of  the  Consti- 
tution of  this  state,  which  provides  that  the 
Legislature  shall  not  pass  a  private  or  local 
bill  for  selecting,  drawing,  summoning,  or 
impaneling  grand  or  petit  jurors.  The  coun- 
sel for  the  defendant  then  offered  to  prove  by 
the  commissioner  of  jurors  in  and  for  the 
county  of  Westchester,  and  by  the  county 
clerk  of  said  county,  that  said  trial  jurors 
were  not  selected,  drawn,  and  served  in  the 
manner  and  form  prescribed  and  provided  by 
the  Code  of  Civil  Procedure,  but  were  so  se- 
lected in  the  manner  provided  by  chapter  491, 
p.  1016*  of  the  Laws  of  1892,  and  the  amend- 
ments thereof.  The  counsel  further  offered 
to  prove  by  the  clerk  of  the  Senate  of  the 
state  of  New  York,  and  by  the  journals  of 
the  Senate  and  Assembly  of  the  state  of  New 
York,  and  of  the  Legislature  of  the  state  of 
New  York,  for  the  years  1802  and  1893,  and 
by  the  original  acts  themselves,  that  chap- 
ter 491,  p.  1016,  of  the  Laws  of  1892,  and  the 
amendment  thereof  by  chapter  269,  p.  532, 
of  the  Laws  of  1893,  were  neither  of  them 
reported  to  the  Legislature  by  any  commis- 
sion or  commissioners  appointed  pursuant  to 
law  to  revise  the  statutes.  It  was  also  asked 
on  the  part  of  the  defendant  that  the  court 
take  judicial  notice  that  no  commission  or 
commissioners  to  revise  the  statutes  existed 
in  the  years  1892  and  1893  in  the  state  of 
New  York.  After  the  said  challenge  and  of- 
fers to  prove  were  read,  the  following  occur- 
red, according  to  the  record: 

"The  Court:  Well,  produce  your  evidence. 
Counsel  for  Defendant:  We  have  none  here. 


The  Court:  There  being  no  proof  on  the  sub- 
ject, I  overrule  the  objection.  Defendant's 
Counsel:  I  except  ' 

"The  jury  was  thereupon  called  and  sworn, 
each  juror  being  examined  separately  by  each 
side,  and  each  side  expressing  satisfaction 
with  each  juror  and  withdrawing  all  challenge 
to  him  before  being  sworn." 

It  thus  appears  that  the  fullest  opportunity 
was  afforded  the  defendant  to  sustain  his 
challenge  to  the  panel  of  trial  jurors,  and  he 
failed  to  avail  himself  of  it  >  Counsel  must 
be  presumed  to  know  that  a  challenge  which, 
if  sustained,  would  postpone  the  trial  until  a 
legal  panel  could  be  obtained,  is  in  Its  nature 
preliminary,  and  must  be  heard  and  determin- 
ed at  the  threshold  of  the  proceeding.  We  are 
of  the  opinion  that  the  defendant  must  be 
deemed  to  have  waived  his  challenge,  under 
the  circumstances. 

We  have  the  additional  fact  that  the  jury 
was  thereupon  called  and  sworn;  that  each 
juror  was  examined  separately  by  each  of  the 
counsel,  and  both  sides  expressed  satisfaction 
j  with  each  juror  and  withdrew  all  challenge 
I  to  him  before  being  sworn:  This  constitutes 
a  second  and  clear  waiver  of  the  challenge  to 
the  panel. 

As  before  Intimated,  if  the  defendant  had 
at  the  time  of  the  trial  any  right. to  attack 
the  special  Jury  law  for  Westchester  county 
under,  his  attempted  challenge  to  the  panel 
of  grand  jurors,  the  opportunity  was  afford- 
ed him  at  the  same  time  when  the  challenge 
to  the  panel  of  trial  jurors  should  have  been 
tried.  The  law  presumes  the  constitutional- 
ity of  every  statute  until  the  contrary  is  made 
to  appear.  We  therefore  express  no  opinion 
as  to  the  constitutionality  of  the  special  Jury 
law  for  Westchester  county,  as  the  question 
is  not  presented  at  this  time. 

The  defendant  was  Indicted  by  a  grand 
jury  and  tried  by  a  trial  jury  selected  from 
the  citizens  of  Westchester  county  under  the 
forms  of  law,  and  the  presumption  is  that  he 
has  been  fairly  dealt  with  and  accorded  all 
of  his  constitutional  rights.  The  right  of  the. 
defendant  which  is  said  to  have  been  invaded 
at  this  trial  Is  shadowy,  and,  aside  from  all 
technical  argument  does  not  appeal  to  the 
Judicial  sense  of  justice.  The  trial  having 
thus  proceeded  under  the  forms  of  law,  it  is 
urged  that  the  defendant's  rights  have  been 
disregarded,  notwithstanding  he  has  failed  to 
show  any  ground  of  legitimate  challenge'  to  a 
grand  or  trial  Juror. 

We  are  satisfied  that  the  legal  questions  in 
this  case  were  properly  disposed  of  in  the 
court  below,  and  that  the  judgment  of  con- 
viction should  be  affirmed. 

PARKER,  C.  X,  and  O'BRIEN,  HAIGHT, 
VANN,  CULLEN,  and  WERNER,  JJ.,  con-  ' 
cur. 

Judgment  of  conviction  affirmed. 
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HAWKINS  et  al.  v.  MAPES-REEVE  CONST. 

CO.  et  al. 

(Court  of  Appeals  of  New  York.     April  8, 

1904.) 

MUNICIPAL  IMPROVEMENTS— MECHANIC'S  LIEN 

— SERVICE  OF  NOTICE— PASTIES — NONJOINDEB 

—ASSIGNMENT  Of  CAUSE  OP  ACTION. 

,  1.  Laws  1897,  p.  520,  c.  418,  §  12,  relating  to 
public  improvements,  directs  that  notice  of  lien 
shall  be  filed  with  the  head  of  the  department 
having  charge  of  the  construction  of  any  mu- 
nicipal improvement,  or  with  the  financial  offi- 
cer of  the  municipality.  A  notice  of  mechanic's 
lien  against  an  addition  to  Gouverneur  Hos- 
pital in  the  city  of  New  York,  authorized  to  be 
erected  by  the  commissioners  of  the  sinking 
fund  (Laws  1894,  p.  1751,  c.  703,  amended 
Laws  1895,  p.  746,  c.  399),  was  filed  with  the 
comptroller,  who  was  not  only  the  chief  financial 
officer  of  the  city,  but  was  also  a  commissioner 
of  the  sinking  fund.  Held,  in  the  absence  of 
statute  or  evidence  that  there  was  a  regular  of- 
ficial head  to  that  body,  it  was  a  proper  service. 

2.  A  plea  of  nonjoinder  of  proper  parties  de- 
fendant is  insufficient  where  it  does  not  point 
out  the  precise  defect,  or  show  that  complete  de- 
termination of  the  matter  could  not  be  had  with- 
out the  presence  of  an  additional  party. 

3.  A  contract  to  erect  a  hospital  was  assign- 
ed conditionally,  the  assignment  to  become  abso- 
lute on  certain  contingencies,  which  did  not 
eventuate  until  after  the  assignor  had  brought 
an  action  on  the  contract.  Held,  that  he  could, 
under  Code  Civ.  Proc.  §  756,  relating  to  proced- 
ure in  case  of  a  transfer  of  interest,  continue 
the  action  unless  the  court  directed  the  trans- 
feree to  be  substituted,  or  to  join  as  a  party. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Frank  B.  Hawkins  and  others 
against  the  Mapes-Keeve  Construction  Com- 
pany and  the  American  Bonding  &  Trust 
Company  of  Baltimore  City.  From  a  Judg- 
ment of  the  Appellate  Division  (81  N.  Y. 
Supp.  794)  affirming  a  judgment  for  plain- 
tiffs, defendant  American  Bonding  &  Trust 
Company  appeals.    Affirmed. 

William  F.  Klmber  and  Charles  De  Hart 
Brower,  for  appellant  Leo  Everett  and 
Charles  M.  Hough,  for  respondents. 

WERNER,  J.  The  plaintiffs,  as  subcon- 
tractors under  the  Mapes-Reeve  Construc- 
tion Company,  agreed  to  furnish  all  the  ma- 
terials and  labor  for  the  iron-  and  steel  work 
that  was  to  go  into  an  addition  to  Gouver- 
neur Hospital,  in  the  city  of  New  York,  at 
the  price  of  $13,400.  It  is  conceded  that  this 
subcontract  was  never  fully  performed  by 
the  plaintiffs,  but  they  claim  that  it  was  un- 
justifiably terminated  by  the  Mapes-Reeves 
.Construction  Company,  while  the  latter  'con- 
tends that  the  plaintiffs  abandoned  the  work 
without  cause.  The  plaintiffs  filed  a  notice 
of  lien,  which  was  later  discharged  upon  the 
giving  of  an  undertaking  for  that  purpose 
by  the  defendant  American  Bonding  &  Trust 
Company. 

At  Special  Term  it  was  held  upon  conflict- 
ing evidence  that  the  Mapes-Reeve  Company 
was  at  fault  in  refusing  to  make  payments 
to  plaintiffs  as  they  became  due,  and  in 
neglecting  to  provide  them  with  the  detail 


drawings  necessary  to  enable  them  to  com- 
plete the  work.  This  finding  of  fact  was 
followed  by  the  legal  conclusion  that  the 
plaintiffs  were  entitled  to  judgment  for  the 
sum  of  $2,963.15,  with  interest  and  costs. 
The  judgment  entered  upon  this  decision  was 
affirmed  at  the  Appellate  Division  by  a  di- 
vided court  Having  ascertained  from  the 
record  that  there  is  some  evidence  to  support 
the  findings  of  fact  made  at  Special  Term, 
we  have  reached  the  limit  of  our  power  to 
Investigate  the  facts.  The  question  whether 
there  is  any  evidence  to  support  a  finding  of 
fact  Is  one  of  law  reviewable  by  this  court 
When  there  Is  such  evidence,  the  question  Is 
no  longer  one  of  law,  and  the  decision  of  the 
courts  below  upon  the  facts  is  final,  even 
though  It  may  be  erroneous.  Ostrom  v. 
Greene,  161  N.  Y.  353,  55  N.  E.  919.  There 
are  other  'questions  of  law  presented  for  our 
consideration,  however,  which  we  have  juris- 
diction to  review,  and  these  we  will  briefly 
discuss. 

1.  The  American  Bonding  &  Trust  Com- 
pany, which  alone  has  appealed  from  the 
judgment  below,  contends  that  there  should 
have  been  no  recovery  against  it  because 
plaintiffs'  notice  of  lien  was  improperly  filed. 
At  Special  Term  it  was  held  that  the  lien 
was  properly  filed.  At  the  Appellate  Di- 
vision the  contrary  view  was  taken,  but  the 
judgment  for  the  plaintiffs  was  upheld  (a) 
under  section  3412  of  the  Code  of  Civil  Pro- 
cedure, which  provides,  in  substance,  that  if 
a  lienor  shall  fail  for  any  reason  to  establish 
a  valid  lien  he  may  recover  judgment  in  an 
action  to  enforce  or  foreclose  a  mechanic's 
lien  against  any  party  to  the  action  for  any 
sum  that  he  might  recover  in  an  action  on 
contract;  and  (b)  that  the  bond  given  by  the 
appellant  surety  company  was  broad  enough 
to  secure  the  payment  of  such  a  Judgment 
In  determining  whether  plaintiffs'  notice  of 
lien  was  properly  filed,  two  considerations 
are  to  be  borne  in  mind.  The  first  is  that 
the  statute  (chapter  703,  p.  1751,  Laws  1894, 
amended  chapter  399,  p.  746,  Laws  1895)  au- 
thorizing the  addition  to  Gouverneur  Hos- 
pital, for  which  the  plaintiffs'  labor  and 
materials  were  furnished,  does  not  clearly 
designate  any  board,  body,  or  official  as  hav- 
ing charge  of  the  work,  and  it  is  therefore 
difficult  If  not  Impossible,  to  decide  with 
whom  the  notice  of  lien  was  to  be  filed. 
The  second  is  that  the  lien  law  Is  to  be  con- 
strued liberally  to  secure  the  beneficial  in- 
terests and  purposes  thereof,  and  that  a  sub- 
stantial compliance  with  its  terms  shall  be 
sufficient  for  the  validity  of  a  lien  and  to 
give  jurisdiction  to  the  courts  to  enforce  the 
same.  Section  22,  c  418,  p.  525,  Laws  1897. 
Under  the  statute  providing  for  the  erection 
of  an  addition  to  Gouverneur  Hospital,  the 
commissioners  of  the  sinking  fund  were  au- 
thorized and  directed,  when  required  by  the 
board  of  estimate  and  apportionment  to  set 
apart  a  portion  of  Gouverneur  Slip,  and  to 
erect  thereon  an  addition  to  Gouverneur  Hos- 
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pltal.  The  commissioners  of  the  sinking 
fund  were  empowered  to  employ  an  architect 
and  to  make  contracts,  but  the  work  was  to 
■be  done  under  the  supervision  of  the  super- 
intendent of  public  works  of  the  city  of  New 
York.  The  latter  was  to  certify  to  the  com- 
missioners of  the  sinking  fund  any  contract- 
or's delay  or  abandonment  of  work,  and  any 
willful  violation  of  the  contract,  and  in  such 
case  the  said  commissioners  were  required  to 
give  notice  to  the  sureties  of  the  defaulting 
contractor,  to  the  end  that  the  work  should 
either  be  properly  and  expeditiously  pro- 
ceeded with  by  the  contractor,  or  completed 
by  the  commissioner  of  public  works,  with 
the  consent  of  the  commissioners  of  the  sink- 
ing fond,  according  to  the  contingencies 
specified  in  the  statute.  Section  204  of  the 
charter  of  New  York  City  (Laws  1897,  p.  03, 
c.  378)  designates  as  commissioners  of  the 
sinking  fund  the  mayor,  comptroller,  cham- 
berlain, president  of  the  council,  and  chair- 
man of  the  finance  committee  of.  the  board 
of  aldermen,  but  it  does  not  specify  how  the 
board  of  commissioners  of  the  sinking  fund 
shall  be  organized,  and  the  only  provision  of 
the  charter  that  seems  to  be  germane  to  the 
subject  is  section  1541,  which,  in  the  ab- 
sence of  any  other  specific  charter  provision, 
permits  each  municipal  board  to  choose  a 
president,  treasurer,  and  chief  clerk  or  sec- 
retary. Section  12  of  the  lien  law  (chapter 
418,  p.  520,  Laws  1897),  relating  to  public 
improvements,  directs  that  notice  of  lien 
shall  be  filed  with  the  bead  of  the  depart- 
ment or  bureau  having  charge  of  the  con- 
struction of  any  municipal  improvement,  and 
with  the  financial  officer  of  the  municipality. 
Plaintiffs'  lien  was  filed  with  the  comptrol- 
ler, who  is  concededly  the  chief  financial  of- 
ficer of  the  city,  and  with  the  president  of  the 
department  of  charities.  As  the  department 
of  charities  seems  to  have  had  nothing  what- 
ever to  do  with  the  construction  of  this  pub- 
lic work,  it  is  obvious  that  the  filing  of  a 
notice  of  lien  with  the  president  of  that  body 
was  a  nullity.  But  the  comptroller,  in  addi- 
tion to  being  the  chief  financial  officer  of  the 
city,  was  also  a  member  of  the  board  of  com- 
missioners of  the  sinking  fund,  and,  in  the 
absence  of  statutory  or  record  evidence  that 
there  was  a  regular  official  head  to  that  body, 
we  think  service  upon  the  comptroller  as  a 
member  thereof  was  service  upon  the  board. 
It  is  to  be  observed  that  the  statutes  of  1894 
and  1895,  authorizing  the  construction  of  the 
public  improvement  upon  which  plaintiffs' 
work  was  done,  when  read  in  connection 
with  the  section  (12)  of  the  lien  law  which 
specifies  the  method  of  serving  a  notice  of 
lien  upon  a  municipality,  show  that  it  is  by 
no  means  clear  just  how  a  notice  of  lien  is 
to  be  served  in  a  case  like  the  one  at  bar. 
Under  these  circumstances,  and  in  view  of 
the  liberal  construction  of  the  lien  law  pro- 
vided for  in  section  22  thereof,  we  think  it 
must  be  held  that  the  plaintiffs'  notice  of 
Hen  was  properly  filed,  und  to  that  extent  we 


feel  constrained  to  disagree  with  the  learned 
Appellate  Division.  In  this  view  of  the  case 
It  is  unnecessary  to  determine  whether  the 
court  below  properly  invoked  section  3412  of 
the  Code  of  Civil  Procedure  in  support  of 
plaintiffs'  Judgment,  or  whether  the  bond  of 
the  appellant  would  be  broad  enough  to  se- 
cure the  payment  of  the  Judgment  herein  if 
the  lien  were  held  to  be  invalid. 

2.  The  appellant,  in  its  supplemental  an- 
swer to  the  complaint,  pleaded  a  nonjoinder 
of  proper  parties  defendant,  and  it  now  urges 
that  the  city  of  New  York  was  a  necessary 
party  defendant.  It  is  true  that  under  sub- 
division 3  of  section  3402  of  the  Code  of  Civil 
Procedure  the  city  of  New  York,  as  owner  of 
the  property  against  which  the  lien  was  filed, 
was  a  necessary  party  defendant,  but  it  does 
not  follow'  that  the  omission  to  make  It  a 
party  Is  fatal  to  the  judgment  The  answer 
does  not  point  out  the  precise  defect  of  par- 
ties, as  seems  to  be  required  by  sections  488, 
490,  and  498  of  the  Code  of  Civil  Procedure, 
and  it  does  not  appear  to  have  been  brought 
to  the  attention  of  the  court  during  the  prog- 
ress of  the  trial.  Neither  was  it  shown  that 
the  city  of  New  York  had  any  such  Interest 
In  the  trial  that  without  its  presence  as  a 
party  a  complete  determination  of  the  con- 
troversy could  not  be  had,  as  was  the  case  in 
Steinbach  v.  Prudential  Ins.  Co.,  172  N.  Y. 
472,  65  N.  E.  2S1,  and  under  these  circum- 
stances we  think  the  court  below  properly 
held  that  the  appellant's  plea  of  nonjoinder 
of  parties  was  ineffectual. 

3.  The  appellant  makes  the  further  objec- 
tion that  the  plaintiffs  are  not  the  real  par- 
ties in  interest  This  objection  is  pleaded  in 
its  answer,  and  is  predicated  upon  the  fact 
that  prior  to  the  filing  of  their  lien  the  plain- 
tiffs assigned  their  contract  to  the  Phoenix 
Iron  Company  as  collateral  security  for  ma- 
terials to  be  furnished  by  the  latter  to  be 
used  on  the  building  against  which  the  Hen 
was  subsequently  filed.  A  contemporaneous 
agreement  made  between  the  plaintiffs  and 
the  Phoenix  Iron  Company  shows  that  the  as- 
signment was  to  become  absolute  only  upon 
the  happening  of  certain  contingencies  which 
did  not  eventuate  until  after  the  commence- 
ment of  this  action,  when  the  plaintiffs  exe- 
cuted a  further  transfer  to  the  same  assignee 
of  the  cause  of  action  set  forth  in  the  com- 
plaint. This  brings  the  case  within  the  pur- 
view of  section  756  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that,  "in  case  of  a 
transfer  of  interest  or  devolution  of  liability 
(pendente  Ute)  the  action  may  be  continued 
by  or  against  the  original  party,"  unless  the 
court  directs  the  transferee,  etc.,  to  be  sub- 
stituted or  joined  as  a  party. 

The  judgment  should  be  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN, 
HAIGI1T,  MARTIN,  and  CULLEN,  JJ.,  con- 
cur. , 

Judgment  affirmed. 
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MADIGAN  v.  OCEANIC.  STEAM  NAV.  CO, 

Limited,  et  al. 

(Court  of  Appeals  of  New  York.     April  26,  . 

1904.) 

INJTUBT  10   ■HPLOYfr— FELLOW    BBBVANTS. 

1.A  stevedore  working  in  the  hold  of  a  ves- 
sel until  dark  was  injured  by  neglect  of  the  fore- 
man to  light  the  lamps  which  the  employer  had 
provided,  and  which  it  was  the  duty  of  the  fore- 
man to  light  Held,  that  the  employer  was  not 
liable,  such  act  not  being  within  the  personal 
duty  of  the  employer,  but  within  the  line  of  a 
mere  servant's  duty,  and  a  detail  of  the  work  in 
which  the  foreman  and  the  employes  were  fel- 
low servants. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Mary  Madigan,  as  administratrix 
of  Patrick  Madigan,  deceased,  against  the 
Oceanic  Bteam  Navigation  Company,  Limit- 
ed, and  another.  From  a  Judgment  of  the 
Appellate  Division  (81  N.  Y.  Supp.  705)  re- 
versing an  order  of  the  Trial  Term  setting 
aside  a  verdict  for  plaintiff,  defendant  navi- 
gation company  appeals.    Reversed. 

Everett  P.  Wheeler  and  Clarence  Bishop 
Smith,  for  appellant  Richard  T.  Greene,  for 
respondent 

GRAY,  J.  The  plaintiff's  husband  was  em- 
ployed by  the  defendant  as  one  of  a  gang  of 
stevedores,  and,  while  engaged  upon  the  work 
of  transferring  coal  from  a  barge  Into  the 
steamship  Oceanic  he  was  killed.  The  plain- 
tiff has  sued  to  recover  damages  for  his 
death,  charging  that  it  was  caused  through 
the  negligence  of  the  defendant.  The  plain- 
tiff obtained  a  verdict  in  her  favor,  but  the 
trial  court  set  it  aside  and  ordered  a  new 
trial.  The  Appellate  Division,  reviewing  this 
order  upon  an  appeal,  reversed  it  and  direct- 
ed judgment  to  be  entered  for  the  plaintiff  in 
accordance  with  the  verdict  rendered.  In  that 
determination  the  court  was  not  unanimous, 
and,  upon  this  appeal  by  the  defendant  the 
sole  question  actually  is  whether  it  had  ful- 
filled its  whole  duty  to  its  employs  with  re- 
spect to  providing  a  safe  place  for  him  in 
which  to  do  his  work.  It  was  and  Is  charged 
by  the  plaintiff  that  the  defendant  was  negli- 
gent In  the  failure  to  supply  lamps  or  lights 
to  illuminate  the  interior  of  the  coal  barge 
where  the  deceased  was  stationed  upon  the 
occasion  in  question.  That  omission,  as  it 
appears  from  the  opinion  of  the  majority  of 
the  Appellate  Division  Justices,  was  regard- 
ed as  having  been  the  cause  of  the  accident, 
and,  because  the  coal  foreman  of  the  defend- 
ant was  in  charge  of  the  work  and  represent-* 
ed  the  latter- in  that  respect  his  negligence 
in  falling  to  provide  the  lights  was  to  be  at- 
tributed to  the  general  employer. 

The  facts  may  be  briefly  stated.  The  coal 
barge  lay  between  the  steamship  and  the 
wharf,  and  a  number  of  stevedores,  of  whom 
the  deceased  was  one,  were  in  the  hold  of 
the  barge,  engaged  in  shoveling  coal  into 
buckets,  which  were  let  down  into  the  hold 
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at  tlfe  end  of  a  rope  or  "fall."  When  they 
were  filled,  they  would  be  hoisted  out  and 
up  the  side  of  the  steamship.  The  captain 
of  the  barge  stood  upon  the  barge's  deck, 
and,  by  the  use  of  a  guy  rope  attached  to  the 
"fall,"  he  was  able,  to  control  the  rise  of  a 
bucket  from,  or  its  descent  into,  the  hold. 
The  importance  of  this  was  in  the  necessity 
of  preventing  the  buckets  from  swinging  to 
and  fro  and  against  the  side  of  the  vessel. 
Upon  this  occasion,  work  was  commenced  in 
the  middle  of  the  day,  and  was  continued 
until  after  sunset  when  the  hold  had  become 
darkened.  McDonald  was  the  defendant's 
coal  foreman,  who  employed  and  directed  the 
other  stevedores,  and  it  came  within  his  du- 
ties to  get  out  lamps  whenever  the  darkness 
made  them  necessary.  He  did  not  do  so  at 
this  time,  as  be  testified,  because  he  "did 
not  think  it  necessary."  A  bucket  which  had 
been  filled  with  coal  on  the  side  of  the  hold 
furthest  away  from  the  steamship  was  being 
hoisted,  when,  from  the  failure  of  the  barge's 
captain  to  properly  secure  the  guy  rope,  it 
swung  violently  over  and  towards  the  steam- 
ship, striking  the  head  of  the  deceased  against 
a  bolt  projecting  from  the  barge's  side,  and 
killing  him.  The  barge's  captain  testified  that 
it  was  too  dark  to  enable  him  to  see  into  the 
hold,  and  that  he  did  not  know  the  coal  buck- 
et was  hooked  on.  As.  the  case  was  submit- 
ted to  the  Jury,  it  is  clear  that  the  verdict 
must  have  been  reached  upon  the  theory  that 
the  defendant  was. liable  for  the'  foreman's 
neglect  to  supply  the  lights. 

It  was  not  disputed  that  the  defendant  had 
provided  lamps  sufficient,  and  quite  available 
to  the  foreman,  for  the  men's  use.  They  were 
in  sheds  on  the  wharf,  and  also  upon  the 
steamship,  and  If  they  were  not  used  upon 
this  occasion  it  was  simply  because.  In  the 
foreman's  judgment  they  were  not  required. 
I  cannot  agree  with  the  court  below  that  the 
omission  or  neglect  of  this  foreman  was 
chargeable  to  the  defendant  That  he  was  so 
far  the  alter  ego  of  the  master  as  to  make 
the  latter  responsible  for  any  failure  to  fur- 
nish a  safe  place  to  work  In,  or  safe  appli- 
ances to  work  with,  may  be  readily  admitted; 
but  if,  as  to  some  detail  of  the  undertaking, 
he  was  actually  doing  the  work  devolving 
upon  a  servant  the  others  took  the  risk  of 
their  fellow  servant's  performance.  The  de- 
fendant was  not  at  fault  in  any  of  those  gen- 
eral respects  in  which  an  employer  is  regard- 
ed as  under  obligations  towards  those  whom 
he  employs  to  work  for  him.  The  hold  of 
the  barge  was  a  safe  enough  place  to  work 
in,  the  foreman  was  competent,  and  no  com- 
plaint Is  made  as  to  the  machinery  or  appli- 
ances used  in  the  work.  Whether  a  master 
shall  be  held  to  be  liable  when  the  negli- 
gent act  or  omission  to  act  was  that  of  one 
of  his  servants,  depends  usually,  if  not,  in- 
deed, always,  upon  the  character  of  the  act 
That  is  to  say,  If  the  specific  act  Is  one  the 
doing  of  which  can  be  properly  and  justly 
regarded  as  within  the  personal  duties  of  the 
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master,  whose  performance  be  baa  delegated 
to  another,  and  not  some  act  within  the  line 
of  a  mere  servant's  duty,  then  the  master  Is 
properly  chargeable  with  the  results  of  a  neg- 
ligent performance  or  omission.  When  Mc- 
Donald, the  defendant's  coal  foreman,  in  the 
exercise  of  his  judgment,  omitted  to  get  the 
lamps  for  the  stevedores,  which  the  defendant 
had  been  careful  to  provide,  I  think  that  it 
was  the  omission  of  a  duty  resting  on  the 
foreman  as  a  fellow  servant  having  that  de- 
tail in  charge.  It  was  either  for  him  to  judge 
when  the  lamps  were  needed,  or  it  was  for 
the  others  to  demand  them  if  the  place  bad 
become  too  dark  to  remain  In  at  work.  There 
is  no  evidence  of  their  having  made  any  re- 
quest of 'the  foreman;  so  that,  if  the  con- 
ditions had'  become  so  changed  as  to  render 
continuance  in  their  work  dangerous,  they  all 
erred  in  their  judgment.  As  it  was  said  in 
Kilnmer  v.  Weber,  151  N.  Y.  417,  45  N.  E. 
860,  56  Am.  St  Rep.  630,  where  it  was  a 
question  of  sufficiently  safe  scaffolding  put 
up  under  the  instructions  of  a  foreman  by 
the  workmen,  "it  was,  at  most,  but  an  error 
of  judgment  on  the  part  of  the  foreman  with 
respect  to  a  detail  of  the  work  in  which  the 
masons  [in  that  case]  were  engaged.  He 
concluded,  as  the  workmen  themselves  did, 
that  the  place  was  safe,  and,  in  determining 
that  question,  they  were  all  co-servants."  In 
Crispin  v.  Babbitt,  81  N.  Y.  516,  37  Am,  Rep. 
521,  the  plaintiff,  a  laborer,  was  injured,  while 
engaged  with  others  in  lifting  the  fly  wheel 
off  of  an  engine.  The  defendant  in  that  case 
had  intrusted  the  conduct  of  his  business 
to  a  general  manager,  and  he,  upon  the  oc- 
casion in  question,  carelessly  started  the  en- 
gine. It  was  beld  that,  notwithstanding  his 
position,  he  was  not,  in  what  he  did,  acting 
in  the  defendant's  place.  It  was  observed,  in 
the  opinion,  that  "a  superintendent  of  a  fac- 
tory, although  having  power  to  employ  men, 
or  represent  the  master  in  other  respects,  is, 
in  the  management  of  the  machinery,  a  fel- 
low servant  of  the  other  operatives."  In 
Geoghegan  v.  Atlas  Steamship  Company,  146 
N.  Y.  369,  40  N.  E.  507,  where  it  was  claimed 
that  the  deceased  had  come  to  his  death  by 
reason  of  certain  gangway  doors  in  the  side 
of  the  vessel  having  been  carelessly  left  open, 
through  which  he  bad  fallen,  we  held  that 
the  defendant  was  not  liable  for  the  failure 
of  the  officer  whose  duty  it  was  to  close  the 
doors,  and  that  the  negligence  which  led  to 
the  result  was  that  of  a  co-servant  These 
cases,  and  others  which  might  be  cited,  rest 
upon  the  principle  that  the  liability  of  the  mas- 
ter docs  not  depend  upon  the  grade  or  the 
rank  of  the  servant  who  represents  him  in 
the  superintendence  of  the  others  In  his  em- 
ployment but  the  act  which  causes  or  re- 
sults in  an  injury  in  the  course  of  the  work 
must  be  of  a  character  which  the  master,  as 
such,  should  perform,  and  not  one  which 
would  be  expected  of  a  servant,  as  such.  Here 
the  defendant  provided  a  supply  of  lamps  for 
its  servants,  and  they  could,  and  should,  have 


taken  and  used  them  when  they  were  re- 
quired. To  get  them  was  a  mere  detail  of 
the  work,  which  it  was  the  foreman's  duty, 
as  one  of  a  number  of  servants  engaged  in  a 
common  task,  to  execute. 

I  advise  the  reversal  of  the  order  of  the 
Appellate  Division,  and  that  a  new  trial  be 
had,  with  costs  to  abide  the  event 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  and  CULLEN,  JJ,  concur. 
MARTIN,  J.,  concurs  In  result    . 

Order  reversed,  etc. 


078  N.  T.  274) 

PEOPLE  v.  MILLS. 

(Court  of  Appeals  of  New  York.    April  26, 

1904.) 

CRIMES—  RECEIVING  STATE  PROPERTY— THEFT  OF 

PUBLIC  RECORDS— ESTOPPEL  OF  STATE 

—PRINCIPAL. 

1.  Where  the  property  of  the  state  is  delivered 
to  any  one  under  any  circumstances  for  the  pur- 
pose of  having  him  steal  it,  and  he  takes  pos- 
session of  it  with  intent  to  steal  it  the  attempt 
is  a  crime. 

2.  Defendant  formed  a  plot  to  obtain  posses- 
sion of  certain  indictments,  for  the  purpose  of 
destroying  them,  by  bribing  the  assistant  dis- 
trict attorney,  having  them  in  his  charge,  to  de- 
liver them  to  him  for  a  certain  consideration. 
A  third  party,  pretending  to  act  for  such  dis- 
trict attorney,  delivered  them  to  him,  and  he 
took  possession  of  them  and  walked  away, 
whereupon  he  was  arrested,  and  the  indictments 
recovered.  Held,  that  he  was  properly  convict- 
ed, nnder  Pen.  Code,  I  94,  of  an  attempt  to  un- 
lawfully remove  documents  from  a  public  officer, 
and  under  section  531  of  an  attempt  to  commit 
grand  larceny  in  the  second  degree. 

3.  Where  a  district  attorney  was  informed  of 
a  plot  on  the  part  of  defendant  to  obtain  posses- 
sion of  certain  indictments  for  the  purpose  of 
destroying  them,  and  directed  his  employes  to 
seemingly  comply  with  the  proposition  of  defend- 
ant in  order  to  apprehend  defendant  in  the  com- 
mission of  the  crime,  and  the  district  attorney 
procured  the  indictments  with  the  consent  of  the 
judge,  and  they  were  delivered  to  the  defendant, 
it  is  no  defense,  on  the  ground  that  the  object 
of  the  district  attorney  was  not  to  detect  crime, 
but  to  create  a  crime,  and  that  defendant  was  in- 
nocent because  he  took  the  indictments  with  the 
consent  of  the  state  as  represented  by  the  dis- 
trict attorney,  as  such  officer  in  snch  case  ex- 
ceeded his  authority,  and  his  acts  were  not  those 
of  the  state,  but  were  his  individual  ects,  and 
did  not  estop  the  state  from  prosecuting  and  con- 
victing the  defendant. 

4.  Where  defendant  proposed  a  scheme  by 
which  he  was.  to  obtain  possession  of  certain  in- 
dictments for  the  purpose  of  destroying  them, 
and  under  such  scheme  the  indictments  were  ac- 
tually removed  from  the  files  of  the  court,  and 
delivered  to  him,  he  was  a  principal  throughout 
the  transaction,  and  if  he  took  them  from  the 
person  actually  removing  them  either  with  or 
without  his  consent,  he  was  guilty  of  a  theft  of 
public  records. 

O'Brien  and  Bartlett  33.,  dissenting. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department. 

George  E.  Mills  was  convicted  of  an -at- 
tempt to  commit  grand  larceny  in  the  sec- 
ond degree  and  of  an  attempt  to  commit  the 
crime  of  willfully  removing  public  documents 
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from  the  custody  of  the  officer  to  whom 
they  -were  conveyed  by  law.  From  an  or- 
der of  the  Appellate  Division  (86  N.  Y.  Supp. 
529)  affirming  the  judgment,  he  appeals.  Af- 
firmed. 

The  Indictment  against  the  defendant 
contains  two  counts,  each  charging  an  at- 
tempt to  violate  a  distinct  section  of  the 
Penal  Code;  the  first  being  founded  on  sec- 
tion 94,  and  the  second  on  section  631.  The 
facts  appearing  on  the  trial,  as  well  stated  by 
the  Appellate  Division,  are  as  follows; 

Richard  C.  Flower  was  a  physician,  and 
was  also  engaged  In  promoting  certain  min- 
ing interests.  In  connection  with  such  en- 
terprise be  was  indicted  under  six  different 
indictments  for  alleged  larcenies,  and  was 
also  suspected  of  being  implicated  in  the 
suspicious  death  of  one  Hagaman,  which  case 
the  district  attorney  was  investigating  short- 
ly prior  to  the  offenses  charged  In  the  present 
indictment.  Francis  P.  Garvan,  an  assistant 
district  attorney  of  the  county  of  New  York, 
had  special  charge  of  the  prosecution  of  the 
indictments  against  Flower,  and  also  of  the 
investigation  of  the  death  of  Hagaman.  The 
defendant  was .  a  lawyer,  engaged  In  the 
practice  of  his  profession  in  the  city  of-  New 
York  with  a  son  of  Richard  C.  Flower,  and 
he  was  also  interested  in  various  mining 
companies  in  connection  with  Dr.  Flower  and 
Andrew  D.  Meloy  and  others  at  the  time 
when  the  Indictments  were  found  against 
Flower,  and  when  he  was  being  otherwise 
investigated,  and  he  took  a  very  lively  inter- 
est in  Dr.  Flower's  behalf. 

It  appeared  from  the  testimony  of  Meloy: 
That  he  was  president  and  a  member  of  the 
board  of  directors  of  the  Lone  Pine  Mining 
Company,  of  which  board  the  defendant  was 
a  member.  That  Qn  Saturday,  March  28, 
1903,  at  a  directors'  meeting  of  this  mining 
company,  the  defendant  called  attention  to 
the  prosecution  against  Dr.  Flower,  and  stat- 
ed that  it  was  having  a  bad  effect  upon 
the  company.  That  he  thought  Garvan  was 
persecuting  Flower.  That  the  ends  of  jus- 
tice were  not  being  promoted,  and  he  ex- 
pressed a  wish  that  the  directors  should 
pass  some  resolution  asking  Garvan  or  the 
district  attorney's  office  to  discontinue  the 
attack  upon  Flower.  Such  resolution,  how- 
ever, was  neither  adopted  nor  offered.  On 
the  next  day  Meloy  testified  that  he  received 
a  telephone  message  from  the  defendant, 
asking  him  to  meet  him  on  Riverside  drive, 
about  Eighty-Fifth  or  Eighty-Sixth  streets. 
That  he  met  him  there  alone;  had  a  conver- 
sation with  him,  in  which  he  spoke  of  Flow- 
er's increasing  difficulties,  about  his  counsel, 
what  they  bad  done,  and  what  his  anxieties 
and  fears  were.  He  discussed  Garvan  and 
the  tatter's  attitude  to  the  case,  and  asked 
Meloy  if  he  would  not  make  an  engagement 
with  Garvan  so  that  the  defendant  could 
see  and  have  a  talk  with  him,  and  see  If 
the  prosecutions  could  not  be  stopped;  and 
there  was  some  conversation  about  the  mon- 


ey which  had  been  paid  for  counsel,  and 
that,  if  It  were  given  to  Garvan,  It  would 
accomplish  greater  results.  The  defendant 
finally  said:  "  'I  will  not  give  Hart  any  mon- 
ey, or  any  lawyer.  *  *  *  I  know  the 
head  of  this  thing,  and  I  am  going  to  give 
what  money  I  give  to  Garvan.  *  *  • 
What  I  want  to  do  is  to  get  in  contact  with 
Garvan,  and  I  want  you  to  do  it  for  me.' 
•  *  *  When  he  said  he  wanted  to  get  in 
contact,  I  asked  him  if  he  knew  what  he 
was  doing— what  he  was  about  He  said  he 
thought  he  did  Then  I  said  the  same  gen- 
eral remark— 'Be  careful.'  At  the  end  of 
the  conversation  I  left  Mr.  Mills,  and  stated 
I  would  see  Mr.  Garvan  the  next,  day,  and 
make  an  engagement"  Meloy  further  testified 
that  he  asked  the  defendant  why  he  did  not 
get  in  touch  with  Garvan  himself,  and  in  re- 
ply the  defendant  stated,  in  substance,  "that 
if  he  came  himself,  Mr.  Garvan  would  be 
afraid,  but  that  you  could  arrange  It  for 
him."  Meloy  then  parted  from  the'  defend- 
ant with  the  understanding  that  he  was  to 
see  Garvan,  and  make  an  appointment  for 
him  the  next  day.  Meloy,  however,  took  an 
entirely  different  course.  The  next  day  he 
consulted  with  his  own  counsel,  telling  him 
what  had  occurred.  Thereupon  his  counsel 
and  himself  interviewed  Garvan  over  the 
telephone,  with  the  result  that  the  three  had 
a  meeting  in  the  afternoon,  and  the  whole 
matter  of  the  conversation  was  stated  to 
Garvan,  after  which  Mr.  Jerome,  the  district 
attorney,  was  brought  into  the  conference, 
and '  Informed  of  what  had  taken  place. 
Jerome  testified  that  on  the  next  day  after 
the  conference  he  communicated  with  De- 
tective Sergeant  Brindley,  and  gave  him  di- 
rections concerhinig  the  case,  as  a  result  of 
which  he  was  to  put  himself  Into  communica- 
tion with  the  defendant  for  the  purpose  of 
detecting  him  in  the  commission  of  any 
crime  which  he  might  commit  or.  attempt  to 
commit  Meloy  had  no  communication  with 
Brindley,  but  the  latter  called  him  up  on 
the  telephone  for '  the  purpose  of  making 
arrangements  by  which  he  could  meet  the 
defendant  Meloy  then  saw  the  defendant 
and  informed  him  that  he  had  seen  Garvan 
and  made  arrangements  for  him  to  meet  Gar- 
van's  wardman,  Brindley.  The  defendant 
demurred  to  this;  stating  that  he  wanted  to 
meet  Garvan.  Meloy  told  him  that  Garvan 
would  not  do  business  with  him  directly, 
but  that  he  would  have  to  do  it  with  Brind- 
ley, and  thereupon  the  defendant  consented 
to  see  him;  and  Meloy,  in  the  defendant's 
presence,  called  up  Brindley  by  telephone 
at  the  district  attorney's  office,  and  told 
him  that  the  defendant  would  meet  him. 
As  a  result  of  this,  the  defendant  and  Brind- 
ley met  in  the  afternoon  in  Haan's  res- 
taurant No.  11  Park  Row,  In  the  city  of  New 
York.  After  identifying  each  other,  they 
went  Into  one  of  the  booths,  when  Mills 
stated  that  he  had  been  instructed  by  Dr. 
'  Flower  to  have  an  Interview  with  Garvan 


Digitized  by  LjOOQ LC 


788 


70  NORTHEASTERN  REPORTER. 


{N.I. 


about  the  disposition  of  the  charges  against 
Flower.  Brindley  Informed  him  that  It  was 
impossible  for  him  to  see  Garvan,  and  de- 
fendant said:  "Well,  Dr.  Flower  is  anxious  for 
me  to  talk  to  Garvan,  and  I  do  not  see  why 
he  does  not  want  to  talk  to  me  Just  as 
lawyer  to  lawyer.  That  would  be  all  right." 
And  when  Informed  that  this  was  impossible, 
he  said,  "Well,  if  you  can  assure  me  that  you 
will  fulfill  any  contract  or  proposition  that 
I  make  to  you  I  am  willing  to  talk  with 
you."  After  some  further  conversation  de- 
fendant stated:  "That  Dr.  Flower  was  a 
fool  to  have  let  the  matter  go  as  far  as  It 
did,  as  the  opportunity  was  presented  to  him 
when  Mr.  Garvan  had  him  In  his  office  for 
examination  in  the  Hagaman  matter;  that 
this  was  his  time  for  to  make  a  settlement, 
instead  of  fighting  it  out;  and  that  now  he 
has  engaged  high-priced  counsel,  who  would 
drag  the  case  out  so  as  to  justify  a  large 
fee.  •  •  •  He  would  go  to  the  fountain- 
bead  and  settle  the  case.  I  asked  him  then, 
'Well,  what  is  it  you  want  us  to  do  7*  He 
says,  'Well,  these  indictments  that  have  been 
found  against  Dr.  Flower,  you  can  withdraw 
them  and  misplace  them,  lose  them,  or  dis- 
pose of  them  in  some  way,  or  Mr.  Garvan 
could  go  into  court,  and  permit  him  to  go 
into  court  on  a  demurrer,  and  have  the  In- 
dictments quashed.'  I  told  him  that  I  would 
see  Mr.  Garvan,  and  submit  this  to  him,  and 
let  him  know.  He  then  said,  'Well,  Mr. 
Garvan  ought  to  be  satisfied  with  this.  The 
matter  is  not  worth  as  much  money  now  as 
it  would  have  been  to  us  if  it  had  been*  dis- 
posed of  before  indictment  and  all  of  this 
publicity.  Dr.  Flower's  business  has  suffer- 
ed very  much  from  this,  and,  of  course,  It  la 
not  worth  the  money  it  would  have  been  be- 
fore the  publicity.'  He  said  that  as  to  the 
Hagaman  matter  'Mr.  Garvan  could  say  that, 
after  thorough  examination  of  witnesses,  and 
the  autopsy,  and  the  examination  of  the  re- 
port of  the  physician  and  chemist,  he  had 
come  to  the  conclusion  that  the  death  of  Mr. 
Hagaman  was  caused  by  natural  causes, 
and  that  this  would  relieve  both  Dr.  Flower 
and  his  client,  Mrs.  Hagaman— that  is,  Mills' 
client— of  this  notoriety.'  •  •  ♦  He  said 
he  would  have  to  see  Dr.  Flower  so  as  to 
make  the  arrangements  for  the  money;  that 
Dr.  Flower  is  an  old  bird  at  this  game;  has 
had  twenty  years'  experience,  and  would  be 
very  particular  about  arranging  these  mat- 
ters." After  arranging  that  the  defendant 
should  be  known  thereafter  as  McChesney, 
the  parties  separated.  This  conversation  was 
repeated  by  Brindley  to  Jerome,  and  there- 
upon Jerome  applied  to  "a  Judge  of  the 
court  having  the  custody  of  the  Indictments, 
explained  how  he  desired  to  use  them,  with- 
out, however,  mentioning  any  name,  and  the 
"Judge"  permitted  them  to  be  taken  from 
the  files  of  the  office,  and  Jerome  deliv- 
ered them  to  Brindley.  In  the  afternoon  of 
the  next  day  the  defendant  telephoned  Brind- 
ley at  the  district  attorney's  office  that  every- 


thing was  all  right;  that  he  had  seen  Dr. 
Flower,  and  "that  it  would  be  a  go."  At  12 
o'clock  of  that  day  Brindley  and  the  defend- 
ant again  met  at  Haan's  restaurant,  -when 
the  defendant  asked,  "  'As  to  those  Indict- 
ments, what  have  you  done?*  I  says,  'Well, 
pursuant  to  your  suggestion  of  yesterday 
about  these  indictments,  I  have  inquired  as 
to  what  effect  it  would  have,  and  find  that 
there  are  copies  in  the  district  attorney's 
office  of  these  indictments.'  He  says:  'Yes, 
that  Is  right  By  taking  these  indictments— 
the  originals— the  copies  could  be  made  de- 
murrable, and  Mr.  Garvan  could  go  into 
court,  and  with  all  apparent  good  faith  fight 
our  motion  to  demur  on  those  Indictments, 
and,  of  course,  the  judge  would  decide 
against  him.'  He  says,  'But  how  do  we 
know  as  to  your  good  faith  in  those  other 
matters  that  may  come  up  in  the  future?* 
'Well,'  I  says,  'i'ou  would  have  possession  of 
the  Indictments  then,  and  that  would  be 
evidence  of  good  faith  on  our  part'  He 
says,  'Yes,  but  I  do  not  want  those  indict- 
ments. I  will  take  them  from  yon — buy 
them— and  would  go  somewheres  with  you 
and  destroy  them.'  I  says,  'Well,  I  have 
withdrawn  those  Indictments,  have  given  no 
reason  why  I  did,  and  have  them  with  mef 
and  I  showed  them  to  him.  He  took  them 
and  examined  them.  After  carefully  exam- 
ing  them,  he  says,  'Well,  there  are  only  five 
Indictments  here,  and  there  has  been  no  in- 
dictment on  the  bribery  charge.  That  makes 
that  the  easier  to  dispose  of;  one  prisoner 
already  having  been  discharged,  it  would  be 
an.  easy  matter  for  Mr.  Garvan  to  hare  the 
other  one  discharged.'  He  said,  'I  will  hare 
to  see  Dr.  Flower  to  get  the  money,  and  will 
try  to  find  blm  by  five  o'clock  this  afternoon.' 
I  said,  'Well,  that  woujd  be  after  banking 
hours,  and  would  be  rather  late/  and  be 
says,  "Well,  I  will  have  to  try  to  find  him 
somewheres.'  I  then  said,  'Well,  what 
amount  did  you  want  to  pay  for  this  serr- 
lve?'  He  says,  'Well,  $1,500.'  I  says  I 
thought  that  was  rather  cheap.  He  said, 
'Well,  I  will  make  It  $2,000,  in  this  way: 
$1,500  to  be  paid  to  Mr.  Garvan  and  $500  yoa 
and  I  will  divide.' "  Brindley  consented  to 
this,  and  after  some  further  conversation  the 
parties  separated,  agreeing  to  meet  again  lat- 
er In  the  afternoon.  Subsequently  the  de- 
fendant called  Brindley  over  the  telephone, 
stating  that  he  could  not  make  the  arrange- 
ments for  that  day;  would  have  to  postpone 
It  to  the  next  Brindley  replied  that  It  was 
a  risky  thing  for  him  to  keep  the  Indictments 
out  of  the  Court  of  General  Sessions.  "He 
said:  'Well,  under  no  conditions  put  them 
back.  Keep  them  out  It  will  be  all  right 
You  can  make  any  excuse.  Say  yon  cannot 
find  them,  but  keep  them  out  anyway.'" 
The  parties  bad  prior  to  this  time  agreed  to 
refer  to  the  Indictments  as  "subpoenas,"  and 
the  money  as  "additional  evidence."  A  meet- 
ing was  arranged  for  next  day,  at  which 
time  Brindley  posted  In  Haan's  restaurant 
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other  officers  and  persons  to  observe  what 
transpired  between  him  and  the  defendant 
He  met  the  defendant  shortly  after  1  o'clock 
at  Haan's  rathskeller,  and  after  considerable 
conversation  with  respect  to  the  Hagaman 
matter,  and  what  might  occur  in  the  future 
with  respect  to  complaints  against  Dr.  Flow- 
er, defendant  said:  "  'I  have  the  money  here, 
and  we  can  do  more  business  in  the  future.' 
He  put  his  hand  In  his  inside  pocket,  and 
withdrew  an  envelope — this  one  (indicating) — 
and  passed  it  to  me  and  said:  'Just  count  it. 
There  is  $1,500.'  The  envelope  was  open 
-when  he  handed  it  to  me.  I  took  it  from 
bim— from  his  band.  I  looked  Into  it.  It  had 
15  $100  bills  In  It.  I  counted  them.  They 
are  there  now."  The  envelope  and  money 
were  then  received  in  evidence.  Defendant 
then  said:  "This  Is  for  Mr.  Garvan.  Give 
this  to  Mr.  Garvan.  You  and  Mr.  Garvan 
can  settle  for  this  $1,500."  He  said,  "Look 
out;  be  careful."  Thereupon  the  defendant 
called  attention  to  certain  persons  who  were 
observing  them,  and  Brlndley  told  bim  they 
were  all  "grafters."  He  then  gave  to  Brlnd- 
ley $250  more,  and  said,  "The  other  $230  I 
bave  in  my  pocket"  Brlndley  then  produced 
the  Indictments,  which  the  defendant  exam- 
ined, and  finally  suggested,  as  they  were 
being  watched,  that  they  go  upstairs.  He 
picked  up  the  indictments,  placed  them  in 
hie  outside  pocket,  walked  to  the  stairway 
leading  to  the  caf6  upstairs,  when  Brlndley 
placed  bim  under  arrest  He  was  searched 
In  the  presence  of  other  persons  in  the  cafe, 
the  indictments  were  found  upon  bim,  and 
he  was  taken  to  the  station  bouse.  The  de- 
fendant admitted  that  the  indictments  were 
found  upon  his  person  at  the  time  of  his  ar- 
rest and  be  did  not  deny  but  that  be  bad 
meetings  with  Brlndley,  as  testified  to  by  the 
latter,  or  but  that  the  money  which  was  pro- 
duced in  court  and  introduced  into  evidence 
was  given  by  him  to  Brlndley  at  the  place 
and  time  that  the  testimony  established.  The 
defendant's  claim  in  answer  thereto  was  that 
he  and  Brlndley  were  engaged  in  buying  up 
claims  against  Dr.  Flower,  and  that  in  all 
the  negotiations  wbicb  he  bad  with  Brlndley 
he  was  acting  as  the  representative  of  Flow- 
er against  creditors  and  their  attorney,  Mr. 
Hart,  from  whom  he  was  to  receive  releases 
to  be  delivered  to  bim  by  Brlndley;  but  be 
admits  that  Brindley  produced  the  Indict- 
ments; told  him  what  they  were;  that  he 
looked  at  them,  and  subsequently  put  them 
In  his  pocket  at  the  request  of  Brindley. 

The  jury  found  the  defendant  guilty  upon 
both  counts,  and  he  was  sentenced  accord- 
ingly. Upon  appeal  to  the  Appellate  Divi- 
sion the  judgment  was  affirmed,  one  of  the 
justices  dissenting,  and  the  defendant  there- 
upon came  to  this  court 

John  R.  Dos  Passos,  Benjamin  S.  Stein- 
bardt  and  Edmund  F.  Harding,  for  appel- 
lant William  Trnvers  Jerome,  Dist.  Atty. 
<Bobert  C.  Taylor,  of  counsel),  for  the  People. 


VANN,  3.  (after  stating  the  facts).  The  in-, 
dictments  against  Dr.  Flower  were  records  or 
documents  filed  in  a  public  office  under  the  au- 
thority of  law.  Code  Cr.  Proc.  {  272;  Code 
Civ.  Proc.  1  866.  They  were  the  property  of 
the  state,  and  a  willful  and  unlawful  removal 
of  them  constituted  a  crime  under  section  94 
of  the  Penal  Code.  Any  one  who  unlawfully 
obtained  or  appropriated  them  was  guilty  of 
grand  larceny  in  the  second  degree,  accord- 
ing to  the  provisions  of  another  section  of 
the  same  statute.  Pen.  Code,  $  531.  Who- 
ever is  guilty  of  violating  either  section  may 
be  convicted  of  an  attempt  to  commit  the 
offense  specified  therein,  even  If  It  appears 
on  the  trial  that  tHe  crime  was  fully  consum- 
mated, unless  the  court  in  its  discretion  dis- 
charges the  jury,  and  directs  the  defendant 
to  be  tried  for  the  crime  Itself,  which  was 
not  done  in  the  case  before  us.  Code  Cr. 
Proc.  55  35,  G83.  The  jury  found  the  defend- 
ant guilty  of  an  attempt  both  to  remove  and 
to  steal  the  Indictments,  and  after  affirmance 
by  the  Appellate  Division  we  are  confined  in 
our  review  to  such  questions  as  were  raised 
by  exceptions  taken  during  the  trial 

In  view  of  the  able  and  exhaustive  opin- 
ion of  the  Appellate  Division,  the  only  ques- 
tion we  feel  called  upon  to  consider  is  that 
raised  by  the  challenge  of  the  learned  coun- 
sel for  the  appellant  in  the  nature  of  a  de- 
murrer to  the  evidence.  He  claims  that 
even  on  the  assumption  that  all  the  evidence 
for  the  prosecution  is  true,  still  the  facts 
thus  proved  do  not  constitute  the  crime  char- 
ged In  either  count  of  the  indictirent  His 
argument  is  that  the  object  of  the  district 
attorney  was  not  to  detect  but  to  create,  a 
crime;  and  that  no  crime  was  committed  by 
tbe  defendant  in  taking  the  indictments  into 
his  possession,  because  he  took  them  with 
the  consent  of  the  state,  as  represented  by 
the  district  attorney.  The  flaw  in  this  ar- 
gument is  found  in  the  fact  that  the  records 
were  the  property  of  the  state,  not  of  the 
district  attorney,  and  that  the  latter  could 
not  lawfully  give  them  away,  or  permit  them 
to  be  taken  by  the  defendant  Purity  of 
intention  only  could  prevent  the  action  of  the 
district  attorney  from  being  a  crime  on  his 
part  This  is  true  also  as  to  the  detective, 
for,  if  either  had  In  fact  Intended  that  the 
defendant  should  permanently  remove  the 
indictments,  and  steal,  appropriate,  or  de- 
stroy them,  he  would  have  come  within  the 
statute.  Neither  of  those  officers  represented 
tbe  state  in  placing  the  records  where  the 
j  defendant  could  take  them,  but  each  was 
actiug  as  an  Individual  only.  Neither  had 
the  right  or  power,  as  a  public  officer,  to 
deliver  them  to  the  defendant,  and,  if  either 
had  acted  with  an  evil  purpose,  his  act  would 
bave  been  criminal  In  character.  An  act 
done  with  intent  to  commit  a  crime,  and 
tending,  but  falling,  to  effect  Its  commission, 
is  an  attempt  to  commit  that  crime.  Pen. 
Code,  S  34.  Felonious  intent  alone  Is  not 
enough,   but  there  must  be  as  overt  act 
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shown,  In  order  to  establish  even  an  attempt 
An  overt  act-is  one  done  to  carry  out  the  in- 
tention, and  it  must  be  such  as  would  nat- 
urally effect  that  result,  unless  prevented  by 
some  extraneous  cause.    In  People  v.  Bush, 

4  Hill,  133,  the  prisoner  solicited  one  Kin- 
ney to  burn  a  barn,  and  gave  him  matches 
for  the  purpose,  and  it  was  held  sufficient 
to  warrant  a  conviction  for  attempt  at  arson, 
although  the  prisoner  did  not  mean  to  be 
present  at  the  commission  of  the  offense,  and 
Kinney  did  not  intend  to  commit  it  The 
furnishing  of  the  matches  was  the  overt  act 
If  the  defendant  did  anything  with  intent  to 
steal  the  papers,  which  in  the  ordinary  course 
of  events,  unless  interfered'  with,  would  have 
resulted  In  the  theft  thereof,  it  was  an  overt 
act    People  v.  Sullivan,  173  N.  Y.  122,  133, 

05  N.  E.  989,  93  Am.  St  Rep.  682.  Taking 
up  the  records,  putting  them  in  his  pocket, 
and  walking  away  with  them  was  an  overt 
act  because  it  was  done  with  the  intent  to 
remove  and  appropriate  them,  and  would 
ordinarily  result  in  carrying  that  intention 
into  effect  It  was  a  trespass  to  take  the  in- 
dictments into  his  possession  under  the  cir- 
cumstances, for  he  did  it,  as  the  jury  found, 
with  the  Intention  of  stealing  them.  It  was 
not  necessary  that  the  trespass  should  be 
accompanied  with  violence,  as  it  was  enough 
for  him  to  secure  the  physical  custody  of 
the  papers,  and  have  it  in  bis  power  to  take 
them  away  and  appropriate  them,  the  same 
as  if  he  had  picked  them  up  in  the  clerk's 
office.  No  more  force  would  be  required  in 
the  case  supposed  than  in  -the  case  proved. 
The  touch  of  a  pickpocket  is  so  light  that  it 
cannot  be  felt  yet  the  force  is  sufficient  to 
constitute  a  trespass  and  an  attempt  to  com- 
mit a  crime,  even  if  there  is  nothing  in  the 
pocket  to  steal.  People  v.  Moran,  123  N.  Y. 
254,  25  N.  E.  412,  10  I>.  R.  A.  109,  20  Am.  St 
Hep.  732.  As  was  said  by  the  court  in  a 
late  case:  "It  is  now  the  established  law, 
both  in  England  and  in  this  country,  that  the 
crime  of  attempting  to  commit  larceny  may 
be  committed  although  there  was  no  prop- 
erty to  steal,  and  thus  the  full  crime  of  lar- 
ceny could  not  have  been  committed."  Peo- 
ple v.  Gardner,  144  N.  Y.  119,  125,  38  N.  E. 
1003,  1004,  28  L.  It  A.  699,  43  Am.  St  Rep. 
741,  and  cases  cited; 

Knowing  that  he  had  no  right  to  the  in- 
dictments, and  that  the  officers  bad  no  right 
to  let  him  have  them,  when  the  defendant 
picked  them  up  from  the  table  and  put.  them 
In  his  pocket  animo  furandl,  the  law  pre- 
sumes that  the  act  was  done  vi  et  armls,  for 
the  amount  of  violence  is  not  important  He 
removed  the  papers  from  the  control  of  the 
real  owner,  and  had  them  in  his  own  con- 
trol, so  that  the  state  could  not  have  recov- 
ered possession  without  his  consent  or  by 
forcibly  taking  them  away  from  him,  which 
was  in  fact  done.  The  detective  could  only 
get  tbem  back  If  he  and  his  assistants  were 
strong  enough,  unless  the  defendant  volun- 
tarily gave  them  up.    He  had  the  same  con- 


trol of  them  that  he  had  of  his  own  pocket- 
book,  for  both  were  in  his  pocket  and  nei- 
ther could  be  taken  from  him  except  by  the 
use  of  force.  Temporary  possession,  though 
but  for  a  moment  by  one  who  intends  to 
steal,  is  enough,  and  possession  "is  the  hav- 
ing or  holding  or  detention  of  property  in 
one's  power  or  command."  Harrison  v.  Peo- 
ple, 50  N.  Y.  518,  10  Am.  Rep.  517.  As  was 
said  by  Judge  Folger  in  the  case  cited,  quot- 
ing with  approval  from  an  old  manuscript  of 
a  distinguished  Judge:  "If  every  part  of 
the  thing  is  removed  from  the  space  which 
that  part  occupied,  yet  the  whole  thing  Is 
not  removed  from  the  whole  space  which 
the  whole  thing  occupied,  the  asportation 
will  be  sufficient;  so,  drawing  a  sword  part- 
ly out  of  its  scabbard  will  constitute  a  com- 
plete asportavlt"  The  defendant  picked  up 
the  papers  from  the  table;  he  held  them  in 
his  hand;  he  put  them  in  his  pocket  and 
was  walking  away  with  them  when  he  was 
arrested.  In  whose  possession  were  they  at 
that  time,  if  not  In  his,  and  how  did  they  get 
there  unless  by  his  unauthorized,  physical 
interference  with  them?  The  district  attor- 
ney did  not  authorize  him  to  take  them,  for 
he  could  not  and  the  defendant  knew  that 
he  could  not  Neither  the  district  attorney 
nor  the  detective  stood  for  the  state  of  New 
York  in  placing  tbem  where  the  defendant 
could  get  them,  for  no  court  -or  officer  has 
that  power  under  the  law.  The  statute  ex- 
pressly prohibits  a  record  or  document 
"whereof  a  transcript  duly  certified  may  by 
law  be  read  in  evidence"  from  being  "re- 
moved, by  virtue  of  a  subpoena  duces  tecum, 
from  the  office  in  which  it  is  kept  except 
temporarily,  by  the  clerk  having  it  in  cus- 
tody, to  a  term  or  sitting  of  the  court  of 
which  he  is  clerk,  or  by  the  officer  having  It 
In  custody,  to  a  term  or  sitting  of  a  court  or 
•  •  •  referee  held  in  the  city  or  town 
where  his  office  is  situated."  Where  It  is 
required  at  any  other  place  for  use  as  evi- 
dence, it  may  be  removed  by  order  of  the 
court  "entered  in  the  minutes,  specifying 
that  the  production  of  the  original,  instead  of 
the  transcript  is  necessary."  Code  Civ. 
Proc.  §  866.  This  is  the  only  statute  which 
confers  any  power  on  the  court  in  relation 
to  the  subject,  and  clearly  it  did  not  author- 
ize the  court  to  allow  the  district  attorney  to 
take  the  indictments  in  question  for  the  pur- 
pose of  giving  them  away,  even  temporarily, 
or  permitting  them  to  be  taken  into  posses- 
sion by  one  who  wanted  to  steal  them.  An 
order  made  for  such  a  purpose  would  be 
void,  but  no  order  of  the  kind  was  actually 
made  by  the  court,  or  "entered  in  the  min- 
utes." The  district  attorney  told  one  of  the 
judges,  out  of  court,  what  he  wanted  of  the 
indictments,  and,  to  use  his  own  words,  "that 
I  desired  to  keep  them  over  night,  but  I  did 
not  want  to  go  to  the  clerk's  office  about  it 
and  that  I  did  not  want  to  do  it  without  the 
consent  of  some  judge,  and  he  was  the  only 
judge  in  the  building,  and  he  consented." 
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While  such  consent  gave  some  moral  sup- 
port to  the  district  attorney,  It  added  not  a 
whit  to  his  legal  powers.  The  Code  of  Crim- 
inal Procedure  requires  that  an  Indictment 
"must  be  filed  with  the  clerk  and  remain  in 
his  office  as  a  public  record."  Section  272. 
No  one  is  authorized  to  take  it  away,  except 
when  it  is  needed  as  evidence,  or  in  court 
upon  the  trial  of  the  accused.  We  have  re- 
cently held  that  a  record  made  for  the  pur- 
pose of  identifying  a  convict,  and  kept  In 
the  office  of  the  superintendent  of  state  pris- 
ons, could  not  be  given  away  or  surrendered, 
even  after  the  person  convicted  had  been 
acquitted  upon  a  new  trial  granted  through 
appeal.  We  declared  that  the  record  was 
beyond  the  control  of  the  superintendent  ex- 
cept for  preservation  and  use,  and  that  even 
the  courts  could  not  compel  him  to  give  It  up 
without  express  authority  from  the  Legisla- 
ture. Molineux  v.  Collins,  17T  N.  Y.  395,  398, 
G8  N.  E.  727.  If  the  district  attorney  had 
had  the  Indictments  in  his  possession  for  use 
In  court  in  prosecuting  Dr.  Flower,  such  pos- 
session would  have  been  the  possession  of 
the  state,  for  it  would  have  'been  lawful, 
and  in  the  line  of  his  duty.  When,  however, 
he  had  them  in  his  possession  for  the  pur- 
pose of  delivering  them  to  the  defendant,  or 
letting  him  take  them  with  Intent  to  carry 
them  away  and  destroy  them,  such  posses- 
sion was  not  that  of  the  state,  for  the  dis- 
trict attorney  was  not  then  acting  in  an 
authorized  or  official  capacity,  although  It  is 
conceded  that  he  thought  he  was.  As  the 
defendant  "proposed  the  scheme  and  put  in 
motion  the  forces  by  which  the  Indictments 
were  actually  removed  from  the  files  of  the 
court  and  delivered  to  him,"  we  agree  with 
the  Appellate  Division  that  he  was  a  prin- 
cipal throughout  the  transaction.  Pen.  Code, 
§  29;  People  v.  Bliven,  112  N.  Y.  79,  19  N. 
E.  638,  8  Am.  St.  Rep.  701;  People  v.  Peck- 
ens,  153  N.  Y.  576,  47  N.  B.  883.  However, 
even  if  he  had  not  Instigated  the  scheme  pur- 
suant to  which  the  indictments  were  remov- 
ed from  the  office  of  the  clerk  and  brought 
where  he  could  put  his  hands  upon  them, 
still,  if  he  then  took  them  into  his  possession 
with  intent  to  steal  them,  knowing  what 
they  were  and  where  they  came  from,  be 
was  guilty  of  the  offense  charged.  It  was 
unnecessary  for  him  to  remove  them  from 
the  clerk's  office,  but  was  sufficient  if  he 
took  them  animo  furandi  from  any  place,  or 
from  any  person,  either  with  or  without  con- 
sent 

We  shall  not  review  the  authorities  cited 
on  either  side,  for  that  duty  has  been  so  thor- 
oughly discharged  by  the  Appellate  Division 
that  we  can  throw  no  further  light  upon  the 
subject.  We  merely  state  that  an  important 
distinction  between  this  case  and  those  relied 
upon  by  the  appellant  is  found  in  the  differ- 
ence between  public  and  private  ownership 
of  the  property  taken  by  the  accused.  In 
most  cases  some  third  person  is  injured  by 
the  crime,  and  is  directly  or  indirectly  the 


complainant,  but  in  this  case  the  state  was, 
as  it  must  be  in  all  criminal  cases,  the  pros- 
ecutor, and  It  was  also  the  injured  party,  for 
its  property  was  the  subject  of  the  attempt 
at  larceny.  If  an  Individual  owner  volun- 
tarily delivers  his  property  to  one  who  wishes 
to  steal  it,  there  Is  no  trespass,  but  when  the 
property  of  the  state  Is  delivered  by  any  one, 
under  any  circumstances,  to  any  person  for 
the  purpose  of  having  him  steal  It,  and  he 
takes  it  into  his  possession  with  intent  to 
steal  it,  there  Is  a  trespass,  and  the  attempt 
is  a  crime.  The  state  did  not  solicit  or  per- 
suade or  tempt  the  defendant,  any  more  than 
it  took  his  money  when  he  handed  it  over  to 
the  detective.  Neither  did  the  district  attor- 
ney, as  such,  but  Mr.  Jerome  did,  acting  as 
an  individual,  with  the  best  of  motives,  but 
without  authority  of  law,  and  hence  his  action 
did  not  bind  the  state.  While  the  courts  nei- 
ther adopt  nor  approve  the  action  of  the  offi- 
cers, which  they  bold  was  unauthorized,  still 
they  should  not  hesitate  to  punish  the  crime 
actually  committed  by  the  defendant  It  Is 
their  duty  to  protect  the  Innocent  and  punish 
the  guilty.  We  are  asked  to  protect  the  de- 
fendant not  because  he  Is  innocent  but  .be- 
cause a  zealous  public  officer  exceeded  his 
powers  and  held  out  a  bait  The  courts  do 
not  look  to  see  who  held  out  the  bait  but  to 
see  who  took  it  When  it  was  found  that  the 
defendant  took  Into  his  possession  the  prop- 
erty of  the  state  with  intent  to  steal  it,  an 
offense  against  public  Justice  was  establish- 
ed, and  be  could  not  Insist  as  a  defense 
that  he  would  not  have  committed  the  crime 
if  he  had  not  been  tempted  by  a  public  offi- 
cer whom  he  thought  he  had  corrupted.  He 
supposed  he  had  bought  the  assistant  district 
attorney  when  he  handed  over  the  money,  but 
he  knew  he  had  not  bought  the  state  of  New 
York,  and  hence  that  the  assistant  had  no 
right  to  give  him  its  property  for  the  purpose 
of  enabling  him  to  steal  it. 

The  Judgment  of  conviction  should  be  af- 
firmed. 

O'BRIEN,  J.  (dissenting).  This  case  is  sul 
generis.  There  is  no  case  in  this  state  that, 
1  have  been  able  to  find  that  is  at  all  sub- 
stantially similar.  The  cases  cited  in  sup- 
port of  this  conviction  at  the  bar  and  in  the 
courts  below  are  well  enough  in  their  way. 
but  they  do  not  touch  the  vital  question  in- 
volved In  the  case.  This  will  be  seen  upon  an 
examination  of  the  cases  themselves  in  con- 
nection with  the  views  herein  expressed.  Aft- 
er a  careful  examination  of  the  record,  the 
first  thought  that  Impresses  the  mind  has  been 
admirably  expressed  by  an  eminent  judge 
of  the  highest  court  in  the  land  in  a  famous 
case  which  has  just  been  decided  in  that 
court:  "Great  cases,  like  bard  cases,  make 
bad  law.  For  great  cases  are  called  great 
not  by  reason  of  their  real  Importance  In  shap- 
ing the  law  for  the  future,  but  because  of 
some  question  of  an  immediate,  overwhelming 
interest  which  appeals  to  the  feelings  and  dis- 
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torts  the  judgment  These  Immediate  inter- 
ests exercise  a  kind  of  hydraulic  pressure, 
which  makes  what  previously  was  clear  seem 
doubtful,  and  before  which  even  well-settled 
principles  of  law  will  bend."  There  is  in  this 
case,  doubtless,  something  of  immediate,  over- 
whelming interest,  which  distorts  the  judg- 
ment and  leads  it  away  from  the  real  prin- 
ciples that  ought  to  control  the  decision. 

The  defendant  was  indicted  and  convicted 
for  an  attempt  to  steal  six  indictments  that 
had  been  filed  by  the  grand  jury  against  a 
certain  Dr.  Flower.  He,  it  seems,  was  a  di- 
rector, and  manager  of  a  mining  corporation, 
and,  in  connection  with  his  transactions  con- 
cerning the  stock  of  that  corporation,  he  was 
Indicted  for  stealing  certain  moneys  that  it  is 
said  he  received  upon  a  Sale  of  the  stock. 
The  particular  facts  upon  which  the  indict- 
ments rest  are  of  no  consequence.  It  Is 
enough  for  us  to  know  that  they  were  pre- 
sented by  the  grand  jury  in  the  usual  course, 
and  were  on  file  in  the  proper  office.  The 
defendant  is  an  attorney  at  law,  and  was  a 
director  in  the  same  corporation,  and  was  a 
friend  of  Flower.  A  man  named  Meloy  was 
also  a  director,  who  had  some  quarrel  or  dis- 
pute with  the  defendant  and  Flower  concern- 
ing the  management  of  the  corporation.  He 
had  some  dispute  or  quarrel  with  the  defend- 
ant in  the  corporate  meetings,  and  was  really 
an  enemy  of  the  defendant,  though  he  pro- 
fessed to  be  a  friend.  The  desire  for  revenge 
still  nestled  in  his  bosom,  and  that  doubtless 
is  a  sufficient  explanation  for  his  conduct  in 
the  transaction  which  will  be  presently  re- 
lated. The  transaction  is  a  very  remarkable 
one,  and,  although  it  appears  at  length  and 
with  considerable  detail  in  the  large  record 
before  us,  It  can  be  compressed  into  a  very 
brief  statement  In  stating  the  case  I  will 
aim  to  give  it  the  coloring  which  is  most  un- 
favorable to  the  defendant  and  will  wholly 
reject  his  own  version  of  the  transaction. 

On  or  about  the  29th  of  March,  1903,  the 
defendant  called  up  Meloy  on  the  telephone, 
and  asked  him  to  meet  him  at  a  designated 
place  in  New  York.  This  meeting  took  place, 
and  Meloy  testifies  that  the  defendant  made 
at  that  interview  the  following  statement  to 
him:  The  defendant  said,  in  substance,  that 
there  had  been  a  large  amount  of  money  spent 
for  counsel  in  the  Flower  case,  and  that  if 
the  money  had  been  given  to  the  district  at- 
torney, or  one  of  his  deputies,  the  prosecution 
would  have  long  since  ceased,  and  the  defend- 
ant suggested  to  Meloy  that  the  latter  make 
an  engagement  for  an  interview  with  an  as- 
sistant district  attorney.  In  other  words,  the 
defendant  disclosed  to  Meloy,  in  plain  words, 
a  project  to  bribe  the  district  attorney,  or 
rather  his  assistant  to  make  way  with  the 
indictments,  or  to  terminate  the  prosecution 
by  some  proceeding  in  court  upon  a  demurrer. 
There  can  be  no  doubt  whatever  that  the  de- 
fendant entertained  the  design  to  terminate 
the  prosecution  upon  these  six  indictments  by 
bribery.    The  exact  course   to   be  followed 


was  evidently  not  clear  In  his  mind,  and  was 
to  await  further  development  This,  of  course, 
was  a  project  that  shocks  our  sense  of  pro- 
priety, and  arouses  at  once  a  prejudice  against 
the  defendant    It  is  the  one  thing  in  this 
case  that  distorts  the  judgment  and  is  lia- 
ble to  lead  courts  away  from  the  legal  ques- 
tion involved  in  the  case.    When  the  inter- 
view was  finished,  and  Meloy  and  the  defend- 
ant parted,  it  was  agreed  that  Meloy  was  to 
see  the  assistant  district  attorney,  and  arrange 
an  interview  between  the  latter  and  the  de- 
fendant   Here  Meloy  found  his  opportunity 
to  get  even  with  the  defendant  and  in  that 
way  settle  their  old  quarrel.    Instead  of  go- 
ing to  see  the  assistant  as  he  had  led  the 
defendant  to  believe,  he  went  to  his  own  law- 
yer, and  disclosed  to  him  the  conversation 
and  proposal  which  had  been  made  by  the 
defendant  to  him.    He  and  his  counsel  then 
proceeded  to  call  upon  the  assistant  the  same 
day,  and  Informed  him  of  the  conversation 
that  Meloy  had  had  with  the  defendant    The 
assistant  immediately  asked  Meloy  and  his 
counsel  to  accompany  him  to  the  office  of  the 
district  attorney,  where  these  four  persons 
had  an  interview,  and  then,  or  perhaps  at  a 
subsequent  one,,  a  plan  was  arranged  by  which 
the  district  attorney  agreed  to  obtain  from  the 
files  of  the  court  the  six  Indictments  which 
were  pending  against  Flower,  and  to  deliv- 
er them  into  the  custody  of  a  detective  in  his 
office,  who  would  meet  the  defendant  with 
the  indictments,  and  obtain  from  him  a  prop- 
osition for  the  delivery  of  them  to  the  de- 
fendant upon  payment  of  a  certain  sum,  which 
the  detective  would  represent  would  go  to  the 
assistant 

Subsequently  to  the  interview  which  result- 
ed in  the  foregoing  plan,  Meloy,  acting  under 
the  Instructions  of  the  district  attorney  and 
of  his  own  counsel,  had  another  interview 
with  the  defendant  and  informed  him  that 
it  was  impossible  for  the  assistant  to  meet 
the  defendant  but  that  the  assistant  had  de- 
puted a  ward  man  or  detective  in  the  office,  in 
whom  he  had  confidence,  to  meet  the  defend- 
ant and  receive  from  him  his  proposition; 
and  it  was  through  Meloy  that  the  defendant 
and  the  detective  finally  connected  with  each 
other.  When  Meloy  met  the  defendant,  be 
concealed  from  the  latter  the  fact  that  he 
had  an  Interview  with  the  district  attorney, 
and  that  there  was  a  plan  on  foot  to  entrap 
him.  Subsequently  the  detective  and  the  de- 
fendant connected  with  each  other  over  the 
telephone,  and,  as  a  result  of  that  connection, 
they  met  at  a  certain  restaurant  in  the  city 
at  about  3  o'clock  on  the  afternoon  of  th? 
31st  day  of  March,  1903.  In  this  interview 
the  defendant  told  the  detective  that  th«se 
indictments  had  been  found  against  Dr. 
Flower,  and  that  he  could  withdraw  them 
and  misplace  them;  and  he  suggested  to  the 
detective,  who  claimed  to  represent  the  dis- 
trict attorney's  office,  that  he  could  with- 
draw them,  misplace,  lose,  or  dispose  of  theia 
in  some  way,  or  the  assistant  could  go  into 
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court  or  permit  him  to  go  Into  court  on  a  de- 
murrer and  have  the  indictments  quashed. 
All  this  resulted  in  a  proposition  by  the  de- 
tective to  procure  the  indictments  and  deliver 
them  to  the  defendant  on"  payment  of  $1,750. 
On  a  subsequent  Interview  at  the  same  place 
the  detective  and  the  defendant  met,  and  the 
former  received  the  money,  produced  the  in- 
dictments, banded  them  to  the  defendant, 
who  put  them  in  bis  pocket,  and  thereupon 
the  detective  and  a  policeman,  who  was  out- 
side the  door,  looking  on,  immediately  arrest- 
ed the  defendant,  and,  of  course,  the  detect- 
ive took  the  indictments  away  from  him,  and 
here  the  heroic  farce  ended.  The  rest  is  ju- 
dicial blstory. 

It  will  be  seen  from  this  statement  that  all 
the  defendant  did  was  to  disclose  to  Meloy 
bis  corrupt  purpose  to  bribe  the  district  at- 
torney. That,  of  course,  was  bad  enough, 
and  he  could  have  been  arrested  after  the  dis- 
closure under  the  provisions  of  the  Code  for 
the  prevention  of  crime,  and  could  have  been 
required  to  give  security  for  his  good  be- 
havior. Code  Cr.  Proc.  59  82-90.  It  will  be 
Been  also  that  everything  else  in  the  transac- 
tion which  subsequently  took  place  was  aid- 
ed, Induced,  procured,  and  consummated  by 
the  state  itself,  acting  through  its  officers 
and  agents. 

The  six  indictments  in  question  were  doubt- 
less records  within  the  meaning  of  the  stat- 
ute. The  law  requires  that  such  records  be 
filed  with  the  clerk,  and  remain  in  his  office 
as  public  records,  not  to  be  shown  to  any  per- 
son other  than  a  public  officer  until  the  de- 
fendant has  been  arrested."  Code  Cr.  Proc.  $ 
272.  But  the  statute  permits  them  to  be  re- 
moved by  order  of  the  court,  specifying  that 
the  production  of  the  original,  instead  of  the 
transcript, "is  necessary.  It  must  be  assum- 
ed, and  in  fact  it  appears,  that  the  district 
attorney  procured  the  delivery  of  the  indict- 
ments to  him  in  compliance  with  law.  No 
one  suggests  that  he  or  any  one  else  pur- 
loined or  obtained  them  by  any  fraud  or  In 
any  illegal  way.  Hence  he  had  the  lawful 
possession  and  custody  of  the  records,  and, 
as  authorized  agent,  voluntarily  delivered 
tbem  to  the  defendant  for  a  moment,  intend- 
ing all  the  time  to  take  tbem  back.  In  other 
words,  the  custodian  of  the  papers,  as  they 
went  into  the  pocket  of  the  defendant,  bad  a 
string  tied  to  the  package,  which  enabled 
him  in  a  moment  to  resume  the  actual  pos- 
session. There  was  not  a  moment  of  time 
when  these  records  were  not  surrounded  by 
the  legal  protection  that  they  would  have  had 
If  never  removed  from  the  proper  office. 
There  were  two  detectives  looking  on,  and 
constructively,  if  not  actually,  they  were  in 
the  possession  of  these  papers  all  the  time. 
There  never  was  a  time  when  the  defendant 
bad  in  any  legal  sense  any  dominion  over 
tbem,  or  the  opportunity  to  remove  or  de- 
stroy them.  The  statute  declares  that  "a 
person  is  guilty  of  grand  larceny  in  the  sec- 
ond degree  who,   under  circumstances  not 


amounting  to  grand  larceny  in  the  first  de- 
gree, •  *  *  steals  or  unlawfully  obtains 
or  appropriates  •  *  *  a  record  of  a  court 
or  officer,  or  a  writing,  instrument  or  record 
kept,  filed  or  deposited  according  to  law, 
with,  or  in  keeping  of  any  public  office  or  of- 
ficer." Pen.  Code,  8  531.  It  also  declares 
that  "an  act,  done  with  Intent  to  commit  a 
crime,  and  tending  but  falling  to  effect  its 
commission,  is  an  attempt  to  commit  that 
crime."  Pen.  Code,  5  84.  Now,  what  act  is 
Imputable  to  the  defendant,  that  was  done 
with  Intent  to  steal  the  records?  We  know 
that  he  intended  to  bribe  the  district  attor- 
ney. But  the  only  thing  done  in  the  whole 
transaction  by  the  defendant  was  to  put  the 
records  in  his  pocket  for  a  moment,  after 
having  them  voluntarily  handed  to  him  by 
the  detective,  and  they  were  Immediately 
taken  away  from  him.  There  was  no  inten- 
tion on  the  part  of  the  detective  to  do  any- 
thing but  to  carry  out  a  plan  previously 
formed,  to  which  the  defendant  was  not  a 
party,  and  under  these  circumstances  there 
was  not,  in  law,  any  delivery  whatever.  The 
crime  charged  would  have  been  just  as  well 
supported  if  the  defendant  had  done  nothing 
more  than  to  touch  the  papers  with  his  little 
finger.  He  did  nothi  ng  except  what  the  state, 
acting  through  its  officers  and  agents,  wanted 
him  to  do— solicited,  persuaded,  tempted,  and 
procured  him  to  do— and  I  may  add  that  the 
officers  would  have  been  grievously  disap- 
pointed and  chagrined,  had  the  defendant 
acted  otherwise  than  he  did.  And  if  he  had 
refused  to  touch  the  papers  he  would  have 
been  Just  as  guilty  then  of  stealing,  or  of.  an 
attempt  to  steal,  as  he  Is  now. 

The  defendant  is  charged  in  the  indict- 
ment with  having  done  something  "against 
the  peace  of  the  people  of  the  state  of  New 
York  and  their  dignity."  How  far  the  peace 
of  the  state  has  been  disturbed,  or  Its  dig- 
nity violated  or  Insulted,  will  appear  from 
what  has  already  been  stated.  The  state  has 
taken  advantage  of  a  man  with  an  evil  and 
corrupt  disposition— a  man  who  was  willing 
to  commit  a  crime-^and  through  its  officers 
has  tempted  and  procured  him  to  put  six  in- 
dictments in  his  pocket,  and  then  complains 
that  its  peace  has  been  disturbed  and  its  dig- 
nity violated.  The  question  arises  here  wheth- 
er this  farce  constitutes  a  criminal  offense. 
There  is  no  complainant  or  third  person  in 
this  case  against  whom  the  injury  was  in- 
flicted. There  is  nobody  but  the  state  itself 
and  the  defendant,  and  it  seems  to  me  that 
there  could  be  no  crime  committed  by  the 
defendant  In  accepting  the  indictments,  be- 
cause it  was  with  the  full  consent  of  the  state. 
"Volenti  non  fit  injuria."  And  herein  this 
case  differs  widely  from  any  other  existing 
precedent.  I  have  said  that  the  state  was 
an  aggressive,  voluntary  actor  in  this  trans- 
action. The  state  was  the  owner  and  cus- 
todian of  these  indictments.  It  permitted 
them  to  be  taken  from  the  clerk's  office  by 
its  laws  and  its  courts,  and  to  be  placed  in 
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the  custody  of  its  prosecuting  officer,  and  in 
all  that  be  did  with  these  records  he  repre- 
sented the  state.  The  state,  existing  only  as 
an  artificial  and  Impalpable  being,  could  not 
act  without  agents;  and  hence  the  district  at- 
torney, for  all  the  purposes  of  this  case,  and 
for  the  purposes  of  the  administration  of 
criminal  justice,  is  the  agent  of  the  state,  and 
his  acts  are  imputable  to  the  state  and  to  the 
people;  and  hence  the  delivery  of  the  indict- 
ments to  the  defendant  by  authority  of  the 
district  attorney  was  an  absolute  consent  on 
the  part  of  the  state  to  the  defendant  to  re- 
ceive them.  Hence  the  state,  instead  of  seek- 
ing to  redress  a  wrong  which  had  ensued  from 
a  violation  of  the  criminal  law,  evidenced  by 
the  defendant's  threat  to  bribe  one  of  its  pub- 
lic officers,  stopped  to  conspire  to  entice  a 
man  to  commit  a  crime  and  become  a  crim- 
inal. The  representative  of  the  state  took  its 
records,  and  sought  to  make  their  voluntary 
delivery  to  the  defendant  a  crime.  This  court 
has  held  that  a  process  server,  employed  by 
a  railroad  company  to  subpoena  witnesses  to 
testify  in  a  pending  suit,  represented  the  com- 
pany, and  acted  within  the  scope  of  his  duty 
and  employment,  when  engaged  in  an  attempt 
to  bribe  witnesses  to  testify  falsely  in  the 
case;  that,  although  an  attempt  to  suborn 
witnesses  was  unlawful,  yet  the  act  of  the 
agent  bound  the  principal,  and  his  unlawful 
act  would  be  Imputed  to  the  corporation. 
Xowack  v.  Met  St  Ry.  Co.,  166  N.  Y.  433, 
00  N.  E.  82,  54  L.  R.  A.  682,  82  Am.  St  Rep. 
(S91.  In  view  of  this  decision,  It  Is  difficult 
to  see  upon  what  ground  or  for  what  reason 
it  is  asserted  in  this  case  that  the  district 
attorney's  office  did  not  represent  the  state, 
and  that  the  acts  of  the  detective,  set  in 
motion  by  the  office,  cannot  be  imputed  to 
the  state.  If  the  public  prosecutor  and  his 
detective  did  not  represent  the  state,  they  did 
not  represent  the  law;  and,  if  they  did  not 
represent  the  law,  they  most  have  been  using 
records  of  the  criminal  courts  in  eating 
houses  and  other  public  places  In  order  to 
tempt  the  unwary. 

I  have  said  that  there  was  no  precedent 
In  this  state  to  uphold  this  Judgment  and 
fortunately  that  Is  true.  There  are  prece- 
dents that  justify  the  state  and  its  officers, 
when  a  crime  has  been  committed,  to  en- 
trap the  perpetrator  by  acts,  admissions,  or 
circumstances,  or.  in  other  words,  to  procure 
evidence  to  convict  a  party  of  a  crime  with 
which  he  is  charged.  All  the  cases  cited 
seem  to  be  authorities  of  that  character.  I 
have  no  comment  to  make  upon  them,  but  I 
think  it  may  be  safely  asserted  that  never 
before  in  this  state  have  the  courts  been 
called  upon  to  pass  on  a  case  where  the  crime 
was  created  by  the  act,  advice,  and  procure- 
ment of  the  commonwealth.  But  while  it  is 
true  that  no  prosecution  like  this  has  ever 
come  before  any  of  the  courts  of  this  state, 
our  sister  states  have  not  been  so  fortunate. 

The  law  upon  the  subject  is  well  discussed 
In  the  case  of  State  v.  Hayes,  105  Mo.  76,  16 


S.  W.  514,  24  Am.  St  Rep.  360.  In  that 
case  the  accused  proposed  to  another  to  com- 
mit burglary  of  a  storehouse.  The  other 
consented,  or  pretended  to  consent  but  like 
Meloy  in  this  case;  proceeded  to  inform  the 
authorities,  and  then  went  with  the  accused 
to  the  storehouse,  and  entered  it  by  raising 
a  window  with  the  assistance  of  the  accused. 
He  handed  out  a  piece  of  bacon  to  the  ac- 
cused, who  assisted  him  out  of  the  building. 
The  accused  took  the  bacon,  and  was  ar- 
rested while  carrying  It  away;  the  whole 
transaction  having  previously  been  arranged 
with  the  authorities.  It  was  held  that  the 
accused  could  not  be  convicted  of  either 
burglary  or  larceny. 

In  State  v.  Hull,  33  Or.  56,  64  Pac  159,  72 
Am.  St  Rep.  694,  the  accused  had  been  con- 
victed of  stealing  cattle.  It  appeared,  how- 
ever, that  a  person  employed  by  the  owner 
to  detect  suspected  thieves,  of  which  the  de- 
fendant was  one,  co-operated  or  pretended  to 
co-operate  with  them  or  with  the  accused  In 
planning  and  carrying  out  the  larceny  and 
asportation.  It  was  held  that  It  was  not 
larceny,  and  the  conviction  was  reversed. 
The  case  of  People  v.  Collins,  53  Cat  185,  is 
to  the  same  effect 

The  principle  at  the  bottom  of  all  the  cases 
is  this,  viz.,  that  a  person  decoyed  by  others 
into  the  doing  of  some  act  that  otherwise 
would  be  a  crime  Is  no  criminal,  in  the  eye 
of  the  law,  unless  the  persons  inducing  or 
procuring  him  to  do  the  act  were  themselves 
criminals,  intending  to  commit  the  crime. 
Hence  the  defendant  in  this  case  committed 
no  crime  unless  Meloy  and  the  district  at- 
torney themselves  intended  to  and  did  com- 
mit a  crime.  But  that  hypothesis  Is  simply 
absurd. 

In  State  v.  Stlckney,  53  Kan.  308,  36  Pac. 
714,  4Z  Am.  St  Rep.  284,  the  court  said:  "If 
Payne  was  employed  by  the  owner  to  open 
the  door  and  decoy  the  appellant  within  the 
building,  and  the  entrance  was  with  the 
consent  of  the  owner,  then  certainly  the  ap- 
pellant cannot  be  held  responsible  for  a  bur- 
glarious entry." 

In  Williams  v.  State,  55  Oa.  391,  the  court 
said:  "It  is  difficult  to  see  how  a  man  may 
solicit  another  to  commit  a  crime  upon  his 
property,  and,  when  the  act  to  which  he  was 
Invited  has  been  done,  be  heard  to  say  that 
he  did  not  consent  to  it  In  the  present  case, 
but  for  the  owner's  incitement  through  his 
agent  the  accused  may  have  repented  of  the 
contemplated  wickedness  before  It  had  de- 
veloped into  act  It  may  have  stopped  at 
sin,  without  putting  on  the  body  of  crime. 
To  stimulate  unlawful  intentions,  with  the 
motive  of  bringing  them  to  punishable  ma- 
turity, is  a  dangerous  practice.  Much  better 
Is  it  to  wait  and  see  if  they  will  not  expire. 
Humanity  is  weak.  Even  strong  men  are 
sometimes  unprepared  to  cope  with  tempta- 
tion and  resist  encouragement  to  evil." 

In  People  v.  McCord,  76  Mich.  200.  42  N. 
W.  1106,  the  court  said:    "But  our  duty  to 
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public  Justice  arid  decency  requires  us  to 
dispose  of  the  other  views  of  the  case.  In 
some  of  Its  features,  it  is  one  of  the  most 
disgraceful  Instances  of  criminal  contrivance 
to  induce  a  man  to  commit  a  crime,  in  order 
to  get  him  convicted,  that  has  ever  been  be- 
fore us.  If  the  prisoner's  statement  is  be- 
lieved—and the  court,  in  the  latter  part  of 
the  charge,  seems  to  have  assumed  It  was 
probable— he  was  not  the  active  agent  in  the 
crime,  but  guilty  of  aiding  and  abetting  Flint, 
and  therefore  only  guilty  If  Flint  was  guilty. 
It  would  be  absurd  to  hold  Flint  guilty  of 
burglary.  He  did  what  he  was  expected  to 
do,  and  had  no  such  Intent  as  would  hold  him 
responsible.  It  may  be  true  that  a  person 
does  not  lose  the  character  of  an  Injured  par- 
ty by  merely  waiting  and  watching  for  ex- 
pected developments.  Possibly— but  we  do 
not  care  to  decide  this— leaving  temptation 
in  the  way,  without  further  inducement,  will 
not  destroy  the  guilt,  In  law,  of  the  person 
tempted,  although  it  Is  a  diabolical  business, 
which,  If  not  punishable,  probably  ought  to 
be.  But  it  would  be  a  disgrace  to  the  law 
if  a  person  who  had  taken  active  measures 
*x>  persuade  another  to  enter  bis  premises 
and  take  his  property  can  treat  the  taking  as 
a  crime,  or  qualify  any  of  the  acts  done  by 
invitation  as  criminal.  What  is  authorized 
to  be  done  Is  no  wrong,  in  law,  to  the  Insti- 
gator." 

In  Love  v.  People,  160  III.  501,  43  N.  E. 
710,  32  L.  R.  A.  139,  the  court  said:  "Acts, 
otherwise  criminal,  done  by  a  party  against 
property  at  the  Instigation  and  by  the  en- 
couragement of  a  detective,  who  acts  In 
pursuance  of  a  plan  previously  arranged 
with  the  owner  of  the  property,  do  not  con- 
stitute a  crime.  *  *  *  If  he  could  make 
the  criminal,  and  induce  the  commission  of 
the  crime,  and  cause  the  arrest  of  the  actor, 
or  throw  around  him  a  web  of  circumstan- 
ces that  would  lead  to  a  conviction,  it'  would 
redound  to  the  glory  of  his  chief  and  cause 
his  advancement  With  him  the  end  justi- 
fied the  means,  and  the  reputation  of  the 
agency  to  which  he  belonged  and  his  own  ad- 
vancement were  apparently  his  object.  Such 
means  and  agents'  are  more  dangerous  to  the 
•welfare  of  Society  than  are  the  crimes  they 
were  intended  to  detect  and  the  criminals 
they  were  to  arrest.  •  •  •  strong  men 
are  sometimes  unprepared  to  cope  with 
temptation  and  resist  encouragement  to  evil 
when  financially  embarrassed  and  Impover- 
ished. A  contemplated  crime  may  never  be 
developed  into  a  consummated  act.  To  stim- 
ulate unlawful  Intentions  for  the  purpose 
and  with  the  motive  of  bringing  them  to  ma- 
turity, so  the  consequent  crime  may  be  pun- 
ished, is  a  dangerous  practice.  It  is  safer 
law  and  sounder  morals  to  hold,  where  one 
arranged  to  have  a  crime  committed  against 
bis  property  or  himself,  and  knows  that  an 
attempt  is  to  be  made  to  encourage  others 
to  commit  the  act  by  one  acting  in  concert 
with  such  owner,  that  no  crime  Is  thus  com- 


mitted. The  owner  and  his  agent  may  watt 
passively  for  the  would-be  criminal  to  perpe- 
trate the  offense,  and  each  and  every  part  of 
it  for  himself,  but  they  must  not- aid,  encour- 
age, or  solicit  him  that  they  may  seek  to 
punish.  After  a  careful  consideration  of  the 
evidence  in  this  record,  and  with  a  deliber- 
ate regard  for  the  importance  of  the  ques- 
tion under  discussion,  we  are  constrained  to 
hold  the  evidence  does  not  sustain  this  con- 
viction. The  Judgment  is  reversed,  and  the 
defendant  is  ordered  discharged." 

In  Connor  v.  People,  18  Colo.  373,  33  Pac. 
159,  25  L.  R.  A.  341,  36  Am.  St  Rep.  295,  the 
court  said:  "In  the  case  under  consideration, 
the  only  evidence  of  the  Inception  of  the 
scheme  to  rob  the  express  company  is  that  of 
Holliday,  who  states  that  it  was  Instigated 
by  his  superiors  at  St.  Louis,  and  by  him 
suggested  to  the  plaintiffs  in  error.  It  fur- 
ther appears  that  before  the  consummation 
of  the  conspiracy  the  officers  of  the  express 
company  were  informed  of  and  consented  to 
the  scheme;  hence,  under  the  foregoing  au- 
thorities, the  prosecution  cannot  be  sustained. 
We  do  not  wish  to  be  understood  as  intimat- 
ing that  the  services  of  a  detective  cannot 
be  legitimately  employed  in  the  discovery  of 
the  perpetrators  of  a  crime  that  has  been  or 
is.  being  committed;  but  we  do  say  that 
when,  in  their  zeal,  or  under  a  mistaken  sense 
of  duty,  detectives  suggest  the  commission 
of  a  crime,  and  instigate  others  to -take  part 
in  its  commission,  in  order  to  arrest  them 
while  in  the  act  although  the  purpose  may 
be  to  capture  old  offenders,  their  conduct  is 
not  only  reprehensible,  but  criminal,  and 
ought  to  be  rebuked,  rather  than  encouraged, 
by  the  courts." 

In  O'Brien  v.  State,  6  Tex.  App.  665,  the 
court  said:  "When  the  officer  first  suggests 
his  willingness  to  a  person  to  accept  a  bribe 
to  release  a  prisoner  In  his  charge,  and  there- 
by originates  the  criminal  Intent,  and  appar- 
ently Joins. the  defendant  in  a  criminal  act 
first  suggested  by  the  officer,  merely  to  en- 
trap the  defendant  the  case  is  not  within  the 
spirit  of  said  article  307  of  the  Criminal 
Code." 

In  Commonwealth  v.  Blcklngs,  12  Pa.  Dist. 
R.  206,  the  court  said:  "The  liability  of  men 
to  fall  into  crime  by  consulting  their  Inter- 
ests and  passions  is  unfortunately  great, 
without  the  stimulus  of  encouragement  No 
state,  therefore,  can  safely  adopt  a  policy  by 
which  crime  is  to  be  artificially  propagated. 
*  •  *  This  is  virtually  the  case  of  a  de- 
tective who,  by  promising  to  perpetrate  a 
crime,  lures  an  innocent  man  into  aiding  and 
abetting  it;  the  object  being,  not  the  perpe- 
tration of  the  crime,  but  the  luring  of  the 
abettor.  Such  a  proceeding  is  not  a  reality, 
but  merely  a  tragical  farce,  In  which  the  de- 
tective, masquerading  as  a  criminal,  capti- 
vates the  unsophisticated  defendant,  and 
then,  with  mock  heroics,  denounces  him." 

These  cases  and  many  others  that  might 
be  cited  show  very  clearly  the  character  of 
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the  prosecution  disclosed  by  the  record,  as  it 
is  understood  and  treated  in  the  criminal 
law.  This  court,  in  its  indignation  at  the 
defendant's  project  to  bribe  a  public  officer, 
should  not  lose  sight  of  its  own  duty  and 
dignity.  No  court  can  afford  to  close  its  ears 
against  reason,  to  ignore  logic,  and  to  brush 
aside  legal  principles,  in  order  to  put  some 
miscreant  for  a  few  months  in  jail.  We  can- 
not affirm  this  judgment  without  adopting 
and  approving  all  the  acts  and  proceedings 
which  enter  into  the  judgment  and  form  a 
part  of  it.  I  am  not  disposed  to  criticise  the 
learned  district  attorney  for  doing  what  he 
supposed  to  be  his  duty.  No  doubt,  he  acted 
honestly.  But  this  court  has  its  own  duty 
and  responsibility.  If  the  prosecuting  officers 
of  the  state  can  tempt  every  evil-disposed 
person  into  overt  criminal  acts,  and  then 
prosecute  them,  there  is  an  opportunity, 
doubtless,  to  All  the  prisons  to  overflowing. 
But  I  think  we  ought  not  to  approve  of  that 
at  the  expense  of  destroying  fundamental 
maxims  of  the  law. 

We  cannot  affirm  this  judgment  without 
holding  that  fraud  does  not  vitiate  every 
transaction.  If  it  is  committed  by  the  state, 
through  its  officers,  and  for  the  purpose  of 
procuring  evil-disposed  persons  to  manifest 
their  corrupt  intentions  by  overt  acts,  then, 
according  to  the  judgment  in  this  case,  the 
fraud  is  not  only  lawful,  but  commendable. 
We  cannot  hold  that  the  end  always  justifies 
the  means.  We  cannot  bold  that  it  is  more 
important  that  one  evil-disposed  person  shall 
be  put  in  prison  than  that  ninety-nine  in- 
nocent persons  be  acquitted.  It  is.  not  the 
law  yet  that  in  criminal  cases,  where  there 
is  a  doubt  upon  the  law  or  the  facts,  the  peo- 
ple, and  not  the  accused,  shall  have  the  ben- 
efit of  it  It  is  still  law,  at  least  In  theory, 
that  a  person  is  to  be  presumed  innocent  un- 
til shown  to  be  guilty.  It  seems  to  me  that 
some  or  all  of  these  fundamental  maxims 
have  been  Ignored  in  this  case,  and  nothing 
has  been  seen  except  the  evil  purpose  of  the 
defendant  to  bribe  a  public  officer.  If  this 
defendant  is,  in  law,  guilty  of  attempting  to 
steal  the  papers  that  were  banded  to  him 
by  the  detective,  I  have  no  comment  to  make 
upon  the  conduct  of  the  officers  who  devised 
and  carried  out  the  plan.  It  may  be  that 
they  might  be  considered  public  benefactors, 
as  possessing  the  zeal  and  the  vigor  to  pun- 
ish evil  intentions.  But  I  am  not  prepared 
to  make  this  court  a  party  to  the  transaction 
by  giving  it  approval,  as  it  must  logically,  if 
this  judgment  is  affirmed. 

The  argument  of  the  learned  court  below 
in  support  of  the  conviction  .rests  upon  a 
single  proposition,  which  I  quote  from  the 
opinion:  "Having  proposed  the  scheme  and 
set  in  motion  the  forces  by  which  the  indict- 
ments were  actually  removed  from  the  flies 
of  the  court  and  delivered  to  him,  every  act 
from  the  inception  of  the  scheme  to  its  final 
consummation  by  the  delivery  of  the  indict- 
ments was  the  act  of  the  defendant,  no  mat- 


ter by  whom  It  was  performed,  and  It  con- 
stituted him  a  principal  in  the  transaction." 
The  fallacy  of  this  proposition  consists  en- 
tirely in  its  application,  since  every  one  will 
admit  that  a  party  who  employs  or  procures 
another  to  commit  a  crime  is  a  principal 
Whatever  other  persons,  acting  as  his  agents, 
do  in  furtherance  of  the  crime,  may  be  Im- 
puted to  the  one  who  set  the  forces  in  mo- 
tion.   No  one  questions  this  rule  of  law.    But 
did  the  defendant  set  the  district  attorney 
and  his  stall  in  motion?    Were  they  bis  in- 
struments and  agents  in  the  scheme  to  steal 
the    records?     If   so,    they    were   criminals 
worse  than  the  defendant,  since  they  were 
the  sworn  officers  of  the  law,  and  intrusted, 
for  the  time  being,  with  the  custody  and 
safe-keeping  of  the  records.    Were  they  do- 
ing the  defendant's  work,  and  engaged  is 
promoting  and  effectuating  his  evil  purpose 
to  bribe  them?    If  the  proposition  quoted  is 
correct  as  applied  to  this  case,  it  logically 
follows  that  they  were  certainly  guilty  of  all 
these  things.    But  that  is  only  a  distorted 
view  of  the  facts,  since  they  were  not  acting 
for  the  defendant    They  were  not  his  agents 
in  crime,  and  in  no  legal  and  proper  sense  did 
they  represent  the  defendant     The    whole 
scheme  that  was  finally  consummated  in  the 
saloon,  when  the  detective  succeeded  In  get- 
ting  the   records   in   the   defendant's    coat 
pocket  for  an  instant  of  time,  originated  with 
themselves.    There  was  not  and  could  not 
have  beenj  any  crime  whatever,  without  the 
active  aid,  procurement  encouragement,  and 
connivance  of  these  public  officers,  and  hence 
there  was  not  In  law,  any  crime  at  all. 
There  was  an  evil  purpose  in  the  defendant's 
mind,  which  was  never  carried  out  or  con- 
summated.    The  proposition  of  the  learned 
court  quoted  above  virtually  and   logically 
represents  the  district  attorney's  office  as  aid- 
ing the  defendant  and  therefore  as  an  agen- 
cy  for  the  perpetration   and   promotion   of 
crime.    How  much  more  reasonable,  chari- 
table, and  just  it  would  be  to  present  the 
office  and  its  occupants  in  the  true  light 
namely,  as  representing  the  state  and  acting 
for  it  in  all  that  was  done!     I  should  be 
surprised  if  the  learned,  able,  and  honest 
district  attorney  would  desire  to  be  repre- 
sented as  acting  In  any  other  capacity;    and 
I  will  add  it  is  much  more  complimentary 
to  him  to  treat  the  transaction  in   the   sa- 
loon,  when  the  records  were  produced  by 
his  detective,  as  a  mere  farce  or  experiment 
rather  than  a  crime,  which,  if  committed  at 
all,  was  by  his  aid,  advice,  and  procurement 
It  was  not  only  harmless,  but  the  whole  per- 
formance was  absolutely  silly,  since  copies 
of  the  six  indictments  were  in  the  district 
attorney's  office,  and  the  loss  of  the  originals 
could  not  embarrass  the  prosecution  In  the 
least    The  defendant  though  a  lawyer  him- 
self, evidently  did  not  see  what  a  silly  pro- 
ject the  whole  scheme  was,  but  certainly 
the  district  attorney,  his  assistant,  and  the 
detective  must  have  known.    The  genius  and 
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vigilance  that  can  convert  evil  thoughts  into 
criminal  acts  might  be  admired,  but  on  sober 
reflection  no  public  officer  can  think  it  fair 
or  proper  to  be  represented  as  giving  aid, 
advice,  or  assistance  to  an  evil-disposed  per- 
son, that  may  enable  Mm  to  do,  or  appear  to 
do,  the  things  that  constitute  a  crime.  It 
Is  plain  from  the  opinions  that  I  have  quoted 
from  the  courts  of  sister  states  that  those 
tribunals  entertain  no  such  views  of  this 
transaction  as  those  expressed  by  the  learned 
court  below  In  this  case.  These  cases  bold 
that  such  a  transaction  does  not  amount  to 
any  crime,  and,  in  my  opinion,  they  are  the 
expression  of  good  sense  and  sound  law. 
That  view  is  safer  for  the  public,  and  much 
more  charitable  to  the  officers  themselves.  I 
would  not  give,  to  them  the  character  of 
agents  carrying  but  the  defendant's  evil  pur- 
pose, but  rather  as  engaged  in  a  harmless 
farce  or  experiment.  The  fundamental  ques- 
tion in  this  case  Is  plain  and  simple,  and  it 
is  this:  Can  the  state,  through  one  of  its 
own  officers  and  agents,  on  learning  that  one 
of  its  citizens  harbors  criminal  designs  in 
his  mind,  and  has  a  criminal  inclination,  en- 
ter upon  a  plan  to  tempt  him,  suggest  to  bim 
-what  to  do  in  order  to  accomplish  his  crim- 
inal purpose,  take  records  from  the  files  in 
pursuance  of  the  plan,  and  deliver  them  for 
a  sum  of  money  previously  agreed  upon,  all 
conceived  and  carried  out  in  fraud  for  the 
very  purpose  of  -decoying  the  person  into 
some  criminal  act  in  order  to  prosecute  him 
for  the  same,  upon  the  sole  ground  that  its 
peace  and  dignity  have  by  that  act  been  in- 
sulted and  violated?  I  have  no  hesitation  in 
asserting  that  an  act  thus  procured  and 
manufactured  cannot  be  a  punishable  crime, 
either  in  the  domain  of  law,  of  morals,  or 
of  common  sense. 

It  has  been  said,  with  perhaps  much  truth, 
that  it  is  and  always  has  been  the  natural 
disposition  of  mankind  to  reverence  law 
more  in  its  high  abuses  and  summary  move- 
ments than  in  its  calm  and  constitutional  en- 
ergy, when  it  dispensed  blessings  with  an 
unseen  but  liberal  band.  Courts  cannot  in- 
spire much  respect  for  the  majesty  and  dig- 
nity of  law  or  the  orderly  administration  of 
Justice  when  they  depart  from  sound  and  set- 
tled principles  in  order  to  crown  with  suc- 
cess the  traps  devised  by  public  officers  to 
decoy  evil-minded  persons  into'  the  commis- 
sion of  acts  which  under  other  circumstances 
would  be  criminal.  When  the  state  and  its 
officers  come  into  a  court  of  Justice,  demand- 
ing the  punishment  of  a  person  accused  of 
crime,  they  ought  to  appear  there  with  clean 
hands,  and  not  as  a  part  of  the  forces  that 
procured  the  consummation  of  the  unlawful 
act. 

The  highest  and  most  enlightened  court  is 
liable  to  be  misled  by  plausible  and  distorted 
arguments.  But  in  this  case  the  wayfaring 
man  cannot  err,  since  be  has  the  force  of  rea- 
son and  the  light  of  authority  to  guide  him. 
This  judgment  can  be  affirmed   with   the 


strong  hand  of  power,  but  it  is  quite  useless 
to  try  to  cover  it  with  a  glamour  of  reason 
or  law.  The  evil  purpose  pf  this  defendant, 
never  consummated,  ought  not  to  have  any 
more  Influence  over  the  question  involved  in 
this  case  than  the  smallest  pebble  on  the 
shore  over  the  turbulent  and  angry  waves  of 
the  sea.  I  think  the  approval  of  this  judg- 
ment is  a  bad  precedent,  since  we  cannot  es- 
cape adopting  acts  and  arguments  that  are 
only  a  virtual  modification  of  the  arguments 
In  support  of  lynch  law.  It  is  not  worth 
while  for  this  court  to  become  a  party  to 
this  transaction  for  the  sake  of  sending  this 
defendant,  who,  sovfar  as  we  know,  is  a  bad 
man,  to  a  prison  for  a  few  months. 

There  was  a  ruling  made  by  the  learned 
trial  judge  which  seems  to  me  should  not  be 
ignored.  The  people  were  permitted  to  prove 
that,  about  the  time  the  transaction  referred 
to  took  place,  an  assistant  district  attorney 
was  engaged  in  investigating  the  cause  of 
the  death  of  a  man  named  Hagaman.  The 
assistant  himself  was  put  upon  the  stand, 
and  he  testified  that  the  body  bad  been  ex- 
humed; that  an  autopsy  had  been  perform- 
ed; that  the  record  of  the  pathologist  had 
been  received;  that  the  organs  of  the  dead 
man  had  been  preserved,  and  were  in  process 
of  a  chemical  analysis  by  the  expert;  that 
Dr.~Flower,  supposed  to  know  something 
about  the  conditions  surrounding  the  death, 
had  been  examined,  and  the  written  state- 
ments taken;  that  the  autopsy  was  held  at 
Poughkeepsie  where  Hagaman  was  buried. 
All  these  things,  he  said,  took  place  in  Jan- 
uary or  February,  previous  to  the  transac- 
tion in  question.  The  assistant  testified  that, 
as  head  of  the  homicide  bureau,  he  bad 
charge  of  the  proceedings  against  Flower; 
that  the  matter  had  been  submitted  to  the 
grand  jury;  and  that  the  assistant  had  col- 
lected the  evidence.  Now,  what  all  these 
matters  had  to  do  with  the  question  before 
the  court,  which  manifestly  was  whether  the 
defendant  stole  or  attempted  to  steal  the  in- 
dictments when  he  put  them  in  his  pocket 
for  a-  moment  in  the  saloon,  it  is  utterly  im- 
possible to  conceive.  The  defendant  was  not 
indicted  for  or  charged  with  bribery,  nor  for 
any  complicity  or  connection  with  the  death 
of  Hagaman.  It  seems  that  it  was  a  sub- 
ject that  had  been  widely  discussed  in  all 
the  papers,  and  the  name  of  Flower,  the  de- 
fendant's client,  had  been  connected  in  some 
way  with  the  matter.  The  evidence  was  all 
objected  to  by  the  defendant's  counsel.  The 
objections  were  overruled  in  every  case,  and 
exceptions  taken.  This  evidence  could  serve 
only  one  purpose,  and  that  was  to  present 
the  defendant  before  the  Jury  as  an  associate, 
friend,  and  counselor  of  a  man  who  was  sus- 
pected, If  not  accused,  of  murder.  The  rul- 
ing of  the  learned  trial  judge  admitting  this 
evidence  against  the  defendant's  exception 
and  objection  was  manifestly  prejudicial  to 
the  defendant's  rights  to  a  degree  which  is 
difficult  to  describe.     If  the  defendant  had 


Digitized  by 


Google 


798 


70  NORTHEASTERN  REPORTER. 


(N.T. 


b«en  Indicted  for  bribery  or  for  an  attempt 
to  bribe  the  district  attorney  or  his  assistant, 
it  Is  possible  that- this  evidence  could  be  Jus- 
tified, but  a  motive  for  the  commission  of 
one  crime  is  not  evidence  in  the  prosecution 
for  another  and  different  offense.  It  seems 
to  me  that  the  ruling  embodies  a  fatal  error, 
and,  even  if  the  testimony  was  not  as  clearly 
Incompetent  on  Its  face  as  it  appears  to  be, 
the  presumption  is  that  It  prejudiced  the  ac- 
cused, under  the  settled  rule  of  this  court 
People  v.  Koerner,  154  N.  Y.  377,  48  N.  B. 
780;  People  v.  Helmer,  154  N.  Y.  603,  49  N. 
H.  249;  Stokes  v.  People,  53  N.  Y.  183,  13 
Am.  Rep.  492;  Greene  v.  White,  37  N.  Y. 
405. 

The  'Judgment  of  conviction  should  be  re- 
versed, and  a  new  trial  granted. 

BARTLETT,  J.  (dissenting).  I  concur  In 
the  result  reached  by  Judge  O'BRIEN. 

It  is  argued  that  the  error  In  the  reasoning 
of  counsel  for  the  defendant  consists  In  as- 
suming that  the  district  attorney  and  his  de- 
tective represented  the  state  of  New  York 
in  the  scheme  devised  In  the  district  attor- 
ney's office  to  entrap  the  defendant  I  deem 
this  the  crucial  point  in  the  case.  Tbe  dis- 
trict attorney  and  his  detective  undoubtedly 
acted  upon  the  theory  that  they  were  repre- 
senting the  state,  and  doing  it  a  great  service 
in  bringing  this  defendant  into  a  situation 
that  would  result  In  conviction,  and,  as  they 
supposed,  merited  punishment  This  was  an 
unfortunate  error  of  judgment  It  Is  a  violent 
assumption,  under  the  circumstances,  that  the 
district  attorney  and  his  detective  were  acting 
as  private  citizens,  and  the  state  was  not 
bound  in  any  way  by  what  they  did.  The 
state,  as  a  legal  entity,  can  only  be  represent- 
ed by  officers  duly  authorized  to  exercise  cer- 
tain of  its  powers  resting  In  its  absolute  sov- 
ereignty. In  the  case  at  bar,  according  to  the 
testimony  of  the  people's  witnesses,  the  dis- 
trict attorney  was  advised  that  the  defendant 
had  expressed  the  desire  to  one  of  these  wit- 
nesses to  bribe  an  assistant  district  attorney 
to  withdraw,  misplace,  or  lose  the  six  indict- 
ments against  Flower,  or  go  into  court  and  op- 
pose a  motion  to  quash  the  indictments  in  such 
a  manner  as  to  permit  It  to  succeed.  This 
wicked  purpose  to  bribe  an  official,  existing 
In  the  mind  of  the  defendant,  and  communi- 
cated to  a  man  whom  he  supposed  was  his 
friend,  represents  his  extreme  position  at  the 
time  the  district  attorney  was  advised  that 
one  of  his  assistants  might  be  improperly  ap- 
proached. No  crime  had  been  committed  or 
attempted.  It  will  be  observed  that  according 
to  tbe  people's  witnesses,  the  intention  lurking 
in  the  defendant's  mind  was  bribery.  He  did 
not  contemplate  getting  possession  of  the  In- 
dictments himself;  his  idea  being  that  the  as- 
sistant district  attorney,  If  capable  of  being 
bribed,  might  lose  or  misplace  them,  or  defend 
In  a  half-hearted  manner  a  motion  made  to 
quash  them.  At  this  Juncture  the  scheme  was 
devised  in  the  district  attorney's  office  of  al- 


lowing one  of  Its  detectives  to  place  himself 
In  communication  with  the  defendant  and 
assure  him  that  he  sustained  such  relations  to 
the  district  attorney's  office  and  assistant  dis- 
trict attorney  as  would  serve  his  purpose. 
This  plan  was  carried  out  and  resulted  in 
leading  the  defendant  Into  the  supposed  com- 
mission of  two  entirely  distinct  crimes,  to  wit: 
(1)  An  attempt  to  commit  the  crime  of  will- 
fully, etc.,  removing,  etc.,  a  public  document, 
1.  e.,  certain  indictments,  in  violation  of  sec- 
tion 94  of  the  Penal  Code;  (2)  the  crime  of  at- 
tempted grand  larceny  in  the  second  degree, 
by  attempting  to  steal  the  aforesaid '  Indict- 
ments. This  was  not  a  scheme  or  device  to 
detect  crime  already  committed,  wherein  se- 
crecy and  deception  are  often  resorted  to  In 
order  to  bring  the  guilty  to  punishment  but 
It  was  a  plan  to  entrap  the  defendant  who  up 
to  that  time  bad  commited  no  crime  whatever, 
but  was  planning  In  his  own  mind  a  wicked 
scheme  to  bribe  an  assistant  district  attorney. 
In  order  to  carry  out  the  scheme  of  the  dis- 
trict attorney.  It  required  the  exercise  of  the 
great  power  and  discretion  conferred  upon 
him  by  law.  The  Indictments  In  question 
were  on  file  in  the  clerk's  office,  and  no  court 
or  officer  had  the  power,  under  the  law,  to  re- 
move them  for  the  purposes  contemplated  by 
this  scheme.  Code  Civ.  Proc.  5  866.  This  sec- 
tion permits  records  to  be  brought  Into  court 
in  the  custody  of  a  clerk  when  necessary,  and, 
when  they  are  required  at  any  other  place, 
they  may  be  removed  by  order  of  the  court 
specifying  that  the  production  of  the  original 
Instead  of  the  transcript  Is  necessary.  The 
district  attorney  obtained  this  order  of  the 
court,  and  secured  the  possession  of  the  In- 
dictments In  question;  giving  his  official  re- 
ceipt therefor.  Nevertheless  this  defendant  Is 
Indicted  for  removing  filed  documents  from  a 
public  office  and  stealing  the  same.  The  In- 
dictments were  removed  from  the  files  of  a 
public  office  by  the  district  attorney,  and  were 
in  his  official  custody  and  control  every  mo- 
ment of  time  until  they  were  returned  to  the 
proper  custodian,  and  tie  receipt  given  for  the 
same  taken  up.  The  farce  enacted  In  the  sa- 
loon where  this  defendant  was  surrounded  by 
the  officers  of  the  law  shocks  the  sense  of  jus- 
tice, and,  if  the  state  disapproves  this  mode 
of  procedure,  it  should  renounce  its  unsavory 
fruits.  In  order  to  reach  the  conclusion  that 
the  district  attorney  did  not  represent  the 
state  In  devising  and  carrying  out  this  scheme, 
we  are  compelled  to  regard  him  merely  as  the 
agent  of  the  state,  exceeding  his  authority  In 
the  premises.  I  am  of  opinion  that  this  famil- 
iar principle  of  the  law  of  agency  has  no  ap- 
plication to  this  case.  It  Is  essential  that  the 
sovereignty  of  the  state  should  be  duly  repre- 
sented by  its  officials,  and  there  is  no  valid 
reason  why  It  should  not  be  bound  by  tbe  ac- 
tion of  the  district  attorney  when  he  commits 
a  grave  error  of  judgment.  The  argument 
that  the  district  attorney  and  his  detective  did 
not  represent  tbe  state  in  this  prosecution  per- 
mits tbe  inference  that  if  they  did  this  con- 
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victlon  could  not  stand.  It  ia  contrary  to 
public  policy  and  Bound  reason,  when  a  de- 
fendant is  entrapped  by  the  district  attorney's 
office  into  the  commission  of  a  crime  he  did 
not  originally  contemplate,  that  the  state 
should  be  able  to  say  it  will  treat  the  alleged 
criminal  precisely  as  if  the  crime  for  which  he 
was  indicted  originated  in  his  own  wicked 
intention,  unaided  by  the  officials  who  claim 
to  represent  it  and  who  deliberately  induced 
him  to  act 

In  the  case  of  Love  v.  People,  160  I1L  501, 
43  N.  E.  710,  32  L.  R.  A  139,  cited  by  de- 
fendant's counsel,  the  court  held:  "Burglary 
is  not  committed  by  those  assisting  a  detective 
in  entering  a  building  and  taking  money  from 
a  safe  in  pursuance  of  a  previously  arranged 
plan  between  him  and  the  owner,  with  the 
sole  intent  of  entrapping  the  others  into  the 
apparent  commission  of  a  crime.  Acts  other- 
wise criminal,  done  by  a  party  against  prop- 
erty at  the  Instigation  and  by  the  encourage- 
ment of  a  detective,  who  acts  in  pursuance  of 
a  plan  previously  arranged  with  the  owner  of 
the  property,  do  not  constitute  a  crime."  Nu- 
merous cases  laying  down  this  same  principle 
of  law  are  cited  from  various  states. 

A  sound  public  policy  requires  that  the 
state  of  New  York  should  be  estopped,  as  is  a 
private  individual  who  seeks  to  induce  a  per- 
son by  scheme  or  device  to  commit  a  crime. 
It  well  comports  with  the  dignity  of  the  state 
to  say  that  it  repudiates  this  action  of  its  offi- 
cials, and  permits  this  defendant,  although 
unworthy,  to  go  free,  because  he  stands  con- 
victed of  a  crime  which  he  never  would  have 
attempted  and  could  not  have  committed  save 
by  the  assistance  of  those  who  on  this  occa- 
sion, however  proper  their  motives,  have  mis- 
represented it 

I  vote  for  reversal. 

PARKER,  C.  J.,  and  HAIGHT,  CULLEN, 
and  WERNER,  JJ.,  concur  with  VANN,  J. 
O'BRIEN  and  BARTLETT,  JX,  read  dissent- 
ing opinions. 

Judgment  of  conviction  affirmed. 


(178  N.  T.  BO) 

PIERSON  et  al.  v.  SPEYER. 

(Court  of  Appeals  of  New  York.    April  26, 
1904.) 

RIPARIAN  RIGHTS— WATER  OF  STREAM— REASON- 
ABLE USE— INJUNCTION. 

1.  A  riparian  owner  may  use  the  water  flow- 
ing in  a  natural  stream  over  his  premises  for 
domestic  purposes,  and  to  furnish  power  to  run 
machinery  and  to  irrigate  his  land,  when  the 
amount  so  used  is  not  out  of  proportion  to  the 
size  of  the  stream,  and  create  ponds  for  fish  and 
small  fowl,  so  long  as  they  are  not  large  enough 
to  materially  diminish,  by  evaporation,  the  quan- 
tity of  water  usually  flowing  in  the  stream.    • 

2.  An  upper  riparian  owner  built  a  dam  over 
the  stream  in  order  to  use  the  water  for  both 
ornamental  and  domestic  purposes,  and  the  low- 
er riparian  owner  sought  an  injunction  restrain- 
ing him  from  in  any  manner  interfering  with 


the  water  of  the  stream  so  as  to  diminish  its 
natural  flow.  The  court  found  that  by  the  act 
of  the  upper  riparian  owner  a  much  larger  sur- 
face of  water  was  exposed  to  evaporation  and 
absorption  than  otherwise  would  have  been  ex- 
posed, so  as  to  deprive  the  lower  riparian  owners 
of  the  use  of  water  to  which  they  were  entitled. 
Held  not  to  authorize  an  injunction,  in  the  ab- 
sence of  a  finding  that  the  use  made  by  defend- 
ant was  unreasonable  under  the  circumstances. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision,   Second   Department. 

Action  by  Paul  M.  Pierson  and  others 
against  James  Speyer.  From  a  judgment  of 
the  Appellate  Division  (81  N.  Y.  Supp.  636) 
affirming  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed. 

Charles  J.  Fay  and  Darius  E.  Peck,  for 
appellant.    Smith  Lent,  for  respondents. 

HAIGHT,  J.  This  action  was  brought  to 
enjoin  the  defendant  from  intercepting  the 
flow  of  water  In  a  natural  stream  through 
his  premises,  or  in  any  manner  interfering 
with  the  same  so  as  to  diminish  the  natural 
flow  of  water  therein  through  the  plaintiffs' 
premises.  The  defendant  was  the  upper  ri- 
parian owner  and  the  plaintiffs  the  lower 
owners  of  the  stream  in  question.  The  plain- 
tiffs had  constructed  a  dam  -  and  reservoir 
by  which  they  impounded  the  waters  of  the 
stream  for  the  purpose  of  supplying  water 
daily  to  the  growing  of  roses,  a  business  in 
which  they  were  engaged.  In  the  summer 
of  1890  the  defendant  constructed  a  dam 
across  the  stream  upon  his  own  premises, 
thereby  creating  a  reservoir  about  1%  acres 
In  extent,  and  Impounded  the  water  therein 
for  both  ornamental  and  domestic  purposes. 
The  trial  court  found  as  a  fact  that  by  rea- 
son of  the  construction  of  the  dam  and  reser- 
voir by  the  defendant  "a  much  larger  sur- 
face of  water  is  exposed  to  sun  and  air  than 
otherwise  would  be  exposed,  and  the  in- 
creased evaporation  and  absorption  caused 
the  water  to  cease  flowing  to  and  over  the 
plaintiffs'  land,  and  deprived  .them  of  the 
use  of  water  to  which  they  were  entitled." 
There  was  no  finding  of  fact  that  the  defend- 
ant's use  of  the  water  was  unreasonable. 
The  decision  was  In  what  is  commonly  desig- 
nated the  "long  form,"  containing  specific 
findings  of  fact  and  conclusions  of  law. 
Upon  these  findings  a  judgment  was  entered, 
In  which  the  defendant  "is  enjoined  and  re- 
strained from  continuing  or  permitting  to 
continue  the  dam  erected  by  him  herein  de- 
scribed in  said  complaint,"  etc. 

We  think  the  judgment  entered  in  this  case 
was  not  authorized  by  the  findings  of  fact 
made  by  the  trial  court.  It  is  not  pretended 
that  the  defendant  made  any  unreasonable 
use  of  the  water  flowing  through  the  stream 
upon  his  premises,  that  he  diverted  or  pol- 
luted It,  or  that  he  decreased  the  amount  of 
the  flow  other  than  by  that  which  was 
caused  from  evaporation  and  absorption.  A 
riparian  owner  is  entitled  to  a  reasonable 
use  of  the  water  flowing  In  a  natural  stream 
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over  his  premises.  He  may  use  It  for  do- 
mestic purposes,  both  in  bis  house  and  his 
barn,  and  may  consume  It  for  the  support 
of  his  horses,,  his  cattle,  and  his  poultry. 
He  may  temporarily  detain  it  by  dams,  in 
order  to  furnish  power  to  run  machinery  and 
for  the  purpose  of  Irrigation  of  his  lands, 
•when  the  amount  used  is  reasonable,  and 
la  not  out  of  proportion  to  the  size  of  the 
stream.  He  may  also  construct  ornamental 
ponds,  and  store  them  with  flsh,  or  use  them 
for  his  geese,  his  ducks,  or  his  swans,  so  long 
as  the  size  of  the  ponds  Is  not  so  large  as 
to  materially  diminish,  by  evaporation  and 
absorption,  the  quantity  of  water  usually 
flowing  in  the  stream.  The  rights  of  ri- 
parian owners  have  been  the  subject  of  re- 
eent  consideration  in  this  court  in  the  case 
of  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  303- 
820,  58  N.  E.  142,  147,  51  L.  R.  A.  o87,  79 
Am.  St  Rep.  643,  in  which  the  authorities 
and  text-writers  upon  the  subject  have  been 
collected  and  cited.  In  that  case  Judge 
Vann  states  the  general  rule  as  follows:  "A 
riparian  owner  Is  entitled  to  a  reasonable 
use  of  the  water  flowing  by  his  premises  In  a 
natural  stream,  as  an  incident  to  his  owner- 
ship of  the  soil,  and  to  have  it  transmitted 
to  him  without  sensible  alteration  in  qual- 
ity or  unreasonable  diminution  in  quantity. 
While  be  does  not  own  the  running  water, 
he  has  the  right  to  a  reasonable  use  of  It  as 
It  passes  by  his  land.  As  all  other  owners 
upon  the  same  stream  have  the  same  right 
the  right  of  no  one  is  absolute,  bnt  is  quali- 
fied by  tbe  right  of  the  others  to  have  the 
stream  substantially  preserved  In  its  natural 
size,  flow,  and  purity,  and  to  protection 
against  material  diversion  or  pollution.  This 
Is  the  common  right  of  all,  which  must  not 
be  Interfered  with  by  any.  Tbe  use  of  each 
must,  therefore,  be  consistent  with  the  rights 
of  the  others,  and  the  maxim  of  sic  ntere 
tuo  observed  by  all.  Tbe  rule  of  the  ancient 
common  law  Is  still  In  force — 'Aqua  currit  et 
debet  currere,  ut  currere  solebat'  Consump- 
jtlon  by  watering  cattle,  temporary  deten- 
tion by  dams  in  order  to  run  machinery,  Irri- 
gation when  not  out  of  proportion  to  the  size 
of  tbe  stream,  and  some  other  familiar  uses, 
although  in  fact  a  diversion  of  the  water 
involving  some  loss,  are  not  regarded  as  an 
unlawful  diversion,  but  are  allowed  as  a  nec- 
essary incident  to  the  use  In  order  to  effect 
the  highest  average  benefit  to  all  the  ri- 
parian owners.  As  tbe  enjoyment  of  each 
must  be  according  to  bis  opportunity,  and  tbe 
upper  owner  has  the  first  chance,  the  lower 
owners  must  submit  to  such  loss  as  is  caus- 
ed by  reasonable  use."  See,  also,  Broom's 
Legal  Maxima,  p.  »373;  Pomeroy  on  Water 
Rights,  M  7,  8;  Cummings  v.  Barrett,  10 
Cush.  186. 

The  defendant  In  this  case,  as  we  have 
seen,  was  the  upper  riparian  owner.  By 
reason  thereof  he  had  the  right  to  the  first 
reasonable  use  of  the  water  flowing  through 
tbe  stream,   taking .  Into  consideration   the 


size  and  velocity  thereof;  and,  ta  the  ab- 
sence of  a  finding  that  the  use  made  by 
him  of  the  water  under  the  circumstances 
.was  unreasonable,  there  was  no  basis  for  the 
Judgment  that  was  entered  herein. 

It  follows  that  the  Judgment  sbonld  be  re- 
versed, and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

PARKER,  O.  J.,  and  O'BRIEN,  BART. 
LETT,  VANN,  CULLEN,  and  WEliNER, 
JJ.,  concur. 

Judgment  reversed,  etc. 

(182  Ind.  696) 
MOORE  ▼.  ZUMBRUM.* 
(Supreme  Court  of  Indiana.    April  22,  18040 

APPEAL— FALLUMB  OF  APPKUJDC  TO  ACT — IX- 
VEBSAL. 

1.  Where  for  10  months  after  the  filing  of  ap- 
pellant's brief  no  steps  are  taken  by  appellee, 
and  no  excuse  for  such  conduct  is  offered,  the 
judgment  will  be  reversed. 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty; J.  W.  Adair,  Judge. 

Action  by  Edward  Zumbrum  against  Na- 
than B.  Moore  and  others.  From  a  Judgment 
for  plaintiff,  defendant  Moore  appeals. 
Transferred  from  Appellate  Court  under  sec- 
tion 1337u,  Burns'  Ann.  St  1901.    Reversed. 

W.  B.  Leonard  and  John  W.  Orndorf,  for 
appellant 

DOWLIXO,  J.  This  is  an  action  by  the  ap- 
pellee against  the  appellants  for  damages 
alleged  to  have  been  sustained  by  the  appel- 
lee by  reason  of  the  negligence  and  unsklll- 
fulness  of  tbe  appellants,  who  were  physi- 
cians and  surgeons,  in  their  treatment  of  the 
appellee  during  an  attack  of  illness.  Issues 
were  formed,  and  a  trial  by  a  jury  resulted 
in  a  verdict  In  favor  of  the  appellee  for  $V 
500.  A  motion  for  a  new  trial  was  over- 
ruled, and  Judgment  was  rendered  upon  tbe 
verdict  Moore  alone  appeals,  notice  having 
been  served  upqn  his  codefend.ant 

Errors  are  assigned  upon  the  ruling  of  the 
court  on  demurrers  to  the  several  paragraphs 
of  the  complaint  and  on  the  motion  for  a  new 
trial. 

The  record  was  filed  in  the  Appellate  Court 
April  2,  1903,  and  notices  of  the  appeal  were 
Issued  on  tbe  same  day,  and  were  served  on 
the  appellee.  Tbe  cause  was  fully  briefed 
by  counsel  for  the  appellant,  and  his  briefs 
were  filed  with  tbe  clerk  of  this  court  June 
10,  1003.  Ten  months  have  elapsed  since  the 
filing  of  the  briefs  for  the  appellant  but  no 
steps  of  any  kind  have  been  taken  In  the 
case  by  the  appellee.  No  brief  has  been  filed 
in  bis  behalf,  and  no  excuse  for  not  filing  it 
has  been  shown.  Under  these  circumstances, 
the  silence  and  neglect  of  the  appellee  to  take 
any  steps  In  tbe  cause,  or  to  controvert  any 
of  the  errors  assigned,  may  be  taken  as  a 

1  L  Sec  Appeal  and  Error,  vol  L  Cant.  Die.  I  SlOt, 
•Motion  to  modify  mandate  denied, 
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confession  that  the;  exist,  and  that  the  Judg- 
ment should  be  reversed.  The  rule  In  such 
cases  has  been  plainly  stated  in  several  de- 
cisions that  the  Judgment  may,  In  the  discre- 
tion of  the  court,  be  reversed.  Berkshire  v. 
Galey,  157  Ind.  1,  60  N.  K  896;  Neu  v.  Town 
of  Bourbon,  157  Ind.  476,  62  N.  E  7;  Peo- 
ple's National  Bank  v.  State  ex  rel.,  159  Ind. 
353,  65  N.  E.  6. 

Judgment  reversed,  with  directions  to  the 
court  to  sustain  the  motion  of  the  appellant 
Moore  for  a  new  trial  as  to  him. 

(162  Ind.   609) 

KLEIN  v.  NUGENT  GRAVEL  CO. 
{Supreme  Court  of  Indiana.    April  21,  1904.) 

STREET   IMPROVEMENT— REPORT   OF   CITY   XNGX- 

NEEB— A.SSE88MKNT— VAilDrrTT-OOL- 

LATEBAL  ATTACK. 

1.  Under  Burns'  Ann.  St  1901,  $  4290,  pro- 
viding that  the  owners  of  lots  bordering  on  a 
street  shall  be  liable  for  their  proportion  of  the 
cost  of  a  street  improvement  in  the  ratio  of 
the  front  line  of  their  lots  to  the  whole  line  of 
the  improvement  an  assessment  for  such  im- 
provement should  be  made  against  the  owners 
of  lots  on  both  sides  of  the  street,  though  the 
improvement  is  of  only  a  part  of  the  width  of 
the  street 

2.  Under  Burns*  Ann.  St.  1901,  §  4293,  pro- 
viding that,  when  a  street  improvement  has 
been  made,  the  common  council  shall  cause  a 
final  estimate  of  the  cost  to  be  made  by  the 
city  engineer,  and  require  him  to  report  the 
number  of  front  feet  owned  by  respective  own- 
ers on  that  part  of  the  street  improved,  the  re- 
port should  state  the  number  of  front  feet  of 
the  lots  bordering  on  both  sides  of  the  street 

3.  An  assessment  by  a  city  council  of  the 
cost  of  improvement  of  part  of  the  width  of 
a  street  on  the  owners  of  lots  immediately  bor- 
dering the  part  improved,  omitting  those  ou  the 
opposite  side  of  the  street,  is  void,  and  subject 
to  collateral  attack. 

Appeal  from  Circuit  Court,  Gibson  Coun- 
ty;  A.  M.  Welborn,  Judge. 

Action  by  the  Nugent  Gravel  Company 
against  Anthony  J.  Klein.  From  a  Judgment 
In  favor  of  the  plaintiff,  defendant  appeals. 
Reversed  by  Appellate  Court  (06  N.  E.  486), 
and  transferred  under  Burns'  Ann.  St.  1901, 
$  1337J.    Reversed. 

Ireland  &  Reister,  for  appellant  J.  G. 
Owen  and  G.  K.  Denton,  for  appellee. 

JORDAN,  J.  This  cause  was  originally 
appealed  to  and  decided  by  the  Second  Di- 
vision of  the  Appellate  Court,  and  was  trans- 
ferred under  the  provisions  of  the  second 
subdivision  of  section  1337J,  Burns'  Ann.  St 
1901,  on  the  ground  that  the  opinion  contra- 
vened a  ruling  precedent  of  the  Supreme 
Court 

As  preliminary,  it  may  be  stated  that  the 
-fc-ransf  er  was  -not  ordered  because  we  believed 
-that,  under  the  facts  sta.ted  In  the  opinion 
of  the  Appellate  Court,  the  judgment  of  re- 
versal was  not  a  correct  result,  but  for  the 
i-eason  that  some  of  the  declarations  or  state- 
ments Of  legal  principles  contained  in  the 
crourt's  opinion  leading  up  to  the  ultimate 
conclusion  contradicted  ruling  precedents  or 
70N.E.-51 


decisions  of  the  Supreme  Court  Especially 
may  this  be  said  to  be  true  In  respect  to  the 
holding  In  Adams  v.  City  of  Shelbyville,  154 
Ind.  4ti7,  57  N.  E.  114,  49  L.  R.  A.  797,  77 
Am.  St.  Rep.  484.  The  very  object  of  the 
statute  under  which  transfers  from  the  Ap- 
pellate to  the  Supreme  Court  are  authorized 
upon  application  of  the  losing  party  is  to 
enable  the  Supreme'  Court,  when  necessary, 
to  control  the  statements  or  declarations  of 
legal  principles  contained  in  the  opinion  of 
the  Appellate  Court  in  the  particular  case. 
Barnett  v.  Bryce,  etc.,  Co.,  157  Ind.  572,  62 
N.  E.  6. 

This  case  was  successfully  prosecuted  to 
the  lower  court  by  appellee  to  foreclose  a 
street  assessment  lien  against  the  property 
of  appellant  arising  out  of  the  improvement 
of  a  public  street  in  the  city  of  Bvansville, 
Ind.,  under  the  provisions  of  what  is  com- 
monly known  as  the'  "Barrett  Law."  The 
assignment  of  errors  is  based  upon  the  over- 
ruling of  appellant's  demurrer  to  the  com- 
plaint, and  denying  his  motion  for  a  new 
trial.  The  facts  disclosed  by  the  complaint 
and  established  by  the  evidence  are  sub- 
stantially as  follows: 

The  common  council  of  the  city  of  Evans- 
ville  on  the  10th  day  of  February,  1890,  by 
a  resolution  duly  adopted,  ordered  that  Wa- 
ter street  be  improved  from  Ingle  street  to 
Fulton  avenue,  a  distance  of  fonr  blocks. 
Water  street  runs  east  and  west,  and  the 
abutting  real  estate  situated  on  the  south 
side  thereof  is  adjacent  to  the  Ohio  river. 
The  street  is  not  of  uniform  width.  From 
the  east  terminus,  running  west  for  the  dis- 
tance of  two  blocks,  it  is  100  feet  wide. 
Along  the  third  block  It  is  40  feet  wide,  and 
along  the  fourth  block  the  street  varies  from 
60  to  100  feet  in  width.  The  resolution  or 
ordinance  adopted  by  the  council  provided 
that  a  strip  or  part  of  the  street  28  feet 
wide  on  the  north  side  thereof  from  the  curb 
line  should  be  improved.  The  sidewalk  on 
the  north  side  of  the  street  is  12  feet  wide, 
which,  together  with  the  28  feet  of  the  road- 
way ordered  improved,  made  the  improve- 
ment in  question  extend  40  feet  from  the 
property  line  on  the  north  side  of  the  street, 
and  left  a  strip  60  feet  in  width  on  the  south 
side  of  said  street  along  the  first  and  second 
blocks  unimproved.  A  strip  of  the  street  20 
to  60  feet  in  width,  situated  on  the  south 
side,  along  the  fourth  block,  was  also  left 
unimproved.  Or  in  other  words,  the  only 
part  of  the  street  which  was  improved,  under 
the  proceedings,  the  entire  width  thereof, 
was  along  the  third  block,  counting  from  the 
east  Such  steps  appear  to  have  been  taken 
by  the  common  council  as  resulted  in  a  con- 
tract being  let  to  appellee  for  making  the 
Improvement 

Among  other  things,  the  complaint  avers 
and  shows  that,  upon  the  completion  of  the 
work  by  appellee,  the  city  engineer,  by  di- 
rection of  the  common  council,  made  a  final 
estimate  of  the  total  cost  of  the  improve- 
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ment,  and  filed  bis  report,  showing  the  fol- 
lowing facts:  (1)  That  the  total  cost  of  the 
Improvement  was  $5,901.10.  (2)  That  the 
average  cost  per  running  front  foot  of  the 
whole  length  of  the  part  of  the  street  im- 
proved was  $4.25.  This  average  cost  is 
shown  to  have  been  obtained  by  dividing  the 
whole  cost  of  the  Improvement  by  the  length 
of  the  part  of  the  street  improved,  which 
length  was  1,388%  feet  (3)  The  name  of 
each  person  owning  property  abutting  on 
that  part  or  side  of  the  street  Improved,  the 
name  of  appellant  being  one  of  the  property 
owners  stated  in  the  report  (4)  The  number 
of  front  feet  owned  by  the  respective  prop- 
erty, owners,  the  number  of  feet  owned  by 
appellant  being  100.  (5)  The  amount  of  the 
total  cost  of  the  improvement  due  on  each 
lot  and  parcel  of  ground  abutting  or  border- 
ing on  the  part  or  side  of  the  street  improved, 
which  amount  is  shown  to  have  been  esti- 
mated and  fixed  by  multiplying  the  average 
cost  price  per  running  front  foot  by  the  num- 
ber of  running  front  feet  of  the  several  lots 
and  parcels  of  ground  respectively  abutting 
on  the  north  side  of  said  Water  street  in 
the  first  second,  and  fourth  blocks  from  the 
east  The  amount  apportioned  by  the  engi- 
neer in  his  report  to  each  lineal  foot  of  prop- 
erty situated  on  said  north  side  along  each 
of  these  blocks  was  $4.25.  The  property  on 
the  opposite  side  of  the  street  along  the  first 
second,  and  fourth  blocks,  which  did  not  im- 
mediately abut  on  the  strip  Improved,  was 
not  assessed  for  the  cost  of  the  improve- 
ment. In  the  third  block  from  the  east  the 
abutting  property  on  both  sides  of  the  street 
was  assessed.  The  amount  of  the  assess- 
ment for  each  foot  of  the  several  pieces  of 
property  in  this  block  was  obtained  by  multi- 
plying the  whole  number  of  running  front 
feet  of  each  lot  or  parcel  of  ground  on  each 
aide  of  the  street  for  the  entire  length  of 
the  improvement  by  one-half  the  cost  per 
running  foot  or,  In  other  words,  the  assess- 
ment made  per  running  foot  on  the  abutting 
property  on  each  side  of  the  street  In  this 
block  was  $2.12%,  or  one-half  of  $4.25,  ob- 
tained in  the  manner  hereinbefore  stated. 
Appellant's  property,  as  Is  shown,  is  situated 
on  the  north  side  of  the  street,  In  the  first 
block  from  the  east  fronting  on  said  im- 
provement and  the  amount  assessed  against 
lis  property  was  estimated  and  arrived  at  by 
multiplying  the  number  of  front  feet  on  that 
side  owned  by  him,  to  wit  106,  by  $4.25, 
which  made  the  amount  of  his  assessment 
$450.50;  being  the  amount  together  with 
interest  and  attorney's  fees,  sought  to  be 
recovered  in  this  action.  The  report  set 
forth  a  full  description,  together  with  the 
owner's  name,  of  each  lot  and  parcel  of 
ground  abutting  immediately  or  bordering 
upon  the  strip  or  part  of  the  street  improved. 
The  report  of  the  engineer,  containing  the 
above  facts,  was  presented  to  the  council, 
and,  after  giving  the  required  notice  in  re- 
gard to  a  hearing  thereon,  it  accepted,  ap- 


proved, and  concurred  In  the  said  report  and 
assessed  against  the  property  of  appellant 
$4.25,  the  amount  per  foot  as  estimated  and 
apportioned  by  the  engineer  in  his  report; 
and  this  amount  was  declared  by  the  council 
to  be  the  assessment  against  his  property 
and  other  lots  abutting  on  the  north  aide  of 
said  street  along  blocks  1,  2,  and  4  from  the 
east  By  the  resolution  under  which  the 
council  ordered  the  improvement  in  question, 
it  was  provided  "that  the  abutting  real  es- 
tate owners  each  be  assessed  and  required 
to  pay  for  all  costs  of  said  Improvement  in 
their  proportion."  •  In  adopting  and  concur- 
ring In  the  report  of  the  engineer,  the  com- 
mon council  made  the  estimate  or  assessment 
therein  reported  by  the  engineer  its  own  as- 
sessment and,  under  the  circumstances.  It 
must  be  considered  as  the  act  of  the  common 
council.  Leeds  v.  Defrees,  157  Ind.  392,  61 
N.  E.  930. 

Section  3  of  the  Barrett  law,  which  is  em- 
braced in  section  4290,  Burns'  Ann.  St  1901, 
provides  that  the  cost  of  any  street  or  alley 
improvement  shall  be  ascertained  according 
to  the  whole  length  of  the  street  or  alley,  or 
the  part  thereof  to  be  improved,  per  running 
foot  and  the  owner  of  lots  or  parts  of  lots 
bordering  on  such  street  or  alley,  or  the  part 
thereof  to  be  Improved,  shall  be  liable  to  the 
city  for  their  proportion  of  the  cost  in  the 
ratio  of  the  front  line  of  their  lots  to  the 
whole  Improvement  line  for  street  and  alley 
Improvements.  Section  4293,  Burns'  Ann.  St 
1901,  provides  that  when  any  such  improve- 
ment has  been  made  and  completed  accord- 
ing to  the  terms  of  the  contract  the  common 
council  of  such  city  shall  cause  a  final  esti- 
mate of  the  cost  thereof  to  be  made  by  the 
city  engineer,  and  shall  require  him  'to  report 
to  it  the  following  facts  touching  such  im- 
provement: (1)  The  total  cost  thereof;  (2) 
the  average  cost  per  running  front  foot  of 
the  whole  length  of  that  part  of  the  street 
or  alley  so  improved;  (3)  the  name  of  each 
property  owner  on  that  part  of  the  street  or 
alley  so  Improved;  (4)  the  number  of  front 
feet  owned  by  the  respective  owners  on  that 
part  of  the  street  so  improved;  (5)  the  amount 
of  such  cost  for  improvement  due  upon  each 
lot  or  parcel  of  ground  bordering  on  said 
street  or  alley,  which  amount  shall  be  ascer- 
tained and  fixed  by  multiplying  the  average 
cost  price  per  running  front  foot  by  the  num- 
ber of  running  front  feet  of  the  several  lots 
or  parcels  of  ground,  respectively;  (6)  "a  full 
description  together  with  the  owner's  names 
of  each  lot  or  parcel  of  ground  bordering  on 
said  street  so  improved."  (Our  italics.)  It  is 
manifest  from  the  facts  herein,  that  the  engi- 
neer, in  making  his  report  to  the  council,  dis- 
regarded in  several  respects  the  material  pro- 
visions of  section  4293,  supra.  The  engineer, 
in  his  report  as  well  as  the  common  council 
In  approving  and  concurring  therein,  seems 
to  have  proceeded  upon  the  theory  that  un- 
der the  circumstances,  the  property  abutting 
on  the  south  side  of  Water  street  in  the  first 
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second,  and  fourth  blocks  from  the  eastern 
terminus  of  the  improvement,  was  not  sub- 
ject or  liable,  under  the  law,  to  any  assess- 
ment whatever  for  the  cost  of  the  improve- 
ment, for  the  reason  that  such  property  did 
not  Immediately  abut  or  border  upon  the 
strip  or  part  of  the  street  Improved  on  the 
north  side.  Upon  this  theory  or  assumption, 
the  assessment  made  and  reported  to  the 
council  by  the  engineer,  and  concurred  In  by 
that  body,  was  limited  or  confined  for  the 
entire  length  of  the  three  blocks  in  question 
to  the  abutting  property  on  the  north  side  of 
the  street;  being  the  property  which  abutted 
immediately  on  the  improved  strip.  It  is  evi- 
dent that  the  council,  by  the  method  adopted 
In  making  the  assessment,  did  not  even  at- 
tempt to  comply  with  the  requirements  of 
sections  4290  and  4293,  supra.  The  council, 
by  its  act  In  approving  and  adopting  the  as- 
sessment reported  by  the  engineer,  in  effect, 
arbitrarily  fixed  a  taxing  district  other  than 
that  prescribed  by  the  statute.  It  is  certain- 
ly evident  that  this  action  of  the  council  was 
beyond  the  power  conferred  upon  it  by  the 
statute,  and  therefore  was  illegal  and  void, 
and  hence  la  open  to  a  collateral  attack. 
Adams  v.  City  of  Shelbyville,  supra;  Boyce 
v.  Tubey  (at  this  term)  70  N.  B.  531.  The  en- 
gineer, instead  of  reporting  correctly  to  the 
council,  as  the  law  exacted,  the  entire  front- 
age or  running  front  feet  on  both  sides  of  the 
street  within  the  line  of  the  improvement, 
reported  only  the  frontage  on  the  north  side,, 
which,  as  shown,  was  1,388%  feet  It  is 
manifest,  if  this  constitutes  the  whole  num- 
ber of  running  front  feet  along  the  north  side 
of  the  street  for  the  entire  length  of  the  im- 
provement, that  the  total  frbntage  on  both 
sides  would  be  2,777  feet,  or  double  the  num- 
ber reported  by  the  engineer.  Consequently, 
under  these  circumstances,  the  average  cost 
per  running  front  foot  of  the  total  amount  of 
the  cost  of  the  improvement  would  not  be 
$4.25,  as  reported,  but  would  be  only  about 
one-half  that  amount  In  fact  it  is  shown 
by  the  report  that  aH  the  abutting  property 
on  both  sides  of  the  street  for  the  length  of 
one  block  was  assessed  at  $2.12%  per  run- 
ning front  foot  Instead  of  $4.25,  as  assessed 
against  the  property  of  appellant  If  the 
assessment  in  question  be  tested  by  the  prima 
facie  rule  or  standard  provided  under  the 
provisions  of  the  Barrett  law,  as  recognized 
by  the  decisions  of  this  court,  for  measur- 
ing In  the  first  Instance  the  special  benefits 
received  by  all  the  abutting  property  on  both 
sides  of  the  street  along  the  line  of  the  im- 
provement it  is  evident  that  the  assessment 
as  made  is  not  in  accordance  with  the  re- 
quirements of  the  statute.  Adams  v.  City 
of  Shelbyville,  supra;  Hibben  v.  Smith,  158 
Ind.  206,  62  N.  E.  447. 

It  is  clear  that  the  method  or  mode  adopt- 
ed in  making  the  assessment  resulted  in  sub- 
jecting the  property  of  appellant  to  an  illegal 
assessment  and  burden.  The  question  pre- 
sented is  not  one  of  a  mere  irregularity  upon 


the  part  of  the  engineer  and  common  coun- 
cil in  attempting  to  comply  with  the  positive 
requirements  of  the  statute.  The  facts  pre> 
sent  a  case  In  which  the  council  is  clearly 
shown  to  have  exceeded  the  power  or  author- 
ity with  which  It  was  invested.  Its  author- 
ity to  levy  an  assessment  against  the  prop- 
erty of  appellant  for  the  cost  of  the  improve- 
ment was  strictly  statutory,  and,  In  making 
it,  no  other  method  than  that  prescribed  by 
the  statute  could  be  legally  adopted.  In  fact 
It  was  only  by  reason  of  the  authority  or 
power  conferred  by  the  statute  upon  the  com- 
mon council  of  the  city  of  Evansville  that  1* 
had  any  right  in  the  particular  case  to  levy 
an  assessment  and  fasten  a  lien  against  the 
property  of  appellant  Such  statutory  pow- 
er Is  to  be  strictly  construed,  and,  before 
appellee  could  successfully  enforce  his  lien 
in  this  action,  he  would  be  required  to  show 
that  the  assessment  upon  which  it  is  based 
was  made  within  the  power  of  the  council. 
Niklaus  v.  Conkllng,  118  Ind.  289,  20  N.  E. 
797,  and  cases  cited;  Barber,  etc.,  Co.  v. 
Edgerton,  120  Ind.  455,  25  N.  E.  436,  and  cas- 
es cited;  Indianapolis,  etc.,  Co.  v.  Capitol, 
etc.,  Co.,  24  Ind.  App.  114,  54  N.  E.  1076; 
Elliott  on  Roads  &  Streets  <2d  Ed.)  IS  545, 
549. 

The  fact  that  a  part  in  width,  only,  of  the 
roadway  of  the  street  was  improved  would 
not  under  the  law,  exempt  from  the  assess- 
ment of  benefits  the  abutting  property  on  the 
south  side  for  the  distance  of  three  blocks,  as 
shown,  merely  because  such  property  did  not 
immediately  border  on  the  Improved  strip. 
Indianapolis,  etc.,  Ry.  Co.  v.  Capitol,  etc.,  Co., 
supra;  City  of  Muscatine  v.  Chicago,  etc., 
Ry.  Co.,  88  Iowa,  291,  55  N.  W.  100;  Morri- 
son  v.  Hershire,  82  Iowa,  271. 

The  assessment  In  this  case  is  the  very 
foundation  of  the  action.  It  Is  shown  to  be 
absolutely  void,  for  the  reason,  as  stated,  that 
the  common  council,  to  making  It  exceeded 
its  statutory  power  or  authority.  Conse- 
quently no  action  thereon  can  be  maintained 
by  appellee.  It  may  be  suggested,  however, 
that  under»the  circumstances,  the  proceed- 
ings of  the  common  council  in  the  matter  of 
the  improvement  stand  as  though  no  assess- 
ment had  been  made  against  the  property  of 
appellant 

The  Judgment  Is  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  directions 
to  grant  appellant  a  new  trial  and  sustain  the 
demurrer  to  the  complaint 

(162  Ind.  524) 
SHIPLEY  v.  SMITH. 
(Supreme  Court  of  Indiana.    April  22,  1904) 

INFANTS— CONTRACTS  —  DISAFFIRMANCE  —  PLA- 
CING OTHER  PABTT  IN  STATU  QUO — INFANT 
MARRIED  WOMAN  —  DISABILITY  —  EMANCIPA- 
TION. 

1.  On  the  disaffirmance  of  a  contract  an  In- 
fant Is  not  bound  to  place  the  other  party  in 
stntu  quo. 

H  L  See  Infanta,  vol.  27,  Cent  Dig.  I  167.     ___ 
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2.  All  voidable  contracts  of  an  infant  in  refer- 
ence to  personalty  may  be  avoided  by  the  infant 
at  any  time  during  bis  minority,  or  on  his  ar- 
rival at  full  age. 

S.  A  lease  of  real  estate  for  years  Is  personal 
estate. 

4.  A  wife  may,  without  the  consent  of  her  hus- 
band, make  leases  of  her  land  for  periods  not 
longer  than  three  years;  such  a  lease  not  being 
an  incumbrance  or  conveyance,  within  the  stat- 
ute which  denies  her  power  to  incumber  or  con- 
vey her  lands  save  by  a  deed  in  which  her  hus- 
band shall  join. 

5.  Burns'  Ann.  St.  1901,  §  2600  (Rev.  St 
1881,  §  2526 ;  Horner's  Ann.  St.  1901,  §  2526), 
provides  that  marriage  of  any  female  ward  to  a 
person  of  fnll  age  shall  operate  as  a  discharge 
of  her  guardianship,  and  that  the  guardian  shall 
be  authorized  to  account  to  the  wife,  with  the 
assent  of  the  husband.  Held,  that  the  statute 
does  not  emancipate  an  infant  married  woman, 
whose  husband  is  of  full  age,  from  the  disability 
of  Infancy,  save  in  so  far  as  such  accounting  is 
concerned,  and  hence,  where  an  infant  married 
woman,  together  with  her  adult  husband,  leas- 
ed ber  lands  for  two  years,  and  received  rent 
for  the  first  year  during  her  minority,  on  arriv- 
ing at  her  majority,  at  the  beginning  of  the  sec- 
ond year,  she  might  disaffirm  the  lease,  and  take 
possession,  without  restoring  the  rent  previously 
received.- 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; Jno.  C.  Robinson,  Special  Judge. 

Action  by  Harriet  E.  Smith  against  Jacob 
A.  Shipley.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appealed.  Transferred 
from  the  Appellate  Court  under  section 
1337U,  Burns'  Ann.  St  1901  (Acts  1901,  p. 
590,  c.  259).    Affirmed. 

J.  E.  Sedwlck  and  Oscar  Matthews,  for 
appellant  C.  G.  Renner  and  J.  C.  McNutt, 
for  appellee. 


MONKS,  J.  Appellee  brought  this  action 
against  appellant  to  recover  possession  of 
real  estate  held  by  him  under  a  lease  ex- 
ecuted by  her  when  an  infant,  she  having 
disaffirmed  the  same  on  her  becoming  21 
years  of  age.  After  issues  were  Joined,  a 
trial  of  said  cause  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  posses- 
sion of  said  real  estate  and  costs  of  suit. 

The  controlling  question  Is,  can  a  married 
woman,  under  21  years  of  age,  who,  togeth- 
er with  her  husband,  who  is  over  21  years  of 
age,  has  executed  a  lease  of  her  land  for  a 
period  of  2  years,  and  received  the  first 
year's  rent  during  her  minority,  upon  arriv- 
ing at  the  age  of  21  years,  a  few  days  after 
the  commencement  of  the  second  year  of 
said  lease,  disaffirm  the  Batne,  and  recover 
possession  of  said  real  estate,  without  re- 
storing or  offering  to  restore  the  rent  re- 
ceived for  the  first  year.?  The  trial  court, 
by  overruling  the  demurrer  to  the  complaint 
and  appellant's  motion  for  a  new  trial,  de- 
cided this  question  in  the  affirmative.  If 
such  decision  was  correct,  the  judgment  must 
be  affirmed;  otherwise  it  must  be  reversed. 

It  is  a  general  rule  that  the  contracts  of 
infants  are  voidable  and  may  be  disaffirmed, 
and  It  is  not  necessary,  in  order  to  give  ef- 
fect to  such  disaffirmance,  that  the  other 


party  be  placed  In  statu  quo.  The  Infant  is 
not  bound  to  tender  back  the  money  or  prop- 
erty he  has  received  before  suing  for  the 
value  or  possession  of  the  property  given  by 
him  to  the  adult.  Upon  the  avoidance  of  a 
contract  on  account  of  Infancy,  the  case 
stands  as  if  none  had  been  made.  Carpen- 
ter v.  Carpenter,  45  Ind.  142;  Towel  1  v. 
Pence,  47  Ind.  304;  Indianapolis  Chair  Co. 
v.  Wilcox,  59  Ind.  429,  and  cases  cited;  Av- 
ers v.  Burns,  87  Ind.  245,  44  Am.  Rep.  759, 
and  cases  cited;  Rice  v.  Boyer,  108  Ind.  472, 
9  N.  E.  420,  58  Am.  Rep.  53,  and  cases  cited; 
Clark  v.  Van  Court,  100  Ind.  113,  50  Am. 
Rep.  774,  and  cases  cited;  Shirk  v.  Sbultz, 
113  Ind.  571,  578,  15  N.  E.  12,  and  cases 
cited;  House  v.  Alexander,  105  Ind.  109,  4 
N.  E.  891,  55  Am.  Rep.  192;  White  v.  Branch, 
51  Ind.  210;  Briggs  v.  McCabe,  27  Ind.  327, 
89  Am.  Dec.  503;  Pitcher  v.  Laycock,  7  Ind. 
398. 

All  voidable  contracts  by  an  infant  in  ref- 
erence to  personalty  may  be  avoided  by  such 
infant  at  any  time  during  his  minority  or  on 
his  arrival  at  full  age.  Indianapolis,  etc., 
Co.  v.  Wilcox,  59  Ind.  433,  and  cases  cited; 
Shirk  v.  Sbultz,  113  Ind.  578,  15  N.  E.  12. 
and  cases  cited;  Clark  ▼.  Van  Court,  100  Ind. 
116,  50  Am.  Rep.  774.  and  cases  cited.  It 
is  held  In  this  state  that  a  lease  of  real  es- 
tate for  years  is  personal  estate,  and  passes 
to  the  personal  representative  of  the  lessee, 
upon  his  death  intestate,  and  not  to  his 
heirs.  Smith  v.  Dodds,  35  Ind.  452,  456, 
457,  and  authorities  cited;  Schee  v.  Wise- 
man, 79  Ind.  389,  392;  Cunningham  v.  Bax- 
ley,  96  Ind.  367;  Mark  v.  North,  155  Ind. 
575,  577,  578,  57  N.  E.  902.  It  has  also  been 
held  "that  a  wife  may,  without  the  consent 
or  participation  of  her  husband,  make  leases 
of  her  land  for  periods  not  longer  than  three 
years;  such  a  lease  not  being  an  Incumbrance 
or  conveyance,  within  the  meaning  of  the 
statute  wliich  denies  her  'power  to  encum- 
ber or  convey  such  lands  except  by  deed  in 
which  her  husband  shall  join.'  Pearcy  v. 
Henley,  82  Ind.  129."  Nash  v.  Berkmeir,  83 
Ind.  536;  Heal  v.  The  Niagara,  etc.,  Co.,  150 
Ind.  483,  50  N.  E.  482. 

It  is  insisted  by  appellant  that  by  vtrtue 
of  the  statutes  of  this  state  which  enlarge 
the  power  of  married  women  to  contract 
and  section  2090,  Burns'  Ann.  St.  1901  (sec- 
tion 2526,  Rev.  St.  1881;  section  2526,  Hor- 
ner's Ann.  St.  1901),  enacted  in  1863,  which 
provides  that  "the  marriage  of  any  female 
ward  to  a  person  of  full  age  shall  operate 
as  a  legal  discharge  of  the  guardianship,  and 
the  guardian  shall  be  authorized  to  account 
to  the  wife  with  the  assent  of  the  husband;" 
an  infant  married  woman  whose  husband  is 
of  full  age  is  completely  emancipated  from 
the  disability  of  infancy,  and  Is  bound  by 
her  contracts  the  same  as  if  she  were  over 
21  years  of  age.  Statutes  which  confer  up- 
on married  women  the  power  to  contract 
generally,  or  even  to  convey  their  separate 
real  estate,  with  or  without  the  consent  of 
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their  husbands,  do  not  remove  the  disabil- 
ities of  infancy  from  an  infant  married 
woman.  Such  statutes  simply  remove  the 
disability  of  coverture,  and  the  disability 
of  infancy  of  infant  married  women  is  the 
same  as  if  such  statutes  were  not  in  force. 
Craig  v.  Van  Bebber,  18  Am.  St  Rep.  note 
pp.  584,  688,  638,  and  cases  cited;  Harrod  v. 
Meyers,  21  Ark.  582,  76  Am.  Dec.  409.  Said 
section  2090,  supra,  does  not  purport  to  re- 
move the  disability  of  infancy  from  an  in- 
fant married  woman  when  her  husband  is 
over  21  years  of  age,  but  only  terminates 
her  guardianship,  and  authorizes  her  guard- 
ian to  settle^with  the  wife,  with  the  assent 
of  the  husband.  No  power  is  given  infant 
married  women  by  said  section  to  contract 
with  any  one  for  any  purpose,  except  in 
making  an  accounting  with  her  former 
guardian,  which  can  be  done  only  with  the 
assent  of  her  husband.  With  this  exception, 
the  disability  of  infancy  1b  the  same  as  if 
said  section  had  never  been  passed. 

It  follows  that  the  result  reached  by  the 
final  Judgment  in  this  case  was  correct. 
Judgment  affirmed. 

JORDAN,  J.,  took  no  part  in  the  decision 
of  this  cause. 


a«  Ind.  244) 
STAID  ex  rel.  BEREB  et  al.  v.  SEELET.1 

(Supreme  Court  of  Indiana.    April  20,  1004.) 

SCHOOL     DISTRICTS— SCHOOLS— ABANDONMENT— 

STATUTES — DISCRETION    OK   TBUSTEE—  FRAUD 

—PETITION    FOB    BE-ESTABLISUMENT. 

•  1  Burns'  Ann.  St  1901,  8  5920f,  provides  that 
no  township  trustee  shall  abandon  any  district 
school  until  he  shall  have  procured  the  consent 
of  the  majority  of  the  legal  voters,  provided  that 
it  shall  not  apply  to  schools  that  have  a  daily 
attendance  of  12  pupils  or  less.  .  Held  that, 
where  a  school  has  an  attendance  of  less  than  12 
pupils,  the  closing  of  the  school  by  a  trustee  in 
good  faith  is  within  his  discretion,  and  not  sub- 
ject to  revision  by  the  courts. 

2.  Where,  in  proceedings  to  compel  a  trustee 
to  reopen  a  school  which  he  had  caused  to  be 
closed,  it  appeared  that  when  it  was  closed  the 
attendance  was  11  pupils,  and  that  there  were 
not  sufficient  funds  to  maintain  all  the  schools 
for  the  full  school  year,  and  that  the  deficiency 
in  the  revenue  was  due  to  the  failure  of  the  trus- 
tee and  his  predecessor  to  make  a  sufficient  levy, 
though  a  levy  of  the  maximum  tax  would  have 
produced  a  sufficient  fund,  and  that  2  of  the  pu- 
pils had,  prior  to  the  closing,  been  transferred  to 
another  school  at  the  request  of  their  parents, 
there  was  nothing  to  show  that  the  trustee  did 
not  act  in  good  faith,  or  that  he  bad  been  guilty 
of  a  fraudulent  attempt  to  evade  the  limitation 
on  his  authority,  by  Burns'  Ann.  St  1901,  ( 
5920f. 

3.  Burns'  Ann.  St.  1901, 1  5920f,  provides  that 
it  shall  be  the  duty  of  the  trustee  to  re-establish 
any  school  on  a  petition  of  two-thirds  of  the 
legal  voters.  Held,  that  the  provision  for  re-es- 
tablishing a  school  does  not  apply  where  the 
trustee  Is  authorized  to  close  the  school  without 
the  consent  of  the  voters. 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty;  F.  M.  Powers,  Special  Judge. 

Proceedings  by  the  state,  on  the  relation  of 
Adron   Beree   and    others,   against   William 

»  Unhealing  denied. 


Seeley,  as  trustee  of  a  school  township,  to 
compel  the  reopening  of  a  school.  From  a 
judgment  In  favor  of  respondent,  relators  ap- 
peal.   Affirmed. 

B.  B.  Dnnten  and  P.  V.  Hoffman,  for  ap- 
pellants. McBride  &  Denny,  George  L.  Den- 
ny, and  John  W.  Baxter,  for  appellee. 

GILLETT,  a  J.  Relators  Instituted  this 
proceeding  to  require  appellee  by  mandate  to 
re-establish  a  certain  school  in  Newville  town- 
ship, De  Kalb  county.  Upon  request  the  low- 
er court  filed  special  findings  of  fact,  together 
with  Its  conclusions  of  law  thereon.  Such, 
conclusions  were  adverse  to  appellants,  and 
a  judgment  was  entered  pursuant  thereto. 
The  special  findings,  so  far  as  it  Is  necessary 
to  state  their  substance  here,  show  the  fol- 
lowing facts:  Appellee,  as  trustee  of  said 
school  township,  closed  said  school,  and  trans- 
ferred the  pupils  thereof  to  another  school  in 
said  township,  in  April,  1902.  The  school 
which  was  closed  was  a  good  brick  building, 
suitably  equipped  for  conducting  a  common 
school.  The  school  to  which  said  pupils  were 
transferred  was  a  comfortable  and  commodi- 
ous school  building  in  which  two  teachers 
were  employed,  and  with  the  usual  facilities 
for  conducting  a  district  school.  Previous  to 
the  closing  of  said  former  school,  a  number 
of  the  pupils  thereof  bad  been  transferred  by 
appellee  to  said  latter  school  at  the  request 
of  said  pupils  and  of  their  parents,  in  order, 
as  they  claimed,  to  secure  better  advantages 
for  study  and  Instruction.  At  the  time  of 
closing  the  school  In  question  the  average 
dally  attendance  upon  said  school,  as  shown 
by  the  report  of  the  teacher  thereof,  was  only 
11  pupils,  and  there  were  not  sufficient  funds 
available  to  maintain  all  of  the  schools  of  the 
township  for  the  full  school  year.  For  these 
reasons  appellee  closed  said  school.  At  that 
time  there  were  resident  In  said  district  22 
children  of  school  age,  14  of  whom  were  be- 
tween 8  and  14  years  of  age,  and  required 
by  law  to  attend  school  unless  excused  by 
sickness,  and  8  of  whom  were  between  the 
ages  of  14  and  21,  and  entitled  to  attend 
school.  Two  pupils  residing  in  said  district, 
and  within  a  short  distance  of  said  school- 
house,  had  been  permitted  by  appellee  to  at- 
tend said  other  school,  although  It  was  a 
mile  and  one-half  distant  The  deficiency  in 
the  revenue  for  tuition  was  due  to  the  fail- 
ure of  appellee  and  his  predecessor  to  make  a 
sufficient  levy  for  tuition  purposes.  A  levy 
of  the  maximum  tuition  tax  authorized  by 
law  would  have  produced  a  tuition  fund  ade- 
quate for  the  maintenance  of  all  the  schools 
in  said  township  for  the  full  term  of  six 
months.  All  of  the  relators  reside  in  said 
school  district,  and  more  than  two  miles 
from  the  schoolhouse  in  said  other  district 
Their  children,  10  in  number,  are  all  of  school 
age.  After  the  closing  of  said  school  ap- 
pellee furnished  a  conveyance  to  and  from 
said  other  school  to  such  pupils  resident  in 
said  district  as  lived  more  than  two  miles 
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from  the  school  to  which  they  had  been  trans- 
ferred. All  the  other  pupils  of  said  district, 
except  said  children  of  relators,  live  within 
two  miles  of  said  other  school,  which  Is  ac- 
cessible to  them  by  good  public  roads.  Prior 
to  the  Institution  of  this  proceeding,  more 
than  two-thirds  of  the  voters  in  said  school 
district  entitled  to  vote  for  township  trustee 
In  said  township  presented  to  appellee  a  peti- 
tion requesting  him  to  re-establish  said 
school,  which  request  he  refused  to  grant 

In  the  administration  of  the  affairs  of  the 
common  schools  many  questions  of  expedi- 
ency arise.  In  a  matter  of  this  kind  a  school 
officer  who,  In  good  faith,  acts  within  the 
range  of  his  discretion,  is  not  liable  to  have 
his  judgment  revised  by  the  courts.  Bra  den 
v.  McNutt,  114  Ind.  214,  16  N.  E.  170;  TuftB 
v.  State  ex  rel.,  119  Ind.  232,  21  N.  E.  892; 
Crist  v.  Brownsville  Tp.,  10  Ind.  461.  Prior 
to  the  act  of  March  7,  1901  (Acts  1901,  p. 
159,  c.  97;  section  5920f,  Burns'  Ann.  St 
1901),  it  was  for  the  township  trustee  to  de- 
termine, subject  to  the  right  of  appeal  to 
the  county  superintendent,  what  schools 
should  be  maintained  In  his  township.  State 
ex  rel.  v.  Wilson,  149  Ind.  253,  48  N.  E.  1030; 
Davis  v.  Mendenhail,  150  Ind.  205,  49  N.  E. 
1048.  The  case  before  us  does  not  present 
a  state  of  circumstances  which  warrants  us 
in  interfering.  We  cannot  presume,  in  the 
absence  of  a  showing  to  that  effect  that  ap- 
pellee has  been  guilty  of  a  fraudulent  at- 
tempt to  evade  the  limitation  put  upon  bis 
authority  by  the  act  of  1901.  The  law  makes 
no  provision  for  the  re-establishing  of  a 
school  upon  petition  where  the  trustee  is  au- 
thorized to  close  the  school  without  the  con- 
sent of  the  voters. 

Judgment  affirmed. 


(162  Ind.  504) 

KEPLER  v.  RINEHART. 

(Supreme  Court  of  Indiana:    April   19,   1904.) 

APPEALS— STATUTES    GOVERNING — CONSTRUC- 
TION— PROSPECTIVE  .OPERATION. 

1.  The  right  of  appeal  is  given  by  the  law  ap- 
plicable thereto  in  force  when  the  final  judg- 
ment is  rendered,  and,  unless  it  is  evident  from 
the  terms  of  a  statute  which  gives,  modifies,  or 
takes  away  the  right  of  appeal  that  it  was  in- 
tended to  have  a  retrospective  effect,  it  has  no 
application  to  cases  in  which  final  judgment  was 
rendered  prior  to  the  time  such  act  took  effect. 

2.  Acts  1903,  p.  281,  c.  156,  providing  that  no 
appeal  "shall  hereafter  be  taken"  to  the  Supreme 
or  Appellate  Court  in  certain  cases,  but  which 
extends  the  right  of  appeal  in  some  instances, 
cannot  be  given  a  retrospective  construction,  so 
as  to  give  an  appeal  from  a  final  judgment  ren- 
dered before  the  act  took  effect,  which  was  not 
appealable  for  any  purpose  at  the  time  the  judg- 
ment was  rendered. 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty; H.  O.  Fox,  Judge. 

Action  by  Frank  W.  Rinehart  against 
George  T.  Kepler.  From  a  judgment  of  the 
circuit  court  affirming  a  justice's  judgment 

f  1.  See  Appeal  and  Error,  vol.  2,  Cent.  Dig.  {  6. 


for  plaintiff,  defendant  appeals.  Transfer- 
red from  the  Appellate  Court  under  Burns' 
Ann.  St  1901,  f  1337u.    Dismissed. 

Lynn  E.  Kepler,  for  appellant  Daniel  W. 
Mason,  for  appellee. 

MONKS,  J.  This  action  was  commenced 
before  a  justice  of  the  peace,  and  appealed 
to  the  court  below,  where  a  trial  resulted  in 
a  judgment  for  $100  in  favor  of  appellee  on 
November  10,  1902.  Appellee  Insists  that 
said  cause  was  not  appealable  when  said 
final  judgment  was  rendered,  and  no  right 
to  appeal  the  same  was  given  by  the  act 
of  1903  (Acts  1903,  p.  281,  c.  156).  Said 
cause,  being  within  the  jurisdiction  of  a  jus- 
tice of  the  peace,  was  not  when  final  judg- 
ment was  rendered  in  the  court  below,  ap- 
pealable for  any  purpose,  except  under  sec- 
tion 1337b,  Burns'  Ann.  St  1901,  to  present 
the  question  of  the  validity  of  a  franchise, 
or  the  validity  of  an  ordinance  of  a  munic- 
ipal corporation,  or  the  constitutionality  of 
a  statute,  state  or  federal,  or  the  proper  con- 
struction of  a  statute  or  rights  guarantied  by 
the  state  or  federal  Constitution.  Sections 
1337f,  1337g,  1337b,  Brums'  Ann.  St  1901; 
sections  6,  7,  8,  Acts  1901,  p.  566,  c  247.  No 
such  question  was  presented  In  said  cause. 
and  it  was  not  appealable  at  the  time  final 
judgment  was  rendered. 

This  appeal  was  perfected  on   April  28, 
1903,  after  the  taking  effect  of  the  act.  ap- 
proved  March   4,   1903   (Acts  1908,   p.  281. 
c  156),  which  provided  that  "no  appeal  shall 
hereafter  be  taken  to  the  Supreme  or  Ap- 
pellate  Court  in  any  civil   case    when   the 
amount  in  controversy  exclusive  of  interest 
and  cost  does  not  exceed  $50,  except  as  pro- 
vided in  section  8   [section   1337b,    Burns' 
Ann.  St  1901;  Acts  1901,  p.  566,  c  247]  of 
this  act."    As  a  general  rule,  the  right  of 
appeal  is  governed  by  the  law   applicable 
thereto  in  force  when  the  final  judgment  i« 
rendered,  and,  unless  it  is  evident  from  the 
terms  of  a  statute  which  gives,  modifies,  or 
takes  away  the  right  of  appeal  that  it  was 
intended  to  have  a  retrospective   effect  it 
has  no  application  to  causes  in  which  final 
judgment  was  rendered  prior  to  the  tixe 
such  act  took  effect.    2  Cyc  520,  521.  and 
cases  cited;  Carr  v.  Miner,  40  111.  33;  Rivers 
v.  Cole,  38  Iowa,  677;  City  of  Davenport  t. 
Davenport,  etc.,  R.  Co.,  37  Iowa,  624;  Bar 
rett  v.  Johnson,  4  Kan.  327;  Owensboro,  etc, 
R.  Co.  v.  Barclay,  102  Ky.  16,  43  S.  W.  177: 
White  v.  Blum,  4  Neb.  555;  Ely  ▼.  Hofcoa 
15  N.  T.  595;  Rice  v.  Floyd,  1  N.   Y.  6*. 
Spaulding    v.    Kingsland,    Id.    426;     Yarbor- 
ough  v.  Deshazo,  7  Grat  (Va.)  374;   Pritcb- 
ard  v.  Spencer,  2  Ind.  486;  Rogers  v.  Rogers, 
137  Ind.  151,  36  N.  E.  895:  Wiluite   v.  Han- 
rick,  92  Ind.  594;  Maxwell  v.  Board,  etc.,  VH 
Ind.  20.  19  L.  Ed.  617;  Aurora,  etc.,  Co.  t. 
Holthouse,  7  Ind.  59;  Pomeroy  ▼.  Beach.  143 
Ind.  511,  49  N.  E.  370.    Said  act    of  1£M 
(Acts  1903,  pp.  280,  281,  c.  156),  under  waxi 
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this  appeal  was  taken,  In  express  words',  Is 
prospective  only,  and  cannot  be  given  a  re- 
trospective construction.  It  Is  clear,  there- 
fore, that  said  act  of  1003  did  not  make  any 
case  appealable  In  which  final  Judgment  was 
rendered  before  It  took  effect,  if  not  appeala- 
ble for  any  purpose  at  the  time  said  final 
Judgment  was  rendered. 
Appeal  dismissed. 


(162  Ind.  506) 

CASTO  v.  EIGEMAN. 
(Supreme  Court  of  Indiana.    April  21,  1904.) 

JUDGMENT— MODIFICATION— BETAXATION   OF 
COSTS— MOTION — SUFFICIENCY. 

1.  On  appeal  from  a  Judgment  denying  a  mo- 
tion for  a  modification  of  a  judgment  dismissing 
the  cause  and  awarding  defendant  costs,  plain- 
tiff is  in  no  position  to  question  the  coftectness 
of  the  proceedings  in  dismissing  the  action  and 
rendering  judgment  for  costs,  he  having  made  no 
motion  for  a  new  trial  or  to  set  aside  the  order 
dismissing  the  suit. 

2.  A  judgment  reciting,  "It  is  therefore  con- 
sidered and  adjudged  by  the  court  that  this  cause 
be  dismissed,  and  that  defendant  recover  from 
the  plaintiff  all  costs  herein  expended,"  Is  the 
proper  one  to  be  entered  on  an  order  dismissing 
the  action  with  costs  to  defendant. 

3.  Where  a  judgment  dismissed  the  cause  and 
awarded  defendant  "all  costs  herein  expended," 
a  motion  by  plaintiff  for  a  modification  of  the 
judgment  and  a  retaxation  of  costs  was  not  the 
correct  remedy  if  the  object  of  it  was  to  correct 
a  supposed  error  in  the  taxation  of  costs,  since 
"all  costs,  herein  expended"  meant  only  such 
costs  as  were  authorized  and  .could  properly  be 
taxed  in  favor  of  defendant 

.4.  After  the  dismissal  of  a  cause  with  costs 
to  defendant,  plaintiff  moved  for  a  retaxation  on 
the  ground  that  the  fees  for  witnesses  were  not 
claimed  nntil  a  subsequent  term,  and  that  plain- 
tiff could  not  find  the  return  of  any  subpoena  for 
such  witness.  The  motion  was  verified,  and 
plaintiff  filed  with  it  a  cert'  'ate  of  the  clerk 
of  the  court  stating  the  same  facts.  Held,  that 
that  part  of  the  motion  to  retax  the  witness  fees 
was  so  indefinite  that  it  would  be  presumed,  on 
appeal,  that  a  judgment  denying  the  motion  was 
proper,  since  neither  the  verified  motion  nor  the 
certificate  of  the  clerk  constituted  evidence  of 
the  taxation  and  entry  of  witness  fees  on  the 
proper  feebook  and  record. 

Appeal  from  Circuit  Court,  Dubois  Coun- 
ty;  E.  A.  Ely,  Judge. 

Action  by  Jabez  0.  Casto  against  John  Q. 
Eigeman.  From  a  judgment  denying  a  m'o- 
tion  to  modify  a  judgment  in  favor  of  de- 
fendant and  to  retax  costs,  plaintiff  appeals. 
Transferred  from  Appellate  Court  under  sec- 
tion 1337u,  Burns'  Ann.  St  1901.    Affirmed. 

Joslah  T.  Walker,  for  appellant 

DOWL.ING,  J.    The  appellant  sued  the  ap- 
pellee for  damages  on  account  of  the  breach 
of  a  contract  in  writing  for  the  sale  and  con- 
veyance of  real  estate.    The  cause  was  tried 
lay  a  jury,  and  before  the  introduction  of  the 
evidence  was  finished,  upon  proof  by  the  ap 
pellee  of  very  gross  misconduct  of  the  appel- 
lant affecting  the  trial  Itself,  all  the  attor- 
neys  for  the  appellant  withdrew  from  his 
case,  and  the  court,  without  objection  on  the 
jjwirt  of  the  appellant  dismissed  the  suit  at 


his  costs.  No  motion  to  vacate  the  order  of 
dismissal  or.  to  reinstate  the  action  was 
made.  The  judgment  was  in  these  words: 
"It  is  therefore  considered  and  adjudged  by 
the  court  that  this  cause  be  dismissed,  and 
that  the  defendant  recover,  from  the  plaintiff 
all  costs  herein  expended."  Afterwards,  at 
the  same  term  of  the  court,  the  appellant  ask- 
ed for  a  modification  of  the  judgment  and  a 
retaxation  of  the  costs,  and  filed  bis  motion 
therefor.  No  ground  whatever  for  a  modifi- 
cation of  the  Judgment  was  stated,  nor  was 
the  nature  or  extent  of  the  proposed  modifi- 
cation suggested.  He  alleged  in  his  motion 
that  the  defendant's  costs  amounted  to 
1270.60,  and,  without  assigning  any  reason 
for  such  relief,  he  demanded  that  the  whole 
of  these  be  taxed  against  the  defendant  It 
was  further  averred  in  the  motion  that  the 
fees  for  witnesses  for  attendance  at  the  Oc 
tober  term,  1901,  amounting  to  $76.05,  "were 
not  claimed  or  demanded  by  any  of  such  wit- 
nesses until  the  21st  day  of  March,  1902,  at 
a  subsequent  term  of  said  court,  viz.,  March 
term,  1902,  and  that  he  is  unable  to  find  the 
return  of  any  subpoena  for  such  witnesses." 
The  motion  was  verified,  and  appellant  filed 
with  it  a  certificate  of  the  clerk  of  the  court 
stating  substantially  the  same  facts.  The 
motion  was  overruled,  and  the  appellant  ex- 
cepted. These  proceedings  and  papers  are 
brought  into  the  record  by  a  bill  of  excep- 
tions.   Error  Is  assigned  upon  this  ruling. 

No  objection  having  been  made  by  the  ap- 
pellant to  the  order  of  the  court  dismissing 
his  action,  and  no  motion  for  a  new  trial, 
or  to  set  aside  the  order  dismissing  the  suit, 
appearing  in  the  record,  the  appellant  is  not 
in  a  position  to  question  the  correctness  of 
the  proceedings  of  the  court  In  dismissing  the 
action  and  rendering  judgment  against  him. 
The  Judgment  is  regular  In  form,  and  was 
the  proper  one  to  be  entered  upon  such  an 
order.  No  modification  was  shown  to  be  nec- 
essary, nor  was  any  change  In  its  terms  re- 
quested. If  the  object  of  the  motion  to  mod- 
ify was  to  correct  a  supposed  error  in  the 
taxation  of  the  costs,  the  appellant  mistook 
his  remedy.  The  judgment  did  not  mention 
the  amount  of  the  costs,  but  was  for  "all 
costs  herein  expended."  This  meant  only 
such  costs  as  were  authorized  by  law  and 
could  be  properly  taxed  in  favor  of  the  de- 
fendant below.  Wilson  v.  Jenkins,  147  Ind. 
533,  46  N.  E.  889;  Mott  v.  State,  145  Ind.  353, 
44  N.  E.  548. 

The  part  of  the  motion  to  retax  the  wit- 
ness fees  for  the  October  term,  1901,  because 
not  claimed  in  time,  is  so  indefinite  that  we 
must  presume  that  the  action  of  the  court 
overruling  it  was  correct  They  may  not 
have  been  "taxed"  at  all,  or  they  may  hava. 
been  voluntarily  paid  by  the  appellant  The 
bill  of  exceptions  states  that  on  the  hearing 
of  the  motion  to  retax  the  costs  "no  evidence  . 
was  given  or  heard  other  than  the  verified 
motion  Itself,  and  the  certificate  of  the  clerk 
attached  thereto."   The  latter  was  not  a  copy 
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of  any  record,  but  a  mere  voluntary  state- 
ment by  the  clerk.  Neither  of  these  consti- 
tuted evidence  of  the  taxation  and  entry  of 
the  witness  fees  on  the  proper  feebook  and 
record.  The  court  may  have  considered  the 
evidence  insufficient  for  this  reason.  .  Sec- 
tion 460,  Burns'  Ann.  St  1901;  Louisville, 
etc.,  R.  Co.  v.  Palmer,  13  Ind,  App.  161,  30 
N.  E.  881,  41  N.  E.  400;  Gam  v.  Working,  5 
Ind.  App.  14,  31  N.  E.  821;  Thompson  v. 
Doty,  72  Ind.  336;  Thompson  v.  Jacobs,  74 
Ind.  508. 

There  Is  no  error  in  the  record.  Judgment 
affirmed. 

(162  Ind.  538) 

AOER  v.  STATE  ex  rel.  HEASTON,  Drainage 
Oom'r. 

-  (Supreme  Court  of  Indiana.    April  28,  1904.) 

DRAINS  —  CONSTRUCTION  —  BENEFITS— ASSESS- 
MENT— DESCRIPTION  OF  LAND — CORRECTION— 
JURISDICTION— MOTION  IN  ARREST— FINDINGS. 

1.  Where  the  description  of  defendant's  land 
sought  to  be  assessed  for  the  construction  of  a 
public  drain  was  erroneous,  the  court  had  juris- 
diction to  correct  such  assessment  after  the  fil- 
ing and  recording  of  the  drainage  commission- 
er's report  in  a  suit  to  recover  benefits  assessed. 

2.  Though  a  landowner's  motion  in  arrest  of 
judgment  in  a  suit  to  recover  an  assessment  for 
benefits  for  the  construction  of  a  public  drain, 
on  the  ground  that  the  description  of  his  lands 
in  the  report  of  the  commissioner  was  too  in- 
definite to  sustain  a  judgment,  presented  no  is- 
sue which  such  landowner  was  authorized  to 
tender,  it  nevertheless  amounted  to  an  admis- 
sion that  there  was  a  defect  or  error  in  the  de- 
scription, so  that  a  decision  denying  the  motion 
in  arrest  did  not  amount  to  a  finding  that  the 
description  was  either  correct  or  sufficient. 

Appeal  from  Circuit  Court,  Wabash  Coun- 
ty; H.  B.  Shlveley,  Judge. 

Action  by  the  state,  on  the  relation  of  Ben- 
jamin Heaston,  drainage  commissioner,  against 
Engene  Ager.  From  a  judgment  in  favor  of 
complainant,  defendant  appealed  to  the  Ap- 
pellate Court,  which  transferred  the  case  to 
the  Supreme  Court  under  Burns'  Ann.  St 
1901,  I  1337u.    Affirmed. 

B.  M.  Cobb,  for  appellant  Sayler  &  Say- 
ler,  for  appellee. 

DOWLING,  J.  It  appears  from  the  com- 
plaint that  in  a  proceeding  for  the  construc- 
tion of  a  public  drain  mistakes  were  made 
by  the  drainage  commissioner  in  his  report  in 
the  description  of  two  tracts  of  land  owned 
by  the  appellant  which  were  found  to  be  ben- 
efited, and  were  assessed  for  their  propor- 
tionate share  of  the  expense  of  the  Improve- 
ment. The  errors  were  not  discovered  by 
the  commissioner  until  six  years  after  the 
filing  of  the  report  in  the  office  of  the  auditor 
and  the  recording  of  the  same.  The  appel- 
lant had  remonstrated  against  the  construc- 
tion of  the  drain  on  various  grounds,  and  on 
the  hearing  before  the  board  of  commission- 
ers had  accurately  described  the  particular 
parcels  of  his  lands  which  would  be  benefit- 
ed.   The  board  dismissed  the  remonstrance, 


and  he  appealed  to  the  circuit  court,  where 
the  cause  was  again  decided  against  him. 
While  the  drain  was  being  constructed,  the 
appellant  stood  by,  and  pointed  out  the  pla- 
ces where  he  wished  lateral  drains  construct- 
ed on  bis  lands.  They  were  constructed  as 
he  directed,  and  he  continues  to  use  and  en- 
joy them.  The  descriptions  of  the  lands  set 
out  in  the  report  and  assessment  of  benefits 
were  as  follows:  "Eugene  Eger,  Pt  E.  % 
of  S.  E.  %  of  N.  E.  %,  Sec.  11,  Tp.  27,  R.  9, 
15  Acres.  Benefit,  $120.00."  "Eugene  Eger, 
Pt  N.  E.  %  of  S.  W.  %,  Sec.  12,  Tp-  27,  R.  9, 
12  Acres,  $20.00."  The  correct  and  full  de- 
scriptions of  the  lands  intended  to  be  assess- 
ed were  these:  "Fifteen  acres  off  the  entire 
north  end  of  the  east  half  of  the  southeast 
quarter  of  the  northeast  quarter  of  section 
11,  township  27  north,  range  9  east"  and 
"twelve  acres  off  the  north  aide  of  the  north- 
east quarter  of  the  southwest  quarter  of  sec- 
tion 12,  township  27  north,  range  9  east" 
The  relief  demanded  was  that  the  descrip- 
tion of  each  tract  of  appellant's  land  be  cor- 
rected, that  the  appellee  have  judgment  for 
the  amounts  of  the  benefits  assessed,  that  the 
same  be  declared  liens  on  said  lands,  that 
the  lands  so  benefited  be  sold,  etc.  A  de- 
murrer to  each  paragraph  of  the  complaint 
was  overruled.  The  answer  was  in  five  par- 
agraphs, the  first  being  a  general  denial. 
Demurrers  were' sustained  to  the  others.  The 
cause  was  tried  by  the  court,  a  special  find- 
ing of  facts  was  made  and  conclusions  of 
law  were  stated  thereon.  A  motion  for  judg- 
ment for  the  appellant  on  the  finding  was 
overruled.  Each  conclusion  of  law  was  ex- 
cepted to,  and  a  motion  for  a  new  trial  was 
overruled.  Error  Is  assigned  upon  the  sev- 
eral rulings  on  the  demurrers,  upon  each  con- 
clusion of  law,  on  the  ruling  on  the  motion 
for  judgment  on  the  special  finding,  and  on 
the  motion  for  a  new  trial. 

The  points  made  by  counsel  for  appellant, 
are  that  an  assessment  under  the  drainage 
act  of  1893  must  contain  an  accurate  and 
sufficient  description  of  each  parcel  of  land 
intended  to  be  charged  with  its  proportion  of 
cost  of  the  improvement;  that  errors  in  the 
description  of  the  lands  assessed  cannot  be 
corrected  after  the  filing  and  recording  of 
the  report  of  the  drainage  commissioner;  and 
that  in  this  case,  objection  to  the  description 
having  been  made  by  the  appellant  in  the 
circuit  court  by  mouon  in  arrest  of  judg- 
ment because  of  such  lndefiniteness  and  un- 
certainty, and  the  motion  decided  against 
him,  by  this  decision  the  description  of  his 
lands  was  held  sufficiently  certain,  and  that 
the  matter  of  such  description  is  therefore 
res  adjudlcata,  and  cannot  be  re-examined 
in  this  case.  Neither  the  brief  for  the  ap- 
pellant nor  that  for  the  appellee  states  un- 
der what  statute  the  proceedings  to  con- 
struct the  drain  in  question  were  taken,  but 
we  infer  that  they  were  based  upon  sections 
5655-5671,  Burns'  Ann.  St.  1901,  authorizing 
the  construction  of  drains  by  the  board  of 
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commissioners  of  any  county  upon  the  peti- 
tion of  one  or  more  landowners  whose  lands 
will  be  affected  by  or  assessed  for  the  ex- 
pense of  the  construction  of  such  drain.  The 
propositions  relied  upon  by  counsel  for  appel- 
lant are  not  sustained  by  the  decisions  of 
this  court  The  very  reverse  has  been  held 
to  be  the  law.  It  has  been  said  repeatedly 
that,  when  mistakes  have  occurred,  there  Is 
no  valid  reason  why  the  description  should 
not  be  corrected  and  made  accurate,  so  that 
the  assessment  may  be  enforced  against  the 
property  actually  benefited  by  the  improve- 
ment As  the  commissioner  must  file  a  com- 
plaint to  enforce  the  assessment  in  a  court 
of  general  Jurisdiction,  after  due  notice  to 
the  property  owner,  an  opportunity  for  a  full 
hearing  upon  all  questions  involved  Is  af- 
forded, and  the  court  then  renders  a  judg- 
ment upon  the  merits  of  the  controversy. 
Justice  requires  that  the  land  actually  bene- 
fited should  bear  its  proportion  of  the  ex- 
pense of  the  construction  of  the  drain,  and, 
where  the  court  can  ascertain  the  proper  de- 
scription of  the  land,  it  has  the  power  to  cor- 
rect mistakes  in  the  commissioners'  report  so 
that  the  assessment  may  be  enforced,  and, 
when  properly  Invoked,  the  power  ought  to 
be  exercised.  The  State  ex  rel.  Ely  v.  Smith, 
124  Ind.  302,  24  N.  E.  331;  Luzadder  v.  The 
State  ex  rel.  131  Ind.  598,  31  N.  E.  453. 
These  cases  are  conclusive  upon  the  power  of 
the  court  to  correct  such  mistakes  In  the  as- 
sessment 

Appellant's  motion  In  arrest  of  judgment 
In  the  circuit  court  on  the  ground  that  the 
description  of  his  lands  in  the  report  of  the 
commissioner  was  too  indefinite  to  sustain  a 
judgment  presented  no  issue  which  the  ap- 
pelant was  authorized  to  tender.  It  did 
amount  however,  to  an  admission  of  record 
that  there  was  a  defect  or  error  in  the  de- 
scription, and  the  decision  on  the  motion  was 
not  a  finding  that  the  description  was  cor- 
rect or  sufficient  The  admission  was  evi- 
dence in  this  action  that  the  defects  or  er- 
rors existed.  Miles  v.  Wingate,  6  Ind.-  45S; 
McNutt  v.  Dare,  8  Blackf.  35;  Boots  v.  Ca- 
nine, 94  Ind.  408;  Railway  Co.  v.  Evarts,  112 
Ind.  533,  14  N.  E.  3G9;  Lux  &  Talbott  Stone 
Co.  v.  Donaldson,  68  N.  E.  1014,  161  Ind.  — . 
It  follows  that  there  was  no  error  in  any  of 
the  rulings  complained. 

Judgment  affirmed. 


(163  Ind.  230) 

CHRISTMAN  v.  HOWB  et  al. 

(Supreme  Court  of  Indiana.    April  27,  1904.) 

CONTINUING   TBBSPA8S— INJUNCTION— ADE- 
QUATE BXMEDT  AT  UW. 

1.  Where  plaintiff,  who  was  the  owner  of  a 
lot,  and  of  the  basement  and  first  story  of  a 
building  thereon,  the  upper  story  of  which  was 
owned  by  defendants,  who  also  held  a  perpetual 
casement  to  maintain  a  stairway  from  the  street 
to   the  second  story,  sued  to  enjoin  defendants 

f  1.  See  Injunction,  vol.  27,  Cent  Dig.  {  18. 
•Rehearing  denied. 


from  erecting  or  maintaining  under  the  stairs 
certain  sewer,  water  and  gas  pipes  for  use  in 
the  second  story  of  the  building,  on  the  theory 
that  such  pipes  constituted  a  continuing  tres- 
pass, but  the  real  purpose  of  the  action  was  to 
settle  a  disputed  question  of  title  to  the  real 
estate  between  the  parties  under  the  contract 
for  the  erection  of  the  building,  an  injunction 
was  properly  denied ;  the  evidence  showing  that 
the  acta  to  be  enjoined  had  been  committed  be- 
fore the  suit  was  tried,  and  as  plaintiff  had  a 
complete  and  adequate  remedy  at  law  to  recov- 
er damages,  which  would  afford  complete  re- 
dress for  the  injury. 

Appeal  from  Circuit  Court,  Miami  County; 
J.  T.  Cox,  Judge. 

Suit  by  John  Chrlstman  against  Maurice 
S.  Howe  and  others.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  appealed  to  the 
Appellate  Court  which  transferred  the  case 
to  the  Supreme  Court  as  authorized  by 
Burns*  Ann.  St  190L  {  13S7u.    Affirmed. 

Alvab  Taylor,  A.  H.  Plummer,  and  W.  O. 
Todd,  for  appellant  H.  C.  Pettit  for  ap- 
pellees. 

JORDAN,  J.  Appellant  on  July  8,  1896, 
Instituted  this  action  to  enjoin  appellees 
from  running  gas,  water,  and  sewage  pipes 
from  the  second  story  of  a  certain  brick 
building,  situated  on  the  following  real  es- 
tate: Twenty-five  feet  off  the  north  end  of 
lot  No.  53  In  the  city  of  Wabash,  Ind.  The 
west  part  of  these  premises  fronted  on  Wai 
bash  street  and  the  north  line  thereof  abut- 
ted on  Market  street  The  complaint  strlpr 
ped  of  conclusions,  etc.,  discloses  the  fob 
lowing  facts:  On  November  10,  1863,  ap- 
pellant was  the  owner  of  the  above  real  es- 
tate, and  on  that  date  he  and  pne  William  S. 
Ludlow  entered  into  a  written  contract  a 
copy  of  which  was  made  a  part  of  the  com- 
plaint whereby  it  was  agreed  between  them 
to  erect  a  two-story  brick  building  on  the 
said  premises.  The  first  story  was  to  be 
erected  and  maintained  by  appellant,  and 
the  second  story  was  to  be  erected  and  main- 
tained by  Ludlow.  For  the  consideration,  as 
recited  In  the  contract  appellant  covenanted 
as  follows:  "Doth  covenant  as  hereinafter 
set  out  and  bargain,  sell  and  convey  unto 
the  said  Ludlow,  his  heirs  and  assigns,  the 
free  and  uninterrupted  use,  as  long  as  the 
building  hereinafter  mentioned  shall  stand, 
on  the  following  described  real  estate,  sit- 
uate in  the  county  of  Wabash  and  State  of 
Indiana  [describing  it],  to  erect  and  main- 
tain thereon,  and  use  the  same,  the  second 
story  of  the  brick  building  to  be  erected  on 
said  part  of  said  lot  by  the  said  Chrlstman 
and  Ludlow.  Also,  the  free  and  uninterrupt- 
ed use  of  space  sufficient  In  the  south  side 
of  said  building  to  erect  maintain  and  use 
the  same,  the  stairway  3^  feet  in  width  in 
the  clear,  the  stairway  for  said  stairs  to 
extend  from  the  pavement  in  front  of  said 
building  up  to  said  room,"  etc.  A  supple- 
mental contract  executed  by  these  parties  on 
August  26,  1864,  provided  that  "the  said 
parties  hereby  agree  that  the  said  Ludlow, 


Digitized  by 


Google 


810 


70  NORTHEASTEEN  HEPOETER. 


Olid. 


his  heirs  and  assigns,  shall  have  a  per- 
petual right  to  erect  and  maintain  a  room  v  in 
the  second  story  over  the  lot  mentioned  in 
said  instrument"  Under  the  terms  and  pro- 
visions of  this  contract,  appellant  and  Lud- 
low did  erect  a  two-story  brick  building  on 
said  lot,  and  a  stairway  was  constructed 
from  Wabash  street,  on  the  south  side  of 
the  lot,  to  the  second  story,  and  was  3% 
feet  wide  in  the  clear.  The  first  story  and 
the  basement  of  this  building  were  occu- 
pied by  appellant  and  his  tenants  up  to  the 
time  of  the  commencement  of  this  action. 
The  upper  or  second  story  has  been  occu- 
pied by  Ludlow  and  his  grantees  from  the 
date  of  said  contract  until  the  institution  of 
this  action.  In  the  year  1895  appellee  Mau- 
rice S.  Howe  became  the  owner  of  said  sec- 
ond story  by  purchase  from  the  Masonic 
Lodge,  the  latter  having  purchased  it  from 
Ludlow.  At  the  time  Howe  became  the  own- 
er the  second  story  consisted  of  one  large 
room.  This  he  partitioned  so  as  to  make 
five  rooms,  which  he  fitted  up  to  rent  as 
offices.  It  4s  charged  In  the  complaint  "that 
in  the  construction  of  said  stairs  no  part  of 
the  first-story  room  was  occupied  or  used,  ex- 
cept so  much  as  was  necessary  to  erect  said 
stairway."  The  complaint  charges  that  on 
or  about  the  8th  day  of  July,  1895,  the  de- 
fendant Maurice  S.  Howe  wrongfully  and 
without  the  license  or  consent  of  the  plain- 
tiff threatened  and  was  at  the  commence- 
ment of  this  suit  threatening  to,  and  will  if 
not  restrained  by  the  order  of  the  court,  run 
and  construct  water,  gas,  and  sewer  pipes 
from  his  said  second-story  room  through  the 
floor  of  said  second  story,  about  10  inches 
beyond  the  landing  of  the  stairs  on  said 
second  floor,  and  into  plaintiffs  said  first- 
story  room,  and  against  the  south  wall  of 
said  building,  thence  south  along  said  south 
wall  and  underneath  said  stairway  until  the 
same  reaches  the  floor  of  said  first-story 
room;  thence  through  said  floor  and  into  the 
basement;  thence  under  said  sidewalk  ad- 
Joining  the  building  into  the  mains  of  the 
respective  kinds  of  pipe,  to  wit,  water,  gas, 
and  sewer  pipe  mains.'  It  is  further  char- 
ged that  the  weight  of  these  pipes  will  weak- 
en the  stairs  and  walls  of  the  building  and 
that  cutting  the  holes  through  the  walls  of 
said  building,  and  fastening  the  pipes  to  the 
same,  will  Impose  excessive  weight  upon 
said  stairs;  that  said  acts  will  amount  to 
and  constitute  a  continual  trespass  upon  the 
basement  story  of  said  building,  and  will 
continue  to  cause  great  damage  to  plaintiff, 
by  reason  of  the  careless  and  negligent  over- 
flow of  water  basins  and  closets  in  the  said 
upper  story,  thereby  flooding  said  first  story; 
and  that,  by  reason  of  the  character  of  said 
Injuries,  plaintiff  cannot  be  compensated  In 
damages.  The  prayer  of  the  complaint  is 
that  the  defendants  be  forever  restrained 
and  enjoined  from  maintaining  any  pipes  in 
the  said  building,  and  that  they  be  required. 


to  permit  the  building  to  remain  as  it  was 
prior  to  the  wrongs  threatened  and  com- 
plained of,  and  that  plaintiff's  title  to  the 
said  first-story  room,  and  the  basement 
thereunder,  and  the  space  under  said  stairs, 
be  forever  quieted  and  put  at  rest.  Appel- 
lant, after  the  commencement  of  the  action, 
filed  what  is  termed  a  second  paragraph,  or 
supplemental  complaint,  wherein  it  is  al- 
leged that,  notwithstanding  the  commence- - 
ment  of  this  action,  of  which  the  defend- 
ant Howe  had  notice,  the  latter  has  proceed- 
ed, over  the  objections  of  plaintiff,  and  placed 
the  pipes  in  question  as  be  had  threatened  to 
do,  and  that  his  said  acts  in  so  doing  amount 
to  a  continuing  trespass  on  the  basement 
story  of  said  building,  which  causes  damage 
to  the  plaintiff,  by  reason  of  negligently  per- 
mitting the  water  mains  and  closets  In  the 
second  story  to  overflow,  and  thereby  flood 
the  lower  story  of  said  building,  etc.  A  tem- 
porary restraining  order  was  granted  upon 
the  complaint,  which  was  subsequently  dis- 
solved. A  demurrer  to  the  complaint  was 
overruled,  and  the  defendants  answered  in 
three  paragraphs,  the  first  of  which  was  a 
general  denial.  The  demurrer  to  the  second 
and  third  paragraphs  of  the  answer  was 
overruled,  and  appellant  replied  by  a  gen- 
eral denial.  A  trial  by' the  court  upon  the 
issues  joined  by  the  parties  resulted  in  a 
finding  In  favor  of  the  appellees,  and,  over 
appellant's  motion  for  a  new  trial,  judgment 
was  rendered  that  he  take  nothing  by  his 
action.  The  errors  assigned  ore  based  on 
the  overruling  of  the  demurrer  to  the  second 
and  third  paragraphs  of  the  answer,  and  de- 
nying appellant's  motion  for  a  new  trial 

The  theory  of  the  complaint  apparently  is 
to  enjoin  appellees  from  putting  gas,  water, 
and  sewage  pipes  from  the  second  story  un- 
derneath the  stairway  to  the  basement,  and 
thereby  connecting  such  pipes  with  the  re- 
spective mains  in  the  public  street  The  sec- 
ond and  third  paragraphs  of  the  answer  are 
but  argumentative  denials.  The  second  sets 
up  and  relies  on  the  contract  referred  to  in 
the  complaint  and  alleges,  among  other 
things,  the  necessity  of  having  the  rooms  sit- 
uated on  the  second  story  supplied  with  gas, 
water,  and  sewage  pipes,  etc.  The  third  al- 
leges that  the  defendants  are  the  owners  of 
the  free  and  uninterrupted  use  and  enjoy- 
ment of  the  real  estate  described  in  plain- 
tiff's complaint  It  is  averred  that  under  the 
contract  in  question  they  are  seised  of  a  per- 
petual title  to  said  real  estate,  without  re- 
striction. It  is  further  alleged  that  by  the 
conveyance  made  by  plaintiff  in  said  contract 
he  conveyed  to  the  defendants  the  free  and 
uninterrupted  use  of  a  spape  sufficient  on  the 
south  side  of  said  building  to  erect,  maintain, 
and  use  a  stairway  3%  feet  in  width  In  the 
clear,  and  that  the  said  lot  upon  which  the 
said  building  is  located  is  situated  in  the  very 
center  of  the  business  part  of  the  city  of 
Wabash,  and  Is  surrounded  by  business  prop- 
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erties,  In  all  of  which  there  is  the  common  use 
of  gas,  water,  sewage,  and  closets  by  means 
of  similar  pipes;  that  the  second  story  of  said 
building  is  adapted  to  and  is  equipped  for 
suites  of  offices,  and  that  the  same  cannot  be 
used,  rented,  and  enjoyed  In  the  usual  and 
ordinary  manner  prevailing  in  similar  prop- 
erties in  said  city  without  supply  pipes  for 
gas  and  water;  that  it  is  the  desire  of  the 
defendant  to  avail  himself  of  the  necessities 
and  conveniences  of  gas,  water,  and  closets 
in  the  use  and  enjoyment  of  his  said  second 
story,  and  that  it  Is  absolutely  necessary  for 
him,  in  order  to  utilize  in  the  usual  and  or- 
dinary manner  his  said  premises,  and  for  him- 
self and  tenants  as  well,  to  have  a  supply 
of  water  and  gas  in  his  said  premises  and 
rooms,  together  with  a  sewage  pipe  to  dis- 
charge sewage  therefrom.  It  is  further  al- 
leged that  the  stairway  to  said  premises  arises 
at  the  southwest  part  of  the  building  on 
Wabash  street,  at  an  angle  of  about  40  de- 
grees, and  that  for  32  years  last  past  a  space 
has  been,  by  mutual  agreement  of  all  the 
owners  of  said  buildings,  set  off  the  south 
side  thereof,  nearly  its  full  depth,  and  3% 
feet  wide,  and  partitioned  from  the  remainder 
of  said  first  story  by  a  solid  wall,  with  no 
openings  except  doorways;  that  at  the  west 
end  thereof,  and  vertically  below  defendant's 
stairway,  plaintiff  has  a  cellar  stairway;  and 
that  the  space  below  the  stairway  is  dark 
and  unused,  except  as  a  passageway  to  the 
cellar  and  for  stowage;  the  said  stairway 
leading  to  the  second  story  is  solid  and  sub- 
stantial, and  rests  upon  a  four-inch  projection 
from  the  south  wall  of  said  brick  building, 
and  the  north  side  of  the  stairway  is  secure- 
ly held  and  supported  by  timbers  of  unusual 
strength  and  durability;  that  these  defend- 
ants, In  the  use  of  gas,  water,  and  sewage 
pipes,  propose  to  use  only  so  much  of  the  first 
story,  viz.,  a  space  about  6  by  10  Inches 
square,  Inclosed  by  boxing  immediately  un- 
der and  against  the  south  end  of  the  stair- 
way from  the  lower  rest  to  a  point  where  it 
joins  the  floor  above,  and  to  connect  the 
same  at  the  lower  end  under  the  Wabash 
street  doorsill  3  feet  under  ground,  through 
the  building  foundation,  with  supply  and  dis- 
charge pipes  in  the  streets;  that  the  gas  and 
water  supply  pipes  are  two  inches,  and  the 
soil  pipe  Is  four  inches;  that  all  of  these 
pipes  are  to  be  inclosed  neatly  and  away  from 
any  possible  use  to  which  plaintiff's  first 
story  can  be  applied,  viz.,  that  is  to  say,  In 
the  said  dark  and  unused  cellar  spaces  be- 
tween the  two  stairways,  and  10  feet  above 
the  cellar  stairway;  that  defendants  cannot 
place  said  pipes  outside  said  building,  because 
of  being  subjected  to  freezing;  that  placing 
them  in  the  place  selected  will  cause  the  least 
obstruction;  that  neither  of  said  pipes,  nor 
the  use  thereof,  can  or  will  interfere  in  any 
way  with  the  full  use  and  enjoyment  by 
plaintiff  of  the  premises  described  in  his  com- 
plaint, and  that  the  present  use  and  enjoy- 


ment thereof,  together  with  gas,  water,  and 
sewage  therein,  are  absolutely  necessary  to 
the  ordinary  and  usual  enjoyment  by  the  de- 
fendants of  the  second  story,  and  that  said 
pipes  do  not  and  will  not  in  any  manner 
weaken,  destroy,  or  impair  the  present 
strength,  durability,  and  condition  of  said 
building  and  its  foundation;  that  defendants 
do  not  propose  to  cut  any  openings  in  said 
building,  other  than  a  small  hole  in  the  second 
floor,  over  the  dark  passageway,  immediately 
below  the  top  of  said  steps,  and  against  the 
south  wall,  and  an  opening  in  the' foundation 
wail  under  the  Wabash  street  doorsill,  three 
feet  below  said  sill. 

The  facts  alleged  In  each  of  these  para- 
graphs, so  far  as  the  same  were  admissible, 
could  have  been  introduced  In  evidence  under 
the  first  paragraph  of  the  answer,  which,  as 
previously  stated,  was  the  general  denial. 
By  reason  of  the  conclusion  reached  In  this 
case,  we  may  dismiss  the  question  as  to 
whether  these  paragraphs  of  answer  were 
sufficient  to  withstand  appellant's  demurrer. 
If  It  be  conceded  that,  under  the  facts  aver- 
red in  the  complaint,  appellant  Is  entitled  to 
equitable  relief  by  injunction,  nevertheless  a 
consideration  of  the  evidence  fully  discloses 
that  the  finding  and  judgment  of  the  court 
denying  the  Injunction  was  a  correct  conclu- 
sion. The  contract  in  pursuance  of  which  the 
building  was  erected  upon  the  real  estate  in 
question  was  Introduced  in  evidence,  and  it 
was  shown  that  the  parties  thereunder  con- 
structed a  two-story  brick  building  upon  the 
real  estate  therein  described,  and  that  the 
appellant  had  used  and  enjoyed  the  lower  story 
thereof,  and  appellees  and  their  grantors  had 
used  and  enjoyed  the  second  story.  The  evi- 
dence discloses  that  the  acts  of  appellees 
which  appellant  seeks  to  enjoin  constituted 
nothing  more,  at  the  farthest,  than  a  mere 
trespass.  It  is  not  proven  that  any  great  or 
irreparable  damage  will  be  sustained  by  him 
by  reason  of  appellees  placing  and  maintain- 
ing the  gas  and  water  supply  pipes  in  con- 
troversy. They  base  their  right  or  authority 
to  place  the  pipes  as  they  did  on  the  ground 
that,  under  the  contract  in  question,  they 
were  vested  with  the  fee  simple  in  and  to- 
the  premises  upon  which  the  building  Is  sit- 
uated, to  the  extent,  at  least,  that  they  may, 
in'  a  reasonable  and  appropriate  manner,  by  a 
proper  plumbing,  conduct  from  the  public 
mains  artificial  gas  and  water  pipes  to  the 
second  story,  and  also  in  like  manner  conduct 
or  run  sewage  pipes  from  the  said  story  into 
the  public  sewer.  There  is  evidence  In  the 
case  to  show  that  the  only  place  which  they 
can  run  or  place  these  pipes  on  the  south 
side  of  the  building  Is  under  the  stairway,  to 
which  they  were  given  free  and  uninterrupted 
use  by  the  provisions  of  the  contract  They 
appear  to  have  run  two  small  water  and  gas 
supply  pipes,  and  one  four-inch  soil  or  sewage 
pipe,  from  below  under  this  stairway  through 
a  dark  and  unused  closet  or  basement  be- 
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neath  up  to  the  second  story.  These  pipes 
appear  to  have  been  hung  under  the  stairway 
by  means  of  hooks  fastened  thereto,  and  the 
combined  weight  of  the  pipes  for  the  entire 
length  thereof  was  180  pounds.  They  were 
Incased  in  pine  boxing,  about  8  inches  square, 
and  it  is  shown  that  in  no  manner  did  they 
serve  to  weaken  or  affect  the  walls  of  appel- 
lant's lower  story.  It  appears  that  they  were 
necessary  in  order  to  supply  the  second  story 
of  the  building  with  gas  -and  water.  This 
story  had  been  partitioned  off  Into  five  rooms, 
which  were  rented  for  office  purposes.  It  is 
further  shown  that  the  acts  which  appellant 
sought  to  enjoin  had  been  fully  committed 
after  the  commencement  of  the  action,  but 
before  the  time  of  the  trial.  As  previously 
stated,  appellant,  In  his  petition,  prayed  for 
an  Injunction,  and  that  his  title  to  the  real 
estate  and  the  basement  of  his  story  be 
quieted.  The  evidence  apparently  discloses 
that  the  very  purpose  of  the  action  is  to  set- 
tle a  disputed  question  in  regard  to  the  title 
or  interest  acquired  by  appellees,  under  the 
contract,  In  the  realty  upon  which  the  build- 
ing Is  situated.  The  law  affords  appellant 
an  appropriate  and  adequate  remedy  for  set- 
tling such  a  controversy.  By  the  facts  In  the 
case,  as  shown  by  the  evidence,  the  question' 
is  fully  presented  whether  appellant  Is  entitled 
to  the  interposition  of  a  court  of  equity.  Or, 
in  other  words,  under  the  evidence,  was  he 
entitled  to  an  injunction?  That  he  is  not 
is  fully  decided  and  settled  in  the  appeal  of 
Wabash  Railroad  Co.  v.  Engleman,  160  Ind. 
320,  66  N.  B.  802.  In  that  case  It  Is  said: 
"Of  course,  the  right  to  invoke  the  Jurisdic- 
tion of  a  court  of  equity  must  depend  upon  the 
peculiar  or  particular  facts  In  each  case,  and 
one  of  the  questions  to  be  decided  is  whether 
the  legal  remedy  under  the  particular  circum- 
stances of  the  case  Is  adequate,  or,  in  other 
.words,  is  such  remedy  as  practicable  and  ef- 
ficient to  promote  the  Interests  of  justice  and 
its  prompt  administration  as  Is  the  remedy  in 
equity?  •  •  *  The  authorities  affirm  that 
the  Inadequacy  of  the  legal  remedy  is  the 
very  foundation  or  Indispensable  prerequisite 
for  the  Interposition  of  a  court  of  equity,  for 
the  plain  or  evident  reason  that,  Inasmuch  as 
the  law  has  provided  a  complete  or  adequate 
remedy  for  the  redress  of  the  particular  wrong, 
therefore  a  court  of  chancery  is  not  author- 
ized to  interpose  its  prerogative."  As  a  gen- 
eral rule,  In  order  to  give  a  court  of  equity 
the  right  to  interpose  by  Injunction  and  pre- 
vent a  wrong  about  to  be  committed  against 
or  upon  the  property  of  another,  the  threaten- 
ed Injury  must  be  of  such  a  character  or  na- 
ture as  not  to  be  susceptible  of  complete  pe- 
cuniary compensation.  In  addition  to  this 
fact,  the  title  or  right  of  the  complainant  in 
and  to  the  property  in  question  must  be  ad- 
mitted or  established  by  legal  adjudication. 
Wabash  R.  R.  Co.  v.  Engleman,  supra. 

It  follows  that  the  judgment  below  was  a 
correct  result,  and  is  therefore  affirmed 


(1S2  Ind.  ES4) 
McCRORY  v.  O'KEEFB,  Treasurer, 
(Supreme  Court  of  Indiana.  .  April  26,  1904.) 

TAXATION    —   CREDITS— INDEBTEDNESS— DEDUC- 
TION —  DEMAND— TIME — INJUNCTION— 
GROUNDS—  BURDEN  01*  PBOOF. 

1.  In  a  suit  to  enjoin  the  collection  of  taxes 
the  burden  is  on  the  complainant  to  allege  and 
prove  either  that  the  property  on  which  the  tax- 
es were  assessed  was  not  subject  to  taxation,  or 
that  the  taxes  had  been  paid. 

2.  Where  property  is  taxable,  the  want  of  no- 
tice, or  its  insufficiency,  or  any  other  irregu- 
larity or  informality  in  the  assessment,  does  not 
entitle  the  owner  of  the  property  to  an  injunc- 
tion restraining  the  collection  of  a  tax  levied 
thereon.  • 

3.  Under  Burns'  Ann.  St.  1901,  $  8411,  pro- 
viding that  for  Ihe  purposes  of  taxation  person- 
al property  shall  include  all  indebtedness  due 
to  inhabitants  of  the  state  above  the  amounts 
respectively  owed  by  them,  etc.,  where  a  tax- 
payer claimed  a  deduction  of  a  bona  fide  indebt- 
edness from  credits  sought  to  be  listed  for  taxa- 
tion at  the  time  of  notice  given  of  its  contem- 
plated assessment  as  omitted  property  he  was 
entitled  to  such  deduction  notwithstanding  he 
failed  to  claim  the  same  at  the  time  he  listed  bis 
property  for.  the  year  for  which  it  was  alleged 
the  credit  subsequently  taxed  was  omitted. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; Harry  Bernetha,  Judge. 

Action  by  Francis  M.  McCrory  against 
William  O'Keefe.  From  a  judgment  sustain- 
ing a  demurrer  to  the  complaint,  plaintiff 
appealed  to  the  Appellate  Court,  by  which 
the  case  was  transferred  to  the  Supreme 
Court,  as  authorized  by  Burns'  Ann.  St  1901, 
§  1337U.    Reversed. 

H.  A.  Logan,  for  appellant  Martlndale  & 
Stevens,  for  appellee. 


MONKS,  J.  Appellant  brought  this  rait 
against  appellee,  as  treasurer  of  Marshall 
county,  to  enjoin  the  collection  of  certain 
taxes  for  the  year  1900  assessed  by  the  coun- 
ty assessor  and  placed  on  the  tax  duplicate 
by  the  county  auditor  as  taxes  on  omitted 
property.  The  court  sustained  a  demurrer 
for  want  of  facts  to  the  first  and  second  para- 
graphs of  the  complaint  and  to  the  amended 
third  and  fourth  paragraphs  of  the  com- 
plaint Final  judgment  against  appellant 
The  errors  assigned  and  not  waived  call  In 
question  the  action  of  the  court  in  sustaining 
the  demurrer  to  each  of  said  amended  para- 
graphs of  the  complaint 

It  appears  from  the  amended  third  para- 
graph of  complaint  that  the  county  assessor 
of  Marshall  county  on  December  30, 1902,  aft- 
er written  notice  to  appellee  and  a  hearing, 
listed  and  assessed  a  note  secured  by  mort- 
gage* held  and  owned  by  appellee  on  the  1st 
day  of  April,  1900,  upon  which  there  was  due 
a  balance  of  $1,500,  at  $1,500,  as  omitted 
property;  that  the  auditor  of  said  county 
placed  the  same  on  the  tax  duplicate  for  col- 
lection, and  the  treasurer  Is  attempting  to 
collect  the  same;  that  about  eight  months 
after  the  listing  of  appellee's  property  for 
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taxation  in  the  year  1000  the  county  assessor 
of  said  county,  after  notice  to  appellee  and 
hearing,  listed  and  assessed  against  him  for 
said  year  on  account  of  personal  property 
$890  as  omitted  property,  and  the  same  was 
placed  on  the  tax  duplicate  for  1900,  and  he 
paid  the  taxes  thereon  to  the  treasurer  of 
said  county.  It  is  not  alleged  that  said  prom- 
issory note  upon  which  there  was  a  balance 
due  of  $1,500  on  April  1,  1900,  was  ever  list- 
ed and  assessed  for  taxation  for  the  year 
1900,  or  that  any  tax  was  ever  paid  thereon 
for  that  year,  nor  that  said  promissory  note 
was  included  in  the  omitted  property  assess- 
ed by  the  county  assessor  at  $890  on  Decem- 
ber 30,  1900.  As  against  appellant  the  pre- 
sumption is  that  the  county  assessor  on  De- 
cember 30,  1900,  properly  listed  and  assessed 
said  promissory  note  for  the  year  1902  as 
omitted  property,  and  that  the  same  is  prop- 
erly on  the  tax  duplicate  in  the  hands  of  ap- 
pellee, as  the  treasurer  of  said  county,  for 
collection. 

One  who  seeks  to  enjoin  the  collection  of 
taxes  must  show  by  allegation  and  proof 
either  that  the  property  upon  which  the  taxes 
are  assessed  is  not  subject  to  taxation,  or  that 
said  taxes  have  been  paid.  This  rests  upon 
the  principle  that  a  court  of  equity  will  not 
give  any  aid  to  one  who  seeks  to  avoid  the 
paymentof  taxes  upon  taxable  property.  If 
the  property  is  taxable,  want  of  notice,  or  its 
insufficiency,  or  any  other  Irregularity  or  in- 
formality, does  not  entitle  the  owner  of  the 
property  to  an  Injunction.  Crowder  v.  Riggs, 
153  Ind.  158,  101,  53  N.  B.  1019,  and  cases  cit- 
ed; 1  Spelling  on  Injunctions '(2d  Ed.)  {  645; 
High  on  Injunctions  (3d  Ed.)  §  497.  It  is  evi- 
dent that  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  amended  third  para- 
graph of  complaint 

The  facts  alleged  In  the  amended  fourth 
paragraph  of  complaint  and  admitted  by  the 
demurrer  were  that  the  county  assessor,  aft- 
er notice  and  hearing,  on  December  30,  1902, 
listed  and  assessed  a  note  secured  by  mort- 
gage, held  and  owned  by  appellant  on  April 
1,  1900,  upon  which  there  was  then  due  a 
balance  of  $1,500,  at  $1,500,  as  omitted  prop- 
erty, and  that  the  same  was  placed  on  the 
tax  duplicate  for  collection;  that  the  said 
credit  so  listed  and  assessed  was  due  and 
owing  to  appellant  from  one  Jourdon;  that 
on  said  1st  day  of  April,  1900,  appellant  was 
justly  indebted  to  Nancy  Rose  in  the  sum  of 
$1,500,  evidenced  by  a  promissory  note  se- 
cured ,by  mortgage  on  real  estate  owned  by 
appellant;  that  at  the  hearing  before  the 
county  assessor  he  stated  all  of  the  foregoing 
facts,  and  demanded  that  the  debt  due  from 
him  to  said  Rose  for  $1,500  be  deducted  from 
the  balance  of  $1,500  due  him  from  said 
Jourdon,  but  the  county  assessor  refused  to 
make  or  allow  said  deduction  on  the  ground 
that  "he  [appellant]  had  failed  to  take  credit 
for  the  same  when  listing  his  property  with 
the  township  assessor  for  the  year  1900"; 


that  prior  to  the  time  of  the  assessment  com- 
plalned.of  all  the  property  of  appellant  had 
been  assessed,  and  he  had  paid  the  taxes 
thereon,  except  only  said  $1,500  evidenced 
by  said  note  and  mortgage,  and  that  be  was 
not  liable  for  any  taxes  thereon  for  the  rea- 
son that  he  was  entitled  to  a  deduction  for 
the  same  amount  on  account  of  his  indebted- 
ness to  said  Rose;  that  he  disclosed  all  the 
facts  alleged  in  regard  to  his  said  Indebted- 
ness and  credits  to  the  township  assessor 
when  listing  his  property  in  1900,  and  to  the 
county  assessor  at  said  hearing. 

It  is  provided  in  section  8411,  Burns'  Ann. 
St  1901:  "For  the  purposes  of  taxation 
*  *  *  personal  property  shall  include  all 
indebtedness  due  to  inhabitants  of  this  state 
above  the  amounts  respectively  owed  by 
them  whether  such  Indebtedness  is  due  from 
individuals  or  corporations  public  or  private, 
and  whether  such  debtors  reside  within  or 
without  the  state."  The  form  of  schedule 
for  the  assessment  of  personal  property  en- 
acted by  the  Legislature  and  in-  force  since 

1899  requires  that  the  taxpayer's  indebted- 
ness, evidenced  by  promissory  notes,  for 
which  he  claims  deduction  from  credits, 
should  be  itemized  by  giving  the  name  of 
each  person  or  persons  to  whom  he  is  so  in- 
debted, the  date  of  maturity  of  the  same,  and 
the  amount.  Unless  the  taxpayer  itemizes 
bis  Indebtedness  as  required  by  said  sched- 
ule, he  is  not  entitled  to  deduct  the  same 
from  credits  listed  by  him  in  said  schedule. 
In  this  case,  however,  appellant  did  not  list 
on  the  schedule  filled  out  by  him  in  the  year 

1900  said  promissory  notes  on  said  Jourdon, 
for  a  balance  due  of  $1,500,  nor  did  he  claim 
credit  in  said  schedule  for  the  $1,500  note  he 
owed  Nancy  H.  Rose.  He  did  claim  credit 
therefor  at  the  hearing  before  the  county 
assessor  in  December,  1902,  when  required 
to  appear  and  show  cause  why  said  note  on 
Jourdon  for  a  balance  of  $1,500  should  not 
be  listed  and  assessed  against  him  for  taxa- 
tion for  the  year  1900  as  omitted  property. 
If  said  claim  for  deduction  was  made  at  the 
time  and  place  as  alleged  in  said  amended 
fourth  paragraph  of  complaint,  it  should 
have  been  allowed,  if  the  same  was  a  bona 
fide  Indebtedness  of  appellant  on  April  1, 
1900.  Moore  v.  Hewitt,  147  Ind.  464,  46  N. 
E.  905;  Florer  v.  Sheridan,  137  Ind.  28,  32, 
38  N.  E.  365,  23  L.  R.  A.  278.  The  Legisla- 
ture no  doubt  has  the  power  to  provide  that 
any  person  who  fails  to  list  any  or  all  of  his 
credits  as  required  by  said  schedules  (sec- 
tion 8463,  Burns'  Ann.  St  1901)  should  not 
be  allowed  any  deduction  for  indebtedness, 
but  no  such  law  has  been  enacted.  It  follows 
that  the  court  erred  in  sustaining  appellee's 
demurrer  to  the  amended  fourth  paragraph 
of  complaint 

Judgment  reversed,  with  Instruction  to 
overrule  the  demurrer  to  the  amended  fourth 
paragraph  of  complaint,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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EATON  t.  STATE.        # 
(Supreme  Court  of  Indiana.    April  29,  1904.) 

INVOLUNTARY  MANSLAUGHTER—  INDICTMENT— 
UNLAWFUL  ACT— POINTING  WEAPON- 
ALLEGATION  or  PURPOSE. 

L  Burns'  Ann.  St.  1901,  {  1981,  provides  that 
whoever  wrongfully  kills  any  human  being  with- 
out malice,  involuntarily,  but  in  the  commission 
of  some  unlawful  act,  is  guilty  of  manslaughter. 
Held,  that  an  indictment  must  show  that  ac- 
cused was  engaged  in  the  commission  of  some 
unlawful  act  from  which  the  homicide  resulted. 

2.  Burns'  Ann.  St.  1901,  i  1981,  provides  that 
whoever  unlawfully  kills  any  human  being  with- 
out malice,  involuntarily,  but  in  the  commission 
of  some  unlawful  act,  is  guilty  of  manslaughter. 
Section  2073  provides  that  it  shall  be  unlawful 
for  any  person  over  the  age.  of  10  years,  with  or 
without  malice,  purposely  to  point  or  aim  any 
pistol  or  other  firearm,  either  empty  or  loaded, 
towards  any  other  person.  Held,  that  an  in- 
dictment charging  involuntary  manslaughter  be- 
cause of  the  killing  of  deceased  by  accused  while 
he  was  violating  section  2073,  by  pointing  and 
aiming  a  firearm  at  deceased,  was  insufficient  for 
failing  to  employ  the  word  purposely,"  or  any 
other  word  of  equivalent  import,  in  describing 
the  conduct  of  accused. 

Appeal  from  Circuit  Court,  Gibson  County; 
O.  M.  Welborn,  Judge. 

Charles  Eaton  was  convicted  of  involuntary 
manslaughter,  and  he  appeals.    Reversed. 

W.  E.  Stilwell  and  Henry  Kester,  for  ap- 
pellant Win.  Espenschled,  C.  W.  Miller, 
Atty.  Gen.,  W.  C.  Geake,  C.  0.  Hadley,  and 
L.  G.  Rothschild,  for  the  State. 

JORDAN,  J.  Appellant  was  tried  upon  an 
indictment  and  found  guilty  by  a  jury  of  hav- 
ing committed  the  crime  of  Involuntary  man- 
slaughter. The  jury  found  that  his  true  age 
was  19  years.  Over  his  motion  for  a  new 
trial,  he  was  sentenced  by  the  court  to  be 
confined  In  the  Indiana  Reformatory  Prison 
for  a  period  of  not  less  than  2  nor  more  than 
21  years.  From  this  judgment  he  appeals, 
and  assigns  as  errors  (1)  that  the  court  erred 
In  overruling  his  motion  to  quash  the  Indict- 
ment; (2)  in  overruling  his  motion  for  a 
new  trial. 

That  part  of  the  indictment  charging  the 
offense  is  as  follows:  "That  one  Charles 
Eaton,  late  of  said  county,  on  the  15th  day  of 
April,  A.  D.  1903,  at  said  county  and  state 
aforesaid,  did  then  and  there  unlawfully  and 
feloniously,  and  without  malice,  express  or 
Implied,  and  Involuntarily,  kill  one  Lizzie 
Eaton,  by  then  and  there  shooting  her,  the 
said  Lizzie  Eaton,  in  and  upon  the  body, 
with  a  certain  pistol  loaded  with  gunpowder 
and  leaden  balls,  which  be,  the  said  Charles 
Eaton,  then  and  there  had  and  held  in  bis 
hand,  while  he,  the  said  Charles  Eaton,  was 
then  and  there  In  the  commission  of  an  un- 
lawful act  to  wit  pointing  and  aiming  a 
certain  firearm,  to  wit  a  pistol,  at  and  to- 
ward the  said  Lizzie  Eaton,  he  the  said 
Charles  Eaton  being  then  and  there  over  the 
age  of  ten  (10)  years,  whereby,  and  by  means 
of  said  unlawful  pointing  and  aiming  said 
pistol  as  aforesaid  at  the  said  Lizzie  Eaton, 


said  pistol  was  discharged  at  against  and 
into  the  body  of  the  said  Lizzie  Eaton,  and 
did  then  and  there  mortally  wound  the  said 
Lizzie  Eaton,  and  of  which  wound  so  Inflict- 
ed as  aforesaid  the  said  Lizzie  Eaton  then  and 
there  died,  contrary,"  etc  Involuntary  man- 
slaughter Is  defined  by  our  statute  as  fol- 
lows: "Whoever  unlawfully  kills  any  human 
being  without  malice,  express  or  Implied, 
*  *  •  involuntarily,  but  in  the  commis- 
sion of  some  unlawful  act  Is  guilty  of  man- 
slaughter, and  upon  conviction  thereof,  shall 
be  Imprisoned  in  the  State  Prison  not  more 
than  twenty-one  years  nor  less  than  two 
years."  Section  1981,  Barns'  Ann.  St  1901. 
To  constitute  a  good  charge  of  this  crime,  It 
Is  essential  that  it  be  shown  In  the  indict- 
ment that  the  accused  person  was  engaged  in 
the  commission  of  some  unlawful  act  from 
which  the  homicide  In  question  resulted.  Wll- 
ley  v.  State,  46  lnd.  363.  The  unlawful  act 
In  the  commission  of  which  It  is  claimed  by 
counsel  for  the  state  appellant  was  engaged, 
and  the  one  to  which  the  Indictment  at- 
tributed the  killing  of  the  deceased,  is  de- 
fined by  section  2073,  Burns'  Ann.  St  1901, 
as  follows:  "It  shall  be  unlawful  for  any 
person  over  the  age  of  ten  years,  with  or 
without  malice,  purposely  to  point  or  aim  any 
pistol,  gun,  revolver,  or  other  firearm  either 
.loaded  or  empty,  at  or  towards  any  other  per- 
son, and  any  person  so  offending  shall  be 
guilty  of  an  unlawful  act  and  upon  convic- 
tion shall  be  fined  in  any  sum  not  less  than 
one  nor  more  than  five  hundred  dollars." 
The  objection  urged  against  the  sufficiency 
of  the  indictment  is  that  it  fails  to  disclose 
that  the  accused  was  engaged  In  the.  com- 
mission of  the  unlawful  act  declared  by  this 
section  of  the  statute,  for  the  reason  that 
neither  the  word  "purposely,"  contained  in 
the  statute,  nor  any  word  of  equivalent  im- 
port or  meaning,  Is  employed  In  the  indict- 
ment In  charging  that  he  was  in  the  commis- 
sion of  such  unlawful  act  Or  in  other  words, 
his  counsel  contend  that  the  gravamen  of  the 
offense  described  or  denned  by  the  section  in 
question  is  that  the  pointing  or  aiming  of 
the  pistol  must  be  purposely  or  Intentionally 
done  on  the  part  of  the  accused  person.  In 
answer  to  this  contention,  counsel  for  the 
state  say:  "This  contention  is  undoubtedly 
true  so  far  as  the  word  'point'  is  concerned, 
yet  the  court  will  observe  that  the  statute 
also  contains  the  word  'aim,'  with  the  ref- 
erence to  the  use  of  any  pistol,  gun,  revolver," 
etc.  Therefore  they  argue  that  the  absence 
of  the  word  "purposely"  does  not  render  the 
pleading  defective,  because,  in  addition  to  the 
word  "pointing,"  the  word  "aiming"  is  used. 
Counsel's  position  In  this  respect  is  wholly 
untenable.  It  will  be  seen  that  the  statute 
declares  It  to  be  an  unlawful  act  for  any 
one  over  the  age  of  10  years  "purposely  to 
point  or  aim  any  pistol,"  etc  "Purposely," 
as  therein  used,  means  intentionally  or  de- 
signedly. Fahnestock  v.  State,  23  Ind.  231. 
The  word  "aim"  Is  used  In  the  disjunctive. 
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and  under  such  circumstances  the  statute  may 
be  violated  by  doing  either  or  both  of  the  for- 
bidden acts.  The  person  accused  thereunder 
may  be  charged  (1)  with  having  purposely 
pointed  the  pistol  at  and  towards  another; 
(2)  with  having  purposely  aimed  the  weapon 
at  and  towards  another;  (3)  with  having 
purposely  pointed  and  aimed  the  weapon  at 
and  towards  another.  See  Glllett's  Criminal 
Law  (2d  Ed.)  S  679,  and  the  form  of  an  Indict- 
ment therein  given. 

By  the  latter  method  of  pleading  but  one 
offense  would  be  charged,  and  upon  convic- 
tion the  violator  would  be  subject  to  the 
penalty  provided.  Rosenbarger  v.  State,  164 
Ind.  425,  56  N.  E.  914. 

The  Legislature  has  made  the  qualifying 
word  "purposely"  a  necessary  ingredient  of  the 
crime  denned  by  section  2073,  supra,  and 
hence  it  cannot  be  dispensed  with  in  char- 
ging such  offense,  unless  a  word  of  equiva- 
lent' import  be  used.  Murder 'in  the  second 
degree  is  declared  by  our  statute  to  be  where 
one  "purposely  and  maliciously  »  *  *  kills 
any  human  being."  Certainly  no  one  would 
contend  that  a  charge  of  murder  of  the  sec- 
ond degree  would  be  sufficient  where  neither 
the  word  "purposely/*  nor  language  of  an 
equivalent  meaning,  'was  employed  by  the 
pleader.  Wherein,  then,  can  it,  in  reason,  be 
asserted  that  In  charging  the  commission  of 
the  unlawful  act  defined  by  section  2073,  su- 
pra, the  pleading  will  be  sufficient,  although 
neither  the  word  "purposely,"  nor  one  con- 
veying the  same  meaning,  Is  used?  In  Gra- 
ham v.  State,  8  Ind.  App.  497,  35  N.  E.  1109, 
the  court  had  under  consideration  this  same 
statute.  In  that  appeal  it  was  held  that,  to 
constitute  the  offense,  the  pointing  of  the 
weapon  must  be  purposely  done. 

That  the  indictment  in  the  case  at  bar  is 
fatally  defective  for  the  reasons  stated  is 
certainly  evident.  Other  objections  are  urged 
against  It,  but  as  to  whether  it  is  open  to 
these  we  need  not  and  do  not  determine. 

It  follows  that  the  court  erred  in  overrul- 
ing the  motion  to  quash,  for  which  error  the 
judgment  Is  reversed,  and  the  cause  remand- 
ed, with  Instructions  to  the  lower  court  to 
quash  the  indictment.  The  clerk  will  Issue 
the  proper  order  for  the  return  of  the  prison- 
er to  the  sheriff  of  Gibson  county. 

(182  Ind.  517) 

REPUBLIC  IRON  &  STEEL  CO.  t. 

BEKKES. 

(Supreme  Court  of  Indiana.    April  22,  1904.) 

HASTES  AND  SERVANT—  INJURY— NEGLIGENCE- 
EVIDENCE— PRESUMPTION — APPEAL. 

1.  Evidence  that  a  common  laborer,  who  had 
placed  a  bar  of  iron  between  the  jaws  of  shears 
which  opened  and  shut  at  equal  intervals  about 
20  times  a  minute,  was  suddenly  commanded 
by  his  foreman  to  cut  the  bar  in  a  different 
place,  and,  while  attempting  to  remove  the  bar 
in  obedience  to  the  command,  without  knowl- 
edge of  any  danger,  was  injured,  presented  a 
case  for  the  jury  as  to  whether  the  foreman  was 
negligent  in  giving  the  order. 


2.  Where  a  servant  was  obeying  a  specific  or- 
der of  the  foreman,  under  whose  control  he  had 
been  placed  by  the  master,  he  bad  the  right  to 
presume,  in  the  absence  of  warning  or  notice 
to  the  contrary,  that  he  would  not  thereby  be 
subjected  to  injury. 

3.  Where  there  is  evidence  to  sustain  a  judg- 
ment in  every  material  respect,  it  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  Circuit  Court,  Lake  County; 
W.  C.  McMahan,  Judge. 

Action  by  Charles  Berkes  against  the  Re- 
public Iron  &  Steel  Company.  From  a  judg- 
ment In  favor  of  the  plaintiff,  defendant  ap- 
peals. Transferred  from  the  Appellate  Court 
under  Burns'  Ann.  St  1901,  $  1337u.  Af- 
firmed. 

Miller,  Elam  &  Pesler  and  S.  D.  Miller, 
for  appellant.  A.  F.  Knotts,  George  Relland, 
and  F.  M.  Conroy,  for  appellee. 

JORDAN,  J.  This  action  was  prosecuted 
by  appellee,  as  plaintiff  below,  to  recover  dam- 
ages for  personal  injuries  received  while  in 
the  employ  of  appellant  A  trial  by  jury  re- 
sulted in  a  verdict  in  favor  of  appellee.  An- 
swers to  numerous  Interrogatories  were  also 
returned  by  the  jury  along  with  their  general 
verdict  Appellant,  at  the  close  of  appellee's 
evidence,  unsuccessfully  moved  the  court  to 
direct  the  Jury  to  find  In  its  favor.  Its  mo- 
tion for  a  new  trial  was  denied,  and  Judg- 
ment was  rendered  In  favor  of  appellee  for 
the  damages  awarded  by  the  jury. 

The  complaint  in  substance,  avers  and  sets 
up  the  following  facts:  On  and  prior  to  the 
11th  day  of  January,  1900,  the  date  upon 
which  appellee  was  injured,  the  defendant 
was  a  corporation  incorporated  under  the  laws 
of  the  state  of  Illinois.  On  that  day  and 
prior  thereto  it  was  engaged  in  the  city  of 
East  Chicago,  Lake  county,  Ind.,  in  manu- 
facturing iron  and  steel.  Plaintiff  was  an  em- 
ploye of  appellant  engaged  in  working  as  a 
common  laborer  In  its  mills  and  factory  at 
said  city,  and  at  the  time  of  receiving  the  in- 
juries of  which  he  complains,  he  was  work- 
ing in  the  line  of  his  duty.  Defendant,  on 
employing  him  to  work  in  its  mills  and  fac- 
tory, put  him  at  work  In  cutting  scrap  Iron 
into  pieces  by  means  of  large  iron  shears  op- 
erated In  said  factory.  While  engaged  at 
this  work  the  plaintiff  was  under  the  control 
and  orders  of  one  John  Flack,  who  was  the 
foreman  of  the  defendant  in  the  department 
of  its  factory  where  the  plaintiff  worked. 
Flack,  as  such  foreman,  had  the  right  and 
authority  from  defendant  to  order  and  direct 
the  plaintiff  In  regard  to  the  work  in  which 
he  was  engaged,  and  plaintiff  was  required 
to  conform  to  and  obey  the  orders  and  direc- 
tions of  the  said  foreman.  At  the  time  of 
the  accident  the  plaintiff  and  another  person 
in  the  employ  of  the  defendant  were  directed 
and  required  to  cut  into  small  pieces  a  long, 
crooked,  and  warped  iron  bar  by  means  of 
the  said  shears  provided  by  defendant  for  that 

1T  2.  See  Master  and  Servant,  vol.  31,  Cent  Dig.  | 

778. 
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purpose.  Immediately  prior  to  the  Injury  re- 
ceived by  plaintiff  as  hereinafter  stated,  he 
and  his  assistant  had  properly  placed  this 
bar  of  iron  In  the  jaws  or  mouth  of  the 
shears,  and  had  pushed  it  as  far  back  as  pos- 
sible, in  order  that  when  the  knives  of  the 
shears  came  together  they  would  cut  the  iron 
into  square  pieces  without  turning  the  bar 
over.  The  jaws  of  these  shears,  it  is  alleged, 
"worked  up  and  down  at  regular  intervals." 
As  plaintiff  and  his  helper  were  in  a  proper 
manner  placing  the  said  bar  in  the  shears, 
and  just  at  the  time  the  jaws  thereof  had 
commenced  to  descend  upon  the  said  iron  bar, 
Flack,  said  foreman,  then  and  there  careless- 
ly and  negligently  in  a  loud  tone  of  voice  and 
in  a  decisive  and  abrupt  manner  ordered  and 
directed  plaintiff  and  his  helper  not  to  cut 
the  iron  bar  at  the  point  where  plaintiff  was 
about  to  cut  it,  but  to  cut  it  at  another  point 
The  complaint  then  proceeds  to  charge  that 
the  foreman  negligently  and  carelessly  gave 
said  command  and  order  at  a  time  when  it 
was  extremely  dangerous  for  the  plaintiff  to 
undertake  to  obey  it  The  plaintiff  at  the 
time  had  no  knowledge  of  such  danger,  and 
had  no  time  to  consider  the  result  of  obeying 
the  order.  The  danger  to  which  he  was  sub- 
jected, as  alleged,  in  obeying  the  order  in 
question  consisted  in  necessitating  him  at 
that  time  to  withdraw  the  iron  bar  from  the 
mouth  of  the  shears.  In  order  to  obey  the 
command  of  the  foreman  and  to  prevent  the 
bar  from  being  cut  at  the  point  where  he  had 
directed  it  should  not  be  cut  the  plaintiff  had 
to  quickly  change  the  position  of  the  bar  in 
the  mouth  of  the  shears  to  comply  with  the 
command.  But  in  his  attempt  to  change  the 
position  of  the  bar  in  the  mouth  of  the  shears 
and  to  comply  with  the  order  given  the  shears 
closed  down  and  cut  the  bar  near  the  end  of 
the  shears,  and  in  such  a  manner  as  to  cause 
it  to  turn  and  rebound  from  the  mouth  there- 
of, and  with  much  force  to  strike  the  left  leg 
of  the  plaintiff,  thereby  severely  Injuring  that 
limb.  A  particular  statement  of  the  charac- 
ter and  permanency  of  the  Injury,  and  the 
suffering  endured  by  the  plaintiff,  and  the 
money  which  he  expended  in  attempting  to 
beal  and  cure  his  said  injuries,  are  all  set  out 
in  the  complaint.  The  pleading  then  proceeds 
to  repeat  the  charge  that  the  injuries  received 
by  the  plaintiff  were  occasioned  solely  by  the 
negligence  and  carelessness  of  the  foreman  in 
giving  the  order  in  question,  which  the  plain- 
tiff was  bound  to  obey  and  did  obey,  etc. 

It  is  evident,  under  the  facts  alleged  In 
the  pleading,  that  appellee  based  his  cause  of 
action  on  the  second  clause  of  section  7083, 
Burns'  Ann.  St  1901,  which  provides  "that 
every  railroad  or  other  corporation  *  *  * 
operating  in  this  state  shall  be  liable  for  dam- 
ages for  personal  injuries  suffered  by  any 
employe  while  in  Its  service,  *  *  *  in 
the  following  cases:  •  *  *  Second,  where 
such  injury  resulted  from  the  negligence  of 
any  person  in  the  service  of  such  corpora- 
tion, to  whose  order  or  direction  the  injured 


employe  at  the  time  of  the  Injury  was  bound 
to  conform  and  did  conform."  In  fact  coun- 
sel for  appellee  contend  that  the  complaint, 
under  the  facts,  is  sustained  by  this  provision 
of  the  statute,  which  contention  counsel  for 
appellant  apparently  do  not  controvert  In 
respect  to  the  construction  of  the  clause  of 
the  section  in  question,  see  Louisville,  etc., 
Ry.  Co.  v.  Wagner,  153  Ind.  420,  53  N.  E. 
927;  Thacker  v.  Chicago,  etc.,  Ry.  Co.,  159 
Ind.  82,  64  N.  B.  605,  59  L.  R.  A.  792.  A 
demurrer  to  the  pleading  was  overruled,  and 
appellant  answered  by  the  general  denial. 
Counsel  for  appellant  contend  that  the  judg- 
ment below  should  be  reversed  on  the  grounds 
(1)  that  the  evidence  falls  to  establish  any 
negligence  on  the  part  of  appellant's  fore- 
man; (2)  that  the' alleged  negligence  Is  not 
shown  to  have  been  the  proximate  cause  of 
the  injury  received.  Or,  in  other  words,  we 
are  requested  .to  adjudge  that  upon  a  consid- 
eration of  all  the  evidence  most  favorable  to 
appellee,  together  with  all  of  the  reasonable 
inferences  which  may  be  drawn  therefrom, 
the  Jury  should  have  found  in  favor  of  ap- 
pellant. The  evidence,  to  an  extent  Is  con- 
flicting, and  it  will  serve  no  useful  purpose 
to  recite  it  all  in  detail.  It  may  be  said,  how- 
ever, that  there  is  evidence  to  establish, 
among  others,  the  following  facts:  Appellant 
at  and  prior  to  the  accident  in  question  was 
a  corporation  engaged  m  manufacturing  iron 
and  steel  in  the  city  of  East  Chicago,  Lake 
county,  Ind.  One  James  Flack  was  the  fore- 
man in  its  factory,  and  as  such  he  had  con- 
trol and  supervision  of  its  employes  in  the 
department  in  which  appellee  worked.  On 
the  10th  day  of  January,  1900,  Flack,  as  such 
foreman,  hired  appellee  to  work  for  appellant 
in  said  factory,  and  on  that  day  he  put  him 
to  work  in  operating  a  pair  of  shears  in  cut- 
ting bars  of  scrap  iron.  Appellee  was  under 
the  control  of  Flack,  as  foreman,  and  was  re- 
quired to  conform  to  and  obey  his  orders 
■while  at  work.  The  accident  by  which  ap- 
pellee was  injured  occurred  on  the  night  of 
January  11,  1900.  On  the  day  before— Janu- 
ary 10th,  the  day  when  appellee  was  put  to 
work— be  was  furnished  with  a  helper  to  aid 
him  when  he  needed  assistance.  On  the  sec- 
ond day,  or  the  night  of  the  accident  It  ap- 
pears that  be  had  not  the  same  assistant  that 
he  had  the  day  before,  but  a  different  em- 
ploye. This  helper,  It  appears;  was  a  for- 
eigner, and  did  not  understand  the  English 
language.  Of  this  fact  the  foreman  appears 
to  have  had  knowledge.  Appellee,  however, 
did  not  know  this  helper,  nor  did  he  know 
that  he  could  not  understand  English.  On 
the  first  day  of  appellee's  employment  it  ap- 
pears that  he  sheared  a  lot  of  crooked  pieces 
of  iron.  The  blades  of  the  shears  operated 
by  appellee  were  18  inches  long,  and  when  in 
operation  its  mouth  or  jaws  went  up  and 
down  about  20  times  in  the  course  of  a  min- 
ute. On  the  occasion  of  the  accident  in  ques- 
tion, appellee,  with  the  assistance  of  his  help- 
er, had  shoved  or  placed  a  large,  crooked  iron 
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bar  as  far  back  as  he  could  in  the  mouth  of 
the  shears.  This  bar  weighed  150  pounds, 
and  was  8  feet  long.  The  bar  was  crooked 
At  one  of  Its  euds,  the  crook  extending  up 
some  distance  along  the  bar  in  the  shape  of 
the  letter  S.  Just  as  appellee  had  placed  this 
bar  under  the  knives  of  the  shears,  and  had 
It  in  a  position  to  be  cut,  Flack,  the  foreman 
aforesaid,  came  up  where  appellee  was  at 
work,  tod  very  suddenly  or  hastily,  and  in 
an  abrupt  manner,  said,  "Don't  cut  that  bar 
there;  cut  It  in  the  center."  In  obedience  to 
this  order,  appellee  immediately  began  to  re- 
move the  bar  from  the  shears  in  order  to 
place  it  so  that  it  would  be  cut  in  the  cen- 
ter, the  point  where  the  foreman  had  ordered 
him  to  cut  it  It  appears  that  it  was  neces- 
sary to  remove  the  bar  from  the  mouth  of 
the  shears  In  order  to  comply  with  the  com- 
mand of  the  foreman.  As  appellee  was  in  the 
act  of  removing  the  bar,  the  shears  came 
down  and  caught  it,  turning  it  down,  and 
threw  or  flopped  it  over  against  appellee's 
leg,  whereby  he  was  severely  and  perma- 
nently injured.  There  is  evidence  to  show, 
that,  had  the  bar  been  left  where  it  was  pla- 
ced in  the  first  Instance  by  appellee,  it  would 
have  been  properly '  cut  without  any  injury 
to  him.  It  appears  to  have  been  the  crooked 
part  of  the  bar  which  turned  over  as  the 
knives  closed  down  upon  it  Appellee  had 
no  notice  or  warning  that  In  attempting  to 
withdraw  the  bar  as  he  did  he  would  expose 
himself  to  any  danger  or  injury.  The  proper 
way  to  feed  or  place  a  bar  of  iron  like  the 
one  in  question  into  the  shears  was  to  put 
it  at  the  back  part  of  the  mouth  as  far  back 
as  it  could  be  pushed.  This  appellee  did.  If 
it  were  placed  into  the  shears  obliquely,  or 
into  the  front  part  of  the  jaws,  the  latter,  un- 
der such  circumstances,  would  have  a  ten- 
dency to  twist  the  bar  and  throw  it  out 
Appellee  was  In  the  line  of  his  duty  at  the 
time  of  the  accident,  and  was  standing  at  the 
proper  place  in  front  of  the  machine,  and  in 
all  respects,  it  appears,  was  in  the  exercise 
of  due  care  under  the  circumstances.  The 
special  findings  of  the  Jury  are  in  harmony 
with  the  general  verdict. 

The  Jury  find,  in  answer  to  an  interroga- 
tory which  there  is  evidence  to  support  that 
appellee  could  not  have  stopped  the  shears 
"while  cutting  the  pieces  of  iron  in  ques- 
tion." The  distance  between  the  points  of 
the  lower  and  upper  knives  of  the  shears 
when  open  is  about  12  inches.  Counsel  for 
appellee  contend  that  under  all  of  the  evi- 
dence and  circumstances  .in  this  case  the 
question  as  to  whether  the  foreman  was 
guilty  of  negligence  in  giving  the  order  was 
for  the  decision  of  the  Jury.  The  evidence, 
It  Is  said,  supports  all  of  the  facts  necessary 
or  material  to  entitle  appellee  to  recover; 
.therefore  it  is  contended  that  this  court  is 
not  authorized  to  find  as  a  matter  of  law  to 
the  contrary.  We  concur  in  this  view  of  the 
case.  We  are  of  the  opinion  that,  when  all 
of  the  evidence  most  favorable  to  appellee, 
70  N.E.— 52 


together  with  all  of  the  reasonable  Infer- 
ences which  the  Jury  might  have  drawn 
therefrom,  is  considered,  we  would  not  be 
warranted  In  finding  that  appellee  had  failed 
to  establish  the  cause  of  action  alleged  in 
his  complaint  That  the  evidence  proves  that 
the  order  In  question  was  one  within  the 
scope  of  the  foreman's  authority,  and  that 
appellee,  as  the  servant  of  appellant,  was 
bound  to  obey  it  cannot  be  seriously  con- 
troverted. The  Jury,  by  their  general  ver- 
dict, impliedly  find  that  the  foreman,  in  giv- 
ing the  order,  -was  guilty  of  negligence,  and 
that  this  negligence  was  the  proximate  cause 
of  the  injury  received  by  appellee.  The  lat- 
ter is  shown  to  have  been  an  unskilled  or 
common  laborer  In  the- service  of  appellant 
receiving  a  compensation  of  14  cents  per 
hour,  of  all  of  which  the  foreman  bad  knowl- 
edge. There  is  evidence  to  show  that  the 
foreman  was  aware  of  the  quick  movement 
up  and  down  of  the  Jaws  of  the  shears,  the 
size  and  shape  of  the  bar,  and  the  position 
in  which  it  had  been  placed  in  the  mouth 
of  the  machine  ready  for  cutting.  He  gave 
an  imperative  order  to  appellee  not  to  cut  it 
at  the  point  where  the  latter  was  intending, 
but  to  cut  it  In  the  center.  From  the  evi- 
dence and  all  of  the  circumstances  placed 
before  thd  Jurors  they  were  justified  in  draw- 
ing therefrom  the  reasonable  Inference  that 
the  foreman,  at  the  time  he  gave  the  order, 
knew  that  appellee,  in  complying  therewith, 
would  be  compelled  to  quickly  withdraw  the 
bar  from  the  Jaws  of  the  shears,  and  in  so 
doing,  if  it  failed  to  clear  the  moving  Jaws, 
it  might  be  caught  therein,  and  wrenched  or 
twisted  from  the  hands  of  appellee  to  his 
injury.  The  evidence  may  be  said  to  be 
open  not  only  to  this  inference,  but  to  other 
inferences  which  reasonably  and  fairly  tend 
to  establish  that  giving  the  order  in  contro- 
versy was  an  act  of  negligence  on  the  pari: 
of  the  foreman.  It  is  apparent  that  had  the 
foreman  desired,  he  could  have  readily  shut 
off  the  power  by  which  the  shears  were  op- 
erated before  he  gave  the  order  or  direction 
to  appellee. 

Appellee's  duty  as  the  servant  of  appel- 
lant was  to  yield  obedience  to  the  orders 
of  his  superiors.  In  fact,  It  appears  that  he 
was  obeying  a  specific  order  of  the  foreman, 
under  whose  control  and  authority  he  had 
been  placed  by  the  master.  He  had  the  right 
to  presume,  In  the  absence  of  warning  or  no- 
tice to  the  contrary,  that  in  conforming  to 
the  order  be  would  not  be  subjected  to  in- 
Jury.  Taylor  v.  Evansville,  etc.,  R.~  Co.,  121 
Ind.  124,  22  N.  E.  876,  6  L.  B.  A.  584,  16 
Am.  St.  Rep.  372,  and  cases  there  cited.  He 
was  Justified  in  presuming  that  the  fore- 
man would  not  give  improper  orders,  and 
would  not  direct  him  to  assume  improper 
risks.  In  regard  to  a  servant's  right  of  ac- 
tion for  injuries  received  in  obeying  a 'direct 
command  or  order,  in  addition  to  our  own 
cases,  see  Eaves  v.  Atlantic,  etc.,  Co., 
17C  Mass.   369,  57  N.  E.  669;    Stephens  v. 
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Hannibal,  etc.,  Ry.  Co.,  96  Mo.  207,  9  8. 
W.  598,  9  Am.  St  Rep.  336;  Illinois  Steel 
Co.  T.  Schymanowisti,  162  111.  447,  44  N.  E. 
876;  Long's  Adm'r  y.  Illinois  Central,  etc., 
R.  Co.  (Ky.)  68  S.  W.  1095,  58  L.  R.  A. 
237.  Eaves  t.  Atlantic,  etc.,  Co.,  supra, 
was  an  action  under  the  employer's  liability 
act  of  Massachusetts,  by  an  employe,  for  per- 
sonal injuries  sustained  through  an  alleged 
negligent  order  given  by  the  superintendent 
of  the  company,  whereby  the  plaintiff  was 
directed  to  start  a  pressing  machine.  In 
obeying  this  order  she  was  injured  by  the 
presser  coming  down  upon  and  crushing  her 
fingers.  The  court,  in  its  opinion  in  that  case, 
said:  "Talbot  was  a  person  whose  principal 
duty  was  that  of  a  superintendent;  that  as 
such  superintendent  he  gave  to  the  plaintiff 
the  order  to  start  up  the  machine;  that  at 
the  time  of  the  order  he  had  reason  to  know 
that  she  might  understand  it  as  a  command 
to  try  to  ascertain  by  resuming  her  work 
whether  the  machine  was  all  right;  that  she 
so  understood  it,  and  was  justified  In  so  un- 
derstanding it;  that,  acting  under  that  under- 
standing, she  attempted  to  resume  her  work; 
that  while  she  was  doing  that,  and  in  the 
exercise  of  due  care,  by  reason  of  the  violent 
and  unusual  shaking  of  the  machine  her 
hand  was  thrown  from  its  usual  place,  and 
the  presser  came  down  upon  her  fingers  and 
crushed  them;  and  that,  under  the  circum- 
stances, the  order  was  negligent.  This  would 
make  a  case  for  the  plaintiff.  •  *  *  The 
jury  must  have  found  the  facts  to  be  as 
above  stated."  In  the  case  at  bar  it  appears 
that  appellee  was  suddenly  or  hastily  or- 
dered, as  shown,  to  cut  the  bar  in  the  center. 
The  foreman,  as  it  appears,  saw  that  appel- 
lee was  about  to  cut  it  at  what  was  testified 
to  be  the  usual  place  for  cutting  such  a  bar. 
He  ordered  appellee,  in  effect  at  least,  to 
change  the  position  of  the  bar  in  the  mouth 
of  the  machine  in  order  to  cut  it  at  another 
point  In  attempting  to  obey  this  order,  no 
time,  under  the  circumstances,  appears  to 
have  been  afforded  to  appellee  to  consider  or 
reflect  whether  or  not  in  complying  there- 
with, he  would  expose  himself  to  injury  or 
danger.  The  test  of  the  foreman's  negligence 
in  the  manner  under  the  general  rule  ap- 
plicable to  other  cases,  is  whether  a  person  of 
ordinary  prudence  under  the  particular  cir- 
cumstances would  have  given  the  order.  La- 
batt's  Master  and  Servant  i  119. 

Counsel  for  appellant  argue  that  if  there 
Is  any  negligence  shown  In  the  case,  it  must 
be  charged  to  appellee's  helper,  who,  it  is 
said,  did  not  co-operate  with  appellee  in  with- 
drawing the  bar  from  the  mouth  of  the 
shears.  While  it  may  be  said  that  the  order 
was  given  In  the  presence  of  appellee  and 
his  helper,  it  Is  shown,  however,  that  the 
latter  did  not  understand  the  English  lan- 
guage, and  did  not  understand  what  the  or- 
der meant  • 

The  case,  on  the  question  of  negligence, 
cannot  be  said  to  fall  within  the  operation  of 
'Rehearing    denied.     Transfer 


the  rule  which  affirms  that  where  one  infer- 
ence only  can  be  drawn  from  the  undisputed 
evidence  or  facts,  and  where  such  inference 
can  lead  to  but  one  result  then,  under  such 
circumstances,  the  question  of  negligence  be- 
comes one  of  law,  and  not  of  fact  It  has 
been  repeatedly  affirmed  by  this  court  that 
Its  province  upon  appeal  is  to  correct  errors 
of  law.  The  fact  that  the  evidence  in  a 
particular  case  upon  which  the  judgment  of 
the  lower  court  rests  may  be  said  to  be  weak 
or  unsatisfactory  is  not  available,  for,  If 
there  Is  evidence  to  sustain  the  judgment  In 
every  material  respect  we  are  not  author- 
ized to  disturb  it  upon  appeal.  Lee  ▼.  State, 
156  Ind.  541,  60  N.  EL  299,  and  cases  cited; 
Mead  v.  Burk,  156  Ind.  577,  60  N.  B.  338. 
The  jury,  as  previously  stated,  found  that 
the  negligence  of  the  foreman  was  the  proxi- 
mate cause  of  the  injury  received  by  appel- 
lee. This  finding  is  supported  by  the  evi- 
dence. No  other  intervening  cause  can  be 
said  to  nave  produced  the  Injury.  Louisville, 
etc..  Ferry  Co.  v.  Nolan,  135  Ind.  60,  84  N. 
B.  710. 
Judgment  affirmed. 

OILLBTT,  C.  J.,  did  not  participate  In  the 
decision  of  this  case. 


(4t  ind.  App.  ni) 
CASE  v.  HURSH.1 
(Appellate  Court  of  Indiana,  Division  No.  L 
April  26,  1904.) 

PLEADING — DEMT7BBEB— EVIDENCE  AS  AID  TO 
PLEADING — BEVEBSIBLE  ERROR. 

1.  A  demurrer  to  a  complaint  in  several  par- 
agraphs on  the  ground  that  neither  of  said 
paragraphs  states  facts  sufficient  to  constitute 
a  cause  of  action"  is  not  joint 

2.  Evidence  of  a  fact  in  the  record  on  appeal 
is  not  to  be  regarded  by  the  appellate  tribunal  in 
passing  on  a  ruling  on  a  demurrer. 

3.  A  complaint  was  filed  in  three  paragraphs, 
the  first  being  on  a  note,  the  second  for  money 
loaned,  and  the  third  for  work  and  labor  done 
and  performed.  There  was  a  general  verdict 
for  plaintiff,  without  special  findings  in  answer 
to  interrogatories.  The  amount  was  larger  than 
'could  have  been  recovered  properly  on  the  first 

paragraph  alone.  There  was  an  answer  in  de- 
nial of  each  paragraph  of  complaint  an  answer 
of  payment,  and  an  answer  that  the  note  waB  ex- 
ecuted without  consideration.  There  was  also 
an  answer  of  set-off  to  each  of  the  claims  in  the 
complaint.  Held,  that  the  overruling  of  a  de- 
murrer to  each  paragraph  of  complaint,  the  first 
being  admittedly  insufficient  in  failing  to -set 
out  the  note,  was  reversible  error,  it  being  im- 
possible to  determine  what  sum,  If  any,  entered 
into  the  amount  of  the  verdict  on  the  note. 

Appeal  from  Superior  Court,  Allen  Coun- 
ty; O.  N.  Heaton,  Judge. 

Action  by  John  C.  Hursh  against  Emilias 
Case.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

Breen  &  Morris,  for  appellant  Colerick, 
Larwill  3c  Colerick,  for  appellee. 

BLACK,  J.  The  appellee's  complaint  con- 
tained three  paragraphs  seeking  recovery; 
the  first  upon  a  promissory  note,  the  second 
to  Supreme  Court  denied. 
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for  money  loaned,  and  the  third  for  work 
and  labor  done  and  performed.  The  appel- 
lant has  assigned  as  error,  and  has  presented 
for  our  consideration,  the  action  of  the  court 
in  overruling  his  demurrer  to  the  first  para- 
graph of  the  complaint,  the  one  based  upon 
a  promissory  note.  This  paragraph  does  not 
set  out  a  copy  of  the  note,  and,  though  It 
is  stated  in  the  body  of  the  pleading  that  a 
copy  of  the  note  "is  filed  herewith  and  made 
a  part  of  this  complaint,"  it  does  not  other- 
wise appear  from  the  record  that  a  note, 
or  a  copy  thereof,  was  filed  as  an  exhibit 
■The  paragraph  in  question  not  only  does  not 
disclose  the  form  of  the  note,  but  also  does 
not  fully  describe  the  contents  thereof.  It 
Is  admitted  by  the  learned  counsel  for  the 
appellee  that  because  of  this  failure  to  set 
forth  or  exhibit  the  note,  the  first  paragraph 
of  the  complaint  was  not  sufficient  on  de- 
murrer; but  it  is  contended  on  behalf  of 
the  appellee  that  the  demurrer  to  the  com- 
plaint was  directed  against  all  the  para- 
graphs thereof  jointly,  and  not  to  each  para- 
graph separately,  and  that  there  could  be 
no  available  error  in  overruling  it,  as  the 
sufficiency  of  some  of  the  paragraphs  is  not 
questioned.  The  demurrer  in  the  body  there- 
of was  in  form  as  follows:  "The  defendant, 
Emlllus  Case,  demurs  to  each  paragraph  of 
the  plaintiff's  complaint  on  the  ground  that 
neither  of  said  paragraphs  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
him."  This  demurrer,  we  think,  was  suffi- 
cient to  enable  and  to  require  the  court  to 
apply  it  to  the  paragraphs  of  the  complaint 
dlstrlbutively.  It  was  addressed  to  each 
paragraph,  and,  though  not  in  every  respect 
conforming  to  grammatical  rule,  it  attacked 
each  paragraph  on  the  ground  that  neither 
of  them  stated  facts  sufficient  The  objec- 
tion that  it  was  joint  cannot  be  sustained. 
See  Terre  Haute,  etc.,  B.  Co.  v.  Sherwood, 
132  Ind.  129,  31  N.  B.  781,  17  L.  B.  A.  339, 
32  Am.  St  Rep.  239;  Mitchell  v.  Stinson,  80 
Ind.  324;  Indiana,  etc.,  B.  Co.  v.  Dalley,  110 
Ind.  75,  10  N.  B,  631;  Funk  v.  Rentchler, 
134  Ind.  68,  S3  N.  B.  364,  898;  Baltimore,  etc., 
R  Co.  v.  Little,  149  Ind.  167,  48  N.  E.  862; 
Silvers  v.  Junction  B.  Co.,  43  Ind.  435,  and 
cases  cited. 

Again,  it  Is  pointed  ont  by  counsel  that 
the  note  in  suit  was  introduced  in  evidence, 
and  is  set  forth  in  the  bill  of  exceptions 
containing  the  evidence,  in  the  record  before 
us,  and  it  is  claimed  that  therefore  the  error 
in  overruling  the  demurrer  to  the  first  para- 
graph of  complaint  is  not  available  on  behalf 
of  toe  appellant  This  claim  cannot  prevail, 
for  in  determining  the  question  involved  in 
such  an  assignment  of  error  the  evidence 
cannot  be  resorted  to  by  this  court  in  aid  of 
the  pleading.  The  evidence  was  introduced 
to  enable  the  jury  to  find  upon  the  facts  in 
issue,  and  we  may  look  to  it  in  its  entirety  to 
ascertain  whether  or  not  it  was  sufficient 
to  sustain  the  verdict  but  evidence  of  a  fact 
in  the  record  on  appeal  is  not  to  be  regarded 


by  the  appellate  tribunal,  In  passing  upon  a 
ruling  on  a  demurrer  to  a  pleading,  as  a 
fact  established,  but  only  as  evidence;  the 
province  of  determining  what  it  proves  be- 
longing to  the  triors  of  the  facts.  If  the 
existence  of  a  fact  has  been  specially  found 
from  the  evidence  by  the  court  or  the  jury 
trying  the  facts,  it  may  be  said  that  such  fact 
is  to  be. regarded  by  the  court  on  appeal  as 
established  for  the  purposes  of  the  case 
other  than  in  the  investigation  of  the  ques- 
tion whether  the  finding  was  sufficiently  sus- 
tained by  the  evidence.  We  therefore  can- 
not decide  that  an  essential  fact  omitted  in 
pleading  existed  because  it  appears  in  evi- 
dence. This  conclusion  has  been  many  times 
stated  in  the  published  decisions. 

The  verdict  in  this  case  was  general, 
without  any  special  findings  in  answer  to 
interrogatories.  The  amount  was  larger 
than  could  have  been  recovered  properly  on 
the  first  paragraph  of  the  complaint  alone. 
In  the  complaint  It  was  alleged  that  the  note 
provided  for  the  payment  of  attorney's  fees> 
but  it  does  not  appear  from  the  complaint 
that  any  standard  for  determining  the 
amount  thereof  was  stated  in  the  note. 
There  was  an  answer  in  denial  of  each  para- 
graph of  the  complaint  an  answer  of  pay- 
ment addressed  to  the  whole  complaint  and 
an  answer  that  the  note  was  executed  with- 
out consideration.  There  was  also  an  an- 
swer of  set-off  to  all  the  claims  In  the  com- 
plaint '  It  Is  plain  that  we  cannot  determine 
with  proper  certainty  what  sum,  if  any,  en- 
tered into  the  amount  of  the  verdict  or  ought 
to  have  been  Included  therein,  upon  the  note. 
We  cannot  say  that  the  ruling  upon  the 
demurrer,  was  harmless. 

The  other  paragraphs  of  the  complaint 
have  not  been  examined  by  us  with  reference 
to  their  sufficiency,  no  question  thereon  hav- 
ing been  suggested  by  counsel  for  the  appel- 
lant In  their  briefs. 

The  judgment  is  reversed,  with  Instruction 
to  the  court  below  to  sustain  the  appellant's 
demurrer  to  the  first  paragraph  of  complaint 

(33  Ind.  A.  92) 
CITY  OF  IIAMMOND  v.  WINSLOW.     . 
(Appellate  Court  of  Indiana,  Division  No.  1. 
April  27,  1904.) 

MUNICIPAL     CORPORATION  —  DEFECTIVE     SIDE- 
WALKS —  PERSONAL     INJURIES— COMPLAINT 
—ASSIGNMENT  OF  EBBOB— SUFFICIENCY. 

1.  Where  a  complaint  was  filed  in  two  para- 
graphs, to  which  separate  demurrers  were  filed, 
bat  one  paragraph  was  dismissed  after  the  evi- 
dence was  heard  and  before  the  finding,  an  as- 
signment of  error  that  the  court  erred  in  over- 
ruling appellant's  demurrer  to  appellee's  com- 
plaint presents  the  question  of  the  ruling  on  the 
demurrer  for  review  as  against  an  objection  that 
the  assignment  was  joint,  since  so  much  of  the 
demurrer  as  applied  to  the  paragraph  dismissed 
went  ont  of  the  record  with  it. 

2.  A  complaint  in  an  action  against  a  city  for 
personal  Injuries,  alleging  that  "at  the  time  of 
the  commission  of  the  grievances  hereinafter  al- 
leged," etc.,  and  then  setting  out  a  defective  con- 
dition of  sidewalk  as  the  cause  of  the  injuries, 
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sufficiently  shows  the  sidewalk  was  defective  on 
the  day  plaintiff  was  injured,  where  the  only 
•late  thereafter  alleged  was  the  date  of  the  in- 
jury. 

3.  A  complaint  in  an  action  against  a  city  for 

Seraonal  injuries,  the  result. of  a  fall  from  a 
efective  sidewalk,  because  no  barriers  were 
maintained  along  the  side  of  the  walk,  not  aver- 
ring that,  had  the  guards  been  maintained,  plain- 
tiff would  not  have  fallen,  does  not  show  that 
the  alleged  negligence  of  the  city  was  proximate 
cause  of  the  injury. 

Appeal  from  Superior  Court,  Porter  County; 
H.  B.  Tuthill,  Judge. 

Action  by  Harriet  Wlnslow  against  tbe 
city  of  Hammond.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

N.  L.  Agnew,  Lawrence  Becker,  and  V.  S. 
Reiter,  for  appellant  F.  N.  Gavit,  for  appel- 
lee. 

ROBINSON,  J.  Suit  by  appellee  for  per- 
sonal injuries.  Appellant  demurred  separate- 
ly and  severally  to  each  of  tbe  two  paragraphs 
of  amended  complaint,  which  was  overruled. 
Answer  in  denial,  trial  by  tbe  court,  finding 
for  appellee,  and,  over  appellant's  motion  for  a 
new  trial  because  the  finding  Is  not  sustained 
by  sufficient 'evidence  and  is  contrary  to  law, 
judgment  on  the  finding.  After  the  evidence 
was  heard,  and  before  the  finding,  appellee 
dismissed  the  second  paragraph  of  complaint 

It  la  first  Insisted  that  tbe  first  error  as- 
signed, "Tbe  court  erred  In  overruling  appel- 
lant's demurrer  to  appellee's  amended  com- 
plaint" presents  no  question  for  review.  Tbe 
demurrer  was  a  separate  and  several  demur- 
rer to  each  paragraph,  and  the  error  assigned 
could  be  called  "joint"  But  when  appellee 
dismissed  the  second  paragraph  of  amended 
complaint,  such  dismissal  took  out  of  the  rec- 
ord all  pleadings  addressed  to  that  paragraph. 
So  much  of  the  demurrer  as  applied  to  the  sec- 
ond paragraph  went  out  with  tbe  complaint 
It  Is  true  the  pleading  left  was  the  first  par- 
agraph of  amended  complaint;  but,  being  the 
only  paragraph,  it  was  not  necessary  further 
to  so  designate  it  Had  the  demurrer  been 
Joint  a  different  question  might  be  presented 
by  this  assignment  of  error.  But  when  ap- 
pellee dismissed  the  second  paragraph,  the 
case  stood  precisely  as  If  but  a  single  para- 
graph had  been  filed  in  the  first  Instance. 
The  question  presented  to  this  court  is  tbe 
same  question  presented  to  the  trial  court 
by  the  separate  and  several  demurrer.  Appel- 
lee voluntarily  chose  to  have  but  a  single  par- 
agraph of  complaint  to  which  bad  been  ad- 
dressed a  separate  demurrer.  The  record  in 
this  particular  stands  as  he  himself  has  made 
It  and  in  tbe  record  thus  made  is  a  single 
paragraph  of  complaint,  which  paragraph  on- 
ly could  we  be  asked  to  consider  for  any  pur- 
pose. The  demurrer  asked  the  court  to  con- 
sider the  sufficiency  of  each  paragraph  of  tbe 
complaint  separately.  So  far  as  concerns  this 
court,  the  second  paragraph  having  been  dis- 
missed, the  only  ruling  the  trial  court  made 
on  the  demurrer  was  overruling  the  demurrer 
to  the  amended  complaint 


The  complaint  avers  that  "at  tbe  time  of 
the  commission  of  tbe  grievances  hereinafter 
alleged,  and  for  two  years  prior  thereto,  de- 
fendant had  carelessly  and  negligently  and 
knowingly  permitted  a  certain  sidewalk  on  the 
public  street  in  said  city  to  be  and  remain  In 
a  dangerous  condition  for  travel,  in  this: 
that  the  same  was  so  constructed  and  main- 
tained as  to  be  four  feet  above  the  street 
thereunder  and  immediately  adjoining  the 
same,  and  thus  causing  a  vertical  drop  of 
four  feet  from  the  side  of  said  sidewalk  to 
the  street  thereunder  and  along  tbe  side  there- 
of, with  no  barriers,  guards,  railing,  or  pro-' 
tection  of  any  kind  to  prevent  persons  step- 
ping or  falling  off  the  same;  that  on  the  6th 
day  of  May,  1901,  and  after  the  darkness  of 
night  had  set  in,  and  when  it  was  dark,  plain- 
tiff was  passing  over  said  sidewalk  as  a  foot 
passenger,  and  was  unable  to  see  the  edge 
or  any  portion  of  said  sidewalk  on  account  of 
the  darkness,  and  while  so  passing  over  said 
sidewalk,  and  using  due  care  and  caution, 
fell  off  the  side  of  the  same,  and  to  the 
ground  of  the  street  along  tbe  side  thereof," 
causing  injuries  which  are  described.  The 
complaint  is  not  open  to  the  objection  that  It 
does  not  sufficiently  show  the  sidewalk  was 
defective  on  the  day  the  appellee  was  injured. 
The  words  "at  the  time  of  the  commission  of 
the  grievances  hereinafter  alleged"  may  rea- 
sonably be  said  to  have  reference  to  tbe  only 
date  thereafter  alleged,  which  is  the  date  of 
tbe  injury.  In  Corporation  of  Bluffton  v. 
Mathews,  92  Ind.  213,  where  the  complaint 
averred  that  on  tbe  24th  day  of  October, 
1881,  the  defect  existed,  and  that  appellee 

was  injured  on  the  — —  day  of ,  1881, 

It  was  held  that  it  was  not  shown  the  city 
was  at  fault  when  the  Injury  occurred. 

It  Is  further  argued  that  the  complaint 
falls  to  show  that  the  alleged  negligence  of 
the  city  was  the  proximate  cause  of  the  ap- 
pellee's injury.  The  pleading  is  open  to  the 
objection  that  it  shows  no  connection  be- 
tween tbe  negligence  charged  and  tbe  injury, 
in  the  way  of  cause  and  effect  So  far  as 
Informed  by  tbe  complaint  might  not  tbe  in- 
Jury  have  occurred,  Just  as  it  did  occur,  had 
there  been  no  omission  of  duty  on  appellant's 
part?  The  complaint  does  not  aver  what 
caused  the  Injury,  nor  does  it  aver  facts  from 
which  It  can  be  said  that  the  injury  must 
necessarily  have  occurred  from  the  negligence 
charged.  So  far  as  disclosed,  the  walk  was 
of  uniform  width,  and  the  charge  Is  that  no 
guards  or  barriers  were  maintained  along  the 
side  of  the  walk.  It  Is  left  altogether  to  In- 
ference that  If  guards  bad  been  maintained 
along  the  side,  she  would  not  have  fallen. 
Under  a  number  of  rulings  we  think  the  com- 
plaint must  be  held  Insufficient  Corporation 
of  Bluffton  v.  Mathews,  supra;  Pittsburgh, 
etc.,  R.  Co.  v.  Conn,  104  Ind.  64,  3  N.  E. 
636;  Baltimore,  etc.,  R.  Co.  v.  Young,  146 
Ind.  374,  46  N.  E.  479;  Toledo,  etc.,  Ry.  Co. 
v.  Beery  (Ind.  App.)  68  N.  E.  702;  Lake  Erie, 
etc.,  R.  Co.  v.  Mlkesell,  23  Ind.  App.  396,  55 
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N.  E.  488;  South  Chicago,  etc.,  H.  Co.  v. 
Moltrom,  26  Ind.  App.  560,  60  N.  E.  361; 
Ohio,  etc.,  R.  Co.  v.  Engrer,  4  Ind.  App.  261, 
30  N.  B.  024;  Harris  v.  Board,  etc.,  121  Ind. 
290,  23  N.  B.  92. 
Judgment  reversed. 


(33  Ind.  A.  31$) 

CLEVELAND,  C,  C.  &  ST.  L.  RY.  CO.  v. 
WAS80N  et  at* 

(Appellate  Court  of  Indiana.   April  22,  1904.) 

BAILBO  AD—IN  JURY    TO    ANIMALS    ON    TBACK— 
'  LOCOMOTIVE  BUR   BT  TBESPAS8EB. 

1.  Burns'  Ann.  St  1901,  {  5313,  providing 
that  whenever  any  animal  shall  be  killed  or  in- 
jured by  the  locomotives  or  cars  on  any  railroad, 
whether  they  be  run  by  the  company,  or  by  its 
lessee,  assignee,  receiver,  or  other  person,  the 
owner  of  the  animal  shall  have  a  right  of  action 
against  the  company,  does  not  render  the  com- 
pany liable  for  such  damages  caused  by  a  loco- 
motive or  car  ran  by  a  trespasser. 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  66  N.  B.  1020. 

HENLEY,  O.  J.  By  section  5313,  Burns' 
Ann.  St  1901,  it  is  provided,  in  effect  that 
whenever  any  animals  shall  have  been  killed 
or  Injured  by  the  locomotives,  cars,  or  car- 
riages used  on  any  railroad  running  in,  into, 
or  through  the  state,  whether  the  same  may 
be  or  may  have  been  run  and  controlled  by 
the  company,  or  by  its  lessee,  assignee,  re- 
ceiver, or  other  person,  the  owner  of  the  ani- 
mal so  killed  or  injured  shall  have  a  right 
of  action  against  the  parties  named  in  the 
statute.  But  this  section  of  the  statute,  as 
we  understand  ft,  does  not  give  to  the  party 
who  has  suffered  the  damage  any  new  right, 
'but  merely  affects  the  remedy;  and  under 
this  section  it  is  essential  that  the  plaintiff 
show  that  the  defendant,  or  some  one  .for 
whose  acts  it  is  liable,  caused  the  injury  of 
which  complaint  Is  made.  The  complaint 
in  the  case  at  bar  does  not  aver  that  the 
appellant  caused  the  injury,'  and  this  counsel 
for  appellee  concede.  We  do  not  think  that 
sections  5312  and  5313,  Burns'  Ann.  St  1901, 
when  construed  together,  can  be  held  to 
mean  that  a  railroad  corporation,  or  a  lessee, 
assignee,  receiver,  or  other  person  or  cor- 
poration controlling  or  operating  the  rail- 
road, can  be  held  liable  for  damages  occa- 
sioned by  the  killing  of  stock  by  a  locomo- 
tive or  car  run  and  operated  by  a  mere 
trespasser.  The  object  of  the  statute  was 
to  give  the  claimant  a  right  of  action  against 
one  or  all  of  the  parties  named  therein,  so 
that  the  claimant  might  not  be  compelled  to 
inquire  into  the  relative  rights  or  liabilities 
of  the  parties,  created  by  contract  or  arrange- 
ment between  themselves.  But  as  a  matter 
of  pleading,  whichever  party  the  claimant 
seeks  to  charge  with  the  damages  inflicted 
must  be  charged  directly  and  positively  with 
having  caused  the  injury  of  which  be  com- 
plains.   We  believe  the  case  of  Wabash,  etc., 

1  Transfer  denied. 


R.  R.  Co.  t.  Rooker,  90  Ind.  581,  Is  control- 
ling in  the  case  at  bar. 
The  petition  for  a  rehearing  is  overruled. 

COMSTOCK,  WILEY,  BLACK,  and  ROB- 
INSON,  JJ.,  concur.    ROBY,  J.,  absent 


(34  Ind.  A.  434) 
HELLER  v.  DAILBY  et  al.t 
(Appellate  Court  of  Indiana,  Division  No.  1. 
April  22,  1904.) 

APPEAL  AND  EBBOB— SUBSEQUENT  APPEAL- 
LAW  OF  THE  CASE. 

1.  The  law  as  announced  on  appeal  by  a  court 
of  last  resort  remains  the  lav.  of  the  case 
through  all  its  stages,  whether  right  or  wrong. 

Appeal  from  Circuit  Court,  Wells  County; 
J.  W.  Headlngton,  Special  Judge. 

Action  by  Lemuel  Heller  against  Michael 
Dailey  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Reversed. 

For  former  opinion,  see  63  N.  B.  490. 

Mock  &  Sons,  for  appellant  Dailey,  Sim- 
mons &  Dailey,  for  appellees. 

HENLEY,  C.  J.  Appellant,  commenced 
this  action  to  collect  rents  alleged  to  be  due 
on  an  oil  and  gas  lease.  Upon  the  former 
appeal  in  this  case  the  judgment  of  the  trial 
court  was  reversed,  and  the  cause  remanded, 
with  instruction  to  sustain  the  demurrer  to 
certain  answers.  For  the  opinion  upon  the 
former  appeal,  see  Heller  v.  Dailey,  28  Ind. 
App.  555,  63  N.  B.  490. 

In  the  trial  court,  appellees  filed  an  amend- 
ed third,  fourth,  and  fifth  paragraph  of  an- 
swer. To  each  of  these  answers  appellant 
addressed  a  demurrer,  which  the  court  over- 
ruled, and,  appellant  refusing  to  plead  fur- 
ther, Judgment  was  rendered  on  demurrer. 

The  alleged  errors  brought  to  the  attention 
of  this  court  relate  to  the  action  of  the  trial 
court  in  overruling  appellant's  demurrer  to 
the  third,  fourth,  and  fifth  paragraphs  of 
answer.  The  answers  filed  by  appellees  are 
substantially  alike,  and  contain  the  following 
allegations:  That,  pursuant  to  the  terms  and 
conditions  of  the  lease  mentioned  In  the  com- 
plaint appellees,  prior  to  the  time  they  sold 
and  assigned  said  lease  to  the  Capital  Oil 
Company,  drilled  two  oil  wells  on  the  prem- 
ises therein  described,  which  wells  were 
drilled  and  completed  within  120  days  from 
the  execution  of  the  lease;  that  the  wells  so 
drilled  produced  large  quantities  of  oil,  and 
the  appellant  received  and>  accepted  the  in- 
terest in  the  oil  so  produced,  as  was  provided 
in  the  lease;  that  prior  to  the  expiration  of 
180  days  from  the  date  of  the  execution  of 
the  lease,  appellees  were  attempting  to  sell 
the  lease  and  the  property  placed  by  them 
on  the  leased  premises  to  the  Capital  Oil 
Company,  and  that  at  said  time  said  oil  com- 
pany, by  Its  agent  William  H.  Dye,  and 
these  appellees,  called  upon  appellant  and  in- 
formed him  that  appellee  Dailey  was  about 
to  sell  and  assign  his  lease  to  said  oil  com- 

t  Rehearing  denied.    Transfer  denied. 
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panj,  And  that  said  lease  would  be  sold  and 
assigned  to  said  oil  company  If  appellant 
would  agree  to  substitute  the  Capital  Oil 
Company  as  the  lessee  in  said  lease,  and  re- 
lease appellees  from  all  liability  under  said 
lease  that  might  accrue  after  such  sale  and 
transfer;  that  appellant  then  and  there 
promised  and  agreed  with  appellees  that,  if 
they  sold  and  transferred  the  lease  and  prop- 
erty owned  by  them  to  the  Capital  Oil  Com- 
pany, he  would  accept  the  Capital  Oil  Com- 
pany as  the  lessee  In  said  lease,  and  as  his 
sole  and  only  tenant  under  said  lease,  and 
would  accept  said  company  for  the  payment 
of  all  liabilities  and  rentals  that  might  ac- 
crue thereunder,  and  that  be  would  release 
appellees  from  all  liabilities  under  and  by 
virtue  of  said  lease;  that,  In  accordance  with 
said  contract  and  agreement,  and  In  consid- 
eration of  the  promise  and  agreement  of  ap- 
pellant to  release  appellees  from  any  liability 
under^the  lease,  appellees  sold,  conveyed,  as- 
signed, and  transferred  said  lease  and  all 
property  thereon  to  said  Capital  Oil  Com- 
pany, and  said  Capital  Oil  Company  then 
and  there  took  immediate  and  absolute  pos- 
session of  the  land  under  said  lease,  and  all 
the  property  thereon,  all  of  which  was  done 
with  the  knowledge  and  consent  and  at  the 
request  of  the  appellant;  that  appellant  then 
and  thereafter  accepted  the  Capital  Oil  Com- 
pany as  his  sole  and  only  tenant,  and  ac- 
cepted the  said  company  for  the  payment  of 
all  liabilities  and  rentals  which  afterward 
accrued  under  said  lease,  and  the  said  oil 
company  agreed  with  appellant  and  appel- 
lees to  become  the  sole  tenant  of  appellant, 
and  to  pay  and  discharge  all  the  obligations, 
rentals,  and  liabilities  arising  under  said 
lease,  and  to  comply  with  all  the  terms  of 
the  said  lease;  that,  after  the  sale  and  trans- 
fer by  appellees  of  their  interest  in  said  lease 
to  the  Capital  Oil  Company,  said  company 
caused  to  be  produced,  and  did  produce,  large 
quantities  of  oil  from  the  wells  drilled  under 
said  lease  on  appellant's  land,  and  delivered 
the  part  of  the  oil  due  appellant  under  said 
lease  to  said  appellant,  which  oil  appellant 
at  all  times  accepted.  It  Is  further  averred 
that  at  the  time  the  lease  and  the  property 
thereon  was  so  sold,  assigned,  and  transfer- 
red to  said  Capital  Oil  Company,  no  rental 
was  due  thereon,  but  the  same  had  been- 
fully  paid  up  to  and  including  the  date  of 
said  sale  and  transfer,  and  such  rental  had 
been  accepted  by  appellant 

It  was  held  by  this  court  upon  the  former 
appeal  that  the  answers  were  Insufficient, 
because  they  attempted  to  plead  a  surrender; 
that  a  verbal  surrender  is  ineffectual;  and 
that  a  surrender  by  act  and  operation  of  law 
was  not  sufficiently  alleged;  the  court  say- 
ing: "It  is  generally  established  that  the 
lessee,  who,  before  his  assignment  of  the 
lease  to  a  third  person,  is  bound  by  both  the 
express  and  the  implied  covenants  of  the 
lease,  continues  after  the  assignment  to  be 
liable  upon  his  express  covenants  therein,  as 


if  no  assignment  had  been  made,  and  that 
the  assignee  is  liable  to  the  lessor  upon  all 
the  covenants  which  run  with  the  land,  for 
nonperformance  thereof  while  the  estate  is 
in  him,  but  is  not  liable  for  breaches  of  any 
covenants  which  occur  before  the  assignment 
to  him,  or  after  his  assignment  to  another; 
the  liability  of  the  lessee  after  his  assign- 
ment resting  in  privity  of  contract;  that  of 
the  assignee  resting  in  privity  of  estate,  and 
continuing  only  while  such  privity  exists, 
though  he  remains,  after  his  assignment  to 
another,  liable  for  breaches  which  he  com- 
mitted while  he  had  the  estate.  If  the  as- 
signee hold  possession  under  the  lease,  or 
have  Immediate  right  to  the  possession,  when 
any  rent  falls  due,  he  will  continue  liable 
therefor,  and  will  not  escape  such  liability 
by  his  subsequent  assignment;  and  this  Is 
true  whether  he  became  assignee  by  the  act 
of  the  lessee  or  of  the  lessee's  assignee,  or 
by  the  act  of  the  law,  as  by  purchase  at  a 
sheriff's  or  receiver's  sale.  Fennell  v.  Onf- 
fey,  139  Pa.  341,  20  Atl.  1048;  Aderhdd  v. 
Oil  Well  Supply  Co.,  158  Pa.  401,  28  Atl.  22; 
Edmonds  v.  Mounsey,  15  Ind.  App.  399,  44 
N.  E.  196;  Breckenridge  v.  Parott,  15  Ind. 
App.  411,  44  N.  E.  66.  The  appellees  Dailey 
and  Eddington,  who  would  thus  be  liable  as 
lessees  upon  their  express'  covenants  in  a 
mining  lease  for  breaches  thereof  accruing 
after  the  assignment  thereof  by  them,  sought 
by  their  answers  to  show  a  surrender  to 
the  appellant  In  none  of  the  paragraphs 
was  a  written  surrender  shown.  If  we  are 
correct  In  characterizing  the  written  instru- 
ment as  a  grant  of  an  Interest  in  land,  then, 
not  being  a  lease  for  three  years  or  less,  and 
being  necessarily  In  writing,  It  could  not  be 
surrendered  in  fact  without  a  writing,  wheth- 
er classed  as  a  grant  of  an  Incorporeal 
hereditament  or  as  a  lease;  and  therefore  it 
cannot  be  held  that  any  surrender  in  fact 
was  properly  pleaded.  In  the  third  para- 
graph of  each  answer  it  was  sought  to  set  up 
an  agreement  for  a  surrender  between  the 
lessor  and  the  holders  of  the  lease— one  hold- 
ing an  interest  therein  as  lessee,  and  there- 
fore bound  by  privity  of  contract;  the  other 
having  an  interest  by  privity  of  estate  as 
assignee— and,  in  consideration  of  such  sur- 
render, a  release  of  the  lessee  'and  their  as- 
signs.' This  pleading  can  only  be  regarded 
as  an  attempt  to  show  a  surrender  In  fact 
and  it  must  be  held  insufficient  for  such 
purpose." 

We  cannot  see  In  what  respect  the  amend- 
ed answers  constitute,  a  different  defense 
from  that  set  up  by  the  answers  which  were 
held  insufficient  in  the  former  appeal  in  this 
case.  Whether  the  contract  here  involved 
was  a  grant  of  an  Incorporeal  hereditament 
or  a  lease  of  real  estate  for  more  than  three 
years,  it  could  not  be  surrendered  by  parol 
contract  though,  If  it  were  regarded  as  a 
lease  for  more  than  three  years,  it  might  be 
surrendered  by  operation  of  law.  The  opin- 
ion of  this  court  upon  the  former  appeal 
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plainly  Indicates  that  the  contract  was  the 
grant  of  an  Incorporeal  hereditament,  al- 
though It  was  shown  that,  If  it  was  regarded 
as  a  lease  for  a  term  of  more  than  three 
years,  It  could  not  be  surrendered,  except 
by  writing  or  by  operation  of  law;  and  It 
was  expressly  held  that  the  contract  could 
not,  in  any  view,  be  regarded  as  a  lease  for, 
three  years  or  less.  An  Incorporeal  heredita- 
ment cannot  be  surrendered,  except  by  writ- 
ten Instrument  It  cannot  be  surrendered 
by  parol  contract  or  by  operation  of  law, 
and,  notwithstanding  what  was  sold  by  this 
court  In  the  former  opinion  concerning  sur- 
renders of  leases  for  terms  of  more  than 
three  years,  the  contract  under  consideration 
was  held  to  be  a  grant  of  an  Incorporeal 
hereditament,  and  one  which  could  not  be 
surrendered  except  by  written  Instrument. 
One  law  as  there  stated  must  be  regarded  as 
controlling.  The  facts  stated  In  the  answers 
would  not  release  appellees  from  liability  un- 
der the  contract.  The  law  as  announced  by 
the  court  upon  the  former  appeal  of  this 
case  remains  <the  law  of  the  case  through  all 
Its  stages,  whether  right  or  wrong;  and,  un- 
der the  rales  of  law  as  therein  announced, 
the  trial  court  ought  to  have  sustained  ap- 
pellant's demurrer  to  the  third,  fourth,  and 
fifth  paragraphs  of  amended  answer. 

The  Judgment  Is  reversed,  with  Instruc- 
tions to  the  trial  court  to  sustain  appellant's 
demurrer  to  each  of  the  third,  fourth,  and 
fifth  paragraphs  of  appellees'  answer. 


(84  Ind.  App.  176) 

BENNER  v.  MAGEB.* 

(Appellate  Court  of  Indiana,  Division  No.  2. 

April  22,  1904.) 

AGENCY— -COMMISSION— PMiLTT. 

1.  Where  a  contract  provided  that  an  agent 
should  receive  5  per  cent,  commission  for  sell- 
ing stone  in  Indianapolis  for  certain  parties,  and 
should  sell  stone  for  no  one  else,  a  provision  that 
he  should  receive  25  per  cent,  commission  in  ad- 
dition for  all  sales  by  the  principals  directly,  or 
through  other  parties,  was  not  void  as  providing 
a  penalty. 

Appeal  from  Superior  Court;  Marion  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  Adolphus  A.  Magee  against  Wil- 
liam J.  Benner.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.    Reversed. 

J.  B.  McCullougb,  for  appellant  Wickens 
tt  Osborn  and  Gavin  &  Davis,  for  appellee. 

GOMSTOCK,  J.  This  was  an  action  by  the 
appellee,  who  was  the  owner  of  a  stone  quar- 
ry in  Decatur  county,  Ind.,  against  the  appel- 
lant, who  acted  as  appellee's  agent  during  the 
year  1898  for  sale  of  stone  at  Indianapolis, 
for  money  alleged  to  have  been  received  by" 
appellant  as  such  agent  and  not  accounted 
for;  and  a  cross-action  by  appellant  against 
appellee  for  money  alleged  to  be  due  pur- 
suant to  the  contract  in  which  appellant  was 
constituted  such  agent 

The  first  paragraph  of  the  complaint  sues 

'Rehearing    denied.     Transfer 


for  $368.76  and  Interest  alleged  to  have  been 
collected  by  appellant  as  appellee's  agent  In 
the  year  1898  from  J.  C.  Veney,  and  not  ac- 
counted for.  for  stone  sold  him.  The  second 
paragraph  for  the  sum  of  $234.71,  alleged  to 
have  been  collected  by  appellant  during  said 
year  as  such  agent  and  not  accounted  for, 
for  stone  sold  to  W.  H.  Abbott  The  third 
paragraph  for  money  had  and  received  by 
appellant  for  the  use  and  benefit  of  appellee, 
naming  the  two  Items  sued  on,  respectively, 
in  the  first  and  second  paragraphs.  The 
fourth  paragraph  for  the  same  Item  and  In- 
terest sued  for  In  the  first  paragraph,  but 
sets  out  In  full  the  contract  under  which 
appellant  was  constituted  and  acted  as  agent 
The  fifth  paragraph  for  the  same  item  as  the 
second,  but  also  sets  oat  said  contract  in 
full.  The  appellant  answered  by  general  de- 
nial and  payment  Appellant  also  filed  an 
amended  cross-complaint  In  two  paragraphs. 
To  the  first  paragraph  the  court  sustained  a 
demurrer  for  want  of  facts,  and  overruled 
a  demurrer  on  the  same  ground  to  the  sec- 
ond. Issue  was  formed  on  the  said  second 
paragraph  of  the  cross-complaint  and  the 
court  directed  the  Jury  to  find  for  appellee 
in  the  sum  of  |G00,  and  a  verdict  was  return- 
ed for  said  amount  Appellant's  motion  for  a 
new  trial  was  overruled,  and  Judgment  ren- 
dered on  the  verdict  The  errors  assigned 
are  the  action  of  the  court  in  sustaining  ap- 
pellee's demurrer  to  the  first  paragraph  of 
the  amended  cross-complaint  and  in  over- 
ruling's  appellant's  motion  for  a  new  trial. 

The  first  paragraph  of  cross-complaint  al- 
leges the  execution  of  contract  on  July  7, 1898, 
between  the  plaintiff  and  various  other  quarry 
owners  and  cross-complainant  by  which  cross- 
complainant  Benner,  was  to  having  during 
the  year  1898  the  exclusive  agency  for  the 
sale  of  plaintiff's  stone  in  the  city  of  Indian- 
apolis, which  stone  was  to  be  sold  at  prices 
fixed  in  the  contract  for  which  Benner  was 
to  receive  5  per  cent  commission  on  the  net 
amount  sold— that  is,  on  the  amount  sold  less 
freight  and  other  expenses— which  5  per  cent 
was  to  be  in  full  payment  of  Benner^  serv- 
ices. Plaintiff  agreed  to  sell  in  Indianapolis 
only  through  Benner.  It  was  further  agreed 
In  this  contract  that  Benner  should  receive 
25  per  cent  commission  on  all  curb,  cross- 
ing, gutter,  and  marginal  stone  shipped  dur- 
ing 1898  to  Indianapolis  by  the  plaintiff, 
where  the  same  was  sold  or  collections  made 
by  the  plaintiff,  or  any  person  acting  for  him 
except  said  Benner.  That  at  the  time  he 
entered  Into  said  contract  he  had  an  estab- 
lished agency  and  business  In  the  city  of 
Indianapolis  for  the  sale  of  stone  and  other 
material,  upon  commission  and  otherwise, 
built  up  and  established  by  long  years  of 
conducting  and  of  attention  to  his  said  busi- 
ness. That  at  the  time  be  entered  into  said 
contract  the  parties  thereto  other  than  him- 
self required  him  to  agree  and  contract  with 
each  one  of  them,  and  he  did  in  said  con- 
tract agree  and  contract  with  each  one  of 
to  Supreme  Court  denied. 
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them,  that  he  would  sell  stone  for  no  other 
quarry  owners  or  persons  during  said  year 
thai!  those-  mentioned  in  said  contract;  that 
he  would  sell  at  the  prices  mentioned  in  said 
contract  only,  unless  those  prices  should  be 
changed  by  a  majority  of  said  quarry  own- 
ers giving  this  cross-complainant  written  in- 
structions to  that  effect  Cross-complainant 
further  avers  that  during  said  year  1898 
Magee  shipped  to  and  sold  in  Indianapolis 
to  various  parties  stone  to  the  amount  of 
$4,000,  and  that  Benner  has  never  received 
the  25  per  cent,  commission  agreed  on  in  said 
contract  for  said  stone  so  sold,  which  com- 
mission of  23  per  cent  on  said  $4,000— $1,000 
— is  now  due  and  unpaid  to  cross-complain- 
ant Wherefore  be  prays  judgment  against 
plaintiff  for  $1,000.  The  contract  is  made  a 
part  of  the  first  and  second  paragraphs  of  the 
cross-complaint 

If  the  25  per  cent  commission  provided  for 
stone  sold  outside  of  the  agency  of  Indian- 
apolis was  a  penalty,  the  demurrer  was  prop- 
erly sustained.  If  It  is  to  be  regarded  as 
liquidated  damages,  the  demurrer  should 
have  been  overruled.  The  decisions  intended 
to  assist  the  courts  in  determining  whether 
a  sum  named  in  contract  Is  to  be  regarded 
as  a  penalty  or  as  stipulated  damages  are 
very  numerous,  but  they  are  for  the  most 
part  a  collection  of  special  cases.  The  law 
laid  down  In  Jaqua  v.  Headlngton,  114  Ind. 
300,  1C  N.  E.  527,  has  been  accepted  and  ap- 
plied in  later  cases.  It  is  In  the  following 
language:  "Where  the  sum  named  Is  de- 
clared to  be  fixed  as  liquidated  damages,  is 
not  greatly  disproportionate  to  the  loss  that 
may  result  from  a  breach,  and  the  damages 
are  not  measurable  by  any^  exact  pecuniary 
standard,  the  sum  designated  will  be  deemed 
to  be  stipulated  damages."  Hale  on  Dam- 
ages, at  page  137,  there  states  the  rule: 
"Where  damages  can  be  easily  and  precisely 
determined  by  a  definite  pecuniary  standard 
—as  by  proof  of  market  values— but  the  par- 
ties have  stipulated  for  a  much  larger  sum, 
such  sum  will  usually  be  held  to  be  a  pen- 
alty, for  it  is  contended  that  the  principle 
of  compensation  has  been  disregarded."  Ap- 
pellant agreed  to  sell  only  the  stone  from  the 
quarries  of  the  appellee  and  his  co-contract- 
ors for  5  per  cent,  in  connection  with  the 
other  provision  that  he  was  to  receive  25 
per  cent,  commission  on  the  stone  sold  out- 
side his  agency.  The  25  per  cent  commis- 
sion was  in  addition  to  the  5  per  cent,  and 
doubtless  influenced  him  In  agreeing  to  ac- 
cept a  less  commission  for  what  he  himself 
sold.  The  language  of  the  contract  is,  "Said 
agent  Is  also  to  receive  25  per  cent,  commis- 
sion," etc.  It  is  the  language  of  compensa- 
tion, rather  than  of  penalty.  The  paragraph 
in  question  alleges  that  he  had  been  building 
up  his  agency  in  1807.  His  business  for  the 
year  1898  was,  presumably,  partially,  at' 
least,  the  outgrowth  of  his  business  establish- 
ed the  preceding  year.  What  that  business 
would  be,  and  the  outlay  In  time  and  money 


attending  it  would  necessarily  depend  upon 
conditions  not  within  the  knowledge  of  the 
contracting  parties.  The  profits,  If  any,  to 
be  derived  therefrom,  were  at  the  time  of  the 
execution  of  the  contract  involved  in  uncer- 
tainty. Appellant's  profits  would,  in  a  meas- 
ure, depend  upon  the  amount  of  business 
done.  The  advertisement  which  extensive 
business  relations  would  give  him  was  an 
element  of  value,  difficult,  of  course,  to  as- 
certain, but  it  was  doubtless  influential  in 
inducing  appellant  to  enter  into  the  contract 
The  parties,  experienced  In  practical  affairs, 
in  view  of  all  the  facts  elected  to  make  cer- 
tain in  advance  what  otherwise  was  indef- 
inite and  unknown.  Appellant  obligated  him- 
self to  sell  only  from  the  quarries  of  his  prin- 
cipals at  prices  fixed  by  them,  thus  making 
himself  entirely  dependent  upon  appellee 
and  his  co-contractors  for  the  supplies  with 
which  he  was  to  deal.  The  policy  of  the  law 
favors  the  enforcement  of  contracts  not 
against  public  policy,  entered  into  without 
fraud  by  parties  competent  to  make  them. 
Such  is  the  contract  before  us.  The  language 
employed  plainly,  as  we  believe,  provides  for 
compensation,  and  not  a  penalty.  There  la 
nothing  to  indicate  that  the  parties,  when 
they  executed  it  had  in  contemplation  the 
distinction  between  penalty  and  liquidated 
damages;  and  while  their  intention,  or  the 
name  they  might  give  the  provision  in  ques- 
tion, would  not  necessarily  control  against  its 
fair  legal  construction  under  the  rules  of  law, 
it  is  proper  to  consider  them.  The  5  per  cent 
and  the  25  per  cent  commissions  together 
constituted  the  consideration  passing  to  ap- 
pellant We  are  of  the  opinion  that  the  loss 
which  might  result  to  appellant  cannot  "be 
easily  and  precisely  determined  by  definite 
pecuniary  standard,"  nor  can  we  say  that  the 
said  per  cent,  fixed  was  greatly  dispropor- 
tionate to  the  loss.  Questions  raised  by  the 
motion  for  a  new  trial  may  not  arise  upon 
a  second  trial. 

Judgment  reversed,  with  Instructions  to 
overrule  appellee's  demurrer  to  the  first  para- 
graph of  the  cross-complaint 

ROBY,  J.  I  concur  in  the  result  The  con- 
tract does  not  stipulate  that  appellee  shall 
make  no  sales  in  Indianapolis  other  than  by 
appellant  If  it  had  done  so,  and  If  the 
breach  averred  were  in  making  such  sales 
directly  or  by  other  agents,  then  a  fixed 
amount  to  be  paid  appellant  because  thereof 
might  be  a  penalty  or  liquidated  damages 
according  to  circumstances,  but  the  breach 
set  up  is  the  failure  of  appellee  to  pay  com- 
missions according  to  his  agreement  upon 
# sales  made  in  Indianapolis.  The  promise  is 
a  direct  one  and  unless  the  contract  is  illegal 
should  be  performed.  I  do  not  think  there 
is  anything  illegal  in  the  agreement  Of 
course  no  question  going  to  the  manner  of 
procurement  or  other  affirmative  defense 
based  on  matter  of  fact,  can  arise  on  a  de- 
murrer to  the  pleading. 
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The  making  of  sales  by  appellee  itself  in 
Indianapolis,  was  contemplated  by  the  con- 
tract and  the  rate  of  commission  upon  such 
gales  was  definitely  fixed  and  so  far  as  the 
law  Is  concerned  the  parties  must  abide  by 
the  contract  they  themselves  have  made. 

WILEY,  P.  J.,  concurs  in  result  and  in  the 
concurring  opinion.. 


(33  Ind.  A.  86) 

POPPY  v.  WAtiKER. 

(Appellate  Court  of  Indiana,  Division  No.  L 

April  22,  1904.) 

WILL— CON8TBUCT10N— BIGHTS   OF  LEGATEE. 

1.  A  testator  directed  that  the  proceeds  of  the 
sale  of  certain  property  should  be  paid  to  his 
daughter-in-law,  to  be  held  by  her  for  life,  and 
at  her  decease  paid  to  her  children,  and  that  she 
should  have  the  use,  interest,  and  profits  of  the 
money  or  property  for  life,  for  her  maintenance 
and  support,  and,  if  they  were  insufficient,  she 
should  have  the  right  to  use  so  much  of  the  prin- 
cipal as  might  be  reasonably  necessary.  Held, 
that  the  court  properly  directed  the  administra- 
tor to  pay  the  sum  to  her  unconditionally. 

Appeal  from  Circuit  Court,  Noble  County. 
Jos.  W.  Adair,  Judge. 

Proceedings  in  the  matter  of  decedent's  es- 
tate. From  a  Judgment  directing  the  ad- 
ministrator, George  W.  Poppy,  to  pay  a  cer- 
tain sum  unconditionally  to  Amelia  Walker, 
the  administrator  appeals.    Affirmed. 

H.  G.  Zimmerman,  for  appellant  L.  W. 
Welker,  for  appellee. 

ROBINSON,  J.    A  testator  directed  tbat 
the  proceeds  of  the  sale  of  certain  property 
"shall  be  by  my  executor  paid  over  to  my 
daughter-in-law"  (appellee),  widow  of  a  de- 
ceased son,  "to  be  by  her  held  and  enjoyed 
during  ber  natural  lifetime,  and  at  her  de- 
cease, said  sum  or  amount  so  paid  over  to 
*  her,  shall  be  by  my  executor  paid  over  to 
and  vest"  in  two  of  the  son's  children  named; 
tbat  the  daughter-in-law  "shall  have  the  use, 
interest,  income  and  profits  of  said  share  of 
money  or  property  so  paid  over  or  delivered 
to  ber  for  ber  life,  for  her  maintenance  and 
support  and  for  the  maintenance  and  sup- 
port of  her  infant  child  Mabel,  until  the  lat- 
ter arrives  at  the  age  of  twenty-one  years; 
and  I  further  direct  that  in  case  the  said 
interest,  income  and  profits  shall  be  insuffi- 
cient for  said  uses  and  purposes,  that  then 
sbe  shall  have  the  right  to  use  so  much  of 
the  principal  of  said  share  as  may  be  rea- 
sonably necessary  therefor."    Upon  filing  his 
final  report,  the  administrator  with  the  will 
annexed  paid  to  the  clerk  of  the  court  the 
amount  in   his   hands   for  distribution,   in- 
cluding, as  his  report  showed,  ,the  distribu- 
tive share  of  appellee;  and  in  his  report  he 
asked  that  the  court  order  appellee  to  ex- 
ecute   to  the  administrator  her  obligations 
•with  security  for  the  return  to  him,  or  ac- 
count to  him  by  herself  or  personal  repre- 
sentative, of  the  principal  sum  of  such  share 


at  her  decease,  to  be  by  him  applied  as  the 
will  directed;  and  that,  In  default  thereof, 
the  administrator  be  directed  to  invest  the 
share  and  pay  appellee  the  income  thereof, 
and  such  portion  of  the  principal  as  provid- 
ed by  the  will.  Upon  exceptions  filed  by  ap- 
pellee, and  a  hearing,  the  court  ordered  the 
clerk  to  pay  appellee  her  share  uncondition- 
ally, and  in  other  respects  approved  the  re- 
port and  discharged  the  administrator. 

Conceding,  without  deciding,  that  the 
court's  order  is  one  from  which  the  adminis- 
trator might  appeal,  the  order  Is  right  so  far 
as  the  administrator  is  concerned.  He  was 
directed  by  the  will  to  pay  the  money  to 
appellee,  not  to  some  trustee  for  her  sue, 
nor  was  it  to  be  invested  for  her.  The  pay- 
ment is  to  be  made  by  him  to  her  uncondi- 
tionally, and  she  Is  not  only  to  have  the  use 
and  Income  of  the  principal  for  the  support 
and  maintenance  of  herself  and  child,  but 
for  such  uses  and  purposes  sbe  may  use 
such  of  the  principal  as  may  be  reasonably 
necessary.  What  title  she  took  is  of  no  con- 
cern to  the  administrator,  and  need  not  here 
be  discussed.  When  he  made  the  payment 
as  the  will  directs  and  is  discharged  by  the 
court,  his  responsibility  ends. 

Judgment  affirmed. 


(SS  Ind.  A.  IE) 

HUNT  et  al.  v.  HINSHAW. 

(Appellate  Court  of  Indiana.    Division  No.  1. 
April  20,  1904.) 

CLAIMS    AGAINST    ESTATES — BALB    OP    REAL    ES- 
TATE— WHEN  AUTHORIZED — PETITION 
— SUFFICIENCY. 

1.  A  debt  secured  by  a  mortgage  on  land  exe- 
cuted subsequent  to  tie  execution  of  a  will  de- 
vising the  land  is  a  debt  of  the  estate  of  the  tes- 
tator. 

2.  Burns'  Ann.  St  1901,  §  2743,  provides  that, 
in  the  absence  of  direction  in  testator's  will  for 
the  payment  of  a  mortgage  on  land  devised  the 
mortgage  shall  be  discharged  out  of  the  part  of 
the  estate  charged  with  the  payment  of  debts,  if 
any ;  otherwise  out  of  any  personal  property  un- 
disposed of.  Section  2739  declares  that,  if  the 
personal  estate  is  insufficient  to  pay  the  debts, 
the  undevised  real  estate  shall  be  first  charged  in 
exoneration  of  the  real  estate  devised.  Testa- 
tor's wiil  did  not  charge  any  part  of  the  estate 
with  the  payment  of  debts.  Held  that, 'in  order 
to  sell  devised  lands  for  the  discharge  of  a  mort- 
gage thereon,  it  must  appear  that  the  personalty 
not  specifically  bequeathed  is  insufficient  to  pay. 
the  debts,  and  that  the  testator  left  no  undispos- 
ed of  real  estate,  or  that  the  undisposed  of  real 
estate  is  insufficient  to  pay  the  debts. 

3.  An  averment,  in  a  petition  for  the  sale  of 
land  devised  to  pay  a  mortgage  thereon,  that 
there  is  no  personal  estate  of  testator  to  pay  the 
same,  as  by  the  terms  of  the  will  all  of  the  per- 
sonalty was  given  to  testator's  wife,  is  insuffi- 
cient to  show  that  the  personal  estate  is  not  sub- 
ject to  the  payment  of  debts,  as  under  Burns' 
Ann.  St.  1901,  8  2048,  the  personal  estate  de- 
scends to  the  heirs  on  the  failure  of  the  widow 
to  elect  within  90  days  to  take  under  the  will. 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; Henry  C.  Fox,  Special  Judge. 

Action  by  Eliza  Hinshaw,  administratrix 
of  Absolom  Hinshaw,  deceased,  against  ilary 
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Hinshaw  Hunt  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

Engle,  Caldwell  &  Parry,  for  appellants. 
Nichols  &  Carter,  for  appellee. 

HENLEY,  O.  J.  This  was  an  action  by  ap- 
pellee to  procure  an  order  of  court  to  sell  cer- 
tain real  estate  to  make  assets  to  pay  debts. 
The  legatees  and  heirs  of  the  deceased  tes- 
tator were  made  defendants.  The  trial  court 
ordered  the  real  estate  sold  as  prayed  in  the 
petition.  The  only  questions  presented  by  the 
appeal  arise  upon  the  action  of  the  trial  court 
in  overruling  the  separate  demurrer  of  ap- 
pellant Mary  Hinshaw  Hunt  to  the  petition, 
and  in  sustaining  the  appellee's  demurrer 
to  the  separate  answer  of  said  appellant 
The  averments  of  the  petition  show  the  date 
of  the  testator's  death;  the  names  of  all  the 
heirs  and  legatees;  that  the  total  value  of 
the  personal  estate  which  has  come  to  the 
knowledge  or  possession  of  the  administra- 
trix is  $1,003.08;  that  by  the  terms  of  de- 
cedent's will  all  of  the  personal  property  was 
given  to  the  widow;  that  all  claims  filed 
against  said  estate  have  been  paid  by  the 
adininstratrix  out  of  the  sale  of  the  personal 
property,  except  a  mortgage  debt  of  $1,000, 
filed  as  a  claim  against  said  estate,  which 
claim  is  now  pending  and  unpaid;  that  by 
reason  of  the  fact  that  all  the  personal  es- 
tate of  decedent  was  given  to  his  widow 
by  the  terms  of  the  will,  there  is  no  personal 
estate  with  which  to  pay  and  discharge  the 
said  claim.  The  will  Is  made  a  part  of  the 
petition.  The  part  of  the  will  which  is  ma- 
terial in  the  consideration  of  the  question  of 
the  sufficiency  of  the  petition  is  as  follows: 

"It  is  my  will  and  desire  that  all  my  Just 
debts  and  funeral  expenses  be  first  paid  by 
my  executor. 

"Item  First:  I  do  will,  devise  and  bequeath 
to  my  wife,  Eliza  Hinshaw,  all  the  follow- 
ing described  real  estate,  to  have  and  to  hold 
during  her  natural  life,  viz:  The  southeast 
quarter  of  northwest  quarter  and  the  north 
half  of  the  east  half  of  the  southwest  quar- 
ter, and  ten  (10)  acres  off  of  the  southwest 
quarter  of  section  fifteen  (15)  township  nine- 
teen (19)  Range  fifteen  (15)  east  in  Randolph 
county  in  the  State  of  Indiana,  estimated  to 
contain  ninety  acres,  more  or  less,  being  the 
same  land  I  bought  of  Elwood  Hinshaw,  and 
after  the  death  of  my  said  wife,  I  bequeath 
the  said  above  described  land  to  my  daugh- 
ter Mary  Hinshaw  to  have  and  to  bold  in 
fee  simple  forever. 

"Item  Second:  I  will,  devise  and  bequeath 
to  Columbus  Hinshaw  the  following  describ- 
ed real  estate,  to-wit:  The  south  half  of  the 
southwest  quarter  and  twenty-six  (26)  acres 
off  of  the  south  end  of  the  Northeast  quarter 
of  the  southwest  quarter,  of  section  fifteen 
(15)  township  nineteen  (19)  north,  range  four- 
teen (14)  east,  in  Randolph  county,  Indiana, 
being  one  hundred  and  six  (106)  acres  more 


or  less,  to  have  and  to  hold  in  fee  simple 
forever,  subject  however  to  the  payment  of 
a  rent  or  to  the  payment  of  the  rents  and 
profits  on  one-third  part  of  said  real  estate 
to  my  said  wife,  Eliza,  during  her  natural 
life  time,  and  I  do  hereby  charge  said  land 
with  the  payment  of  one-third  part  of  the 
rents  and  profits  of  the  same  to  my  said 
wife,  Eliza,  during  her  natural  life  and  I  be- 
queath and  will  to  my  said  wife,  Eliza,  the 
rents  and  profits  of  the  one-third  part  of  said, 
real  estate  during  her  natural  life  time. 

"Item  Third:  I  do  hereby  will  and  be- 
queath to  my  said  wife,  Eliza  Hinshaw,  all 
my  personal  property,  money  and  notes, 
which  I  may  have  at  the  time  of  my  death, 
to  have  and  to  hold  during  her  natural  life 
time  and  to  sell  and  convert  any  part  or  the 
whole  of  my  said  personal  property  into  mon- 
ey as  to  her  may  seem  best,  and  to  use  such 
part  of  the  same  as  she  may  need  in  her  sup- 
port and  after  the  death  of  my  said  wife, 
Eliza,  I  will,  devise  and  bequeath  all  the  re- 
mainder of  said  personal  property,  money, 
notes,  and  the  proceeds  of  any  part  of  the 
same,  so  converted  to  money,  and  all  the 
interest  accrued  thereon  and  all  personal 
property  acquired  from  said  money  and  per- 
sonal property  and  from  any  investments 
made  with  the  same,  together  with  any  un- 
expended and  unused  rents  and  profits  of 
said  land  to  my  children  and  the  descendants 
of  such  as  may  be  dead,  share  and  share 
alike." 

The  petition  further  avers  that  the  testa- 
tor, Absolom  Hi:  shaw,  died  on  the  31st  day 
of  December,  1900,  and  that  his  said  will 
was  probated  on  the  3d  day  of  January,  1901; 
that  after  the  execution  of  said  will,  and  on 
the  16th  day  of  November,  1898,  said  testator 
mortgaged  to  the  state  of  Indiana  the  fol- 
lowing described  real  estate,  viz.,  the  south- 
east quarter  of  the  northwest  quarter  and 
the  northeast  quarter  of  the  southwest  quar-* 
ter  of  section  15,  township  19,  range  14  east, 
in  Randolph  county,  Ind.,  to  secure  the  pay- 
ment of  the  debt  to  the  state  of  Indiana  In 
the  sum  of  51,000;  that  said  real  estate  so 
mortgaged  "is  liable  to  sale  to  make  assets 
for  the  payment  of  said  mortgage  debt";  that 
the  probable  value  of  said  real  estate,  ex- 
clusive of  the  rights  of  the  widow  of  decedent 
therein,  is  $2,500.  The  prayer  of  the  peti- 
tion is  that  the  court  order  the  sale  of  the 
mortgaged  real  estate,  subject  to  the  rights 
of  the  widow,  for  the  purpose  of  discharging 
the  mortgage  lien.  The  testator,  In  his  will, 
by  its  very  first  operative  provision,  said:  "It 
is  my  will  and  desire  that  all  my  Just  debts 
and  funeral  expenses  be  first  paid  by  my  ex- 
ecutor." No  specific  part  or  parcel  of  his  es- 
tate was  thereby  charged  with  the  payment 
of  the  debts,  or  with  the  payment  of  any  par- 
ticular part  of  the  debts.  This  was  the  only 
reference  made  by  the  testator  in  his  will 
to  debts.  It  cannot  be  denied  that  the  debt 
secured  by  the  mortgage  on  the  land  devised 
to  the  appellant  Hunt  was  one  of  the  debts 
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of  the  estate.    By  section  2743,  Burns'  Ann. 
St  1001,  it  Is  provided:  "Whenever  any  per- 
son shall  have  devised  bis  estate  or  any  part 
thereof,  and  any  of  his  real  estate  subject 
to  a  mortgage,  executed  by  such  testator, 
shall  descend  to  an  heir  or  pass  to  a  devisee, 
and  no  specific  direction  is  given  in  the  will 
for  the  payment  of  such  mortgage,  the  same 
shall  be  discharged  aB  follows:     First  If 
such  testator  shall  have  charged  any  particu- 
lar part  of  his  estate,  real  or  personal,  with 
the  payment  of  his  debts,  such  mortgage 
shall  be  considered  a  part  of  his  debts.    Sec- 
ond, if  the  will  contains  no  directions  as  to 
what  part  of  the  estate  shall  be  taken  for 
the  payment  of  his  debts,  and  any  part  of  his 
personal  estate  shall  be  nnbequeathed  or  un- 
disposed of  by  his  will,  such  mortgage  shall 
be  included  among  his  debts,  to  be  dischar- 
ged out  of  such  estate  unbequeathed  or  un- 
disposed of."    By  section  2739,  Burns'  Ann. 
St  1001,  it  is  provided  that  whenever  the 
personal  estate  is  insufficient  to  pay  the  debts 
of  a  testator,  the  real  estate,  if  any,  left  un- 
devised by  the  will,  shall  be  first  charge- 
able with  the  debts  in  exoneration,  as  far  as 
possible,  of  the  real  estate  that  is  devised, 
"unless  it  shall  appear  from  the  will  that  a 
different  disposition  of  the  assets  for  the  pay- 
ment of  his  debts  was  made  by  the  testa- 
tor."   It  is  clearly  apparent  from  the  sections 
of  the  statute  cited  that,  in  order  to  sell  de- 
vised lands  for  the  discharge  of  testator's 
debts,  two  of  the  essential  averments  of  the 
petition   must  be,   first,   that  the  personal 
property   not  specifically   bequeathed   is   In- 
sufficient for  the  purpose  of  discharging  the 
debts;  second,  that  the  testator  left  no  real 
estate  undisposed  of  by  the  will,  or  that  the 
real  estate  undevised  by  the  will  is  insuffi- 
cient for  the  purpose  of  discharging  the 
debts.    In  the  case  at  bar  the  second  require- 
ment Is  entirely  wanting.    The  petition  is  si- 
lent as  to  whether  or  not  the  testator  died 
seised  of  any  estate  in  lands  which  was  not 
specifically  disposed  of.    The  averment  of  the 
petition  that  "there  is  no  personal  estate  of 
said   decedent  to  pay  and   discharge  said 
claim,'  as  by  the  terms  of  said  will  all  of 
the  personal  estate  of  said  decedent  was  giv- 
en to  said  decedent's  widow,"  Is  Insufficient 
for  the  purpose  of  showing  that  the  testa- 
tor's personal  estate  was  not  subject  to  the 
payment  of  his  debts.    Its  effect  was  merely 
to  show  that  the  testator,  by  the  terms  of  his 
will,  disposed  of  all  his  personal  property. 
This  the  will  itself  disclosed.    But  the  per- 
sonal property  in  question  was  all  bequeath- 
ed to  the  widow,  who,  in  her  administrative 
capacity,  was  the  petitioner  In  the  trial  court 
and  Is  the  appellee  here.    Under  section  2648, 
Burns'  Ann.  St  1901,  the  provisions  of  which 
section   relate   to  personal   property,   only, 
devised  to  a  widow,  she  must  signify  wheth- 
er or  not  she  accepts  the  provisions  of  the 
-will  by  taking  affirmative  action  In  manner 
and  form  and  within  the  time  prescribed  by 
-the    statute.     This  election  must  be  made 


within  90  days,  and  is  a  right  personal  to 
the  widow,  and  can  be  exercised  by  no  other 
person.  If  the  widow  fails  to  elect,  the  per- 
sonal property  descends  to  the  heirs  under  the 
law  of  descent  Miller,  Executor,  v.  Steph- 
ens, 158  Ind.  438,  63  N.  E.  847.  It  appears 
from  the  petition  that  testator  left  personal 
property  which  went  into  the  hands  of  the 
administratrix,  and  sufficient  facts  are  not 
averred  to  relieve  the  personalty  from  being 
used  to  discharge  the  debts,  one  of  which  was 
the  mortgage  in  question.  The  testator  hav- 
ing directed  the  payment  of  all  his  debts  in 
the  opening  clause  of  his  will,  and  not  hav- 
ing directed  therein  any  specific  part  or  par- 
cel of  his  estate  that  should  be  applied  to 
that  purpose,  we  think  sections  2739  and 
2743,  supra,  control.  The  petition  Is  fatally 
defective  for  the  reasons  stated. 
Judgment  reversed. 


(83  Ind.  A.  88) 

LEONARD  v.  WOOD  et  al. 

(Appellate  Court  of  Indiana,  Division  No.  2. 

April  21,  1904.) 

BOUNDARIES  —  DESCRIPTION      IN      MOBTGAQE— 

SUBVEY— MEAN  DEB  LINE  OF  BIVKB— BIGHTS 

OF  FOBECLOSUBE  PURCHASES. 

1.  Evidence  in  ejectment  by  a  mortgagor  to  re- 
cover from  a  foreclosure  purchaser  a  tract  be- 
tween the  surveyor's  meandering  of  a  river,  in- 
serted in  the  descriptive  clause  of  the  mortgage, 
and  the  river  boundary  as  it  existed  after  a 
change 'of  course,  examined  in  connection  with 
the  language  of  the  mortgage,  and  held  to  show 
that  the  surveyor's  line  was  not  an  independent 
boundary,  but  was  merely  a  meander  line  of  the 
river,  so  that  a  conveyance  bounded  by  it  was  a 
conveyance  bounded  by  the  river. 

2.  The  question  whether  a  foreclosure  purchas- 
er takes  land  formed  by_  accretion  after  a  sur- 
vey of  the  premises,  which  was  inserted  in  the 
descriptive  clause  of  the  mortgage,  depends  on 
whether  the  line  run  by  the  surveyor  was  mere- 
ly the  meander  line  of  the  river  or  was  an  inde- 
pendent boundary. 

Appeal  from  Circuit  Court,  Owen  County; 
M.  H.  Parks,  Judge. 

Action  by  John  M.  Leonard  against  Lulu 
Wood  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

W.  N.  Pickerlll  and  Jno.  C  Robinson,  for 
appellant  J.  W.  Pryor  and  Willis  Hlckam, 
for  appellees. 

ROBY,  J.  Action  In  ejectment  by  appel- 
lant Cross-complaint  by  appellees  to  quiet 
title.  Trial  by  the  court  Finding  and  judg- 
ment against  appellant  on  his  complaint  and 
for  appellees  on   their  cross-complaint 

John  Franklin  was,  on  November  9,  1875, 
the  owner  of  certain  real  estate  in  Owen 
county,  and  on  said  day  conveyed  the  same 
to  appellant  describing  it  as  bounded  in  part 
by  White  river.  In  1876  appellant  applied 
to  a  loan  company  for  a  loan  to  be  secured 
by  mortgage  on  said  land.  The  agent  of  the 
company  examined  the  land,  and  required 
appellant  to  have  it  surveyed,  so  that  the 
description  would  show  the  actual  amount 
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of  good  land  In  the  tract,  the  river  being  re- 
garded as  too  indefinite.  Appellant  there- 
upon procured  a  survey  to  be  made,  and 
thereafter  obtained  the  loan,  executing  a 
mortgage  to  secure  it,  in  which  the  descrip- 
tion given  by  the  surveyor  took  the  place 
of  the  general  reference  to  the  river.  The 
description  being  in  part  as  follows:  "Thence 
87  degrees  30'  west  118  rods  and  16  links 
to  the  left  bank  of  White  river;  thence  down 
stream  with  the  meanderings  thereof  south, 
34  degrees  east,  40  rods;  thence  south,  67 
degrees  east,  19  rods;  thence  north,  80  de- 
grees east,  25  rods;  thence  south,  45  degrees 
east,  23  rods;  thence  south,  27  degrees  east, 
28  rods;  thence  south  14  rods  to  the  south 
line  of  said  tract,"  etc.  The  appellees  now 
have  possession  of  the  tract  admittedly  de- 
scribed, as  well  as  that  part  in  controversy, 
holding  and  claiming  title  to  it  all  by  vir- 
tue of  a  foreclosure  of  said  mortgage.  Since 
the  execution  of  the  mortgage  the  course  of 
White  river  has  changed,  so  that  between 
the  lines  made  by  the  surveyor  and  the  river 
as  it  now  runs  there  is  a  tract  of  from  35  to 
40  acres  of  land.  If  the  line  run  by  the  sur- 
veyor was  merely  the  meander  line  of  the 
river,  a  conveyance  bounded  by  it  was  a 
conveyance  bounded  by  the  river  (SIzer  v. 
Logansport,  151  Ind.  626,  50  N.  E.  377,  44  L. 
R.  A.  •814),  and  the  land  made  by  accretion 
belongs  to  appellees  (Jefferies  v.  East  Omaha, 
134  TJ.  S.  178,  33  L.  Ed.  872,  10  Sup.  Ct  518; 
St.  Clair  County  v.  Lovingston,  90  U.'  S.  40, 
23  L.  Ed.  59).  If  the  line  was  an  independ- 
ent one,  the  mortgagee's  title  would  not  ex- 
tend beyond  it,  and  the  tract  in  controversy 
would  belong  to  appellant,  he  not  having 
parted  with  title  to  the  strip  between  the 
line  and  the  river. 

The  question  is  whether  the  Judgment  is 
sustained  by  evidence.  The  engineer  who 
ran  the  line  and  furnished  the  description 
for  the  mortgage  testified  as  follows:  "I 
surveyed  approximately  where  the  river  was. 
I  surveyed  down  around  the  edge  of  the  river. 
Some  places  might  have  been  a  rod  or  so, 
or  two  or  three,  and  there  was  bars  and 
sand  in  some  places,  and  a  high  river  bank. 
At  the  high  river  bank  we  kept  as  close  as 
we  could,  and  where  it  was  feather  edge 
we  were  not  so  particular.  Q.  What  do  you 
mean  by  a  feather  edge?  A.  An  indefinite 
edge.  Q.  Do  you  mean  to  say  that  this  dis- 
tance and  direction  beginning  from  a  point 
from  which  you  reached  on  the  left  bank  of 
the  river  down  to  where  the  distance  starts 
out  east  is  a  following  of  the  river's  edge? 
A.  Practically  followed  the  river,  this  mean- 
dering is."  The  appellant's  mortgage,  after 
setting  out  the  description  by  metes  and 
bounds,  concluded,  "Making  in  all  one  hun- 
dred and  seventeen  and  B3/ioo  acres,  and 
being  all  the  land  owned  by  the  said  John 
M.  Leonard  in  said  section  twenty-one,  town- 
ship nine  north,  range  four  west,  in  the  said 
county  of  Owen  and  state  of  Indiana,  to- 
gether with  all  the  privileges  and  appurte- 


nances thereunto  belonging  or  in  any  wise  ap- 
pertaining, and  all  the  estate,  right,  title,  and 
interest  of  the  parties  of  the  first  part  in  and 
to  the  same,  and  every  part  and  parcel  there- 
of." This  language  Is  consistent  with  ap- 
pellees' contention  that  the  line  was  run  for 
the  purpose  of  measuring  the  land  owned  by 
Leonard,  and  not  for  the  purpose  of  estab- 
lishing a  boundary  independent  of  the  river. 
The  strip  between  this  land  and  the  meander 
line  was  narrow  and  worthless.  That  Leon- 
ard did  not  intend  to  reserve  it  is  a  deduc- 
tion that  may  be  legitimately  drawn  from 
the  language  used  in  the  mortgage,  when 
taken  in  connection  with  the  then  existing 
conditions. 

Appellant  insists  that  the  words,  "thence 
down  stream  with  the  meanderings  there- 
of," apply  only  to  the  clause  immediate- 
ly following,  and  cannot  be  applied  to  or 
carried  forward  to  subsequent  clauses '  con- 
tained in  the  deed.  It  is  not  necessary  to 
consider  the  proposition  except  as  it  arises 
upon  the  facts  herein  involved,  which  include 
the  clause  quoted  as  to  the  intent  to  cover  all 
land  owned  by  the  mortgagor  in  the  section, 
the  force  of  which  is  sufficient,  in  connec- 
tion with  the  circumstances  under  which 
the  survey  was  made,  to  justify  the  applica- 
tion of  the  phrase  quoted  to  those  lines  run- 
ning with  the  river. 

Judgment  affirmed. 

(32  Ind.  A.  644) 

AMERICAN  CAR  &  FOUNDRY  CO.  v. 

CLARK. 

(Appellate   Court  of  Indiana.    April  5,   1904.) 

INJURIES  TO  SEBVANT— NEGLIGENCE— ASSUMP- 
TION OF  RISK — PLEADING — COMPLAINT — SUF- 
FICIENCY —  DEFENSES  —ANSWER  —  HARMLESS 
EBBOB— EVIDENCE—  DAMAGES — INSTRUCTIONS. 

1.  A  complaint  in  an  action  for  injuries  to  a 
servant  which  alleged  t'at  plaintiff,  while  feed- 
ing wood  to  a  woodworking  machine,  was  injured, 
owing  to  the  fact  that  the  machine  was  not  sup- 
plied with  springs  to  hold  the  wood  in  proper 
position,  was  not  defective  for  failing  to  allege 
that  it  was  practicable  to  provide  the  springs. 

2.  The  doctrine  of  assumption  of  obvious  risks 
does  not  apply  where  a  servant  is  ordered  to  do 
work  out  of  the  line  and  away  from  the  place  of 
the  work  he  is  hired  to  do. 

3.  Acts  1899,  p.  231,  c.  142  (Burns'  A'nn.  St. 
1901,  I  7087i),  makes  it  the  duty  of  an  owner  of 
a  manufacturing  establishment  to  guard  all  gear- 
ing, etc.  Held,  that  the  doctrine  of  assumed 
risk  does  not  apply  in  an  action  by  a  servant  for 
injuries  where  the  negligence  counted  on  is  a 
violation  of  the  statute. 

4.  The  mere  fact  that  a  servant  workB  at  a  de- 
fective machine  is  not  conclusive  on  the  question 
of  contributory  negligence. 

5.  In  an  action  for  injuries  to  a  servant,  it  is 
not  necessary  that  defendant  set  up  by  answer 
that  the  risk  on  account  of  which  the  injury  oc- 
curred was  an  assumed  ode,  in  order  to  receive 
the  benefit  of  that  fact. 

6.  Conflicting  answers  to  interrogatories  are 
fatal  to  a  motion  for  judgment  notwithstanding 
the  general  verdict. 

7.  In  an  action  for  injuries  to  a  servant,  evi- 
dence held  insufficient  to  sustain  a  finding  that 

f  5.  See  Master  and  Servant,  voL  84,  Cent.  Dig.  || 
858,  868. 
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he  was  employed  to  work  on  a  planing  machine, 
and  not  in  any  other  manner. 

8.  Where,  in  an  action  by  a  servant  for  inju- 
ries, there  was  no  evidence  as  to  the  value  of 
any  medical  services  rendered  him,  or  that  any 
medicine  or  nursing  was  furnished,  it  was  error 
to  instruct  that  the  jury  might  take  into  consid- 
eration, in  awarding  damages,  expenses  incurred 
for  medical  services,  nursing,  and  medicine. 

ft.  Burns'  Ann.  St.  1901,  §  401,  provides  that 
ue  judgment  shall  be  reversed  for  error  which 
does  not  injuriously  affect  the  adverse  party; 
and  section  6T0  provides  that  there  shall  be  no 
reversal  where  it  appears  that  the  merits  have 
been  fairly  tried.  Held  that,  where  the  statute 
is  invoked  by  an  appellee,  the  record  must  be 
such  as  to  show  that  the  error  complained  of  did 
not  affect  appellant's  substantial  rights. 

10.  It  is  to  be  presumed  that  the  court,  in  char- 
ging the  jury,  correctly  stated  the  law. 

11.  It  is  to  be  presumed  that  the  jury  followed 
the  instructions  of  the  court. 

12.  Where,  in  an  action  by  a  servant  for  inju- 
ries, the  court  instructed  the  jury,  "You  will 
consider  expenses  incurred  for  services  of  physi- 
cians, nursing,  and  medicine,"  but  there  was  no 
evidence  of  such  expenses,  it  could  not  be  pre- 
sumed that  the  jury  considered  only  those  mat- 
ters shown  by  the  evidence. 

13.  Where,  in  an  action  by  a  servant  to  recover 
for  the  loss  of  a  part  of  two  fingers,  the  verdict 
was  for  $1,500,  it  could  not  be  said  that  an  er- 
roneous instruction  that  the  jury  should  consid- 
er expenses  of  medical  services,  nursing,  and 
medicine,  when  there  was  no  evidence  of  such 
services,  was  harmless. 

Appeal  from  Circuit  Court,  Clark  County; 
James  K.  Marsh,  Judge. 

Action  by  Volta  F.  Clark  against  the  Amer- 
ican Car  &  Foundry  Company.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Berersed. 

M.  Z.  Stannard,  for  appellant  G.  H.  Volgt 
for  appellee. 

ROBS',  J.     Action  by  appellee.     Verdict 
and  judgment  for  $1,500.    Complaint  In  three 
paragraphs. '  Verdict  based  on  first  and  third. 
Separate  demurrers  thereto  were  overruled. 
The  facts  set  up  in  the  first  paragraph  are 
substantially:   That  appellant  is  a  manufac- 
turer of  cars  at  Clarksville,  Clark  county, 
Ind.,  and,  In  one  of  tbe  departments  of  its 
plant,  maintained  and  operated  a  machine 
called  a  "woodworker,"  used  to  cut  wood  In- 
to desired  shapes,  and  for  that  purpose  sup- 
plied with  knives  attached  to  a  shaft,  which, 
■when  the  machine  was  operated,  revolved, 
bringing  said  knives  in  contact  with  wood 
placed  on  a  table  and  run  over  said  knives, 
■which  said  machine  should  hare  been  sup- 
plied with  springs  to  hold  said  wood  In  prop- 
er position  as  It  was  run  over  said  knives, 
but  appellant,  well  knowing  that  said  ma- 
chine was  not  supplied  with  such  springs, 
negligently  failed  to  provide  them.    That  on 
January  23,  1902,  appellee  was  employed  by 
appellant  to  operate  a  planing  mill,  at  said 
plant,  and,  under  his  contract,  he  was  not 
required  to  perform  any  other  or  different 
service.     That  be  operated  said  planing  ma- 
chine under  said  employment,  and  while  so 
employed,  on  the  1st  day  of  February,  1002, 
was  directed  and  required  by  appellant  to 
temporarily  leave  said  employment  and  op- 


erate said  woodworker,  and  In  obedience  to 
such  direction  he  did  temporarily  leave  stld 
employment  and  engage  in  the  operation  of 
the  woodworker.  While  bo  engaged  he  pla- 
ced a  piece  of  wood  on  the  table,  and  pro- 
ceeded to  run  It  over  said  knives  for  the  pur- 
pose of  cutting  it  into  desired  shape,  and 
while  so  engaged  he  was,  by  the  absence  of 
such  springs,  required  to  bold  such  wood  In 
position  with  his  hands  as  it  passed  over  said 
knives,  and,  while  so  holding  it,  the  same 
was  t>y  the  operation  of  the  machine  sudden- 
ly turned  thereby,  causing  one  of  his  hands 
to  come  In  contact  with  said  knives,  cutting 
off  part  of  two  fingers.  That  said  injury 
was  caused  by  appellant's  act  In  directing 
him  to  leave  his  regular  employment  and  en- 
gage in  the  operation  of  the  woodworker, 
and  its  negligent  failure  to  supply  said  ma- 
chine with  springs,  as  aforesaid.  That,  had 
It  been  so  supplied,  he  would  not  have  been 
required  to  hold  said  wood  in  position  with 
his  hands  as  it  passed  over  said  knives,  and 
would  not  have  been  injured.  That  the 
work  he  was  doing  was  different  from,  and 
more  hazardous  than,  that  he  was  employed 
to  do,  and  was  done  at  another  place  than 
that  of  his  regular  employment  All  of  which 
appellant  knew.  Wherefore,  etc.  The  third 
paragraph  differs  from  the  first  in  the  charge 
of  negligence.  It  is  averred  that  there  was 
danger  in  operating  the  machine,  as  appel- 
lant knew,  and  that  a  guard  could  have  been 
placed  thereon  without  interference  with  the 
proper  operation  of  the  machine,  which  would 
hare  prevented  any  injury  from  said  danger, 
but  appellant  well  knowing  that  It  had  not 
been  done,  then  and  there,  and  in  violation 
of  the  statute,  negligently  failed  to  provide 
said  machine  with  such  guard,  it  being  then 
and  there  without  such  guard,  by  reason  of 
which  appellee  was  Injured,  etc. 

The  complaint  is  skillfully  drawn,  and  the 
briefs  filed  In  this  court  by  both  parties  are 
model  ones.  < 

Tbe  first  paragraph  is  not  defective  in  fail- 
ing to  aver  that  it  was  practicable  to  pro- 
ride  the  springs  which  it  is  averred  should 
hare  been  provided  and  were  negligently  not 
provided.  The  absence  of  springs  is  not 
averred  to  hare  been  unknown  to  appellee, 
nor  to  hare  constituted  a  latent  or  unob- 
servable  defect  The  risk  would  therefore  be 
an  assumed  risk,  except  for  the  further  alle- 
gation as  to  the  temporary  change  of  em- 
ployment The  doctrine  of  the  assumption 
of  obvious  risks  does  not  apply  where  the 
employe  is  ordered  to  do  work  out  of  the 
line  and  away  from  the  place  of  the  work  he 
is  hired  to  do,  and  Is  so  engaged  when  in- 
jured. Clark,  etc.,  r.  Wright  16  Ind.  App. 
G30,  45  N.  E.  817.  The  first  paragraph  there- 
fore stated  a  cause  of  action. 

The  act  of  1890  makes  it  the  duty  of  an 
owner  of  a  manufacturing  establishment  to 
protect  the  machines  operating  therein.  "All 
vats,  pans,  saws,  planers,  cogs,  gearing,  belt- 
ing, shafting,  set  screws  and  machinery  of 


Digitized  by 


Google 


A 


830 


70  NORTHEASTERN  REPORTER. 


0*. 


every  description  shall  be  guarded."  Bueh- 
ner  v.  Feulner  (Ind.  App.)  63  N.  E.  240;  Acts 
1800,  p.  231,  C.  142  (Burns'  Ann.  St  1001, 
I  70871).  The  averments  are  that  appellant 
negligently  failed  to  perform  the  duty  thus 
enjoined  upon  it,  and  are  sufficient  The  doc- 
trine of  assumed  risk  does  not  apply  when* 
the  negligence  counted  upon  Is  the  violation 
of  this  positive  and  explicit  statute.  Mon- 
teith  v.  Kokomo  and.  Sup.)  64  N.  B.  610,  58 
L.  R.  A.  044;  Buehner  v.  Feulner,  supra; 
Wortman  v.  MInnich,  28  IndL  App.  31,  62  N. 
E.  85;  Davis  Coal  Co.  v.  Polland  (Ind.  Sup.) 
62  N.  B.  492,  92  Am.  St  Rep.  319.  In 
so  far  as  Bodell  v.  Block  Coal  Co.,  25  Ind. 
App.  654,  58  N.  E.  856,  holds  otherwise,  it 
has  ceased  to  be  authority.  The  facts  averred 
do  not  Include  a  description  of  the  conduct 
Of  appellee  at  the  time  he  was  injured,  and, 
in  their  absence,  contributory  negligence  can- 
not be  determined.  It  will  not  do  to  say 
that  the  mere  fact  that  an  employe  works  at 
a  defective  machine  concludes  the  question 
of  contributory  negligence  against  him.  The 
doctrine  of  assumed  risk  covers  that  phase. 
A  man  may  be  careful  while  working  with  a 
dangerous  machine.  "Assumption  of  risk  la 
matter  of  contract  Contributory  negligence 
is  a  question  of  conduct"  Davis  Coal  Co.  ▼. 
Pollard,  158  Ind.  607,  619,  62  N.  E.  492, 
487,  92  Am.  St  Rep.  319.  Tbe  complaint  was 
not  subject  to  the  objection  that  contribii* 
tory  negligence  affirmatively  appeared  there- 
from, and  the  demurrers  were  properly  over- 
ruled. 

Appellant  filed  an  answer  to  the  first  para- 
graph of  complaint  in  two  paragraphs:  First 
a  general  denial;  second,  that  the  danger  by 
reason  of  which  appellee  was  injured  was 
open  and  obvious,  and  therefore  an  assumed 
risk.  A  demurrer  to  the  second  paragraph  of 
answer  was  sustained,  and  Umback  v.  Lake 
Shore,  etc.,  83  Ind.  191,  Is  relied  upon  in 
support  of  the  error  assigned  therein.  In 
that  case  a  demurrer  was  overruled  to  an  an- 
swer similar  to  the  one  under  consideration. 
The  plaintiff  could  not  have  been  injured 
thereby.  It  is  not  necessary,  under  our  de- 
cisions, that  the  defendant  set  up  by  answer 
that  the  risk  on  account  of  which  the  injury 
complained  of  occurred  was  an  assumed  one, 
in  order  that  he  receive  the  benefit  of  that 
fact  »nd  it  was  not  error  to  sustain  a  de- 
murrer to  the  second  paragraph  of  answer. 

Appellant's  motion  for  judgment  on  the  an- 
swers to  interrogatories  was  overruled.  It 
asserts  that  such  action  was  erroneous,  for 
the  reason  that  it  is  disclosed  by  such  an- 
swers that  appellee's  employment  was  not 
limited  as  averred  -in  tbe  first  paragraph  of 
bis  complaint  Without  setting  out  the  in- 
terrogatories and  answers  relied  upon,  it  is 
sufficient  to  say  that  according  to  an  answer 
to  one  interrogatory,  he  was,  at  the  time  he 
was  injured,  engaged  in  other  work  than 
that  he  was  employed  to  perform.  Conflicting 
answers  to  interrogatories  are  fatal  to  a  mo- 
tion for  judgment  notwithstanding  the  gen- 
eral verdict 


What  has  heretofore  been  said  upon  the 
subject  of  contributory  negligence  applies  to 
the  motion  for  judgment  as  well  as  to  the 
ruling  on  the  demurrer  to  the  complaint  The 
facts  considered  in  Buehner  Chair  Co.  v. 
Feulner,  28  Ind.  App.  479,  63  N.  E.  230,  .were 
not  limited  to  the  character  of  tbe  machine, 
and  the  exposure  of  all  its  parts  to  the  op- 
erator's view,  but  Included  a  failure  to  look 
while  he  was  operating  it  and  the  placing 
of  his  arm  or  hand  under  the  bit  by  which 
he  was  injured,  without  any  necessity  for  so 
doing.  The  court  did  not  err  In  overruling 
tbe  motion  for  judgment 

The  ninth  assignment  of  error  is  that  the 
court  erred  in  overruling  appellant's  motion 
for  a  new  trial.  The  motion  questions  the 
sufficiency  of  the  evidence  to  sustain  tbe 
verdict  and  the  action  of  the  court  In  giving 
and  refusing  specified  Instructions.  The  the- 
ory of  the  first  paragraph  of  the  complaint 
is  that  appellee  was  employed  to  operate  a 
planer,  and  that  he  was  required  by  appel- 
lants to  temporarily  leave  his  regular  em- 
ployment and  engage  in  the  operation  of  a 
woodworker;  the  latter  being  a  more  hazard- 
ous occupation  than  that  which  he  bad  con- 
tracted to  perform.  The  evidence  of  the  ap- 
pellee—and there  is  none  in  the  record  more 
favorable  to  himself,  nor  conflicting  with  it 
—is  that  he  was  employed  in  the  cabinet  de- 
partment of  appellant's  shop  by  the  foreman 
of  that  department  who  told  him  they  were 
going  "to  start  to  work  nights,"  and,  if  he 
wanted  to,  he  could  work,  and  that  Mr. 
Walker  would  assign  him.  This  conversa- 
tion took  place  on  Saturday,  and  on  Monday 
he  reported  for  work,  and  was  told  by  the 
foreman  to  go  to  the  new  planer,  which  he 
did,  working  there  eight  or  ten  days.  The 
night  before  he  was  injured,  tbe  night  fore- 
man said  to  him :  "Clark,  you  run  the  wood- 
worker. Dick  Rouerk  is  off.  He  won't  be 
here."  Appellee  ran  the  latter  machine  that 
night  and  was  injured  the  next  night  He 
worked  the  second  night  until  about  2:30  a. 
m.  "I  wanted  to  run  another  machine— a, 
sticker— but  that  would  leave  the  woodwork- 
er standing  Idle."  He  bad  previous  to  the 
last  employment  worked  at  the  planer  three 
years,  five  or  six  feet  distant  from  tbe  wood- 
worker, and  was  familiar  with  it  The  evi- 
dence does  not  show  that  the  appellee  was 
employed  to  work  at  the  planer.  There  was 
nothing  in  the  contract  relative  to  the  ma- 
chine at  which  he  was  to  work.  He  was  em- 
ployed in  the  department,  and  might  have 
been  assigned  by  the  foreman  to  the  wood- 
worker in  the  first  instance,  as  he  was  In  tbe 
last  The  facts  stated  do  not  bring  the  case 
within  the  rule  stated,  nor  within  its  rea- 
son, and  tbe  evidence  was  therefore  insuffi- 
cient to  sustain  tbe  verdict  upon  the  first 
paragraph  of  the  complaint  The  Judgment 
therefore  rests  upon  tbe  third  paragraph  of 
complaint  and,  it  stating  sufficient  facts  to 
constitute  a  cause  of  action,  is  not  wholly 
unsupported  by  evidence  aa  to  any  material 
allegation. 
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The  ninth  Instruction  given  was  aa  fol- 
lows: "(9)  In  determining  the  amount  of 
damages  you  will  assess,  if  you  find  a  ver- 
dict for  the  plaintiff,  you  will  take  into  con- 
sideration the  character,  nature,  and  extent 
of  his  Injuries,  the  pain  and  physical  suffer- 
ing and  the,  mental  anguish  caused  thereby, 
the  loss  of  his  services  and  value  thereof,  and 
expense*  incurred  for  services  of  physician 
and  surgeon  who  attended  and  treated  him, 
and  for  nursing  and  medicine,  and  to  what 
extent  bis  ability  to  earn  a  livelihood  has 
been  impaired  by  reason  of  his  Injuries,  and 
assess  him  such  damages  as  will  reasonably 
and  fully  compensate  him  ,for  bis  injuries, 
not  to  exceed  the  amount  asked  for  in  the 
complaint"  Objection  is  made  to  that  part 
which  is  italicized.  There  was  no  evidence 
to  the  value  of  any  services  rendered  to  ap- 
pellee by  a  physician  or  surgeon,  or  that  any 
medicine  was  furnished  or  nursing  done. 
Instructions  should  be  pertinent  to  the  evi- 
dence in  the  case.  Adams  v.  Yanderbeck, 
148  Ind.  90,  46  N.  E.  646,  47  N.  E.  24,  62  Am. 
St  Rep.  497;  Blough  v.  Parry,  144  Ind.  463, 
40  N.  E.  70,  43  N.  E  560;  Lake  Erie  By.  v. 
Stick,  143  Ind.  466,  41  N.  E.  365;  Pelley  v. 
Wills,  141  Ind.  688,  691,  41  N.  E.  354;  Lind- 
ley.  v.  Sullivan,  133  Ind.  593,  32  N.  E  738,  33 
N.  E  361;  Snmmerlot  v.  Hamilton,  121  Ind. 
87,  22  N.  E  973;  Nlcklaus  v.  Burns,  75  Ind. 
93;  Moore  v.  State,  65  Ind.  382;  McMahon 
v.  Flanders,  64  Ind.  334;  Hill  v.  Newman,  47 
Ind.  187;  Hays  v.  Hynds,  28  Ind.  531;  Ry. 
Co.  v.  Hoffbauer,  23  Ind.  App.  614,  56  N.  E. 
54.  "Instructions  should  be  pertinent  to  the 
case.  Juries  are  apt  to  assume,  and  are  jus- 
tified in  assuming,  that  they  are  applicable." 
Hays  v.  Hynds,  supra;  Lindley  v.  Sullivan, 
supra;  Blough  v.  Parry,  supra.  "Jurors  are 
liable  enough  to  consider  matter  outside  the 
evidence  without  being  led  off  in  that  direc- 
tion by  the  court  Such  practice  is  well  cal- 
culated to  confuse  and  mislead  the  Jury." 
Nicklaos  v.  Burns,  supra;  Blough  v.  Parry, 
144  Ind.  463,  471,  40  N.  E.  70,  45  N.  E.  560; 
McMahon  v.  Flanders,  supra;  Palmer  v. 
Wright  58  Ind.  486;  Clem  v.  State,  81  Ind. 
480;  Swank  v.  Nichols'  Adm'r,  24  Ind.  190; 
Wallace  v.  Morgan,  23  Ind.  399,  409;  Delphi 
v.  Lowery,  74  Ind.  527,  39  Am.  Rep.  98;  Dur- 
ham v.  Smith,  120  Ind.  468,  22  N.  E.  333. 
"When  the  Instructions  are  contradictory, 
and  necessarily  tend  to  confuse  and  mislead 
the  jury,  or  when  they  are  not  applicable  to 
the  evidence,  and  are  liable  to  have  a  like 
effect  the  error  canot  be  regarded  as  a  harm- 
less one."  Summerlot  v.  Hamilton,  121  Ind. 
91,  22  N.  E.  .973;  Hill  v.  Newman,  supra; 
McMahon  v.  Flanders,  supra;  Moore  v.  State, 
supra;  Nichlaus  v.  Burns,  supra;  Evans  v. 
Gallatlne,  57  Ind.  367;  Terry  v.  Shively,  64 
Ind.  106;  Machine  Co.  v.  Reber,  66  Ind.  498. 
When  it  appears  from  the  record  that  an  er- 
roneous instruction  did  not  injuriously  affect 
the  rights  of  the  complaining  party,  the  judg- 
ment will  not  be  reversed  on  account  of  its 
having  been  given.     Haxton  v.  McClaren, 


132  Ind.  247,  31  N.  E  48;  Perry  v.  Makem- 
son,  103  Ind.  300,  2  N.  E,  713;  Wolfe  v.  Pugh, 
101  Ind.  293;  Ry.  Co.  v.  Darting,  6  Ind.  App. 
375,  33  N.  E  636;  McCall  v.  Seevers,  5  Ind. 
187;  Stockton  v.  Stockton,  73*  Ind.  510,  514; 
Lytton  v.  Balrd,  95  Ind.  349,  857;  Ry.  Co. 
v.  Falvey,  104  Ind.  409,  429,  3  N.  B.  389,  4 
N.  E  908.  Section  401,  Burns'  Ann.  St  1901, 
provides  that  no  judgment  shall  be  reversed 
for  error  Ih  the  proceedings  which  does  not 
Injuriously  affect  the  adverse  party;  section 
670,  that  there  shall  be  no  reversal  "where  it 
shall  appear  to  the  court  that  the  merits  of 
the  cause  have  been  fairly  tried  and  deter- 
mined in  the  court  below."  It  has  been  al- 
ways held,  where  these  provisions  are  in- 
voked, that  the  record  must  be  such  as  to 
show  that  the  error  complained  of  did  not 
affect  the  appellant's  substantial  rights.  La- 
fayette v.  Ashby,  8  Ind.  App.  214,  34  N.  B. 
238,  35  N.  E.  516;  Rush  v.  Thompson,  112 
Ind.  158,  164,  13  N.  E.  665;  Lynch  v.  Bates, 
139  Ind.  206,  38  N.  E.  806;  Kepler  v.  Oonk- 
ling,  89  Ind.  392;  Sessengut  v.  Posey,  67  Ind. 
408,  33  Am.  Rep.  98;  Bissell  v.  Wert,  35  Ind. 
54.  When  the  court  said  to  the  jury  that  to 
determining  the  amount  of  damages,  "you 
will  take  into  consideration  *  *  *  ex- 
penses Incurred  for  services  of  physician  and 
surgeon  who  attended  and  treated  him,  and 
for  nursing  and  medicine,  •  *  •  and 
award  him  such  damages  as  will  reasonably 
and  fully  compensate  him,"  It  thereby,  In 
peremptory  phrase,  directed  that  elements  of 
damages  be  considered  which  had  not  been 
proven.  In  the  absence  of  such  proof,  such 
elements  ought  not  to  have  been  taken  into 
account  and  the  Instruction  was  wrong. 
Chicago,  etc.,  R.  Co.  v.  Butler,  10  Ind.  App. 
259,  38  N.  E.  1.  It  has  been  held  that  the 
absence  of  any  evidence  as  to  the  existence 
of  elements  of  damage  rendered  Instructions 
similar  to  that  nnder  consideration  harmless, 
where  they  included  a  direction  to  find  from 
the  evidence— a  direction  which  was  not  In- 
cluded in  the  instruction  under  consideration. 
Ry.  Co.  v.  Stein,  140  Ind.  61,  39  N.  E.  246; 
Indianapolis  v.  Scott,  72  Ind.  196;  Ry.  Co. 
v.  Falvey,  104  Ind.  409,  3  N.  E.  389,  4  N.  E. 
908;  Ry.  Co.  v.  Carlson,  24  Ind.  App.  559,  56 
N.  E  251;  Ry.  Co.  v.  Hoffbauer,  23  Ind.  App. 
614,  56  N.  E.  54.  In  so  far  as  these  cases  are 
based  upon  their  own  particular  facts,  from 
which  the  harmlessness  of  the  erroneous  in- 
structions appeared,  their  authority  does  not 
govern  this  case;  and  there  is  no  room  In 
this  case  to  apply  the  presumption  that  the 
Jury  did  not  find  anything  except  from  the 
evidence,  or  consider  any  matter  not  shown 
by  the  evidence,  for  the  reason  that  it  is  the 
duly  of  the  court  to  state  the  law,  and  the 
duty  of  the  Jury  to  take  It  as  stated.  The 
presumption  is  that  the  law  was  correctly 
stated  (section  542,  subd.  5,  Burns'  Ann.  St. 
1901;  Herron  v.  State,  17  Ind.  App.  161,  4ft 
N.  E.  540),  and  that  the  Instructions  were  fol- 
lowed by  the  Jury  (Walworth  v.  Readsboro, 
24  Yt  252;   Pettibone  v.  Maclem,  45  Mich. 
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381,  8  N.  W.  84;  Stanton  t.  French,  91  Cat. 
274,  27  Pac.  657,  25  Am.  St  Rep.  174;  Ha^fcott 
v.  Gas  Co.  [Com.  PL]  26  N.  X.  Supp.  11;  Bank 
of  Westfletd  t.  Inman,  8  Ind.  App.  289,  84  N. ' 
E.  21).  This  la  nothing  more  than  an  appli- 
cation of  the  presumption  of  right  action,  to 
the  benefit  of  which  every  court  and  officer  is 
entitled.  Board  v.  Heating  Co.,  128  Ind.  240, 
27  N.  E.  812,  12  L.  R,  A.  502;  Parvln  v.  Wim- 
berg,  130  Ind.  561,  80  N.  E.  790,  '15  L.  R.  A. 
775,  30  Am.  St  Rep.  254;  Lawson's  Presump- 
tive Evidence,  67,  9a  "It  constitutes  reveesl- 
ble  error  if  inapplicable  Instructions  tend  to 
Injure  the  complaining  party."  Robinson  v. 
State,  152  Ind.  308,  53  N.  B.  223;  Stockton  v. 
Stockton,  78  Ind.  510.  "If  an  instruction  is 
given  concerning  a  fact  or  set  of  facts  to 
which  no  evidence  has  been  adduced,  it  will 
be  reversible  error,  unless  it  clearly  appears 
that  the  party  affected  was  not  harmed 
thereby."  Haines  v.  State,  155  Ind.  118,  57 
N.  E.  705,  and  cases  cited;  Blashfleld,  Ins. 
To  Juries,  {  377.  In  the  absence  of  an  in- 
struction which  it  is  bound  to  follow,  the 
Jury  will  be  presumed  to  have '  considered 
only  those  matters  shown  by  the  evidence, 
but  this  presumption  must  give  way  to  the 
one  above  stated. 

The  verdict  of  $1,500,  when  considered 
with  reference  to  the  character  and  extent 
of  the  injury  complained  of,  does  not  permit 
It  to  be  sold  that  the  elements  of  damage 
srroneously  stated  in  the  ninth  instruction 
were  not  taken  Into  account  It  Is  at  least 
possible  that  the  verdict  was  affected  by 
speculation  as  to  what  was  the  probable 
value  of  such  service  as  would  probably  be 
rendered  necessary  by  injuries  such  as  ap- 
pellee received.  The  defendant  Is  as  much 
entitled  to  have  damages  assessed  in  accord- 
ance with  the  law  as  It  is  to  have  Its  original 
liability  determined  with  reference  thereto. 

Other  questions  argued  are  not  likely  to 
arise  in  a  retrial  of  the  cause. 

Judgment  reversed  and  cause  remanded, 
with  instructions  to  sustain  motion  for  new 
trial. 

HENLEY,  C.  J.,  and  WILEY,  COMSTOCK, 
and  BLACK,  JJ.,  concur. 

ROBINSON,  J.  I  concur  in  the  result 
Tbe  doctrine  announced  in  Bodell  v.  Block 
Coal  Co.,  25  Ind.  App.  654,  58  N.  E.  856,  as 
to  assumption  of  risk  In  such  cases,  was 
overruled  by  the  Supreme  Court  in  Davis 
Coal  Co.  v.  Polland,  158  Ind.  607,  62  N.  EL 
492,  92  Am.  St  Rep.  319. 

OS  Ind.  App.  S7)         ==■ 

GOODWINE  v.  KELLEY  et  a!. 

(Appellate  Court  of  Indiana,  Division  No.  2. 

April  19,  1904.) 

CONTRACT  FOB  SALE  OF  REALTY— SPECIFIC  PER- 
FORMANCE—UNEQUAL CHARACTER  — ACTION 
AT  LAW  FOB  BREACH— MEASURE  OF  DAMAGES. 

1.  Plaintiffs  contracted  in  writing  with  defend- 
ant to  sell  the  latter  a  farm,  the  price  to  be  paid 

f  1.  See  Spoclflo  Performance,  vol.  44,  Cent  Dig.  {{ 
It,  163. 


by  an  immediate  delivery  to  plaintiffs  of  a  gro- 
cery, etc,  by  the  payment  of  $1,625  on  delivery 
of  the  deed,  and  by  the  giving  of  defendant's 
note  for  a  like  sum,  due  on  a  certain  date,  and 
secured  by  mortgage  on  the  realty.  Plaintiffs 
were  to  furnish  an  abstract  of  title  as  soon  as 
it  could  reasonably  be  compiled,  showing  a  title 
in  them  which  defendant  should  deem  sufficient 
and  satisfactory,  and  were  to  convey  by  warran- 
ty deed.  It  was  fairly  inferable  from  the  con- 
tract that  plaintiffs  did  not  own  the  land  at  the 
time  it  was  executed.  In  tbe  event  of  their  fail- 
ure to  furnish  an  abstract  no  provision  was 
made  for  tbe  return  of  the  grocery,  etc.,  or  for 
compensation  in  lieu  thereof.  Had  plaintiffs 
failed  to  obtain  title,  or  if  tile  title  were  in- 
cumbered, there  was  no  provision  in  the  contract 
under  which  specific  performance  against  them 
could  have  been  decreed.  Held,  that  the  con- 
tract was  unequal,  so  that  plaintiffs  could  not 
enforce  specific  performance  thereof. 

2.  The  vendor  s  legal  remedy  for  a  vendee's 
failure  to  perform  an  executory  contract  in  writ- 
ing for  the  sale  of  realty  is  an  action  for  dam- 
ages, and  an  action  for  the  purchase  price  will 
not  lie. 

3.  The  measure  of  damages  in  a  vendor's  ac- 
tion for  the  vendee's  breach  of  a  written  execu- 
tory contract  for  the  purchase  of  realty  is  the 
difference  between  the  price  fixed  in  the  con- 
tract, and  the  fair  cash  value  at  the  time  of  its 
breach,  and  the  purchase  price  is'  not  recover- 
able. 

Appeal  from  Circuit  Court,  Putnam  Coun- 
ty;   Presley  O.  Colliver,  Judge. 

Action  by  Charles  A.  Kelley  and  another 
against  Blanche  Goodwine.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Reversed. 

.  Moore  Bros,  and  Henry  H.  Matbias,  for 
appellant  B.  F.  Cor  win  and  S.  A.  Hays, 
for  appellees. 


COMSTOCK,  J.  Appellees  were  plaintiffs 
below.  The  complaint  was  in  two  para- 
graphs. The  first  was  withdrawn.  The  sec- 
ond alleged,  in  substance,  that  appellee  Kel- 
ley, for  the  benefit  of  himself  and  co-appellee 
Hannah,  on  April  28,  1902,  entered. into  a 
written  contract  with  appellant  by  which 
appellees  sold  to  the  appellant  a  farm  in 
Monroe  township,  Putnam  county,  Ind, 
which  was  known  to  the  parties  of  said  con- 
tract as  the  "Samuel  H.  Hillas  Farm,"  and 
contained  150%  acres.  Possession  of  the 
farm  was  reserved  until  December  25,  1902. 
Tbe  agreed  purchase  price  was  $5,200,  and 
to  be  paid  in  tbe  following  manner:  (1)  Tbe 
appellant  was  to  deliver  immediately  to  the 
appellees  her  grocery,  delivery  wagon,  horse, 
and  harness,  which  she  had  In  the  city  of 
Greencastle,  which  was  to  be  taken  as  a  part 
payment  of  $2,000  of  the  purchase  price  of 
the  farm.  (2)  The  sum  of  $1,625  was  to  b* 
paid  in  cash  upon  the  delivery  of  the  deed. 
(3)  The  sum  of  $1,025  was  to  be  evidenced 
by  the  appellant's  note  due  December  25, 
1002,  and  to  be  secured  by  mortgage  upon 
the  real  estate  The  appellees  to  furnish  an 
abstract  of  title  to  tbe  land  as  soon  as  it 
could  reasonably  be  compiled,  and  to  con- 
vey the  real  estate  by  a  warranty  deed.  The 
plaintiff  alleges  that  the  contract  of  the  par- 
tics  was  reduced  to  writing,  and  that  the 
scrivener,  in  describing  the  farm,  by  mistake 
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described  it  as  being  In  range  number  6  west, 
when  in  truth  and  in  fact  the  farm  was  in 
range  number  4  west,  aud  that  the  parties 
to  the  contract  signed  the  same  with  the  un- 
derstanding that  it  described  the  farm  known 
as  the  "Samuel  H.  Hillas  Farm,"  situate  in 
Monroe  township,  Putnam  county,  Ind.  The 
complaint  further  alleges  a  performance  by 
the  appellees  of  all  of  the  conditions  and 
agreements  contained  In  the  contract  to  be 
performed  by  them,  and  a  delivery  by  the 
appellant  to  the  appellees  of  the  grocery, 
wagon,  horse,  and  harness  under  the  con- 
tract, and  also  alleges  that  an  abstract  of 
title  and  deed  of  general  warranty  for  the 
land  had  been  made  and  tendered  to  the 
appellant,  and  that  she  refused  to  accept  the 
deed,  and  refused  to  make  the  cash  payment, 
and  refused  to  execute  the  note  and  mort- 
gage. The  relief  which  the  complaint  asks 
is  that. the  contract  be  reformed  by  inserting 
a  correct  description,  and  that  the  appellees 
should  have  Judgment  for  the  sum  of  $1,625 
due,  and  judgment  for  the  further  sum  of  $1,- 
626  to  become  due  on  December  25,  1902,  and 
a  prayer  that  the  Judgment  be  decreed  a 
lien  upon  the  premises  sold.  A  copy  of  the 
contract  is  filed  with  and  made  a  part  of  the 
complaint.  The  appellant  answered  in  two 
paragraphs,  the  first  being  in  general  denial. 
The  second  paragraph  of  the  answer  admit- 
ted the  execution  of  the  contract,  but  alleged 
that  under  the  terms  of  the  contract  the  real 
estate  was  to  be  conveyed  free  and  clear  of 
all  incumbrances  or  liens,  as  shown  by  the 
abstract  of  title  which  was  to  be  furnished, 
and  that  at  the  time  the  deed  was  tendered 
there  was  a  tax  lien  against  the  property 
amounting  to  $17.59,  as  shown  by  the  ab- 
stract of  title.  At  the  request  of  the  appel- 
lant, and  over  the  objection  of  the  appellees, 
a  Jury  was  called.  The  Jury  returned  a  ver- 
dict for  the  appellees.  The  court,  of  its  own 
motion,  adopted  the  verdict  of  the  Jury  as  a 
finding  of  the  amount  due  the  appellees  from 
the  appellant;  and  found  that  the  sums  so 
found  by  the  jury  were  for  the  balance  of 
the  unpaid  purchase  price  of  the  real  estate 
described  in  the  appellees'  complaint;  that 
the  appellees  were  entitled  to  have  a  ven- 
dor's lien  on  said  real  estate  for  the  said  sum 
of  $1,625,  now  due,  and  for  the  further  sum 
of  $1,625  to  become  due  December  25,  1902; 
that,  if  the  said  sums  of  money  found  due 
were  not  paid  to  the  appellees  before  the  25th 
day  of  December,  1902,  the  said  real  estate 
ought  to  be  sold,  and  the  proceeds  of  such 
sale  applied  to  the  payment  of  the  amounts 
so  found  due  to  appellees;  that  the  allega- 
tions contained  in  the  complaint  are  true; 
and  that  the  contract  mentioned  In  appellees' 
complaint  ought  to  be  reformed,  and  the  mis- 
take therein  corrected,  as  in  the  appellees' 
complaint  asked,  and  judgment  rendered  in 
accordance  with  said  findings  for  said 
amounts,  and  ordered  the  reformation  of  said 
contract  and  the  sale  of  the  said  real  estate 
as  prayed  for  in  the  complaint. 
70  N.E.— 53 


It  will  not  be  necessary  to  consider  all  the 
errors  assigned  in  this  appeal.  Counsel  dif- 
fer as  to  the  theory  of  the 'second  paragraph 
of  the  complaint.  Counsel  for  appellant  state 
that  it  was  formed  on  one  theory,  the  Issues 
made  upon  another,  and  the  cause  tried  upon 
still  another;  that  the  court  construed  it,  in 
passing  upon  the  demurrer,  as  an  action  at 
law  on  the  promise  in  the  contract  to  pay 
the  purchase  price  for  the  land  in.  question, 
and  not  for  specific  performance.  For  ap- 
pellees it  is  contended  that  the  theory  of  the 
complaint  was  to  recover  an  unpaid  balance 
of  the  purchase  money.  It  is  the  recognized 
rule  that  the  theory  of  a  pleading  is  to  be 
determined  from  its  controlling  averments, 
and  not  by  the  name  given  it  It  is  also  the 
rule  that,  when  a  complaint  states  facts  suf- 
ficient to  entitle  a  party  to  any  relief,  it  is 
good  against  a  demurrer.  So  that,  if  the 
complaint  is  good  either  for  specific  per- 
formance or  to  recover  the  balance  of  the 
purchase  money,  the  demurrer  was  properly 
overruled.  Coleman  v.  Floyd,  131  Ind.  330, 
31  N.  E.  75.  Is  It  sufficient  for  specific  per- 
formance? An  executory  contract  will  not 
be  enforced  unless  It  is  perfectly  fair,  equal, 
and  just  In  its  terms  and  in  the  circum- 
stances. 3  Pom.  Eg..  J.  5  1405;  R.  B.  Co. 
v.  Bodcnschatz-Bedford  Stone  Co.,  141  Ind. 
203,  39  N.  E.  703,  and  cases  cited.  By  the 
terms  of  the  contract  appellant  was  required 
to  deliver  to  the  appellees  the  stock  of  goods, 
wagon,  and  harness,  and  were  to  be  immedi- 
ately delivered  to  appellees,  which  appellees 
agreed  to  accept  and  did  accept  in  payment 
of  $2,000  of  the  purchase  price  of  the  land. 
Appellees  were  not  required  to  execute  a 
conveyance  until  after  an  abstract  of  title 
had  been  furnished  appellant  In  the  event 
of  the  failure  of  appellees  to  furnish  an  ab- 
stract of  title  to  the  appellant,  no  provision 
ia  made  in  the  contract  for  the  return  of  the 
goods,  horse,  wagon,  etc.,  or  for  compensa- 
tion in  lieu  thereof.  It  may  be  fairly  Inferred 
from  the  contract  that  the  land  contracted 
to  be  sold  was  not  owned  by  the  appellees  at 
the  time  of  the  execution  of  the  contract 
Had  appellees  failed  to  obtain  title,  or  If  the 
title  was  Incumbered  by  lien,  the  contract 
contained  no  terms  under  which  specific  per- 
formance against  appellees  could  have  been 
decreed.  Appellant  under  such  conditions, 
would  have  been  limited  to  her  remedy  at 
law.  The  contract  Is  unequal.  "A  less  strong 
case  is  sufficient  to  defeat  a  suit  for  a  specific 
performance  than  is  requisite  to  obtain  the 
remedy."  Note  1  to  section  1405,  p.  21G4, 
Pomeroy,  supra.  Other  objections  are  made 
to  the  sufficiency  of  the  complaint  for  specific 
performance  which  it  is  not  necessary  to  no- 
tice. 

Is  the  complaint  good  for  the  unpaid  pur- 
chase money?  There  are  two  remedies  for 
the  failure  to  perform  an  executory  contract 
in  writing  for  the  sale  of  real  estate:  (1)  An 
action  for  damages  for  the  breach  of  the  con- 
tract; (2)  for  specific  performance.    2  Ency. 
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P.  &  P.  p.  398;  2  Beach  on  Con.  |  878,  p. 
1092.  An  action  at  law  will  not  lie  on  an 
executory  contract  in  writing  tor  the  sale  of 
real  estate  to  recover  the  purchase  price. 
Porter  v.  Travis,  40  Ind.  556.  If  we  should 
concede  that  the  action  Is  not  upon  the  ex- 
ecutory contract,  but  is  an  action  at  law  for 
breach  of  contract,  a  reversal  is  required, 
because  the  court  instructed  the  Jury  that  the 
measure  of  damages,  if  they  found  for  ap- 
pellees, would  be  the  amount  of  the  cash 
payment -mentioned  in  such  contract,  with  6 
per  cent  interest  thereon  from  June  13, 1902, 
and  the  amount  of  the  payment  to  become 
due  under  such  contract  on  December  25, 
1902.  This  was  error.  The  measure  of  dam- 
ages in  such  a  case  is  the  difference  between 
the  price  of  the  property  as  fixed  in  the  con- 
tract and  the  fair  cash  value  of  the  property 
at  the  time  of  the  breach  of  the  contract. 
Farmers',  etc.,  r.  Rector,  22  Ind.  App.  102, 
53  N.  E.  297,  and  cases  cited.  The  verdict 
and  Judgment  were  based  upon  said  errone- 
ous measure  of  damages. 

Judgment  reversed,  with  Instructions  to 
sustain  the  demurrer  to  the  second  Dara- 
grapb  of  the  complaint 

ROBY,  J.  (concurring).  The  contract  be- 
tween the  parties  stipulated  that  appellees 
should  furnish  an  abstract  of  title  as  soon 
as  could  be  reasonably  done,  it  to  be  com- 
piled by  an  abstracter  to  be  approved  by 
appellant  the  same  to  show  a  title  to  said 
real  estate  In  the  "party  of  the  first  part 
which  the  party  of  the  second  part  shall 
deem  to  he  a  sufficient  and  satisfactory  title." 
I  think  the  action  is  one  to  compel  the  spe- 
cific performance  of  this  contract  and  I  do 
not  think  the  complaint  sufficient  as  against 
a  demurrer  for  want  of  facts  for  the  reason, 
in  addition  to  those  stated  in  the  opinion, 
that  it  does  not  contain  averments  showing 
that  the  abstracter  who  made  the  abstract 
was  approved  by  appellee,  nor  that  the  title 
shown  thereby  was  deemed  to  be  sufficient 
by  her.  New  Telephone  Co.  v.  Foley,  28  Ind. 
App.  418,  60  N.  E.  56;  Allen  v.  Pockwltz, 
103  Cal.  85,  30  Pac.  1039,  42  Am.  St  Rep.  99. 

(34  Ind.  App.  «9) 

PENNSYLVANIA  CO.  v.  FERTIO.* 

(Appellate  Court  of  Indiana,  Division  No.  1. 

April  19,  1904.) 

RAILROADS —  CROSSING  ACCIDENT  CASE  —  COM- 
PLAINT—ALLEGATIONS  NEGATIVING  CONTRIB- 
UTORY NEGLIGENCE  —  EFFECT — DEFENDANT'S 
NEGLIGENCE  —  CONCLUSION  —  APPROACHING 
TBAIN  —  DUTT  TO  GIVE  SIGNALS— PROXIMATE 
CAUSE  —  SPECIAL  FINDINGS— INCONSISTENCY 
WITH  GENERAL  VERDICT. 

1.  Under  Burns'  Ann.  St.  1901,  I  359a,  pro- 
viding that  in  personal  injury  actions  it  shall 
not  be  necessary  for  plaintiff  to  plead  want  of 
contributory  negligence,  but  the  same  shall  be 
matter  of  defense,  allegations  in  a  complaint  for 
personal  injuries,  negativing  contributory  negli- 
gence, will  not  cast  the  burden  of  proving  its 
absence  on  the  plaintiff. 

•  L  8m  Negligence,  vol.  37,  Cent  Dig.  |  231. 

•Rehearing  denied.     Transfer 


2.  An  averment,  in  a  complaint  for  personal 
Injuries,  that  the  injury  complained  of  was  re- 
ceived through  and  by  defendant's  negligence, 
which  is  not  applied  to  any  act  or  omission  of 
the  defendant  stated  in  the  same  connection,  or 
any  preceding  averments,  is  without  effect. 

3.  The  statutory  duties  imposed  on  railroad 
companies  of  keeping  flagmen  at  railroad  cross- 
ings, and  of  having  trains  give  signals  of  their 
approach,  are  not  merely  to  protect  travelers 
from  actual  collision  with  passing  trains,  but 
also  to  afford  opportunity  to  travelers  in  vehicles 
drawn  by  animals  to  secure  them  from  taking 
fright  at  passing  trains. 

4.  Where  a  complaint  for  personal  injuries 
sustained  in  a  railroad  crossing  accident  alleges 
the  company's  failure  to  give  the  signals  and 
warnings  of  the  approach  of  a  train  as  required 
by  statute,  ft  is  not  necessary  to  expressly  de- 
scribe such  failure  as  negligence,  It  constituting 
negligence  per  se. 

5.  A  complaint  for  personal  Injuries  sustained 
in  a  railroad  crossing  accident  alleged  plaintiff's 
approach  to  the  crossing  in  a  vehicle  drawn  by 
a  horse,  the  obstruction  of  his  view  of  the  track 
by  intervening  objects  as  he  approached  the 
crossing,  the  precipitous  character  of  the  de- 
scent on  the  opposite  side  of  the  track,  and  the 
approach  of  a  train,  without^  giving  the  statutory 
signals,  which  he  did  not  discover  until  he  was 
on  the  track.  It  also  alleged  that  the  only  pos- 
sible escape  was  to  go  forward  quickly,  which 
plaintiff  did ;  that  when  his  buggy  left  the  track 
the  locomotive  barely  missed  it;  and  that  bis 
horse  became  frightened  at  the  train,  plunged 
forward  rapidly  and  viciously,  became  unman- 
ageable, npset  his  buggy,  and  threw  him  violent- 
ly to  the  ground.  Held,  that  the  complaint 
showed  that  the  company  s  negligence  was  the 
proximate  cause  of  the  injury. 

6.  Where,  in  a  railroad  crossing  accident  case, 
it  is  impossible  to  determine  with  accuracy  from 
the  special  findings  whether,  when  plaintiff  was 
at  any  certain  point  In  his  approach  to  the 
crossing  after  having  stopped,  looked,  and  listen- 
ed, he  could  have  seen  or  heard  the  train,  a  gen- 
eral verdict  for  plaintiff  will  not  be  set  aside. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty;  A.  C.  Capron,  Judge. 

Action  by  David  Fertig  against  the  Penn- 
sylvania Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Zollars,  Worden  &  Zollars  and  Saml.  Par- 
ker, for  appellant  Martlndale  &  Stevens,  for 
appellee. 

BLACK,  J.  In  the  amended  complaint  of 
the  appellee,  a  demurrer  to  which,  for  want 
of  sufficient  facts,  was  overruled,  after  pre- 
liminary averments,  it  was  stated,  in  sub- 
stance, that  on,  etc.,  the  appellee  and  his 
wife  were  lawfully  traveling  in  a  buggy, 
drawn  by  a  gentle  horse,  from  their  home  in 
Marshall  county  to  Plymouth,  Ind.,  and  went 
north  on  Fifth  street  which  crossed,  within 
the  city  limits,  the  track  of  a  railroad  oper- 
ated by  the  appellant;  that  the  street  ex- 
tended north  and  south,  and  the  railroad  ran 
through  the  city  northwesterly  and  south- 
easterly; that  on  the  west  side  of  the  street 
and  the  south  side  of  the  railway  and  near 
thereto,  there  were  a  number  of  dwelling 
houses,  a  grape  arbor,  trees,  vines,  outhouses 
and  other  buildings,  which  obstructed  the 
view  to  the  west  so  that  a  person  going  north 
on  the  street  south  of  the  crossing  could  not 
see  a  train  approaching  from  the  west  untS 
to   Supreme  Court  denied. 
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it  approached  within  100  feet  of  the  crossing; 
that  at  the  crossing  the  railroad  was  built 
upon  a  high  grade,  and  on  the  north  side 
thereof,  in  the  street,  there  was  a  steep  and 
abrupt  ascent,  so  that  a  rehicle  drawn  rap- 
idly north,  off  the  crossing,  would  leave  the 
ground  for  some  distance,  and  strike  the  earth 
with  great  force;  that  the  appellee,  on  enter- 
ing Fifth  street,  and  when  within  100  feet  of 
the  crossing,  stopped  his  horse  and  looked  and 
listened  for  an  approaching  train,  and  also 
requested  his  wife  to  look  and  listen  for  an 
approaching  train,  and  after  they  had  stopped 
and  listened  and  looked  for  some  moments, 
and  hearing  and  seeing  no  train  or  locomo- 
tive, he  started  and  drove  on  to  the  cross- 
ing, and  on  reaching  the  crossing  he  for  the 
first  time  discovered  an  east-bound  passenger 
train  coming  from  the  west  at  a  high  rate  of 
speed  and  almost  upon  him,  at  which  time 
his  horse  became  frightened  at  the  approach 
of  the  train,  longed  forward  rapidly  and 
viciously,  became  unmanageable,  upset  his 
buggy,  and  appellee  was  violently  thrown  up- 
on the  ground,  and  as  a  result  thereof  his  left 
leg  was  broken  Just  below  the  hip  joint,  and 
he  was  otherwise  bruised  and  injured,  all  of 
which  occurred  within  150  feet  of  the  track 
at  the  crossing;  that  when  appellee  discovered 
the  train  approaching  he  was  upon  the  track, 
and  it  was  too  late,  for  him  to  turn  back,  and 
the  only  way  possible  for  him  to  avoid  being 
struck  by  the  locomotive  was  to  go  forward 
as  quickly  as  possible,  which  he  did,  and 
when  his  buggy  left  the  railroad  track  the 
locomotive  was  so  close  that  in  passing  it 
barely  missed  the  hind  wheels  of  his  buggy. 
It  was  then  alleged  that  appellant  gave  no 
warning  or  signal  whatever  on  approaching 
the  crossing,  as  is  required  by  law,  and  there 
was  no  watchman  or  flagman  stationed  at 
the  crossing,  as  by  the  ordinance  of  the  city 
of  Plymouth  the  appellant  was  then  and 
there  required  to  have;  that  the  appellant, 
the  railroad  company,  then  and  there  care1 
lessly  and  negligently  approached  the  cross- 
ing with  the  passenger  train,  without  sound- 
ing the  whistle  or  ringing  the  bell  when 
within  100  rods  of  the  crossing,  while  ap- 
proaching thereto,  and  without  giving  any 
warning  of  the  approach  thereto,  as  the  law 
requires,  and  without  having  a  flagman  sta- 
tioned at  the  crossing,  as  was  then  and  there 
required  by  the  ordinance  of  the  city;  that  if 
appellant  bad  not  been  negligent  and  careless 
in  failing  to  sound  the  whistle  and  ring  the 
bell  as  aforesaid,  and  in  failing  to  have  a 
flagman  stationed  at  the  crossing  as  required 
by  said  ordinance,  in  full  force  and  effect  at 
the  time  of  the  Injury  herein  complained  of, 
the  appellee  would  have  had  warning  of  the 
approach  of  the  traiti,  and  would  not  have 
driven  on  the  crossing  until  after  the  train 
had  passed,  and  would  have  avoided  the  in- 
Jury  complained  of  herein,  which  was  receiv- 
ed between  the  hours  of  10  and  11  o'clock  a. 
m.,  on  the  day  before  mentioned,  through  and 
by  the  negligence  of  the  appellant,  and  with- 


out any  fault  or  negligence  on  the  part  of  the 
appellee.  There  were  also  allegations  con- 
cerning the  character  and  extent  of  the  in- 
jury, and  relating  to  the  amount  of  the  dam- 
ages, for  which  Judgment  was  demanded. 

The  pleader  seems  to  have  sought  to  follow 
precedents  in  vogue  before  the  enactment  of 
the  statute  of  1899,  making  it  unnecessary 
for  the  plaintiff  to  plead  or  prove  the  want  of 
contributory  negligence  on  his  part  in  such  a 
case  (section  359a,  Burns'  Ann.  St  1901),  and 
the  portions  of  the  complaint  introduced  sole- 
ly for  such  purpose  are  of  no  importance; 
notwithstanding  such  averments,  the  burden 
of  proving  contributory  negligence  of  the 
plaintiff  would  rest  upon  the  defendant.  The 
averment,  in  the  concluding  portion  of  the 
complaint,  that  the  Injury  complained  of  here- 
in was  received  through  and  by  the  negli- 
gence of  the  defendant,  without  applying  the 
averment  to  any  act  or  omission  of  the  appel- 
lant stated  in  the  same  connection  or  in  the 
preceding  averments,  likewise  did  not  add  any 
material  fact  to  those  already  stated,  or  im- 
part any  additional  force  to  the  preceding  al- 
legations. Ohio,  etc,  R.  Co.  v.  Engrer,  4  Ind. 
App.  261,  30  N.  E.  924;  Cincinnati,  eta,  E. 
Co.  v.  Voght,  26  Ind.  App.  665,  60  N.  E.  797. 
It  must  be  considered  that  the-statutory  duty 
of  giving  signals  of  the  approach  to  a  cross- 
ing, and  the  duty  prescribed  by  an  ordinance 
of  keeping  a  flagman  at  a  crossing,  are  duties 
imposed  not  merely  for  the  protection  of  trav- 
elers from  actual  collision  with  passing  trains, 
but  also  to  afford  opportunity  to  travelers 
in  vehicles  drawn  by  animals  to  secure  them 
against  taking  fright  at  passing  trains.  The 
complaint  shows  failure  on  the  part  of  the 
appellant  to  cause  the  giving  of  required  sig- 
nals and  warnings  of  the  approach  of  the 
train,  and  thereby  shows  omissions  consti- 
tuting negligence  per  se,  It  not  being  neces- 
sary to  expressly  designate  or  describe  such 
failures  as  having  been  negligent  It  Is  al- 
leged that  if  the  appellant  had  not  been  negli- 
gent and  careless  in  failing  to  sound  the 
whistle  and  to  ring  the  bell,  and  in  failing  to 
have  a  flagman  stationed  at  the  crossing  (the 
negligent  omissions  charged  in  the  complaint), 
he  would  have  had  warning  of  the  approach 
of  the  train,  and  would  not  have  driven  on 
the  crossing  (where  he  first  discovered  the 
train,  and  where  the  horse  was  frightened  by 
the  approach  of  the  train)  until  after  the 
train  had  passed,  and  would  have  avoided 
the  injury  complained  of.  We  think  the  com- 
plaint must  be  regarded  as  showing  that  an 
injury  was  suffered  which  would  not  have  oc- 
curred without  negligence  charged,  and  that 
the  negligent  omissions  alleged  constituted 
the  cause  of  the  injury.  It  Is  true  that  a  per- 
son is  not  responsible  for  every  injury  which 
would  not  have  occurred  without  some  act 
or  omission  on  his  part;  but  if  an  act  or  omis- 
sion constituted  negligence,  and  an  injury  to 
one  not  chargeable  with  fault  follows,  of  such 
a  character  that  It  might  have  been  antici- 
pated as  a  natural  result  of  such  negligence, 
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and  the  particular  Injury  would  not  have  oc- 
curred without  such  negligence,  then  though 
other  causes,  whether  wrongful  or  otherwise, 
contributed  to  the  injury,  the  negligence  with- 
out which  the  injury  would  not  have  occurred 
must  be  considered  as  contributing  proxi- 
mately thereto.  Here  the  appellee  alleged  that 
if  the  appellant  had  not  been  negligent,  as 
charged,  he  would  hare  had  warning,  and 
would  not  have  gone  to  the  place  of  danger, 
and  would  have  avoided  the  Injury;  and  the 
negligence  was  such  that  it  might  have  been 
anticipated,  as  a  natural  result  thereof,  that 
a  person  in  the  situation  and  condition  of 
the  appellee  would  have  been  induced  there- 
by to  go  to  such  place,  and  would  have  been 
so  injured.  In  Terre  Haute,  etc.,  R.  Co.  v. 
Brunker,  128  Ind.  542,  600,  28  N.  E.  178,  180, 
it  was  said:  "As  between  said  railroad  com- 
pany and  the  approaching  traveler,  it  induced 
him  to  approach  to  within  an  unsafe  proxim- 
ity of  the  crossing  by  failure  to  give  the  law- 
ful signals,  and  the  train  is  not  lawfully  there 
as  against  the  traveler,  without  having  first 
given  the  signal  required  by  law  before  com- 
ing on  the  crossing."  In  Evansville,  etc.,  R. 
Co.  v.  Krapf,  143  Ind.  647,  652,  36  N.  E.  901, 
902,  it  was  said:  "There  is  nothing  in  the 
first  paragraph,  of  complaint  showing  that  the 
alleged  resultant  injury  was  produced  by  the 
use  of  the  alleged  defective  drawbar  and  coup- 
ling appliances;  that  is,  nothing  to  show  that 
without  such  use  the  injury  would  not  have 
occurred."  In  Ohio,  etc.,  R.  Co.  v.  Trow- 
bridge, 126  Ind.  391,  395,  26  N.  E.  64'  65,  we 
find  this  language:  "The  principle  underlying 
this  doctrine  is  that  there  must  be  some  con- 
nection between  the  effect  and  the  cause- 
between  the  wrong  and  the  injury.  It  is  not 
necessary,  however,  that  there  should  be  a 
direct  connection  between  the  wrong  and  the 
injury;  it  is  enough  if  it  appears  that  but 
for  the  wrong  no  Injury  would  have  occurred, 
and  that  the  injury  was  one  which  might 
have  been  anticipated."  See,  .also,  Chicago, 
etc.,  R.  Co.  v.  Penn,  3  Ind.  App.  250,  29  N. 
E.  790;  Louisville,  etc.,  R.  Co.  v.  Ouster.  15 
Ind.  App.  232,  36  N.  E.  290;  Baltimore,  etc., 
R.  Co.  v.  Muagrave,  24  Ind.  App.  295,  55  N. 
E.  49C;  Palmer  v.  Inhabitants  of  Andover, 
2  Cush.  600;  Toms  v.  Whitby,  35  Up.  Can. 
Q.  B.  195.  While  the  complaint  is  not  in  very 
good  form,  we  hold  It  sufficient 

With  the  general  verdict  in  favor  of  the 
appellee,  the  Jury  returned  answers  to  a 
large  number  of  interrogatories  submitted 
by  the  parties,  and  the  court  overruled  the 
appellant's  niotion'for  judgment  in  its  favor 
upon  these  answers.  In  the  numerous  an- 
swers the  Jury  specially  found  many  facta 
in  entire  agreement  with  the  general  ver- 
dict, substantially  In  the  language  of  the 
complaint,  and  we  cannot  regard  it  as  worth 
the  required  space  to  set  out  all  the  special 
findings.  It  was  found  that  there  was  no 
ordinance  of  the  city  requiring  the  keeping 
of  a  flagman  at  the  crossing,  and  there  was 
no  flagman  there,  and  the  appellee  knew  be- 


fore the  accident  that  the  appellant  had  no 
watchman  or  guard  at  the  crossing.  There- 
fore the  negligence  of  the  appellant  on  which 
the  general  verdict  was  based  consisted  in 
its  failure  to  sound  the  whistle  and  to  ring 
the  bell,  as  required  by  law.  Many  of  the 
interrogatories  relate  to  the  physical  sur- 
roundings and  to  the  facilities  for  discover- 
ing the  approach  of  the  train.  There  were 
a  number  of  contradictory  findings.  It  wag 
found  that  the  appellee,  when  at  a  point 
within  100  feet  from  the  place  where  the 
railroad  crossed  the  street,  stopped  his  horse, 
and  looked  and  listened  for  approaching 
trains  on  the  railroad;  also  that  he  stopped 
and  listened  at  a  point  about  125  feet  south 
of  the  main  track;  that  it  was  about  150  feet 
to  the  main  track  from  a  corner  of  the  Street 
on  which  he  approached  the  railroad,  and 
that  over  about  140  feet  of  this  distance  the 
horse  moved  at  a  trot.  There  were  obstruc- 
tions to  the  view  on  the  west  side  of  the 
street,  south  of  the  right  of  way  of  the  ap- 
pellant, preventing  a  person  driving  north 
on  the  street  from  seeing  a  train  approach- 
ing from  the  west,  consisting  of  buildings, 
grape  arbor,  apple  tree,  and  shrubbery.  In 
looking  to  the  west  up  the  tracks,  there  was 
nothing  to  obstruct  the  view  after  reaching 
the  south  line  of  the  appellant's  right  of 
way,  except  an  apple  tree  with  grape  vines 
thereon.  This  tree  was  about  66  feet  west 
of  the  center  of  the  street  A  part  of  the 
top  of  the  tree  projected  over  the  right  of 
way.  Its  limbs  extended  over  the  right  of 
way,  so  as  to  obstruct  the  view,  8  or  9  feet 
The  railroad  ran  77  degrees  north  of  west 
The  appellee  knew  that  a  passenger  train 
coming  from  the  west  was  due  about  the 
time  he  reached  the  crossing.  There  was  a 
sounding  of  the  whistle  about  three-fourths 
of  a  mile  west,  for  another  crossing,  and 
some  persons  in  the  vicinity  of  the  street  on 
which  he  was  traveling  heard  it 

There  were  a  number  of  interrogatories 
and  answers  relating  to  the  distances  at 
which  a  train  might  be  seen.  Thus  it  was 
found  that  at  a  point  43  feet  south  of  the 
main  track  (which  would  be  within  the  right 
of  way),  the  appellee  could  have  seen  an  ap- 
proaching train  at  the  distance  of  about  1500 
feet,  and  that  a  person  at  intermediate 
points  between  such  place  and  the  main 
track  could  have  seen  the  train  about  as  far 
west  as  his  sight  could  carry;  and  to  ques- 
tions asking  if  the  appellee,  when  at  a  point 
43  feet  south  of  the  center  of  the  main  track, 
and  at  a  point  35  feet  south  thereof,  could 
have  seen  the  train  approaching  from  the 
west  at  a  distance  of  at  least  2,760  feet  if 
he  had  looked,  and  bad  ordinarily  good  eye- 
sight, the  jury  answered  that  they  thought 
he  could.  The  train,  consisting  of  a  loco- 
motive and  tender  and  a  number  of  cars, 
passed  over  a  frog  and  switch  about  350  feet 
west  of  the  center  of  the  crossing.  The  Jury 
answered  that  when  at  a  point  43  feet  south 
of  the  main  track  the  appellant  migt'  k»ve 
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beard  the  noise  of  the  coming  train,  If  be 
had  listened  and  been  of  ordinarily  good 
heailng.  Also,  to  the  question  how  far 
west  of  the  street  could  he  have  heard  the 
noise  of  the  train,  if  he*  had  listened  at  a 
point  43  feet  south  of  the  main  track,  if  he 
had  been  of  ordinarily  good  bearing,  the 
jury  answered,  about  400  feet  To  the  ques- 
tion, did  the  train  as  it  approached  the  cross- 
ing, make  a  natural  rumbling  noise,  loud 
enough  to  be  heard  by  persons  of  ordinary 
hearing,  diligently  listening,  when  on  the 
street  100  feet  or  more  from  the  railroad 
tracks?  the  Jury  answered,  "Not  real  sure 
they  could."  Also  to  the  question,  could  the 
appellee  have  beard  the  natural  rumbling 
noise  of  the  train  before  he  reached  the 
south  line  of  the  appellant's  right  of  way, 
had  he  stopped  and  listened  diligently?  the 
jury  answered,  "Not  real  sure  he  could." 
The  speed  of  the  train  as  it  passed  was 
about  30  miles  an  hour. 

We  have  sought  to  state  the  principal 
facts  which  seem  to  have  been  supposed  to 
be  Important  as  furnishing  a  basis  for  the 
motion  for  judgment  A  train  running  at 
the  rate  of  30  miles  an  hour  runs  2,040  feet 
in  one  minute,  or  44  feet  in  one  second.  It 
would  run  1,500  feet  in  a  little  less  than  35 
seconds,  and  2,760  feet  in  one  minute  and  a 
little  lees  than  three  seconds.  The  statute 
provides  for  warning  by  whistling,  at  a  dis- 
tance not  more  than  100  rods  or  less  than 
80  rods — that  is,  not  more  than  1,050  feet  and 
not  less  than  1,320  feet— and  by  the  continu- 
ous ringing  of  the  bell  from  the  time  of 
sounding  the  whistle  until  the  crossing  is 
passed.  There  is  no  question,  under  the  mo- 
tion for  Judgment  as  to  the  negligence  of  the 
appellant,  but  the  supposed  ability  of  the  ap- 
pellee to  protect  himself  against  the  conse- 
quences of  the  appellant's  failure  is  urged 
against  the  general  verdict  We  are  not  in- 
formed by  the  special  findings  as  to  the 
speed  at  which  the  appellee  advanced,  ex- 
cept that  his  horse,  12  years  old,  proceeded 
at  a  trot  It  is  Impossible  to  determine  with 
accuracy,  from  the  special  findings,  that 
when  he  was  at  any  certain  point,  after  he 
stopped,  looked,  and  listened,  he  could  have 
seen  or  heard  the  train  before  he  did  become 
aware  of  its  approach  when  he  was  already 
on  the  crossing.  It  seems  to  us  to  be  beyond 
our  province  to  decide,  against  the  Jury  and 
the  trial  court,  that  the  appellee  did  not  ex- 
ercise reasonable  care  under  the  circumstan- 
ces, the  burden  of  which  question  was  upon 
the  appellant. 

The  overruling  of  the  appellant's  motion 
for  a  new  trial  is  assigned  as  error.  The 
evidence  was  such  as  to  make  the  case  one 
peculiarly  for  the  jury,  both  upon  the  ques- 
tion as  to  the  appellant's  negligence  and  up- 
on the  question  as  to  whether  the  appellee 
was  at  fault,  and  we  cannot  disturb  the  con- 
clusion reached  In  the  court  below  thereon. 

Some  objeetions  raised  in  the  examination 
of  witnesses  and  the  refusal  of  some  in- 


structions asked 'by  the  appellant  are  pre- 
sented here,  but  upon  examination  and  con- 
sideration of  these  matters,  we  find  nothing 
of  sufficient  Importance  for  discussion.  We 
do  not  find  any  available  error  In  the  record. 
Judgment  affirmed. 


(33  Ind.  A.  69) 

EIKENBURY  v.  BURNS,  Pros.  Atty.,  et  al. 

(Appellate  Court  of  Indiana,  Division  No.   1. 
April  20,  1904.) 

DIVORCE— RECRIMINATION— EXAMINATION    BT 
JUDGK. 

1.  A  wife  guilty  of  adultery,  under  Burns' 
Ann.  St  1901,  §  1045,  cannot  obtain  a  divorce 
on  the  ground  of  abandonment  by  the  husband. 

2.  On  the  trial  of  an  action  for  divorce,  where 
defendant  does  not  appear,  the  trial  judge  has 
the  right,  and  it  is  his  duty,  as  representing  the 
state,  to  elicit  facts  as  to  matrimonial  offenses 
committed  by  plaintiff,  and  grant  or  withhold 
the  decree  accordingly. 

Appeal  from  Circuit  Court,  Wells  County; 
E.  C.  Vaughn,  Judge. 

Action  for  divorce  by  Josephine  Elken- 
bury,  in  which  action,  on  the  default  of  de- 
fendant, John  Burns,  prosecuting  attorney, 
appeared.  From  a  Judgment  denying  the  di- 
vorce, plaintiff  appeals.    Affirmed. 

Mock  &  Sons,  for  appellant 

ROBINSON,  3.  Appellant  sued  for  di- 
vorce, averring  in  her  petition,  filed  in  Sep- 
tember, 1001,  that  appellee,  without  cause, 
had  abandoned  appellant  for  more  than  two 
years;  that  he  bad  failed  to  provide  for  ap- 
pellant and  their  child  for  more  than  two 
years,  and  bad  been  guilty  of  cruel  and  in- 
human treatment  Notice  was  given  appel- 
lee by  publication,  and  after  he  was  default- 
ed the  prosecuting  attorney  was  ruled  to  an- 
swer the  complaint.  The  record  does .  not 
show  that  any  answer  was  filed,  but  the 
prosecutor  appeared  when  the  cause  was 
submitted  for  trial.  Upon  the  trial,  in  De- 
cember, 1001,  the  residence  of  appellant  was 
proven  as  the  statute  requires.  Appellant 
testified  that  she  was  20  years  old,  and  was 
married  to  appellee  in  1895;  that  they  lived 
together  until  May,  1899,  and  that  she  had 
not  lived  or  cohabited  with  him  since  that 
time;  that  he  left  her,  and  said  nothing 
when  he  left;  that  she  bad  not  seen  him 
since  he  left  and  that  the  last  she  heard 
from  him,  he  was  in  the  Philippine  Islands; 
that  she  had  one  child  as  the  issue  of  the 
marriage,  born  Christmas,  1899;  that  appel- 
lee was  not  present  at  the  birth  of  the  child, 
and  has  never  seen  it,  and  has  made  no  pro- 
vision for  appellant  or  the  child  since  he  left 
in  May,  1899.  In  answer  to  questions  by 
the  court,  sbe  testified  that  her  husband 
never  wrote  to  ber,  except  in  answer  to  her 
letters  asking  for  money;  that  he  never 
sent  her  any  money;  and  that  he  gave  her 
no  reason  for  leaving.    Appellant  then  rest- 

%  t  See  Divorce,  vol.  17,  Cent  Dig.  {J  192,  197. 
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ed  her  case,  which  was  by  the  court  con- 
tinued for  further  hearing  until  the  next 
term.  On  May  10,  1902,  at  the  April  term, 
appellant  and  her  counsel  and  the  prosecut- 
ing attorney  being  present,  appellant,  at  the 
request  of  the  court,  was  recalled,  and  asked 
by  the  court  whether  she  and  a  man  named 
were  not  then  living  together  as  husband 
and  wife,  and  whether  she  was  not  then 
pregnant,  all  of  which  she  denied.  After- 
ward, on  September  29,  1902,  at  the  Sep- 
tember term,  the  case  was  called  for  further 
hearing,  and,  as  a  part  of  the  testimony  in 
the  case.  It  was  admitted  in  open  court  by 
counsel  for  appellant  "that  the  plaintiff  had 
been  delivered  of  a  child,  which  was  yet 
living,  and  that  said  child  was  born  after 
the  10th  day  of  May,  1902,  and  before  July 
1,  1902."  The  court  denied  appellant's  peti- 
tion, and  rendered  judgment  against  her  for 
costs.  To  the  questions  asked  appellant  by 
the  court,  objection  was  made  at  the  time 
on  the  ground  that  they  were  irrelevant,  im- 
material, not  cross-examination,  and  not 
within  the  issues;  there  being  no  pleadings 
filed  charging  appellant  with  adultery.  For 
the  action  of  the  court  in  asking  appellant 
these  questions,  and  that  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law,  a  new  trial  was  ask- 
ed, which  was  overruled,  and  this  ruling  is 
assigned  as  error. 

Marriage  is  not  a  civil  contract,  except  in 
so  far  as  the  relation  is  based  upon  the 
agreement  of  the  parties.  It  is  true  the 
statute  (section  7289,  Burns'  Ann.  St.  1901) 
declares  marriage  to  be  a  civil  contract,  but 
the  statute  itself  takes  it  out  of  the  class  of 
simple  contracts  by  providing  that  it  may  be 
entered  into  by  persons  under  age.  The 
agreement  to  marry  partakes  of  the  nature 
of  a.  civil  contract,  as  upon  its  violation  the 
injured  party  may  recover  damages.  But 
the  contract  or  agreement  to  marry,  and  the 
marriage  relation  itself,  are  by  no  means 
one  and  the  same.  When  the  agreement  to 
marry  has  been  executed  In  a  legal  mar- 
riage, the  relation  thus  formed  becomes 
much  more  than  a  mere  civil  contract  The 
rights  and  duties  incident  to  this  relation  are 
from  a  source  much  higher  than  any  con- 
tract of  which  the  parties  are  capable,  and 
can  neither  be  restricted  nor  enlarged  nor  in 
any  way  controlled  by  any  contract  which 
the  parties  can  make.  The  marriage  execut- 
ed, regulated  as  it  is  by  law  upon  principles 
of  public  policy,  is  an  institution  of  society 
in  which  the  state  is  deeply  concerned.  The 
state  itself  regulates  it,  because  the  state  has 
an  interest  in  maintaining  t;he  family  rela- 
tion. "In  every  enlightened  government," 
said  the  court  in  Noel  v.  Ewlng,  9  Ind.  37, 
"It  is  pre-eminently  the  basis  of  civil  institu- 
tions, and  thus  an  object  of  the  deepest  pub- 
lic concern.  *  *  *  It  is  not  a  matter  of 
mere  pecuniary  consideration.  It  is  a  great 
public  institution,  giving  character  to  our 
whole  civil   policy."    Watklns  v.  Watkins, 


125  Ind.  163,  25  N.  E.  175,  21  Am.  St  Rep. 
217,  and  cases  cited;  Hood  v.  State,  56  Ind. 
203,  26  Am.  Rep.  21;  Maynard  v.  Hill,  123 
U.  S.  210,  8  Sup.- a.  723,  31  L.  Ed.  034; 
Cooley,  Const.  Llm.  (Gth  Ed.)  128;  Story, 
Confl.  Laws  (8th  Ed.)  §  108  et  seq.;  Hugh  v. 
Ottenhelmer,  6  Or.  231,  25  Am.  Hep.  513; 
Wade  v.  Kalbflelsch,  58  N.  Y.  282,  17  Am. 
Rep.  250;  Adams  v.  Palmer,  51  Me.  481. 
And  because  marriage  is  declared  to  be  a 
civil  contract  it  does  not  follow  that  a  suit 
for  divorce  should  be  considered  in  the  light 
of  a  civil  action  merely.  It  is  a  civil  action 
in  so  far  as  the  divorce  act  in  itself  fails  to 
prescribe  rules  of  procedure.  If  the  divorce 
act  Is  to  be  made  effective,  resort  must  be 
had  to  the  Civil  Code.  But  in  so  far  only  as 
recourse  must  be  had  to  the  rules  of  civil 
procedure  is  it  a  civil  action.  Powell  v. 
Powell,  104  Ind.  18,  3  N.  E.  639.  As  the 
marriage  relation  is  of  public  concern,  so  di- 
vorce is  of  public  .concern.  Public  policy, 
good  morals,  the  interests  of  society,  all  re- 
quire that  divorces  shall  be  discouraged  by 
the  law,  and  that  reconciliation  should  be 
effected  If  practicable  or  possible.  The  pol- 
icy of  the  law  in  all  Christian  countries  has 
been  against  divorce  except  for  adultery. 
The  doctrines  of  the  ecclesiastical  courts, 
which  originally  had  jurisdiction  in  divorce 
cases,  is  yet  recognized  in  some  states  so 
far  as  they,  are  applicable  and  not  in  con- 
flict with  constitutional  or  statutory  provi- 
sions or  the  general  spirit  of  the  laws. 
Wuest  v.  Wuest  17  Nev.  217,  30  Pac.  880; 
Nogees  v.  Nogees,  7  Tex.  538,  58  Am.  Dec 
78;  J.  6.  v.  H.  G.,  33  Md.  401,  3  Am.  Rep. 
183;  Bauman  v.  Bauman,  18  Ark.  320,  68 
Am.  Dec.  171;  Jeans  v.  Jeans,  2  Har.  (Del.) 
38.  The  Legislature  declares  the  reasons 
for  which  divorces  may  be  granted,  and  a 
party  within  the  statute  should  be  granted 
the  relief  there  given.  And  while  a  divorce 
statute  should  not  be  construed  in  a  spirit  of 
improper  liberality,  nor  with  a  view  to  de- 
feat its  ends,  yet  it  should  be  construed 
strictly.  All  legislation  upon  the  subject  is 
based  upon  the  idea  that  the  marriage  is 
Indissoluble  except  for  cause  shown,  and  of 
the  sufficiency  of  the  cause  the  parties  are 
not  themselves  to  determine.  Any  tendency 
to  regard  marriage  as  a  mere  temporary  ar- 
rangement of  conscience,  to  be  terminated 
upon  some  slight  pretext  through  some 
formal  proceeding,  should  be  effectively  dis- 
approved in  the  interest  of  sound  morals  and 
public  decency.  Those  who  look  apon  mar- 
riage, as  to  its  continuance  and  dissolution, 
as  a  contract  merely,  have  wholly  failed  to 
appreciate  this  most  important  of  all  social 
Institutions.  Nor  should  they  be  led  to  be- 
lieve that  if  marriages  are  entered  into,  and 
result  In  mismated  and  unhappy  couples,  the 
parties  may  have  the  relation  terminated  in 
some  back-stairs,  semi-secret  proceeding,  ac- 
celerated, perhaps,  by  a  waiver  of  process, 
and  in  which  little  else  is  done  than  to  ju- 
dicially ratify  an  agreement  previously  made 
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bj  the  discontented  parties.  The  matter  of 
divorce  Is  not  one  of  private  concern  merely. 
When  appellant  filed  her  petition,  three  par- 
ties became  Interested— the  husband,  the 
•wife,  and  the  state.  In  certain  divorce 
cases  the  law  requires  an  appearance  by  a 
public  officer,  because  of  the  interest  the 
state  has  in  preserving  the  purity  of  the  in- 
stitution of  marriage.  The  trial  judge,  in 
the  fullest  sense,  represents  the  state,  when 
asked  to  dissolve  the  marriage  relation.  He 
has  the  right  to  know,  not  simply  whether 
one  party  has  broken  a  contract  made  with 
another,  but  he  has  the  right  to  Inquire  of 
the  parties  themselves,  the  manner  in  which 
they  have  observed  towards  each  other,  and 
the  community  in  which  they  lived,  the  obli- 
gations required  of  them  by  the  state,  and 
the  motives  prompting  them  in  seeking  a 
separation.  He  is  asked  to  grant  a  remedy 
provided  for  an  innocent  party  who  has 
been  wronged  by  the  other.  If  both  parties 
are  equally  guilty,  be  has  the  right  to  know 
it,  because,  If  that  be  the  fact,  a  decree  of 
divorce  should  be  denied. 

The  evidence  of  appellant  as  to  abandon- 
ment shows  the  husband  wholly  unfit  to  be 
a  husband,  and  this  evidence,  with  the  ad- 
mission made,  shows  appellant  guilty  of  a 
matrimonial  offense,  and  wholly  unfit  to  be 
a  wife.  In  Alexander  v.  Alexander,  140  Ind. 
556,  38  N.  E.  855,  the  court  quotes  the  fol- 
lowing from  Brown  on  Divorce:  "Where 
each  of  the  married  parties  has  committed 
a  matrimonial  offense,  which  Is  a  cause  for 
divorce,  so  that,  when  one  asks  for  this  rem- 
edy, the  other  is  equally  entitled  to  the 
same,  whether  the  offenses  are  the  same  or 
not,  the  court  can  grant  the  prayer  of  nei- 
ther." The  statute  of  this  state  provides 
that  a  party  guilty  of  adultery  cannot  obtain 
a  divorce  on  the  ground  of  adultery.  Sec- 
tion 1045,  Burns'  Ann.  St  1901.  And  upon 
the  authority  of  Alexander  v.  Alexander,  su- 
pra, a  party  guilty  of  adultery  should  not  be 
granted  a  divorce  on  the  ground  of  aban- 
donment The  record  shows  appellant  guilty 
of  conduct  that  would  be  ground  for  divorce, 
and  In  such  a  case  the  court  on  Its  own  mo- 
tion, should  apply  the  principles  of  recrim- 
ination. And  from  the  nature  of  the  rela- 
tion the  trial  Judge  was  asked  to  dissolve, 
and  the  character  of  the  remedy  he  was  ask- 
ed to  grant  he  not  only  bad  the  right,  but 
representing  the  state,  an  interested  party, 
It  was  his  duty,  to  elicit  the  facts,  and  to 
grant  or  withhold  a  decree  accordingly.  See 
Mattox  v.  Mattox,  2  Ohio,  233,  15  Am.  Dec. 
647;  Pierce  v.  Pierce,  3  Pick.  299. 15  Am.  Dec. 
210;  Chrlstlanberry  v.  Cbristlanberry,  3 
Blackf.  202,  25  Am.  Dec.  96;  Armstrong  v. 
Armstrong,  27  Ind.  186;  Scott  v.  Scott,  17 
Ind.  309;  Hale  v.  Hale,  47  Tex.  336,  26  Am. 
Rep.  294;  Wood  v.  Wood,  2  Paige,  108;  Co- 
nnnt  v.  Conant  10  Oal.  249,  70  Am.  Dec. 
717;  Smith  v.  Smith,  4  Paige,  432,  27  Am. 
Dec.  75;  Moores  v.  Moores,  16  N.  J.  Eq.  275; 
Kwlght  t.  Knight  81  Iowa,  451;  Stewart, 
Transfer  to  Supreme  Court  denied. 


Marriage  &  Divorce,  {  314;  BIbert  v.  Elbert, 
39  Ala.  348;  Wass  v.  Wass,  44  W.  Ya.  126, 
23  S.  E.  537. 
Judgment  affirmed. 


CLEVELAND,  O.,  0.  &  ST.  L.  BY.  CO.  T. 
OSGOOD.1 

(Appellate  Court  of  Indiana,  Division   No.  2. 
April  21,  1904.) 

DEATH  BX  WHOHOFUL  ACT— ALIBH  NEXT  OF  KIH 
—BIGHT  OF  BECOVEBY. 

1.  Burns'  Ann.  St  1901,  f  285,  providing  that 
where  the  death  of  one  is  caused  by  the  wrong- 
ful act  or  omission  of  another,  the  personal  rep- 
resentative may  maintain  an  action  therefor,  the 
damages  to  inure  to  the  exclusive  benefit  of  the 
widow,  etc.,  and  the  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property,  does 
not  confer  a  right  of  action  on  the  administrator 
for  negligently  occasioning  the  death  of  his  in- 
testate where  the  next  of  kin  who  would  be  enti- 
tled to  the  recovery  are  nonresident  aliens. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  Henry  8.  Osgood,  as  adminis- 
trator, against  the  Cleveland,  Cincinnati, 
Chicago  &  St  Louis  Hallway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed, 

Elliott  Elliott  &  Littleton,  for  appellant 
J.  E.  McCulIoueh  and  H.  H.  Lee,  for  ap- 
pellee. 

WILEY,  P.  J.  Appellee  sued  appellant  to 
recover  damages  for  the  death  of  appellee's 
decedent  which  was  alleged  to  be  the  result 
of  appellant's  negligence.  The  complaint 
was  in  one  paragraph,  to  which  a  demurrer 
was  overruled.  Answer  In  denial,  trial  by 
Jury,  verdict  and  judgment  for  appellee. 
With  their  general  verdict  the  Jury  found 
specially  by  answering  certain  interroga- 
tories addressed  to  them.  Appellant's  mo- 
tions for  a  new  trial  and  for  Judgment  upon 
the  answers  to  Interrogatories  notwithstand- 
ing the  general  verdict  were  respectively 
overruled.  All  rulings  adverse  to  appellant 
are  assigned  as  errors. 

Appellant  does  not  rely  for  a  reversal  upon 
the  overruling  of  Its  demurrer  to  the  com- 
plaint, and  counsel  have  not  discussed  its 
sufficiency.  It  is  unnecessary,  therefore,  to 
set  out  the  material  averments  of  the  com- 
plaint and  a  brief  statement  of  the  manner 
in  which  the  decedent  met  bis  death,  as  dis- 
closed by  the  allegations  of  the  complaint 
will  suffice. 

It  is  charged  that  the  decedent  was  an  em- 
ploye of  appellant  as  assistant  fireman,  and 
was  on  one  of  appellant's  locomotives  in  that 
capacity,  and,  while  seated  on  the  seat  box 
in  the  cab  of  one  of  appellant's  locomotives, 
he  came  in  contact  with  a  car  in  the  switch- 
yards at  Indianapolis,  which  bad  carelessly 
and  negligently  been  left  in  the  nighttime  so 
near  the  track  upon  which  the  locomotive  in 
which  be  was  riding  was  being  run  that  It 

See  73  N-  B.   J85.    Rehearing  denied. 
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came  In  contact  with  the  cab  of  the  loco- 
motive, and  that  in  such  collision  the  de- 
cedent was  mangled  and  killed.  The  com- 
plaint further  charges  that  the  decedent  left 
surviving  him  a  widowed  mother,  with  four 
infant  children,  who  were  dependent  upon 
him  for  support 

The  first  question  discussed  by  counsel  is 
a  new  one  in  this  Jurisdiction,  and  involves 
the  right  of  appellee  to  recover  for  the  bene- 
"flt  of  the  deceased's  mother  and  her  infant 
children,  who  are  aliens.  It  is  earnestly  and 
ably  contended  by  counsel  for  appellant  that 
an  action  for  the  death  of  a  person  cannot 
be  maintained  where  the  sole  beneficiaries 
are  aliens.  Such  right  of  action  did  not  sur- 
vive at  common  law,  and  it  is  only  by  virtue 
of  the  statute  that  it  can  be  maintained  un- 
der any  circumstances.  It  is  important, 
therefore,  to  look  to  the  statute  giving  the 
right  of  action.  Section  285,  Burns'  Ann.  St. 
1901,  provides  that,  "where  the  death  of  one 
is  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representatives  of  the 
former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have 
maintained  an  action,  had  he  or  she  *  •  • 
lived,  against  the  latter  for  an  injury  for  the 
same  act  or  omission.  *  *  •  The  dama- 
ges can  not  exceed  ten  thousand  dollars;  and 
must  inure  to  the  exclusive  benefit  of  the 
widow  or  widower,  •  •  »  and  children, 
if  any,  or  next  of  kin,  to  be  distributed  in  the 
same  manner  as  personal  property  of  the  de- 
ceased." Before  an  action  can  be  maintain- 
ed under  this  statute,  the  plaintiff  must  bring 
himself  clearly  within  its  provisions.  Thorn- 
burg  v.  American  Co.,  141  Ind.  443,  40  N.  E. 
10C2,  30  Am.  St.  Rep.  334;  Hilliker  v.  Citi- 
zens' St  Ry.  Co.,  152  Ind.  86,  52  N.  E.  607; 
Wabash,  etc.,  Ry.  Co.  v.  Cregan,  23  Ind.  App. 
1,  54  N.  E.  767.  The  evidence  is  without  con- 
flict that  the  deceased's  mother  was  a  widow, 
who  is  a  resident  of  England;  that  she  has 
four  minor  children  residing  with  her;  and 
that  the  deceased  contributed  to  her  support 
If  it  Is  contemplated  by  the  statute  that  its 
provisions  are  applicable  to  aliens,  then  ap- 
pellee's right  to  recover,  in  this  regard,  Is  es- 
tablished. If  not  then  the  Judgment  cannot 
be  maintained. 

As  above  suggested,  the  question  is  a  new 
one,  and  there  is  a  conflict  of  authority 
upon  it.  Courts  which  have  held  that  such 
an  action  cannot  be  maintained  for  the  ben- 
efit of  nonresident  aliens  rest  their  deci- 
sion upon  the  principle  that  the  presump- 
tion is,  in  the  absence  of  a  clearly  apparent 
intention  to  the  contrary,  that  the  lawmak- 
ing department  of  government  does  not  de- 
sign its  statutes  to  operate  beyond  the  ter- 
ritorial limits  of  its  jurisdiction,  and  that, 
unless  the  "contrary  be  expressed  or  implied 
from  the  absolute  necessity  of  the  case,  a 
legislature  must  be  presumed  to  have  intend- 
ed by  its  enactments  to  regulate  the  rights 
which  should  subsist  between  its  own  sub- 
jects, and  not  to  affect  the  rights  of  foreign- 


ers, whether  by  way  of  restriction  or  aug- 
menting their  natural  rights."  Cope  v.  Do- 
herty,  4  Kay  &  J.  367;  The  Zollvereln,  1 
Swab.  Admr.  96;  Ex  parte  Blain,  12  Ch.  Div. 
522;  Jeffreys  v.  Boosey,  4  H.  L.  Cas.  815; 
Rose  v.  Hhnely,  4  Cranch,  279,  2  L.  Ed.  608. 
The  statutes  of  this  and  other  states  giving 
a  right  of  action  for  the  wrongful  death  of  a 
human  being  are  patterned  largely  after  Lord 
Campbell's  act  of  1846  (9  &  10  Vict  c  93). 
That  was  the  first  act  in  the  history  of  legis- 
lation conferring  such  right  of  action,  and  In 
that  regard  departing  from  the  common  law. 
It  is  important  therefore,  to  look  to  the  con- 
struction placed  upon  the  act  by  courts  of 
England.  A  leading  case  is  that  of  Adams 
v.  British  &  Foreign  Steamship  Co.,  2  Q.  B. 
130  (1808).  In  that  case  plaintiff's  son  was  in 
the  employment  of  appellee,  and  was  killed, 
by  its  negligence,  in  a  collision  at  sea.  She 
was  a  Belgium  subject  and  prosecuted  her 
action  to  recover  damages  for  her  son's  death, 
and  bottomed  her  right  of  action  upon  Lord 
Campbell's  act  In  the  course  of  the  decision 
the  following  language  was  used:  "Inde- 
pendent of  Lord  Camp*beH's  act  It  was  con- 
ceded that  a  representative  of  an  alien  killed 
by  the  negligence  of  a  British  subject  on 
the  high  seas  cannot  maintain  an  action  in 
this  court  Now,  Lord  Campbell's  act  gives 
a  new  cause  of  action.  This  is  decided  by 
Lord  Selbourne  in  the  case  of  The  Vera  Cruz; 
but  it  is  a  principle  of  our  law  that  acts  of 
Parliament  do  not  apply  to  aliens,  at  least  if 
they  be  not  temporarily  in  this  country,  un- 
less the  language  of  the  statute  expressly  re- 
fers to  them.  In  the  case  of  The  Zollvereln. 
Dr.  Lusbington  says:  'In  looking  to  an  act 
of  Parliament  *s  to  whether  it  is  intended 
to  apply  to  foreigners  or  not  I  should  always 
bear  In  mind  the  power  of  the  British  legis- 
lature, for  it  is  never  to  be  presumed,  unless 
the  words  are  so  clear  that  there  can  by  no 
possibility  be  a  mistake,  that  the  British 
legislature  exceeded  that  power  which,  ac- 
cording to  the  law  of  the  whole  world,  prob- 
ably belonged  to  it  The  power  of  this  coun- 
try Is  to  legislate  for  its  own  subjects  all  over 
the  world,  and  as  to  foreigners  within  its 
jurisdiction,  but  not  farther.'  Lord  Esker,  in 
Colquboun  v.  Hedden,  held  that  the  proper 
construction  to  be  put  upon  an  act  of  Parlia- 
ment is  that  Parliament  was  dealing  only 
with  such  persons  and  things  as  are  within 
the  general  words,  and  also  within  its  Juris- 
diction. He  used  the  following  language: 
'It  seems  to  me  that  our  Parliament  ought  not 
to  deal  in  any  way,  either  by  regulation  or 
otherwise,  directly  or  indirectly,  with  any 
foreign  person  or  thing  which  is  outside  its 
jurisdiction;  and,  unless  It  does  so  in  ex- 
press terms,  so  clear  that  their  meaning  is 
beyond  doubt,  the  courts  ought  always  to 
construe  general  words  as  applying  only  to 
persons  and  things  which  will  answer  the  de- 
scription, and  which  are  also  within  the  ju- 
risdiction of  Parliament' "  In  Jeffreys  v. 
Boosey,  4  H.  L.  Cas.  815,  Jervis,  C.  J.,  said: 
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"Statutes  must  be  understood,  hi  general,  to 
apply  to  those  only  who  owe  obedience  to 
the  laws,  and  whose  Interests  it  is  the  duty 
of  the  legislature  to  protect.  Natural-born 
subjects  and  persons  domiciled  or  resident 
within  its  kingdom  owe  obedience  to  the  laws ' 
of  the  kingdom,  and  are  within  the  benefits 
conferred  by  the  legislature;  but  no  duty  can 
be  Imposed  upon  aliens  abroad,  and  with 
them  the  legislature  of  this  country  has  no 
concern,  either  to  protect  their  interests  or 
protect  their  rights."  Recurring  again  to 
Adams  v.  British,  etc.,  Oo^  supra,  the  court 
held  that  there  was  nothing  in  Lord  Camp- 
bell's act  to  show  that  it  was  intended  to  ap- 
ply for  the  benefit  of  foreigners  not  resident 
In  England.  Darling,  X,  said:  "The- inten- 
tion of  the  legislature  is  to  be  collected  from 
the  statute,  and  I  see  no  implied,  and  certain- 
ly no  express,  intention  to  give  to  foreigners 
out  of  the  Jurisdiction  a  right  of  action  which 
even  British  subjects  had  not  until  the  pass- 
ing of  9  &  10  Vict  c  83.  •  •  *  An  act  of 
Parliament  is  not  an  allocution  addressed 
urbi  et  orbi." 

We  have  examined  all  the  English  cases  to 
which  our  attention  has  been  called,  or  to 
which  our  research,  has  led,  and  the  courts 
of  that  country  have  uniformly  adhered  to 
the  rule  announced.  As  the  right  to  maintain 
such  an  action  as  the  one  before  us  bad  Its 
origin  in  the  legislature  of  England,  the  con- 
struction placed  upon  the  statute  by  the 
courts  of  that  country,  and  the  reasoning 
leading  to  such  construction,  should  not  be 
passed  over  lightly,  but  should  receive  due 
and  careful  consideration. 

Turning  to  the  construction  of  like  stat- 
utes by  our  own  courts,  and  the  adjudica- 
tions thereunder,  we  find  a  conflict  of  opin- 
ion which  cannot  be  reconciled.  The  case 
of  Deni  v.  Pennsylvania  B.  B.  Co.,  181  Pa. 
525,  37  Aa  558,  59  Am.  St  Rep.  676,  is 
in  harmony  with  the  English  cases.  The 
plaintiff  in  that  case  was  a  subject  of  Italy, 
and  was  domiciled  there.  Her  son  was  killed 
while  in  the  employment  of  the.  appellee, 
and  the  action  was  prosecuted  to  recover 
damages,  under  the  statute,  for  the  benefit 
of  his  mother,  to  whose  support  he  contrib- 
uted. In  the  decision  of  the  case,  the  court 
said:  "Our  statute  was  not  intended  to  con- 
fer upon  nonresident  aliens  rights  of  action 
not  conceded  to  them  or  to  us  by  their  own 
country,  or  to  put  burdens  upon  our  citizens 
to  be  discharged  for  their  benefit  It  has 
no  extraterritorial  force,  and  the  plaintiff  is 
not  within  the  purview  of  it  While  it  is 
possible  that  the  language  of  the  statute  may 
admit  of  a  construction  which  would  include 
nonresident  alien  husbands,  widows,  chil- 
dren, and  parents  of  the  deceased,  it  Is  a 
construction  so  obviously  opposed  to  the 
spirit  and  policy  of  the  statute  that  we  can- 
not adopt  it.  A  nonresident  defendant  is  not 
entitled  to  our  exemption  laws,  although  the 
language  of  these  laws  may  admit  of  a  coiv 
struction  which  would  include  them.    •    •    • 


In  one  respect  at  least,  our  act  of  1855  [the 
act  giving  right  of  action,  etc.]  resembles  our 
exemption  laws.  It  is  intended  primarily  for 
the  benefit  of  the  family  of  which  the  de- 
ceased was  a  member.  *  •  *  We  have 
a  number  of  statutes  which  expressly  confer 
rights  upon  aliens,  but  none  which  confer 
them  by  implication  or  inference.  When  the 
Legislature  intends  to  concede  to  nonresident 
aliens  the  rights  which  our  own  citizens 
have,  under  and  by  virtue  of  the  act  of  April 
26,  1855  [P.  L.  300],  it  will  say  so." 

The  most  recent  and  possibly  the  best- 
considered  case  in  which  the  question  before 
us  la  involved  is  that  of  McMillan  v.  Spider 
Lake,  etc.,  Co.  (Sup.  Ct.  Wis.)  91  N.  W.  979, 
00  L.  B.  A.  589.  In  that  case  the  party  killed 
was  a  young  man  whose  mother  resided  in 
Canada,  and  it  was  charged  that  he  was  her 
only  support,  and  that  he  contributed  there- 
to. All  the  cases  pro  and  con,  bearing  upon 
the  question,  are  collected  and  commented 
on,  and,  after  reviewing  all  the  authorities, 
the  court  reaches  the  conclusion  that  there 
could  not  be  a  recovery,  under  a  statute  quite 
similar  to  ours,  for  the  benefit  of  a  nonresi- 
dent alien.  Brannlgal  et  al.  v.  Union  Gold 
Mining  Co.,  93  Fed.  (U.  S.  Cir.  Ct  Dlst  Colo.) 
164,  is  in  point  In  that  case  it  was  held 
that  nonresident  aliens  are  not  entitled  to  the 
benefit  of  the  Colorado  statute  giving  a  right 
of  action  for  death  by  wrongful  act  to  the 
next  of  kin  to  the  deceased,  and  cannot 
maintain  an  action  therefor.  It  was  sug- 
gested in  the  opinion  that  the  statute  did  not 
give  them  the  action  as  heirs  of  representa- 
tives; that  the  moneys  recovered  are  not  the 
estate  of  the  person  killed;  that  they  are 
recovered  by  the  persons  designated  by  the 
statute,  and  not  as  a  matter  of  Inheritance 
from  the  deceased.  In  the  case  of  Utah,  etc., 
Co.  v.  Diamond,  etc.,  Co.,  decided  by  the 
district  court  of  the  Second  Judicial  District 
of  Utah,  the  question  received  a  careful  con- 
sideration. The  case  was  appealed  to  'the 
Supreme  Court  (73  Pac.  524),  but  that  court 
did  not  pass  upon  the  right  to  maintain  the 
action  for  the  benefit  of  nonresident  aliens. 
Counsel  for  appellant  however,  have  fa- 
vored us  with  copious  extracts  from  a  certi- 
fied copy  of  the  opinion  of  the  district  court; 
and,  -while  it  cannot  be  taken  as  authority, 
it  is  a  well-considered  case,  and  abounds  in 
strong  reasoning  in  support  of  the  rule  de- 
clared in  England  under  Lord  Campbell's 
act  and  the  cases  In  this  country  which  have 
adhered  to  that  rule.  In  the  course  of  the 
opinion  it  was  said:  "The  best  reasoning  is 
in  favor  of  the  proposition  that  the  legisla- 
tive enactments  in  our  various  states  of  the 
provisions  of  Lord  Campbell's  act  giving  a 
right  of  action  to  the  heirs  of  a  person  whose 
death  was  caused  by  the  wrongful  or  negli- 
gent act  of  another  must  be  presumed  to 
have  been  made  for  the  benefit  of  our  own 
residents  and  citizens,  and  not  for  the  benefit 
of  nonresident  aliens,  in  whose  welfare  we 
are  not  specially  interested,  and  whose  sup- 
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port  cannot  likely  fall  upon  our  own  citi- 
zens." 

We  do  not  deem  It  necessary  to  further 
comment  upon  the  cases  sustaining  the  doc- 
trine first  declared  by  the  English  courts  in 
construing  Lord  .Campbell's  act,  that  such 
statutes  did  not  apply  to  nonresident  aliens. 
A  brief  review  of  the  cases  supporting  a  con- 
trary rule  may  be  instructive.  There  are  two 
cases  based  upon  the  Massachusetts  statute: 
Vetaloro  v.  Perkins  et  al.  (C.  C.)  101  Fed. 
393,  and  Mulhall  v.  Fallon,  176  Mass.  266, 
57  N.  E.  386,  54  L.  R.  A.  934,  79  Am.  St  Rep. 
309.  The  first  case  was  decided  by  the 
United  States  Circuit  Court,  District  of 
Massachusetts.  The  statute  upon  which  the 
action  was  founded  Is  as  follows:  "Where  an 
employe  Is  instantly  killed,  or  dies  without 
conscious  suffering,  as  the  result  of  the  neg- 
ligence of  an  employer,  or  the  negligence  of 
any  one  for  whose  negligence  the  employer 
is  liable  under  the  provisions  of  this  act, 
the  widow  of  the  deceased,  or  in  case  there 
la  no  widow,  the  next  of  kin,  provided  that 
such  next  of  kin  were  at  the  time  of  the 
death  of  such  an  employe  dependent  upon 
the  wages  of  such  employe  for  support,  may 
maintain  an  action  for  damages  therefor  and 
may  recover  In  the  same  manner  and  to  the 
same  extent  as  if  the  death  of  the  deceased 
had  not  been  instantaneous,  or  as  If  the  de- 
ceased had  consciously  suffered."  Rev.  Laws 
Sl.»«s.  p.  932,  c.  106,  g  78.  While  the  statute 
differs  from  ours,  in  that  It  applies  only  to 
the  death  of  an  employe,  caused  by  the  neg- 
ligence of  the  employer,  etc.,  the  evident  pur- 
pose of  It  was  to  give  a  right  of  action  to 
certain  designated  persons  who  might  sur- 
vive the  death  of  such  employe.  This  19  a 
special  statute  applying  only  to  employes, 
yet  it  does  not  necessarily  follow  that  it  will 
admit  of  a  more  liberal  construction  than 
our  own  statute,  which  has  a  general  ap- 
plication. The  court  held  that  the  statute 
made  no  distinction  between  citizens  and 
aliens,  and  that  to  exclude  nonrestdent  aliens 
from  the  right  to  maintain  an  action  under 
the  statute  quoted  would  be  to  incorporate 
into  It  a  restriction  which  it  does  not  con- 
tain. Colt  J.,  said:  "It  is  to  refuse  com- 
pensation to  a  certain  class  of  persons  for  a 
real  injury  recognized  by  statute  law.  It  is 
to  relieve  employers,  with  respect  to  some 
employes,  from  the  exercise  of  due  care  in 
the  employment  of  safe  and  suitable  tools 
and  machinery  and  competent  superintend- 
ents. It  is  to  offer  an  Inducement  to  em- 
ployers to  give  preference  to  aliens  and  to 
discriminate  against  citizens."  The  court 
then  briefly  reviews  the  argument  and  rea- 
soning of  the  cases  holding  that  the  statute 
does  not  extend  to  nonresident  aliens.  Ref- 
erence is  made  to  Lord  Campbell's  act,  and 
the  learned  Judge  suggests  that  the  decisions 
denying  the  right  of  aliens  to  maintain  such 
an  action  rest  largely  upon  the  proposition 
that  no  case  can  be  found  in  which  Lord 
Campbell's  act  has  been  extended  to  nonresi- 


dent aliens,  and  that  the  act  has  no  extra- 
territorial force.  "This,"  the  court  says,  "is 
hardly  In  accordance  with  the  fact  A  more 
correct  statement  it  seems  to  me,  would  be 
to  say  that  the  English  courts  have  never 
questioned  the  right  of  a  nonresident  alien 
to  maintain  an  action  In  the  common-law 
courts  under  Lord  Campbell's  act"  The 
case  of  Adams  v.  British,  etc.,  Co.,  supra, 
was  decided  in  July,  1891,  and  the  case  of 
Vetaloro  v.  Perkins,  supra,  was  decided  In 
April,  1900.  It  la  apparent  therefore,  that 
Mr.  Justice  Colt  in  the  latter  case,  was  not 
aware  of  the  decision  in  Vetaloro  v.  Perkins, 
or  that  he  wholly  ignored  it  His  attention 
was  evidently  not  called  to  the  English  case, 
for  otherwise  he  would  not  have  made  a 
statement  so  at  variance  with  the  fact  that 
the  "English  courts  have  never  questioned 
the  right  of  a  nonresident  alien  to  maintain 
an  action  in  the  common-law  courts  under 
Lord  Campbell's  act."  The  ground  of  the 
decision  In  the  Vetaloro  Case  is  made  mani- 
fest by  this  language  of  the  court:  "This 
whole  act  relating  to  the  liability  of  employ- 
ers is  highly  remedial.  It  was  designed  to 
benefit  all  employes.  It  has  received,  and 
should  continue  to  receive,  a  liberal  construc- 
tion." The  case  of  Mulhall  v.  Fallon,  176 
Mass.  266,  57  N.  E.  386,  54  L.  B.  A.  934,  79 
Am.  St  Rep.  309,  was  prosecuted  under  the 
same  statute  as  the  Vetaloro  Case,  and  was 
decided  a  month  later;  and  it  was  held  that 
a  nonresident  alien  mother  could  maintain  an 
action  for  the  wrongful  death  of  her  son. 
resulting  from  the  imputed  negligence  of  his 
employer.  The  court  in  that  case  cited  the 
Adams  Case,  supra,  and  said:  "But  so  far 
as  the  principle  for  which  we  cite  the  case  is 
concerned,  it  Is  in  accord  with  our  own  de- 
cisions; assuming  that,  l|ke  Lord  Campbell's 
act  the  statute  was  regarded  as  conferring 
a  new  right  of  action  on  the  executor  or  ad- 
ministrator, and  not  as  giving  an  action  to 
the  deceased  which  went  to  the  executor  by 
survival  only."  The  court  then  points  out 
that,  while  no  duties  can  be  imposed  upon 
persons  outside  of  the  territorial  jurisdiction 
of  the  Legislature,  yet  rights  can  be  offered 
to  such  persons,  and,  if  the  power  that  gov- 
erns them  makes  no  objection,  they  may  ac- 
cept the  proffered  rights.  As  a  concluding 
basis  for  the  conclusion  reached  by  the  Su- 
preme Court  of  Massachusetts,  It  Is  argued 
that  the  statute  was  enacted  primarily  as  a 
penalty  for  the  protection  of  life,  and,  the 
penalty  being  payable  to  the  heirs,  the  ques- 
tion of  residence  becomes  immaterial.  Tlie 
other  case  cited  and  relied  upon  by  appellee 
is  that  of  Kellyville  Coal  Co.  v.  Petraytts, 
195  III.  215,  63  N.  E.  94,  88  Am.  St  Rep.  191. 
That  case  arose  under  a  special  statute  of 
Illinois  relating  to  mines  and  miners.  It 
provides  that  for  Injury  to  person  or  prop- 
erty occasioned  by  any  willful  violation  of 
the  act  or  willful  failure  to  comply  with  any 
of  its  provisions,  a  right  of  action  shall  ac- 
crue to  the  party  injured,  and,  in  case  of  loss 
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of  life  by  reason  of  such  willful  violation  or 
fal'ure  as  aforesaid,  a  right  of  action  shall 
accrue  to  the  widow  and  others  (naming 
them)  who  were,  before  such  loss  of  life,  de- 
pendent for  support  upon  the  person  or  per- 
sons killed.  The  court  there  adopted  the  rule 
declared  In  Massachusetts,  and  based  its  de- 
cision upon  it 

We  must  determine  the  question  in  contro- 
versy between  these  conflicting  authorities. 
Reverting  to  the  Mulhall  Case,  supra,  we  de- 
sire to  notice  some  of  the  reasoning  by  which 
the  court  arrived  at  its  conclusion.  It  may 
be  true,  as  a  general  proposition,  that,  while 
a  legislature  cannot  impose  duties  upon  non- 
resident aliens,  it  may  offer  rights  to  them, 
yet  it  would  seem  to  be  a  reasonable  con- 
struction that,  when  a  lawmaking  body  seeks 
to  confer  such  rights,  it  would  do  so  by  ex- 
press language,  upon  the  undisputed  proposi- 
tion that  such  body  legislated  for  the  benefit 
of  resident  subjects,  and  that  it  is  not  de- 
signed that  its  acts  should  operate  beyond 
the  territorial  limits  of  its  Jurisdiction.  Un- 
der this  rale,  before  it  can  be  said  that  the 
statute  operates  for  the  benefit  of  nonresident 
aliens,  we  must  read  something  Into  it  which 
the  Legislature  did  not  insert  Again,  tinder 
the  Massachusetts  statute,  the  right  of  action, 
unlike  that  under  our  statute,  is  put  upon  the 
ground  of  a  right  of  action  surviving  for  the 
benefit  of  the  estate  of  the  deceased,  and  is 
not  treated  as  a  new  and  independent  cause 
of  action,  and  so  the  Massachusetts  statute 
requires  the  damages  in  such  case  to  be  as- 
sessed according  to  "the  degree  of  culpability 
of  the  defendant"  It  is  upon  this  basis  that 
it  Is  held  that  it  is  for  the  interest  of  em- 
ployes, and  for  their  protection,  and  in  the 
nature  of  a  penalty,  no  difference  whether 
the  beneficiaries  may  happen  to  be  citizens 
or  foreigners.  And  so  it  Is  with  the  Illinois 
statute,  and  In  this  respect  at  least,  they  dif- 
fer materially  from  ours.  Marshall,  C.  J., 
in  the  case  of  Rose  ▼.  Hlmely,  4  Cranch,  240, 
at  page  278,  2  L.  Ed.  620,  said:  "It  is  con- 
ceded that  the  Legislature  of  every  country 
is  territorial;  that  beyond  its  own  territory, 
it  can  only  affect  Its'  own  citizens  or  sub- 
jects." Endllch  on  the  Interpretation  of  Stat- 
utes lays  down  the  rule  that,  in  general,  stat- 
utes must  be  understood  as  applying  to  those 
only  who  owe  obedience  to  the  Legislature 
.which  enacts  them,  and  whose  Interests  it  is 
the  duty  of  the  Legislature  to  protect,  and, 
as  regards  alien  residents  abroad,  the  Legis- 
lature has  no  concern  to  protect  their  inter- 
ests. Endllch,  Interp.  St  §  109,  and  author- 
ities cited.  It  is  the  law  that  as  the  right 
to  recover  damages  for  the  death  of  a  hu- 
man being  Is  purely  statutory,  the  statute 
must  be  strictly  construed,  and  a  party  seek- 
ing to  recover  under  such  statute  must  bring 
himself  clearly  within  its  terms.  If  the  per- 
son or  persons  for  whom  such  benefit  the 
action  accrues  does  or  do  .not  exist  then  no 
recovery  can  be  had.  McDonald  v.  Pitts- 
burgh, etc.,  B  B.  Co.,  144  Ind.  459,  43  N.  Hi 
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447,  82  U  R.  A.  309,  65  Am.  St  Rep.  185. 
If  a  statute  has  no  extraterritorial  force,  and 
the  general  rule  stated  by  Endllch,  supra,* 
and  supported  by  authority,  is  to  govern, 
then  the  beneficiaries  in  this  case  do  not 
come  within  the  purview  of  the  statute,  and 
hence,  so  far  as  the  right  given  by  the  statute 
is  concerned,  do  not  exist  If  this  is  true, 
then,  under  the  undisputed  facts,  no  right  of 
action  survived  appellee's  decedent  We 
must  go  to  the  Parliament  of  England  for 
the  initial  and  pioneer  act  of  legislation  upon 
this  subject  from  which  our  own  statute  and 
that  of  our  sister  states  1b  largely  copied,  and 
which  In  this  regard  changed  the  course  of 
the  common-  law.  The  courts  of  England 
have  denied  the  right  of  nonresident  aliens 
to  claim  the  benefit  of  that  statute,  upon  the 
sole  ground  that  it  was  enacted  for  the  pro- 
tection and  benefit  of  its  own  citizens  and 
.subjects,  and  did  not  confer  any  extrater- 
ritorial rights  on  subjects  of  other  govern- 
ments. Iter  course,  under  the  rule  declared, 
would  deny  to  one  of  our  citizens  the  right 
claimed  and  the  remedy  here  sought  for  the 
benefit  of  one  of  its  subjects.  Why  should 
we  extend  to  one  of  her  subjects  a  valuable 
right  which  she  denies  to  one  of  our  own 
citizens?  The  best  solution  to  this  inquiry 
is  to  abide  by  the  law  as  declared  by  the 
courts  of  England  upon  the  identical  ques- 
tion with  which  we  are  here  confronted. 
We  think  It  is  safe  to  anchor  in  the  harbor 
she  has  prepared,  for  she  first  made  and 
lighted  the  way. 

These  considerations  lead  to  a  reversal, 
and  hence  it  is  unnecessary  to  consider  other 
questions  presented  by  the  record.  The  judg- 
ment is  reversed,  and  the  court  below  is  di- 
rected to  sustain,  appellant's  motion  for  a 
new  trial. 


CHICAGO,  I.  ft  L.  RY.  CO.  t.  SOUTHERN 

INDIANA  RY.  CO.* 

(Appellate  Court  of  Indiana.    April  6,  1904.) 

RAILROADS  —  COMBINATIONS  —  RESTRAINT  OF 
COMPETITION— ESTOPPEL  TO  DENY  COSPOBATB 
POWERS — CONTRACTS  ILLEGAL  IN  PAST— EN- 
FORCEMENT. 

1.  A  contract  between  competing  railroad  com- 
panies, whereby  one  of  them  agrees  not  to  run 
any  tracks  to  or  from  quarries  connected  with 
the  road  of  the  other  company  by  switches,  nor 
to  make  any  demands  for  the  use  of  the  tracks 
of  the  latter  company  leading  to  the  quarries  for 
the  shipment  of  stone  therefrom,  nor  to  interfere 
with  or  divert  the  benefits  derived  to  the  latter 
company  from  its  connection  and  business  with 
such  quarries,  the  purpose  of  the  contract  as 
expressed  therein  being  to  preserve  to  the  latter 
company  the  benefits  acquired  in  the  quarry 
business,  is  void,  as  creating  a  monopoly  and  de- 
stroying competition. 

2.  A  combination  between  common  carriers  to 
prevent  competition  is  prima  facie  illegal,  and 
the  parties  thereto  must  establish  the  legality 
thereof  before  the  courts  will  uphold  it. 

3.  An  agreement  by  a  common  carrier  not  to 
furnish  sidings  to  stone  quarries  near  its  line  Is, 
like  an  agreement  not  to  locate  stations  or  de- 
ll L  See  Monopolies,  vol.  35,  Cent.  Dig.  |  12, 

to   Supreme  Court    denied. 
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pots  within  prescribed  limits,  against  public  pol- 
icy and  void. 

•  4.  The  principle  that  a  corporation  may  not 
retain  the  benefits  received  under  an  ultra  vires 
contract,  and  at  the  same  time  set  up  its  own 
want  of  power  to  contract,  is  inapplicable  to  a 
contract  which  is  illegal  because  prohibited  by 
statute,  or  because  contrary  to  public  policy. 

5.  The  courts  will  refuse  aid  in  the  enforce- 
ment of  an  executory  contract  which  is  illegal, 
and  will  leave  the  parties  thereto  where  they 
place  themselves  in  executing  it  in  whole  or  in 
part. 

6.  Where  the  consideration  of  a  contract  is  in 
part  illegal,  the  courts,  as  a  general  rule,  will 
not  determine  how  much  of  the  consideration  is 
based  on  the  illegal  consideration,  and  enforce 
the  contract  as  to  the  balance;  but  the  whole 
contract  will  be  deemed  illegal,  and  enforcement 
thereof  wholly  refused. 

7.  Plaintiff,  a  railroad  company,  granted  to 
defendant,  another  railroad  company,  the  right 
to  construct  and  operate  its  railroad  across  the 
tracks  of  plaintiff.  Defendant  agreed  to  fur- 
nish the  materials  and  labor  necessary  therefor, 
and  further  agreed  not  to  run  any  tracks  to 
stone  quarries  connected  with  the  road  of  plain- 
tiff, nor  to  make  any  demands  for  the  use  of 
plaintiff's  tracks  leading  to  the  quarries  for  ship- 
ment of  stone  therefrom.  The  contract  between 
the  parties  expressly  stated  that  the  considera- 
tion for  granting  the  privilege  to  defendant  was 
defendant's  covenant  not  to  interfere  with  or  di- 
vert the  benefits  derived  by  plaintiff  from  its 
connection  and  business  with  the  quarries. 
Held,  that  the  illegality  of  defendant's  agree- 
ment not  to  interfere  with  plaintiff's  business 
could  not  be  separated  from  the  valid  portions 
of  the  contract,  but  the  whole  contract  must  be 
held  illegal. 

Black  and  Wiley,  JJ.,  dissenting. 

Appeal  from  Circuit  Court;  Lawrence  Coun- 
ty;   W.  H.  Martin,  Judge. 

Action  by  the  Chicago,  Indianapolis  & 
Louisville  Railway  Company  against  the 
Southern  Indiana  Railway  Company.  From  a 
Judgment  rendered  on  sustaining  demurrers 
to  the  complaint,  plaintiff  appeals.    Affirmed. 

B.  C.  Field,  G.  W.  Kretzinger,  and  H.  R. 
Kuirle,  for  appellant  F.  M.  Trlssal  and 
Brooks  &  Brooks,  for  appellee. 

ROBY,  J.  Demurrers  were  sustained  to 
each  of  the  three  paragraphs  of  appellant's 
complaint,  and  the  correctness  of  such  action 
is  the  question  for  decision. 

A  written  contract,  executed  by  the  Louls- 
viye,  New  Albany  &  Chicago  Railway  Com- 
pany as  the  party  of  the  first  part,  and  by 
the  Evansville  &  Richmond  Railway  Com- 
pany  as  party  of  the  second  part.  Is  filed  with 
each  paragraph  and  forms  the  basis  for  the 
relief  prayed,  which  In  the  first  and  second 
paragraphs  Is  specific  performance  of  the  con- 
tract, and  In  the  third  Judgment  for  the  rea- 
sonable cost  of  constructing  the  Interlocking 
switch  specified  therein.  Tbe  averments  are 
made  that  appellant  succeeded  to  the  rights 
of  the  Louisville,  New  Albany  &  Chicago 
Railway  Company,  and  that  appellee  holds 
the  title  of  the  Evansville  &  Richmond  Rail- 
way Company,  and  that  the  one  has  the  right 
to  enforce  and  the  other  is  bound  by' the  con- 
tract In  question.  This  is  not  controverted, 
so  that  the  rights  of  the  parties  will  not  be 
different  from  what  they  would  be,  had.  the 


agreement  been  between  them  originally,  and 
the  terms  "first  party"  and  "second  party,'* 
when  used  in  this  opinion,  will  be  used  as 
applicable  to  appellant  and  appellee,  respec- 
tively. 

The  contract  made  on  July  29,  1889,  in 
terms  grants  to  the  second  party' the  right  to 
construct  and  operate  its  railroad  over  and 
across  the  main  track  and  switches  owned  by 
the  first  party  at  a  designated  distance  north 
of  the  Bedford  telegraph  office  upon  certain 
specified  conditions,  which  the  second  party 
bound  itself  to  perform.  Tbe  substance  of 
these  conditions  was  that  the  second  party 
should  furnish  all  materials  and  perform  all 
labor  necessary  to  raise  a  certain  switch  track 
belonging  to  the  first  party,  to  furnish  all 
material  and  perform  all  labor  Incident  to  tbe 
construction  and  maintenance  of  the  cross- 
ing, including  an  interlocking  switch  and  sig- 
nal system.  In  event  that  the  first  party 
should  thereafter  wish  to  construct  additional 
.tracks,  It  agreed  to  adapt  its  own  tracks 
thereto  and  pay  one-half  of  the  expense  of 
whatever  else  (frogs,  signals,  etc.)  might  be 
necessary  to  make  the  crossing  safe.  It  was 
further  stipulated  that  proper  appliances  were 
to  be  used  in  such  Improvement,  and  that  em- 
ployes performing  service  at  said  crossing 
should  be  subject  to  removal  at  tbe  demand 
of  the  first  party.  The  second  party  bound 
itself  to  hold  the  first  party  harmless  from 
cost  and  damage  resulting  from  the  construc- 
tion of  tbe  use  of  sold  crossing.  The  con- 
cluding clauses  of  the  contract  were  of  the 
tenor  following: 

".Sixth.  The  second  party  agrees  not  to  run 
any  track  or  tracks  to  or  from  any  stone 
quarry  which  is  connected  with  the  road  of 
the  first  party,  by  switches  or  tracks  built 
thereto  by  said  first  party  or  under  contract 
therefor,  and  will  not  make  any  demands  for 
the  use  of  said  first  party's  tracks  or  switches 
leading  to  any  such  quarries,  for  the  ship- 
ment of  stone  therefrom,  the  express  purpose 
of  this  clause  being  to  preserve  the  said  party 
all  rights  and  benefits  now  acquired  In  tbe 
business  of  such  quarries;  and  it  Is  hereby 
expressly  understood  and  agreed  that  the  con- 
sideration for  granting  the  rights  and  privi- 
leges herein  expressed  to  said  second  party  is 
the  covenant  and  agreement  of  said  second 
party  not  in  any  manner,  directly  or  Indi- 
rectly, to  Interfere  with  or  divert  the  benefits  ' 
now  derived  or  to  be  hereafter  derived  front 
said  first  party's  connection  and  business  with 
such  quarries. 

"Seventh.  In  consideration  of  making  a  X 
connection,  it  is  agreed  between  tbe  parties 
hereto  that,  in  case  any  party  or  parties  re- 
quire said  first  party  to  forward  stone  or  other 
car-load  freight  to  the  line  of  the  second, 
company,  It  is  agreed  that  the  proportion  of 
the  through  rate  from  any  given  quarry  or 
station  accruing  to  the  party  of  tbe  first  part 
shall  not  be  less  than  three  cents  per  hun- 
dred (100)  pounds." 

By  clause  6  the  second  party  agreed  not   tot 
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run  any  track  into  any  stone  quarry  con- 
nected by  switches  or  tracks  with  the  road 
of  first  party,  and  not  to  demand  the  use  of 
such  tracks  for  the  shipment  of  stone;  "the 
express  purpose  of  this  clause  being  to  pre- 
serve  the  said  first  party  all  rights  and  bene- 
fits now  acquired  In  the  business  of  such 
quarries."  The  concluding  portion  of  the 
clause  contains  a  further  agreement  by  the 
second  party  not  to  "directly  or  indirectly  In- 
terfere with  or  divert  the  benefits  now  de- 
rived or  to  be  hereafter  derived  from  said  first 
party's  connection  and  business  with  such 
quarries."  This  clause  clearly  states  the  pur- 
pose for  which  it  is  drawn.  Its  effect,  and 
its  intended  effect,  Is  to  deprive  a  class  of 
citizens  engaged  in  a  certain  business  of  ad- 
vantages that  might  accrue  to  them  from  the 
facilities  afforded  them  for  the  shipment  of 
their  merchandise  over  a  competing  railroad. 
By  this  agreement  the  two  railroad  companies 
undertook  to  contract  away  the  rights  of  third 
parties,  without  their  knowledge,  and  in  de- 
fiance of  the  public  duty  devolved  upon  such 
companies.  That  the  contracting  parties  were 
conscious  of  the  quality  of  such  undertaking 
is  indicated  by  the  seventh  clause  of  the  con- 
tract, where,  In  case  "any  party  or  parties  re- 
quire said  first  party  to  forward  stone  *  *  * 
to  the  line  of  the  second  party,"  then,  Irre- 
spective of  distance,  at  least  three  cents  per 
100  pounds  must  be  paid  first  party  for  its 
share  of  the  through  rate;  a  stipulation  the 
effect  of  which  is  to  deprive  the  shipper  of  the 
benefit  of  competition,  should  he  demand  that 
the  second  party  discharge  its  public  duty 
by  furnishing  transportation  facilities  to  him. 
The  policy  of  the  law  is  to  prevent  the  crea- 
tion of  monopolies  and  to  foster,  fair  competi- 
tion.    Bel  Biver  v.  State,  165  Ind.  433-457, 

57  N.  B.  388;   Railroad  v.  Dohn,  153  Ind.  10, 

58  N.  E.  887,  45  L.  R.  A.  427,  74  Am.  St  Rep. 
274;  State  ex  rel.  t.  Portland,  etc..  Oil  Co., 
153  Ind.  489,  63  N.  B.  1088,  53  L.  R.  A.  413, 
74  Am.  St  Rep.  314;  Board  v.  Railway,  50 
Ind.  85;  Elliott,  5  350.  "A  contract  between 
corporations  charged  with  a  public  duty,  such 
as  that  of  common  carriers,  providing  for  the 
formation  of  a  combination,  having  no  other 
purpose  than  that  of  stifling  competition,  and 
providing  means  to  accomplish  that  object  is 
illegal.  The  purpose  to  break  down  competi- 
tion poisons  the  whole  contract,  and  there  is 
no  antidote  which  will  rescue  It  from  legal 
death."  Cleveland,  etc.,  Ry.  v.  Closser,  126 
Ind.  348-361,  26  N.  B.  159,  9  L.  R.  A.  754, 
22  Am.  St  Bep.  593.  The  Important  thing  to 
be  secured  was,  the  court  declared  in  the  case 
above  cited,  a  sound  and  salutary  general 
principle,  and  not  merely  cases  with  closely 
resembling  facts.  The  principle  declared,  as 
heretofore  quoted,  accords  with  the  necessi- 
ties of  commerce  and  development,  and  is  sup- 
ported by  a  vast  volume  of  authority,  includ- 
ing the  following:  L.,  N.  A.  &  C.  By.  Co.  v. 
Sumner,  106  Ind.  55-59,  5  N.  E.  404,  55  Am. 
Rep.  719;  St  Louis  Ry.  Co.  v.  Mathers,  71 
111.  502,  22  Am.  Rep.  122;  Greenhood  on  Pub- 


lic Policy,  p.  626;  Kettle  River  Co.  v.  Eastern 
Ry„  43  N.  W.  469,  6  L.  R.  A.  117;  Trans. 
Co.  v.  Pipe  Line  Co.,  22  W.  Va.  626,  46  Am. 
Rep.  527. 

It  is  contended  in  argument  that  it  was 
competent  to  make  the  contract  in  question, 
in  order  to  prevent  destructive  competition. 
There  is  no  basis  of  fact  justifying  the 
proposition.  A  combination  between  com- 
mon carriers  to  prevent  competition  is  prima 
facie  illegal.  "The  burden  is  on  the  carriers 
to  remove  the  presumption,  and  until  It  Is  re- 
moved the  agreement  goes  down  before  the 
presumption,  and  is  held  within  the  con- 
demnation directed  against  all  contracts  vio- 
lative of  public  policy."  Cleveland,  etc.,  Ry. 
t.  Closser,  120  Ind.  300,  26  N.  E.  159,  9  L. 
R.  A.  754,  22  Am.  St  Rep.  593;  State  ex  rel. 
v.  Portland  Oil  Co.,  supra.  The  appellee  rail- 
road company  has  power,  by  the  provisions 
of  the  statute,  to  purchase,  receive,  and  take 
such  lands  as  may  be  necessary  to  the  con- 
struction and  maintenance  of  its  railroad, 
stations,  depots,  and  other  accommodations 
necessary  to  -accomplish  the  objects  for 
which  the  corporation  was  created.  Section 
5153,  Burns'  Ann.  St.  1901.  The  statute  also 
makes  it  the  duty  of  the  railroad  corpora- 
tions to  furnish  sufficient  accommodations 
for  the  transportation  of  all  such  persons 
and  property  as  shall  within  a  reasonable 
time  previous  thereto  offer  or  be  offered  for 
transportation  at  the  place  of  starting,  at  the 
junction  of  other  railroads,  and  at  sidings 
and  stopping  places  established  for  receiving 
way  passengers  and  freight  Section  5185, 
Burns'  Ann.  St  1901.  It  has  frequently  been 
adjudged  "that  contracts  of  a  railroad  com- 
pany, by  which  it  undertakes  not  to  locate 
stations  or  depots  within  prescribed  limits, 
are  contrary  to  public  policy  and  void.  L.,  N. 
A.  &  C.  Ry.  v.  Sumner,  supra;  Railroad  v. 
Ryan,  11  Kan.  602, 15  Am.  Rep.  357;  Florida 
Cent  R.  Co.  v.  Tavares,  31  Pla.  482,  13  South. 
103,  20  L.  R.  A.  419,  34  Am.  St  Rep.  30; 
Elkhart  v.  Cary,  98  Ind.  238,  49  Am.  Rep. 
746.  The  analogy  between  an  agreement  not 
to  furnish  facilities  for  transportation  by  the 
location  of  depots,  and  an  agreement  not  to 
furnish  facilities  for  transportation  by  the 
location  of  certain  side  tracks,  Is  exact 

No  question  of  the  exercise  of  the  right  of 
eminent  domain  is  Involved  in  this  appeal. 
It  is  not  even  shown  that  it  would  be  neces- 
sary to  condemn  or  purchase  any  land  in 
order  to  reach  the  stone  quarries,  that  are 
presumptively  within  reach  of  appellee's  rail- 
road. So  far  as  facts  are  shown,  its  right  of 
way  may  abut  upon  any  number  of  quarries, 
in  the  output  of  which,  not  only  the  owners, 
but  the  purchasing  public,  are  interested, 
both  as  to  price  and  delivery.  If  sidings 
were  In  existence  connecting  appellee's  rail- 
road with  such  quarries,  it  would  be  bound 
to  receive  and  transport  freight  there  offered 
to  it  To  disable  itself,  by  contract  with  a 
competing  carrier,  from  constructing  such 
siding,  is  something  It  cannot  be  allowed  to 
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da  The  siding  Is  as  essential  to  the  pro- 
prietor of  the  stone  quarry,  in  the  transpor- 
tation of  his  commodity,  as  the  station  or  de- 
pot Is  to  hltn  who  wishes  to  take  passage 
himself  or  to  ship  lighter  merchandise.  The 
agreement  made  by  the  second  party  to  this 
contract,  »s  specified  in  clause  6,  is  within 
the  reason  of  the  law  and  the  authorities. 
It  is  therefore  Illegal. 

Appellant,  however,  contends  that,  even  If 
the  contract  be  declared  ultra  vires,  the  sec* 
ond  party  to  it,  having  acquired  the  right  to 
cross  its  tracks,  and  having  crossed  them, 
will  be  required  to  make  compensation,  upon 
the  established  principle  that  a  corporation 
may  not  retain  the  benefit  received  under 
ultra  vires  contract  and  at  the  same  time  set 
up  its  own  want  of  power  to  contract  The 
dlfliculty  with  the  application  of  this  doc- 
trine is  that  the  undertaking  is  not  ultra 
vires  In  the  strict  sense,  but  it  is  Illegal  and 
absolutely  void.  "The  doctrine  does  not  ap- 
ply to  contracts,  where  the  same  are  forbid- 
den by  statute  or  are  contrary  to  public  pol- 
icy." Franklin  Nat'l  Bank  .v.  Whitehead, 
149  Ind.  500-579,  49  N.  E.  592,  39  L.  R.  A. 
725,  03  Am.  St  Rep.  302.  "If  a  promise  to 
do  several  acts  is  indivisible,  and  is  in  part 
illegal,  it  cannot  be  enforced  as  to  that  part 
which  is  legal,  but  the  whole  agreement  is 
void."  Clark,  Contracts,  p.  472.  "Where  the 
agreement  consists  of  one  promise,  made 
upon  several  considerations,  some  of  which 
are  bad  and  some  good,  here,  also,  the  prom- 
ise is  wholly  void;  for  it  is  impossible  to 
say  whether  the  legal  or  the  illegal  portion 
of  the  consideration  most  affected  tbe  mind 
of  tbe  promisor,  and  induced  him  to  promise." 
Clark,  Contracts,  p.  473.  Where  an  action 
was  brought  upon  a  note,  part  of  the  con- 
sideration of  which  was  an  agreement  that 
the  makers  should  have  the  exclusive  right 
to  carry  policies  of  marriage  benefit  insur- 
ance upon  the  payee  and  his  intended  wife, 
the  contract  was  held  to  be  entire  and  unen- 
forceable. James  v.  Jellison,  94  Ind.  292,  48 
Am.  Rep.  151. 

The  authorities  sustaining  the  propositions 
stated  are  too  numerous  to  require  citation. 
The  doctrine  Is  as  thoroughly  settled,  and 
its  principle  is  as  wholesome,  as  any  known 
to  the  law.  Higham  v.  Harris,  108  Ind.  256, 
8  N.  E.  255;  Rlcketts  v.  Harvey,  106  Ind.  566, 
8  N.  E.  325;  Rainbolt  v.  East,  56  Ind.  538, 
20  Am.  Rep.  40;  Bishop,  Contracts,  487.  In 
Hunter  v.  I'feiffer,  108  Ind.  197,  9  N.  E.  124, 
an  agreement  was  made  by  a  number  of 
parties  to  enter  into  a  partnership  In  the  con- 
struction of  a  public  work.  Tbe  plaintiff 
based  his  right  to  recover  upon  a  breach  of 
such  contract  of  partnership.  The  action 
was  apparently  Inoffensive,  but  facts  were 
stated  in  the  pleadings  from  which  the  court 
inferred  that  one  of  the  reasons  for  making 
the  partnership  contract  was  a  desire  to  pre- 
vent competition  in  bidding  upon  the  public 
work.  Recovery  was  refused.  The  opinion, 
written  by  Judge  Mitchell,  is  most  direct 


It  is  said  therein:  "The  whole  purpose  of  the 
statute  is  to  encourage  open  competition  be- 
tween responsible  bidders,  and  any  secret 
combination,  call  it  partnership  or  anything 
else,  the  effect  of  which  is  to  abate  honest 
rivalry  or  fair  competition,  is  to  be  condemn- 
ed, as  violative  of  public  policy  and  void. 
No  one  can  predicate  an  enforceable  right 
upon  such  an  agreement."  Hunter  v.  Pfeif- 
fer,  108  Ind.  200,  9  N.  E.  126. 

The  appellant  Is  seeking  to  enforce  a  con- 
tract illegal  in  itself.  The  law  will  refuse  to 
lend  its  aid  to  that  end.  Executory,  it  will 
interfere  at  the  suit  of  neither  party;  ex- 
ecuted in  whole  or  in  part,  it  leaves  the  par- 
ties where  they  have  placed  themselves. 
Brewing  Co.  v.  Hartman,  19  Ind.  App.  003, 
49  N.  E.  864;  Woodford  v.  Hamilton,  139 
Ind.  481,  39  N.  E.  47;  Hutchins  v.  Weldin, 
114  Ind.  80,  15  N.  E.  804;  Schmueckle  v. 
Waters,  125  Ind.  265,  25  N.  E.  281.  It  makes 
no  difference  that  the  whole  consideration 
was  not  in  itself  illegal.  In  Kain  v.  Bare,  4 
Ind.  App.  440,  31  N.  E.  205,  the  note  in  suit 
had  been  given  for  Bohemian  oats,  and  the 
contract  calling  for  the  sale  of  other  oats, 
was  held  to  be  a  gambling  contract  and 
therefore  illegal,  as  against  public  policy. 
This  court  then  said:  "The  fact  that  the  an- 
swer concedes  the  oats  to  have  been  of  some 
value  Is  used  as  an  argument  by  appellant's 
counsel  in  favor  of  the  position  that  the  con- 
sideration not  being  wholly  illegal,  tbe  an- 
swer is  but  a  partial  response  to  the  com- 
plaint, when  it  attempts  to  meet  all,  and  la 
therefore  bad.  If  the  answer  sought  to  avoid 
the  contract  on  account  of  fraud,  the  appel- 
lant's position  would  be  sound,  as  this  court 
has  decided  Regensburg  v.  Notestine,  2  Ind. 
App.  97,  27  iJ.  E.  108.  But  where  the  entire 
contract  is  illegal  and  void,  from  public  pol- 
icy, the  courts  will  not  lend  themselves  to 
the  enforcement  of  any  part  of  it  Schmue- 
ckle v.  Waters,  supra." 

If  the  action  were  brought  by  the  appellee 
under  the  contract  to  enforce  its  rights  to 
the  crossing,  questions  Involved  would  be 
presented  exactly  as  in  an  action  on  a  promis- 
sory note  given  in  consideration  of  two  agree- 
ments, one  legal  and  one  illegal,  as  in  James 
v.  Jellison,  supra.  No  one  could  then  say- 
that  the  consideration  for  the  contract  en- 
forcement of  which  Is  asked,  was  not  tainted, 
and  no  one  could  tell  what  part  of  the  en- 
gagement depended  upon  the  illegal  part 
thereof.  In  Edwards  Co.  v.  Jennings  (Tex. 
Sup.)  35  S.  W.  1033,  the  commissioners  of  a. 
county  granted  an  exclusive  right  to  lay  pipe, 
etc.,  in  the  streets  of  a  town,  and  agreed  to 
pay  $3,500  in  consideration  of  the  erection 
of  a  waterworks  system  in  said  town.  The 
grant  of  an  exclusive  franchise  was,  under 
the  law  of  the  state,  illegal.  The  court  re- 
fused to  separate  the  parts  of  the  considera- 
tion, saying  that  It  was  impossible  to  de- 
termine how  much  of  the  contractor's  obliga- 
tion was  based  upon. the  illegal  part  of  the 
consideration.    Does  the  fact  that  the  cross- 
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lug  has  been  made,  and  that  the  action  Is  to 
recover  that  part  of  the1  consideration  not  in 
itself  Illegal,  render  the  contract  divisible 
and  enforceable?  The  answer,  upon  prin- 
ciple, is  that  neither  divisibility  nor  illegality 
depend  upon  the  form  of  the  action,  or  which 
party  happens  to  be  plaintiff.  The  question, 
however,  is  settled  by  the  authorities. 

In  Railroad  v.  Koons,  105  Ind.  507,  5  N. 
B.  540,  a  written  contract  w.as  considered  by 
which  Koons  conveyed  to  the  railroad  a  right 
of  way  over  his  land;  it  agreeing  in  return 
to  fence  the  right  of  way  and  also  to  build 
certain  cattle  guards.  The  action  was 
brought  to  recover  the  reasonable  cost  of  the 
fences,  which,  it  was  averred,  the  company 
had  failed  to  build.  The  defense  was  that 
In  a  prior  action  Koons  had  recovered  judg- 
ment for  $40  on  account  of  the  failure  of  the 
company  to  build  cattle  guards.  The  Su- 
preme Court  held  that  the  contract  was  en- 
tire and  indivisible,  and  that,  notwithstand- 
ing no  recovery  bad  been  sought  or  had  in 
the  prior  action  cm  account  of  the  failure 
to  fence,  there  could  be  none  in  a  latter  one, 
in  the  absence  of  stipulations  making  the 
dates  of  performance  separate  and  different 
Railroad  v.  Koons,  105  Ind.  511,  5  N.  B.  540. 
The  contract  considered  by  the  court  In 
that  case,  the  conclusion  stated,  and  the  rea- 
son therefor,  render  the  case  an  authority  In 
this  one,  and  compel  the  conclusion  that  the 
contract  now  under  consideration  is  an  en- 
tire contract  Being  entire  for  one  purpose, 
It  Is  entire  for  all  purposes.  When  a  mort- 
gage secures  two  notes,  one  valid  and  one 
illegal,  or  a  bill  of  goods  consists  of  various 
Items,  a  specific  price  being  fixed  to  each 
item,  and  in  other  similar  cases,  a  different 
rule  applies;  but  in  the  case  at  bar  It  must 
be  held,  in  the  language  of  Judge  Elliott: 
"If  the  promissory  notes  which  constituted 
the  cause  of  action  upon  which  the  plaintiff 
must  recover,  or  not  recover  at  all,  were 
founded  on  an  Illegal  consideration,  then,  no 
matter  what  the  court  may  have  instructed 
upon  the  subject  of  an  executed  considera- 
tion, the  verdict  Is  right  The  defense  which 
the  answers  to  the  interrogatories  reveals 
renders  a  recovery  by  the  plaintiff  legally 
impossible.  It  cuts  up  his  cause  of  action 
•root  and  branch.'  *  •  *  The  first  instruc- 
tion asked  by  appellant  was  properly  refus- 
ed. If  the  consideration  of  a  promissory  note 
is  in  part  illegal  and  in  part  legal,  and  is 
indivisible,  there  can  be  no  recovery  upon 
the  note." 

The  present  action  is  one  in  which  It  is  not 
only  appropriate  for  the  court  to  consider  the 
contract  made  by  these  parties,  but  the  duty 
of  the  court  to  the  public,  against  whom  the 
contract  in  question  is  directed,  calls  upon  it 
to  do  so.  That  duty  cannot  be  put  aside  un- 
til appellant  comes  into  court  asking  that  the 
illegal  clause  be  enforced.  The  presumption 
is  that  it  will  not  need  ever  to  do  this.  It 
oannot  be  deferred  until  some  quarryman  or 
citizen  institutes  a  proceeding  to  declare  its 


invalidity.  The  fallacy  of  such  an  idea  can 
in  no  way  be  so  clearly  exposed  as  by  an 
illustration,  extreme  in  terms,  but  equivalent 
in  principle.  Preliminary  to  the  illustration 
it  may  be  recalled  that  this  court  has  de- 
clared: ''It  Is  now  settled  here  that  con- 
tracts which  are  void  at  common  law,  be- 
cause they  are  against  public  policy,  like  con- 
tracts which  are  prohibited  by  statute,  are 
illegal,  as  well  as  void.  They  are  prohibited 
by  law,  because  they  are  considered  vicious, 
and  it  is  not  necessary  to  impose  a  penalty 
in  order  to  render  them  illegal."  Nave  v. 
Wilson,  12  Ind.  App.  43,  38  N.  E.  878.  If,  in 
consideration  of  property  conveyed  or  deliv- 
ered, one  should  contract  to  pay  money  and 
commit  crime,  larceny,  burglary,  or  robbery, 
would  any  enlightened  conscience  entertain 
the  idea  that  the  vendor  could  recover  the 
money  consideration  in  court,  and  that  the 
Illegality  of  the  undertaking  could  only  be 
set  tip  when  the  crime  was  being  consum- 
mated, and  then  by  the  unsuspecting  victim? 
If  it  were  to  be  assumed  that  the  contract 
in  question  contains  no  express  stipulation 
preventing  the  separation  of  the  valid  from 
the  illegal  portion  of  the  consideration,  the 
principle  stated  by  the  authority  heretofore 
cited  would  forbid  the  courts  from  making 
such  division.  The  stipulations  of  the  writ- 
ten contract  make  it  impossible,  In  any  view 
that  might  be  taken.  It  is  premised  that  the 
consideration  of  a  written  contract  may  be 
made  contractual,  and  that  It  can  then  no 
more  be  varied  than  any  other  portion  of  the 
Instrument.  Penn.  Co.  r.  Doian,  6  Ind.  App. 
100,  32  N.  B  802,  51  Am.  St  Rep.  289;  Stew- 
art v.  Ry.  Co.,  141  Ind.  55,  40  N.  E.  67.  The 
intention  of  the  parties  controls.  "Where 
the  intention  clearly  appears  from  the  words 
used,  there  Is  no  need  to  go  further;  for  In 
such  a  case  the  words  must  govern,  or,  as  it 
is  sometimes  said,  where  there  is  no  doubt, 
there  is  no  room  for  construction."  Clark. 
Contracts,  p.  500.  The  Intention  is  so  potent 
that,  where  it  appears  that  the  parties  in- 
tended the  contract  to  be  an  entire  one,  such 
Intention  will  control,  and  prevent  Its  being 
considered  as  divisible,  although  It  might  so 
be  regarded.  In  the  absence  of  the  contrary 
intention.  A.  &  E.  Ency.  of  Law,  vol.  7,  p. 
95;  Wooten  v.  Walters,  110  N.  C.  251,  14  S. 
E.  734,  736;  Loud  v.  Pomona,  153  U.  S.  564, 
14  Sup.  Ct  928,  38  L  Ed.  822;  Southwell  v. 
Beessley,  5  Or.  458.  The  contract  under  exam- 
ination excludes  the  court  from  treating  it  as 
a  divisible  one.  The  parties  deliberately 
carry  and  put  the  illegality  into  every  por- 
tion thereof.  The  language  used  Is:  "It  is 
expressly  understood  and  agreed  that  the 
consideration  for  granting  the  rights  and 
privileges  herein  expressed  to  said  second 
party  is  the  covenant  and  agreement  of  said 
second  party  not  In  any  manner,  directly  or 
indirectly,  to  Interfere  with,"  etc.  They  thus 
say  that  the  right  to  cross  appellee's  track 
was  given  in  consideration  of  its  undertaking 
not  to  compete  with  It  for  freight    What 
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court  will  dispute  them?  Who  will,  In  the 
face  of  this  deliberately  made  agreement,  say 
that  the  consideration  for  the  right  to  cross 
was  anything  else?  Regan  v.  First  Nat'l 
Bank,  157  Ind.  C23,  61  N.  E.  575,  62  N.  E. 
701.  It  is  but  Just  to  appellant's  attorneys, 
who  have  argued  this  case  with  distinguished 
ability,  to  say  that  they  have  not  suggested 
such  action. 

Probably  an  Interlocker  and  signal  systen 
ought  to  be  constructed  at  this  crossing. 
But  that  1b  not  a  question  in  this  case. 

This  leads  to  an  affirmance  of  the  judg- 
ment. 

HENLEY,  C.  J.,  and  COMSTOCK  and 
ROBINSON,  JJ.,  concur.  BLACK,  J.,  dis- 
sents. 

WILEY,  J.  (dissenting).  I  cannot  concur  In 
the  opinion  reached  by  the  majority  of  my 
Associates,  nor  in  the  reasoning  leading 
thereto.  That  I  may  fully  express  my  views 
upon  the  legal  questions  Involved,  I  deem 
it  necessary  to  state  fully  the  facts  stated 
in  the  complaint. 

In  July,  1889,  the  Louisville,  New  Albany 
&  Chicago  Railway  Company  owned  abd 
operated  a  line  of  railway,  running  north 
and  south  in  and  through  Lawrence  county, 
Ind.  At  the  city  of  Bedford,  In  said  county, 
it  maintained  a  station  and  telegraph  office. 
At  that  time  the  Evansvllle  &  Richmond 
Railway  Company  was  constructing  a  line 
of  railroad  In  and  through  said  county,  run- 
ning east  and  west  The  latter  company 
had  to  cross  the  former  company's  right  of 
way  and  track,  about  2,125  feet  north  of  the 
former's  telegraph  office  at  Bedford.  On  the 
29th  day  of  July,  1889,  the  two  companies 
entered  into  a  written  contract,  by  which  the 
latter  company  bound  itself  to  "put  in  and 
permanently  maintain,  protect,  and  operate 
an  Interlocking  switch  and  signal  system"  at 
the  intersection  of  the  two  roads.  In  that 
contract  the  Louisville,  New  Albany  &  Chi- 
cago Railway  Company  is  designated  as 
"party  of  the  first  part,"  and  the  Evansvllle 
Railway  Company  is  designated  as  "party 
of  the  second  part,"  and  for  convenience  and 
brevity  these  terms  will  hereafter  be  used 
In  this  opinion  where  a  reference  to  the  two 
companies  is  necessary.  By  the  terms  of 
that  contract  the  party  of  the  first  part 
granted  to  the  party  of  the  second  part  the 
right  to  construct  and  maintain  its  railroad 
over  and  across  the  main  track,  switches 
proper,  and  what  was  known  as  the  "Blue 
Hole  Switch,"  owned  by  the  party  of  the 
first  part.  The  crossing  was  to  be  on  a 
grade  with  the  road  of  the  first  party,  and 
the  point  of  crossing  was  designated.  The 
terms  upon  which  the  grant  to  cross  were 
given  may  be  stated  as  follows: 

The  party  of  the  second  part  was  to  fur- 
nish all  material  and  perform  all  labor  to 
raise  the  track,  known  as  the  "Blue  Hole 
Switch"  (which  was  a  track  connecting  with 


the  main  line  of  the  first  party,  extending  to 
the  Chicago  &  Bedford  Stone  Company),  to 
a  common  grade  or  level  with  the  main  line, 
and  to  raise  all  bridges  on  said  switch,  so  as 
to  conform  to  such  grade.  The  second  party 
was  to  perform  all  labor  incident  to  the  con- 
struction and  maintenance  of  said  crossing, 
including  crossing  frogs,  targets,  signals, 
etc.;  and,  inasmuch  as  the  grade  at  the  point 
of  crossing  was  heavy,  and  trains  of  the 
road  of  the  first  party  could  not  be  stopped 
at  said  crossing,  the  second  party  agreed  to 
put  in  and  permanently  maintain,  protect, 
and  operate  an  interlocking  switch  and  sig- 
nal system,  of  a  safe  and  approved  kind, 
so  as  to  enable  the  first  party,  without  viola- 
tion of  law,  to  cross  at  said  point  without 
having  to  stop  its  trains.  The  first  party  at 
all  times  was  to  have  priority  of  right  to 
run  its  trains  over  said  crossing  of  the  same 
class,  as  against  the  right  of  trains  of  the 
second  party.  If  the  first  party  at  any  time 
wished  to  construct  additional  tracks  at  the 
point  of  intersection,  the  second  party,  at  Its 
own  expense,  was  to  adapt  its  own  tracks 
to  such  additional  tracks,  and  construct  and 
maintain  one-half  of  all  necessary  crossings, 
frogs,  targets,  signals,  etc.  All  appliances, 
structures,  fixtures,  and  instruments  per- 
taining to  said  crossing,  switches,  and  sig- 
nals were  to  be  of  such  design,  pattern, 
quality,  and  construction  as  were  necessary 
and  safe  in  the  opinion  of  the  proper  officers 
of  the  first  party,  and  all  persons  employed 
by  the  second  party  to  perform  services  at 
such  crossing  were  to  be  subject  to  removal 
at  the  demand  of  the  first  party.  The  sec- 
ond party  was  to  protect  and  save  harmless 
the  first  party  against  all  loss,  damage,  cost, 
or  expense  which  might  result,  either  in  the 
construction,  maintenance,  or  use  of  the 
crossing,  or  from  the  acts  of  any  person  who 
might  be  appointed  to  perform  services  by 
the  second  party  at  the  crossing. 

The  sixth  subdivision  or  clause  of  the 
contract  is  as  follows:  "Sixth.  The  second 
party  agrees  not  to  run  any  track  or  tracks 
to  or  from  any  stone  quarry  which  is  con- 
nected with  the  road  of  the  first  party  by 
switches  or  tracks  built  thereto  by  said  first 
party  or  under  contract  therefor,  and  will 
not  make  any  demands  for  the  use  of  said 
first  party's  tracks  or  switches  leading  to  any 
such  quarries  for  the  shipment  of  stone 
therefrom,  the  express  purpose  of  this  clause 
being  to  preserve  the  said  first  party  all 
rights  and  benefits  now  acquired  in  the  busi- 
ness of  such  quarries;  and  it  is  hereby  ex- 
pressly understood  and  agreed  that  the  con- 
sideration for  granting  the  rights  and  privi- 
leges herein  expressed  to  said  second  party 
Is  the  covenant  and  agreement  of  said  sec- 
ond party  not  in  any  manner,  directly  or  indi- 
rectly, to  interfere  with  or  divert  the  benefits 
now  derived  or  to  be  hereafter  derived  from 
said  first  party's  connection  and  business 
with  such  quarries." 

The  seventh  and  last  subdivision  of  the 
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contract  Is  as  follows:  "Seventh.  In  consid- 
eration of  making  a  Y  connection,  it  is  agreed 
between  the  parties  hereto  that;  in  case  any 
party  or  parties  require  said  first  party  to 
forwaud  stone  or  other  car-load  freight  to 
the  line  of  the  second  party,  it  is  agreed 
that  the  proposition  of  the  through  rate  from 
any  given  quarry  or  station  accruing  to  the 
party  of  the  first  part  shall  not  be  less  than 
three  cents  per  hundred  (100)  pounds." 

The  interlocking  switch  provided  for  fa 
the  contract  has  never  been  constructed. 

This  action  was  brought  by  appellant,  as 
successor  to  the  Louisville,  New  Albany  & 
Chicago  Railway  Company,  against  appellee, 
the  successor  to  the  Evansville  &  Richmond 
Railway  Company,  upon  that  contract  The 
complaint  is  in  three  paragraphs,  to  each  of 
which  a  separate  demurrer  was  sustained. 
Appellant,  assuming  that  each  paragraph  of 
complaint  was  Impregnable  to  a  successful 
assault  of  a  demurrer,  stood  upon  the  ruling 
thereon,  and  declined  to  plead  over.  From  a 
judgment  against  it  for  costs,  it  prosecuted 
this  appeal,  and  by  Its  assignment  affirms 
that  sustaining  the  demurrer  to  its  com- 
plaint was  error. 

In  each  paragraph  of  the  complaint  it  is 
averred  that  In  1807  appellant  became  the 
owner  of  all  the  rights  and  property  of  the 
Louisville,  New  Albany  &  Chicago  Railway 
Company;    that  on  July  29,  1889,  its  prede- 
cessor entered  into  the  contract  above  speci- 
fied with  the  Evansville  &  Richmond  Rail- 
way  Company;    that   said   last-named   com- 
pany was  incorporated  under  the  laws  of 
Indiana  for  the  purpose  of  owning  and  oper- 
ating a  railway  from  Elnora,  in  Daviess  coun- 
ty, to  the  city  of  Richmond,  and  to  construct 
said  road.it  was  necessary  to  cross  the  line 
of  road  of  the  Louisville,  New  Albany  &  Chi- 
cago Railway  Company  in  the  city  of  Bed- 
ford, and  that  said  contract  was  entered  into 
for  the  purpose  of  securing  a  right  to  make 
said  crossing;    that  at  the  time  of  the  exe- 
cution of  said  contract  the  Evansville  &  Rich- 
mond Company  had  not  completed  its  road, 
and  bad  done  no  construction  on  the  right  of 
-way  or  tracks  of  appellant's  predecessor;  that 
said  company  had  no  interest  in  said  right  of 
■way  or  tracks,  or  right  to  cross  the  same,  and 
entered  into  said  contract  for  the  sole  pur- 
pose of  securing  said  right    Each  paragraph 
contains  the  following  averment:    "That  the 
said  Evansville  &  Richmond  Railway  Com- 
pany took  possession  of  said  easement  and 
right  of  way  under  said  contract;   that  the 
only  consideration  received  or  promised  for 
the  granting  of  said  easement  and  right  to 
cross  said  right  of  way  and  railroad  was  the 
covenant  expressed  In  said  contract  to  do  and 
perform  the  matters  and  things  therein  set 
forth;"    that   acting  under  the  right  given 
by  said  contract,  the  said  Evansville  &  Rich- 
mond Railway  Company  entered  upon  said 
right  of  way  and  tracks,  and  constructed  its 
superstructure,  laid  its  steel,  and  completed 
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its  railway  across  the  same,  and  while  it  con- 
tinued to  own  said  railway  it  so  occupied  said 
crossing  and  tracks.  It  is  further  averred 
that  the  Evansville  &  Richmond  Railway 
Company,  to  secure  certain  bonds,  executed 
its  mortgage  on  its  railway  property,  Udt  at 
the  time  of  the  execution  of  said  mortgage  it 
had  not  constructed  its  railway  at  said  point 
of  crossing,  and  it  did  not  then  have  any  right 
to  or  interest  in  the  property  of  appellant's 
predecessor,  or  right  to  cross  such  right  of 
way  or  tracks,  and  that  said  right  to  so  cross 
was  not  secured  until  long  afterwards,  and  by 
the  said  contract  alone;  that  said  Evansville 
&  Richmond  Railway  Company  defaulted  in 
the  payment  of  said  mortgage  debts,  and  on 
tins  account  said  mortgages  were  foreclosed 
and  all  of  its  rights  and  property  sold  to  pay 
said  indebtedness;  that  at  said  sales  the  Ev- 
ansville &  Richmond  Railway  Company  be- 
came the  purchaser  of  said  rights  and  prop- 
erty; that  its  name  was  changed  to  the  South- 
ern Indiana  Railway  Company,  the  appellee 
herein;  that  since  said  purchase  the  Evans- 
ville &  Richmond  Railway  Company  contin- 
ued to  own  and  operate  said  railway  rights 
and  franchises;  that  the  corporate  name 
thereof  was  afterwards  changed  to  the  South- 
ern Indiana  Railway  Company,  and  since 
said  change  in  name  appellee  has  continued  to 
own  and  operate  said  line  of  railroad  and 
rights  and  franchises  of  its  predecessor  com- 
pany, and  has  "continually  occupied  the  said 
crossing,  and  has  asserted  the  right  and  title 
to  said  easement  under  and  by  virtue  of  the 
title  acquired  at  said  foreclosure  Bales,  and 
not  otherwise."  Each  paragraph  contains  the 
following  averments:  "The  Southern  Indiana 
Railway  Company  obtained  and  took  the  right 
and  title  which  the  said  Evansville  &  Rich- 
mond Railway  Company  acquired  in  and  to 
said  easement  in  said  right  of  way  crossing, 
and  has  ever  since  held  the  same,  and  has 
always  asserted  its  legal  right  to  do  so  under 
said  agreement,  and  by  no  other  source  of 
title."  All  three  paragraphs  aver  that  on 
account  of  the  steep  grade  on  appellant's  road 
at  and  near  the  point  of  crossing,  which  is 
averred  to  be  57  feet  to  the  mile,  it  is  very 
difficult  and  at  times  impossible,  to  stop  its 
south-bound  trains  before  reaching  said  cross- 
ing; that  in  running  its  trains  northward  it 
is  necessary  to  run  at  a  rapid  rate  of  speed, 
in  order  to  obtain  sufficient  momentum  to 
enable  on  engine  to  draw  the  trains  up  and 
over  the  grade;  that  on  account  thereof  there 
has  been  and  will  continue  to  be  great  dan- 
ger of  collision,  which  would  involve  great 
loss  of  life  and  property;  that  if  said  inter- 
locking switch  is  installed  it  will  be  impos- 
sible for  trains  and  engines  to  collide  on  said 
roads  at  said  crossing,  and  all  danger  to  life 
and  property  would  be  thereby  avoided.  Each 
paragraph  also  avers  that  said  contracting 
party,  and  its  successor,  the  appellee,  have 
failed  and  neglected  to  perform  the  conditions 
of  said  contract  on  their  port     The  second 
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paragraph  differs  from  the  first  and  third,  in 
that,  in  addition  to  all  of  said  general  aver- 
ments, It  alleges  that,  pending  the  receiver- 
ship and  foreclosure  proceedings  against  the 
Evansville  &  Richmond  Railway  Company, 
the  Louisville,  New  Albany  &  Chicago  Rail- 
way Company  intervened,  and  asked  that  per- 
formance of  said  contract  be  required,  and 
that,  before  the  trustees  of  the  bondholders 
of  the  said  Evansville  &  Richmond  Railway 
Company  or  the  appellee  acquired  any  inter- 
est in  said  property  under  said  sale,  they  had 
actual  and'  constructive  notice  of  said  con- 
tract and  its  terms  and  provisions.  The 
prayer  of  the  first  and  second  paragraphs  of 
complaint  is  that  appellee  be  required  to  con- 
struct and  maintain  the  interlocking  switch 
provided  for  in  the  contract  sued  on.  The 
prayer  of  the  third  paragraph  is  for  $5,500 
damages,  which  appellant  avers  It  has  sus- 
tained by  reason  of  the  failure  to  perform 
the  contract,  and  that  amount  would  be  re- 
quired to  construct,  etc.,  said  interlocking 
switch. 

Counsel  for  appellee  directed  the  major  part 
of  their  argument  against  the  sufficiency  of  the 
complaint,  on  the  theory  that  the  contract 
sued  on  is  ultra  vires  and  void.  This  conten- 
tion is  based  upon  the  sixth  subdivision  of 
the  contract,  which  we  nave  above  quoted, 
which  it  is  averred  places  an  inhibition  on 
the  party  of  the  second  part  from  running  any 
track  or  tracks  to  or  from  any  stone  quarry 
which  was  connected  with  the  road  of  the 
first  party.  It  is  urged  that  such  an  inhibi- 
tion is  against  public  policy,  and  therefore 
the  contract  cannot  be  enforced.  The  right 
of  one  railroad  to  cross  another  is  a  recog- 
nized right,  and  public  policy  and  the  gen- 
eral Interests  of  the  public  require  it  That 
right  is  regulated  by  statute  in  this  jurisdic- 
tion. Section  3003,  subd.  6,  Horner's  Ann. 
St  1901;  section  5153,  subd.  6,  Burns'  Ann. 
St.  1001.  Provision  is  made,  that,  in  case  one 
railroad  company  desires  to  cross  the  right  of 
way  and  tracks  of  another  and  the  two  com- 
panies cannot  "agree  as  to  the  amount  of 
compensation  to  be  made  therefor,  or  the 
point  or  manner  of  such  crossings  or  connec- 
tions, the  same  shall  be  ascertained  and  de- 
termined by  commissioners,"  etc;  Section 
5154,  Burns'  Ann.  St.  1901.  Section  3904, 
Horner's  Ann.  St  1901,  provides  that  "where 
it  becomes  necessary  for  the  track  of  one 
railroad  company  to  cross  the  track  of  an- 
other railroad  company,  the  company  owning 
the  road  last  constructed  at  such  crossing 
shall,  unless  otherwise  agreed  to  between  such 
companies,  be  at  the  expense  of  constructing 
such  crossing  in  a  manner  to  be  convenient 
and  safe  for  both  companies."  In  the  absence 
of  a  contract  to  the  contrary,  when  such 
crossing  is  constructed,  the  statute  (section 
3905,  Bums'  Ann.  St.  1901)  makes  it  the  duty 
of  each  company  to  maintain  and  keep  In  re- 
pair its  own  track,  so  as  at  all  times  to  pro- 
vide a  ready,  safe,  and  convenient  crossing 


of  all  locomotives  or  trains  passing  on  either 
road  at  such  point 

Independent  of  any  statutory  provisions,  I 
have  no  doubt  of  the  right  of  two  railroad 
companies  to  contract  between  themselves 
upon  what  terms  and  conditions  whose  line 
of  road  is  last  constructed  may  cross  the  oth- 
er. Possessing  such  right,  it  carries  with  it 
the  additional  right  to  contract  as  to  the  kind 
and  character  of  the  crossing,  the  terms 
thereof,  and  fix  the  burden  by  which  it  shall 
be  maintained.  This  right  it  must  be  un- 
derstood, cannot  be  exercised  to  the  detri- 
ment of  the  public,  nor  in  contravention  of 
public  policy.  Having  a  right  to  so  contract, 
it  is  the  duty  of  the  courts  to  enforce  such 
contracts,  if  they  are  in  all  things  valid. 
It  must  be  kept  in  mind  that,  where  two 
railroads  Intersect  or  cross,  the  one  last  con- 
structed does  not  acquire  any  title  to  the 
right  of  way,  property,  and  track  of  the  orig- 
inal road,  but  only  acquires  an  easement 
therein.  In  the  case  I  am  now  considering 
there  is  no  doubt  but  what  the  two  original 
contracting  companies  had  a  right  to  con- 
tract between  themselves  whereby  the  "par- 
ty of  the  second  part"  bound  itself  to  con- 
struct and  maintain  at  the  point  of  crossing 
an  interlocking  switch.  By  entering  into  the 
contract  the  "party  of  the  first  part"  parted 
with  a  valuable  right  in  that  by  crossing  its 
tracks  the  latter  company  would,  to  some  ex- 
tent at  least,  interfere  with  the  free  and  un- 
interrupted use  of  its  property,  which  it  pre- 
viously enjoyed.  By  virtue  of  the  terms  of 
the  contract  the  "party  of  the  second  part" 
acquired  and  enjoyed  all  the  rights  and 
benefits  thereby  conferred  upon  it  The  ap- 
pellee here  is  now  enjoying  such  rights  and 
benefits  by  succession. 

If,  under  the  contract,  appellee's  predeces- 
sor acquired  an  easement  and  of  this  there 
can  be  no  doubt,  then  the  first  question  for 
determination  is:  Did  such  easement  pass 
to  appellee?  The  complaint  avers  that  ap- 
pellant succeeded  to  all  rights,  privileges, 
property,  and  contracts  of  the  Louisville. 
New- Albany  &  Chicago  Railway  Company, 
and  that  appellee,  in  the  foreclosure  proceed- 
ings and  purchase  thereunder,  acquired  all 
the  rights,  privileges,  property,  etc,  of  the 
Evansville  &  Richmond  Railway  Company. 
It  Is  hard  to  conceive,  from  a  legal  or  equi- 
table standpoint,  how  under  such  conditions 
and'  circumstances  either  of  the  succeeding 
companies  could  acquire  all  the  beneficial 
rights,  privileges,  property,  etc.,  of  their 
predecessors,  and  be  relieved  of  all  their 
burdens.  By  the  terms  of  the  contract,  ap- 
pellee's predecessor  acquired  a  right  of  way 
over  and  across  the  private  property  of 
the  Louisville,  New  Albany  &  Chicago  Rail- 
way Company.  Thus  by  the  contract  a  cove- 
nant was  created,  which  covenant  runs  with 
the  use  of  such  way,  and,  under  the  authori- 
ties, is  binding  upon  the  appellee,  which  sue* 
ceeded  to  the  rights,  etc.,  of  one  of  the  con- 
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tracting  parties.  Dayton,  etc.,  By.  y.  Lew- 
ton,  20  Ohio  St  401;  Midland  By.  v.  Fisher, 
125  Ind.  19,  24  N.  E.  756,  8  L.  B  A.  004, 
21  Am.  St  Bep.  189;  Lake  Erie  By.  v. 
Priest,  131  Ind.  413,  416,  31  N.  E.  77;  Toledo, 
St  L.  &  K.  C.  R.  Co.  v.  Cosand,  6  Ind.  App. 
222,  224,  33  N.  E.  251;  L.  E.  By.  v.  Griffin, 
25  Ind.  App.  138,  142,  53  N.  E.  1042,  57  N.  E. 
722.  Appellee  caqnot  assert  Its  right  to 
exercise  the  beneficial  privileges  given  by  the 
contract,  and  at  the  same  time  repudiate 
its  covenants.  It  enjoys  its  easement  to  cross 
appellant's  tracks,  side  tracks,  and  right  of 
way,  and  unless  there  is  something  in  the 
contract  itself  to  exempt  it  from  perform- 
ance, as,  for  instance,  the  contract  is  ultra 
vires,  then  it  Is  bound  to  perform.  To  per- 
mit it  to  retain  Its  rights  and  privileges,  and 
repudiate  its  burdensome  obligations— its 
covenants— would  be  antagonistic  to  the 
broad  and  wholesome  principles  of  equity, 
and  shock  good  conscience.  Louisville,  etc., 
Ry.  Co.  v.  Power,  119  Ind.  269,  272,  21  N.  E. 
751;  Bloomfleld  By.  Co.  v.  Grace,  112  Ind. 
128,  13  N.  E.  680;  Lake  Erie,  etc.,  Ry.  Co. 
v.  Griffin,  107  Ind.  464,  8  N.  E  451;  Midland 
By.  Co.  v.  Fisher,  supra;  Joy  v.  St.  Louis, 
138  U.  S.  1,  11  Sup.  Ct  243,  34  L.  Ed.  843. 
See,  also,  Brannon  v.  May,  42  Ind.  92;  Hazlett 
v.  Sinclair,  70  Ind.  488,  40  Am.  Bep.  254. 

The  question  of  controlling  influence,  and 
the  one  possibly  fraught  with  the  greatest 
difficulty,  la  that  raised  by  appellee— that  by 
reason  of  the  sixth  clause  or  subdivision  of 
the  contract  It  Is  ultra  vires.  Under  the 
facts  pleaded,  it  can  only  be  held  to  be  ultra 
vires  upon  two  grounds:  First,  that  the 
contract  was  prohibited  by  statute;  or,  sec- 
ond, that  It  Is  against  public  policy.  It  is 
certain  thaf  there  was  no  statutory  Inhibi- 
tion forbidding  the  contract,  and  hence,  If 
ultra  vires,  It  is  because  it  was  against  public 
policy.  In  this  connection,  it  is  well  to  con- 
sider, first,'  the  power  of  two  corporations  to 
enter  into  contracts.  Generally  speaking, 
there  Is  no  question  but  what  they  possess 
such  power.  The  contracting  parties  here, 
therefore,  had  the  right  and  authority  to 
agree  between  themselves  that  "the  party  of 
the  second  part"  might  cross  the  right  of 
way  and  tracks  of  "the  party  of  the  first 
part"  The  statute  above  cited  specifically 
creates  such  right  The  right  to  contract 
Implies  the  right  to  fix  the  terms  of  the  con- 
tract The  contract  is  now  an  executed  one, 
viz.,  the  appellee  Is  In  full  enjoyment  of  all 
the  rights  and  privileges  granted  to  its 
predecessor,  and  to  which  it  succeeded. 
"While  it  continues  In  the  enjoyment  of  such 
rights  and  privileges,  and  in  the  possession 
and  use  of  the  easement  thus  granted  to  it, 
can  it  in  equity  deny  the  validity  of  the 
contract? 

For  the  purposes  of  the  determination  of 
tills  question,  let  it  be  conceded  that  the 
contract  was  ultra  vires.  When  this  con- 
tract was  executed  "the  party  of  the  second 
part"  bad  no  right  to  any  part  of  appellant's 


right  of  way,  over  which  to  effect  a  crossing, 
except  a  statutory  right  Xt  did  not  proceed 
under  the  statute,  but  selected  its  remedy  by 
contract.  Under  that  contract  it  took-  pos- 
session, and  still  retains  and  enjoys  pos- 
session. If  inquiry  should  be  made  of  ap- 
pellee by  what  right  it  crosses  appellant's 
right  of  way  and  tracks,  and  thus  occupies 
the  same,  it  would  have  to  answer  that  it 
was  by  reason  of  the  right  acquired  by  the 
contract  In  Louisville,  etc.,  By.  Co.  v.  Pow- 
er, supra,  appellant  was  occupying  its  right 
of  way  under  a  deed,  and  it  sought  to  deny 
its  validity  because  no  grantee  was  named 
therein.  It  was  held  that,  holding  the  land 
under  the  deed  as  it  did,  it  was  bound  to 
perform  its  contract  to  fence  its  right  of 
way.  In  Midland  By.  Co.  v.  Fi6her,  supra, 
it  was  held  that  one  who  takes  a  privilege 
in  land  to  which  a  burden  is  annexed  has 
no  right  to  claim  the  privilege  and  deny  the 
responsibility  of  the  burden;  that  a  party 
who  acquires  such  a  privilege  acquires  it 
subject  to  the  conditions  and  burdens  bound 
up  with  It,  and  must,  if  lie  asserts  a  right 
to  the  privilege,  bear  the  burden  which  the 
contract  creating  the  privilege  brought  into 
existence.  The  court  said:  "The  one  he  can- 
not have  at  the  expense  of  the  other."  The 
case  of  Nashua,  etc.,  By.  Co.  v.  Boston,  etc.. 
By.  Co.  (C.  C.)  19  Fed.  804,  was  where  the 
two  companies  entered  into  a  pooling  agree- 
ment While  acting  under  the  agreement 
one  company  received  money  to  which  the 
other  was  entitled.  In  an  action  to  recover 
for  the  money  so  received,  the  defendant  in- 
terposed the  defense  that  the  contract  was 
invalid.  It  was  held  that,  though  the  pool- 
ing contract  was  not  within  the  corporate 
powers  of  the  two  companies,  it  could  afford 
no  defense  to  the  Boston  Company,  when 
called  upon  to  restore 'to  the  plaintiff  the  sum 
received  in  excess  of  Its  due.  The  decision 
was  based  upon  the  proposition  that  the  con- 
tract had  been  fully  executed,  and  the  de- 
fendant had  availed  Itself  of  all  the  benefits 
to  be  derived  from  It,  and  was  therefore 
estopped  from  denying  its  validity.  The 
case  of  Central  Trust  Co.  v.  Ohio  Central  By. 
Co.  (C.  C.)  23  Fed.  300,  also  Involved  rights 
growing  out  of  a  pooling  contract  It  was 
held  that  whether  the  contract  was  legal 
or  not,  the  question  was  whether  one  party, 
who  had  received  all  the  expected  benefits 
to  be  derived  from  it,  should  account  for 
the  fruits  of  Its  performance,  which  by  its 
terms  belonged  to  another,  and  which,  con- 
trary to  Its  terms,  It  retained.  The  equitable 
rule  was  there  enforced,  requiring  an  ac- 
counting. 

The  case  of  Joy  v.  St  Louis,  supra,  is  sup- 
portive of  the  principle  of  law  now  under 
consideration.  In  that  case  the  city  of  St. 
Louis  gave- two  railway  companies  the  right 
to  construct  a  track  through  one  of  Its  parks. 
The  agreement  provided  that  other  roads 
should  use  the  track  upon  specific  and  eq- 
uitable terms.    Such  use  was  granted  to  avoid 
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cutting  up  the  park  by  other  roads.  In  an 
action  to  enforce  that  part  of  the  agreement 
by  one  of  the  roads,  a  defense  was  predicated 
upon  the  proposition  that  the  city  had  no 
right  to  Impose  such  terms.  In  deciding  the 
question  the  court  said:  "In  order  to  obtain 
the  right  of  way  through  the  park,  the  Kansas 
City  Company  subjected  itself  to  the  condi- 
tion Imposed  by  paragraph  9  of  the  tripartite 
agreement,  and  it  is  right  that  that  company 
and  its  successors  should  be  held  to  a  strict 
compliance  with  its  covenant.  The  appellants, 
although  enjoying  the  benefit  of  the  $40,000 
expended  by  the  park  commissioners,  and  of 
the  right  of  way  through  the  park,  deny  their 
liability  under  the  agreement,  without  of- 
fering to  return  to  the  grantors  the  property 
obtained  by  the  agreement  Under  such  cir- 
cumstances these  parties  cannot  be  heard  to 
allege  that  the  agreement  was  against  the 
policy  of  the  law."  In  Warren  v.  Jones,  51 
Me.  146,  one  of  the  parties  sold  to  the  other 
his  factory  and  "all  his  trade  and  customers." 
The  purchaser  brought  an  action  against  the 
seller  to  prevent  him  from  entering  into  the 
same  business  in  violation  of  his  contract 
The  seller  contended  that  the  contract  was  in 
restraint  of  trade,  and  hence  was  against 
public  policy.  The  court  tersely  disposed  of 
the  question  by  declaring  that  the  contract 
was  not  against  the  policy  of  the  law,  and, 
even  if  it  was,  the  defendant  could  not  profit 
by  it  and  at  the  same  time  retain  the  consid- 
eration. The  following  cases  are  in  point 
and  illustrative  of  the  question  we  are  now 
considering.  We  cite  them  without  comment: 
Manchester  Ry.  Co.  v.  Concord  Ry.  Co.,  66 
N.  H.  100,  20  Atl.  383,  9  L.  R.  A.  089,  49  Am. 
St  Rep.  582;  Brooks  v.  Martin,  2  Wall.  70, 
17  L.  Ed.  732;  Wiggins  Ferry  Co.  v.  Chicago, 
etc.,  Ry.  Co.,  73  Mo.  389,  39  Am.  Rep.  519. 

The  term  "ultra  vires,"  In  its  literal  sense, 
means  beyond  the  power  or  capacity  of  a  cor- 
poration, company  or  person.  This  must  be 
understood  to  mean  lawful  authority.  Am.  & 
Eng.  Encyc.  of  Law,  vol.  27  (1st  Ed.)  352; 
Century  Diet;  Brown's  Law  Diet;  Anderson's 
Law  Diet  In  modern  Jurisprudence,  the  de- 
fense of  ultra  vires  is  very  generally  regard- 
ed by  the  courts  as  an  ungracious  and  odious 
one,  and  it  now  seems  to  be  firmly  settled  that 
neither  party  to  the  contract  can  avail  him- 
self of  such  defense,  when  the  contract  has 
been  fully  performed  by  the  other  party,  and 
he  has  received  the  full  benefit  of  the  perform- 
ance of  the  contract  If  an  action  cannot  be 
brought  directly  upon  the  contract,  either 
equity  will  grant  relief,  or  an  action  In  some 
other  form  will  lie.  Am.  &  Eng.  Encyc.  of 
Law,  vol.  27,  p.  360;  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504.  It  has 
been  declared  that,  generally  speaking,  the 
rule  of  ultra  vires  prevails  In  full,  force  only 
where  the  contracts  of  corporations  remain 
wholly  executory.  Thompson  v.  Lambert,  44 
Iowa,  239.  Dealings  of  corporations,  which, 
on  their  face  or  according  to  their  apparent 


Import,  are  within  the  powers  granted,  are 
not  to  be  considered  as  illegal  or  unauthor- 
ized, without  some  evidence  tending  to  show 
that  they  are,  of  such  a  character.  In  the 
absence  of  proof,  there  is  no  presumption 
that  the  law  has  been  violated.  Am.  &  Eng. 
Encyc.  of  Law,  vol.  27,  p.  355;  Chautauqua 
County  Bank  v.  Risley,  19  N.  Y.  371,  75  Am. 
Dec.  347;  Allegheny  City  v.  McClurkan,  14 
Pa.  81;  Mitchell  v.  Rome  Ry.  Co.,  17  Ga. 
574;  Oxford  Iron  Co.  v.  -Spradley,  46  Ala. 
98;  Downing  v.  Mt  Washington,  etc.,  Co.,  40 
N.  H.  230;  Union  Water  Co.  v.  Murphy's 
Flat  Flumlng  Co.,  22  Cal.  621.  In  the  case 
of  Bissell  v.  Michigan  Southern  and  Northern 
Indiana  Railroad  Companies,  22  N.  Y.  258, 
the  rule  was  declared  that  when  a  corporation 
received  the  consideration  of  its  contract,  al- 
though It  might  be  unauthorized,  and  a  resti- 
tution would  not  do  complete  Justice,  the  rem- 
edy of  the  other  party  is  not  confined  to  a 
suit  In  disaffirmance  of  the  contract,  but  may 
be  directly  upon  it,  and  would  be  enforced 
under  any  circumstances  of  controlling  equity. 

There  are  numerous  authorities  holding  that 
the  ground  upon  which  the  defense  of  ultra 
vires  Is  most  generally  excluded  is  that  of 
estoppel;  and  this,  of  course,  Is  on  the  basis 
that  the  corporation,  having  received  the 
fruits  of  the  contract,  should  not  be  permitted 
to  plead  want  of  power  in  the  corporation  and 
thus  escape  liability.  This  principle  Is  fully 
discussed  In  volume  27,  Am.  &  Eng.  Encyc.  of 
Law,  p.  361,  and  numerous  authorities  are 
collected  and  cited.  In  the  contract  before 
us,  it  must  be  kept  in  mind  that  the  contract 
was  fully  executed  on  the  part  of  one  of  the 
contracting  parties.  By  it  the  other  party 
got  all  that  it  bargained  for,  and  is  still  en- 
joying Its  fruits.  The  Supreme  Court  of 
Colorado  has  held  that  where  a  corporation 
has  received  the  benefit  of  a  contract  it  may 
not  deny  its  validity.  Denver  Fire  Ins.  Co. 
v.  McClelland,  9  Colo.  11-21,  9  Pac.  771,  59 
Am.  Rep.  134.  And  so  there  Is  a  distinction 
between  ultra  vires  contracts  purely  execu- 
tory and  those  fully  executed  on  one  side. 
Such  distinction  Is  founded  In  reason  and  good 
conscience.  Where  the  contract  has  been  ful- 
ly performed  by  one  of  the  parties,  the  infrac- 
tion of  the  law  has  already  taken  place,  which 
eliminates  all  questions  of  public  policy,  and 
allows  the  courts  to  deal  with  the  contract 
upon  equitable  principles.  Pennsylvania  Ry. 
Co.  v.  St  Louis,  etc.,  Ry.  Co.,  118  U.  S.  290, 
6  Sup.  Ct  1094,  30  L.  Ed.  83;  St  Louis,  ete, 
Ry.  Co.  v.  Terre  Haute,  etc.,  Ry.  Co.,  145  D. 
S.  393, 12  Sup.  Ct  953,  36  L.  Ed.  748;  Thomas 
v.  West  Jersey,  etc.,  Ry.  Co.,  101  V.  8.  71, 
25  L.  Ed.  950;  Mallory  v.  Hanaur  OB  Works, 
86  Tenn.  558,  8  S.  W.  396;  Darst  v.  Gale. 
83  111.  137;  Bradley  v.  Ballard,  55  111.  413,  8 
Am.  Rep.  656. 

Where  one  railroad  corporation  used  the 
roadbed,  rolling  stock,  and  equipments  of  an- 
other, it  was  held  that  it  could  not  set  up  the 
defense  of  ultra  vires  to  a  bill  In  equity  by 
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the  latter  for  an  accounting  and  returning  of 
the  property.  Manchester,  etc.,  By.  Co.  t. 
Concord,  etc.,  By,  Co.,  supra. 

The  language  of  the  court  in  that  case  la  so 
forceful  and  clear  that  we  quote  the  follow- 
ing: "The  defense,  set  up  Is  so  repugnant  to 
the  natural  sense  of  justice,  so  contrary  to 
good  faith  and  fair  dealing,  and  so  opposed 
to  the  weight  of  modern  authority,  that  It 
need  only  be  said  that,'  In  equity  at  least, 
neither  party  to  a  transaction  ultra  vires  simply 
will  be  heard  to  allege  Its  invalidity  while  re- 
taining Its  fruits.  However  the  contractual 
powers  of  the  defendant  may  be  limited  under 
its  charter,  there  is  no  limitation  of  its  power 
to  make  restitution  to  the  other  party.-whose 
money  or  property  It  has  obtained  through  an 
unauthorized  contract;  nor,  as  a  corporation, 
is  it  exempted  from  the  common  obligation  to 
do  Justice  which  binds  individuals,  for  this 
duty  rests  upon  all  persons  alike,  whether 
natural  or  artificial."  See  Memphis,  etc.,  Ry. 
Co.  v.  Dow  (C.  C.)  19  Fed.  388:  Brown  v. 
Atchison,  89  Kan.  37,  17  Pac.  405,  7  Am.  St 
Bep.  515;  Manville  v.  Belden  Mining  Co.  (C. 
C.)  17  Fed.  425;  Union  Lines,  etc.,  Co.  y. 
Boston,  etc.,  Co.,  147  U.  S.  431,  13  Sup.  Ct 
396,  37  L.  Ed.  23;  Buford  v.  Keokuk  Co.,  09 
Mo.  611.  In  Bedford,  etc,  By.  Co.  ▼.  Mc- 
Donald, 17  Iud.  App.  492,  46  N.  B.  1022,  00 
Am.  St  Bep.  172,  it  was  held  that  where  a 
private  corporation  has  entered  into  a  con- 
tract not  immoral  in  itself  and  not  forbidden 
by  any  statute,  and  It  has  been  In  good  faith 
fully  performed  by  the  other  party,  the  cor- 
poration will  not  be  heard  on  the  plea  of  ultra 
vires. '  Thompson's  Corp.  |  6026.  Prima  facie 
all  contracts  of  corporations,  public  or  private, 
are  valid,  and  it  is  incumbent  on  those  who 
Impeach  them  to  show  that  they  are  invalid. 
8mlth  v.  Board,  6  Ind.  App.  153,  33  N.  B. 
243. 

If  there  was  any  doubt  about  the  correct 
meaning  and  interpretation  of  clause  6  of 
the  contract,  it  Is  clarified  by  the  seventh. 
It  is  there  provided  that,  in  consideration  of 
making  a  T  connection,  "it  is  agreed  be- 
tween the  parties  that,  in  case  any  party  or 
parties  require  said  first  party  to  forward 
stone  or  other  car-load  freight  to  the  line  of 
the  second  party,  it  is  agreed  that  the  pro- 
portion of  the  through  freight  from  any 
given  quarry  or  station  accruing  to  the  party 
of  tbe  first  part  shall  not  be  less  than  three 
cents  per  hundred  (100)  pounds."  Thus  it 
appears  that  under  the  contract  appellee  had 
access  to  all  such  quarries,  and  was  entitled 
to  receive,  upon  a  fixed  consideration,  freight 
therefrom  to  be  shipped  over  its  lines.  By 
the  terms  of  the  contract  appellant  was 
bound  to  deliver  the  freight  to  it  In  this 
regard  the  rights  of  the  public  are  protected. 
It  affirmatively  appears  from  the  contract  it- 
self that  the  switches  or  spurs  referred  to 
were  additional  facilities  for  handling  freight 
There  was  a  separate  one  for  each  quarry  or 
customer.    The  duty  of  common  carriers- in 


regard  to  receiving  freight  for  transports. 
tlon  is  fixed  by  statute.  Section  5185,  Burns' 
Ann.  St  1901.  Bailroad  companies  are  not 
required  to  go  off  of  their  lines  to  get  freight 
for  transportation.  They  have  filled  the 
measure  of  their  statutory  duty  to  the  pub- 
lic, in  that  regard,  when  they  have  establish- 
ed and  continue  to  maintain  fixed  places  and 
ordinarily  convenient  accommodations  for 
receivirig  and  discharging  freight  The  stat- 
ute does  not  impose  upon  a  railway  company 
the  duty  of  establishing  a  station  at  any  par- 
ticular place,  except  at  crossings,  and  they 
are  only  "required  to  receive  freight  at  the 
places  established  for  that  purpose.  See' 
People  v.  Kailway  Co.,  104  N.  Y.  5S,  9  N.  E. 
836,  58  Am.  Rep.  484;  Northern  Pac.  Ry.  Co. 
v.  Washington,  142  U.  S.  492,  12  Sup.  Ct  283, 
35  L.  Ed.  1092;  State  v.  Kansas  City,  etc.,  Ry. 
Co.  (Ala.)  25  South.  12C;  State  v.  Des  Moines, 
etc.,  Ry.  Co.  (Iowa)  54  N.  W.  461;  Florida 
Central  Ry.  Co.  v.  State  (Fla.)  13  South.  103, 
20  L.  R.  A  419.  34  Am.  St  Rep.  30.  In  Louis- 
ville, etc.,  Ry.  Co.  v.  Flanagan,  113  Ind.  488, 
14  N.  E.  370,  3  Am.  St.  Rep.  674,  It  was  held 
that  a  railroad  company  was  not  liable  for 
falling  to  furnish  cars,  and  for  not  transport- 
ing goods,  unless  goods  are  offered  at  a  reg- 
ular depot,  or  other  usual  or  designated 
place  for  receiving  freight.  3  Wood,  Ry. 
Law,  1580.  It  logically  follows,  from  what  I 
have  said  and  the  authorities,  that  a  railroad 
company  owes  no  duty  to  a  shipper  or  the 
public  to  receive  freight  at  any  place,  other 
than  that  provided  for  -  that  purpose.  An 
able  and  exhaustive  discussion  of  the  ques- 
tion now  under  consideration  will  be  found 
in  the  following  cases:  Atchison,  etc.,  Ry.  Co. 
v.  Denver,  etc.,  Ry.  Co.,  110  V.  S.  6WAi82,  4 
Sap.  Ct  185,  28  L.  Ed.  291;  Missouri,  etc., 
By.  Co.  v.  Carter  (Tex.  Sup.)  68  S.  W.  159. 

But,  if  that  clause  of  the  contract  which 
seeks  to  prohibit  the  Junior  company  from 
running  any  switches  or  spurs  to  stone  quar- 
ries with  which  tbe  senior  company  was 
then  connected,  etc.,  is  Invalid,  as  being 
against  public  policy  and  in  restraint  of 
trade,  does  it  necessarily  follow  that  it  viti- 
ates the  entire  contract?  If  that  provision 
of  tbe  contract  is  void,  then  no  inhibition  is 
placed  upon  appellee  from  connecting  its  line 
of  road  with  such  stone  quarries  by  switch- 
es. If  that  provision  can  be  eliminated 
without  destroying  the  contract  then  the  re- 
maining provisions  may  be  enforced.  Aside 
from  the  consideration  expressed  In  that  pro^ 
vision,  a  valuable  consideration  moved  to  the 
Junior  company  in  its  acquirement  of  the 
right  to  cross  the  senior  company's  tracks 
and  right  of  way.  By  agreeing  to  let  it  bo 
cross,  it  was  relieved  from  proceeding  under 
the  statute;  also  from  the  assessment  of 
damages  and  tbe  payment  thereof.  A  valu- 
able consideration  passed  to  the  senior  com- 
pany. In  that  the  junior  company  agreed  to 
construct  equip,  and  maintain  an  interlock- 
ing switch,  so  as  to  permit  the  uninterrupted 
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and  safe  running  of  its  trains  over  the  cross- 
ing. These  considerations  were  both  legal 
and  valuable,  so  that,  if  the  consideration 
expressed  in  the  sixth  clause  of  the  contract 
was  illegal,  there  is  sufficient  and  valid  con- 
sideration in  other  provisions  to  support  the 
contract.  It  is  the  law  that,  where  valid 
and  illegal  considerations  in  the  same  con- 
tract are  susceptible  of  division  or  distinc- 
tion, that  part  of  the  consideration  which  is 
legal  may  be  enforced.  Pierce  v.  Pierce,  17 
Ind.  App.  107,  46  N.  E.  480;  Einshwiler, 
Adm'r,  v.  Tyner,  21  Ind.  App.  347,  52  N.  E. 
459,  69  Am.  St.  Rep.  360.  The  recent  case 
of  Trentman  v.  Wahrenburg,  30  Ind.  App. 
304,  65  N.'E.  1057,  is  directly  in  point  That 
was  an  action  on  a  contract,  where  the  de- 
fense interposed  was  that  it  was  void  be- 
cause it  was  in  restraint  of  trade.  The  court 
said:  "But  if  appellee's  contention  should 
be  sustained,  which  it  cannot,  still,  as  the 
complaint  does  not  aver  that  this  part  of  the 
contract  has  been  violated,  the  contract  be- 
ing divisible,  that  part  of  it  which  is  legal 
could  be  enforced."  Quoting  from  Oregon 
Steam  Nav.  Co.  v.  Wlnsor,  87  U.  S.  64,  22  L. 
Ed.  315,  continuing,  it  is  said:  "It  is  laid 
down  by  Chitty  as  a  result  of  the  cases,  and 
his  authorities  support  the  statement,  that 
agreements  in  restraint  of  trade,  whether 
under  seal  or  not,  are  divisible;,  and  accord- 
ingly it  has  been  held  that  when  such  an 
agreement  contains  a  stipulation  which  is 
capable  of  being  construed  dlvisibly,  and 
one  part  thereof  is  void  as  being  in  restraint 
of  trade,  whilst  the  other  is  not,  the  court 
will  give  effect  to  the  latter,  and  will  not 
hold  the  agreement  void  altogether." 

So,  if  it  be  conceded  that  clause  6  of  the 
contract  is  Invalid,  all  of  its  other  provisions 
are  valid;  and,  as  that  which  is  valid  is  di- 
visible from  that  which  is  invalid,  if  in  fact 
it  is,  the  valid  provisions  may  be  enforced. 
And  it  is  worthy  of  remark,  in  this  connec- 
tion, to  say  that  appellant  is  only  seeking  to 
enforce  that  provision  of  the  contract  about 
which  there  is  no  question  as  to  its  validity. 
This  action  is  to  enforce  that  part  of  the 
contract  by  which  the  junior  company 
agreed  to  construct  and  maintain  an  Inter- 
locking switch.  It  is  not,  and  could  npt,  in 
law  or  reason,  be  contended  that  the  two 
companies  could  not  make  that  agreement 
That  agreement  rests  upon  a  sufficient  con- 
sideration. In  this  action  no  right  or  bene- 
fit is  claimed  or  asserted  under  subdivision 
6  of  the  contract  As  it  must  be  conceded 
that  the  provision  of  the  contract  here 
sought  to  be  enforced  is  valid,  the  fact  that 
some  other  provision,  which  no  effort  to  en- 
force is  made  or  claimed,  which  as  asserted 
by  appellee  is  invalid,  and  as  the  contract 
may  stand,  regardless  of  such  asserted  in- 
valid provision,  relief  should  be  given,  to  the 
end  that  that  part  of  the  contract  which  is 
valid  could  be  enforced,  and  the  rights  and 
equities  of  the  parties  preserved.    City  of 


Valparaiso  v.  Valparaiso,  etc.,  30  Ind.  App. 
316,  65  N.  E.  1063. 

In  the  case  of  Hitchcock  v.  City  of  Galves- 
ton, 96  U.  S.  341,  24  L.  Ed.  659,  is  a  very 
able  discussion  of  the  question  we  are  now 
considering.  That  action  grew  out  of  a  con- 
tract between  appellant'  and  appellee,  by 
which  the  former  agreed  to  improve  and 
pave  certain  streets,  and  the  latter  agreed  to 
make  payment  in  certain  bonds.  The  conten- 
tion of  the  appellee  was  that  the  city  bad  no 
right  to  issue  bonds'  for  that  purpose,  and 
that  therefore  the  whole  contract  was  inop^ 
erative  and  void.  It  was  held  that,  if  the 
city  had  no  authority  to  issue  bonds,  it  did 
not  follow  that  the  contract  was  wholly  il- 
legal and  void,  or  that  the  plaintiff  had  no 
right  under  it  The  court  said:  "They  are 
not  suing  upon  the  bonds,  and  it  is  not  neces- 
sary to  their  success  that  they  should  assert 
the  validity  of  those  instruments.  It  is 
enough  for  them  that  the  city  council  have, 
power  to  enter  into  a  contract  for  the  im- 
provement of  the  sidewalks;  that  such  a 
contract  was  made  with  them;  that  under  it 
they  have  proceeded  to  furnish  materials  and 
do  work,  as  well  as  to  assume  liabilities;  that 
the  city  has  received,  and  now  enjoys,  the 
benefit  of  what  they  have  done  and  furnish- 
ed; that  for  these  things  the  city  promised 
to  pay;  and  that,  after  having  received  the 
benefit  of  the  contract,  the  city  has  broken 
it  It  matters  not  that  the  promise  was  to 
pay  in  a  manner  not  authorized  by  law. 
*  *  *  The  contract  between  the  parties  is 
in  force,  so  far  as  it  is  lawful.  *  *  *  Hav- 
ing received  benefits  at  the  expense  of  the 
other  contracting  party,  it  cannot  object  that 
it  was  not  empowered  to  perform  what  it 
promised  in  return  in  the  mode  in  which  it 
promised  to  perform." 

The  case  of  Nebraska  City  v.  Gas  Co.,  9 
Neb.  339,  2  N.  W.  870,  was  where  the  ap- 
pellee sued  appellant  to  recover  the  contract 
price  of  gas  furnished  the  city  for  a  certain 
month.  The  city  defended  on  the  ground 
that  the  contract  contained  certajp  illegal 
provisions  respecting  the  exemption  of  prop- 
erty from  taxation,  etc.  It  was  held  that, 
admitting  that  in  the  particulars  designated 
the  city  authorities  exceeded  then-  powers, 
which  was  not  decided,  that  would  be  no  de- 
fense to  the  action;  that  under  the  charter 
they  were  authorized  to  contract  for  lighting 
the  streets  with  gas,  and  to  bind  the  city  for 
the  price  agreed  upon;  and  that  so  long  as 
the  city  voluntarily  received  gaslight  under 
the  provisions  of  the  contract  it  could  not 
resist  payment  of  the  agreed  price  simply  be- 
cause of  the  alleged  illegal  promises  as  to 
the  particular  fund  from  which  the  money 
should  be  drawn.  The  court  said:  "The  con- 
sideration for  these  promises  being  entirely 
legal,  and  the  price  agreed  upon  being  paya- 
ble, if  not  otherwise,  out  of  the  general  fund, 
these  objectionable  provisions  may,  if  neces- 
sary, be  rejected,  and  the  rest  of  the  con- 
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tract  permitted  to  stand,  especially  where,  as- 
hare,  the  city  has  received  the  consideration 
for  which  the  promises  were  made.  Chitty, 
Cont  $  674.  If  the  city  were  resisting  a  tax 
levied  in  violation  of  this  agreement,  or  if 
they  were  endeavoring. to  compel  payment  of 
a  gas  bill  out  of  the  sinking  fund,  the  argu- 
ment of  counsel  for  the  city  in  this  behalf 
would  be  entitled  to  great  weight;  but  under 
the  issues  in  this  case  we  deem  it  altogether 
inapplicable."  Argentl  v.  City  of  San  Fran- 
cisco, 16  Cal.  255,  264?  City  of  Brennam  v. 
Water  Co.  (Tex.  Sup.)  4  S.  W.  143;  Dodge  v. 
City  of  Council  Bluffs,  57  Iowa,  660,  10  N. 
W.  886;  Maher  v.  City  of  Chicago,  38  111.  266. 

This  is  not  an  action  to  enforce  any  right 
under  the  sixth  subdivision  of  the  contract, 
but  to  secure  to  appellant  the  consideration 
moving  to  it  in  the  promise  to  construct,  etc., 
an  interlocking  switch.  In  other  words,  it  is 
an  action  to  require  appellee  to  do  that  which 
it  agreed  to  do,  and  which  It  has  an  unques- 
tioned right  to  bind  Itself  to  do.  It  will  be 
time  to  consider  any  question  that  may  arise 
affecting  the  rights  of  the  parties  or  the  pub- 
lic, as  fixed  by  the  sixth  subdivision  of  the 
contract,  when  that  question  Is  presented. 
It  is  not  before  us  now.  That  clause  of  the 
contract  may  be  eliminated,  and  the  contract 
be  enforced  as  to  the  immediate  rights  of  the 
parties  under  It  It  is  far  more  Important 
to  protect  life  and  property  by  requiring  ap- 
pellee to  comply  with  its  contract  to  erect 
and  maintain  an  interlocking  switch,  and 
more  to  the  interest  of  the  public,  than  is  It 
to  seek  the  aid  of  courts  to  annul  a  part  of 
the  contract  under  which  the  complaining 
party  Is  not  seeking  redress,  but  by  which  it 
secured  all  the  rights  it  desired  and  still  con- 
tinues to  enjoy  such  rights.  In  Russel  v. 
Pittsburgh,  etc.,  Ry.  Co.,  157  Ind.  305,  61  N. 
B.  678,  55  L.  R.  A.  253,  87  Am.  St.  Rep.  214, 
the  court  quoted  approvingly  from  Baltimore, 
etc.,  Ry.  Co.  v.  Voight,  170  U.  S.  408,  20  Sup. 
Ct  385,  44  L.  Ed.  560,  the  following:  "It 
must  not  be  forgotten  that  the  right  of  pri- 
vate contract  Is  no  small  part  of  the  liberty 
of  the  citizen,  and.  that  the  usual  and  most 
Important  functions  of  courts  of  justice  is 
rather  to  maintain  and  enforce  contracts  than 
to  enable  parties  thereto  to  escape  from  their 
obligation  on  the  pretext  of  public  policy,  un- 
less It  clearly  appears  that  they  contravene 
public  right  or  the  public  welfare." 

One  who  seeks  to  put  restraint  upon  the 
freedom  of  contracts  must  make  it  plainly 
and  obviously  clear  that  the  contract  in  ques- 
tion is  void.  Payne  v.  Terre  Haute,  etc.,  Ry. 
Co.,  157  Ind.  616,  62  N.  E.  472,  56  L.  R.  A. 
472.  Common  honesty,  good  conscience,  and 
well-settled  principles  of  equity  demand  that 
appellee  should  perform  the  burdens  of  its 
contract  while  it  continues  to  enjoy  the  bene- 
fits and  fruits  derived  from  It. 

The  judgment  should  be  reversed,  and  the 
court  below  be  directed  to  overrule  the  de- 
murrer to  each  paragraph  of  the  complaint. 


(178  N.  T.  310) 

AUSTIN  v.  BARTIiETT. 

(Court  of  Appeals  of  New  York.     April  26, 

1904.) 

EVIDENCE— DECLARATIONS— BES  GESTAE. 

1.'  Plaintiff  sued  to  recover  for  injuries  caused 
by  a  vicious  dog  alleged  to  belong  to  defendant, 
and  the  ownership  of  the  doe  was  in  issue. 
Held,  that  self-serving  declarations  made  after 
the  injury  by  plaintiff,  in  the  absence  of  de- 
fendant* that  it  was  his  dog,  and  not  that  of 
his  tenant,  which  frightened  her  horse,  are  In- 
admissible as  part  of  the  res  geatse. 

2.  In  an  action  for  injuries  received,  caused  by 
an  attack  of  a  vicious  dog  belonging  to  defend- 
ant, evidence  that,  after  the  injuries,  defendant 
did  not  call  on  plaintiff,  is  inadmissible ;  its 
only  object  being  to  arouse  the  prejudice  of  the 
jury. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  L.ena  G.  Austin  against  Rush 
Bartlett  From  a  judgment  of  the  Appellate 
Division  modifying  a  judgment  for  plaintiff 
(73  N.  Y.  Supp.  156),  defendant  appeals.  Re- 
versed. 

See  77  N.  Y.  Supp.  1121. 

William  Kernan  and  Charles  D.  Thomas, 
for  appellant  P.  C  J.  De  Angells,  for  re- 
spondent 

VANN,  J.  The  plaintiff  alleged  In  her  com- 
plaint that  on  and  for  a  long  time  prior  to 
the  4th  of  September,  1889,  the  defendant 
kept  on  his  farm  in  the  town  of  Wlnfleld, 
Herkimer  county,  a  savage  dog,  which,  to  bis 
knowledge,  was  accustomed  to  rush  out  and 
bite  horses  passing  along  on  the  public  high- 
way. At  about  sundown  on  the  day  last 
named,  while  she  was  driving  on  the  street 
In  front  of  the  defendant's  residence,  said  dog 
flew  out  and  bit  her  horse,  causing  him  to 
-run  away  and  throw  her  out  whereby  she 
was  seriously  injured.  The  defendant  denied 
every  allegation  of  the  complaint  and  al- 
leged that  the  plaintiff,  when  slightly  injured 
by  an  accident  for  which  he  was  not  respon- 
sible, aggravated  her  injuries  by  voluntarily 
submitting  to  treatment  by  unskillful  and  un- 
professional attendants.  There  was  much 
evidence  to  support  the  allegations  of  the 
complaint,  and  some  tending  to  show  that  the 
dog  which  bit  the  horse  belonged  to  one  Hen- 
ry Hinckley,  a  tenant  of  the  defendant  who 
resided  about  65  rods  from  him,  but  on  the 
same  farm.  The  question  as  to  the  owner- 
ship of  the  dog  that  did  the  mischief  was 
submitted  to  the  jury,  with  the  other  ques- 
tions in  the  case,  and  a  verdict  was  rendered 
In  favor  of  the  plaintiff  for  the  sum  of  $8,000. 
Upon  appeal  the  Appellate  Division  reversed 
the  judgment  and  ordered  a  new  trial,  unless 
the  plaintiff  should  stipulate  to  reduce  the 
recovery  to  $4,000,  in  which  event  it  was 
directed  that  the  judgment  should  be  affirm- 
ed, without  costs  of  the  appeal  to  either  par- 
ty. The  plaintiff  filed  a  stipulation  accord- 
ingly, whereupon  the  judgment  as  thus  modi- 
fied, was  unanimously  affirmed,  and  the  de- 
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fendant,   after  obtaining  permission,   came 
here. 

During  the  trial  much  evidence  was  re- 
ceived, subject  to  objection  and  exception  on 
the  part  of  the  defendant,  and  two  of  the 
rulings  involve  reversible  error: 

1.  It  appeared  that  the  horse,  after  he  was1 
frightened  by  the  dog,  ran  into  the  barnyard 
of  the  defendant,  where  the  plaintiff  was 
thrown  out  and  injured.  Shortly  after  the 
accident  she  led  her  horse  home,  a  distance 
of  about  120  rods,  and  put  him  in  the  stable. 
At  this  time  she  did  not  suppose  her  injuries 
were  serious,  and,  missing  her  pocketbook, 
She  procured  a  lantern,  as  it  was  then  dark, 
and,  about  30  minutes  after  the  accident, 
went  back  to  the  place  where  it  occurred. 
She  found  the  pocketbook,  and  was  walking 
home,  when  Henry  Hinckley  overtook  her, 
and  walked  along  with  her  as  far  as  his 
house.  She  testified  that  during  this  walk 
she  blew  out  her  lantern,  withdrew  to  the 
shelter  of  some  trees,  pulled  down  her  stock- 
ing, and  examined  her  knee  to  see  if  it  was 
hurt  Mr.  Hinckley  was  called  for  the  de- 
fendant, and  on  bis  direct  examination,  after 
giving  other  evidence,  denied  this  story  of 
the  plaintiff,  but  he  did  not  swear  to  any 
conversation  that  be  had  with  her  during  the 
walk.  On  bis  cross-examination,  however, 
the  plaintiff  went  into  the  conversation,  and 
called  for  his  version  of  what  was  said  be- 
tween herself  and  the  witness  in  relation  to 
which  dog  frightened  the  horse.  His  account 
was  unsatisfactory,  as  the  counsel  for  the 
plaintiff  called  her  in  rebuttal  to  contradict 
him,  and,  subject  to  objection  and  exception, 
she  was  allowed  to  state  her  own  declara- 
tions, as  well  as  those  of  Hinckley,  in  relation 
to  the  two  dogs,  their  habits,  eta  Some  of 
these  declarations  had  been  received  without 
objection,  when  the  defendant  moved  "to 
strike  out  of  the  record  what  Hinckley  has 
said  about  his  dog.  or  the  habits  of  Bartlett's 
dog  or  of  any  dogs."  The  court  thereupon 
remarked:  "I  think  that  will  have  to  be 
stricken  out.  I  will  leave  in  the  case  a  state- 
ment of  whether  he  Inquired  whether  his  dog 
was  engaged  in  it,  or  not,  and  that  she  said 
It  was  not"  Exception  was  taken  by  the 
defendant's  counsel.  Subject  to  the  objection 
that  the  evidence  was  immaterial  and  Incom- 
petent and  that  the  declaration  could  not 
affect  the  defendant  the  plaintiff  was  allow- 
ed, under  exception,  to  testify  as  follows: 
"Q.  Did  Hinckley  say  to  you  that  'If  my 
dog  was  there,  I  will  kill  him?*  A.  Yes,  sir. 
Q.  When,  did  he  say?  A.  He  said  he  would 
kill  him  that  night;  he  would  not  keep  him 
another  day.  Q.  Did  you  reply  to  him,  'You 
need  not  kill  your  dog,  because  he  did  not 
do  it?*  A.  Yes,  sir;  he  was  not  there."  The 
defendant  also  moved  to  strike  out  these 
questions  and  answers,  but  the  court  refused, 
and  he  again  excepted.  This  evidence  was 
received,  as  the  trial  justice  remarked,  "not 
on  the  ground  that  his  declarations  are  com- 
petent against  your  man,  but  simply  as  a 


contradiction  of  Hinckley."    Assuming  that 
the  court  could  properly   have  refused  to 
strike  out  the  evidence  received  without  ob- 
jection, leaving  the  defendant  to  protect  him- 
self by  a  request  to  charge  upon  the  subject, 
since  the  motion  was  entertained,  a  part  of 
the  evidence  struck  out  and  the  rest  allowed 
to  stand,  there  was  a  distinct  ruling  that  the 
portion  remaining  in  the  case  was  competent 
for  the  consideration  of  the  jury.    The  excep- 
tions taken  to  this  ruling,  and  to  the  allow- 
ance of  the  questions  subsequently  objected 
to,  raised  the  question  whether  evidence  of 
declarations  made  in  the  absence  of  the  de- 
fendant was  competent  against  him.     This 
evidence  was  not  competent  for  the  purpose 
of  contradicting  Hinckley,  because  he  bad  not 
testified  upon  the  subject  at  the  Instance  of 
the  defendant,  but  only  on  the  cross-examina- 
tion of  the  plaintiff,  who  thus  made  him  her 
own  witness  to  that  extent    Kay  v.  Metro- 
politan Street  Ry.  Co.,  163  N.  Y.  447,  451, 
57  N.  E.  751.    It  Is  a  general  rule  that  state- 
ments made  in  the  absence  of  a  party  by  one 
who  did  not  speak  by  his  authority  are  in- 
competent Self-serving  declarations  made  by 
the  plaintiff  when  the  defendant  was  not 
present  to  the  effect  that  it  was  his  dog,  and 
not  Hinckley's,  that  frightened  the  plaintiff's 
horse,  were  a  mere  narrative  of  a  past  trans- 
action, inadmissible  as  part  of  the  res  gestae 
or  for  any  purpose.    As  this  court  once  said! 
"The  res  gestae,  speaking  generally,  was  the 
accident.    These  declarations  were  no  part  of 
that;   were  not  made  at  the  same  time,  or 
so   nearly   contemporaneous    with   it  as  to 
characterize  it  or  throw  any  light  upon  It 
They  are  purely  narrative,  giving  an  account 
of  a  transaction  not  partly  past  but  wholly 
past  and  completed."    Waldele  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  95  N.  Y.  274,  278,  47  Am. 
Rep.  41.    What  was  said  during  the  walk 
in  no  wise  qualified  or  characterized  what 
was  done,  for  it  related  to  a  different  subject 
What  was  done  by  the  plaintiff  was  com- 
petent evidence  for  the  defendant  as  an  act 
bearing   upon   the   extent   of  her  Injuries. 
What  was  said  either  by  her  or  by  Hinckley 
related  to  the  cause  of  the  Injury,  and  bad  no 
connection  with  the  extent  thereof.    The  de- 
fendant, by  showing  what  was  done,  did  not 
open  the  plaintiff's  mouth  so  that  she  could 
testify  to  what  was  said  upon  a  wholly  differ- 
ent subject  hi  the  absence  of  the  defendant 
Martin  v.  N.  Y.,  N.  H.  &  Hartford  R.  R.  Co., 
103  N.  Y.  G26,  0  N.  E.  605;   Sherman  v.  D, 
L.  &  W.  R.  R.  Co.,  106  N.  Y.  542,  546,  13 
N.  E.  616,  617.    In  the  case  last  cited  the 
court  said:    "It  is  perfectly  evident  that  the 
conversation  about  which  the  brakeman  was 
interrogated  on  his  cross-examination  was  a 
conversation  after  the  accident  had  happen- 
ed, and  was  aimed  at  drawing  out  a  state- 
ment from  the  witness  as  to  how  the  accident 
had  occurred  or  what  caused  it  and  whose 
fault  It  was.    That  evidence  was  plainly  in- 
admissible against  the  defendant    *    *    • 
The  evidence  being  in  its  nature  Inadmissible, 
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the  plaintiff  could  not  obtain  the  benefit  of  it 
by  cross-examining  the  brakeman  In  regard 
to  It,  and,  upon  his  denying  It,  seek  to  prove 
it  by  another  witness  under  the  guise  of  con- 
tradicting the  brakeman."*  The  ownership 
of  the  dog  that  attacked  the  plaintiff's  horse 
was  a  contested  question  of  fact  which  was 
submitted  to  the  jury,  and  declarations  made 
so  soon  after  the  accident,  when  the  recol- 
lection was  fresh  and  mistake  improbable, 
"must  have  had  weight  with  them  in  deter- 
mining that  question."  They  naturally  tend- 
ed to  Induce  the  jury  to  believe  that  the 
source  of  the  trouble  was  not  Hinckley's  dog, 
but  the  defendant's,  and  we  cannot  assume 
that  the  evidence  was  harmless,  or  that  it 
had  no  material  effect  upon  the  verdict 

.2.  After  the  defendant  had  testified  and 
had  left  the  witness  stand,  he  was  recalled 
by  the  plaintiff  for  further  cross-examina- 
tion, and  was  asked  how  soon  after  the  ac- 
cident he  learned  that  she  was  hurt  Sub- 
ject to  objection  and  exception,  he  answered 
that  it  was  10  or  12  days.  He  was  then 
asked:  "Did  you  ever  call  upon  her?"  This 
was  objected  to  as  incompetent  and  imma- 
terial, but  the  objection  was  overruled,  an 
exception  taken,  and  the  defendant  answer- 
ed: "No,  sir;  I  was  never  inside  the  house 
but  once."  Whether  the  defendant  acted  in 
a  neighborly  way,  or  not,  toward  the  plain- 
tiff after  her  misfortune,  had  no  bearing 
upon  the  cause  or  effect  of  the  injury,  and 
was  clearly  Inadmissible  for  any  purpose. 
It  furnished  no  lawful  aid  to  the  jury,  but 
was  calculated  to  lead  them  away  from  the 
issues,  and  to  arouse  in  their  minds  sym- 
pathy for  the  plaintiff  and  prejudice  against 
the  defendant.  Prejudice  and  sympathy  are 
dangerous  elements  in  a  lawsuit,  and  evi- 
dence having  as  Its  sole  object  or  effect  an 
appeal  to  either  is  condemned  by  the  courts. 
We  recently  reversed  a  judgment  because 
evidence  was  received  as  to  the  number  and 
needs  of  the  relatives  of  a  decedent  killed, 
as  it  was  alleged,  by  the  negligence  of  the 
defendant,  although  they  were  not  entitled 
to  any  part  of  the  recovery.  Lipp  v.  Otis 
Bros.  &  Co.,  161  N.  Y.  559,  56  N.  E.  79,  In 
another  negligence  case  we  reversed  because 
a  photograph  of  the  deceased  was  received 
in  evidence,  thus  Introducing  a  personal  ele- 
ment for  the  consideration  of  the  jury. 
Smith  v.  Lehigh  Valley  R.  B.  Co.,  177  N.  Y. 
379,  69  N.  E.  729,  70  N.  E.  1.  Courts  should 
be  particularly  careful  to  protect  the  rights 
of  defendants  in  actions  for  personal  inju- 
ries alleged  to  have  been  caused  by  negli- 
gence, because  juries  so  frequently  find  negli- 
gence on  insufficient  grounds,  when  the  plain- 
tiff has  sustained  a  severe  Injury,  and  their 
sympathies  are  awakened  by  suffering  and 
misfortune.  Whether  the  plaintiff's  counsel 
made  eloquent  comments  upon  the  unneigh- 
borly  conduct  of  the  defendant  or  not,  the 
evidence  was  received,  and  it  was  the  duty 
of  the  jury  to  consider  it,  the  same  as  the 
other  evidence  in  the  case,  yet  how  could 


they  consider  it  without  doing  the  defend- 
ant an  injustice?  We  cannot  say  that  it  did 
no  barm,  when  the  jury  found  a  verdict  for 
an  amount  twice  as  large  as  the  judges  of 
the  Appellate  Division,  with  their  control  of 
the  facts,  thought  was  reasonable. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

PARKER,   a  J.,   and   O'BRIEN,   BABT- 

LETT,  CTJLLEN,  and  WERNER,  JJ.,  concur. 
HAIGHT,  J.,  absent 

Judgment  reversed,  etc. 


C178  N.  T.  347) 

GILLESPIE  v.  BBOOKLYN  HEIGHTS  B. 
CO. 

(Court  of  Appeals  of  New  York.    April  26, 
1904.) 

OARBTEBS — MISCONDUCT   OF  EMPLOYES— LIABIL- 
ITY—DAMAQEB. 

1.  A  street  railway  company  la  liable  to  .a  pas- 
senger for  an  injury  to  his  feelings  because  of 
insulting  language  used  by  a  conductor. 

2.  In  an  action  against  a  railroad  to  recover 
for  injuries  to  feelings,  caused  by  insulting  lan- 
guage of  conductor,  the  jury  may  consider  the 
humiliation  and  injury  to  toe  feelings,  but  not 
any  injury  to  the  character  resulting  therefrom. 

3.  Where  a  passenger  on  a  street  car  tender- 
ed the  conductor  an  amount  more  than  the  fare, 
and  asked  for  a  transfer,  and,  after  the  con- 
ductor had  attended  to  another  passenger,  de- 
manded her  change,  whereupon  the  conductor  in 
an  abusive  manner  refused  to  return  any  change, 
but  called  the  passenger  a  deadbeat  and  swind- 
ler, a  directed  verdict  for  plaintiff  for  the 
amount  of  the  change  as  the  extent  of  the  car- 
rier's liability  is  reversible  error. 

Parker,  C  J.,  and  Gray  and  O'Brien,  JJ.,  dis- 
senting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Elizabeth  S.  Gillespie  against 
the  Brooklyn  Heights  Railroad  Company. 
From  a  judgment  of  the  Appellate  Division 
(81  N.  Y.  Supp.  1127)  affirming  a  judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

On  the  26th  of  December,  1900,  the  plain- 
tiff, who  was  a  practicing  physician,  boarded 
one  of  the  defendant's  cars  at  the  corner  of 
Nostrand  avenue  and  Fulton  street  at  about 
10:20  in  the  morning.  As  to  what  thereafter 
occurred  the  plaintiff  testified:  "I  know  who 
the  conductor  was  on  that  car;  Conductor 
Wright  He  came  to  collect  my  fare  Just 
a  few  minutes  after  I  got  on  the  car.  I  gave 
him  a  twenty-five  cent  piece,  and  said  to  him, 
'A  transfer,  please,  to  Reid  avenue.'  Just  at 
that  moment  a  lady  on  the  opposite  side 
called  to  him.  He  crossed,- and  he  went  to 
punch  a  transfer,  and  I  thought  it  was  mine, 
and  I  said  to  him,  'Please  don't  do  that  until 
I  speak  with  you.'  He  paid  no  attention. 
After  he  gave  the  lady  her  transfer,  I  said 
to  him:  'Won't  you  please  come  here?   I  wish 

1  L  See  Carriers,  vol.  8,  Cent.  Dig.  5  1121. 
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to  speak  to  70a  about  toe  transfer?'  So  he 
came  across  very  growly  and  roughly,  and 
wanted  to  know,  'What  Is  the  matter  with 
yesT.  I  said,  'Won't  yon  please  tell  me— I 
don't  know  much  about  those  streets  away 
np  here— which  would  be  the  nearest,  Reld 
avenue  or  Sumner  avenue,  to  Stuyvesant  ave- 
nue.' He  said,  "We  don't  have  any  Reld 
avenue  transfers;  we  transfer  at  Sumner 
avenue.'  'Well,'  I  said  then,  'I  thank  yon; 
please  give  me  a  transfer  for  Sumner  ave- 
nue and  my  change;'  and  he  actually  hol- 
lowed at  me,  'What  change?'  I  said,  The 
money  I  gave  you,  twenty-five  cents;  and  I 
want  my  change;'  and  he  put  his  hands  in 
his  pocket,  and  he  pulled  out  a  whole  hand- 
ful of  pennies  or  nickels.  He  said,  'Do  you 
see  any  twenty-five  cents  there?"  He  said: 
'It  is  the  likes  of  ye.  You  are  a  deadbeat 
You  are  a  swindler.  I  know  the  likes  of 
ye.'  He  said,  *You  didn't  give  me  twenty- 
five  cents.'  The  lady  that  sat  next  to  me  set 
the  conductor  right  She  said  to  him,  'I  am 
sure,  sir,  she  gave  you  a  quarter  of  a  dollar; 
I  saw  her  give  it  to  you;'  and  he  turned. 
•Well,  perhaps  yon  are  a  friend  of  hers.' 
Then  he  said  that  deadbeats  like  me,  hev 
knew  that  every  day  they  were  traveling  on 
the  cars;  he  knew  the  swindlers  and  the 
deadbeats.  'But  you  can't  deadbeat  me.  I 
know  you.  Yon  belong  to  them;'  and  he  said 
then,  'Why,  pnly  here  the  other  day  I  had 
just  such  a  woman  as  you  trying  to  dead- 
beat  me  out  of  money;'  and  I  said,  'I  want 
my  change,  and  I  don't  want  such  insolence.' 
Then  he  walked  back,  and  two  gentlemen 
got  on  the  car,  and  he  called  the  attention  of 
those  gentlemen  to  me,  and  said,  pointing  to 
me—  I  went  to  the  door,  and  he  was  telling 
them  how  I  was  trying  to  swindle  him. 
'But,'  he  said,  'I  know  them.  They  are  all 
deadbeats.  She  can't  beat  me.'  I  said  to 
him,  'Look  here,  sir;  I  know  President  Ros- 
siter,  and  I  shall  make  a  complaint  of  you;' 
and  he  came  over  close  to  me.  He  said,  'Ah, 
the  likes  of  you,'  he  said.  'You  couldn't 
make  a  complaint  to  President  Rossiter,'  he 
said.  'I  have  been  on  this  road  too  long  for 
you  to  have  any  authority  with  him;  no,  no.' 
'Well,'  I  said,  'I  shall  tell  him,'  and  I  went 
back  and  sat  down."  The  plaintiff  further 
and  in  substance  testified  that  she  noticed 
that  there  was  a  smell  of  whisky  in  the  con- 
ductor's breath;  that  he  did  not  give  her 
her  change  at  all;  that  he  gave  her  no  trans- 
fer; that  be  said  nothing  except  merely  that 
he  had  nothing  to  do  with  her,  and  that  "I 
was  a  deadbeat  and  a  swindler."  She  then 
testified  as  to  her  efforts  to  see  President 
Rossiter;  that  when  she  reached  bis  office 
she  was  about  four  miles  from  home;  that 
she  walked  that  distance  because  she  had  no 
money  with  which  to  pay  her  fare;  that  she 
became  sick,  was  confined  to  the  bed  for  two 
days,  and  as  to  its  effect  upon  her  business. 
All  this  evidence  was  undisputed.  At  the 
dose  of  the  plaintiff's  case  the  defendant 
made  a  motion  for  a  dismissal  of  the  com* 


plaint,  and  the  court  said:  "The  allegation 
of  the  complaint  is  that  It  was  done  mali- 
ciously by  the  servant  of  the  corporation,  so 
that  -takes  it  out  of  the  action  against  the 
corporation  anyway,  so  far  as  the  slander 
part  of  It  Is  concerned.  The  only  question 
now  is  whether  she  is  entitled  to  recover  the 
amount  that  she  paid  for  the  fare."  The 
plaintiff  claimed  she  was  entitled  to  recover 
more.  The 'court  thereupon  said:  "On  the 
testimony  as  it  stands  they  [the  company} 
did  receive  it  It  is  uncontradicted  now  that 
they  did  receive  It  I  think  I  will  direct  a 
verdict  for  the  twenty  cents  If  you  {refer- 
ring to  the  defendant's  counsel]  want  to." 
The  plaintiff  excepted  to  the  direction  of  a 
verdict  and  asked  to  go  to  the  Jury  "upon 
the  facts  in  the  case,  upon  the  wrong  and 
the  wrongful  detention  of  this  woman's  mon- 
ey, and  the  suffering  occasioned  by  it"  and 
the  court  directed  a  verdict  for  the  plaintiff 
for  20  cents,  and  held  that  that  was  the  ex- 
tent to  which  the  railroad  company  was  li- 
able, and  that  "the  other  damages,  if  any 
have  grown  out  of  It  are  not  the  proximate 
result  of  the  act  of  the  conductor."  The 
verdict  was  directed  with  the  consent  of  the 
defendant's  counsel. 

Melville  J.  France  and  James  D.  Bell,  for 
appellant  I.  R.  Oeland  and  George  D.  Yeo- 
mans,  for  respondent 

MARTIN,  X  (after  stating  the  facts).  The 
principal,  and  practically  the  only,  question 
involved  upon  this  appeal  is  whether  the 
plaintiff  was  entitled  to  recover  for  the  tort  or 
breach  of  contract  proved  an  amount  in  excess 
of  the  sum  she  actually  overpaid  the  defend- 
ant's conductor.  Confessedly,  the  plaintiff 
was  a  passenger  on  the  defendant's  car,  and 
entitled  to  be  carried  over  its  road.  That  at 
the  time  of  this  occurrence  the  relation  of  car- 
rier and  passenger  existed  between  the  de- 
fendant and  the  plaintiff  is  not  denied.  The 
latter  gave  the  conductor  a  quarter  of  a  dollar 
from  which  to  take  her  fare.  He  received  it 
but  did  not  return  her  the  20  cents  change  to 
which  she  was  entitled.  She  subsequently 
asked  him  for  it  when  he,  in  an  abusive  and 
Impudent  manner,  not  only  refused  to  pay 
it  but  also  grossly  Insulted  her  by  calling 
her  a  deadbeat  and  a  swindler,  and  by  the 
use  of  other  Insulting  and  Improper  language, 
even  after  a  fellow  passenger  had  informed 
him  that  she  had  given  him  the  amount  she 
claimed.  In  this  case  there  was  obviously 
a  breach  of  the  defendant's  contract  and  of 
its  duty  to  Its  passenger.  It  was  its  duty  to 
receive  any  coin  or  bill  not  In  excess  of  the 
amount  permitted  to  be  tendered  for  fare  on 
its  car  under  Its  rules  and  regulations,  and 
to  make  the  change,  and  return  it  to  the 
plaintiff,  or  person  tendering  the  money  for 
the  fare.  That  certainly  must  have  been  a 
part  of  the  contract  entered  into  by  the  de- 
fendant, and  the  refusal  of  the  conductor  to 
return  her  change  was  a  tortious  act  upon' 
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his  part,  performed  by  him  while  acting  In 
the  line  of  his  duty  as  the  defendant's  serv- 
ant To  that  extent,  at  least,  the  contract 
between  the  parties  was  broken,  and  as  an 
incident  to  and  accompanying  that  breach 
the  language  and  tortious  acts  complained 
of  were  employed  and  performed  by  the  de- 
fendant's conductor. 

This  brings  us  to  the  precise  question 
whether,  in  an  action  to  recover  damages  for 
the  breach  of  that  contract  and  for  the  tor- 
tious acts  of  the  conductor  in  relation  there- 
to, the  conduct  of  such  employe  and  his' 
treatment  of  the  plaintiff  at  the  time  may 
be  considered  upon  the  question  of  damages, 
and  in  aggravation  thereof.  That  the  plain- 
tiff suffered  insult  and  indignity  at  the  hands 
of  the  conductor,  and  was  treated  disrespect- 
fully and  Indecorously  by  him  under  such 
circumstances  as  to  occasion  mental  suffer- 
ing, humiliation,  wounded  pride,  and  dis- 
grace, there  can  be  little  doubt  At  least  the 
jury  might  have  so  found  upon  the  evidence 
before  them.  This  question  was  treated  on 
the  argument  as  a  novel  one,  and  as  requir- 
ing the  establishment  of  a  new  principle  of 
law  to  enable  the  plaintiff  to  recover  dam- 
ages in  excess  of  the  amount  retained  by  the 
defendant's  conductor  which  rightfully  be- 
longed to  her.  In  that  we  think  counsel 
were  at  fault  and  that  the  right  to  such  a 
recovery  is  established  beyond  question,  as 
will  be  seen  by  the  authorities  which  we 
shall  presently  consider.  The  consideration 
of  this  general  question  Involves  two  prop- 
ositions. The  first  relates  to  the  duties  of 
carriers  to  their  passengers,  and  the  second 
to  the  rule  of  damages  when  there  has  been 
a  breach  of  such  duty.  The  relation  between 
a  carrier  and  its  passenger  is  more  than  a 
mere  contract  relation,  as  it  may  exist  in  the 
absence  of  any  contract  whatsoever.  Any 
person  rightfully  on  the  cars  of  a  railroad 
company  is  entitled  to  protection  by  the  car' 
rier,  and  any  breach  of  its  duty  in  that  re- 
spect is  In  the  nature  of  a  tort,  and  recovery 
may  be  had  in  an  action  of  tort  as  well  as 
for  t  breach  of  the  contract  2  Sedgwick  on 
Damages,  637.  In  considering  the  duties  of 
carriers  to  their  passengers,  we  find  that  the 
elementary  writers  have  often  discussed  this 
question,  and  that  It  has  frequently  been 
the  subject  of  judicial  consideration.  Thus, 
in  Booth  on  Street  Railways,  8  372,  it  is  said: 
"The  contract  on  the  part  of  the  company  is 
to  safely  carry  its  passengers,  and  to  com- 
pensate them  for  all  unlawful  and  tortious 
Injuries  inflicted  by  Its  servants.  It  calls  for 
safe  carriage,  for  safe  and  respectful  treat- 
ment from  the  carrier's  servants,  and  for 
Immunity  from  assaults  by  them,  or  by  other 
persons,  if  it  can  be  prevented  by  them.  No 
matter  what  the  motive  is  which  incites  the 
servant  of  the  carrier  to  commit  an  improper 
jttct  towards  the  passenger  during  the  exist- 
ence of  the  relation,  the  master  is  liable  for 
■the  act  and  its  natural  and  legitimate  con- 
sequences.   Hence  it  is  responsible  for  the 


insulting  conduct  of  its  servants,  which  stops 
short  of  actual  violence."  In  Hutchinson 
on  Carriers,  §|  595,  596,  the  rule  is  stated  as 
follows:  "The  passenger  is  entitled  not  only 
to  every  precaution  which  can  be  used  by 
the  carrier  for  his  personal  safety,  but  also 
to  respectful  treatment  from  him  and  his 
servants.  From  the  moment  the  relation 
commences,  as  has  been  seen,  the  passenger 
is,-  In  a  great'  measure,  under  the  protection 
of  the  carrier,  even  from  the  violent  conduct 
of  other  passengers,  or  of  strangers  who  may 
be  temporarily  upon  his  conveyance.  *  •  • 
The  carrier's  obligation  is  to  carry  his  pas- 
senger safely  and  properly,  and  to  treat  him 
respectfully;  and,  If  he  intrusts  the  per- 
formance of  this  duty  to  his  servants,  the 
law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust  The  law  seems 
to  be  now  well  settled  that  the  carrier  is 
obliged  to  protect  his  passenger  from  violence 
and  insult  from  whatever  source  arising. 
He  is  not  regarded  as  an  insurer  of  his  pas- 
senger's safety  against  every  possible  source 
of  danger,  but  he  is  bound  to  use  all  such 
reasonable  precautions  as  human  Judgment 
and  foresight  are  capable  of  to  make  his 
passenger's  Journey  safe  and  comfortable. 
He  must  not  only  protect  his  passenger 
against  the  violence  and  Insults  of  strangers 
and  co-passengers,  but  a  fortiori,  against  the 
violence  and  insults  of  his  own  servants.  If 
this  duty  to  the  passenger  is  not  performed, 
if  this  protection  is  not  furnished,  but  on 
the  contrary,  the  passenger  is  assaulted  and 
insulted  through  the  negligence  or  willful 
misconduct  of  the  carrier's  servant  the  car- 
rier is  necessarily  responsible.  And  it  seems 
to  us  it  would  be  cause  of  profound  regret  if 
the  law  were  otherwise.  The  carrier  selects 
his  own  servants,  and  can  discharge  them' 
when  he  pleases,  and  it  is  but  reasonable  that 
he  should  be  responsible  for  the  manner  in 
which  they  execute  their  trust"  In  Thomp- 
son on  Negligence,  g  3186,  the  learned  writer, 
after  stating  the  foregoing  rule,  adds:  "The 
carrier  is  liable  absolutely,  as  an  insurer,  for 
the  protection  of  the  passenger  against  as- 
saults and  insults  at  the  hands  of  his  own 
servants,  because  he  contracts  to  carry  the 
passenger  safely  and  to  give  him  decent 
treatment  en  route.  Hence,  an  unlawful  as- 
sault or  an  insult  to  a  passenger  by  his  serv- 
ant is  a  violation  of  his  contract  by  the  very 
person  whom  he  has  employed  to  carry  it 
out.  The  Intendment  of  the  law  is  that  he 
contracts  absolutely  to  protect  his  passenger 
against  the  misconduct  of  his  own  servants 
whom  he  employs  to  execute  the  contract  of 
carriage.  The  duty  of  the  carrier  to  protect 
the  passenger  during  the  transit  from  the 
assaults  and  insults  of  his  own  servants  being 
a  duty  of  an  absolute  nature,  the  usual  dis- 
tinctions which  attend  the  doctrine  of  re- 
spondeat superior  cut  little  or  no  figure  In 
the  case."  Again,  in  Schouler  on  Bailments, 
{  644,  it  is  said:  "Nor  is  it  only  good  treat- 
ment from  fellow  passengers  and  from  stran- 
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gers  coming  upon  the  car,  vessel,  or  vehicle 
that  each  passenger  is  entitled  to,  but  he 
should  be  well  treated  by  the  passenger  car- 
rier himself,  and  all  whom  such  carrier  em- 
ploys in  and  about  the  vehicle  in  the  course 
of  the  Journey.  If  the,  general  doctrine  of 
master  and  servant  may  be  said  to  apply 
here,  it  applies  with  a  very  strong  bias 
against  the  master,  even  where  the  servant's 
acts  appear  to  be  aggressive,  wanton,  mali- 
cious, and,  so  to  speak,  such  as  one's  strict 
contract  of  service  or  agency  does  not  readily 
imply.  Such  is  the  general  contruction,  so 
long  as  the  offensive  words  and  acts  of  a  con- 
ductor, *  *  *  or  other  such  servant  com- 
plained of,  were  said  or  committed  in  the 
usual  line  of  duty,  while,  for  instance,  scru- 
tinizing tickets  and  determining  the  right  to 
travel,  excluding  offenders  and  trespassers, 
and  enforcing,  or  pretending  to  enforce,  the 
carrier's  rules  aboard  the  vehicle;  and  this 
whether  the  transportation  of  passengers  be 
by  land  or  water." 

Having  thus  considered  a  portion  of  the 
elementary  authorities  relating  to  this  ques- 
tion, we  will  now  consider  a  few  of  the 
many  decided  cases  relating  to  the  same  sub- 
ject In  Chamberlain  v.  Chandler,  3  Mason, 
242,  245,  Fed.  Cas.  No.  2,575,  Judge  Story, 
who  delivered  the  opinion  of  the  court,  in 
discussing  the  duties,  relations,  and  respon- 
sibilities which  arise  between  the  carrier  and 
passenger,  said:  "In  respect  to  passengers, 
the  case  of  the  master  is  one  of  peculiar  re- 
sponsibility and  delicacy.  Their  contract 
with  him  is  not  for  mere  shiproom  and  per- 
sonal existence  on  board,  but  for  reasonable 
food,  comforts,  necessaries,  and  kindness.  It 
Is  a  stipulation,  not  for  toleration  merely,  but 
for  respectful  treatment,  for  that  decency  of 
demeanor  which  constitutes  the  charm  of 
social  life,  for  that  attention  which  mitigates 
evils  without  reluctance,  and  that  prompti- 
tude which  administers  aid  to  distress.  In 
respect  to  females  it  proceeds  yet  farther;  it 
includes  an  implied  stipulation  against  gen- 
eral obscenity,  that  immodesty  of  approach 
which  borders  on  lascivlousness,  and  against 
that  wanton  disregard  of  the  feelings  which 
aggravates  every  evil,  and  endeavors  by  the 
excitement  of  terror  and  cool  malignancy  of 
conduct  to  inflict  torture  upon  susceptible 
minds.  *  *  *  It  is  intimated  that  aU 
these  acts,  though  wrong  In  morals,  are  yet 
acts  which  the  law  does  not  punish;  that  If 
the  person  is  untouched,  if  the  acts  do  not 
amount  to  an  assault  and  battery,  they  are 
not  to  be  redressed.  The  law  looks  on  them 
as  unworthy  of  Its  cognizance.  The  master 
is  at  liberty  to  inflict  the  most  severe  mental 
sufferings  in  the  most  tyrannical  manner,  and 
yet,  if  he  withholds  a  blow,  the  victim  may 
be  crushed  by  his  unkindness.  He  commits 
nothing  within  the  reach  of  civil  jurispru- 
dence. My  opinion  Is  that  the  law  Involves 
no  such  absurdity.  It  is  rational  and  just. 
It  gives  compensation  for  mental  sufferings 
occasioned  oy  acts  of  wanton  Injustice,  equal- 


ly whether  they  operate  by  way  of  direct  or 
of  consequential  injuries.  In  each  case  the 
contract  of  the  passengers  for  the  voyage  Is, 
in  substance,  violated;  and  the  wrong  is  to 
be  redressed  as  a  cause  of  damage."  In 
Knoxvilie  Traction  Company  v.  Lane,  103 
Tenn.  376,  53  S.  W.  557,  46  L.  R.  A.  549,  it 
was  held  that  an  electric  street  railway  com- 
pany was  liable  in  damages  to  a  passenger 
for  the  injury  to  his  feelings  by  the  Indecent 
and  insulting  language  of  its  employs,  upon 
the  ground,  not  of  tort  or  negligence,  but  of 
breach  of  its  contract  that  obligates  the  car- 
rier not  only  to  transport  the  passenger  but 
to  guaranty  him  respectful  and  courteous 
treatment,  and  to  protect  him  from  violence 
and  insult  from  strangers  and  from  its  own 
employes;  that  as  to  the  latter,  the  obliga- 
tion of  Its  contract  is  absolute;  and  that  It 
selects  its  agents  to  perform  its  contract,  and 
the  carrier,  and  not  the  passenger,  must  as- 
sume the  responsibility  for  the  acts  and  con- 
duct of  such  agents.  In  Cole  v.  Atlanta  & 
West  Point  R.  R.  Co.,  102  Ga.  474,  477,  31 
S.  E.  107,  it  was  held  that  it  was  the  un- 
questionable duty  of  a  railroad  company  to 
protect  a  passenger  against  insult  or  injury 
from  its  conductor,  and  that  the  unprovoked 
use  by  a  conductor  to  a  passenger  of  oppro- 
brious words  and  abusive  language  tending 
to  humiliate  the  passenger  or  subject  him  to 
mortification  gives  to  the  latter  a  right  of 
action  against  the  company.  In  that  case  it 
was  said:  ''The  carrier's  liability  is  not  con- 
fined to  assaults  committed  by  Its  servants, 
but  it  extends  also  to  insults,  threats,  and 
other  disrespectful  conduct"  In  Goddard  v. 
Grand  Trunk  R.  R.  Co.,  57  Me.  202,  213,  2 
Am.  Rep.  39,  it  was  held  that  a  common 
carrier  of  passengers  is  responsible  for  the 
misconduct  of  his  servant  towards  a  passen- 
ger. In  that  case  Walton,  J.,  delivering  the 
opinion  of  the  court  said:  "The  carrier's 
obligation  is  to  carry  his  passenger  safely  and 
properly,  and  to  treat  him  respectfully,  and, 
if  he  intrusts  the  performance  of  this  duty 
to  his  servants,  the  law  holds  him  responsible 
for  the  manner  In  which  they  execute  the 
trust  The  law  seems  to  be  now  well  settled 
that  the  carrier  is  obliged  to  protect  bis  pas- 
senger from  violence  and  Insult  from  what- 
ever source  arising.  •  •  *  He  must  not 
only  protect  his  passenger  against  the  vio- 
lence and  insults  of  strangers  and  co-pas- 
sengers, but  a  fortiori,  against  the  violence 
and  insults  of  his  own  servants.  If  this  duty 
to  the  passenger  is  not  performed,  if  this 
protection  is  not  furnished,  but  on  the  con- 
trary, the  passenger  is  assaulted  and  insult- 
ed, through  the  negligence  or  the  willful 
misconduct  of  the  carrier's  servant  the  car- 
rier is  necessarily  responsible" — citing  Howe 
v.  Newmarch,  12  Allen,  55;  Moore  v.  Railroad, 
4  Gray,  465,  64  Am.  Dec.  83;  Seymour  v. 
Greenwood,  7  Hurl.  &  Nor.  354;  Railroad  v. 
Finney,  10  Wis.  388;  Railroad  v.  Vandiver, 
42  Pa.  365,  82  Am.  Dec.  520;  Railroad  v. 
Derby,  14  How.  (U.  S.)  468,  14  L.  Ed.  50% 
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Railway  v.  Hinds,  53  Pa.  512,  91  Am.  Dec. 
224;    Flint  v.  Transportation  Co.,  34  Conn. 
554,  Fed.  Caa.  No.  4,873;   Landreaux  v.  Bell, 
5  La.  [O.  S.]  275;    Railroad  v.  Blocher,  27 
Md.  277.    The  decision  in  Southern  Kansas 
R.  R.  Co.  T.  Hinsdale,  38  Kan.  507,  16  Pac. 
937,  was  to  the  effect  that  where  a  conduct- 
or, In  ejecting  a  person  from  a  train,  uses 
insulting  or  abusive  language,  such  person 
may  recover  damages  therefor  on  account 
of  the  injury  to  his  feelings,  but  cannot,  in 
an  action  for  damages  for  his  expulsion,  also 
receive  damages    because  the  words   used 
tended  to  bring  him  into  ignominy  and  dis- 
grace.   So,  in  Craker  v.  Chicago  &  N.  W. 
R.  R.  Co.,  36  Wis.  657,  17  Am.  Rep.  504,  it 
was  held  that  a  railroad  company  is  bound 
to  protect  female  passengers  on  its  trains 
from  all  indecent  approach  or  assault;   and 
where  a  conductor  on  the  company's  train 
makes  an  assault  the  company  is  liable  for 
compensatory   damages.    In   Bryan   v.   Chi- 
cago, R.  I.  &  P.  R.   R.  Co.,  63  Iowa,  464, 
19  N.  W.  295,  It  was  also  held  that  an  ac- 
tion by  a  passenger  on  the  defendant's  road 
would   lie   for   injuries   sustained   from   in- 
solent, abusive,  and  offensive  words  spoken 
to  her  by  the  conductor.    In  McGinness  v. 
Mo.  Pac.  Ry.  Co.,  21  Mo.  App.  399,  the  de- 
cision of  the  United  States  court  in  Chamber- 
lain   v.   Chandler   was    followed,    and   the 
discussion  of  the  court  in  that  case  closely 
followed  the  discussion  by  Judge  Story.    In 
Spohn  t.  Missouri  Pacific  Railway  Co.,  87 
Mo.  74,  the  court  held  that  the  company 
was  liable  to  its  passengers  for  any  violence 
or  insult  from  others  while  the  relation  of 
carrier   and   passenger   existed.    See,    also, 
Malecek  v.  Tower  Grove  &  Lafayette  R.  R. 
Co.,  57  Mo.  17;    Lou.  &  Nash.  R.  R.  Co.  v. 
Ballard,  85  Ky.  307,  3  S.  W.  530,  7  Am.  St. 
Kep.  600;  Wlnnegar's  Administrator  v.  Cent. 
Pass.   Ry.   Co.,  85  Ky.   547,  4  S.   W.   237; 
Sherley  r.  Billings,  8  Bush,  147,  8  Am.  Rep. 
451;    Eads  v.  Metropolitan  St  Ry.  Co.,  43 
Mo.  App.  536;  Block  v.  Bannerman,  10  La. 
Ann.  1;  and  Coppin  v.  Braithwaite,  8  Jurist, 
pt  1,  875.    The  duties  arising  between  a  car- 
rier and  passenger  have  been  several  times 
discussed  Id  this  state,  as  in  Stewart  v. 
Brooklyn  &  Crosstown  R.  R.  Co.,  90  N.  Y. 
588,  590,  43  Am.  Rep.  185,  where  it  was  said; 
"By  the  defendant's  contract  with  the  plain- 
tin*,  it  had  undertaken  to  carry  him  safely 
and  to  treat  him  respectfully;    and  while 
a  common  carrier  does  not  undertake  to  in- 
sure against  injury  from  every  possible  dan- 
ger, he  does  undertake  to  protect  the  pas- 
senger against  any  injury  arising  from  the 
xiegligence  or  willful  misconduct  of  its  serv- 
jauta  while  engaged  in  performing  a  duty 
-which   the   carrier  owes   to   the  passenger. 
»     •    *    'The  carrier's  obligation  is  to  carry 
lais  passenger  safely  and  properly,  and  to 
-exeat  him  respectfully,  and,  if  he  intrusts 
-fciiis  duty  to  his  servants,  the  law  holds  him 
irresponsible  for  the  manner  in  which  they 
execute  the  trust' "    The  court  then  quoted 


with  approval  the  decision  in  Nieto  v.  Clark, 
1  Cliff.  145,  149,  Fed.  Cas.  No.  10,262,  where 
it  was  said:  "In  respect  to  female  passen- 
gers, the  contract  proceeds  yet  further,  and 
includes  an  implied  stipulation  that  they 
shall  be  protected  against  obscene  conduct, 
lascivious  behavior,  and  every  immodest  and 
libidinous  approach.  *  *  •  A  common 
carrier  undertakes  absolutely  to  protect  his 
passengers  against  the  misconduct  of  their 
own  servants  engaged  in  executing  the  con- 
tract." Subsequently,  in  Dwindle  v.  N.  Y. 
C.  &  H.  R,  R.  R.  Co.,  120  N.  Y.  117,  J55,  24 
N.  E.  319,  8  L.  R.  A.  224,  17  Am.  St  Rep. 
611,  the  same  doctrine  was  held,  and  the 
foregoing  portion  of  the  opinion  in  the  Stew- 
art Case  was  quoted  and  reaffirmed  by  this 
court.  It  was  then  added:  "These  and 
numerous  other  cases  hold  that,  no  matter 
what  the  motive  is  which  incites  the  serv- 
ant of  the  carrier  to  commit  an  unlawful  or 
improper  act  toward  the  passenger  during 
the  existence  of  the  relation  of  carrier  and 
passenger,  the  carrier  is  liable  for  the  act 
and  its  natural  and  legitimate  consequences." 
Again,  in  Palmeri  v.  Manhattan  R.  Co.,  133 
N.  Y.  261,  200,  30  N.  E.  1001,  16  L.  R.  A. 
136,  28  Am.  St.  Rep.  632,  it  was  held  that 
the  corporation  is  liable  for  the  acts  of  in- 
jury and  insult  by  an  employe,  although  in 
departure  from  the  authority  conferred  or 
implied,  if  they  occur  in  the  course  of  the 
employment  In  that  case  the  employe  al- 
leged that  the  plaintiff  was  a  counterfeiter 
and  a  common  prostitute,  placed  his  hand  up- 
on her,  and  detained  her  for  a  while,  but  let 
her  go  without  having  her  arrested.  The 
action  was  to  recover  damages  for  unlawful 
imprisonment  accompanied  by  the  words  al- 
leged to  have  been  spoken.  This  court  held 
she  was  entitled  to  recover.  The  judge  then 
said:  "Though  injury  and  Insult  are  acts  in 
departure  from  the  authority  conferred  or  im- 
plied, nevertheless,  as  they  occur  in  the 
course  of  the  employment  the  master  be- 
comes responsible  for  the  wrong  commit- 
ted." 

The  foregoing  authorities  render  It  mani- 
fest that  the  defendant  was  not  .only  liable 
to  the  plaintiff  for  the  money  wrongfully 
retained  by  its  conductor,  but  also  for  any 
Injury  she  suffered  from  the  insulting  and 
abusive  language  and  treatment  received  at 
his  hands. 

This  brings  us  to  the  consideration  of  the 
elements  of  damages  in  such  a  case,  and 
what  may  be  considered  In  determining 
their  amount  Among  the  elements  of  com- 
pensatory damages  for  such  an  injury  are 
the  humiliation  and  injury  to  her  feelings 
which  the  plaintiff  suffered  by  reason  of  the 
Insulting  and  abusive  language  and  treat- 
ment she  received,  not  however,  including 
any  injury  to  her  character  resulting  there- 
from. She  was  entitled  to  recover  only  such 
compensatory  damages  as  she  sustained  by 
reason  of  the  humiliation  and  injury  to  her 
feelings,  not  including  punitive  or  exemplary 
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damages.  "Damages  given  on  the  footing 
of  humiliation,  mortification,  mental  suffer- 
ing, etc., '  are  compensatory,  and  not  exem- 
plary, damages.  They  are  given  because  of 
the  suffering  to  which  the  passenger  has  been 
wrongfully  subjected  by  the  carrier.  The 
quantum  of  this  suffering  may  not,  and  gen- 
erally does  not,  depend  at  all  upon  the  mental 
condition  of  the  carrier's  servant,  whether 
he  acted  honestly  or  dishonestly,  with  or 
without  malice.  But,  whatever  view  is  tak- 
en of  this  question,  it  is  clear  that,  where  the 
expulsion  is  made  In  consequence  of  a  mis- 
take of  another  agent  of  the  carrier— as  in 
a  case  where  a  previous  conductor  erroneous- 
ly punched  the  transfer  check  which  be  gave 
to  the  passenger  so  as  to  read  2:40  p.  m. 
instead  of  3:40  p.  m.,  and,  in  addition  to  this, 
the  expulsion  was  accompanied  by  Insulting 
remarks  made  to  the  passenger  in  the  pres- 
ence of  others,  damages  may  be  given,  found- 
ed on  the  humiliation  and  injury  to  the  feel- 
ings of  the  passenger."  Thompson  on  Neg- 
ligence, §  3288.  The  same  doctrine  is  laid 
down  In  Joyce  on  Damages,  §  354.  In  Ham- 
ilton v.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  25, 
where  a  passenger  was  ejected  by  the  con- 
ductor, who  honestly  supposed  the  fare  had 
not  been  paid,  and  no  unnecessary  force  was 
used,  it  was  held  that. the  act  of  the  defend- 
ant's servant,  being  unlawful,  rendered  the 
defendant  liable  for  compensatory  damages, 
including  compensation  for  loss  of  time,  the 
fare  upon  another  car,  and  a  suitable  recom- 
pense for  the  Injury  done  to  the  plaintiff's 
feelings.  In  Eddy  v.  Syracuse  Rapid  Tran- 
sit R.  Co.,  50  App.  Dlv.  109,  63  N.  Y.  Snpp. 
645,  It  was  held  that,  where  the  plaintiff  en- 
tered a  car  believing  that  his  transfer  was 
valid,  and  was  not  negligent  In  failing  to 
discover  that  it  had  been  punched  erroneous- 
ly, he  was  there  lawfully,  and  entitled  to  re- 
cover compensatory  damages,  including  the 
Indignity,  humiliation,  and  injury  to  his  feel- 
ings by  the  remarks  of  the  conductor  and 
his  wrongful  ejection  from  the  car.  In  Miller 
v.  King,  84  Hun,  308,  310,  32  N.  Y.  Supp.  332, 
it  was  held  that  the  conductor  bad  no  right 
to  eject  the  plaintiff;  that  his  action  in  do- 
ing so  was  unlawful,  and  that  the  plaintiff 
was  entitled  to  damages  for  the  indignity  and 
humiliation  suffered  thereby.  See,  also,  Sedg- 
wick on  Damages,  §  865.  In  Jacobs  v.  Third 
Ave.  R.  R.  Co.,  71  App.  Div.  199,  202,  75  N. 
Y.  Supp.  679,  it  was  held  that  the  plaintiff 
was  entitled  to  recover  compensatory  dam- 
ages, which  embraced  loss  of  time,  the 
amount  which  the  plaintiff  was  obliged  to 
pay  for  passage  upon  another  car,  and  In- 
Jury  done  to  his  feelings  by  reason  of  the 
Indignity  which  he  wrongfully  suffered.  The 
same  doctrine  was  held  in  Ray  v.  Cortland  & 
Homer  Traction  Co.,  19  App.  Div.  530,  534,  46 
N.  Y.  Supp.  521.  See,  also,  Pullman's  Palace 
Car  Co.  v.  King,  99  Fed.  381,  382,  39  C.  O.  A. 
573.  In  Shepard  v.  Chicago,  R  I.  &  P.  R.  R. 
Co.,  77  Iowa,  54,  41  N.  W.  564,  the  court 
charged  the  jury:     "When  a  passenger  Is 


wrongfully  compelled  to  leave  a  train  and 
suffer  insult  and  abuse,  the  law  does  not  ex- 
actly measure  his  damages,  but  it  authorizes 
the  Jury  to  consider  the  injured  feelings  of 
the  party,  the  indignity  endured,  the  humilia- 
tion, wounded  pride,  mental  suffering,  and 
the  like,  and  to  allow  such  sum  as  the  Jury 
may  say  is  right;"  and  it  was  held  that  bis 
Instruction  was  not  subject  to  the  objection 
that  It  authorized  an  allowance  of  exempla- 
ry damages,  because  damages  may  properly 
be-  allowed  for  mental  suffering  caused  by 
Indignity  and  outrage,  and  such  damages  are 
compensatory,  and  not  exemplary.  In  Cra- 
ker  v.  Chicago  &  N.  W.  R.  R.  Co.,  36  Wis. 
657,  17  Am.  Rep.  504,  it  was  held  that  in  ac- 
tions for  personal  torts  the  compensatory 
damages  which  may  be  recovered  of  the  prin- 
cipal for  the  agent's  act  Include  not  merely 
the  plaintiff's  pecuniary  loss,  but  also  com- 
pensation for  mental  suffering,  and  that  in 
awarding  compensatory  damages  In  such  cas- 
es no  distinction  is  to  be  made  between  other 
forms  of  mental  suffering  and  that  which 
consists  In  a  sense  of  wrong  or  insult  arising 
from  an  act  really  or  apparently  dictated  by 
a  spirit  of  willful  Injustice,  or  by  a  deliberate 
intention  to  vex,  degrade,  or  insult  In  Cole 
v.  Atlanta  &  West  Point  R.  R.  Co.,  102  Ga. 
474,  479,  31  S.  E.  107,  it  was  held  that,  even 
where  there  was  no  actual  assault,  bat  the 
company  has  failed  in  its  duty  to  protect  its 
passenger  from  insult,  abuse,  and  ill  treat- 
ment, the  plaintiff  is  entitled  to  recover  dam- 
ages for  the  pain  and  mortification  of  being 
publicly  denounced  as  a  deadbeat,  and  In  that 
case  It  was  said:  "While  this  was  a  wanton 
act  of  commission  by  a  servant  of  the  com- 
pany, it  was  also  a  negligent  omission  on  the 
part  of  Its  servants  to  perform  towards  the 
plaintiff  a  duty  imposed  by  law  upon  their 
master."  Humiliation  and  Indignity  are  ele- 
ments of  actual  damages,  and  these  may 
arise  from  a  sense  of  injury  and  outraged 
rights  in  being  ejected  from  a  railroad  train 
without  regard  to  the  manner  In  which  the 
ejection  was  effected,  though  only  done 
through  mistake.  Louisville  &  Nashville  R. 
R.  Co.  v.  Hlne,  121  Ala.  234,  25  South.  857. 
Where  unnecessary  violence  was  used  In 
ejecting  a  passenger  from  a  train,  he  Is  enti- 
tled to  damages  for  the  direct  consequences 
of  the  wrong,  including  as  well  physical  pain 
as  mental  suffering  resulting  from  accom- 
panying Insults,  if  any.  Texas  Pacific  R.  R. 
Co.  v.  James,  82  Tex.  306, 18  S.  W.  589,  15  L. 
R.  A.  347.  A  conductor  of  a  railroad  com- 
pany represents  the  company  In  the  discharge 
of  his  functions,  and  being  In  the  line  of  his 
duty  in  collecting  the  fare  or  taking  up  tick- 
ets, the  corporation  is  liable  for  any  abuse  of 
his  authority,  whether  of  omission  or  commis- 
sion. In  that  case  the  court  charged  that  "in 
estimating  damages  they  might  take  into  con- 
sideration the  indignity,  insult,  and  injury 
to  plaintiff's  feelings  by  being  publicly  ex- 
pelled," and  it  was  held  proper.  S.  K.  R.  R. 
Co.  v.  Rice,  38  Kan.  398,  16  Pat  817,  5  Am. 
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St  Rep.  766.  Damages  may  be  properly  al- 
lowed for  mental  suffering  caused  by  indigni- 
ty and  outrage,  whether  connected  with  phys- 
ical suffering  or  not;  and  such  damages  are 
compensatory,  and  not  exemplary.  Shepard 
v.  Chicago,  R.  I,  &  P.  R.  R.  Co.,  77  Iowa,  54, 
41  N.  W.  564.  Where  the  plaintiff,  holding 
a  ticket,  was  wrongfully  threatened  with  ex- 
pulsion from  the  cars,  charged  with  attempt- 
ing to  ride  without  paying  therefor,  and  paid 
his  fare  rather  than  to  be  ejected,  it  was  held 
that  he  was  entitled  to  recover  damages  for 
the  humiliation  suffered  and  indignity  done 
him  by  such  action  on  the  part  of  the  con- 
ductor. Penn.  Co.  v.  Bray,  125  lnd.  229,  25  N. 
E.  439.  Where  a  passenger  is  expelled  from 
a  train,  and  without  fault  on  his  part,  he  may 
recover  more  than  nominal  damages,  al- 
though he  has  suffered  no  pecuniary  loss  or 
received  actual  Injury  to  the  person  by  rea- 
son of  such  expulsion;  and  the  Jury,  in  esti- 
mating the  damages,  may  consider  not  only 
the  annoyance,  vexation,  delay,  and  risk  to 
which  the  person  was  subjected,  but  also  the 
indignity  done  him  by  the  mere  fact  of  bis 
expulsion.  Chicago  &  Alton  R.  R.  Co.  v. 
Flagg,  43  111.  364,  92  Am.  Dec.  133.  A  person 
wrongfully  ejected  from  a  train  is  entitled 
to  recover  such  damages  as  he  may  have  sus- 
tained by  the  delay  occasioned  by  the  expul- 
sion, and  all  the  additional  expenses  neces- 
sarily incurred  thereby,  as  well  as  reasonable 
damages  for  the  indignity  to  which  he  was 
subjected  in  being  expelled  from  the  train. 
Penn.  R.  R.  Co.  v.  Connell,  127  111.  419,  20  N. 

E.  89.  Where  there  was  a  wrongful  expul- 
sion of  a  passenger  from  the  car,  although 
unaccompanied  by  any  physical  force  or  vio- 
lence, it  is  actionable,  .and  in  such  a  case  the 
sense  of  wrong  suffered  and  the  feeling  of  hu- 
miliation and  disgrace  engendered  is  an  ac- 
tual damage  for  which  the  injured  party  may 
recover  compensation,  such  damages  being 
compensatory,  and  not  exemplary.  Willson 
t.  Northern  Pacific  R.  R.  Co.,  5  Wash.  621,  32 
Pac.  468,  34  Pac.  146.    See,  also,  G.  C.  &  S. 

F.  R.  R.  Co.  v.  Copeland,  17  Tex.  Civ.  App. 
55,  42  S.  W.  239;  Railroad  Co.  r.  Ooben,  15 
lnd.  App.  123,  42  N.  B.  1116,  43  N.  E.  890; 
Cooper  v.  Mullins,  30  Ga.  140,  76  Am.  Dec. 
638;  Railroad  Co.  v.  Deloney,  65  Ark.  177,  45 
8.  W.  351,  67  Am.  St  Rep.  913;  Railroad 
Company  v.  Dickerson,  4  Kan.  App.  345,  45 
Pac.  975. 

After  this  somewhat  extended  review  of 
the  authorities  bearing  upon  the  subject,  we 
are  led  irresistibly  to  the  conclusion  that  the 
defendant  is  liable  for  the  insulting  and  abu- 
sive treatment  the  plaintiff  received  at  the 
hands  of  its  servant,  that  she  is  entitled  to 
recover  compensatory  damages  for  the  hu- 
miliation and  injury  to  her  feelings  occasion- 
ed thereby,  and  that  the  trial  court  erred  in 
directing  a  verdict  for  the  plaintiff  for  20 
cents  only,  and  In  refusing  to  submit  the  case 
to  the  jury. 

The  judgments  of  the  Appellate  Division 
and  trial  court  should  be  reversed,  and  a 


new  trial  granted,  with  costs  to  abide  the 
event 

GRAY,  J.  (dissenting).  I  dissent  because  I 
think  it  is  extending  unduly  the  doctrine  of 
a  common  carrier's  liability  in  making  it  an- 
swerable in  damages  for  the  slanderous 
words  spoken  by  one  of  its  agents. 

BARTLETT,  HAIGHT,  and  CULLEN,  JJ., 
concur  with  MARTIN,  J.  PARKER,  C.  J., 
and  O'BRIEN,  J.,  concur  with  GRAY,  J. 

Judgments  reversed,  etc 


(178  N.  T.  339) 
BRAUER  v.  OCEANIC  STEAM  NAV.  CO., 
Limited. 

(Court  of  Appeals  of  New  York.    April  26, 
1904.) 

STATUTE    Or    FRAUDS— PLEADING — WRITTEN 
CONTRACT— EVIDENCE. 

1.  Where  plaintiff  sues  to  recover  for  the 
breach  of  an  alleged  written  contract,  and  de- 
fendant denies  the  execution  of  such  contract, 
it  authorizes  defendant,  on  proof  by  plaintiff 
of  an 'oral  contract  to  object  that  such  contract 
was  within  the  statute  of  frauds  by  a  motion 
to  dismiss  or  to  direct  a  verdict. 

2.  Where,  after  certain  oral  negotiations,  tele- 
graphic correspondence  followed,  and  purported 
to  ratify  a  proposed  agreement,  but  omitted  sev- 
eral important  parts  thereof,  it  is  not  a  valid 
written  contract,  binding  upon  the  parties,  on 
which  an  action  for  an  alleged  breach  can  be 
founded. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  William  W.  Brauer  against  the 
Oceanic  Steam  Navigation  Company,  Limit- 
ed. From  a  Judgment  of  the  Appellate  Di- 
vision overruling  plaintiff's  exceptions,  and 
denying  a  motion  for  new  trial,  and  directing 
Judgment  for  defendant  (82  N.  Y.  Supp.  1095), 
plaintiff  appeals.    Affirmed. 

Lyman  E.  Warren  and  Ira  D.  Warren,  for 
appellant  Everett  P.  Wheeler,  for  respond- 
ent 

CULLEN,  J.  The  action  was  brought  to 
recover  damages  for  the  breach  of  an  al- 
leged written  contract  whereby  the  defend- 
ant agreed  to  let  to  the  plaintiff  the  cattle 
space  In  all  Its  steamships  plying  between 
the  city  of  New  York  and  the  city  of  Liver- 
pool for  the  purpose  of  transporting  cattle 
thereon  from  December  1,  1897,  to  the  30th 
day  of  November,  1898,  in  consideration 
whereof  the  plaintiff  agreed  to  pay  42s.  6d. 
sterling  per  head.  The  defendant  denied 
making  the  agreement  The  defendant  Is  the 
owner  of  what  Is  commonly  known  as  the 
White  Star  Line.  In  October,  1897,  the 
plaintiff  called  on  the  defendant's  agent  in 
the  city  of  New  York,  and  applied  for  the 
exclusive  control  of  the  facilities  of  the  de- 

f  1.  Bee  Frauds,  Statute  of,  vol.  23,  Cent.  Dig.  }{ 
371,  372. 
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fendanf s  steamers  for  the  transportation  of 
cattle  for  the  period  of  one  year.  He  stated 
to  the  agent  that  he  had  already  secured  an 
option  on  the  American  Transport  Line  for 
the  same  service  for  a  similar  period,  that  be 
was  acting  as  broker  for  the  people  Interest- 
ed in  the  cattle  market  In  England,  and  that, 
to  make  the  plan  or  scheme  of  the  plaintiff 
and  bis  associates  successful,  it  was  neces- 
sary that  he  should  have  control  of  the  cat- 
tle transportation  of  both  lines.  Thereupon 
negotiations  were  had  concerning  the  terms 
and  conditions  of  the  proposed  contract, 
which  included  a  number  of  details,  such  as 
the  length  of  notice  to  be  given  to  the  plain- 
tiff of  the  proposed  time  of  sailing  of  any 
steamer;  the  sum  for  which  the  cattle  should 
be  insured  by  the  defendant;  the  erection  of 
stalls;  the  carriage  of  the  necessary  feed  for 
the  cattle;  the  transportation  of  men  to  at- 
tend the  cattle,  and  their  return  to  this  coun- 
try; demurrage  for  any  delay  in  the  sailing 
of  the  vessel  caused  by  the  shipper;  com- 
pensation to  the  plaintiff  in  case,  after  no- 
tice given,  there  should  be  delay  In  sailing; 
and  other  incidents  to  which  it  Is  unneces- 
sary to  specifically  refer.  According  to  the 
plaintiff's  testimony,  in  these  oral  negotia- 
tions all  the  details  and  conditions  necessary 
to  a  contract  were  agreed  upon,  except  the 
price  to  be  paid  for  the  transportation  of  the 
cattle,  and  the  payment  of  brokerage  for  the 
charter  party.  As  to  these  matters  the  agent 
stated  that  he  would  telegraph  to  his  prin- 
cipals in  Europe  before  giving  the  plaintiff  a 
definite  answer.  In  this  state  of  the  negotia- 
tions, the  plaintiff  went  to  Chicago,  and 
, while  be  was  there  the  following  telegraphic 
correspondence  passed  between  the  parties: 
<  "New  York,  Oct  25th,  1897.  W.  W.  Brauer, 
Auditorium  Annex,  Chicago:  Am  ready  to 
close  all  White  Star  steamers  carrying  cattle 
December  1st,  1897,  to  November  30th,  1S9S, 
Inclusive,  42/6  insured.  Maximum  numbers 
our  call  subject  to  your  giving  satisfactory 
guarantee,  Liverpool,  November  15th,  but 
decline  positively,  pay  brokerage  subject  to 
reply  by  noon  to-morrow  (Tuesday).  [Sign- 
ed]   H.  Maitland  Kersey." 

"Dated  Chicago,  III.,  Oct  26.  To  H.  Malt- 
land  Kersey,  White  Star  Line,  Broadway: 
Accept  your  proposition,  confirm  closing  your 
boats  for  one  year.    Brauer." 

"Dated  New  York,  Oct  26.  To  W.  W. 
Brauer,  Aud.  Annex:  Message  received. 
Consider  space  closed.    H.  Maitland  Kersey." 

On  the  plaintiff's  return  to  the  city  of  New 
York,  a  few  days  after  this  correspondence, 
be  called  on  the  defendant's  agent  and  the 
latter  prepared  a  written  contract  for  the 
plaintiff  to  sign.  Plaintiff  declined  to  exe- 
cute the  proposed  contract  claiming  that  its 
terms  varled'substantially  from  those  agreed 
upon  In  the  conversations  between  the  par- 
ties. Defendant's  agent  insisted  he  must 
sign  that,  or  the  negotiations  would  termi- 
nate. The  plaintiff  persisted  in  his  refusal, 
«nd  thereupon  the  defendant  repudiated  any 


obligation  In  the  matter.  Thereafter  the 
plaintiff  brought  this  action  for  damages  for 
the  defendant's  breach  of  contract  At  the 
close  of  the  evidence  the  learned  trial  Judge, 
In  obedience  to  a  decision  of  the  Appellate 
Division  made  on  a  previous  appeal  In  the 
action,  dismissed  the  complaint  on  the  ground 
that  no  completed  contract  had  been  entered 
into  by  the  parties.  This  disposition  of  the 
case  has  been  affirmed  by  the  Appellate  Di- 
vision, and  an  appeal  la  now  taken  to  this 
court 

We  very  much  doubt  whether  the  ground 
on  which  the  decisions  of  the  courts  below 
have  proceeded  can  be  sustained.  If  oral  ne- 
gotiations of  the  parties  were  sufficient  to  es- 
tablish a  binding  contract  we  are  inclined 
to  the  view  that  under  the  plaintiff's  testimo- 
ny the  case  would  have  been  for  the  jury. 
He  testified  to  an  agreement  upon  all  details 
sufficient  to  constitute  a  working  contract 
It  is  true  that  both  parties  expected  that  sub- 
sequently a  formal  written  contract  should 
be  executed.  But  such  an  expectation  or  in- 
tent did  not  abrogate  the  force  of  the  previous 
agreement  as  an  obligatory  contract  Pratt  v. 
Hudson  R.  R.  R.  Co.,  21  N.  Y.  305;  Sanders  v. 
Pottlitzer  Bros.  P.  Co.,  144  N.  Y.  209,  38  N.  E. 
75,  29  L  U.  A.  431,  48  Am.  St  Rep.  757:  Rau- 
bitschek  v.  Blank,  80  N.  Y.  480.  This  doctrine 
the  learned  Appellate  Division  fully  conced- 
ed, but  was  of  opinion  that  some  of  the  terms 
of  the  agreement  remained  unsettled.  This, 
as  already  said,  could  not  be  so  held  as  a 
matter  of  law,  but,  on  the  evidence,  presented 
a  question  of  fact  for  the  jury.  It  Is  unneces- 
sary, however,  to  pursue  the  discussion,  as 
we  think  the  alleged  agreement  which 
not  to  be  performed  within  the  term  of 
year,  was  void  under  the  statute  of  frauds. 

It  Is  urged  that  the  defendant  is  vot  in  a 
position  to  raise  this  objection,  the  statute 
not  having  been  pleaded.  Ever  since  the  de- 
cision in  Crane  v.  Powell,  139  N.  Y.  379,  34 
N.  E.  911,  the  law  has  been  settled  In  this 
state— whatever  uncertainty  there  may  have 
been  on  the  subject  before  that— that  to  avail 
himself  of  the  defense  of  the  statute  of 
frauds,  the  defendant  must  in  a  proper  case, 
plead  the  statute.  It  is  to  be  borne  In  mind, 
however,  that  in  the  case  now  before  us  the 
plaintiff  declared  on  a  written  contract,  and 
"the  statute  concerns  oral  contracts  only. 
Written  contracts,  of  whatever  nature,  are 
untouched  by  its  provisions."  Browne  oa 
Frauds,  J  344a.  It  is  difficult  to  see  how  the 
defendant  could  plead  that  a  written  contract 
was  not  reduced  to  writing,  nor  any  note  er 
memorandum  thereof  made  in  writing.  If  it 
be  possible  for  such  a  plea  to  be  true,  it  eat 
only  be.  true  in  the  sense  that  it  charges  that 
the  written  contract  was  not  made  at  an. 
This,  however,  the  defendant  has  sufficiently 
pleaded,  for  it  has  specifically  denied  the  al- 
legation of  the  complaint  that  a  written  can- 
tract  was  executed.  Proof  by  the  plaintiff 
of  an  oral  contract  instead  of  a  'Written  cea- 
tract,  did  not  constitute  any  such 
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required  the  court  on  the  trial  to  dismiss  the 
complaint.  It  did  not  change  the  cause  of 
action,  and,  if  necessary,  the  court  could  have 
amended  the  complaint  to  conform  to  the 
facts  proved.  But  the  extension  of  such  a 
favor  to  the  plaintiff  could  not  in  any  respect 
deprive  the  defendant  of  Its  rights.  There- 
fore, when  the  oral  contract  was  proved, 
either  In  lieu  or  In  support  of  the  written  one 
leclared  on  in  the  complaint,  the  defendant 
?ould  properly  raise  the  objection  of  the  stat- 
lte  by  a  motion  to  dismiss  or  for  the  direc- 
ion  of  a  verdict 

Personally  I  should  Incline  to  the  view  that 
be  telegrams  between  the  parties  are  not  suf- 
ciently  definite  to  enable  a  court  to  spell 
ut  a  complete  contract  of  any  kind.  The 
eneral  rule  is  held  by  this  court  to  be  "that 

note  or  memorandum  sufficient  to  take  a 
mi  tract  out  of  the  operation  of  the  statute 
*  frauds  must  state  the  whole  contract  with 
asonable  certainty,  so  that  the  substance 
lereof  may  be  made  to  appear  from  tbe  rec- 
d  itself,  without  regard  to  parol  evidence." 
ard  v.  Hasbrouck,  169  N.  Y.  407,  62  N.  E. 
4.  In  Drake  v.  Seaman,  97  N.  Y.  230,  a 
:itten  memorandum  signed  by  the  defend- 
t,  and  accepted  In  writing  by  the  plaintiff, 
lich  stated  the  understanding  between  the 
rties  to  be  that  the  plaintiff  was  to  be  paid 
,000  for  the  first  year,  $2,500  for  the  second 
ir,  and,  provided  tbe  increased  sales  war- 
ded It,  $3,000,  was  insufficient  to  take  the 
se  without  the  statute,  because  it  did  not 
iress  what  the  plaintiff  was  to  do  in  con- 
eration  of  such  payments.  In  Mentz  v. 
wwitter,  122  N.  Y.  491,  25  N.  E.  1044, 11  L. 
A.  97, 19  Am.  St.  Rep.  514,  a  memorandum 
the  contract  of  sale  was  held  insufficient 
ause  the  name  of  the  vendee  did  not  ap- 
r  therein.  At  the  same  time  parol  evi- 
ce  is  admissible  to  explain  the  meaning  of 
meters,  marks,  and  technical  terms  used 
i  particular  business,  which  are  unintelll- 
e  to  persons  not  acquainted  therewith, 
;re  they  occur  in  a  written  instrument 
ia  v.  Fiedler,  12  N.  Y.  40,  62  Am.  Dec.  130. 

the  circumstances  surrounding  tbe  par- 
also  may  be  shown  to  explain  its  mean- 

Hagan  v.  Domestic  Sewing  Machine  Co., 
tin,  73.  Both  tbe  cases  cited  arose  under 
statute  of  frauds.  But  in  neither  did  the 
1  testimony  which  was  held  admissible 
ist  of  oral  negotiations  between  the  par- 
but  related  to  the  circumstances  of  the 
es,  a  nd  the  meaning  in  the  trade  of  tech- 
terms.  The  parol  testimony  in  this  case 
sts  almost  exclusively  of  the  oral  nego- 
>ns.  The  number  and  capacity  of  the 
e  Star  steamers,  their  sailing  days,  that 
plied  from  New  York  to  Liverpool,  were 
cts  properly  proved  by  parol  to  explain 
loaning  of  the  defendant's  first  telegram, 
of  October  25th.    I  am  by  no  means  so 

that  "42/6"  meant  42s.  6d.  sterling 
ead  was  proved  by  competent  testimo- 
There  was  no  proof  of  a  usage  in  the 
that  rates  for  transporting  cattle  were 
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fixed  In  shillings  and  pence  by  the  head.  The 
explanation  depends  entirely  on  the  conver- 
sations between  the  parties,  and  in  this  re- 
spect differs  from  Dana  v.  Fiedler.  What 
was  to  be  the  nature  or  subject-matter  of  the 
guaranty  mentioned  In  tbe  telegram  can  be 
explained  only  by  similar  testimony.  How- 
ever, I  shall  not  attempt  to  further  analyze 
the  various  conditions  of  the  telegrams.  Such 
an  analysis  might  well  provoke  differences  of 
opinion  among  ourselves,  and  is  unnecessary, 
as  the  plaintiff  does  not  stand  on  the  terms  of 
the  telegrams  alone,  as  constituting  a  com- 
plete contract  It  is  conceded  that  no  refer- 
ence whatever,  direct  or  indirect  is  to  be 
found  in  the  telegrams  to  some  most  Impor- 
tant conditions  of  what  the  plaintiff  contends 
to  have  been  the  real  contract  The  plaintiff 
was  to  have  six  days'  notice  of  the  time  of 
the  departure  of  the  steamers,  and  twelve 
hours'  notice  of  the  time  when  the  cattle 
would  be  required  to  be  alongside  of  the 
steamer.  This  was  a  matter  of  moment,  for 
the  plaintiff's  purchases'  of  cattle  were  to  be 
made  in.  Chicago,  and  the  cattle  transported 
from  Chicago  to  New  York  In  time  to  prop- 
erly pass  the  government  Inspection  before 
being  shipped  on  the  vessels.  In  connection 
with  this,  there  were  further  provisions  for 
delay  or  demurrage  for  which  either  party 
might  be  responsible.  If  the  defendant  failed 
to  transport  the  plaintiffs  cattle  at  the  time 
specified,  It  was  obliged  to  pay  50  cents  a 
head  per  day  for  every  day  the  shipment  was 
detained,  while,  if  the  plaintiff  detained  the 
boat  by  failure  to  have  his  cattle  ready  for 
shipment,  he  was  to  pay,  according  to  his 
testimony,  £80  per  day  as  demurrage;  accord- 
ing to  the  defendant's  testimony,  £90  per  day. 
It  was  on  these  very  provisions  that  the  ne- 
gotiations between  the  parties  were  ruptured. 
The  defendant,  in  its  proposed  written  con- 
tract Inserted  £90  as  the  daily  demurrage, 
and  provided  that  the  defendant  might  at  its 
election,  sail  its  boats  at  the  time  fixed  for 
their  departure,  without  waiting  for  the 
plaintiffs  cattle,  in  which  case  the  plaintiff 
should  pay  the  freight,  as  if  the  cattle  had 
been  shipped.  It  also  excluded  from  Its  lia- 
bility to  pay  for  the  expense  of  keeping  de- 
tained cattle  where  the  delay  was  caused  by 
latent  defects  In  the  machinery  or  hull  of  the 
vessel,  strikes,  or  labor  stoppage.  The  plain- 
tiff refused  absolutely  to  accede  to  these  con- 
ditions, but  insisted  on  the  terms  of  what  he 
declares  to  have  been  the  oral  agreement  be- 
tween the  parties..  Therefore,  if  the  tele- 
grams are  to  be  construed  as  constituting  a 
contract  between  the  parties,  complete  and  ex- 
clusive In  Its  terms,  the  plaintiff,  by  its-  repu- 
diation, was  Just  as  much  guilty  of  a  breach 
as  the  defendant.  Both  parties  equally  con- 
tended that  there  were  provisions  additional 
and  beyond  those  contained  in  the  correspond- 
ence. There  are  provisions  as  to  other  mat- 
ters, essential  parts  of  the  real  contract  on 
which  the  telegrams  are  silent  The  defend- 
ant was  to  transport  free  of  cost  one  man  to 
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every  26  head  to  take  charge  of  the  cattle, 
and  to  return  free  of  cost  such  men  to  this 
country.  The  stalls  on  the  ships  were  to  be 
erected  by  the  shipper.  The  shipper  was  to 
supply  the  feed,  -which  was  to  be  carried  by 
the  vessels  free  of  charge,  but  excess  of  feed 
beyond  that  used,  which  might  be  sold  in 
England,  was  to  be  paid  for  as  freight.  In 
fact,  the  learned  counsel  for  the  appellant, 
in  his  brief,  enumerates  many  conditions  of 
what  he  contends  to  have  been  the  completed 
contract  of  the  parties,  none  of  which  is  to  be 
found  in  the  telegraphic  correspondence. 
There  is  no  evidence  that  these  are  governed 
by  custom  in  the  trade,  and  can  be  Implied 
as  incidents  to  the  contract,  but  they  rest 
solely  in  the  alleged  oral  agreement  There- 
fore, within  the  well-settled  rules  of  law,  the 
agreement  for  the  breach  of  which  the  plain- 
tiff seeks  to  recover  was  not  valid  and  bind- 
ing on  the  defendant.  May  v.  Thomson,  L. 
R.  [20  Oh.  P.]  706;  Winn  v.  Bull,  L.  R.  [7  Ch. 
D.]  29, 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs.  • 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  VANN,  and  WERNER,  J  J., 
concur. 

Judgment  affirmed. 


(178  N.  Y.  828) 

WESTERN  UNION  TELEGRAPH  CO.  v. 

ELECTRIC  LIGHT  &  POWER  CO. 

OF  SYRACUSE  et  al. 

(Court  of  Appeals  of  New  York.    April  26, 
1004.) 

INJUNCTION— FRANCHISES— SUBWAYS  UNDER 
CITY  STREETS— REMEDY  AT  LAW. 

1.  Where  plaintiff  sued  to  restrain  defendant 
from  maintaining  a  street  subway  in  close  prox- 
imity to  plaintiffs  subway,  previously  construct- 
ed, and  to  compel  defendant  to  remove  its  lines 
therefrom,  but  did  not  allege  in  its  complaint 
that  defendant  was  insolvent  or  that  a  multi- 
plicity of  suits  would  result,  a  judgment  denying 
the  injunction,  but  directing  that  defendant 
should  indemnify  plaintiff  for  any  injuries  it 
might  suffer  through  the  trespass  by  the  execu- 
tion of  a  bond,  was  erroneous,  as  an  adjudica- 
tion that  an  action  in  equity  was  unnecessary, 
as  plaintiff  had  a  sufficient  remedy  at  law. 

2.  Where  the  common  council  of  a  city  grant- 
ed a  corporation  a  right  to  construct  a  sub- 
way below  the  surface  of  the  street,  and  pro- 
vided that  such  franchise  should  not  be  deemed 
to  give  such  company  any  exclusive  right  to  the 
street  for  such  subway,  and  reserved  to  the  city 
all  rights  not  specifically  given,  such  company 
cannot  object  because  the  city  thereafter  gave 
another  company  a  right  to  locate  its  subway 
so  close  to  plaintiff's  subway  as  to  cause  expense 
in  making  repairs,  if  such  subsequent  location 
was  not  an  unreasonable  interference  with  plain- 
tiff's rights. 

O'Brien,  Bartlett,  and  Haight,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  the  Western  Union  Telegraph 
Company  against  the  Electric  Light  &  Power 
Company  of  Syracuse  and  others.    From  a 


judgment  of  the  Appellate  Division  affirm- 
ing a  judgment  for  plaintiff  (81  N.  Y.  8upp. 
1147),  defendant  electric  light  and  power  com- 
pany appeals.    Reversed. 

William     P.     Goodelle,     for     appellant 
Charles  P.  Ryan,  for  respondent 

VANN,  J.  This  is  a  controversy  between 
two  underground  occupants  of  a  public  street 
in  the  city  of  Syracuse,  .each  having  a  fran- 
chise granted  by  the  common  council.  The 
plaintiff's  franchise,  which  is  the  earlier  in 
date,  permitted  it  to  construct  a  subway  or 
conduit  under  certain  streets,  and  to  place 
wires  therein  "necessary  in  the  operation 
and  conduct"  of  its  telegraph  business,  ac- 
cording to  plans  and  specifications  to  be  ap- 
proved by  the  commissioner  of  public  works 
or  the  common  council.  Among  the  many 
conditions  and  limitations  of  the  grant  was 
the  provision  that  no  "exclusive  franchise 
to  use  the  streets  and  public  places  of  the 
city,  or  any  of  them,  for  a  subway,  or  for  any 
other  purpose,"  should  be  deemed  to  be  con- 
ferred upon  the  plaintiff,  and  that  "all  rights 
and  privileges  not  herein  specifically  given 
are  expressly  reserved  by  the  common  coun- 
cil." Under  this  permit  the  plaintiff  con- 
structed a  subway,  which  consists  of  a  struc- 
ture 16  inches  high  and  9  inches  wide,  laid  a 
few  feet  below  the  surface  of  the  streets.  It 
contains  six  wooden  ducts,  one  of  which,  as 
required  by  the  grant  Is  for  the  exclusive  use 
of  the  city,  and  Is  controlled  by  It  according- 
ly. 

Subsequently  the  common  council,  upon 
similar  conditions,  gave  the  defendant  a  fran- 
chise to  construct  a  subway  to  conduct  and 
distribute  "electricity  for  light  heat  or  power 
for  public  or  private  use."  The  defendant 
built  its  line  in  some  of  the  streets  already 
occupied  by  the  subway  of  the  plaintiff.  Its 
structure,  26  inches  wide  by  17  inches  high, 
was  located,  as  the  franchise  provided,  by 
the  commissioner  of  public  works,  and  in 
some  instances  was  placed  above  and  parallel 
to  the  line  of  the  plaintiff,  and  at  a  distance 
of  but  1  or  2  feet  therefrom.  On  the  south 
side  the  two  structures  are  bounded  by 
the  same  vertical  line,  but  on  the  north 
side  the  defendant's  subway  projects  about 
17  inches  over  that  of  the  plaintiff.  In  one 
locality,  for  a  distance  of  about  420  feet  W 
the  earth  beneath  the  defendant's  subway 
were  removed,  It  could  not  sustain- itself,  for 
It  Is  not  self-supporting  except  in  sections 
four  feet  long,  and  artificial  support  -would 
be  necessary  In  order  to  repair  the  plaintiff's 
line  or  remove  a  duct  therefrom.  At  this 
point  the  street  contains  many  substructures. 
Including  a  sewer,  water  and  gas  mains,  oth- 
er subways,  and  the  like,  while  on  the  sur- 
face there  is  a  double-track  street  railroad. 
On  the  side  of  the  street  selected,  the  unoc- 
cupied space  where  the  defendant's  subway 
could  have  been  located  without  interfering 
with  any  substructure  Is  about  3  feet  wide. 
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and  ia  just  south  of  and  between  plaintiff's 
subway  and  a  water  main.  On  the  other 
side  of  the  street  there  was  also  unoccupied 
space,  which  was  certain,  however,  to  be 
needed  In  the  future. 

While  the  defendant  was  constructing  Its 
work  the  plaintiff  protested  against  the  loca- 
tion selected,  and  some  delay  resulted;  but 
finally  the  defendant  placed  its  subway,  pur- 
suant to  Its  franchise,  in  the  exact  situation 
and  position  directed  by  the  commissioner 
of  public  works.  After  the  defendant  had 
completed  its  line,  the  plaintiff,  with  no  al- 
legation of  insolvency  in  its  complaint,  or 
that  a  multiplicity  of  suits  would  result, 
brought  this  action  to  restrain  the  defendant 
from  using  or  maintaining  its  subway  as  lo- 
cated In  the  street  in  question,  and  to  compel 
it  to  remove  its  line  therefrom.  The  theory 
of  the  complaint  is  that  the  location  of  the 
defendant's  subway  interferes  with  access  to 
the  subway  of  the  plaintiff  for  the  purpose 
of  making  repairs,  and  that  it  will  "necessari- 
ly cause  great  inconvenience  and  expense." 
The  trial  court  did  not  grant  an  injunction, 
but  required  the  defendant  and  the  city  of 
Syracuse,  which  was  joined  as  a  defendant, 
but  for  some  reason  did  not  defend,  within 
30  days  after  entry  of  judgment  and  notice 
thereof,  to  execute  a  bond  in  the  penalty  of 
$5,000,  with  two  sureties,  to  "indemnify  the 
plaintiff  •  •  •  against  any  loss,  damage, 
or  expense  which  It  or  its  successors  may  sus- 
tain by  reason  of  the  location"  of  the  de- 
fendant's line,  and  restraining  both  defend- 
ants from  using  the  subway  or  placing  any 
wires  therein  during  said  period  of  30  days. 
The  Appellate  Division  unanimously  affirm- 
ed the  Judgment,  and  the  Syracuse  Electric 
Light  &  Power  Company  appealed  to  this 
court 

The  question  presented  for  review  is 
whether,  upon  the  facts  alleged  in  the  com- 
plaint, and  those  found  by  the  trial  judge, 
the  court  had  power  to  grant  the  relief  pro- 
Tided  by  Its  judgment. 

The  object  of  the  action  was  to  restrain  an 
alleged  trespass,  which  is  not  permitted  ex- 
cept under  peculiar  circumstances  not  shown 
to  exist  In  this  case.    The  result  of  the  ac- 
tion was  an  adjudication,  in  effect,  that  a 
resort  to  equity  was  unnecessary,   because 
the  requirement  of   a   bond   to   Indemnify 
against  damages  shows  that  there  was  an 
adequate   remedy  at  law   through   the  re- 
covery of  damages  as  compensation;    Thus 
tne  court,  sitting  as  a  court  of  equity,  award- 
ed nothing  but  what  could  be  had  In  an  ac- 
tion at  law,  except  to  provide  security  that 
trie  damages  when  admeasured  .at  law  would 
be  paid.    An  action  at  law  would  be  requir- 
ed to  recover  any  damages  under  the  bond, 
and  the  same  damages  could  be  recovered  to 
trie  same  amount  in  an  action  at  law  without 
a  bond.    The  court  adjudged  that  the  struc- 
ture of  the  defendant  was  unlawful,  and 
-that  it  might  result  In  damages  to  the  plain- 
tiff in  the  future,  but  the  only  relief  award- 


ed was  to  require  the  defendant  to  secure 
the  payment  of  such  damages  if  they  should 
accrue.  It  did  not  grant  an  injunction  pro- 
vided the  defendants  should  not  execute  a 
bond,  but  Issued  an  absolute  command  re- 
quiring the  two  corporations— one  a  city  of 
the  second  class— to  furnish  security  for  all 
time  to  come  that,  if  damages  should  result 
from  the  defendant's  illegal  action,  they 
would  be  paid.  This  adjudication  necessarily 
involved,  as  a  part  thereof,  that  the  recovery 
of  damages  was  an  adequate  remedy,  and 
hence  that  an  action  In  equity  was  unneces- 
sary. 

While  I  think  the  judgment  should  be 
reversed  upon  the  ground  already  stated, 
there  are  other  considerations  which  should 
not  be  lost  sight  of,  for  they  Involve  the 
welfare  of  the  public  in  all  municipal  cor- 
porations. Space  beneath  the  surface  of 
streets  In  our  large  cities  is  becoming  more 
valuable  every  year  for  the  purpose  of  con- 
ducting water,  heat,  and  light  to  the  dwell- 
ings of  the  inhabitants,  as  well  as  for  the 
construction  of  sewers,  underground  rail- 
roads, subway  lines,  pneumatic  tubes,  and 
other  agencies  of  great  public  utility.  The 
existence  of  surface  railroads  frequently  ren- 
ders access  to  the'  various  structures  beneath 
the  streets  more  or  less  difficult,  and  makes 
it  undesirable  that  subways  or  other  struc- 
tures should  be  located  under  the  tracks.  It 
is  In  view  of  such  circumstances  and  possi- 
bilities that  a  franchise  granted  by  a  city 
permitting  a  corporation  to  place  some  struc- 
ture beneath  the  surface  of  the  streets  is  to 
be  considered  and  construed.  When,  there- 
fore, the  common  council,  in  granting  a  fran- 
chise to  the  plaintiff,  provided  that  nothing 
therein  contained  should  be  deemed  to  give 
It  "any  exclusive  franchise  to  use  the  streets 
for  a  subway  or  for  any  other  purpose,"  and 
reserving  all  rights  and  privileges  not  spe- 
cifically given,  It  did  not  empower  the  plain- 
tiff to  dictate  what  other  structures  should 
be  located  beneath  the  street,  or  where  they 
should  be  placed.  All  that  the  plaintiff  can 
lawfully  demand  is  that  its  structure  shall 
not  be  unreasonably  interfered  with.  This 
is,  involved  in  -  the  terms  of  its  grant,  when 
construed  in  the  light  of  all  the  facts.  It 
cannot  keep  out  other  structures,  even  If 
their  construction  involves  expense  and  in- 
convenience to  Itself.  It  cannot  say  there 
shall  be  no  subway  above,  beneath,  or  on 
either  side  of  its  own,  for  that  right  the  city 
reserved,  and  doubtless  it  would  have  been  re- 
served by  implication  if  it  had  not  been  re- 
served expressly.  The  franchise  "is  to  be  con- 
strued in  the  interest  of  the  public,  and  hence 
In  favor  of  the  grantor,  and  not,  as  in  ordi- 
nary cases,  in  favor  of  the  grantee."  Trus- 
tees of  Southampton  v.  Jessup,  1G2  N.  Y.  122, 
127,  66  N.  E.  538,  539;  Syracuse  Water  Co. 
v.  City  of  Syracuse,  116  N.  Y.  167,  178,  22 
N.  E.  381,  5LB.A.  546.  The  plaintiff  took 
nothing  by  its  grant  but  what  was  expressly 
given,  or  necessarily  involved  In  what  was 
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expressly  given.  There  Is  nothing  in  its 
franchise  to  prevent  the  city  from  laying  a 
subway  on  any  side  of  the  plaintiffs  subway, 
and  immediately  adjoining  it,  or  from  author- 
izing some  other  corporation  to  do  it.  If  the 
city,  which  has  control  of  the  streets  both' 
above  and  below  the  surface,  sees  fit  to  econo- 
mize space  with  reference  to  the  wants  of  the 
future,  it  has  a  right  to  do  so,  and  for  this 
purpose  to  place,  or  authorize  another  corpo- 
ration to  place,  conduit  lines  so  near  that  of 
the  plaintiff  as  to  make  access  somewhat  in- 
convenient and  expensive.  The  city  cannot 
destroy  the  plaintiff's  line,  nor  prevent  rea- 
sonable access  to  It,  bat  it  is  not  obliged  to 
consult  the  mere  convenience  of  the  plain- 
tiff, nor  study  to  save  it  from  expense,  to 
the  detriment  of  the  public.  In  other  words, 
the  plaintiff  may  make  a  reasonable,  but  not 
an  unreasonable,  use  of  the  right  granted. 
While  the  city  Could  not  grant  to  another 
the  right  to  use  the  same  space  occupied 
by  the  plaintiffs  line,  It  could  authorize  the 
use  of  any  other  space,  provided  access  to 
the  line  was  left  open,  even  if  it  was  less 
convenient  and  more  expensive. 

The  defendant's  subway  does  not  inter- 
fere with  the  operation  of  the  plaintiffs  line 
in  any  way,  as  there  is  the  same  convenience 
of  access  for  that  purpose  as  before.  When, 
however,  repairs  or  changes  become  neces- 
sary, it  cannot  reach  its '  structure  by  dig- 
ging down  directly  thereto,  but  must  dig  down 
by  the  side,  and  make  a  deeper  excavation. 
If  the  repairs  should  require  the  removal  of 
the  earth  between  its  line  and  that  of  the 
plaintiff  for  a  distance  exceeding  four  feet, 
it  would  be  necessary  for  it  to  notify  the 
defendant  to  support  its  line  while  the  repairs 
were  in  progress,  or  else  to  support  it  at  its 
own  expense.  This  is  the  extent  of  the  in- 
terference with  the  plaintiff's  subway  by 
the  location  of  the  defendant's  line.  It  sim- 
ply involves  a  slight  increase  of  expense  in 
order  to  reach  the  plaintiff's  structure  for 
the  purpose  of  making  repairs. 

The  charter  of  the  city  of  Syracuse,  in 
force  when  the  franchises  in  question  were 
granted,  provided  that  the  common  council 
should  have  power  "to  require  that  telegraph, 
telephone  or  electric  .light  wires  or  cables, 
or  other  appliances  for  conducting  electricity, 
except  trolley  and  feed  wires,  poles  and  fix- 
tures used  In  operating  street  railroads,  and 
the  poles  thereof  heretofore  erected  in  any 
street,  alley  or  public  ground  •  *  *  be  re- 
moved from  overhead  In  such  street,  alley  or 
public  ground,  or  any  part  thereof,  within  a 
reasonable  time,  not  less  than  three  months 
after  the  enactment  of  such  ordinance. 
*  *  •  No  company,  corporation  or  individ- 
ual shall  place  Its  wires  and  electrical  con- 
ductors in  conduits  under  the  surface  of  the 
streets,  alleys  or  public  grounds  in  such  man- 
ner as  to  unnecessarily  interfere  with  the 
use  of  such  street,  alley,  or  public  grounds, 
or  local  improvements  of  any  character  or 
with  the  sewers  or  water  or  gas  mains  or 


branches  thereof,  nor  without  first  obtaining 
the  consent  of  the  common  council,  subject 
to  such  regulations  and  restrictions  as  the 
common  council  may  by  ordinance  make,  or 
impose,  in  respect  thereto,  for  the  benefit  of 
the  public,  the  city  or  its  citizens,  and  under 
the  direction  and  supervision  of  the  commis- 
sioner of  public  works.  •  •  •  And  any 
company,  corporation  or  individual  so  pla- 
cing its  wires  under  ground  in  any  street,  al- 
ley or  public  ground  of  said  city,  shall,  upon 
notice  from  the  city,  or  any  of  its  depart- 
ments that  a  local  improvement  or  sewer  or 
water  main,  or  branch  thereof,  is  to  be  con- 
structed In  such  manner  as  will  necessitate 
the  moving  or  altering  of  the  conduit  or  con- 
duits, by  said  individual,  company  or  corpora- 
tion, move  or  alter  the  same  at  its  own  ex- 
pense so  as  to  permit  the  construction  of  the 
improvement  where  ordered,  and  should  any 
person,  company  or  corporation  omit  to  com- 
ply with  such  notice,  the  conduit  or.  conduits 
may  be  altered  or  moved  by  the  city,  and  the 
cost  and  expense  thereof  recovered  from  such 
individual,  company  or  corporation;  to  regu- 
late the  erection  of  telegraph,  electric  light 
and  telephone  poles,  wires,  cables  and  other 
electrical  conductors,"  and  require  them  to 
"be  placed  underground,  subject  to  such  re- 
strictions and  regulations  as  it  may  make  by 
general  ordinance,  but  nothing  in  this  section 
contained  shall  affect  any  grant  or  consent 
heretofore  made  or  given  pursuant  to  general 
laws,  as  to  any  matter  provided  for  in  and 
by  such  grant  or  consent"  Laws  1883,  p. 
1132,  c.  531,  |  2,  amending  section  22  of  the 
Revised  Charter. 

This  statute  is  part  of  the  franchise  grant- 
ed to  either  party  to  this  action,  and  is  to 
be  construed  In  connection  therewith.  It 
shows  that  the  city  has  control  of  the  sub- 
ject, and  that  the  plaintiff  accepted  its  fran- 
chise subject  to  the  right  of  the  city  to  grant 
similar  franchises  to  other  corporations,  and 
subject  to  the  right  of  the  commissioner  of 
public  works  to  locate  the  position  of  any- 
new  structure  beneath  the  surface  of  the 
street.  The  question  Is  not  before  us  wheth- 
er the  commissioner  selected  the  best  possi- 
ble location  for  the  defendant's  line,  but  sim- 
ply whether  he  exercised  his  power  In  a  rea- 
sonable way.  The  law  made  it  his  duty  to 
determine  the  location,  not  the  duty  of  the 
court.  The  statute  gnve  him  discretionary 
power  in  the  premises,  which  Is  not  subject 
to  Judicial  control,  "except  in  extraordinary 
and  exceptional  instances  of  gross  abuse." 
Dillon,  Municipal  Corporations,  J  832;  High 
on  Injunctions,  §8  1240,  1270. 

I  think  that  when  the  franchise  of  the 
plaintiff  is  construed  in  connection  with  th«»- 
city  charter  in  force  when  it  was  granted, 
and  in  the  light  of  facts  relating  to  the  use 
of  the  street  then  existing  or  in  reasonable 
contemplation  by  the  parties,  the  commis- 
sioner of  public  works  had  the  right  to  locate 
the  plaintiffs  line  where  it  now  is,  and  that 
the  courts  have  no  power  to  adjudge  that 
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location  unlawful,  under  the  circumstances 
of  this  case. 

I  vote  for  reversal  and  a  new  trial;  costs 
to  abide  event. 

O'BRIEN,   J.    (dissenting).     The   plaintiff 
brought  this  action  (or  the  purpose  of  re- 
straining the  Syracuse  Electric  Light  &  Pow- 
er Company,  the  city,  and  Its  commissioner 
of  public  works,  from  interfering  with  the 
underground    subway    constructed    by    the 
plaintiff  for  the  wires  and  appliances  of  its 
business  operations.    The  controversy  is  real- 
ly between  the  plaintiff,  a  telegraph  com- 
pany, and  the  defendant,   an  electric  light 
company.     There   Is  practically  no  dispute 
about  the  facts,  and  they  appear  In  the  record 
at  great  length  and  with  much  detail.    The 
trial  court  did  not  grant  the  relief  demanded 
by  the  plaintiff,  which  was  the  removal  of 
the  subway  of  the  electric  light  company  at 
a  certain  point  In  the  street  from  the  present 
location,  which  is  directly  over  the  plain- 
tiff's subway;  .and  It  is  found  as  a  fact  that 
the  construction  and  existence  of  the  defend- 
ant's subway  injures  the  rights  and  property 
of  the  plaintiff,  and  is  really  an  unlawful  in- 
terference therewith.    The  controlling  facts 
In  the  case  may  be  stated  very  briefly  as  fol- 
lows: 

On  the  19th  day  of  June,  1893,  the  city  of 
Syracuse  granted  to  the  plaintiff  a  franchise 
or  authority  to  construct  and  operate  a  sub- 
way, with  necessary  conduits  and  appliances, 
and  to  maintain  therein  Its  wires  and  cables 
necessary  for  the  conduct  of  its  business  un- 
der the  surface  of  certain  streets  named, 
■within  the  corporate  limits  of  the  city,  sub- 
ject to  certain  terms  and  conditions  therein 
contained.    One  of  these  conditions  was  that 
the  plaintiff  should  furnish,  for  the  use  of 
the  city,  one  of  the  ducts  in  said  subway, 
and  subsidiary  ducts  and  branches  to  be  re- 
served to  the  exclusive  use  of  the  city,  to 
be  used  for  Its  own  wires,  without  compen- 
sation  to  the  plaintiff.    This  was  the  con- 
sideration which  the  clty>  received  for  the 
privilege  of  permitting  the  plaintiff  to  use 
the  streets  for  the  purposes  of  Its  subway. 
Subsequently  the  plaintiff  was  permitted  to 
construct   a    subway   in  other   streets   than 
those  named  in  the  original  franchise.    The 
plaintiff  accepted  the  franchise,  and  in  the 
year   1896,  at  a  large  cost,  constructed  the 
subway  under  various  streets  in  the  city; 
and  it  included  the  duct  for  the  city,  which 
was    also    constructed    as    required   by   the 
terms  of  the  franchise,  and  the  city  has  since 
exercised  control  over  the  same.    The  plain- 
tiffs  subway  was  laid  in  a   trench  several 
?eet  beneath  the  surface  of  the  streets,  and 
consisted  of  six  wooden  ducts,  laid  two  side 
jy   side,  and  three  in  height,  each  duct  be- 
ns' 4%  inches  square,  with  planking  above 
nd  below,  making  a  structure  16  Inches  high 
nd    9    Inches  wide. 

On  the  6th  day  of  June,'  1898,  the  def  end- 
nt,  a  private  corporation,  secured  from  the 


city  a  franchise  to  construct  a  subway  un- 
der the  streets,  through  which  to  conduct 
electricity  for  heat,  light,  and  power.  It 
appears  that  at  a  certain  point  in  one  of 
the  streets,  for  a  distance  of  420  feet,  the 
subway  of  the  electric  light  company  is 
laid  parallel  with,  and  directly  above  and 
overlapping,  the  plaintiff's  subway;  the  dis- 
tance between  the  bottom  of  the  defendant's 
and  the  top  of  the  plaintiff's  subway  varying 
from  1  foot  to  a  little  over  2  feet. 

The  court  found  that  the  subway  of  the 
defendant  was  not  self-supporting;  that,  in 
case  the  earth  is  removed  from  around  or 
under  it,  it  is  Incapable  of  sustaining  its  own 
weight  for  a  greater  distance  than  4  feet; 
that  no  repairs  or  changes  can  be  made  in 
the  plaintiff's  subway  without  first  sustain- 
ing the  defendant's  subway  by  artificial 
means;  that,  in  order  to  remove  any  duct  from 
plaintiff's  subway,  an  excavation  of  at  least 
12  feet  must  be  made;  that,  in  order  to  gain 
access  to  or  make  repairs  upon  plaintiff's 
subway,  it  will  be  necessary  to  tunnel  un- 
der the  subway  of  the  defendant;  that  acci- 
dents often  occur  in  and  about  structures 
of  the  character  of  these  subways,  making  it 
frequently  necessary  to  gain  access  to  them, 
and  the  ducts  therein  contained,  for  the  pur- 
pose of  enlarging,  inspection,  repairs,  and 
removing  obstructions,  and  for  remedying 
disturbances  resulting  from  the  settling  of  the 
ground,  breaking  of  other  substructures,  and  ■ 
other  causes,  and  in  such  event  it  becomes 
necessary  to  excavate  from  the  surface  of 
the  street  down  to  and  around  the  subways, 
and  remove  the  ducts  therefrom,  and  that 
the  maintenance  of  appellant's  subway  as 
built  will  result  In  loss,  damage,  and  ex- 
pense to  the  plaintiff. 

It  appears  that,  while  the  subway  of  the 
defendant  was  in  process  of  construction,  the 
plaintiff  notified  it  and  the  city  of  the  dan- 
ger to  the  plaintiffs  rights  that  would  exist 
in  consequence  of  locating  the  defendant's 
subway  directly  over  that  of  the  plaintiff, 
and  the  plaintiff  made  an  objection  to  the 
projected  work,  both  to  the  city  and  to  the 
electric  light  company,  but  after  some  nego- 
tiation and  delay  the  defendant  proceeded 
with  the  construction  of  its  subway  accord- 
ing to  the  original  plans.  The  franchise 
granted  by  the  city  to  the  plaintiff,  and  which 
the  latter  accepted,  constituted  a  contract 
between  the  plaintiff  and  the  city,  which  could 
not  be  affected  or  changed  by  one  of  the 
parties  to.it  without  the  consent  of  the  oth- 
er. When  the  plaintiff,  with  the  permission 
of  the  city,  accepted  the  conditions  of  the 
grant  and  completed  its  subway,  the  struc- 
ture underneath  the  surface  of  the  street 
was  property  which  could  not  be  invaded  or 
interfered  with  any  more  than  any  other 
corporate  property  which  the  plaintiff  pos- 
sessed. Neither  the  defendant  the  electric 
light  company,  nor  the  city  acting  through 
its  commissioner  of  public  works,  had  the 
right,  for  the  purpose  of  constructing  the 
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defendant's  subway,  to  interfere  with  or 
Impair  the  free  and  unobstructed  use  by  the 
plaintiff  of  the  subway  constructed  by  it 
under  the  franchise  granted.  The  city  had 
the  undoubted  right  subsequently  to  grant 
a  similar  franchise  to  the  defendant,  but  it 
had  no  right  to  locate  the  place  where  the 
same  was  to  bp  constructed  in  such  a  way  as 
to  interfere  with  or  injure  the  structure  of 
the  plaintiff.  The  city,  in  granting  the  fran- 
chise to  the  plaintiff,  attached  to  it  a  con- 
dition reserving  to  itself  the  right  to  use 
one  of  the  plaintiff's  ducts  for  its  own  pur- 
poses, and  this  consideration  furnishes  an 
additional  reason,  if  such  is  required,  why  the 
plaintiff's  rights,  as  granted,  cannot  be  dis- 
turbed. 

We  think  that  such  an  interference  with 
the  plaintiff's  property  rights,  threatened  or 
consummated,  constitutes,  under  the  circum- 
stances of  this  case,  a.  sufficient  ground  for 
the  interference  of  a  court  of  equity  by  in- 
junction. It  is  quite  true  that  the  plaintiff 
has  not  yet.  so  far  as  appears,  sustained  any 
damage  by  reasori  of  the  facts  complained  of; 
but  a  court  of  equity  will  grant  relief  pre- 
ventive in  character  when  satisfied  that  such 
interference,  although  in  the  nature  of  a 
trespass,  will  injure  the  plaintiff's  property 
and  interfere  with  its  lawful  .operations, 
which  are  affected  by  a  public  interest. 

The  difficulty  in  this  case,  If  any,  consists 
in  the  form  of  the  Judgment,  or  rather  the 
character  of  the  relief  which  was  given  to 
the  plaintiff  at  the  trial.  The  court  did  not 
direct  the  defendant  to  remove  its  structure 
or  change  its  location,  but  determined  that, 
for  the  plaintiff's  protection,  it  should  exe- 
cute and  deliver  to  it  a  bond  in  the  sum  of 
$5,000  as  indemnity  to  the  plaintiff,  against 
any  loss,  damage,  or  expense  which  it  might 
sustain  by  reason  of  the  construction  and 
maintenance  of  the  defendant's  subway,  and 
restraining  the  use  of  the  subway  until  the 
filing  of  the  bond.  The  city  has  not  appealed 
from  the  Judgment,  and,  so  far  as  the  record 
discloses,  It  has  acquiesced  in  the  Judgment, 
which  requires  it  to  become  a  party  to  the 
bond.  It  may  be,  as  suggested,  that  the  city 
has  no  power  to  enter  into  any  such  arrange- 
ment, but  this  court  has  nothing  to  do  with 
that  question  so  long  as  the  city  itself  does 
not  complain.  It  Is  quite  clear  that  the  de- 
fendant the  electric  light  company  has  no 
right  to  complain  of  the  Judgment  in  that  re- 
spect. We  think  that,  upon  the  facts  found 
in  this  case,  the  court  bad  Jurisdiction  to  di- 
rect the  removal  of  the  defendant's  subway, 
for  the  reason  that  it  was  an  invasion  of  and 
menace  to  the  plaintiff's  right  of  enjoyment 
of  the  privileges  secured  to  it  by  the  fran- 
chise. The  findings  of  fact  fully  disclose  the 
difficulties  and  obstructions  which  the  de- 
fendant's subway  would  constitute  to  the  free 
enjoyment  by  the  plaintiff  of  its  property 
rights  in  the  underground  structure.  It  is 
quite  likely  that  by  the  lapse  of  time  the  de- 
fendant would  acquire  a  right  by  prescrip- 


tion to  maintain  its  structure  where  it  is, 
however  Inconvenient,  dangerous,  or  damag- 
ing it  might  prove  to  be  to  the  plaintiff,  and 
In  such  cases  a  court  of  equity  will  Interfere 
in  order  to  prevent  an  unlawful  invasion  rip- 
ening into  a  legal  right.  Amsterdam  Knit- 
ting Co.  v.  Dean,  162  N.  Y.  278,  56  N.  E.  757. 

The  Judgment,  in  effect,  requires  the  de- 
fendant to  indemnify  the  plaintiff  against 
damages  that  may  arise  from  a  future  tres- 
pass, and  in  this  respect  the  relief  granted  is 
doubtless  exceptional  and  peculiar.  It  ap- 
pears that  before  the  case  came  to  trial  the 
street  at  the  point  in  question  had  been  reg- 
ulated and  paved  at  the  expense  of  the  prop- 
erty owners,  and  the  court  doubtless  hesitat- 
ed before  granting  the  drastic  relief  which 
the  plaintiff  demanded;  that  is,  to  have  the 
subway  entirely  removed  to  some  other  part 
of  the  street  instead  of  decreeing  that  to  be 
done,  it  granted  a  measure  of  relief  more  lib- 
eral to  the  defendant,  compliance  with  which 
would  be  cheaper  and  more  convenient.  We 
are  not  prepared  to  say  that  the  court  was 
without  power  to  grant  the  relief  specified  In 
the  Judgment  At  all  events,  It  does  not  seem 
to  us1  that  the  defendant  has  any  right  to 
complain  because  it  is  simply  required  to  give 
a  bond  of  indemnity,  rather  than  change  the 
location  of  its  subway.  When  a  court  of  eq- 
uity obtains  Jurisdiction  of  a  case,  it  may 
grant  such  relief  as  the  nature  of  the  case 
may  require,  and  in  some  cases  it  may  award 
damages,  as  in  an  action  at  law,  when  such 
a  course  is  necessary  in  order  to  do  complete 
Justice.  Whatever  may  be  said  as  to  the  out- 
come of  this  controversy  expressed  In  the 
Judgment  It  does  not  appear  to  us  to  be  un- 
just to  the  defendant  or  to  constitute  any 
real  ground  of  complaint 

The  judgment  should  be  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  MARTIN  and  WER- 
NER, JJ.,  concur  with  VANN,  J.  BART- 
LETT  and  HAIGHT,  J  J.,  concur  with  O'BRI- 
EN, JJ. 

Judgment  reversed,  etc. 


(178  N.  T.  31B) 

MURRAY  et  aX  v.  MILLER  et  aL 

(Court  of  Appeals  of  New  York.    April  26, 

1904.) 

WHX— DEVISE  IN  TRUST—  VALIDITY— POWEB  II* 
TBU8T. 

1.  Testator  died  in  1876,  and  devised  the  re- 
mainder of  bis  estate  after  the  death  of  his 
widow  to  the  person  who  should  then  be  known 
by  an  unincorporated  ecclesiastical  body  as  its 
treasurer,  in  trust  for  the  benefit  of  such  body, 
providing  that,  if  at  such  time  'there  should  be 
no  treasurer,  then  to  the  presiding  officer  at  the 
last  meeting  of  such  body  upon  the  same  trust. 
Held  invalid,  because  when  the  will  took  effect 
an  unincorporated  association  was  incompetent 
to  take  by  devise,  and  a  trust  for  an  indefinite 
beneficiary  was  void ;  Laws  1893,  p.  1748,  c 
701,  providing  that  devises  otherwise  valid  shall 
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.no  longer  be  deemed  invalid  by  indefiniteness  or 
uncertainty  of  beneficiaries,  not  applying  to  such 
devise,  it  not  being-  retroactive  in  its  effect. 

2.  A  devise  of  an  estate  to  a  person  who  shall 
be  known  at  the  death  of  the  life  tenant  as 
treasurer  of  an  unincorporated  ecclesiastical 
body,  in  trust,  to  apply  to  the  use  of  such  body, 
is  invalid,  as  unlawfully  suspending  the  power 

■of  alienation. 

3.  A  devise  of  the  remainder  of  an  estate  after 
the  death  of  testator's  widow  to  the  then  treas- 
urer of  an  unincorporated  ecclesiastical  body  is 
not  valid  as  a  power  in  trust  on  the  ground 
that  at  the  death  of  the  testator  his  real  prop- 
erty descended  to  his  heirs  at  law,  subject  to 

'  the  widow's  life  estate,  and  subject  to  be  divest- 
ed on  the  death  of  the  widow,  which  occurred 
in  1895,  by  the  exercise  of  the  power,  and  that 
the  beneficiary  had  then  acquired  capacity  to 
take  by  virtue  of  Laws  1893,  p.  1748,  c.  701,  au- 
thorizing devises  otherwise  valid  to  be  no  longer 
held  invalid  because  of  indeflniteness  or  uncer- 
tainty of  beneficiaries,  since,  such  attempted 
trust  being  unlawful  at  the  time  of  testator's 
death,  in  1876,  the  power  in  trust  would  be  also 
invalid,  and  the  beneficiary  could  take  under 
neither. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Submission  of  controversy,  under  Code  Civ. 
Proa  f  1279,  between  William  Murray  and 
others  and  Walter  T.  Miller  and  others. 
From  a  Judgment  of  the  Appellate  Division 
in  favor  of  plaintiffs  (83  N.  Y.  Snpp.  591), 
defendants  appeal.    Affirmed. 

James  Fraser  died  on  the  14th  day  of 
June,  1876,  seised  of  the  real  property  de- 
scribed in  the  record,  and  left  a  will  dated 
tbe  3d  day  of  December,  1862,  which  was 
admitted  to  probate  on  tbe  11th  day  of  Janu- 
ary, 1877,  the  material  parts  of  which,  dis- 
posing of  his  residuary  estate,  are  as  fol- 
lows: 

"I  give,  devise  and  bequeath  to  my  be- 
loved wife,  Jessie,  all  my  estate,  real  and 
personal,  of  which  I  may  die  seized  or  pos- 
sessed, or  to  which  I  may  then  be  entitled, 
for  tbe  term  of  her  natural  life.  I  authorize 
her  to  Invest  and  collect  and  reinvest  any 
and  all  of  the  personal  estate  in  such  man- 
ner as  she  may  deem  proper,  without  re- 
sponsibility to  any  one,  and  to  use  and  enjoy 
the  income  thereof. 

"I  give  the  remainder  of  all  my  real  es- 
tate and  the  residue  of  my  personal  estate, 
at  her  death,  to  the  person  who  shall  then 
be  known  and  recognized  by  the  unincorpo- 
rated ecclesiastical  body  now  calling  Itself 
and  known  by  the  style  of  (The  Synod  of  the 
Reformed  Presbyterian  Church  in  North 
America'  as  its  treasurer,  In  trust,  to  apply 
the  same  to  the  uses  and  for  the  benefit  of 
snch  ecclesiastical  body;  and  if  at  the  time 
of  the  death  of  my  wife  there  shall  be  no 
person  known  and  recognized  as  its  treasurer, 
then  to  the  person  who  was  at  the  last  pre- 
ceding meeting  of  such  ecclesiastical  body 
known  and  recognized  as  its  presiding  officer, 
by  whatever  name  he  may  have  been  known, 
upon  the  same  trust" 

Upon  the  death  of  the  testator,  his  widow, 
Jessie  Fraser.  entered  into  possession  and  en- 
joyment of  tbe  property,  and  so  continued 


until  her  death  on  April  5, 1895.  The  widow, 
Jessie  Fraser,  also  left  a  will,  dated  in  No- 
vember, 1877,  by  which  her  entire  estate 
was  given  to  the  "Trustees  of  the  Synod 
of  the  Reformed  Presbyterian  Church  of 
North  America,"  a  corporation  formed  under 
the  laws  of  Pennsylvania.  Upon  the  death 
of  Jessie  Fraser  the  corporation  above  nam- 
ed went  into  possession  of  the  property  de- 
scribed in  the  record,  and  collected  tbe  rents 
thereof  until  May  9,  1899,  when  John  T. 
Morton,  as  treasurer  and  trustee  of  the 
Synod  of  the  Reformed  Presbyterian  Church 
of  North  America,  the  unincorporated  asso- 
ciation named  as  beneficiary  in  the  will  of 
James  Fraser,  conveyed  said  premises  to 
Walter  T.  Miller  for  the  expressed  considera- 
tion of  |I28,000,  and  took  back  a  purchase- 
money  mortgage  for  $26,000.  The  unincor- 
porated association  above  referred  to  was 
formed  in  1809.  The  corporation  above  nam- 
ed was  incorporated  in  1871.  Both  were  in 
existence  at  the  time  of  the  death  of  James 
Fraser,  as  separate  and  distinct  organiza- 
tions, and  both  so  continued  down  to  the 
time  of  the  submission  of  this  controversy, 

James  Fraser  left  him  surviving,  as  his 
heirs,  at  law,  a  niece,  Elizabeth  Murray, 
who  died  In  1879  without  issue,  and  whose 
only  heir  at  law  was  Robert  Murray,  a 
nephew  of  James  Fraser,  who  died  in  1899, 
leaving  the  defendant  Catharine  Murray  as 
his  widow,  and  the  plaintiffs  as  his  heirs  at 
law.  The  plaintiffs,  as  heirs  at  law  of  their 
father,  now  deceased,  are  therefore  the  heirs 
at  law  of  James  Fraser,  and  as  such  they 
claim  title  to  the  real  estate  described  in 
the  record,  subject  to  their  mother's. dower, 
on  the  ground  that  the  provisions  of  the  will 
of  James  Fraser  purporting  to  create  a  trust 
or  power  in  trust  for  tbe  benefit  of  said 
unincorporated  association  are  void. 

Upon  an  agreed  statement  of  facts,  the 
material  parts  of  which  are  above  recited, 
the  controversy  between  the  plaintiffs  and 
the  defendants  was  submitted  to  the  Appel- 
late Division,  where  it  was  decided  that  the 
plaintiffs  were  entitled  to  recover  the  real  es- 
tate referred  to,  with  damages  for  its  deten- 
tion. 

Augustus  C.  Brown,  for  appellants.  Ben- 
jamin N.  Cardozo  and  Moses  Esberg,  for  re- 
spondents. 

WERNER,  J.  (after  stating  the  facts).  As 
disclosed  by  the  foregoing  statement  of  facts, 
this  controversy  arises  over  the  title  to  cer- 
tain real  property  in  the  city  of  New  York, 
of  which  James  Fraser  died  seised-,  and 
which  he  attempted  to  dispose  of  by  his  will. 
The  respondents,  consisting  of  the  plaintiffs 
and  their  mother,  the  defendant  Catharine 
Murray,  assert  the  invalidity  of  this  testa- 
mentary disposition,  and,  as  heirs  at  law  and 
dowress,  respectively,  claim  title  and  posses- 
sion to  the  lands  in  question.  The  appel- 
lants, with  the  exception  of  the  corporation 


Digitized  by 


Google 


872 


70  NORTHEASTERN  REPORTER. 


(N.r. 


above  named,  are  variously  Interested  as 
trustee,  beneficiary,  purchaser,  and  tenants, 
respectively;  and  they  rely  upon  the  will  as 
creating  a  valid  power  In  trust,  under  which 
they  defend  their  claims.  The  defendant 
corporation,  known  as  the  "Trustees  of  the 
Synod  of  the  Reformed  Presbyterian  Church 
of  North  America,"  has  no  legal  Interest  In 
this  controversy,  It  being  conceded  by  appel- 
lants' counsel  that  It  Is  not  the  beneficiary 
named  in  the  will  of  James  Fraser.  and  that 
its  interference  with  the  real  property  men- 
tioned was  not  only  Ill-advised,  but  wholly 
unauthorized.  With  this  brief  explanatory 
statement  of  the  nature  of  the  controversy, 
and  the  relation  thereto  of  the  several  par- 
ties, we  come  to  the  consideration  of  the 
above-quoted  testamentary  provision,  upon 
the  construction  of  which  this  issue  depends. 
That  the  testator,  James  Fraser,  intended 
to  create  an  express  trust  for  the  benefit  of 
the  unincorporated  association  known  as 
"The  Synod  of  the  Reformed  Presbyterian 
Church  of  North  America,"  and  that  he  failed 
in  the  attempt,  is  clear  to  a  demonstration. 
Indeed,  the  appellants  now  concede  that  this 
testamentary  disposition  Is  Invalid  as  a  trust, 
but  they  contend  that  It  is  valid  as  a  power 
in  trust  In  the  light  of  this  concession,  we 
need  refer  to  the  attempted  trust  only  for  the 
purpose  of  disclosing  the  effect  of  its  invalid- 
ity upon  the  alleged  power  in  trust.  The 
will  was  executed  in  1862,  the  testator  died  In 
1876,  and  probate  was  effected  in  1877.  The 
beneficiary  of  the  attempted  trust  was  then, 
and  has  ever  since  been,  an  unincorporated 
association,  whose  constituent  membership 
was  transitory  and  fluctuating.  As  the  law 
of  this  state  then  stood,  a'n  unincorporated? 
association  was  incompetent  to  take  by  de- 
vise. Owen  v.  Miss.  Soc.  M.  B.  Church,  14 
N.  Y.  380,  67  Am.  Dec.  160;  White  v.  How- 
ard, 46  N.  Y.  160;  People  v.  Powers,  147  N. 
Y.  104,  41  N.  E.  432,  35  L  R.  A.  502;  Fair- 
child  v.  Edson,  154  N.  Y.  205,  48  N.  B.  541,  61 
Am.  St  Rep.  600.  And  a  trust  for  an  indefi- 
nite or  uncertain  beneficiary  was  void.  Levy 
v.  Levy,  33  N.  Y.  107;  Bascom  v.  Albertson, 
34  N.  Y.  584;  Prtchard  v.  Thompson,  95  N. 
Y.  76,  47  Am.  Rep.  0;  Holland  v.  Alcock,  108 
N.  Y.  312,  16  N.  E.  305,  2  Am.  St.  Rep.  420; 
Read  v.  Williams,  125  N.  Y.  560,  26  N.  E.  730, 
21  Am.  St.  Rep.  748;  Tilden  v.  Green,  130 
N.  Y.  29,  28  N.  E.  880,  14  L.  R.  A.  33,  27  Am. 
St.  Rep.  487.  The  law  In  this  respect  was 
changed  In  1893,  to  the  extent  of  providing 
that  devises,  etc.,  otherwise  valid,  should  no 
longer  be  deemed  invalid  by  reason  of  lndefi- 
nlteness  or  uncertainty  of  beneficiaries. 
Laws  1893,  p.  1748,  c.  701.  But  that  does  not 
help  the  appellants  at  bar,  even  though  the 
trust  estate  here  sought  to  be  created  be  held 
to  be  future  and  expectant  since  It  is  legally 
deemed  to  have  come  into  being,  if  at  all,  at 
the  death  of  the  testator.  Section  54,  Real 
Property  Law  (Laws  1896,  p.  568,  c.  547). 
And  as  the  statute  of  1893  is  not  retroactive 
In  Its  operation  (People  v.  Powers,  supra),  the 


trust  falls  under  the  condemnation  of  the 
law  In  existence  at  the  time  of  Its  attempted 
creation. 

The  gift  is  also  void  as  a  trust  because  it 
either   unlawfully   suspends   the  power  of 
alienation  of  real  estate  and  the  absolute 
ownership  of  personal  property,  or,  on  the 
other  hand,  because  It  Is  a  mere  passive  trust 
which  fails  for  the  reason  that  there  Is  no 
cestui  que  trust  competent  to  take.    The  de- 
vise Is  to  the.  treasurer  of  the  unincorporated 
association,  "In  trust  to  apply  the  same  to. 
the  uses  and  for  the  benefit  of  such  ecclesi- 
astical body."    If  this  provision  is  to  be  con- 
strued as  a  direction  to  apply  rents  and  in- 
come, or  even  corpus  and  principal,  from 
time  to  time,  according  to  the  needs  of  the 
"ecclesiastical    body,"    it    offends    the    law 
against  perpetuities,  because  the  application 
of  interest  and  Income  only  necessarily  in- 
volves a  never-ending  trust.     If  corpus  or 
principal  Is  also  to  be  applied  "to  the  uses 
and   for  the  benefit  of   such  ecclesiastical 
body,"  such  uses  may  never  require  the  total 
consumption  of  corpus  or  principal,  or  at 
least  may  not  consume  the  same  within  the 
statutory  period,  and  therefore  the  result  will 
be  the  same.    The  time  for  which  the  aliena- 
tion of  real  property  and  the  absolute  owner- 
ship of  personal  property  may  be  suspended 
can  no  more  be  extended  by  a  trust  than  by 
the  limitation  of  a  strictly  legal  estate.    Levy 
▼.  Levy,  supra;    Adams  v.  Perry,  43  N.  Y. 
487;  Cottman  v.  Grace,  112  N.  Y.  299,  19  N. 
E.  839,  3  L.  R.  A.  145;   Cruikshank  v.  Home 
for  Friendless,  118  N.  Y.  337,  21  N.  B.  64,  4 
L.  R.  A.  140. 

When  we  turn  from  this  aspect  of  the  tes- 
tamentary disposition  to  the  only  other  view 
In  which  it  can  be  regarded  as  a  trust,  name- 
ly, as  a  trust  to  take  and  apply  the  whole 
corpus  of  the  estate  to  the  use  of  the  benefi- 
ciary, Immediately  upon  the  death  of  the  life 
tenant  then  we  have  a  trust  for  a  purpose 
not  authorized  by  statute,  and  it  becomes  eo 
instant!  a  passive  trust  under  which  title  or- 
dinarily vests  directly  In  the  beneficiary  (Real 
Property  Law,  §  73),  but  in  the  case  at  bar 
vested  in  the  testator's  heirs  at  law,  because, 
as  above  stated,  the  beneficiary  was  not  com- 
petent to  take. 

This  brings  us  to  the  contention  of  the  ap- 
pellants that  even  though  the  testamentary 
provision  is  Invalid  as  a  trust  it  is  neverthe- 
less valid  as  a  power  in  trust.  It  Is  said  that 
upon  the  death  of  the  testator  his  real  prop- 
erty descended  to  his  heirs  at  law  subject  to 
the  widow's  life  estate,  and  subject  to  be  di- 
vested by  the  execution  of  the  power,  and,  as 
this  power  was  not  to  be  executed  until  the 
death  of  the  widow,  which  occurred  in  1893, 
the  beneficiary  had  then  acquired  capacity  to 
take  by  virtue  of  the  enabling  statute  of  1883. 
A  power  is  defined  to  be  "an  authority  to  do 
an  act  in  relation  to  real  property  *  *  • 
which  the  owner,  granting  *  *  *  the  pow- 
er, might  himself  lawfully  perform."  Real 
Property  Law,  g  111.    The  statutes  classify 
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powers  as  general  and  special,  beneficial  and 
In  trust  A  special  power  Is  declared  to  be 
In  trust  where  a  person  or  class  of  persons, 
other  than  the  grantee,  is  designated  as  enti- 
tled to  any  benefit  from  the  disposition  or 
charge  authorized  by  the  power.  Real  Prop- 
erty Law,  §  118.  A  valid  power  arises  by 
operation  of  law  where  as  express  trust  is  at- 
tempted to  be  created  for  a  purpose  which  is 
lawful,  but  is  not  authorized  by  our  statutes. 
In  such  a  case  the  trust  fails,  but,  if  it  di- 
rects or  authorizes  the  performance  of  any 
act  which  may  be  lawfully  performed  under 
a  power,  it  is  valid  as  a  power  in  trust  Real 
Property  Law,  §  TO.  The  diftlculty  with  the 
power  in  trust  asserted  by  the  appellants  is 
that  it  is  not  for  a  lawful  purpose,  but  is  as 
unlawful  as  the  trust  itself,  and  must  fail  for 
the  same  reasons.  When  the  testator  died  It 
was,  as  we  have  seen,  Impossible  to  create  a 
valid  trust  in  perpetuity,  or  for  an  uncertain 
and  indefinite  beneficiary  for  any  purpose. 
These  legal  limitations  which  then  hedged 
about  the  creation  of  trust  estates  quite  as 
effectually  prohibited  the  power  to  give  as 
the  capacity  to  take.  If  the  attempted  trust 
was  unlawful  because  it  contravened  the 
statute  of  perpetuities,  the  asserted  power  in 
trust  Is  equally  so,  because  the  act  sought 
to  be  performed  under  the"  power  Is  the  very 
act  forbidden  by  the  statute.  Garvey  v.  Mc- 
Devltt,  72  N.  y.  656;  Dana  v.  Murray,  122 
N.  Y.  604,  26  N.  E.  21.  Were  the  sole  objec- 
tion to  the  trust  that  Its  purpose,  although 
lawful  In  itself,  Is  not  one  for  which  the 
law  authorizes  an  express  trust,  then  it 
could  be  held  good  as  a  power  in  trust;  but 
as  neither  trust  nor  power  can  be  executed 
without  violating  tbe  law  as  it  existed  at 
the  time  of  the  testator's  death,  there  can 
no  more  be  a  valid  power  than  there  could 
be  a  valid  trust  Chaplin  on  Trusts  &  Pow- 
ers, p.  441.  Counsel  for  the  appellants  ar- 
gues that  the  question  is  primarily  and  only 
one  of  capacity  In  the  beneficiary  to  take  the 
gift  and  that,  when  this  testamentary  pro- 
vision is  considered  as  a  power  instead  of  a 
trust  its  validity  depends  upon  the  law  in 
force  at  the  time  of  its  execution,  rather  than 
at  the  time  of  its  creation;  and  from  this 
premise  he  goes  on  to  the  conclusion  that  the 
statute  of  1893  had  made  It  possible  for  the 
beneficiary  to  take  in  1895  what  it  was  inca- 
pable of  taking  in  1877. 

The  difficulty  with  this  contention  is  that 
it  ignores  (1)  that  provision  of  the  Revised 
Statutes  (1  Rev.  St  [1st  Ed.]  p.  737,  pt.  2,  c.  1, 
tit  2)  which  declares  that  "no  estate  or  inter- 
est can  be  given  or  limited  to  any  person,  by 
an  Instrument  in  execution  of  a  power,  which 
such  person  would  not  have  been  capable  of 
taking,  under  the  instrument  by  which  the 
power  was  granted";  and  (2)  the  vested  con- 
stitutional property  rights  of  tbe  heirs  at 
law,  which  could  not  be  affected  by  a  subse- 
quently enacted  statute.  In  other  words,  as 
the  beneficiary  could  not  take  under  the  trust 
attempted  to  be  raised  by  tbe  will,  so  it  could 


not  take  under  an  alleged  power  in  execution 
of  tbe  trust;  and,  as  both  trust  and  power 
were  absolutely  void  In  their  inception,  the 
rights  of  the  heirs  at  law  then  and  there  be- 
came vested,  and  could  not  be  divested  by 
any  law  thereafter  enacted.  This  view  of 
the  case  renders  it  superfluous  to  discuss  the 
questions  whether,  without  regard  to  the 
statute  which  saves  as  a  power  that  which 
fails  as  a  trust  a  power  may  be  Implied  from 
the  language  of  the  will,  or  whether  the  re* 
mainder  limited  upon  the  life  estate  was  fu- 
ture and  contingent,  or  Immediate  and  vest- 
ed, subject  to  the  life  estate,  for  in  either 
event  the  result  would  be  the  same  so  far  as 
the  respondents  are  concerned.  There  being 
no  valid  trust  or  power  in  trust  the  rights  of 
the  latter  became  vested  upon  tbe  death  of 
the  testator,  subject  to  the  widow's  life  es- 
tate. 

For  the  same  reasons,  we  refrain  from  dhv 
cussing  the  cases  cited  by  appellants'  counsel 
in  which,  under  testamentary  gifts  to  person 
of  a  designated  class,  questions  have  arisen 
as  to  tbe  rights  of  those  born  into  the  class 
after  the  death  of  the  testator,  or  the  cases 
la  which  absolute  gifts  in  remainder  or  in 
trust  have  been  made  for  tbe  benefit  of  char- 
itable institutions  in  case  they  should  acquire 
corporate  existence  and  capacity  after  the 
death  of  the  testator,  either  within  a  speci- 
fied time,  or  before  the  expiration  of  a  super- 
vening life  estate.  None  of  these  cases  are 
applicable  to  the  facts  before  us. 

The  judgment  of  tbe  Appellate  Division 
should  be  affirmed,  with  costs. 

PARKER,  0.  J.,  and  O'RRIEN,  BART- 
LETT,  HAIGHT,  VANN,  and  CULLEN,  JJ., 
concur. 

Judgment  affirmed. 


(178  N.  Y.  364) 

JOHNSON  v.  COLE  et  al. 

(Court  of  Appeals  of  New  York.    April  26, 
1904.) 

EVIDBNCE—  DECLARATIONS— BES    GESTAE. 

1.  Where,  in  partition,  one  of  the  issues  is  as 
to  whether  transfers  of  property  by  a  mother 
before  her  death  to  the  defendants  were  abso- 
lute gifts,  or  advancements,  declarations  of  the 
mother  made  some  time  after  these  transfers 
that  they  were  gifts  are  inadmissible. 

2.  Evidence  as  to  statements  by  a  father  at 
the  time  he  gave  to  his  daughter  a  certificate  of 
deposit,  before  the  death  of  her  mother,  that  he 
did  this  in  his  own  behalf,  and  not  in  that  of 
his  wife,  is  admissible  as  part  of  the  res  gestae. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  Mary  L.  Johnson  against  Charles 
S.  Cole  and  others.  From  a  judgment  of 
the  Appellate  Division  (78  N.  T.  Supp.  489) 
affirming  an  Interlocutory  Judgment  entered 
on  the  report  of  a  referee,  directing  the  sale 
of  certain  lands,  certain  of  the  defendants 
appeal.    Reversed. 
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This  appeal  waa  allowed  and  the  follow- 
ing questions  certified  by  order  of  the  Ap- 
pellate Division: 

"First.  In  an  action  for  partition  of  real 
estate  of  a  decedent,  who  died  intestate, 
among  the  heirs  of  said  decedent,  in  which 
action  la  also  litigated  the  question  whether 
certain  real  and  personal  property  transfer- 
red by  the  decedent  in  her  lifetime  to  two 
of  the  defendants,  who  are  heirs  at  law  and 
next  of  kin  of  said  decedent,  should  be 
charged  against  them  severally  as  advance- 
ments, may  evidence  be  given  In  behalf  of 
such  defendants,  upon  the  trial  of  said  ac- 
tion, of  statements  made  by  the  decedent, 
to  a  person  not  a  party  to  the  action,  sub- 
sequent to  such  transfers,  tending  to  show 
that  such  transfers  were  made  as  absolute 
gifts,  and  not  by  way  of  advancement,  when 
such  statements  are  offered  to  be  proven 
by  competent  and  qualified  witnesses,  and 
is  the  exclusion  of  such  evidence  error? 
-  "Second.  In  an  action  such  as  described 
in  the  first  above  question,  where  it  is  claim- 
ed by  plaintiff  that  the  decedent  in  her  life- 
time gave  one  of  the  defendants  certain 
money,  which  plaintiff  claims  was  so  given 
by  said  decedent  by  way  of  advancement 
to  said  defendant  as  her  heir  and  next  of 
kin,  and  should  be  charged  as  such  against 
said  defendant,  and  which  money  the  said 
defendant  claims  was  given  her  by  the 
husband  of  the  decedent,  and  not  by  or  in 
behalf  of  the  decedent,  the  undisputed  evi- 
dence showing  that  the  said  money  was 
personally  delivered  to  said  defendant  by  said 
decedent's  husband,  not  in  the  presence  of 
the  decedent,  the  plaintiff  claiming  that  in 
making  such  delivery  said  husband  acted  as 
agent  of  said  decedent  to  make  the  alleged 
advancement,  which  claim  was  contested  up- 
on the  trial  by  said  defendant,  who  claimed 
that  the  said  transfer  of  said  money  to  her 
was  a  gift  from  said  decedent's  husband 
personally  to  said  defendant,  may  the  de- 
fendant prove  upon  the  trial  of  said  action 
what  the  said  husband  said,  at  the  time 
he  so  delivered  said  money  to  said  defend- 
ant, upon  the  subject  of  giving  it  to  said 
defendant,  and  that  he,  the  said  husband, 
said,  when  he  so  delivered  said  money  to 
said  defendant,  that  it  was  a  present  from 
him,  and  had  nothing  to .  do  with  the  de- 
cedent? And  is  the  exclusion  of  such  evi- 
dence error?" 

Elmer  E.  Charles,  for  appellants,  Frank 
W.  Brown,  for  respondent. 

BARTLETT,  J.  (after  stating  the  facts). 
The  learned  Appellate  Division,  with  a  di- 
vided court,  has  determined  both  questions 
of  law  Involved  in  the  above  questions  in 
favor  of  the  plaintiff. 

The  plaintiff,  Mary  L.  Johnson,  and  the 
defendants  (other  than  the  defendant  Ida 
M.  Cole,  the  wife  of  the  defendant  Charles 
S.   Cole)  are  the  only   children  and  heirs 


at  law  of  Lucia  A.  Cole,  who  died  Intestate, 
leaving  the  real  estate  which  is  the  sub- 
ject of  this  action  in  partition.  The  intes- 
tate was  also  the  owner  of  personal  prop- 
erty of  the  value  of  $5,500  over  and  above 
her  debts  and  the  expenses  of  administra- 
tion. 

The  intestate  transferred  in  her  lifetime 
to  her  children  certain  property,  and  the 
question  was  litigated  before  the  referee 
whether  these  transfers  were  an  absolute 
gift,  or  an  advancement  that  could  be  char- 
ged against  the  share  of  a  child  In  the 
final  distribution  of  the  estate.  The  chil- 
dren of  the  Intestate  offered  to  show  by  her 
declarations  made  some  time  after  these 
transfers  that  they  were  gifts,  and  not  ad- 
vancements. The  referee  refused  to  admit 
these  declarations,  and  the  first  question 
presented  to  us  la  whether  they  were  com- 
petent, .and  does  the  exclusion  of  them  pre- 
sent reversible  error.  We  have  been  cited 
to  no  case  in  this  court  where  the  question 
has  been  decided.  The  courts  in  the  various 
states  have  divided  on  this  question,  and 
there  is  authority  In  the  decisions  of  several 
jurisdictions  in  favor  of  admitting-  these  dec- 
larations. In  a  number  of  the  states  these 
transfers  of  property  to  children  in  the  life- 
time of  a  parent  are  required  to  be  eviden- 
ced by  a  writing  showing  whether  they  are 
gifts  or  advancements.  We  regard  such  leg- 
islation as  very  desirable,  and  as  safeguard- 
ing the  interests  of  all  parties  connected 
with  such  transfers  of  property.  We  con- 
sider the  admission  of  such  declarations  as 
fraught  with  great  danger,  and  opening  the 
door  for  fraudulent  evidence  tending  to  de- 
feat the  intention  of  parents  who  can  no 
longer  be  heard  In  their  own  behalf.  We 
do  not  Intimate  that  any  such  fraudulent  in- 
tention is  disclosed  in  this  case,  but  apply 
our  remarks  to  the  general  situation.  It  is, 
of  course,  unfortunate  that  by  the  enforce- 
ment of  this  rule  absolute  gifts  may  have  to 
yield  to  the  presumption  that  such  transfers 
of  property  are  deemed  advancements.  If 
the  situation  presented  requires  a  remedy, 
the  appeal  should  be  made  to  the  Legislature, 
and  not  to  the  courts.  We  therefore  answer 
the  first  question  in  the  negative. 

The  second  question  arises  out  of  the  fol- 
lowing facts:    During  the  lifetime  of  the  in- 
testate, Chester  A.  Cole,  her  husband,  and 
also  the  father  of  the  defendant  Emma  X. 
Owen,  called  upon  his  daughter,  and  pre- 
sented her  with  a  certificate  of  deposit  for 
$500.    The  material  question  growing  out  o* 
this  transaction  is  whether  Chester  A  Cole, 
in  presenting  the  certificate  of  deposit  to  his 
daughter,  acted  as  the  agent  of  his  wife,  or 
for  himself  as  principal.    The  daughter  took 
the  stand  in  her  own  behalf,  and  testified  as 
follows:    "The  talk  between  me  and  my  fa- 
ther, when  he  gave  me  the  certificate  of  de- 
posit was —    He  said,  'Well,  Emma,  yon  are 
away  behind.'     He  says,  'I  have  not  done 
anything  much  for  you,'  and  he  said,  'Here 
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la  a  little  something;'  and  I  took  It,  and, 
when  I  saw  how  much  It  was,  I  was  delight- 
ed, and  thanked  him  for  it."  At  a  subse- 
quent hearing,  Charles  Owen,  the  husband  of 
Emma,  testified:  "I  remember  the  time  when 
Mr.  Cole  delivered  to  my  wife  a  certificate 
of  deposit  for  $500.  That  was  about  a  year, 
or  such  a  matter,  before  his  death— I  think, 
in  1892;  somewhere  along  there.  It  was  de- 
livered to  her  at  her  bouse  where  we  live— 
the  Paddock  place.  When  he  gave  It  to  her, 
he  came  and  handed  it  to  her,  and  sold:  'Here 
Is  something  for  you.  I  have  never  given 
you  anything,  and  I  want  to  make  you  a 
present  of  this,  and  I  want  you  to  understand 
it  is  from  me,  and  has  nothing  to  do  with 
your  mother.' "  Thereafter  the  defendant, 
Emma  J.  Owen,  again  took  the  stand,  and 
was  asked  this  question:  "At  the  time  your 
father,  Chester  A.  Cole,  gave  you  the  cer- 
tificate of  deposit  for  $500,  did  he  say  to  you 
that  this  was  a  present  from  him,  and  had 
nothing  to  do  with  your  mother?"  Objected 
to  by  plaintiff.  Objection  sustained,  and  de- 
fendant excepted.  While  the  ground  of  this 
objection  now  Insisted  upon  was  not  spread 
upon  the  record,  it  is  presented  by  the  form  of 
the  second  question  submitted  for  answer. 
The  respondent  seeks  to  justify  the  exclu- 
sion of  this  evidence  on  the  ground  that  dec- 
larations of  an  agent  are  not  competent  to 
charge  a  principal  upon  proof  merely  that 
the  relation  of  principal  and  agent  existed  at 
the  time  when  the  declarations  were  made. 
Something  more  must  be  shown.  It  must 
further  appear  that  the  agent,  at  the  time 
the  declarations  were  made,  was  engaged  in 
executing  the  authority  conferred  upon  him, 
and  that  the  declarations  related  to  and  were 
connected  with  the  business  then  depending, 
so  that  they  constituted  a  part  of  the  res 
gestae.  It  is  argued  that,  If  Chester  A.  Cole 
was  acting  as  his  wife's  agent,  these  declara- 
tions were  outside  of  his  agency,  or,  as  In 
this  case  disclaiming  the  agency,  were  not 
competent,  but  were  mere  hearsay,  and  could 
not  bind  Mrs.  Cole  or  her  estate.  If  he  was 
not  acting  as  agent  for  his  wife,  but  on  his 
own  account,  then  his  declarations  to  his 
daughter  were  immaterial  and  hearsay.  The 
one  question  involved  In  this  phase  of  the 
case  was  whether  Chester  A.  Cole  was  acting 
in  his  own  behalf,  or  as  agent  of  his  wife. 
It  follows  that  whatever  occurred  at  the  in- 
terview, when  he  handed  the  certificate  of  de- 
posit to  his  daughter  is  material,  as  a  part 
of  the  res  gestae.  The  principle  of  agency 
invoked  by  the  respondent  has  no  application 
to  the  situation  here  presented.  We  are 
therefore  of  opinion  that  it  was  competent 
for  the  defendant  Emma  J.  Owen  to  prove 
what  Chester  A,  Cole  said  at  the  time  of  de- 
livering to  her  the  certificate  of  deposit;  also 
that  the  exclusion  of  such  evidence  was  re- 
versible error.  We  therefore  answer  the  sec- 
ond question  In  the  affirmative. 

The  judgment  appealed  from  and  the  inter- 
locutory judgment  entered  upon  the  report 


of  the  referee  should  be  reversed,  with  costs 
to  the  appellants  In  all  the  courts  t»  abide 
the  event. 

PARKER,  C.  X,  and  O'BRIEN,  HAIGHT, 
VANN,  CULLEN,  and  WERNER,  JJ„  con- 
cur. 

Judgment  reversed,  etc 


(162  Ind.  658) 
MUNCIB  PULP  CO.  v.  DAVIS. 
(Supreme  Court  of  Indiana.    April  29,  1904.)    • 

SERVANTS*  INJURIES  —  EMPLOYEES*  LIABILITY 
ACT  —  NEGLIGENCE  OF  SUPERINTENDENT  — 
PLEADING  —  NECESSARY  ALLEGATIONS  —  AP- 
PEAL—ANSWERS TO  INTERROGATORIES — CON- 
SIDERATION. 

1.  Under  Burns'  Ann.  St  1901,  5  7083,  subd. 
2,  making  corporations  liable  for  injuries  suf- 
fered by  employes,  and  resulting  from  the  neg- 
ligence of  any  person  in  the  service  of  the  cor- 
poration, to  whose  order  or  direction  the  in- 
jured empIoy6  was  bound,  and  did  conform,  the 
negligence  which  gives  a  cause  of  action  is  that 
of  a  servant  who  has  authority  to  give  the  order 
or  direction  which  the  injured  servant  was  obey- 
ing at  the  time  of  the  injury. 

2.  The  characterization  of  an  act  of  omission 
as  negligent  will  not  supply  the  want  of  aver- 
ments of  fact  from  which  the  existence  of  a  duty 
to  exercise  care  is  shown  to  exist 

3.  The  giving  of  a  proper  command  by  a  su- 
perior servant  does  not  in  every  instance  im- 
pose on  him  the  duty  of  protecting  the  servant  . 
commanded  while  the  latter  is  executing  the  or- 
der. 

4.  A  complaint  for  a  servant's  injuries,  under 
Burns*  Ann.  St  1901,  {  7083,  subd.  2,  making 
corporations  liable  for  servants'  injuries  result- 
ing from  the  negligence  of  a  superior  servant, 
to  whose  order  the  injured  servant  was  bound 
to,  and  did,  conform,  which  alleged  that  the 
superior  failed  and  "omitted  to  keep  said  valves 
closed,  and  carelessly  and  negligently  permitted 
the  same  to  be  left  open  by  the  employes  of  de- 
fendant corporation,  is  insufficient,  in  that  it 
fails  to  allege  that  there  was  any  duty  on  the 
part  of  the  servant,  under  the  terms  or  practice 
of  his  employment,  to  keep  the  valves  closed. 

5.  The  Supreme  Court  cannot  consider  an  an- 
swer  to  an  Interrogatory  submitted  to  the  jury, ' 
stating  on   what   paragraph   of  the   complaint 
their  verdict  is  based. 

Appeal  from  Circuit  Court  Delaware  Coun- 
ty; J.  Q.  Leffler,  Judge. 

Action  by  Frank  K.  Davis  against  the 
Muncie  Pulp  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Transfer- 
red from  the  Appellate  Court,  under  Burns' 
Ann.  St  1901,  §  1337u.    Reversed. 

Thompson  &  Thompson,  for  appellant 
Gregory,  Silverbiirg  &  Lotz,  for  appellee. 

GILLETT,   C.  J.    This  action   was  insti- 
tuted by  appellee  to  recover  for  an  injury 
to  his  person.    The  complaint  was  in  three 
paragraphs.     Appellant    unsuccessfully    de- 
murred to  each  of  said  paragraphs,  and  then 
filed  answer  by  way  of  general  denial.    Ap- 
pellee recovered  a  verdict  on  which  judg-| 
ment  was  rendered.    The  record  has  been." 
so  framed  as  to  present  the  sufficiency,  of '. 
each  paragraph  of  complaint  as  against  said 
demurrer.  - 
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Some  statement,  as  to  said  first  paragraph, 
must  be  made  as  a  basis  for  the  opinion 
which  is  to  follow;  but,  in  the  making  of 
such  statement,  we  shall  endeavor  to  show 
the  character  of  said  paragraph  with  refer- 
ence to  the  objections  urged  against  it,  rather 
than  to  make  an  abridged  exhibit  of  all  its 
avermenta  It  appears  from  said  paragraph 
that  at  the  time  of  appellee's  injury,  Janu- 
ary 7, 1902,  appellant,  a  corporation,  engaged 
in  the  manufacture  of  pulp,  had  in  its  fac- 
tory two  batteries  of  boilers,  with  a  Are 
box  beneath  each  of  said  boilers;  that  It 
.was  necessary  to  clean  said  boilers  by  steam 
and  hot  water  every  three  or  four  hours; 
that  for  that  purpose  said  batteries  were 
encircled  by  what  Is  .termed  a  "blow  line"; 
that  opposite  each  boiler  there  was  an  In- 
dividual line  extending  from  said  blow  line 
through  the  fire  box  and  into  said  boiler; 
that  there  was  a  valve  on  each  of  said  indi- 
vidual lines,  whereby  the  steam  and  hot  wa- 
ter could  be"  shut  out  of  it  It  further  ap-, 
pears  from  said  paragraph  that  appellee,  a 
pipe  fitter  in  the  employ  of  appellant,  was 
injured  by  the  steam  and  hot  water  being 
turned  on  In  said  blow  line  while  he  was 
making  a  repair  to  the  system  by  the  repla- 
cing of  a  pipe  In  the  fire  box  of  furnace  No. 
7,  and  that  appellee  was  doing  said  work 
pursuant  to  the  order  of  appellant's  boiler 
superintendent,  one  Thornburg,  to  whose  or- 
der appellee,  under  his  contract  with  ap- 
pellant, was  bound  to  conform,  and  was 
conforming  at  the  time  of  his  injury.  It  is 
alleged  that  appellant  and  said  Thornburg 
and  a  number  of  appellee's  co-employes  knew 
of  said  order,  and  had  full  knowledge  of  ap- 
pellee's dangerous  position  while  he  was 
working  in  said  fire  box.  It  does  not  appear 
who  turned  the  steam  and  hot  water  into 
the  blow  line,  but  It  is  alleged  that  the  valve 
in  the  pipe  leading  to  said  furnace  was 
"negligently,  carelessly,  and  wrongfully  left 
open  by  the  defendant  corporation,  its  em- 
ployes, and  the  said  Thornburg,  without  any 
knowledge  or  fault  of  the  plaintiff,  so  that 
when  the  steam  was  turned  into  said  blow 
line  the  full  force  thereof  was  negligently, 
carelessly,  and  wrongfully  rushed  and  forced 
into  the  fire  box,  where  plaintiff  was  then 
and  there  working,  and  upon  and  against  his 
body,  and  that  the  said  Thornburg  failed, 
neglected,  and  omitted  to  keep  said  valves 
closed,  and  carelessly  and  negligently  permit- 
ted the  same  to  be  left  open  by  the  employes 
of  the  defendant  corporation,  without  any 
fault,  knowledge,  or  notice  on  the  part  of  the 
plaintiff."  After  alleging  the  nature  of  ap- 
pellee's Injuries,  it  is  charged  In  said  para- 
graph that  all  of  such  injuries  were  caused 
"by  reason  of  the  Bald  carelessness,  negli- 
gence, and  acts  and  omissions  of  the  defend- 
ant corporation,  through  its  employes,  agents, 
and  servants,  and  through  the  said  negligent 
and  careless  acts  and  omissions  of  the  said 
Thornburg." 

Counsel   for  appellee  do  not  claim  that 


the  paragraph  of  complaint  In  question  states 
facts  sufficient  to  create  a  liability  at  com- 
mon law,  hut  they  claim  that  said  paragraph 
states  a  cause  of  action  under  the  employers' 
liability  act  (section  7083  et  sea..,  Burns'  Aon. 
St  1801).  Appellant's  counsel,  on  the  other 
hand,  limit  their  argument  as  to  said  para- 
graph to  a  discussion  as  to  whether  the  facts 
therein  alleged  bring  the  case  within  the 
terms  of  said  act  In  view  of  the  manner  in 
which  the  case  has  been  presented,  we  shall 
assume  that  the  sufficiency  of  the  paragraph 
is  to  be  Judged  by  the  standard  indicated. 

The  particular  contention  of  counsel  for 
appellee  is  that  a  cause  of  action  is  stated 
in  said  paragraph  under  the  second  subdi- 
vision of  the  first  section  of  said  act  The 
portions  of  said  section  thus  brought  into 
review  are  as  follows:  "That  every  railroad 
or  other  corporation,  except  municipal,  op- 
erating in  this  state,  shall  be  liable  in  dam- 
ages for  personal  injury  suffered  by  any  em- 
ploye while  in  its  service  the  employe  so  In- 
jured being  in  the  exercise  of  due  care  and 
diligence,  in  the  following  cases:  •  «  • 
Second.  When  such  Injury  resulted  from  the 
negligence  of  any  person  in  the  service  of 
such  corporation,  to  whose  order  or  direc- 
tion the  injured  employe  at  the  time  of  the 
injury  was  bound  to  conform,  and  did  con- 
form." It  Is  to  be  observed  that  it  is  not 
alleged  in  said  paragraph  that  it  was  negli- 
gent to  give  the  order  to  make  the  repairs 
in  said  firebox.  Construing  the  pleading 
most  strongly  against  the  pleader,  we  are 
warranted  in  indulging  the  assumption  that 
the  order  was  one  which  It  was  proper  to 
give.  We  do  not  wish  to  be  understood  as 
Intimating  that  it  is  required,  under  said 
subdivision,  that  the  original  order  should 
have  been  negligently  given.  Our  present 
purpose  is  to  point  out  the  fact  that  what 
is  complained  of  occurred  after  the  giving 
of  said  order;  that  Is,  leaving  the  valve  in 
the  pipe  leading  from  the  blow  line  to  the 
fire  box  of  boiler  No.  7  open,  and  In  failing 
to  keep  said  valve  closed.  The  charge  that 
appellant  and  appellee's  co-employes,  other 
than  Thornburg,  were  guilty  of  said  omis- 
sions, Indicates  that  the  pleader  did  not  have 
a  very  clear  idea  of  the  effect  of  the 'subdi- 
vision of  the  statute  under  consideration. 
The  principal  purpose  of  the  employers'  lia- 
bility act  was  to  put  limitations  on  the  co- 
servant  rule,  by  providing  for  a  liability 
upon  the  part  of  the  master,  In  certain  cir- 
cumstances, for  the  negligence  of  certaia 
classes  of  servants.  Baltimore,  etc,  R.  Co.  t. 
Little,  149  Ind.  167,  48  N.  E.  862;  Thacker 
v.  Chicago,  etc.,  R.  Co.,  150  Ind.  82,  64  N.  E. 
605,  59  L.  R.  A.  792;  Pittsburgh,  ete,  R.  Co. 
v.  Gipe,  160  Ind.  360,  65  N.  E.  1034.  It  * 
clear  that  the  negligence  which  gives  a 
cause  of  action  under  the  second  subdivisk* 
of  the  first  section  of  the  act  is  the  negli- 
gence of  the  servant  who  had  the  authority 
to  give  the  order  or  direction  which  the 
person  complaining  was  pursuing  at  the  time 
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of  the  Injury.  But  aa  the  paragraph  In  ques- 
tion also  alleges  that  Thornburg  was  negli- 
gent in  the  particulars  mentioned,  we  need 
not  discuss  the  effect  of  a  charge  that  ap- 
pellant and  appellee's  co-employep  were  also 
negligent. 

The  question  arises,  however,  whether  the 
paragraph  in  question  is  not  insufficient  lor 
the  reason  that  it  fails  to  show  that  a  duty 
devolved  upon  Thornburg  to  exercise  care  for 
the  safety  of  appellee.  In  Faris  v.  Hoberg, 
134  Ind.  269,  33  N.  E.  1028,  39  Am.  St  Rep. 
261,  this  court,  speaking  by  Hackney,  J.,  said: 
"In  every  case  involving  actionable  negli- 
gence, there  are  necessarily  three  elements 
essential  to  Its  existence:  (1)  The  existence 
of  a  duty  on  the  part  of  the  defendant  to  pro- 
tect the  plaintiff  from  the  injury  of  which  he 
complains;  (2)  a  failure  by  the  defendant  to 
perform  that  duty;  (3)  an  Injury  to  the  plain- 
tiff from  such  failure  of  the  defendant. 
When  these  elements  are  brought  together, 
they  unitedly  constitute  actionable  negligence. 
Ihe  absence  of  any  one  of  these  elements 
renders  a  complaint  bad,  or  the  evidence  In- 
sufficient" See,  also,  Evansvllle,  etc.,  R.  Co. 
r.  Griffin,  100  Ind.  221,  50  Am.  Rep.  783;  Lou- 
svllle,  etc,  R.  Co.  v.  Sandford,  117  Ind.  205, 
19  N.  E.  770;  Daugherty  v.  Herzog,  145  Ind. 
525,  44  N.  E.  457,  32  L.  R.  A.  837,  57  Am.  St 
tep.  204;  American,  etc,  Co.  v.  Hullinger  (on 
ehearing,  Ind.  Sup.)  69  N.  E.  460;  Black, 
-aw  &  Prac.  In  Accident  Cases,  §  138.  In  a 
leading  the  characterization  of  an  act  or 
mission  as  negligent  causes  that  word  to 
ike  on  a  technical  significance,  but  such  a 
barge  will  not  supply  averments  of  fact  from 
•hich  the  existence  of  a  duty  to  exercise  care 
;  shown  to  have  existed.  It  cannot  be  said 
)  be  a  proposition  of  law  that  the  giving  of 
proper  command  by  a  superior  servant  In 
rery  Instance  Imposes  upon  him  the  duty  of 
rotectlng  the  servant  commanded  while  the 
tter  is  engaged  in  the  execution  of  the  or- 
;r.  See  Southern  Indiana  R.  Co.  v.  Martin, 
JO  Ind.  280,  66  N.  E.  886.  In  respect  to  the 
teping  of  the  valve  in  said  Individual  line 
Dsed,  there  Is  no  allegation  that  such  was 
e  duty  of  Thornburg  under  the  terms  or  the 
actice  of  his  employment  He  was  not  the 
aster,  and  he  was  not  in  the  absence  of 
eclal  circumstances,  called  on  to  look  after 
e  details  of  the  work.  For  the  reason  sug- 
sted,  the  demurrer  to  said  paragraph  should 
ve  been  sustained. 

We  are  not  authorized  to  consider  an  an- 
er  to  an  interrogatory  submitted  to  the  ju- 
.  stating  on  what  paragraph  of  the  com- 
lint  the  verdict  Is  based.  Clear  Creek 
>ne  Co.  v.  Dearmln,  160  Ind.  162,  66  N.  E. 
>;  Consolidated  Stone  Co.  v.  Morgan,  160 
L  241,  66  N.  E.  696;  Farmers'  Ins.  Co.  v. 
avis  (at  this  term)  70  N.  E.  618;  Salem- 
dford  Stone  Co.  v.  Hilt  26  Ind.  App.  543, 
X.  E.  97.  It  cannot  be  determined  wheth- 
the  verdict  of  the  Jury  was  founded  on  the 
t  paragraph  of  complaint,  and  therefore 
judgment  must  be  reversed. 


Appellant's  counsel  further  contend  that 
the  second  and  third  paragraphs  of  complaint 
are  insufficient  The  questions  which  are 
presented  concerning  these  paragraphs  are  of 
a  technical  character,  and  will  doubtless  be 
obviated  by  amendment.  In  view  of  this, 
and  of  the  further  fact  that  the  general  prin- 
ciples governing  the  liability  of  the  master  to 
his  servant  are  well  settled,  we  have  conclud- 
ed that  we  are  not  warranted  in  prolonging 
this  opinion  to  the  extent  necessary  to  pass 
upon  said  paragraphs. 

Judgment  reversed,  with  an  Instruction  to 
the  trial  court  to  sustain  the  demurrer  to  the 
first  paragraph  of  complaint,  and  to  grant 
leave  to  the  parties  to  reframe  the  Issues. 


062  Ind.  542) 
STATE  v.  HARRISON. 
(Supreme  Court  of  Indiana.    April  29,  1904.) 

INTOXICATING    LIQtTOBS— PLACE     OF    BALE- 
GRANTING   OF  LICENSE— EFFECT. 

1.  Paved  alleys,  16  feet  wide,  passing  through 
the  middle  of  a  block,  are  not  streets  or  high- 
ways, within  Burns'  Ann.  St.  1901.  8  7283d,  pro- 
hibiting the  sale  of  intoxicating  liquors  by  vir- 
tue of  a  license  in  any  room,  unless  it  is  ax- 
ranged  either  with  window  or  glass  door,  or  so 
that  the  whole  of  it  may  be  in  view  from  the 
street  or  highway. 

2.  Under  Burns'  Ann.  St.  1901,  S  7283d, 
providing  that  any  room  where  intoxicating  liq- 
uors are  sold  by  virtue  of  a  license  shall  be  so 
arranged  that  the  whole  of  it  may  be  in  view 
from  the  street  or  highway,  and  providing  for 
revoking  of  the  license,  as  a  part  of  the  judg- 
ment of  the  court,  on  the  second  or  third  convic- 
tion for  violation  of  this  requirement  the  grant- 
ing of  a  license  does  not  adjudicate  that  the 
room  described  in  the  application  is  located  on 
a  street. 

Appeal  from  Circuit  Court  Hamilton  Coun- 
ty; Jno.  F.  Neal,  Judge. 

James  E.  Harrison  was  tried  and  acquitted 
of  selling  Intoxicating  liquors  in  a  room  not 
located  on  a  street  or  highway,  and  the  state 
appeals.    Appeal  sustained. 

Chas.  W.  Miller,  L.  O.  Rothschild,  a  C. 
Hadley,  and  W.  C.  Geake,  for  the  State. 
Kane  &  Kane,  Shirts  &  Fertlg,  and  Baker  & 
Daniels,  for  appellee. 

OIIjLETT,  C.  J.  This  was  a  prosecution 
for  a  violation  of  section  4,  Acts  1895,  p.  248 
(section  7283d,  Burns'  Ann.  St  1901).  Ap- 
pellee was  tried  and  acquitted,  and  the  state 
appeals,  under  section  1955,  Burns'  Ann.  St. 
1901.  The  questions  reserved  are  based  on 
the  giving  and  the  refusal  of  certain  instruc- 
tions. These  Instructions  present  the  fol- 
lowing questions:  (1)  Whether  the  room  In 
which  appellee  was  conducting  the  business 
of  selling  Intoxicating  liquor  at  retail  under 
the  license  laws  of  this  state  was  located 
upon  a  street  or  highway,  within  the  mean- 
ing of  section  7283d,  supra;  and  (2)  whether 
the  order  of  the  board  of  commissioners  in 
issuing  a  license  to  sell  Intoxicating  liquor 
in  such  room,  the  proceeding  being  regular 
on  its  face,  is  a  defense  to  this  prosecution, 
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We  shall  consider  these  questions  In  the  or- 
der In  which  they  are  suggested. 

1.  The  evidence  shows  the  following  state 
of  facts:  Block  15  of  the  city  of  Noblesville 
Is  bounded  on  the  north  by  Connor  street, 
on  the  east  by  Ninth  street,  on  the  south 
by  Maple  avenue,  and  on  the  west  by  Eighth 
street  All  of  said  streets  are  66  feet  wide, 
except  Maple  avenue,  which  is  49%  feet  wide. 
There  are  two  ways,  each  16%  feet  wide, 
running  at  right  angles  through,  and  inter- 
secting each  other  at  the  center  of,  said 
block.  On  the  petition  of  the  owners  of  the 
abutting  property,  the  common  council  of 
said  city  designated  said  last-mentioned  ways 
as  Court  street  and  O'Brien  street,  respec- 
tively. There  are  no  sidewalks  along  said 
ways,  but  they  are  paved  with  brick;  the 
improvement  having  been  made  upon  pro- 
ceedings had  by  said  common  council.  Va- 
rious kinds  of  business  are  conducted  in  the 
property  abutting  upon  said  paved  ways. 
Whether  such  places  of  business  face  upon 
either  of' said  ways  does  not  appear.  Said 
ways  are  open  to  and  used  by  the  public  as 
public  ways,  both  for  travel  in  vehicles  and 
on  foot  The  conditions  indicated  respecting 
said  ways  have  existed  since  a  time  prior 
to  the  time  that  appellee  applied  for  and 
received  a  license  as  hereinafter  stated.  In 
1901  appellee  erected  a  building  at  the  south- 
west angle  of  said  Intersection,  with  a  ground 
floor  room  having  doors  and  windows  facing 
upon  each  of  said  ways.  The  evidence  fur- 
ther shows  that  appellee  received  a  license 
in  the  year  1901  to  sell  intoxicating  liquors 
In  said  room,  that  the  proceeding  to  obtain 
such  license  was  regular  on  its  face,  and  that 
he  made  the  sale  In  question  during  the  time 
for  which  said  license  was  granted.  Section 
7283d,  supra,  Is  as  follows:  "Any  room 
where  Intoxicating  liquors  are  sold  by  virtue 
of  a  license  Issued  under  the  law  of  the 
state  of  Indiana,  for  the  sale  of  spirituous, 
vinous,  malt  or  other  intoxicating  liquors  in' 
less  quantities  than  a  quart  at  a  time,  with 
permission  to  drink  the  same  upon  the  prem- 
ises, shall  be  situated  upon  the  ground  floor 
or  basement  of  the  building  where  the  same 
are  sold,  and  In  a  room  fronting  the  street 
or  highway  upon  which  such  building  is  situ- 
ated, and  said  room  shall  be  so  arranged, 
either  with  window  or  glass  door,  as  that 
the  whole  of  said  room  may  be  in  view  from 
the  street  or  highway,  and  no  blinds,  screens 
or  obstructions  to  the  view  shall  be  arranged, 
erected  or  placed  so  as  to  prevent  the  en- 
tire view  of  said  room  from  the  street  or 
highway  upon  which  the  same  is  situated 
during  such  days  and  hours  when  the  sales 
of  such  liquors  are  prohibited  by  law.  Upon 
conviction  for  the  violation  of  this  or  either 
of  the  foregoing  sections  of  this  act,  the  de- 
fendant shall  be  fined  in  any  sum  not  less 
tnan  $10  nor  more  than  $100,  to  which  may 
be  added  imprisonment  in  the  county  Jail 
not  exceeding,  ninety  days  and  In  case  of  the 
conviction  for  the  second  offense,  either  upon 


a  plea  of  guilty  or  conviction  upon  trial 
thereof,  In  any  circuit,  superior,  criminal, 
Justice  or  police  court  of  Indiana,  as  a  part 
of  the  Judgment,  the  court  may  make  an  or- 
der revoking  the  license  of  the  person  con- 
victed, which  said  Judgment  shall  have  the 
effect  to  completely  annul  and  set  aside  such 
license,  and  all  privileges  and  rights  under 
the  same.  And  upon  the  third  conviction  or 
plea  of  guilty  entered,  the  court  rendering 
Judgment  thereon  shall  annul  and  set  aside 
such  license  and  all  privileges  and  rights  un- 
der the  same."  The  term  "highway"  Is  ge- 
neric, comprehending,  in  its  broadest  sense, 
every  public  way,  from  an  alley  to  a  rail- 
road or  a  navigable  river.  It  will  not  be 
contended,  however,  that  the  Legislature  used, 
said  term  in  an  unrestricted  sense.  The 
word  "street"  has  been  defined  as  "a  public 
way  or  road,  whether  paved  or  unpaved,  In 
a  village,  town  or  city,  ordinarily  including 
a  sidewalk  or  sidewalks  and  a  roadway,  and 
having  houses  or  town  lots  on  one  or  both 
sides;  a  main  way,  In  distinction  from  a  lane 
or  alley."  Century  Dictionary,  tit  "Street" 
See  Stroud's  Judicial  Dictionary,  same  title. 
The  practice  has  grown  up  in  the  legislation 
of  this  state  of  referring  to  rural  ways  as 
highways,  as  distinguished  from  streets,  the 
thoroughfares  of  cities  and  towns.  Common 
Council  v.  Croas,  7  Ind.  9;  City  of  Lafayette 
v.  Jenners,  10  Ind.  70;  Debolt  v.  Carter,  3\ 
Ind.  355;  Lake  Shore,  etc.,  R.  Co.  v.  Town 
of  Whiting  (Ind.  Sup.)  67  N.  E.  933.  Ways 
like  those  in  question  are  too  narrow  to  be 
used  extensively  by  travelers  in  vehicles, 
and,  If  so  used,  they  would  be  unsafe  for 
persons  on  foot  Said  ways  answer  the  de- 
scription of  alleys  in  every  particular  in 
which  they  are  described,  and  their  char- 
acter Is  shown  by  their  relation  to  the  streets 
surrounding  said  block.  Elliott  Roads  & 
Streets,  §  23.  We  know  Judicially  that  al- 
leys are  almost  wholly  used  for  local  con- 
venience. They  are  not  thoroughfares,  and 
during  Sundays  and  the  late  hours  of  the 
night — at  times  when  the  provisions  of  the 
statute  might  be  efficacious  to  prevent  un- 
lawful sales  of  Intoxicating  liquors — the  trav- 
el along  such  ways,  for  all  ordinary  pur- 
poses, is  practically  nil.  As  the  title  of  the 
act  of  1805  indicates,  the  purpose  of  the 
law  was  "to  better  regulate  and  restrict  the 
sale"  of  intoxicating  liquors.  Section  4  of 
the  enactment  contains  a  number  of  regula- 
tions which  are  referable  to  such  expressed 
purpose,  and  as  their  efficacy  In  cities  and 
towns  depends  largely  upon  such  places  of 
business  being  located  upon  the  general  ways 
of  travel  therein— streets,  In  the  ordinary 
sense  of  the  term — the  conclusion  cannot  be 
escaped  that  the  word  "street"  was  used  In 
such  sense  in  said  section.  It  is  clear  that 
the  action  of  the  common  council  In  designat- 
ing the  ways  in  question  as  streets  did  not 
constitute  them  such  in  fact. 

2.  The  granting  of  a  license  to  sell  Intoxi- 
cating llquore  does  not  adjudicate  that  the 
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room  described  In  the  application  was  lo- 
cated upon  a  street  Under  the  law  the  ques- 
tion of  the  place  Is  not  one  which  the  board 
Is  called  on  to  adjudicate  upon,  although  it 
should,  of  course,  refuse  to  grant  a  license 
to  sell  at  a  place  not  located  upon  a  street 
or  a  highway,  as  the  Issuing  of  such  a  li- 
cense would  not  protect  the  applicant,  and 
as  no  use  could  be  made  of  it  except  to  vio- 
late the  law.  If,  however,  a  license  issues, 
the  applicant  Is  bound  to  take  notice  of  the 
limitations  upon  his  right  which  said  section 
4  contains.  That  section  provides  that  "any 
room  where  intoxicating  liquors  are  sold  by 
virtue  of  a  license  issued  under  the  law  of 
the  state  of  Indiana  *  •  •  shall  be  so  ar- 
ranged *  •  *  that  the  whole  of  said  room 
may  be  In  view  from  the  street  or  highway 
upon  which  the  same  is  situated.  *  *  * 
Upon  conviction  for  a  violation  of  this  or 
either  of  the  foregoing  sections  of  this  act, 
the  defendant  shall  be  fined,"  etc.  In  the 
latter  part  of  the  section,  provision  Is  made 
for  the  revoking  of  the  license,  as  a  part  of 
the  judgment  of  the  court,  upon  a  second  or 
a  third  conviction.  Under  said  section  the 
offense  consists  In  the  failure  to  arrange  a 
room  "where  intoxicating  liquors  are  sold  by 
virtue  of  a  license"  so  that  the  whole  of  the 
room  may  be  in  view  of  the  street  or  highway 
upon  which  the  room  is  situated.  In  Hlpes 
v.  State,  18  Ind.  App.  426,  48  N.  E.  12,  it  was 
said:  "The  offense  is  not  complete  when  a 
person  has  received  his  license  to  sell  liquor, 
and  has  opened  a  room  for  that  purpose  not 
located  as  the  law  provides.  The  statute  Is 
intended  to  prevent  the  sale  of  liquors  In  a 
room  not  located  as  provided  by  statute. 
*  *  •  The  purpose  of  this  statute  is  to  reg- 
ulate the  sale  of  intoxicating  liquor,  and,  al- 
though a  person  may  hold  a  license  to  sell, 
and  have  a  stock  of  liquors  in  a  room  not  lo- 
cated as  required,  yet  until  be  makes  a  sale 
in  such  room  he  bas  not  violated  the  statute." 
The  case  from  which  we  just  quoted  was  cit- 
ed by  this  court  as  authority  upon  the  con- 
struction of  said  section  4  in  Gates  v.  Haw, 
150  Ind.  370,  50  N.  E.  290.  It  is  as  definitely 
required,  under  the  language  of  said  section, 
that  there  should  have  been  a  license  granted 
to  sell  in  a  particular  room,  as  it  is  that  there 
should  have  been  a  sale  therein,  to  constitute 
the  keeping  of  such  room  in  a  manner  con- 
trary to  the  provisions  of  the  section  an  of- 
fense. As  said  -section  only  undertakes  to 
regulate  the  conduct  of  the  business  of  li- 
censed vendors  of  intoxicants,  it  follows  that 
a  holding  that  the  granting  of  a  license  con- 
stitutes an  adjudication  as  to  the  proper  lo- 
cation of  the  room  would  work  a  destruction 
of  an  important  part  of  the  section,  and,  fur- 
ther, to  so  hold  would  require  us  to  discard 
the  provisions  of  said  statute  relative  to  the 
revoking  of  the  license  as  a  part  of  the  pun- 
ishment A  license  is  not  a  contract  It  Is 
a  mere  permission,  which  may  not  only  be 
changed  or  annulled  by  statute,  but  can  only 
be  enjoyed  upon  the  terms  prescribed  by  the 


lawmaking  power.  State  r.  Gerhardt,  145 
Ind.  439,  44  N.  E.  469,  33  I*  R.  A.  313.  When 
so  understood,  there  is  no  incongruity  in  the 
holding  that  a  license  to  sell  intoxicating  liq- 
uors at  a  particular  place  cannot  be  exercised 
except  as  the  location  of  the  place  complies 
with  the  requirement  of  law.  The  licensee 
must  take  notice  that  such  requirement  is  a 
factor  that  the  granting  of  the  license  has  in 
no  wise  canceled. 
The  appeal  of  the  state  is  sustained. 
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SCOTT  et  ux.  v.  HAYES  et  al. 
(Supreme  Court  of  Indiana.    April  29,  1904.) 

MUNICIPAL  CORPORATIONS — STREET  IMPROVE- 
MENT BONDS— ACTION  BY  OWNERS — RIGHT  TO 
SUE — BARRETT  LAW — PLEADING  AND  PROOF — 
INTEREST— ATTORNEY'S  FEE. 

1.  Owners  of  street  improvement  bonds  issued 
under  the  Barrett  law  (Burns*  Ann.  St  1894,  8 
4296)  are  by  sections  4290  and  4294  expressly 
authorized  to  sue  thereon,  and  to  enforce  collec- 
tion by  foreclosure  or  otherwise. 

2.  No  resolution  of  the  city  council  is  neces- 
sary to  authorize  the  owners  of  street  improve- 
ment bonds  issued  under  the  Barrett  law  (Burns' 
Ann.  St.  1894,  i  4296)  to  bring  an  action  to  en- 
force the  lien  of  the  assessments. 

3.  A  demand  on  the  city  issuing  street  im- 
provement bonds  under  the  Barrett  law  (Burns' 
Ann.  St.  1894,  §  4296),  by  the  owners,  to  pay  or 
to  collect  the  bonds,  is  not  necessary,  before  the 
owners  are  entitled  to  maintain  a  suit  to  enforce 
the  lien  of  the  assessments. 

4.  Prior  to  1893  the  benefit  of  the  Barrett  law 
(Burns'  Ann.  St  1894,  8  4296)  was  limited  by 
section  4294  to  assessments  exceeding  the  sum 
of  $50.  Acts  1893,  p.  283,  c.  123  (Burns'  Ann. 
St  1894,  §  4295),  extended  the  benefits  to  lot 
owners  whose  assessment  on  any  one  lot  was 
$50  or  less,  "provided  they  shall  execute  the 
stipulation  waiving  objections  on  account  of  il- 
legality or  irregularities  in  the  proceedings  of 
assessment  as  now  required  by  law  in  cases  of 
assessments  exceeding  $50."  Section  4294  re- 
quired the  waiver  of  objections,  and  an  agree- 
ment to  pay  the  assessments.  Held,  that  an  ob- 
jection that  section  4295  so  changed  the  law  as 
not  to  require  an  agreement  to  pay  is  untenable. 

5.  No  proof  of  an  averment  In  a  complaint  by 
owners  of  street  improvement  bonds  issued  un- 
der the  Barrett  law  (Burns'  Ann.  St.  1894,  | 
4296)  that  the  city  issuing  the  bonds  failed  and 
refused  to  pay  the  amount  of  assessments  is 
necessary,'  in  an  action  to  enforce  the  lien  of  the 
assessments. 

6.  Where  an  ordinance,  in  directing  the  issu- 
ance of  street  improvement  bonds  under  the  Bar- 
rett law  (Burns'  Ann.  St.  1894,  §  4296),  named 
the  rate  of  interest  they  were  to  bear,  there  was 
a  sufficient  compliance  with  section  4294,  au- 
thorizing the  city  council  to  fix  the  rate  of  in- 
terest. 

7.  Under  the  Barrett  law  (Burns'  Ann.  St. 
1894,  §§  4294,  4297),  authorizing  the  allowance 
of  an  attorney's  fee  in  an  action  to  enforce  the 
lien  of  assessments  for  street  improvements,  an 
attorney's  fee  is  properly  included  in  the  judg- 
ment. 

Appeal  from  Superior  Court,  Howard  Coun- 
ty;  Hiram  Brownlee,  Judge. 

Action  by  William  J.  Hayes  and  others 
against  Enos  A.  Scott  and  wife.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Transferred  from  the  Appellate  Court  under 
Burns'  Ann.  St  1901,  |  1337u.    Affirmed. 
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Bell  &  Purdum  and  B.  C.  Moon,  for  ap- 
pellants. C.  O.  Willits  and  W.  R.  Voorhis, 
for  appellees. 

DOWLING,  J.  The  appellees  were  the 
owners  of  certain  street  improvement  bonds 
issued  by  the  city  of  Kokomo  under  section 
4296,  Burns'  Ann.  St.  1894,  part  of  the  act 
generally  known  as  the  "Barrett  Law,"  and 
the  amendments  thereof  for  the  purpose  of 
anticipating  the  collection  of  assessments. 
The  appellant  owned  six  lots  bordering  upon 
the  part  of  the  street  improved,  and,  in  con- 
sideration of  the  privilege  of  paying  his  as- 
sessment In  10  annual  Installments,  be  execut- 
ed the  agreement  provided  for  by  the  statute; 
waiving  all  Illegality  and  irregularity  in  the 
proceedings,  and  expressly  promising  to  pay 
the  sum  of  the  assessments.  He  failed  to 
make  such  payments,  and  this  action  was 
brought  by  the  appellee  to  enforce  the  lien 
of  the  assessment  against  the  said  lots,  and 
to  recover  a  personal  judgment  against  the 
appellant  for  any  deficiency  in  case  the  lots 
did  not  sell  for  enough  to  pay  the  amount  of 
the  assessment,  Interest,  attorney's  fees,  and 
costs.  A  demurrer  to  the  complaint  was 
overruled.  The  defendants,  Scott  and  wife, 
filed  an  answer  in  three  paragraphs,  the  first 
of  which  was  a  general  denial,  the  second  a 
plea  of  payment,  and  the  third  addressed  to 
so  much  of  the  complaint  only  as  sought  the 
recovery  of  attorney's  fees  and  penalties; 
denying  that  the  defendants  agreed  to  pay 
such  fees  and  penalties,  and  averring  that 
they  promised  to  pay  the  assessments  with 
interest  and  nothing  more.  The  defendant 
Enos  A.  Scott  filed  a  separate  answer  of  want 
of  consideration  for  his  promise  to  pay  the 
assessments.  Replies  in  denial.  Trial  by 
the  court,  and  finding  for  the  plaintiff.  Mo- 
tion by  appellant  Enos  A.  Scott  for  a  new 
trial,  overruled.  Judgment  on  finding.  Sep- 
arate motions  to  modify  the  Judgment  by 
striking  out  each  part  thereof  declaring  a 
personal  liability  of  Enos  A.  Scott  for  the 
assessment,  the  interest,  and  the  attorney's 
fees.  These  motions  were  overruled.  Error 
is  assigned  upon  all  these  rulings. 

The  first  objection  taken  to  the  complaint 
is  that  no' default  of  the  city  of  Kokomo  in 
collecting  the  assessments  1b  averred;  and, 
second,  that  it  does  not  appear  that  a  resolu- 
tion was  passed  by  the  common  council  au- 
thorizing the  plaintiff  to  bring  this  action. 

The  bonds  in  question  were  issued  under 
section  4296,  Burns'  Ann.  St  1894,  for  the 
purpose  of  anticipating  the  collection  of  the 
assessments  for  the  improvement  Sections 
4290  and  4294  authorized  the  owner  of  such 
bonds  to  sue  upon  the  same,  and  to  enforce 
their  collection  by  -foreclosure  or  otherwise. 
No  resolution  of  the  council  was  necessary, 
nor  was  it  requisite,  before  suit,  that  a 
demand  should  be  made  upon  the  city  to  pay 
or  to  collect  such  bonds.  Marten  v.  Wills, 
"""*  Ind.  153,  60  N.  EI  1021.  Section  4297, 
is'  Ann.  St  1894,  provides  that  the  cer- 


tificates and  bonds  therein  named  shall  trans- 
fer to  the  contractor  and  his  assigns  all 
the  right  and  interest  of  such  city  or  town 
in  and  to  every  such  assessment  and  the  lien 
thereby  created  against  the  property  of  such 
owners  assessed  as  shall  avail  themselves  of 
the  provisions  of  the  act  to  have  their  as- 
sessments paid  in  installments.  It  further 
declares  that  such  certificates  or  bonds  shall 
authorize  such  contractor  and  his  assigns  to 
receive,  sue  for,  and  collect  every  such  as- 
sessment embraced  in  any  such  certificate  or 
bond  by  or  ■through  any  of  the  methods  pro- 
vided by  law  for  the  collection  of  assess- 
ments for  local  improvements,  including  the 
provisions  of  the  statute  under  consideration. 
The  section  contains  the  further  provision 
that  if  the  city  or  town  shall  fail,  neglect  or 
refuse  to  pay  said  certificates  or  bonds,  or 
to  promptly  collect  any  of  such  assessments 
when  due,  the  owner  of  any  of  such  certifi- 
cates or  bonds  may  proceed  in  his  own  name 
to  collect  such  assessment  and  foreclose  the 
lien  thereof  in  any  court  of  competent  Ju- 
risdiction, and  that  he  shall  recover,  in  addi- 
tion to  the  amount  of  such  bonds  or  cer- 
tificates and  the  interest  thereon,  a  reasona- 
ble attorney's  fee,  together  with  the  costs  of 
such  suit.  It  would  seem  that  this  section 
applies  more  particularly  to  cases  where  the 
certificates  or  bonds  are  lssned  directly  to 
the  contractor;  but,  If  it  can  be  construed. 
In  connection  with  the  other  sections  of  the 
statute,  to  Include  a  case  where  the  bonds 
are  issued  by  the  city,  under  section  4296, 
in  anticipation  of  the  collection  of  the  as- 
sessments, then  it  expressly  authorizes  the 
owner  of  the  bonds  to  sue  in  his  own  name 
in  any  court  of  competent  Jurisdiction,  and 
the  averment  of  the  complaint  that  the  city 
of  Kokomo  "failed  and  refused  to  pay  said 
past-due  bonds  and  interest  coupons"  brought 
the  claim  of  the  plaintiff  within  the  very 
terms  of  this  section. 

The  next  point  made  by  counsel  for  appel- 
lant is  that  by  the  amendment  of  March  3, 
1893  (Acts  1893,  p.  283,  c.  123,  $  1;  Barns' 
Ann.  St.  1894,  §  4295),  the  form  of  the  written 
stipulation  waiving  objections  to  the  pro- 
ceedings on  account  of  irregularity  or  ille- 
gality was  so  changed  that  It  was  not  re- 
quired to  contain  a  promise  to  pay  the  as- 
sessments, and  therefore  that  so  much  of  the 
agreement  signed  by  the  appellant,  Scott, 
as  amounted  to  a  promise  to  pay  the  assess- 
ment, was  not  authorized  by  law,  and  was 
void  for  want  of  consideration.  Section  2 
of  the  act  of  March  6,  1891  (Acts  1891,  p. 
323,  c.  118;  Burns'  Ann.  St  1894,  f  4294), 
contained  this  provision:  "Should  any  one  of 
such  assessments  exceed  the  sum  of  fifty 
dollars,  then  if  the  owner  of  the  lot  or  par- 
cel of  land  against  which  said  assessment  is 
made  may,  If  he  within  two  weeks  after  the 
making  of  such  assessment  shall  promise 
and  agree  In  writing  *  •  •  in  considera- 
tion of  the  right  to  pay  his  or  their  assess- 
ment or  respective  assessments   in   iustall- 
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ments  that  they  will  not  make  any  objections 
to  Illegality  or  Irregularity  as  to  their  re- 
.  spectlve  assessments,  and  will  pay  the  same, 
with  Interest  thereon  at  the  rate  of  not  ex- 
ceeding six  per  centum  per  annum  as  shall 
by  ordinance  or  resolution  of  the  common 
council  of  such  city  *  *  *  be  prescrib- 
ed and  required,  he  or  they  shall  have  the 
benefit  of  paying  said  assessments  in  ten  an- 
nual Installments  as  hereinafter  provided." 
(81c.)  This  part  of  section  2  was  extended 
March  3,  1893  (Acts  1893,  p.  283,  c.  123; 
Burns'  Ann.  St.  1894,  |  4295),  as  follows: 
"Section  1.  That  the  privilege  now  granted 
by  law  to  persons  assessed  for  the  construc- 
tion of  street  or  alley  improvements,  or  sew- 
ers, to  pay  the  same  in  ten  years  In  Install- 
ments, if  such  assessment  exceed  fifty  dol- 
lars upon  any  one  lot  shall  be  extended  to 
all  persons  without  regard  to  the  sum  assess- 
ed: provided  they  shall  execute  the  stipula- 
tion waiving  objections  on  account  of- ille- 
gality or  irregularities  In  the  proceedings  of 
assessment,  as  now  required  by  law  in  cases 
of  assessments  exceeding  fifty  dollars."  The 
sole  and  evident  purpose  of  the  later  act  was 
to  extend  the  benefit  of  the  former  statnte 
to  lot  owners  whose  assessment  upon  any 
one  lot  was  $50  or  less.  There  was  no  in- 
tention to  change  the  conditions  on  which 
the  privilege  of  paying  the  assessment  In 
10  annual  Installments  depended.  The  ref- 
erence to  "the  stipulation  waiving  objections 
on  account  of  illegality  or  irregularities  in 
the  proceedings"  was  made  only  for  the 
Identification  of  that  part  of  the  section 
amended.  The  "stipulation  waiving  illegality 
or  Irregularities  in  the  proceedings  required 
by  law"  expressly  provided,  as  one  of  Its 
conditions,  that  the  lot  owner  should  prom- 
ise to  pay  the  assessment;  and  tbe  privilege 
of  paying  in  10  annual  Installments  was  ex- 
tended to  all  persons,  without  regard  to  the 
sum  assessed,  upon  the  same  terms  as  that 
privilege  was  previously  offered  to  lot  own- 
ers whose  assessment  exceeded  $50  on  a  lot. 

In  support  of  the  motion  for  a  new  trial, 
counsel  say  that  there  was  no  proof  that 
the  city  failed  or  refused  to  pay  the  amount 
of  the  assessments.  None  was  required.  The 
failure  of  the  city  to  pay  was  not  a  condition 
precedent,  but  constituted  a  situation  In 
which  a  suit  would  be  necessary.  Payment 
was  a  defense.  Tbe  allegation  was  strictly 
formal,  and  it  sufficiently  appeared  from  the 
proceedings  that  the  assessments  had  not 
been  paid.  Lewis  v.  Albertson,  23  Ind.  App. 
147,  53  N.  E  1071. 

Another  point  made  by  counsel  is  that 
the  court  erred  in  allowing  interest  on  the 
assessment  They  contend  that  as  the  com- 
mon council  did  not  fix  a  rate  of  interest, 
as  it  was  authorized  to  do  by  section  4294, 
Burns'  Ann.  St  1894,  no  interest  was  charge- 
able upon  the  assessments.  But  by  the  ordi- 
nance directing  the  issuing  of  the  improve- 
ment bonds,  6  per  cent,  per  annum  was  nam- 
ed as  the  rate  of  interest  they  were  to  bear. 
70N.B.-60 


This  was  a  compliance  with  the  statute  re- 
quiring the  common  council  to  establish  the 
rate  on  all  unpaid  installments.  When  the 
instrument  of  waiver  is  filed,  and  10  years' 
time  is  given  for  the  payment  of  the  assess- 
ment, the  bonds  are  the  evidence  of  the 
claim  against  the  lots,  and  of  the  rate  of 
interest  to  be  paid,  if  any  has  been  fixed. 
Burns'  Ann.  St  1804,  §  4294. 

The  last  point  made  is  that  an  attorney's 
fee  was  improperly  included  in  the  Judg- 
ment Snch  fee  was  authorized  by  sections 
4294,  4297,  Burns'  Ann.  St  1894.  That  part 
of  these  sections  does  not  seem  to  have  been 
repealed  by  any  later  acts.  As  soon  as  the 
waiver  was  signed  and  delivered,  the  city 
had  the  right  to  issue  the  improvement 
bonds.  The  bonds,  when  issued,  transferred 
to  the  owner  all  rights  of  the  city  under 
the  same,  and  among  these  was  the  right 
to  recover  a  reasonable  attorney's  fee  In  an 
action  to  enforce  the  Hen  of  the  assessments. 
Burns'  Ann.  St  1894,  §8  4294,  429G,  4297; 
Indiana  Bond  Company  v.  Jameson,  24  Ind. 
App.  8,  11,  56  N.  B.  37;  Pittsburgh,  etc., 
Co.  v.  Fish,  158  Ind.  525,  529,  63  N.  E.  454. 

The  statute  is  to  be  read  and  treated  as  a 
whole,  and  Its  various  sections  are  to  be  so 
construed,  if  possible,  that  all  may  stand. 
The  object  of  the  law  was  to  enable  cities  and 
towns  to  make  necessary  improvements  of 
their  public  streets  and  alleys;  to  charge 
the  property  abutting  thereon  with  the  cost 
of  such  improvements;  to  enable  lot  owners 
to  pay  in  10  annual  installments,  if  they 
wished  to  do  so,  and  complied  with  the  con- 
ditions of  the  statute;  to  secure  the  pay- 
ment of  the  cost  of  the  improvements,  first 
from  the  abutting  property,  and,  second, 
from  the  owner  who  signed  the  waiver  and 
promised  to  pay  the  same;  and  in  tbe  event 
of  a  failure  of  the  lot  owner  to  pay  his  pro- 
portionate share  of  the  cost  of  the  improve- 
ment, and  the  prosecution  of  a  suit  to  col- 
lect the  claim  and  enforce  the  lien,  to  sub- 
ject the  delinquent  lot  owner  to  all  the  ex- 
penses of  such  delay  and  legal  proceedings, 
including  Interest  and  a  reasonable  attor- 
ney's fee.  Porter  v.  City  of  Tipton,  141  Ind, 
347,  40  N.  E.  802. 

We  find  no  error  in  the  record,  and  we 
think  the  Judgment  of  the  court  is  just  and 
equitable  in  every  respect  Judgment  af- 
firmed. 

(1«S  Ind.  630) 
TOMLINSON  v.  TOMLINSON. 

(Supreme  Court  of  Indiana.    April  26,  1904.) 

VENDOR  AND  PURCHASES  —  CONVEYANCE  IN 
CONSIDERATION  OF  SUPPORT  —  FRAUD  —  SUIT 
FOB  RECONVEYANCE  —  COMPLAINT  —  ALLEGA- 
TIONS —  SUFFICIENCY  —  NEW  TRIAL  AS  OF 
BIGHT. 

1.  In  a  suit  to  set  aside  a  conveyance  of  land 
made  in  consideration  of  support  for  life,  the 
complaint  alleged  that  plaintiff  had  for  several 
years  been  sick,  and  easily  susceptible  to  persua- 
sions of  others,  and  that  defendant,  knowing 
her  enfeebled  condition,  and  his  great  influence 
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over  her,  and  corruptly  Intending  to  defraud 
ber,  proposed  to  support  her  for  life  in  consid- 
eration of  a  conveyance,  and  that  she  was  over- 
come by  such  persuasions,  and  believed  that  his 
promises  would  be  kept.  Held,  that  the  allega- 
tions of  the  complaint  relative  to  the  fraud  were 
sufficient. 

2.  Where,  in  a  suit  to  set  aside  a  conveyance 
of  land  made  in  consideration  of  plaintiffs  fu- 
ture support,  the  complaint  alleged  that;  after 
the  conveyance,  plaintiff  went  to  live  with  de- 
fendant, and  that  soon  thereafter  defendant,  by 
a  course  of  inhuman  treatment,  drove  plaintiff 
from  the  house,  the  allegations  as  to  defendant's 
conduct  sufficiently  showed  such  an  abandon- 
ment of  his  contract,  as  against  an  assault  on 
the  complaint  made  for  the  first  time  on  appeal. 
as  to  have  rendered  an  allegation  of  a  demand 
for  performance  unnecessary. 

3.  A  complaint  in  a  suit  to  set  aside  a  con- 
veyance made  in  consideration  of  future  support 
by  defendant,  on  the  ground  that  defendant  had 
refused  to  perform  his  contract,  was  insufficient, 
where  it  alleged  neither  a  re-entry,  nor  demand 
for  possession. 

4.  The  unsuccessful  party  in  a  suit  to  annul  a 
conveyance  and  revest  title  in  the  owner,  who 
had  been  induced  to  part  with  it  by  imposition 
and  fraud,  is  entitled  to  a  new  trial,  under 
Burns'  Ann.  St  1901,  f  1076,  relative  to  eject- 
ment, and  giving  the  unsuccessful  party  a  new 
trial  as  a  matter  of  right. 

5.  Burns'  Ann.  St  1901,  I  1076,  relative  to 
ejectment,  and  giving  the  unsuccessful  party  a 
new  trial  as  a  matter  of  right  is  mandatory, 
and,  in  a  case  within  the  statute,  the  court  has 
no  discretion  whatever. 

Appeal  from  Circuit  Court,  Wells  County; 
E.  O.  Vaughn,  Judge. 

Suit  by  Eliza  Tomlinson  against  William 
H.  Tomlinson.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appealed.  Transferred 
from  the  Appellate  Court  under  section 
1337u,  Burns'  Ann.  St  1901.    Reversed. 

John  Q.  Cline  and  W.  H.  Elchhorn,  for  ap- 
pellant Watklns  &  Morgan  and  Daily,  Sim- 
mons &  Daily,  for  appellee. 

HADLET,  J.  Appellee  sued  appellant 
who  is  her  son,  to  annul  a  deed  of  conveyance 
of  real  estate,  and  to  quiet  her  title.  The 
complaint  Is  In  a  single  paragraph,  and  as 
nearly  as  we  are  able  to  make  out,  In  sub- 
stance avers  that  the  plaintiff,  being  the  own- 
er in  fee  of  certain  lands,  for  several  years 
had  been  sick  and  enfeebled  in  body  and 
mind,  and  thereby  easily  susceptible  to  the 
influence  and  persuasions  of  others,  and  the 
defendant,  knowing  the  enfeebled  condition 
of  his  mother,  and  the  great  influence  he  had 
over  her,  as  her  son,  corruptly  Intending  to 
defraud  her  out  of  her  farm,  invited  her  to 
come  and  live  and  make  her  home  with  him, 
and  proposed  to  and  promised  her,  if  she 
would  convey  to  him  40  acres  of  land,  he 
would  support  and  maintain  her,  In  sickness 
and  In  health,  the  remainder  of  her  natural 
life.  The  plaintiff,  being  overcome  by  the 
persuasions  and  importunities  of  the  defend- 
ant and  believing  his  promises  would  be 
kept  and  that  he  would  give  her  a  comforta- 
ble home  with  him  and  supply  all  her  person- 
al wants,  and  relying  thereon,  did,  in  consid- 
eration thereof,  execute  to  the  defendant  a 
deed  conveying  to  him  a  certain  described  40 

1  Sea  New  Trial,  vol.  37,  Cent  Dig.  |  361. 


acres  of  land.  The  only  consideration  for  the 
deed  was  defendant's  promise  to  provide  for 
the  plaintiff  during  the  remainder  of  her  life. 
After  the  conveyance,  plaintiff  went  to  live 
with  the  defendant  on  the  farm  conveyed  in 
pursuance  of  the  agreement,  and  soon  there- 
after the  defendant,  by  a  course  of  inhuman 
and  unnatural  treatment  drove  the  plaintiff 
from  his  house.  Wherefore  she  asks  that  the 
deed  be  set  aside,  and  her  title  quieted  to  said 
real  estate.  Appellant  demurred  to  the  com- 
plaint; but  pending  the  demurrer,  and  with- 
out a  decision  thereon,  filed  his  answer  and 
went  to  trial.  There  was  a  finding  for  appel- 
lee, and,  over  appellant's  motion  for  a  venire 
de  novo  and  a  new  trial,  judgment  was  ren- 
dered against  him. 

1.  It  is  assigned  here  as  Independent  error 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.    The 
points  made  against  the  complaint  are  (1) 
that  the  acts  constituting  the  fraud  and  un- 
due influence  are  not  sufficiently  stated;  (2) 
that  no  demand  for  performance,  and  (3) 
no  re-entry  for  condition  broken,  is  averred. 
A  first  assault  upon  a  complaint  in  this  court 
will  be  successful  when  it  appears  that  the 
pleading  is  destitute  of  averment  of  some 
fact  which  is  absolutely  necessary  to  support 
the  judgment    Shoemaker  v.  Williamson,  156 
Ind  384,  59  N.  B.  1051;  Taylor  v.  Johnson, 
113  Ind.  164,  15  N.  E.  238.    In  this  complaint 
the  allegations  of  fraud  are  general,  and 
there  is  no  averment  of  a  demand  for  per- 
formance or  of  a  re-entry  upon  the  premises 
before  the  action  was  commenced.    Ordinari- 
ly, In  a  case  like  this,  both  these  absent  aver- 
ments are  essential  to  a  good  complaint 
With  respect  to  the  demand  for  performance, 
see  Schuff  v.  Ransom,  79  Ind.  458;    Cory  v. 
Cory,  86  Ind.  567,  573;   Llndsey  v.  Lindsey, 
45  Ind  552,  567.    But  such  a  demand  may  be 
dispensed  with  when  it  is  made  to  appear 
that  the  defendant  has  renounced  his  con- 
tract, and  given  the  plaintiff  notice  of  his  re- 
fusal to  perform.    It  is  sufficiently  shown  by 
a  refusal  that  a  demand  would  be  unavailing, 
and  the  law  does  not  require  a  useless  thing. 
Richter  v.  Richter,  111  Ind  456,  461,  12  N.  E. 
698;  Burns  v.  Fox,  113  Ind.  205, 14  N.  E.  541; 
Harshman  v.  Mitchell,  117  Ind.  312,  20  N. 
E.  228;   Denlar  v.  Hile,  123  Ind.  68,  24  N.  E- 
170;   Horner  v.  Clark,  27  Ind  App.  6,  13,  60 
N.  E.  732.    The  allegations  of  the  complaint 
relating  to  Imposition  and  fraud,  though  un- 
skillfully  pleaded,  are  sufficient,  within  the 
doctrine  laid  down  In  the  very  similar  case  of 
Sherrin  v.  FUnn,  155  Ind  422,  68  N.  E.  549; 
and  the  allegation  that  the  defendant  by  a 
course  of  inhuman  and  unnatural  treatment, 
drove  the  plaintiff  from  his  house,  though 
general  and  in  the  nature  of  a  conclusion, 
as  against  an  assault  upon  the  complaint  Cor 
the  first  time  In  this  court,  we  think,  Is  suf- 
ficient to  charge  the  defendant  with  an  aban- 
donment of  his  contract    He  had  contracted 
to  maintain  and  keep  his  mother  at  his  house 
during  the  remainder  of  her  life,  and  to  drive 

her  away,  which  implies  coercion.  Is  wholly 
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Inconsistent  with  intended  performance.  But 
we  know  of  no  case  wherein  it  has  been  held 
that  an  action  to  enforce  a  forfeiture  for 
breach  of  a  condition  subsequent  may  be 
maintained  without  a  re-entry  upon  the 
premises,  or  a  demand  for  possession,  which, 
under  our  present  law,  is  its  equivalent;  has 
been  first  made  and  refused.  Clark  v.  Hol- 
ton,  57  Ind.  564;  Cory  v.  Cory,  86  Ind.  567; 
578.  A  breach  does  not  of  itself  devest  the 
grantee's  title.  The  grantor  may  prefer  his 
damages,  rather  than  a  restoration  of  his 
title,  and,  if  he  elects  the  latter  remedy,  it 
has  been  uniformly  held  he  must  signify  It 
by  a  previous  re-entry,  or  by  that  which  Is 
tantamount  thereto.  Preston  v.  Bosworth, 
153  Ind.  458,  55  N.  E.  224,  74  Am.  St  Rep. 
313,  and  cases  cited.  The  total  absence  of 
averment  of  re-entry  or  of  previous  demand 
for  possession  renders  the  complaint  Inade- 
quate to  support  the  judgment,  and  it  Is 
therefore  null. 

2.  On  December  30,  1902,  the  court  having 
overruled  appellant's  motion  for  a  venire  Cs 
novo  and  for  a  new  trial  for  cause,  final 
judgment  was  thereupon  rendered  annulling 
the  plaintiff's  deed,  and  quieting  her  title  to 
the  real  estate  in  controversy.  On  February 
27,  1903,  appellant  filed  his  statutory  bond, 
which  was  approved  by  the  court,  and  there- 
upon moved  for  a  new  trial  as  of  right,  under 
section  1076,  Burns'  Ann.  St.  1901.  The  mo- 
tion was  overruled,  and  the  new  trial  as  of 
right  denied,  to  which  an  exception  was  prop- 
erly reserved.  This  was  error.  The  action  is 
.not  an  ordinary  one  to  set  aside  a  fraudu- 
lent conveyance  for  the  benefit  of  creditors, 
but  one  to  annul  a  conveyance  and  revest  the 
title  In  an  owner  who  had  been  induced  to 
part  with  it  by  imposition  and  fraud.  The 
title  was  necessarily  adjudicated,  and  the 
case  brought  within  the  operation  of  said  sec- 
tion 1076.  McKittrick  v.  Glenn,  116  Ind.  27, 
18  N.  B.  388;  Warburton  v.  Crouch.  108  Ind. 
83,  8  N.  E.  634;  College  v.  Wilkinson,  89 
Ind.  23.  The  statute  providing  for  a  new  tri- 
al as  a  matter  of  right  is  mandatory,  and  In 
a  proper  case  the  court  has  no  discretion. 
Anderson  v.  Anderson,  128  Ind.  254,  27  N.  E. 
724. 

Judgment  reversed  and  cause  remanded, 
with  leave  to  amend  the  complaint. 

(162  Ind.  484) 

HALL  et  al.  v.  BREYFOGLE. 
(Supreme  Court  of  Indiana.    April  19,  1904.) 

DEDICATION  —  DEFECTIVE  INSTRUMENT— ADOP- 
TION BY  PBOPBIETOB8 —  ACCEPTANCE — MAN- 
•NEB — IMPLIED  ACCEPTANCE — BIGHTS  OF  PUB- 
LIC!— BIGHTS  OF  PBOPBIETOBS— STREETS — OB- 
STRUCTIONS—NUISANCES— -OPENING— INJUNC- 
MONr^BOUNDS. 

1.  Under  Bonis'  Ann.  St  1901,  S  4412,  pro- 
viding that  a  donation  noted  as  such  on  the 
Slat  of  the  town  wherein  such  donation  may 
ave  been  made  shall  be  considered  a  general 
warranty  to  the  donee  for  the  purposes  intend- 
ed by  the  donor,  the  making  of  a  plat  of  a  town, 
or  of  an  addition  thereto,  upon  which  streets, 
alleys,  lots,  and  blocks  are  noted  as  such;  and 


the  recording  of  such  plat  and  sale  of  lots  as 
designated  thereon,  operates  as  an  irrevocable 
dedication  to  the  public  of  all.  streets  and  alleys 
so  marked  on  such  plat,  so  far  as  purchasers  of 
lots  are  concerned. 

2.  The  acts  of  proprietors  in  recognizing  an 
unauthorized  and  invalid  plat  recorded  on  the 
proper  public  record,  and  selling  lots  or  blocks 
in  reference  thereto,  and  as  marked  thereon,  is 
an  adoption  of  such  plat  so  far  as  to  constitute 
a  dedication  to  the  public  of  the  streets  and  al- 
leys indicated  thereon,  which  is  effectual  as  to 
lot  purchasers. 

3.  Acceptance  by  the  public  of  a  dedication 
may  be  manifested  by  some  formal  act  of  the 
public  authorities,  or  implied  from  their  im- 
proving or  repairing  the  property  dedicated,  or 
from  any  other  act  with  respect  to  such  proper- 
ty that  clearly  indicates  an  assumption  of  ju- 
risdiction and  dominion  over  the  same. 

4.  The  failure  of  a  municipal  corporation  to 
open  an.  improved  part  of  a  new  street  does 
not  operate  as  a  rejection  of  the  part  not  opened 
or  improved. 

5.  Since  a  dedication  is  to  the  public,  and  not 
to  the  municipality,  which  latter  holds  merely 
as  a  trustee,  and  cannot  surrender  the  grant  ex- 
cept as  provided  by  statute,  nor  lose  the  same 
by  the  negligence  of  its  officers,  title  by  pre- 
scription cannot  be  acquired  by  adverse  posses- 
sion of  land  dedicated  to  the  public  for  streets 
and  alleys,  in  the  laying  off  or  platting  of  a  town 
or  addition. 

6.  A  material  obstruction  to  a  public  street  is 
per  se  a  public  nuisance,  and,  as  against  the 
author,  may  be  abated  at  any  time. 

7.  The  purchaser  of  a  lot  in  a  platted  district 
acquires  a  vested  right  in  the  easement  of  the 
streets,  not  only  in  front  of  his  purchase,  but 
in  all  the  streets  of  the  platted  district  designat- 
ed as  such  on  the  plat,  and  the  right  to  have 
them  all  kept  open. 

8.  Acts  of  a  municipality  in  extending  its  cor- 
porate limits  to  embrace  an  addition  platted  in 
due  form,  designated  as  an  addition  to  the  town, 
and  acknowledged  before  the  recorder,  and  in 
causing  a  sidewalk  to  be  improved  for  the  whole 
length  of  a  street  in  such  addition,  and  in  keep- 
ing certain  streets  in  repair  for  a  number  of 
years,  and  in  directing  the  opening  and  im- 
provement of  three  streets,  sufficiently  showed 
an  acceptance  of  the  dedication  of  the  addition. 

9.  Where  a  plat,  though  irregular  and  void  as 
to  the  landowners,  was,  after  being  recorded, 
adopted  by  them,  every  part  and  portion  of  the 
land  platted  being  sold;  and  conveyed  by  them  to 
other  parties  according  to  the  plat,  and  not  ac- 
cording to  any  governmental  subdivision,  a  pur- 
chaser of  particular  lots  designated  on  such 
plat  could  not  both  claim  title  to  the  center  of 
streets  designated  as  such  in  the  plat  and  at 
the  same  time  deny  that  they  were  streets. 

10.  Where  a  dedication  has  been  accepted  by  a 
town  on  behalf  of  the  public  by  assumption  of 
jurisdiction  and  acts  of  dominion,  it  may  pro- 
ceed with  the  occupation  and  use  thereof  as  pub- 
lic convenience  requires. 

11.  An  allegation  in  a  complaint  that  defend- 
ant town,  if  not  restrained,  will  collect  in  side 
ditches  a  large  amount  of  storm  water,  and  cast 
the  same  in  a  flood  on  plaintiff's  premises,  is 
not  ground  for  enjoining  the  town  from  opening 
streets  under  an  ordinance,  as  it  will  be  presum- 
ed that  the  officers,  in  carrying  out  the  improve- 
ment, will  do  their  duty,  and  perform  the  work 
in  a  skillful  manner,  so  as  not  to  injure  plain- 
tiff's premises. 

Appeal  from  Circuit  Court,  Lake  County; 
A.  C.  Capron,  Special  Judge. 

Action  by  Louis  V.  Breyfogle  against 
Thomas  H.  Hall  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

H  2.  See  Dedication,  vol.  IS,  Cant'  Dig.  S  M. 
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Fancher  &  Pattee,  (or  appellants.  A.  J. 
Brace  and  J.  Frank  Meeker,  for  appellee. 

HADLEY,  J.  Injunction  to  restrain  appel- 
lant town  from  opening  and  Improving  cer- 
tain alleged  streets,  and  to  prevent  the  flood- 
ing of  appellee's  land  with  storm  water.  The 
facts  shown  exclusively  by  public  records 
and  uncontradicted  are  these:  In  1855  one 
Smith,  being  the  owner  of  certain  lands  ad- 
jacent to  the  town  of  Crown  Point,  platted 
the  same  into  lots  of  10  acres  each,  which 
he  designated  and  recorded  in  the  recorder's 
office  of  Lake  county  as  "Smith's  Addition 
of  Outlots  to  the  Town  of  Crown  Point." 
Said  lots  were  numbered  from  1  to  16,  in- 
clusive. November  16,  1870,  John  M.  Scott 
was  the  owner  by  mesne  conveyances  from 
Smith  of  all  that  part  of  said  outlot  2  lying 
east  of  the  Centervllle  road,  and  the  north 
half  of  said  outlot  3,  and  Mary  Boyd  a  like 
owner  from  Smith  of  the  south  half  of  said 
outlot  8.  On  said  November  16,  1870,  Wil- 
liam M.  Boyd,  husband  of  Mary  Boyd,  ac- 
knowledged before  the  recorder  of  the  coun- 
ty a  plat  of  all  of  said  outlot  3  and  all  of  2 
lying  east  of  the  Centervllle  road;  said  plat 
covering  the  property  (but  not  so  stated)  then 
owned  by  John  M.  Scott  and  Mary  Boyd, 
which  plat  was  designated  as  "Summit  Ad- 
dition to  the  Town  of  Crown  Point,"  and  was 
marked  into  numbered  and  dimensioned  lots, 
blocks,  and  streets  as  shown  by  the  following 
diagram: 
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Said  plat  was  placed  of  record  In  the  re- 
corder's office  of  the  county.     That  noted 
on  the  plat  as  Griffin's  Reserve,  and  blocks 
1,  2,  5,  and  6,  was  the  land  owned  by  Scott, 
and  that  noted  as  blocks  3  and  4  was  that 
owned  by  Mary  Boyd.    Alter  the  making  and 
recording  of  said   last-named  plat,   to   wit, 
June  15,  1881,  Mary  Boyd  and  husband  con- 
veyed said  blocks  8  and  4  to  one  Andrews  by 
warranty  deed  describing  the  same  as  fol- 
lows:   "The  south  half  of  lot  3  In  Smith's 
Addition  of  Outlots  to  the  Town  of  Crown 
Point,  which  is  known  as  blocks  3  and  4 
in  Summit  Addition  to  the  Town  of  Crown 
Point"    These  two  blocks  are  now  owned 
by  the  Chicago  &  Erie  Railroad  Company, 
it  deriving  title  by  mesne  conveyances  from 
Andrews  by  same   description.     After   the 
recording  of  the  plat  of  Summit  Addition,  to 
wit,  August  27,  1886,  John  M.   Scott  con- 
veyed by  mortgage  a  part  of  his  lands  cov- 
ered by  said  plat,  describing  the  same  as 
follows:  "All  of  blocks  1  and  2;  all  of  block 
5,  except  lots  5  and  6;   and  all  of  block  6 
except  that  part  deeded  to  the  Chicago  & 
Atlantic  Railroad  Company  for  right  of  way. 
All  as  marked  and  laid  down  on  the  re- 
corded plat  of  Summit  Addition  to  the  Town 
of  Crown  Point."     The  mortgage  was  fore- 
closed, and.  the  premises  sold  by  the  sheriff 
under  same  description,  and  on  April  12, 
1898,  the  appellee  accepted  the  sheriff's  deed 
conveying  to  him  said  premises  under  the 
Identical  description.    Also,  on  September  20, 
1894,   appellee  purchased  and  accepted  by 
mesne  conveyance  from  Scott  another  por- 
tion of  said  premises  under  the  following  de- 
scription: "Griffin's  Reserve,  as  marked  and 
laid  down  on  the  recorded  plat  of  Summit 
Addition  to  the  Town  of  Crown  Point,"  and 
on  January  11,  1808,  by  a  like  mesne  con- 
veyance from  Scott,  the  remainder  of  the 
premises  in  controversy,  under  the  following 
description:    "Lots   numbered  5  and  6,   in 
block  5,  in  Summit  Addition  to  Crown  Point 
in  Lake  County,  Indiana."    The  platted  ter- 
ritory was  taken  up  In  the  tax  duplicate,  and 
taxed  as  lots  and  blocks  in  Summit  Addition. 
Summit  Addition,  at  some  indefinite  time, 
was  embraced  within  the  corporation  limits 
of  the  town  of  Crown  Point    Grant  street 
as  noted,  was  but  a  northern  extension  of  a 
street  of  that  name  running  through  the 
town,  and  on  October  1,  1883,  the  trustees 
of  the  town  by  proper  ordinance  caused  an 
improvement  at  the  expense  of  the  abutting 
property  owners  of  the  east  sidewalk  of 
Grant  street  from  Foote  to  the  north  line  of 
John   street,   which   improvement   extended 
the  full  length  of  Grant  street  in  Summit 
Addition;    and  the  entire  length  of  Grant 
street  and  that  part  of  John  street  in  Sum- 
mit Addition,   lying  west  of  Grant  street 
have  been  worked  by  the  town  for  an  in- 
definite period,  not  less  than  two  years  be- 
fore the  commencement  of  this  suit    John 
street  east  of  Grant  street,  and  all  of  Jack- 
son and  Sheridan  streets  In  Summit  Addl- 
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tlon,  have  been  Inclosed  and  used  by  appel- 
lee and  bis  grantors  for  30  years.  On  July 
8,  1902,  the  trustees  of  the  town  passed  an 
ordinance  for  the  opening  and  improvement 
of  tbe  streets  in  Summit  Addition,  for  pub- 
lic use  and  convenience,  to  the  full  width 
as  marked  and  laid  down  in  the  recorded 
plat  thereof,  and  directing  the  marshal  to 
cause  all  obstructions  to  be  removed,  and 
said  streets  opened  and  put  in  condition  for 
public  use  as  fixed  and  shown  by  said  re- 
corded plat.  On  October  7,  1902,  the  town 
marshal  served  written  notice  upon  appellee 
that  he  would  on  October  9th,  by  order  of 
the  trustees,  open  John  street  the  full  length 
through  Summit  and  Railroad  Addition,  and 
did  about  the  time  indicated  enter  and  was 
engaged  in  the  construction  of  a  center  grade 
and  side  ditches,  when  stopped  by  a  restrain- 
ing order  issued  upon  appellee's  complaint 
filed  October  13,  1902.  The  storm  water  that 
may  be  collected  in  the  side  ditches  of  streets 
of  said  town  and  in  those  to  be  constructed 
in  Summit  Addition  can  be  successfully  and 
conveniently  dispatched  by  the  construction 
of  an  adequate  ditch  eastwardly  along  the 
south  Bide  of  John  street  to  the  intersection 
of  a  public  drain  in  Indiana  avenue. 

These  facts,  shown  by  the  pleadings  and 
uncontradicted  record  evidence,  present  for 
decision  the  single  question:  Is  appellee  en- 
titled thereunder  to  injunction  against  appel- 
lant town  preventing  it  from  opening  and  im- 
proving for  public  use  the  streets  in  Summit 
Addition?  Certain  fundamental  and  well  set- 
tled principles  must  be  given  effect 

1.  The  making  of  a  plat  of  a  town,  or  of 
an  addition  thereto,  upon  which  streets,  al- 
leys, lots,  and  blocks  are  noted  as  such,  and 
the  recording  of  such  plat,  and  sale  of  lots 
as  designated  thereon,  operates  as  an  irrev- 
ocable dedication  to  the  public  of  all  streets 
and  alleys  so  marked  on  such  plat  so  far  as 
purchasers  of  lots  are  concerned.  Section 
4412,  Burns'  Ann.  St  1901;  Woodruff  Place 
v.  Raschlg,  147  Ind.  517,  46  N.  E.  990;  Rhodes, 
v.  Brlghtwood,  145  Ind.  21,  43  N.  B.  942; 
Fowler  v.  Linguist,  138  Ind.  566,  37  N.  B. 
792;  Wolfe  v.  Sullivan,  133  Ind.  331,  32  N.  E. 
1017;  Miller  v.  Indianapolis,  123  Ind.  196,  24 
N.  E.  228. 

2.  The  acts  of  proprietors  in  recognizing 
an  unauthorized  and  Invalid  plat,  recorded 
upon  tbe  proper  public  record,  and  selling 
lots  or  blocks  in  reference  thereto  and  as 
marked  thereon,  is  an  adoption  of  such  plat 
so  far  as  to  constitute  a  dedication  to  the  pub- 
lic of  the.  streets  and  alleys  indicated  there- 
on, which  is  effectual  as  to  lot  purchasers. 
Town  of  Woodruff  v.  Raschlg,  147  Ind.  517, 
40  N.  E.  990;  Miller  v.  Inaanapolls,  123  Ind. 
196,  24  N.  E.  228;  Indianapolis  v.  Kingsbury, 
101  Ind.  200,  51  Am.  Rep.  749;  Thompson  v. 
Maloney  (111.)  65  N.  E.  236,  239;  Russell  v. 
City  of  Lincoln  (111.)  65  N.  E.  1083. 

3.  Acceptance  by  the  public  of  a  dedication 
may  be  manifested  by  some  formal  act  of  the 
public  authorities,  or  implied  from  the  tat- 


ter's improving  or  repairing  the  same,  or 
from  any  other  act  with  reBpect  to  the  sub- 
ject-matter that  clearly  indicates  an  assump- 
tion of  jurisdiction  and  dominion  over  the 
same.  Ross  v.  Thompson,  78  Ind.  90,  96; 
Summers  v.  State,  51  Ind.  201;  Strunk  v. 
Pritchett,  27  Ind.  App.  582,  586,  61  N.  K. 
873; .  Elliott,  Roads  &  Streets  (2d  Ed.)  I  152. 
And  the  failure  of  a  municipal  corporation 
to  open  and  improve  part  of  a  new  street 
does  not  operate  as  a  rejection  of  the  part 
not  opened  or  Improved.  Sims  v.  Frankfort, 
79  Ind.  456;  9  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  pp.  50,  56,  and  authorities  cited. 

4.  Title  by  prescription  cannot  be  acquired 
by  adverse  possession  of  land  dedicated  to 
the  public  for  streets  and  alleys  In  the  lay- 
ing off  or  the  platting  of  a  town  or  an  ad- 
dition thereto.  Such  a  dedication  la  to  tbe 
public,  and  not  to  the  municipality.  The 
latter  holds  as  trustee,  and  cannot  surrender 
the  grant,  except  as  tbe  statute  provides, 
nor  lose  tbe  same  by  the  negligence  or  laches 
of  its  officers.  Sims  v.  Frankfort,  79  Ind. 
446;  Collect  v.  Board,  119  Ind.  27,  32,  21  N. 
E.  329,  4  L.  R,  A.  321;  Wolfe  r.  Sullivan,  133 
Ind.  331,  334,  32  N.  E.  1017;  Cheek  v.  Aurora, 
92  Ind.  107. 

5.  A  material  obstruction  to  a  public 
street  is  per  se  a  public  nuisance,  and  as 
against  the  author  may  be  abated  at  any 
time.  Valparaiso  v.  Bozartb,  153  Ind.  636, 
55  N.  E.  439,  47  L.  R.  A.  487,  and  cases  cited. 

6.  The  purchaser  of  a  lot  in  a  platted  dis- 
trict acquires  a  vested  right  in  tbe  ease- 
ment of  the  streets,  not  only  in  the  street 
In  front  of  his  purchase,  but  in  all  the  streets 
of  the  platted  district  designated  as  such  on 
tbe  plat,  and  tbe  right  to  have  them  all  kept 
open.  Wolfe  v.  Sullivan,  133  Ind.  331,  334, 
32  N.  E.  1017;  Indianapolis  v.  Kingsbury, 
101  Ind.  200,  51  Am.  Rep.  749,  and  cases  col- 
lected on  page  212.  Giving  force  to  these 
principles,  a  solution  of  the  question  is  not 
difficult  Tbe  plat  of  Summit  Addition  was 
in  due  form.  It  was  marked  Into  regular 
lots  and  blocks.  The  lots  and  blocks  were 
numbered  in  the  usual  consecutive  order,  and 
dimensioned,  and  each  block  was  bounded  by 
a  regular,  narrow  strip  of  ground,  marked 
respectively,  "John  Street"  "Grant  Street," 
"Jackson  Street"  and  "Sheridan  Street"  It 
was  acknowledged  before  the  recorder,  and 
in  terms  announced  that  it  was  a  plat  of  an 
addition  to  the  town  of  Crown  Point  As  an 
evidence  of  approval  of  tbe  addition  and  of 
acceptance  of  the  dedication,  toe  town  ex- 
tended its  corporation  limits  to  embrace  Sum- 
mit Addition,  thus  assuming  jurisdiction 
over  the  territory  and  all  Its  highways;  not 
only  over  those  established,  but  over  those 
granted  and  not  opened.  Railway  Company 
v.  Town  of  Whiting  (Ind.  Sup.;  last  term) 
67  N.  E.  933.  And  in  1883,  more  than  10 
years  before  appellee  acquired  any  interest  in 
the  territory,  the  town,  by  ordinance  and 
due  process  of  law,  caused  the  east  sidewalk 
of  Grant  street  to  be  Improved  for  its  full 
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length  In  Summit  Addition  (the  street  cross- 
ings at  the  expense  of  the  town),  and  for  an 
Indefinite  number  of  years  the  town  authori- 
ties worked  and  kept  In  repair  at  public  ex- 
pense all  of  Grant  street,  and  all  that  part 
of  John  street  lying  west  of  Grant.  The  evi- 
dence also  shows  that  appellee  complained  to 
the  officers  of  the  Imperfect  manner  In  which 
such  repairs  were  kept  up.  It  also  appears 
that  three  months  before  this  suit  was  com- 
menced the  town  by  ordinance  directed  its 
marshal  to  open  and  Improve  all  of  John 
street  remaining  unimproved,  together  with 
Jackson  and  Sheridan  streets,  and  had  about 
completed  the  grading  of  John  street  when 
this  suit  was  commenced.  Under  the  au- 
thorities referred  to,  these  acts  of  jurisdic- 
tion and  dominion  sufficiently  show  an  ac- 
ceptance by  the  public.     ' 

There  is  still  another  reason  equally  as 
conclusive  against  appellee's  right  to  recover. 
The  plat,  though  irregular  and  void  as  to  the 
landowners,  was,  after  being  recorded,  adopt- 
ed by  them,  and  every  part  and  parcel  of  the 
land  platted  was  sold  and  conveyed  by  them 
to  other  parties  according  to  the  plat,  and 
not  according  to  any  governmental  subdi- 
vision. Every  vestige  of  title  appellee' has 
In  the  district  is  derived  through,  and  by  the 
terms  of,  the  plat  Every  purchase,  and 
every  deed  he  has  received,  conveys  to  him 
particular  lots  or  squares  of  land  of  fixed 
and  certain  dimensions,  as  marked  and  laid 
down  on  the  recorded  plat  of  Summit  Addi- 
tion. He  has  no  deed  which  purports  to 
convey  to  him  any  right  or  title  in  the  strips 
called  streets,  and,  unless  they  are  streets, 
dedicated  as  such  by  the  proprietors,  he  has 
no  title  or  interest  in  them,  and  hence  no 
standing  in  court  to  resist  their  invasion.  It 
is  only  upon  the  assumption  that  the  strips 
are  public  streets,  impliedly  granted  by  the 
owners,  as  appurtenances  to  the  lots,  that  ap- 
pellee may  claim-  to  the  center  of  them.  To 
deny  them  being  streets  is  to  repudiate  his 
title  in  them,  and  to  claim  title  is  to  assert 
that  they  are  public  streets. 

The  fact  that  parts  of  all  the  streets  but 
Grant  have  been  Inclosed  and  occupied  by 
appellee  and  his  grantors  for  30  years  does 
not  strengthen  the  former's  claim.  As  we 
have  seen,  the  dedication  or  grant  was  to  the 
public,  and,  appellee  being  a  citizen,  and 
member  of  the  public,  It  cannot  be  said  that 
his  possession  was  inconsistent  with  the  pos- 
session of  the  public,  nor  that  the  lapse  of 
time,  under  the  facts  of  this  case,  ripened 
into  a  title.  As  a  remote  grantee  of  part  of 
the  lots  in  Summit  Addition,  appellee  is  the 
owner  in  fee  to  the  center  of  the  streets  in 
front  of  his  lots,  that  portion  within  the 
street  limits  being  subject  to  the  superior 
right  of  the  public  to  use  it  as  a  highway. 
In  this  use  appellee  has  a  right  in  common 
with  all  the  other  owners  of  lots  In  the  ad- 
dition, and  he  can  no  more  deprive  them  of 
their  right  In  the  street  than  they  can  de- 
prive him  of  his.    Ooburn  v.  New  Telephone 


Co.,  15G  Ind.  90,  59  N.  E.  324.  It  is  shown 
that  there  are  16  lots  in  said  addition,  com- 
prising all  of  blocks  3  and  4,  and  abutting 
on  John,  Jackson,  and  Sheridan  streets, 
which  are  owned  by  another. 

But  we  rest  the  decision  upon  broader 
grounds.  The  dedication  having  been  ac- 
cepted by  the  town  of  Crown  Point  on  be- 
half of  the  public  by  assuming  jurisdiction 
and  acts  of  dominion  over  it,  it  may  proceed 
with  the  occupation  and  use  as  public  con- 
venience requires.  "Whenever  a  new  town 
(or  addition)  is  laid  out,  it  is  not  expected 
that  all  the  streets  and  parks  will  be  needed 
by  the  public  at  once.  Acceptance  by  use 
and  improvement  whenever  the  growth  of 
the  town  demands  it  will  be  sufficient"  9 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  50, 
and  authorities  collated;  Cason  v.  Lebanon, 
153  Ind.  567,  55  N.  E.  768. 

The  averments  of  the  third  paragraph  of 
complaint  that  the  town,  if  not  restrained, 
will  collect  in  side  ditches  a  large  amount 
of  storm  water,  and  cast  the  same  in  a  flood 
on  appellee's  premises,  presents  no  ground 
for  equitable  interference.  It  is  shown  in 
the  same  paragraph  that  appellants  are  pro- 
ceeding under  an  ordinance.  The  ordinance 
calls  for  the  opening  and  improvement  of 
the  streets  In  Summit  Addition  for  public 
use.  How  the  storm  water  that  may  be 
collected  in  the  side  ditches  shall  be  disposed 
of  Is  not  prescribed.  The  order  for  opening 
and  Improvement  implies  that  it  shall  be 
done  In  a  proper  and  skillful  manner.  It  is 
presumed  that  officers  will  do  their  duty 
(Valparaiso  v.  Hagen,  153  Ind.  337,  344,  54 
N.  B.  1062,  48  L.  R.  A.  707,  74  Am.  St  Rep. 
305),  and,  if  they  do,  and  construct  an  ade- 
quate ditch  along  the  south  side  of  John 
street  to  intersect  the  public  drain  In  Indiana 
avenue,  the  flood  water  collected  will  be  suc- 
cessfully carried  away  without  damage  to 
appellee. 

The  case  presents  no  ground  for  injunc- 
tion. Sufficient  facts  are  embraced  in  what 
purports  to  be  a  special  finding  to  make  it 
apparent  that  no  benefit  could  result  to  ap- 
pellee from  a  retrial.  The  judgment  is  there- 
fore reversed,  with  instructions  to  restate  the 
conclusion  of  law  In  accordance  with  this 
opinion,  and  to  render  thereon  the  proper 
judgment 

GILLETT,  C.  J.,  did  not  participate  in  the 
decision  of  this  case.' 


(33  Ind.  A.   BS) 
CRUMP  v.  DAVIS. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
April  26,  1904.) 

C.4.BBIEB9— INJURIES    TO    PASSENGEB— INSTRUC- 
TIONS—NEGXIQENCE. 

1.  In  an  action  against  the  owner  of  a  street 
railway  for  injuries  received  while  alighting 
from  a  car,  the  mere  fact  that  the  car  was  mov- 
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tag  when  plaintiff  alighted  did  not  make  the 
question  of  her  negligence  in  attempting  to 
alight  one  of  law. 

2.  In  a  personal  injury  action  against  an  in- 
dividual owning  a  street  railway,  it  was  not  er- 
ror to  charge  that,  althongh  not  a  corporation, 
defendant,  being  a  common  carrier,  was  under 
the  same  obligation  to  provide  for  the  safety 
of  passengers  as  a  corporation  carrier. 

3.  After  stopping  a  stre  *:  car  to  allow  pas- 
sengers to  alight,  it  is  the  duty  of  the  persons 
in  charge  of  the  car  to  ascertain  before  starting 
it  that  no  passenger  is  in  the  act  of  alighting, 
and  it  is  not  sufficient  that  the  car  is  operated 
in  the  nsual  manner. 

4.  Carriers  of  passengers  must  exercise  the 
highest  practicable  degree  of  care  for  the  safety 
of  their  passengers,  and  a  failure  to  do  so  is 
actionable  negligence. 

5.  It  is  not  negligence  per  se  for  a  passenger 
to  fail  to  take  hold  of  the  hand  rail  in  alighting 
from  a  street  car. 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; W.  J.  Buckingham,  Judge. 

Action  by  Harriet  Davis  against  John  S. 
Crump.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

James  P.  Cox,  Bobt.  M.  Miller,  Henry  Bar- 
nett,  Wm.  H.  Deupree,  and  D.  E.  Slack,  for 
appellant  W.  A.  Johnson,  W.  J.  Buck,  and 
C.  S.  Baker,  for  appellee. 

EOBY,  J.  Appellee  recovered  Judgment 
against  appellant  for  91,000,  from  which  he 
appeals.  The  case  was  tried  three  times;  the 
first  two  trials  resulting  in  disagreements  of 
the  Jury,  and  the  last  one  as  stated.  Errors 
argued  are  covered  by  the  assignment  that 
the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

The  complaint  is  in  two  paragraphs.    It 
Is  averred  that  appellant  on  February  17, 
1809,  owned  and  operated  a  street  railway 
In  the  city  of  Columbus,  Bartholomew  coun- 
ty, Ind.;    that  appellee  on  said  day,  at  8:30 
p.  m.,  took  passage  on.  one  of  his  cars,  paid. 
ber  fare,  and  asked  the  agent  and  servant 
In  charge  to  stop  the  car  at  Sycamore  street, 
as  she  wished  there  to  alight    It  Is.  averred 
that  when  the  car  arrived  at  Sycamore  street 
it  was  stopped,  and  she  notified  of  the  fact; 
that  she  proceeded  at  once  to  leflve  the  cur, 
and  was  in,  the  act  of  stepping  to  the  ground, 
-when  the  said  agent  and  servant  negligently 
started  the  car  with  a  sudden  Jerk,  throw- 
ing and  Injuring  her.    The  negligence  char- 
ged in  the  second  paragraph  is  that  the  car 
-was  negligently  started,  in  a  manner  sud- 
den and  unexpected  to  her,  before  she  had 
reasonable  time  to  alight    The  stubbornly 
contested  question  of  fact  in  the  case  was 
■whether  the  car  was  started  while  she  was 
attempting   to   alight    or   whether   she    at- 
tempted to  get  off  before  it  stopped.    The 
evidence  was  conflicting.    Appellee  testified 
that  the  motorman  nodded  to  her  to  get  off, 
and  that  when  she  started  to  do  so,  the  car 
was   stopped.     The  motorman  testified  that 
lie  shut  off  the  current  In  order  to  turn  a 
switch  as  he  approached  the  street  and  that 

%  8.  See  Carriers,  voL  8,  Cent  Dig.  1 1228s. 


he  afterward  turned  it  on  with  sufficient 
force  to  carry  the  car  across  the  street  and 
a  little  by  the  usual  place  of  stopping;  that 
the  car  did  not  stop  until  after  appellee  had 
been  thrown;  and  that  he  did  not  announce 
the  street  to  her. 

So  far  as  the  negligence  of  appellee  in  at- 
tempting to  alight  as  she  did  Is  concerned, 
that  was  a  question  for  the  Jury.  The  mere 
fact  that  the  car  was  moving  does  not  make 
the  question  one  of  law  for  the  court  Con- 
ner v.  Hallway  Co.,  106  Ind.  02,  67,  4  N.  B. 
441,  55  Am.  Bep.  177;  Railway  v.  Spahr,  7 
Ind.  App.  23,  33  N.  B.  446.  The  verdict 
finds,  however,  within  the  allegations  of  the 
complaint  that  when  she  started  to  alight, 
the  car  had  stopped;  and,  there  being  evi- 
dence to  support  it  there  is  no  necessity  of 
considering  the  relative  duties  of  the  par- 
ties in  connection  with  the  act  of  alighting 
from  a  moving  car. 

In  the  thirteenth  instruction  the  jury  were 
told  that  although  not  a  corporation,  the 
appellant  being  a  common  carrier,  was  un- 
der the  same  obligation  to  provide  for  the 
safety  of  passengers  as  a  corporation  car- 
rier. The  instruction  is  said  to  "simply  make 
an  odious  comparison."  The  law  has  no 
varying  standard  of  duty  for  common  car- 
riers. The  trial  Judge  knew  the  attitude  as- 
sumed in  argument  by  the  attorneys  for 
either  side.  For  all  that  appears,  the  instruc- 
tion may  have  been  necessary  to  avoid  the 
exoneration  of  appellant  from  liability  in- 
cident to  an  occupation  selected  by  himself. 
There  was  no  error  In  giving  it 

The  fifteenth  Instruction  given  was  as  fol- 
lows: "The  law  requires  the  employes  of 
street  railways  to  do  more  than  to  stop  rea- 
sonably long  enough  for  passengers  to  safe- 
ly alight  from  cars.  They  are  bound  and 
required  to  ascertain  and  know  that  no  pas- 
senger is  In  the  act  of  alighting  from  the 
car  before  putting  it  In  motion  again.  If 
an  employ^  fails  in  that  respect  then  such 
failure  is  imputed  to  bis  employer,  and  is 
actionable  negligence  on  the  part  of  the  em- 
ployer, and  it  is  no  excuse  for  the  employe 
or  his  employer  to  show  that  the  car  on  the 
particular  occasion  was  operated  in  the  usual 
manner."  The  instruction  stated  the  law. 
Anderson  v.  Ry.  Co.,  12  Ind.  App.  194,  38 
N.  E.  1109;  1  Fetter,  pp.  177, 178,  §  72;  Booth, 
Ry.  L.  i  349;  3  Thompson,  Neg.  (2d  Ed.) 
3510-3520;  Ry.  Co.  v.  Hoffbauer,  23  Ind. 
App.  014,  620,  56  N.  B  54;  Ry.  Co.  v.  Her- 
man, 147  U.  S.  671,  13  Sup.  Ct  557,  37  h. 
Ed.  284;  Ry.  Co.  v.  Burt,  9  South.  410,  IS 
L.  R.  A.  95. 

The  fourteenth  instruction  was  as  follows: 
"The  law  requires  of  carriers  of  passengers 
that  they  exercise  not  only  ordinary  care, 
but  that  they  exercise  the  highest  practicable 
degree  and  kind  of  care,  for  the  safety  of 
their  passengers,  and  any  failure  in  this  re- 
spect constitutes  actionable  negligence." 
The  instruction  accords  with  the  law  stated 
in  Ry.  Co.  v.  Hoffbauer,  supra;   Ry.  Co.  v. 
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Snyder,  20  N.  E.  284,  3  L.  R.  A.  434,  10  Am. 
St  Rep.  00;  Ry.  Co.  v.  Sheeks,  155  Ind.  74, 
66  N.  E.  434;  4  Elliott  on  Ry.  1585. 

Appellant  complains  of  the  refusal  of  the 
court  to  give  an  instruction  requested  by  him 
In  terms  as  follows:  "If  there  were  hand 
rails  on  the  car,  or  on  the  platform  of  the 
car,  which  plaintiff  could  have  held  to  until 
she  reached  the  ground,  and  if  the  plaintiff 
stepped  from  said  platform  the  distance  of 
17  or  18  Inches  to  the  ground  without  hold- 
ing to  said  hand  rail  or  hand  rails  or  any 
other,  object  to  support  herself  as  she  left 
said  car,  then,  in  that  event,  I  instruct  you 
that  she  was  guilty  of  contributory  negli- 
gence, and  your  verdict  should  be  for  the  de- 
fendant." The  instruction  selected  one  of 
the  facts  connected  with  appellee's  conduct, 
and  Ignored  the  others.  The  question  of 
negligence  was  for  the  Jury  to  determine  in 
view  of  all  the  circumstances  under  which 
she  acted.  It  Is  not  negligence  per  se  for 
a  passenger  to  fail  to  take  hold  of  the  hand 
rail  in  alighting  from  a  street  car.  3  Thomp- 
son, Neg.  (2d  Ed.)  p.  949,  {  3589;  p.  953, 
note  516;  p.  895,  note  216;  Schaefer  v.  Cen- 
tral, etc.,  Ry.  Co.  (Sup.)  61  N.  Y.  Supp.  800; 
Neslie  v.  Second,  etc.,  Ry.  Co.,  113  Pa.  300, 
6  AU.  72;  Martin  v.  Ry.  Co.  (Sup.)  38  N.  Y. 
Supp.  220;  McDonald  v.  Ry.  Co.,  116  N.  Y. 
540,  22  N.  E.  1068,  15  Am.  St  Rep.  437. 

The  appellant  had  a  fair  trial.  The  rulings 
Of  the  court  in  every  instance  gave  him  all 
to  which  be  was  entitled.  A  number  of  the 
rulings  were  of  such  a  character  as  to  re- 
quire a  reversal,  had  the  vei-dict  been  other- 
wise than  it  is.  The  instructions,  taken  as  a 
whole,  were  correct  The  Judgment  is  af- 
firmed. 

WILEY,  P.  J.,  concurs  in  result 


(M  Ind.  App.  541) 
AVERY  v.  NORDYKE  &  MARMON  CO.  * 
(Appellate  Court  of  Indiana.    April  28,  1004.) 

SERVANT'S  INJUBIE8  —  ASSUMPTION  OF  RISK- 
KNOWLEDGE  OP  DEFECT  —  APPRECIATION  OF 
DANGER— QUESTIONS   FOB  JURY— EVIDENCE — 

.  ADMISSIBILITY— APPEAL— HARMLESS  ERROR- 
BILLS  OF  EXCEPTION  —  SUFFICIENCY  —  CON- 
FLICTING STATEMENTS  —  VERDICT— ANSWERS 
TO  INTERROGATORIES  —  SUFFICIENCY — STATE- 
MENTS OF  CONCLUSIONS. 

1.  The  Appellate  Court  cannot  disregard  a  bill 
of  exceptions  because  the  statement  of  evidence 
therein  contained  is  in  narrative  form. 

2.  The  statement  in  a  bill  of  exceptions  as  to 
the  dates  of  trial  controls,  where  there  is  a  dis- 
crepancy between  it  and  the  record  made  by  the 
clerk. 

3.  It  is  not  necessary  that  the  evidence  in- 
corporated in  a  bill  of  exceptions  should  be 
transcribed  by  the  official  stenographer. 

4.  Where  a  bill  of  exceptions  recites,  "this 
was  all  the  evidence  given  in  the  case,"  and  does 
not  on  its  face  show  that  other  evidence  was  in- 
troduced, it  is  sufficient,  although  part  of  the 
testimony  of  one  witness  set  out  In  the  bill 
reads,  "I  did  not  notice  any  difference  between 
that  rick  and  others,  in  the  mode  of  piling,  etc," 

at  the  abbreviation  would  be  treated  as  having 
*n  used  by  the  witness. 


5.  What  shall  be  contained  in  a  bill  of  excep- 
tions is  a  matter  exclusively  for  the  determina- 
tion of  the  trial  judge, 

6.  Under  Burns'  Ann.  St  1901,  f  661,  pro- 
viding that  on  the  request  of  appellant  the  clerk 
shall  forthwith  deliver  or  transmit  to  the  clerk 
of  the  Supreme  Court  the  transcript  of  the 
record,  or  so  much  thereof  as  appellant  directs, 
where  appellant  directs  the  clerk  to  make  out 
a  transcript,  without  giving  specific  directions 
as  to  any  particular  part  of  the  record,  it  is  the 
duty  of  the  clerk  to  make  out  and  deliver  or 
transmit  a  complete  transcript. 

7.  By  Acts  1903,  p.  340,  c.  193,  I  7,  -an  orig- 
inal bill  of  exceptions,  containing  the  evidence, 
constitutes  and  is  considered  a  part  of  the  tran- 
script. 

8.  Where  instructions  are  incorporated  in  the 
bill  of  exceptions,  it  is  not  necessary  for  the 
trial  judge  to  sign  marginal  exceptions  thereon. 

9.  Only  such  grounds  of  objection  to  evidence 
as  are  presented  to  the  trial  court  can  be  insist- 
ed upon  on  appeal. 

10.  In  an  action  for  a  servant's  injuries,  where 
plaintiff's  witness  testified  that  he  told  the  fore- 
man that  a  pile  of  pig  iron  on  ricks  looked  dan- 
gerous, and  also  testified  on  cross-examination 
that  before  he  went  to  the  foreman  he  remarked 
that  it  looked  dangerous,  it  was  proper  for  de- 
fendant to  call  and  interrogate  one  of  the  men 
with  whom  witness  was  working  as  to  whether 
witness  said  anything  to  him  about  the  ride 
looking  dangerous  or  liable  to  fall. 

11.  In  order  to  create  an  implied  contract  on 
the  part  of  a  servant  to  assume  a  risk  arising 
from  nn  open  and  obvious  danger,  it  is  essentia] 
that  (he  employe  both  knew  and  appreciated 
the  danger,  and  knowledge  does  not  necessarily 
embrace  the  required  appreciation. 

12.  Where  an  obvious  defect  is  such  that  there 
is  no  room  for  diverse  inferences  with  regard 
to  knowledge  and  appreciation  of  danger  by  an 
injured  employe,  assumption  of  risk  becomes  a 
question  for  the  court,  out  where  there  is  room 
for  such  diverse  inferences  the  question  is  for 
the  jury. 

13.  Where  a  servant  saw  or  should  have  seen 
the  defects  in  a  pile  of  iron,  and  appreciated  the 
danger  of  the  falling  of  the  same,  the  fact  that 
bis  duties  did  not  relate  to  the  department  of  the 
employer's  work  which  had  to  do  with  the  piling 
of  the  iron  did  not  prevent  the  application  to 
him  of  the  doctrine  of  assumed  risk. 

14.  In  an  action  for  a  servant's  injuries,  caus- 
ed by  the  falling  over  of  a  pile  of  pig  iron  on 
him,  whether  plaintiff  assumed  the  risk  held,  un- 
der the  evidence,  a  question  for  the  jury. 

15.  In  an  action  for  a  servant's  injuries,  where 
the  jury,  in  answering  interrogatories,  made  no 
finding  negativing  a  specific  act  of  negligence 
charged  in  the  complaint,  and  which_  there  was 
evidence  tending  to  establish,  error  in  refusing 
an  instruction  on  the  question  of  assumed  risk 
could  not  be  treated  as  harmless. 

16.  Where  a  complaint  for  a  servant's  injuries 
does  not  charge  the  employment  of  inexperienced 
or  incompetent  men,  a  finding  that  the  men  were 
competent  is  not  within  the  issues,  nor  open  to 
consideration  in  disposing  of  the  appeal. 

17.  Statements  in  answer  to  interrogatories  sub- 
mitted to  the  jury  that  work  was  carefully  done, 
and  that  the  men  engaged  therein  exercised  ordi- 
nary and  reasonable  care,  are  conclusions,  and 
not  to  be  considered  in  disposing  of  an  appeal. 

18.  In  an  action  for  a  servant's  injuries,  caused 
by  the  falling  of  a  rick  of  pig  iron,  general  com- 
parisons with  other  ricks  which  did  not  fall  are 
irrelevant. 

19.  An  answer  to  an  interrogatory  submitted  to 
the  jury  in  an  action  for  a  servant's  injuries, 
that  defendant  did  not  know  that  the  rick  which 
fell  was  dangerous,  is  not  the  equivalent  of  a 
finding  of  facts  showing  reasonable  care  to  make 
the  place  where  the  servant  was  working  safe. 

T  U.  See  Master  and  Servant,  voL  M,  Cant.  Die 
I  675. 


'Rehearing   denied.     Appeal    dismissed,  71  N.   B.    11*.    Appeal  to  Supreme  Court  denied. 
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Appeal  from  Superior  Court,  Marion  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  George  R.  Avery  against  the 
Xordyke  &  Marmon  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed, 

Wymond  J.  Beckett  and  Henry  M.  Dow- 
ling,  for  appellant  E.  B.  Stevenson  and  B. 
H.  Knight,  for  appellee. 

ROBY,  J.    Action  to  recover  damages  for 
personal   Injury.     The    amended   complaint 
■was  In  one  paragraph.    Its  averments,  sum- 
marized, are  to  the  effect  that  the  defendant 
corporation  Is  a  manufacturer  of  milling  ma- 
chinery In  Indianapolis;    that  on  August  24, 
1900,  appellant  -was  working  for  it  in  its  fac- 
tory, cleaning  or  smoothing  the  rough  places 
off  of  milling  machinery;  that  this  was  his 
cbief  duty,  and  that,  to  perform  It,  he  was  re- 
quired by  appellee  to  place  said  machinery  or 
.castings  upon  a  truck  which  ran  into  said 
factory,  and  such  track  was  then  run  out  of 
the  building  into  appellee's  yard,  where  it 
was  the  custom  and  appellant's  duty  to  clean 
and  smooth  the  castings  while  thereon;  that 
on  said  day  appellant  was  working  at  his 
usual  and  customary  duties  in  cleaning  and 
smoothing  castings  upon  said  truck  in  said 
yard,  without  negligence  on  his  part;    that 
appellee  had  negligently  piled  or  caused  to  be 
piled  near  said  track  and  appellant's  working 
place  pig  iron  In  ricks  parallel  with  said 
track,  and  near  thereto;  that  said  iron  had 
been  piled  too  near  said  track,  too  high,  and 
in  an  unsubstantial  and  negligent  manner, 
making  said  ricks  dangerous  and  likely  to 
fall,  thereby  rendering  appellant's  working 
place  dangerous;  that  appellant  was  engag- 
ed at  his  work  as  aforesaid,  with  his  back  to 
said  ricks,  and  in  said  place  as  aforesaid, 
without  fault  on  his  part,  and  without  knowl- 
edge that  they  would  fall  on  him  and  injure 
him,  but  said  appellee  knew,  or  ought  to  have 
known,  that  said  ricks  of  pig  iron  would  fall 
ou  and  Injure  him;   that  on  said  day  appel- 
lant was  working,  cleaning  castings,  in  bis 
usual  place,  and  that  by  the  negligence  of 
the  appellee  the  rick  of  pig  iron  fell  on  him, 
to  his  damage,  etc.    The  issue  was  formed 
by  a  general  denial,  trial  and  verdict  for  ap- 
pellee, motion  for  new  trial  overruled,  and 
judgment  rendered  on  the  verdict. 

The  error  assigned  is  in  overruling  the  mo- 
tion for  a  new  trial.  In  support  of  the  as- 
signment, appellant  has  argued  questions  re- 
lating to  the  admission  of  evidence,  the  giv- 
ing of  certain  instructions,  and  the  refusal 
to  give  others  requested.  Preliminary  to  the 
consideration  of  these,  It  must  be  determined 
whether  the  bill  of  exceptions  containing  the 
evidence  and  the  bill  of  exceptions  contain- 
ing the  instructions  are  in  the  record. 

The  bill  purporting  to  contain  the  evidence 
was  duly  signed  by  the  trial  judge,  duly  filed, 
tnU  certified  to  this  court.  The  statement 
herein,  contained  is  in  narrative  form.    We 


are  not  authorized  to  disregard  it  for  that  rea- 
son. Weakley  v.  Wolf,  148  Ind.  208,  47  N.  B. 
466;  Grlsell  v.  Noel,  0  Ind.  App.  251,  36  N.  E. 
452. 

The  bill  states  that  the  evidence  was  in- 
troduced on  the  29th  of  January,  1802.  The 
clerk's  transcript  shows  that  the  trial  was 
had  on  the  23d,  24th,  27th,  28th,  and  29th  days 
of  January,  1902.  The  statement  of  the  bill 
of  exceptions  as  to  dates  controls  where  there 
Is  a  discrepancy  between  It  and  the  record 
made  by  the  clerk.  Alley  v.  State,  76  Ind. 
94,  95;  Railway  v.  Adams,  112  Ind.  302,  803, 
14  N.  B.  80;  Bwbank's  Manual,  f  84,  p.  47. 

The  evidence,  as  Incorporated  In  the  bill, 
does  not  purport  to  have  been  transcribed 
by  the  official  reporter.  It  is  not  necessary 
that  It  should  be  so  transcribed.  Adams  v. 
State,  166  Ind.  596-600,  59  N.  E.  24;  Tom- 
baugh  v.  Grogg,  156  Ind.  356-358,  59  N.  B. 
1000. 

A  part  of  the  testimony  of  one  witness  Is 
set  out  In  the  bill  as  follows:  "I  did  not  no- 
tice any  difference  between  that  rick  and 
others,  in  the  mode  of  piling,  etc."  It  Is  ar- 
gued that  this  shows  affirmatively  that  all 
of  the  evidence  is  not  in  the  record.  The  an- 
swer purports  to  be  that  of  the  witness,  and 
the  abbreviation  must  be  treated  as  having 
been  used  by  him.  The  bill  recites,  "This  was 
all  the  evidence  given  in  the  case."  It  does 
not  on  its  face  show  that  other  evidence  was 
introduced,  and  it  is  therefore  sufficient  Bw- 
bank's PI.  &  Pr.  {$  48,-  54. 

Appellee  filed  written  objections  to  the  bill 
of  exceptions  before  it  was  signed  and  filed; 
giving  therein  specific  reasons,  supported  by 
affidavit  why,  In  Its  opinion,  the  bill  should 
not  be  authenticated.  Such  objection  was 
overruled,  and  Is  shown  by  the  bill  of  excep- 
tions presented  by  appellee.  What  shall  be 
contained  in  the  bill  Is  a  matter  exclusively 
for  the  trial  judge  to  determine.  Jelley  v. 
Roberts,  50  Ind.  1. 

The  rulings  upon  the  various  objections 
made  as  aforesaid  do  not  authorize  this  court 
to  disregard  the  bill  as  settled.  Appellant, 
by  praecipe,  directed  the  clerk  to  make  out 
a  transcript  for  appellee.  No  specific  direc- 
tions as  to  any  particular  part  of  the  record 
were  given,  and  it  thereby  became  the  duty 
of  the  clerk  to  make  out  and  deliver  or  trans- 
mit a  complete  transcript  Section  661, 
Burns'  Ann.  St  1901;  Barnes  v.  Pelham,  18 
Ind.  App.  166-168,  47  N.  B.  648. 

The  original  bill  of  exceptions  containing 
the  evidence  constitutes  and  is  considered  a 
part  of  the  transcript.  Acts  1903,  p.  340,  c 
193,  |  7. 

The  certificate  of  the  clerk  was  in  due  and 
regular  form.    Acts  1903,  p.  340,  c.  193,  $  7. 

The  instructions  having  been  incorporated 
In  the  bill  of  exceptions,  it  was  not  necessa- 
ry for  the  trial  judge  to  sign  marginal  ex- 
ceptions thereon.  Moore  v.  Combs,  24  Ind. 
App.  464,  56  N.  E.  35,  cited  and  relied  upon 
by  appellee,  does  not  control.  Ayres  v.  Blev- 
lns,  28  Ind.  App.  101,  62  N.  E.  305. 
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The  bills  of  exceptions  are  properly  a  part 
of  the  record.   ■ 

The  appellant,  when  Injured,  was  engaged 
in  cleaning  a  casting  which  was  on  a  truck 
standing  in  the  usual  and  proper  place.  He 
received  his  orders  from  one  Linneman,  boss 
of  the  department  in  which  he  was  employed. 
Appellee's  employes,  working  under  the  di- 
rection of  the  foreman  of  the  "piling  gang," 
a  distinct  department  of  its  business,  on  the 
day  before,  had  been  piling  pig  iron  In  ricks 
28  Inches  south  of  and  along  the  track  upon 
which  said  truck  and  castings  stood  at  the 
time  of  the  accident  complained  of.  On  the 
morning  of  the  accident,  such  work  was  re- 
sumed. Appellant  was  not  subject  to  the  or- 
ders of  the  boss  of  the  said  piling  gang.  The 
separate  pieces  of  pig  iron  so  piled  were  from 
6  inches  to  2%  feet  long,  and  3  or  4  inches 
in  diameter,  and  were  rough  on  the  sides  and 
ends.  The  particular  rick  that  fell  upon  ap- 
pellant was  piled  to  a  height  of  from  7  to  8 
feet.  It  had  just  been  completed,  and  a 
new  one  begun,  when  it  fell.  Properly  piled, 
the  rick  would  have  been  safe,  and  the  fact 
that  this  one  fell  indicated  that  it  was  not 
piled  right  There  was  a  conflict  in  the  evi- 
dence relative  to  the  foreman's  knowledge 
that  it  was  dangerous.  A  witness  called  by 
appellant,  who  was  one  of  the  gang  that 
piled  the  iron,  testified  that  the  rick  looked 
dangerous  and  quivered  whenever*  a  piece  of 
iron  was  thrown  upon  it,  and  that  SO  minutes 
before  it  fell,  he  told -the  foreman  in  charge 
that  the  pile  looked  dangerous.  On  cross- 
examination  he  was  asked  if  he  said  any- 
thing to  the  men  he  was  working  with  about 
the  pile  looking  dangerous.  He  answered: 
"Yes;  before  I  went  to  see  Foggleson  [the 
foreman],  I  made  the  remark  that  it  looked 
dangerous,  and  that  I  would  go  and  see 
him,"  Thereafter  appellee  called  one  of  the 
men  with  whom  the  witness  was  working, 
and  asked  whether  said  first-named  witness 
said  anything  to  him  about  the  rick  looking 
dangerous  or  liable  to  fall.  Appellant  con- 
tends that  his  objection  to  this  question 
should  have  been  sustained,  stating  the  prop- 
osition that  a  witness  cannot  be  Impeached 
upon  immaterial  and  collateral  matters  tes- 
tified to  by  him  upon  cross-examination.  The 
objection  to  the  testimony  stated  at  the  trial 
was  based  upon  other  grounds  than  these  ar- 
gued, i.  e.,  that  notice  to  the  witness  would 
not  be  notice  to  the  defendant;  that  the  evi- 
dence was  incompetent,  immaterial,  and  ir- 
relevant Only  such  grounds  of  objection  to 
the  admission  of  evidence  as  are  presented 
to  the  trial  court  can  be  Insisted  upon  in  this 
court  Everitt  v.  Paper  Co.,  23  Ind.  App. 
287,  57  N.  E.  281.  There  was,  however,  no 
error  in  admitting  the  evidence.  It  was  com- 
petent to  prove  what  the  witness  did  with 
reference  to  conveying  notice  of  the  danger- 
ous character  of  the  rick  to  the  foreman,  ap- 
pellee's representative.  Where  it  is  compe- 
tent to  prove  the  act  it  is  competent  to  prove 
the  statement  accompanying  it  as  part  of 


the  res  gestae  of  such  act.  McDonnell  v.  Han- 
nah, 96  Ind.  102;  Boone  v.  Wallace,  18  Ind. 
82-85;  Creighton  v.  Hoppis,  99  Ind.  369-371. 
The  testimony  elicited  upon  direct  examina- 
tion tended  to  show  that  the  witness  con- 
veyed notice  to  the  foreman  of  the  defect 
It  being  relevant  to  prove  what  he  said  up- 
on the  subject  and  what  he  did  in  the  respect 
indicated,  all  that  he  did  and  said  at  the  time 
became  relevant  The  legal  proposition  stat- 
ed by  appellant  is  abstractly  correct  as 
shown  by  the  authorities  cited,  but  it  is  not 
applicable  to  the  facts. 

The  ninth  instruction  given  to  the  jury 
was  as  follows:  "When  a  servant  engages 
in  the  employment  of  a  master,  he  thereby 
assumes  all  such  risks  of  injury  as  are  in- 
cidental and  necessarily  attend  and  attach 
to  the  kind  of  work  for  which  he  was  em- 
ployed. He  also  assumes  all  dangers  and 
risks  as  are  open,  obvious,  and  apparent  or 
which,  by  the  exercise  of  reasonable  and 
ordinary  care,  he  would  have  ascertained 
and  known  of.  The  meaning  of  this  doc-* 
trine  of  assumption  of  risk  amounts  to  this: 
That  when  a  servant  engages  in  an  employ- 
ment which  Is  necessarily  attended  with 
some  risk  or  danger,  or  if  while  he  is  en- 
gaged in  such  employment  he  becomes  aware 
of  danger  or  risks,  although  not  incident  to 
the  employment  in  which  he  is  engaged,  or 
that  such  dangers  are  so  apparent  that  be 
ought  to  observe  and  know  of  the  same  if  he 
had  used  ordinary  care,  and,  with  such 
knowledge  or  means  of  knowledge,  be  con- 
tinues on  in  his  work,  and  is  injured  by  rea- 
son of  any  such  dangers  above  named,  then 
for  such  injuries  the  servant  would  not  be 
entitled  to  recover."  By.  the  eleventh  in- 
struction given,  the  questions  as  to  whether 
there  was  "any  defect  or  danger  in  the  place 
where  plaintiff  was  required  to  work," 
"whether  such  danger,  if  any,  was  Incident 
to  the  employment,"  and  "whether  the  dan- 
ger or  defect  was  known  and  obvious,"  were 
submitted  to  the  Jury.  Appellant  requested 
that  the  jury  be  instructed  as  follows:  "The 
rule  that  a  servant  assumes  such  risks  of 
his  employment  as  are  apparent  or  incidental 
to  it  is  to  be  considered  in  connection  with 
the  more  general  principle  which  requires 
that  the  master  shall  provide  for  the  safety 
of  his  servants.  It  is  a  question  for  you  to 
determine,  under  the  facts  of  this  case. 
whether  the  risks  or  danger,  if  any,  to  the 
plaintiff's  working  place,  were  visible,  palp- 
able, incident  to  the  particular  service,  or 
should  have  been  discovered  by  the  plaintiff 
in  the  exercise  of  ordinary  care.  An  agree- 
ment on  the  part  of  the  servant  to  assume 
the  risks  of  danger  to  bis  working  place  can- 
not be  conclusively  presumed  from  mere 
knowledge  of  its  existence.  It  is  only  where 
the  person  injured,  knowing  and  appreciat- 
ing the  danger,  voluntarily  encounters  it 
that  such  knowledge  is  a  defense.  The 
knowledge,  however,  is  a  material  fact,  if  it 
exists,  for  your  consideration,  in  determining 
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whether,  tinder  all  the  circumstances,  the 
plaintiff  assumed  the  risk,  or  was  guilty  of 
contributory  negligence"  The  instruction 
refused  is  based  upon  and  follows  the  lan- 
guage of  the  opinion  in  City  of  Ft.  Wayne 
t.  Christie,  156  Ind.  172,  176,  59  N.  E.  385. 
It  Is  conceded  that  "it  is  not  enough  that  a 
servant  should  know  of  a  defect  alone,  for 
his  experience  or  ignorance  may  be  such  that 
the  risk  or  danger  attending  such  defect 
would  not  be  understood,  and  therefore  not 
known  to  him.  He  must  know  of  the  dan- 
ger, and,  once  knowing  it,  he  is  charged  with 
all  the  risks  springing  from  knowledge  thus 
obtained.  It  would  be  a  travesty  on  Jus- 
tice, indeed,  to  permit  a  servant  to  escape 
this  rule  of  law  by  claiming  that,  although 
he  knew  the  danger,  yet  be  did  not  appreci- 
ate it  He  might  properly  assert  that  he 
knew  of  the  defect,  but  did  not  appreciate 
the  danger  therefrom."  The  instructions  giv- 
en are  not  so  clear  In  distinguishing  knowl- 
edge of  defect  and  knowledge  of  danger  as 
the  above-quoted  extract  from  the  very  ex- 
haustive and  able  argument  made  by  appel- 
lee's counsel,  but,  although  the  instructions 
given  be  considered  as  a  correct  exposition 
of  the  law,  so  far  as  they  go,  the  exception 
to  the  one  refused  presents  tiie  question  in- 
volved in  appellant's  proposition.  The  doc- 
trine of  assumed  risk  depends  upon  an  im- 
plied contract  created,  In  the  case  of  obvious 
danger,  from  the  voluntary  act  of  the  em- 
ploye In  continuing  in  the  service.  Wort- 
man  v.  Mlnich,  28  Ind.  App.  31,  62  N.  E.  85; 
Davis  Coal  Co.  v.  Polland,  158  Ind.  615,  62 
N.  E.  482,  92  Am.  St  Rep.  319.  There  can 
be  no  room  for  implying  such  contract  ex- 
cept where  the  employe  acts  in  view  of  the 
danger  to  which  he  Is  subjected.  Where 
he  is  an  infant  or  otherwise  lacking  in  dis- 
cretion or  judgment  there  can  never  be  any 
doubt  but  that  he  must  be  shown  to  have  ap- 
preciated the  danger,  before  he  can  be  char- 
ged with  assumption  of  the  risk  arising 
therefrom:  and  this,  too,  although  the  facts 
brought  to  his  knowledge  are  sufficient  to 
have  warned  one  of  ordinary  capacity.  Mul- 
lin  v.  Horseshoe  Co.,  105  Cat  77,  38  Pac.  535. 
The  principle  is  stated  In  a  recent  text-book 
as  follows:  "The  plaintiff  Is  presumed  to 
possess  ordinary  knowledge,  and  to  exercise 
care  to  discover  what  such  Intelligence  would 
enable  him  to  know  and  appreciate.  And  as 
he  Is  required  to  apply  this  grade  of  Intel- 
ligence to  the  Investigation  of  the  risks  of 
the  employment  which  he  undertakes,  so  he 
Is  required  to  draw  upon  whatever  of  special 
knowledge  or  experience  he  may  have.  Dan- 
gers that  would  not  be  heeded  by  persons 
unused  to  factories  would  become  apparent 
to  one  who  had  had  years  of  experience  at 
different  shops,  and  so  dangers  of  machinery 
that  might  not  be  apparent  to  him  may  be 
obvious  to  a  skilled  mechanic  or  engineer. 
Each,  according  to  the  degree  of  skill,  ex- 
perience, or  Vnowledge  In  ;&e  business  he 
possesses,  must  exercise  due  care  to  discover 


what  dangers  surround  him."  Dresser  on 
Emp.  Liab.  §  95,  pp.  435,  430.  The  require- 
ment that  the  employe  does  or  should  ap- 
preciate the  danger  to  which  he  is  subjected 
is  essential  to  a  contract  for  assumption  of 
the  risk  arising  from  the  existence  of  an  ob- 
vious defect  Where  the  risk  assumed  is 
incident  to  the  occupation,  the  acceptance  of 
the  employment  creates  the  contract  The 
risk,  because  of  which  appellant  was  Injured, 
was  not  Incidental  to  his  employment,  and 
whether  he  would  be  permitted  to  set  up  his 
nonappreciation  of  such  a  danger  is  not 
therefore,  decided;  the  decision  being  limited 
by  the  facts  of  the  case  to  danger  assumed 
because  of  its  being  open  and  obvious.  In 
Ferren  v.  Old  Colony  By.  Co.,  143  Mass.  197, 
9  N.  E.  608,  the  plaintiff  was  of  mature  age, 
and  had  been  In  the  railroad  company's 
service  about  seven  years  as  a  blacksmith. 
His  contract  did  not  contemplate  work  out- 
side of  the  shop.  In  compliance  with  the 
direction  of  -1118  foreman,  he  went  with  others 
into  the  yard  to  move  a  car.  He  was  caught 
between  the  side  of  the  cat:  and  the  wail,  and 
was  crushed.  He  had  not  been  before  be- 
tween the  car  track  and  the  corner  of  the 
building  at  the  place  where  he  was  Injured, 
although  he  had  never  refused  to  help  move 
cars.  The  Supreme  Court  of  Massachusetts, 
in  affirming  'the  judgment  In  his  favor,  said: 
"Of  course,  he  could  see  that  the  space  was 
narrow,  but  it  would  seem  that  neither  he 
nor  the  others  who  were  pushing  on  the  same 
side  of  the  car  with  himself  understood  that 
it  was  too  narrow  to  allow  them  to  pass 
through  in  safety.  That  was  his  mistake. 
Seeing  the  situation  in  a  general  way,  he 
took  hold  among  the  others,  and  tried  to  pass 
through  what  proved  to  be  too  narrow  a  place 
for  him.  He  did  not  rightly  estimate  the 
possibility  or  extent  of  the  peril  to  which 
he  was  exposing  himself.  Though  he  could 
see  the  position  of  the  car  and  of  the  build- 
ing, It  might  nevertheless  be  found  by  a  jury 
that  he  did  not  appreciate,  and  in  the  ex- 
ercise of  due  care  was  not  bound  to  appre- 
ciate, the  danger.  If,  under  the  circum- 
stances stated,  he  was  called  upon  by  the 
foreman  to  assist  in  this  work,  which  was 
outside  of  the  work  which  he  was  employed 
to  do,  and  in  the  place  where  he  had  not 
before  done  such  work,  and,  if  the  peril 
was  not  obvious  to  him,  he  failed  to  take 
notice  that  the  space  between  the  car  and 
the  building  was  too  narrow  for  him  to  pass 
through  in  safety,  and  he  did  not  discover 
the  danger  until  it  was  too  late  to  save  him- 
self, we  cannot  say  that  be  must  be  held  to 
have  assumed  the  risk.  The  case  is  close, 
but  the  evidence  is  sufficient  to  be  submit- 
ted to  the  Jury,  upon  the  question  of  whether 
he  was  In  the  exercise  of  due  care."  In 
Roth  v.  Pacific  Co.  (Or.)  22  Pac.  842,  the  em- 
ploye1 was  a  laborer  injured  while  passing 
from  one  place  to  another  in  a  factory  by  a 
rapidly  revolving  shaft  with  projecting  set 
screws.    The  court  said:    "But  It  Is  to  be 
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borne  In  mind  that  there  Is  a  difference  be- 
tween a  knowledge  of  the  facts,  and  a  knowl- 
edge of  the  risks  which  they  Involve.  One 
may  know  the  facts,  and  yet  not  understand 
the  risks.  *  *  *  It  Is  not  so  much  a  ques- 
tion whether  the  party  injured  has  a  knowl- 
edge of  all  the  facts  in  his  situation,  but 
whether  he  Is  aware  of  the  danger  that 
threatens  him.  •  *  *  80  that  in  a  case 
like  the  present,  where  the  evidence  is  con- 
flicting as  to  whether  or  not  decedent  bad 
knowledge  of  the  risk  to  which  be  is  ex- 
posed, the  question  Is  pre-eminently  for  the 
jury."  "Sometimes  the  circumstances  may 
show,  as  a  matter  of  law,  that  the  risk  is 
understood  and  appreciated,  and  then  they 
may  present  In  that  particular  a  question  for 
the.jury."  Fitzgerald  v.  Paper  Co.,  155  Mass. 
155,  29  N.  B.  464,  31  Am.  St  Rep.  537;  Ma- 
honey  v.  Dore,  155  Mass.  513,  30  N.  E.  366; 
Russell'  r.  M.  &  St.  L.  Ry.,  32  Minn.  234, 
20  N.  W.  147.  "One  does  not  voluntarily  as- 
sume a  risk,  within  the  meaning  of  the  law 
that  debars  recovery,  when  he  merely  knows 
that  there  is  some  danger,  without  appreciat- 
ing the  danger."  'Mundle  v.  Hill  Mfg.  Co., 
86  Me.  400,  405,  30  Atl.  16.  The  principles 
declared  in  the  cases  cited  are  recognized 
by  the  following  text-books:  Sherman  & 
Redfleld  on  Neg.  (5th  Ed.)  vol.  1,  §  215,  p. 
371;  Dresser,  Emp.  Liab.  Acts,  pp.  397,  436; 
Bailey's  Per.  Inj.  Relating  to  Master  and 
Servant,  vol.  1,  §§  841,  844.  That  it  is  es- 
sential, to  create  an  implied  contract  to  as- 
sume a  risk  arising  from  the  open  and  ob- 
vious character  of  the  danger,  that  the  em- 
ploye both  know  and  appreciate  the  danger, 
has  recently  been  so  often  declared  by  the 
Supreme  Court  that  we  do  not  feel  at  liberty 
to  bold  otherwise,  nor  to  hold  that  knowledge 
embraces  and  includes  the  appreciation  re- 
quired. Ft  Wayne  v.  Christie,  supra;  Con- 
solidated Stone  Co.  v.  Summit,  152  Ind.  297- 
303,  53  N.  E.  235;  Wright  v.  Chicago,  160 
Ind.  583-590,  66  N.  E.  454;  Railroad  v.  Lee, 
29  Ind.  App.  480,  64  N.  E.  675;  Chicago  v. 
Richards,  28  Ind.  App.  46,  61  N.  B.  18.  The 
liability  of  confusing  the  terms  "defect"  and 
"danger,"  as  used  in  the  instructions  given, 
in  view  of  the  evidence,  rendered  it  proper 
that  the  distinction  made  by  the  instruction 
refused  should  have  been  expressed  to  the 
jury. 

The  evidence  does  not  show  that  the  plain- 
tiff was  of  inferior  intelligence  or  tender  age. 
Being  of  ordinary  capacity  and  intelligence, 
evidence  that  he  did  not  know  all  the  dan- 
ger which  he  ought  to  have  seen  and  ap- 
preciated would  amount  to  nothing.  "But 
when  a  man  experienced  testifies  that  he 
did  not  know  of  the  risk,  the  courts  cannot 
as  readily  say  that  he  could  have  seen  It, 
had  be  looked,  and  the  jury  must  decide  the 
conflict  of  fact  and  inference."  Dresser's 
Emp.  Liab.  (  95,  p.  437.  There  are,  however, 
other  facts  than  those  relating  to  the  te- 
nacity of  the  party  injured  justifying  the 
•ence  that  the  danger   arising  from  a 


known  defect,  or  an  opportunity  to  know  a 
given  defect,  was  not  appreciated  by  the  em- 
ploye. In  Ft  Wayne  v.  Christie,  supra,  the 
employe  was  of  mature  age,  and  injured 
while  digging  a  trench.  In  Consolidated 
Stone  Co.  v.  Summit,  supra,  the  appellee  was 
a  derrick  hand.  In  Wright  v.  Chicago,  supra, 
In  R.  R.  v.  Lee,  and  in  Chicago  v.  Richards 
the  persons  injured  were  brakemen,  and  pre- 
sumably of  full  age  and  capacity. 

Where  the  obvious  defect  is  such  that  there 
Is  no  room  for  diverse  inference  with  regard 
to  the  knowledge  and  appreciation  of  the  dan- 
ger thereof  by  the  injured  employe,  assump- 
tion of  the  risk  becomes  a  question  for  the 
court  exactly  as  any  other  question  of  fact 
with  regard'  to  which  the  evidence  is  uncon- 
troverted.  Where  there  is  room  for  diverse 
Inference,  the  question  is  one  for  the  jury. 
It  becomes  necessary  in  the  case  at  bar  to 
determine  whether  there  was  any  evidence 
authorizing  the  submission  to  the  jury  of 
the  question  presented  by  the  instruction 
refused.  If  so,  the  plaintiff  was  entitled  to 
a  full  statement  of  the  law  applicable  to  the 
hypothesis  of  fact  maintained  by  him.  The 
evidence  of  the  plaintiff  herein  was  in  part 
as  follows:  "I  was  employed  at  the  works  of 
the  defendant  *  *  *  While  with  defend- 
ant I  cleaned  castings.  The  cleaning  was 
done  in  the  yard  on  a  tramway  between  the 
chipping  room  and  the  turntable  In  good 
weather.  In  bad  weather  I  worked  Inside 
the  chipping  room.  I  had  been  working  on 
mill  frames  several  weeks  before  I  got  hurt 
and  at  defendant's  works.  *  *  *  John 
Llnneman,  the  straw  boss,  ordered  the  men 
out  into  the  yard  to  do  their  chipping.  Llnne- 
man ordered  me  out  on  the  tramway  when 
the  weather  was  good.  A  crane  raised  the 
mill  frames  onto  the  truck.  Then  two  to 
four  men  pushed  the  trucks  and  frames  out 
onto  the  tramway.  The  truck  thus  pushed 
out  was  always  left  between  the  chipping 
room  and  the  turntable.  *  •  *  It  took  all 
morning  to  clean  one  mill  frame.  •  '*  * 
After  they  were  cleaned,  we  took  them  Into 
the  machine  shop,  if  they  were  needed  there, 
or  plied  them  In  the  yard.  •  *  *  I  was 
cleaning  a  mill  frame  when  I  was  injured. 
I  was  in  the  yard  on  the  tramway  about  six 
feet  from  the  turntable.  The  casting  was 
on  a  truck  which  was  eighteen  Inches  high, 
three  and  a  half  or  four  feet  wide,  and  four 
to  six  feet  long.  It  was  made  of  wood  and 
Iron.  The  top  was  wooden,  and  about  two 
Inches  thick.  It  was  narrower  one  way  than 
the  other,  being  about  three  feet  wide  by  two. 
It  was  made  in  the  foundry,  raised  by  a  crane, 
and  let  down  on  a  truck  which  three  or  four 
men  pushed  out  on  the  tramway.  The  trucks 
were  always  taken  out  about  fifteen  or  twen- 
ty minutes  before  seven  o'clock  in  the  morn- 
ing and  put  on  the  tramway.  Two  or  three 
men  pushed  them  out  The  truck  I  was 
working  on  when  I  was  injured  was  Betting 
where  it  was  when  the  accident  happened. 
When  I  went  to  work  in  the  morning  I  conld 
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not  move  It  alone.  *  •  •  I  put  my  feet 
on  the  truck  and  cleaned  the  Inside  of  the 
castings.  Then  I  cut  the  rough  places  off 
with  a  chisel  and  emery  stone.  Then  I  sat 
on  the  truck;  took  the  chisel  In  my  left 
hand  and  a  hammer  In  my  right.  My  face 
•was  always  toward  the  casting.  I  was  all 
the  time  looking  backwards,  and  cleaning  un- 
der the  flaring  part  of  the  casting.  I  was' 
cleaning  the  east  end  of  the  casting  when  I 
was  hurt,  and  my  face  was  towards  the  west 
There  was  nobody  working  on  the  pig  iron 
when  I  began  work  that  morning.  The  pile 
that  fell  on  me  was  then  three  or  four  feet 
high.  Chalmers  Grabtree  and  James  K. 
Greenwood  worked  on  the  pig  iron  later.  I 
did  not  notice  the  pig  iron.  I  did  not  know  it 
was  likely  to  fall,  and  was  never  notified  that 
it  was  dangerous  when  plied  seven  or  eight 
feet  high.  The  pile  that  fell  was  three  or 
four  feet  from  the  truck.  There  had  never 
been  any  pig  iron  piled  so  near  the  working 
place  as  that  before.  Pulley  rims  were  piled 
there  for  a  long  time,  and  these  were  taken 
away  and  the  pig  Iron  put  in  their  place. 
*  *  •  I  do  not  know  how  the  pile  was 
when  it  fell,  and  remember  nothing  about  the 
accident.  The  first  I  knew,  I  was  In  the 
City  Hospital.  This  was  the  second  flay 
after  the  accident.  •  •  •  My  injuries  were 
a .  hole  in  the  back  of  my  head,  my  face 
skinned,  my  left  collar  bone'  displaced,  my 
right  arm  stiff,  my  hip  cut,  my  leg  cut  and 
scabbed,  my  testicle  bursted  out  so  that  it 
had  to  be  sewed  up,  my  right  leg  and  knee 
crushed,  and  my  spine  Injured."  It  does 
not  appear  from  the  testimony  of  any  witness 
that  the  plaintiff  had  actual  knowledge  of 
the  danger  to  which  he  was  subjected  by  the 
defectively  piled  iron,  or  that  he  had  knowl- 
edge of  the  defects  therein.  The  utmost  that 
can  be  said  Is  that  he  might,  by  an  exam- 
ination, have  discovered  them.  The  circum- 
stances are  such  as  to  admit  of  different 
inferences.  If  he  saw  or  should  have  seen 
the  defects  In  the  Iron  piled,  and  appreciated 
the  danger  therefrom,  the  fact  that  his  du- 
ties did  not  relate  to  that  department  of  his 
employer's  work  will  not  prevent  the  appli- 
cation of  the  doctrine  of  assumed  risk  to 
him.  Whether  he  ought  to  have  seen  the  de- 
fect, In  the  exercise  of  reasonable  care,  de- 
pends to  a  large  degree  upon  the  circumstan- 
ces in  which  he  was  placed.  The  evidence 
shows  that  he  knew  the  iron  was  plied  near 
the  track  where  he  was  working.  That  fact 
alone  Is  not  sufficient,  as  a  matter  of  law, 
within  the  principle  announced  by  the  cases 
cited,  to  charge  him  with  the  assumption  of 
risk  arising  from  the  defective  piling  there- 
of. If  he  knew,  or  ought  to  have  known  and 
appreciated  the  risk  incurred  by  continuing 
in  his  work,  he  cannot  recover.  The  ques- 
tion was  one  for  the  Jury,  and,  in  view  of  the 
undisputed  facts  as  to  his  knowledge  of  the 
iron  being  piled  near  the  track,  the  nature 
of  the  defect  of  such  piles,  and  his  assorted 


ignorance  of  the  danger  arising  therefrom, 
the  instruction  requested  was  a  proper  one. 

The  complaint  counts  upon  negligence  In 
the  following  particulars:  (1)  Piling  pig  Iron 
along  and  too  near  the  track  upon  which 
plaintiff  was  working;  (2)  piling  said  Iron 
too  high;  (8)  piling  the  said  iron  in  unsub- 
stantial ricks;  (4)  piling  said  iron  in  a  negli- 
gent; manner,  making  said  ricks  dangerous 
and  likely  to  fall  upon  him.  The  Jury,  in  an- 
swer to  Interrogatories,  found  that  the  men 
engaged  In  piling  the  pig  Iron  were  experi- 
enced in  doing  that  kind  of  work,  and  were 
ordinarily  careful  and  competent  men;  that 
the  men  piled  the  pig  iron  carefully,  and  as  It 
had  ordinarily  been  piled  in  defendant's  yard; 
that  the  men  piling  the  iron  -had  been  told 
by  their  foreman  to  pile  It  carefully;  that 
the  defendant  did  not,  before  the  rick  fell, 
know  that  It  was  dangerous;  that  the  men 
thought  the  rick  was  safe  before  It  fell; 
that  the  rick  had  been  piled  In  the  lame 
manner  as  other  ricks,  and  to'  the  same 
height;  that  the  defendant  had  found  by  ex- 
perience that  It  was  safe  to  pile  pig  iron  to 
a  height  of  seven  or  eight  feet  in  the  manner 
the  ricks  that  fell  were  plied;  that  the  de- 
fendant exercised  ordinary  and  reasonable 
care  in  inspecting  the  rick  that  fell.  There 
is  no  finding  whatever  negativing  the  negli- 
gence charged  in  piling  the  iron  too  near 
the  track.  The  facts  thus  exhibited  are  not 
sufficient  to  establish  appellee's  freedom 
from  negligence,  and  thereby  render  barm- 
less  error  in  refusing  an  instruction  relative 
to  the  question  of  assumed  risk.  There  was 
no  charge  in  the  complaint  that  inexperienced 
or  incompetent  men  were  employed.  The 
finding  upon  that  point  is  not,  therefore, 
within  the  issues,  and  cannot  be  considered. 
Elliott,  App.  Prae.  g§  766,  767;  Bowlus  v. 
Phenlx  Ins.  Co.,  133  Ind.  106,  82  N.  E  319, 
20  L.  R.  A.  400.  The  statements  that  the 
work  was  carefully  done  are  conclusions,  and 
cannot  be  considered.  "Care"  and  "careful- 
ness" are  antonyms  for  "neglect"  and  "neg- 
ligence." That  negligence  is  a  conclusion  of 
law  has  been  often  enough  decided.  Rail- 
road v.  Spencer,  98  Ind.  194;  Railroad  v.  Bur- 
ger, 124  Ind.  279,  24  N.  E.  981.  That  the 
men  piling  the  iron  exercised  ordinary  and 
reasonable  care  is  also  a  conclusion  of  law. 
Conner  v.  Ry.  Co.,  105  Ind.  62,  4  N.  E  441, 
55  Am.  Rep.  177;  Town  v.  Wakley,  149  Ind. 
69,  48  N.  E.  637;  Railroad  v.  Spencer,  supra. 
The  negligence  charged  in  piling  the  rick  that 
fell  depends  upon  the  manner  in  which  It  was 
piled.'  The  Interrogatories  are  silent  upon 
that  point.  The  question  to  be  determined 
cannot  be  influenced  by  evidence  of  facts  not 
connected  therewith.  Such  facts  are  not  rele- 
vant. General  comparisons  with  other  ricks 
which  did  not  fall  cannot  be  made.  Wash- 
ington v.  McCormick,  19  Ind.  App.  605,  49  N. 
E.  10S5;  Gas  Co.  v.  Ins.  Co.,  23  Ind.  App. 
305,  53  N.  E.  485.  That  the  appellee  did  not 
know  that  the  rick  was  dangerous  is  not 
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equivalent  to  a  finding  of  facts  showing  rea- 
sonable care  to  make  the  place  where  Its  em- 
ploye was  working  safe.  There  Is  no  charge 
of  willfulness  In  the  case,  and  what  the  men 
thought  about  the  safety  of  the  rick  does 
not  appear  to  be  In  Issue. 

For  error  In  refusing  the  instruction  re- 
quested, the  judgment  is  reversed,  and  the 
cause  remanded,  with  instructions  to  sustain 
motion  for  new  trial  and  for  further  proceed- 
ings. 

(70  Ob.   St.  67) 

MOONEX  v.  PURPUS  et  al. 
(Supreme  Court  of  Ohio.    April  12,  1904.) 

WILLS— BESIDU&BY    BEQUEST— LAWFUL  .HEIRS. 

1.  Where  a  testator  bequeaths  his  residuary 
estate  to  his  lawful  heirs,  without  other  or  fur- 
ther designation  as  to  who  are  intended  as  his 
beneficiaries,  and  by  his  will  directs  that  such 
residuum  "shall  be  equally  divided  amongst  my 
lawful  heirs,  share  and  share  alike,"  held,  that 
all  persons  who  at  the  time  of  the  testator's 
death  answer  the  description,  his  "lawful  heirs," 
are  entitled  to  share  in  such  residuary  estate,  re- 
gardless of  the  degree  of  their  relationship  to  the 
testator ;  and,  in  the  distribution  of  said  estate, 
such  heirs  take  per  capita,  and  not  per  stirpes. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Auglaize  County. 

Action  by  Edward  Purpus,  executor  of 
Frank  Koehl,  against  D.  F.  Mooney  and  oth- 
ers. From  a  decree  of  the  circuit  court, 
Mooney  brings  error.    Reversed. 

Petition  was  filed  in  the  court  of  common 
pleas  of  Auglaize  county  by  the  defendant  in 
error,  Edward  Purpus,  as  executor  of  the  will 
of  Frank  Koehl,  deceased,  praying  for  a 
construction  of  said  will,  and  asking  the  ad- 
vice and  direction  of  said  court  how,  prop- 
erly, to  execute  and  administer  bis  trust  un- 
der the  provisions  of  said  will.  The  will 
contained  the  following  provisions: 

"First.  My  will  is  that  all  my  just  debts 
and  funeral  expenses  shall  be  paid  out  of  my 
estate  as  soon  after  my  decease  as  shall  be 
found  convenient 

"Second.  1  give,  devise  and  bequeath  tc 
my  son,  Pearl  Koehl,  the  corner  lot  and  build- 
ing, situate  on  the  corner  of  Spring  and  Main 
streets  with  the  lot  extending  to  Front  street 
whereon  the  stable  building,  to  be  his  for- 
ever, after  my  decease,  except  the  lot  and 
brick  building  whereon  at  present  a  drug 
store  and  department  store  is  in  with  the  lot 
belonging  to  the  same  is  hereby  devised  and 
bequeathed  to  my  daughter,  Emma  Feder- 
spiel, to  be  hers  forever  after  my  decease. 

"Third.  I  bequeath  and  devise  to  my 
daughter,  Emma  Federspiel,  and  my  son, 
Pearl  Koehl,  all  personal  property  now  con- 
tained in  the  corner  building,  Spring  and 
Main  streets,  to  be  theirs  forever,  share  and 
share  alike. 

"Fourth.  Whatever  there  remains  after 
my  decease  shall  be  equally  divided  amongst 
my  lawful  heirs,  share  and  share  alike." 

Upon  the  bearing  of  the  case  in  the  court 


of  common  pleas,  that  court  made  and  en- 
tered the  following  decree: 

"The  court  further  finds  that  the  correct 
and  lawful  construction  of  said  will  of  said 
Frank  Koehl,  Sr.,  deceased,  is  as  follows,  to 
wit: 

"First  ^That  Philip  Pearl  Koehl  and  Em- 
ma Federspiel  are  among  the  residuary  lega- 
tees, and  each  share  equal  with  all  the  other 
such  legatees  in  the  residuum  of  said  estate, 
under  item  4  of  said  last  will  and  testament 
of  said  Frank  Koehl,  Sr.,  deceased 

"Second.  That  the  bequests  of  personal 
property  contained  in  the  building  at  the  cor- 
ner of  Spring  and  Main  streets,  in  St  Marys, 
Ohio,  bequeaths  all  tangible  personal  prop- 
erty therein  contained,  Including  the  money, 
to  Philip  Pearl  Koehl  and  Emma  Federspiel, 
but  does  not  bequeath  to  them  the  notes, 
mortgages,  certificates  of  stock,  accounts, 
credits,  and  other  evidences  of  indebtedness 
or  the  property  they  represent  but  that  these 
go  Into  the  residuum  of  testator's  estate,  and 
should  be  disposed  of  as  directed  in  the 
fourth  item  of  the  wllL 

"Third.  That  Emil  Henry  Koehl  and  Lou- 
isa Maria  Koehl,  under  Item  4  of  said  last 
will  and  testament  take  per  capita,  and  not 
per  stirpes. 

"Fourth.  The  court  further  finds  that  items 
1  and  2  of  said  last  will  and  testament  are 
plain  and  unambiguous,  and  need  no  con- 
struction or  interpretation. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  Edward  Purpus,  as  executor  of 
said  last  will  and  testament  of  Frank  Koehl, 
Sr.,  deceased,  be  governed  in  the  administra- 
tion of  said  estate,  and  in  making  distribu- 
tion thereof,  by  the  terms  of  the  provisions 
of  said  last  will  and  testament  and  the  con- 
struction placed  thereon  as  hereinbefore  set 
out" 

An  appeal  was  taken  from  this  decree  to 
the  circuit  court  of  Auglaize  county,  where 
a  like  construction  was  by  that  court  given 
the  provisions  of  said  will,  except  as  to  Item 
4  thereof.  As  to  item  4  the  circuit  court 
found  and  held  that  under  and  by  tbe  pro- 
visions thereof  Emil  Henry  Koehl  and  Louisa 
Maria  Koehl,  who  were  grandchildren  of  said 
testator,  took  per  stirpes,  and  not  per  capita, 
and  ordered  and  decreed  that  distribution  be 
made  accordingly.  To  obtain  a  reversal  of 
this  order  and  decree  of  the  circuit  court, 
plaintiff  in  error,  as  guardian  of  said  Emil 
Henry  Koehl  and  Louisa  Maria  Koehl,  prose- 
cutes this  proceeding  In  error.  Other  facts 
are  stated  in  the  opinion. 

D.  F.  Mooney  and  E.  B.  Kinkead,  for  plain- 
tiff  in  error.  Koenig  &  Koenig,  for  defend- 
ants in  error. 

CREW,  J.  (after  stating  the  facts).  The 
only  item  in  the  will  of  Frank  Koehl  about 
which  there  is  any  controversy  in  this  case 
Is  item  4.  The  language  of  this  item  is  as 
follows:   "Whatever  there  remains  after  my 


Digitized  by 


Google 


Ohio) 


MOONBY  v.  PURPUS. 


895 


decease  shall  be  equally  divided  amongst  my 
lawful  heirs,  share  and  share  alike."  At  the 
time  of  his  death  the  testator,  Frank  Koehl, 
left  survlvng  him  as  his  sole  and  only  heirs 
at  law,  his  five  children,  who  are  defendants 
In  error  here,  viz.:  Frank  Koehl,  Jr.,  Emma 
Federspiel,  Catharine  Walters,  Maggie 
Boesche,  and  Pearl  Koehl,  and  his  two  grand- 
children, Emil  Henry  Koehl  and  Louisa 
Maria  Koehl,  plaintiffs  in  error,  who  were 
children  of  Louis  Koehl,  a  son  of  said  testa- 
tor, who  died  more  than  eight  years  prior  to 
the  execution  of  said  will.  The  question 
presented  here  for  determination  is  whether, 
under  the  provisions  of  said  item  4  of  the 
will  of  Frank  Koehl,  the  residuum  of  his  es- 
tate thereby  disposed  of  is  to  be  distributed 
among  his  "lawful  heirs,"  the  children  and 
grandchildren  above  named,  in  equal  por- 
tions, and  one-seventh  part  thereof  given 
to  each,  or  whether  such  residuum  is  to  be 
divided  into  six  equal  parts,  and  one-sixth 
given  to  each  of  the  five  children  of  testator, 
and  the  remaining  sixth  to  his  two  grand- 
children. In  other  words,  Is  the  distribution 
of  said  residuum,  under  item  4,  to  be  made 
per  stirpes  or  per  capita?  It  was  contended 
In  the  courts  below,  and  Is  the  contention  of 
defendants  in  error  here,  that  where  a  tes- 
tator bequeaths  his  estate,  or  the  residuum 
thereof,  to  his  heirs,  or  as  in  this  case,  to  his 
"lawful  heirs,"  without  other  or  further  des- 
ignation, and  without  naming  them,  thereby 
making  necessary  a  resort  to  the  statutes  of 
descent  and  distribution  in  order  to  ascertain 
and  determine  who  shall  take  under  the  will, 
that  such  devisees  or  legatees,  when  so  as- 
certained, will  take  only  in  the  proportion 
designated  and  prescribed  by  the  statutes  of 
descent  and  distribution,  and,  if  not  of  equal 
degree,  they  will  take  by  right  of  representa- 
tion, or  per  stirpes,  and  not  per  capita.  That 
such  is  the  general  rule,  In  the  absence  of 
any  specific  direction  by  testator  as  to  how 
or  In  what  proportion  each  shall  take,  would 
seem,  from  the  authorities,  to  be  well  set- 
tled. Richards  v.  Miller,  62  111.  417;  Dag- 
gett v.  Slack  et  al.,  8  Mete.  (Mass.)  450;  West 
v.  Baseman,  135  Ind.  278,  34  N.  B.  991;  Wood- 
ward v.  James,  115  N.  T.  346,  22  N.  E.  150; 
Eyer  v.  Beck,  70  Mich.  179,  38  N.  W.  20; 
Conklin  v.  Davis,  63  Conn.  377,  28  Atl.  537; 
Klrkpatrick  v.  Kirkpatrick,  197  111.  144,  64 
N.  E.  267;  Mattlson  v.  Tanfield,  8  Beav.  131. 
But  this  rule,  resting  as  it  does  upon  the 
presumption,  that,  because  the  testator  has 
made  necessary  a  resort  to  the  statute  in 
order  to  determine  who  his  donees  are,  there- 
fore he  also  Intended  that  the  statute  should 
govern  and  control  as  to  the  proportion  each 
should  take,  can  have  no  application  to  a  case 
like  the  one  at  bar,  where  the  testator  has  in 
clear  and  specific  language  prescribed  and 
directed  how  such  division  shall  be  made 
as  between  those  whom  he  has  designated  as 
his  beneficiaries,  viz.,  "equally,  share  and 
share  alike."  Having  so  declared  and  direct- 
ed, nothing  is  left  for  inference  or  presump- 


tion as  to  the  mode  of  distribution,  and  di- 
vision must  be  made  as  directed  by  the 
testator.  By  item  4  of  his  will,  the  testator, 
Frank  Koehl,  gives  the  residue  of  his  estate 
to  a  "class,"  which  in  terms  he  therein  desig- 
nates by  the  general  description,  his  "lawful 
heirs."  This  being  the  only  designation  or 
description  of  those  who  were  intended  as 
beneficiaries  under  this  clause  of  the  will,  of 
necessity  resort  must  be  had  to  the  statute. 
In  order  to  determine  who  are  the  legal  heirs 
of  the  testator,  within  the  meaning  of  this 
clause.  In  a  technical  or  strict  legal  sense, 
neither  the  children  nor  grandchildren  of  tes- 
tator were  at  the  time  of  the  making  of  this 
will  his  heirs.  "Nemo  est  hseres  viventis." 
Bnt  by  reference  to  the  statute  we  find  that 
all  of  them,  both  children  and  grandchildren, 
are,  within  the  purview  and  meaning  of  the 
statute,  his  "lawful  heirs,"  Inasmuch  as, 
without  the  will,  all  would  be  entitled,  by 
Inheritance,  to  share  in  the  distribution  of 
his  estate.  All,  then,  being  beneficiaries  un- 
der item  4  of  this  will,  it  only  remains  to 
ascertain  their  respective  interests,  and  to 
determine  the  share  to  which  each  is  entitled, 
upon  a  distribution  of  the  residuum  of  testa- 
tor's estate  disposed  of  by  this  item  of  the  will; 
and  this  must  be  ascertained  and  determined, 
If  it  may  be,  according  to  the  intention  of 
the  testator,  as  disclosed  by  the  language  of 
the  will  itself.  In  thus  ascertaining  the  in- 
tention of  testator,  effect  must  be  given  to 
every  word  of  the  testamentary  clause  under 
consideration,  without  rejecting  any  of  them, 
If  this  can  be  done  by  a  reasonable  con- 
struction, not  inconsistent  with  the  manifest 
intent  and  purpose  of  said  testator,  apparent 
from  the  whole  will,  taken  together.  Guided, 
then,  by  this  rule  of  construction,  and  there 
being  nothing  found  elsewhere  in  said  will 
to  limit,  control,  or  vary  the  direction  given 
by  testator  in  item  4  as  to  the  method  of 
distribution  and  division  of  the  residuum  of 
his  estate,  the  Intention  of  the  testator  as  to 
the  manner  In  which  such  division  should  be 
made,  and  as  to  the  shrjre  each  should  take, 
would,  from  the  language  employed  by  him 
in  directing  such  division,  seem  entirely  clear. 
By  the  phrase  "my  lawful  heirs,"  testator 
describes  the  objects  of  his  bounty,  and 
designates  who  are  to  be  his  beneficiaries; 
and  by  the  words  "equally,  share  and  share 
alike,"  he  defines  and  points  out  tne  manner 
in  which  they  are  to  take  the  estate  com- 
prehended by  the  gift  If,  as  contended  by 
counsel  for  defendants  In  error,  the  testator 
had  meant  that,  both  the  persons  who  were 
to  take  and  the  manner  of  division  should  be 
governed  by,  and  should  be  In  accordance 
with,  the  statutes  of  descent  and  distribution, 
and  as  if  he  bad  died  intestate,  then  Item 
4  of  his  will  was  entirely  useless,  for  in  that 
case  the  same  persons  would  take,  and  In 
the  same  manner,  as  If  he  had  died  leaving 
no  will.  Testator  does  not  say  that  the  per- 
sons designated  as  beneficiaries  are  to  take 
In  the  same  manner,  and  In  like  proportions, 
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as  tliougb  he  should  die  intestate,  but,  on 
the  contrary,  after  describing  those  who  are 
to  be  the  objects  of  his  bounty  by  the  general 
designation  "my  lawful  heirs,"  which  In- 
cludes both  children  and  grandchildren,  he, 
in  clear  and  specific  language,  directs  that 
division  shall  be  made  amongst  them  "equal- 
ly, share  and  share  alike."  Primarily,  the 
object  of  making  a  will  is  to  direct  another 
and  different  mode  of  distribution  of  the  tes- 
tator's estate  from  that  marked  out  by  the 
law  of  descent.  That  Frank  Koehl  made  a 
will  Is  a  circumstance  tending  to  show  that 
he  Intended  thereby  to  make  provision  for 
his  heirs  different  from  that  which  the  law 
would  make.  And  the  fact  that  he  made  a 
will  is  a  fact  that  weighs  against  such  con- 
struction of  the  provision  of  item  4  of  this 
will  as  is  here  contended  for  by  counsel  for 
defendants  in  error,  because,  If  the  construc- 
tion for  which  they  contend  is  to  prevail,  it 
would,  at  most,  only  accomplish  that  which 
the  law  itself  would  effect  in  the  absence  of 
any  such  clause  or  provision,  and  it  makes 
the  insertion  In  this  will  of  item  4  an  idle 
and  useless  act  on  the  part  of  the  testator. 
There  being  nothing  in  this  will  to  suggest 
or  require  a  different  conclusion,  we  must 
presume  and  conclude  that  the  testator, 
Frank  Koehl,  had  a  purpose  and  object  in 
employing  the  particular  language  he  did 
employ  in  item  4,  and,  from  the  language 
therein  used  by  him,  we  think  this  intention 
is  clear  and  unmistakable.  By  the  use  of 
the  phrase  "my  lawful  heirs"  he  manifestly 
intended  that  all  those  persons  who  would 
be  his  heirs  under  the  statute  of  descent 
in  case  of  his  intestacy,  should  be  his  bene- 
ficiaries, and  should  take  the  residuum  of  his 
estate.  And  by  the  use  of  the  words  "equal- 
ly, share  and  share  alike,"  he  just  as  clearly 
evidenced  the  intention  that  they  should  not 
take  such  residuum  in  the  manner  prescrib- 
ed by  the  statute,  but  should  take  it  equally, 
share  and  share  alike,  as  directed  by  his 
will.  By  reference  to  the  statute,  we  ascer- 
tain who  are  to  take  under  item  4,  and,  by 
the  plain  provisions  of  the  will  itself,  we  are 
told  how  they  are  to  take;  that  is,  "equally, 
share  and  share  alike,"  per  capita,  and  not 
per  stirpes.  Huston  v.  Crook,  38  Ohio  St 
328;  McKelvey  v.  McKelvey,  43  Ohio  St 
213,  1  N.  E.  504;  Bisson  et  al.  v.  W.  S.  R. 
R.  Co.  et  al.,  143  N.  Y.  123,  38  N.  E.  104; 
Ramsey  v.  Stephenson,  34  Or.  408,  56  Pac. 
520,  57  Pac.  195;  Walker  et  al.  v.  Webster 
et  al.,  85  Va.  377,  28  S.  E.  570;  Dowdlng  v. 
Smith,  3  Beav.  541;  Butler  v.  Stratton,  3 
Brown's  Chancery  Rep.  367;  Page  on  Wills, 
§  554;   Richards  v.  Miller,  62  111.  417. 

We  are  of  opinion  that  the  circuit  court 
erred  in  holding  that  the  residuum  of  the 
estate  of  the  testator,  Frank  Koehl,  should, 
under  Item  4  of  his  will,  be  distributed  per 
stirpes,  and  not  per  capita,  and  for  such  error 
the  decree  of  the  circuit  court,  in  so  far  as 
it  orders  and  directs  distribution  and  division 
sf  the  property  disposed  of  by  said  item  4 


to  be  made  per  stirpes,  and  not  per  capita, 
is  reversed,  and  judgment  will  be  entered  for 
the  plaintiff  in  error  in  accordance  with  this 
opinion.  Reversed  and  judgment  for  plain- 
tiff in  error. 

SPEAR,   G.   J.,   and   DAVIS,    8HAUCK, 
PRICE,  and  SUMMERS,  JJ.,  concur. 


(70  Oh.  SL  K) 
THOMAS  v.  BOARD  OF  TRUSTEES  OP 
OHIO  STATE  UNIVERSITY  et  al. 

(Supreme  Court  of  Ohio.    April  12,  1904.) 

DEVISE  TO  EDUCATIONAL  INSTITUTION— *N  CASS 
DEVISE  FAILS  —  TE8TAT0B  ElfPOWKBS  OKLT 
LINEAL  DESCENDANT  TO  BATIFT  DEVISE— DE- 
SCENDANT DEEDS  TO  DEVISEE— SECTION  5913, 
REV.  ST.— CONSTRUCTION  OF  WILLS. 

1.  A  testator  having  devised  to  an  education- 
al institution,  and,  in  case  such  devise  should 
fail  or  be  held  void  for  any  cause,  then  to  the 
children  of  his  two  brothers,  and  having  in  a 
codicil  authorized,  empowered,  and  requested  hii 
daughter,  who  was  his  only  lineal  descendant,  to 
ratify  and  confirm  the  devise  to  the  institution, 
declaring  that,  "in  case  she  complies"  with  this 
reguest,  the  devises  and  bequests  over  to  the 
children  of  the  testator's  brothers  "are  revoked," 
and  the  testator  having  died  within  a  year  from 
the  making  of  the  will,  so  that  the  devise  to  the 
institution  became  invalid  by  virtue  of  section 
5915,  Rev.  St.,  and  the  daughter  having  execnt- 
ed  the  power  by  a  deed  to  the  institution,  the 
children  of  the  testator's  brothers  take  nothing 
under  the  will.  Board  of  Trustees  of  Ohio  State 
University  v.  Folsom  et  al.,  47  N.  E.  581,  56 
Ohio  St.  701,  approved  and  followed. 

2.  The  power  and  authority  by  the  testator 
conferred  upon  his  daughter  and  heir  at  law  is 
not  a  devise  in  trust  to  or  for  such  institution, 
but  is  a  naked  power  to  appoint  to  a  desig- 
nated object,  and  is  not  rendered  invalid  by  sec- 
tion 5915,  Rev.  St. 

3.  A  deed  of  confirmation  expressly  purport- 
ing to  execute  such  power,  and  conveying  the 
property  which  had  been  devised,  is  operative  to 
invest  the  grantees  with  a  full  and  perfect  title 
to  the  property  therein  described. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Pickaway  County. 

Action  by  John  G.  Haas  and  Daniel  Haas 
against  Charlotte  G.  Page,  the  board  of 
trustees  of  the  Ohio  State  University,  acd 
others.  Judgment  for  defendants,  and  Ma- 
ria F.  Thomas,  one  of  the  defendants,  brings 
error.    Affirmed. 

This  is  another  phase  of  the  same  con- 
troversy which  appears  in  the  case  of  Board 
of  Trustees  of  Ohio  State  University  v.  Fol- 
som et  al.,  56  Ohio  St  701,  47  N.  B.  SSL 
This  action  was  begun  by  John  Q.  Hsu 
and  Daniel  Haas,  as  trustees  under  the  las: 
will  and  testament  of  Henry  F.  Page,  de- 
ceased, against  Charlotte  G.  Page,  the  wMo» 
of  the  testator,  the  board  of  trustees  of  tt# 
Ohio  State  University,  the  plaintiff  in  er- 
ror, Maria  F.  Thomas,  Charles  J.  Foteoc, 
Ellen  Gill,  Henry  P.  Folsom,  Clarence  H. 
Folsom  et  al.;  the  object  and  purpose  <f. 
said  action  being  to  obtain  an  Interpleader 
between  the  said  defendants  in  respect  re 
their  claims  under  the  will  and  codicils  there- 
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to  of  Henry  F.  Page,  and  a  certain  deed 
made  by  Isabel  Page,  bis  daughter,  as  herein- 
after stated,  and  to  determine  the  rights 
of  the  said  defendants  thereunder.  The  last 
will  and  testament  of  Henry  F.  Page,  late 
of  Pickaway  county,  contained,  among  other 
things,  the  following: 

"V.  I  give  and  devise  to  the  Ohio  State 
University  to  be  invested  as  the  endowment 
fund,  in  fee  simple  and  absolutely,  all  the 
residue,  rest  and  remainder  of  my  real  es- 
tate and  personal  property  In  Ohio,  Illinois,  or 
elsewhere.  This  devise  shall  include  lands 
or  personal  property  acquired  hereafter,  or 
acquired  under  Item  7. 

"VI.  If  the  devise  and  bequests  contained 
In  the  last-  clause  shall  fall  or  be  held  void 
for  any  cause,  then  I  give  and  devise  the 
real  and  personal  estate  described  In  said 
clause  number  five  (5)  to  the  children  and 
legal  representatives  of  my  brother,  Charles 
Folsom,  and  of  George  Folsom,  deceased,  in 
fee  simple  and  absolutely. 

"VII.  By  the  words  rest  and  residue  and 
remainder,  in  clause  five,  is  meant  all  my 
real  and  personal  property,*  subject  to  the 
life  estate  and  interest  given  to  my  wife  and 
daughter." 
Also  a  codicil  containing  the  following: 
"II.  The  object  and  intention  of  the  devise 
In  my  will  to  the  children  of  George  Fol- 
som, deceased,  and  to  the  children  of  Charles 
Folsom,  was  that  in  case  of  my  death  within 
a  year  from  the  date  of  my  will  and  the 
consequent  failure  of  the  bequest  and  devise 
to  the  Ohio  State  University,  the  said  chil- 
dren should  take  the  property,  but  not  that 
they  should  have  the  same  in  any  other 
event 

"I  now  provide  and  declare  that  my  said 
daughter  is  fuliy  authorized  and  empower- 
ed to  ratify  and  confirm  said  devise  and  be- 
quest to  the  said  university  in  case  of  my 
death  within  a  year  from  the  date  of  said 
will,  and  she  is  desired  and  requested  by  me 
to  do  so. 

"In  case  she  complies  with  this  request  the 
levises  and  bequests  to  the  said  children  of 
jeorge  Folsom  and  Charles  Folsom  are  here- 
>y  revoked." 

The  said  daughter  of  Henry  F.  Page,  Isabel 
'age,  executed  the  power  conferred  in  the 
aid  will  and  codicil  by  a  deed  of  connrma- 
ion,  in  which  the  material  parts  are  as  fol- 
>ws: 

"Now,  therefore,  I,  the  said  Isabel  Page, 
ae  daughter  and  only  issue  of  the  said 
Cenry  F.  Page,  the  said  testator,  in  execu- 
on  of  the  authority  and  power  conferred 
pon  and  vested  in  me  by  said  testator  in 
ad  by  the  first  of  said  codicils,  to  ratify  and 
infirm  tbe  said  devise  and  bequest  to  the 
bio  State  University  contained  in  said  will 
id  tbe  said  first  codicil,  and  in  consideration 
the  premises  and  of  the  sum  of  one  dol-' 
r  to  me  paid  by  the  Board  of  Trustees  of 
e  Oblo  State  University,  the  receipt  where- 
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of  is  hereby  acknowledged,  do  hereby  ratify 
and  confirm  said  devise  and  bequest  to  the 
said  Ohio  State  University,  and  do  hereby 
convey  unto  the  Board  of  Trustees  of  the 
Obio  State  University,  and  the  successors  and 
assigns  of  said  board  forever,  in  trust  for 
tbe  use  and  benefit  of  said  university,  to  be 
Invested  as  the  endowment  fund,  all  the 
property,  real  and  personal,  devised  and  be- 
queathed by  said  testator  to  tbe  said  Ohio 
State  University,  in  and  by  his  said  will  and 
codicils,  tbe  same  being  all  the  residue,  rest 
and  remainder  of  the  real  estate  and  person- 
al property  In  Ohio  or  elsewhere  of  which 
said  testator  died  seized,"  etc. 

After  executing  the  said  deed  Isabel  Page, 
who  was  tbe  daughter  and  only  lineal  de- 
scendant of  Henry  F.  Page,  died,  leaving  her 
mother,  Charlotte  G.  Page,  claiming  to  be 
her  only  heir  at  law.  The  plaintiff  in  error 
claims  an  interest  in  the  lands  devised  to 
the  board  .of  trustees  of  tbe  Ohio  State 
University  by  virtue  of  the  said  will  of 
Henry  F.  Page,  and  also  claims  by  inherit- 
ance from  him  through  tbe  said  Isabel  Page. 
Charlotte  G.  Page  afterwards,  on  or  about 
January  17,  1898,  by  deed  of  that  date,  re- 
leased and.  quitclaimed  to  the  board  of  trus- 
tees of  the  Ohio  State  University  all  of  the 
real  estate  of  the  testator,  Henry  F.  Page, 
in  Ohio  and  Illinois,  subject  to  ber  life  estate 
therein. 

This  suit  was  heard  in  the  court  of  com- 
mon pleas  of  Pickaway  county,  and  was 
dismissed  for  tbe  reason  that  tbe  court  was 
of  opinion  that  it  bad  no  jurisdiction  to 
try  the  issues  therein  presented.  An  appeal 
was  taken  to  the  circuit  court  by  the  board 
of  trustees  of  the  Ohio  State  University, 
and  upon  the  hearing,  in  the  circuit  court 
tbe  findings  and  adjudication  of  that  court 
were  in  favor  of  tbe  board  of  trustees  of  the 
Oblo  State  University.  A  motion  for  new 
trial  was  made  by  Maria  F.  Thomas,  which 
was  overruled,  and  she  flies  her  petition  In 
error  in  this  court  to  reverse  the  judgment  of 
the  circuit  court 

H.  J.  Booth  and  Abernethy  &  Folsom,  for 
plaintiff  in  error.  Harrison,  Olds  &  Hender- 
son and  Lawrence  Maxwell,  Jr.,  for  board  of 
trustees  of  Ohio  State  University.  Sater  & 
Sater,  for  George  Folsom.. 

DAVIS,  J.  (after  stating  tbe  facts).  The 
counsel  have  elaborately  argued  several  tech- 
nical questions  relating  to  tbe  jurisdiction 
and  procedure  in  tbe  courts  belcw.  As  to 
these  matters,  it  is  sufficient  to  saj  tbat  we 
are  of  tbe  opinion  that  the  circuit  court  had 
Jurisdiction,  not  only  of  the  subject-matter, 
but  of  all  necessary  parties,  and  in  sufficient- 
ly proper  form,  to  determine  all  the  issues 
in  the  case. 

The  circuit  court  found  and  adjudged  that 
the  title  to  the  lands  In  controversy  had 
been  adjudicated  in  favor  of  the  defendants 
in  error  the  board  of  trustees  of  the  Obio 
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State  University  by  the  Circuit  Court  of  the 
United  States  and  the  circuit  court  of  the 
state  of  Illinois,  although  the  decree  of  the 
former  court  had  teen  appealed  from,  and 
a  proceeding  In  error  had  been  instituted  to 
review  the  decree  of  the  latter  court;  and 
for  that  reason  the  court  declined  to  pass 
"upon  the  question  as  to  what  was  the  op- 
eration and  effect  of  the  deed  of  confirmation 
by  Isabel  Page,  made  on  the  5th  day  of  De- 
cember, 1891,  as  shown  by  the  record," 
Whether  the  court  below  was  right  or  wrong 
in  this  conclusion  Is  immaterial  now,  for 
the  view  which  we  take  of  the  real  contro- 
versy between  the  parties  disposes  of  the 
whole  case. 

In  Board  of  Trustees  of  Ohio  State  Uni- 
versity v.  Folsom  et  al.,  66  Ohio  St  701,  47 
N.  E.  581,  construing  the  same  will  which  we 
are  now  considering,  it  was  held  by  this 
court  that  the  children  of  the  testator's  broth- 
ers take  nothing  under  tbe  provisions  of  the 
will,  because  the  devise  over  to  them  is  not 
made  to  depend  upon  the  validity  of  the  rat- 
ification of  the  devise  and  conveyance  to  the 
trustees  of  the  university,  but  is  defeated  by 
the  fact  that  it  was  made.  Their  rights  were 
made  determinable  upon  a  condition  which 
has  happened,  and  therefore,  whatever  may 
be  the  state  of  the  title  to  the  property  as 
between  the  trustees  of  the  university  and 
the  children  of  the  testator's  brothers  as  heirs 
of  the  testator's  daughter,  it  is  clear  that  they 
cannot  take  as  devisees  under  the  will. 
There  has  been  suggested  to  us  no  sufBcient 
reason  for  receding  from  that  position.  It 
follows  that  if  the  deed  of  confirmation  which 
was  made  by  Isabel  Page  after  her  father's 
/death  was  Ineffectual  to  invest  the  trustees 
of  the  university  with  the  title,  and  Isabel 
Page  died  seised  of  the  property  In  question 
as  an  estate  of  inheritance,  then  the  children 
of  the  testator's  brothers  are  entitled  as  her 
heirs.  It  is  therefore  apparent  that  the  ma- 
terial questions  to  be  now  determined  are, 
first,  was  the  instrument  which  was  execut- 
ed by  Isabel  Page  operative  and  effective  to 
vest  the  estate  in  the  board  of  trustees  of 
the  Ohio  State  University  under  the  will? 
and,  second,  if  the  estate  passed  to  Isabel 
Page  as  Intestate  property  of  her  father,  then 
was  it  conveyed  by  the  Instrument  which  she 
executed  to  the  board  of  trustees  of  the  Ohio 
State  University?  If  either  or  both  of  these 
questions  must  be  answered  in  the  affirma- 
tive, the  judgment  of  the  circuit  court  must 
be  upheld,  regardless  of  the  reasoning  upon 
which  it  was  founded. 

The  Revised  Statutes  of  Ohio  (section  5915) 
provide:  "If  any  testator  die,  leaving  issue 
of  his  body,  or  an  adopted  child,  living,  or 
the  legal  representatives  of  either,  and  the 
will  of  such  testator  give,  devise  or  bequeath 
the  estate  of  such  testator,  or  any  part  there- 
of, to  any  benevolent,  religious,  educational, 
or  charitable  purpose,'  •  •  *  or  to  any 
person  In  trust  for  any  of  such  purposes, 
•    *    •    whether  such  trust  appears  on  the 


face  of  the  instrument  •  •  •  or  not; 
such  will  as  to  such  gift,  devise  or  bequest 
shall  be  invalid  unless,  such  will  shall  have 
been  executed  according  to  law,  at  least  one 
year  prior  to  the  decease  of  such  testator." 
It  is  obvious  that  this  statute  does  not  make 
tbe  act  of  giving,  devising,  or  bequeathing 
property  an  illegal  act,  for  the  same  gift, 
devise,  or  bequest  which  Is  declared  to  be  in- 
valid if  the  testator  shall  die  within  one  year 
from  the  execution  of  his  will  may  become 
valid  if  the  testator  shall  live  one  year  or 
more  after  making  the  will.  In  other  words, 
the  devise  or  bequest  may  be  valid  or  In- 
valid according  to  the  lapse  of  time.  It  Is 
therefore  apparent  that  this  statute  is  in- 
tended to  operate  merely  as  a  limitation  up- 
on the  testator's  power  of  disposition,  for 
the  protection  of  the  heir  against  Improvi- 
dent wills  or  wills  made  under  undue  in- 
fluence. Being  such  a  limitation,  the  stat- 
ute is  to  be  strictly  construed.  Theobald  et 
al.  v.  Fugman  et  al.,  per  Spear,  J.,  64  Ohio 
St.  473,  481,  60  N.  B.  606;  McGlade's  Appeal, 
99  Pa.  339,  343.  And  being  such  a  limitation, 
and  no  contrary  principle  of  right  or  of  pub- 
lic policy  being  involved/the  person  for  whose 
benefit  it  is  made  may  waive  or  relinquish  it. 
This  statute  declares  Invalid  only  gifts, 
devises,  and  bequests  directly  to  or  in  trust 
for  the  purposes  named.  The  will  which  we 
are  now  considering  devises  directly  to  the 
board  of  trustees  of  the  Ohio  State  Univer- 
sity, and,  recognizing  the  possibility  that  It 
might  be  defeated  by  his  death  within  a  year, 
tbe  testator  devises  over  to  the  children  of  his 
brothers;  and  later,  by  a  codicil,  without  re- 
voking this  direct  devise  to  the  trustees  of 
the  university,  he  "authorized  and  empower- 
ed" his  daughter,  who  was  his  only  child  and 
heir  at  law,  "to  ratify  and  confirm  said  de- 
vise and  bequest"  in  case  it  should  fail  by 
reason  of  his  death  within  a  year,  and  "she  is 
desired  and  requested"  to  do  so,  and  he  fur- 
ther declares  that  "in  case  she  complies 
with  this  request  the  devises  and  bequests 
to  the  said  children  of  George  Folsom  and 
Charles  Folsom,  are  hereby  revoked."  She 
did  comply  with  his  request,  and  the  devises 
and  bequests  to  the  children  of  George  Fol- 
som and  Charles  Folsom  were  thereby  re- 
voked, as  this  court  has  heretofore  decided, 
and  still  so  holds.  There  now  being  "no 
other  disposition  made  of  tbe  property  in  the 
will"  (Patton  v.  Patton,  39  Ohio  St  590), 
It  descended  immediately  to  the  heir,  if  her 
act  of  appointment  ratification,  or  confirma- 
tion was  ineffectual;  and  can  there  be  any 
reasonable  doubt  that  she  might  voluntarily 
relinquish  the  estate  thus  cast  upon  her, 
or  that  she  might  waive  the  protection  which 
the  statute  gave  to  her? 

There  was  no  trust  In  this  will.  The  es- 
tate was  not  devised  to  Isabel  to  hold  In  trust 
for  the  trustees  of  the  university,  nor  in 
trust  to  convey  to  them.  The  remainder  in 
the  estate  was  not  devised  to  her  at  all.  The 
testator  conferred  upon  her  the  naked  power 
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to  appoint  the  remainder  to  the  designated 
object  He  Imposed  no  conditions  as  to  the 
manner  of  executing  the  power.  He  only 
asked  that  his  wishes  might  be  carried  out. 
He  did  not  attempt  the  futile  project  of  com- 
pelling a  conveyance  to  the  devisees  whom  he 
had  selected.  The  donee  was  merely  "em- 
powered," and  he  left  It  entirely  optional 
with  her  whether  she  would  carry  out  his 
purpose— his  deliberate  and  stubborn  pur- 
pose, It  seems.  The  context  clearly  shows 
that  Isabel  was  at  liberty  to  do  as  she  might 
choose  in  regard  to  carrying  out  the  testa- 
tor's wishes  in  regard  to  the  devise  to  the 
trustees  of  the  university.  The  mere  use  of 
the  precatory  words  "desire"  and  "request" 
will  not  be  sufficient  to  create  an  enforceable 
trust,  or  a  power  in  the  nature  of  a  trust, 
when  the  context  clearly  shows  that  the  tes- 
tator's intention  was  the  contrary.  "No 
authoritative  case  ever  laid  it  down  that 
there  could  be  any  other  ground  for  deducing 
a  trust  or  condition  than  the  intention  of  the 
testator  as  shown  by, the  will,  taken  as  a 
whole,  though  no  doubt  In  older  .cases  that 
intention  was  sometimes  inferred  on  insuf- 
ficient grounds."  In  re  Williams  (1897)  2 
Ch.  D.  28.  It  does  not  matter  that  a  degree 
of  confidence  Is  reposed  In  the  donee  by  the 
testator,  for,  so  long  as  it  appears  that  the, 
execution  of  the  power  is  not  obligatory,  and 
It  Is  left  entirely  to  the  discretion  of  the 
donee,  no  trust  arises.  Meredith  v.  Heneage, 
1  Sim.  543;  Williams  v.  Williams,  1  Sim.  N. 
S.  368;  Toms  v.  Owen  (O.  O.)  52  Fed.  417; 
Spooner  v.  Lovejoy,  108  Mass.  529;  Huakis- 
Bon  v.  Bridge,  4  De  G.  &  Sm.  245;  Eaton  v. 
Watts,  4  Law  Rep.  Eq.  151. 

It  Is  manifest  that  this  testator,  who  was 
himself  a  competent  lawyer,  fully  understood 
the  scope  and  effect  of  the  statute;  and  It 
cannot  be  presumed  that  he  would  defeat  the 
purpose  which  he  so  obviously  had  in  mind 
by  an  attempt  to  create  a  trust  Indeed,  it 
is  clear,  upon  all  considerations,  that  he  did 
not  intend  to  create  a  trust  and  studiously 
endeavored  to  avoid  doing  so.  The  author- 
ities above  cited,  and  the  numerous  authori- 
ties cited  by  the  counsel  for  the  defendants 
in  error,  fully  sustain  the  contention  that  the 
will  of  Henry  F.  Page  conferred  upon  his 
daughter  the  naked  power  to  appoint  the  re- 
mainder of  his  estate  to  the  board  of  trustees 
of  the  Ohio  State  University,  in  her  discre- 
tion; and  in  our  construction  of  section  5915, 
Rev.  St,  that  is  not  prohibited  by  either  the 
letter  or  the  spirit  of  the  statute. 

But  it  Is  argued  that  the  testator  could  not 
empower  his  daughter  to  do  that  which  he 
could  not  lawfully  do  himself.  We  have  al- 
ready called  attention  to  the  fact  that  the 
mere  act  of  making  a  will  for  a  benevolent  or 
charitable  purpose  is  not  unlawful,  and  that 
such  act  is  only  made  invalid  for  the  protec- 
tion of  the  heir  when  it  occurs  within  a  year 
prior  to  the  decease  of  the  testator;  and 
counsel  seem  to  overlook  the  other  fact  that 
In  this  instance  the  power  to  ratify  and  con- 


firm necessarily  implies  a  deed  confirming 
and  conveying  the  property  to  the  appointee, 
for  the  donee  of  the  power  is  authorized  to 
appoint  only  after  the  devise  and  bequests  to 
the  trustees  of  the  university  "shall  fail  or 
be  held  void  for  any  cause."  A  will  might 
not  suffice,  because  an  appointment  by  will 
might  fall  In  the  same  way,  but  she  could 
sanction,  carry  out  aod  make  sure  his  de- 
sire by  a  conveyance,  and  It  would  seem  'that 
she  could  fully  execute  the  power  In  no  other 
way.  Now,  can  anybody  doubt  that  the  testa- 
tor could  have  lawfully  conveyed  the  prop- 
erty to  the  trustees  of  the  university?  If 
yea,  then  this  argument  falls  to  the  ground, 
because  this  power  was  to  be  executed,  and 
was  executed,  by  a  conveyance. 

As  we  have  already  remarked,  the  testa- 
tor did  not  prescribe  the  mode  in  which 
the  donee  should  execute  the  power.  The 
form  in  which  she  should  "ratify  and  con-' 
firm  said  devise  and  bequest"  as  well  as 
the  execution  of  the  power  itself,  was  left 
to  her  discretion.  It  seems  to  have  been 
deliberately  and  carefully  drawn;  and  In 
view  of  the  fact  that  the  children  of  George 
Folsom  and  Charles  Folsom  do  not  take 
under  the  will,  and  of  the  fact  that  if  the 
exercise  of  the  power  of  appointment  should 
for  any  reason  fail  in  its  purpose,  the  prop- 
erty would  pass  to  the  donee  herself,  as  in- 
testate property,  we  have  no  trouble  with 
the  dual  form  of  the  Instrument  by  which 
she  executed  the  power.  It  may  be  con- 
strued as  an  execution  of  the  power  granted 
in  the  will,  or  as  an  original  conveyance,  or 
both,,  and  it  is  operative  to  Invest  the  board 
of  trustees  of  the  Ohio  State  University  with 
a  full  and  perfect  title  to  the  property  there- 
in described.  But  If,  by  reason  of  mistake, 
accident  or  Ignorance,  the  power  was  de- 
fectively executed,  It  is  within  the  power  of 
the  court  In  this  case  to  make  It  effectual. 
"Whenever  a  man,  having  power  over  an 
estate,  whether  of  ownership  or  not  in  dis- 
charge of  his  moral  or  natural  obligations, 
shows  an  intention  to  execute  such  power, 
the  court  will  operate  upon  the  conscience 
of  the  heir  or  other  person  benefited  by  the 
default  to  make  him  perfect  this  intention." 
Chapman  v.  Gibson,  3  Brown,  Cb.  229;  Bart 
v.  Hatch,  3  Ohio,  527;  Bispham,  Eq.  §§  193, 
195. 

There  Is  an  ultra  refinement  of  logic  in 
the  contention  that  Isabel  Page  could  not 
make  and  deliver  a  deed  of  confirmation  un- 
der the  power  conferred  in  the  will,  and  a 
deed  of  conveyance  in  the  same  Instrument 
delivered  in  the  same  instant  of  time.  It 
would  be  unprofitable  to  discuss  this  point 
at  length.  Upon  the  death  of  the  testator 
within  12  months  from  the  date  of  the 
will,  the  property  devised  and  bequeathed  to 
the  trustees  of  the  university  immediately 
vested  In  the  children  of  his  brothers,  sub- 
ject to  be  divested  by  appointment  to  the 
trustees  by  the  donee  of  the  power.  Patton 
T.  Patton,  39  Ohio  St  590;  Trustees  of  Unl- 
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verslty  v.  Folsom  et  al.,  56  Ohio  St  701,  47 
N.  B.  681.  From  the  death  of  the  testator, 
it  was  a  future,  contingent  estate  In  Isabel 
Page,  which  might  be  made  absolute  by  ap- 
pointment to  the  object  designated  by  the 
testator,  which  would  determine  the  Inter- 
ests of  the  children  of  the  testator's  broth- 
ers (Board  of  Trustees,  etc.,  v.  Folsom,  56 
Ohio  St.  701,  47  N.  E.  581),  and  by  the  failure 
of  the  appointment  by  reason  of  invalidity 
•r  for  any  other  reason.  This  future  con- 
tingent Interest  she  might  convey.  Thomp- 
son's Lessee  v.  Hoop,  6  Ohio  St  480.  And 
If  it  became  absolute  thereafter,  the  title 
would  relate  back  to  the  time  of  the  con- 
veyance. 

The  judgment  of  the  circuit  court  la  af- 
firmed. 

SPEAR,  C.  J.,  and  SHAUCK,  PRICE,  and 
CREW,  JJ,  concur. 


(76  Ohio  St.  SS) 

CINCINNATI,  H.  &  D.  RY.  CO.  T.  BAILEY. 
(Supreme  Court  of  Ohio.    April  12,  1904.) 

PETITION   IN   ERBOR— FAILUBE   TO    SUBSCRIBE— 
AMENDMENT. 

1.  Section  5114,  Rev.  St  1802,  providing  for 
the  amendment  of  "any  pleading,  process  or  pro- 
ceeding," is  applicable  to  proceedings  in  error ; 
and,  if  a  petition  in  error  has  been  filed  within 
the  time  limited  for  that  purpose,  tbe  plaintiff 
and  bis  counsel  having,  by  mistake,  omitted  to 
subscribe  it,  it  may,  under  favor  of  this  section, 
be  amended  by  subscribing  it  after  the  expira- 
tion of  such  time. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Putnam  County. 

Action  by  John  P.  Bailey  against  the  Cin- 
cinnati, Hamilton  &  Dayton  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

In  the  court  of  common  pleas  the  defend- 
ant in  error  Instituted  an  action  against  the 
railway  company,  and,  upon  the  trial  of 
the  issues  of  fact  joined,  recovered  a  Judg- 
ment against  It  The  company,  within  the 
time  limited  by  the  statute,  took  proper  steps 
to  have  a  bill  of  exceptions  made  a  part  of 
the  record,  and  filed  its  petition  in  error  In 
the  circuit  court  for  the  reversal  of  the  judg- 
ment of  the  court  of  common  pleas  for  er- 
rors specifically  assigned.  By  mistake  and 
inadvertence  the  petition  In  error  was  not 
signed  at  the  bottom  thereof  by  the  company, 
its  counsel,  or  any  one  representing  it  There 
was,  however,  indorsed  upon  it  the  follow- 
ing waiver  of  process  and  entry  of  appear- 
ance: "I,  the  defendant  In  error,  hereby 
waive  the  issuing  and  service  of  process,  and 
enter  my  appearance  in  the  above-entitled 
cause  In  tbe  circuit  court  of  Putnam  county, 
Ohio.  John  P.  Bailey,  defendant  in  error. 
May  17,  1902."  Thereupon,  after  the  expira- 
tion of  the  time  limited  for  filing  the  petition 
in  error,  the  defendant  in  error  filed  a  mo- 
tion "to  strike  from  the  files  of  the  court  the 


paper  styled  a  "petition  In  error.'"  The  com- 
pany thereupon  filed  a  motion  for  leave  to 
amend  its  petition  In  error  by  subscribing 
the  same,  and  with  its  motion  filed  an  affi- 
davit by  its  counsel  who  had  charge  of  the 
preparation  and  filing  of  the  petition  in  error, 
showing  that  by  mere  mistake  and  inadver- 
tence the  waiver  of  summons  had  been  ob- 
tained upon  what  was  Intended  to  be  an 
office  copy,  and  that  it  bad  been  filed  instead 
of  the  petition  which  had  been  signed.  These 
motions  came  on  for  bearing  in  the  circuit 
court,  and  on  October  29,  1902,  that  court 
overruled  the  motion  of  the  company  tor 
leave  to  amend  the  petition  In  error  by  sign- 
ing it,  and  sustained  the  motion  to  strike  It 
from  the  files.  The  rulings  upon  these  mo- 
tions are  here  assigned  as  grounds  for  re- 
versing the  Judgment  of  the  circuit  court 

R.  D.  Marshall  and  Watts  &  Moore,  for 
plaintiff  in  error.  Handy  &  Unverferth  and 
D.  M.  Bailey,  for  defendant  In  error. 

SHAUCK,  J.  (after  stating  the  facts).  It 
will  be  necessary  to  consider  but  one  of  the 
reasons  assigned  by  counsel  for  the  plaintiff 
In  error  In  support  of  the  conclusion  that  the 
Judgment  of  the  circuit  court  is  erroneous. 
.The  question  first  in  order  and  importance  is, 
did  the  circuit  court  err  In  refusing  leave 
to  the  plaintiff  In  error  to  amend  its  petition 
in  error  by  subscribing  it?  It  has  long  been 
recognized  that  with  respect  to  questions  of 
practice  in  reviewing  courts,  they  are,  in  the 
absence  of  statutory  provisions  specially  ap- 
pllcable,  determined  by  the  provisions  of  the 
Code  of  Civil  Procedure  with  respect  to  simi- 
lar questions  arising  in  original  cases.  Tbe 
case  of  Smetters  v.  Ralney,  14  Ohio  St  288, 
was  determined  by  such  analogy.  The  case, 
though  adversely  criticized  In  other  respects, 
has  in  this  respect  always  been  followed  with 
approval.  It  was  so  approved  in  Robinson 
v.  Orr  et  a!.,  16  Ohio  St  289,  where  the  sub- 
ject is  sufficiently  discussed,  and  in  numer- 
ous other  cases. 

Is  the  amendment  proposed  by  the  motion 
for  leave  to  amend  within  the  established 
rules  with  respect  to  the  general  subject  of 
amendments?  The  legislation  upon  the  sub- 
ject is  found  in  section  5114,  Rev.  St  1892, 
that:  "The  court  may,  before  or  after  Judg- 
ment, in  furtherance  of  justice,  and  on  such 
terms  as  may-  be  proper,  amend  any  pleading, 
process,  or  proceeding,  by  adding  or  striking 
out  the  name  of  any  .party,  or  by  correcting 
a  mistake  in  the  name  of  a  party,  or  a  mis- 
take in  any  other  respect  or  by  inserting 
other  allegations  material  to  the  case,  or, 
when  the  amendment  does  not  change  sub- 
stantially tbe  claim  or  defense,  by  conform- 
ing the  pleading  or  proceeding  to  the  facta 
proved;  and  when  an  action  or  proceeding 
fails  to  conform  to  the  provisions  of  this 
title,  the  court  may  permit  the  same  to  be 
made  conformable  thereto,  by  amendment.** 
We  have  not  been  favored  with  a  process  of 
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reasoning  by  which  It  Is  supposed  that  a 
proceeding  In  error  may  be  excepted  from 
the  provisions  of  the  statute  which  provides 
generally  for  the  amendment  of  proceedings. 
The  section  has  been  under  consideration 
many  times,  and  in  Irwin  v.  Bank,  6  Ohio 
St.  81,  it  was  held  applicable  to  an  appellate 
proceeding,  and  to  authorize  the  correction  of 
a  substantial  defect  In  such  proceeding,  if 
It  results  from  mistake,  and  the  correction 
would  be  made  In  furtherance  of  Justice.  The 
express  terms  of  the  statute  defining  the 
amendment  which  may  be  made  authorize 
the  addition  of  a  name.  To  the  suggestion 
that  the  case  presented  nothing  to  amend,  It 
is  sufficient  to  say  that  it  has  already  been 
decided  that  an  unsigned  petition  is  a  peti- 
tion. Conn  v.  Rhodes,  26  Ohio  St.  644.  Since 
the  section  authorizes  the  amendment  of  pro- 
ceedings with  respect  to  substantial  defects, 
no  inference  against  the  right  to  amend  can 
be  drawn  from,  the  dismissal  of  petitions  sub- 
stantially defective,  when  no  application  was 
made  for  leave  to  amend.  It  seems,  there- 
fore, that  all  suggestions  urged  in  support  of 
the  action  of  the  court  on  the  motion  for  leave 
to  amend  have  been  clearly  answered  by  the 
decided  cases. 

It  seems  important  to  observe  that  the  ten- 
dency of  recent  legislation  and  attendant  ad- 
judication is  toward,  and  not  from,  the  view 
that  proceedings  in  error  are  not  to  be  re- 
garded with  less  favor  than  other  remedial 
proceedings. 

Judgment  reversed. 

SPEAR,  O.  J.,  and  DAVIS,  PRICK,  CREW, 
and  SUMMERS,  JJ.,  concur. 


(209  III.  406) 

BROSSEAU  v.  LOWY  et  al. 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

MORTGAGES— ASSUMPTION  BT  GRANTEE— ADMIS- 
SIBILITY OF  PAROL  EVIDENCE — TRANSFER  AFT- 
ER DISCHARGE  —  INQUIRY  BY  PURCHASER — 
CONTRACT  FOB  HUSBAND'S  BENEFIT— HUS- 
BAND'S   AGENCY. 

1.  A  husband  who  is  the  agent  of  his  wife,  hav- 
ing full  power  and  authority  to  bind  her  in  all 
matters,  may  pledge  her  securities  for  his  own 
benefit  so  as  to  bind  her. 

2.  Evidence  in  a  foreclosure  suit  examined, 
and  hfU  sufficient  to  show  that  a  grantee  of 
mortgaged  property  assumed  the  indebtedness  by 
including  it  in  the  purchase  money  to  be  paid 
by  her. 

3.  Where  a  grantee  of  mortgaged  property, 
who  has  assumed  the  indebtedness,  executes  a 
second  note  to  secure  an  extension  of  time,  the 
first  note  and  mortgage  being  heid  as  collateral 
security  therefor,  and  then  pays  the  second 
note,  receiving  the  first  note  and  mortgage  un- 
canceled, the  transaction  amounts  to  a  satisfac- 
tion of  the  latter  evidences  of  indebtedness. 

4.  The  holder  of  a  note  secured  by  a  mort- 
gage, who,  without  the  mortgagor's  knowledge, 
extends  time  to  a  grantee  who  assumed  the  in- 
debtedness, and  who  also  releases  sufficient  <)f 
the  land  to  satisfy  the  debt,  thereby  discharges 
the  mortgagor  from  all  liability — even  that  of 


5.  Where  a  grantee  of  mortgaged  property 
agrees  to  pay  the  indebtedness  as  a  part  df  the 
purchase  money,  it  is  an  assumption  thereof, 
though  the  indebtedness  is  not  mentioned  in  the' 
deed,  and  there  is  no  express  or  formal  contract 
in  regard  thereto. 

6.  Parol  evidence  is  admissible  to  show  that 
a  grantee  of  mortgaged  property  assumed  the 
indebtedness,  though  it  was  not  mentioned  in 
the  deed,  which  contained  full  covenants  of  war- 
ranty. 

7.  It  is  the  duty  of  the  assignee  of  a  trust 
deed  to  inquire  of  the  maker  thereof  as  to  the 
status  of  the  debt. 

8.  Where  one  who  has  conveyed  land  with 
warranty,  which  is  subject  to  a  mortgage,  after- 
wards takes  an  assignment  of  the  mortgage,  it 
is  thereby  discharged,  and  a  lien  cannot  oe  pre- 
served by  its  transfer  to  a  third  person. 

Appeal  from  Appellate  Court,  First.  Dis- 
trict. 

Suit  by  Halman  Lowy  and  others  against 
Zenophile  P.  Brosseau.  From  a  judgment 
of  the  Appellate  Court  (110  111.  App.  16)  re- 
versing a  decree  giving  priority  to  a  mort- 
gage held  by  defendant,  Brosseau,  he  ap- 
peals.   Affirmed. 

The  question  presented  by  this  suit  Is  the 
determination  of  the  priority  of  two  certain 
mortgages  or  trust  deeds.  The  suit  was 
brought  June  20,  1900,  by  the  appellee  Hal- 
man  Lowy  in  the  circuit  court  of  Cook  county 
to  foreclose  a  trust  deed  executed  by  George 
Gillespie  to  Anton  Boenert,  as  trustee,  to 
secure  the  payment  of  three  promissory 
notes,  aggregating  $8,000,  executed  by  said 
Gillespie,  payable  to  his  own  order,  and  by 
him  indorsed,  dated  February  15,  1896,  and 
all  payable  on  or  before  February  15,  1899, 
which  said  notes  and  trust  deed  were  the 
property  of  Auguste  Boenert,  wife  of  Said 
Anton  Boenert,  who  pledged  them  to  said 
Lowy  as  collateral  security  for  a  loan  of  $6,- 
000  made  by  said  Lowy  to  Anton  Boenert 
on  April  30,  1896.  The  other  party  contest- 
ing for  priority  of  his  mortgage  is  Zenophile 
P.  Brosseau,  appellant  here,  who  is  the  hold- 
er of  a  promissory  note  executed  by  one 
William  Ziese  on  August  23,  1878,  payable 
to  his  own  order,  and  by  him  indorsed,  and 
secured  by  a  trust  deed  to  George  Coombs, 
as  trustee,  duly  acknowledged  and  recorded 
on  August  27,  1878,  which  said  Ziese  trust 
deed  Incumbers  the  same  property  as  the 
trust  deed  subsequently  executed  by  George 
Gillespie,  above  referred  to. 

The  history  of  these  two  trust  deeds,  and 
the  notes  secured  by  them,  may  be  briefly 
stated,  as  follows:  August  23,  1878,  Anton 
Boenert,  being  the  owner  of  the  east  half 
of  the  southeast  quarter  of  section  12,  sold 
and  conveyed  it  to  William  Ziese,  his  broth- 
er-in-law. August  26,  1878,  Ziese  executed 
the  note  and  trust  deed  now  held  by  Bros- 
seau to  secure  a  loan  of  $1,500  made  to  him 
by  George  Coombs,  the  trustee  in  the  said 
deed,  as  agent  for  one  Brander.  March  30, 
1883,  Ziese  and  wife  sold  their  equity  in  said 
land  to  Auguste  Boenert  for  $1,200;  nothing' 

f  7.  See  Mortgages,  vol.  35,  Cent  Dig.  |  688. 
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being  said  In  the  deed  of  conveyance  about 
the  trust  deed  theretofore  executed  by  Ziese, 
and  the  lien  thereunder.  July  10,  1890, 
Ooombs  released  the  northeast  quarter  of 
the  southeast  quarter  of  said  section  from 
said  trust  deed,  and  on  November  18,  1801, 
he  also  released  the  south  half  of  the  south- 
east quarter  of  the  southeast  quarter  of  said 
section  from  said  trust  deed;  both  releases 
being  made  at  the  Instigation  and  request  of 
Anton  Boenert.  The  Ziese  note  was  execut- 
ed August  20,  1878.  It  was  for  $1,500,  and 
was  payable  in  three  years.  On  it  are  nu- 
merous indorsements  of  interest  paid,  and 
extensions  of  time  for  payment,  all  said  to 
be  in  the  handwriting  of  Anton  Boenert,  but 
not  signed  by  any  one.  Finally,  in  February, 
1893,  as  a  condition  for  further  extending 
time  of  payment  of  the  Ziese  note,  which  was 
still  in  the  possession  of  Coombs,  as  agent, 
Auguste  Boenert  was  required  to  give  a  gold 
note,  running  for  two  years,  for  the  indebt- 
edness, and  Ooombs  still  retained  the  Ziese 
note  and  trust  deed  as  collateral  security  for 
the  payment  of  the  gold  note.  July  21, 1895, 
Auguste  Boenert  and  husband  conveyed,  by 
warranty  deed,  the  remaining  20  acres  not 
released  from  the  Ziese  mortgage  (being  the 
premises  in  controversy)  to  George  Gillespie, 
which  deed  was  flled  for  record  February 
21,  1896.  February  15,  1896,  Gillespie  and 
wife  executed  the  notes  and  trust  deed  now 
held  by  appellee  Lowy,  and  on  April  30, 
1896,  Anton  Boenert  gave  the  Gillespie  notes 
and  trust  deed  to  Lowy  as  collateral  security 
for  the  above-mentioned  loan  of  $6,000.  May 
13,  1896,  Auguste  Boenert  paid  the  gold  note 
given  to  Coombs,  and  she  received  from  him 
the  Ziese  note  and  trust  deed,  uncanceled. 
On  February  24,  1898,  the  said  $1,500  Ziese 
note,  being  then  in  the  possession  of  Auguste 
Boenert,  was  sold  by  her  for  $1,250  to  the 
appellant,  Brosseau.  Neither  the  deed  from 
Ziese  to'  Auguste  Boenert,  nor  the  deed  from 
Auguste  Boenert  to  Gillespie,  makes  mention 
of  the  Ziese  mortgage  or  trust  deed. 

The  evidence  in  this  case  was  taken  before 
a  master  in  chancery,  and  was,  under  stip- 
ulation, read  upon  the  hearing  below.  The 
trial  court  gave  priority  to  the  lien  of  the 
Ziese  mortgage,  which  secures  the  note  held 
by  the  appellant,  Brosseau;  but  on  appeal 
to  the  Appellate  Court  the  decree  of  the  cir- 
cuit court  was  reversed,  and  an  order  entered 
remanding  the  cause  to  the  circuit  court, 
with  directions  to  that  court  to  give  the  ap- 
pellee Lowy,  bolder  of  the  Gillespie  notes 
and  mortgage,  a  first  lien,  and  the  appellant, 
Brosseau,  a  second  lien. 

Samson  &  Wilcox,  for  appellant.  Consider 
H.  Willett,  for  appellees. 

RICKS,  J.  (after  stating  the  facts).  Ap- 
pellant contends  that  the  transfer  of  the  Gil- 
lespie notes  and  trust  deed  in  question  by 
Anton  Boenert  to  appellee  Lowy  as  security 
was  without  the  knowledge  or  authority  of 


Auguste  Boenert,  who  seems  to  have  been 
the  owner.  On  the  part  of  appellee  Lowy 
it  is  contended  that  such  action  on  the  part 
of  Anton  Boenert  was  with  the  authority  and 
as  the  agent  of  his  wife,  Auguste,  and  there 
is  evidence  in  the  record  to  support  such  con- 
tention. The  trial  court,  in  the  opinion  at- 
tached to  appellant's  brief,  and  based  on  the 
same  evidence  here  presented,  also  states: 
"The  proof  also  tends  to  show  that  Anton 
Boenert  was  the  agent  of  his  wife,  having 
full  power  and  authority  to  bind  her  in  all 
matters."  The  Appellate  Court  has  also  ac- 
cepted such  conclusion,  and  we  are  satisfied 
to  concur  therein.  If,  then,  as  stated  by  the 
trial  court,  "Anton  Boenert  was  the  general 
agent  of  his  wife,  having  full  power  and  au- 
thority to  bind  her  in  'all  matters,"  the  trans- 
fer of  the  notes  and  trust  deed  to  appellee, 
as  security,  by  Anton  Boenert,  though  his 
wife  may  have  been  the  legal  owner  of  the 
same,  was  binding  upon  her;  and  we  cannot 
sustain  the  insistence  of  appellant  that  the 
transfer  in  question,  being  for  the  benefit  of 
Anton  Boenert,  was  therefore  not  binding  up- 
on his  wife. 

The  question  next  remains  to  be  considered, 
what  effect  did  the  purchase  of  the  land  from 
Ziese  by  Auguste  Boenert,  and  ber  subse- 
quent conduct  in  reference  thereto,  have  upon, 
the  Ziese  note  and  iraat  deed?  It  is  con- 
tended by  appellee,  and  was  so  held  by  the 
Appellate  Court,  that  the  Ziese  $1,500  note, 
secured  by  the  trust  deed  to  Coombs,  which 
incumbered  80  acres,  of  which  the  20  acres 
subsequently  incumbered  by  the  trust  deed 
now  held  by  appellee  Lowy  form  a  part;  con- 
stituted a  part  of  the  consideration  for  said 
purchase.  The  evidence  would  seem  to  leave 
no  doubt  of  the  correctness  of  this  conten- 
tion. Ziese  and  Boenert  both  testified  that 
only  $1,200  in  cash  was  paid  to  Ziese  for  the 
conveyance  to  Auguste  Boenert  Ziese  stat- 
ed, when  asked  who  was  to  pay  his  $1,500 
note:  "Not  me.  The  man  that  followed  me 
was  to  pay  it  The  mortgage  stays  on  the 
farm  until  the  farm  was  sold  to  somebody 
else."  He  also  stated  that  he  was  never  ask- 
ed to  pay  the  note,  or  to  pay  the  interest  there- 
on, after  he  sold  the  farm;  that  he  knew  noth- 
ing about  the  extensions  of  time  or  changes 
as  to  the  Interest,  which,  with  the  payments 
of  interest,  were  Indorsed  on  the  note.  When 
asked  if  he  was  to  pay  his  note  after  such 
sale,  he  answered:  "I  could  not  pay  the 
$1,500.  I  don't  own  the  land.  I  guess  the 
owner  of  the  land  has  to  pay."  And  in  reply 
to  the  further  inquiry  if  he  paid  it  he  re- 
plied, "No."  Anton  Boenert  testified  that 
Ziese  said  to  him,  "If  you  or  your  wife,  or 
whoever  buys  the  property,  gives  me  so  much 
for  my  equity,  I  will  convey  the  property  and 
go  to  Dakota,"  and  that  the  consideration  in 
the  deed  was  $8,000,  because  the  land  was 
then  considered  worth  $100  per  acre.  The 
cash  payment  arid  the  Ziese  note  together 
would  make  but  $2,700.  How  the  difference 
between  this  amount  and  the  consideration 
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named  In  the  deed  was  made  up,  If  it  was 
made  up  at  all,  the  record  does  not  disclose. 

The  facts  connected  with  the  execution  of 
the  two  release  deeds  also  tend  strongly  to 
show  that  Auguste  was  to  pay  the  Ziese  note, 
as  a  part  of  the  purchase  price,  in  the  pur- 
chase of  the  land  from  Ziese.  Ziese  was  not 
consulted,  and  had  no  knowledge  of  their 
execution.  The  release  deeds,  being  for  suffi- 
cient land  to  pay  the  note,  released  Ziese  of 
all  personal  liability.  After  Mrs.  Boenert  re- 
ceived the  Ziese  deed,  she  paid  the  Interest 
on  the  Ziese  note  to  Coombs;  and  finally,  in 
order  to  procure  a  still  further  extension  of 
the  Ziese  note,  the  Boenerts,  on  February  28, 
1803,  gave  Coombs  a  gold  note  for  $1,500,  due 
in  two  years,  and  after  the  giving  of  that 
note  no  Interest  was  paid  on  the  Ziese  note, 
but  It  was  still  held  by  Coombs  as  collateral 
security  for  the  gold  note;  and  finally,  when 
the  gold  note  was  paid  by  Mrs.  Boenert,  in 
1896,  the  Ziese  note  was  surrendered  to  her. 
The  loan  of  the  $6,000  from  Lowy  was  ob- 
tained April  80,  1806,  just  a  few  days  be- 
fore the  gold  note  was  paid,  and  it  is  likely 
It  was  from  this  source  that  the  money  was 
obtained  to  pay  off  the  gold  note. 

The  conduct  of  Mrs.  Boenert  and  the  testi- 
mony of  Anton  Boenert  and  Ziese  seem  con- 
clusively to  Indicate  that  Mrs.  Boenert  was 
to  pay  the  Ziese  $1,500  note  as  a  part  of  the 
purchase  price  of  the  equity  of  Ziese;  and  if, 
then,  we  accept  such  to  be  the  fact,  and  also 
that  Mrs.  Boenert  assumed  the  incumbrance 
on  the  land  by  her  thus  purchased,  the  land 
became  the  primary  fund  for  the  payment 
of  said  incumbrance,  and  when  Mrs.  Boenert 
purchased  the  Ziese  note  the  incumbrance  was 
discharged.  Lilly  v.  Palmer,  51  111.  331; 
Drury  v.  Holden,  121  I1L  130,  13  N.  B.  547", 
and  cases  cited.  The  Ziese  note  and  incum- 
brance, by  the  surrender  of  the  said  note  to 
Mrs.  Boenert,  -the  legal  owner  of  the  fee, 
were  discharged;  and  it  was  impossible,  by 
any  manner  or  form  of  transfer,  as  to  third 
parties,  to  keep  the  same  alive.  In  the  case 
at  bar,  Coombs,  the  trustee  in-  the  trust  deed, 
at  the  solicitation  and  request  of  one  or  both 
the  Boenerts,  and  without  the  knowledge  of 
the  mortgagor,  Ziese,  not  only  extended  the 
time  of  payment  of  the  indebtedness,  but  re- 
leased more  than  enough  of  the  land  covered 
by  the  trust  deed  necessary  to  make  good  the 
entire  debt  So  the  mortgagor  must  have 
been  released,  even  as  to  the  liability  of  a 
surety,  which  relation  he  might  otherwise 
have  held. 

The  rule  to  be  extracted  from  the  numer- 
ous holdings  of  the  courts  upon  this  subject 
is  that,  where  the  amount  of  the  mortgage 
Is  to  be  paid  as  a  part  of  the  purchase  mon- 
ey, it  is  an  assumption  of  the  debt  (Torrey 
t.  Thayer,  37  N.  J.  Law,  344),  and  that  pre- 
cise and  formal  words  are  unnecessary  to 
Impose  upon  a  grantee  an  engagement  to  pay 
off  a  mortgage,  but  the  inquiry  is  as  to  the 
Intention  of  the  parties  (Collins  v.  Rowe,  1 
Abb,  N.  C.  99).    In  Drury  v.  Holden,  supra, 


this  court  said  (page  137,  121  111.,  and  page 
548,  13  N.  E.):  "It  is  well  established  that, 
when  a  party  purchases  premises  which  are 
incumbered  to  secure  the  payment  of  indebt- 
edness, and  assumes  the  payment  of  the  in- 
debtedness as  a  part  of  the  purchase  money, 
the'  premises  purchased  are  In  his  hands  a 
primary  fund  for  the  payment  of  the  debt, 
and  It  is  his  duty  to  pay  it *  Lilly  v.  Palmer, 
51  111.  331;  Russell  v.  Pistor,  7  N.  T.  171  [57 
Am.  Dec.  509].  And  the  rule  Is  the  same, 
although  there  be  no  assumption  of  payment 
of  the  indebtedness,  if  the  purchase  be  made 
expressly  subject  to  the  incumbrance,  and 
the  amount  of  the  indebtedness  thereby  se- 
cured is  included  In,  and  forms  a  part  of, 
the  consideration  of  the  conveyance.  Lilly  ▼. 
Palmer,  supra;  Comstock  v.  Hltt,  87  111. 
542;  Fowler  v.  Fay,  62  111.  375;  Russell  ▼. 
Pistor,  supra;  Ferris  v.  Crawford,  2  Denlo, 
59a"  In  Winans  v.  Wilkle,  41  Mich.  264, 
1  N.  W.  1049,  it  was  held  that  if  a  grantee 
of  mortgaged  premises  assumes  the  incum- 
brance, and  afterwards  takes  an  assignment 
of  the  mortgage,  he  extinguishes  the  debt 
and  cannot  afterwards  give  any  right  to  fore- 
close the  mortgage  by  assigning  it  In  Carl- 
ton v.  Jackson,  .121  Mass.  592,  it  was  held 
that  when  an  Incumbrance  is  paid  by  one 
whose  duty  It  was,  by  contract  or  otherwise, 
to  pay  it,  such  payment  effected  a  release  or- 
discharge  of  the  debt,  and  it  could  not  there- 
after be  kept  alive  for  any  purpose. 

The  appellant,  however,  contends  that  inas- 
much as  Ziese  conveyed  his  equity  to  Au- 
guste  Boenert  "by  a  warranty  deed,  with 
full  covenants,  and  nothing  was  said  about 
the  payment  of  incumbrances,"  oral  evidence 
showing  that  the  grantee,  Auguste  Boenert, 
assumed  the  incumbrance,  was  Incompetent 
The  rule  of  this  court  is  against  this  conten- 
tion. In  Drury  v.  Holden,  supra,  It  is  stated 
(page  137,  121  111.,  and  page  548,  13  N.  E.): 
"It  is  said  the  deed  from  Daggett  to  Drury 
contained  full  covenants  of  warranty,  to' 
which  there  was  no  exception;  that  thereby 
Drury 's  grantor  covenanted  that  he  would 
warrant  and  defend  the  lots  conveyed  against 
the  holders  of  all  incumbrances.  The  cov- 
enants extended  only  to  what  was  conveyed, 
and  that  was  not  the  lots  absolutely,  but  the 
lots  subject  to  the  Incumbrance."  And  on 
page  138,  121  111.,  and  page  549,  13  N.  E.: 
"It  is  objected  that  oral  evidence  was  inad- 
missible to  show  that  the  amount  of  the  in- 
cumbrances was  deducted  from  the  amount 
of  the  purchase  price,  and  allowed  to  Drury. 
The  evidence,  being  In  regard  to  what  con- 
stituted the  consideration  of  the  deed  to 
Drury,  and  that  the  amount  of  the  incum- 
brances was  Included  in  and  formed  a  part 
of  the  consideration,  was  clearly  competent, 
under  the  rule  which  permits  parol  evidence 
upon  such  subject  of  the  consideration  of  a 
deed."  In  Lloyd  v.  Sandusky,  203  III.  621, 
68  N.  E.  154,  after  referring  with  approval 
to  the  case  above  quoted,  we  said  (page  631, 
203  111.,  and  page  157,  68  N.  E.):  "Whenever 
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the  question  has  come  before  this  court,  It 
has  been  uniformly  held  that  the  statement 
of  the  amount  of  the  consideration  and  ac- 
knowledgment of  Its  receipt  In  the  deed  were 
formal  recitals — their  only  operation,  in  law, 
being  to  prevent  a  resulting  trust — and  that 
they  might  be  explained,  varied,  and  con- 
tradicted by  parol  evidence." 

It  may  be  contended  that  the  application 
of  the  views  above  expressed,  and  to  deny 
the  appellant  the  relief  he  seeks,  will  oper- 
ate with  much  harshness  as  to  him;  but 
such  condition  could  only  result  from  his 
neglect  to  attend  to  what  was  manifestly  his 
duty,  and  against  such  negligence  equity  does 
not  afford  relief.  It  was  appellant's  duty, 
as  the  assignee  of  a  trust  deed,  if  be  wished 
to  protect  himself,  to  have  inquired  of  the 
maker  thereof  as  to  the  status  of  the  debt 
Had  he  done  so,  he  would  have  learned  suffi- 
cient to  have  put  him  on  his  guard.  The 
position  of  appellee  is  entirely  different  He 
took  the  notes  pledged  to  him  under  repre- 
sentations that  they  were  purchase-money 
notes,  and  the  trust  deed  securing  them  was 
a  first  lien  on  the  premises,  and  further  in- 
quiry would  have  developed  the  fact  that  the 
Ziese  note  had  been  surrendered  by  Coombs, 
the  trustee  under  the  Ziese  trust  deed,  the 
same  having  been  duly  paid;  and  the  fact 
that  said  note  had  been  surrendered  to  Au- 
guste  Boenert,  the  purchaser  from  Ziese,  and 
owner  of  the  fee  in  the  premises  conveyed, 
who  subsequently  conveyed  the  same  to  Gil- 
lespie by  warranty  deed,  would  have  justi- 
fied the  legal  conclusion  that  then,  even  if 
Auguste  Boenert  had  received  an  assignment 
of  the  Ziese  mortgage,  and  the  same  was 
uncanceled,  such  assignment  must  inure  to 
the  benefit  of  her  grantee,  and  under  no  hy- 
pothesis or  theory  could  Auguste  Boenert 
again  sell  the  said  Ziese  note  and  mortgage, 
and  Invest  the  purchaser  with  any  prior  or 
superior  lien  upon  the  land,  as  against  an- 
other holding  a  valid  lien  thereon.  The  rule 
applicable  in  such  case  is  stated  in  Jones  on 
Mortgages,  g  867,  as  follows:  "When  one 
who  has  conveyed  land  with  warranty,  which 
is  subject  to  a  mortgage,  whether  made  by 
him  or  by  another,  afterwards  takes  an  as- 
signment of  such  mortgage,  he  holds  it  for 
the  benefit  of  the  person  to  whom  he  has 
granted  the  land,  and  the  mortgage  is  in  fact 
discharged  by  coming  into  his  hands.  Even 
if  he  should  assign  it  to  one  who  in  good 
faith  pays  full  consideration  for  it  the  pur- 
chaser would  acquire  no  lien  upon  the  land." 
And  in  Pomeroy's  Equity  Jurisprudence,  vol. 
2,  note  to  section  798,  it  is  also  stated:  "If  a 
person  who  has  conveyed  land  with  a  covenant 
warranting  against  incumbrances  afterwards 
pays  off  or  takes  an  assignment  of  a  mort-, 
gage  upon  the  premises,  the  same  becomes 
extinguished.  He  cannot  keep  it  alive  as  a 
subsisting  lien,  for  to  do  so  would  be  a  di- 
rect violation  of  his  covenant" — which  rule 
is  supix>rted  by  ample  authorities  there  cited. 

Applying  the  well-recoguized  rules  of  law 


that  are  applicable  to  the  facts  appearing  in 
the  case  at  bar,  we  are  of  the  opinion  that 
the  relief  prayed  for  by  appellant  was  prop- 
erly denied;  and,  being  of  such  opinion  on 
the  points  already  considered,  it  is  not  nec- 
essary that  we  discuss  the  other  defenses  in- 
sisted upon  by  appellee. 

In  this  case  it  is  not  insisted  upon  as  error 
to  have  given  appellant  Brosseau,  the  holder 
of  the  Ziese  mortgage,  a  second  lien,  by  any 
other  person  than  appellant  himself,  who 
alone  assigned  errors  upon  the  Judgment  of 
the  Appellate  Court  and  whose  only  conten- 
tion is  that  his  lien  should  be  first  Instead 
of  second.  We  therefore  deem  it  unnecessary 
to  enter  into  a  review  of  the  authorities  as 
to  the  right  of  Brosseau  to  have  a  second 
Ilea 

The  judgment  of  the  Appellate  Court  will 
therefore  be  affirmed.    Judgment  affirmed. 


(209  111.  ««) 

HURSEN  v.  HURSBN. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

COUBTS  —  APPEAL— FBEE&OLB— JURISDICTION— 

STATUTES. 

1.  Where  the  bill  in  an  action  by  a  husband 
against  his  wife  to  set  aside  a  conveyance  of 
real  estate  from  him  to  her  prior  to  their  mar- 
riage treats  the  deed  as  an  absolute  conveyance, 
and  asks  that  it  be  declared  null  and  void,  and 
the  record  shows  that  it  was  treated  by  the  par- 
ties as  a  conveyance  of  land,  a  claim  by  appel- 
lant, on  appeal  from  an  order  of  the  Appellate 
Court  dismissing  the  appeal  to  that  court  on  the 
ground  that  a  freehold  was  involved,  that  the 
deed  was  in  fact  a  mortgage  given  to  secure  his 
wife  in  her  property  rights,  and"  was  not  in- 
tended to,  and  in  fact  did  not  convey  to  her  the 
fee,  and  consequently  that  no  freehold  was  in- 
volved, is  untenable. 

2.  The  necessary  result  of  a  decree  in  an  ac- 
tion by  a  husband  to  set  aside,  on  the  ground 
of  fraud  and  conspiracy,  a  conveyance  of  land 
to  his  wife  prior  to  their  marriage,  involves  a 
freehold;  and  hence  an  appeal  from  the  cir- 
cuit to  the  appellate  court  is  properly  dismissed, 
under  Hurd's  Rev.  St.  1901,  c.  37,  par.  25,  de- 
claring that  the  Appellate  Courts  shall  not  ex- 
ercise appellate  jurisdiction  where  a  freehold  is 
involved. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Suit  by  Patrick  Hursen  against  Margaret 
Hursen.  From  an  order  of  the  Appellate 
Court  (110  111.  App.  345)  dismissing  the  ap- 
peal, plaintiff  appeals.    Affirmed. 

F.  S.  Baird,  for  appellant  Benedict  J. 
Short,  for  appellee. 


WILKIN,  J.  Appellant  filed  bis  bill  In  the 
circuit  court  of  Cook  county  against  appellee. 
his  wife,  to  set  aside  a  certain  deed  of  con- 
veyance from  him  to  her  upon  the  ground  of 
fraud  and  conspiracy.  The  bill  alleges  that 
appellant  was  a  widower,  and  proposed  mar- 
riage to  appellee,  which  she  accepted,  pro- 
vided he  would  make  her  certain  presents. 
He  then  charges  that  appellee,  previous  to 
her  marriage  with  him,  conspired  with  bear 
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sister  and  other  persons  to  him  unknown,  to 
obtain  from  him  certain  real  estate  described 
in  the  bill,  and  that  she  fraudulently,  with 
the  Intent  to  cheat  and  defraud  him  out  of 
said  premises,  entered  into  marriage  relations 
with  him,  meaning  and  intending  thereby  to 
secure  from  him  as  many  presents  and  as 
much  property  as  possible  and  then  refuse 
to  live  with  him,  and  that,  in  furtherance 
of  such  conspiracy,  she  did  marry  him,  and 
did  obtain  from  him  a  deed  to  said  property, 
and  afterward  refused  to  live  with  hint.  The 
bill  avers  that  said  deed  Is  a  cloud  upon  his 
title,  and  prays  that  It  be  declared  null  and 
void  and  canceled  of  record.  Appellee,  in 
her  answer,  denied  the  alleged  fraud  set  up 
In  the  bill,  and  averred  that  the  property  was 
agreed  to  be,  and  was,  conveyed  by  appel- 
lant to  her  In  settlement  of  property  rights 
between  them  before  their  marriage.  Upon 
a  hearing  before  the  chancellor  on  bill,  an- 
swer, replication,  and  evidence,  the  bill  was 
dismissed  for  want  of  equity  at  the  cost  of 
appellant  From  that  order  an  appeal  was 
prayed  to  the  Appellate  Court,  where  the  ap- 
peal was  dismissed  upon  the  ground  that  a 
freehold  was  involved,  and  that  the  appeal 
should  have  been  taken  directly  to  this  court, 
from  which  order  of  dismissal  this  further 
appeal  has  been  prosecuted.- 

It  is  now  claimed  by  appellant  that  the  deed 
to  appellee  was  In  fact  a  mortgage  given  to 
secure  her  in  her  property  rights,  and  was 
not  Intended  to,  and  in  fact  did  not,  convey 
to  her  the  fee  of  the  premises  In  question, 
and  consequently  no  freehold  was  involved. 
This  contention,  however,  Is  not  sustained 
by  the  record.  The  conveyance  is  by  war- 
ranty deed  absolute  upon  its  face.  It  was 
treated  by  the  parties  as  a  conveyance  of 
land,  not  as  a  security  or  mortgage  upon  land. 
The  bill,  as  filed,  treats  the  deed  as  an  ab- 
solute conveyance,  and  not  as  a  mortgage, 
and  asks  that  it  be  canceled  and  declared 
null  and  void.  A  freehold,  within  the  mean- 
ing of  the  statute,  is  involved  in  a  case  where 
the  necessary  result  of  the  judgment  or  de- 
cree is  that  one  party  gains  and  the  other 
loses  an  estate  In  land,  or  where  the  title 
to  the  estate  is  so  put  in  issue  by  the  plead- 
ings that  the  determination  of  the  case  nec- 
essarily Involves  a  decision  of  that  issue,  and 
by  the  terms  of  the  statute  in  all  such  cases 
an  appeal  lies  directly  from  the  trial  court  to 
this  court.  Kurd's  Rev.  St.  1901,  c.  37,  par. 
25;  Nevitt  v.  Woodburn,  175  111.  376,  51  N.  B. 
593.  The  necessary  result  of  the  decree  be- 
low involves  the  fee  of  the  land.  Therefore 
a  freehold  was  Involved,  and  the  appeal 
should  have  been  taken  directly  to  this  court. 

The  affirmance  of  the  order  of  the  Appel- 
late Court  dismissing  the  appeal  disposes  of 
the  case  so  far  as  this  court  Is  concerned, 
but,  in -considering  that  question,  it  has  be- 
come necessary  to  examine  the  evidence  of- 
fered before  the  court;  and  we  are  impressed 
with  the  fact  that  it  wholly  fails  to  support 


the  allegations  of  the  bill  charging  fraud  and 
conspiracy,  and  that  the  chancellor  commit- 
ted no  error  in  dismissing  the  same  at  the 
complainant's  cost.  However,  we  can  only 
affirm  the  judgment  of  the  Appellate  Court 
Judgment  affirmed. 


(209  111.  402) 

BROWN  v.  ILLINOIS,  I.  &  M.  RT.  CO. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

EMINENT  DOMAIN  —  CONDEMNATION  PROCEED- 
INGS —  DAMAGES  —  EVIDENCE— REBUTTAL— 
PREJUDICIAL  ERROR—  INCOMPETENT  EVIDENCE 
— EVIDENCE  STRICKEN  OUT—  ADEQUACY  0» 
DAMAGES— REVISION  ON  APPEAL. 

1.  In  condemnation  proceedings,  where  the  ev- 
idence is  evenly  divided,  two  sets  of  witnesses 
fixing  the  value  of  the  land  and  taken  at  widely 
different  amounts,  the  verdict,  when  within  the 
range  of  the  testimony,  will  not  be  disturbed 
as  inadequate.  * 

2.  In  condemnation  proceedings,  evidence  as 
to  the  cost  to  the  railroad  of  filling  up  and  Im- 
proving the  land  to  make  it  suitable  for  itB  pur- 
poses is  incompetent 

3.  In  condemnation  proceedings,  the  admis- 
sion of  incompetent  evidence  as  to  the  cost  to 
the  railroad  of  filling  up  and  improving  the  land 
for  its  purposes  could  not  be  held  prejudicial, 
where  the  verdict  was  for  about  three  times  as 
much  as  the  petitioner's  witnesses  testified  the 
land  was  worth,  and  the  evidence  showed  that 
it  was  used  for  pasture  only,  that  it  was  low 
and  marshy  and  subject  to  overflow,  and  that 
Its  rental  value  was  very  small. 

4.  In  condemnation  proceedings,  where  a  wit- 
ness for  respondent  testified  that  the  land  was 
worth  from  $000  to  $700  per  acre,  and  gave  as 
the  basis  of  his  opinion  that  he  understood  that 
another  piece  of  land  in  the  neighborhood  sold 
on  foreclosure  for  between  $300  and  $400  per 
acre,  it  was  proper  for  petitioner  to  introduce 
in  rebuttal  the  master's  certificate  on  the  fore- 
closure, showing  that  the  land  sold  for  about 
$63  per  acre. 

5.  Where  improper  evidence  is  stricken  out  by 
the  court,  its  introduction  will  not  constitute  re- 
versible error,  unless  it  appears  that  the  .jury 
were  influenced  by  reason  thereof. 

Appeal  from  Kane  County  Court;  M.  C 
Southworth,  Judge. 

Condemnation  proceedings  by  the  Illinois, 
Iowa  &  Minnesota  Railway  Company  against 
Charles  B.  Brown.  From  the  judgment  fix- 
ing his  compensation  for  land  taken,  respond- 
ent appeals.    Affirmed. 

Sears  &  Smith,  for  appellant  Murphy  & 
Alschuler,  for  appellee. 

RICKS,  J.  On  the  18th  day  of  August 
1903,  appellee  filed  Its  petition  in  the  coun- 
ty court  of  Kane  county,  under  the  eminent 
domain  act  to  condemn  a  part  of  block  1  In 
Hercules  Park  Addition  to  the  city  of  Au- 
rora; there  being  about  12.7  acres  sought 
to  be  taken  by  the  petitioner.  No  claim  Is 
made  for  damages  to  land  not  taken.  After 
the  Jury  were  impaneled  and  sworn  to  try 
the  case,  they  made  a  personal  Inspection 
of  the  premises  sought  to  be  condemned,  and, 
after  such  inspection,  evidence  was  intro- 
duced by  both  appellant  and  appellee  as  to 
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the  value  of  the  said  premises;  and,  after 
being  properly  instructed,  the  jury  returned 
a  verdict  fixing  the  compensation  to  be  paid 
appellant  for  the  land  taken  at  $2,000.  Judg- 
ment was  entered  on  the  verdict,  from  which 
respondent  appeals  to  this  court 

There  are  no  instructions  complained  of, 
and  no  questions  of  law  presented,  except 
the  objection  to  certain  evidence  introduced 
by  the  petitioner. 

It  la  also  claimed  by  appellant  that  thei 
verdict  is  inadequate,  but  It  is  not  disputed 
by  him  that  the  compensation  awarded  by 
the  jury  is  within  the  range  of  values  as 
testified  to  on  the  trial;  six  witnesses  having 
testified  for  appellee,  fixing  the  value  of  the 
tract  designated  at  from  $45  to  $75  per  acre, 
and  six  witnesses  testified  for  appellant,  fix- 
ing the  value  at  from  $400  to  $900  per  acre. 
We  have  repeatedly  held  that  when  there 
is  a  conflict  In  the  evidence,  and  the  jury 
view  the  premises,  a  verdict  will  not  be  dis- 
turbed, unless  It  is  manifestly  against  the 
weight  of  all  the  evidence  introduced  in 
the  case.  Here  the  evidence  is  apparently 
evenly  divided,  two  sets  of  witnesses  fixing 
the  value  at  widely  different  amounts;  and, 
under  the  circumstances,  the  verdict  will 
not  be  disturbed  on  the  ground  that  the  al- 
lowance is  too  small. 

Upon  the  trial  of  the  case  the  petitioner  in- 
troduced evidence  to  show  that  the  property  in 
question  was  very  low  and  marshy,  and  that 
it  would  cost  to  exceed  $29,000  to  fill  it  up  to 
a  level  with  the  land  on  either  sldq,  to  make 
it  accessible  to  the  uses  for  which  it  was 
sought  to  be  put  by  appellee.  The  evi- 
dence as  to  tile  cost  of  filling  up  and  im- 
proving the  land  to  make  it  suitable  for  the 
purposes  for  which  appellee  desired  the  same 
was  not  competent  evidence,  but,  unless  it 
appears  that  the  jury  were  misled  by  such 
evidence,  the  verdict  ought  not  to  be  dis- 
turbed. The  evidence  shows  that  the  land 
was  used  by  appellant  for  pasture  only,  and 
was  low  and  marshy,  and  subject  to  over- 
flow; that  its  rental  value  did  not  exceed 
$3  per  acre;  and  that  it  was  not  a  profitable 
piece  of  land,  so  far  as  any  income  was 
derived  from  It  by  appellant  And  the  ver- 
dict being  for  about  three  times  as  much 
as  the  witnesses  for  the  petitioner  testified 
the  land  was  worth,  we  cannot  say  that 
the  jury  were  prejudiced  or  influenced  by 
reason  of  such  evidence,  inasmuch  as  appel- 
lant has  apparently  received  just  compensa- 
tion, taking  into  consideration  the  uses  to 
which  he  has  devoted  the  land,  and  the  uses 
to  which  it  was  adapted. 

It  Is  also  Insisted  by  appellant  that  a 
master's  certificate  offered  in  evidence,  show- 
ing what  other  property  sold  for  in  the 
neighborhood  of  this  property,  was  not  proper 
evidence.  But  the  record  shows  that  a  wit- 
ness for  appellant  testified  on  his  direct  ex- 
amination that  he  considered  the  land  in 
question  was  worth  from  $600  to  $700  per 


acre,  and  on  cross-examination  gave  as  the 
basis  of  his  opinion  that  he  understood  the 
piece  of  land  described  in  the  master's  cer- 
tificate, on  a  foreclosure,  sold  for  between 
$300  and  $400  per  acre.  The  master's  cer- 
tificate was  proper  evidence  to  rebnt  this 
evidence,  showing  that  the  land,  under  the 
foreclosure,  sold  for  about  $63  per  acre; 
and,  apparently,  being  introduced  for  this 
purpose,  we  are  unable  to  say  that  It  was 
error. 

Other  evidence  Introduced  by  the  petition- 
er is  complained  of,  but  inasmuch  as  It  was 
stricken  out  by  the  court,  we  are  unable  to 
see  how  appellant  could  be  seriously  in- 
jured by  reason  of  its  introduction,  as,  where 
improper  evidence  is  stricken  out  by  the 
court,  it  will  not  be  reversible  error,  un- 
less it  appears  that  the  jury  were  influenced 
by  reason  of  the  introduction  of  the  same. 

Finding  no  reversible  error,  the  judgment 
of  the  county  court  of  Kane  county  will  be 
affirmed.    Judgment  affirmed. 


(208  HI.   376) 

SMYTHE'S  ESTATE  et  al.  v.  EVANS. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

CONTRACTS  —  VALIDITY  —  PUBLIC    POLICY— AD- 
MINISTRATION   OF   ESTATES— CLAIMS — 
EVIDENCE— INSTRUCTIONS. 

1.  A  contract  between  the  engineer  having  die 
supervision  of  the  construction  of  a  plant  and 
the  contractor  under  contract  for  the  construc- 
tion thereof,  stipulating  that  the  engineer  shall 
share,  in  the  profits  of  the  contractor  realized 
from  the  construction  of  the  plant  is  contrary 
to  public  policy  and  void. 

2.  Where  a  corporation  let  a  contract  for  the 
construction  of  a  plant  under  the  supervision 
of  its  engineer,  a  contract  between  the  engineer 
and  the  contractor  stipulating  that  the  former 
shall  share  in  the  profits  realized  from  the  con- 
struction of  the  plant  will  not  be  enforced, 
though  the  contract  between  the  corporation  and 
the  contractor  has  been  fully  performed,  unless 
the  corporation,  acting  through  its  board  of  di- 
rectors, expressly  agreed  that  the  engineer 
might  make  the  contract,  or  unless  the  corpora- 
tion, through  the  same  authority,  expressly  rat- 
ified the  act  of  the  engineer. 

3.  An  instruction,  in  an  action  on  a  contract 
giving  plaintiff  a  share  in  the  profits  realized 
by  defendant's  intestate  in  the  construction  of 
a  plant,  that  there  could  be  no  recovery  unless 
it  appeared  that  the  intestate  received  as  profits 
some  "certain,  definite,  and  fixed  amount  was 
misleading,'  as  conveying  the  idea  that  there 
could  be  no  recovery  unless  the  evidence  fixed 
the  exact  amount  which  the  intestate  received. 

4.  A  person  who  is  to  be  paid  for  his  services 
a  share  of  the  profits  realized  by  another  in  a 
venture  in  which  the  services  are  to  be  rendered 
is  not  the  latter's  partner. 

5.  A  requested  instruction  containing  a  cor- 
rect statement  of  the  law  applicable  to  the  case, 
but  preceded  by  an  erroneous  abstract  proposi- 
tion, is  properly  refused. 

6.  A  credit  of  a  payment  contained  in  the 
statement  of  a  claim  filed  in  the  probate  court 
against  the  estate  of  a  decedent  is  no  evidence 
of  payment  by  the  decedent. 

7.  In  proceedings  for  the  allowance  of  a  claim 
against  the  estate  of  a  decedent  it  appeared  that 

1 4.  See  Partnership,  vol.  88,  Cent.  Dig.  J|  23,  43. 
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the  claimant,  as  administrator  of  the  estate, 
had,  prior  to  the  filing  of  the  claim,  filed  an  in- 
ventory of  the  estate  and  an  account  current 
showing  disbursements  sufficient  to  reduce  the 
assets  below  the  amount  of  the  claim.  The 
probate  court  had,  prior  to  the  filing  of  the- 
claim,  entered  two  orders  for  the  distribution 
of  the  estate.  Both  orders  recited  that  they 
were  made  on  the  petition  of  the  administra- 
tor. Bold,  that  the  inventory,  the  account  cur- 
rent, and  the  orders  were  admissible  in  evi- 
dence as  tending  to  show  that  the  claim  was 
invalid. 

8.  The  orders  of  the  probate  court  should  be 
preceded  by  the  petitions  on  which  they  were 
based,  or,  if  the  petitions  could  not  be  found, 
proof  of  their  contents  should  be  given  before 
the  admission  of  the  orders. 

9.  In  an  action  on  a  contract  to  recover  a 
share  of  the  profits  realized  by  a  contractor 
in  the  construction  of  a  plant,  the  books  of  the 
contractor  pertaining  to  the  construction  of  the 
plant  are  competent  evidence. 

10.  In  an  action  on  a  contract  to  recover  a 
share  of  the  profits  realized  by  a  contractor  in 
the  construction  of  a  plant  an  expert  account- 
ant may  show  the  jury  the  results  of  footings, 
etc.,  but  cannot  state  the  amount  of  die  prof- 
its, that  being  a  conclusion  which  is  for  the  jury 
to  determine. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Proceedings  In  the  probate  court  foi  the 
allowance  of  a  claim  of  Charles  H.  Evans 
against  the  estate  of  Andrew  E.  Smythe, 
deceased.  From  a  judgment  of  the  Appel- 
late Court  (108  111.  App.  145)  affirming  a 
judgment  of  the  circuit  court  in  favor  of  the 
claimant  rendered  on  appeal  from  an  order 
of  the  probate  court  disallowing  the  claim, 
the  estate  of  the  deceased  and  bis  sole  heir 
appeal.    Reversed. 

Appellee,  on  September  21,  1809,  filed  his 
claim  for  $125,000  in  the  probate  court 
of  Cook  county  against  the  estate  of  Andrew 
E.  Smythe,  deceased.  That  court,  after  hear- 
ing the  evidence,  entered  an  order  disallow- 
ing the  claim.  Evans  appealed  to  the  circuit 
court  of  Cook  county,  where  the  case  was 
tried  before  a  jury,  and  a  verdict  was  ren- 
dered In  favor  of  appellee  for  $82,760.97. 
Motions  for  a  new  trial  and  In  arrest  of 
judgment  were  respectively  overruled  by  the 
court,  and  judgment  was  rendered  upon  the 
verdict  Appellants  appealed  to  the  Appel- 
late Court  for  the  First  District,  where  the 
judgment  of  the  circuit  court  was  affirmed, 
and  they  now  appeal  to  this  court 
-  Charles  H.  Evans,  the  appellee,  was  the 
administrator  of  the  estate  of  Andrew  E. 
Smythe  at  the  time  this  claim  was  filed  in 
the  probate  court  and  that  court  appointed 
John  T.  Richards  to  defend  said  estate 
against  this  claim.  Margaretta  M.  Smitn 
is  the  sole  heir  and  distributee  of  said  es- 
tate, and  joins  in  the  appeal  to  this  court 
The  claim  of  appellee,  on  which  he  obtain 
•  ed  judgment  below,  is  for  one-half  of  the 
profits  realized  by  deceased  under  a  contract 
for  the  construction  of  a  gas  plant  in'  the 
city  of  Chicago  for  the  Universal  Gas  Com- 
pany, of  that  city.    The  contract  was  made 


on  March  14,  1895,  between  the  gas  company 
and  Smythe,  and  provided  that  the  plant 
should  be  constructed  under  the  supervision 
of  Evans,  appellee,  as  engineer,  who  should 
pass  upon  the  sufficiency  of  the  work  done 
under  the  contract  Smythe  was  to  receive 
$1,177,000  for  the  work,  which  was  to  be 
completed  by  March  5,  1897,  and  payments 
were  to  be  made  from  time  to  time  upon  the 
certificate  of  Evans  to  the  amount  of  85  per 
cent  of  the  value  of  the  work  done,  15  per 
cent  of  the  contract  price  to  be  withheld 
until  the  work  was  completed  and  accepted. 
On  October  14,  1895,  Smythe  assigned  the 
contract  for  the  construction  of  this  gas  plant 
to  the  Continental  Contract  Company,  a  cor- 
poration with  a  capital  stock  of  $100,000,  of 
which  Smythe  owned  all  but  $200  of  the 
stock.  Afterwards  C.  H.  Randle  acquired 
one-half  of  all  the  stock,  and  Smythe  contin- 
ued the  owner  of  one-half.  Evans  superin- 
tended the  construction  of  the  gas  plant 
inspected  material,  received  and  passed  on 
the  bids  of  subcontractors,  and  ordered  pay- 
ments by  the  Continental  Contract  Company 
to  the  subcontractors  as  the  work  progressed, 
and  contends  that  Smythe  agreed  to  pay  him 
one-half  of  the  profits  received  by  him 
(Smythe)  from  the  construction  of  the  gas 
plant  for  rendering  these  services,  as  Evans 
was  an  expert  in  the  business  of  construct- 
ing plants  of  this  character,  while  Smythe 
was  not  specially  skilled  in  such  work.  The 
evidence  also  tends  to  prove  that  Smythe,  or 
the  Continental  Contract  Company,  had  a 
superintendent  of  construction  by  the  name 
of  Tibbets,  whose  duty  It  was  to  see  that  the 
work  was  properly  constructed  by  the  sub- 
contractors, and,  in  general,  to  perform  for 
the  Continental  Contract  Company  the  du- 
ties of'  superintendent  Appellants  contend 
that  any  supervision  exercised  by  the  claim- 
apt  was  in  his  capacity  as  engineer  for  the 
gas  company.  According  to  appellee,  the 
net  profits  to  the  Continental  Contract  Com- 
pany from  this  work  amounted  to  $451,- 
043.90,  of  which  Smythe,  as  owner  of  one- 
half  the  capital  stock  of  the  company,  was 
entitled  to  $225,521.05,  and  Evans,  in  his 
claim  filed  below,  gives  Smythe  credit  for 
$30,000  paid  to  him  on  account 

Appellants  offered  no  evidence  except  the, 
inventory  and  report  of  appellee,  as  admin- 
istrator, and  two  orders  for  partial  distribu- 
tion, entered  by  the  probate  court  of  Cook 
county  in  Smythe's  estate,  to  all  of  which 
objections  were  sustained.  Appellants,  both 
at  the  close  of  the  evidence  for  the  claim- 
ant and  at  the  conclusion  of  all  the  evi- 
dence, asked  the  court  to  instruct  the  jury  to 
find  the  issues  for  the  estate,  but  the  court 
refused  to  give  such  instructions.  Appel- 
lants deny  the  existence  of  any  contract  be- 
tween appellee  and  Smythe,  but  aver  that  if 
cne  existed,  as  claimed  by  appellee,  the  same 
was  contrary  to  public  policy,  and  void,, 
because  inconsistent  with  the  duties  which 
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appellee,  in  his  capacity  as  engineer  for  the 
Universal  Gas  Company,  owed  to  that  cor- 
poration. Appellants  also  insist  that  there 
is  no  evidence  showing  that  Smythe  received 
any  profits  from  the  work;  that  the  cir- 
cuit court  erred  in  refusing  to  give  instruc- 
tions numbered  7, 8, 9,  and  .10,  offered  by  ap- 
pellants, and  in  giving  instruction  numbered 
2  for  appellee,  and  that  the  court  erred  in  re- 
fusing to  admit  in  evidence  the  inventory, 
report,  and  orders  for  partial  distribution, 
offered  by  appellants. 

John  T.  Richards,  for  appellant  Smythe's 
Estate.  Jesse  A.  &  Henry  R.  Baldwin,  for 
appellant  Smith.  Kretzinger,  Gallagher  & 
Rooney,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  A 
contract  for  the  erection  of  a  gas  plant  was 
made  between  the  Universal  Gas  Company, 
as  party  of  the  first  part,  and  Andrew  E. 
Smythe,  as  party  of  the  second  part,  and  pro- 
vides that  it  is  "to  be  built  and  constructed 
under  the  supervision  of  0.  H.  Evans,  en- 
gineer, and,  in  case  of  his  death,  removal,  or 
disability,  then  under  such  other  engineer  as 
may  be  designated  by  said  party  of  the  first 
part,  which  said  engineer  shall  pass  upon  the 
sufficiency  of  the  work  done  under  said  con- 
tract. The  workmanship  and  material  to  be 
first-class  in  all  respects,  and  the  work  to  be 
done  to  the  satisfaction  and  acceptance  of  the 
engineer  in  charge."  And  one  of  the  ques- 
tions in  the  case  is,  did  Evans  act  as  engi- 
neer for  the  gas  company,  as  contemplated 
by  the  parties  to  the  foregoing  contract  at 
the  time  it  was  executed? 

It  appears  from  the  testimony  of  Joseph 
Dawson,  a  civil  engineer  and  draftsman,  that 
in  1896  and  1896  be  was  employed  by  the 
Universal  Gas  Company  in  preparing  the  de- 
tail plans  for  the  erection  of  this  plant,  that 
Evans  gave  him  instructions  in  reference  to 
this  work,  and  that  Evans  was  engineer  of 
the  Universal  Gas  Company  and  In  the  em- 
ploy of  that  company  while  the  witness  was 
there.  The  evidence  therefore  at  least  tends 
to  show  that  Charles  H.  Evans,  tile  claimant, 
was  the  engineer  in  charge  of  the  work  for 
the  Universal  Gas  Company,  whose  duty  It 
was  to  pass  upon  the  sufficiency  of  the  work 
done  under  the  contract,  and  who  had  to  be 
satisfied  by  Smythe  that  the  workmanship 
and  material  were  first-class  in- all  respects. 
If,  as  he  now  contends,  he  was  also  in  the 
employ  of  Smythe,  the  contractor,  and  enti- 
tled to  receive  from  Smythe  one-half  of  the 
profits  realized  by  the  latter  from  the  con 
tract  then  he  was  in  a  position  where  abso- 
lute loyalty  to  the  interests  of  his  employer, 
the  Universal  Gas  Company,  would  bring 
him  In  conflict  with  his  own  interests  as  the 
employe  of  Smythe,  because  in  the  latter 
capacity  it  would  advance  his  own  interests 
to  accept,  as  a  compliance  with  the  contract, 
workmanship  and  material  of  a  cheaper  grade 


than  first-class,  for  the  reason  that  Smythe's 
profits,  and  consequently  his  own  compensa- 
tion, would  thereby  be  Increased. 

In  the  case  of  Gilman,  Clinton  &  Spring- 
field Railroad  Co.  v.  Kelly,  77  111.  426,  where 
a  bill  was  filed  by  a  stockholder  in  the  rail- 
road company  charging  that  certain  directors 
thereof  had  become  stockholders  in  another 
corporation,  the  Morgan  Improvement  Com- 
pany, and  that  the  railroad  company  had 
made  a  contract  for  the  construction  of  cer- 
tain work  with  the  improvement  company 
under  which  work  had  been  done,  and  asking 
that  the  contract  be  declared  fraudulent  in 
law  and  void,  and  requiring  the  directors 
who  were  stockholders  of  the  improvement 
company  to  surrender  to  the  railroad  com- 
pany the  profits  they  had  realized  from  the 
construction  contract,  this  court  held  that 
the  relief  sought  should  be  granted.  It  will 
be  perceived  that  the  case  closely  approaches 
the  case  at  bar.  Here  the  claimant  was  an 
agent  of  the  corporation,  as  the  evidence 
tends  to  show,  while  in  the  Kelly  Case  the 
persons  charged  with  improper  conduct  were 
directors  of  the  corporation.  It  is  not  believ- 
ed that  this  is  an  essential  difference.  One 
man  cannot  serve  two  masters  with  reference 
to  any  matter  where  their  interests  are  ad- 
verse, and  It  matters  not,  where  one  of  those 
masters  be  a  corporation,  whether  the'  serv- 
ant be  a  director  or  agent.  His  duty  to  his 
master  is  none  the  less  imperative. 

In  the  case  to  which  we  have  Just  referred 
we  used  this  language  (page  434):    "It  may 
be  added,  the  rule  stands  on  the  obligation 
which  a  party  owes  to  himself  and  his  princi- 
pal that  forbids  him  to  assume  a  position 
which  would  ordinarily  excite  a  conflict  be- 
tween his  individual  interest  and  a  faithful 
discharge  of  his  fiduciary  duties.    It  operates 
to  restrain  all  agents  or  trustees,  public  or 
private.    The  inquiry  is  not  whether  the  con- 
tract the  trustee  has  made  is  the  best  that 
could  have  been  made  for  the  cestui  qne 
trust,  or  whether  it  is  fraudulent  in  fact.    So 
strictly  is  this  principle  adhered  to  that  no 
question  is  allowed  to  be  raised  as  to  fairness 
of  the  contract    The  principle  has  a  broader 
scope.    The  law  has  absolutely  inhibited  the 
agent  or  trustee  from  placing  himself  In  a 
position   where   his   own   private   interests 
would  naturally  tend  to  make  him  neglectful 
of  his  obligations  to  bis  principal,  or  where 
his  position  would  afford  him  an  opportunity 
to  speculate  in  the  trust  property."    In  Aber- 
deen Railway  Co.  v.  Blaikle,  1  MacQueen  (H. 
L.)  461,  it  is  said:     "A  corporate  body  can 
only  act  by  agents,  and  it  is,  of  course,  the 
duty  of  those  agents  so  to  act  as  best   to 
promote  the  interests  of  those  corporations 
whose   affairs   they  are  conducting.     Such 
agents  have  duties  to  discharge  of  a  fiduciary 
nature  towards  their  principal,  and  it  is   a 
rule  of  universal  application  that  no  one  hav- 
ing such  duties  to  discbarge  shall  be  allowed 
to  enter  into  engagements  la  which  he.  has  or 
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can  have  a  personal  Interest  conflicting,  or 
which  position  may  conflict,  with  the  Inter- 
ests of  those  whom  he  is  bound  to  protect" 
To  the  same  effect  are  Story  on  Agency,  { 
211;  HIgglns  v.  Lauslngh,  154  111.  301,  40  N. 
B.  362;  Young  v.  Trainor,  158  111.  428,  42  N. 
B.  139;  Hafner  v.  Herron,  165  111.  242,  46 
N.  E.  211;  Meyer  v.  Hanchett,  43  Wis.  247; 
Rice  ▼.  Davis,  136  Pa.  439,  20  Atl.  513,  20 
Am.  St.  Rep.  931;  Bell  v.  McConnell,  37  Ohio 
St.  390,  41  Am.  Rep.  528;  Lum  v.  McBwen,  59 
Minn.  278,  57  N.  W.  CC2;  Farnsworth  v. 
Hemmer,  1  Allen,  494,  79  Am.  Dec.  756. 
These  cases  proceed  upon  the  ground  that 
such  a  contract  made  by  the  agent  of  one 
party  to  serve  another  with  whom  the  first 
employer  is  dealing  is  contrary  to  public  pol- 
icy where  the  interests  of  the  employers 
which  are  involved  are  adverse. 

Appellee  suggests,  however,  that  here  the 
contract  between  the  corporation  and  Smythe 
has  been  fully  performed,  and,  as  the  corpo- 
ration has  not  in  any  wise  Interfered  or  ob- 
jected to  the  existence  or  enforcement  of  the 
contract  which  it  is  claimed  existed  between 
Evans  and  Smythe,  Smythe  cannot  interpose 
Its  Illegality  in  a  suit  brought  to  compel  him 
to  divide  the  ill-gotten  gains.  Cases  are  cited 
from  Georgia  and  California  which  seem  to 
support  this  position.  Counsel  also  refer  to 
to  the  case  of  Brooks  ▼.  Martin,  2  Wall.  70, 
17  I*  Ed.  732,  which  we  think  not  in  point 
That  was  a  case  where  a  partnership  had 
been  formed  for  the  purpose  of  buying  from 
soldiers  of  the  United  States  then,  returning 
from  the  Mexican  war  their  claims  for  bounty 
land  or  scrip  before  the  land  warrants  or 
scrip  were  issued  by  the  government— a  traf- 
fic prohibited  by  statute.  The  suit  was  to 
compel  a  division  of  profits  among  the  part- 
ners. It  is*  to  be  observed  that  neither  of  the 
partners  owed  any  obligation  of  a  fiduciary 
character  to  the  persons  from  whom  the  prop- 
erty was  purchased  and  from  which  the  prof- 
its were  realized,  and  in  that  respect  the  case 
Is  distinguishable  from  this  one. 

The  great  weight  of  authority  is  that 
where  a  party  comes  Into  court  seeking  to 
enforce  a  contract  which  is  against  public 
policy,  or  is  prohibited  by  public  law,  the 
court  will  refuse  to  aid  either  party,  and 
will  leave  them  where  they  have  placed  them- 
selves; and  In  refusing  to  enforce  such  con- 
tracts the  court  does  not  act  for  the  benefit 
or  for  the  preservation  of  the  alleged  rights, 
of  either  party,  but  in  the  maintenance  of  Its 
own  dignity,  the  public  good,  and  the  laws 
of  the  state.  Wright  v.  Cudahy,  1CS  III.  86, 
48  N.  E.  39;  Crichfield  v.  Bermudez  raving 
Co.,  174  III.  4CG,  51  N.  E.  552,  42  L.  R.  A.  347; 
Young  v.  Trainor,  supra;  Hafner  v.  Herron, 
supra;  Meyer  v.  Hanchett,  supra;  Bell  v.  Mc- 
Connell, supra;  Lynch  v.  Fallon,  11  R.  I.  311, 
23  Am.  Rep.  458;  Raisin  v.  Clark,  41  Md.  158, 
20  Am.  Rep.  6C;  Oscanynn  v.  Winchester  Re- 
peating Arms  Co.,  103  U.  S.  201,  26  L.  Ed. 
630;  Flndlay  T.  Teitz,  06  Fed.  427, 13  O.  C.A. 


559;  Holman  v.  Johnson,  1  Cowp.  341;  Lum 
v.  McEwen,  supra.  Nor  will  the  fact  If  it 
be  a  fact  that  both  parties  knew  of  the  dou- 
ble employment,  enable  Evans  to  recover. 
Before  he  can  recover  from  Smythe  It  must 
appear  from  a  preponderance  of  the  evidence 
that  the  Universal  Gas  Company,  acting 
through  or  by  the  authority  of  its  board  of 
directors,  expressly  agreed  that  he  should 
enter  into  the  contract  with  Smythe,  or  that 
after  the  contract  with  Smythe  had  been 
made,  the  gas  company  was  made  aware  of 
all  the  material  facts,  and  then,  through  or 
by  the  authority  of  its  board  of  directors,  ac- 
quiesced and  expressly  ratified  the  act  of  its 
agent  Evans,  in  entering  into  that  agree- 
ment 1  Am.  &  Eng.  Bncy.  of  Law  (2d  Ed.) 
p.  1113;  Gilman,  Clinton  &  Springfield  Rail- 
road Co.  v.  Kelly,  supra;  Meyer  v.  Hanchett 
supra;  Rice  v.  Davis,  supra;  Raisin  v.  Clark, 
supra;  Lynch  ▼.  Fallon,  supra;  Bollman  v. 
Loomis,  41  Conn.  581;  Capener  v.  Hogan,  40 
Ohio  St  203;  Everhart  v.  Searle,  71  Pa.  256; 
Bell  y.  McConnell,  supra.  The  case  of  Tewks- 
bury  v.  Spruance,  75  111.  187,  to  which  we  are 
referred  by  appellee,  is  not  in  conflict  with 
this  statement  of  the  law.  There  agents 
were  employed  to  purchase  wheat  and  It  was 
held  that  they  could  not  turn  over  to  their 
principal  wheat  held  by  the  agents,  even  if 
they  charged  no  more  than  the  market  price, 
unless  they  disclosed  the  fact  to  the  principal. 
If  the  fact  was  so  disclosed,  and  the  princi- 
pal accepted  the  wheat,  of  course  there  could 
be  no  ground  of  complaint. 

It  follows  that  Instruction  No.  2,  given  on 
the  part  of  appellee,  is  wrong,  in  that  it  ad- 
vises the  jury  that  Evans  may  recover  if  the 
Universal  Gas  Company  knew  of  the  con- 
tract with  Smythe,  "and  with  such  knowl- 
edge, did  not  object."  The  law  requires  more 
than  knowledge  and  a  failure  to  object  It 
requires  either  approval  of  the  contract  at  or 
before  the  time  it  was  entered  Into  with 
Smythe,  or  ratification  of  the  act  of  the  agent 
with  full  knowledge  of  all  material  facts 
after  It  was  entered  into. 

Appellants  complain  of  the  refusal  of  In- 
structions numbered  7,  8,  9,  and  10.  The  sev- 
enth is  to  the  effect  that  there  con  be  no  re- 
covery unless  it  appears  from  the  evidence 
that  Smythe  received,  as  profits  from  said 
contract,  some  "certain,  definite,  and  fixed 
amount"  We  think  this  Instruction  was  apt 
to  mislead  the  jury  by  conveying  to  them  the 
idea  that  there  could  be  no  recovery  unless 
the  evidence  fixed  the  exact  amount  which 
Smvtbe  received.  If  the  claimant  was  en- 
titled to  recover,  on  his  theory  of  the  case  he 
could  recover  one-half  of  whatever  amount 
Smythe  received,  and  to  entitle  him  to  re- 
cover It  was  not  necessary  the  evidence 
should  fix  with  absolute  certainty  the  amount 
of  profits  received  by  Smythe;  that  is,  if  it 
were  shown  that  Smythe  received  as  profits 
some  indefinite  amount  which,  however,  was 
shown  to  be  in  excess  of  $100,000,  then  ths 
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claimant,  If  entitled  to  recover  one-ball  there- 
of, would  be  entitled  to  recover  $50,000,  even 
though  the  evidence  did  not  fix  the  exact 
amount  of  profits  received  by  Smythe. 

The  eighth  Instruction  proceeds  on  the 
theory  that  If  the  Jury  find,  from  the  evi- 
dence, that  there  was  a  partnership  between 
Evans  and  Smytbe,  then  there  can  be  no  re- 
covery In  this  suit  unless  there  was  a  settle- 
ment of  the  partnership  affairs  in  the  life- 
time of  Smythe.  There  was  nothing  in  the 
evidence  on  which  to  base  this  instruction. 
Claimant's  contention  was  that  he  was  to  be 
paid  for  his  services  one-half  of  Smythe's 
profits.  This  would  not  make  them  partners. 
Burton  v.  Goodspeed,  69  111.  237. 

The  latter  part  of  the  ninth  instruction 
is  that,  "if  you  should  find,  from  the  evi- 
dence herein,  that  the  claimant,  Charles  H. 
Evans,  was  the  superintendent  or  engineer 
of  the  Universal  Gas  Company  at  the  time 
of  the  performance  or  carrying  out  of  the 
contract  for  the  construction  of  a  gas  plant 
for  the  said  company,  and  that  the  said 
Charles  H.  Evans  was,  by  his  agreement  with 
the  contractor  for  the  said  work,  to  receive 
a  portion  of  the  profits  which  said  contractor 
was  to  receive  or  might  derive  out  of  the 
said  contract,  then  that  the  said  law  relat- 
ing to  public  policy  would  bar  the  said  Evans 
from  recovering  .upon  his  said  contract  for 
the  recovery  of  the  said  profits  or  any  part  or 
portion  thereof,  and  that  in  such  case  your 
•  verdict  must  be  for  the  estate  of  Andrew  E. 
Smythe,"  and  as  quoted  lays  down  the  law 
correctly;  but  it  was  preceded  by  an  ab- 
stract proposition  of  law,  in  the  first  part  of 
the  instruction,  in  reference  to  an  agent  pla- 
cing himself  in  a  position  where  his  posi- 
tion would  afford  him  an  opportunity  to  spec- 
ulate in  trust  property— wholly  Inapplicable 
here— and  the  instruction  was  therefore  prop- 
erly refused. 

The  tenth  contained  the  same  vice  as  the 
seventh. 

As  the  case  must  be  submitted  to  another 
Jury,  we  deem  it  proper  to  pass  on  three  ques- 
tions arising  in  reference  to  the  admissibility 
of  evidence.  Appellee  argues,  and  it  is  stat- 
ed in  the  opinion  of  the  Appellate  Court, 
that  "Smythe  paid  Evans  $30,000  on  account, 
pursuant  to  the  terms  of  their  contract." 
Evans,  in  the  statement  of  his  claim  filed  In 
the  probate  court,  gives  credit  for  the  sum 
of  $30,000  paid  him  by  Smythe  in  the  lifetime 
of  the  latter.  There  is  no  other  evidence  of 
such  a  payment,  and  it  is  scarcely  necessary 
to  say  that  this  is  not  evidence  against  ap- 
pellants. 

The  appellants  offered  the  inventory  in  the 
estate  of  Smythe,  filed  by  Evans  on  Decem- 
ber 7.  1897,  and  an  account  current  made  by 
the  claimant  as  administrator  of  the  estate 
of  Smythe,  filed  in  the  probate  court  of  Cook 
county  on  February  27,  1900,  which  showed 
disbursements  prior  to  the  filing  of  this  claim 
which  would  reduce  the  available  assets  in 


the  hands  of  the  administrator,  as  we  under- 
stand, to  some  amount  between  $55,000  and 
$60,000,  which  Is  less  than  the  amount  of 
this  claim.  They  also  ottered  in  evidence 
certified  copies  of  two  orders  of  distribution 
in  Smythe's  estate  entered  In  the  probate 
court  one  on  October  12,  1897,  and  the  other 
on  December  22,  1897,  both  of  which  recite 
that  they  are  made  upon  the  petition  of  the 
administrator.  *The  first  directs  the  disburse- 
ment of  $20,000  to  the  heir  at  law.  The  sec- 
ond orders  the  investment  of  $2,000  and  the 
distribution  of  $10,000  to  the  heir  at  law, 
the  order  for  the  distribution  to  the  beir  at 
law  in  each  instance  reciting  that  it  be  made 
provided  that  the  sum  specified  be  not  neces- 
sary for  the  purposes  of  administration,  and 
the  report  shows  payments  to  the  heir  at  law 
in  excess  of  $20,000  prior  to  the  time  when 
appellee's  claim  was  filed  in  the  probate 
court.  These  transactions,  unexplained,  are 
inconsistent  with  the  existence  of  a  claim 
in  favor  of  the  administrator  for  $82,000. 
The  natural  thing  for  an  administrator  to  do 
would  be  to  keep  in  his  hands  sufficient 
funds  to  meet  the  known  liabilities  of  the 
estate.  The  account  current  which  was  of- 
fered in  evidence,  and  which  appears  in  the 
transcript,  shows  that  Evans  entered  upon 
the  administration  of  this  estate  at  least  as 
early  as  October  12,  1897.  He  did  not  file 
his  claim  until  September  21,  1899.  He 
says  by  his  counsel  in  this  case  that  the  mere 
fact  that  he  did  not  object  "to  the  entry 
of  two  orders  for  payment  to  the  heirs  of 
sums  that  should  have  been  retained  to  apply 
to  bis  claim  is.  not  evidence  against  his 
claim,"  from  which  we  understand  there  is 
no  question  but  that  it  appears  from  the 
offered  documents  that  he  made  such  dis- 
tribution to  the  heir  at  law  that  the  assets 
in  his  hands  were  thereby  reduced  to  an 
amount  insufficient  to  meet  bis  own  claim  if 
allowed. 

In  the  case  of  Johnson  v.  Gillett,  52  m. 
358,  where  an  administrator  asserted  that 
he  had  paid  and  satisfied  all  the  claims 
against  the  estate  except  a  claim  In  his  own 
favor,  which  he  filed  against  the  estate,  and 
averred  that  he  .had,  in  the  payment  of  such 
other  claims,  exhausted  the  personal  estate, 
this  court  said  (page  361):  "It  is  the  acknowl- 
edged duty  of  all  courts,  when  the  claims  of 
an  administrator  are  preferred  against  an 
estate  he  represents,  that  all  matters  pertain- 
ing to  it  and  to  the  administration  of  the 
estate  should  be  closely  scrutinized.  Such 
is  the  relation  he  bears  to  the  estate,  and  to 
all  the  parties  Interested  In  it  that  courts 
can  hardly  be  too  careful  and  scrutinizing, 
so  that  the  true  facts  and  the  real  condition 
of  the  estate  and  the  acts  and  doings  of  the 
administrator  can  be  readily  seen  and  easily 
comprehended  by  those  in  interest"  We 
think  the  court  should  have  received  In  evi- 
dence the.  inventory,  the  account  current, 
and  the  orders.    The  latter,  however,  should 
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be  preceded  by  the  petitions  upon  which  they 
were  based,  if  such  petitions  are  in  existence; 
and  If  they  are  not  in  existence,  or  cannot 
.be  found,  then  proof  of  their  contents,  if  it 
is  to  be  had,  should  be  made  before  the  ad- 
mission of  the  orders. 

Harry  Flyton  was  bookkeeper  for  the  Con- 
tinental Contract  Company.  The  books  of 
that  corporation  pertaining  to  the  construc- 
tion of  this  gas  plant  have  never  been  closed, 
so  as  to  show  the  amount  of  profits  realized. 
Flyton  made  a  statement  from  the  books,  and 
was  permitted,  over  objection,  to  testify,  aft- 
er refreshing  his  memory  from  that  state- 
ment, what  the  amount  of  the  profits  was. 
Appellants'  brief  does  not  present  the  matter 
so  that  we  can  understand  precisely  what 
was  done  in  the  court  below.  These  books 
were  competent  evidence.  It  is  also  proper, 
for  the  convenience  of  the  Jury,  to  take  the 
evidence  of  a  bookkeeper,  accountant,  or 
other  person  skilled  In  work  of  that  char-, 
acter,  to  show  the  footing  of  a  column  of 
figures,  or  to  show  the  result  of  any  calcula- 
tion from  a  complicated  set  of  figures  which 
cannot  be  readily  carried  in  mind  by  the 
Jury,  where  the  calculation  is  purely  mathe- 
matical. In  making  these  figures  from  these 
books  the  only  thing  which  it  was  proper 
to  show  by  Flyton  was  the  footings  or  other 
results  obtained,  in  figures.  His  statement, 
based  upon  his  examination  of  the  books, 
that  the  profits  were  a  certain  sum,  is  a  con- 
clusion, and  inadmissible.  It  is  for  the  Jury 
to  ascertain  from  the  evidence  what  profits 
were  received  by  Smythe,  If  any. 

The  Judgments  of  the  Appellate  and  cir- 
cuit courts  will  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  for  further  pro- 
ceedings In  conformity  with  the  views  herein 
expressed. 

Reversed  and  remanded. 


(209  III.   448) 

GLOS  v.  PATTERSON. 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

EJECTMENT  —  TRIAL— PLEAS  DENYING  POSSES- 
SION—TIME  OF  PRESENTATION— PREJUDICIAL 
EUROS  —  DEMAND  —  NECESSITY — DEFENDANTS 
NOT  IN  POSSESSION  —  EVIDENCE  —  LOST  IN- 
STRUMENTS—ABSTRACTS OP  TITLE. 

%.  In  ejectment  one  made  a  party  defend- 
ant under  section  6  of  the  ejectment  act  (Hurd's 
Rev.  St.  1901,  c  45),  as  one  not  in  possession 
of  the  premises,  and  who,  on  the  trial,  was  not 
claimed  to  have  been  in  possession,  was  not  in- 
jured by  the  denial  of  his  motion  for  leave  to 
file  a  verified  plea  denying  possession. 

2.  In  ejectment  a  motion  for  leave  to  file  a 
verified  plea  denying  possession  is  not  presented 
in  time,  when  not  made  until  the  case  is  called 
for  trial,  and  without  excuse  offered  for  failure 
to  present  it  sooner.  ! 

3.  Under  Hurd's  Rev.  St.  1901,  c.  116,  8  29, 
providing  that  when  a  party  shall  testify  or 
make  affidavit  that  the  originals  of  deeds  relat- 
ing to  land  are  lost,  such  party  may  offer,  as 

'  evidence,  any  abstract  of  title  or  letterpress 
copies  thereof,  made  in  the  ordinary  course  of 
business,  prior  to  such  loss,  and  any  extracts  or 


minutes  which  were  at  the  date  of  loss  in  the 
possession  of  persons  engaged  in  the  business 
of  making  abstracts  of  title  for  hire,  affidavits 
showing  the  loss  of  original  deeds  and  records 
by  fire,  and  memoranda  which  were  stated  by 
the  affidavits  to  be  true  copies  of  abstracts  of 
title,  and  of  books  of  original  entry,  and  of 
minutes  taken  from  books  and  indices,  in  the 
possession  of  a  title  and  trust  company,  were 
properly  admitted  in  evidence,  although  the 
history  of  the  memoranda  or  the  correctness  of 
the  copies  was  not  shown. 

4.  One  jiot  in  possession  of  premises,  but 
made  a  party  to  an  ejectment  because  of  a  claim 
of  interest  in  the  premises  by  reason  of  tax 
deeds,  could  not  complain  that  no  demand  for 
possession  had  been  made  on  the  defendant  in 
possession. 

5.  In  ejectment,  where  the  declaration  alleged 
that  on  a  certain  date  defendant  entered  into 

gossession  of  the  premises,  and  unlawfully  with- 
eld  the  same  from  plaintiff,  and  such  defend- 
ant defaulted,  thereby  confessing  the  allegations 
of  the  declaration,  it  was  unnecessary,  on  the 
trial  against  a  codefendant  not  in  possession,  to 
prove  a  demand  for  possession  made  on  the  de- 
faulting defendant 

Appeal  from  Circuit  Court,  Cook  County; 
F.  A.  Smith,  Judge. 

Action  by  Catherine  Patterson  against 
Adam  S.  GIos  and  another.  From  a  Judg- 
ment for  plaintiff,  defendant  Glos  appeals. 
Affirmed. 

See  68  N.  B.  443. 

Enoch  J.  Price,  for  appellant  William 
Gibson  and  F.  W.  Becker,  for  appellee. 

WILKIN,  J.  On  November  9,  1898,  appel- 
lee brought  suit  In  ejectment  In  the  circuit 
court  of  Cook  county  against  George  Lotz 
and  Adam  S.  Glos  to  recover  possession  of 
lot  24,  block  11,  In  the  city  of  Chicago.  A 
trial  by  jury  on  July  22,  1901,  resulted  in  a 
Judgment  for  the  plaintiff  for  possession  of 
the  premises,  from  which  an  appeal  was 
prosecuted  to  this  court,  and  the  Judgment 
below  was  affirmed.  See  204  111.  640,  68  N. 
E.  443.  Within  a  year  after  the  entry  of 
that  judgment  the  defendant  Glos  paid  the 
costs  and  took  a  new  trial  under  the  stat- 
ute. A  Jury  being  waived,  a  trial  was  had 
before  the  court,  and  judgment  again  render- 
ed on  December  31,  1902,  in  favor  of  the 
plaintiff,  and  the  defendant  again  appeals. 

A  statement  of  the  facts  of  the  case  will 
be  found  in  our  former  opinion  (Glos  v.  Pat- 
terson, 204  111.  640,  68  N.  E.  443);  also  the 
questions  then-  presented  for  our  decision. 

At  the  beginning  of  the  trial  upon  which 
the  judgment  now  appealed  from  was  ren- 
dered, defendant  entered  a  motion  for  leave  to 
file  a  verified  plea  denying  possession,  which 
was  overruled  by  the  court  and  renewed  at 
the  close  of  all  the  evidence,  and  again 
denied.  It  is  insisted  by  counsel  for  appel- 
lant that  such  a  plea  was  proper  In  order 
to  make  the  issues  conform  to  the  proof. 
It  is  impossible  to  see  what  Injury  could 
have  resulted  to  the  defendant  on  account 
of  the  absence  of  such  a  plea.  He  was  made 
a  party  defendant  under  section  6  of  the 
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ejectment  act  (Hurd's  Rev.  St  1901,  c.  45), 
as  one  not  In  possession  of  the  premises 
sued  for,  and  It  was  not  claimed  or  pre- 
tended upon  the  trial  that  he  was,  or  ever 
had  been,  In  possession.  What  purpose, 
then,  would  his  plea  have  served  denying 
possession?  Neither  was  the  plea  presented 
In  apt  time,  the  motion  not  being  made  un- 
til the  case  was  called  for  trial,  and  no  ex- 
cuse offered  for  the  failure  to  present  it  soon- 
er. Phenlx  Ins.  Co.  v.  Stocks,  149  111.  819, 
36  N.  E.  408. 

On  the  trial  plaintiff  attempted  to  show 
a  connected  paper  title  derived  from  the 
government,  but,  except  one  certified  copy 
from  the  general  land  office,  all  the  links  in  her 
chain  of  title  prior  to  the  fire  of  1871  were 
shown  by  an  affidavit  of  William  Gibson  as 
to  the  loss  of  the  original  deeds  and  the 
destruction  by  fire  of  the  original  records, 
followed  by  two  affidavits  of  Henry  H.  Han- 
dy, one  having  an  annexed  memorandum 
which  the  affidavit  stated  was  a  true  copy  of 
an  abstract  of  title  in  the  possession  of  the 
Title  Guarantee  &  Trust  Company,  and  an- 
other affidavit  having  an  annexed  memoran- 
dum which  the  affidavit  stated  was  a  true 
copy  from  a  book  of  original  entry  formerly 
belonging  to  Jones  &  Sellars,  and  now  in 
the  possession  of  the  Title  Guarantee  & 
Trust  Company.  There  was  also  an  affidavit, 
with  memorandum  attached,  made  by  Harri- 
son B.  Riley,  which  stated  that  the  memo- 
randum was  a  true  copy  of  an  abstract  and 
minutes  taken  from  books  and  Indices  for- 
merly belonging  to  Chase  Bros,  and  Shortall 
&  Hoard,  etc.,  now  in  the  possession  of  the 
Title  Guarantee  &  Trust  Company.  No  evi- 
dence was  offered  to  show  the  history  of 
these  memoranda  or  the  correctness  of  the 
copies,  and  appellant  claims  that  the  pre- 
liminary proofs,  as  made,  were  insufficient, 
under  the  statute,  to  admit  the  secondary  evi- 
dence. 

Section  29,  c.  116,  Hurd's  Rev.  St  1901,  p. 
1429,  provides,  in  substance,  that  whenever, 
upon  the  trial  of  any  suit  any  party,  or  his 
agent  or  attorney,  shall,  orally  in  court  or 
by  affidavit  filed,  testify  and  state  under 
oath  that  the  originals  of  any  deeds  or  rec- 
ords relating  to  any  land  or  title  in  con- 
troversy are  lost  or  destroyed,  or  are  not* 
within  the  power  of  the  party  to  produce 
the  same,  it  shall  be  lawful  for  such  party 
to  offer  as  evidence  any  abstract  of  title  or 


letterpress  copy  thereof  made  in  the  ordinary 
course  of  business  prior  to  such  loss  or  de- 
struction, and  it  shall  also  be  lawful  for  any 
such  party  to  offer  extracts  or  minutes  which 
were  at  the  date  of  such  destruction  or  loss 
in  the  possession  of  persons  then  engaged  In 
the  business  of  making  abstracts  of  title 
for  others  for  hire.  We  think  the  affidavits 
offered  in  evidence  as  to  the  destruction  of 
the  deeds  and  records,  and  the  letterpress 
copies  as  offered,  were  in  substantial  com- 
pliance with  this  statute,  and  the  court  com- 
mitted no  error  in  admitting  them.  Russell 
v.  Mandell,  73  111.  136;  Miller  v.  Shaw,  103 
111.  277;  Chicago  &  Alton  Railroad  Co.  v. 
Keegan,  152  111.  413,  39  N.  E.  33;  Cooney  v. 
Booth  Packing  Co.,  169  IU.  370,  48  N.  E.  40C. 

It  is  next  Insisted  by  the  appellant  that 
the  Judgment  below  was  erroneously  enter- 
ed, for  the  reason  that  no  demand  for  pos- 
session was  made  upon  Lotz  before  the  com- 
mencement of  the  suit  This  point  was  pass- 
ed upon  In  the  former  case  (204  111.  540, 
68  N.  E.  443),  and  what  we  there  said  ap- 
plies to  this  appeal,  not  as  res  Judicata,  but 
because  the  question  was  there  decided, 
and  nothing  is  here  shown  to  question  the 
correctness  of  that  decision.  The  declaration 
alleges  that  on  the  9th  day  of  November, 
1898,  Lotz  entered  into  possession  of  said 
premises  and  unlawfully  withheld  from  the 
plaintiff  the  same.  To  this  declaration  Lotz 
permitted  his  default  to  be  entered,  thus 
confessing  the  allegations  of  the  declaration 
as  true.  The  appellant  was  only  made  a 
party  defendant  because  he  claimed  some 
title  or  interest  In  the  premises  by  reason  of 
his  tax  deeds.  '  It  was  admitted  In  the  record 
that  he  was  not  in  possession  and  bad  never 
been  In  possession,  and  had  never  made  any 
attempt  to  get  in  possession.  Therefore  the 
question  of  the  possession  of  Lotz,  and  any 
demand  that  might  have  been  made  upon 
him,  in  no  way  affected  the  title  or  Interest 
of  appellant,  and  he  therefore  was  in  no 
position  to  make  any  complaint  that  a  de- 
mand was  not  made  upon  Lotz,  even  If  such 
demand  had  been  necessary  under  the  plead- 
ings in  the  case.  As  the  record  now  stands, 
no  demand  was  necessary  upon  Lotz,  and. 
for  this  reason  the  appellant  has  no  cause  for 
complaint. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  of  the  circuit  court  will 
be  affirmed.    Judgment  affirmed. 
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(178  N.  T.  891) 

VALENTINE  t.  HEALEY  et  al. 
(Court  of  Appeals  of  New  York.    May  3,  1904.) 

TENANTS  IN   COMMON— HOLDING  OVMH- LIA- 
BILITIES. 

X.  A  tenant  in  common  can,  in  opposition  to 
his  co-tenant,  permit  a  firm  of  which  he  is  a 
member,  and  which  had  a  lease  of  the  premises 
for  a  year,  to  continue  in  possession  temporarily 
without  subjecting  it  to  the  liabilities  of  an  or- 
dinary tenant  holding  over. 

Parker,  a  J.,  and  O'Brien,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Henry  O.  Valentine  against  War- 
ren  M.  Healey  and  others.  From  a  judgment 
of  the  Appellate  Division  (78  N.  Y.  Supp. 
1149)  reversing  a  judgment  in  favor  of  de- 
fendants, they  appeal.    Reversed. 

Elihu  Boot  and  Robert  Thorne,  for  appel- 
lants.   John  Notman,  for  respondent 

CULLEN,  J.  The  action  was  brought  to 
recover  a  quarter's  rent  of  certain  premises 
in  the  city  of  New  York,  owned  by  the  plain- 
tiff and  the  defendant  Healey  as  tenants  in 
common,  the  plaintiff  owning  three-quarters 
and  the  defendant  Healey  one-quarter.  In 
May,  1891,  the  plaintiff  and  Healey  by  a 
written  lease  demised  the  premises  to  a  Arm 
composed  of  said  Healey  and  the  defendant 
Zabrlskle  for  the  term  of  one  year  at  the 
annual  rent  of  $8,500,  payable  quarterly,  with 
the  privilege  to  the  defendants  of  continuing 
the  lease  for  two  years  more  upon  giving  no- 
tice In  writing  to  the  owners  on  or  before 
February  1,  1892.  Notice  to  renew  was  not 
given.  The  relations  between  the  plaintiff 
and  Healey  were  unfriendly.  On  April  29, 
1892,  Healey  &  Co.  wrote  two  letters,  one  to 
the  plaintiff  and  one  to  the  defendant  Healey, 
Informing  each  that  as  indicated  by  their 
.failure  to  exercise  the  option  reserved  In  the 
lease,  they  did  not  Intend  to  renew  It  They 
further  stated  that,  understanding  the  prem- 
ises had  not  been  rented  for  the  coming  year, 
they  would  be  pleased  to  occupy  the  same  for 
a  few  weeks  from  the  1st  of  May  paying  a 
pro  rata  rent  for  such  use  and  occupation. 
On  the  following  day  the  plaintiff  replied  In 
writing:  "You  have  been  already  informed 
that  I  would  renew  the  lease  of  the  factory 
for  one  year  at  the  same  rent  as  In  the  pres- 
ent lease,  but  would  not  let  It  for  a  shorter 
period.  As  your  letter  only  repeats  your  re- 
quest for  a  few  weeks  occupancy  from  May 
first  my  answer  repeats  my  refusal  to  grant 
it  Yours  truly,  Henry  C.  Valentine."  The 
defendant  Healey  replied  to  the  letter  of 
Healey  &.Co.  as  follows:  "You  are  at  liber- 
ty to  continue  to  occupy  the  premises  at  a 
pro  rata  rent  for  the  period  of  such  occu- 
pancy. This  privilege  Is  accorded  you  only 
with  the  understanding  and  agreement  that 
such  occupancy  Is  to  be  terminated  on  a 
week's  notice  from  either  party,  In  order  that 
we  may  take  advantage  of  any  opportunity 
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that  may  offer  to  rent  the  premises  for  the 
entire  year.  Very  truly,  Warren  M.  Healey." 
Other  correspondence  was  had  between  the 
parties,  the  details  of  which  are  not  neces- 
sary to  the  disposition  of  this  case.  The  de- 
fendants continued  to  occupy  the  premises 
for  some  weeks  after  the  expiration  of  the 
lease,  and  then  removed  from  the  premises. 
The  learned  judge  at  Trial  Term  dismissed 
the  complaint  on  the  authority  of  the  decision 
of  this  court  on  a  previous  appeal  in  the  ac- 
tion, reported  In  158  N.  Y.,  at  page  369,  52 
N.  E.  1097,  43  L.  R.  A.  667.  The  Appellate 
Division,  by  a  divided  court  reversed  the 
judgment  and  ordered  a  new  trial.  From 
that  order  this  appeal  Is  taken. 

We  are  of  opinion  that  the  disposition  of 
this  case  is  necessarily  controlled  by  our  pre- 
vious decision.  The  theory  on  which  the  ac- 
tion Is  brought  Is  that  where  a  tenant  re- 
mains In  possession  after  the  termination  of 
his  lease,  the  landlord  may,  at  his  option, 
hold  him  as  a  tenant  for  another  year  upon 
the  terms  of  the  prior  lease,  and  that  such  is 
the  general  rule  there  Is  no  doubt  Haynes 
v.  Aldrich,  133  N.  Y.  287,  31  N.  E.  94, 28  Am. 
St  Rep.  636.  But  on  the  previous  appeal 
this  court  held,  through  Halght  J.,  who 
wrote  the  prevailing  opinion,  that  the  gen- 
eral rule  does  not  apply  to  a  case  where  the 
tenant  holding  over' Is  a  tenant  in  common 
owning  an  interest  in  the  premises.  It  Is 
true  that  the  opinion  proceeded  also  on  the 
further  ground  that  as  it  appeared  that  the 
written  lease  was  executed  by  the  defendant 
Healey  alone  (which  is  now  shown  not  to  be 
the  fact).  It  might  be  assumed  that  he  was 
the  agent  for  the  plaintiff,  and  was  author- 
ized to  treat  with  the  defendants  as  to  the 
terms  on  which  they  might  remain  in  posses* 
slon  of  the  premises.  This  latter  ground  is 
now  wholly  eliminated,  for  it  appears  that 
the  plaintiff  refused  to  consent  to  the  de- 
fendants remaining  In  possession  of  the 
premises  unless  the  same  were  taken  for  an- 
other year.  But  the  two  grounds  on  which 
the  judgment  of  the  court  was  based  were 
entirely  independent,  and  the  fact  that  In 
the  present  record  one  of  the  legal  proposi- 
tions determined  is  no  longer  applicable  In  no 
way  affects  the  determination  of  the  other. 

It  must  be  now  assumed  that  Healey,  in 
authorizing  his  firm  to  remain  in  possession 
of  the  premises,  acted  in  direct  opposition 
to  the  will  of  his  co-tenant,  the  plaintiff,  and 
the  only  question  presented  is  whether,  by 
his  title  as  tenant  in  common,  he  had  power 
to  suffer  the. firm  to  remain  in  possession 
without  subjecting  it  to  the  liabilities  that 
ordinarily  obtain  where  a  tenant  holds  over. 
This  question  was  decided  by  the  courts  of 
this  state  as  early  as  McKay  v.  Mumford, 
10  Wend.  351.  There  the  plaintiffs  and  E. 
Mumford,  one  of  the  defendants,  were  ten- ' 
ants  In  common  of  a  grist  mill,  each  owning 
one  moiety.  The  plaintiffs  leased  their  half 
of  the  mill  to  the  defendants,  their  co-tenant 
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E.  Mumford  and  one  W.  Mumford,  for  the 
term  of  nine  months.  The  defendants  re- 
mained In  occupation  of  the  whole  mill  after 
the  expiration  of  the  lease,  and  the  action 
was  brought  to  recover  for  use  and  occupa- 
tion the  amount  reserved  as  rent  In  the  lease. 
It  was  there  held  that  such  continuance  In 
possession  by  a  tenant  in  common  or  under 
the  authority  of  a  tenant  in  common  did  not 
operate  as  a  renewal  of  the  lease  at  the  elec- 
tion of  bis  co-tenant  It  was  there  said  by 
Judge  Nelson:  "The  fact  of  his  [a  tenant 
In  common]  not  leaving  possession  does  not 
authorize  the  inference  that  he  still  intends 
to  hold  under  the  lease;  on  the  contrary,  the 
presumption  is  that  he  holds  under  his  own 
title,  which  gives  blm  a  right  to  the  pos- 
session and  enjoyment  of  the  whole  estate, 
liable,  however,  to  account  to  his  co-tenant 
at  law.  This  presumption  of  possession  by 
virtue  of  his  own  title  may  undoubtedly  be 
rebutted,  and  then  he  would  hold,  as  to  the 
moiety  of  his  co-tenant,  as  any  other  tenant, 
and  subject  to  the  same  rules  at  law.  But 
evidence  that  E.  Mumford  intended  or  avow- 
ed his,  intention  to  hold  in  defiance  of  the 
plaintiffs  and  In  exclusion  of  their  rights 
does  not  rebut  the  presumption  that  he  holds 
under  his  own  title;  it  confirms  it.  •  •  • 
There  should  be  evidence  showing,  either 
expressly  or  impliedly,  ja.  recognition  of  the 
holding  after  the  term  as  tenant  to  the  plain- 
tiffs, or,  in  other  words,  an  intention  to  hold 
under  the  agreement  or  with  the  assent  of 
the  plaintiffs,  and  not  merely  a  possession 
entirely  consistent  with  his  common-law 
rights."  In  principle  the  case  cited  Is  on 
all  fours  with  the  one  before  .us.  There, 
as  here,  the  tenants  who  it  was  claimed  held 
over  were  not  only  the  co-tenants  of  the 
lessors,  but  also  a  third  party,  the  partner 
of  the  co-tenant,  and  the  possession  retained 
was  that  of  the  whole  premises.  If  there 
be  any  difference  between  the  two  cases  it 
lies  in  this:  that  in  the  McKay  Case  the 
lease  was  only  of  the  undivided  share  of  the 
lessor,  which  the  tenant  never  offered  to  sur- 
render to  his  lessor  at  the  expiration  of  the 
demised  term,  while  here  the  lease  was  of 
the  whole  property,  executed  by  both  the 
tenants  In  common.  If  the  difference  in  cir- 
cumstances justifies  any  distinction  in  prin- 
ciple, that  distinction  would  operate  in  favor 
of  the  defendants,  for  Healey  could  be  under 
no  obligation  to  surrender  his  undivided 
fourth  to  the  plaintiff.  The  authority  of  Mc- 
Kay v.  Mumford  has  never  been  impaired 
by  any  subsequent  decision  in  this  state,  but, 
on  the  contrary,  the  case  itself  was  approv- 
ed by  this  court  on  the  previous  appeal  in 
this  action.  It  has  been  recognized  as  a  cor- 
rect exposition  of  the  law  in  Rockwell  v. 
Luck,  32  Wis.  71,  and  in  Freeman  on  Coten- 
ancy, g  258,  and  we  are  referred  to  no  au- 
thority in  this  country  to  the  contrary.  It 
may  be  that  in  the  present  case  the  action 
of  the  defendant  Healey  has  been  prejudi- 
cial to  the  interests  of  his  co-tenant,  the 


plaintiff,  though  there  is  no  proof  of  that 
in  the  present  record,  as  the  owners  seem  to 
have  been  unable  to  lease  the  premises  to 
any  third  party,  and  the  defendant  Healey 
remains  liable  to  account  for  any  profit  he 
has  reaped  by  the  use  of  the  property  In  ex- 
cess of  his  share.  If,  however,  such  be  the 
fact,  it  is  one  of  the  unfortunate  results  of 
common  ownership  of  property.  An  obsti- 
nate or  hostile  tenant  in  common  may  sub- 
ject his  co-tenants  to  inconvenience  and 
often  loss.  If  so,  there  is  always  open  a 
remedy  to  the  co-tenants— an  action  may  be 
brought  for  the  partition  of  the  common 
property.  But  we  do  not  see  how  the  plain- 
tiff can  succeed  in  this  case  without  over- 
turning the  settled  rules  of  law  regulating 
the  tenure  of  property  by  tenants  in  com- 
mon. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  judgment  of  the  trial 
court  affirmed,  with  costs. 

O'BRIEN,  J.  (dissenting).    In  this  case  the 
plaintiff  was  the  owner  of  three-fourths  of 
the  demised  premises.    The  defendant  Hea- 
ley was  the  owner  of  the  other  fourth,  and 
a  member  of  the  firm  that  went  into  pos- 
session of  the  premises  under  a  written  lease, 
agreeing  to  pay  a   stipulated   rent,   three- 
fourths  of  it  to  the  plaintiff,  and  to  surren- 
der possession  of  the  premises  at  the  ex- 
piration of  the  term.    The  legal  question  pre- 
sented Is  this:   Can  the  defendant  Healey's 
firm,  after  having  entered  as  tenants  under 
the  lease,  upon  the  authority  of  a  letter  from 
him  written  before  the  expiration  of  the  de- 
mised term,  remain  in  possession  of  the  de- 
mised premises  after  the  expiration  of  the 
term  indefinitely  without  payment  of  rent, 
and  without  incurring  the  legal  obligation 
arising  out  of  the  relation  of  landlord  and 
tenant  to  be  liable  for  rent  for  another  year? 
Of  course,  it  Is  elementary  law  that  a  ten- 
ant for  a  year  who  holds  over  after  the  ex- 
piration, of  the  term  becomes  a  tenant  for 
another  year  at  the  option  of  the  landlord. 
But  It  is  said  that  the  presence  of  Healey, 
the  co-tenant  in  the  firm  or  legal  entity  which 
became  tenant  under  the  lease,  changes  this 
rule,  and  that  during  the  existence  of  the 
lease  he  has  the  power  to  extend  the  right 
of  possession  indefinitely,  and  that,  too,  with- 
out any  obligation  to  pay  any  rent  whatever. 
It  is  argued  that  this  court  on  a  former 
appeal   decided  just  that  proposition,   and 
hence  we  are  bound  to  decide  In  the  same 
way  now  upon  the  principle  of  stare  decisis. 
I  do  not  think  that  this  court  has  ever  de- 
cided any  such  proposition,  and,  if  it  is  law 
at  all,  it  will  have  to  be  promulgated  now 
for  the  first  time. 

A  brief  review  of  the  history  of  this  case 
will  show  very  clearly  that  this  statement  la 
correct  This  case  first  came  before  the  Ap- 
pellate Court  nearly  10  years  ago.  Valen- 
tine v.  Healey,  86  Hun,  259,  33  N.  Y.  Snpp. 
240.     That  was   an  appeal   to  the  General 
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Term  from  a  decision  of  the  trial  court  dis- 
missing the  complaint  It  was  held  that  the 
cases  In  this  court  establish  the  rule  that 
where  a  tenant  In  common  Is  In  exclusive 
possession  of  the  common  property  oy  virtue 
of  his  own  title  he  is  not  liable  for  rent  to 
his  co-tenant  But  It  was  also  held  that  this 
rule  did  not  apply  to  this  case,  inasmuch  as 
Healey  was  not  in  exclusive  possession  as 
owner,  but  was  merely  a  member  of  a  firm 
that  was  In  possession  as  tenant  under  a 
lease.  It  will  be  seen  that  this  proposition 
has  never  been  questioned  In  this  court 
The  Judgment  having  been  unanimously  re- 
versed, came  before  the  Appellate  Division 
again.  Valentine  v.  Healey,  1  App.  Dlv.  502, 
37  N.  Y.  Supp.  287.  The  plaintiff  had  recov- 
ered upon  the  second  trial,  and  on  appeal 
the  Judgment  was  unanimously  affirmed, 
and  in  the  opinion  the  court  said:  "The  let- 
ter written  by  Healey  was  a  consent  that  the 
lessees  might  hold  over,  as  desired  by  them, 
and,  if  be  had  the  power  to  bind  the  plaintiff 
by  such  consent  then  the  ordinary  legal  ef- 
fect of  the  holding  over  was  avoided,  and 
this  action  cannot  be  maintained.  It  is  not 
claimed  that  the  plaintiff  had  any  knowledge 
of  this  correspondence.  The  lease  by  Its 
terms  made  the  rent  payable  to  each  of  the 
tenants  in  common  according  to  their  re- 
spective Interests  In  the  property.  Healey 
was  not  authorized  to  act  for  plaintiff  as  his 
agent  or  otherwise,  and  the  consent  could 
not  be  operative  as  plaintiff's  consent  in  any 
way.  The  only  theory  upon  which  it  can  be 
claimed  that  this  consent  of  Healey's  avoid- 
ed the  legal  effect  of  the  holding  over  is  that 
he  was  a  tenant  In  common  with  plaintiff  as 
owner  of  the  property,  and,  being  such  ten- 
ant in  common,  he  could  give  his  firm  the 
right  outside  of  the  lease,  to  remain  in  the 
occupancy  of  the  property.  At  the  time  this 
consent  was  given,  however,  he  was,  as  we 
have  seen,  not  in  possession  or  occupancy  as 
owner,  but  merely  as  a  tenant  under  the 
lease  as  a  member  of  his  firm.  Such  was 
the  relation  assumed  by  him  and  his  firm  in 
taking  the  lease,  and  they  could  not  change 
this  relation  during  the  term  so  as  to  affect 
the  plaintiff's  rights  under  the  lease  with- 
out his  knowledge  or  consent"  From  that 
decision  an  appeal  was  taken  to  this  court 
Valentine  v.  Healey,  158  N.  Y.  369,  52  N.  E. 
1007,  43  L.  It.  A'.  007.  On  reading  the  pre- 
vailing opinion  of  this  court  on  that  appeal 
it  will  be  seen  that  none  of  the  vital  prop- 
ositions that  had  been  decided  by  the  appel- 
late courts  below  were  questioned  or  over- 
ruled in  any  particular.  After  referring  to 
the  case  of  McKay  v.  Mumford,  10  Wend. 
351,  and  the  principle  there  decided,  the 
court  said:  "This  rule  was  recognized  by 
the  General  Term  in  this  case.  86  Hun,  259, 
33  N.  Y.  Supp.  246.  But  that  court  distin- 
guished that  case  from  this.  Healey  is  not 
the  sole  lessee.  The  lease  ran  to  a  firm  of 
which  be  was  a  member^  In  this  respect 
the  cases  are  distinguishable,  but  we  fall 


to  see  why  Healey,  at  the  termination  of  the 
lease,  may  not  assume  his  authority  over 
the  premises  as  an  owner  and  a  tenant  in 
common.  As  such  tenant  In  common  he  had 
the  right  to  take  and  occupy  the  whole  of 
the  premises  and  preserve  them  from  waste 
or  injury  so  long  as  he  did  not  interfere  with 
the  right  of  his  co-tenant  to  also  occupy  the 
premises."  It  is  clearly  apparent  so  far, 
that  there  was  not  the  slightest  conflict  be- 
tween this  court  and  the  appellate  courts 
below  that  had  previously  passed  upon  the 
case.  But  the  learned  judge  who  wrote  the 
opinion  In  this  court  on  that  occasion  went 
still  farther,  and  stated  this  proposition: 
"There  is  another  view  of  the  case  which 
we  think  may  properly  be  adopted.  It  may 
be  and  doubtless  is  the  law  that  a  tenant 
in  common  cannot  bind  a  co-tenant  without 
his  consent  by  a  contract  or  a  lease  with 
reference  to  the  property  of  which  they  are 
the  owners."  It  is  very  clear  that  that  Is 
precisely  what  Healey  attempted  to  do  as 
disclosed  by  the  record  now  before  us.  Be- 
fore the  demised  term  had  expired,  and  while 
his  firm  was  in  under  a  lease,  without  any 
surrender  of  the  lease,  he  wrote  a  letter  to 
his  firm  giving  it  permission  to  hold  over  in- 
definitely. I  think  it  may  be  safely  as- 
serted that  there  Is  nothing  in  the  opinion  of 
this  court  on  the  former  appeal  that  in  the 
least  supports  any  such  contention.  In  fact 
just  the  contrary  appears  from  the  above 
quotations  in  the  opinion.  I  am  not  able  to 
find  anything  in  it  to  sustain  the  proposition 
now  asserted— that  Healey,  as  a  member  of 
his  firm,  while  In  possession  under  the  lease 
and  before  its  expiration,  could  write  a  let- 
ter to  his  firm  giving,  them  permission  to  re- 
main in  possession  Indefinitely  without  any 
obligation  to  pay  rent  and  thus  bind  the 
plaintiff.  If  there  is  anything  of  that  kind  , 
in  the  opinion,  I  confess  I  have  not  been 
able  to  understand  it  In  quoting  the  lan- 
guage of  the  opinions  I  should  observe  that 
the  italics  are  my  own. 

From  this  review  of  the  judicial  history  of 
this  case,  it  seems  to  me  that  neither  this 
court  nor  any  other  court  ever  decided  the 
propositions  now  asserted  In  the  prevailing 
opinion.  The  truth  is,  and  that  is  perfectly 
plain  from  the  record,  that  when  this  case 
was  here  on  the  former  appeal  it  was  re- 
versed upon  two  questions  which  did  not  in- 
volve the  merits  at  all.  These  questions 
were,  first,  that  Inasmuch  as  plaintiff's  sig- 
nature did  not  appear  upon  the  printed  copy 
of  the  lease  contained  in  the  record,  then  it 
might  be  presumed  that  Healey  executed  the 
lease  for  the  plaintiff  as  his  agent,  and  so 
acted  as  his  agent  throughout;  second,  that, 
being  such  agent  to  make  the  lease,  he  had 
authority  also,  as  agent  for  the  plaintiff,  to 
bind  him  by  giving  the  firm  permission  to 
remain  in  possession  after  the  expiration  of 
the  demised  term,  and  that  as  such  per- 
mission was  evidenced  by  the  letter  which 
was  excluded  at  -the  trial,  the  ruling  in  that 
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respect  was  erroneous.  It  Is  now  admitted 
on  all  sides  that  both  of  these  questions  have 
disappeared  from  the  case,  and  hence  the 
reason  for  the  former  decision  of  this  court 
lias  disappeared  also.  When  this  case  came 
here  on  the  former  appeal  the  appellate  court 
below  bad  decided  twice  that  this  case  was 
not  within  the  principle  of  McKay  v.  Mum- 
ford,  supra.  This  court  did  not  question  the 
correctness  of  that  proposition;  on  the  con- 
trary, it  acquiesced  in  it,  and  went  still  far- 
ther, and  stated  the  proposition  quoted,  and 
which,  if  follbwed  now,  would  require  an 
affirmance  of  the  judgment;  and  I  think  it 
ought  to  be  affirmed,  since  the  equity  and 
justice,  and,  as  it  seems  to  me,  the  law  of 
the  case,  were  on  the  side  of  the  plaintiff. 

6RAT,  HAI6HT,  and  MARTIN,  JJ.,  con- 
cur with  CDLLEN,  J.  PARKER,  C.  J.,  con- 
curs with  O'BRIEN,  J.  W,ERNER,  J.,  ab- 
sent 

Order  reversed,  etc. 

(178  N.  T.  881) 

NEW  YORK  LIFE  INS.  CO.  v.  CASEY  et  al. 

(Court  of  Appeals  of  New  York.    April  26, 
1904.) 

KOBIOAOE    —   EXTENSION— EVIDENCE— RELEASE 
OF  BOBETY. 

1.  The  mere  receipt  from  the  grantee  of  mort- 
gaged premises  by  the  mortgagee  of  interest  3 
days  in  advance  is  no  evidence  of  a  valid  exten- 
sion of  the  time  of  payment  of  the  mortgage, 
where  there  is  no  proof  of  any  agreement  for 
such  extension,  and  2  %  of  the  3  days  were  legal 
holidays. 

2.  Evidence  that  a  mortgagee  directed  an  in- 
crease in  the  rate  of  interest,  which  the  grantee 
of  the  mortgaged  premises  thereafter  voluntarily 
paid,  is  insufbcient,  in  the  absence  of  any  other 
evidence,  to  show  a  valid  agreement  between  the 
mortgagee  and  the  grantee  to  change  the  rate 
without  the  knowledge  or  consent  of  the  surety, 
so  as  to  discharge  him. 

Werner,  Bartlett,  and  Martin,  JJ.,  dissenting. 

Appeal  from  Supreme  Court  Appellate. 
Division,  Third  Department 
■  Action  by  the  New  York  Life  Insurance 
Company  against  John  Casey  and  others. 
From  a  Judgment  of  the  Appellate  Division 
(81  N.  Y.  Supp.  1)  reversing,  as  to  John 
Casey,  a  judgment  In  favor  of  plaintiff,  plain- 
tiff appeals.    Reversed. 

This  action  was  commenced  to  foreclose  a 
mortgage  executed  by  the  defendant  John 
Casey  to  the  plaintiff  to  secure  the  payment 
of  his  bond  for  the  sum  of  $24,000,  and  cover- 
ing certain  real  property  situated  in  the  city 
of  New  York.  The  bond  was  to  become  due 
on  April  5,  1002,  and  bore  Interest  at  the  rate 
of  5  per  cent  per  annum,  payable  on  the  1st 
days  of  January  and  July.  Casey  conveyed 
the  mortgaged  premises,  subject  to  the  mort- 
gage, to  one  Prledberg,  who  in  turn  convey- 
ed them  to  one  Nordenschild.  In  September, 
1893,  while  Nordenschild  was  the  owner  of 


the  property,  the  finance  committee  of  the 
plaintiff  directed  that  the  rate  of  interest  on 
the  bond  and  mortgage  should  be  increased 
to  6  per  cent  on  and  after  October  1,  1S93. 
On  December  29,  1893,  Nordenschild  paid  to 
the  plaintiff  the  Interest  from  July,  1893,  to 
January  1,  1894,  at  the  rate  of  5  per  cent 
from  July  to  October,  and  at  the  rate  of  6  per 
cent  from  October  1st  to  January  1st  It 
Is  admitted  that  the  increase  in  the  rate  of 
interest  and  the  payment  of  such  Increase 
were  made  without  the  knowledge  or  consent 
of  the  defendant  Casey.  It  was  also  ad- 
mitted that  the  value  of  the  mortgaged  prop- 
erty in  1893  was  equal  to  the  amount  of  the 
mortgage  and  accrued  interest  On  Decem- 
ber 15,  1893,  the  rate  of  interest  was  ordered 
to  be  restored  to  the  original  rate  of  5  per 
cent  from  January  1,  1894. 

The  trial  court  found  "that  there  was  no 
agreement  on  the  part  of  the  plaintiff  to 
change  the  rate  of  interest  or  to  extend  the 
time  of  payment  of  the  bond  and  mortgage, 
and  that  the  fact  that  plaintiff  accepted  a 
different  rate  of  interest  than  that  provided 
in  the  bond  and  mortgage  does  not  prove  an 
agreement  to  change  the  rate  of  interest,  and 
that  no  consideration  for  such  an  agreement 
was  shown."  Judgment  was  directed  In  fa- 
vor of  the  plaintiff,  and  that  judgment  on 
appeal  to  the  Appellate  Division  in  the  First 
Department  has  been  reversed  as  to  the  de- 
fendant Casey.  The  order  of  reversal  being 
silent  as  to  its  grounds,  the  determination  of 
that  learned  court  must  be  presumed  to  have 
been  upon  the  law  solely. 

Andrew  Hamilton,  for  appellant  Jacob 
Stelnhardt  for  respondent 

GRAY,  J.  (after  stating  the  facts).  This 
appeal  presents  the  question  whether  the  de- 
fendant Casey,  standing  as  surety  for  the 
payment  of  the  mortgage  debt  was  dischar- 
ged from  his  liability  upon  his  bond  by  the 
transactions  which  took  place  between  the 
plaintiff  and  Nordenschild.  If  such  was  their 
effect,  of  course  a  judgment  for  any  deficien- 
cy arising  upon  a  sale  of  the  mortgaged 
premises  could  not  be  entered  against  him, 
as  was  the  case  here.  The  finding  of  fact  by 
the  trial  court  was  that  there  was  no  agree- 
ment on  the  part  of  the  plaintiff  to  change 
the  rate  of  interest  upon,  or  to  extend  the 
time  of  payment  of,  the  bond.  With  respect 
to  so  much  of  the  question  as  turns  upon  the 
existence  of  any  agreement  by  the  plaintiff 
to  extend  the  time  of  payment  I  concur  'with 
what  was  said  below  by  the  dissenting  jus- 
tices, through  Mr.  Justice  INGRAHAM,  and 
with  what  is  said  by  Judge  WERNER  In  his 
opinion,  and  I  shall  not  continue  that  dis- 
cussion. I  agree  with  the  view  that  there 
was,  in  the  evidence,  sufficient  to  sustain  the 
finding  that  no  such  agreement  was  made 
out  and  therefore  that  it  was  error  for  the 
Appellate  Division  to  reverse  upon  such  a 
ground. 
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But  I  am  also  of  the  opinion  that  the  re- 
versal by  the  court  below  cannot  be  sustained 
upon  the  other  ground— that  there  was  an 
agreement  to  change  the  rate  of  interest, 
whereby   Casey's   liability   was  discharged. 
The  finding  of  fact  is  to  the  contrary,  and  to 
affect  its  conclusiveness,  upon  this  review  by 
us  of  the  order  of  the  Appellate  Division,  we 
nave  nothing  in  the  findings  of  the  decision 
of  the  trial  court,  unless  it  be  found  In  .the 
language  that  "the  fact  that  plaintiff  accept- 
ed a  different  rate  of  interest  than  that  pro- 
vided In  the  bond  and  mortgage  does  not 
prove  an  agreement  to  change  the  rate  of  In- 
terest"   It  Is  not  pretended  that  there  was 
any  evidence  of  .the  making  of  such  an  agree- 
ment, other  than  In  the  action  of  the  plain- 
tiff's finance  committee  in  ordering  an  in- 
crease in  the  rate  of  interest  during  the  six- 
months  interest  period  from  July  to  January, 
to  be  paid  from  October  1st,  and  in  the  pay- 
ment by  the  owner  of  the  mortgaged  proper- 
ty of  the  Increased  rate  for  the  last  three 
months  of  that  Interest  period.    Does  that 
prove  any  agreement,  and,  If  It  should  be 
considered  as  tending  to  prove  one,  what  suf- 
ficient consideration  was  there?    It  is  clear 
that  an  agreement  which  was  unenforceable 
for  want  of  any  consideration  would  not  dis- 
charge the  surety.    The  plaintiff  did  not  bind 
itself  to  do  anything  In  consideration  of  re- 
ceiving on  increased  Interest,  and  the  de- 
fendant does  not  appear  to  have  received  any 
benefit    There  were  no  mutual  promises  dis- 
closed.   If  Nordenschild  chose  to  pay  more 
than  the  bond  and  mortgage  obligated  him 
to  pay  In  the  way  of  Interest,  that  .would  not 
discharge  Casey,  If  there  was  no  valid  agree- 
ment  changing   the   contractual   obligation. 
The  court  Is  not  to  imply  some  agreement 
merely  because  there  was  a  consideration  up- 
on which  one  might  have  rested.    The  agree- 
ment which  was  to  affect  the  principal  con- 
tract must  be  proved  clearly.    The  plaintiff 
might  have  covenanted  with  Nordenschild  to 
extend  the  time  of  payment  or  might  have 
granted  some  Indulgence,  upon  such  a  con- 
sideration; but  It  did  not  do  so,  and  that  Is 
what  the  trial  court  found  as  a  fact    I  am 
quite  unable  to  agree  in  the  view  that  the 
action  of  the  plaintiffs  finance  committee 
and  the  voluntary  payment  by  the  debtor,  un- 
der  the   circumstances  disclosed,   furnished 
the  facts  for  an  inference  of  an  agreement 
The  debtor  was  not  bound  to  pay  at  the  in- 
creased rate  for  the  three  months  of  the  in- 
terest period,  and  he  came  under  no  apparent 
obligation  to  pay  it  thereafter.    As  matter  of 
fact,  the  action  of  the  finance  committee  ap- 
pears to  have  been  annulled,  and  the  fixed 
contract  rate  re-established  for  the  ensuing 
nterest  period. 

for  the  reasons  stated,  I  think  that  the  re- 
versal of  the  Judgment  of  the  trial  court 
was  erroneous,  and  I  advise  that  the  judg- 
nent  of  the  Appellate  Division  should  be 
•eversed,  and  that  the  judgment  of  the  Spe- 
ial  Term  should  be  affirmed,  with  costs  to 


the  appellant  In  this  court  and  In,  the  Ap- 
pellate Division. 

WERNER,  J.  (dissenting).  Upon  this  ap- 
peal It  must  be  presumed  that  the  judgment 
entered  upon  the  decision  of  the  trial  court 
was  reversed  upon  the  law  and  not  upon  the 
facts.  Code  Civ.  Proc.  §  1338.  As  none  of 
the  rulings  upon  evidence  are  presented  for 
our  consideration,  and  as  the  trial  court's 
conclusions  of  law  are  clearly  supported  by 
the  facts  found,  the  only  question  that  sur- 
vives for  our  decision  Is  whether  any  ma- 
terial finding  of  fact  Is  without  evidence  to 
support  it  Nat  Harrow  Co.  v.  Bement  & 
Sons,  163  N.  Y.  505,  57  N.  E.  764. 

The  learned  Appellate  Division  seems  to 
have  based  its  decision  upon  two  grounds: 
(1)  That  the  acceptance  by  the  plaintiff  of 
the  interest  upon  the  bond  and  mortgage  for 
the  last  half  of  the  year  1893,  three  dayB 
before  such  Interest  was  due,  constituted  an 
agreement  to  extend  the  time  of  payment 
of  the  mortgage,  which  extension  wosked  a 
discharge  of  the  respondent  Casey  from  his 
liability  on  the  bond.  (2)  That  the  receipt 
by  the  plaintiff  of  an  increased  rate  of  in- 
terest without  the  knowledge  or  consent  of 
Casey  was  such  a  variation  of  the  terms  of 
the  contract  of  suretyship  assumed  by  the 
latter  as  to  accomplish  the  same  result 

In  respect  to  the  first  question  the  trial 
court  found  as  a  fact  that  there  was  no 
agreement  on  the  part  of  the  plaintiff  to  ex- 
tend the  time  of  payment  of  the  bond  and 
mortgage.  If  there  was  any  evidence  to  sus- 
tain this  finding,  the  Appellate  Division  erred 
in  reversing  It  as  a  matter  of  law.  It  Is  the 
settled  law  of  this  state  that  any  extension 
of  the  mortgage  debt  by  the  creditor,  with- 
out the  knowledge  or  consent  of  the  bonds- 
man, releases  the  latter  to  the  extent  of 
the  value  of  the  land.  Murray  v.  Marshall, 
94  N.  Y.  611;  Antlsdel  v.  Williamson,  165 
N.  Y.  872.  And  this  is  true  although  it  sus- 
pends the  right  of  action  but  a  single  day. 
Place  v.  Mcllvaln,  38  N.  Y.  96,  99,  97  Am. 
Dec.  777;  Dueker  v.  Happ,  67  N.  Y.  464,  472. 
But  to  effect  this  result  there  must  be  a 
valid  agreement  express -or  implied,  between 
the  creditor  and  the  principal  debtor.  Pow- 
ers v.  Silbersteln,  108  N.  Y.  169,  15  N.  E. 
185;  Gary  v.  White,  52  N.  Y.  138.  The  facts 
relating  to  this  question  are  that  on  De- 
cember 29,  1893,  three  days  before  It  was 
due,  the  interest  on  the  mortgage  was  paid 
to  and  received  by  the  defendant  In  that 
year  December  29th  fell  on  Friday,  so  that 
the  day  of  payment  was  followed  by  a  legal 
half  holiday,  one  Sunday,  and  a  full  legal 
holiday,  the  latter  being  the  day  on  which  the 
interest  was  due.  The  respondent  gave  no 
evidence  of  any  express  agreement  to  ex- 
tend the  time  or  to  forbear  the  collection  of 
the  debt  during  the  days  mentioned.  The 
receipt  by  the  plaintiff's  auditor  of  the  in- 
terest on  December  29th  is  relied  upon  as  of. 
itself  constituting  an  agreement  to.  extend 
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the  time  of  payment;  or  to  forbear  the  en- 
forcement of  the  debt.  Upon  this  .subject 
Brandt  on  Suretyship  (2d  Ed.  352)  says:  "The 
general  rule  is  that  the  reception  of  interest 
in  advance  upon  a  note  is  prima  facie  evi- 
dence of  a  binding  contract  to  forbear  and 
delay  the  time  of  payment,  and  no  suit  can 
be  maintained  against  the  maker. during  the 
period  for  ■which  the  interest  has  been  paid 
unless  the  right  to  sue  is  reserved  by  the 
agreement  of  the  parties.  The  payment  of 
Interest  in  advance  is  not  of  itself  a'  con- 
tract to  delay,  but  is  evidence  of  such  con- 
tract, and  while  this  evidence  may  be  re- 
butted, yet  in  the  absence  of  any  rebutting 
evidence  it  becomes  conclusive."  The  rule 
as  thns  laid  down  seems  to  be  supported  by 
the  great  weight  of  authority  in  this  country. 
Hitchcock  v.  Frackelton,  116  Mich.  487,  491, 
74  N.  W.  720;  Warner  v.  Campbell,  26  111. 
282;  N.  H.  Savs.  Bank  v.  Ela,  11  N.  H.  335; 
Same  v.  Colcord,  15  N.  H.  119,  124,  41  Am. 
Dec.  685;  Crosby  v.  Wyatt,  10  N.  H.  318; 
People's  Bank  r.  Pearsons,  30  Vt  711;  Bata- 
vian  Bank  v.  McDonald,,77  Wis.  486,  500,  46 
N.  W.  902;  Hollingsworth  v.  Tomlinson,  108 
N.  C.  245,  12  S.  E.  989;  Scott  v.  Safford,  37 
Oa.  384;  First  Nat.  Bank  of  Springfield  v. 
Leavltt,  66  Mo.  5S2;  Am.  Bank  v.  Love,  62 
Mo.  App.  878;  Union  Bank  v.  McClung,  9 
Humph.  (Tenn.)  98.  In  some  states  it  is 
held  that  the  taking  of  interest  in  advance 
is  not  only  prima  fade  evidence  of  an  agree- 
ment to  forbear,  but  is  conclusive  evidence 
of  such  an  agreement.  Gardner  v.  Gardner, 
23  S.  C.  588;  Preston  v.  Hennlng,  6  Bush 
(Ky.)  556;  Jarvis  v.  Hyatt,  43  Ind.  163;  Ham- 
ilton v.  Winterrowd,  Id.  393;  Woodburn  v. 
Carter,  50  Ind.  376;  Starrett  v.  Burkhalter, 
80  Ind.  439.  In  other  jurisdictions  there 
has  been  a  disposition  to  hold  that  the  taking 
of  Interest  In  advance  is  not  evidence  of 
an  agreement  to  extend  the  time  of  payment. 
Agricultural  Bank  v.  Bishop,  6  Gray,  317; 
Blackstone  Bank  v.  Hill,  10  Pick.  129;  Ox- 
ford Bank  v.  Lewis;  8  Pick.  457;  Hayden- 
ville  Savs.  Bank  v.  Parsons,  138  Mass.  53; 
Mariners'  Bank  v.  Abbott,  28  Me.  280;  Free- 
man's Bank  v.  Rollins,  18  Me.  202. 

We  think  the  rule  first  adverted  to,  and 
supported  by  a  great  preponderance  of  au- 
thority, is  Just  and  sound.  The  taking  of 
interest  in  advance  may  properly  be  regarded 
as  prima  facie  evidence  of  an  agreement  to 
extend  the  time  of  payment,  which  may  be 
rebutted  by  other  facts  and  circumstances. 
Applying  this  rule  to  the  case  at  bar,  it  will 
be  seen  that  only  three  days  intervened  be- 
tween the  payment  of  the  interest  and  the 
date  when  it  was  due.  The  first  was  a  legal 
half  holiday,  the  second  was  a  full  legal 
holiday,  and  the  third,  on  which  interest  was 
due,  was  also  a  legal  holiday.  Nothing  was 
said  about  an  extension  of  time,  and  the 
circumstances  which  indicate  that  there  was 
no  intention  to  extend  the  time  of  payment 
are,  to  say  the  least,  quite  as  strong  as  those 
relied  upon  to  show  that  such  an  intention 


existed.  Taking  all  the  evidence  together, 
we  cannot  say  that  there  were  no  circum- 
stances to  rebut  the  presumption  arising 
from  the  acceptance  of  the  interest  by  the 
plaintiff  three  days  in  advance.  It  was, 
therefore,  a  question  of  fact  whether  such  an 
extension  was  intended,  and  we  think  the 
Appellate  Division  erred  in  reversing  this 
finding  of  fact  as  a  matter  of  law.  The  case 
of  Wakefield  Bank  v.  Truesdell,  55  Barb.  602, 
is  in  entire  accord  with  our  view,  for  in 
that  case  the  General  Term  of  the  Supreme 
Court  affirmed  the  decision  of  a  referee  who 
had  found  that  the  evidence  disclosed  an  in- 
tention on  the  part  of  the  plaintiff  to  extend 
the  time  of  payment. 

The. second  question  we  are  called  upon 
to  consider  is  whether  the  increase  in  the 
rate  of  Interest  from  5  per  cent  to  6  per 
cent  for  the  last  three  months  of  the  year 
of  1893,  under  the  direction  of  the  finance 
committee  of  the  plaintiff,  and  received  and 
accepted  by  the  plaintiff,  was  such  a  vari- 
ance of  the  terms  of  the  contract  entered  in- 
to by  the  defendant  Casey  on  his  bond  as 
to  discharge  him  from  any  liability  there- 
on. The  trial  court  found  that  the  accept- 
ance by  the  plaintiff  of  a  different  rate  of 
interest  than  that  provided  in  the  bond  and 
mortgage  did  not  prove  an  agreement  to 
change  the  rate  of  interest  and  that  no  con- 
sideration for  such  an  agreement  was  shown. 
The  learned  Appellate  Division  held  that 
the  change  in  the  rate  constituted  a  valid, 
executed  agreement  to  change  the  rate  of 
interest  which  discharged  Oasey  from  bis 
liability.  The  bond  In  suit  provided  that 
the  interest  should  be  payable  semiannually 
at  5  per  cent  "until  the  principal  sum  be 
paid."  "When  the  contract  provides  that 
the  interest  shall  be  at  a  specified  rate  until 
the  principal  be  paid,  then  the  contract  rate 
governs  until  payment  of  the  principal,  or 
until  the  contract  is  merged  in  a  Judgment" 
O'Brien  v.  loung,  95  N.  Y.  428,  47  Am.  Rep. 
64.  If,  then,  there  was  a  valid  agreement 
for  the  alteration  of  the  provisions  of  the 
bond  in  respect  to  the  rate  of  interest  by 
increasing  the  amount  thereof,  a  greater  bur- 
den was  placed  upon  the  owner  of  the  land, 
and  the  bondsman  was  thereby  discharged. 
Antlsdel  v.  Williamson,  165  N.  Y.  372,  5» 
N.  E.  207;  Murray  v.  Marshall,  94  N.  Y.  611; 
Page  v.  Krekey,  137  N.  Y.  307,  33  N.  E.  311, 
21  L.  R.  A.  409,  33  Am.  St  Rep.  731;  Paine 
v.  Jones,  76  N.  Y.  274. 

It  is  conceded  that  the  rate  of  interest  was 
increased  by  order  of  the  finance  committee 
of  the  plaintiff,  that  the  plaintiff  accepted 
and  retained  the  interest  at  the  Increased 
rate,  and  that  the  then  owner  of  the  land 
paid  the  increased  rate,  thus  acquiescing  in 
the  change.  These  facts,  we  think,  clearly 
disclose  an  executed  agreement  entered  into 
by  the  plaintiff  with  the  owner  for  a  change 
in  the  rate  of  interest  The  appellant  urges 
that  there  was  no  consideration  shown  for 
such  agreement     With  the  amount  of  tlie 
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Increased  interest  In  Its  coffers,  the  plaintiff 
cannot  be  heard  now  to  say  that  there  was 
no  consideration  for  such  an  agreement. 
We  think  the  Appellate  Division  properly 
held  that  the  only  inference  to  be  drawn 
from  the  facts  upon  this  branch  of  the  case 
was  that  the  plaintiff  intended  to  and  did 
change  the  rate  of  Interest  by  increasing  it 
1  per  cent,  and  that  the  owner  of  the  land 
acquiesced  in  such  change  by  paying  the 
increase.  In  Dewey  v.  Reed,  40  Barb.  16, 
the  holder  and  maker  of  a  promissory  note, 
by  agreement  with  the  maker  and  without 
the  knowledge  or  consent  of  the  surety, 
changed  the  note  so  that  the  interest  should 
be  payable  semiannually  instead  of  at  the 
date  of  maturity,  and  it  was  held  such  a 
material  alteration  as  to  release  the  surety. 
In  Harsh  v.  Klepper,  28  Ohio  St  200,  the 
interest  on  a  note  was  increased  1  per  cent, 
and  the  surety  was  exonerated  from  liability 
thereby.  To  the  same  effect  is  Warrington 
y.  Early,  2  El.  &  Bl.  763.  The  appellant 
cites  the  case  of  Merritt  v.  Youmans,  21 
App.  DIv.  256,  47  N.  Y.  Supp,  664,  as  sus- 
taining his  contention;  but  there  the  inter- 
est was  reduced  1  per  cent  instead  of  being 
increased,  and,  as  was  said  in  the  similar 
case  of  Cambridge  Savs.  Bank  v.  Hyde,  131 
Mass.  77,  79,  41  Am.  Rep.  193,  "if  the  change 
in  the  original  contract  from  its  nature  is 
beneficial  to  the  surety,  or  if  it  is  self-evi- 
dent that  it  cannot  prejudice  him,  the,  surety 
is  not  discharged"— citing  Smith  v.  United 
States,  2  Wall.  219,  17  L.  Ed.  788;  Apple- 
ton  v.  Parker,  15  Gray,  173;  General  Steam 
Navigation  Co.  v.  Rolt,  6  C.  B.  (N.  S.)  550; 
Bowmaker  v.  Moore,  7  Price,  223;  Holme  v. 
Brunskill,  3  Q.  B.  D.  495.  So  far  as  the 
cases  of  Offutt  v.  Glass,  4  Bush  (Ky.)  486, 
and  Eaton  v.  Waite,  66  Me.  221,  are  in  con- 
flict with  the  views  herein  expressed,  we 
do  not  deem  it  wise  to  follow  them. 

We  think  the  learned  Appellate  Division 
properly  reversed  the  finding  of  the  trial 
court  upon  the  second  ground,  as  a  matter 
of  law,  and  its  reversal  should  therefore  be 
affirmed. 

PARKER,  C.  J.,  and  HAIGHT  and  VANN, 
JJ.,  concur  with  GRAY,  J.  MARTIN,  J., 
concurs  with  WERNER,  J.,  and  BART- 
LETT,  J.,  concurs,  also,  on  the  ground  that 
there  was  an  unlawful  extension,  and  also 
that  there  was  a  valid  agreement  changing 
the  rate  of  interest  and  discharging  the 
surety. 

Judgment  reversed,  etc. 

(178  N.  T.  400 

PEOPLE  v.  LOOMIS. 
(Court  of  Appeals  of  New  York.    May  3,  1904.) 

CBIMINAL    LAW— CONFESSION— OTHEB    CHIMES— 
ADMISSIBILITY. 

1.  Where  defendant,  charged  with  burglary 
and  larceny,  confesses  his  guilt,  and  in  the  same 
conversation  admits  his  guilt  of  another  burglar; 


not  charged  In  the  indictment,  that  portion  of 
the  confession  is  incompetent  where  there  is  no 
legal  connection  between  the  latter  burglary  and 
the  crimes  with  which  he  is  charged,  and  the 
prosecution  could  prove  his  confession  as  to  the 
crimes  charged  without  also  proving  what  he  had 
said  as  to  such  other  crime. 

2.  Where  a  confession  is  coupled  with  ex- 
tenuating statements,  the  whole  of  the  conversa- 
tion in  which  the  confession  is  made  may  be 
given,  though  each  part  of  the  conversation  is 
so  interwoven  with  every  other  part  that  a  con- 
fession of  the  crime  charged  cannot  be  shown 
without  admitting  evidence  of  a  confession  of 
another  crime,  and  the  confession  necessarily  re- 
lates to  another  crime. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Third  Department 

Augustus  Loomis  was  convicted  of  burg- 
lary, and  from  a  Judgment  of  the  Appellate 
Division  (78  N.  Y.  S.  578)  affirming  the  con- 
viction, he  appeals.    Reversed. 

G.  P.  Pudney,  for  appellant  M.  H.  Klley, 
Dist  Atty.,  for  respondent 

WERNER,  J.  The  defendant  appeals 
from  a  judgment  affirming  his  conviction  un- 
der both  counts  of  an  indictment  charging 
him  with  the  crimes  of  burglary  and  larceny, 
alleged  to  have  been  committed  on  the  17th 
day  of  September,  1898,  in  the  town  of  Eaton 
and  county  of  Madison.  There  is  no  contro- 
versy over  the  fact  that  the  crimes  of  burg- 
lary and  larceny  were  committed  by  some 
one,  at  or  about  the  time  stated  in  the  in- 
dictment, upon  certain  premises  owned  by 
John  E.  Smith  &  Son  in  the  town  and  county 
named.  The  question  that  was  vigorously 
contested  upon  the  trial  was  whether  the  de- 
fendant was  one  of  the  perpetrators  of  these 
crimes,  and  upon  this  issue  a  Jury  bas  found 
the  defendant  guilty. 

There  are  many  exceptions  to  rulings  in  re- 
ceiving and  rejecting  evidence  that  are  now 
relied  upon  by  the  defendant  as  presenting 
sufficient  grounds  for  the  reversal  of  this 
judgment  A  careful  examination  of  the  rec- 
ord has  led  us  to  the  conclusion  that  the  only 
exception  in  the  case  which  we  cannot  disre- 
gard as  technical  and  unsubstantial  under 
section  542  of  the  Code  of  Civil  Procedure  is 
the  one.  relating  to  defendant's  alleged  con- 
fession of  a  crime  not  charged  in  the  indict- 
ment Upon  the  direct  case  for  the  prose- 
cution, a  witness  named  Vosburg  was  per- 
mitted to  testify  that  the  defendant  confessed 
that  he  was  one  of  the  perpetrators  of  the 
burglary  and  larceny  charged  in  the  indict- 
ment as  well  as  a  burglary  committed  upon 
the  premises  of  one  Mrs.  Lewis.  The  evi- 
dence relating  to  the  Lewis  burglary  was  giv- 
en in  response  to  a  direct  question  asked  by 
the  district  attorney,  and  was  objected  to  by 
defendant's  counsel  as  incompetent,  improp- 
er, and  immaterial,  because  it  tended  to  prove 
a  separate  and  distinct  crime  not  charged  in 
the  indictment  The  district  attorney  con- 
tends that  the  evidence  of  the  defendant's 
confession  of  complicity  in  the  Lewis  burg- 
lary was  competent  not  only  because  it  was 
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part  of  tlie  conversation  In  which  tie  con- 
fessed his  guilt  of  the  crimes  charged  in  the 
indictment,  but  because  the  crimes  confessed 
were  part  of  a  series  of  crimes  said  to  have 
been  committed  by  the  defendant,. in  concert 
with  others,  pursuant  to  a  common  plan  or 
scheme.  Counsel  for  the  defendant,  on  the 
other  hand,  relies  upon  the  general  rale  that 
evidence  of  one  crime  is  Inadmissible  to  prove 
guilt  of  another  and  wholly  distinct  crime. 
This  general  rule  is  so  thoroughly  settled  and 
so  commonly  understood  that  without  discus- 
sion thereof  we  pass  at  once  to  the  considera- 
tion of  the  circumstances  which,  it  Is  claim- 
ed, except  the  case  at  bar  from  its  operation. 
It  Is  said  that  a  series  of  burglaries  and 
larcenies  had  been  committed  in  the  county  of 
Madison  and  vicinity,  at  about  the  same  time 
as  the  crimes  charged  in  the  indictment,  by  a 
"gang"  of  which  the  defendant  was  a  mem- 
ber, and  that  evidence  of  all  or  any  of  these 
crimes  was  therefore  competent  to  establish 
the  defendant's  guilt  of  the  crimes  charged. 
The  difficulty  with  this  contention  is  that  it 
is  not  borne  out  by  the  facts  of  record.  Be- 
yond the  reference  to.  the  Lewis  burglary  in 
the  defendant's  alleged  confession  to  Vosburg, 
there  is  nothing  in  the  evidence  to  justify  the 
assertion  of  the  learned  district  attorney  that 
other  burglaries  had  been  committed  in  that 
neighborhood,  or  that  the  finger  of  suspicion 
was  pointed  at  the  defendant  In  connec- 
tion therewith.  Nor  is  there  any  evidence 
that  the  burglary  and  larceny  charged  in 
the  Indictment  were  in  the  slightest  degree 
connected  with  the  Lewis  burglary.  It  may 
be  that  the  stolen  goods  recovered  by  the  of- 
ficers of  the  law  were  identified  as  belonging 
to  different  owners,  and,  while  that  may 
prove  that  several  burglaries  or  larcenies  had 
been  committed,  it  does  not  establish  such  a 
connection  between  these  separate  crimes  as 
to  make  evidence  of  one  competent  upon  the 
trial  of  another.  If  A.  steals  a  horse  from 
one.  person,  and  a  cow  from  another,  the 
fact  that  both  animals  are  found  in  the  thief  s 
possession  does  not  make  it  competent  to 
prove  that  the  accused  was  guilty  of  stealing 
the  cow  by  showing  that  he  stole  the  horse. 
That  is  precisely  the  logic  applicable  to  the 
case  at  bar.  The  burglary  and  larceny  char- 
ged in  the  Indictment,  and  the  Lewis  burg- 
lary, are  entirely  separate  and  distinct 
crimes,  and  yet  proof  of  one  is  relied  upon  in 
part  to  secure  a  conviction  of  the  other.  The 
case  of  Hope  v.  People,  83  N.  Y.  418,  38  Am. 
Rep.  460,  cited  for  the  prosecution,  not  only 
illustrates  the  principle^hich  justifies  the  re- 
ception of  evidence  tending  to  prove  a  crime 
not  charged,  if  it  is  relevant  and  material  up- 
on the  one  that  is  charged,  but  it  also  serves 
to  show  the  utter  misapplication  of  the  prin- 
ciple to  the  case  at  bar.  In  the  Hope  Case 
the  plaintiff  in  error  was  tried  upon  an  indict- 
ment charging  him  with  robbery  In  the  first 
degree.  The  robbery  was  committed  by  a 
Kind  of  masked  men,  who  took  from  the 
janitor  of  a  bank  the  key  thereof,  and  im- 


mediately thereafter  burglarized  the  bank. 
It  was  held  that  proof  of  the  burglary  was 
competent,  because  It  tended  to  show  (1)  that 
the  robbery  was  part  of  a  prior  scheme  to 
rob  the  bank,  to  which  the  accused  was  a 
party,  and  (2)  that  the  evidence  tended  to 
show  that  the  same  persons  who  were  iden- 
tified as  having  participated  in  the  burglary 
were  also  guilty  of  the  robbery.  In  the  case 
at  bar  there  is  evidence  of  two  distinct  burg- 
laries having  no  connection  of  time,  place,  or 
circumstance,  and  no  relation  to  each  other 
except  that  the  defendant  is  said  to  have 
been  engaged  in  the  commission  of  both. 
The  contrast  between  the  Hope  Case  and  the 
case  at  bar  is  so  marked  that  further  discus- 
sion or  citation  of  authority  upon  this  point 
seems  superfluous. 

It  is  further  claimed  by  the  learned  district 
attorney  that  Vosburg's  narration  of  de- 
fendant's confession  of  the  Lewis  burglary 
was  competent,  because  It  was  a  part  of 
the  same  conversation  in  which  defendant  ad- 
mitted his  connection  with  the  crimes  char- 
ged in  the  Indictment,  and  Abbott's  Crim- 
inal Trial  Brief,  p.  452,  and  State  ▼.  Under- 
wood, 75  Mo.  230,  are  cited  as  authority  for 
this  contention.  Abbott,  in  the  work  refer- 
red to,  says:  "If  the  accused,  In  the  same 
conversation  or  communication,  confessed  not 
only  the  crime  charged,  but  another  offense 
also,  the  confession  of  the  offense  charged 
1b  not  thereby  rendered  inadmissible,  but;  if 
that  part  be  competent,  the  prosecution  has 
a  right  to  prove  the  whole."  It  Is  to  be 
noted,  however,  that  the  authorities  cited 
by  the  learned  author  very  materially  qualify 
his  broad  assertion.  In  State  v.  Underwood, 
supra,  the  charge  was  murder  in  the  first 
degree.  The  prosecution  was  permitted  to 
show  that  the  accused  had  said  that  certain 
marks  upon  his  pistol  indicated  the  num- 
ber of  men  he  had  killed,  and  one  of  the 
marks  was  for  the  deceased.  This  cogent 
and  connected  evidence  does  not,  as  it  seems 
to  us,  support  the  broad  dictum  In  the  opin- 
ion, to  the  effect  that  the  confession  of  a 
homicide  and  another  crime  In  the  same  con- 
versation makes,  evidence  of  both  compe- 
tent, and  it  will  be  observed,  moreover,  that 
the  court  in  that  case  took  occasion  to  add 
that  "It  was  impossible  to  separate  that 
portion  of  the  conversation  of  the  prisoner 
relating  to  the  particular  offense  from  that 
portion  of  the  conversation  relating  to  an- 
other, offense."  Another  case  cited  by  Ab- 
bott Is  Gore  v.  State,  102  111.  250,  44  N.  E. 
500,  but  there  it  was  distinctly  held  that  a 
"confession  by  the  accused  of  a  crime  other 
than  that  charged  in  the  indictment,  while 
not  admissible  as  a  substantive  fact,  may, 
when  not  separable  from  a  competent  con- 
fession, go  to  the  jury,  under  cautionary  di- 
rections from  the  court."  It  is  also  clear 
that  the  authorities  referred  to  In  State  v. 
Underwood,  supra,  do  not  support  the  con- 
tention made  for  the  prosecution  in  the  case 
at  bar.    In  Barbour's  work  on  Criminal  Law 
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(YOlume  2,  p.  462),  the  learned  author  says: 
"In  all  cases  the  whole  of  the  confession 
should  be  given  In  evidence,  for  It  is  a  gen- 
eral rule  that  the  whole  of  the  account  which 
a  party  gives  of  a  transaction  must  be  taken 
together,  and  his  admission  of  a  fact  disad- 
vantageous to  himself  shall  not  be  received 
without  receiving  at  the  same  time  his  con- 
temporaneous assertion  of  a  fact  favorable 
to  him,  not  merely' as  evidence  that  he  made 
such  assertion,  but  admissible  evidence  of 
the  matter  thus  alleged  by  him,  in  bis  de- 
fense." To  the  same  effect  are  Greenleaf 
on  Evidence,  vol.  1,  §  218,  Bex  v.  Cleeves, 
4  Car.  &  Payne  N.  C.  354,  and  State  v.  Car- 
lisle, 57  Mo.  102. 

Thus  we  see  that  In  three  classes  of  cases 
it  may  be  necessary  or  proper  to  take  as 
evidence  the  whole  of  a  conversation  In 
which  a  defendant  confesses  his  guilt  of  the 
crime  charged,  although  that  confession  may 
constitute  only  a  part  of  such  conversation. 
The  first  class  embraces  those  cases  in  which 
the  confession  of  guilt  is  coupled  with  ex- 
culpatory or  extenuating  statements.  The 
second  class  Includes  those  cases  in  which  a 
confession,  relevant  and  competent  as  to 
the  crime  charged,  is  not  rendered  inad- 
missible because  it  also  necessarily  relates 
to  another  crime.  In  the  third  class  are 
the  cases  in  which  each  part  of  a  conversa- 
tion is  so  .essentially  Interwoven  with  every 
other  part  that  a  confession  of  the  crime 
charged  cannot  be  proven  without  admitting 
evidence  of  the  whole  transaction;  but  In 
such  a  case  the  extraneous  matter,  If  it  tends 
to  incriminate  the  defendant,  should  not  be 
taken  as  substantive  fact,  and  should  only 
go  to  the  jury  under  cautionary  instructions 
from  the  court. 

The  mere  statement  of  these  exceptions  to 
the  general  rule,  that  evidence  of  one  crime 
may  not  be  used  to  establish  gnilt  of  anoth- 
er, very  clearly  indicates  that  the  case  at 
bar   does  not  fall  within   either  of  them. 
There  was  no  legal  connection  between  the 
Lewis  burglary  and  the  crimes  charged  in 
the  indictment.    Nor  was  there  anything  in 
the  nature  of  the  conversation  between  Vos- 
burg  and  the  defendant  which  rendered  it 
Impossible  to  prove  the  tatter's  alleged  con- 
fession of  the  crimes  charged  without  also 
proving  what  he  said  about  the  Lewis  bur- 
glary.   On  the  contrary,  a  simple  statement 
from  the  district  attorney  that  he  desired 
only  that  portion  of  the  conversation  which 
related  to  tbe  crimes  charged  would  have 
eliminated  everything  else  without  the  slight- 
est injury  to  his  case.    Not  only  was  this 
salutary   and  necessary   precaution   wholly 
omitted,  but  in  the  most  explicit  language  the 
district  attorney  directly  called  forth  the  for- 
bidden evidence,  and  the  court  received  it, 
notwithstanding   the  proper  objection   and 
exception  of  defendant's  counsel.    We  can- 
not  say  that  the  error  thus  committed  did 
not  affect  the  substantial  rights  of  the  de- 
fendant.   It  may  be  that  he  would  have 


been  convicted  without  the  evidence  of  his 
confession  of  the  Lewis  burglary,  but  It  is 
enough  to  say  that  it  may  also  have  been 
sufficient  to  resolve  against  him  any  reasona- 
ble doubt  that  might  previously  have  been 
entertained  as  to  his  guilt 

The  judgment  of  conviction  herein  should 
be  reversed,  and  a  new  trial  granted. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  VANN,  and  CULLEN,  JJ., 
concur. 

Judgment  of  conviction  reversed,  eta 


(178  n.  t.  at) 
In  re  ANDERSEN. 
(Court  of  Appeals  of  New  York.   May  10, 1904.) 

HIGHWAYS— CHANGS    OF    GBAD*— DAMAGES    TO 

ABUTTING   OWNEB — CONSTITUTIONALITY 

OF  STATUTE— REVIEW  ON  APPEAL. 

1.  Laws  1903,  p.  1396,  c  610,  relating  to  dam- 
ages for  change  of  grade  of  a  highway  "in  any 
town  in  which  a  highway  has  been  or  hereafter 
shall  be  repaired,"  gives  an  abutting  owner  on  a 
street,  the  grade  of  which  has  been  changed  be- 
fore the  passage  of  the  act,  a  right  to  recover 
for  damages  caused  thereby. 

2.  The  Court  of  Appeals  will  not  consider  the 
constitutionality  of  a  statute  where  objection 
is  not  raised  below. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

In  the  matter  of  the  petition  of  Klrstine 
M.  Andersen  for  the  appointment  of  com- 
missioners to  assess  damages  from  a  change 
of  grade  in  the  town  of  Eastchester.  Prom 
an  order  of  the  Appellate  Division  (87  N.  X. 
Supp.  24)  reversing  an  order  of  the  Special 
Term  appointing  commissioners,  petitioner 
appeals.    Reversed. 

This  proceeding  Involves  the  construction 
of  chapter  610,  p.  1306,  of  the  Laws  of  1903, 
which  amends  the  highway  law  by  insert- 
ing therein  a  new  section,  known  as  section 
11a,  which  reads  as  follows:  "Sec.  11a. 
Damages  for  change  of  grade.  In  any  town 
in  which  a  highway  has  been  or  hereafter 
shall  be  repaired,  graded  and  macadamized 
from  curb  to  curb  by  the  authorities  of  the 
town  in  accordance  with  the  provisions  of 
section  sixty-nine  of  chapter  six  hundred  and 
eighty-six  of  the  Laws  of  eighteen  hundred 
and  ninety-two,  the  owner  or  owners  of  the 
land  adjacent  to  the  said  highway  shall  be 
entitled  to  recover  from  the  town  the  dam- 
age resulting  from  any  change  of  grade.  A 
person  claiming  damages  from  such  change 
of  grade  must  present  to  the  town  board  of 
such  town  a  verified  claim  therefor.  The 
board  may  agree  with  such  owner  upon  the 
amount  of  damages  to  be  allowed  him.  If 
no  agreement  be  made  within  thirty  days 
after  the  presentation  of  the  claim,  the  per- 
son presenting  it  may  apply  to  the  supreme 
court  for  the  appointment  of  three  commls- 

1  2.  See  Appeal  and  Error,  vol.  1,  Cent.  Dig.  1 1037. 
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sioners  to  determine  the  compensation  to 
which  he  la  entitled.  Notice  of  the  applica- 
tion must  be  served  upon  the  supervisor  of 
the  town  at  least  ten  days  before  the  hear- 
ing thereof.  All  proceedings  subsequent  to 
the  appointment  of  commissioners  shall  be 
taken  In  accordance  with  the  provisions  of 
the  condemnation  law  so  far  as  applicable. 
Such  town  board,  or  such  commissioners, 
shall,  In  determining  the  compensation,  con- 
sider the  fair  value  of  the  work  done,  or 
necessary  to  be  done,  in  order  to  place  the 
claimants'  lands,  or  buildings,  or  both,  In  the 
same  relation  to  the  changed  grader  as  they 
stood  to  the  former  grade,  and  make  awards 
accordingly,  except  that  said  board  or  said 
commissioners  may  make  an  allowance  for 
benefits  derived  by  tbe  claimant  from  such 
Improvement  The  amount  agreed  upon  for 
such  damages,  or  the  award  therefor  to- 
gether with  the  costs,  If  any  allowed  to  tbe 
claimant  shall  be  a  charge  against  such 
town  and  the  supervisor  shall  pay  the  same, 
if  there  be  sufficient  funds  In  his  hands 
available,  and  If  not,  the  town  board  shall 
borrow  money  for  the  payment  thereof,  or 
Issue  certificates  of  Indebtedness  therefor." 

Alfred  E.  Smith,  for  appellant  Isaac  N. 
Mills  and  Henry  W.  Smith,  for  respondents. 

BARTLETT,  J.  (after  stating  the  facts). 
Tbe  petitioner  herein,  KIrstine  M.  Ander- 
sen, applied  to  the  Special  Term  for  the  ap- 
pointment of  three  commissioners  under 
Laws  1903,  p.  1306,  c.  610,  above  quoted,  to 
determine  the  compensation  to  which  she 
was  entitled  by  reason  of  change  of  grade 
in  a  public  street  opposite  her  premises  in 
the  town  of  Eastchester,  Westchester  coun- 
ty. The  Special  Term  found,  in  substance, 
that  the  town  of  Eastchester  is  and  had  been 
a  municipal  corporation  prior  to  the  month 
of  March,  1901;  that  Jefferson  Place,  in  said 
town,  prior  to  the  month  of  March,  1901, 
was  and  since  has  been  a  public  highway; 
that  in  and  about  the  said  month  the  lawful 
authorities  of  the  town,  in  accordance  with 
tbe  provisions  of  section  69,  p.  1761,  c.  686, 
of  the  Laws  of  1892,  caused-this  avenue,  the 
same  being  then  a  public  highway,  to  be  re- 
paired, graded,  and  macadamized  from  curb 
to  curb,  and  in  doing  the  work  raised  the 
surface  thereof  about  four  feet  thereby 
changing  the  grade  in  front  of  petitioner's 
premises;  that  the  petitioner  at  the  time  was 
the  owner  of  the  premises,  and  still  owns 
the  plot  of  land  fronting  on  the  avenue,  and 
a  dwelling  house  was  erected  thereon;  that 
this  work  damaged  petitioner's  premises; 
that  on  tbe  25th  of  May,  1903,  the  petitioner 
presented  to  the  town  board  of  said  town  a 
verified  claim  for  damages,  and  thereafter, 
and  on  or  about  the  1st  day  of  June,  1903, 
the  claim  was  rejected;  that  more  than  30 
days  elapsed  between  the  date  of  the  pres- 
entation of  tbe  claim  and  the  commence- 
ment of  this  proceeding;    that  the  claim  re- 


mained wholly  unpaid;  that  due  notice  of 
the  presentation  of  the  petition  was  served 
upon  the  supervisor  of  the  town  of  East- 
Chester.  The  conclusions  of  law  were,  in 
substance,  that  the  work  done  in  front  of 
petitioner's,  premises  was  in  law  a  change  of 
grade  as  contemplated  by  tbe  act  in  ques- 
tion, and  that  the  petitioner  was  entitled  to 
have  three  commissioners  appointed  as 
prayed  for.  The  law  of  1903  refers  to  grad- 
ing, etc.,  done  by  the  authorities  of  a  town 
in  accordance  with  the  provisions  of  Laws 
1892,  p.  1761,  c.  686,  g  69.  This  is  chapter 
18  of  the  General  Laws,  known  as  the 
"County  Law,"  and  section  69  thereof  au- 
thorizes a  town  to  borrow  money  for  various 
purposes,  and  among  others  to  lay  out  wid- 
en, grade,  or  macadamize  highways  of  a 
town.  We  have  In  the  case  before  us  the 
express  finding  that  the  work  of  repairing, 
grading,  and  macadamizing  from  curb  to 
curb  of  the  highway  in  question  was  done  by 
the  lawful  authorities  of  the  town  In  accord- 
ance with  the  said  act  of  1892.  The  learned 
Appellate  Division  reversed  the  order  of  the 
Special  Term,  on  the  ground  that  tbe  law  of 
1903  is  not  intended  by  Its  terms  to  be  re- 
troactive, and  should  not  be  construed  to 
permit  a  recovery  of  damages  in  the  case 
presented  by  the  petitioner  herein. 

It  Is  pointed  out  in  the  opinion  that  it  is 
In  general  true  that  no  statute  shall  be  con- 
strued to  have  a  retrospective  operation  with- 
out express  words  to  that  effect,  either  by 
an  enumeration  of  the  cases  in  which  the 
act  is  to  have  such  retrospective  operation  or 
by  words  which  can  have  no  meaning  unless 
such  construction  is  adopted.  People  v.  Su- 
pervisors of  Columbia  County,  10  Wend.  363. 
There  is  no  doubt  concerning  these  general 
propositions  of  law,  and  it  is  also  true  that  It 
Is  the  settled  law  of  this  state  that  a  change 
of  grade  in  a  public  highway  or  streetim- 
poses  no  liability  on  the  part  of  a  town  or 
municipality  except  as  provided  by  statute. 
Radcliff's  Executors  v.  Mayor,  etc.,  of  Brook- 
lyn, 4  N.  Y.  105,  53  Am.  Dec.  357;  Talbot 
v.  N.  Y.  &  Harlem  R.  R.  Co.,  151  N.  Y.  155, 
45  N.  E.  382,  and  cases  there  cited.  We  are, 
however,  unable  to  agree  with  the  con- 
struction placed  upon  the  act  of  1903  by  the 
Appellate  Division,  as,  in  our  opinion,  the 
statute  bears  upon  its  face  the  expressed 
intention  of  the  Legislature  to  make  it  re- 
troactive. It  reads:  "In  any  town  In  which 
a  highway  has  been  or  hereafter  shall  be 
repaired,  graded  and  macadamized  from  curb 
to  curb  by  the  authorities  of  the  town  in  ac- 
cordance with  the  provisions  of  section  sixty- 
nine  of  chapter  six  hundred  and  eighty-six 
of  the  Laws  of  eighteen  hundred  and  ninety- 
two,  the  owner  or  owners  of  the  land  adja- 
cent to  the  said  highway  shall  be  entitled  to 
recover  from  the  town  the  damage  resulting 
from  any  change  of  grade."  The  remainder 
of  this  section  provides  the  mode  of  proce- 
dure thereunder,  and  is  immaterial  in  de- 
termining this  question  of  retroactive  effect 
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It  is  difficult  to  conceive  of  language  more 
plainly  Indicating  the  intention  of  the  Legis- 
lature to  render  a  statute  retroactive  than  is 
here  employed.  The  learned  counsel  for  the 
respondent  makes  the  point  that  the  statute 
of  1903  Is  unconstitutional  in  two  respects* 
viz.,  in  that  it  undertakes  to  make  a  gratuity 
of  the  moneys  of  the  town;  and,  second,  it 
takes  the  funds  of  the  town  without  due  pro- 
cess of  law,  and  for  other  than  town  pur- 
poses. There  is  nothing  to  advise  us  that 
these  constitutional  questions  were  raised 
either  at  the  Special  Term  or  in  the  Appel- 
late Division.  It  Is  well  settled  that,  unless 
the  constitutional  question  is  raised  in  the 
court  of  first  instance,  it  will  not  be  consid- 
ered here.  Dodge  v.  Cornelius,  168  N.  Y. 
242,  61  N.  E.  244,  and  cases  there  cited. 
It  was  stated  on  the  argument  that  the  act 
of  .1903  is  ill-advised  legislation,  and  calcu- 
lated to  open  the  door  to  many  claims  that 
may  have  arisen  throughout  the  state  since 
the  enactment  of  the  county  law  in  1882. 
This  suggestion  should  be  addressed  to  the 
Legislature,  and  not  to  the  court 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  order  of  the  Special 
Term  affirmed,  with  coats  to  the  petitioner 
In  all  the  courts. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  VANN,  and  WERNER,  JJ„  con- 
cur. 

Order  reversed,  etc. 


(178  N.  T.  «T7) 

KLINE  v.  ABRAHAM  et  al. 

(Court  of  Appeals  of  New  York.     April  26, 

1904.) 

INJTTBT  TO   EMPLOYfr— ASSUMPTON   OF  BISK. 

1.  Where  a  clerk  was  perfectly  familiar  with 
the  slippery  condition  of  the  marble  steps  in 
the  building  in  which  she  worked,  she  assumed 
the  risk  of  their  condition,  and  could  not  recover 
for  injuries  received  from  slipping  on  them. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  Josephine  Kline  against  Abra- 
ham Abraham  and  others.  Judgment  for 
plaintiff.  From  a  judgment  of  the  Appel- 
late Division  affirming  the  same  (81  N.  Y. 
Supp.  1132),  defendants  appeal.    Reversed. 

Frank  Verner  Johnson,  for  appellants. 
Thomas  F.  Magner,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  personal  Injuries  sus- 
tained by  the  plaintiff  while  in  the  employ 
it  the  defendants  in  their  dry  goods  store  in 
tlie  borough  of  Brooklyn  on  the  13th  day  of 
April,  1898.  The  defendants  had  recently 
constructed  a  new  stairway  with  marble 
steps  leading  from  the  first  floor  of  their 

*  1.  See  Master  ana  Senrant,  vol.  84,  Cent.  Die-  1 


building  to  the  basement  The  new  stair- 
way was  opened  for  use  by  the  public  some 
time  in  December,  1897,  and  was  thereafter 
extensively  used  by  the  patrons  of  the  de- 
fendants and  by  their  employes.  The  plain- 
tiff was  an  assistant  cashier,  and  up  to  the 
time  of  her  injuries  had  been  engaged  in  the 
discharge  of  her  duties  as  such  at  the  glove 
counter  in  the  defendants'  store,  situated 
near  the  top  of  the  stairway,  which  she  had 
been  In  the  habit  of  using  going  up  and 
down  twice  each  day  to  the  cashier's  office. 
At  the  time  of  the  accident  she  was  going 
down  the  stairway  to  turn  over  the  money 
she  had  collected  to  the  cashier,  having  her 
cash  box  under  one  arm  and  a  stamp  for 
marking  receipts  In  the  other  hand.  She 
had  descended  the  stairway  as  far  as  the 
square  landing  five  or  six  steps  from  the  foot 
without  having  bold  of  toe  railing,  and  then 
in  stepping  from  the  landing  to  the  next 
step  her  feet  slipped,  causing  her  to  fall, 
and  receive  an  injury  to  the  rudimentary 
bones  at  toe  end  of  toe  spinal  column.  Up- 
on the  trial  the  testimony  of  the  plaintiff's 
witnesses  was  to  the  effect  that  the  marble 
steps  were  "slippery  as  ice,"  "smooth  as 
glass,"  and  "highly  polished."  While  on  toe 
part  of  the  defendants  it  was  shown  that  the 
marble  steps  had  been  rubbed  down  with 
pumice  stone,  making  a  smooth,  but  not  a 
polished,  surface,  and  that  such  is  the  rec- 
ognized and  customary  finish  in  general  use 
in  buildings  where  marble  is  used  for  steps 
or  floors.  It  further  appeared  on  behalf  of 
toe  plaintiff  that  several  persons  had  previ- 
ously slipped  upon  these  stairs.  While  on 
behalf  of  the  defendants  it  was  shown  that 
only  seven  persons  bad  been  reported  as 
having  slipped  upon  the  stairs;  that  they 
were  used  extensively  by  the  patrons  and 
employes  of  toe  defendants,  about  2,000  per- 
sons going  up  and  down  toe-  stairs  daily; 
that  toe  defendants  were  engaged  In  the  con- 
duct of  a  large  retail  store,  which  was  daily 
thronged  with  customers,  and  that  accidents 
of  various  kinds  were  of  common  occur- 
rence; that  they  kept  a  book,  in  which  was 
entered  an  account  of  the  accidents  as  they 
occurred,  and  that  toe  number  ranged  from 
500  to  600  during  a  year.  It  further  appear- 
ed that  the  '  defendants  had  under  advise- 
ment toe  supplying  of  rubber  treads  to  be 
placed  upon  the  marble  steps,  and  that  an 
estimate  of  toe  expense  had  been  called  for, 
but  that  such  treads  had  not  at  toe  time  of 
the  accident  been  adopted.  At  toe  •conclu- 
sion of  toe  plaintiff's  evidence  the  defend- 
ants asked  for  a  dismissal  of  toe  complaint 
upon  the  ground  that  toe  evidence  did  not 
show  that  the  plaintiff  was  free  from  neg- 
ligence contributing  to  the  accident  that  no 
negligence  had  been  shown  on  behalf  of  the 
defendants,  and  that  the  condition  of  toe 
stairs  was  open,  obvious,  and  apparent  to 
the  plaintiff,  and  was  a  part  of  toe  risk  of 
her  employment  This  was  denied,  and  an 
exception  was  taken  by  toe  defendants.    At 
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the  close  of  the  case  the  same  motion  was  i 
renewed,  with  like  result.     We  think  the 
motion  should  have  been  granted. 

Marble,  in  the  construction  of  public 
buildings,  large  fireproof  hotels,  and  stores 
upon  the  floors  and  stairways,  has  been  in 
common  use  for  many  years.  The  surface 
Is  smooth,  and  a  person  walking  thereon  is 
required  to  use  care  to  avoid  slipping.  The 
same  is  equally  true  with  reference  to  floors 
and  stairs  constructed  of  hard  wood,  espe- 
cially where  the  surface  has  been  polished, 
as  (n-  the  case  of  many  of  our  more  expensive 
private  residences;  but  heretofore  the  con- 
struction of  such  floors  or  stairways  has  not 
been  considered  to  be  dangerous,  unlawful, 
or  a  nuisance.  It  lias  not  been  generally 
understood  that  a  master,  charged  with  the 
duty  of  furnishing  a  safe  place  for  his  serv- 
ant to  work,  failed  in  his  obligation  by  rea- 
son of  bis  having  supplied  marble  stairs. 
In  this  case,  as  we  have  seen,  the  plaintiff 
was  perfectly  familiar  with  these  stairs. 
She  had  been  up  and  down  the  staircase  at 
least  twice  daily,  and  must  have  known  of 
Its  condition.  It  was  an  open,  visible  struc- 
ture having  no  latent,  hidden,  or  unseen  de- 
fects. It  is  not  pretended  that  there  was 
any  foreign  substance  upon  the  steps  to 
make  them  more  slippery.  If  they  were  slip- 
pery by  reason  of  their  smoothness  or  polish, 
that  fact  was  as  apparent  to  her  as  it  was  to 
her  employers.  She  knew  that  the  steps 
were  not  covered  with  rubber  treads,  car- 
pets, or  other  material,  and  we  think  the 
risk  incidental  to  their  use  was  assumed  by 
her.  Sweeney  v.  Berlin  &  Jones  Envelope 
Co.,  101  N.  r.  520,  5  N.  E.  353,  54  Am.  Rep. 
722;  Gibson  v.  Erie  Ry.  Co.,  63  N.  Y.  452, 
20  Am.  Rep.  552;  De  Forest  v.  Jewett,  88 
N.  Y.  264;  Maltble  v.  Beldeu,  167  N.  Y.  307, 
812,  60  N.  E.  645,  54  L.  R.  A.  52;  and  see 
authorities  there  cited. 

The  judgment  of  the  Appellate  Division 
and  that  of  the  trial  court  should  be  re- 
versed, and  a  new  trial  granted,  with  costs 
to  abide  the  event 

PARKER,  O.  J,  and  O'BRIEN,  BART- 
LETT,  VANN.  CULLEN,  and  WEKNEK,  JJ., 
concur. 

Judgment  reversed,  etc. 


078  n.  t.  m.) 
In  re  MAYOR,  ETC.,  OF  CITY  OF  NEW 
YORK. 

(Court  of  Appeals  of  New  York.    May  10,  1904.) 

ACQUISITION   or  LAND   FOB  8TBEKT— BEPORT  OF 
COMMISSIONERS— SUFFICIENCY. 

1.  Greater  N.  Y.  Charter  (Laws  1897,  p.  347, 
e.  378)  §  980,  provides  that  the  commissioners 
of  estimate  and  assessment  shall  in  no  case  as- 
sess any  real  estate  more  than  one-half  of  the 
value  of  such  property  as  valued'  by  them.  Held 
not  to  require  the  commissioners  in  a  proceed- 
ing to  acquire  title  to  lands  for  street  purposes 
to  state  in  their  report  the  specific  valuation  of 


the  different  properties  assessed,  and  a  state- 
ment that  in  no  case  have  they  exceeded  in  the 
assessments  for  benefits  one-half  the  value  of- 
the  lot  assessed,  taken  in  connection  with  the 
tabulated  statements  of  the  specific  assessments 
on  the  property  assessed  by  them  in  their  report, 
is  sufficient 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision. First  Department. 

Application  of  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New.  York  as  to 
acquiring  title  to  Wbitlock  avenue.  From  an 
order  of  the  Appellate  Division  (85  N.  Y. 
Supp.  650)  reversing  an  order  of  the  Special  - 
Term  confirming  the  report  of  commission- 
ers of  estimate  and  assessment  of  property 
belonging  to  John  B.  Simpson,  Jr.,  and  oth- 
ers, as  executors,  eta,  the  city  of  New  York 
appeals.    Reversed. 

John  J.  Delany,  Corp.  Counsel  (Theodore 
Connoly,  John  P.  Dunn,  and  Thomas  C. 
Blake,  of  counsel),  for  appellant.  Barclay 
E.  V.  McCarty  and  Jared  O.  Baldwin,  Jr„  for 

respondents. 

GRAY,  J.  In  this  proceeding  to  acquire 
the  title  to  lands  for  street-opening  purposes 
In  the  city  of  New  York,  the  commissioners 
of  estimate  and  assessment  presented  a  re- 
port which  stated  specifically  their  estimates 
of  awards  for  damages  and  of  assessments 
for  benefits  upon  the  various  properties  de- 
scribed, but  which  did  not  state  specifically 
their  valuations  of  the  different  properties  as- 
sessed for  benefits.  As  to  such  valuations 
this  statement,  only,  was  contained  in  their 
report:  "We  further  report  that  In  no  case 
bave  we  exceeded  in  our  assessment  for  ben- 
efits one-half  of  the  value  of  the  lot  assessed 
as  valued  by  us."  Objection  was  made  to 
the  confirmation  of  their  report,  but  the  ob- 
jection was  overruled,  and  the  report  was 
confirmed  by  the  court  at  Special  Term.  Up- 
on appeal  to  the  Appellate  Division,  in  the 
First  Department,  the  order  of  confirmation 
was  reversed,  and  the  report  of  the  commis- 
sioners was  sent  back  to  them.  Leave,  how- 
ever, has  been  given  by  the  Appellate  Divi- 
sion to  appeal  to  this  court,  and  the  following 
questions  of  law  were  certified  for  our  re- 
view, viz.:  First.  Are  the  commissioners  of 
estimate  and  assessment  in  this  proceeding 
required  by  the  following  provisions  of  sec- 
tion 980  of  the  Greater  New  York  charter 
(Laws  1897,  p.  347,  c.  378),  to  wit,  "The  said 
commissioners  shall  in  no  case  assess  any 
house,  lot,  improved  or  unimproved  lands 
more  than  one-half  the  value  of  such  house, 
lot,  improved  or  unimproved  lands  as  valued 
by  them."  in  addition  to  the  statement  of  the 
specific  assessments  on  every  lot  assessed  by 
them,  to  state  the  specific  valuations  which 
they  have  placed  upon  such  parcel  assessed? 
Second.  Was  the  following  statement  in  the 
commissioners'  report;  to  wit,  "We  further 
report  that  in  no  case  have  we  exceeded  in 
our  assessments  for  benefit  one-half  the  value 
of  the  lot  assessed,  as  valued  by  us,"  takes 
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in  connection  with  the  tabulated'  statement 
of  the  specific  assessments  on  the  properties 
assessed  by  them  in  their  report,  a  sufficient 
compliance  with  the  provisions  of  section  980 
of  the  Greater  New  York  charter? 

The  learned  Justices  of  the  Appellate  Di- 
vision divided  in  opinion  upon  the  question 
of  the  sufficiency  of  the  report;  the  majority 
of  them  holding  that  the  commissioners  had 
not  complied  with  the  provisions  of  section 
OSO,  in  that  they  had  failed  to  state  the  spe- 
cific valuations  which  they  had  placed  on 
each  piece  of  property  assessed.  That  sec- 
tion, in  the  feature  discussed,  was  amenda- 
tory of  the  provision  of  the  former  consolida- 
tion act,  which  limited  the  commissioners,  in 
assessing  for  benefit,  to  one-half  the  value  of 
the  property  assessed,  as  valued  by  the  gen- 
eral tax  assessing  officers  of  the  city.  The 
effect  of  the  amendment  was  to  make  the  rule 
of  valuation  uniform,  in  establishing  as  a 
basis  for  the  estimates  of  an  award  for  dam- 
age and  of  an  assessment  for  benefit  the 
market  value  of  the  property  as  ascertained 
by  the  commissioners. 

The  report  of  the  commissioners  is  in  sub- 
stantial compliance  with  the  requirement  of 
the  statute.    While  it  is  true,  in  order  to  Jus- 
tify the  assessment,  that  the  report  must 
show  that  the  commissioners  have  kept  with- 
in the  limit  imposed  as  to  its  amount,  it  does 
contain  their  statement  that  in  no  case  had 
they  exceeded  in  their  assessment  for  benefit 
one-half  the  value  of  the  property  as  valued 
by  them.     Having  stated,  specifically,  in  fig- 
ures, the  assessment  upon  each  piece  of  prop- 
erty, it  followed  necessarily  that  they  had 
previously    valued    the    property;    and    that 
their  valuation  should  have  been  stated  in 
the  general  language  used  in  the  report,  in- 
stead of  specifically  upon  the  schedule  of  as- 
sessments, is  immaterial.    The  statute  does 
not,  in  terms,  require  the  report  to  contain 
any   statement  of  specific  valuations;    and 
while  It  might  be  a  more  convenient  arrange- 
ment, as  a  matter  of  form,  that  the  figures  of 
valuations  should  accompany  the  figures  of 
assessments,  it  cannot  be  said  that  there  was 
a  fundamental  defect,  invalidating  the  exer- 
cise of  the  power  conferred.    While  the  state- 
ment of  the  commissioners  as  to  their  valua- 
tion may  be  characterized,  in  a  sense,  as  a 
conclusion,  it  was  nevertheless  their  state- 
ment, in  effect,  that  their  valuation  in  each 
case   was  at   least   double  the   assessment 
levied.    Section  985  of  the  Greater  New  York 
ciharter,  which  prescribes  what  the  report  of 
-the  commissioners  is  to  contain,  does  not  ap- 
pear to  require  the  commissioners  to  give  the 
valuation  of  the  property  assessed;  and  that 
is   a    reason,   taken  in  connection  with  the 
general  language  of  section  980,  for  our  hold- 
lug  the  form  of  report  in  this  case  to  have 
»>een  sufficient 

The  first  question  certified  should  be  an- 
e-*vered  in  the  negative;  the  second  question 
cr«?rtified  should  be  answered  in  the  affirma- 
■fciTe;   and  therefore  the  order  appealed  from 


should  be  reversed,  and  that  of  the  Special 
Term  should  be  affirmed,  with  costs  in  this 
court  and  in  the  Appellate  Division  to  the  ap- 
pellants. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  VANN,  and  WERNER, 
JJ.,  concur. 

Order  reversed,  etc. 


(178  N.  T.  407) 

STANDARD  TRUST  CO.  t.  NEW  YORK 
GENT.  &  H.  R.  R.  CO.  et  al. 

(Court  of  Appeals  of  New  York.    May  8,  1904.) 

KXTBA  ALLOWANCE— BEV1EW  BY  APPELLATE 
COUBT— QUESTION  OF  LAW. 

1.  The  question  whether  the  trial  court  has 
the  power  to  grant  an  additional  allowance  is 
a  question  of  law  reviewable  in  the  Court  of  Ap- 

2.  Code  Civ.  Proc.  §  3253,  authorizing  the 
court  to  grant  an  additional  allowance  where  the 
action  ia  difficult  and  extraordinary,  does  not 
authorize  such  an  allowance  in  an  action  for 
personal  injuries,  where  the  answer  is  with- 
drawn under  a  stipulation,  and  the  only  question 
for  the  court  is  the  amount  of  the  damages,  and 
no  difficult  questions  of  law  are  involved. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  the  Standard  Trust  Company, 
executor  of  Alfred  M.  Perrin,  deceased, 
against  the  New  York  Central  &  Hudson 
River  Railroad  Company  and  others.  From 
so  much  of  a  Judgment  of  the  Appellate  Di- 
vision (84  N.  Y.  Supp.  1147)  as  affirms  that 
part  of  a  Judgment  in  favor  of  plaintiff  which 
includes  an  additional  allowance  of  $2,000 
to  plaintiff's  attorney,  defendants  appeal. 
Reversed. 

■  John  F.  Brennan  and  Charles  C.  Paulding, 
for  appellants.  Paul  E.  De  Fere,  J.  Addison 
Young,  and  William  A.  Moore,  for  respond- 
ent. 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  negligently  causing  the 
death  of  the  plaintiff's  testator,  which  re- 
sulted from  a  collision  between  trains  in  the 
Park  avenue  tunnel  in  the  city  of  New  York. 
The  trial  of  this  action  succeeded  that  of  a 
number  of  other  similar  actions  based  upon 
the  same  collision.  Upon  the  commencement 
of  the  trial  it  was  stipulated  on  the  part  of 
the  attorneys  for  the  defendant  that  the  ac- 
cident which  resulted  in  the  death  of  the 
plaintiff's  testator  was  caused  by  the  negli- 
gence of  the  employes  of  the  defendant  and 
without  contributory  negligence  on  the  part 
of  the  decedent  After  this  stipulation  was 
entered  upon  the  minutes,  the  trial  proceed- 
ed for  the  purpose  of  determining  the  amount 
of  damages  that  the  plaintiff  had  suffered, 
resulting  in  a  verdict  of  the  Jury  for  the 
sum   of    $75,000.     To    this    the   trial    court 


V  2.  See  Costa,  vol.  13,  Cent  Dig.  I  624. 
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awarded  the  plaintiff's  attorney  an  additional 
allowance  of  $2,000. 

It  is  contended  on  behalf  of  the  respond- 
ent that  this  court  has  no  power  to  review 
the  Judgment  as  to  the  additional  allowance, 
for  the  reason  that  such  allowance  was  dis- 
cretionary with  the  trial  court.  It  Is  quite 
true  that  this  court  has  no  power  to  review 
discretionary  orders,  and  consequently,  In'  so 
far  as  the  trial  court  had  the  power  to  grant 
an  additional  allowance,  its  exercise  of  such 
power  is  not  subject  to  review  here;  but  the 
question  as  to  whether  the  trial  court  had 
the  power  or  authority  to  grant  any  addi- 
tional allowance  is  a  question  of  law  subject 
to  review  In  this  court  This  was  expressly 
held  in  the  case  of  Hanover  F.  Ins.  Co.  v. 
Germania  P.  Ins.  Co.,  138  N.  Y.  252,  33  N. 
E.  1065,  and  In  Conaughty  v.  Saratoga  Coun- 
ty Bank,  92  N.  Y.  401.  We  are  thus  brought 
to  a  consideration  of  the  provisions  of  section 
3253  of  the  Code  of  Civil  Procedure.  It, 
among  other  things,  provides  that  "in  a  dif- 
ficult and  extraordinary  case  (where  a  de- 
fense has  been  interposed  in  an  action) 
*  *  *  the  court  may  also,  in  its  discretion, 
award  to  any  party  a  further  sum,"  not  ex- 
ceeding 5  per  centum,  etc.  It  will  be  ob- 
served that,  under  the  provisions  of  this 
statute,  the  case  must  be  both  difficult  and 
extraordinary,  and  also  that  It  must  be  a 
case  in  which  there  was  a  defense  interposed. 
If  the  case  lacks  either  of  these  three  require- 
ments it  is  not  brought  within  the  provisions 
of  the  Code,  and  consequently  the  court 
would  have  no  power  to  make  an  additional 
allowance.  In  the  case  under  consideration 
It  appears  that  an  answer  had  been  inter- 
posed, but  under  the  stipulation  read  upon 
the  trial  the  answer  was  In  effect  withdrawn, 
so  that  the  only  question  left  for  the  deter- 
mination of  the  court  was  the  amount  that 
should  be  assessed  as  damages.  Had  timely 
notice  of  this  stipulation  been  given  to  the 
plaintiff,  It  could  not  well  have  been  contend- 
ed that  the  case  had  a  defense  necessitating 
a  trial.  It  is,  however,  contended  on  behalf 
of  the  respondent  that  it  did  not  know  that 
It  was  the  intention  of  the  defendant  to 
stipulate  that  it  was  liable  for  the  damages 
suffered,  and  that  consequently  the  plaintiff 
had  to  prepare  the  case  for  trial  upon  the 
question  of  defendant's  liability.  For  the 
purposes  of  this  case  we  shall  assume,  but 
without  so  deciding,  that  the  respondent's 
contention  makes  a  difference,  and  that  the 
case  is  to  be  treated  as  one  in  which  the 
answer,  had  not  been  withdrawn  or  the  lia- 
bility of  the  defendant  admitted.  We  are 
then  brought  to  a  consideration  of  the  mean- 
ing of  the  words  "difficult  and  extraordi- 
nary." We  think  these  are  words  of  limita- 
tion, and  that  the  practice  of  making  an  ad- 
ditional allowance  In  every  case  cannot  be 
sanctioned.  In  construing  this  phrase  we 
must  give  to  the  words  "difficult  and  ex- 
traordinary" their  usual  and  accepted  mean- 


ing. A  general  rule  specifying  the  precise 
limitation  that  they  impose  upon  the  power 
of  courts  to  grant  an  additional  allowance 
may  be  difficult  to  formulate,  but  their  ap- 
plication to  the  facts  of  a  particular  case 
when  presented  is  not  troublesome.  A  neg- 
ligence case  may  arise  which  may  be  so 
difficult  and  extraordinary  as  to  bring  It 
within  the  provisions  of  the  statute,  but  or- 
dinarily they  are  neither  difficult  nor  ex- 
traordinary. Indeed,  they  are  the  most  com- 
mon and  numerous  of  any  class  of  cases 
which  we  have  in  court  In  the  case  under 
consideration  the  death  of  the  testator  was 
caused  from  a  collision  between  two  trains 
under  circumstances  in  which  negligence 
would  be  presumed  on  the  part  of  the  em- 
ployes of  the  defendant  upon  showing  the 
fact  of  the  collision.  There  was  no  difficult 
question  of  law  to  be  examined  or  consid- 
ered, or  trouble  with  reference  to  making 
the  necessary  proof,  and  we  think  the  case 
was  not  one  In  which  the  trial  court  had  the 
power  to  grant  any  additional  allowance 
whatever.  It  follows  that  so  much  of  the 
judgment  as  is  appealed  from  should  be  re- 
versed, with  costs. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  VANN,  and  WERNER,  JJ„  concur. 
GRAY,  J„  not  Bitting. 

Judgment  accordingly. 


(UT  N.  T.  411) 

PEOPLE  ex  rel.  BERLINGEB  v.  WELLS 

et  al. 

(Court  of  Appeals  of  New  York.    May  3,  1904.) 

APPEAL — REVIEW — BBVERSAL— 1IANDAKU8 — 
BETUBN. 

1.  Where  the  return  to  the  Court  of  Appeals 
shows  such  irregularity  of  practice  as  to  amount 
to  a  mistrial,  the  orders  of  both  courts  below 
will  be  reversed. 

2.  When  an  issue  of  fact  is  joined  by  the  filing 
of  a  return  to  an  alternative  writ  of  manda- 
mus, the  proceedings  on  the  facts  or  on  the  law 
are,  under  Code  Civ.  Proc.  g  2082,  in  all  re- 
spects the  same  as  in  an  action,  except  as  oth- 
erwise expressly  prescribed  by  the  Code,  and  un- 
der section  2083  an  issue  of  fact  on  an  alterna- 
tive writ  of  mandamus  must  be  tried  by  a  jury, 
unless  a  jury  trial  is  waived.  Held,  that  where 
issues  of  fact  were  tried  without  a  jury,  but  at 
the  close  of  the  evidence  counsel  for  defendant 
moved  for  direction  of  a  verdict,  and  the  motion 
was  denied,  and  the  trial  justice  then  gave  his 
reasons,  and  defendant's  counsel  moved  to  set 
aside  "the  finding  of  fact"  and  for  a  new  trial, 
and  the  motion  was  denied,  and  thereafter  the 
court  filed  certain  findings,  but  there  was  no  con- 
clusion of  law  or  direction  for  a  judgment  and 
exceptions  were  filed,  and  the  Appellate  Divi- 
sion held  that  the  paper  signed  by  the  trial  jus- 
tice was  a  decision  of  all  the  issues  of  fact  and 
the  record  showed  that  such  Division  had  a  right 
to  reverse  on  the  ground  that  the  facts  were 
against  the  evidence,  but  their  opinion  did  not 
so  state,  so  as  to  compel  the  presumption*  that 
the  reversal  was  on  the  law,  and  there  is  no  er- 
ror of  law,  the  judgment  must  be  reversed. 
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Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Application  by  the  state,  on  the  relation 
of  Henry  Berlinger,  for  a  writ  of  mandamus 
to  James  L.  Wells  and  others,  composing 
the  board  of  taxes  and  assessments  of  the 
city  of  New  York,  to  reinstate  relator  as 
chief  clerk  in  the  department  From  an  or- 
der of  the  Appellate  Division  (83  N.  Y.  Supp. 
376)  reversing  an  order  of  the  Special  Term 
granting  the  motion,  pWnttff  appeals.  Re- 
versed. 

A,  J.  Skinner,  George  P.  Heimberger,  and 
Henry  S.  J.  Flynn,  for  appellant  John  J. 
Delany,  Corp.  Counsel  (Theodore  Connoly 
and  William  B.  Crowell,  of  counsel),  for  re- 
spondents. 

VANN,  J.    In  August,  1898,  the  relator 
was  appointed  chief  clerk  of  the"  board  of 
taxes  and  assessments  of  the  city  of  New 
York,  and  assigned  to  the  borough  of  Man- 
hattan.   He  assumed  the  office  and  perform- 
ed its  duties  until  May  1,  1902,  when  he  was 
discharged  by  said  board,  without  a  hearing 
or  an  opportunity  for  explanation.    No  char- 
ges were  preferred  against  him,  and  no  rea- 
son for  bis  removal  was  entered  in  the  rec- 
ords of  the  board.    By  the  return  of  the 
respondents  to  an  alternative  writ  of  man- 
damus granted  to   review  their  action   in 
thus  removing  the  relator,  several  Issues  of 
fact  were  raised  bearing  upon  the  question 
whether  he  was  a  regular  clerk  and  not 
subject  to  summary  removal,  or  was  in  a 
confidential  position  with  reference  to  the 
commissioners  and  could  be  discharged  with- 
out presentation  of  charges  or  expression  of 
reasons.    By  consent  of  both  parties  the  issues 
of  fact  were  tried  before  the  court  without 
a  jury,  but  upon  the  theory  that  the  trial 
justice  was  acting,  as  he  announced,  "as  if 
there  were  a  jury  present"    The  "case  con- 
taining exceptions"  is  entitled:  "Trial  Term, 
Part  First;    Before  Hon.  Justice  Leventritt 
and  a  jury."    At  the  close  of  the  evidence 
the  counsel  for  the  defendants  moved  for 
the  direction  of  a  verdict  in  their  favor,  but 
the  motion  was  denied,  and  an  exception 
taken.    The  trial  justice  then  gave  his  rea- 
sons for  deciding  in  favor  of  the  relator, 
and  thereupon  the  defendants', counsel,  after 
stating,  without  dissent  from  any  one,  that 
this  announcement  "appears  in  place  of  a 
verdict,"  moved  "to  set  aside  the  finding  of 
fact,    *    •    *    and  for  a  new  trial  under 
section  999  of  the  Code."    The  motion  was 
denied,  and  an  exception  was  taken,  but  no 
order  was  entered.    The  court  subsequently 
prepared  and  signed  a  paper  entitled  "Find- 
lugs,"  which,  after  certain  recitals,  was  as 
follows: 

"First  I  find  that  the  relator  was  a  reg- 
ular clerk,  and  did  not  occupy  a  confidential 
position.  That  the  duties  he  was  required  to 
perform  were  not  secret  '  That  the  relations 
which  existed  between  him  and  the  respond- 


ents were  not  those  of  trust  and  confidence. 
That  none  of  the  duties  primarily  resting  on 
the  respondents  were  delegated  to  the  relator. 
That  there  was  no  assumption  of  any  finan- 
cial responsibility  in  connection  with  the 
position  the  relator  occupied,  and  that  the 
performance  of  relator's  duties  did  not  in- 
volve any  of  the  elements  necessary  to  make 
his  position  confidential. 

"Second.  I  find  a  general  verdict  in  favor 
of  the  relator  and  against  the  respondents 
on  all  the  questions  of  fact  raised  by  the 
mandamus  herein  and  the  return  thereto." 

There  was  no  conclusion  of  law  or  direc- 
tion for  judgment  and  the  paper  contained 
nothing,  aside  from  the  recital  as  to  the 
time  and  place  of  trial,  except  as  stated. 
Exceptions  were  filed  by  the  defendants  "to 
the  decision  or  findings  of  fact  made  and 
signed  herein  by,"  etc.  Upon  all  the  papers 
and  proceedings,  including  "the  finding  of 
fact  of  the  Hon.  David  Leventritt  Justice  of 
the  Supreme  Court,"  the  relator  moved  at 
Special  Term  for  a  peremptory  writ  of  man- 
damus, and  from  the  order  granting  said  mo- 
tion the  defendants  appealed  to  the  Appel- 
late Division.  Upon  the  hearing  of  the  ap- 
peal the  order  was  reversed,  and  the  mo- 
tion for  a  peremptory  writ  was  denied,  but 
no  new  trial  was  granted,  and  the  order  of 
reversal  did  not  state  that  the  facts  had 
been  reviewed  or  that  the  order  of  the  Spe- 
cial Term  was  reversed  upon  a  question  of 
fact 

When  an  issue  is  joined  by  the  filing  of  a 
return  to  an  alternative  writ  of  mandamus, 
the  proceedings,  "upon  the  facts  or  upon  the 
law,  are,  in  all  respects,  the  same  as  in  an 
action,"  except  as  otherwise  expressly  pre- 
scribed by  the  Code.  Code  Civ.  Proc.  f  2082. 
"The  writ,  the  return,  and  the  demurrer  are 
deemed  to  be  pleadings  in  an  action,"  and 
the  final  order  a  final  judgment  which  may 
be  entered  and  docketed  as  such.  Id.  "An 
Issue  of  fact  joined  upon  an  alternative  writ 
of  mandamus,  must  be  tried  by  a  jury,  as  If 
it  was  an  Issue  joined  in  an  action  *  •  * 
unless  a  jury  trial  Is  waived,  or  a  reference  Is 
directed  by  consent  of  parties."  Section 
2083.  Owing  to  the  anomalous  practice  pur- 
sued at  the  Trial  Term,  such  confusion  has 
arisen  that  a  review  upon  the  merits  is  Im- 
possible without  a  departure  from  established 
precedents.  The  learned  judges  of  the  Ap- 
pellate Division  held  that  the  trial  was  be- 
fore the  court  without  a  jury,  and  that  the 
paper  signed  by  the  trial  justice  was  a  de- 
cision by  the  court  of  the  whole  Issues  of 
fact.  According  to  their  opinion,  which 
forms  no  part  of  the  record,  they  reversed  up- 
on a  question  of  fact  yet  as  they  did  not 
say  so  in  their  order,  the  statute  compels  us 
to  presume  that  the  reversal  was  upon  ques- 
tions of  law  only.  Code  Civ.  Proc.  §  1338. 
An  examination  of  the  record  discloses  no  er- 
ror of  law,  as  distinguished  from  an  error  In 
practice,  but  it  also  shows  that  the  Appellate 
Division  had  the  right  to  reverse  upon  the 
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ground  that  the  facts  were  found  against  the 
weight  of  evidence.  If  they  had  stated  in 
their  order  that  they  reversed  for  this  rea- 
son, we  could  not  review  their  determination. 
Therefore,  upon  the  theory  that  the  facts 
were  found  by  the  court,  as  such,  we  should 
be  compelled  to  reverse  the  order  of  the  Ap- 
pellate Division  and  restore  that  of  the  Spe- 
cial Term,  because  there  is  no  error  of  law 
disclosed  by  the  record,  and  we  are  com- 
pelled to  presume  that  the  reversal  was  not 
founded  upon  the  facts.  Hinckel  v.  Stevens, 
165  N.  Y.  171,  58  N.  E.  879;  Spence  v.  Ham, 
163  N.  Y.  220,  57  N.  B.  412,  51  L.  R.  A.  238. 
On  the  other  hand,  if  the  decision  is  to  be 
treated  as  the  verdict  of  a  Jury,  which  was 
clearly  the  understanding  of  the  parties  at 
the  trial,  we  are  met  by  a  difficulty  of  a  like 
nature.  Henavie  v.  N.  Y.  O.  &  H.  R.  R.  Co., 
154  N.  Y.  278,  48  N.  B.  525.  After  a  trial 
before  a  jury  the  facts  cannot  be  reviewed 
upon  an  appeal  simply  from  the  Judgment, 
but  a  motion  for  a  new  trial  must  be  made, 
an  order  entered,  and  an  appeal  taken  from 
the  order.  Collier  v.  Collins,  172  N.  Y.  99, 
64  N.  E.  787.  While  such  a  motion  was 
made  and  denied  in  this  case,  no  order  was 
entered,  and  of  course  no  appeal  from  such 
an  order  was  taken  to  the  Appellate  Division. 
That  court,  therefore,  upon  this  theory  of  the 
trial,  was  without  jurisdiction  to  review  the 
facts,  and  was  confined  to  questions  of  law, 
of  which  there  was  none  to  Justify  a  reversal. 
In  the  effort  to  settle  the  facts  in  an  in- 
formal way,  the  practice  pursued  was  so  ir- 
regular as.  to  amount  to  a  mistrial.  The  par- 
ties regarded  the  trial  as  before  a  jury,  while 
the  Appellate  Division  regarded  it  as  before 
the  court  By  the  final  action  of  the  trial 
justice  it  was  treated  as  in  the  nature  of 
•both,  for  he  found  the  facts  as  a  judge  and 
a  verdict  as  a  jury.  The  case  was  moved  at 
a  Trial  Term,  and  a  Jury  was  in  attendance, 
but  none  was  impaneled.  While  the  trial 
proceeded  as  if  a  jury  were  present,  no  ver- 
dict was  even  in  form  directed,  and  there 
was  no  effort  to  make  the  record  appear  as 
if  a  verdict  had  been  rendered  by  a  jury,  as 
is  sometimes  done  by  consent.  A  court  never 
finds  a  verdict,  although  it  may  direct  one. 
The  evidence  of  a  verdict  Is  the  entry  there- 
of in  the  minutes  of  the  clerk;  but  no  such 
entry  was  made  in  this  case.  The  evidence 
of  a  decision  of  an  action  by  the  court  is  a 
paper  signed  by  the  trial  judge  stating  the 
facts  found  or  the  conclusion  reached  and  the 
relief  awarded.  The  paper  signed  in  this 
case  stated  certain  facts  as  found,  and  then 
found  "a  general  verdict  in  favor  of  the  re- 
lator." It  is  impossible  to  clearly  determine 
what  this  nondescript  dish  is,  for  it  is  part 
fish  and  part  fowl,  and  hence  we  conclude 
that  the  trial  was  irregular  and  illegal.  As 
the  proceedings  to  review  vary  with  the  na- 
ture of  the  trial,  confusion  in  the  practice 
upon  the  appeal  was  almost  inevitable,  and 
the  only  way  to  avoid  injustice  is  to  reverse 
the  orders  of  both  courts  below  and  direct  a 


trial — for  none  has  yet  been  bad  that  the  law 
can  recognize— with  costs  to  abide  event. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  and  WERNER,  JJ, 
concur. 

Orders  reversed,  eta 


(187    N.    T.   K9) 

GENERAL  ELECTRIC  CO.  v.  NATIONAL 
CONTRACTING  CO. 

(Court  of  Appeals  of  New  York.     April  26, 
1904.) 

BALES — ORAL  MODIFICATION  OF  WBTTTEH  CON- 
TRACT—ESTOPPEI/— EVIDENCE— REFUSAL.  TO  AC- 
CEPT   GOODS— RESALE    BY   SELLER— T.T  *  BTT.TTT 

OF  BUYER. 

1.  A  written  contract  of  sale  may  be  mod- 
ified as  to  time  of  performance  by  consent  of  the 
parties,  notwithstanding  the  contract  provide* 
that  no  modification  thereof  shall  be  binding  un- 
less in  writing. 

2.  Where  a  written  contract  of  sale,  providing 
that  no  modification  thereof  should  be  binding 
unless  in  writing,  was,  by  consent  of  the  parties 
and  for  their  convenience,  modified  as  to  the  time 
of  performance,  and  defendant  permitted  plain- 
tiff to  go  on  with  the  work  after  the  time  specifi- 
ed in  the  contract,  he  is  estopped  from  setting  op 
the  defense  of  nonperformance  as  to  time. 

3.  An  exception  by  defendant  to  certain  testi- 
mony admitted  in  proceedings  before  a  referee 
before  the  pleadings  were  amended  is  not  avail- 
able on  appeal  where  the  amendment  obvi- 
ated all  objection  to  the  testimony. 

4.  The  seller  of  machinery  to  be  delivered  and 
installed  at  a  specified  time  may,  on  refusal 
of  the  purchaser  to  accept  or  pay  for  the  same, 
sell  it  at  public  auction,  and  recover  from  the 
original  purchaser  the  price  thereof,  after  de- 
ducting the  amount  received  at  the  auction  sal* 
and  the  cost  of  installing  the  machinery,  togeth- 
er with  interest  on  such  balance  from  the  time 
of  the  purchaser's  default. 

Appeal  from  Supreme  Court;  Appellate 
Division,  Third  Department 

Action  by  the  General  Electric  Company 
against  the  National  Contracting  Company 
for  breach  of  contract  From  a  Judgment  of 
the  Appellate  Division  (83  N.  Y.  Sopp.  llOETi 
affirming  a  judgment  for  plaintiff  on  report 
of  a  referee,  defendant  appeals.     Affirmed. 

L.  Laflin  Kellogg  and  Alfred  C.  Pette,  for 
appellant  Richard  Lockhart  Hand,  Edgar 
T.  Brackett,  and  James  O.  Carr,  for  respond- 
ent 

O'BRIEN,  J.  Both  parties  to  this  actios 
are  domestic  corporations.  The  plaintiff  is 
extensively  engaged  in  the  manufacture  and 
sale  of  all  kinds  of  electrical  appliances  acJ 
apparatus,  and  the  defendant  as  its  naiae 
indicates,  is  a  contracting  company.  On  tbr 
15th  day  of  June,  1900,  they  entered  into  t 
written  contract  whereby  the  plaintiff  agrees 
to  manufacture,  deliver  on  board  the  cars, 
and  install  for  the  defendant  certain  electri: 
machinery  and  appliances,  for  which  the  de- 
fendant agreed  to  pay  $65,000— one-third  cas: 

H  4.  See  Sales,  voL  43,  Cent  Die  H  tlfi,  aSi,  UC 
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on  delivery,  one-third  in  30  days  thereafter, 
and  the  balance  in  00  days.    In  this  action 
tbe  plaintiff  sought  to  recover  damages -for 
the  defendant's  alleged  breach  of  this  con- 
tract, and  it  had  judgment  upon  the  trial 
before  the  referee,  which  has  been  unani- 
mously affirmed  by  the  learned  court  below. 
The  referee's  findings  of  fact,  which  appear 
at  length  in  the  record,  must,  therefore,  be 
treated  as  conclusive.     The  machinery  and 
appliances   that  the   plaintiff   contracted  to 
make  and  deliver  to  tbe  defendant  are  de- 
scribed in  the  written   contract  and  spec- 
ifications in  great  detail,  and. the  names  or 
character  of  the  articles  need  not  be  refer- 
red to,  since  there  Is  no  question  raised,  so 
far  as  the  record  discloses,  that  they  are  not 
in  accordance  with   tbe  contract.     By  the 
terms  of  tbe  agreement,  as  originally  made, 
a  part  of  the  property  was  to  be  delivered  on 
January  1,  1901,  and  a  part  on  the  1st  of 
February  following,  and  it  is  admitted  on  all 
aides  that  no  delivery  was  made  on  these 
days,  and  out  of  this  fact  arises  the  principal 
question  of  law  involved  in  the  case.    But 
tbe  learned  referee  has  found  that  time  was 
not  of  the  essence  of  the  contract,  and  that 
by  mutual  verbal  agreement  between  the 
parties  the  time  of  delivery  was  extended, 
and  the  defendant  waived  performance  on 
these  days.    He  has  also  found  that  on  the 
15th  day  of  April,  1901,  the  plaintiff  had 
boxed  and  packed  all  the  various  articles  de- 
scribed in  the  contract,  and  delivered  all  on 
board  the  cars  at  ltd  place  of  business  within 
tbe  time  provided  by  tbe  agreement  as  ex- 
tended by  the  verbal  conferences  between 
the  parties  above  referred  to,  and  that  the 
defendant  refused  to  receive  or  pay  for  the 
property,  and  thereby  was  and  is  in  default 
of  performance.    The  written  contract  con- 
iained.an  express  provision  as  follows:    "No 
modification  of  this  accepted  agreement  shall 
be  binding  upon  the  parties  hereto  or  either 
of  them  unless  such  modification  shall  be  in 
writing  duly  accepted  by  the  purchaser  and 
approved  by  an  executive  officer  of  the  com- 
pany."   If  It  was  legally  possible  for  the  par- 
ties to  extend  the  time  of  performance  fixed 
by  the  written  agreement  otherwise  than  by 
writing,  It  is  quite  apparent  that  they  have* 
done  so  as  matter  of  fact,  and  herein  lies 
tbe  principal  contention  on  the  part  of  the 
defendant  In  support  of  this  appeal. 

It  is  found  that,  at  the  time  of  making 
:be  contract,  it  was  understood  by  both  of 
:t»e  parties  and  known  to  the  plaintiff  that 
.I»e  machinery  and  apparatus  to  be  manu- 
factured, mentioned  and  described  in  the 
tgreeinent,  were  for  the  Hudson  Kiver  Wa- 
ex-  Power  Company,  a  corporation  located 
*»  or  having  a  place  of  business  and  for  the 
nsiallment  of  such  machinery  and  manu- 
factured articles  at,  Spier's  Falls,  on  the 
ludson  river,  and  that  before  the  1st  day  of 
anuary,  1901,  when  the  first  articles  were 
>  be  delivered  under  the  contract,  it  was 
dowd  to  both  parties  that  differences  had 
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arisen  between  tbe  defendant  and  the  pow- 
er company  of  such  moment  that  it  was  ap- 
parently certain  thai;  if  the  machinery  and 
apparatus  mentioned  and  described  in  the 
contract  should  be  completed  and  furnished 
for  delivery,  the  same  would' not  be  accepted 
from  the  defendant  by  the  power  company. 
But  notwithstanding  the  differences  between 
the  defendant  and  the  power  company,  there 
was  no  abandonment  of'  the  contract  be- 
tween tbe  plaintiff  and  tbe  defendant,  nor 
any  request  by  the  defendant  to  be  relieved 
from  tbe  contract.  It  is  found  that  confer- 
ences were  had  between  the  representatives 
of  the  plaintiff  and  the  representatives  of 
the  defendant  with  reference  to  the  fulfill- 
ment of  the  contract  as  it  had  been  modified, 
and  the  result  of  such  conferences  was  that 
it  was  understood  by  and  between  the  par- 
ties that  a  literal  fulfillment  by  the  plaintiff 
of  the  contract  was  not  necessary  In  so  far 
as  the  matter  of  time  was  involved.  The 
findings  are  substantially  to  the  effect  that, 
Inasmuch  as  there  was  doubt  about  the  pow- 
er company  taking  the  property  from  the 
defendant,  neither  party  to  this  action  was 
particular  as  to  tbe  time  of  delivery,  and 
hence  the  verbal  arrangement  for  delivery 
at  a  later  day  than  was  stipulated  In  the 
written  contract.  It  seems  that  the  plaintiff 
could  have  manufactured  and  delivered  the 
articles  embraced  In  the  contract  within  the 
time  specified  in  the  writing,  and  would  have 
done  so  except  for  the  attitude  of  the  defend- 
ant, which  led  the  plaintiff  to  believe  that 
delivery  on  the  days  mentioned  was  not  nec- 
essary. It  Is  quite  apparent  that  since  there 
was  some  difficulty  or  misunderstanding  be- 
tween the  defendant,  and  the  power  compa- 
ny, which  was  ultimately  to  receive  the  prop? 
erty  as  a  part  of  its  plant;  tbe  delay  on  the 
part  of  tbe  plaintiff  In  pushing  the  manufac- 
ture and  delivery  was  not  unreasonable,  and 
that  it  acted  in  entire  good  faith. 

We  think  that,  under  these  circumstances, 
the  defendant  cannot  escape  responsibility 
on  .the  ground  that  the  extension  of  the  time 
of  performance  by  the  plaintiff  was  not  in 
writing.  That  was  a  stipulation  which  the 
parties,  for  their  mutual  convenience,  could 
have  waived  or  disregarded.  According  to 
the  findings  of  fact,  a  situation  had  arisen 
between  the  defendant  and  the  power  com- 
pany that  had  not  been  foreseen  at  the  time 
of  tbe  execution  of  tbe  contract,  and  it  would 
seem  to  be  only  reasonable  to  say  that  the 
parties  to  this  contract  could  have  accom- 
modated themselves  to  this  new  situation 
without  writing.  Dunn  v.  Steubing,  120  N. 
Y.  232,  24  N.  EL  315;  Thomson  v.  Poor,  147 
N.  Y.  402,  42  N.  E.  13;  Homer  v.  Guardian 
Mut  L.  Ins.  Co.,  67  N.  T.  478;  Quick  v. 
Wheeler,  78  N.  Y.  300.  The  defendant  could, 
no  doubt,  have  insisted  upon  strict  perform- 
ance of  tbe  contract  according  to  the  written 
instrument,  and,  had  it  assumed  that  posi- 
tion, the  plaintiff  would  .then  know  where 
it  stood;    but  the  defendant  permitted  the 
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plaintiff  to  go  on  with  the  work  after  the 
specified  date,  and  indeed  was  willing  that 
it  should  do  so,  and  hence  we  think  it  is 
estopped  to  claim  that  this  was  not  perform- 
ance of  the  contract.  Excuse  for  nonper- 
formance by  the  plaintiff  on  the  precise  day 
is  not. the  plaintiff's  position,  but  it  insists 
that  it  is  a  case  of  performance  because  the 
defendant  is  estopped,  under  the  circumstan- 
ces of  the  case,  to  deny  it  Gallagher  v. 
Nichols,  60  N.  Y.  438,  448;  Smith  v.  Wet- 
more,  167  N.  Y.  234,  60  N.  E.  419.  It  is 
undoubtedly  true  that  in  many  cases  of  mer- 
cantile contracts  time  Is  of  the  essence. 
There  are  numerous  authorities  which  may 
be  cited  in  support  of  that  proposition.  But 
this  was  a  contract  to  manufacture  and  de- 
liver goods  at  a  specified  day  in  the  future, 
and  the  time  of  delivery  was  changed  in  the 
interest  and  for  the  accommodation  of  both 
parties.  It  was,  therefore,  In  the  power  of 
the  parties  to  change  the  terms  of  the  con- 
tract by  parol  as  to  time.  It  Is  found  that 
they  did  actually  make  the  change,  and  the 
defendant  under  the  circumstances  of  the 
case,  is  estopped  from  setting  up  the  de- 
fense of  nonperformance  as   to   time. 

The  trial  of  the  action  proceeded  for  sev- 
eral days  under  the  original  complaint,  which 
alleged  that  the  time  of  performance  had 
been  duly  extended  to  March  1st.  The  learn- 
ed referee  admitted  testimony,  under  de- 
fendant's objection  and  exception,  tending 
to  prove  by  parol  that  the  time  of  perform- 
ance had  been  farther  extended  in  the  con- 
ferences between  the  parties  after  the  date 
specified  in  the  contract  It  is  claimed  that 
the  admission  of  this  testimony  was  error. 
It  Is  not  necessary  to  decide  whether  or  not 
it  was  strictly  admissible  under  the  original 
complaint  since  it  appears  that  on  the  trial 
the  referee  permitted  the  plaintiff,  upon 
terms,  to  amend  the  complaint.  A  new  and 
amended  complaint  was  then  actually  serv- 
ed in  the  case,  and  the  defendant  served  an 
amended  answer,  in  which  a  counterclaim 
was  set  up  in  addition  to  the  matter  orig- 
inally pleaded.  Therefore,  if  the  testimony 
was  not  admissible  under  the  original  com- 
plaint it  certainly  was  admissible  under  the 
amended  complaint  and  so  we  think  the 
amendment  of  the  pleadings  thus  had  ob- 
viated all  objection  to  the  testimony,  and 
hence  the  exceptions  are  not  now  available. 
The  referee  had  power  to  permit  the  amend- 
ments, and,  the  pleading  having  thus  been 
made  sufficient  to  cover  the  testimony,  the 
objection  disappears.  Nat.  Bank  of  Deposit 
v.  Rogers,  166  N.  Y.  380,  58  N.  E.  922; 
Nichols  v.  Scranton  Steel  Co.,  137  N.  Y.  471, 
33  N.  E.  561;  Smith  v.  Rathbun,  75  N.  Y. 
122;    Smith  v.  Wetmore,  supra. 

It  appears  that  in  the  month  of  August 
following  the  refusal  of  the  defendant  to 
receive  the  property  or  pay  for  it  the  plain- 
tiff, upon  public  notice,  sold  the  property  at 
auction  for  something  over  $30,000.  This  it 
had  the  right  to  do.    There  is  no  question 


for  this  court  with  reference  to  the  fairness 
of  the  sale.  The  defendant  having  refused 
to  receive  the  appliances,  the  right  of  the 
plaintiff  to  make  a  fair  sale  cannot  well  be 
questioned.  It  was  a  part  ef  the  plaintiff's 
contract  to  install  the  machinery  and  to  wire 
the  plant  but  Inasmuch  as  the  defendant  re- 
fused to  receive  the  property,  and  since  there 
was  no  plant  provided  in  which  it  could  be 
Installed,  the  plaintiff  is  not  at  fault  in  that 
respect.  The  referee  deducted  from  the  re- 
covery the  sum  which  It  would  cost  the  plain- 
tiff to  perform  In  that  respect,  and  hence  the 
defendant  has  no  ground  of  complaint  We 
think  that  interest  was  properly  included  in 
the  recovery  from  the  time  of  the  defend- 
ant's default  The  price  of  the  property  was 
fixed  by  the  contract  The  deductions  in  fa- 
vor of  the  defendant  on  account  of  the 
sum  received  at  the  sale,  and  the  allowance 
In  consequence  of  being  relieved  from  the 
expense  of  installing  the  appliances  and  wir- 
ing the  plant  and  some  other  matters  em- 
braced in  the  referee's  report  when  taken 
from  the  purchase  prices,  represents  the 
damages  which  the  plaintiff  is  entitled  to  re- 
cover. We  think  they  were  liquidated  in 
the  sense-  that  the  plaintiff  was  entitled  to 
interest  Van  Rensselaer  v.  Jewett  2  N. 
Y.  135,  51  Am.  Dec.  275;  De  Lavallette  ▼. 
Wendt  75  N.  Y.  579,  582,  31  Am.  Rep.  494; 
Mygatt  v.  Wilcox,  45  N.  Y.  306,  6  Am.  Rep. 
90;  McMahon  v.  N.  Y.  &  Erie  R.  B.  Co.,  20 
N.  Y.  463;  Gray  v.  Central  R.  R.  Co.  of  N. 
J.,  157  N.  Y.  483,  52  N.  E.  555. 

We  think  that  the  record  presents  no  error 
of  law  sufficient  to  warrant  any  interference 
with  the  judgment  and  so  it  must  be  affirm- 
ed, with  costs. 

PARKER,  O.  J.,  and  VANN,  BARTLETT. 
HAIGHT,  CULLEN,  and  WERNER,  JJ,  con- 
cur. 

Judgment  affirmed. 


(185  Man.  SO) 
CASHIN  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 
•  (Supreme   Judicial   Court  of   Massachusetts. 
Plymouth.    May  18, 1904.) 

PERSONAL  INJURIES— DAMAGES— -EVIDENCE— EX- 
CLAMATIONS OF  PAIN — MENTAL  CONDITION — 
HOSPITAL  BECOBDS  —  WITNESSES — EXAMINA- 
TION—UNRESPONSIVE  ANSWERS — REMEDT. 

1.  On  the  issue  of  damages  for  personal  in- 
juries resulting  in  melancholia,  testimony  of 
plaintiff's  wife  that  she  had  heard  him  say  that 
if  he  did  not  have  children,  he  would  commit 
suicide,  was  admissible  as  a  verbal  act  tending 
to  show  plaintiff's  mental  condition. 

2.  In  an  action  for  damages  for  personal  in- 
juries, testimony  showing  exclamations  of  pres- 
ent pain  is  admissible,  although  it  carries  with 
it  an  idea  of  similar  past  pain,  in  which  case, 
however,  it  is  not  to  be  considered  as  any  evi- 
dence of  such  past  pain. 

3.  Where  a  question  and  a  part  of  the  answer 
are  proper,  counsel  desiring  to  object  to  any  part 

f  2.  See  Evidence,  vol.  JO,  Cent  Dig.  S|  t&t  SB- 
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of  the  answer  as  beyond  the  scope  of  the  ques- 
tion should  move  to  strike  out  such  part  as  not 
responsive,  and  if  he  docs  not  do  so  he  cannot 
assign  as  ground  of  exception  the  irresponsive- 
ness  of  such  part. 

4:  In  on  action  for  personal  injuries,  hospital 
records,  not  kept  under  any  requirement  of  law, 
and  hence  not  public  records,  are  not  admissible 
in  evidence,  unless  supported  by  the  testimony 
of  the  one  who  made  them,  if  such  person  is 
still  alive  and  capable  of  being  produced  to  tes- 
tify. 

Exceptions  from  Superior  Court,  Plymouth 
County;  Bobt  O.  Harris,  Judge. 

Tort  for  personal  injuries  by  one  Cashin 
against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company.  There  was  a  ver- 
dict for  plaintiff,  and  defendant  excepts. 
Affirmed, 

Sherman  L.  Whipple  and  Knight  &  Brew- 
ster, for  plaintiff.  Frederick  S.  Hall,  for 
defendant 


HAMMOND,  J.  One  of  the  claims  made 
In  behalf  of  the  plaintiff  was  that  the  acci- 
dent had  caused  serious  mental  Injury,  re- 
sulting, among  other  things,  in  melancholia. 
As  bearing  upon  his  mental  condition  in  that 
respect,  the  testimony  of  the  wife  that  she 
had  heard  him  say  "if  he  didn't  have  chil- 
dren, he  would  commit  suicide"  was  plainly 
admissible.  It  was  a  verbal  act,  which  tend- 
ed to  show  the  mental  condition.  Lane  v. 
Moore,  151  Mass.  87,  23  N.  B.  828,  21  Am. 
St  Rep.  430;  Hayes  v.  Pitts-Klmball  Co., 
183  Mass.  262,  263,  67  N.  E.  249,  and  cases 
cited.  It  is  suggested  in  the  defendant's 
brief  that  this  was  a  private  statement  by  a 
husband  to  his  wife;  but  no  such  sugges- 
tion was  made  at  the  trial,  and  there  is 
nothing  in  the  record  to  show  that  the  state- 
ment was  part  of  a  private  conversation. 

The  question  put  to  the  witness  Barnes,  so 
far  as  it  sought  to  show  exclamations  of 
present  pain,  was  admissible.  After  a  col- 
loquy between  counsel  on  each  side  and  the 
court,  In  which  counsel  for  the  plaintiff  ex- 
pressly disclaimed  any  purpose  except  to 
show  expressions  or  ejaculations  of  present 
pain,  and  expressly  told  the  witness  that  if 
the  plaintiff  said  "he  was  sorry  his  head  did 
ache,  or  that  he  wished  he  could  go  back 
where  he  was  before,"  the  witness  "need  not 
put  that  In,"  the  court  said,  in  substance, 
that  the  witness  might  answer  the  question 
so  far  as  It  called  for  any  statement  as  to  a 
then  alleged  existing  pain  and  condition. 
The  whole  colloquy  sbows  that  the  question 
called  only  for  ejaculations  of  pain,  and  that 
the  court  admitted  it  solely  for  that  purpose. 
The  witness,  however,  with  a  perversity 
which  It  may  be  argued  was  not  due  to  ig- 
norance on  his  part  «s  to  the  proper  scope 
of  the  question— a  kind  of  perversity  quite 
common  where  a  witness  whose  sympathies 


are  enlisted  has  something  which  he  wants 
to  say  very  much — answered  the  question  In  a 
very  objectionable  manner;  and  In  direct  op- 
position to  the  Instructions  given  him  by  the 
counsel  who  called  him.  That  part  of  the 
answer  which  ends  with  the  word  "head- 
aches," when  taken  in  connection  with  the 
statement  that  at  the  time  of  the  exclama- 
tion the  plaintiff  had  his  hands  upon  his 
head,  may  be  regarded  as  an  exclamation 
and  ejaculation  of  present  pain.  And  it  Is 
none  the  less  so  even  If  It  also  carries  an 
Idea  of  similar  past  pain.  So  far  as  it  was 
an  ejaculation  of  present  pain,  It  was  ad- 
missible, and  was  therefore  rightly  admitted; 
but  It  was  not  to  be  considered  as  any  evi- 
dence whatever  of  similar  prior  pain.  The 
rest  of  the  answer  was  inadmissible.  Since 
the  question  and  a  part  of  the  answer  were 
admissible,  it  was  the  duty  of  the  counsel 
for  the  defendant  If  he  desired  to  object  to 
any  part  of  the  answer  as  going  beyond  the 
proper  scope  of  the  question,  to  call  the  at- 
tention of  the  court  to  that  fact  by  moving 
to  strike  out  the  part  of  the  answer  which 
was  not  responsive.  Inasmuch  as  he  did  not 
take  that  course,  the  court  and  opposing 
counsel  were  warranted  In  assuming  that 
he  relied  upon  his  general  objection  to  the 
question,  and  not  upon  any  specific  objec- 
tion to  the  answer,  and  that  he  regarded  the 
whole  answer  as  responsive,  and  within  the 
proper  scope  of  the  question.  Under  these 
circumstances,  he  must  stand  upon  the  gen- 
eral objection  to  the  question,  and  upon  that 
matter  the  fact  that  some  portion  of  the 
answer  not  responsive  to  the  question  was 
admitted  is  not  material.  It  Is  to  be  assum- 
ed that  in  the  instructions  to  the  jury  the 
proper  bearing  and  scope  of  the  answer  waB 
stated  to  the  Jury. 

In  the  case  of  the  books  which  were  of- 
fered as  records  of  the  respective  hospitals. 
It  was  not  contended  that,  as  to  either  in- 
stitution, the  records  were  kept  under  any 
requirement  of  law.  They  were,  therefore, 
not  public  records,  and  were  not  admissi- 
ble, unless  supported  by  the  testimony  of  the 
one  who  made  them,  If  that  person  were  still 
alive  and  capable  of  being  produced  to  tes- 
tify. Kennedy  v.  Doyle,  10  Allen,  161,  166. 
See,  also,  Townsend  v.  Pepperell,  99  Mass. 
40;  where  the  record  was  admitted  evidently 
upon  the  doctrine  that  It  being  more  than 
30  years  old,  there  was  no  need  to  show 
the  death  of  the  person  who  made  it  In 
the  present  case  the  court  may  well  have 
found  upon  the  evidence  as  to  each  hospital, 
both  that  the  records  were  Imperfect  and 
that  there  was  no  reason  to  suppose  that 
the  writers  could  not  be  produced.  The  rec- 
ords upon  such  a  finding  were  properly  ex- 
cluded. 

Exceptions  overruled. 
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D.  O.  HATNES  &  CO.  v.  NYE. 


(Supreme   Judicial   Court  of   Massachusetts. 
Bristol.    May  18,  1904.) 

ADVERTISING    OONTBACT  —  BREACH  —  REMEDY— 

DAMAGES— JUBY   QUESTION— BUBDEN   OF 

PBOOF. 

1.  The  refusal  to  prepare  or  furnish  an  ad- 
vertisement to  be  inserted  in  a  newspaper  is  a 
breach  of  a  contract  with  the  publishers  to  in- 
sert an  advertisement. 

2.  Where  a  contract  to  advertise  in  a  news- 
paper, the  advertisement  to  be  changed  at  will, 
is  breached  by  the  failure  to  prepare  or  furnish 
an  advertisement  to  be  inserted,  whereupon  the 
publisher  uses,  over  the  advertiser's  objection, 
copy  previously  furnished,  the  remedy  of  the 
publisher  is  an  action  for  damages,  and  not  for 
the  contract  price. 

3.  In  an  action  to  recover  damages  for  breach 
of  a  contract  to  advertise  in  a  newspaper  the 
burden  is  on  the  publisher  to  establish  the 
amount  of  his  damages. 

4.  Though  there  is  evidence  in  an  action  to 
recover  damages  for  breach  of  a  contract  for 
advertising  that  the  damage  to  plaintiff  was  the 
contract  price,  the  question  is  one  for  the  jury, 
where  there  were  circumstances  from  which  the 
jury  might  have  found  that  the  damage  was 
something  less  than  the  contract  price. 

.    Exception    from    Superior   Court,    Bristol 
County;   Fredk.  Lawton,  Judge. 

Action  by  D.  O.  Haynes  &  Co.  against 
William  F.  Nye.  From  a  finding  for  plain- 
tiff, defendant  brings  exceptions.  Exceptions 
sustained. 

Mayhew  R.  Hitch,  for  plaintiff.    J.  L.  Gll- 

lingham,  for  defendant 

KNOWLTON,  C.  J.  The  plaintiff  corpora- 
tion Is  the  proprietor  of  a. newspaper  called 
the  New  York  Commercial,  published  in  the 
city  of  New  York,  and  it  made  a  contract  In 
writing  with  the  defendant  as  follows: 

"?300.00  New  Bedford,  October  25,  1900. 

"0.  O.  Haynes  and  Company,  Publishers, 
New  York;  Please  insert  our  advertisement 
In  the  New  York  Commercial,  to  occupy  a 
space  of  four  inches,  and  to  be  Inserted  one 
time  a  week  for  twelve  months,  beginning 
with  issue  of  December  to  January  first; 
1900,  for  which  I  agree  to  pay  you  three 
hundred  dollars  in  monthly  payments. 

"Name  William  F.  Nye 

"Full  address,  New  Bedford,  Mass. 

"Business,  oil  manufacturer.    - 
"Agent,  J.  E.  Sullivan." 

The  plaintiff  at  the  time  accepted  the  or- 
der through  its  agent,  Sullivan,  who  for- 
warded to  it  the  writing,  and  It  entered  up- 
on the  performance  of  the  contract.  The 
defendant  was  a  dealer  in  oils,  and  It  was 
understood  that  he  could  change  the  adver- 
tisement or  copy  at  any  time,  as  often  as  be 
chose.  Sullivan  had  with  him  a  copy  of  an 
advertisement  which  the  defendant  previ- 
ously had  published  in  another  newspaper, 
and  he  told  the  defendant  that  he  could 
send  such  copy  as  he  desired  to  have  pub- 
lished, and,  If  no  copy  was  received  before 
the  time  for  publication,  the  plaintiff  would 
publish  tie  copy  which  the  agent  had  with 


him.  The  defendant  had  previously  told 
the  agent  that  be  did  not  wish  to  have  that 
advertisement  published,  as  he  did  not  then 
have  for  sale  some  of  the  articles  mentioned 
In  it  Before  the  first  publication  of  the  ad- 
vertlsement  the  defendant  notified  the  plain- 
tiff by  letter  not  to  publish  the  advertise- 
ment and  he  failed  to  furnish  the  plaintiff 
any  copy  for  publication,  although  often  re- 
quested to  do  so.  The  plaintiff  published 
this  advertisement  for  nine  months,  against 
repeated  objections  by  the  defendant  The 
declaration  is  in  three  counts— the  first  to 
recover  damages  for  tbe  breach  of  the  con- 
tract the  second  to  recover  the  contract  price 
for  the  performance  of  the  contract  and  the 
third  upon  an  account  annexed. 

The  defendant  asked  the   court  to  rule 
"that  the  plaintiff  had  no  claim  against  de- 
fendant except  by  virtue  of  the  contract 
and  had  no  right  to  furnish  copy  for  adver- 
tisement, and  its  only  remedy  was  for  dam- 
ages for  tbe  breach  of  the  contract"     Also, 
"that  the  publication   of  the  copy  supplied 
by  It  against  the  protest  of  the  defendant 
was  not  such  a  substantial  performance  of 
the  contract  on  the  part  of  the  plaintiff  as 
would  entitle  it  to  recover  for  such  publica- 
tion."   The  judge  declined  to  give  these  in- 
structions, but  instructed  the  jury  that  "it 
after  the  defendant's  refusal  to  famish  an 
advertisement    the    plaintiff    did,    in   good 
faith,  go  ahead,  and  do.  the  best  they  could 
to  carry  out  the  contract,  then  they  are  en- 
titled to  recover  compensation   for  It"     la 
another  part  of  tbe  charge  he  -  said:    Tbe 
measure  of  that  damage  Is,  at  all   events. 
compensation  for  the  advertisement  for  ibe 
number  of  times  that  it  was  Inserted  in  the 
paper.    •    *    •    He  Is   entitled   to   recover 
twenty-five  dollars  for  nine  months,  and  be 
Is  entitled  to  recover  that  if  he  is  entitled 
to  recover  anything,  with  interest  from  tbt 
date  of  the  writ    *    *    •    The  simple  ques- 
tion la  whether  that  contract  was  made  or 
not    *    *    •    That  is   the   sole   and    only 
question."    The  jury  returned  a  verdict  for 
the  amount  claimed  and  interest 

Under  the  contract  the  plaintiff  -was  to 
"insert  our  advertisement";  that  is,  tbe  de- 
fendant's advertisement  The  defendant  im- 
pliedly agreed  to  prepare  an  advertisement 
to  be  inserted.  On  the  undisputed  tacts  tne 
contract  was  broken  by  the  defendant  before 
the  first  publication,  and  he  persistently  re- 
fused to  perform  it  and  repeatedly  forbade 
the  plaintiff's  attempts  at  performance  after- 
wards. He  is  liable  to  the  plaintiff  in  daic- 
ages  for  the  breach,  and  these  damages  may 
include  the  profits  that  tbe  plaintiff  m&k 
have  made  under  tbe  contract  His  refusa 
to  furnish  an  advertisement  to  be  published 
or  to  consent  to  the  publication  of  the  for- 
mer advertisement  put  it  out  of  tbe  po«<c 
of  the  plaintiff  to  perform  the  contract  *&: 
its  only  ground  of  recovery  Is  tbe  bread. 
for  which  it  should  be  awarded  damasvs. 
There  was  evidence  that  the  damage  to 'tar 
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plaintiff  would  be  the  contract  price,  and 
this  would  nave  warranted  the  Jury  In  as- 
sessing damages  accordingly.  But  the  bur- 
den was  on  the  plaintiff  to  establish  its  dam- 
ages, and  the  jury  were  not  bound  to  be- 
lieve this  evidence,  or  to  disregard  the  cir- 
cumstances from  which  they  might  have 
found  that  the  damage  was  something  less 
than  the  contract  price.  On  this  part  of  the 
case  there  was  error  in  Instructing  the  jury 
as  matter  of  law  as  to  the  amount  of  the 
damages. 

It  has  been  suggested  In  argument  that 
the  contract  may  be  Interpreted  as  an  agree- 
ment to  reserve  space  for  an  advertisement 
of  the  defendant  which  he  might  fill  in  any 
proper  way.  If  this  bad  been  the  contract, 
the  plaintiff  might  have  left  the  space  blank, 
or  might  have  designated  it  properly  as 
space  reserved  for  the  defendant,  and  have 
recovered  for  a  performance  of  the  contract; 
but  It  would  not  be  performance  of  such  a 
contract  to  persist,  against  the  defendant's 
orders,  In  printing  an  advertisement  which 
be  did  not  want,  and  which  represented  him 
as  having  goods  for  sale  which  he  did  not 
have. 
Exceptions  sustained. 


(185  Haas.  547) 

MOONEY    v.    EDISON    ELECTRIC    ILLO- 
MINATING  LIGHT  CO.  et  at.  " 

(Supreme  Judicial   Court  of   Massachusetts. 
8uffolk.    May  18,  1004.) 

TORTS— JOINT  TORT  FEASORS. 

1.  Private  corporations,  through  whose  negli- 
gence a  highway  becomes  charged  with  electric- 
ity, and  a  city  which  negligently  suffers  the 
highway  to  remain  thus  charged,  are  not  joint 
tort  feasors,  and  cannot  be  sued  as  such. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Action  by  Matthew  Mooney  against  the 
Edison  Electric  Illuminating  Light  Company 
and  others.  From  a  Judgment  for  defend- 
ants on  demurrer  to  the  declaration,  plain- 
tiff appeals.    Affirmed. 

Thos.  F.  Meehan,  for  appellant.  Saml.  M. 
Child,  for  respondents. 

HAMMOND,  J.  The  plaintiff  seeks  to 
bold  the  two  private  corporations  upon  the 
ground  that  by  their  negligence  the  highway 
jecame  charged  with  electricity,  and  the  city 
>£  Boston  upon  the  ground  that  it  negligently 
iuffered  the  highway  to  remain  thus  char- 
red. As  against  the  first  two  the  liability 
«e»sts  solely  upon  the  common  law;  as 
.against  the  city,  solely  upon  the  statute. 
!*Jrae  private  corporations  had  nothing  to  do 
;r:f  tb  the  negligence  charged  against  the  city, 
nd  the  city  had  nothing  to  do  with  the  neg- 
^5-ence  charged  against  the  private  corpora- 
ons.  The  liability  of  the  city  depends  up- 
m  statutory  conditions,  and  Is  limited  in 
rat&ount,  while  the  liability  of  the  other  de- 


fendants depends  upon  conditions  entirely 
different,  and  is  measured  only  by  the 
amount  of  damages  suffered  by  the  plaintiff. 
As  between  the  defendants,  the  liability  of 
the  private  corporations  is  primary,  that  of 
the  city  secondary;  and  the.  city,  in  case  of 
a  recovery  against  it,  could  maintain  an  ac- 
tion against  these  other  defendants  to  re- 
cover what  It  paid.  Boston  v.  Coon,  175 
Mass.  283,  66  N.  B.  287,  and  cases  cited. 
From  these  considerations  it  is  plain  that 
neither  in  fact  nor  In  legal  intendment  are 
these  defendants  joint  tort  feasors.  They 
therefore  cannot  be  held  as  such,  and  the 
declaration  Is  bad.  For  cases  illustrative  of 
the  principle  involved,  see  Parsons  v.  Wln- 
cbell,  5  Cush.  592,  52  Am.  Dec.  745;  Mulchey 
v.  Methodist  Religious  Society,  125  Mass. 
487;  Ridley  v.  Knox,  138  Mass.  83;  Dutton 
v.  Lansdowne  Borough,  198  Pa.  563,  48  AIL 
494,  53  L.  R.  A.  469,  82  Am.  St  Rep.  814. 
Demurrer  sustained. 


(185  Haas.  «■) 
CARTER  t.  BOSTON  TOWBOAT  CO. 

(Supreme   Judicial   Court  of   Massachusetts. 
Suffolk.    May  17,  1904.) 

SERVANT'S  INJURIES— NBOI.IGBNCE— CONTRIBU- 
TORY   NEGLIGENCE — QUESTION    FOR  JURY. 

1.  In  an  action  for  injuries  to  a  servant  en- 
gaged in  placing  a  pump  being  hoisted  over  the 
side  of  a  wharf  on  the  deck  of  a  lighter,  the 
question  of  contributory  negligence  held,  under 
the  evidence,  one  for  the  jury. 

2.  In  an  action  for  injuries  to  a  servant  en- 
gaged in  placing  a  pump  being  hoisted  over  the 
aide  of  a  wharf  on  the  deck  of  a  lighter,  the 
question  of  defendant's  negligence  held,  under 
the  evidence,  one  for  the  jury. 

Exceptions  from  Supreme  Judicial  Court; 
Suffolk  County. 

Tort  for  personal  injuries  by  one  Carter 
against  the  Boston  Towboat  Company. 
There  was  a  verdict  for  plaintiff,  and  de- 
fendant excepted.    Exceptions  overruled. 

J.  J.  Feely,  for  plaintiff.  John  Lowell  and 
Geo.  McClure  Sargent,  for  defendant 

HAMMOND,  J.  The  evidence  would  have 
warranted  the  Jury  In  finding  that  by  rea- 
son of  the  action  of  iron  rust  and  salt  wa- 
ter, some  portion  of  the  fiber  of  the  sling 
bad  become  weakened  by  rust  so  that  the 
sling  was  not  strong  enough  to  do  the  work 
expected  of  It  and  was  therefore  defective; 
that  by  the  exercise  of  reasonable  care  this 
should  have  been  known  to  those  persons  to 
whom  the  duty  of  the  defendant  as  to  pro- 
viding safe  and  proper  appliances  had  been 
intrusted;  that  as  to  this  particular  sling 
the  plaintiff  was  not  such  a  person;  that  it 
did  not  sufficiently  appear  that  within  the 
reasonable  reach  of  the  servants  there  were 
slings  of  the  requisite  strength  which  might 
have  been  used  in  this  Job;  that  the  plaintiff 
believed,  and  bad  no  reason  to  believe  to 
the  contrary,  that  the  '  sling  was  strong 
enough  to  bold  the  pump;  that  in  trying  to 
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turn  .the  pump  as  It  came  over  towards  the 
lighter  of  which  he  bad  charge  he  was  in 
the  performance  of  a  duty;  that  he  was  rea- 
sonably careful  In  doing  It;  and  that  the 
accident  was  due  to  no  negligence  on  his 
part,  but  solely  to  the  breaking  of  the  sling. 
Upon  such  findings  the  Jury  might  properly 
come  to  the  conclusion  that  the  plaintiff, 
while  in  the  exercise  of  due  care,  was  in- 
jured by  the  failure  of  the  defendant  to  see 
that  due  care  was  exercised  to  provide  safe 
and  proper  appliances  for  its  workmen,  and. 
Inasmuch  as  the  jlsk  of  a  failure  to  perform 
this  duty  was  not  on  the  plaintiff,  they  could 
properly  hold  tbe  defendant  answerable  for 
tbe  consequences.  See  Graham  v.  Badger, 
164  Mass.  47,  41  N.  E.  61;  Moynlhan  v.  Hills 
Co.,  146  Mass.  586,  16  N.  E.  574,  4  Am.  St. 
Rep.  348;  Haskell  v.  Cape  Ann  Anchor 
Works,  178  Mass.  486,  50  N.  E.  1113;  Bouch- 
er v.  Robeson  Mills,  182  Mass.  502,  65  N.  E. 
819.  Tbe  case  differs  materially  from  Kil- 
roy  v.  Foss,  161  Mass.  138,  36  N.  E.  746, 
upon  which,  as  to  the  question  of  due  care 
of  tbe  plaintiff,  the  defendant  strongly  re- 
lies. In  that  case  the  plaintiff  was  caring 
for  the  tag  rope  at  the  end  of  a  derrick  boom 
used  to  guide  the  descending  load  to  its  place 
on  the  ground,  and  had  room  to  keep  clear 
of  the  load  as  it  was  lowered  onto  the 
ground.  The  load  consisted  of  stone  to  be 
used  in  erecting  a  building,  and  was  being 
unloaded  from  a  cart  by  a  hand  derrick.  It 
is  stated  in  the  bill  of  exceptions  that  the 
plaintiff  testified  that  by  means  of  the  der- 
rick boom  and  the  tag  rope  "one  would  be 
enabled  to  guide  stone  at  a  distance,  and 
stand  away  from  it  while  it  was  suspended 
from  the  derrick  boom,  and  that  he  knew 
these  were  the  purposes  for  which  the  tag 
rope  was  used."  In  tbe  case  at  bar  it  was 
the  plaintiff's  duty  to  place  tbe  pump  on  the 
deck  of  the  lighter  as  it  was  hoisted  over  the 
side  of  the  wharf  and  lowered  onto  the  deck 
by  men  other  tuan  his  crew.  The  Jury  were 
warranted  in  finding  that  neither  the  plaintiff 
nor  any  of  his  crew  had  anything  to  do  with 
shackling  on  the  sling,  hoisting  the  pump, 
or  lowering  it  onto  the  deck.  Their  duty 
was  confined  to  placing  it  as  it  was  lowered. 
One  of  his  crew,  George  V.  Ashland,  called 
as  a  witness  by  the  defendant,  was  tending 
the  forward  guy  on  the  pump  as  it  was  low- 
ered away  to  the  deck,  and  he  was  told  by 
the  plaintiff  not  to  "slack  it  too  much."  The 
pump  had  to  be  turned  so  as  to  be  fore  and 
aft  with  the  lighter  as  it  came  over  the  side 
of  the  lighter,  "in  order  to  lower  the  pump 
any  more,"  and  the  plaintiff  was  turning  it, 
when  "the  sling  broke,  and  he  found  him- 
self underneath  the  pump."  The  plaintiff 
had  to  put  his  bands  on  the  pump.  He  was 
not  tending  the  tag  rope  of  a  derrick  boom. 
The  wharf  gang  had  not  hitched  on  a  guy 
by  which  the  plaintiff  could  turn  the  pump. 
He  had  to  take  hold  of  the  pump.  There  is 
no  direct  evidence  that  he  was  under  the 
pump    farther    than    was    necessary.    The 


pump  was  coming  over  tbe  side  of  the  wharf, 
and  was  being  lowered  onto  the  deck.  Tbe 
plaintiff  was  on  the  deck.  He  was  neces- 
sarily lower  than  the  pump.  It  does  not  ap- 
pear that  he  got  unnecessarily  under  it.  "He 
found  himself  underneath  it"  after  it  fell. 
It  may  be  that  he  was  on  tbe  after  end  of 
the  pump,  and  that  Ashland  bad  been  keep- 
ing the  forward  guy  taut,  and  so  had  been 
keeping  the  pump  from  swinging  forward, 
and  that  he  slacked  up,  and  it  swung  aft 
over  the  plaintiff,  and  fell  on  him.  In  the 
opinion  of  the  majority  of  the  court;  the 
questions  of  tbe  due  care  of  the  plaintiff 
and  the  negligence  of  the  defendant  were 
properly  left  to  the  jury.  No  error  in  law 
was  committed  in  the  admission  of  the  ques- 
tions put  to  the  expert  Miles  and  of  tbe  an- 
swers thereto. 
Exceptions  overruled. 


(ist  Mua.  an 

MARTIN  v.  MERCHANTS'  &  MINERS' 
TRANSP.  CO. 

(Supreme   Judicial    Court   of   Massachusetts. 
Suffolk.    May  17,  1904.) 

MASTER— INJURY  TO  BKBVANT— EMPLOYEES'  LIA- 
BILITY ACT  —  CONTBIBUTOBY  NEGLIGENCE  — 
OBVIOUS  DANGER— CAUSE  07  ACCIDENT— JURY 
QUESTIONS. 

1.  Ill  an  action  for  personal  injuries,  predicat- 
ed on  the  employers'  liability  act,  the  question 
whether  plaintiff  was  in  the  exercise  of  due 
care  at  the  time  of  his  injury  held,  under  the 
evidence,  to  be  a  question  for  the  jury. 

2.  Whether  the  danger  from  a  defective  Im- 
plement with  which  a  servant  was  working  at 
the  time  of  injury  was  an  obvious  one,  held,  un- 
der the  evidence,  to  be  a  question  for  the  jury. 

3.  Whether  the  defective  condition  of  an  im- 
plement with  which  a  servant  was  working  was 
the  sole  cause  of  accident,  held,  under  the  evi- 
dence, to  be  a  question  for  the  jury. 

Exceptions  from  Superior  Court,  Suffolk 
County,  Edgar  J.  Sherman,  Judge. 

Action  by  one  Martin  against  tbe  Mer- 
chants' &  Miners'  Transportation  Company. 
Verdict  for  plaintiff,  and  defendant  brings 
exceptions.    Exceptions  overruled. 

James  E.  Cotter  and  Tbos.  F.  McAnarney, 
for  plaintiff.  G.  C.  Dickson,  F.  Peabody,  and 
A.  N.  Williams,  for  defendant 

LORING,  J.  This  is  an  action  by  an  em- 
ploye under  the  employers'  liability  act  for 
negligence  of  a  person  acting  as  superintend- 
ent for  tbe  defendant  There  was  a  count 
at  common  law,  but  a  verdict  for  the  de- 
fendant was  directed  on  that  count  and  the 
case  is  here  on  an  exception  to  the  ruling 
allowing  the  jury  to  find  for  the  plaintiff  on 
the  count  under  the  statute. 

The  plaintiff,  with  other  employes,  was  en- 
gaged in  unloading  the  defendant's  steamer 
Gloucester.  The  Gloucester  arrived  at  her 
wharf  at  12:30  p.  m.,  July  13th.  The  work 
of  unloading  began  without  delay,  and  was 
continued  without  interruption.  The  acci- 
dent to  tbe  plaintiff  happened  about  4  a.  m. 


Digitized  by  LjOOQ IC 


Maw.) 


MARTIN  t.  MERCHANTS'  4  MINERS*  TRANSP.  CO. 


980 


on  the  following  morning.  The  plaintiff  -was 
at  work  at  hatchway  No.  1.  The  cargo  at 
this  and  the  other  hatchways  was  unloaded 
by  means  of  a  stationary  crane  and  fall. 
At  the  end  of  the  fall  were  a  pair  of  sister 
hooks.  A  load  was  made  up  In  the  hold 
of  the  steamer,  to  be  hoisted  out  by  rolling 
the  piece  or  pieces  of  which  It  was  to  be 
constituted  onto  a  rope  sling  about  14  feet 
long,  or  by  passing  the  sling  around  them 
or  It.  The  sling  was  then  brought  up  or 
around  the  load,  one  end  being  passed 
through  the  bight  at  the  other  end  of  it, 
and,  when  the  fall  came  down,  was  hitched 
onto  one  of  the  sister  hooks  by  a  double  back 
hitch.  Word  was  then  given  to  hoist,  and 
the  load  went  up.  As  the  fall  came  down, 
a  sling  for  the  next  load  was  thrown  down, 
and,  while  the  bale  was  going  up,  it  was  the 
duty  of  one  of  the  gang  to  pick  up  the  sec- 
ond sling.  About  two  hours  before  the  ac- 
cident to  the  plaintiff,  one  of  the  Bister  hooks 
In  use  at  this  hatchway  caught  In  the  coam- 
ing of  the  hatchway  as  the  load  went  up, 
and  was  thereby  somewhat  straightened. 
The  double  back  hitch  should  be  made  above 
the  shoulder  made  by  the  curved  shape  of 
the  hook.  There  was  testimony  by  wit- 
nesses found  to  be  experts  that,  when  the 
hook  in  question  was  straightened,  it  was 
not  safe  to  make  a  hitch  on  it  For  lack  of 
a  shoulder  on  the  hook,  the  hitch  might  slip. 
When  the  hook  in  question  was  straighten- 
ed, one  of  the  employes  called  out  to  Wilson, 
who,  it  la  admitted,  "was  a  superintendent 
within  the  meaning  of  the  employers'  lia- 
bility act,  to  "take  the  hook  off  or  some  one 
will  get  hurt";  but  Wilson  replied,  "Go  on 
with  your  work,  and  never  mind."  This  Is 
the  negligence  of  the  superintendent  relied 
on  by  the  plaintiff.  Two  gangs  of  three  men 
each  worked  at  each  hatchway— one  on  the 
Inshore,  and  the  other  on  the  offshore,  side 
of  the  hold.  As  a  load  went  up,  it  was  the 
duty  of  .the  bead  of  the  gang  who  made 
up  that  load  to  pick  up  the  sling  for  the 
next  load.  The  plaintiff  was  the  head  of  the 
Inshore  gang  at  the  hatchway  in  question, 
and  it  was  his  duty  to  pick  up  the  sling.  As 
the  prior  load  made  up  by  the  plaintiff's 
gang  was  going  up,  the  plaintiff  "reached 
over"  to  pick  up  the  sling  for  the  next  load; 
the  sling  "was  on  the  keelson";  the  hitch 
slipped,  and  the  load  fell  on  the  plaintiff, 
causing  the  injuries  here  complained  of. 

These  four  questions  were  submitted  to 
the  Jury,  all  of  which  were  answered  in  the 
affirmative:  "First.  Was  the  plaintiff  In<he 
exercise  of  due  care?  Second.  Was  the  fact 
that  one  of  the  sister  hooks  was  partially 
straightened  called  to  the  attention  of  Wil- 
son, the  superintendent,  before  the  accident? 
Third.  Did  Nelson  and  Wilson  consult  over 
the  matter  concerning  the  hook  or  the  dan- 
ger, and  then  did  they  say,  'Go  on  with  the 
books'?  Fourth.  Was  the  use  of  the  par- 
tially straightened  hook  the  sole  cause  of  the 
Injury  to  the  plaintiff?" 


The  defendant's  first  contention  is  that 
the  Jury  were  not  warranted  in  finding  that 
the  plaintiff  was  In  the  exercise  of  due  care. 
Its  argument  Is  that  "there  was  no  cause 
for  hurry  on  Martin's  part,  and  he  could 
have  picked  up  the  sling  when  they  were 
hooking  on  on  the  offshore  side,  when  the 
fall  was  coming  down  into  the  hold,  when 
they  were  unhooking  the  bale  on  deck,  or 
when  he  was  getting  ready  to  hook  onto 
his  load."  But  the  evidence  warranted  the 
Jury  in  looking  on  these  suggestions  as  aca- 
demic, and  in  finding  that  the  plaintiff's  duty 
was  to  hurry;  that  the  only  time  he  was 
given  to  pick  up  the  sling  on  which  the 
next  load  was  to  be  rolled  was  as  the  pre- 
vious bale  was  going  up.  If  not  done  then, 
It  was  not  done  when  it  should  have  been 
done  to  insure  a  prompt  unloading.  If  the 
ascending  load  swung  over  the  place  where 
the  sling  to  be  picked  up  fell  when  thrown 
down,  the  Jury  were  warranted  in  finding 
that  it  became  the  plaintiff's  duty  to  go  un- 
der the  ascending  load  and  pick  it  up.  The 
case  comes  within  Carter  v.  Boston  Towr 
boat  Co.,  70  N.  a  833,  and  not  within  Kil- 
roy  t.  Foes,  161  Mass.  138,  36  N.  B.  746, 
for  the  reasons  stated  in  the  opinion  In  the 
first  of  these  two  cases.  In  this  connection 
see  Hackett  v.  Middlesex  Mfg.  Co,  101  Mass. 
101;  Spicer  v.  South  Boston  Iron  Co.,  138 
Mass.  426;  Graham  v.  Badger,  164  Mass. 
42,  41  N.  E.  61;  Haskell  v.  Cape  Ann  Anchor 
Works,  178  Mass.  485,  58  N.  E.  1113;  Pierce 
T.  Arnold  Print  Works,  182  Mass.  260,  65 
N.  E.  368. 

The  defendant's  next  contention  is  that  the 
danger  from  the  straightened  hook  was  an 
obvious  one.  It  appeared  from  the  evidence 
that  it  was  the  plaintiff's  duty  to  make  the 
hitch  for  the  loads  of  the  Inshore  gang,  and 
that  he  had  made  all  the  hitches  during  the 
night  in  question  except  the  hitch  of  the 
load  which  fell.  The  defendant  contends 
that,  when  the  plaintiff  had  been  making 
hitches  on  this  pair  of  sister  hooks  for  two 
hours  after  the  one  in  question  had  been 
straightened,  he  must  have  become  aware 
of  its  condition.  It  was  In  evidence  that, 
when  the  fall  comes  down,  the  head  of  the 
gang  making  up  the  load  reaches  out  and 
catches  hold  of  either  hook,  and  makes  the 
hitch  on  one  of  them,  and  that  both  hooks 
cannot  be  used.  But  the  plaintiff  testified 
that  he  "had  been  using  the  hooks  continu- 
ously all  that  night,  whichever  came  handi- 
est, without  noticing  that  there  was  any- 
thing wrong  with  them."  There  was  evi- 
dence that  there  was  not  much  light  in  the 
bold  of  the  steamer  that  night  The  Jury 
were  warranted  in  believing  this  testimony. 

Neither  do  we  think  the  defendant's  next 
exception  well  taken.  In  our  opinion,  the 
finding  that  the  straightened  condition  of 
the  hook  was  the  sole  cause  of  the  accident 
was  not  guesswork,  but  was  warranted  by 
the  evidence.  The  fact  that  many  of  the 
1  loads  made  up  by  the  Inshore  gang  during 
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the  two  boors  which  elapsed. after  the  hook 
was  straightened  must  be  taken  to  have 
been  made  on  the  defective  hook,  and  yet 
went  np  safely,  does  not  show  that  the  con- 
dition of  the  hook  was  not  the  cause  of  the 
accident.  The  evidence  showed  that  each 
gang  sent  up  40  or  50  loads  an  hour.  If 
this  hook  was  used  half  the  time,  it  carried 
up  40  or  50  loads  after  it  was  straightened. 
But  a  bitch,'  to  be  safe,  must  bind;  it  Is 
not  enough  that  It  may  bind.  For  that  rea- 
son the  fact  that  bitches  on  this  hook  did 
bind  for  some  40  or  50  times  does  not  pre- 
clude a  finding  that  the  expert  who  testi- 
fied that  it  was  not  safe  to  make  a  hitch 
on  a  straightened  hook  was  right,  and  that 
the  straightened  hook  was  the  sole  cause  of 
this  injury.  Freeman  testified  that  the  hitch 
in  question  was  made  by  him,  and  was  "a 
good  double  back  hitch." 

In  the  opinion  of  a  majority  of  the  court, 
the  entry  must  be,  exceptions  overruled. 


(185  Mass.  639) 

TOWN  OF  WRENTHAM  v.  FALES. 

(Supreme   Judicial  Court  of   Massachusetts. 
Norfolk.    May  18,  1904.) 

PUBLIC  SCHOOLS— CHILDREN  OF  NEIGHBORING 
TOWN— ATTEND ANCE — CONTBAOT  TO  FAY  FOR 
TUITION  —  LEGALITY  —  CONSENT  OF  SCHOOL 
COMMITTEE — REPEAL   OF   STATUTE. 

1.  Under  St.  1894,  p.  603,  c.  498,  §  8,  providing 
that  children  may  attend  schools  in  cities  and 
towns  other  than  those  in  which  their  parents 
or  guardians  reside,  children  whose  parents  re- 
side in  one  town  in  the  state  may  attend  school 
in  another  town. 

2.  Under  St  1894,  p.  609,  c.  498,  g  8,  providing 
that  children  may,  with  the  consent  of  the  school 
committee  first  obtained,  attend  schools  in  cit- 
ies and  towns  other  than  those  of  their  par- 
ents' residence,  the  committee  whose  consent  is 
to  be  obtained  is  that  of  the  town  in '  which 
the  school  is  located,  and  not  that  of  the  town 
in  which  the  parents  reside. 

3.  An  express  contract  by  a  parent  residing 
in  one  town  to  pay  for  the  tuition  of  his  chil- 
dren at  a  public  school  in  another  town  is  en- 
forceable, though  St.  1894,  p.  609,  c.  498,  f  8, 
authorizing  children  whose  parents  reside  in  one 
town  to  attend  school  in  another  town,  provides 
that  "when  a  child  resides  in  a  city  or  town  dif- 
ferent from  that  of  the  residence  of  the  parent 
or  guardian,  for  the  sole  purpose  of  attending 
school  there,"  the  parent  or  guardian  shall  be 
liable  for  tuition. 

4.  Where  children  whose  parents  reside  in 
one  town  were  legally  placed  in  the  schools  of 
another  town  under  St.  1894,  p.  609,  c.  498,  § 
8,  their  parent  expressly  contracting  to  pay  for 
their  tuition,  the  fact  that  such  statute  was  re- 
pealed by  St.  1898,  p.  465,  c  496,  {  36,  without 
a  saving  clause,  during  the  period  of  their  at- 
tendance, would  not  relieve  the  parent  from  lia- 
bility for  subsequent  tuition. 

Appeal  from  the  Superior  Court,  Norfolk 
County. 

Action  by  the  town  of  Wrentham  against 
one  Fales.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Judgment  entered  for 
plaintiff. 


Henry  B.   Ruggles,   for  appellant    E. 
Whitaker,  for  appellee. 


J. 


HAMMOND,  J.  The  defendant  a  resi- 
dent of  the  town  of  Norfolk,  applied  to  the 
school  committee  of  Wrentham  for  permis- 
sion to  have  his  children  admitted  to  the 
public  schools  of  the  latter  town,  and  upon 
his  express  promise  to  pay  for  such  school- 
ing permission  was  granted,  and  the  chil- 
dren attended  the  schools  for  many  weeks. 
After  having  received  in  full  the  benefit  for 
which  he  thus  agreed  to  pay,  the  defendant 
declines  to  pay  upon  the  ground  that  the 
contract  was  Invalid,  In  that  the  town  could 
not  legally  enter  into  it  '  The  chief  ques- 
tion here  is  whether  the  defense  of  illegal- 
ity la  well  taken. 

"The  laws  of  this  commonwealth  for  the 
establishment  and  maintenance  of  public 
schools  are  designed  to  provide  schools  In 
each  town  or  district  for  the  benefit  of  the 
inhabitants  thereof, 'and  not  for  the  benefit 
of  residents  in  other  towns  or  districts.  It 
Is  only  in  a  few  exceptional  cases  specified 
by  statute  that  the  inhabitants  of  one  town 
can  send  their  children  to  the  pnblic  school 
In  any  other  town;  and,  except  In  such  cases 
and  upon  such  conditions  as  are  thus  pro- 
vided by  law,  towns  have  no  authority  to 
open  their  schools  to  children  of  the  Inhab- 
itants of  other  towns.  If  they  do  receive 
children  from  other  towns  in  violation  of 
law,  they  cannot  maintain  any  action  against 
the  parents  of  such  children  for  their  tuition, 
even  if  there  Is  an  express  contract  to  pay 
It  Such  a  contract  being  founded  upon  il- 
legality, cannot  be  enforced."  Morton,  J-, 
in  Haverhill  v.  Gale,  103  Mass.  104,  106. 
Both  parties  concede  these  general  principles, 
but  the  plaintiffs  contend  that  this  case  falls 
within  the  provisions  of  St  1894,  p.  609,  c. 
498,  §  8.  The  question  reduced  to  its  lowest 
terms  therefore  is  whether  this  section  cov- 
ers this  case.  It  Is  as  follows:  "Children 
may,  with  the  consent  of  the-  school  com- 
mittee first  obtained,  attend  schools  In  cities 
and  towns  other  than  those  in  which  their 
parents  or  guardians  reside;  but  when  a 
child  resides  in  a  city  or  town  different  from 
that  of  the  residence  of  the  parent  or  guard- 
ian, for  the  sole  purpose  of  attending  school 
there,  the  parent  or  guardian  of  such  child 
shall  be  liable  to  pay  such  city  or  town  for 
tuition,  a  sum  equal  to  the  average  expense 
per  scholar  for  the  period  during  which  the 
child  so  attends."  The  contention  of  the 
plaintiff,  is  that  the  first  part  of  this  section 
authorizes  the  school  committee  of  any  town 
to  permit  the  children  of  another  town  with- 
in-this  state  to  attend  school  in  the  former, 
and  that  such  being  the  case,  a  special  con- 
tract between  such  school  committee  and 
the  parent  of  the  children  that  he  shall  pay 
for  such  schooling  contemplates  no  viola- 
tion of  law,  and  is  not  illegal.  The  conten- 
tion of  the  defendant  Is,  first  that  the  stat- 
ute does  not  authorize  the  children  of  one 
town  to  attend  the  schools  of  another  town; 
second,  that,  even  if  it  does,  the  school  com- 
mittee of  the  town  in  which  the  parent  re- 
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■Idea,  and  not  that  in  which  the  child  at- 
tends school,  is  the  one  whose  consent  mast 
first  be  obtained;  and,  third,  that  it  clearly 
appears  from  the  reading  of.  the  whole  sec- 
tion that  liability  to  pay  attaches  only  in  a 
case  where  "the  child  resides  in  a  city  or 
town  different  from  that  of  the  residence  of 
his  parent  or  guardian  for  the  sole  purpose 
of  attending  school  there."  The  language 
of  the  first  part  of  the  statute  is  very  broad, 
and,  we  think,  covers  the  case  of  children 
whose  parents  reside  in  this  commonwealth. 
In  Haverhill  v.  Gale,  ubi  supra,  the  defend- 
ant resided  in  the  state  of  New  Hampshire, 
and  the  case  was  decided  In  his  favor  upon 
the  ground  that  the  Bection  upon  which  the 
plaintiff  there  relied,  which,  so  far  as  ma- 
terial to  this  point,  was  like  St  1894,  p.  609, 
c  498,  §  8,  the  one  now  under  consideration, 
was  "to  be  construed  in  connection  with 
the  system  of  legislation  of  which  it  forms 
a  part,  and  applies  only  to  the  children  of 
parents  who  reside  within  the  common- 
wealth." We  think  it  plain  also  that  the 
school  committee  whose  consent  is  required 
must  be  that  of  the  town  in  which  Is  sit- 
uated the  school  which  the  child  desires  to 
attend.  The  interpretation  for  which  the 
defendant  contends  would  subject  the  schools 
of  any  one  town  to  a  liability  to  be  over- 
run by  children  residing  in  adjoining  towns 
at  the  will  of  the  various  school  committees 
of  such  adjoining  towns,  and  would  serious- 
ly interfere  with  the  supervision  of  the 
schools  of  a  town  by  its  own  school  commit- 
tee. Such  a  view  of  the  statute  is  Incon- 
sistent with  the  general  policy  that  the 
schools  of  any  one  town  shall  be  under  the 
supervision  of  the  school  committee  of  that 
town.  Is  unreasonable,  and  is  not  to  be 
adopted  except  upon  the  clearest  expression 
of  legislative  intention  to  that  effect  It 
follows  that  the  children  of  the  defendant 
were  legally  in  the  schools  of  Wrentham, 
so  long,  at  least  as  this  statute  stood. 

As  to  the  third  contention  of  the  defend- 
ant—that a  liability  to  pay  attaches  only  in 
the  case  where  "the  child  resides  in  a  city 
or  town  different  from  that  of  his  parent  or 
guardian  for  the  sole  purpose  of  attending 
school  there"— it  is  to  be  noted  that  the  lia- 
bility to  enforce  which  this  suit  is  brought 
Is  not  one  imposed  by  statute,  but  one  aris- 
ing out  of  an  express  contract  of  the  de- 
fendant Even  if  the  statute  Imposed  no 
liability  upon  the  defendant  an  express 
contract  upon  his  part  is  not  thereby  neces- 
sarily illegal.  The  question  is  not  whether 
the  statute  Imposes  upon  him  a  liability,  but 
whether  it  permits  him  to  impose  one  upon 
himself.  The  contract  as  we  have  seen, 
under  which  he  sent  his  children  to  school, 
contemplated  no  violation  '  of  law.  The 
school  committee  of  Wrentham  made  It  pos- 
sible for  the  defendant  to  send  his  children 
to  the  schools  of  that  town  under  the  law, 
and  hence,  so  far  as  appears,  there  is  no 
illegality  in  the  contract 


It  is  further  urged  by  the  defendant  that 
•van  if  the  contract  was  valid,  no  action 
can  now  be  maintained  upon  it  because  the 
statute  which  we  have  been  considering  was 
repealed  by  St  1898,  p.  465,  c.  496,  |  36,  and 
there  was  no  saving  clause;  and  he  relies 
upon  the  principle  that  where  a  statutory 
right  of  action  is  given,  the  repeal .  of  the 
statute  without  a  saving  clause  destroys  the 
right  But  this  principle  is  not  applicable. 
The  right  of  action  in  this  case  does  not  de- 
pend upon  a  statute,  but  upon  an  express 
contract  of  the  defendant  and  therefore  is 
to  be  enforced  under  the  rules  applicable 
generally  to  contracts. 

It  is  also  urged  that,  after  the  repealing 
statute  of  St  1898,  p.  466,  c.  496,  the  chil- 
dren were  not  legally  in  the  schools  of  Wren- 
tham, and  the  defendant  cannot  legally  be 
held  for  the  time  after  that  statute  went  Into 
effect  We  have  not  found  it  necessary  to 
consider  this  point  because  under  the  stipu- 
lation of  the  parties  it  does  not  seem  open 
to  the  defendant  in  this  court 

As  we  are  of  opinion  that  "the  plaintiff 
is  entitled  to  recover,"  Judgment  In  accord- 
ance with  the  terms  of  the  stipulation  is  to 
be  entered  for  the  plaintiff  in  the  sum  of 
$140.96,  with  Interest  from  the  date  of  the 
writ;  and  it  is  so  ordered. 


(US  Man.  USX) 
WALKER  ICE  CO.  v.  AMERICAN  STEEL 
ft  WIRE  CO. 

(Supreme   Judicial   Court  of  Massachusetts. 
Worcester.    May  17,  1904.) 

ICE— BIGHT  TO  TAKE  FBOM  POND— LEASE— HOLD- 
ING OVEB  AFTEB  TERM— DESTRUCTION  OF  CBOP 
—LEASE  OT  WATEB  FOB  MANUFACTURING  PUB- 
POSES  —  CONSTRUCTION  —  ADMISSIBILITY  O* 
EVIDENCE— VABTINO  WRITTEN  INSTRUMENT— 
CONDUCT  OF  PARTIES. 

1.  A  lease  for  a  round  sum  of  premises  on 
the  shores  of  a  pood,  "to  be  used  for  a  dwelling 
house  and  other  buildings  for  the  ice  business, 
and  providing  that  the  lessor  leases  to  the  lessee 
the  right  to  cut  and  take  ice  from  the  pond,  and 
that  the  lessee,  in  addition  to  the  rent  shall  de- 
liver to  the  lessor  aa  much  ice  as  shall  be  required 
for  two  families  during  the  lease,  annexes  the 
right  to  take  ice  to  the  leased  premises  as  an 
easement  or  profit  &  prendre. 

2.  Where  tenants  hold  over  after  the  term  of 
a  written  lease  has  expired,  they  are  in  as  ten- 
ants at  will,  with  all  the  rights  which  had  been 
annexed  to  the  premises,  including  the  right  to 
take  ice  from  an  adjacent  pond. 

3.  Changes  in  the  personnel  of  a  tenant  part- 
nership, and  its  change  from  a  partnership  to 
a  corporation,  acquiesced  -to  by  the  lessor,  do 
not  terminate  a  tenancy  at  will,  there  being  no 
interruption  of  occupancy. 

4.  The  owner  of  a  pond  leased  it  to  a  manu- 
facturing company,  "to  be  used  for  flowage  pur- 
poses only  *  *  *,  with  the  exclusive  right  to 
flow,  store  and  use  water  in  said  pond."  The 
lease  reserved  to  the  lessor,  his  heira,  eta, 
"the  exclusive  right  to  cut,  harvest,  sell  and 
store  for  sale  ice  from  pond  as  at  present  exer- 
cised by  W.  &  Co."  The  right  to  take  Ice  from 
the  pond  was  annexed  to  a  tenancy  at  will  of 


I'  2.  Sea  Landlord  and  Tenant,  vol.  V,,  Cent  Die. 
.10.  ..-,«■. 


Digitized  by 


Google 


538 


70  NORTHEASTERN  REPORTER. 


(Mass. 


premises  adjoining  the  pond  held  by  the  W.  Ice 
Co.,  which  was  the  successor  of  W.  &  Co.  Held, 
that  any  right  given  the  manufacturing  company 
to  turn  in  and  store  hot  water  in  the  pond  was 
subject  to  the  right  of  the  ice  company  to  cut 
and  take  ice. 

5.  The  owner  of  a  pond  leased  it  to  a  manu- 
facturing company,  which  used  the  water  for 
steam  and  condensing,  purposes,  the  lease  recit- 
ing that  the  pond  was  "to  be  used  for  flow- 
age  purposes  only  •  *  •,  with  the  exclusive 
right  to  flow,  store  and  use  water  in  said  pond." 
The  lease  contained  a  reservation  of  the  right 
to  take  ice  from  the  pond.  The  pond  was  orig- 
inally established  for  manufacturing  purposes, 
and  the  cutting  and  taking  of  ice  was  an  inci- 
dental matter.  Held,  that  the  manufacturing 
company  had  no  right  to  turn  in  and  store  hot 
water  in  the  pond. 

6.  The  lease  of  a  pond  reserved  to  the  lessor, 
"for  himself,  his  heirs,  executors,  administra- 
tors and  assigns,"  the  right  to  harvest  ice 
therein.  Held,  that  a  tenant  at  will,  to  whose 
estate  the  right  to  take  ice  was  already  annexed, 
was  an  assign  within  the  terms  of  the  lease, 
though  the  reservation  was  in  the  nature  of 
an  exception  rather  than  an  implied  grant. 

7.  In  a  suit  by  the  tenants  of  conflicting  es- 
tates, evidence  of  conversations  between  the 
lessor  and  one  tenant  is  admissible  to  show  the 
terms  and  conditions  of  his  tenancy  and  what 
was  included  therein. 

8.  One  who  is  not  a  party  to  a  written  con- 
tract may  introduce  parol  evidence  to  vary  its 
terms. 

9.  Where  the  terms  of  the  lease  of  a  pond  to 
a  manufacturing  company  do  not  confer  the 
right  on  the  lessee  to  turn  in  and  store  hot  wa- 
ter, evidence  in  its  behalf  that  such  act  was 
reasonable  and  necessary  to  the  operation  of  its 
plant,  and  that  for  25  years  the  process  of  con- 
densing and  returning  water  to  the  source  of 
supply  had  been  a  recognized  method  of  operat- 
ing steam  plants,  is  properly  excluded. 

10.  The  owner  of  a  pond  leased  premises  adja- 
cent thereto,  to  be  used  for  buildings  for  the  ice 
business  "as  at  the  present  time.  The  lease 
also  included  the  right  to  cut  and  take  ice  from 
the  pond  "as  is  done  at  this  time."  Later  he 
leased  other  premises  adjoining  the  pond,  to- 
gether with  the  pond  itself,  to  a  manufacturing 
company,  reserving  the  right  to  harvest  ice  there- 
from "as  heretofore."  A  renewal  of  this  lease 
contained  the  same  reservation  "as  at  present 
exercised  by  W.  &  Co."  Held,  that  evidence 
that  the  manufacturing  company  for  years  past 
had  discharged  hot  water  into  the  pond  when  the 
lessees  of  the  ice  buildings  were  cutting  ice  was 
inadmissible  to  explain  the  meaning  of  the 
phrases  "as  at  present  exercised,"  "as  hereto- 
fore," and  "as  is  done  at  this  time." 

11.  The  conduct  of  tenants  holding  conflicting 
estates,  of  which  the  landlord  is  not  cognizant, 
is  not  admissible  to  affect  a  construction  of  the 
lease  of  one  of  them. 

Loring,  Hammond,  and  Braley,  J  J.,  dissenting. 

Exception  from  Superior  Court,  Worcester 
County;   Francis  H.  GaskiU,  Judge. 

Action  by  the  Walker  Ice  Company  against 
the  American  Steel  &  Wire  Company.  Ver- 
dict for  plaintiff,  and  defendant  excepts. 
Exceptions  overruled. 

Arthur  P.  Rugg  and  William  C.  Melllsh, 
for  plaintiff.  Herbert  Parker  and  George  A. 
Gaskill,  for  defendant 

MORTON,  J.  This  is  an  action  of  tort  to 
recover  damages  for  the  alleged  destruction 
by  the  defendants  of  a  crop  of  ice  on  Salis- 
bury Pond,  in  Worcester,  which  the  plaintiff 
was  preparing  to  harvest    There  was  a  ver- 


dict for  the  plaintiff,  and  the  case  Is  here  on 
exceptions  by  the  defendants  to  the  admis- 
sion and  exclusion  of  evidence,  and  to  the 
instructions  that  were  given  and  refused. 
The  plaintiff  contended  that  the  Ice  was  de- 
stroyed by  the  turning  into  the  pond  by  the 
defendants  of  hot  water  from  its  condensers. 
The  defendants  admitted  turning  in  hot  wa- 
ter, but  denied  that  the  destruction  of  the 
ice  was  caused  thereby.  The  verdict  must 
however,  be  taken  to  settle  this  issue  against 
them. 

Salisbury  Pond  is  an  artificial  pond.  It 
and  the  premises  on  the  shore  occupied  by  the 
plaintiff  and  its  predecessors  formerly  .be- 
longed to  Stephen  Salisbury,  Sr.,  and  on  his 
death,  in  1881,  passed  to  his  son,  Stephen 
Salisbury,  Jr.,  the  present  owner.  The  pond 
was  originally  established  and  is  principally 
used  to  furnish  water  for  manufacturing 
purposes.  But  for  upwards  of  30  years  the 
plaintiff  and  its  predecessors,  first  as  tenants 
of  Stephen  Salisbury,  Sr.,  and  then  of  the 
son,  have  occupied  the  premises  on  the  shore 
of  the  pond  for  the  ice  business,  and  have 
cut  and  taken  Ice  from  the  pond  in  connec- 
tion therewith.  Formerly  this  tenancy  waa 
under  written  leases.  The  last  written  lease 
that  was  put  in  evidence  by  the  plaintiff  waa 
one  from  Stephen  Salisbury,  Sr.,  to  Benja- 
min Walker,  in  1878,  for  five  years.  Upon 
its  expiration  it  was  extended  In  writing  for 
three  years  more  upon  the  same  terms  and 
conditions.  The  extension  expired  in  1886, 
and  since  then  the  plaintiff  and  its  predeces- 
sors have  occupied  the  premises  and  cut  and 
taken  ice  upon  the  same  terms  and  conditions 
as  contained  in  the  lease  of  1878,  except  that 
each  was  to  give  the  other  six  months'  no- 
tice of  an  intention  to  terminate  the  tenancy. 
The  lease  of  1878  bounded  the  premises  in 
part  on  the  shore  of  the  pond,  and  provided 
that  "the  premises  are  to  be  used  for  a 
dwelling  bouse,  and  other  buildings  for  the 
ice  business  as  at  the  present  time."  It  also 
contained  a  provision  that  the  "said  Salis- 
bury doth  also  lease  to  the  said  Walker  the 
right  to  cut  and  take  Ice  from  Salisbury's 
Pond  as  is  done  at  this  time  during  the  term 
of  this  lease,"  and  a  further  provision  that 
in  addition  to  the  stipulated  rent  the  lessee 
should  "deliver  to  the  lessor  as  much  ice  as 
should  be  required  for  two  families  during 
the  term  of  this  lease  as  is  done  at  this,  time." 
The  plaintiff  has  paid  the  rent  and  has  done 
all  the  other  things  required.  As  we  con- 
strue this  lease,  it  demised  the  premises  on 
the  shore  of  the  pond,  with  the  privilege  of 
cutting  and  taking  ice  as  appurtenant  there- 
to. The  rent  reserved  was  not  apportioned 
between  the  premises  and  the  right  to  cut 
and  take  ice,  but  consisted  of  a  round  sum, 
and  this,-  taken  In  connection  with  the  situa- 
tion of  the  premises  on  the  shore  of  the  pond, 
and  the  provision  that  they  were  to  be  used 
for  the  ice  business,  renders  the  construction 
which  we  have  given  to  It  the  only  reasonable 
one.    See  Huntington  v.  Asher,  90  N.  T.  601 
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48  Am.  Rep.  062.  Strictly  speaking!  a  tight 
to  cut  and  take  ice  is  perhaps  more  in  the 
nature  of  a  profit  a,  prendre  than  an  easement, 
though  It  comes  within  the  definition  of  an 
easement  which  was  given  by  Chief  Justice 
Shaw  in  Ritger  v.  Parker,  8  Gush,  145,  147, 
54  Am.  Dec.  744,  and  which  was  quoted  with 
approval  by  the  court  in  Owen  v.  Field,  102 
Mass.  90,  103.  But  whether  regarded  as  an 
easement  or  as  a  profit  a,  prendre,  the  right 
was  capable  of  being  annexed  to  the  prem- 
ises which  were  demised  (see  Huntington  v. 
Asher,  supra),  and  must  be  considered,  we 
think,  according  to  the  true  construction  of 
the  lease,  as  having  been  so  annexed.  Upon 
the  termination  of  the  written  lease  the  oc- 
cupancy did  not  cease,  but  the  relation  of 
landlord  and  tenant  continued  between  Mr. 
Salisbury  and , the  parties  in  possession,  the 
only  difference  being  that,  instead  of  being  in 
under  a  written  lease  and  for  a  fixed  time, 
they  were  in  by  parol  and  as  tenants  at  will. 
In  holding  over,  whether  by  mutual  consent 
and  agreement  or  otherwise,  they  held  the 
same  premises  with  all  the  rights  and  priv- 
ileges that  had  been  annexed  to  them,  and 
upon  the  terms  and  conditions  as  specified 
In  the  written  lease,  except  so  far  as  mod- 
ified by  mutual  arrangement  Dimock  v. 
Van  Bergen,  12  Allen,  551;  Weston  v.  Wes- 
ton, 102  Mass.  514,  518;  Webber  v.  Shear- 
man, 3  Hill,  547;  They  were  not  In  any 
sense  licensees,  but  were  tenants  at  will. 
And  if  the  landlord  had  deprived  them  of  the 
right  to  cut  and  take  ice,  it  would  have  con- 
stituted a  substantial  interference  with  their 
right  of  quiet  enjoyment,  if  not  an  eviction. 
Brown  v.  Holyoke  Water  Power  Co.,  152 
Mass.  463,  25  N.  E.  90S,  23  Am.  St  Rep. 
844;  Case  v.  Minot  158  Mass.  577,  33  N.  B. 
700,  22  L.  R.  A.  536.  The  occupation  has 
been  a  continuous  one  since  the  expiration  of 
the  lease,  and  the  successive  changes  render- 
ed necessary  by  death  and  the  taking  In  of 
new  partners,  and  the  change  from  a  partner- 
ship to  a  corporation,  have  not  interrupted 
the  tenancy,  and  have  all  been  agreed  to  by 
Mr.  Salisbury.  If  the  case  had  stopped  here, 
there  can  be  no  doubt  we  think,  that  the 
plaintiff  had  such  possession  of  the  ice  that 
the  defendants  would  be  liable  for  the  dam- 
age done  In  causing  its  destruction  by  turn- 
ing hot  water  into  the  pond. 

But  the  case  does  not  stop  here.  The  de- 
fendant claims  under  a  written  lease  from 
Mr.  Salisbury,  of  what  it  asserts  Is  the  pond 
and  the  land  under  it  to  the  Washburn  & 
Moen  Manufacturing  Company,  to  whose 
rights  it  is  admitted  that  the  defendant  has 
succeeded;  and  it  contends  that  under  this 
lease  it  had  the  right  to  turn  in  hot  water, 
and  that  if  the  plaintiff  has  a  right  to  cut 
and  take  ice,  which  it  denies,  the  right  is 
subject  to  its  right  to  flow,  store,  and  use  the 
water  of  the  pond  for  manufacturing  pur- 
poses. It  also  contends— and  this  is  the 
ground  on  which  it  denies  the  plaintiff's  right 
to  cut  and  take  ice— that  the  plaintiff  derives 


any  right  or  privilege  that  It  has  to  cut  and 
take  ice  from  the  reservation  to  Mr.  Sails- 
bur-  contained  In  the  lease,  that  that  created 
an  easement  in  gross  in  favor  of  Mr.  Salis- 
bury which  could  only  pass  by  grant,  and 
that,  having  no  grant  the  plaintiff  was  only 
a  licensee,  and,  not  having  reduced  the  ice 
to  possession  at  the  time  when  It  was  de- 
stroyed, has  no  cause  of  action  against  the 
defendant  This  renders  it  necessary  to  con- 
sider the  lease  under  which  the  defendant 
claims.  If  the  construction  contended  for  by 
the  defendants  is  correct  it  is  manifest  that 
the  conclusion  for  which  they  contend  must 
follow.  But  we  do  not  think  that  the  con- 
struction for  which  they  contend  is  correct 

Omitting  what  is  not  essential  in  the  con- 
sideration of  the  case  before  us,  what  was 
demised  by  the  lease  to  the  Washburn  & 
Moen  Company  was  ''that  tract  of  land  lying 
on  the  westerly  side  of  said  Grove  street  as 
shown  on  plan  recorded  herewith  *  •  • 
comprising  the  area  known  as  Salisbury 
Pond,  to  be  used  for  flowage  purposes  only, 
*  •  •  with  the  exclusive  right  to  flow,- 
store  and  use  water  in  said  pond  by  means 
of  its  dam  and  flashboards  at  a  height"  eta 
Later  In  the  lease  is  the  following  reservation: 
"The  said  lessor  for  himself,  his  heirs,  ex- 
ecutors, administrators  and  assigns  reserves 
the  exclusive  right  to  cut  harvest  sell  and 
store  for  sale  ice  from  Salisbury  Pond  as  at 
present  exercised  by  B.  Walker  &  Co.  during 
the  lease  and  Its  extension."  The  lease  was 
dated  January  31,  1800,  and  for  25  years' 
from  July  1, 1888.  There  had  been  an  earlier1 
lease  from  Mr.  Salisbury,  Sr.,  to  the  Wash- 
burn &  Moen  Company,  which  was  offered 
in  evidence  by  the  defendant,  and  excluded, 
subject  to  its  exception.  This  lease  was  dat- 
ed the  1st  day  of  July,  1868,  and  expired  on 
the  same  day  as  that  under  which  the  defend- 
ant now  claims  took  effect  What  was  de- 
mised by  that  lease  was  "all  the  water  in 
Salisbury  Pond  on  the  north  side  of  Grove- 
Street  •  •  •  to  be  used  for  manufactur- 
ing purposes  •  •  •  subject  to  the  reser- 
vation hereinafter  expressed."  The  reserva- 
tion, so  far  as  material,  was  as  follows:  "The 
said  Salisbury  reserves  to  himself  his  heirs 
and  assigns  during  the  term  of  this  lease  the 
right  to  take  ice  from  the  pond  as  hereto- 
fore." The  Washburn  &  Moen  Company  was 
and  is  a  large  manufacturing  establishment 
which  the  defendant  ope.  a  tea,  and  the  water 
is  used  for  steam  and  condensing  purposes. 

The  first  question  Is  whether  the  defend- 
ants had  the  right  under  their  lease  to  turn 
hot  water  into  the  pond,  as  it  is  found  that 
they  did.  We  do  not  think  that  they  had. 
No  doubt  if  Mr.  Salisbury  had  seen  fit  to 
do  so,  he  could  have  leased  the  pond  and  the 
land  under  It  to  the  Washburn  &  Moen  Com- 
pany, or  to  the  defendants,  so  as  to  give 
them  the  right  to  turn  in  hot  water,  and  have 
made  the  right  to  cut  and  take  ice  subject 
thereto,  leaving  the  plaintiff  and  its  pred- 
ecessors to  such  remedy,   If  any,  aa  they 
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might  have  against  him.  But  It  does  not 
6eem  to  us  that  he  has  done  so.  The  lease 
contains  an  express  reservation  to  himself, 
his  heirs  and  assigns,  of  the  right  to  cut  and 
take  Ice  as  at  present  exercised  by  B.  Walker 
&  Co.  The  earlier  lease  that  was  offered  and 
excluded  contained  a  similar  reservation. 
The  effect  of  these  reservations  Is  to  rebut 
any  Intention  on  his  part  to  give  the  Wash- 
burn A  Moen  Company  a  right  in  the  waters 
of  the  pond,  or  in  the  pond  itself,  superior  to 
the  right  to  cut  and  take  ice.  And  the  refeis 
ence  to  B.  Walker  &  Co.,  though  that  was 
not  the  style  of  the  Arm  then  carrying  on 
the  Ice  business,  which  was  the  Walker  Ice 
Company,  a  successor  to  B.  Walker  &  Co., 
shows  plainly,  it  seems  to  us,  a  purpose  on 
his  part  to  protect  the  rights  of  those  in  oc- 
cupation of  the  premises  on  the  shore  of  the 
pond,  and  engaged  in  cutting  and  taking  ice, 
from  Interference  therewith  on  the  part  of 
the  Washburn  &  Moen  Company,  and  to 
make  the  rights  demised  to  that  company  in 
the  waters  of  the  pond  subject  to  the  right  to 
cut  and  take  ice.  The  reservation  is  in  the 
nature  of  an  exception,  and  should  be  so 
construed.  Hamlin  v.  N.  Y.  &  N.  E.  R.  R., 
160  Mass.  458,  36  N.  B.  200.  Even  If,  there- 
fore, the  lease  gave  to  the  defendants  the 
right  to  turn  in  and  store  hot  water,  we 
think  that  the  right  was  subject  to  the  plain- 
tiff's right  to  cut  and  take  ice. 

But  we  do  not  think  that  there  is  any- 
thing in  the  lease  or  the  circumstances  un- 
der which  it  was  executed  which  gave  to  the 
Washburn  &  Moen  Company  the  right  to 
turn  in  and  store  hot  water,  though,  no 
doubt,  it  might  do  so,  so  long  as  nobody  in- 
terested objected.  The  lease  demised  the 
pond  and  the  land  under  it  for  flowage  pur- 
poses only,  with  the  exclusive  right  to  flow, 
store,  and  use  the  water  as  high  as  a  cer- 
tain bolt.  There  is  nothing,  in  terms  at 
least,  which  gives  the  right  to  turn  in  and 
store  hot  water,  and  we  think  that  the  rights 
that  are  given  have  reference  to  water  in 
its  natural  condition,  as  it  comes  in  the  or- 
dinary course  of  nature,  from  the  ponds  and 
streams  in  which  it  has  gathered,  to  and  is 
held  back  by  the  dam  to  the  height  prescrib- 
ed. This  Is  the  natural  construction,  partic- 
ularly of  the  right  of  flowage,  and  there  is 
nothing  to  show  that  the  language  was  used 
in  any  other  sense  or  should  receive  a  dif- 
ferent construction.  The  fact  that  the  de- 
fendant was  and  is  a  manufacturing  estab- 
lishment, and  used  the  water  for  steam  and 
condensing  purposes,  does  not  show,  and 
has  no  tendency  to  show,  that  the  lease 
should  be  construed  so  as  to  give  It  the  right 
to  turn  in  and  store  the  water  used  for  steam 
and  condensing  purposes.  Neither  does  the 
fact  that  the  pond  was  originally  established 
to  furnish,  water  for  manufacturing  purposes, 
and  that  the  cutting  and  taking  of  ice  was 
an  incidental  matter,  show  that  the  lease 
should  be  so  construed.  The  question  Is  one 
of  construction.    And,  with  these  facto  be- 


fore them,  and  all  that  might  be  properly  in- 
ferred as  to  their  knowledge  respecting  what 
was  done  in  steam  plants  operated  as  that 
of  the  Washburn  &  Moen  Company  was, 
and  what  was  or  might  be  reasonable  and 
necessary  for  its  operation  and  economical 
running  in  the  way  of  turning  back  water 
when  the  supply  was  short,  the  parties  have 
seen  fit  to  use  language  whose  only  reason- 
able construction  is  that  it  applies  to  water 
in  Its  natural  condition,  and  does  not  include 
the  right  to  turn  in  and  store  water  that 
has  been  used  for  steam  and  condensing 
purposes.  The  question  is  not  what  is  nec- 
essary and  proper  for  the  economical  run- 
ning of  a  steam  plant  where  water  is  used 
for  condensing  purposes,  or  what,  under 
certain  circumstances,  it  may  be  necessary 
and  proper  to  do  In  the  way  of  return- 
ing water  to  the  pond  or  the  source  of  sap- 
ply  to  keep  up  the  plant  in  operation,  but 
whether  the  language  which  the  parties  have 
used  in  the  lease  can  or  should  be  so  con- 
strued as  to  include  the  right  to  turn  hot 
water  into  and  store  it  in  the  pond,  and,  for 
reasons  which  we  have  given,  we  are  of 
opinion  that  it  cannot  and  should  not  be  so 
construed.  With  the  consequences  of  what 
we  think  is  the  true  construction,  we  have, 
of  course,  nothing  to  do.  The  Washburn  & 
Moen  Company  should  have  provided  for 
them  in  the  lease  If  it  anticipated  them,  and 
if  it  did  not  anticipate  them  it  is  not  for 
the  court  to  supply  the  omission.  However 
great  his  necessity,  one  riparian  owner  would 
have  no  right  to  foul  the  water  of  a  stream, 
or  turn  in  hot  water  to  the  injury  of  an- 
other riparian  owner  (Merrifield  v.  Lombard, 
13  Allen,  16,  90  Am.  Dec.  172;  Mason  v. 
Hills,  8  B.  &  A.  1),  and  we  cannot  think  that 
under  a  lease  of  a  pond  and  the  land  under 
it  for  flowage  purposes  only,  with  the  ex- 
clusive right  in  the  lessee  to  flow,  store, 
and  use  the  water  held  back  by  the  dam,  the 
lessee  would  have  any  greater  right  to  Inter- 
fere with  the  natural  condition  of  the  water 
as  against  one  having  the  right  to  cut  and 
take  ice  from  the  pond.  If  the  rule  that 
doubtful  words  are  to  be  taken  most  strong- 
ly against  the  grantor  has  any  application  to 
a  case  like  this,  which  we  do  not  concede,  it 
being  a  case  of  an  indenture,  and  not  be- 
tween the  parties  to  the  instrument,  never- 
theless the  words  are  to  be  interpreted  ac- 
cording to  their  natural  meaning  and  effect 
as  applied  to  the  subject-matter  (Slmonds  v. 
Wellington,  10  Oush.  313),  and,  so  interpreted 
in  the  case  before  us,  the  lease  does  not,  it 
seems  to  us,  include  the  right  to  turn  In  and 
store  hot  water  in  the  pond. 

The  view  which  we  have  taken  as  to  the 
purpose  and  effect  of  the  reservation  ren- 
ders it  unnecessary  to  consider  further  the 
contention  of  the  defendants  that  the  reser- 
vation operated  to-  create  an  easement  In 
gross  in  favor  of  Mr.  Salisbury,  and  that 
the  easement  so  created  Is  the  source  of  the 
plaintiff's  right,  if  it  has  any,  to  cut  and  take 


Digitized  by 


Google 


Mass.) 


WALKER  ICE  CO.  v.  AMERICAN  STEEL, &  WIRE  CO. 


941 


Ice.  But  we  do  not  see  how  an  easement,  In 
gross  or  otherwise,  can  be  acquired  by  the 
owner  of  the  fee  in  his  own  land. 

It  follows  from  what  we  have  said  that  the 
defendants'  first  and  second  requests,  that  on 
the  pleadings  and  the  evidence  the  plaintiff 
was  not  entitled  to  recover,  were  rightly  re- 
fused. So,  also,  we  think  were  the  other  re- 
quests'. What  we  have  said  disposes  of  them 
all,  except  the  twelfth,  without  considering 
them  seriatim.  They  were  all,  except  the 
twelfth,  based,  in  one  form  or  another,  up- 
on the  contention  that  the  defendant  had  an 
exclusive  right  in  and  to  the  waters  of  the 
pond,  or  that  the  plaintiffs  right,  if  it  had 
any,  was  subordinate  to  that  of  the  defend- 
ant, and  that  the  defendant  had  the  right 
to  use  the  pond  and  the  waters  thereof  In 
such  manner  as  was  reasonably  necessary 
for  the  purpose  of  carrying  on  its  business, 
.  even  though  the  ^result  was  to  prevent  the 
plaintiff  from  taking  ice.  These  contentions 
are  manifestly  Inconsistent  with  the  con- 
struction which  we  have  given  to  the  lease, 
and  with  the  views  which  we  have  express- 
ed as  to  the  rights  of  the  parties.  The 
twelfth  request  was  properly  refused.  It 
assumed  that  the  suspension,  if  there  was 
one,  was  temporary,  and  was  In  the  nature 
of  the  suspension  of  a  right  which  the  de- 
fendant had  to  turn  In  hpt  water.  To  have 
given  it  would  have  been  misleading. 

We  see  no  error  in  the  instructions  that 
were  given.  The  plaintiff  could  fairly  be 
said  to  be  an  assign  within  the  meaning  of 
the  reservation,  as  the  court  instructed  the 
jury  (Metcalfe  v.  Westaway,  17  C.  B.  N.  S. 
658),  though,  as  we  have  already  said,  the 
reservation  was  In  the  nature  of  an  excep- 
tion of  the  right  to  cut  and  take  ice  which 
remained  in  the  possession  of  Mr.  Salisbury 
and  bis  tenants,  rather  than  an  implied  grant 
of  an  easement  of  the  right  to  cut  and  take 
ice. 

There  remain  the  questions  of  evidence, 
which  we  proceed  to  take  up  so  far  as  relied 
upon  and  argued  by  the  defendant,  treating 
the  others  as  waived. 

1.  Conversations  between  the  Messrs.  Sal- 
isbury, father  and  son,  and  Mr.  White,  the 
treasurer  of  the  plaintiff,  and  for  many  years 
a  tenant  of  the  premises,  and  the  predecessor 
of  the  plaintiff,  were  admitted,  against  the 
objections  and  exceptions  of  the  defendant. 
We  think  that  they  were  properly  admitted 
for  the  purpose  of  sbowing  that  the  plain- 
tiff was  occupying  the  premises  as  tenant  at 
will,  and  what  was  Included  in,  and  the 
terms  and  conditions  of,  the  tenancy.  The 
plaintiff  claimed  adversely  to  the  lease  to 
the  Washburn  &  Moen  Company,  and  the  ob- 
jection that  the  evidence  tended  to  vary  the 
written  contract  contained  in  that  lease  has 
no  force.  The  plaintiff  had  a  right  to  show 
the  terms  and  conditions,  and  nature  and 
extent,  of  its  occupancy. 

2.  The  defendant  offered  to  show  that  the 
condensing  process  was  reasonably   neces- 


sary tor  the  proper  operating  of  a  steam 
plant;  that  for  25  years  the  process  of  con- 
densing under  certain  conditions  and  re- 
turning water  to  the  source  of  supply  had 
been  a  recognized  method  of  operating  steam 
plants,  and  was  reasonably  necessary;  that 
there  were  conditions,  where  the  supply  of 
•water  wsb  limited,  when  the  return  of  wa- 
ter to  the  pond  to  be  cooled  and  used  over 
again  became  absolutely  necessary  to  the 
economical  running  of  the  plant  and  to 
keep  it  in  operation;  and  that  by  reason  of 
the  condition  of  the  water  in  the  pond  In 
December,  1899,  and  January,  1900,  It  was 
necessary,  in  order  to  run  the  steam  plant 
in  its  mill,  to  turn  back  Into  the  pond  water 
which  otherwise  would  have  been  wasted. 
This  offer  of  evidence  was  excluded,  and  we 
think  rightly.  It  may  be  doubtful  whether 
the  defendant  was  harmed  by  the  exclusion. 
It  bad  been  allowed  to  introduce,  by  cross- 
examination  of  one  of '  plaintiff's  witnesses 
and  by  the  direct  testimony  of  one  of  Its 
own,  evidence  tending  to  show  that  con- 
densing was  a  proper  and  necessary  way  to 
gain  most  efficiency  for  the  engines,  that  the 
method  of  condensing  employed  at  its  mill 
was  a  long-established  system  and  was  nec- 
essary for  economy  in  running  any  steam 
plant,  and  that  it  was  necessary  to  turn 
back  water  Into  the  pond  in  December,  1899, 
and  January,  1900,  to  render  the  condensing 
system  feasible.  The  testimony  that  was  of- 
fered and  excluded  was  the  same  in  sub- 
stance as  that  which  was  thus  admitted 
without  objection.  We  do  not  see,  there- 
fore, as  we  have  already  said,  how  the  de- 
fendant was  harmed  by  the  exclusion.  Fur- 
thermore, although  the  testimony  was  offer- 
ed for  the  purpose  of  affecting  the  construc- 
tion of  the  lease  under  which  the  defendant 
claims,  there  was  no  offer  to  show  that  Mr. 
Salisbury  was  cognizant,  at  the  time  when 
he  executed  the  lease,  of  what  may  be  term- 
ed the  state  of  the  art  But,  assuming  that 
he  was  cognizant  of  the  facts  that  the  de- 
fendant offered  to  show  in  regard  to  the 
condensing  process,  and  what  it  was  or 
might  be  necessary  or  proper  to  do  in  turning 
back  water,  the  conclusive  •  answer  to  the 
contention  that  the  evidence  should  have 
been  admitted  is,  as  already  observed,  that 
with  these  facts  before  them  the  parties  saw 
lit  to  use  language  the  natural  and  reasona- 
ble construction  of  which  not  only  does  not 
include  the  right  to  turn  back  hot  water 
Into  the  pond,  but  excludes  it 

3.  Still  further,  the  defendant  offered  to 
show,  as  bearing  on  the  construction  of  the 
lease,  that  warm  water  had  been  discharged 
into  the  pond  in  years  past  by  the  Washburn 
&  Moen  Company  when  the  plaintiff's  prede- 
cessors were  cutting  ice.  The  evidence  was 
excluded.  It  would  seem  that  In  this  In- 
stance, also,  the  defendant  was  not  harmed 
by  the  exclusion,  since  evidence  to  the  same 
effect  had  been  previously  Introduced  by  It 
without  objection,  on  the  cross-examination 
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of  one  of  the  plaintiffs  witnesses.  But  in 
regard  to  this  evidence,  as  well  as  that  Just 
considered,  the  defendant  contends  that  it 
was  admissible  to  aid  in  interpreting  the 
phrase  "as  at  present  exercised  by  B.  Walker 
&  Co."  used  in  the  reservation  in  the  lease 
of  1890,  and  the  phrase  "as  heretofore"  sim- 
ilarly used  In  the  reservation  in  the  prior 
lease  to  the  Washburn  &  Moen  Company, 
and  the  phrase  "as  is  done  at  this  time"  in 
the  lease  of  1878  to  Benjamin  Walker.  But 
there  is  nothing  to  show  that  those  phrases 
had  any  reference  to  the  condition  of  things 
offered  to  be  shown,  or  any  relation  thereto 
in  any  way.  The  obvious  purpose  and  effect 
of  the  language  referred  to,  when  considered 
in  connection  with  the  rest  of  the  provisions 
in  which  they  are  found,  was  to  secure  to 
Mr.  Salisbury  and  his  tenants  the  full  and 
unrestricted  right  to  cut  and  take  ice. 
Furthermore,  the  uncontradicted  testimony 
showed  that,  when  requested  to  do  so  by  the 
plaintiff  or  its  predecessors,  in  order  to  ena- 
ble them  to  gather  the  ice,  the  Washburn 
&  Moen  Company  ceased  to  turn  in  hot  wa- 
ter till  the  ice  had  been  gathered  and  they 
had  been  notified  thereof,  which  was  a  rec- 
ognition of  the  plaintiff's  right  rather  than 
an  assertion  of  their  owjn.  And,  lastly,  so 
far  as  the  evidence  that  was  excluded  re- 
lated to  a  course  of  conduct,  it  was  the  con- 
duct, not  of  the  parties  to  the  lease,  but  of 
the  plaintiff  and  defendant,  and  it  does  not 
appear  that  Mr.  Salisbury  was  cognizant  of 
It,  and  it  was  therefore  inadmissible  to  af- 
fect the  construction  of  the  lease. 

4.  The  defendant  offered  in  evidence  the 
prior  lease  from  Mr.  Salisbury  to  the  Wash- 
burn &  Moen  Company,  and  It  was  excluded, 
subject  to  Its  exception.  We  do  not  see  how 
the  defendant  was  harmed  by  its  exclusion. 
If  it  bad  been  admitted,  it  could  not,  for  rea- 
sons already  given,  have  possibly  affected  the 
result. 

The  remaining  exceptions  to  the  admission 
and  exclusion  of  evidence  have  not  -been 
argued,  and  we  treat  them  as  waived. 

For  these  reasons,  a  majority  of  the  court 
think  that  the  exceptions  should  be  over- 
ruled.   So  ordered. 

LORING,  J.  (dissenting).  I  am  unable  to 
concur  in  the  opinion  in  this  case. 

This  is  an  action  by  the  plaintiff,  claim- 
ing to  be  "lessee  at  will"  of  the  exclusive 
privilege  of  cutting  ice  on  Salisbury  Pond, 
to  recover  damages  caused  to  a  sheet  of  ice 
which  had  formed  on  the  pond,  and  which 
the  plaintiff  had  prepared  for  cutting  and 
was  about  to  cut,  by  hot  water  turned  into 
the  pond  by  the  defendant  on  January  8  and 
9,  3900.  Salisbury  Pond  is  an  artificial  body 
of  water  which  was  made  by  damming  up 
the  waters  of  several  brooks  about  the  year 
1840.  The  land  under  the  pond  and  the 
water  rights  in  the  pond  were  owned  by 
Stephen  Salisbury,  the  elder,  until  he  died, 
in  1884,  and  then  passed  to  his  son,  Stephen 


Salisbury,  the  younger,  who  has  since  then 
been  the  owner  of  them.  It  appeared,  on 
the  one  hand,  that  by  a  lease 'dated  In  Jan- 
uary, 1890,  Stephen  Salisbury,  the  younger, 
demised  to  the  Washburn  &  Moen  Manu- 
facturing Company,  among  other  things, 
"that  tract  of  land  lying  on  the  westerly 
side  of  Grove  Street,  as  shown  on  a  plan 
recorded  herewith,  containing  as  per  plan 
one  million  ninety-three  thousand  seven  hun- 
dred (1,093,700)  square  feet,  comprising  the 
area  known  as  Salisbury  Pond,  to  be  used 
for  flowage  purposes  only,  *  •  •  with 
the  exclusive  right  to  flow,  store,  and  use 
water  in  said  pond  by  means  of  its  dam  and 
flashboards  at  a°  height"  stated.  The  term 
created  by  this  lease  began  July  1,  1888,  and 
ended  July  30,  1913,  and  it  was  admitted 
that  the  rights  of  the  Washburn  &  Moen 
Company  under  it  had  passed  to  the  defend- 
ant. The  Washburn  &  Moen  Company  had  ' 
been  in  possession  for  20  years  prior  to  July 
1,  1888,  under  a  lease  made  In  1868  by  Steph- 
en Salisbury,  Sr.,  and  had  a  somewhat  sim- 
ilar right  to  use  the  waters  of  Salisbury 
Pond.  This  earlier  lease  was  offered  in  evi- 
dence by  the  defendant,  and  excluded.  On 
the  other  hand,  it  appeared  that  it  had  been 
the  practice  to  cut  ice  on  Salisbury  Pond 
from  early  times,  the  date  when  this"  prac- 
tice began  not  being  given.  Stephen  Sails- 
bury,  Jr.,  testified  that  "father  used  to  cat 
ice  himself  before  Walker  and  Sweetser  cut 
It  there.  Then  ice  was  cut  by  Walker  and 
Sweetser,  then  by  Benjamin  Walker."  And 
it  appeared  from  other  testimony  that  Ben- 
jamin Walker  was  cutting  ice  there  as  early 
as  1870,  then  by  Benjamin  Walker  &  Co., 
and  then  by  a  partnership  known  as  the  Wal- 
ker Ice  Company,  and  finally  by  the  plain- 
tiff corporation,  which  was  organized  in  1899. 
In  1878,  Stephen  Salisbury,  the  elder,  by  an 
Indenture  of  lease, ,  demised  to  Benjamin 
Walker  a  tract  of  land  bordering  on  the 
pond,  "the  premises  to  be  used  for  a  dwell- 
ing-house and  other  buildings  for  the  ice 
business,"  and  also  "the  right  to  cut  and 
take  ice  from  Salisbury's  Pond,  as  is  done 
at  this  time,  during  the  term  of  this  lease." 
This  lease  expired  in  1883,  and  was  extend- 
ed until  1886,  and  finally  expired  at  that 
time.  Since  then  the  successors  in  the  busi- 
ness of  Benjamin  Walker  have  repeatedly 
tried  to  get  a  written  lease  from  the  owner 
of  the  pond,  Stephen  Salisbury,  the  younger, 
but  without  success.  He  has,  however, 
agreed  with  them  by  word  of  mouth  that 
they  might  bold  on  the  terms  of  the  lease 
of  1878.  There  is  no  pretense  that  the  lease 
of  1878  has  been  assigned  by  Benjamin  Wal- 
ker to  bis  successors  in  business,  or  that  it 
has  been  kept  alive  by  extensions.  The 
practice  of  cutting  ice  on  the  pond  has  been 
carried  on  continuously  down  to  the  day 
when  the  ice  was  destroyed  by  the  hot  wa- 
ter turned  Into  the  pond  in  January,  1900. 
There  was  evidence  that  the  hot  water  com- 
plained of  came  from  the  condensers  of  the 


Digitized  by 


Google 


WALKER  ICE  CO.  T.  AMERICAN  STEEL  &  WIRE  CO. 


043 


defendant's  engines,  and  was  turned  Into  the 
pond  in  December,  1899,  and  from  then  until 
February  3,  1900,  and  that  this  was  done  in 
place  of  its  being  turned  into  the  sewers,  as 
had  been  done  Immediately  before,  because 
the  waters  of  the  pond  were  very  low  at 
that  time.  The  defendant  offered  to  show 
that  "during  the  past  twenty-five  years  the 
process  of  condensing  under  certain  condi- 
tions and  returning  water  to  the  source  of 
supply  has  been  a  recognized  method  of  op- 
erating steam  plants,  and  is  reasonably  nec- 
essary." Before  this  evidence  was  offered, 
the  plaintiff's  witness,  Stephen  Salisbury,  the 
younger,  had  testified  that  "Salisbury  Pond 
is  an  artificial  pond  constructed  for  manu- 
facturing purposes,"  and  that  "the  plant  of 
the  Washburn  &  Moen  Company  has  been 
a  steam  plant,  and  the  water  has' been  large- 
ly used  to  generate  steam,"  and  that  at  that 
time,  L  e.,  about  1870,  "Washburn  St  Moen, 
or  their  predecessors,  used  the  waters  for 
manufacturing  purposes,  and  the  pond  has 
been  so  used  from  1840."  As  I  have  al- 
ready said,  the  Washburn  St.  Moen  Company 
were  in  possession  of  the  same  premises  un- 
der a  lease  from  Stephen  Salisbury,  Sr.,  for 
20  years  prior  to  the  date  when  the  lease 
In  question,  dated  January,  1890,  went  into 
effect,  and  that  that  lease  was  offered  in 
evidence  and  excluded.  Had  that  lease  been 
admitted  in  evidence,  it  would  have  appear- 
ed, in  connection  with  this  testimony  of 
Stephen  Salisbury,  the  younger,  that  for  a 
period  of  32  years  before  the  time  of  the 
grievances  here  complained  of  the  Wash- 
burn &  Moen  Company,  and  Its  successor 
and  assignee,  the  defendant  corporation,  had 
been  in  the  possession  of  a  steam  plant,  with 
a  right  to  use  the  waters  of  this  pond  for 
generating  steam  to  run  its  plant.  In  my 
opinion,  under  the  facts  in  evidence,  the 
lease  dated  January,  1800,  must  be  constru- 
ed in  the  same  way  as  if  it  had  been  stated 
therein  that  the  waters  of  Salisbury  Pond 
could  be  used  by  the  lessee  to  generate  steam 
In  running  its  steam  plant  situated  on  the 
borders  thereof,  and  on  this  point  I  do  not 
understand  there  is  any  difference  of  opinion 
between  my  Brethren  and  myself. 

It  is  plain  to  me  that;  In  determining 
whether,  as  matter  of  construction,  the  right 
to  turn  back  water  from  Its  condensing 
engines  is  given  by  a  lease  of  water  to  be 
used  in  generating  steam  to  operate  a  man- 
ufacturing plant  run  by  steam,  the  court  can- 
not refuse  to  consider  evidence  that  "dur- 
ing the  past  twenty-five  years  [which  in- 
cludes 12%  years  under  the  lease  and  12% 
years  prior  thereto]  the  process  of  condens- 
ing under  certain  conditions  and  returning 
water  to  the  source  of  supply  has  been  a 
recognized  method  of  operating  steam  plants, 
and  Is  reasonably  necessary."  It  is  so  plain 
to  my  mind  that  nothing  can  be  added  to  the 
statement  of  it. 

The  defendant  also  offered  to  show  by  one 
Allen  what  had  taken  place  in  the  past  In 


the  matter  of  discharging  warm  water  Into 
Salisbury  Pond  from  the  condensers  of  the 
steam  plant  which  Is  now  owned  by  the  de- 
fendant and  was  then  owned  by  the  Wash- 
burn &  Moen  Manufacturing  Company.  Al- 
len testified  that  he  had  been  in  business  In 
Worcester  since  1870;  that  he  had  lived  near 
the  pond  all  his  life,  and  was  familiar  with 
It;  and  that  he  had  seen  the  discbarge  of 
warm  water  from  the  condensing  engine  into 
the  waters  of  the  pond  In  years  past  He 
was  then  asked  to  state  what  he  had  ob- 
served in  that  regard.  This  was  objected  to, 
and,  on  being  asked  bow  the  question  was 
relevant,  the  defendant's  counsel  stated,  'if 
It  Is  a  fact  that  at  an  earlier  time  the  pred- 
ecessors of  this  plaintiff  were  cutting  Ice  in 
that  pond,  and  when  their  rights,  as  I  as- 
sume, must  be  referred  to  some  extent  to  the 
conditions  formerly  obtained— if  at  that  time 
It  appears  that  this  condensing  process  of 
the  discharge  of  warm  water  direct  into  that 
pond  existed,  I  claim  It  to  be  material  and 
Important  on  one  fact  as  determining  the 
measure  of  the  assumed  right  of  the  plain- 
tiff." It  had  appeared  in  evidence  before 
this  offer  of  proof  was  made  that  for  30 
years  prior  to  1900— that  is  to  say,  from  1870 
to  1900— there  had  been  a  pipe  which  took 
hot  water  from  the  condensers  of  the  defend- 
ant's engines  and  carried  it  Into  Salisbury 
Pond;  that  this  pipe  was  disconnected  in 
1890,  after  being  in  operation  for  20  years, 
from  1870  to  1890,  and  remained  disconnect- 
ed for  the  next  9  years,  until  the  winter  of 
1899-1900  (that  Is,  until  the  time  of  the  griev- 
ances here  complained  of)  when  this  old  pipe 
was  reconnected,  and  another  pipe,  and  aft- 
erwards a  trough,  were  put  In,  which  also 
took  the  water  from  the  condensers  Into  the 
pond. 

The  first  ground  on  which  evidence  is  ad- 
missible of  what  took  place  in  the  matter  of 
the  discharge  of  warm  water  from  this  old 
pipe  from  1870  to  1890  Is  the  fact  that  by 
the  terms  of  the  agreement  between  Stephen 
Salisbury,  Jr.,  and  the  plaintiff,  that  was 
the  measure  of  the  right  to  cut  ice  which 
Stephen  Salisbury,  Jr.,  gave  to  the  plaintiff. 
By  the  terms  of  the  oral  agreement  between 
the  plaintiff  corporation  and  Stephen  Salis- 
bury, the  younger,  the  right  which  he  gave 
to  It  to  cut  ice  was  the  right  given  in  the 
written  lease  between  Stephen  Salisbury,  Sr., 
and  Benjamin  Walker,  In  1878,  and  the  right 
given  to  Benjamin  Walker  by  that  lease  was 
"to  cut  and  take  Ice  from  Salisbury  Pond  as 
is  done  at  this  time."  It  further  appeared 
that  the  rights  given  by  Stephen  Salisbury, 
the  younger,  by  word  of  mouth  to  the  plain- 
tiff's predecessors  In  business,  was  also  that 
given  in  the  lease  to  B.  Walker.  The  lease 
to  B.  Walker  was  In  existence  from  1878  to 
1886;  the  period  during  which  the  old  pipe 
was  In  operation  was  from  1870  to  1890. 
That  Is  to  say,  the  old  pipe  was  in  operation 
eight  years  before  the  written  lease  to  Ben- 
jamin Walker,  during  the  time  in  which  that 


Digitized  by 


Google 


944 


70  NOBTHEASTEBN  EBPOETBE. 


(Mass. 


lease  was  In  operation  and  for  14  years  after 
It  expired,  during  which  the  right  given  by 
word  of  month  was  the  right  to  cut  ice,  as 
was  done  when  the  lease  to  B.  Walker  was 
executed.  I  am  unable  to  understand  why 
the  defendant  was  not  at  liberty  to  show 
what  was  done  in  the  matter  of  discharging 
.warm  water  into  the  pond  during  these  30 
years,  which  include  the  whole  term  of  the 
lease  to  Benjamin  Walker,  8  years  before  it 
began,  and  14  years  after  its  expiration, 
when  the  measure  of  the  right  which  Ste- 
phen Salisbury  gave 'to  the  plaintiff  was  the 
right  given  to  Benjamin  Walker  by  the  writ- 
ten lease,  and  the  right  given  to  Benjamin 
Walker  was  "the  right  to  cut  ice  as  is  done 
at  this  time."  Not  only  is  this  evidence  ad- 
missible on  the  ground  that  this  is  all  Mr. 
Salisbury  undertook  to  give  to  the  plaintiff, 
but  it  is  also  admissible,  in  my  opinion,  on 
the  ground  that  it  is  all  Mr.  Salisbury  bad 
to  give.  All  the  right  to  cut  ice  which  Mr. 
Salisbury  had  after  the  lease  dated  January, 
1890,  was  the  right  reserved  to  him  under 
the  reservation  in  that  deed,  and  the  terms 
of  that  reservation  were  "to  cut,  harvest,  sell 
or  store  for  sale  ice  from  Salisbury  Pond,  as 
at  present  exercised."  The  old  pipe  was  not 
disconnected  until  1890;  this  lease,  though 
dated  January,  1890,  went  into  operation 
July  1,  1888.  I  think  it  was  competent  to 
prove  what  was  done  during  the  first  year 
and  a  half  of  this  lease,  and  for  the  years 
Immediately  before  it  began,  in  the  matter 
of  discharging  warm  water  into  the  pond,  be- 
cause by  the  terms  of  the  lease  the  right  re- 
served to  Mr.  Salisbury  was  to  cut  ice  "as 
at  present  exercised."  Moreover,  I  think  It 
was  competent  to  prove  what  was  done  by 
the  parties  in  the  matter  of  discharging 
warm  water  into  the  pond  prior  to  the  lease 
and  for  the  first  1%  years  of  the  lease  as 
the  contemporaneous  acts  of  the  parties  giv- 
ing a  construction  to  the  lease.  In  this  con- 
nection the  defendant  offered  to  show  "that 
by  reason  of  the  state  of  the  water  and  the 
supply  In  Salisbury  Pond  In  December,  1899, 
and  January,  1900,  it  was  necessary  to  turn 
back  water,  which  otherwise  might  have 
been  wasted,  into  Salisbury  Pond,  in  order 
to  run  the  steam  plant  in  the  mill."  It  had 
previously  appeared  in  evidence  that  the  wa- 
ter in  Salisbury  Pond  at  that  time  was  lower 
than  it  ever  had  been  within  the  memory  of 
man,  and  that  7,500,000  gallons  were  taken 
out  of  the  pond  daily  by  the  defendant  in 
generating  steam,  and  2,950,000  gallons  of 
hot  water  put  back;  that  this  continued  un- 
til February  3,  1900,  when,  owing  to  heavy 
rains  which  occurred  at  the  end  of  January, 
"the  water  in  the  pond  was  high  enough 
then  to  run  the  mill  without  turning  It  [the 
hot  water]  back  into  the  pond,"  in  the  words 
of  one  of  the  plaintiff's  own  witnesses.  This 
offer  of  evidence  was  made  to  complete  the 
defendant's  offer  of  proof.  If  the  defend- 
ant had  a  right  to  use  the  waters  of  the  pond 
to  generate  steam,  and  if  returning  hot  wa- 


ter from  the  condensers  te  a  recognfzed  meth- 
od of  operating  steam  plants,  it  was  in- 
cumbent upon  the  defendant  to  show  that  In 
the  case  at  bar  It  was  necessary  for  it,  un- 
der the  circumstances  existing,  to  return  the 
hot  water  into  the  pond  in  order  to  keep  its 
steam  plant  In  operation. 

Neither  can  I  concur  in  the  disposition 
made  in  the  opinion  of  the  contention  that, 
by  the  true  construction  of  the  lease  dated 
January,  1890,  apart  from  the  evidence  I 
have  already  dealt  with,  the  defendant  had 
no  right  to  turn  hot  water  from  the  con- 
densers into  the  pond.  It  is  stated,  as  a 
reason  for  this  conclusion,  that  the  right  to 
cut  ice  reserved  to  Mr.  Salisbury  in  that  lease 
operated  by  way  of  exception,  under  the  doc- 
trine peculiar  to  Massachusetts,  acted  upon 
in  Hamlin  v.  New  York  &  New  England  E. 
E.  Co.,  160  Mass.  459.  36  N.  B.  200.  and  un- 
der consideration  in  Simpson  v.  Boston  & 
Maine  R.  R.  Co.,  176  Mass.  359,  57  N.  E.  674. 
But  In  determining  whether  the  right  re- 
tained by  a  grantor  Is  superior  to  the  grant 
or  subordinate  to  it,  it  makes  no  difference 
whether  the  deed  by  which  an  easement  is 
retained  in  the  grantor  operates  by  way  of 
exception  or  by  way  of  a  grant  back  from 
the  grantee,  which  is  usually  spoken  of  as  a 
"reservation."  The  correlative  rights  of  an 
abutter  on  a  railroad  and  of  the  railroad 
company  in  a  private  way  over  the  railroad 
location  are  precisely  the  same  whether  the 
deed  retaining  in  the  abutter  a  right  to  use 
the  private  way  operates  by  way  of  excep- 
tion or  by  way  of  reservation.  The  general 
rule  of  construction  is  equally  applicable  in 
both  cases  that  a  deed  shall  be  construed 
against  the  grantor  (Ashley  v.  Pease,  18 
Pick.  268,  275;  Palmer  v.  Evangelical  So- 
ciety, 166  Mass.  143,  43  N.  E.  1028),  and  that 
what  Is  retained  by  the  grantor  shall  be 
construed  so  as  not  to  be  repugnant  to  the 
grant  (Pynchon  v.  Stearns,  11  Mete.  304,  45 
Am.  Dec.  207;  Id.,  11  Mete.  312,  45  Am.  Dec. 
210;  Dexter  v.  Manley,  4  Cosh.  14;  Corbin 
v.  Healy,  20  Pick.  514).  The  complainant's 
own  witness,  Stephen  Salisbury,  Jr.,  testified, 
without  objection,  that  "cutting  Ice"  was  "al- 
ways an  incident  to  the  use  of  the  water 
for  manufacturing  purposes."  The  conclu- 
sion reached  by  the  court  is  directly  In  the 
teeth  of  this  evidence,  which  was  admitted 
by  both  parties  without  objection,  and  there- 
by became  evidence  in  the  case,  although, 
had  it  not  been  for  that,  it  would  have  been 
Incompetent  Damon  v.  Carrol,  163  Mass. 
404,  40  N.  E.  185;  Boyle  v.  Columbian  Flre- 
prooflng  Co.,  182  Mass.  93,  99,  64  N.  E. 
726. 

Whether  in  this  case  there  was  a  right  to 
turn  hot  water  into  the  pond  is  a  question 
which,  in  the  absence  of  the  evidence  offer- 
ed, is  not  ripe  for  decision.  But  in  my  opin- 
ion there  is  a  fatal  objection  to  the  mainte- 
nance of  this  action  by  the  plaintiff  in  any 
event,  and  that  objection  is  that  the  plaintiff 
had  no  right  to  cut  ice,  but  was  a  mere  II- 
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censee.    I    understand    that   In    the   case   at 
bar  It  la  conceded  that  the  plaintiff  corpora- 
tion did  not  become  tenant  at  will  of  the 
land  under  the  pond,  but  that  the  land  under 
the  pond,  during  the  term  of  the  lease  to  the 
Washburn  ft  Moen  Company,  dated  January, 
1890,  was  either  the  land  of  Mr.  Salisbury  or 
the  land  of  the  defendant,  who  had  succeeded 
to  the  estate  of  the  lessee  under  that  lease. 
I  also  understand  It  to  be  conceded  that  no 
right  of '  property  in  the  cutting  of  Ice  in 
water  flowing  this  land,  which  at  the  time 
was,  as  1  have  said,  the  land  either  of  Mr. 
Salisbury  or  of  the  defendant,  vested  in  the 
plaintiff  corporation  by  virtue  of  the  parol 
agreement  between  it  and  Mr.  Salisbury  pro- 
prio  vlgore,  and  that  this  is  so  because  the 
right  to  cut  ice  under  these  circumstances  Is 
an  incorporeal  right  In  the  land  of  some  one 
other  than  the  plaintiff,  and  this  agreement 
was  not  under  seal.    And  I  further  under- 
stand that  the  plaintiff's  right  to  cut  ice  ia 
made  ont  on  the  ground  that  that  right  had 
become  appurtenant  to  the  land  (of  which 
the  plaintiff  became  tenant  at  will  under  an 
oral  agreement),  and  passed  to  the  plaintiff  as 
appurtenant  -to  that  parcel  of  land.    I  un- 
derstand further  that  the  way  in  which  it  la 
made  ont  that  this  right  to  cut  ice  bad  become 
appurtenant  to  this  parcel  of  land,'  of  which 
the  plaintiff  was  a  tenant  at  will,  was  be- 
cause it  was  made  appurtenant  to  it  in  the 
lease  of  1878,  which  finally  expired  in  1886, 
and  because  since  then  the  practice  of  cutting 
ice  on  the  pond  in  connection  with  the  parcel 
of  land  of  which  the  plaintiff  was  the  tenant 
at  will   has  de  facto  continued   without  a 
break. 

The  right  to  cut  Ice  created  by  the  lease 
to  B.  Walker  dated  October,  1878,  terminated 
on  the  final  expiration  of  that  lease  in  1886, 
and  the  proposition  is  this:    If  A.  owns  an 
icehouse  and  the  land  under  it,  and  also  a 
pond,  and  for  a  great  number  of  years  ice 
has  been  In  fact  cut  on  the  pond  to  fill  the 
icehouse,  and  A.  lets  the  Icehouse  and  the 
land  nnder  it  by  word  of  mouth,  a  right  to 
cut  ice  on  land  which  under  the  lease  con- 
tinues to  be  the  land  of  the  lessor  passes  to 
the  tenant  at  will  as  appurtenant  to  the  land. 
From  that  proposition  I  must  dissent    The 
right  to  cut  ice  is  not  appurtenant  to  the  land 
on    which  the  icehouse  stands,  in  the  case 
put  above  and  in  the  case  at  bar,  because 
during  all  the  years  in  question  both  have 
been  owned  by  the  same  person,  and  occu- 
pied   by  him  or  by  his  tenants.    What  Is 
meant  by  a  right  passing  as  appurtenant  to  a 
parcel  of  land  which  is  demised  Is  that  an  In- 
corporeal easement  or  right  In  the  land  of  a 
tbird  person  has  been  granted  to  the  owner 
of  the  land  demised  as  appurtenant  to  that 
land,   and  that  this  right  in  land  of  a  third 
person  passes  to  the  tenant  as  appurtenant  to 
tbe   land  demised;  and  that  where  both  the 
parcel  of  land  demised  and  the  parcel  of  land 
subject  to  the  right  in  question— that  Is  to  say, 
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both  the  dominant  and  servient  estates— are 
owned  by  the  same  person,  there  can  be  no 
right  in  the  one  parcel  appurtenant  to  tbe 
other  parcel,  however  they  have  been  used 
in  fact,  and  no  matter  how  long  that  use  may 
have  continued.  In  other  words,  the  con- 
tinued use  of  what  would  be  an  incorporeal 
right  were  the  two  parcels  owned  by  differ- 
ent persons,  however  long  continued,  does  not 
bring  into  being  a  right  over  one  parcel  appur- 
tenant to  the  other  parcel.  It  has  been  held 
In  England  since  the  time  of  Elizabeth  to  the 
present  day  that  where  the  dominant  and 
servient  tenements  have  come  into  the  own- 
ership of  one  person,  an  old  servitude  to 
which  one  of  those  tenements  had  been  sub- . 
ject  prior  thereto,  and  which  was  then  ap- 
purtenant to  the  other  tenement  la  extin- 
guished by  the  unity  of  ownership,  and  is 
not  continued  by  a  de  facto  continuance  of 
the  old  use,  and  does  not  pass  by  a  convey- 
ance of  what  was  formerly  the  dominant  es- 
tate with  appurtenances  thereto  belonging. 
Saunders  v.  Ollff,  Moore,  467;  Orymes  v. 
Peacock,  Buls.  17;  Whalley  v.  Thompson,  1 
B.  ft  P.  371;  Clements  v.  Lambert  1  Taunt 
206;  Barlow  v.  Rhodes,  1  Cr.  ft  M.  438; 
Plant  v.  James,  5  B.  &  Ad.  791. 

If  a  de  facto  use  in  one  parcel  of  land  in 
connection  with  another  parcel  of  land,  when 
both  are  owned  by  the  some  person,  makes 
the  use  of  the  first  parcel  appurtenant  to  the 
second  parcel,  the  right  in  question  in  each 
of  the  above  cases  would  have  passed  under 
the  'conveyances  with  "appurtenances." 
Take,  for  example,  the  case  of  Plant  v. 
James.  There  a  way  from  the  highway  had 
in  fact  always  been  used  to  and' from  a  par- 
cel of  land  called  "Park  Hall"  over  a  parcel 
of  land  called  "Woodseoves."  Park  Hall  was 
owned  by  two  persons  In  common,  and  Wood- 
seaves,  the  land  over  which  this  way  was 
laid,  was  also  owned  by  the  same  tenants  in 
common.  A  partition  was  made  by  deed, 
and  Park  Hall  was  conveyed  to  the  defendant 
with  appurtenances,  and  Woodseaves  was 
conveyed  to  the  other  tenant  It  was  held 
that  no  right  of  way  over  Woodseaves  lot 
passed  to  the  grantee  of  Park  Hall.  To  pass 
a  right  which  is  de  facto  in  use,  but  which  is 
not  de  Jure  a  right  the  grant  must  contain 
words  which  will  revive  or  recreate  an  ease- 
ment of  the  same  kind  as  tbe  old  easement 
which  formerly  existed,  but  which  had  been 
extinguished  by  the  unity  of  ownership,  and 
words  equivalent  to  these  are  sufficient  for 
that  purpose:  "Together  with  all  rights 
commonly  used  or  enjoyed  with  the  granted 
premises."  See,  Bailey  v.  Great  Western  R. 
R.  Co.,  L.  R.  26  Ch.  434,  and  cases  there 
cited. 

It  follows  that  in  tbe  case  at  bar,  there 
being  nothing  more  than  a  parol  agreement, 
the  plaintiff  bad  no  right  to  cut  ice;  he  was 
nothing  more  than  a  licensee.  It  Is  also 
plain  that  a  licensee,  even  while  his  license 
ia  unrevoked,  has  no  right  of  action  it  the 
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property  upon  which  he  has  a  license  Is  in- 
jured or  destroyed  by  a  stranger.  A  license 
gives  no  right  to  the  property  in  respect  of 
which  the  license  is  given;  it  goes  no  fur- 
ther than  to  excuse  what  would  otherwise 
be  a  trespass.  So  long  ago  as  1073  it  was 
laid  down  by  Chief  Justice  Vaughan  in  the 
Exchequer  Chamber  that  "a  dispensation  or 
license  properly  passeth  no  interest  nor  al- 
ters or  transfers  property  in  anything,  but 
it  makes  an  action  lawful  which  without  it 
has  been  unlawful."  Thomas  v.  Lowell, 
Vaughan,  330,  351.  And  this  has  been  cited 
with  approval  In  England  in  Murckett  v.  Hill, 
6  Bing.  N.  O.  694,  707.  and  in  Heap  v.  R»rt- 
ley,  4%  Ch.  D.  461,  468.  The  same  has  been 
laid  down  in  this  commonwealth  in  Clapp  v. 
Boston,  133  Mass.  367.  In  that  case,  the  pe- 
titioner had  placed  an  hydraulic  ram  In  a 
well  dug  by  him  on  land  of  one  Lewis,  by 
Lewis'  license.  The  defendant,  In  taking  a 
water  supply  under  St  1872,  p.  127,  c.  177, 
took  some  of  the  petitioner's  land,  and  "law- 
fully flowed  the  land  of  Lewis  where  the  ram 
and  well  were,  so  that  the  ram  would  not 
work,  and  the  petitioner  was  thereby  depriv- 
ed of  the  use  of  the  water  at  his  house  and 
barn."  It  was  held  that  the  petitioner  could 
have  no  compensation  for  this  loss,  not  on 
the  ground  that  his  license  was  revocable, 
and  had  been  revoked  by  the  defendant,  but 
on  the  ground  that  the  license  from  Lewis 
"gave  the  petitioner  no  estate  or  right  in  the 
land.  It  was  a  permission  by  the  owner 
which  excused  acts  done  under  it,  which*  with- 
out It  would  be  unlawful."  Where  A.  owns 
a  parcel  of  land  covered  with  water,  and 
gives  B.  a  license  to  cut  ice  on  the  water, 
the  land  and  the  Ice  forming  on  the  water 
continue  to  be  A.'s,  and  if  any  injury  is  done 
to  either  it  is  an  injury  suffered  by  A.  on 
his  property,  and  he  alone  can  sue  for  it 
All  that  B.  has  is  a  dispensation  which  ex- 
cuses him  from  being  a  trespasser  if  he  cuts 
ice  on  A.'s  land.  He  has  no  right  of  prop- 
erty in  the  ice,  and  therefore  has  do  standing 
In  court  to  complain  that  it  is  injured.  The 
cases  of  Balcom  v.  McQuesten,  65  N.  H.  81, 
17  Atl.  038,  and  Ottawa  Gas  Light  Co.  v. 
Thompson,  30  111.  598,  are  direct  authorities 
to  the  effect  that  a  licensee,  even  while  his 
license  is  unrevoked,  has  no  right  of  action 
for  injury  to  the  property  In  question;  and, 
to  the  same  effect,  see  Holford  v.  Bailey,  3 
Q.  B.  426,  446;  Clark  v.  Close,  43  Iowa,  92. 

It  may  seem  hard  that  the  plaintiff,  who 
had  secured  a  right  to  cut  ice,  so  far  as  an 
oral  contract  founded  on  a  valuable  consid- 
eration could  give  it  to  him,  and  who  had 
gone  to  the  expense  of  preparing  to  cut  the 
ice,  should  have  no  remedy  for  the  destruc- 
tion of  the  ice  by  the  defendant  turning  hot 
water  into  the  pond,  which,  for  the  purposes 
of  bis  discussion,  I  assume  it  had  no  right  to 
do.  But  the  hardship  is  of  the  plaintiff's 
own  making.  It  is  a  rule  of  our  law  that  no 
right  in  the  land  of  another  can  be  acquired 
'out  a  grant  under  seal.    The  plaintiff 


chose  to  go  to  the  expenditures  he  was  at  in 
the  premises  without  securing  a  right  to  cut ' 
Ice.  It  is  no  more  a  hardship  to  apply  that 
elementary  rule  of  law  than  it  would  be  to 
hold  that  a  grantee  under  a  conveyance  of 
land,  made  by  word  of  mouth,  and  without 
more,  gets  no  title,  although  he  has  paid  for 
the  land.  The  real  question  of  hardship  is 
this:  Is  it  wise  to  require  a  seal  to  make  a 
valid  grant  of  an  incorporeal  right  in  land 
which  remains  the  grantor's?  I  myself  think 
that  it  would  be  unwise  to  allow  a  valid  grant 
of  such  a  right  to  be  made  by  word  of 
mouth.  Whether  wise  or  not,  it  Is  the  rale 
of  the  common  law,  and  until  altered  by  the 
Legislature  must  be  enforced  by  the  courts. 

To  state  my  view  of  this  case  summarily, 
it  is  this:  The  land  under  Salisbury  Pond 
became  the  land  of  the  lessee  by  virtue  of  the 
lease  dated  January,  1890,  during  the  term 
thereby  created,  although  the  lessee  was  re- 
stricted in  the  use  it  could  make  of  the  wa- 
ter flowing  over  the  land  and  of  the  land  it- 
self. The  lessor,  during  the  term  of  this 
lease,  had  an  easement  in  gross  in  the  land 
under  the  pond  (which,  during  the  continu- 
ance of  the  lease,  was  the  land  of  the  de- 
fendant) to  cut  ice  on  the  pond,  and  that  this 
easement  did  not  pass  to  the  plaintiff  because 
the  agreement  between  the  plaintiff  and  de- 
fendant was  by  word  of  mouth,  and  an  ease- 
ment can  no  more  be  transferred  than  it  can 
be  created,  even  for  a  term  of  years,  except 
by  a  grant  under  seal.  Duke  of  Somerset  v. 
Fogwell,  5  B.  &  C.  875:  Mayfleld  v.  Robinson, 
7  Q.  B.  486,  see  pp.  489,  490;  Wood  v.  Lead- 
bitter,  13  M.  &  W.  838,  842,  843.  See,  also. 
Bird  v.  Great  Eastern  By.,  19  O.  B.  N.  & 
268,  286;  Bird  v.  Higglnson,  2  A.  &  E.  697; 
Roffey  v.  Henderson,  17  Q.  B.  574;  Taylor 
on  Evidence  (9th  Ed.)  {{  973,  974;  Hall. 
Profits  &  Prendre,  36-38;  Goddard  on  Ease- 
ments, 339.  A  valid  contract  even  one  based 
on  a  valid  consideration,  does  not  convey  a 
right  of  property  in  an  easement;  all  that  it 
does  is  to  give  a  right  of  action  against  the 
other  party  to  the  contract  In  case  he  falls  to 
perform  his  obligation  under  the  contract  as 
was  laid  down  in  McCrea  v.  Marsh,  12  Gray, 
211,  '213,  71  Am.  Dec.  745,  and  was  subse- 
quently held  in  Kerrlson  v.  Smith  (1897)  2 
Q.  B.  445.  Therefore,  it  is  of  no  conse- 
quence whether  this  contract  is  or  is  not  with- 
in the  statute  of  frauds,  as  to  which  see  Cole 
v.  Hadley,  162  Mass.  579,  39  N.  E.  279;  Mc- 
Manus  v.  Cook,  35  Ch.  Div.  681;  Webber  v. 
Lee,  L.  R.  9  Q.  B.  D.  315;  Duke  of  Suther- 
land v.  Heathcote  (1892)  1  Ch.  475;  Ferrell  v. 
Ferrell,  1  Baxt.  329.  Whatever  may  be  the 
rights  of  the  plaintiff  against  Mr.  Sallsbury 
In  contract,  the  Ice  was  Mr.  Salisbury's  ice, 
and  for  an  injury  to  it  no  one  but  the  owner, 
Mr.  Salisbury,  can  sue. 

For  these  reasons  I  think  that  the  entry 
should  be:    Exceptions  sustained. 

Mr.  Justice  HAMMOND  and  Mr.  Justice 
BRALEY  authorize  me  to  state  that  they 
concur  In  this  dissent 
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(38  Ind.  App.  KM) 

PHCENIX  INS.  CO.  OF  BROOKLYN,  N.  T, 
t.  McATBB. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
April  20,  1904.) 

FIRE  INSURANCE  —  ACTION  AGAINST  FOREIGN 
COMPANY— LOCALITY  OF  ORGANIZATION— COM- 
PLAINT —  SUFFICIENCY  —  ANSWER— ALLEGA- 
TIONS OF  FRAUD — EVIDENCE — MATERIALITY. 

1.  In  an  action  on  a  policy  issued  by  a  foreign 
insurance  company,  in  which  the  title  of  the 
cause  and  the  policy  sued  on  designated  the  de- 
fendant as  the  "Phoenix  Insurance  Company  of 
Brooklyn,  New  York,"  there  was  a  sufficient 
allegation  as  to  the  state  under  whose  laws  de- 
fendant was  organised. 

2.  Where  the  complaint  in  an  action  against 
an  insurance  company  set  out  the  issuance  of  a 
fire  policy,  the  ownership  of  the  property,  its 
destruction  by  fire,  and  that  the  parties  dis- 
agreed as  to  the  amount  of  the  loss,  ana  there- 
after alleged  that,  in  accordance  with  tile  terms 
of  the  policy,  appraisers  were  appointed,  who 
made  an  award  fixing  the  amount  of  loss,  and 
a  recovery  of  this  amount  was  sought,  a  de- 
murrer on  the  ground  that  the  action  was  on 
the  policy,  while  the  complaint  showed  that  the 
loss  was  settled  by  arbitration  and  award,  was 
properly  overruled. 

8.  In  an  action  on  an  insurance  policy,  a  par- 
agraph of  the  answer  alleging  that  plaintiff 
committed  fraud  in  making  certain  false  state- 
ments contained  in  the  plans  and  specifications 
■worn  to  by  plaintiff,  but  in  support  of  which 
no  copy  of  the  specifications  was  filed,  stated 
no  defense. 

4.  In  an  action  on  an  insurance  policy,  a  par- 
agraph of  the  answer  alleging  that  plaintiff 
swore  falsely  In  the  specifications  furnished 
by  him,  but  averring  no  fact  showing  fraud,  stat- 
ed no  defense. 

6.  In  an  action  on  a  fire  policy,  it  la  proper 
to  allow  plaintiff  to  testify  that  he  was  the 
owner  of  the  insured  building. 

6.  Id  an  action  on  a  fire  policy,  in  which 
there  was  no  question  of  fraud  or  misrepresenta- 
tion, evidence  that  insured  bad  stated  that  he 
had  learned  that  he  "had  a  firebug"  as  a  ten- 
ant, and  would  have  to  increase  his  insurance, 
and  did  so,  was  immaterial. 

7.  In  an  action  on  a  fire  policy,  it  was  proper 
to  allow  insured  to  testify  as  to  the  nature 
of  the  fixtures  insured,  and  their  value  at  the 
time  of  the  fire. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;  O.  B.  Harris,  Judge. 

Action  by  Benjamin  F.  McAtee  against  the 
Phoenix  Insuraqce  Company  of  Brooklyn, 
N.  Y.  From'  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Jno.  S.  Bays  and  Lee  F.  Bays,  for  appel- 
lant   0.  D.  Hunt,  for  appellee. 

COMSTOCK,  3.  The  complaint  upon 
which  this  cause  was  tried  alleges  that  ap- 
pellee was  on  the  20th  day  of  October,  1901, 
the  owner  In  fee  simple  of  certain  real  es- 
tate in  Faraeraburg,  Ind.,  and  a  certain 
brick  building  situate  thereon,  together  with 
fixtures  for  lighting,  counters,  shelving,  and 
store  furniture  therein,  and  that  he  was  the 
owner  of  all  such  property  on  the  22d  day 
of  November,  1901,  at  which  time  the  same 
was  wholly  destroyed  by  fire:  that  on  said 
last-named  date  appellant,  in  consideration 
•f  the  sum  of  $15  paid  by  appellee  to  appel- 


lant Issued  to  appellee  tta  policy  of  Insur- 
ance, Insuring  the  said  property  against  loss 
and  damage  by  fire  In  the  sum  of  $1,600; 
that  by  the  terms  of  said  policy  It  was  ex- 
pressly provided  that  the  loss,  if  any,  should 
be  made  payable  to  the  Ft  Harrison  Savings 
Association,  of  Terre  Haute,  Ind.,  a  corpora- 
tion duly  organized  under  the  statutes  of  the. 
state  of  Indiana,  as  the  interest  of  said  as- 
sociation might  appear,  as  mortgagee,  accord- 
ing to  the  terms  and  conditions  of  a  mortgage 
clause  attached  to  and  made  a  part  of  said 
policy,  In  the  Interest  of  said  building,  sav- 
ings, and  loan  association;  that  on  the  24th 
day  of  November,  1901,  plaintiff  gave  de- 
fendant due  notice  and  proof  of  said  fire  and 
loss,  and  plaintiff  further  says  that  he  has 
duly  performed  on  his  part  all  the  conditions 
of  said  policy  of  Insurance  incumbent  upon 
bim  by  the  terms  thereof;  that  said  defend- 
ant Insurance  company,  In  response  to  said 
notice,  sent  its  duly  authorized  agent  to  said 
town  of  Farmersburg,  which  agent  viewed 
and  inspected  said  loss;  that  by  the  terms  of 
said  policy  It  was,  among  other  things,  pro- 
vided that  in  the  event  of  a  disagreement 
as  to  the  amount  of  the  loss,  the  same  would 
be  ascertained  by  two  competent  disinter- 
ested appraisers,  the  Insured  and  said  com- 
pany each  selecting  one,  and  the  two  so 
chosen  first  should  select  a  competent  and 
disinterested  umpire,  and  said  appraisers 
should  then  estimate  and  appraise  the  losn 
according  to  the  plana  specified  in  said  pol- 
icy; that  said  plaintiff  and  defendant  did 
disagree  upon  the  amount  of  said  loss,  and, 
pursuant  to  said  policy,  on  the  22d  day  of 
April,  1902,  said  plaintiff  demanded  the  pay- 
ment of  said  loss,  and  said  plaintiff  and  de- 
fendant each,  in  accordance  with  the  pro- 
visions of  said  policy,  chose  an  appraiser, 
and  said  appraisers  chose  an  umpire,  and 
thereupon  made  an  award  of  the  amount  of 
loss  under  said  policy,  and  reported  the  same 
to  plaintiff  and  defendant;  that  said  award 
was  fixed  by  said  appraisers  at  the  sum  of 
$1,325,  as  the  amount  of  Joss  upon  said  build- 
ing; that  said  award  of  said  appraisers  was 
made  in  writing  as  provided  In  said  policy, 
and  duly  signed  and  executed  by  the  plain- 
tiff and  defendant;  that  said  building  was 
worth  $2,000,  and  so  destroyed  by  fire  on 
the  20th  day  of  April,  1902;  that  the  plaintiff 
demanded  of  said  defendant  the  payment  of 
said  insurance;  that  on  the  17th  day  of  Oc- 
tober, 1902,  the  said  defendant  paid  to  the 
said  Ft.  Harrison  Savings  Association  the 
full  amount  of  its  said  mortgage  claim  due 
under  said  policy,  to  wit  the  sum  of  $514; 
and  that  the  said  Ft  Harrison  Savings  As- 
sociation has  no  further  interest  In  said  pol- 
icy. "There  remains  due  and  wholly  unpaid 
to  plaintiff  on  this  policy  the  sum  of  $980, 
with  interest  from  the  22d  day  of  November, 
1901.  A  copy  of  said  policy,  with  the  said 
indorsement  of  said  savings  association  there- 
on, is  made  a  part  of  the  complaint  and  said 
award  of  said  arbitrators  Is  filed  herewith 
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as  a  part  hereof,  and  marked  'Exhibit  B." 
Wherefore,"  etc. 

The  defendant  answered  In  five  para- 
graphs. The  first  is  a  general  denial.  No 
question  is  raised  upon  the  second  and  fourth. 
The  third  alleges  that  "it  is  one  of  the  con- 
ditions of  the  policy  in  suit  that  in  case  'of 
any  fraud  or  false  swearing  by  the  insured 
touching  any  matters  relating  to  this  insur- 
ance or  the  subject  thereof,  whether  before 
or  after  a  loss,'  this  entire  policy  shall  be 
void.  And  the  defendant  says  that  the  plain- 
tiff did  so  swear  falsely,  or  did  so  commit 
fraud  by  falsely  swearing  that  a  part  of  the 
glass  in  the  building  destroyed  was  double- 
strength  plate  glass,  which  sworn  statement 
was  wholly  false  and  untrue.  Said  false 
swearing  is  contained  in  the  plans  and  speci- 
fications sworn  to  by  plaintiff,  which  is  at- 
tached hereto,  and  marked  'Exhibit  ;' 

said  specifications  touching  any  matter  re- 
lating to  this  insurance  or  the  subject  there- 
of. Wherefore  defendant  claims  that  the 
entire  policy  in  suit  is  wholly  void  and  of 
no  force  and  effect,  and  that  Bald  plaintiff 
should  not  recover  thereon."  The  fifth  para- 
graph is  as  follows: 

"That  one  of  the  conditions  of  the  policy  in 
suit  is,  This  entire  policy  shall  be  void  in 
case  of  any  fraud  or  false  swearing  by  the 
insured  touching  any  matter  relating  to  this 
Insurance  or  the  subject  thereof,  whether  be- 
fore or  after  loss.'  And  defendant  avers  that 
the  insured— the  plaintiff  in  this  case— did  so 
swear  falsely  In  the  specifications  furnished 
by  him  under  the  conditions  of  the  policy  in 
suit,  which  specifications  were  sworn  to  by 
the  plaintiff,  and  which  were  touching  mat- 
ters relating  to  the  Insurance,  or  subjects 
thereof.  That  said  false  swearing  by  the 
plaintiff  was  with  the  intention  of  defraud- 
ing the  defendant,  and  to  the  injury  of  the 
defendant  Wherefore  the  defendant  asks 
that  the  entire  policy  in  the  suit  be  declared 
wholly  void." 

The  cause  was  put  at  issue,  and  upon 
proper  request  the  court  made  a  special  find- 
ing of  facta,  stated  conclusions  of  law,  and 
rendered  judgment  thereon  In  favor  of  plain- 
tiff for  $827.  The  alleged  errors  were  the 
overruling  of  appellant's  demurrer  to  the 
amended  complaint,  the  sustaining  the  de- 
murrer to  the  third  and  fifth  paragraphs  of 
appellant's  answer,  and  overruling  appellant's 
motion  for  a  new  trial 

Two  objections  are  made  to  the  complaint: 
First,  that,  the  appellant  being  a  foreign 
insurance  company,  the  complaint  should  Bet 
forth  the  state  under  whose  laws  it  was  or- 
ganized. Citing  section  380  of  Ostrander  on 
Fire  Insurance.  In  the  title  of  the  cause  the 
defendant  is  named  as  the  "Phoenix  Insur- 
ance Company  of  Brooklyn,  New  York."  In 
the  policy  appellant  designates  Itself  by  the 
same  name.  Its  title  imports  that  it  is  a 
corporation.  That  it  is  a  foreign  corporation 
only  appears  from  its  name,  and  its  domicile 
-•opears   from   the  same   allegation.    If  the 


allegation  is  essential,  which  we  do  not  con- 
cede, it,  In  effect,  appears. 

The  remaining  objection  to  the  complaint 
Is  that  "the  action  is  on  the  policy,  when 
the  complaint  shows  that  the  loss  was  settled 
by  the  arbitrators  as  provided  In  the  policy, 
and  an  award  made."  The  complaint  avers 
that  the  Insurer  and  the  insured  disagreed 
upon  the  amount  of  the  loss,  and  that,  in 
accordance  with  the  terms  of  the  policy,  the 
appraisers  were  appointed,  and  an  award  fix- 
ing the  amount  of  loss  upon  the  building  at 
$1,325.  The  averments  with  reference  to  the 
issuing  of  the  policy,  the  ownership  of  the 
property,  its  destruction  by  fire,  and  the  dis- 
agreement as  to  the  amount  of  the  loss  were 
necessary  averments  leading  up  to  the  ap- 
pointment of  the  appraisers.  Both  the  policy 
and  the  award  were  made  exhibits  to  the 
complaint,  and  the  amount  sought  to  be  re- 
covered is  that  fixed  by  the  award.  The  de- 
murrer to  the  complaint  was  properly  over- 
ruled. 

The  third  paragraph  of  answer  avers  that 
appellee  committed  fraud  In  making  certain 
"false  statements  contained  In  the  plans  and 
specifications  sworn  to  by  plaintiff  which  is 
attached     hereto     and     marked     'Exhibit 

,' "     But  a  copy  of  said  specifications 

Is  not  filed  with  the  answer.  The  fifth  para- , 
graph  of  answer  also  charges  that  appellee 
swore  falsely  in  the  specifications  furnished 
by  him,  but  avers  no  facts  showing  fraud. 
Neither  of  these  paragraphs  stated  a  defense 
to  the  complaint  Curry  v.  Keyser,  30  Ind. 
214. 

The  first  four  reasons  for  a  new  trial  are 
that  the  decision  and  finding  of  the  court  are' 
not  sustained  by  sufficient  evidence.  The 
findings  show  that  appellee  had  an  Insurance 
policy  on  his  building  Issued  by  appellant 
company;  that  it  was  destroyed  by  fire 
while  the  policy  was  In  force,  and  while  he 
was  the  owner  thereof;  that  notice  was  giv- 
en by  appellee  and  received  by  the  appel- 
lant, and,  in  response  to  said  notice,  appel- 
lant sent  its  agent  who  viewed  the  premises. 
(Whether  he  was  the  officer  or  agent  named 
in  the  policy,  or  some  other  representative 
of  the  company,  made  no  difference,  since 
appellant,  in  response  to  said  notice.  Bent  its 
agent  who- vie  wed  the  premises.)  Specifica- 
tions were  furnished  by  appellee  as  required 
by  the  policy,  and  subsequently  appellant 
asked  for  an  appraisement  and  an  appraise- 
ment was  had  as  to  the  amount  of  the  loss. 
There  is  evidence  to  support  each  finding. 

It  is  claimed  that  the  court  erred  in  per- 
mitting appellee  to  state,  while  testifying  in 
bis  own  behalf,  that  he  was  the  owner  of 
the  building  in  controversy. 

In  this  there  was  no  error.  It  is  further 
urged  that  the  court  erred  in  refusing  to  per- 
mit the  defendant  to  ask  the  plaintiff  upon 
cross-examination  the  following  question:  "I 
will  ask  you  furthermore  if  it  Is  not  a  fact 
that  you  stated  soon  after  Mr.  French  was 
occupying    your    premises    at    Farmersburg 
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that  yop  learned  that  you  had  a  firebug  in 
there  (meaning  your  storehouse),  and  that 
yon  guessed  yon  would  have  to  increase 
your  insurance,  and  did  Increase  it  $500  aft- 
erwards?" It  appears  from  the  evidence 
that  appellee's  building  at  the  time  of  the 
issuance  was  occupied  by  a  tenant  as  a 
drug  store.  Under  the  issues,  there  was  no 
question  of  fraud  or  misrepresentation,  and 
the  evidence  was  immaterial.  It  is  also 
claimed  that  the  court  erred  in  permitting 
plaintiff  to  testify  as  to  the  value  of  the  fix- 
tures insured  at  the  time  of  the  fire,  and  to 
show  what  fixtures  he  had  in  the  building 
before  it  was  consumed  by  fire,  and  their 
value.  -  We  find  no  error. 
Judgment  affirmed. 


(70  Oh.   St.  46) 

ELECTRIC    ST.    R.    CO.    v.    HAMLET   OF 
NORTH  BEND  (two  cases). 

(Supreme  Court  of  Ohio.    April  12,  1904) 

8TBEKT     BAILB0AD8  —  HAMLETS — CONSTRUCTION 
OT  ROAD  IN  STREET — CONSENT  OF  HAMLET. 

1.  Hamlets  in  existence  at  the  time  the  Mu- 
nicipal Code  of  1902  went  into  effect  were  mu- 
nicipal corporations,  and  thereafter,  if  they  had 
a  population  of  less  than  5,000  at  the  last  fed- 
eral census,  they  are  villages ;  and  a  street  rail- 
way company  is  without  authority  to  construct 
its  road  on  or  above  their  streets  or  roads  with- 
out their  consent. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hamilton  County. 

Action  by  the  Hamlet  of  North  Bend 
against  the  Electric  Street  Railroad  Compa- 
ny for  an  injunction.  An  order  dissolving  a 
temporary  injunction  was  set  aside  on  ap- 
peal to  the  circuit  court,  and  plaintiff  brings 
error.    Affirmed. 

Shepherd  &  Shaffer  and  Feck,  Shaffer  & 
Peck,  for  plaintiff  in  error.  Stanley  Struble 
and  Dempsey  &  Frldinan,  for  defendant  In 
error. 

SUMMERS,  J.  These  cases— the  Cincin- 
nati, Lawrenceburg  &  Aurora  Electric  Street 
Railroad  Co.  v.  The  Hamlet  of  North  Bend 
and  Patrick  Farrell,  and  the  Cincinnati,  Law- 
renceburg &  Aurora  Electric  Street  Railroad 
Co.  v.  The  Hamlet  of  North  Bend— present 
the  same  question.  One  was  a  suit  to  enjoin 
the  defendant  below,  a  street  railroad  cor- 
poration engaged  in  constructing  a  road  be- 
tween Cincinnati,  Ohio,  and  Aurora,  Ind., 
and  through  the  hamlet  of  North  Bend,  from 
constructing  its  road  over,-  along,  and  upon 
certain  streets  therein;  and  the  other  to  en- 
join the  company  from  constructing  an  ele- 
vated road  from  its  power  house  to  the  Ohio 
river  over  and  above  one  of  the  streets  of 
said  hamlet  without  its  consent.  In  each 
case  a  temporary  injunction  was  allowed, 
and  subsequently  dissolved,  and  appeals 
were  taken  to  the  circuit  court  from  the  or- 
der of  dissolution.  On  appeal  the  circuit 
court  stated   the  following  conclusions  of 


fact,  as  summarized  by  counsel  for  defend- 
ants In  error:  "(1)  The  plaintiff  the  hamlet 
of  North  Bend,  some  years  prior  to  October 
22,  1902,  was  organized  as  a  hamlet  under 
the  statutes  then  in  force  relating  to  the  sub- 
ject (2)  Its  officers  were  three  trustees, 
each  of  whom  had  been  elected  and  qualified 
for  a  term  of  three  years;  a  clerk  and  treas- 
urer, elected  and  qualified  for  a  term  of  two 
years;  and  a  marshal  and  supervisor,  elect- 
ed and  qualified  for  a  term  of  one  year.  (3) 
The  population  of  the  hamlet,  according  to 
the  federal  census  of  1900,  was  632.  (4)  The 
Secretary  of  State;  In  his  proclamation  made 
November  17,  1902,  under  section  2  of  the 
new  Municipal  Code,  included  North  Bend 
as. a  municipal  corporation  having  a  pop- 
ulation of  less  than  5,000.  (5)  North  Bend 
has  no  other  officers  except  such  hamlet 
trustees,  clerk,  treasurer,  marshal,  and  su- 
pervisor. (0)  North  Bend  has  taken  no  steps 
to  organize  as  a  village  (not  refused  to  or- 
ganize as  a  village,  as  counsel  for  plaintiff 
In  error  have  it  in  their  brief).  (7)  The  find- 
ing in  each  case  as  to  the  grievances,  which 
need  not  be  stated  here  at  length.  (8)  The 
said  electric  street  railroad  company  has 
pending  before  the  county  commissioners  of 
Hamilton  county  an  application  for  author- 
ity to  construct  its  railroad  within  the  lim- 
its of  North  Bend.  (9)  The  said  electric 
street  railroad  company  does  not  intend  to, 
nor  claims  the  right  to,  make  such  construc- 
tion without  the  authority  from  said  county 
commissioners.  (10)  This  application  has  not 
been  acted  upon  by  the  county  commission- 
ers, who  are  awaiting  a  decision  by  the 
courts  on  the  question  of  their  Jurisdiction 
over  the  streets  in  question,  and  will  not  be 
acted  upon  by  them  until  this  question  Is 
decided.  (11)  The  said  electric  street  rail- 
road company  has  not  procured  In  the  one 
case,  nor  procured  or  attempted  to  procure 
in  the  other  case,  from  the  hamlet  of  North 
Bend,  authority  either  to  construct  its  rail- 
road across  the  streets  of  said  hamlet  or  to 
construct  said  bridge  over  the  one  particular 
street  before  mentioned.  (12)  The  reason  for 
this  failure  to  -procure,  or  to  attempt  to  pro- 
cure, such  authority  from  said  hamlet,  is 
that  said  electric  street  railroad  company  is 
advised  and  claims  that  there  is  no  such 
municipal  corporation  under  the  laws  of  Ohio 
as  the  hamlet  of  North  Bend."  That  court 
should  have  found  also  that  the  defendant, 
in  the  event  permission  .was  granted  to  it 
by  the  county  commissioners,  intended  to 
proceed  with  the  construction  of  its  road , 
above  and  across  the  streets  of  the  hamlet 
as  averred;  but  it  is  perhaps  immaterial,  as 
the  case  proceeded  in  that  court  and  has 
been  argued  in  this  on  that  assumption.  The 
circuit  court  concluded  as  matter  of  law  that 
the  plaintiff  was  at  the  time  of  the  com- 
mencement of  the  suits  a  village,  and  as 
such  bad  capacity  to  bring  them,  and  that 
its  title  in  the  actions  should  be  amended 
by  substituting  the  word  "village"  for  "ham- 
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let,"  and  that  it  was  entitled  to  the  relief 
prayed  for,  and  it  ordered  and  decreed  that 
the  order  setting  aside  and  dissolving  the 
restraining  order  and  temporary  injunction 
should  be  superseded  and  set  aside,  and  that 
the  restraining  order  and  temporary  injunc- 
tion should  be  continued,  and  remanded  the 
suits  for  further  proceedings.  These  pro- 
ceedings in  error  are  prosecuted  to  reverse 
the  order  and  decree  of  the  circuit  court 

The  contention  of  counsel  for  plaintiff  In 
error,  briefly  stated,  is  that  section  231  of 
the  new  Municipal  Code  (96  Ohio  Laws,  p. 
06),  repealed  sections  1550  and  1552,  Rev. 
St.,  creating  hamlets  and  conferring  powers 
upon  them,  and  that  on  and  after  the  first 
Monday  of  May,  1903,  municipalities  ceased 
to  exist  as  hamlets,  and  that  they  became 
either  villages  by  electing  village  officers  or 
unincorporated  villages  by  failure  to  elect, 
and  that,  inasmuch  as  the  municipality  of 
North  Bend  failed  to  elect,  the  county  com- 
missioners, under  section  29  of  the  new  Mu- 
nicipal Code,  have  authority  to  grant  per- 
mission to  the  defendant  to  construct  its 
road  above  and  on  the  streets  of  said  mu- 
nicipality. In  support  of  this  principal  con- 
tention it  is  argued  that  hamlets  had  no  ex- 
istence under  the  Constitution,  that  instru- 
ment recognizing  only  cities  and  villages; 
and  that  to  bold  that  corporations  organized 
as  hamlets  became  villages  under  the  new 
Code,  but  that  such  of  them  as  failed  to  elect 
village  officers  may  continue  through  their 
hamlet  officers  to  exercise  the  powers  of 
hamlets,  would  make  the  Code  to  that  ex- 
tent unconstitutional  for  want  of  uniform 
operation.  By  the  act  of  May  3,  1852,  "to 
provide  for  the  organization  of  cities  and  in- 
corporated villages"  (50  Ohio  Laws,  p.  223), 
it  is  provided: 

"Section  1.  That  all  corporations  which  ex- 
isted when  the  present  constitution  took  ef- 
fect, for  the  purposes  of  municipal  govern- 
ment, either  general  or  special,  and  describ- 
ed or  denominated  in  any  law  then  in  force, 
as  cities,  towns,  villages,  or  special  road 
districts,  shall  be,  and  they  are  hereby  or- 
ganized into  cities,  and  incorporated  vil- 
lages, with  the  territorial  limits  to  them  re- 
spectively prescribed,  or  belonging,  in  man- 
ner following:  All  such  municipal  corpora- 
tions, as  in  any  such  law  are  denominated 
cities,  shall  be  deemed  cities;  and  those  de- 
nominated towns,  villages,  or  special  road 
districts,  shall  be  deemed  incorporated  vil- 
lages; to  be  respectively  governed  as  cities, 
^or  incorporated  villages,  and  In  case  of  the 
latter,  for  general  or  special  purposes,  as 
provided  in  this  act" 

"Sec.  19.  All  municipal  corporations  or- 
ganized, or  to  be  organized  under  this  act, 
except  incorporated  villages  for  special  pur- 
poses, shall  have  the  general  powers  and 
privileges,  and  be  subject  to  the  rules  and 
restrictions  granted  and  prescribed  in  the 
twenty  succeeding  sections  of  this  act." 
•  "Sec.  40.  In  respect  to  the  exercise  of  cer- 


tain corporate  powers,  and  to  the  pnmber, 
character,  powers  and  duties  of  certain  offi- 
cers, municipal  corporations  are,  and  shall 
be  divided  into  the  classes  following:  Cities 
of  the  first  and  cities  of  the  second  class; 
incorporated  villages,  and  incorporated  vil- 
lages for  special  purposes." 

Section  44  provided  that  the  corporate 
authority  of  incorporated  villages  organized 
or  to  be  organized  under  this  act  for  the 
special  purposes  of  being  a  road  district 
shall  be  vested  in  three  trustees;  that  they 
should  appoint  a  clerk,  and  might  appoint 
a  supervisor  and  such  other  officers  or  agents 
as  might  be  necessary,  and  by  proper  by- 
laws and  ordinances  prescribe  the  duties  and 
compensation  of  the  officers  so  appointed; 
and  by  section  45  the  trustees  were  given 
exclusive  supervision  and  control  of  all  pub- 
lic roads,  streets,  and  alleys,  sewers  and 
drains  within  the  limits  of  such  special  road 
districts,  and  they  bad  no  other  powers  ex- 
cept such  as  were  necessary  to  carry  into 
execution  those  above  enumerated,  and  they 
were  invested  with  no  general  municipal 
power.  By  chapter  5  of  the  Municipal  Code 
of  18C9  (66  Ohio  Laws,  p.  145),  municipal 
powers  in  addition  to  those  above  enumerat- 
ed were  conferred  upon  incorporated  vil- 
lages for  special  purposes.  By  the  act  of 
May  14,  1S78  (75  Ohio  Laws,  p.  161),  to 
amend,  revise,  and  consolidate  the  statutes 
relating  to  municipal  corporations,  for  the 
purpose  of  incorporating  them  in  the  revision 
of  the  statutes  of  1880,  municipal  corpora- 
tions were  divided  into  cities,  villages,  and 
hamlets.  Cities  were  divided  into  two 
classes  and  into  seven  grades,  villages  into 
two  grades,  and  corporations  organized  as 
incorporated  villages  for  special  purposes 
were  named  hamlets.  But  what's  in  a 
name?  They  still  had  the  same  offices  and 
the  same  powers,  and  no  other,  as  when 
called  "Incorporated  villages  for  special  pur- 
poses"; so  that  if  it  be  conceded  that  the 
Constitution  admits  of  cities  and  villages 
only  as  municipal  corporations.  It  would 
follow  that  they  were  villages  still,  and  the 
only  question  presented  would  be  the  one  of 
classification.  That  question  it  is  not  nec- 
essary to  determine.  By  the  first  act  passed 
in  compliance  with  the  mandate  of  the  Con- 
stitution to  provide  for  the  organization  of 
cities  and  villages  by  general  laws,  cities 
and  villages  were  classified,  and  for  more 
than  50  years  the  power  to  do  so  was  recog- 
nized by  repeated  decisions  of  this  court 
and,  if  it  should  be  affirmed  that  the  power 
exists,  but  became  impossible  of  exercise  be- 
cause of  its  abuses,  or  should  be  conceded 
that  it  does  not  and  did  not  exist  still,  on 
the  plainest  principles  of  public  policy,  the 
validity  of  classification  such  as  this  ought 
to  be  assumed  until  transition  under  the 
new  Code  is  effected. 

Assuming,  then,  that  the  hamlet  of  North 
Bend  had  a  constitutional  existence,  the 
question  arises,  bow  is  it  affected  by  the 
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repealing  sections  of  the  new  Code,  and  the 
fact  that  It  failed  to  elect  village  officers 
as  provided  by  the  new  Code?  Was  its  life 
taken;  or  was  It  permitted  to  live,  but  in  a 
state  of  suspended  animation;  or  may  its 
officers  perform  their  duties,  and  thus  ena- 
ble It  still  to  perform  its  functions  as  an 
agency  of  the  state?  Section  231  of  the  new 
Code  provides:  "For  the  purpose  of  carry- 
ing into  effect  the  powers  and  duties  confer- 
red and  Imposed  upon  present  councils, 
boards  of  legislation,  or  other  legislative 
bodies,  by  the  provisions  of  this  act;  and 
for  the  purpose  of  conducting  the  first  elec- 
tion to  be  held  in  every  municipality  here- 
under, and  of  preparing-  for  the  change  In 
the  organization  of  municipalities  herein  pro- 
vided for,  this  act  shall  take  effect  from  and 
after  the  fifteenth  day  of  November,  1902; 
and  for  all  other  purposes  this  act  and  every 
portion  of  the  same,  Including  the  repeal  of 
existing  laws,  shall  take  effect  on  the  first 
Monday  in  May,  1903,  and  the  following  sec- 
tions of  the  Revised  Statutes  of  Ohio  are 
hereby  repealed."  Then  follow  in  the  enu- 
meration of  laws  repealed  section  1550,  Rev. 
St,  defining  hamlets;  section  1551,  Rev.  St, 
providing  that  a  hamlet  shall  not  be  or- 
ganized until  its  territory,  embraces  50  elect- 
ors, and  that  it  shall  not  be  advanced  to  a 
village  until  it  attains  a  population  of  200; 
and  section  1552,  Rev.  St.,  providing  that 
"municipal  corporations,  now  or  hereafter 
organized,  are  bodies  politic  and  corporate, 

under  the  name  of  the  city  of  ,  the 

village  of -,  or  the  hamlet  of ,  as 

the  case  may  be;  and  as  such  they  may  sue 
and  be  sued,  contract  and  be  contracted 
with,"  etc. 

If  section  231  was  the  only  one  to  be  con- 
sidered, it  might  be  that  the  municipality  of 
North  Bend  would  be  without  authority  to 
sue;  but  it  would  not  follow  that  it  Is  an  un- 
incorporated village  within  the  meaning  of 
section  29  of  the  new  Code,  and  that  there- 
under the  county  commissioners  have  author- 
ity to  grant  the  right  to  construct  a  street 
railway  within  the  limits  of  North  Bend.    It 
was  an  incorporated  municipality,  and,  what- 
ever might  be  necessary  for  it  to  do  to  ex- 
ercise the  powers  of  a  village,  it  was  not 
necessary  that  it  be  incorporated.    It  was 
the  hamlet  and  is  the  village  of  North  Bend. 
But  section  231  Is  not  the  only  section".    The 
whole  Code  must  be  considered.    Section  213 
provides  that  all  officers  in  any  municipal 
corporation  "shall  remain  In  their  respective 
offices  and  employments  and  continue  to  per- 
form the  several  duties  thereof  under  exist- 
ing laws,  and  receive  the  compensation  there- 
for until  their  successors  are  chosen  or  ap- 
pointed and  qualified  or  until  removed  by  the 
proper  authority  In  accordance  with  the  pro- 
visions of  this  act."    Section  214  provides: 
"All     by-laws,    ordinances    and    resolutions 
heretofore  lawfully  passed  or  adopted  by  the 
council,  board  of  legislation  or  other  legis- 
lative body  in  any  municipal  corporation,  and 


not  inconsistent  with  this  act,  shall  remain 
in  force  until  duly  altered  or  repealed." 
Liooking  to  these  sections,  as  well  as  to  sec- 
tion 231,  it  is  manifest  that  the  officers  In 
office  and  whose  successors  were  not  elected 
or  appointed  when  the  new  Code  went  into 
effect  remained  In  those  offices,  and  not  only 
remained,  but  by  the  new  Code  itself  are 
expressly  enjoined  to  "continue  to  perform 
the  several  duties  thereof  under  existing 
laws"  until  their  successors  are  chosen  or 
appointed  and  qualified.  Under  the  Code  the 
name  of  this  municipality  was  changed  to 
the  "village  of  North  Bend,"  and  by  section 
7  it  was  given  power  to  sue,  and  the  fact 
that  it  was  mistaken  in  its  name  does  not 
affect  the  suit  In  State  v.  Village  of  Per- 
rysburg,  14  Ohio  St.  472,  482,  Brinkerboff, 
C.  J.,  speaking  of  the  effect  of  the  act  of  May 
3,  1862,  "to  provide  for  the  organization  of 
cities  and  villages"  (50  Ohio  Laws,  p.  223), 
supra,  says:  "Does  the  consequence  follow, 
as  claimed  by  the  defendant  that  all  pre- 
existing municipal  corporations  were  *wiped 
out  of  existence,'  and  all  prior  acts  granting 
to  them  special  powers  or  privileges  became 
thereupon  Inoperative,  or  were,  by  force  of 
this  general  act,  repealed?  ,We  are  unable 
to  arrive  at  such  a  conclusion.  Neither  the 
corporate  existence  nor  the  corporate  iden- 
tity of  the  municipal  corporations  of  the 
state  were  affected  by  the  general  act  for 
the  organization  of  cities  and  villages.  Some 
of  them  took,  under  its  operation,  a  dif- 
ferent legal  designation— as  incorporated  vil- 
lages, Instead  of  towns.  The  particular 
mode  of  their  organization  was  somewhat 
changed,  and  their  powers,  privileges,  rights, 
and  duties  were  restricted,  enlarged,  or  mod- 
ified; but  their  territorial  limits  remained 
the  same  as  before;  legal  obligations  In- 
curred by  or  to  them  remained  unchanged; 
and  their  corporate  Identity  was  no  more  af- 
fected by  a  reorganization  under  the  general 
law  than  is  the  personal  Identity  of  a  feme 
sole  by  marriage,  in  virtue  of  which  her 
name  Is  changed,  and  her  powers,  privileges, 
rights,  and  duties  are,  in  law,  enlarged,  re- 
stricted, or  modified.  The  corporate  life  of 
the  village  of  Perrysburg  was  a  continuation 
of  the  life  of  the  town  of  Perrysburg.  It 
was  a  continuation;  not  an  annihilation  and 
a  re-creation." 

It  was  stated  in  oral  argument  that  the 
failure  of  this  municipality  to  elect  officers 
under  the  new  Code  was  not  because  of  any 
hostility  to  it  but  because  of  uncertainty  as 
to  the  intention-  of  the  Legislature.  Chap- 
ter 2,  dlv.  2,  tit  12,  H  1553-1571a,  Rev.  St., 
inclusive,  providing  for  the  organization  of 
hamlets,  and  chapter  1,  dlv.  3,  tit  12,  §§  1648- 
1654,  Rev.  St,  inclusive,  prescribing  the  of- 
ficers of  hamlets  and  some  of  their  powers 
and  duties,  and  conferring  broad  municipal, 
powers  upon  hamlets,  are  not  repealed  by  the 
Code.  The  reason  Is  not  apparent  It  may 
be  doubt  existed  whether  hamlets  were  mo- 
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niclpal  corporations.  Incorporated  villages 
for  special  purposes  originally  were  not, 
though  so  classified.  See  comment  of  Ban- 
ner, J-.  In  Street  Railway  v.  Cumminsville, 
14  Ohio  St  523,  641.  But,  as  we  have  al- 
ready seen,  they  were  invested  with  mu- 
nicipal powers  by  the  Code  of  1869,  and  by 
the  act  of  1878  were  named  "hamlets,"  and 
were  properly  classified  as  municipal  corpora- 
tions, and  given  general  municipal  powers; 
and  it  is  evident  from  the  legislation  and  de- 
cisions since  the  Constitution,  as  well  as  from 
the  manifest  purpose  of  section  6,  art  13,  of 
the  Constitution,  directing  the  General  As- 
sembly to  provide  for  the  organization  of 
cities  and  Incorporated  villages  by  general 
laws,  that  all  municipal  corporations  are  com- 
prised by  its  terms,  and  that  outside  of  the 
system  so  provided  there  is  not  room  for  a 
corporation  having  general  municipal  pow- 
ers. Being  a  municipal  corporation,  the  ham- 
let of  North  Bend  became  the  village  of 
North  Bend,  and,  while  its  hamlet  officers 
may  continue  to  perform  their  duties  until 
their  successors  are  elected  and  qualified, 
there  is  no  power  in  the  village  either  of 
election  or  appointment  to  fill  these  offices. 
The  village  cannot  go  on  as  a  hamlet  but 
must  sooner  or  later  elect  village  officers,  or 
be  incapable  of  exercising  municipal  powers; 
and  want  of  uniformity  in  the  operation  of 
the  law  is  not  apparent 

The  order  and  decree  of  the  circuit  court  in 
each  case  is  affirmed. 

SFEAB,    O.    J.,    and    DAVIS,    SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


(70  Ob.  St  36) 

JONES  v.  STATE. 
(Supreme  Court  of  Ohio.    April  12,  1904.) 

ABSON—  BUBNINO  INSURED  BUILDING. 

1.  It  is  not  essential  to  the  crime  defined  by 
section  6832,  Rev.  St.,  which  makes  it  a  crime 
to  maliciously  burn  any  building  of  the  value  of 
$50,  the  same  being  his  own  property,  and  in- 
sured against  loss  or  damage  by  fire,  with  the 
intent  to  prejudice  the  insurer,  that  the  building 
be  the  sole  property  of  the  person  who  burns  it, 
or  that  the  value  of  his  property  in  it  be  $50; 
it  is  sufficient  that  he  has  an  estate  in  it,  and 
that  the  building  be  of  the  value  of  $50 ;  and  an 
indictment  charging  the  building  as  of  the  value 
of  more  than  $50  and  as  the  property  of  the  ac- 
cused is,  in  respect  of  those  elements  of  the 
crime,  sufficient. 

(Syllabus  by  the  Court) 

Edwin  Jones  was  convicted  of  maliciously 
burning  a  building,  and  moves  for  leave  to 
file  petition  In  error.    Motion  overruled. 

Charles  C.  Bow  and  O.  C.  Volkmore,  for 
plaintiff  in  error.  Robert  H.  Day,  for  the 
State. 

SUMMERS,  J.  The  plaintiff  in  error  was 
indicted  by  the  grand  jury  of  Stark  county 
for  burning  a  building,  his  own  property, 
with   Intent  to  prejudice  the  insurer.    The 


crime  was  described  in  the  indictment  in  the 
following  language:  "Did  unlawfully,  will- 
fully, and  maliciously  burn  a  certain  building, 
to  wit  a  building  used  as  a  storehouse  by 
Robert  Legg,  of  the  value  of  more  than  fifty 
dollars,  the  property  of  the  said  Edwin  Jones 
and  Mary  Jones,  with  intent  in  so  doing  to 
prejudice,  damage  and  defraud  the  German 
Fire  Insurance  Co.  of  the  city  of  Pittsburg, 
Pennsylvania,  the  insurer  of  said  property, 
which  said  building  used  as  a  storehouse  by 
said  Robert  Legg,  the  property  of  said  Ed- 
win Jones  and  Mary  Jones,  was  then  and 
there  Insured  against  loss  or  damage  by  Are 
onto  the  said  Edwin  Jones  and  Mary  Jones 
in  the  sum  of  $1,009  by  the  said  the  German 
Fire  Insurance  Co.  of  the  city  of  Pittsburg, 
Pennsylvania,  by  a  contract  and  policy  of  In- 
surance duly  executed  by  and  between  the 
said  the  German  Fire  Insurance  Co.  of  the 
city  of  Pittsburg,  Pennsylvania,  and  the  said 
Kdwin  Jones  and  Mary  Jones  therefor."  The 
statute  (section  6832,  Rev.  St)  la  as  follows: 
"Whoever  maliciously  burns  or  sets  fire  to 
any  dwelling  bouse,  kitchen,  smokehouse, 
shop,  office,  barn,  stable,  storehouse,  ware- 
house, stillhouse,  mill,  pottery,  or  any  other 
building,  of  the  value  of  fifty  dollars,  or  any 
goods,  wares,  merchandise,  or  other  chattels, 
of  the  value  of  fifty  dollars,  the  same  being 
his  own  property,  and  insured  against  loss  or 
damage  by  fire,  with  intent  to  prejudice  the 
Insurer,  shall  be  imprisoned  in  the  peniten- 
tiary not  more  than  twenty  years."  A  mo- 
tion to  quash  and  a  general  demurrer  were 
filed  and  overruled.  The  defendant  entered  a 
plea  of  guilty,  and  then  filed  a  motion  in  ar- 
rest of  Judgment  which  was  overruled,  and 
lie  was  sentenced  to  three  years  in  the  peni- 
tentiary. The  circuit  court  affirmed  the  judg- 
ment of  the  court  of  common  pleas,  and  a  mo- 
tion is  made  for  leave  to  file  a  petition  in  er- 
ror in  this  court 

Jt*y  the  motions  and  the  demurrer  it  was 
sought  to  question  the  sufficiency  of  the  In- 
dictment on  two  grounds:  First,  that  it  ap- 
pears upon  the  face  of  the  indictment  that 
the  plaintiff  is  not  the  owner  of  tile  property; 
and,  second,  that  It  does  not  appear  that  the 
plaintiff's  interest  in  the  property  is  of  the 
value  of  $50.  At  common  law  arson  Is  the 
malicious  burning  of  another's  house.  "It  Is 
an  offense  against  the  security  of  the  habita- 
tion, rather  than  the  property.  So  that  by 
'another's  house*  is  meant  another's  to  oc- 
cupy; consequently,  at  common  law,  one 
cannot  commit  arson  of  his  own  house,  even 
when  it  is  insured."  2  Bishop's  New  Crim- 
inal  Law,   «§   8,   12;    Snyder  v.   People,  26 

ich.  106,  12  Am.  Rep.  302.  Our  arson  stat- 
ute reads  as  follows  (section  6831,  Rev.  St): 
"Whoever  maliciously  burns,  or  attempts  to 
burn,  any  dwelltng  house,  kitchen,  smoke- 
house, shop,  office,  barn,  stable,  storehouse, 
warehouse,  railroad  coach  or  car,  malthonse, 
stillhouse,  mill,  pottery  or  any  other  building, 
the  property  of  another  person  or  any  church, 
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meeting  house,  courthouse,  workhouse,  school- 
house,  jail  or  the  Ohio  penitentiary,  or  any 
shop,  storehouse  or  building  within  the  in- 
closed walls  thereof,  or  any  other  public 
building,  or  any  ship  or  other  water  craft,  or 
any  toll  bridge  or  any  part  thereof,  erected 
across  any  river,  wholly  or  partly  within  this 
state,  or  any  other  bridge  erected  across  any 
of  the  waters  within  this  state,  or  sets  fire 
to  or  attempts  to  set  Are  to  anything  In  or 
near  to  any  such  building,  coach  or  car, 
water  craft  or  bridge,  with  Intent  to  burn 
the  same,  shall,  If  the  value  of  any  such 
building,  coach  or  car,  water  craft  or  bridge, 
burned,  attempted  or  Intended  to  be  burned, 
is  fifty  dollars  or  more,  be  Imprisoned  in  the 
penitentiary  not  more  than  twenty  years,  or 
If  the  value  is  less  than  that  Bum,  be  fined 
not  more  than  $200,  or  Imprisoned  not  more 
than  thirty  days,  or  both."  This  section,  while 
extending  the  offense  of  arson  at  common 
law,  also  comprised  It,  and,  as  we  shall  see, 
was  interpreted  in  the  light  of  the  principles 
of  the  common  law,  and  did  not  make  It  an 
offense  to  burn  one's  own  building;  hence  the 
reason  for  section  6832,  Rev.  St,  making  it 
an  offense  for  one  to  barn  a  building  his  own 
property,  of  the  value  of  $50,  with  intent  to 
prejudice  the  Insurer.  The  crime  under  the 
latter  section  is  a  different  crime  than  that 
under  the  former.  The  former  Is  a  crime 
against  property,  while  the  essence  of  the 
latter  Is  the  burning  of  property  with  the 
intent  specified.  Under  the  former  a  person 
Is  guilty  if  he  maliciously  burn  the  property 
of  another  whether  or  not  it  was  also  with 
the  Intent  to  prejudice,  and  he  is  not  guilty 
thereunder  for  burning  his  own  property, 
even  if  it  be  with  the  Intent  to  defraud  the 
Insurer;  while  under  the  latter  he  is  guilty 
If  be  burn  his  own  property  with  the  Intent 
to  prejudice  the  Insurer,  but  not  for  the 
burning  of  the  property  of  another.  The  rea- 
son for  Inserting  tie  words  "the  same  being 
his  own  property"  in  the  latter  section  is  not 
apparent  unless  it  be  that  it  was  assumed 
that,  If  It  was  not  his  own  property,  he  would 
be  guilty  under  the  first  section.  Whether  or 
not  this  is  so  we  are  not  called  upon  to  de- 
termine. In  Commonwealth  v.  Makely,  131 
Mass.  421,  it  is  ruled:  "An  Indictment  on 
Gen.  St.,  c.  161,  {  1,  for  burning  the  dwelling 
bouse  of  another,  is  not  sustained  by  proof 
that  the  defendant  burned  the  house  by  the 
owner's  procurement,  to  enable  him  to  obtain 
money  from  an  insurer."  The  punishment 
for  the  two  crimes  is  substantially  the  same, 
and  it  might  have  been  better,  as  is  done 
In  some  states,  to  omit  the  words,  "the  same 
being  his  own  property,"  since  the  gravamen 
of  the  crime  is  the  burning  of  a  building  of 
the  value  of  $50  with  the  intent  to  defraud. 
But,  whatever  the  reason,  it  Is  evident  that 
the  latter,  being  the  later  enactment,  is  to  be 
Interpreted  in  the  light  of  the  former. 

In  Allen  v.  State,  10  Ohio  St  287,  William 
O.  Herron  was  Indicted  for  arson  in  burning 


a  warehouse  described  as  "of  the  value  of 
$500,  there  situate,  the  property  of  the  Four 
Mile  Valley  Railroad  Co.,  a  body  corporate, 
duly  incorporated  by  the  laws  of  the  state  of 
Ohio;  said  warehouse  then  and  there  being 
in  the  possession  and  occupancy  of  one  Si- 
meon Allen,  under  a  temporary  lease  of  said 
warehouse  from  said  Four  Mile  Valley  Rail- 
road Co.  to  said  Simeon  Allen."  Judge 
-Thurman,  long  a  distinguished  judge  of  this 
court  was  counsel  for  the  accused,  and  con- 
tended that  the  indictment  did  not  charge 
Allen  with  arson,  for  the  reason  that  Allen 
being  the  lessee  In  possession  of  the  build- 
ing, it  was  his  property,  and  not  the  prop- 
erty of  another  person,  within  the  meaning 
of  the  statute;  and  be  said  (page  295): 
"Again,  if  the  tenant  in  possession  is  not  the 
owner  of  the  property,  within  the  meaning 
of  the  act  who  is?  There  may  be  various 
estates  in  the  same  property,  all  existing  at 
the  same  time,  to  wit  estates  at  will,  for 
years,  for  life,  In  fee,  -estates  in  possession, 
remainder,  reversion.  Very  frequently  out 
of  an  estate  for  years— ex  gra.,  for  ninety- 
nine  years— divers  estates  for  smaller  terms 
are  created  by  subletting.  Now,  if  the  ten- 
ant in  possession  is  not  to  be  deemed  the 
owner,  which  of  the  various  tenants  for 
years,  for  life,  In  fee,  remaindermen,  or  re- 
versioners is  to  be  deemed  the  owner?  The 
indictment  must  aver  that  the  building  was 
the  property  of  some  other  person  that  the 
incendiary,  and  must  name  such  other  per- 
son. Which  of  the  various  persons,  inter- 
ested as  above,  shall  it  name?"  The  court 
ruled  that  the  warehouse  was  the  property 
of  another  person  within  the  meaning  of  the 
statute.  In  the  opinion  (page  302),  Sutliff, 
J.,  says:  "Our  statute  against  the  burning 
of  buildings  is  not  confined  to  the  common- 
law  offense  of  arson  or  felonious  burning. 
It  seems  to  comprehend  that  kind  of  burn- 
ing which,  at  common  law,  constituted  mere- 
ly a  high  misdemeanor,  as  well  as  those 
which  were  arson,  or  felonies,  at  common 
law.  The  description  of  the  offenses  as  well 
as  the  grade  of  punishment  extending,  as  it 
does,  from  one  to  twenty  years,  seems  to 
Indicate  this  to  have  been  the  object  of  the 
statute;  and  that  our  statute  was  meant  to 
embrace  the  case  of  a  tenant  willfully  and 
maliciously  burning  buildings  the  property 
of  another,  of  which  he  was  the  tenant  or  in 
possession.  •  •  »  But  we  think,  upon 
sound  reason  and  undoubted  principles  of 
law,  derived  from  analogies  as  well  as  from 
the  language  of  the  statute,  It  is  sufficient 
to  aver  the  property  to  be  that  of  the  general 
owner,  as  well  as  to  aver  it  to  be  the  prop- 
erty of  the  special  owner  or  tenant  And, 
there  being  no  legal  or  reasonable  objection 
to  so  comprehensive  a  rule,  we  think  that 
consideration  of  public  convenience  and  a 
furtherance  of  the  ends  of  justice  recommend 
its  adoption;  and  especially  so,  inasmuch  as 
no  contrary  rule  has  ever,  to  our  knowl- 
edge, been   adopted  in  the  courts  of  this 
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state."  In  Indiana  (Garrett  v.  The  State, 
109  Ind.  527,  10  N.  E.  570),  under  a  statute 
that  (page  529,  109  Ind.,  page  571,  10  N.  E.): 
"Whoever  wilfully  and  maliciously  burns  or 
attempts  to  burn  any  dwelling  house  or 
other  building,  finished  or  unfinished,  occu- 
pied or  unoccupied,  whether  the  building  be 
used  or  Intended  for  a  dwelling  house  or  for 
any  other  purpose;  •  *  •  the  property 
so  burned  being  of  the  value  of  twenty  dol- 
lars or  upwards,  and  being  the  property  of 
another,  *  *  *  Is  guilty  of  arson,  and, 
upon  conviction  thereof,  shall  be  imprisoned 
in  the  state  prison  not  more  than  twenty- 
one  years  nor  less  than  one  year,  and  fined 
not  exceeding  double  the  value  of  the  prop- 
erty destroyed"— It  was  held  that:  "If  a 
man  unlawfully,  feloniously,  willfully,  and 
maliciously  sets  fire  to  and  burns  the  dwell- 
ing house  of  his  wife,  wherein  she  permits 
him  to  live  with  her  as  her  husband,  he  is 
guilty  of  arson,  though  he  may  have  fur- 
nished the  money  to  build  the  house."  And 
Howk,  J.,  says  (page  531,  109  Ind.,  page  572, 
10  N.  E):  "It  will  be  readily  seen  from  an 
examination  of  section  1927,  supra  [Rev.  St. 
Ind.  1881],  that  arson,  as  defined  in  our  stat- 
ute, Is  a  different  offense,  In  many  respects, 
from  arson  at  the  common  law.  Arson,  as 
defined  In  our  statute,  is  an  offense  against 
the  property,  as  well  as  the  possession;  and 
the  question  of  occupancy  or  nonoccupancy, 
habitation  or  nonhabitatlon,  of  or  in  the 
property,  as  we  have  seen,  becomes  and  is  an 
immaterial  question,  In  view  of  the  statutory 
definition  of  the  offense."  "At  common  law 
a  mere  tenant  at  sufferance  could  not  com- 
mit, arson  of  the  house  whereof  he  was  such 
tenant,  nor  a  tenant  from  year  to  year,  or 
from  month  to  month,  or  for  any  time,  how- 
ever short,  or  as  mortgagor  in  possession, 
though  the  mortgage  divested  him  of  the 
legal  title."  2  Bishop's  New  Criminal  Law, 
{  13.  But  it  seems  there  must  have  been 
an  estate  In  the  house,  for  a  servant  dwell- 
ing In  a  building  in  the  possession  of  the 
master  was  guilty  of  the  offense  if  he  ma- 
liciously burned  It  And  so  any  one  mali- 
ciously burning  a  house  In  which  another 
had  an  estate  was  guilty  of  burning  the 
house  of  another  person.  In  B.  &  O.  Rail- 
road Co.  v.  Walker,  45  Ohio  St  577,  16  N. 
E.  475,  it  was  necessary  to  determine  the 
meaning  of  the  words  "companies  owning 
the  tracks,"  and  Williams,  J.  (page  585,  45 
Ohio  St.,  page  480,  10  N.  E.),  says:  "An 
owner  is  not  necessarily  one  owning  the  fee 
simple,  or  one  having  in  the  property  the 
highest  estate  it  will  admit  of.  One  having 
a  lesser  estate  may  be  an  owner;  and,  In- 
deed, there  may  be  different  estates  in  the 
same  property  vested  in  different  persons, 
and  each  be  an  owner  thereof.  In  the  con- 
struction of  statutes  to  ascertain  the  proper 
meaning  of  such  terms  regard  must  be  had 
to  their  various  provisions,  and  such  effect 
given  them  as  these  provisions  clearly  indi- 
•<te  they  were  intended   to  have,   and   as 


will  render  the  statute  operative."  And 
then  he  cites  several  Instances,  to  which 
may  be  added  The  Sun  Fire  Office  of  Lon- 
don v.  Clark,  53  Ohio  St  414,  424,  42  N.  E. 
248,  38  L.  R.  A.  562.  In  Jackson  v.  Parker, 
9  Cow.  73,  81,  Savage,  C.  J,  says:  "The 
term  'estate'  is  very  comprehensive,  and  sig- 
nifies the  quantity  of  Interest  which  a  per- 
son has,  from  absolute  ownership  down  to 
naked  possession.  It  Is  the  possession  of 
lands  which  renders  them  valuable,  and  the 
quantity  of  interest  is  determined  by  the 
duration  and  extent  of  the  right  of  posses- 
sion. *ReaI  estate,'  therefore,  Includes  ev- 
ery possible  Interest  In  lands,  except  a  mere 
chattel  Interest"  And  In  State  v.  Lyon,  12 
Conn.  487,  under  a  statute  which  enacts 
that  "every  person  who  shall  wilfully  burn, 
being  the  property  of  another,  any  ship," 
etc.,  "shall  be  guilty  of  arson,"  Huntington, 
J.,  says  (page  489):  "To  constitute  an  of- 
fense under  this  statute,  the  building  must 
be  the  property  of  another.  It  Is  not  Indeed, 
required  that  the  absolute  title  or  entire  In- 
terest should  be  In  the  person  named  in  the 
Information  as  the  party  injured;  for  such  a 
possession,  as  gives  a  special  property,  while 
it  exists,  Is  sufficient  It  Is  essential  to  the 
crime  of  arson  at  common' law  that  the  burn- 
ing should  be  of  the  house  or  outhouse  of 
another;  and  In  indictments  or  Informations 
for  that  offense,  as  well  as  for  the  one  of 
which  this  prisoner  was  convicted,  it  is  nec- 
essary to  aver  ownership  in  another,  and  to 
prove  the  averment  as  laid.  It  is  Important 
to  enable  the  defendant  to  prepare  his  de- 
fense, and  to  plead  autrefois  acquit  or  autre- 
fois convict  to  another  prosecution  for  the 
same  offense."  If  the  contention  of  counsel 
for  plaintiff  in  error  is  sound,  then  the  as- 
sured could  not  have  been  held  for  arson, 
for  the  building  was  not  exclusively  the  prop- 
erty of  another  person,  but  partly  his  own. 
Nor  is  the  soundness  of  the  conclusion  reach- 
ed less  certain  by  the  fact  If  It  be  conceded, 
that  the  accused  might  have  been  prosecuted 
under  either  or  both  sections.  Bishop's  New 
Criminal  Law,  g  77a 

The  contention  that  section  7224,  Rev.  St, 
settles  the  question  here  presented  is  not 
sound.  That  section  provides:  "When  an 
offense  is  committed  upon,  or  in  relation  to, 
any  property  belonging  to  partners  or  joint 
owners,  the  Indictment  for  such  offense  shall 
be  deemed  sufficient  if  it  allege  the  owner- 
ship of  such  property  to  be  in  such  partner- 
ship by  its  firm  name,  or  In  any  one  or  more 
of  such  partners  or  owners,  without  naming 
all  of  them;  and  in  all  Indictments  under 
section  sixty-eight  hundred  and  fifty-nine  it 
shall  not  be  necessary  to  allege  that  the  will, 
codicil,  or  other  instrument  is  the  property 
of  any  person,  or  is  of  any  value."  But  this 
is  a  rule  of  pleading,  and  not  of  substantive 
law.  When  the  purpose  of  averring  owner- 
ship is  merely  to  identify  the  crime,  and  to 
enable  the  accused  in  any  subsequent  pros- 
ecution to  plead  former  acquittal  or  convlc- 
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tion,  that  section  applies;  but  the  question 
here  in  not  whose  is  the  property?  but  is  it 
averred  that  the  building  Is  the  property  of 
the  accused?  for,  if  not,  no  crime  Is  charged. 

The  objection  that  It  is  not  charged  that 
his  property  in  the  building  Is  of  the  value 
of  |60  Is  not  well  taken.  Within  the  letter 
of  the  statute  the  crime  consists  In  burning 
a  building  of  the  value  of  |90  with  intent  to 
prejudice  the  insurer.  It  Is  immaterial  how 
little  is  the  value  of  bis  property  in  the 
building.  The  insurance  money  he  could  ob- 
tain would  not  be  more  than  the  value  of 
his  property,  and,  the  smaller  his  Interest, 
the  less  should  be  the  temptation  and  the 
greater  the  offense.  In  Elliott  v.  The  State, 
3G  Ohio  St  318,  323,  Johnson,  J.,  says:  "Is 
the  Indictment  defective  in  not  stating  that 
the  barn  was  Insured  for  at  least  fifty  dol- 
lars? We  think  not  By  the  statute  above 
cited  (74  Ohio  Laws,  p.  248,  {  2;  section 
6832,  Rev.  St)  the  value  of  the  property  in- 
sured, and  not  the  amount  of  Insurance 
thereon,  must  be  fifty  dollars.  The  amount 
that  the  Insurer  would  be  defrauded  is  not  a 
material  element  of  the  crime,  but  the  value 
of  the  property  burned  should  be  of  the 
value  of  fifty  dollars." 

Motion  overruled. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


(70  Oh.  St.  ia> 

CARET  v.  STATE. 
(Supreme  Court  of  Ohio.     April  12,  1904.) 

INTOXICATING  LIQUORS  —  ELECTION— CRIMINAL 
PROSECUTION— JURY    TRIAL— PUNISH- 
MENT. 

1.  Sections  4364-20a,  4364-20b,  Rev.  St, 
which  provide  for  an  election  in  any  municipal- 
ity to  determine  whether  or  not  the  sale  of  in- 
toxicating liquors  as  a  beverage  within  the  lim- 
its of  such  municipality  shall  be  prohibited,  and 
prescribes  punishment  for  violations  of  said  act 
where  such  sales  are  so  prohibited,  apply  to 
hamlets  as  the  same  existed  in  this  state  prior 
to  the  adoption  of  the  Municipal  Code,  October 
22,  1902. 

2.  The  term  "offense,"  as  nsed  in  the  last-nam- 
ed section,  is  the  equivalent  of  conviction. 
Hence  an  affidavit  for  prosecution  under  said 
act  which  charges  three  separate  sales  to  differ- 
ent persons  on  the  same  day,  but  does  not  al- 
lege a  previous  conviction,  is  in  legal  effect  a 
charge  of  a  first  offense  only,  and  the  party  so 
charged  is  not  entitled  to  be  tried  by  a  jury. 

3.  The  maximum  fine  provided  by  the  act  for 
the  first  offense  being  $200  only,  a  fine  of  $300 
is  in  such  case  excessive  and  erroneous. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Cuyahoga  County. 

One  Carey  was  convicted  of  unlawfully 
selling  intoxicating  liquors,  and  brings  er- 
ror.   Reversed. 

The  plaintiff  in  error  was  tried  before  the 
mayor  of  the  village  of  Bedford,  in  Cuyaho- 
ga county,  upon  a  charge  of  violating  sec- 
-fcion  4304-20b,  Rev.  St,  popularly  known  as 
-fctoe  "Beal  Law."  The  affidavit  on  which  the 
j>rosecution    was    founded   embraced    three 


counts,  each  charging  an  unlawful  sale  of 
Intoxicating  liquor  to  be  used  as  a  beverage 
on  July  22,  1903,  to  three  separate  purchas- 
ers. The  sales  were  averred  to  have  occur- 
red at  the  village  of  Lakewood,  Cuyahoga 
county.  It  appeared  in  evidence  that  Lake- 
wood,  prior  to  May  4,  1903,  was  a  municipal- 
ity known  as  a  hamlet  and  that  on  Novem- 
ber 24,  1902,  upon  a  vote  of  the  qualified 
electors  of  the  hamlet  held  under  the  stat- 
ute referred  to,  a  majority  of  said  electors 
voted  against  the  sale  In  the  municipality 
of  Intoxicating  liquor  as  a  beverage.  On  the 
appearance  of  the  accused  he  interposed  a 
motion  to  dismiss  on  the  grounds  of  want  of 
jurisdiction  of  the  person  and  of  the  sub- 
ject-matter, and  of  the  insufficiency  in  law 
of  the  affidavit;  also  a  certificate  of  prej- 
udice. This  motion  being  overruled,  and  the 
affidavit  Ignored,  accused  demanded  that  the 
action  be  tried  to  a  jury.  This  demand  was 
overruled,  and  the  trial  proceeded  Record 
proof  of  the  election  In  the  hamlet  of  Lake- 
wood  was  offered  by  the  state,  and  admitted 
over  the  objection  and  exception  of  defend- 
ant The  state  offered  testimony  as  to  the 
sales,  the  defendant  .offered  testimony  in  con- 
tradiction, the  state  gave  rebuttal  evidence, 
and  the  cause  was  submitted  on  briefs  by 
counsel.  At  the  conclusion  of  the  state's  tes- 
timony a  motion  was  interposed  to  dismiss 
the  case,  which  was  overruled.  After  con- 
sideration the  court  found  the  defendant 
guilty  as  charged,  and  sentenced  him  to  pay 
a  fine  of  $300,  being  $100  on  each  count 
and  to  pay  costs  of  prosecution,  and  to  stand 
committed  to  the  workhouse  of  the  city  of 
Cleveland  until  fine  and  costs  should  be  paid. 
Error  being  prosecuted  to  the  court  of  com- 
mon pleas,  the  judgment  of  the  mayor  was 
affirmed,  and,  that  judgment  being  affirmed 
by  the  circuit  court,  the  defendant  below 
brings  error  to  this  court 

Vernon  H.  Burke  and  Clifford  B.  Hasklns, 
for  plaintiff  In  error.  G.  N.  Shaver,  Charles 
A.  Nlman,  and  W.  B.  Wheeler,  for  the  State. 

PER  CURIAM.  A  number  of  grounds  of 
error  are  urged,  which  will  be  considered 
seriatim. 

1.  As  to  the  mayor's  jurisdiction.  It  Is 
insisted  that  the  mayor  of  the  village  of 
Bedford  could  have  no  Jurisdiction  over  an 
offense  committed  in  the  village  of  Lake- 
wood,  and  if  the  claim  of  jurisdiction  is  be- 
lieved to  be  based  on  section  1536-876,  Bates' 
Ann.  St,  then  that  section  is  In  conflict  with 
article  4,  {  10,  of  the  Constitution.  The 
clause  referred  to  provides  that  "the  judges 
other  than  those  provided  in  this  Constitu- 
tion shall  be  elected  by  the  electors  of  the 
judicial  district  for  which  they  may  be  cre- 
ated." The  point  is  not  well  taken.  Sec- 
tion 18  of  the  same  article  provides  that  "the 
several  Judges  of  the  Supreme  Court  *  *  * 
and  of  such  other  courts  as  may  be  created, 
shall  respectively  have  and  exercise  such 
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power  and  Jurisdiction,  at  chambers  or  other- 
wise, as  may  be  directed  by  law."  It  is  ap- 
parent that  the  provision  of  section  10,  art. 
4,  applies  to  the  district  for  election  pur- 
poses, and  does  not  affect  the  matter  of  Ju- 
risdiction, power  to  provide  which  is  spe- 
cifically given  to  the  General  Assembly  by 
section  18.  Steamboat  Northern  Indiana  v. 
Mllllken,  7  Ohio  St  383;  State  v.  Peters,  67 
Ohio  St  494,  66  N.  E.  521. 

2.  The  affidavit  of  prejudice.  This  prop- 
osition of  error  is  based  on  section  550,  Rev. 
St  1892.  This  section  applies  to  Judges  of 
the  court  of  common  pleas.  It  has  no  ap- 
plication whatever  to  mayors,  nor  is  there, 
so  far  as  we  are  aware,  any  provision  of 
like  character  which  affects  mayors.  -  The 
affidavit  of  prejudice  was  properly  ignored. 

3.  Joinder  of  counts.  The  law  in  Ohio  is 
well  settled.  There  was  no  error  in  over- 
ruling the  motion  to  require  the  state  to 
elect.  Bailey  v.  State,  4  Ohio  St  440;  El- 
dredge  v.  State,  37  Ohio  St  191;  State  v. 
Bailey,  50  Ohio  St  636,  36  N.  E.  233. 

4.  The  demand  for  a  Jury.  This  demand 
was  made  upon  the  claim  that  as  there  were 
three  counts  in  the  affidavit  there  were  three 
separate  offenses  charged,  and,  inasmuch  as 
a  party  on  conviction  of  a  third  offense  may 
be  imprisoned  as  part  of  the  sentence,  he 
would  be  entitled  to  be  tried  by  a  Jury.  This 
claim  rests  upon  a  misconception  of  the  stat- 
ute. The  term  "offense"  in  the  statute  em- 
braces the  entire  charge,  though  there  may 
be  a  number  of  counts.  The  provision  as  to 
punishment  is  that  the  convicted  party  shall 
"be  fined  not  more  than  two  hundred  dol- 
lars nor  less  than  fifty  dollars  for  the  first 
offense,  and  shall  for  a  second  offense  be 
fined  not  more  than  five  hundred  dollars  nor 
less  than  one  hundred  dollars,  and  for  any 
subsequent  offense  be  fined  not  less  than 
two  hundred  dollars  and  be  imprisoned  not 
more  than  sixty  days  and  not  less  than  ten 
days."  The  manifest  purpose  is  to  increase 
the  penalty  for  offenses  after  the  first  be- 
cause the  party  has  persisted  in  violating 
the  law.  With  this  purpose  in  mind,  it 
seems  clear  that  the  term  "second  offense" 
means  second  conviction.  Hence,  as  this 
was  the  first  trial  for  the  violation  of  the 
law,  there  could  be  no  imprisonment  as  part 
of  the  sentence,  and  the  party  was  not  there- 
fore, entitled  to  a  Jury. 

5.  The  objection  to  the  admission  of  rec- 
ord evidence  respecting  the  election  in  the 
hamlet  of  Lakewood  presents  the  question 
whether  the  statute  (sections  4364-20a,  4364- 
20b,  Rev.  St)  which  makes  provision  for 
such  election  applies  to  hamlets.  We  are  of 
opinion  that  Its  terms  are  broad  enough  to 
embrace  hamlets.  The  opening  clause  cov- 
ers in  plain  terms  "any  municipal  corpora- 
tion." By  the  provision  of  statute  then  in 
force,  a  hamlet  was  a  municipal  corporation. 
It  is  true  that  the  statute  uses  the  term 
"council"  as  the  governing  body,  and  the 
*erm  "mayor"  as  the  executive;  yet  In  ham- 


lets there  were  trustees  who  stood  to  the  ham- 
let as  the  council  stands  to  the  village  or  city, 
and  the  president  of  the  board  of  trustees 
stood  to  the  hamlet  as  the  mayor  stands  to 
the  village  or  city.  The  statute  is  a  police 
regulation  enacted  In  the  Interest  of  good 
order  in  municipalities,  and  should  receive  a 
reasonable  construction.  No  reason  exists 
for  such  a  regulation  in  a. village  which  would 
not  equally  apply  to  a  hamlet,  and  the  terms 
of  the  statute,  except  in  the  particulars  nam- 
ed, are  broad,  and  clearly  include  all  mu- 
nicipalities. This  conclusion  is  in  accord  with 
the  holding  of  the  Circuit  Court  of  the  Eighth 
Circuit  in  Re  Annexation  of  Territory  to 
Township  of  Newburgh,  8  Glr.  Ct  Dec.  24, 
15  Ohio  Clr.  Ct  R.  78,  and  In  State  ex  rel. 
Keeler  v.  Wagar,  10  Cir.  Ct  Dec  160,  19 
Ohio  Cir.  Ct  R.  149. 

6.  Complaint  Is  made  that  the  rulings  of 
the  mayor  respecting  the  cross-examination 
of  some  of  the  state's  witnesses  worked  prej- 
udice to  the  defendant  in  that  he  was  pre- 
vented from  showing  interest  on  the  part 
of  such  witnesses  in  the  event  of  prosecu- 
tion. The  extent  to  which  cross-examination 
may  be  conducted  is  usually  a  matter  of  dis- 
cretion on  the  part  of  the  trial  court  The 
questions  refused  were  mainly  repetitions  of 
questions  which  had  been  put  in  another 
form  and  answered.  We  fail  to  discover 
that  the  discretion  was  abused,  or  that  the 
limit  placed  on  the  cross-examination  was  an 
unreasonable  one.  We  find  no  prejudicial 
error  in  the  rulings  as  to  testimony. 

7.  It  is  further  contended  that  the  trial 
court  erred  in  not  dismissing  the  complaint 
at  the  conclusion  of  the  state's  testimony 
because  the  case  was  rested  by  the  state 
on  the  uncorroborated  testimony  of  private 
detectives  in  the  employ  of  the  Anti-Saloon 
League.  It  is  true  that  the  testimony  of 
hired  detectives  should  be  received  with  cau- 
tion and  carefully  scrutinized,  but  it  Is  not 
as  matter  of  law,  error  for  the  court  to  found 
a  conviction  upon  such  testimony.  The  suffi- 
ciency of  the  evidence  in  this  case  has  passed 
the  scrutiny  of  the  common  pleas  and  the 
circuit  court,  and  it  Is  not  important  that  it 
be  further  discussed  here. 

8.  The  sentence.  It  Is  insisted  that  it  was 
excessive.  We  think  this  point  is  well  taken. 
For  reasons  stated  under  paragraph  4,  the 
conviction  which  resulted  was  the  first  con- 
viction. For  this  the  maximum  fine  pro- 
vided by  the  statute  is  $200.  The  sentence  of 
$300  being  excessive,  the  judgment  of  sen- 
tence will  be  reversed,  and  the  cause  re- 
manded for  resentence.  In  conformity  with 
the  direction  herein. 

Judgments  of  the  circuit  court  and  the  court 
of  common  pleas  and  of  the  mayor's  court 
reversed,  and  cause  remanded  to  the  latter 
court  for  sentence. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  CREW,  and  SUMMERS,  JJ,  con- 
cur. 
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(TO  Oh.  St.  67) 

HUMPHREYS  et  al.  t.  STATE  et  a). 
(Supreme  Court  of  Ohio.    March  22,  1904.) 

COLLATERAL  INHERITANCE  TAX— BEQUEST  TO 
CHARITABLE  INSTITUTION  —  CONSTITUTIONAL 
LAW— APPEAL—  NOTICE  OF  INTENTION— UN  - 
DEBTAKINO. 

1.  Where  the  probate  court,  in  the  settlement 
of  the  estate  of  a  decedent,  determines  the  lia- 
bility of  a  devise,  legacy,  bequest,  or  inheritance 
to  pay  a  collateral  inheritance  tax,  under  the 
provisions  of  section  2731-1,  Rev.  St.,  appeal 
may  be  taken  by  either  party  to  the  controversy 
regarding  the  tax  from  the  judgment  of  the  pro- 
bate court  to  the  court  of  common  pleas,  as  au- 
thorized by  section  2731-13,  Rev.  St.;  and 
where  the  state,  or  the  prosecuting  attorney  in 
behalf  of  the.  state,  takes  the  appeal,  it  may  be 
done  without  giving  an  undertaking  for  such 
appeal,  and  without  filing  the  written  notice  of 
an  intention  to  appeal  provided  for  in  section 
6408,  Rev.  St.  The  appeal  may  be  perfected  by 
either  party  according  to  the  provisions  of  sec- 
tions 6411  and  5227.  Rev.  St. 

2.  Boards  and  societies  and  auxiliaries  there- 
to, which  are  incorporated  and  organized  under 
the  laws  of  other  states,  for  "purposes  of  pure- 
ly public  charity  or  other  exclusively  public  pur- 
poses," are  not  "institutions"  of  that  class  in 
this  state  within  the  meaning  of  the  latter  clause 
of  section  2731-1,  Rev.  St.;  and  where  they 
are  entitled  to  receive  property  within  the  ju- 
risdiction of  this  state  by  deed  of  gift,  bequest, 
or  devise,  such  gift,  bequest,  or  devise  is  liable 
to  a  collateral  inheritance  tax  as  provided  in 
said  section,  although  some  of  the  charitable 
work,  operations,  and  enterprises  of  the  insti- 
tutions so  incorporated  and  organized  are  car- 
ried on  within  this  state. 

3.  The  statute  so  construed  is  not  obnoxious 
to  the  second  section  of  our  Bill  of  Rights,  nor 
to  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hamilton  County. 

Petition  by  John  E.  Humphreys,  executor 
of  the  estate  of  Isabella  Brown,  deceased, 
to  determine  the  liability  of  certain  legacies 
to  inheritance  tax.  A  judgment  by  the  com- 
mon pleas  court,  on  appeal  from  probate 
court,  finding  legacies  to  certain  religious 
societies  and  boards  liable  to  such  tax,  was 
affirmed  by  the  circuit  court,  and  the  ex- 
ecutor and  said  legatees  bring  error.  Af- 
firmed. 

On  July  9,  1888,  Isabella  Brown,  a  resident 
of  Cincinnati,  duly  executed  her  last  will 
and  testament,  in  which  she  made  some  be- 
quests to  ber  sister,  Mrs.  Atkins,  to  a  neph- 
ew, Meredith  Atkins,  and  other  bequests  to 
Mrs.  Gass,  of  Camden,  N.  J.,  In  trust,  with 
provision  therein  that  the  income  arising 
from  the  money  so  bequeathed  should  be 
paid  to  two  nieces,  Harriet  and  Mary  Gass, 
until  each  should  arrive  at  the  age  of  32 
years,  when  the  principal  sum  should  be 
paid  them  equally.  The  testator  bequeathed 
to  the  American  Bible  Society  the  sum  of 
$5,000,  to  the  American  Tract  Society  $5> 
OOO,  and  to  the  American  Sunday  School 
Uuion  $2,090.  Bequests  were  also  made  to 
certain  missionary  societies  and  other  benev- 
olent religious  organizations,  which  are  nam- 
ed separately  in  the  will,  and 'Which  are  also 
jpluintiffs  in  error.    This. will  was  admitted 


to  probate  on  September  19,  1899,  and  John 
B.  Humphreys,  executor,  who  was,  by  the 
terms  of  a  codicil  to  the  will,  appointed 
executor,  entered  upon  the  execution  of  the 
trust  In  progress  of  the  settlement  of  the 
estate  a  question  arose  in  the  probate  court 
concerning  the  payment  of  an  inheritance 
tax  on  the  several  legacies  made  by  the  will 
to  the  various  religious  societies  and  boards, 
and  the  executor,  Humphreys,  submitted  to 
the  probate  court  bis  petition  to  have  the 
matter  determined.  The  prosecuting  attor- 
ney of  Hamilton  county  appeared  in  behalf 
of  the  state,  and  contended  that  each  of  said 
legacies  was  subject  to  a  collateral  inher- 
itance tax.  After  hearing,  that  court  decid- 
ed that  no  Inheritance  tax  is  payable  on  any 
of  the  legacies  to  the  religious  societies  and 
boards,  and  ordered  the  executor  to  dis- 
tribute the  estate  accordingly.  The  prose- 
cuting attorney  gave  notice  of  appeal  from 
so  much  of  said  order  as  finds  that  an  in- 
heritance tax  is  not  payable  upon  the  lega- 
cies to  the  American  Bible  Society  and  the 
several  other  religious  societies  and  boards, 
naming  each  in  the  notice.  The  appeal  was 
filed  in  the  court  of  common  pleas,  where 
a  motion  was  made  by  the  appellees  to  dis- 
miss the  appeal  on  the  ground  that  no  ap- 
peal bond  had  been  given,  nor  was  written 
notice  of  intention  to  appeal  filed,  and  on  the 
general  ground  that  appellant  had  not  other- 
wise complied  with  the  law  for  such  appeala 
The  court  of  common  pleas  •  overruled  the 
motion,  and  the  appellees  excepted.  The 
case  was  then  heard  on  the  merits,  and  the 
court  found  and  adjudged  that  each  of  said 
legacies  is  liable  to  a  tax  of  5  per  centum 
of  the  amount  of  such  legacies,  with  Interest 
thereon  from  August  25,  1900.  A  motion  for 
new  trial  was  overruled,  a  bill  of  exceptions 
taken  embracing  the  evidence  adduced  at 
the  hearing,  and  the  case  was  taken  on  er- 
ror to  the  circuit  court,  where  the  Judgment 
of  the  court  of  common  pleas  was  affirmed. 
Error  is  prosecuted  In  this  court  to  reverse 
the  judgments  of  the  circuit  and  common 
pleas  courts.  Additional  facts  appear  in  the 
opinion. 

Lawrence  Maxwell,  Jr.,  John  B.  Humph- 
reys, and  Joseph  S.  Graydon,  for  plaintiffs 
in  error.  Hoffheimer,  Morris  &  Sawyer,  for 
defendants  in  error. 

PRICE,  J.  (after  stating  the  facts).  It  is 
said  in  the  opening  of  the  brief  for  plaintiffs 
in  error  that'  this  proceeding  Involves  two 
questions  of  law:  "(1)  Whether  the  appeal 
from  the  probate  court  to  the  court  of  com- 
mon pleas  was  duly  taken;  (2)  whether  the 
legacies  are  taxable." 

1.  The  right  to  appeal  in  cases  like  the 
present  is  conferred  by  section  2731-13,  Rev. 
St,  which  is:  "The  court  of  probate,  having 
either  principal  or  auxiliary  jurisdiction  of 
the  settlement  of  the  estate  of  the  decedent 
shall  have  jurisdiction  to  hear  and  deter- 
mine all  questions  in  relation  to  said  tax 
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that  may  arise,  affecting  any  devise,  legacy 
or  Inheritance  under  this  act,  subject  to 
appeal  as  in  other  cases,  and  the  prosecuting 
attorney  shall  represent  the  interests  of  the 
state  in  any  such  proceedings.*'  It  is  claim- 
ed for  plaintiffs  in  error  that  the  words  "sub- 
ject to  appeal  as  in  other  cases"  mean  that 
the  remedy  of  appeal  must  be  exercised  ac- 
cording to  the  general  rule  provided  for 
appeal  from  the  probate  to  the  court  of  com- 
mon pleas,  which  is  found  in  section  6406) 
Rev.  St  That  section  provides,  in  sub- 
stance, that  the  person  desiring  to  take  an 
appeal  shall,  within  20  days  after  the  making 
of  the  order,  decision,  or  decree  from  which 
he  desires  to  appeal,  give  a  written  under- 
taking •  •  *  to  the  adverse  party,  with 
one  or  more  sufficient  sureties,  to  be  approv- 
ed by  the  probate  Judge,  and  conditioned, 
etc!  But  when  the  person  appealing 
•  *  *  Is  a  party  in  a  fiduciary  capacity, 
in  which  he  has  given  bond  within  this 
state,  and  he  appeals  in  the  interest  of  the 
trust;  he  shall  not  be  required  to  give  bond, 
but  shall  be  allowed  the  appeal  by  giving 
written  notice  to  the  court  of  his  Intention 
to  appeal  within  the  time  limited  for  giving 
bond.  It  is  conceded  in  this  case  that  no 
bond  was  given  by  either  the  state  or  by 
the  prosecuting  attorney  in  behalf  of  the 
state,  and  it  is  manifest  on  the  record  that 
the  only  notice  of  appeal  was  given  by  Jour- 
nal entry  as  follows:  "The  prosecuting  at- 
torney gives  notice  of  appeal  from  so  much 
of  said  order  as  finds  that  an  inheritance 
tax  is  not  payable  upon  the  legacies  to  the 
following  legatees,  viz.,  American-  Bible  So- 
ciety," et  al.,  naming  each  of  the  other  re- 
ligious societies  and  boards  receiving  lega- 
cies. But  is  the  mode  of  appeal  governed 
by  section  6408,  Bev.  St?  In  such  a  pro- 
ceeding before  the  probate  court  it  cannot 
be  correctly  stated  that  either  the  state  or 
the  prosecuting  attorney  acts  in  a  fiduciary 
capacity.  On  the  contrary,  the  state  is  a 
sovereign,  and  such  is  its  relation  to  the 
controversy.  It  Is  provided  in  section  213, 
Bev.  St:  "No  undertaking  or  security  is 
required  on  behalf  of  the  state  or  of  any 
officer  thereof  In  the  prosecution  or  defense 
of  any  action,  writ  or  proceeding;  nor  is  it 
necessary  to  verify  the  pleadings  on  the  part 
of  the  state  or  any  officer  thereof  In  any  such 
action,  writ  or  proceeding."  It  is  under 
this  section  that  the  state  or  its  officer  is 
relieved  from  giving  bond  for  an  appeal, 
and  not  under  section  6408,  supra;  and,  the 
state  or  the  prosecuting  attorney  not  sustain- 
ing a  fiduciary  relation  to  the  proceeding, 
the  notice  of  appeal  in  behalf  of  the  state 
need  not  be  In  writing,  as  provided  in  the 
latter  section,  for  it  is  only  where  that  rela- 
tion exists  that  such  written  notice  is  re- 
quired under  Its  provisions.  We  are  of  opin- 
ion that  section  6411  of  the  same  chapter  and 
title  furnishes  the  guide  In  this  case.  "The 
provisions  of  law  governing  civil  proceedings 
'■"1  the  court  of  common  pleas  shall,  so  far 


as  applicable,  govern  like  proceedings  in  the 
probate  court  when  there  is  no  provision 
on  the  subject  in  this  title."  We  have  seen 
that  the  other  provisions  of  the  title  do  not 
apply  to  this  class  of  proceedings.  We  there- 
fore look  to  the  manner  of  appeal  from 
the  court  of  common  pleas  as  found  in  sec- 
tion 5227,  Bev.  St,  which  is:  "A  party  desir- 
ing to  appeal  his  cause  to  the  circuit  court, 
shall,  within  three  days  after  the  judgment 
or  order  is  entered,  enter  on  the  records  no- 
tice of  such  Intention.  •  *  •"  This  was 
the  law  at  the  time  of  the  appeal  in  this 
case.  Notice  of  intention  to  appeal  was  en- 
tered on  the  records  of  the  probate  court  In 
conformity  with  the  above  rule,  and  we 
think  it  is  sufficient  The  appeal  was  prop- 
erly sustained. 

2.  Whether  the  legacies  are  subject  to  the 
collateral  inheritance  tax  depends  on  the 
construction  of  section  2731-1,  Bev.  St  The 
statute  in  its  present  form  was  enacted  April 
6,  1900.  See  94  Ohio  Laws,  p.  101.  This 
act  provides  in  part:  "That  all  property 
within  the  Jurisdiction  of  this  state,  and  any 
Interests  therein,  whether  belonging  to  in- 
habitants of  this  state  or  not  and  whether 
tangible  or  Intangible,  which  shall  pass  by 
will  or  by  the  intestate  laws  of  this  state, 
or  by  deed,  grant  sale  or  gift  made  or  in- 
tended to  take  effect  in  possession  or  en- 
joyment after  the  death  of  the  grantor,  to 
any  person  in  trust  or  otherwise,  other  than 
to  or  for  the  use  of  the  father,  mother,  hus- 
band, wife,  brother,  sister,  niece,  nephew, 
lineal  descendant  adopted  child,  •  •  • 
or  the  lineal  descendants  of  any  adopted 
child,  the  wife  or  widow  of  a  son,  the  bus- 
band  of  the  daughter  of  a  decedent  shall 
be  liable  to  a  tax  of  five  per  centum  of  its 
value,  above  the  sum  of  two  hundred  dol- 
lars, seventy-five  per  centum  of  such  tax  to 
be  for  the  use  of  the  state,  and  twenty-five 
per  centum  for  the  use  of  the  county  where- 
in the  same  is  collected.  *  •  •  But  the 
provisions  of  this  act  shall  not  apply  to  prop- 
erty, or  interests  in  property,  transmitted  to 
the  state  of  Ohio  under  the  intestate  laws  of 
this  state,  or  embraced  in  any  bequest  de- 
vise, transfer  or  conveyance  to,  or  for  the 
use  of  the  state  of  Ohio,  or  to  or  for  the  use 
of  any  municipal  corporation  or  other  po- 
litical subdivision  of  said  state  for  exclusive- 
ly public  purposes,  or  public  institutions  of 
learning,  or  to  or  for  {he  use  of,  any  insti- 
tution in  said  state  for  purposes  of  purely 
public  charity  or  other  exclusively  public 
purposes;  and  the  property,  or  Interests  in 
property  so  transmitted  or  embraced  in  any 
such  devise,  bequest,  transfer  or  conveyance 
is  hereby  declared  to  be  exempt  from  all  in- 
heritance and  other  taxes,  while  used  ex- 
clusively for  any  of  said  purposes."  The 
words  in  the  exemption  clause,  "to  or  for  the 
use  of  any  Institution  in  said  state  for  pur- 
poses of  purely  public  charity  or  other  ex- 
clusively public  purposes,"  are  the  subject  of 
the  present  controversy.    The  first  lines  of 
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the  act  are  comprehensive,  and  would  em- 
brace the  legacies  named,  and  subject  them 
to  the  Inheritance  tax,  unless  they  are  saved 
by  the  above  exemption  clause.  Therefore 
counsel  have  discussed,  and  we  are  called 
upon  to  consider,  the  scope  of  the  language 
quoted  when  applied  to  the  facts  of  the  pres- 
ent case.  What  are  the  material  facts?  It 
is  shown  by  the  record  that  all  the  legatee 
societies  and  boards  who  are  plaintiffs  in 
error,  save  the  Woman's  Home  Missionary 
Society,  are  Incorporated  in  states  other  than 
Ohio;  and  while  they  are  not  organizations 
for  profits,  but  for  the  purpose  of  advancing 
the  cause  of  religion  and  dispensing  charity, 
they  are,  nevertheless,  foreign  corporations. 
Some  were  chartered  under  the  laws  of  New 
York,  and  others  under  the  laws  of  Pennsyl- 
vania. The  Woman's  Home  Missionary  So- 
ciety is  an  auxiliary  to  the  Board  of  Home 
Missions,  and  the  Woman's  Foreign  Mission- 
ary Society  Is  auxiliary  to  the  Board  of  For- 
eign Missions.  The  parent  of  all  these  so- 
cieties and  boards  seems  to  be  the  General 
Assembly  of  the  Presbyterian  Church  in 
America,  incorporated  in  another  state,  which 
Is  the  central  and  supreme  authority;  and 
where  the  subordinate  societies  and  boards 
became  Incorporated  it  was  done  under  the 
direction  of  the  general  assembly.  The 
American  Tract  Society  has  colporteurs  in 
almost,  if  not  all,  the  states  of  the  Union, 
and  other  agencies  for  the  distribution  of 
religious  literature.  The  aim  of  the  Ameri- 
can Bible  Society  Is  the  distribution  of  the 
Holy  Scriptures,  translated  into  numerous 
languages,  among  the  people  generally,  and 
especially  among  the  destitute  and  needy 
classes.  While  foreign  corporations,  or  aux- 
iliaries thereto,  it  is  true  that,  the  work  laid 
out  for  each  board  and  society  is  carried  on 
In  all  the  states  through  local  and  subordi- 
nate agencies;  and  It  may  be  admitted  that 
theirs  are  works  of  charity  In  the  broad 
sense,  that  the  uplifting  of  men,  women,  and 
children  to  the  standard  of  life  taught  in  the 
Scriptures  is,  indeed,  a  work  of  charity,  the 
greatest  of  the  three  Christian  graces.  The 
funds  to  carry  forward  these  religious  enter- 
prises under  the  various  names  and  organiza- 
tions are  raised  by  church  and  other  col- 
lections and  largely  aided  by  devises  and 
legacies.  The  testatrix,  Isabella  Brown,  no 
doubt  was  a  devout  member  of  the  Presby- 
terian Church,  and  of  her  bounty  she  liberal- 
ly gave  to  these  several  societies  and  boards, 
believing  they  could  best  employ  her  gifts  in 
advancing  the  cause  of  the  church  of  her 
choice. 

The  work  of  the  Board  of  Missions  for 
Freedmen  lies  mostly  in  our  southern  states. 
But  it  must  be  stated  as  a  fact  appearing  in 
tbe  record  that  while  legatees  who  are  plain- 
tiffs in  error  through  auxiliary  and  subor- 
dinate agencies  are  diligent  in  every  state 
of  tbe  Union,  the  higher  authority  to  which 
they  must  account  resides  beyond  tbe  juris- 
diction of  this  state,  and  hence  the  question 


recurs,  are  they  "institutions  in  this  state  for 
purposes  of  purely  public  charity,  or  other 
exclusively  public  purposes?"  We  are  urged 
to  conclude  that,  because  the  work  of  these 
societies  and  boards  is  in  progress,  in  greater 
or  less  degree,  and  their  influence  felt,  In 
this  state  through  the  various  subordinate 
agencies  employed,  the  institutions  them- 
selves are  In  this  state  within  the  meaning 
of  the  statute.  If  this  is  true  of  Ohio,  it  is 
true  of  every  other  state,  and  we  have  these 
Institutions  not  only  in  the  state  where  they 
are  chartered,  but  omnipresent,  and  in  all 
the  states;  in  other  words,  they  would,  as 
institutions,  exist  in  any  state  where  any  of 
their  charitable  or  religious  enterprises  are 
projected  and  carried  on,  no  matter  in  what 
degree.  Such  a  construction  of  the  facts  and 
tbe  law,  we  think,  is  not  permissible,  if  the 
statute  is  valid,  of  which  we  shall  speak 
later  in  this  opinion.  It  seems  to  be  true 
that  some  of  these  societies  and  boards  have 
an  office  in  Ohio  in  charge  of  a  representative, 
the  better  to  conduct  the  affairs  of  that 
church  agency.  So  also  have  railway,  Insur- 
ance, telegraph,  telephone,  and  other  for- 
eign corporations;  but  that  Is  to  further  their 
business  enterprises.  Such  companies,  are 
not  "institutions  In  this  state"  because  they 
have  traffic  and  conduct  business  here.  They 
are  still  corporations  and  institutions  of  the 
state  where  chartered  and  organized.  Learn- 
ed counsel  for  plaintiffs  in  error  ask  in  their ' 
brief:  "Where  are  these  institutions  if  not 
In  Ohio?  Where  were  the  institutions  be- 
fore charters  were  granted"/  for  they  were  in 
existence  long  prior  to  the  dates  of  the  char- 
ters." It  is  perhaps  true  that  these  insti- 
tutions now  operating  under  charters  may 
have  had  another  form  of  existence  prior  to 
the  date  of  the  charters,  but  In  the  wisdom 
of  the  general  assembly  of  the  church  It  was 
decided  to  organize  them  under  charters, 
and  it  selected  the  state  under  whose  laws' 
it  should  be  done.  It  is  not  a  new  proposi- 
tion that  the  home  of  the  corporation  is  the 
state  of  its  incorporation,  and  when  so  in- 
corporated under  the  laws  of  a  state  selected 
for  that  purpose  it  has  also  selected  Its  abid- 
ing place,  and  no  longer  can  be  recognized 
as  homeless,  or  as  abiding  in  every  state 
where  they  have  agencies  carrying  forward 
their  work  of  benevolence  and  charity.  We 
think  this  view  is  abundantly  supported  by 
the  authorities.  The  will  of  Mrs.  Brown, 
who  was  a  resident  of  Cincinnati,  gave  no  di- 
rections to  her  executor  or  her  legatees  as 
to  the  place  where  the  money  should  be  ex- 
pended, nor  does  It  undertake  to  control  the 
time  or  place  of  the  expenditure.*  Once  in 
the  possession  of  these  institutions,  it  may 
be  disbursed  as  they  deem  proper,  and  all 
of  it  may  be  disbursed  in  communities  be- 
yond our  borders.  So  we  do  not  find  that 
we  are  adopting  a  narrow  construction  of 
our  statute  if  it  appears  that  it  undertakes 
to  tax  the  right  of  the  foreign,  though  char- 
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itable,  institutions,  to  receive  and  so  abso- 
lutely control  the  disposition  of  property  own- 
ed by  the  testatrix  In  this  state.  We  think 
these  legatees  are  not  "institutions  in  this 
state"  within  the  meaning  of  the  statute. 

The.  doctrine  we  maintain  Is  happily  ex- 
pressed by  Justice  Field  In  Paul  v.  Virginia, 
8  Wall.  181,  19  L.  Ed.  357,  as  follows: 
"Now,  a  grant  of  corporate  existence  Is  a 
grant  of  special  privileges  to  the  corporators, 
enabling  them  to  act  for  certain  designated 
purposes  as  a  single  individual,  and  exempt- 
ing them  (unless  otherwise  specially  provided) 
from  individual  liability.  The  corporation, 
being  the  mere  creation  of  local. law,  can 
have  no  legal  existence  beyond  the  limits 
of  the  sovereignty  where  created.  As  said 
by  this  court  in  Bank  of  Augusta  v.  Earle 
[13  Pet.  519,  10  L.  Ed.  274]:  'It  must  dwell 
in  the  place  of  Its  creation,  and  cannot  mi- 
grate to  another  sovereignty.'  The  recognition 
of  Its  existence  even  in  other  states,  and  the 
enforcement  of  Its  contracts  made  therein, 
depend  purely  upon  the  comity  of  those 
states— a  comity  which  is  never  extended 
where  the  existence  of  the  corporation  or  the 
exercise  of  its  powers  are  prejudicial  to  their 
Interests  or  repugnant  to  their  policy. 
»  •  •  They  may  exclude  the  foreign  cor- 
poration entirely;  they  may  restrict  its  busi- 
ness to  particular  localities,  or  they  may  ex- 
act such  security  for  the  performance  of  its 
contracts  with  Its  citizens  as,  In  their  Judg- 
ment, will  best  promote  the  public  interest, 
The  whole  matter  rests  In  their  discretion." 
Again,  In  speaking  of  the  assent  of  the  other 
states  to  transact  business  within  their  bor- 
ders, the  learned  Justice  adds  "that  such  as- 
sent may  be  granted  upon  such  terms  and 
conditions  as  those  states  may  think  proper 
to  impose."  We  have  from  this  high  author- 
ity a  definition  of  the  situs  of  corporations 
and  their  relation  to  states  other  than  where 
.chartered,  and  we  find  uo  distinction  in  this 
respect  between  business  corporations  and 
those  not  for  profit,  or  for  religious  or  char- 
itable purposes.  Quotation  from  other  au- 
thorities we  think  superfluous,  and  it  seems 
clear  that  these  charitable  and  religious  in- 
stitutions, being  corporations  foreign  to  this 
state,  are  not  "institutions  in  this  state,"  and 
are  therefore  not  within  the  exemption  pro- 
vided in  the  inheritance  statutes. 

Applying  the  doctrine  in  a  practical  man- 
ner, we  nave  numerous  decisions,  many  of 
which  are  cited  in  the  brief  for  defendants 
In  error.  We  will  occupy  space  In  citing 
and  discussing  but  few  of  them,  and  only 
such  as  may  serve  as  fairly  representative 
of  the  in.any  others.  In  People  v.  The  Sea- 
man's Friend  Society,  87  111.  246,  it  appears 
that  the  society  was  incorporated  under  the 
laws  of  Ohio.  It  had  a  building  in  Chicago 
In  charge  of  a  superintendent;  where  sea- 
men, dockmen,  were  solicited  to  meet  for 
religious  and  moral  instruction,  and  lodging 
was  provided  for  needy  cases.    The  object 


of  the  society,  as  declared  in  the  act  of  in- 
corporation, is  "for  disseminating  moral  and 
religious  instruction,  and  other  charities, 
among  sailors  and  laborers  doing  business  on 
our  western  waters."  This  institution  re- 
sisted the  collection  of  a  tax  on  the  Chicago 
premises  on  the  ground  that;  being  a  place 
where  charity  is  dispensed,  it  was  exempt. 
The  court,  on  page  248,  say:  "But  if  a  broad- 
er construction  could  be  given  to  the  stat- 
ute, and  it  could  be  held  to  embrace  all  in- 
stitutions that  dispense  charity,  whether 
public  or  private,  and  the  property  used  ex- 
clusively for  that  purpose,  there  is  still  a 
valid  reason  why  the  property  In  this  case  Is 
not  exempt  from  its  just  proportion  of  tax- 
ation. The  statute  must,  In  any  event,  be 
understood  to  have  exclusive  reference  to  in- 
stitutions or  corporations  created  by  the  laws 
of  this  state,  and  not  to  foreign  corporations 
that  may  choose  to  locate  branches  In  this 
state.  It  is  only  by  the  comity  that  exists 
between  states  that  foreign  corporations  are 
permitted  to  transact  in  this  state  the  busi- 
ness for  which  they  were  created.  The  Gen- 
eral Assembly  has  manifested  no  Intention 
to  relieve  the  property  situated  in  this  state, 
belonging  to  such  corporations,  no  matter 
what  their  objects  may  be,  whether  chari- 
table or  otherwise,  from  the  burdens  of  tax- 
ation." We  further  illustrate  the  applica- 
tion of  the  statute  by  reference  to  another 
leading  case,  decided  by  the  Court  of  Ap- 
peals of  New  York:  Matter  of  Estate  of 
Prime,  Deceased,  186  N.  Y.  347,  32  N.  B. 
1091,  18  L.  R.  A.  713.  Prime,  a  resident  of 
that  state,  died  in  the  city  of  New  York  on 
April  7,  1891,  leaving  a  will  disposing  of 
real  and  personal  property.  He  gave  lega- 
cies to  collateral  relatives,  and  also  to  two 
foreign  corporations— the  American  Board  of 
Commissioners  for  Foreign  Missions  and  the 
Presbyterian  Board  of  Relief  for  Disabled 
Ministers.  The  taxing  authorities  exacted  a 
collateral  Inheritance  tax  on  the  legacies  to 
those  corporations  as  well  as  on  the  lega- 
cies to  the  collateral  heirs.  These  legatees 
appealed,  and  the  controversy  finally  reach- 
ed the  Court  of  Appeals.  Other  questions 
were  in  the  case  as  to  the  condition  of  the 
statutes  of  that  state  upon  the  subject,  which 
are  not  relevant  here,  and  they  are  omitted. 
We  quote  from  the  able  opinion  of  Andrews, 
C.  J.,  as  follows:  "The  claim  that  the  test 
of  liability  of  foreign  corporations  to  a  leg- 
acy tax  is  the  liability  of  a  domestic  cor- 
poration of  the  same  character  to  the  pay- 
ment of  such  tax,  and  that,  if  one  is  ex- 
empt, the  other  is  exempt  also,  has,  we 
think,  no  foundation.  In  both  cases  the 
question  is  the  same— has  the  statute  made 
the  legacy  taxable?  *  *  *  The  argument 
that  gifts  for  the  promotion  of  charity,  edu- 
cation, and  religion  should  be  encouraged 
and  should  not  be  diminished  by  exactions  of 
the  state,  presents  a  moral  and  political, 
rather  than  a  judicial,  question.    It  la  the 
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duty  of  courts  In  the  Interpretation  of  stat- 
utes to  declare  the  law  as  it  is,  and  the  in- 
terests of  society  are  best  subserved  by  a 
close  adherence  by  courts  to  what  they  And 
to  be  their  plain  meaning,  neither  narrowing 
the  application  on  one  hand  nor  extending 
the  meaning  on  the  other  to  meet  a  case 
not  specified,  which  may  be  within  the  rea- 
son of  the  law.  *  *  *  It  is  the  policy  of 
society  to  encourage  benevolence  and  char- 
ity. But  it  is  not  the  proper  function  of  a 
state  to  go  outside  its  own  limits,  and  de- 
vote its  resources  to  support  the  cause  of 
religion,  education,  or  missions  for  the  ben- 
efit of  mankind  at  large."  The  opinion  from 
which  the  above  is  quoted  was  unanimous. 
The  same  court  had  before  it  another  inher- 
itance tax  case,  which  is  found  in  Matter  of 
Ballels,  144  N.  Y.  132,  38  N.  E.  1007,  where 
the  Prime  Case  was  considered,  and  its  prin- 
ciples unanimously  approved.  It  was  held 
that:  "A  statute  of  a  state  granting  pow- 
ers and  privileges  to  corporations  must,  in 
the  absence  of  plain  Indications  to  the  con- 
trary, be  held  to  apply  only  to  corpora- 
tions created  by  the  state,  and  over  which  it 
has  the  power  of  visitation  and  control.  The 
Legislature  in  such  cases  is  dealing  with  its 
own  creations,  whose  rights  and  obligations 
it  may  limit,  define,  and  control."  The 
Prime  Case  was  considered  as  a  valuable 
authority  in  United  States  v.  Perkins,  163 
U.  S.  625,  16  Sup.  Ct  1073,  41  L.  Ed.  287, 
and  it  is  quoted  from,  as  we  have  done,  with 
approval,  and  adds,  as  found  on  page  620, 
163  U.  S.,  page  1075,  16  Sup.  Ct,  41  L.  Ed. 
287:  "Such  a  tax  [inheritance  tax]  was 
also  held  by  this  court  to  be  free  from  any 
constitutional  objection  in  Mager  v.  Grima, 
8  How.  490-493  [12  L.  Ed.  1168],  Mr.  Justice 
Taney  remarking  that:  'The  law  in  ques- 
tion is  nothing  more  than  an  exercise  of  the 
power,  which  ■  every  state  and  sovereignty 
possesses,  of  regulating  the  manner  and 
terms  within  which  property,  real  and  per- 
sonal, within  Its  dominion,  may  be  transfer- 
red by  last  will  and  testament  or  by  inherit- 
ance, and  of  prescribing  who  shall  and  who 
shall  not  be  capable  of  taking  it  *  •  * 
If  a  state  may  deny  the  privilege  altogether, 
it  follows  that  when  it  grants  it  it  may  an- 
nex to  the  grant  any  conditions  which  it  sup-' 
poses  to  be  required  by  its  Interests  or  pol- 
icy.' We  think  that  it  follows  from  this 
that  the  act  in  question  is  not  open  to  the 
objection  that  it  is  an  attempt  to  tax  the 
property  of  the  United  States  (a  legatee  of 
personal  property),  since  the  tax  is  imposed 
upon  the  legacy  before  It  reaches  the  hands 
of  the  government  The  legacy  becomes  the 
property  of  the  United  States  only  after  it 
has  suffered  a  diminution  to  the  amount  of 
the  tax,  and  It  is  only  upon  this  condition  that 
the  Legislature  assents  to  a  bequest  of  it" 
The  same  doctrine  is  found  in  Eidman  v. 
Martinez,  184  U.  S.  578,  22  Sup.  Ct.  515,  46 
L.  Ed.  697;  Horn  Silver  Mining  Co.  v.  New 
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York,  143  U.  S.  305,  12  Sup.  Ot  403,  36  L. 
Ed.  164.      . 

'  From  the  foregoing  cases  we  see  that  the 
exemptions  of  charitable  Institutions  would 
relate  only  to  domestic  institutions  of  that 
class,  even  if  the  words  "in  the  state"  had 
been  omitted  from  the  statute.  It  is  not 
a  tax  upon  property,  but  upon  the  right  to 
receive  property  and  have  it  transferred. 
Our  statute  does  not  Impose  the  tax  upon 
the  property  directly,  because  it  provides  that 
"all  administrators,  executors  and  trustees 

*  *  *  shall  be  liable  for  all  such  taxes, 
with  lawful  interest  as  hereinafter  provided. 

•  •    •» 

However,  it  is  argued  that  our  construc- 
tion of  the  statute  places  it  in  conflict  with 
section  2  of  our. Bill  of  Bights,  and  also  in 
conflict  with  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States.  We 
will  consider  these  guaranties  together. 
That  part  of  section  2  of  our  Bill  of  Bights 
which  is  germane  to  the  argument  is:  "And 
no  special  privileges  or  immunities  shall 
ever  he  granted,  that  may  not  be  altered, 
revoked,  or  repealed  by  the  General  Assem- 
bly." That  portion  of  the  so-called  four- 
teenth amendment  to  the  Constitution  of  the 
United  States  which  Is  pertinent  now  is: 
"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States;  •  *  • 
nor  deny  to  any  person  the  equal  protection 
of  the  laws."  Very  much  that  we  have  al- 
ready said  and  quoted  bears  upon  the  In- 
terposition of  these  provisions,  and  we  still 
fail  to  see  bow  the  statute  under  considera- 
tion discriminates  against  the  Institutions 
complaining  here.  Section  2  of  the  Bill  of 
Bights  interdicts  the  conferring  special  priv- 
ileges and  immunities  beyond  the  power  of 
the  General  Assembly  to  alter,  revoke,  or  re- 
peal. There  is  nothing  occult  or  mysterious 
about  this  language  in  our  declaration  of 
fundamental  principle*  Our  Constitution 
was  adopted  by  the  people  of  Ohio  as  their 
charter  of  rights  and  restraints,  and  it  Is 
not  charged  with  the  care  of  nonresident 
persons  or  corporations;  and  the  statute  in 
question  creates  no  privileges  pr  immunities 
In  favor  of  charitable  institutions  within  the 
state  which  the  General  Assembly  may  not 
alter,  revoke,  or  repeal;  and  surely  it  is  com- 
petent for  it  to  exempt  the  property  of  in- 
stitutions, corporations,  which  it  has  creat- 
ed, which  property  Is  devoted  to  purely  re- 
ligious or  charitable  purposes.  There  are 
no  Ohio  institutions  here  complaining  of  any 
discrimination  against  them.  Nor  do  we  see 
any  help  for  plaintiffs  in  error  in  the  four- 
teenth amendment  to  our  federal  Constitu- 
tion. The  statute  we  are  considering  does 
not  abridge  the  privileges  or  immunities  of 
citizens  of  other  states,  nor  does  it  deny  to 
any  person  the  equal  protection  of  the  laws. 
Within  the  meaning  of  this  clause  a  foreign 
corporation  is  not  a  citizen,  and  cannot  In- 
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voke  Its  protection.  By  Judicial  construc- 
tion of  the  Constitution  of  the  United  States 
and  the  federal  Judiciary  act,  a  corporation 
1b  a  citizen,  •  for  the  purposes  of  federal 
Jurisdiction,  of  the  state  by  which  its  char- 
ter has  been  granted,  and  this  without  ref- 
erence to  the  residence  of  the  members  or 
shareholders  who  compose  the  corporation. 
When  a  corporation  charter  J  bv  or  created 
under  the  laws  of  a  foreign  state  Is  sued 
In  a  state  court,  it  may  remove  the  cause  to 
the  Circuit  Court  of  the  United  States  in 
like  manner  as  a  nonresident  citizen  may, 
without  regard  to  residence  of  Its  members 
or  shareholders.  But  It  Is  a  settled  princi- 
ple of  constitutional  law  that  a  corporation 
is  not  a  citizen  within  the  meaning  of  that 
clause  of  the  Constitution  of  the  United 
States  which  declares  that  "the  citbens  of 
each  state  shall  be  entitled  to  all  privileges 
and  Immunities  of  citizens  of  the  several 
statea"  10  Cyc.  150;  Ducat  v.  Chicago,  48 
111.  172,  96  Am.  Dec.  529;  Tatem  t.  Wright, 
23  N.  J.  Law,  429;  Ducat  t.  Chicago,  10 
Wall.  410,  19  L.  Ed.  972.  In  Pembina  Con- 
solidated Sliver  Mining  &  Milling  Co.  v. 
Pennsylvania,  125  U.  S.  181,  8  Sup.  Ct  737, 
81  L.  Ed.  650,  the  Supreme  Court  of  the 
United  States  says  In  the  syllabus:  "Cor- 
porations are  not  citizens  within  the  mean- 
ing of  the  clause  of  the  Constitution  declar- 
ing that  the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states.  Article  4,  f  2, 
cl.  1.  A  private  corporation  is  included  un- 
der the  designation  of  'person'  in  the  four- 
teenth amendment  to  the  Constitution  (sec- 
tion 1).  The  provlf'ons  in  the  fourteenth 
amendment  to  the  Constitution  (section  1) 
'that  no  state  shall  deny  to  any  person  within 
its  Jurisdiction  the  equal  protection  of  the 
laws,'  do  not  prohibit  a  state  from  requiring 
for  the  admission  within  its  limits  of  a  cor-' 
poration  of  another  state  such  conditions 
as  it  chooses."  This  doctrine  was  fully  re- 
viewed and  indorsed  in  Horn  Silver  Mining 
Co.  v.  New  York  State,  143  U.  S.  305,  12  Sup. 
Ct  403,  36  L.  Ed.  1G4.  It  seems  unnecessary 
to  cite  other  decisions  by  state  courts,  since 
the  highest  tribunal  In  the  land  has  thus 
expounded  these  constitutional  provisions. 

There  is  another  reason  why  the  alleged 
discriminations  against  nonresident  institu- 
tions is  without  foundation.  The  Legisla- 
ture has  the  right,  in  laying  taxes,  to  class- 
ify corporations,  as  has  been  done  in  this 
state  in  recent  years,  and  which  has  been 
upheld  by  this  court  as  within  the  consti- 
tutional power  of  the  General  Assembly. 
Railroad  companies  are  reached  by  one  mode 
of  appraisal  and  assessment  for  taxes;  tele- 
graph, telephone,  and  express  companies  by 
other  methods;  and  more  private  corpora- 
tions by  still  another  mode.  No  discrimina- 
tions can  be  tolerated  in  favor  of  or  against 
one  of  the  corporations  of  the  same  class; 
but  ther  -  is  no  valid  objection  in  the  fact 
that  one  class  Is  required  to  share  in  the 
common  burden  of  taxation  in  a  different 
way— even  in  a  different  degree— from  those 


in  other  classes.  Lee,  Treas.,  v.  Sturges,  4t> 
Ohio  St  153,  19  N.  E.  560;  Hagerty  v.  The 
State  ex  rel.,  55  Ohio  St  613,  45  N.  E.  104U. 
If  resident  corporations,  the  creatures  of  our 
own  laws,  cannot  Justly  complain  of  such 
classification,  how  can  foreign  corporations 
be  heard  to  find  fault  when  they  may  be 
subjected  to  any  reasonable  condition  for 
their  admission  to  operate  In  this  state,  and 
even  may  be  excluded  altogether,  unless 
engaged  In  Interstate  commerce? 

The  Judgment  of  the  lower  court  is  sound, 
and  it  is  affirmed.    Judgment  affirmed. 

SPEAR,    C.    J.,    and    DAVIS,    SHAUCK, 
CREW,  and  SUMMERS,  JJ.,  concur. 


OW  N.  T.  «n 
WILLIS  t.  McKINNON  et  al. 
(Court  of  Appeals  of  New  York.     May  17, 
•       1904.) 

ACTION  TO  BECOVEB  BEAMY— DAMAGES — CON- 
STRUCTION  OF  STATUTE. 

1.  Code  Civ.  Proc.  f §  1496,  1497,  provide  that 
In  an  action  to  recover  real  property  plaintiff 
may,  in  a  proper  case,  recover  damages  for  with- 
holding the  property,  which  damages  shall  in- 
clude the  rents  and  profits,  and  the  value  of  the 
use  and  occupation  thereof.  Section  1531  au- 
thorizes plaintiff  to  recover  as  damages  the  rents 
and  profits,  or  the  value  of  the  use  and  occupa- 
tion of  the  real  property  recovered,  for  a  tens 
not  exceeding  six  years.  Held,  that  in  such  in 
action  plaintiff  could  recover  damages  for  wrong- 
fully withholding  the  property  tor  six  years 
before  the  commencement  of  the  action,  and 
also  for  the  time  that  elapses  after  and  before 
the  final  trial  and  judgment,  and  is  not  limited 
by  section  1531  to  a  recovery  for  a  term  not 
exceeding  six  years  immediately  preceding  the 
commencement  of  the  action. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  John  C.  Willis  against  Frank  H. 
McKinnon  and  another.  From  a  Judgment 
of  the  Appellate  Division  of  the  Supreme 
Court  (79  N.  Y.  Supp.  936)  affirming  a  Judg- 
ment for  plaintiff  entered  on  a  decision  of 
the  court  at  a  Trial  Term,  defendants  ap- 
peal.   Affirmed. 

James  R.  Baumes  and  William  H.  Jofca- 
son,  for  appellants.  Charles  L.  Andrus  and 
John  O.  Willis,  for  respondent 

MARTIN,  J.  We  are  of  the  opinion  tfci: 
this  appeal  cannot  be  sustained.  Tbe  actio: 
was  to  recover  the  possession  of  real  prop- 
erty, and  damages  for  wrongfully  withhold- 
ing the  same.  '  While  numerous  questiot? 
are  presented  and  were  discussed  upon  ttV 
argument  and  in  the  briefs  of  counsel,  »- 
are  satisfied  they  were  properly  disposed  c< 
by  the  court  below,  and  that  but  a  sia?- 
question  need  be  considered  by  this  coc^ 
which  relates  to  the  damages  the  plaia'-? 
was  allowed  for  the  wrongful  withhokiir- 
of  the  property.  Upon  that  question  tie* 
was  a  division  of  opinion  in  tbe  court  y- 
low.  The  majority  held  that  the  plair-- 
was  entitled  to  recover  for  six  years  befire 

%  1.  See  Ejectment,  voL  IT,  Cent.  Die.  I  40l 
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the  commencement  of  the  action,  and  also 
during  its  pendency,  while  the  minority  was  i 
of  the  opinion  that  he  was  entitled  to  re- 
cover for  the  period  of  six  years  only,  with 
interest  until  the  termination  of  the  action. 
We  agree  with  the  opinion  of  the  majority 
in  that  respect  Indeed,  we  should  affirm 
the  judgment  without  opinion,  but  for  the 
(act  that  the  question  as  to  the  length  of 
time  for  which  a  plaintiff  In  such  an  action 
is  entitled  to  recover  damages  has  never 
seen  clearly  and  distinctly  settled  by  this 
;ourt  Thus  the  sole  question  to  be  deter- 
nined  is  whether  the  plaintiff  was  entitled 
:o  recover  damages  for  wrongfully  wlthhold- 
ng  the  property  in  suit  for  six  years  before 
he  commencement  of  the  action,  and  also 
or  the  time  that  elapsed  after  and  before 
he  final  trial  and  judgment,  or  whether  the 
ier!od  for  which  such  a  recovery  could  be 
ad  is  absolutely  limited  to  six  years. 
Although,  under  the  various  statutes  re- 
iting  to  the  subject  which  have  previously 
zisted  in  this  state,"  different  rules  seem  to 
ave  been  applied,  and  the  decisions  under 
uch  statutes  have  been  inharmonious,  yet 
■e  do  not  think  it  would  be  profitable  to  re- 
lew  or  attempt  to  harmonize  them,  as  it 
manifest  that  some  at  least  are  In  direct 
>nflict  The  existing  statutes  relating  to 
lis  subject  are  now  contained  In  the  Code 
'  Civil  Procedure.  By  sections  1496  and 
197  It  Is  provided  that  in  an  action  to  re- 
iver real  property,  or  the  possession  tbere- 
',  the  plaintiff  may  demand  In  his  com- 
alnt,  and  In  a  proper  case  recover,  dam- 
;es  for  withholding  the  property,  which  in- 
iide  the  rents  and  profits,  or  the  value  of 
e  use  and  occupation  thereof.  Thus,  un- 
r  these  provisions,  the  right  to  recover 
mages  for  withholding  the  property  may 
made  a  part  of  the  original  complaint  in 
action  to  recover  real  property,  so  that, 
len  commenced,  the  action  Is  not  only  to 
rover  possession  of  real  property,  but  al- 
to recover  damages  for  withholding  It 
eh  was  not  the  case  under  previous  stat- 
es, where  a  judgment  for  ejectment  must 
>cede  either  an  action  of  trespass  to  ra- 
rer the  damages  for  withholding  the  pos- 
sion,  or  a  suggestion  to  recover  damages 
trefor.  Under  those  statutes  the  right  of 
ion  for  damages  arose  subsequently  to 
udgment  for  the  recovery  of  the  property, 
1  could  be  enforced  either  by  an  action  or 
a  suggestion  under  which  a  trial  of  that 
>stion  might  be  had.  Thus,  under  the  pre- 
us  statutes  and  the  procedure  provided 
rein,  It  is  obvious  that  no  action  or  pro- 
ding  for  damages  could  be  said  to  have 
n  commenced  or  to  be  pending  until  the 
ni  nation  of  the  action  for  the  possession 
■h"  nroperty,  and  hence  the  situation  was 
same  aa  It  would  be  in  an  action  to  re- 
er  damages  for  withholding  the  possession 
imenced  after  the  determination  of  the 
on  of  ejectment.  When  the  Legislature 
rlded  that  a  claim  for  damages  could  be 
>rced  In  and  as  a  part  of  an  action  of 


ejectment  and  that  such  claim  might  form 
a  part  of  the  relief  demanded  In  the  original 
complaint  it  enabled  a  party  to  Join  what 
had  hitherto  been  separate  rights  of  action, 
one  accruing  after  the  determination  of  the 
other.  Under  these  provisions  It  became 
quite  evident  that  the  Legislature  Intended 
to  provide  what  might  be  recovered  as  of 
the  time  when  the  action  was  commenced, 
namely,  the  possession  of  the  real  property, 
and  also  existing  damages  for  withholding 
the  same. 

But  it  Is  insisted  that  section  1531  of  the 
Code  of  Civil  Procedure  limits  the  right  to 
recover  damages  for  withholding  the  property 
to  a  term  not  exceeding  six  years.    That  sec- 
tion, so  far  as  material,  is:    "In  an  action, 
brought  as  prescribed  in  this  article,  the 
plaintiff,  where  he  recovers  judgment  for  the 
property,  or  possession  of  the  property,  Is  en- 
titled to  recover,  as  damages,  the  rents  and 
profits,  or  the  value  of  the  use  and  occupa- 
tion,, of  the  real  property  recovered,  for  a 
term  not  exceeding  six  years."    Was  It  the 
purpose  of  that  section  to  absolutely  limit  the 
right  of  recovery  for  damages  for  withhold- 
ing real  property  to  the  period  of  six  years, 
without  regard  to  the  time  when  the  final 
judgment  was  rendered?    We  think  not    It 
seems  but  reasonable  to  suppose  that  the  in- 
tention of  the  Legislature  was  that  that  period 
of  limitation  should  apply  only  to  the  cause 
of  action,  set  up  in  the  plaintiff's  complaint 
existing  at  the  commencement  of  the  action; 
that  it  related  directly  to  the  recovery  which 
might  be  had  under  the 'complaint  as  of  the 
time  the  action  was  commenced,  and  that  it 
has  no  application  to  such  damages  for  use 
and  occupation  as  might  accrue  subsequently 
to  the  commencement  of  the  'action  and  be- 
fore the  final  determination  thereof.    It  may 
'  be  observed  In  this  connection  that  ordinarily, 
at  least  the  various  statutes  of  limitation  re- 
late to  a  time  before  commencement  of  ac- 
tion, and  we  can  discover  no  reason  to  be- 
lieve that  a  different  time  was  Intended  by 
the  provisions  of  section  1531.    When  these 
sections  are  all  construed  together,  we  find 
that  under  sections  1496  and  1497,  in  an 
action  to  recover  real  property,  the  plaintiu 
may  demand  In  his  complaint  and  recover, 
damages  for   withholding  it   Including   the' 
rents  and  profits,  or  the  value  of  the  use  and 
occupation  thereof.    In  these  provisions  there 
Is  no  limitation  as  to  time;  but  the  plaintiff 
may  recover  all  the  damages  which  he  has 
sustained  by  reason  of  such  withholding,  so 
that,  Independently  of  section  1531,  he  would 
be  entitled  to  recover  for  all  the  actual  darn* 
ages  he  had  sustained  thereby  up  to  the  time 
of  the  trial  gf  the  action,  except  as  it  might 
be  controlled  by  the  general  statute  of  lim- 
itations if  this  special   limitation  had  not 
been  enacted.    We  think  the  purpose  of  the 
limitation  could  not  have  been  to  limit  the 
recovery  at  the  conclusion  of  the  trial,  but 
only  to  limit  the  amount  for  which  the  action 
might  be  brought  fo.r  damages  which  had 
been  suffered  before  it  was  commenced.    It 
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relates  to  the  cause  of  action  when  com- 
menced, and  not  to  the  amount  of  the  final 
recovery.  The  purpose  of  this  statute  could 
not  have  been  to  arbitrarily  determine  the 
length  of  time  for  which  a  plaintiff  could  re- 
cover at  the  close  of  a  long  and  protracted 
litigation,  without  regard  to  his  own  acts  or 
rights  at  that  time,  or  to  deprive  him  of  his 
plain  and  Just  rights  by  reason  of  a  situa- 
tion which  he  neither  created  nor  could  avoid, 
and  for  which  the  wrongful  and  dilatory  acts 
of  the  defendants  might  alone  be  responsi- 
ble. We  think  the  plain  purpose  of  this  stat- 
ute was  to  limit  the  plaintiff's  right  to  recov- 
er, during  the  time  he  had  slept  upon  bis 
rights,  to  the  period  of  six  years  before  the 
commencement  of  the  action,  thus  avoiding 
any  question  as  to  limitation  in  such  an  ac- 
tion, under  the  general  statute  limiting  the 
time  for  the  commencement  of  an  action,  and 
that  after  the  action  was  commenced  he  was 
entitled  to  recover,  in  addition  to  six  years 
before  the  commencement  of  the  action,  If 
the  wrongful  withholding  bad  continued  for 
that  time,  for  any  period  of  time  which 
elapsed  during  the  pendency  thereof. 

Obviously,  the  purpose  of  the  provision 
that  in  an  action  of  ejectment  the  plaintiff 
might  Insert  a  claim  for  damages  for  with- 
holding the  possession  of  the  property  was 
twofold:  (1)  To  enable  the  plaintiff  to  avoid 
a  multiplicity  of  actions,  and  (2)  to  enable 
him  to  recover  the  full  amount  of  damages  be 
had  sustained  for  the  whole  time  during 
which  he  was  deprived  of  the  use  of  his  prop- 
erty, except  only  the  portion  as  to  which  he 
had  slept  upon  his  rights  for  more  than  six 
years  before  action.  Its  purpose  in  that  re- 
gard was  to  carry  Into  effect  the  spirit  and  ob- 
ject of  the  general  statute  of  limitations.  It 
was  intended  merely  as  a  statute  of  repose,  to 
prevent  the  enforcement  of  bis  rights  for  a 
period  before  the  action  was  commenced 
longer  than  he  could  If  it  bad  been  a  direct 
action  to  recover  such  damages.  It  Is  upon 
the  theory  that  the  plaintiff  is  entitled  to 
recover  damages  for  withholding  the  posses- 
sion of  real  property  during  the  pendency  of 
a  litigation  in  regard  to  the  title  or  possession 
thereof,  that  a  defendant  In  such  an  action  to 
stay  the  enforcement  of  the  Judgment  is  re- 
quired, on  appeal,  to  give  an  undertaking  to 
pay  the  value  of  the  use  and  occupation  of 
the  premises,  if  in  his  possession  or  under  his 
control. 

If  these  views  are  correct,  It  follows  that 
the  plaintiff  was  entitled  to  recover  damages, 
not  only  for  six  years  before  the  commence- 
ment of  the  action,  but  also  the  damages 
which  accrued  during  its  pendency  and  until 
its  final  determination.  That  such  was  the 
intention  of  the  Legislature  we  have  no 
doubt  Any  other  construction  would  pro- 
duce such  glaring  Injustice  and  Inequitable 
results  as  to  render  It  quite  impossible  to  sup- 
pose that  such  was  the  Intent  or  purpose  of 
the  statute.  If  the  construction  contended 
tor  by  the  appellants  were  to  obtain,  then  a 


defendant  might  be  able,  by  dilatory  action 
upon  his  part  as  to  the  trial,  by  unnecessary 
appeal,  and  by  taking  a  new  trial  under  the. 
statute,  to  obtain  for  the  use  of  the  premises 
a  sum  largely  In  excess  of  their  value,  even 
after  deducting  the  damages  for  withholding 
the  property  for  the  period  of  six  years  with- 
out having  the  slightest  right  to  such  posses- 
sion and  use,  thus  placing  a  premium  upon 
unnecessary  delay.  We  cannot  believe  that 
such  an  absurd  result  was  Intended.  "Stat- 
utes will  be  construed  In  the  most  beneficial 
way  which  their  language  will  permit  to 
prevent  absurdity,  hardship,  or  injustice.*" 
Sutherland  on  Statutory  Construction,  {  324. 
Where,  as  In  this  case,  the  withholding  la 
wrongful,  the  claim  for  damages  is  In  the  na- 
ture of  a  claim  for  a  tort  and  the  question  in. 
bow  much  the  plaintiff  was  actually  dam- 
aged on  the  day  of  the  trial  by  the  defend- 
ant's wrongful  act  which  was  continuous  to 
that  period.  And  the  same  considerations  of 
convenience  and  propriety  should  here  con- 
trol as  In  other  cases  where  a  recovery  In 
one  action  is  permitted  in  order  to  prevent 
unnecessary  litigation  by  multiplicity  ot 
suits.  The  Judgment  should,  as  it  may  well 
do  in  a  case  like  this,  settle  and  determine 
the  rights  of  the  parties  as  to  the  entire  sub- 
ject of  the  litigation,  so  that  If  acquiesced 
in,  no  further  controversy  would  remain. 
Vandevoort  v.  Gould,  30  N.  Y.  639,  646.  The 
measure  of  damages  In  a  case  like  this  Is  that 
which  would  obtain  in  assumpsit  for  use  and 
occupation.  Holmes  v.  Davis,  18  N.  Y.  48S. 
We  are  of  the  .opinion  that  in  actions  for  the 
recovery  of  real  property,  like  actions  for  the 
recovery  of  the  possession  of  personal  prop- 
erty, where  the  property  has  a  Usable  value, 
the  value  of  Its  use  during  the  time  of  Its  de- 
tention is  a  proper  item  of  damages.  Allen 
v.  Fox,  51  N.  T.  502,  10  Am.  Rep.  041. 

These  considerations  lead  us  to  the  con- 
clusion that  the  words  "for  the  term  not  ex- 
ceeding six  years,"  when  read  in  connection 
with  the  other  provisions  of  the  statute, 
should  be  construed  as  relating  to  a  term  not 
exceeding  six  years  prior  to  the  commence- 
ment of  the  action. 

The  judgment  should  be  affirmed,  with 
costs. 

GRAY,  J.  I  vote  for  the  affirmance  of  this 
Judgment  The  case  of  Clason  v.  Baldwin, 
120  N.  Y.  183,  29  N.  K.  220,  did  not  present 
the  question  for  our  decision  which  this  case 
now  presents.  There  the  plaintiff  recovered 
a  verdict  which,  in  addition  to  awarding  pos- 
session of  the  premises,  awarded  a  sum  of 
money  as  the  rental  value  of  the  premises 
from  the  commencement  of  the  action  to  the 
day  of  trial.  The  General  Term  reversed  as 
to  the  recovery  of  those  damages,  and  when 
the  case  came  to  this  court  we  reinstated  the 
Judgment  as  it  had  bee».  The  Code  sections 
discussed  in  the  opinion  were  1496  and  1497, 
and  it  was  with  reference  to  them  that  It  was 
observed  that  a  recovery  of  damages  for 
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withholding  possession  could  not  be  had  for 
a  time  prior  to  the  commencement  of  the  ac- 
tion. That  question  was  not  actually  raised, 
the  plaintiff  In  the  case  claiming  only  that 
the  Judgment  upon  the  verdict  as  rendered 
was  right  The  demand  in  the  present  action 
Is  to  recover  damages  for  a  time  prior  to  its 
commencement,  and,  as  to  the  extent  of  that 
right,  I  think  that  section  15S1  of  the  Code 
should  be  construed  as  applying. 

PARKER,   O.  J.,   and  O'BRIEN,   BART- 
LETT,  VANN,  and  CULLEN,  JJ.,  concur. 

Judgment  affirmed.  > 


(178  N.  T.  410 

PEOPLE  ex  rel.  McPIKB  v.  VAN  DE  CARR, 
Warden. 

(Court  of  Appeals  of  New  York.     Hay  17, 
1904.) 

RATIONAL    FLAG— USE    FOB    ADVERTISING    PUB- 
POSES— STATUTE— CONSTITUTIONALITY— 
DUE  PBOCE8S  OF  LAW. 

1.  Pen.  Code,  t  640,  subd.  16,  as  amended  by 
Laws  1903,  p.  672,  c.  272,  provides  that  any 
person  who  shall  place  or  cause  to  be  placed 
any  word,  figure,  mark,  picture,  or  design,  etc., 
or  any  advertisement  of  any  nature,  upon  any 
flag,  standard,  color,  or  ensign  of  the  United 
States  or  state  flag  of  this  state,  or  who  shall 
expose  to  public  view,  manufacture,  "Bell,  ex- 
pose for  sale,  $ive  away  or  have  in  possession 
for  sale  or  to  give  away,  or  for  use  for  any  pur- 
pose, any  article  or  substance,"  being  an  article 
of  merchandise  or  a  receptacle  of  merchandise 
upon  which  "shall  have  been  printed,  painted, 
attached  or  otherwise  placed"  a  representation 
of  any  such  flag,  standard,  etc.,  to  advertise,  call 
attention  to,  decorate,  mark,  or  distinguish  the 
article  or  substance  on  which  so  placed,  shall  be 
deemed  guilty  of  a  misdemeanor.  Held  that,  in 
so  far  as  the  statute  applies  to  articles  manufac- 
tured and  in  existence  when  it  was  lawful  to 
manufacture  them  and  have  them  in  possession, 
it  violates  Const,  art.  1,  §  6,  declaring  that  no 
person  shall  be  "deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law ;  nor  shall  pri- 
vate property  be  taken  for  public  use  without 
just  compensation." 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Application  by  the  people,  on  the  relation 
of  Jacob  H.  McPike,  against  John  E.  Van 
De  Carr,  as  warden  of  the  City  Prison  of 
the  city  of  New  York,  for  a  writ  of  habeas 
corpus.  An  order  of  the  Special  Term  dis- 
missing the  writ  and  remanding  the  relator 
to  custody  was  reversed  by  the  Appellate 
Division  of  the  Supreme  Court  (86  N.  Y. 
Supp.  644),  and  defendant  appeals.  Af- 
firmed. 

John  McPike,  the  relator,  sued  out  a  writ 
of  habeas  corpus  to  review  a  Judgment  of 
conviction  rendered  against  him  for  violat- 
ing chapter  272,  p.  572,  Laws  1903,  entitled 
"An  act  to  amend  section  six  hundred  and 
forty  of  the  Penal  Code,  relative  to  the  des- 
ecration, mutilation  or  improper  use  of  the 
flag  of  the  United  States,  or  of  this  state." 
The   statute  Is   as   follows:     "Any   person 


who,  In  any  manner,  for  exhibition  or  dis- 
play, shall  place  or  cause  to  be  placed,  any 
word,  figure,  mark,  picture,  design,  draw- 
ing or  any  advertisement,  of  any  nature,  up- 
on any  flag,  standard,  color  or  ensign  of  the 
United  States  or  state  flag  of  this  state  or 
ensign,  or  shall  expose  or  cause  to  be  ex- 
posed to  public  view  any  such  flag,  stand- 
ard, '  color  or  ensign,  upon  which  shall  be 
printed,  painted,  or  otherwise  placed,  or  to 
which  shall  be  attached,  appended,  affixed, 
or  annexed,  any  word,  figure,  mark,  picture, 
design,  or  drawing,  or  any  advertisement  of 
any  nature,  or  who  shall  expose  to  public 
view,  manufacture,  sell,  expose  for  sale*  give 
away,  or  have  In  possession  for  sale,  or  to 
give  away,  or  for  use  for  any  purpose,  any 
article,  or  substance,  being  an  article  of 
merchandise,  or  a  receptacle  of  merchandise 
upon  which  shall  have  been  printed,  paint- 
ed, attached,  or  otherwise  placed,  a  repre- 
sentation of  any  such  flag,  standard,  color, 
or  ensign,  to  advertise,  call  attention  to,  dec- 
orate, mark,  or  distinguish,  the  article,  or 
substance,  on  which  so  placed,  or  who  shall 
publicly  mutilate,  deface,  defile,  or  defy, 
trample  upon,  or  cast  contempt,  either  by 
words  or  act,  upon  any  such  flag,  standard, 
color,  or  ensign,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  punished  by 
a  fine  not  exceeding  one  hundred  dollars  or 
by  Imprisonment  for  not  more  than  thirty 
days,  or  both,  in  the  discretion  of  the  court 
The  words  flag,  standard,  color,  or  ensign, 
as  used  in  this  subdivision  or  section,  shall 
include  any  flag,  standard,  color,  ensign,  or 
any  picture  or  representation,  of  either  there- 
of, made  of  any  substance,  or  represented 
on  any  substance,  and  of  any  size,  evidently 
purporting  to  be,  either  of,  said  flag,  stand- 
ard, color  or  ensign,  of  the  United  States  of 
America,  or  a  picture  or  a  representation, 
of  either  thereof,  upon  which  shall  be  shown 
the  colors,  the  stars,  and  the  stripes,  in  any 
number  of  either  thereof,  or  by  which  the 
person  seeing  the  same,  without  delibera- 
tion may  believe  the  same  to  represent  the 
flag,  colors,  standard,  or  ensign,  of  the  Unit- 
ed States  of  America.  This  subdivision  and 
section  shall  not  apply  to  any  act  permitted 
by  the  statutes  of  the  United  States  of 
America  or  by  the  United  States  army  and 
navy  regulations,  nor  shall  it  be  construed 
to  apply  to  a  newspaper,  periodical,  book, 
pamphlet,  circular,  certificate,  diploma,  war- 
rant or  commission  of  appointment  to  office, 
ornamental  picture,  article  of  jewelry,  or 
stationery  for  use  in  correspondence,  on  any 
of  which  shall  be  printed,  painted  or  placed, 
said  flag,  disconnected  from  any  advertise- 
ment" 

William  Travers  Jerome,  Dist.  Atty.  (How- 
ard S.  Gans,  of  counsel),  for  appellant  Lou- 
is Marshall,  for  respondent. 

PARKER,  C.  J.  (after  stating  the  facts). 
The  Constitution  of  this  state  vests  the  leg- 
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Islative  power  In  the  Senate  and  Assembly, 
and  subjects  It  to  certain  important  limita- 
tions, one  of  which  is  that  no  person  shall 
be  "deprived  of  life,  liberty  or  property  with- 
out due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use  without 
Just  compensation."  Const,  art.  1,  !  6.  In 
Wynebamer  v.  People,  13  N.  Y.  378,  Wyne- 
hamer  was  convicted  of  selling  liquors  con- 
trary to  a  statute  entitled  "An  act  for  the 
prevention  of  intemperance,  pauperism  and 
crime."  This  court  holds  in  that  case  that, 
if  the  statute  was  limited  in  its  operation 
to  the  sale  of  liquors  manufactured  or  im- 
ported after  the  act  took  effect,  it  would  be 
valid;  but,  as  the  act  goes  further,  and  sub- 
stantially destroys  the  property  in  intoxicat- 
ing liquors  owned  and  possessed  by  persons 
within  the  state  when  the  act  took  effect,  it 
offends  against  the  constitutional  provisions 
quoted  supra,  and  is  void,  and  may  not  be 
sustained  in  respect  to  any  liquor,  whether 
existing  at  the  time  the  act  took  effect  or 
acquired  subsequently.  This  case  and  its 
doctrine  is  referred  to  witu  approval  in  Mat- 
ter of  Townsend,  39  N.  Y.  171, 180,  and  again 
very  recently  in  People  v.  Orange  County 
Road  Const  Co.,  175  N.  T.  84,  93,  67  N.  B. 
129.  It  is  settled  in  this  state,  therefore, 
that  a  statute  which  attempts  to  destroy  an 
existing  property  right  is  void. 

The  statute  under  which  McPike  was  con- 
victed provides  that:  "Any  person,  who  in 
any  manner,  for  exhibition  or  display,  shall 
place  or  cause  to  be  placed  any  word,  fig- 
ure, mark,  picture,  design,  drawing  or  any 
advertisement,  of  any  nature,  upon  any 
flag,  standard,  color  or  ensign  of  the  United 
States  or  state  flag  of  this  state  or  ensign, 

•  *  •  or  who  shall  expose  to  public  view, 
manufacture,  sell,  expose  for  sale,  give 
away,  or  have  in  possession  for  sale,  or  to 
give  away,  or  for  use  for  any  purpose,  any 
article,  or  substance,  being  an  article  of. 
merchandise,  or  a  reoeptacle  of  merchandise 
upon  which  shall  have  been  printed,  paint- 
ed, attached,  or  otherwise  placed,  a  repre- 
sentation of  any  such  flag,  standard,  color, 
or  ensign,  to  advertise,  call  attention  to,  dec- 
orate, mark,  or  distinguish  the  article,  or 
substance,  on  which  so  placed,  •  *  • 
shall  be  deemed  guilty  of  a  misdemeanor. 

•  •  •"  The  statute  in  express  terms, 
therefore,  applies  as  well  to  articles  manu- 
factured and  in  existence  when  it  was  law- 
ful to  manufacture  them  and  have  them  in 
possession  as  to  those  thereafter  manufac- 
tured or  acquired.  It  attempts,  therefore,  to 
destroy  existing-  property  rights,  and,  wheth- 
er the  value  thereof  be  much  or  little,  the 
Legislature  is  powerless  to  effectuate  such  a 
result.  It  follows  that  so  much  of  the  stat- 
ute as  precedes  the  provision  affecting  those 
who  "shall  publicly  mutilate,  deface,  defile, 
or  defy,  trample  upon,  or  cast  contempt,  ei- 
ther by  words  or  act,  upon  any  such  flag, 
standard,  color  or  ensign"  is  void.  It  was 
under  that  portion  of  the  statute  which  we 


hold  the  Constitution  prohibits  that  McPike 
was  convicted,  and  it  follows  that  the  or- 
fer  of  the  Appellate  Division  should  be  af- 

drmed. 

GRAY,    O'BRIEN,    HAIGHT,    MARTIN, 
CULLEN,  and  WERNER,  JJ.,  concur. 

Order  affirmed; 


078  N.  Y.  *JS) 

PEOPLE  v.  BURNESS. 

(Court  of  Appeals  of  New  York.     May  17, 
1904.) 

MUBDEB— SUFFICIENCY  OF  EVIDENCE. 

1.  In  a  prosecution  for  murder,  evidence  ex- 
amined, and  held  sufficient,  apart  from  defend- 
ant's confession,  to  support  a  verdict  convicting 
him  of  murder  in  the  first  degree. 

Appeal  from  Kings  County  Court 
Frank  H.  Burness  was  convicted  of  mur- 
der in  the  first  degree,  and  appeals.     Af- 
firmed. 

Edmund  F.  Driggs,  for  appellant  John  B*. 
Clarke,  Dlst  Atty.  (Robert  H.  Elder,  of  coun- 
sel), for  the  People. 

PARKER,  C.  J.  Understanding  that  tt 
was  to  be  used  against  him,  defendant  be- 
fore trial,  made  a  voluntary  written  con- 
fession, and  upon  this  trial  testified  to  facts 
which,  if  true,  establish  that  he.  committed 
the  crime  of  murder  in  the  first  degree.  He 
admits  that  he  had  worked  for  Capt  Town- 
send,  the  murdered  man,  and  that  they  had  a 
dispute  about  wages;  that  learning  that 
Townsend's  schooner  was  in  port  defendant 
went  from  New  Haven  to  New  York  intend- 
ing to  find  Townsend  and  kill  him  if  be  re- 
fused to  pay  him;  that  defendant  bought  a 
revolver  and  cartridges,  and  located  the 
schooner  at  a  Brooklyn  dock;  that  on  No- 
vember 12,  1903,  about  noon,  he  went  aboard, 
and  found  Townsend,  with  the  mate,  the 
steward,  and  one  Sorenson,  on  deck;  that  he 
demanded  of  Townsend  the  amount  he 
claimed,  and  was  refused;  that  Townsend 
went  down  into  the  forward  cabin;  that 
after  some  conversation  with  Sorenson  de> 
fendant  followed  Townsend,  and  again  de- 
manded the  money;  that  Townsend  again  re- 
fused; that  as  he  turned  away  defendant 
shot  him  several  times,  and  killed  him;  that 
Townsend  tried  to  escape  by  the  after  com- 
panion way,  which  was  closed;  that  defend- 
ant reloaded  bis  revolver  to  defend  himself 
if  attacked  while  leaving  the  schooner;  that 
he  went  away  without  interference;  and  that 
he  pawned  the  revolver. 

Under  section  395,  Code  Cr.  Proc.,  before 
a  man  who  has  confessed  a  crime  may  be 
convicted,  there  must  be  "additional  proof 
that  the  crime  charged  has  been  committed.'* 
But  proof  of  the  finding  of  a  body  with 
marks  of  violence  upon  it,  supplemented  by  a 
defendant's  confession  of  guilt.  Is  sufficient 
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for  conviction,  as  the  meaning  of  the  Code 
Is  that  there  must  be  some  other  evidence  of 
the  .corpus  delicti  besides  the  confession. 
People  t.  Deacons,  109  N.  X.  374,  377,  16  N. 
E.  676.  In  this  case,  however,  there  is  not 
only  ample  corroboration  of  every  fact  In 
defendant's  confession— he  not  being  contra- 
dicted In  even  the  most  trivial  detail— but 
there  Is  also  abundant  evidence  apart  from 
his  confession  to  support  the  verdict  ren- 
dered by  the  Jury.  It  appears  by  uncontra- 
dicted evidence  of  other  witnesses  that  de- 
fendant claimed  to  have  a  grievance  against 
Townsend;  that  he  had  been  looking  for  him 
diligently;  that  he  came  aboard  the  schoon- 
er, and  demanded  payment  of  his  claim  from 
Townsend;  that  be  then  appeared  calm  and 
unexclted;  that  Townsend  refused  to  pay 
blm,  bnt  that  there  was  no  anger  shown  on 
either  side,  and  nothing  apparent  In  the  con- 
versation to  excite  It;  that  Townsend  de- 
scended to  the  forward  cabin,  and  defendant; 
still  appearing  cool  and  calm,  remained  a 
few  minutes  on  deck,  conversing  In  a  desul- 
tory way  with  Sorenson;  that  Townsend  was 
then  alone  In  the  cabin,  which  conld  only  be 
entered  by  the  forward  companionway,  the 
only  other  entrance  being  fastened;  that  de- 
fendant descended  to  the  cabin  through  the 
forward  companionway,  and  was  alone  with 
Townsend  about  four  minutes,  during  which 
time  no  noise  was  heard  except  by  Sorenson, 
who  thought  he  heard  two  shots,  but  not 
distinctly  enough  to  make  him  certain;  that 
Townsend  was  shot  from  behind  several 
times,  as  the  doctor  who  examined  the  body 
showed  conclusively;  that  Townsend  en- 
deavored to  escape  by  the  after  companion- 
way,  which  was  closed,  as  shown  by  the  posi- 
tion in  which  the  body  was  found;  that  de- 
fendant reloaded  his  revolver,  as  proved  by 
the  box  of  cartridges  left  on  the  table  with 
the  paper  in  which  they  had  been  wrapped 
and  by  the  empty  shells  on  the  floor;  that 
defendant  returned  to  the  deck  coolly  and 
deliberately,  and  left  the  boat;  that  he  after- 
ward pawned  the  revolver;  that  immediately 
on  defendant's  departure  the  dead  body  was 
discovered;  and  that  there  was  no  disorder 
in  the  cabin,  and  nothing  else  to  indicate 
that  there  had  been  any  struggle  there. 

The  testimony  we  have  epitomized  here 
would,  without  defendapt's  confession,  justi- 
fy the  Jury  in  reaching  the  conclusion  that 
defendant  without  excuse,  unjustifiably  and 
with  deliberation  and  premeditation  shot 
and  killed  Capt.  Townsend.  And  this  evi- 
dence is,  of  course,  strengthened  by  the  con- 
fession of  defendant,  which  corroborates  it 
In  every  detail. 

The  Judgment  of  conviction  should  be  af- 
firmed. 

GRAY,  O'BRIEN,  BARTLBTT,  MARTIN, 
VANN,  and  CULLEN,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 


(LIS  K.  T.  433) 

PEOPLE  ex  rel.  COMMERCIAL  CABLE  CO. 
v.  MORGAN,  Comptroller. 

(Conrt  of  Appeals  of  New  York.     May  17, 
1904.) 

TAXATION  —  CORPORATIONS  —  FRANCHISE  TAX- 
CAPITAL  STOCK  —  UNITED  STATKS  BONDS  — 
STOCK  Or  OTHER  CORPORATIONS— REVIEW  ON 
APPEAL— QUESTION  OF  LAW. 

1.  A  question  of  law  reviewable  by  the  Court 
of  Appeals  is  presented  by  an  order  of  the  Ap- 
pellate Division  reversing  a  determination  of 
the  State  Comptroller  in  the  assessment  of  a 
franchise  tax,  not  as  to  the  amount  of  property 
held  by  a  corporation  within  the  state,  but  as 
to  the  character  of  a  part  thereof. 
.  2.  In  the  Corporation  Tax  Law,  {  182,  Laws 
1896,  p.  856,  c.  908,  providing  that  every  cor- 
poration organized  under  the  law  of  the  state 
shall  pay  an  annual  tax  computed  on  the  basis 
of  the  amount  of  its  capital  stock  employed 
within  the  state,  the  term  "capital  stock, '  does 
not  mean  the  share  stock  held  by  individuals, 
but  the  actual  capital  which  it  represents  so 
employed. 

3.  Construing  the  term  "capital  stock,"  as 
used  in  Corporation  Tax  Law,  f  182,  Laws 
1896,  p.  856,  c.  908,  to  mean  the  actual  capital 
which  it  represents,  employed  in  the  state.  Unit- 
ed States  bonds  should,  in  the  absence  of  proof 
that  they  were  bought  by  the  corporation  with 
its  surplus,  be  treated  as  capital,  and  as  part  of 
the  basis  upon  which  the  franchise  tax  is  to  be 
computed. 

4.  Under  Corporation  Tax  Law,  8  182,  Laws 
1896,  p.  856,  c.  908,  requiring  every  corpora- 
tion organized  under  the  laws  of  the  state  to 
pay  an  annual  tax,  computed  on  the  basis  of 
the  amount  of  its  capital  stock  employed  within 
the  state,  stocks  of  other  corporations  held  by 
a  corporation  sought  to  be  taxed  on  its  fran- 
chise are  considered  as  "capital  stock"  employed 
in  the  state ;  and  the  fact  that  such  corporation 
not.  only  owns  the  entire  stock  of  another  corpo- 
ration, but  has  also  acquired  all  of  its  assets, 
property,  and  privileges,  except  its  corporate 
franchises  and  some  nonassignable  contracts, 
does  not  exempt  such  stock  from  the  operation 
of  the  rule,  on  the  ground  that  the  ownership 
thereof  is  merged  in  the  ownership  of  the  assets 
and  privileges  represented  by  it,  and  that  it  is 
therefore  of  no  value,  where  the  corporation  has 
never  been  dissolved,  retains  its  corporate  fran- 
chise, and  remains  a  going  concern. 

Gray  and  O'Brien,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department. 

Certiorari  by  the  people,  on  the  relation  of 
the  Commercial  Cable  Company,  against  Wil- 
liam J.  Morgan,  as  Comptroller  of  the  State 
of  New  York,  to  review  a  revision  of  a  fran- 
chise tax  assessed  against  relator.  From  an 
order  of  the  Appellate  Division  of  the  Su- 
preme Court  (83  N.  Y.  Supp.  998)  modifying, 
and  affirming  as  modified,  the  determination 
of  the  Comptroller,  both  parties  appeal.  Re- 
versed. 

The  relator  is  a  domestic  corporation  own- 
ing and  operating  a  system  of  cable  and  tele- 
graph lutes  extending  from  this  state  into 
other  states  and  countries.  Its  authorized 
capital  stock  is  $10,000,000,  upon  which  it 
paid  In  1897  a  dividend  of  8  per  cent.  Its  ag- 
gregate assets  were  $31,414,469.21,  of  which 
$13,162,068.33  were  concededly  employed 
without  the  state.   Tbe  basis  for  the  tax  was 
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originally  fixed  by  the  Comptroller  at  $5,485,- 
860,  capital  stock  employed  In  this  state, 
npon  which  the  tax  was  fixed  at  $10,967.72, 
bnt  upon  a  hearing  for  revision  the  amount  of 
capital  stock  employed  In  this  state  was  re- 
duced to  $4,500,000,  upon  which  the  tax  was 
cut  down  to  $9,000.  Upon  appeal  from  this 
decision  of  the  Comptroller,  the  Appellate 
Division  of  the  Third  Department  still  fur- 
ther reduced  the  amount  of  capital  stock  em- 
ployed In  this  state  to  $1,104,691.92,  upon 
which  the  tax  was  fixed  at  $2,209.38,  and 
from  the  order  entered  upon  that  decision 
both  parties  appeal  to  this  court  The  re- 
lator contends  that  of  Its  aggregate  assets  of 
about  thirty-one  millions,  at  least  twenty- 
nine  millions  are  employed  without  the  state, 
leaving  approximately  two  millions  within 
the  state,  the  larger  portion  of  which  Is  not 
capital  stock  or  capital  employed  within  this 
state  In  any  such  sense  as  to  furnish  a  basis 
for  taxation.  This  contention  is  sought  to  be 
fortified  by  various  combinations  of  figures 
set  forth  at  great  length  in  the  relator's 
brief.  The  learned  Attorney  General  presents 
other  schedules  of  figures,  from  which  it  Is 
argued  that  the  relator  has  at  least  twenty- 
nine  millions  of  assets  employed  within  this 
state. 

Edmund  L.  Cole,  for  relator.  John  Con- 
neen,  Atty.  Gen.  (William  H.  Wood,  on  the 
brief),  for  defendant. 

WERNER,  J.  (after  stating  the  facts).  If 
we  had  the  right  to  review  the  facts  in 
proceedings  to  revise  and  readjust  franchise 
taxes,  the  case  at  bar  would  present  some 
embarrassing  questions  that  evidently  per- 
plexed the  Comptroller  and  the  Appellate  Di- 
vision. As  our  jurisdiction  is  limited,  how- 
ever, to  the  review  of  questions  of  law,  we 
must  take  the  facts,  as  established  by  the 
record-  The  Comptroller  decided,  in  the  flwt 
instance,  that  the  relator's  capital  stock  to 
the  extent  of  $5,483,860  was  employed  with- 
in this  state,  and  upon  this  basis  be  fix- 
ed the  relator's  franchise  tax  at  $10,967.72. 
The  relator  then  applied  for  a  revision  and 
readjustment  of  this  tax,  and  the  Comptrol- 
ler, under  the  power  conferred  upon  him  by 
section  195  of  the  Corporation  Tax  Law, 
Laws  1896,  p.  864,  c.  908,  reviewed  his  first 
decision,  reducing  the  amount  of  relator's 
capital  stock  held  to  be  employed  within  this 
state  to  $4,500,000,  and  cutting  down  the  tax 
to  $9,000.  This  decision  by  the  Comptroller, 
based  upon  sufilcient  evidence,  has  the  ef- 
fect of  a  judgment  rendered  by  a  court,  and 
his  return  Is  conclusive  upon  this  appeal 
(People  ex  rel.  Roebling's  Sons  Co.  v.  Wem- 
ple,  138  N.  Y.  586,  34  N.  E.  386),  unless  the 
facts  upon  which  his  conclusions  are  based 
were  reversed  by  the  Appellate  Division. 
Upon  consulting  the  order  of  the  Appellate 
Division,  we  find  that  it  reduces  the  amount 
of  relator's  capital  stock  employed  In  this 
state  from  $4,500,000  to  $1,104,691.92.  In 
many  cases  such  a  reduction  would  necessa- 


rily Involve  a  reversal  of  the  Comptroller's 
decision  upon  questions  of  fact,  bnt  In  the 
case  at  bar  It  clearly  appears  from  the  order 
Itself  that  the  conclusion  of  the  Appellate 
Division  was  reached,  not  because  the  Comp- 
troller erred  In  holding  that  capital  stock  was 
employed  here  when  In  fact  It  was  employ- 
ed elsewhere,  but  because  he  held  that  prop- 
erty owned  by  the  relator,  and  concededly 
within  this  state,  was  not  capital  stock  or 
capital  that  was  a  proper  basis  for  taxation. 
In  other  words,  the  Appellate  Division  dif- 
fered from  the  Comptroller,  not  as  to  the 
amount  of  the  relator's  property  held  within 
this  state,  but  as  to  the  character  of  a  part 
of  it  This  presents  a  legal  conclusion  that  Is 
reviewable  by  this  court. 

According  to  the  relator's  own  showing,  its 
New  York  assets  in  1897  were  West  Shore 
Railroad  bonds,  $107,125;  Commercial  Union 
Telegraph  stock,  $33,945;  United  States 
bonds,  $158,125;  New  York  Times  bonds, 
$9,000;  New  York  Central  As  Hudson  River 
Railroad  bonds,  $775,779.25;  Commercial  Ca- 
ble Building  bonds,  $250,000;  United  States 
bonds,  $228,500;  bank  balances,  $163,215.36; 
real  estate,  Postal  Telegraph  lines,  $140,000; 
real  estate,  Commercial  Cable  lines,  $84,505: 
bills  and  accounts  receivable.  Cable  and  Post- 
al lines,  $311,931.20;  supply  stores,  $52,- 
904.30.  These  items  make  an  aggregate  valu- 
ation of  $2,316,330.17.  In  addition  to  the 
foregoing  properties,  the  relator  was  the  own- 
er of  107,750  shares  of  the  capital  stock  of  the 
Postal  Telegraph  Cable  Company,  of  the  face 
value  of  $10,775,000,  all  of  which  was  In  this 
state  under  circumstances  that  will  be  more 
fully  stated  later  on.  The  Comptroller's  de- 
cision does  not  set  forth  the  items  from 
which  he  computed  the  amount  of  relator's 
capital  stock  employed  within  this  state,  bnt 
it  Is  evident  that  if  the  assets  above  enumer- 
ated, which  were  concededly  within  this 
state,  are  to  be  regarded  as  capital  stock  or 
capital  employed  therein,  the  relator  has  no 
just  cause  for  complaint,  since  the  amount 
upon  which  Its  tax  was  based  is  considerably 
less  than  the  sum  which  might  properly  have 
been  fixed  as  the  basis  of  taxation.  The  Ap- 
pellate Division  held  that  the  bonds  of  tbe 
West  Shore  Railroad  Company,  of  the  New 
York  Times,  of  the  New  York  Central  & 
Hudson  River  Railroad  Company,  and  of  tbe 
United  States  were  neither  capital  stock  nor 
capital,  but 'simply  investments,  and  there- 
fore not  taxable.  No  reference  is  made  In 
the  order  of  the  Appellate  Division  to  the 
stock  of  the  Postal  Telegraph  Cable  Com- 
pany, above  referred  to,  but,  as  It  is  excluded 
from  the  schedule  of  assets  held  to  be  a 
proper  basis  for  taxation,  it  is  obvious  that 
It  was  regarded  as  not  belonging  to  that  class. 
As  we  view  the  case,  it  presents  for  our  re- 
view three  questions  of  law:  (1)  What  Is 
the  meaning  to  be  given  to  the  term  "capital 
stock,"  as  used  in  section  182  of  the  corpora- 
tion tax  law?  (2)  Are  the  railroad  bonds, 
the  United  States  bonds,  and  the  New  York 
Times  bonds  held  by  the  relator  to  be  consld- 
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•red  as  part  of  lta  capital  stock  employed 
within  this  state  under  that  section?  (8)  la 
the  capital  stock  of  the  Postal  Telegraph 
Cable  Company  held  by  the  relator  to  be  con- 
sidered as  part  of  its  capital  stock  employed 
within  this  state  under  that  section?  These 
questions,  together  with  the  subsidiary  con- 
siderations which  they  Involve,  we  will  pro- 
ceed to  discuss  in  the  order  in  which  they  are 
stated. 

Section  182  of  the  corporation  tax  law 
(page  856)  provides  that:  "Every  corpora- 
tion, Joint  stock  company  or  association  In- 
corporated, organized  or  formed  under,  by  or 
pursuant  to  law  in  this  state,  shall  pay  to 
the  state  treasurer  annually,  an  annua]  tax 
to  be  computed  upon  the  basis  of  the  amount 
of  its  capital  stock  employed  within  this 
state,  and  upon  each  dollar  of  such  amount, 
at  the  rate  of  one-quarter  of  a  mill  for  each 
one  per  centum  of  dividends  made  and  de- 
clared upon  Its  capital  stock  during  each 
year  ending  with  the  thirty-first  day  of  Oc- 
tober, If  the  dividends  amount  to  six  or 
more  than  six  per  centum  upon  the  par  value 
of  such  capital  stock.  If  such  dividend  or 
dividends  amount  to  less  than  six  per  centum 
on  the  par  value  of  the  capital  stock,  the  tax 
shall  be  at  the  rate  of  one  and  one-half  mills 
upon  such  portion  of  the  capital  stock  at  par 
as  the  amount  of  capital  employed  within 
this  state  bears  to  the  entire  capital  of  the 
corporation."  It  is  apparent,  of  course,  that 
this  section  applies  to  two  classes  of  corpora- 
tions; In  the  first  class  are  those  that  de- 
clare and  pay  dividends  of  6  per  cent,  or 
more  upon  their'  capital  stock,  and  in  the 
second  class  are  those  that  declare  and  pay 
dividends  of  less  than  six  per  cent  upon 
their  capital  stock.  The  tax  upon  corpora- 
tions In  the  first  class  is  "to  be  computed 
upon  the  basis  of  the  amount  of  its  capital 
stock  employed  within  this  state,"  while  the 
tax  upon  corporations  in  the  second  class  is 
"upon  such  portion  of  the  capital  stock  at 
par  as  the  amount  of  capital  employed  with- 
in this  state  bears  to  the  entire  capital  of  the 
corporation."  It  will  be  observed  that  in 
either  case  the  'tax  can  only  be  based  upon 
the  capital  stock  employed  in  this  state,  al- 
though the  methods  for  ascertaining  the 
amount  thereof  are  different.  If  the  share 
stock  were  the  basis  for  the  tax,  as  distin- 
guished from  the  assets  representing  capital, 
then  this  difference  in  method  might  be  very 
material,  for  in  one  case  it  would  be  compe- 
tent for  the  Comptroller  to  fix  the  amount 
of  capital  stock  within  this  state  without  ref- 
erence to  the  amount  or  location  of  capital, 
while  in  the  other  case  the  presence  of  share 
stock  within  the  state  would  furnish  a  basis 
for  taxation  only  to  the  extent  of  the  capital 
employed  here.  But  If,  on  the  other  hand, 
the  actual  capital  employed  in  this  state,  not 
exceeding  the  authorized  capital  stock,  is  the 
basis  upon  which  the  tax  is  to  be  computed, 
then,  notwithstanding  the  difference  in  rate, 
it  is  In  both  cases  based  upon  the  same 


thing,  namely,  the  amount  of  capital  em- 
ployed within  this  state.  And,  if  the  tax  is 
to  be  computed  upon  that  basis,  the  rule  of 
proportion,  practically  agreed  upon  by  the 
respective  counsel,  but  discarded  by  the  Ap- 
pellate Division,  Is  simply  a  rule  of  con- 
fusion. This  is  a  simple  fact  which  no 
amount  of  statutory  verbiage  can  obscure, 
and  which  no  divergence  in  methods  can 
change.  What,  then,  is  the  basts  upon  which 
the  tax  is  to  be  computed?  Is  It  the  share 
stock  held  by  individuals,  or  is  it  the  capital 
held  by  the  corporation?  The  tax  is  upon 
the  corporation.  It  would  seem  to  follow 
that  the  amount  of  the  tax  Is  to  be  measured 
by  something  that  the  corporation  owns.  A 
franchise  stock  corporation  owns  three 
things:  (1)  Its  capital,  existing  In  money  or 
property;  (2)  Its  surplus,  if  any;  (3)  its  fran- 
chise. The  franchise  is  the  thing  taxed,  and 
the  tax  is  "computed  upon  the  basis  of  the 
amount  of  its  capital  stock  employed  within 
the  state."  The  share  stock,  or,  in  other 
words,  the  paper  certificates  held  and  owned 
by  individuals,  are  not  employed  within  this 
state.  It  is  the  capital  represented  by  such 
certificates  that  is  so  employed.  The  total 
share  stock  of  a  domestic  corporation  may 
be  held  by  nonresidents,  and  yet  all  of  its 
capital  may  be  employed  within  the  state. 
In  such  a  case  there  would  be  absolutely  no 
basis  for  taxation,  unless  the  capital  of  the 
corporation,  instead  of  the  share  stock  held 
by  its  members,  is  the  thing  upon  which  the 
tax  is  to  be  computed.  In  construing  this 
section  of  the  corporation  tax  law,  the  au- 
thorized Issue  of  the  share  stock  of  a  corpo- 
ration needs  to  be  considered  only  as  fixing 
the  limit  beyond  which  a  corporate  franchise 
cannot  be  taxed  in  a  case  where  all  of  the 
corporate  capital  is  employed  within  this 
state.  This  court  has  held  that  the  term 
"capital  stock,"  as  used  in  statutes  similar 
to  the  one  under  consideration,  means,  not 
share  stock,  but  the  property  of  the  corpora- 
tion contributed  by  its  stockholders,  or  oth- 
erwise obtained  by  it,  to  the  extent  required 
in  its  charter.  Williams  v.  West  Union  Tel. 
Co.,  83  N.  T.  162.  The  expression  "capital 
stock"  Is  often  loosely  used  in  speech,  and 
sometimes  in  statutory  phraseology,  to  de- 
note capital  and  nothing  more.  State  v.  Mor- 
rlstown  Fire  Ins.  Co.,  23  N.  J.  Law,  195.  In 
Burrall  v.  Bushwlck  B.  B.  Co.,  75  N.  Y.  211, 
capital. stock  was  defined  as  "money  or  prop- 
erty which  is  put  in  a  single  corporate  fund 
by  those  who,  by  subscription  therefor,  be- 
come members  of  a  corporate  body."  "Cap- 
ital stock"  and  "capital"  are  practically  the 
equivalent  of  each  other  when  considered  as 
a  basis  for  a  franchise  tax. 

The  second  question  to  be  considered  is 
whether  the  bonds  of  the  United  States,  and 
of  the  railroads  above  mentioned,  and  of  the 
New  York  Times,  held  by  the  relator  within 
this  state,  are  to  be  treated  as  capital  em- 
ployed within  this  state,  and  therefore  as  a 
part  of  the  basis  upon  which  the  relator's 
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franclse  tax  Is  to  be  computed.  If  these 
bonds  were  purchased  with  capital,  as  dis- 
tinguished from  surplus,  they  furnish  a  prop- 
er basis  for  taxation  (People  ex  rel.  Edison 
El.  Light  Co.  v.  Campbell,  138  N.  Y.  543,  34 
N.  E.  370,  20  L.  R.  A.  453);  and  so,  If  they 
were  bought  with  surplus,  they  are  not  a  ba- 
sis for  taxation  (People  ex  rel.  United  Verde 
Copper  Co.  v.  Roberts,  156  N.  Y.  585,  51  N. 
E.  203).  The  Comptroller  has  included  these 
bonds  In  the  list  of  assets  that  represent 
capital  for  the  purpose  of  franchise  taxation. 
There  Is  nothing  to  show  that  they  were 
bought  with  surplus.  The  relator  does,  It  Is 
true,  claim  that  they  were  bought  with  sur- 
plus, but  its  contention  is  founded  upon 
nothing  more  than  an  argument  to  the  effect 
that,  because  It  has  more  assets  than  share 
stock,  there  must  be  a  presumption  that  cap- 
ital would  be  Invested  in  properties  relating 
to  its  business,  while  surplus  would  naturally 
be  invested  in  safe  Interest-bearing  securi- 
ties. We  can  indulge  in  no  such  presump- 
tion, but,  if  we  could,  it  would  be  of  no  avail 
as  against  the  Comptroller's  decision,  which 
should  not  be  disturbed  unless  clearly  erro- 
neous. People  ex  rel.  American  C.  &  D.  Co. 
v.  Wemple,  129  N.  Y.  558,  20  N.  E.  812. 

The  third  question  that  remains  to  be  con- 
sidered is  whether  the  stock  of  the  Postal 
Telegraph  Cable  Company  held  by  the  re- 
lator is  a  proper  element  in  the  basis  for  tax- 
ation. Stocks  of  other  corporations  held  by 
a  corporation  sought  to  be  taxed  upon  its 
franchise  fall  within  the  same  rules  that 
govern  the  bonds  above  referred  to.  People 
ex  rel.  Edison  El.  Light  Co.  v.  Campbell,  su- 
pra, and  People  ex  rel.  U.  V.  Copper  Co.  v. 
Roberts,  supra.  The  recital  of  a  few  facts 
relating  to  the  acquisition  of  the  Postal  Tel- 
egraph Cable  Company's  stock  by  the  relator 
will  enable  us  to  determine  whether  there 
was  anything  in  that  transaction  to  take  it 
out  of  the  operation  of  the  general  rule.  The 
relator  not  only  acquired  all  of  the  share 
stock  of  the  Postal  Telegraph  Cable  Com- 
pany, but  all  of  Its  assets,  property,  «nd  priv- 
ileges, except  its  corporate  franchise  and 
some  nonassignable  contracts.  The  relator 
Issued  bonds  in  payment  of  the  property  and 
rights  thus  acquired  by  it,  and  then  deposited 
with  a  trust  company,  to  whom  the  bonds 
were  turned  over  for  collection,  the  stock  of 
the  Postal  Telegraph  Cable  Company  as  col- 
lateral security  to  the  bonds.  Upon  these 
facts  the  relator  contends,  in  effect,  that  its 
ownership  of  the  stock  was  merged  in  the 
ownership  of  the  assets  and  privileges  repre- 
sented by  it,  and  was  therefore  of  no  value. 
The  difficulty  with  this  contention  is  that 
the  Postal  Telegraph  Cable  Company  is,  in 
a  legal  sense,  as  much  of  a  corporation  as  It 
ever  was.  The  holder  or  holders  of  Its  stock 
can  at  any  time  pursue  the  business  for 
which  it  was  organized.  The  corporation 
has  never  been  dissolved,  and  it  still  retains 
Its  corporate  franchise.  That  its  stock  has 
not  ceased  to  have  life  and  value  is  very  co- 


gently shown  by  the  deposit  thereof  as  col- 
lateral security  to  relator's  bonds.  To  some 
extent  the  tangible  property  and  equipment 
of  the  Postal  Telegraph  Cable  Company  ac- 
quired by  the  relator  Is  nsed  by  the  latter  In 
the  name  of  the  former  and  under  its  fran- 
chise. It  seems  clear,  therefore,  that  the  stock 
of  the  Postal  Telegraph  Cable  Company  held 
by  the  relator  should  be  regarded  as  capital 
employed  within  this  state,  and  is  a  proper 
item  in  the  sum  total  upon  which  the  re- 
lator's franchise  tax  should  be  computed. 

This  view  of  the  'larger  features  of  this 
case  renders  It  unnecessary  to  discuss  some 
of  the  incidental  matters,  which  to  other  as- 
pects might  have  had  an  important  bearing 
upon  the  result,  and  leads  to  the  conclusion 
that  the  Order  of  the  Appellate  Division 
should  be  reversed  and  the  revised  decision 
of  the  Comptroller  affirmed,  with  costs  to 
Comptroller. 

PARKER,  O.  J„  and  BARTLETT. 
HAIGHT,  and  VANN,  JJ.,  concur.  GRAY 
and  O'BRIEN,  JJ.,  dissent 

Order  reversed,  etc. 
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UNITED  STATES  TRUST  CO.  OF  NEW 
YORK  et  aL  v.  SOHER  et  aL 

(Court  of  Appeals  of  New  York.    May  17, 
1904.) 

WILLS  —  CONSTBUCTIOR  —  TRUSTS— VALIDITY — 

ACCUMULATIONS—  DISTBIBUTION— 

STATUTE. 

1.  Testator,  after  making  certain  _  specific  be- 
quests, one  of  which  was  to  bis  minor  son,  to 
be  paid  on  his  coming  of  age,  devised  and  be- 
queathed the  residue  of  his  estate  to  his  execu- 
tors in  trust,  giving  them  power  to  sell  the  prop- 
erty, and  directing  them  to  invest  the  proceeds 
thereof,  and  from  the  income  to  pay  a  fixed  sum 
annually  to  each  of  his  two  sons  during  the  life 
of  each.  Held,  that  the  trust  created  for  the 
payment  of  annuities  to  the  sons  was  valid. 

2.  The  will  further  provided  that,  on  the  death 
of  either  of  the  sons,  one-half  of  the  trust  es- 
tate, including  the  accumulations  of  income,  if 
any,  should  be  distributed  among  the  children 
of  each  deceased  son  or  the  issue  of  any  such 
deceased  child  that  should  then  survive ;  or,  in 
case  such  deceased  son  should  die  without  leav- 
ing any  lawful  children  or  the  issue  of  any  de- 
ceased child  surviving,  the  trustee  should  in  that 
event,  deliver  the  property  and  accumulations  to 
his  brother  in  cose  he  should  then  survive,  or, 
in  case  of  his  death,  to  his  lawful  children,  or 
their  issue  in  case  of  their  decease.  Decedent 
left  a  large  estate  producing  an  income  which, 
after  paying  the  annuities  directed  to  be  paid  to 
the  sons,  left  a  large  annual  surplus.  Held,  that 
the  contemplated  accumulation  of  the  surplus 
income  for  the  benefit  of  decedent's  grandchil- 
dren was  invalid  under  the  statutes  relating  to 
accumulations  (Real  Property  Law,  85  51,  53, 
Laws  1898.  p.  508,  c.  547,  and  Personal  Prop- 
erty Law,  f  4,  Laws  1897,  p.  508,  c.  417),  since 
neither  of  decedent's  sons  was  married  at  the 
time  of  decedent's  death,  and  consequently  there 
were  no  grandchildren  in  being  for  whom  the 
surplus  could  be  accumulated. 

3.  Real  Property  Law,  {  53,  Laws  1898,  p. 
568,  c.  547,  provides  that,  where  there  is  no 
valid  direction  for  the  accumulation  of  rents 
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and  profits,  they  shall  belong  to  the  persons  pre- 
sumptively entitled  to  the  next  eventual  estate. 
Held,  that  the  statute  had  no  application  under 
the  provisions  of  the  will  in  question,  since 
there  were  no  grandchildren  in  being  to  whom, 
as  persons  entitled  to  the  next  eventual  estate, 
the  surplus  could  be  paid;  and  since  the  court, 
having  no  authority  to  indulge  a  presumption  as 
to  which  of  the  brothers  would  survive,  could 
not  determine  which  one  would  be 'entitled  to 
the  estate,  the  surplus  should  be  distributed  be- 
tween the  sons  as  in  case  of  intestacy,  each  tak- 
ing one-half  of  the  surplus  as  heir  at  law  or 
next  of  kin  of  his  father. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Bill  by  the  United  States  Trust  Company 
of  New  York  and  another,  as  trustees  under 
the  will  of  Andrew  Soher,  deceased,  against 
I«  Roy  Soher  and  another,  for  the  construc- 
tion of  the  will.  A  judgment  of  the  Special 
Term  on  a  referee's  report  was  modified, 
and  affirmed  as  modified,  by  the  Appellate 
Division  of  the  Supreme  Court  (85  N.  Y. 
Supp.  26tf),  and  defendants  appeal.  Af- 
firmed. , 

Peter  B.  Olney,  for  appellant  Le  Roy  So- 
her. Thomas  N.  Rhlnelander,  for  appellant 
Rodney  Soher.  Edward  M.  Sheldon  and 
Charles  A.  Deshon,  for  respondents. 

HAIGHT,  J.  The  question  brought  up  for 
review  involves  the  construction  of  the  will 
of  Andrew  Soher,  who  died  on  the  ftth  day 
of  February,  1901,  in  the  city  of  New  York, 
leaving  the  will  in  question,  which  has  been 
duly  admitted  to  probate  by  the  surrogate 
of  that  county.  He  left,  him  surviving,  as 
his  only  next  of  kin  and  heirs  at, law,  two 
sons,  Le  Roy,  born  in  January,  1882,  and 
Rodney,  born  in  November,  1893.  The  tes- 
tator, by  his  will,  after  making  certain  spe- 
cific bequests,  among  which  was  one  to  Rod- 
ney of  $15,000  upon  his  becoming  21  years 
of  age,  devised  and  bequeathed  all  the  res- 
idue and  remainder  of  his  estate,  real  and 
personal,  to  his  executors  in  trust,  giving 
them  a  power  of  sale  as  to  his  real  and  per- 
sonal property,  and  directing  them  to  invest 
the  proceeds  and  to  apply  the  income  by 
paying  an  annuity  to  each  of  his  sons,  vary- 
ing in  amount,  but  specifically  fixed  for  each 
year  until  the  amount  reached  $6,000  per 
year  for  Le  Boy  and  $9,000  per  year  for 
Rodney,  and  thereafter  such  sums  were  pay- 
able yearly  during  the  life  of  each.  Upon 
the  death  of  either  of  the  sons,  one-half  of 
the  trust  estate,  including  the  accumula- 
tions of  income,  if  any,  was  directed  to  be 
distributed  among  the  children  of  such  de- 
ceased son  or  the  issue  of  any  such  deceased 
child  that  should  then  survive;  or,  in  case 
such  deceased  son  should  die  without  leav- 
ing any  lawful  child  or  the  Issue  of  any  de- 
ceased child  him  surviving,  then  in  that 
event  the  trustees  were  directed  to  deliver 
the  same  over  to  his  brother  in.  case  he 
should  then  survive,  or,  in  case  of  bis  death, 
to  his  lawful  children,  or  their  issue'  in  case 
of  their  decease.    The  testator  left  a  large 


estate,  consisting  of  real  and  personal  prop- 
erty, which  produced  an  annual  income  of 
upwards  of  $50,000,  which,  after  paying  the 
annuities  directed  to  be  paid  to  the  sons, 
has  thus  far  left  a  surplus  exceeding  $40,- 
000  per  year. 

We  fully  concur  with  the  learned  Appel- 
late Division  in  the  conclusions  which  it  has 
reached,  to  the  effect  that  the  trust  created 
by  the  will  is  valid;  that  but  one  trust  was 
created;  and  that  the  Implied  or  contem- 
plated accumulation  of  the  surplus  income 
for  the  benefit  of  the  grandchildren  is  In  vi- 
olation of  the  statute.  As  to  the  legacy  pay- 
able to  Rodney  upon  his  becoming  of  age, 
we  have  had  some  doubt  as  to  whether  It 
was  payable  out  of  the  principal  or  income, 
but,  under  the  view  which  we  take  of  the 
will,  it  makes  but  little  difference  to  the  par- 
ties, and  we  have  finally  concluded  to  ap- 
prove of  the  conclusions  reached,  by  the  Ap- 
pellate Division  that  it  should  be  paid  out 
of  the  income,  if  sufficient.  There  is  but 
one  question  in  the  case  which  we  propose 
to  discuss,  and  that  arises  out  of  the  dispo- 
sition that  should  be  made  of  the  surplus 
Income. 

Sections  51  and  53  of  the  real  property - 
law  (chapter  547,  p.  668,  Laws  1806)  provide 
as  follows: 

"All  directions  for  the  accumulation  of  tbe 
rents  and  profits  of  real  property,  except 
such  as  are  allowed  by  statute,  shall  be  void. 
An  accumulation  of  rents  and  profits  of  real 
property,  for  the  benefit  of  one  or  more  per- 
sons, may  be  directed  by  any  will  or  deed 
sufficient  to  pass  real  property  as  follows: 
1.  If  such  accumulation  be  directed  to  com- 
mence on  the  creation  of  the  estate  out  of 
which  the  rents  and  profits  are  to  arise,  it 
must  be  made  for  the  benefit  of  one  or  more  "■ 
minors  then  in  being;  and  terminate  at  or 
before  the  expiration  of  their  minority.  2. 
If  such  accumulation  be  directed  to  com- 
mence at  any  time  subsequent  to  the  crea- 
tion of  the  estate  out  of  which  the  rents  and 
profits  are  to  arise,  it  must  commence  with- 
in the  time  permitted,  by  the  provisions  of 
this  article,  for  the  vesting  of  future  es- 
tates, and  during  the  minority  of  the  bene- 
ficiaries, and  shall  terminate  at  or  before 
the  expiration  of  such  minority.  3.  If  in 
either  case  such  direction  be  for  a  longer 
term  than  during  the  minority  of  the  bene- 
ficiaries it  shall  be  void  only  as  to  the  time ' 
beyond  such  minority."    Section  51. 

"When,  in  consequence  of  a  valid  limlta- ; 
tion  of  an  expectant  estate,  there  is  a  sus- 
pension of  the  power  of  alienation,  or  of  the 
ownership,  during  the  continuance  of  which  ' 
the  rents  and  profits  are  undisposed  of,  and 
no  valid  direction  for  their  accumulation  is  ' 
given,  such  rents  and  profits  shall  belong  to 
the  persons  presumptively  entitled  to  the 
next  eventual  estate."    Section  53. 

Section  4  of  tbe  personal  property  law 
(chapter  417,  p.  508,  Laws  1897)  contains 
substantially  the  same  provisions  as  that  in- : 
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coiporated  in  section  SI  of  the  real  property 
law.  It  will  be  observed  that  under  the  stat- 
ute, whether  It  be  real  property  or  personal 
property,  the  accumulation  of  income  or  prof- 
Its,  In  order  to  be- valid,  must  be  for  the  bene- 
fit of  one  or  more  minors  then  In  being.  Un- 
der the  will,  aft  we  have  seen,  there  has  been 
no  disposition  of  the  surplus  profits  except  in 
the  clauses  In  which  provision  is  made  that, 
upon  the  death  of  one  of  the  sons,  the  one- 
half  of  the  trust  estate,  consisting  of  the 
residue  and  remainder,  including  one-half  of 
all  the  profits  and  accumulations,  shall  be 
paid  over  and  distributed  to  the  children  of 
such  deceased  son.  It  was,  therefore,  evi- 
dently Intended  that  the  surplus  profits 
should  accumulate  during  the  lifetime  of  the 
sons  for  the  benefit  of  their  children,  and 
sucb  accumulation  is  not  limited  to  the  pe- 
riod within  the  minority  of  such  children. 
While  an  accumulation  for  the  benefit  of  an 
unborn  child,  which  commences  after  its 
birth  and  terminates  during  its  minority,  is 
lawful,  the  statute  does  not  permit  an  ac- 
cumulation for  the  benefit  of  an  unborn  child 
where  the  accumulation  is  to  commence  be- 
fore its  birth.  Manice  v.  Manlce,  43  N.  Y. 
803,  876;  Haxtun  v.  Corse,  2  Barb.  Ch.  518; 
Kllpatrlck  v.  Johnson,  16  N.  Y.  322.  Neither 
of  the  testator's  sons,  at  the  time  of  the  trial, 
had  married,  and  consequently  there  were 
no  grandchildren  in  being  for  whom  the  sur- 
plus could  be  accumulated.  Its  accumula- 
'  Hon,  therefore,  was  unauthorized  and  Illegal, 
and  it  follows  that  it  must  be  disposed  of  in 
accordance  with  the  provisions  of  the  stat- 
ute. 

Under  the  real  property  law,  to  which  we 
have  called  attention,  the  surplus  income  Is 
required  to  be  paid  over  to  the  persons  who 
are  "presumptively  entitled  to  the  next  even- 
tual estate."  In  order  to  determine  who  are 
the  persons  entitled  to  the  next  eventual  es- 
tate, we  must  examine  the  provisions  of  the 
will,  to  which  we  have  already  referred.  It, 
In  substance,  provides  that,  upon  the  death  of 
one  of  the  sons,  one-half  of  the  estate,  In- 
cluding the  surplus,  is  to  be  distributed 
among  his  children.  The  children  of  the 
sons  are  the  persons,  therefore,  first  entitled 
to  the  next  eventual  estate  created  by  the 
will.  The  accumulation  being  illegal,  the 
grandchildren,  who  would  be  entitled  to  re- 
ceive the  rents  and  profits  when  the  period 
of  accumulation  ends,  are  permitted  to  an- 
ticipate the  event  which  is  to  terminate  the 
accumulation,  and  to  take  at  once  the  rents 
and  profits  which  are  undisposed  of.  Manice 
v.  Manice,  43  N.  Y.  385.  But,  as  we  have 
seen,  there  are  no  grandchildren  in  being, 
and  consequently  the  surplus  undisposed  of 
cannot  be  paid  over  to  them.  Under  the  will, 
the  next  estate  created,  after  that  to  the 
grandchildren,  is  the  one  providing  for  the 
delivery  of  such  estate,  In  the  absence  of 
grandchildren,  to  the  surviving  brother.  Un- 
der this  provision  the  claim  is  made  that 
the  sons  of  the  testator  are  themselves  enti- 


tled to  the  next  eventual  estate;  that,  in 
case  of  the  death  of  Le  Roy  without  children 
his  share  goes  to  Rodney,  and  in  case  of 
Rodney's  death  without  children,  his  share 
goes  to  Le  Roy;  and  that,  therefore,  the  sur- 
.plus  should  be  evenly  divided  between  them. 
While  this  construction  of  the  statute  at  first 
seems  reasonable,  there  are  obstacles  in  the 
way  which  cause  us  to  hesitate  about  adopt- 
ing it  It  is  quite  evident  that  the  testator 
Intended  to  provide  for  his  sons  out  of  his 
estate  upon  substantially  an  equal  basis.  It 
appears  that  his  relation  with  them  before 
his  death  was  of  the  most  cordial  character, 
and,  while  he  provided  an  annuity  for  one  of 
the  sons  some  larger  than  to  the  other,  be  had 
advanced  to  the  other  before  his  death  the 
sum  of  128,000.  It  appears  that  Le  Roy  is 
of  marriageable  age.  Indeed,  It  was  stated 
upon  the  argument  of  this  appeal  that  he  had 
already  married.  Rodney  is  still  an  infant 
10  years  of  age.  Should  a  child  be  born  to 
Le  Roy,  then  it  might  be  claimed,  under  this 
construction  of  the  statute,  that  the  child  so 
born,  Instead  of  Rodney,  the  brother,  would 
take  Le  Roy's  portion  of  the  surplus,  while 
Le  Roy  himself  would  still  continue  to  take 
Rodney's  portion,  thus  giving  to  Le  Roy  and 
his  family  the  entire  surplus  arising  from  the 
estate  until  Rodney  arrives  at  marriageable 
age,  is  married,  and  has  children  of  his  own, 
and  that  then  his  children  would  take  the  sur- 
plus, leaving  him  during  life  dependent  only 
upon  the  annuity  provided  by  the  will.  It 
Is  difficult  to  believe  that  the  testator  ever 
Intended  or  contemplated  such  an  unequal 
disposition  of  his  estate.  But  there  is  an- 
other difficulty  with  reference  to  the  adop- 
tion of  this  construction  of  the  statute,  and 
that  is  that  under  the  will  the  brothers  take 
from  each  other.  The  survivor  alone  Is  giv- 
en his  deceased  brother's  share,  so  that  the 
surviving  brother  would  be  the  person  pre- 
sumptively entitled  to  the  next  eventual  es- 
tate. But  we  are  given  no  authority  to  de- 
termine or  to  indulge  a  presumption  as  to 
which  of  these  brothers  will  survive  the  oth- 
er, and  cannot,  therefore,  before  the  happen- 
ing of  that  event,  ascertain  which  will  be 
entitled  to  the  estate.  In  the  case  of  Phelps* 
Exr.  v.  Pond,  23  N.  Y.  00,  84,  Selden,  J, 
after  discussing  the  applicability  of  this  stat- 
ute to  the  next  eventual  estate  created  by 
the  will  in  that  case,  says:  "The  case  can- 
not, therefore,  In  any  view  be  brought  within 
the'  provisions  of  the  statute,'  and  hence  if, 
after  deducting  the  payments  for  any  year 
from  the  income  of  that  year,  a  surplus  of 
income  should  remain,  that  surplus  would 
belong,  not  to  the  residuary  legatees,  but  to 
the  next  of  kin.  In  England  income  unlaw- 
fully accumulated  goes  to  the  heirs  or  next 
of  kin  as  in  cases  of  intestacy.  1  Jarman 
on  Wills  (5th  Ed.)  312.  Such  would  be  the 
rule  in  this  country  were  it  not  for  the  stat- 
ute to  which  we  have  referred.  Cochrane  v. 
Schell,  140  N.  Y.  616,  538,  35  N.  H.  971.  If, 
therefore,  the  provisions  of  the  will  do  not 
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bring  the  case  within  the  provisions  of  this 
statute,  the  surplus  must  be  disposed  of  ei- 
ther under  the  statute  of  descents  or  of  dis- 
tribution. The  statute  does  not  say  the  ulti- 
mate, but  the  next  eventual,  estate.  Manlce 
T.  Manlce,  43  N.  Y.  385.  There  are  no  grand- 
children in  being  that  can  take  the  next 
eventual  estate,  and  the  provision  with  refer- 
ence to  the  brothers  is  not  only  the  ultimate 
estate,  but  we  have  no  power  to  determine 
which  brother  will  be  the  survivor  of  the  oth- 
er and  be  entitled  to  take.  It  therefore  fol- 
lows that  section  S3  of  the  real  property  law 
does  not  apply  to  the  provisions  of  the  will 
In  this  case,  and  consequently  the  surplus 
should  be  distributed  between  the  sons  as  in 
case  of  intestacy,  each  taking  one-half  of  the 
surplus  as  the  heir  at  law  or  next  of  kin  of 
bis  father.  We  have  discussed  this  question 
upon  the  assumption  that  the  disposition  of 
the  surplus  Income  derived  from  the  personal 
property  was  the  same  as  that  derived  from 
the  real  estate.  It  has  been  so  held  in  Cook 
v.  Lowry,  95  N.  Y.  103-108;  Mills  T.  Husson, 
140  N.  Y.  99-104.  35  N.  B.  422. 

The  judgment  In  this  case  reserves  the 
question  as  to  the  manner  of  the  distribution 
of  the  surplus  after  the  birth  of  grandchil- 
dren. We  consequently  have  considered  the 
question  of  the  distribution  of  the  surplus, 
only,  during  the  period  that  Intervenes  be- 
tween the  death  of  the  testator  and  the  birth 
of  grandchildren.  While  we  may  differ  In 
the  reasons  given,  the  result  reached  by  us 
Is  the  same  aa  that  by  the  Appellate  Divi- 
sion. 

The  Judgment  should  therefore  be  affirm- 
ed, with  costs  to  all  of  the  parties  appearing 
In  this  court,  payable  out  of  the  surplus  mon- 
'eye  of  the  estate. 

PARKER,  O.  J.,  and  GRAY,  MARTIN, 
VANN,  and  WERNER,  JJ.,  concur.  BART- 
LETT,  J.,  votes  for  nfflrmance-on  the  grounds 
stated  in  the  opinion  of  the  Appellate  Divi- 
sion. 

Judgment  affirmed. 
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IA.NDLOBD    AND    TENANT— DEFECTIVE    PREMISES 
— INJURY.  TO  TENANT— ACTION  FOB  DAM- 
AGES—PLEA  DIN  Q. 

1.  In  an  action  by  a  tenant  agninst  his  land- 
lord to  recover  for  injuries  received  from  the 
fall  of  a  ceiling,  the  coinplniut  alleged  that  de- 
fendant reserved  to  himself  the  control  of  the 
roof  and  ceilings  in  the  building  and  apartment 
occupied  by  plaintiff,  and  that,  by  reason  of  the 
landlord's  negligence  in  permitting  the  roof  of 
such  building  and  the  ceiling  of  the  apartment 
occupied  by  plaintiff  to  be  and  remain  in  a  dnn- 
gerous  condition,  the  plaster  from  the  ceiling 
In  one  of  the  rooms  fell  and  struck  plaintiff  on 
the  head,  causing  the  injuries  complained  of. 
Bald,  that  the  complaint  stated  a  cause  of  ac- 


tion, though  It  did  not  show  how  the  defective 
condition  of  the  roof  caused  the  ceiling  to  fall, 
this  being  a  matter  of  proof,  and  not  of  pleading. 
Parker,  O.  X,  and  Gray  and  Vann,  JJ.,  dis- 
senting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Rosa  Golob  against  Henry  Pa- 
slnky  to  recover  for  personal  injuries.  From 
a  Judgment  of  the  Appellate  Division  of  the 
Supreme  Court  (81  N.  Y.  Supp.  1127),  affirm- 
ing a  final  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.  Reversed,  and  Judg- 
ment of  Special  Term  affirmed. 

Theodore  B.  Chancellor  and  Abraham  Gru- 
ber,  for  appellant  Alvln  C.  Cass  and  Carl 
Schurz  Petrasch,  for  respondent 

CULLEN,  J.  The  action  Is  for  personal 
injuries.  The  complaint  alleges  that  the 
defendant  was  the  owner  of  a  tenement 
house,  In  the  city  of  New  York,  divided  into 
separate  apartments,  one  of  which,  on  the 
upper  floor,  was  rented  by  the  plaintiffs  hus- 
band, and  occupied  by  him  and  his  family. 
It  further  alleges  "that  the  defendant  had 
and  reserved  to  himself  control  of  the  roof 
and  ceilings  in  said  building,  and  apartments) 
therein,  as  well  as  other  parts  and  portions 
of  said  building,  during  all  the  times  herein 
mentioned."  It  la  also  charged  that  the  de- 
fendant negligently  suffered  the  roof  of  the 
said  building,  and  the  ceilings  in  the  plain- 
tiff's apartment,  to  become  and  remain  In  so 
defective  and  dangerous  condition  that  "by 
reason  of  tbe  carelessness  and  negligence  on 
the  part  of  the  defendant  in  permitting  the 
roof  of  said  building  and  the  ceilings  of  said 
apartment  to  be  and  remain  In  a  dangerous 
condition  as  aforesaid,  a  large  piece  of  plas- 
ter or  other  substance  from  tbe  celling  in 
one  of  the  rooms  in  said  apartment  occupied 
by  plaintiff  fell  and  struck  plaintiff-  on  the 
head  and  back."  To  this  complaint  the  de- 
fendant demurred  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause' 
of  action.  Tbe  learned  Judge  at  Special 
Term  overruled  the  demurrer,  holding  that 
while  there  was  no  sufficient  connection 
pleaded  between  the  condition  of  the  roof 
and  the  falling  of  the  ceiling,  tbe  allegation 
that  the  defendant  reserved  control  of  tbe 
celling  was  sufficient  to  render  him  responsi- 
ble for  its  condition.  Tbe  Appellate  Division 
reversed  tbe  judgment  below  on  the  ground 
that  the  liability  of  the  landlord  for  a  breach 
of  bis  covenant  to  repair  was  simply  ex  con- 
tractu for  the  cost  of  tbe  necessary  repairs, 
and  not  ex  delicto  for  injuries  inflicted  there- 
by on  tbe  tenant  or  third  parties.  Schick  v. 
Flelschhauer,  20  App.  Dlv.  210,  49  N.  Y. 
Supp.  9G2.  Tbe  learned  court  conceded  tbe 
rule  which  imposes  liability  on  landlords  for 
negligence  In  maintaining  the  stairs,  halls, 
and  ways  of  passage  over  which  they  retain 
control  and  which  are  used  In  common  by  tbe 
various  tenants  (Dollard  v.  Roberts,  130  N.  Y. 
209,  29  N.  B.  104,  14  L.  B.  A.  238;  Looney  v. 
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McLean,  120  Mass.  33,  37  Am.  Rep.  295),  but 
held  that,  as  the  celling  was  a  part  of  the 
demised  premises,  the  rule  did  not  apply  to 
the  present  case. 

It  will  thus  be  seen  that  the  difference 
of  opinion  In  this  case  relates  not  so  much  to 
the  rules  governing  the  liability  of  landlords 
of  apartment  houses  for  defects  In  their  con- 
dition, as 'It  does  to  the  proper  construction 
of  the  plaintiff's  pleading.  Doubtless  the  de- 
mise of  an  apartment  includes  a  demise  of  the 
ceilings  therein,  and  in  such  a  case  the  lia- 
bility of  the  defendant  would  be  governed  by 
the  ordinary  rule  which  obtains  between 
landlord  and  tenant  But  the  plaintiff  ex- 
pressly alleges  that  the  defendant  "had  and 
reserved  to  himself  control  of  the  roof  and 
ceilings  Is  said  building,  and  apartments 
therein."  This  is  an  allegation  of  fact, 
not  that  the  defendant  covenanted  to  repair' 
the  roof  of  the  building  and  the  ceilings,  but 
that  he  reserved  to  himself  control  of  the 
same;  in  other  words,  that  they  did  not  con- 
stitute a  part  of  the  demised  premises.  It 
may  be  very  Improbable  that  a  landlord  re- 
served or  excepted  the  ceiling  of'  an  apart- 
ment from  a  demise  of  the  apartment,  but, 
unless  it  can  be  said  that  such  a  reservation 
is  impossible  as  a  matter  of  law,  I  do  not  see 
how  the  effect  of  the  plain  and  sped  Be  al- 
legation of  the  complaint  in  this  respect  can 
be  avoided.  But,  however  this  may  be,  there 
Is  no  such  difficulty  with  the  reservation  of 
the  roof.  As  a  matter  of  common  custom 
and  practice  In  apartment  houses,  it  is  not 
demised  to  any  particular  tenant,  but  posses- 
sion and  control  is  retained  by  the  landlord. 
Nor,  so  far  as  the  pleading  Is  concerned,  do 
we  see  any  break  In  the  chain  of  causation 
between  the  negligence  of  the  defendant  In 
respect  to  the  condition  of  the  roof  and  the 
injury  to  the  plaintiff.  The  case  of  Allinger 
v.  McKeown,  30  Misc.  Rep.  275,  63  N.  X. 
Supp.  221,  and  Id.,  50  App.  Div.  628,  04  N. 
I.  Supp.  1131,  cited  by  the  learned  trial 
Judge,  Is  not  in  point  There  the  action  was 
for  personal  Injuries.  It  was  alleged  that  a 
dumb-waiter  or  elevator  In  common  use  by 
all  the  tenants  was  negligently  suffered  to  be- 
come out  of  repair,  and  that  while  the  plain- 
tiff was  at  the  shaft  without  any  fault  on 
her  part,  the  waiter  fell  and  injured  her. 
The  defect  of  the  pleading  in  that  case  lay 
here:  It  did  not  aver  that  the  fall  of  the 
elevator  was  occasioned  by  the  defective 
condition  In  which  it  was  allowed  to  remain 
by  the  defendant  and  for  all  that  was  stated 
in  the  complaint  it  might  have  fallen  from 
the  Independent  act  of  some  third  party  to 
which  its  defective,  condition  did  not  contrib- 
ute. Logically  the  objection  is  well  founded, 
and  had  it  been  taken  by  demurrer,  when 
pleadings  are  to  be  scanned  with  some  strict- 
ness, it  should  have  prevailed.  But  as  it  was 
raised  only  on  the  trial  after  proof  given,  it 
seems  a  little  liberality  by  way  of  permitting 
an  amendment^to  the  complaint  might  well 
have  been  extended  to  the  plaintiff.   There  is 


no  such  defect  in  the  complaint  before  us. 
The  allegation  is  explicit  that  by  the  negli- 
gence- of  the  defendant  the  roof  was  permit- 
ted to  become  dangerous  and  out  of  repair, 
and  that  by  the  dangerous  condition  caused 
by  the  negligence  of  the  defendant  the  plas- 
ter of  the  ceiling  fell  and  Injured  the  plain- 
tiff. How  the  defective  condition  of  the  roof 
caused  the  ceiling  to  fall  was  a  matter  of 
proof,  not  of  pleading. 

The  judgment  of  the  Appellate  Division 
should  be  reversed,  with  costs  In  all  the 
courts,  and  that  of  the  Special  Term  affirm- 
ed, with  leave  to  the  defendant  on  payment 
of  costs,  to  withdraw  demurrer  and  serve  an- 
swer. 

O'BRIEN,  BARTLETT,  and  MARTIN, 
JX,  concur.  PARKER,  C.  X,  and  GRAY  and 
VANN,  JJ.,  dissent  on  opinion  of  PATTER- 
SON, X,  below. 

Judgment  reversed,  etc. 


(70  Oh.  St.  113) 

CINCINNATI,  H.  ft  D.  RY.  CO.  t.  WACH- 
TER. 

(Supreme  Court  of  Ohio.    April  12,  1904.) 

RAILROADS — GRANT  0»   RIGHT  OF   WAY— RIGHTS 
RETAINED  BT  GRANTOR — RIGHT  TO  PRI- 
VATE CROSSING — LIMITATIONS. 

1.  An  instrument  of  writing,  by  which  the  ab- 
solute owner  of  a  tract  of  land  consisting  of  20 
acres  or  more,  releases  to  a  steam  railroad  com- 
pany a  right  of  way  100  feet  in  width  and  pass- 
ing through  said  lands,  leaving  a  portion  there- 
of on  each  side  of  said  right  of  way,  conveys  an 
easement  in  the  land  for  railroad  purposes,  leav- 
ing the  fee,  subject  to  such  servitude,  in  the 
general  owner. 

2.  Among  the  rights  not  granted,  bnt  remain- 
ing in  the  vendor  and  Incident  to  his  title  in  fee. 
is  a  right  to  a  private  crossing  over  such  right 
of  way,  where  the  same  is  necessary  for  the  con- 
venient use  of  his  two  parcels  of  land  lying  on 
each  side,  provided  the  same  can  be  constructed 
and  used  without  unreasonably  interfering  with 
the  use  of  the  right  of  way  by  the  company  for 
railroad  purposes. 

3.  The  possession  of  the  right  of  way  by  the 
railroad  company  for  railroad  purposes  is  not 
adverse  to  the  rights  remaining  in  the  owner  of 
the  fee.  Hence  the  right  to  a  crossing 'is  not 
barred  by  the  statute  of  limitations  of  21  years ; 
and  a  plea  of  the  statute,  which  alleges  that 
"neither  the  plaintiff  nor  any  predecessor  in  ti- 
tle ever  used  any  easement  to  cross  said  right 
of  way,  or  any  private  crossing,  farm  crossing, 
way  of  necessity,  or  way  reserved  by  implica- 
tion over  said  right  of  way  during  said  time." 
does  not  constitute  a  defense  to  a  suit  brought 
by  the  landowner  to  enjoin  the  company  from 
interfering  with  him  in  the  construction  and  use 
of  such  crossing. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Lucas  County. 

Action  by  Clara  F.  Wachter  against  the 
Cincinnati,  Hamilton  & .  Dayton  Railway 
Company  for  an  injunction.  Judgment  for 
plaintiff  was  affirmed  by  the  circuit  court 
and  defendant  brings  error.    Affirmed. 

1 1.  Sae  Railroads,  vol.  11,  Cent  Dig.  I  16S. 
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B.  A.  Hayes,  for  plaintiff  in  error.  Frank. 
O.  Crane,  for  defendant  in  error. 

SPEAR,  a  J.  The  defendant  in  error, 
Clara  F.  Wachter,  is  the  owner  in  fee  of  a 
tract  of  about  20  acres  of  .land,  lying  partly 
in  the  county  of  Wood  and  partly  in  the  coun- 
ty of  Lucas.  The  railroad  of  the  plaintiff  in 
error  passes  through  that  portion  of  the  land 
which  is  situate  in  Wood  county;  its  right 
of  way  extending  in  an  easterly  and  westerly 
direction,  and  being  100  feet  in  width.  The 
parties  derive  their  rights  from  a  common 
source  of  title,  viz.,  Gabriel  Crane,  father  of 
defendant  in  error.  The  conveyance  from 
Gabriel  Crane,  under  which  the  company 
claims,  was  executed  March  20,  1854,  to  the 
predecessor  of  the  present  company,  which 
immediately  took  possession,  and  which  it 
enjoyed  without  interruption  as  a  right  of 
way  of  a  steam  railroad  until  in  the  year 
1863,  when  all  Its  rights  passed  to  the  plain- 
tiff in  error,  which  company  has  had  like  pos- 
session and  use  since.  The  conveyance  by. 
Gabriel  Crane  is  entitled  "Release  of  Right 
of  Way."  It  is  recited  in  the  release  on  the 
part  of  said  Crane  that,  for  the  consideration 
of  $1,200  "and  the  advantages  which  may 
or  will  result  to  the  public  in  general  and 
myself  in  particular  by  the  construction  of 
the  Dayton  & '  Michigan  Railroad,  as  now 
surveyed  or  as  the  same  may  be  finally  lo- 
cated, and  for  the  purpose  of  facilitating  the 
construction  and  completion  of  said  work,  do 
hereby,  for  myself,  my  heirs,  executors,  ad- 
ministrators, and  assigns,  release,  relinquish, 
and  forever  quitclaim  to  the  president  and 
directors  of  the  Dayton  &  Michigan  Railroad 
Company  the  right  of  way  for  so  much  of 
said  railroad  as  may  pass  through  the  fol- 
lowing described  pieces,  parcels,  or  lots  of 
land,  to  wit:  [Here  follows  description.] 
Said  right  of  way  to  be  one  hundred  feet 
wide,  to  extend  across  the  two  pieces  and 
parcels  of  land  above  described.  And  I 
hereby  further  release  and  relinquish  to  the 
president  and  directors  of  the  Dayton  & 
Michigan  Railroad  Company  all  damages, 
right  of  damages,  actions,  and  causes  of  ac- 
tion, whatever,  which  I  may  sustain  or  be 
entitled  to,  by  reason  of  anything  connected 
with  or  consequent  upon  the  location  or  con- 
struction of  said  work,  or  the  repairing 
thereof,  when  finally  established  or  complet- 
ed." There  is  no  reservation  of  any  kind  ex- 
pressed in  the  release.  The  right  of  way 
has  been,  during  all  of  the  time  slope  the 
completion  of  the  road  in  the  year  1854,  used 
In  the  operation  of  a  railroad,  passenger 
trains  running  dally  In  both  directions  at  a 
high  rate  of  speed,  also  freight  trains  at  the 
usual  rate,  and  for  switching  cars,  and  for 
no  other  purpose.  A  fence  has  been  main- 
tained since  about  the  year  18G7  on  the  south- 
east line  of  the  strip,  in  which  there  has 
been  no  opening  by  gate,  or  bars,  or  other- 
wise. No  crossing  has  at  any  time  been  con- 
structed across  said  strip,  nor  has  it  ever 


been  possible.  Plaintiff  cannot  use  a  cross- 
ing in  a  public  street,  road,  lane,  or  highway, 
in  passing  from  her  land  on  one  side  of  the 
defendant's  railroad  to  that  on  the  other  side 
without  great  Inconvenience.  The  plaintiff 
has  occasion  to  cross  the  railroad  at  the 
point  designated  in  her  petition  ouly  during 
the  daytime,  and  the  number  of  trains  pass- 
ing, except  switch  trains,  is  about  14  during 
that  time.  The  plaintiff  has  fulfilled  all  the 
requirements  of  the  statute  as  to  notice  and " 
demand.  Other  facts  appear  in  the  record, 
but -they  are  not  regarded  as  essential  to  an 
understanding  of  the  legal  questions  in- 
volved. 

Upon  this  state  of  facts  was  the  plaintiff 
below  entitled  to  the  relief  prayed  for?  A 
large  portion  of  the  briefs  of  counsel  is  taken 
up  with  a  discussion  of  the  constitutionality 
of  sections  3327,  3328,  Rev.  St,  which  pro- 
vide when  private  crossings  must  be  built, 
and  when  the  landowner  may  build  at  the 
company's  expense;  it  being  claimed  on  the 
part  of  the  plaintiff  in  error  that  those  sec- 
tions undertake  to  authorize  in  effect  the  tak- 
ing of  private  property-  for  private  purposes, 
and  to  deprive  an  owner  of  his  property 
without  due  process  of  law,  and  are  there- 
fore in  conflict  with  the  first  clause  of  sec- 
tion 10  of  article  1  of  our  Constitution,  and 
with  the  third  clause  of  the  first  section  of 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States.  But,  as  we  view 
the  case,  It  is  Unnecessary  to  consider  this 
question  (the  plaintiff  below  not  asking  that 
the  crossing  be  made  at  the  company's  ex- 
pense), and  a  disposition  of  it  is  properly 
postponed  until  a  case  arises  in  which  a  de- 
cision of  it  becomes  necessary. 

Independent  of  the  statute  what  are  the  re- 
spective rights  of  the  parties?  The  right  of 
way  of  the  company  is  an  easement.  Washb. 
on  E.  &  S.  4.  It  is,  using  exact  language, 
a  servitude  imposed  as  a  burden  on  the  laud. 
The  conveyance  from  Crane  in  terms  specifies 
that  it  is  a  "release  of  a  right  of  way," 
and  no  question  is  made,  and  we  presume 
none  can  be,  that  the  right  thus  granted  is 
not  different  from,  nor  greater  than,  that 
which  would  result  from  an  appropriation  pro- 
ceeding under  the  statute.  Piatt  v.  Pernio. 
Co.,  43  Ohio  St  228,  1  N.  E.  420;  Clarke  v. 
R.  L.  &  N.  E.  R.  Co.,  18  Barb.  350.  An  ease- 
ment implies  necessarily  a  fee  in  another,  and 
it  follows  that  it  is  a  right,  by  reason  of  such 
ownership,  to  use  the  land  for  a  special  pur- 
pose, and  one  not  inconsistent  with  the  gen- 
eral property  In  the  land  of  the  owner  of  the 
fee;  his  property  rights,  however,  to  be  ex- 
ercised in  such  way  as  not  to  unreasonably 
interfere  with  the  special  use  for  which  the 
easement  was  acquired.  Bouvier's  Law  Die. 
631;  Clark  v.  Glldden,  60  Vt  702,  15  Atl.  368. 
That  special  purpose  is,  in  the  present  case, 
the  construction  and  operation  of  a  steam  rail- 
road. The  corporation  has  taken  and  holds 
the  property  by  virtue  of  its  power  of  emi- 
nent domain,  and  the  purpose  must  neces- 
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sarily  be  a  public  purpose;  else  there  would 
be  no  power  under  the  Constitution  to  clothe 
the  corporation  with  such  right  Adopting 
the  language  of  Ranney,  J.,  in  Giesy  v.  O,  W. 
&  Z.  E.  E.  Co.,  4  Ohio  St  908,  the  private 
owner  has  yielded  "the  use  of  his  property 
only  to  the  public,  and  Just  so  much,  and  no 
more,  as  will  answer  their  purposes;  the  cor- 
poration being  a  mere  trustee  of  the  interest 
for  their  use,  with  no  power  to  divert  it  to 
any  other  purpose,  or  to  hold  It  one  moment 
longer  than  it  is  made  to  serve  the  uses  for 
which  it  was  appropriated."  It  eanndt  be" 
assumed  that  it  was  the  purpose  of  the  vendor 
in  selling,  or  of  the  vendee  in  buying,  that 
any  estate  different  from  that  which  the  com- 
pany was  by  Its  charter  authorized  to  acquire 
and  use,  would  be  conferred  upon  the  com- 
pany. No  reservation  of  a  right  to  a  cross- 
ing, it  is  true,  was  expressed  in  the  release. 
But  none  was  necessary.  From  the  character 
of  the  paper,  and  the  relation  of  the  parties, 
and  the  nature  of  the  transaction,  such  res- 
ervation springs  out  of  the  contract  and  is  Im- 
plied in  law.  Hence  the  construction  of  a 
crossing  is  not  a  taking  of  the  property  of  an- 
other. It  is  but  the  enforcement  of  a  right 
not  granted,  but  remaining  in  the  vendor. 
Nor  does  the  paragraph  of  the  release  releas- 
ing damages  which  might  arise  by  reason  of 
the  location  or  construction  or  repair  of  the 
work  qualify,  or  in  any  way  affect  this  legal 
conclusion.  The  action  is  not  one  for  dam- 
ages. 

It  is  insisted  in  argument  that  the  case 
presented  a  question  of  common-law  way  of 
necessity,  and  Meredith  v.  Frank,  56  Ohio  St. 
479,  47  N.  K.  656,  Is  cited  to  the  proposition 
that  one  cannot  derogate  from  his  grant  But 
the  conveyance  about  which  the  court  was 
speaking  in  the  case  cited  was  a  deed  in  fee 
simple  purporting  to  convey  all  the  grantor's 
Interest '  and  to  clothe  the  grantee  with  an 
unqualified  and  absolute  title  to  the  laud. 
The  general  rule,  as  stated,  is  recognized  in 
the  above  case,  and  is  conceded,  but  we  have 
an  essentially  different  case.  The  claim  of 
the  plaintiff  below  does  not  derogate  from  the 
release  of  Gabriel  Crane,  but  is  entirely  con- 
sistent with  it 

The  statute  of  limitations  of  21  years  is 
pleaded,  and  is  Insisted  upon.  It  Is  true  that 
more  than  21  years  have  elapsed  since  the 
plaintiff  In  error  went  into  possession,  and 
that  no  demand  for  a  crossing  was  made  un- 
til the  commencement  of  suit  below.  But 
there  is,  as  we  think,  a  complete  answer  to 
that  claim  in  the  fact  that  the  possession  of 
the  corporation  was  not  adverse.  It  was,  on 
the  other  hand,  enjoyed  for  the  purpose  of  an 
easement  only,  and  such  use  is  entirely  con- 
sistent with  the  continued  ownership  and  right 
of  the  owner  of  the  fee.  It  Is  true,  also,  that 
a  fence  was  constructed,  without  gate  or  oth- 
er opening  in  it  some  35  years  since  on  the 
southeast  line  of  the  right  of  way.  This  was, 
however,  after  the  enactment  of  the  fencing 
statute  of  March  25,  1850  (Laws  1859,  p.  G2), 


and  la  clearly  referable  to  the  compulsory 
duty  by  that  statute  enjoined,  and  does  not 
indicate  a  claim  of  adverse  possession.  It  la 
manifest  that  the  plea  of  the  statute,  if  good, 
goes  to  every  right  of  the  owner  of  the  fee. 
If  it  can  be  successfully  urged  against  a  right 
to  a  crossing,  it  can  by  the  same  line  of  rea- 
soning prevail  against  the  right  of  reversion 
in  case  of  abandonment  It  is  not  good 
against  either.  There  was,  therefore,  pre- 
sented to  the  trial  court  the  issue  aa  a  ques- 
tion of  fact  whether  or  not  the  demand  of  the 
plaintiff  for  a  right  to  construct  a  private 
crossing  was  a  reasonable  exercise  of  her 
rights  as  owner  of  the  fee.  The  court  neces- 
sarily had  to  consider  all  the  circumstances, 
and  determine  from  a  consideration  of  the 
whole  case  whether  the  maintaining  of  her 
claim  would  unreasonably  Interfere  with  the 
business  of  the  company  In  operating  its  road. 
If  it  did,  a  denial  of  the  prayer  of  the  peti- 
tion would  follow;  If  It  did  not  a  decree 
granting  the  prayer  would  be  proper.  The 
court  reached  the  latter  conclusion,  and  we 
accept  it  as  settling  the  question  of  fact  and, 
as  a  consequence,  the  rights  of  the  parties. 

The  case  Is  here  treated  somewhat  briefly, 
and  in  the  form  of  statement  rather  than  ar- 
gument and  extended  citation  of  authorities, 
because  it  has  seemed  to  us  that  its  deter- 
mination rests  upon  the  application  of  simple, 
elementary  principles,  well  settled  in  this 
state;  also,  from  the  further  fact  that  all  the 
essential  propositions  were  disposed  of  by  this 
court  adversely  to  the  claim  of  plaintiff  in  er- 
ror In  Railroad  Co.  v.  Mitchell  &  Rowland 
Lumber  Co.,  59  Ohio  St.  607,  54  N.  B.  1107, 
in  which  case  the  Judgment  of  the  circuit 
court  of  Lucas  county,  affirming  that  of  the 
common  pleas,  was  affirmed, .  without  how- 
ever, passing  on  the  validity  of  the-  statute. 
The  original  case  will  be  found  reported  in 
Mitchell  &  Rowland  Lumber  Co.  v.  Railway 
Co.,  6  Dec.  135,  3  Ohio  N.  P.  231. 

The  judgment  of  the  circuit  court  will  be 
affirmed. 

SHAUCK,  CREW,  and  SUMMEBS,  JJ, 
concur. 

(161  Ind.  «42) 
GLENDENNING  v.  SUPEEIOE  OIL  CO. 
et  al. 

(Supreme  Con  it  of  Indiana.    May  13,  1004.) 

MORTGAGE  FORECLOSURE — SALE  OF  PBOPERTT  BT 
CERTIFICATE   HOLDER— ESTOPPEL. 

1.  At  sale  on  foreclosure  of  a  mortgage  on 
lands,  oil  wells,  and  other  oil-producing  struc- 
tures thereon,  plaintiff  became  the  purchaser, 
and  received  a  certificate  of  purchase.  Before 
receiving  a  deed  of  the  property,  plaintiff,  who 
was  in  full  and  absolute  possession,  -sold  to  de- 
fendant, with  the  participation  and  approval  of 
the  mortgagor,  all  the  right  title,  and  interest 
of  plaintiff  in  and  to  the  oil  under  the  land, 
together  with  the  wells  and  other  oil-producing 
structures,  and  put  defendant  in  unquaJificd 
possession.  Held  that,  if  plaintiff's  title  was 
not  complete  at  the  time  of  the  sale,  it  was 
nevertheless  sufficient  to  estop  him.  having  re- 
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ceived  and  retained  the  purchase  price1,  to  re- 
claim the  property  after  obtaining  a  sheriff's 
deed. 

Appeal  from  Circuit  Court,  Jay  County; 
John  M.  Smith,  Judge.  ' 

Action  by  Joseph  Glendenning  against  the 
Superior  Oil  Company  and  others.  Judg- 
ment for  defendants.  Plaintiff  appeals. 
Transferred  from  Appellate  Court  under  sec- 
tion 1337u,  Burns'  Ann.  St  1901.    Affirmed, 

F.  H.  Snyder,  for  appellant.  Daitey,  Sim- 
mons &  Dailey,  for  appellees. 

HADLEY,  J.  The  Logansport  Oil  Compa- 
ny owned  40  acres  of  land  In  Jay  county. 
It  had  constructed  and  had  In  operation  on 
the  land  four  oil  wells.  The  wells  were  of  a 
class  known  in  oil  fields  as  "water  wells"; 
that  is,  wells  In  which  the  inpour  of  salt  wa- 
ter required  constant  pumping  to  recover  oil, 
and  the  continuous  services  of  an  attendant, 
known  as  a  "pumper."  Prior  to  February, 
1890,  said  real  estate  and  oil-producing  struc- 
tures thereon,  consisting  of  wells,  buildings, 
engines,  boilers,  pipes,  tanks,  belts,  and  oth- 
er machinery,  were  sold  by  the  sheriff  on  a 
decretal  order  of  foreclosure  to  one  Neely, 
and  on  February  16,  1899,  Neely,  for  value, 
assigned  the  certificate  of  purchase  to  ap- 
pellant, who  received  and  took  the  absolute 
and  undisputed  possession  of  all  said  land, 
oil  wells,  structures,  and  machinery.  On  the 
next  day  after  his  purchase  of  the  certificate, 
to  wit,  February  17th,  the  Superior  Oil  Com- 
pany (appellee),  upon  the  solicitation  of  ap- 
pellant and  the  Logansport  Oil  Company, 
the  mortgagor,  bought  said  oil  plant  of  ap- 
pellant, under  the  following  agreement:      > 

"State  of  Indiana,  Adams  County,  ss:  For 
value  received  the  undersigned  Joseph  Glen- 
denning of  said  county,  do  hereby  sell,  as- 
sign, transfer  and  set  over  to  the  Superior 
OH  Company,  a  corporation,  all  right,  title, 
and  interest  of  said  Joseph  Glendenning  in 
arid  to  the  oil  and  gas  in  and  under  the  fol- 
lowing described  real  estate  In  Jay  county, 
State  of  Indiana,  to-wit:  the  south  west 
quarter  of  the  north  west  quarter  of  section 
two  (2)  In  township  twenty-four  (24)  north, 
range  thirteen  east,  together  with  all  en- 
gines, boilers,  pipes,  tanks,  belts,  oil  wells 
and  such  buildings  as  have  been  erected 
especially  for  the  production  of  oil,  and  all 
tools,  machinery  and  personal  property  used 
In  the  production  and  pumping  of  oil,  and 
now  on  said  land. 

"In  Witness  Whereof,  the  said  Joseph 
Glendenning  has  hereunto  set  his  hand  and 
seal  this  17th  day  of  February,  1899. 

"Joseph  Glendenning.  [Seal.] 
"State  of  Indiana,  Adams  County,  ss.: 
Personally  appeared  before  me,  William 
Drew,  a  Notary  Public  within  and  for  said 
county,  the  above  named  Joseph  Glenden- 
ning, who  acknowledged  the  execution  of  the 
above  assignment. 

'Witness  my  name  and  Notarial  Seal. 
"William  Drew,  Notary  Public." 
70  N.E.-02 


Upon  the  execution  of  said  agreement  ap- 
pellee paid  appellant  as  the  consideration 
for  said  purchase  91,400  cash,  and  thereupon 
appellant  put  appellee  in  the  full  and  com- 
plete possession  of  all  said  wells  and  oil- 
producing  structures  and  appliances.  In  a 
few  days  thereafter,  to  wit,  March  6,  1899, 
appellant  demanded  and  received  from  the 
sheriff,  by  virtue  of  said  certificate  of  pur- 
chase, a  deed  conveying  to  him  the  title  to 
said  mortgaged  premises.  At  the  time  of 
said  foreclosure  and  sale,  and  at  the  time  of 
the  sale  of  said  oil  plant  by  appellant  to  ap- 
pellee (February  17,  1899),  the  said  wells 
were,  and  continued  to  the  commencement 
of  this  suit  (April  14,  1900),  to  produce  a 
large  amount  of  oil.  Appellant,  who  was  the 
plaintiff  below,  brought  this  action  for  pos- 
session of  said  premises,  for  mesne  profits, 
and  for  waste  In  taking  and  removing  from 
the  premises  500  barrels  of  oil,  and  made 
the  Superior  Oil  Company,  James  Hardison, 
and  Earl  Weist,  defendants.  The  defendant 
Oil  Company  answered  ownership  and  right- 
ful possession  of  the  oil  plant  as  above  set 
forth,  and  disclaimer  of  possession,  or  claim 
of  right  of  possession,  to  the  premises  fur- 
ther than  was  awarded  by  the  plaintiff  and 
is  absolutely  necessary  to  the  enjoyment  of 
its  right  to  mine  the  oil  thereunder.'  The 
defendant  Weist  answered  that  he  is  the 
company's  pumper  in  charge  of  the  wells,  is 
the  servant  of  the  company,  and  has  no  pos- 
session of  the  premises  except  that  he  man- 
ages the  pumps  and  resides  in  the  dwelling 
bouse  that  was  erected  on  the  premises  for 
that  purpose  and  is  a  part  of  the  oil  plant. 
The  answer  of  the  defendant  Hardison  Is 
that  he  is  the  manager  of  the  defendant  oil 
company,  and  has  never  had  or  claimed  any 
possession  on  his  own  account,  or  In  any 
other  way  or  manner  than  as  manager  for 
appellee.  Appellant's  demurrer  to  the  sepa- 
rate answers  having  been  overruled,  he  re- 
fused to-  plead  further,  and  judgment  was 
rendered  against  him  for  costs.  The  only 
question  presented  Is  the  sufficiency  of  the 
answers,  which  were  substantially  identical. 

The  question,  in  a  nutshell,  is,  can  appel- 
lant repudiate  bis  contract,  keep  the  $1,400 
he  received  for  the  gas  plant,  and  dispossess 
appellee  of  the  property  and  rights  convey- 
ed? Appellant  contends  that,  because  he 
held  only  the  sheriff's  certificate  of  purchase 
for  the  property  on  February  17th,  nothing 
passed  to  appellee  oil  company  by  the  con- 
tract of  that  date,  and  that  the  title  he  sub- 
sequently acquired  by  the  sheriff's  deed  did 
not  inure  to  appellee's  benefit.  We  deem  it 
unprofitable  to  enter  upon  a  discussion  of  the 
legal  force  of  a  certificate  of  purchase,  or  the 
relative  rights  of  the  holder  and  one  entitled 
to  redeem  in  the  class  of  property  Involved, 
as  we  are  Invited  to  do,  for,  whatever  might 
be  said  upon  these  subjects,  certain  simple 
and  fundamental  principles  would  at  last  be 
found  controlling. 

A  demurrer  admits  the  truth  of  all  facts 
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pleaded.  It  Is  alleged  In  the  oil  company's 
answer  that  It  purchased  the  oil  plant  of  ap- 
pellant upon  the  request  of  the  mortgagor, 
the  person  entitled  to  redeem;  that  at  the 
time  of  the  sale  appellant  was  In'  fall  and 
absolute  possession,  and  put  appellee  In  un- 
qualified possession  pursuant  to  the  contract. 
The  right  of  property  and  the  right  to  sell 
the  same  was  at  the  time  exclusively  vested 
in  the  Logansport  Oil  Company,  mortgagor, 
and  appellant,  as  holder  of  the  certificate  of 
purchase.  The  sale  to  appellee  was  made 
with  the  participation  and  approval  of  both. 
The  contract  recites  the- sale  and  transfer  to 
appellee  oil,  company  of  all  the  right,  title, 
and  interest  of  appellant  in  and  to  all  the 
oil  and  gas  under  the  described  40  acres,  to- 
gether with  all  the  engines,  boilers,  pipes, 
tanks,  belts,  oil  wells,  and  such  buildings  as 
have  been  erected  for  the  production  of  oil, 
and  all  tools,  machinery,  and  personal  prop- 
erty used  in  the  production  and  pumping  of 
oil,  and  now  on  the  land.  At  the  moment 
the  contract  was  executed,  appellant  at  least 
had  such  a  right  and  Interest  In  the  prop- 
erty as  two  weeks  later,  without  any  addi- 
tional act  or  consideration  on  his  part,  ripen- 
ed into  such  an  estate  as  entitled  him  to 
demand  and  receive  a  conveyance  of  the  ab- 
solute legal  title.  And,  if  his  title  was  not 
complete  at  the  time  of  the  sale,  it  was,  as 
to  him,  with  the  price  in  his  pocket,  suffi- 
cient to  estop  him  from  reclaiming  it 

The  answer  of  appellee  Weist  alleges  that 
he  is  the  pumper  in  charge  of  said  wells,  as 
the  servant  of  the  oil  company,  and  has  no 
possession  of  the  premises,  except  that  he 
operates  the  pumps  and  resides  in  the  house 
constructed  on  the  land  as  a  part  of  the  oil 
plant 

The  answer  of  Hardlson  avers  that  he  has 
no  possession  of  the  land,  and  no  Interest  in 
the  property,  except  as  manager  of  appellee 
Superior  Oil  Company. 

We  think  both  these  answers  were  good 
as  against  a  demurrer. 

We  find  no  error  in  the  record.  Judgment 
ifflrmed. 


(162  Ind.  564) 

HOOP  t.  AFFLECK  et  al 
(Supreme  Court  of  Indiana.    May  10, 1904.) 

nrroxicATiHa  liquors — constitutional  law 

—  PRIVILEGES  AND  IMMUNITIES  —  JUDICIAL 
POWER— APPLICATION  FOB  LICENSE  —  BEMON- 
8TBANCE. 

1.  Burns'  Ann.  St  1001,  |  7283i,  providing 
that  if  a  remonstrance  signed  by  a  majprity  of 
the  voters  of  a  township  be  filed  against  the 
granting  of  an  application  for  a  liquor  license, 
no  such  license  shall  be  granted,  is  not  violative 
of  Const,  art  7,  §  1,  providing  that  all  Judicial 
power  shall  be  vested  in  a  supreme  and  circuit 
and  such  other  courts  as.  the  General  Assembly 
may  establish. 

2.  Const,  art  1,  {  23,  declares  that  there  shall 
not  be  granted  to  any  citizen  or  class  privileges 
or  immunities  which,  on  the  same  terms,  shall 
not  be  equally  open  to  all  citizens.  The  Nichol- 
son Law,  Act  1885,  p.  251,  c  127,  f  0,  Burns' 


Ann.  St  1901,  f  72831,  provides  that  If,  on.  ao 
application  for  a  license  to  sell  liquor,  a  ma- 
jority of  the  voters  of  the  township  filed  a  re- 
monstrance, no  application  shall  oe  granted. 
Held,  that  the  fact  that  the  name  of  each  per- 
son affixed  to  a  remonstrance,  was  signed  by  one 
person,  in  pursuance  of  authority  vested  in  him 
by  a  power  of  attorney  executed  by  all  thorn 
whose  names  appeared,  did  not  render  the  opera- 
tion of  section  7283i  violative  of  the  Constitu- 
tion, on  the  ground  that  the  applicant  did  not 
have  an  equal  chance  of  success  with  an  appli- 
cant confronted  by  a  personally  signed  remon- 
strance. 

Appeal  from  Circuit  Court,  Marlon  County; 
H.  O.  Allen,  Judge.  . 

Application  by  James  Hoop  for  a  license 
to  sell  intoxicating  liquors  In  the  town  of 
Acton.  From  a  Judgment  of  the  circuit 
court  sustaining  the  action  of  the  board  of 
commissioners  in  refusing  to  strike  a  remon- 
strance from  the  flies,  the  applicant  appeals. 
Affirmed. 

Baker  &  Daniels  and  Evans  Woolen,  for 
appellant  a  J.  Orblson  and  Eli  F.  Bitter, 
for  appellee. 

HADLEY,  J.  The  appellant  filed  with  the 
board  of  commissioners  of  Marion  county  his 
application  for  a  license  to  sell  Intoxicating 
liquors  In  the  town  of  Acton.  There  was 
timely  filed  with  the  auditor  a  remonstrance 
against  the  Issuance  of  a  license  to  the  appel- 
lant signed  by  divers  legal  voters  of  the 
township.  The  name  of  each  person  affixed 
to  the  remonstrance  was  signed  by  S.  L.  Ar- 
nold, In  pursuance  of  authority  vested  in  him 
by  a  written  power  of  attorney  executed  con- 
jointly, but  severally,  by  all  the  persona 
whose  names  appeared  to  the  remonstrance. 
Appellant's  motion  to  strike  said  remon- 
strance from  the  files  was  overruled.  The 
board,  having  considered  the  same  and 
found  it  contained  the  signatures  of  72  more 
than  a  majority  of  all  the  legal  voters  of  the 
township,  thereupon  refused  to  consider  ap- 
pellant's application  for  license.  Whereup- 
on appellant  appealed  to  the  Marion  circuit 
court  and  upon  a  trial  therein  there  was  a 
finding  and  Judgment  against  him  for  costs, 
from  which  latter  Judgment  this  appeal  is 
prosecuted. 

The  Judgment  of  the  lower  court  is  assail- 
ed upon  the  ground  that  section  9,  c.  127,  p. 
251  of  the  act  of  1895,  commonly  known  as 
the  "Nicholson  Law,"  being  section  72831, 
Burns'  Ann.  St  1901,  contravenes  section  1, 
art  7,  and  section  23,  art  1,  of  the  state  Con- 
stitution. It  is  argued  that  the  power  of 
voters  to  defeat  an  application  for  license 
by  filing  a  remonstrance  under  said  section 
72831  amounts  to  the  clothing  of  a  class  of 
citizens  with  judicial  power,  In  violation  of 
section  1,  art  7,  of  the  Constitution,  which 
provides  that  all  judicial  power  shall  be 
vested  In  a  supreme,  circuit  and  such  other 
courts  as  the  General  Assembly  may  estab- 
lish. The  power  to  confer  or  defeat  juris- 
diction Is  legislative,  and  not  judicial.  The 
board  of  commissioners,  being  a  creature  of 
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the  Legislature,,  has  only  such  judicial  power 
or  Jurisdiction  as  that  body  has  seen  proper 
to  give,  and  may  exercise  that  given  only 
upon  the  terms  and  conditions  prescribed. 
Under  the  Nicholson  law  the  board  of  com- 
missioners Is  empowered,  as  a  court,  to  take 
cognizance  of  an  application  for  license.  If 
it  finds  that  proper  notice  has  been  given, 
it  must  then  take  up  the  question  of  a  re- 
monstrance. If  It  is  found  that  one  has 
been  timely  filed,  it  then  becomes  its  duty, 
under  the  law,  to  inquire  and  decide  whether 
such  remonstrance  is  in  proper  form  and 
substance,  and  executed  by  a  majority  of  the 
legal  voters  of  the  particular  district  The 
authority  to  inquire  and  decide  is  both  judi- 
cial power  and  jurisdiction.  If  it  is  found 
that  the  remonstrance  la  in  due  form  and 
adequately  signed,  the  finding,  ipso  facto, 
defeats  the  further  jurisdiction  of  the  board 
in  the  same  sense  that  an  affirmative  finding 
on  a  plea  in  abatement  will  defeat  jurisdic- 
tion. The  execution  and  presentation  of  a 
remonstrance  is  in  no  sense  the  exercise  of 
judicial  power.  It  amounts  to  nothing  more 
than  the  proving  or  establishing  of  a  fact, 
as  against  which  the  General  Assembly  has 
said  the  commissioners  shall  have  no  power 
to  proceed.  State  v.  Gerhardt,  145  Ind.  439, 
44  N.  &  469,  33  L.  R.  A.  313;  Cochell  v. 
Reynolds,  156  Ind.  14,  58  N.  E.  1029;  Ludwig 
v.  Cory,  158  Ind.  682,  64  N.  E.  14. 

We  decided  in  Boomershlne  v.  TJllne,  159 
Ind.  500,  65  N.  B.  513, 'that  section  9  does  not 
grant  special  privileges  in  violation  of  sec- 
tion 23,  art  1,  of  the  Constitution,  since  all 
applicants  are  subject  to  the  same  condi- 
tions; but  it  is  here  contended  that  the  ap- 
plicant who  is  confronted '  with  a  remon- 
strance signed  by  an  omnibus  power  of  at- 
torney, as  in  this  case,  has  not  an  equal 
chance  of  success  with  an  applicant  con- 
fronted by  a  personally  signed  remonstrance; 
that  the  former's  opportunity  to  secure  a 
hearing  is  less,  and  the  trouble  and  expense 
to  -which  he  is  subjected  by  reason  of  un- 
fairness and  fraud  of  remonstrators  is  great- 
er, than  the  applicant  who  must  contest 
against  remonstrances  personally  signed,  and 
thus  all  applicants  are  not  on  an  equal  foot- 
ing, or  enjoy  equal  privileges  and  immunities 
under  the  law.  Legislation  must  reach  a 
much  higher  state  of  perfection  than  it  has 
attained,  or  is  likely  to  attain,  before  it  will 
secure  to  disputing  litigants  under  its  provi- 
sions perfect  equality  of  fairness,  and  undei 
the  present  state  of  legislative  liability  to 
err,  and  difficulty  in  suppressing  craftiness 
in  contending  litigants,  we  must  hold  the 
Constitution,  satisfied  with  a  law  framed  in 
such  terms  as  grant  to  all  citizens  equal 
privileges  and  immunities  upon  the  same 
terms,  upon  the  assumption  that  all  proceed- 
ings under  it  will  be  fairly  and  impartially 
conducted.  We  are  not  informed  by  the  rec- 
ord, and  we  do  not  know  as  a  matter  of  law, 
that  the  applicant  confronted  by  a  remon- 
strance'signed  by  an  omnibus  power  of  at- 


torney has  an  unequal  chance  with  the  ap- 
plicant who  contests  against  a  remonstrance 
personally  signed. 
Judgment  affirmed. 


(162  Ind.  667; 
UNION  TRACTION  CO.  OP  INDIANA  v. 
FORST. 

(Supreme  Court  of  Indiana.    May  10,  1904.) 

APPEAL — CONFESSION    OF    ERROBS— - FAILURE    OF 
APPELLEE  TO  FILE  BRIEF — BEVEBSAL. 

1.  Where  appellant  advances  much  argument 
and  cites  many  authorities  to  establish  its  as- 
signment of  error,  and  asserts  that  the  question 
presented  was  one  which  has  not  been  decided 
by  either  the  Supreme  or  the  Appellate  Court, 
and  for  over  10  months  after  the  filing  of  ap- 
pellant's brief  appellee  fails  to  file  any  brief 
or  to  offer  any  excuse  for  his  neglect,  he  will 
be  deemed  to  have  confessed  the  error  assigned 
by  appellant,  and  the  judgment  will  be  reversed 
for  his  neglect. 

Appeal  from  Circuit  Court,  Huntington 
County ;  J.  C.  Branyan,  Judge. 

Action  by  the  Union  Traction  Company  of 
Indiana  against  Alfred  Forst  as  executor  of 
the  last  will  and  testament  of  S.  Font  de- 
ceased. From  a  judgment  for  defendant 
plaintiff  appeals.  Transferred  from  the  Ap* 
pellate  Court  under  Burns'  Ann.  St  1901,  i 
1337u.    Reversed. 

J.  A.  Van  Osdol  and  Spencer  &  Branyan, 
for  appellant 

JORDAN,  J.  Appellant  prosecuted  this  ac- 
tion in  the  lower  court  to  set  aside  the  pro- 
bate of  the  last  will  and  testament  of  Sarah 
Forst  and  to  revoke  and  cancel  letters  tes- 
tamentary issued  therein  to  appellee,  Alfred 
Forst  Appellee  demurred  to  the  complaint 
upon  two  grounds:  (1)  Want  of  capacity 
of  the  plaintiff  to  sue;  (2)  insufficiency  of 
facts.  The  court  appears  to  have  sustained 
the  demurrer  upon  both  grounds,  and,  upon 
appellant's  refusal  to  further  plead,  judg- 
ment was  rendered  against  it  on  demurrer. 
The  transcript  was  filed  on  March  28,  1903, 
and  the  cause  was  submitted  on  April  27th. 
Appellant  filed  its  brief  on  June  25,  1903. 
Ten  months  and  over  have  elapsed  since  that 
date,  but  appellee  has.  wholly  failed  to  file 
any  brief  or  to  offer  any  excuse  for  his  neg- 
lect 

.  Much  argument  is  advanced  and  many  au- 
thorities cited  by  counsel  for  appellant  to 
establish  the  assignment  that  the  court  erred 
in  sustaining  the  demurrer  to  its  complaint. 
Its  counsel  assert  that  the  question  presented 
is  one  which  has  not  been  decided  either  by 
this  or  the  Appellate  Court  By  reason  of 
the  failure  of  appellee  to  file  a  brief  in  the 
appeal,  we  are  left  wholly  unaided,  so  far  as 
he  is  concerned,  in  the  determination  of  the 
questions  presented.  His  neglect  therefore, 
under  the  circumstances,  must  be  deemed  to 
be  a  confession  of  the  error  assigned  by  ap- 

[  1.  ,Sm  Appeal  and  Error,  vol.  3,   Cent.   Dig.   1 


3110. 


Digitized  by 


Google 


960 


70  NORTHEASTERN  REPORTER. 


Ond. 


pellant,  and  accordingly  operates  to  reverse 
the  Judgment  Berkshire  v.  Caley,  157  Ind. 
1,  60  N.  E.  696;  Neu  v.  Town  of  Bourbon, 
157  Ind.  476,  62  N.  E.  7;  People's  Nat  Bank, 
etc.,  t.  State,  159  Ind.  353,  65  N,  E.  6;  Moore 
t.  Zumbrum  (at  this  term)  70  N.  B.  800.  See, 
also,  authorities  cited  in  3  American  Digest 
(Century  Ed.)  col.  938,  {  3110. 

Without  considering  the  questions  present- 
ed, the  judgment  below  Is  reversed,  and  the 
ruling  on  demurrer  vacated  at  the  cost  of 
appellee,  without  prejudice  to  either  party, 
and  the  cause  is  remanded  to  the  lower  court 
for  further  proceedings. 


062  Ind.  668) 
BROOKS,  Clerk,  et  al.,  v.  STATE  ez  rel. 
SINGER. 

(Supreme  Court  of  Indiana.    May  11,  1904.) 

STATES  —  MEMBERS  OF  LEGISLATURE  —  APPOR- 
TIONMENT— CONSTITUTIONALITY  OF  STATUTE— 
JUDICIAL  QUESTION— BIGHT  TO  MAINTAIN  AC- 
TION—PASTIES  DEFENDANT. 

1.  Whether  the  discretion  in  apportioning  Sen- 
ators and  Representatives  vested  in  the  Legisla- 
ture has  been  abused  by  being  exercised  in  de- 
fiance of  the  constitutional  limitations  thereon 
is  a  judicial  question. 

2.  A  male  inhabitant  of  the  state,  over  the  age 
of  21,  may  sue  to  test  the  constitutionality  of  a 
statute  apportioning  Senators  and  Representa- 
tives, though  the  wrong  complained  of  does  not 
exist  in  his  own  senatorial  or  representative  dis- 
trict 

8.  The  only  defendants  necessary  to  an  action 
to  test  the  constitutionality  of  an  act  appor- 
tioning Senators  and  •  Representatives  are  the 
clerk,  sheriff,  and  auditor  of  the  county  in 
which  the  suit  is  brought 

4.  Acts  1903,  p.  358,  c.  206,  apportioning  Sen- 
ators and  Representatives  in  an  unnecessarily 
unequal  manner,  violates  Const  §§  2-6,  provid- 
ing that  the  Senate  shall  not  exceed  50,  nor  the 
House  of  Representatives  100,  members,  who 
shall  be  chosen  by  the  electors  of  the  represen- 
tative counties  or  districts  into  which  the  state 
may  from  time  to  time  be  divided;  that  the 
General  Assembly  shall  every  6  years  cause  an 
enumeration  to  be  made  of  all  the  male  in- 
habitants over  21  years  old;  that  the  number 
of  Senators  and  Representatives  shall  be  ap- 
portioned among  the  several  counties  according 
to  the  number  of  such  inhabitants;  and  that  a 
senatorial  or  representative  district,  where  in- 
cluding more  than  one  county,  shall  be  composed 
of  contiguous  counties,  and  no  county,  for  sen- 
atorial apportionment,  shall  ever  be  divided. 

Appeal  from  Circuit  Court,  Ripley  County; 
Willard  New,  Judge. 

Mandamus  by  the  state  of  Indiana,  on  the 
relation  of  James  Singer,  against  Absalom  J. 
Brooks  and  others.  From  a  judgment  award- 
ing a  peremptory  writ  respondents  appeal. 
Affirmed. 

R.  A.  Cregmile  and  W.  G.  Mitchell,  for  ap- 
pellants. S.  M.  Ralston,  Dan  Simms,  Nich- 
olas Cornett,  A.  G.  Smith,  J.  W.  Kern,  T.  P. 
Davis,  G.  V.  Menzies,  M.  A  Ryan,  Lincoln 
Dixon,  and  Bernard  Korbly,  for  the  State. 

DOWLING,  JT.  This  suit  was  brought  in 
the  name  of  the  state,  on  the  relation  of 
James  Singer,  who  1b  described  In  the  com- 


plaint as  a  resident  of  Ripley  county,  and  m 
qualified  voter  thereof,  against  the  clerk, 
sheriff,  and  auditor  of  Ripley  county,  for  an 
alternative  writ  of  mandate  requiring  each 
of  these  officers  to  show  cause  why  he  should 
not  be  compelled  to  perform  the  duties  im- 
posed upon  him  by  law  in  regard  to  the  elec- 
tion of  Senators  and  Representatives  to  be 
held  on  Tuesday,  November  8,  1904,  under 
the  act  of  February  25,  1897,  fixing  the  num- 
ber of  Senators  and  Representatives  to  the 
General  Assembly  of  the  state  of  Indiana, 
and  to  apportion  the  same  among  the  several 
counties  of  this  state.  Acts  1897,  p.  65,  c  51. 
The  real  purpose  of  the  action  was  to  obtain 
a  decision  of  this  court  upon  the  question  of 
the  constitutionality  of  the  apportionment 
act  of  1903  (Acts  1903,  p.  358,  c.  206).  The 
appellants,  who  were  the  defendants  below, 
waived  the  issuing  and  service  of  the  alter- 
native writ  and  demurred  to  the  complaint. 
Their  demurrer  was  overruled,  and,  upon 
their  failure  to  plead  further,  judgment  was 
rendered  on  the  demurrer  In  favor  of  the 
appellee.  From  that  judgment  the  defend- 
ants below  appeal,  and  the  error  assigned  Is 
the  ruling  on  the  demurrer. 

The  complaint  alleges  that  the  plaintiff  Is 
a  resident,  a  citizen,  and  a  voter  of  Ripley 
county,  and  that  the  three  persons  named  as 
defendants  are,  respectively,  the  clerk  of  the 
circuit  court,  and  the  sheriff  and  auditor  of 
said  Ripley  county;  that  by  the  act  of  the 
General  Assembly  of  the  state  of  Indiana  ap- 
proved February  25,  1897,  it  was  provided 
that  the  General  Assembly  of  said  state 
should  consist  of  50  Senators  and  100  Repre- 
sentatives, and,  among  other  things,  that  the 
county  of  Ripley  should  constitute  a  repre- 
sentative district;  that  an  election  for  mem- 
bers of  the  General  Assembly  of  said  state 
will  be  held  on  Tuesday,  November  8,  1904, 
and  that  tinder  the  said  act  one  Representa- 
tive should  be  elected  in  the  representative 
district  composed  of  the  said  county  of  Rip- 
ley; that  the  relator  made  a  demand  on  the 
defendant  AbBalom  J.  Brooks,  clerk  of  the 
circuit  court  of  said  county  of  Ripley,  more 
than  20  days  before  the  said  election,  that 
said  clerk  should  certify  to  the  sheriff  of  said 
Ripley  county  that  one  Representative  In  the 
said  representative  district  composed  of  said 
Ripley  county  is  to  be  elected;  that  said  re- 
lator also  made  a  demand  upon  the  defend- 
ant Henry  Voss,  sheriff  of  said  county,  that 
he,  as  such  sheriff,  should  give  15  days'  no- 
tice of  the  election  of  such  Representative  at 
said  general  election,  by  posting  at  the  usual 
places  of  holding  elections  in  his  said  county 
a  copy  of  the  certificates  of  said  election  so 
demanded  by  the  relator  to  be  issued  by  the 
clerk  of  said  county  when  the  same  should 
be  received  by  said  sheriff,  and  by  one  publi- 
cation thereof  in  a  newspaper  of  general  cir- 
culation in  his  said  county,  if  any  there  be. 
and  that  the  said  sheriff  should  also  deliver 
a  copy  of  said  certificate  to  the  township 
trustee  of  each  township  within  said  county; 
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that  the  said  relator  had  made  a  demand 
upon  the  defendant  Nicholas  Volz,  auditor 
of  said  county,  that  he  should  make  out  and 
cause  to  be  delivered  to  the  duly  appointed 
inspectors  of  election  for  the  several  pre- 
cincts of  said  county,  at  least  10  days  prior 
to  the  time  of  holding  said  general  election, 
a  suitable  number  of  blank  forms,  pollbooks, 
and  election  returns,  with  proper  captions, 
forms  of  oaths,  certificates,  and  tally  papers, 
to  be  used  by  the  election  ofllcers  of  said  pre- 
cincts at  said  election  to  properly  register, 
certify,  and  return  the  votes  cast  for  the 
election  of  said  Representative,  but  that  each 
of  said  ofllcers  wholly  refused  and  refuses  to 
comply  with  such  demand,  claiming  and  as- 
serting that  the  said  act  of  February  25, 
1897,  expired  by  limitation,  because  enacted 
prior  to  the  enumeration  of  the  male  inhab- 
itants of  the  state  of  Indiana,  over  the  age  of 
21  years,  taken  pursuant  to  law  in  the  year 
1901  (Laws  1901,  p.  626,  c.  227),  and  that  the 
same  was  repealed  by  an  act  fixing  the  num- 
ber of  Senators  and  Representatives  to  the 
General  Assembly  of  this  state,  and  to  appor- 
tion the  same  among  the  several  counties  of 
this  state,  approved  March  9,  1908,  and  that 
said  ofllcers  give  out  and  threaten  that  they 
will  proceed  to  perform  their  said  duties  ac- 
cording to  said  last-named  act  alone;  that 
the  said  act  of  March  9,  1903,  is  in  conflict 
with  the  fourth  and  fifth  sections  of  article 
4  of  the  Constitution  of  the  state  of  Indiana, 
for  the  reasons  that  In  the  year  1901  an  enu- 
meration of  the  male  Inhabitants  of  said 
state,  over  the  age  of  21  years,  was  taken 
under  the  authority  and  by  the  direction  of 
the  General  Assembly,  as  required  by  the 
Constitution  (the  enumeration  referred  to  Is 
then  set  out  In  the  complaint,  the  total  be- 
ing 684,346);  that  It  became  the  duty  of  the 
General  Assembly  at  Its  session  next  follow- 
ing such  enumeration,  to  wit,  the  sixty-third 
regular  session,  to  fix  the  number  of  Sena- 
tors, not  exceeding  60,  and  Representatives, 
not  exceeding  100,  and  apportion  them 
among  the  several  counties  according  to  the 
number  of  male  Inhabitants  above  21  years 
of  age,  as  shown  by  said  enumeration,  and 
that  at  said  session  the  said  General  Assem- 
bly did  attempt  to  discharge  its  duty  under 
the  Constitution  by  passing  the  said  act  of 
March  9,  1903;  that,  In  apportioning  tbe 
Senators  and  Representatives  upon  tbe  basis 
of  the  enumeration  of  1901,  each  senatorial 
district  should  have  contained  13,886  male 
Inhabitants  above  the  age  of  21  years,  as 
nearly  as  reasonably  possible,  and  that  each 
representative  district  should  have  contained 
6,943  male  Inhabitants  above  the  age  of  21 
years,  as  nearly  as  reasonably  possible  (the 
apportionment  made  by  the  act  of  1903  is 
next  set  out);  that  by  said  act  of  March  9, 
1903,  46  counties  are  formed  Into  20  dis- 
tricts, to  each  of  which  1  Senator  Is  appor- 
tioned; that  10  of  said  districts,  composed  of 
28  counties,  contained,  by  said  enumeration 
of  1901,  169,767  male  inhabitants  above  the 


age  of  21  years,  while  the  other  10  of  said 
districts,  composed  of  18  counttes7  contained, 
by  said  enumeration,  only  '117,369  such  in- 
habitants; that  no  other  senatorial  represen- 
tation Is  given  by  said  act  to  any  of  the  coun- 
ties contained  in  said  first-mentioned  dis- 
tricts, and  that  by  such  apportionment  the 
senatorial  representation  of  42,389  male  In- 
habitants above  the  age  of  21  years  of  said 
districts,  being  3  Senators,  with  a  fraction 
over,  of  470,  Is  wrongfully  denied  to  the 
counties  contained  In  said  10  districts,  and  is 
given  to  said  counties  contained  in  said  10 
districts,  whereby  their  representation,  which 
should  be  but  8  Senators,  is  Increased  to  10, 
and  the  representation  of  the  counties  con- 
tained In  the  first  mentioned  10  districts  Is 
reduced  to  10,  when  of  right  it  should  be  11. 
The  names  of  the  counties  composing  the 
said  20  senatorial  districts  are  next  set  out, 
with  tbe  number  of  male  inhabitants  above 
21  years  of  age  in  each  district,  as  shown  by 
said  enumeration,  with  the  excess  of  such 
Inhabitants  in  each  of  the  first  10  districts 
over  each  of  those  In  the  second-mentioned  10 
districts.  Tbe  complaint  then  charges  that 
by  the  act\of  March  9,  1903,  the  counties  of 
Switzerland,  Ohio,  Dearborn,  and  Franklin, 
whose  male  inhabitants  over  the  age  of  21 
years,'  according  to  the  said  enumeration, 
was  16,652,  being  more  than  the  senatorial 
unit,  and  which  by  reason  thereof  were  en- 
titled to  have  one  Senator  apportioned  to 
them,  were  denied  such  Senator,  and  were 
united  with  the  county  of  Union  for  the  elec- 
tion of  one  Senator,  the  district  so  constitut- 
ed bavlng  an  excess  over  the  senatorial  unit 
of  3,889;  that  by  the  said  act  of  March  9, 
1903,  the  counties  of  Ohio,  Dearborn,  Frank- 
lin, and  Union,  whose  male  Inhabitants  over 
the  age  of  21  years,  by  said  enumeration, 
were  14,345,  being  more  than  the  senatorial 
unit,  and  which  by  reason  thereof  were  en- 
titled to  have  one  Senator  apportioned  to 
them,  were  denied  such  Senator,  and  were 
united  with  the  county  of  Switzerland  for 
the  election  of  one  Senator,  such  district 
having  an  excess  of  3,829;  that  included  in 
the  second-mentioned  districts  are  5  districts, 
each  of  which  is  given  a  Senator,  although 
each  of  said  districts  lacks  more  than  2,000 
inhabitants  of  possessing  the  senatorial  unit, 
while  the  counties  of  Switzerland,  Ohio, 
Dearborn,  and  Franklin,  which  themselves 
possessed  1,766  more  than  the  unit  of  a  Sen- 
ator, are  denied  a  Senator;  that  said  5  dis- 
tricts, and  2  other  districts  not  heretofore 
named,  are  given  Senators  by  said  act  of 
March  9,  1903,  while  each  of  said  districts 
lacks  the  senatorial  unit,  as  follows  (the 
names  of  the  counties  comprising,  these  sev- 
en districts  are  set  out,  with  the  deficiency 
in  each  district);  that  Wayne  county,  which 
is  contiguous  to  Union,  is  given  a  Senator, 
although  lacking  the  2,599  inhabitants  nec- 
essary to  constitute  the  senatorial  unit;  that 
by  said  act  of  March  9,  1903,  40  counties  are 
formed  into  26  districts,  to  each  of  which  one 
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Representative  Is  apportioned;  that  such  dis- 
tricts, as  t&r  as  composed  of  counties  entitled 
to  any  representation  therein,  are  made  up  of 
counties  otherwise  wholly  unrepresented  in 
the  apportionment  for  Representatives,  and 
counties  having  an  excess  over  the  represent- 
ative unit,  which  excess  is  otherwise  repre- 
sented, and  is  alone  entitled  to  representation 
in  said  districts;  that  13  of  said  districts, 
composed  of  24  counties,  contained,  accord- 
ing to  said  enumeration  of  1901,  109,314  male 
inhabitants  over  the  age  of  21  years,  who 
have  no  representation  for  Representatives 
In  the  General  Assembly  under  said  act,  ex- 
cept the  13  Representatives  apportioned  to 
said  districts,  while  the  other  13  of  said 
districts,  composed  of  16  counties,  contained, 
according  to  said  enumeration,  only  75,000 
such  male  inhabitants  otherwise  unrepresent- 
ed, by  reason  of  which  apportionment  34,308 
male  inhabitants  over  the  age  of  21  years,  in 
said  first-mentioned  districts,  who  are  enti- 
tled to  15  Representatives,  with  a  fraction  of 
5.1(i9  of  the  representative  unit,  are  entirely 
deprived  of  such  representation,  and  2  of 
such  Representatives  are  given,  without 
right,  to  the  second  group  of  13  districts, 
whereby  their  representation  Is  Increased  to 
13,  whereas,  of  right,  it  should  be  only  10, 
and  that  of  the  first  group  of  districts' Is  re- 
duced to  13,  whereas,  of  right,  it  should  be 
15;  that  said  26  districts  are  composed  of 
the  following  named  counties,  respectively 
(here  follows-  a  list  of  the  counties,  one  coun- 
ty from  each  district  being  given,  and  set 
the  one  under  the  other,  with  the  number  of 
the  male  inhabitants  over  21  years  of  age  In 
each).  The  complaint  then  In  general  terms 
charges  that  in  many  other  respects  and  In- 
stances the  act  of  1903  falls  and  omits  to  ap- 
portion the  Senators  and  Representatives  In 
the  manner  required  by  the  Constitution.  It 
is  alleged  that,  by  reason  of  these  violations 
of  the  Constitution  by  and  through  the  act  of 
March  9,  1903,  the  constitutional  rights  of 
the.  relator  as  a  citizen  and  an  elector  are  Im- 
paired, abridged,  and  violated.  The  com- 
plaint concludes  with  a  prayer  for  an  alter- 
native writ  of  mandate  requiring  the  defend- 
ants, the  clerk,  sheriff,  and  auditor,  to  show 
cause  why  they  should  not  be  compelled  by 
the  order  of  the  court  to  make  the  certifi- 
cates, give  the  notices,  and  perform  the  other 
duties  enjoined  upon  them  in  connection  with 
the  general  election  of  November  8,  1904, 
agreeably  to  the  provisions  of  the  act  of 
1897,  and  not  under  the  act  of  1903. 

The  previous  decisions  of  this  court  in  sim- 
ilar cases  have  firmly  settled  many  of  the 
questions  arising  in  this  case,  and  It  will  not 
be  necessary  to  enter  upon  an  extended  dis- 
cussion of  the  principles  by  which  we  must 
be  guided  in  determining  the  present  contro- 
versy, 

The  rules  of  the  Constitution  which  regu- 
late the  apportionment  of  representation  are 

The  Senate  shall  not  exceed  fifty, 


nor  the  House  of  Representatives  one  hun- 
dred members;  and  they  shall  be  chosen  by 
the  electors  of  the  respective  counties  or  dis- 
tricts into  which  the  state  may,  from  time  to 
time,  be  divided." 

■  "Sec  4.  The  General  Assembly  shall,  at 
Its  second  session  after  the  adoption  of  this 
Constitution,  and  every  six  years  thereafter, 
cause  an  enumeration  to  be  made  of  all  the 
male  Inhabitants  over  the  age  of  twenty-one 
years. 

"Sec.  5.  The  number  of  Senators  and  Rep- 
resentatives shall,  at  the  session  next  follow- 
ing each  period  of  making  such  enumeration, 
be  fixed  by  law,  and  apportioned  among  the 
several  counties  according  to  the  number  of 
male  Inhabitants  above  twenty-one  years  of 
age  in  each.    *    •    * 

"Sec.  6.  A  senatorial  or  representative  dis- 
trict, where  more  than  one  county  shall  con- 
stitute a  district,  shall  be  composed  of  con- 
tiguous counties;  and  no  county,  for  sena- 
torial apportionment,  shall  ever  be  divided." 

It  has  been  said  by  this  court  that  it  was 
the  Intention  of  the  constitutional  convention 
to  secure  to  the  electors  of  the  state,  by  sec- 
tion 6,  supra,  an  equal  voice,  as  nearly  as  pos- 
sible, in  the  selection  of  those  who  should 
make  the  laws  by  which  they  .were  to  be  gov- 
erned. The  General  Assembly  has  no  dis- 
cretion to  make  an  apportionment  in  disre- 
gard of  the  enumeration  provided  for  by  the 
Constitution.  The  districting  of  the  state  for 
the  apportionment  of  Senators  and  Represen- 
tatives must  proceed  upon  the  basis  of  the 
enumeration  of  the  male  inhabitants  over  the 
age  of  21  years,  and  It  should  be  so  adjusted 
as  to  secure  to  each  voter  of  the  state,  as 
nearly  as  practicable,  an  equal  voice  with  ev- 
ery other  voter  in  the  state  In  the  choice  of 
Senators  and  Representatives.  The  provisions 
of  the  Constitution  on  this  subject  are  of  the 
highest  Importance,  and  they  are  mandatory 
upon  the  Legislature.  While  it  Is  true  that 
exact  equality  among  the  voters  of  the  state 
cannot  be  secured,  It  can  be  approximated, 
and  the  Constitution  requires  that  it  shall  be 
approximated  In  every  instance  as  nearly  as 
practicable.  The  formation  of  districts  con- 
taining large  fractions  unrepresented,  where 
it  is  possible  to  avoid  it,  and  the  over-repre- 
sentation of  other  districts,  are  forbidden  by 
the  rule  which  requires  an  approximation  to 
equality  in  the  representation  of  the  districts. 
TbeaGeneral  Assembly  has  much  discretion  In 
the  disposition  of  the  fractions  of  the  unit  of 
representation,  but  that  discretion  must  be 
exercised  within  the  limitations  of  the  Con- 
stitution. If  it  is  abused,  and  the  validity  of 
an  apportionment  act  is  brought  Into  dispute, 
the  question  becomes  a  judicial  one,  and  the 
courts  have  the  right  to  determine  whether 
that  discretion  has  been  exercised  according 
to  the  restrictions  put  upon  It  by  the  Consti- 
tution. Parker  v.  State  ex  rel.  Powell,  133 
Ind.  178.  32  N.  E.  836,  33  N.  E.  119,  18  L. 
R.  A.  567;  Denney  v.  State  ex  rel.  Basler,  144 
Ind.  503,  42  N.  E.  920,  31  L.  R.  A.  726;   Fes- 
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let  v.  Brayton,  145  Ind.  71,  44  K.  B.  37.  82 
L.  R.  A  578.  See,  also,  2  Am.  &  Eng.  Eucy. 
of  Law,  p.  480,  and  notes;  State  v.  Cunning- 
ham, 83  Wis.  90,  58  N.  W.  85,  17  L.  B.  A. 
145,  35  Am.  St  Rep.  28;  Board  of  Supervisors 
v.  Blacker,  92  Mich.  638,  52  N.  W.  951,  18 
L.  B.  A.  432;  Van  Bokkelen  v.  Canaday,  73 
N.  a  198,  21  Am.  Bep.  465;  Baird  t.  Kings 
County,  138  N.  Y.  95,  S3  N.  B.  827,  20  L.  B. 
A  81;  Smith  t.  St  Lawrence  County,  148 
N.  Y.  1ST,  42  N.  B.  692. 

We  entertain  no  doubt  of  the  right  of  the 
relator  to  maintain  this  action.  Every  male 
inhabitant  of  the  state,  over  the  age  of  21 
years  at  the  time  the  last  preceding  enumera- 
tion of  such  Inhabitants  was  taken,  has  a 
direct  Interest  .in  the  constitutional  apportion- 
ment of  Senators  and  Representatives 
throughout  the  state;  and  If,  by  an  appor- 
tionment act  his  rights  In  this  respect  are 
denied  or  impaired,  he  may  obtain  redress  by 
proper  action  in  the  courts.  It  is  not  requi- 
site to  his  right  to  sue  that  the  wrong  com- 
plained of  sbould  exist  In  his  own  senatorial 
or  representative  district  Overrepresenta- 
Oon  In  other  districts,  or  the  denial  of  fair 
representation.  Is  just  as  injurious  to  the  po- 
litical rights  of  any  portion  of  the  male  In- 
habitants over  21  years  of  age,  aggrieved 
thereby,  as  If  these  Inequalities  were  found 
in  their  own  district  Hamilton,  Auditor,  v. 
State  ex  rel.,  3  Ind.  452;  Board  v.  State,  86 
Ind.  8;  Parker  v.  State  ex  rel.  Powell,  133 
Ind.  178,  32  N.  B.  836,  33  N.  B.  119,  18  L.  R. 
A.  567;  Denney  v.  State  ex  rel.  Basler,  144 
Ind.  503,  42  N.  B.  929,  31  L.  B.  A.  726;  State 
v.  Sovereign,  17  Neb.  173,  22  N.  W.  333; 
State  v.  Brown,  38  Ohio  St  844;  State  v. 
Xanzey,  49  Ohio  St  656,  82  N.  B.  750;  Lan- 
des  v.  Walls,  160  Ind.  216,  221,  66  N.  B.  679. 
It  Is  perfectly  clear  that  it  was  not  neces- 
sary to  make  defendants  to  the  action  any 
>ther  persons  than  the  clerk,  sheriff,  and 
auditor  of  the  county  in  which  the  suit  was 
Drought  Parker  v.  State  ex  rel.  Powell,  133 
[nd.  178,  32  N.  B.  836,  33  N.  B.  119,  18  L. 
Et.  A.  567;  Denney  v.  State  ex  rel.  Basler, 
144  Ind.  503,  42  N.  E.  929,  31  L.  R.  A.  726. 

The  first  general  Inquiry  in  this  case  Is 
whether  the  General  Assembly,  by  the  act  of 
biarch  9,  1903,  did  apportion  the  number  of 
tenators  and  Representatives  among  the  sev- 
eral counties  according  to  the  number  of 
aale  Inhabitants  above  21  years  of  age  In 
ach,  as  shown  by  the  enumeration  taken  In 
901.  In  the  very  nature  of  things,  some 
aequalltles  were  unavoidable,  but  are  there 
thers  which  might  and  should  have  been  ex- 
luded?  Are  any  of  these  deviations  from  the 
nit  of  representation  so  pronounced  as  to 
Ive  to  one  or  more  districts  a  larger  repre- 
antatlon  than  they  are  entitled  to  have,  un- 
er  the  Constitution,  or  to  deprive  others  of 
ie  full  number  of  Senators  and  Represents- 
vea  authorized  by  the  number  of  male  ln- 
nbltants  above  the  age  of  21  years  within 
lelr  bounds.  The  duty  of  the  General  As- 
jmbly  In  making  the  apportionment  is  plain- 


ly stated  in  the  Constitution.  Exact  equality 
of  representation  according  to  the  enumera- 
tion of  all  the  Inhabitants  entitled  to  be  rep- 
resented is  admitted  to  be  unattainable.  Bat 
this  difficulty  cannot  excuse  or  render  lawful 
an. apportionment  which  widely  and  unneces- 
sarily departs  from  the  constitutional  princi- 
ples upon  which  every  such  distribution  of 
Senators  and  Representatives  should  rest  An 
apportionment  which  gives,  and  Is  Intended 
to  give,  to  one  political  party  or  another,  a 
decided  and  unfair  advantage  in  the  election 
of  members  of  the  General  Assembly,  where 
such  disparity  can  be  avoided,  must  for  that 
reason  be  condemned.  In  the  consideration 
of  such  statutes,  the  courts  can  regard  with 
no  favor  a  law  which  designedly  disfran- 
chises any  portion  of  the  male  inhabitants  of 
the  state  over  the  age  of  21  years,  or  deprives 
them  of  that  fair  proportion  of  representation 
which  the  Constitution  declares  they  shall 
have. 

The  number  of  male  Inhabitants  of  the  coun- 
ties of  Switzerland,  Ohio,  Dearborn,  and 
Franklin,  over  the  age  of  21  years,  as  shown 
by  the  enumeration  of  1901,  was  15,652;  be- 
ing 1,768  more  than  the  senatorial  unit  of 
13386.  The  act  of  March  9,  1903,  failed  to 
apportion  a  Senator  to  these  counties,  bnt  the 
county  of  Union  was  added  to  make  up  a  sen- 
atorial district  which  then  contained  an  ex- 
cess of  3,889.  An  examination  of  the  map 
of  the  counties  of  the  state  In  connection 
with  the  enumeration  made  under  the  act  of 
1901  discloses  that  this  inequality  was  not 
an  unavoidable  one,  bnt  that  senatorial  dis- 
tricts could  readily  have  been  formed  of  con- 
tiguous counties  which  would  have  conformed 
much  more  closely  to  the  rule  of  the  Consti- 
tution. It  also  appears  that  the-  county  of 
Wayne  was  given  a  Senator,  although  it  lack- 
ed 2,599  inhabitants  of  the  senatorial  unit 
and  that  the  county  of  Union,  which  was  con- 
tiguous to  it  was  attached  to  the  counties 
of  Switzerland,  Ohio,  Dearborn,  and  Frank- 
lin, which  already  contained  more  than  the 
unit  Again,  while  the  five  counties  of  Swit- 
zerland, Ohio,  Dearborn,  Franklin,  and  Union, 
with  17,775  male  inhabitants  over  the  age  of 
21  years,  are  given  one  Senator  by  the  act  of 
March  9.  1903,  the  counties  of  La  Grange  and 
Noble,  with  only  10,787  such  Inhabitants,  have 
one  Senator;  Bush,  Fayette,  and  Shelby  coun- 
ties, with  17,111  such  inhabitants,  have  one 
Senator;  and  Lake  county,  with  11,162  such 
inhabitants,  has  one  also;  Miami  and  How- 
ard counties,  with  16,009  such  inhabitants, 
have  but  one  Senator,  and  Wayne  county,  with 
only  11,287  such  inhabitants,  has  one;  Jeffer- 
son, Jennings,  and  Bipley  counties,  with  15,- 
831  such  Inhabitants,  have  one  Senator;  and 
the  county  of  Tippecanoe,  with  but  11,762 
such  Inhabitants,  also  has  one  Senator;  Mont- 
gomery and  Parke  counties,  with  15,829  such 
inhabitants,  have  one  Senator,  and  Lawrence 
and  Monroe  counties,  with  but  11,681  such 
inhabitants,  also  have  one  Senator.  It  is  not 
necessary  that  we  should  go  farther.    The  la- 
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equalities  in  the  apportionment  which  we  have 
mentioned  cannot  be  explained  on  the  ground 
that  they  were  inevitable,  or  defended  upon 
the  pretense  that  they  were  approximately 
just '  These  instances  are  sufficient  to  com- 
pel this  court  to  declare  that  the  act  of  March 
9,  1903,  does  not  conform  to  the  requirements 
of  the  Constitution,  and  that  it  Is  void. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint,  and  its  judgment  is 
affirmed* 


(162  Ind.  680) 
STATE  ex  rel.  MOORE  v.  BOARD  OP 
COM'RS  OP  CLINTON  COUNTY  et  al. 
(Supreme  Court  of  Indiana.    May  11,  1904.) 

BAXLKOAD  AID  TAX— BOARD  OF  COMMISSI0NXB8 

— ENFORCEMENT—  INJUNCTION — MANDAMUS. 

1.  Mandamus  will  not  lie  to  compel  a  board 
of  county  commissioners  to  order  the  collec- 
tion of  a  railroad  aid  tax  which  it  has  been  en- 
joined from  enforcing,  especially  where  the  per- 
sonnel of  the  board  has  changed  since  the  in- 
junction waa  granted  on  default. 

On  rehearing.    Denied. 
For  former  opinions,  see  68  N.  E.  295,  70 
N.  E.  373. 

GILI/ETT,  O.  J.  The  fact  that  we  hare 
modified  our  original  mandate  by  ordering 
a  reversal  upon  two  of  the  cross-assign- 
ments of  error  while  the  cause  was  before 
us  on  appellees'  petition  for  a  rehearing  has 
resulted  in  appellant  seeking  a  rehearing. 
In  the  brief  of  appellant's  counsel  a  number 
of  cases  are  cited  to  the  effect  that,  after 
a  court  of  law  has  rendered  a  judgment  In 
a  cause  over  which  it  has  jurisdiction,  and 
la  proceeding  to  enforce  its  judgment,  it 
will  not  permit  its  authority  to  grant  re- 
lief to  be  defeated  by  an  injunction  against 
an  officer.  In  each  of  such  cases,  with  the 
exception  of  Savage  v.  Sternberg,  19  Wash. 
679,  54  Pac.  611,  67  Am.  St  Rep.  751,  the 
prior  judgment  was  in  full  force,  and  the 
question  was  presented  by  the  effort  of  the 
court  rendering  such  judgment  to  collect  It 
In  some  of  such  cases  a  mandate  had  be- 
come necessary,  as  the  judgment  could  not 
be  collected  by  execution;  but  the  writs  were 
not  new  suits,  and  were  in  aid  of  a  jurisdic- 
tion which  had  previously  attached.  This 
was  clearly  pointed  out  in  United  States  v. 
Council  of  Keokuk,  6  Wall.  514,  18  L.  Ed. 
933.  which  is  one  of  the  cases  upon  which 
counsel  for  appellant  rely.  In  Savage  v. 
Sternberg,  supra,  it  was  assumed  that  the 
proceeding  in  equity  was  void  as  against 
the  plaintiff  in  the  subsequent  mandate  pro- 
ceeding, since  he  was  not  a  party,  and  on 
that  ground  the  court  assumed  to  criticise 
the  cases  in  which  it  had  been  held  that  an 
officer  will  not  be  required  by  mandate  to 
do  an  act  which  he  has  been  expressly  en- 
joined from  doing.  We  have  shown  that, 
whatever  may  be  the  effect  of  such  a  de- 
cree as  the  answers  under  consideration  set 
~"r>,  it  was  not  void  as  to  the  officers  who 


were  made  defendants  In  said  action.  The 
order  was  valid  not  only  as  to  them,  but  also 
as  to  their  successors  in  office. 

We  appreciate  the  force  of  the  authorities 
cited  by  counsel  for  appellant  which  deny 
to  an  officer  any  shelter  from  a  decree  ren- 
dered against  him  alone,  as  against  what 
might  be  likened  to  proceedings  supplemental 
to  execution  in  the  court  which  not  only 
originally  had,  but  still  retains,  jurisdiction 
over  the  cause;  but  we  deny  the  application 
of  such  authorities  here.  When  the  judg- 
ment of  the  White  circuit  court  was  adjudg- 
ed on  appeal  to  be  a  nullity  as  against  the 
board  of  commissioners,  the  auditor,  and  the 
treasurer,  that  adjudication  became  the  law 
of  the  case.  As  a  result  the  White  circuit 
court  lost  all  authority  to  enforce  its  judg- 
ment. It  required  a  new  and  Independent 
proceeding,  instituted  in  another  court,  to 
enforce  said  judgment;  and,  since  it  had 
been  adjudged  a  nullity  as  to  said  officers, 
the  injunction  decree  became,  in  effect  the 
prior  order.  For  this  reason  we  think  that 
the  facts  of  this  case  are  not  such  as  to 
bring  it  within  the  doctrine  of  the  line  of 
cases  relied  on  by  appellant's  counsel  rela- 
tive to  the  attempted  arrest  of  proceedings 
at  law  by  Injunction  against  a  ministerial 
officer. 

It  Is  urged  upon  our  consideration  that  the 
recognition  of  the  doctrine  that  mandamus 
will  not  ordinarily  lie  to  enforce  the  per- 
formance of  an  act'  wjiich  the  officer  has 
been  enjoined  from  doing  will  lead  to  col- 
lusive attempts  to  evade  the  performance  of 
public  duties  by  means  of  injunction  decrees 
obtained  upon  default  It  Is  always  to  be 
understood  that  each  case  is  decided  on  ap- 
peal upon  its  own  particular  facts,  and  it  is 
therefore  to  be  understood  that  what  we  de- 
cide in  this  case  is  limited  to  its  own  facts. 
We  do  not  doubt  the  propriety  of  applying 
such  doctrine  here,  since  all  of  the  officers 
who  were  parties  to  said  injunction  suit  are 
now  oat  of  office.  Their  successors,  although 
bound  by  the  decree,  are  not  to  be  charged 
with  laches  in  failing  to  defend.  As  to  the 
officers  defaulted,  the  fact  that  their  own 
laches  had  brought  them  between  two  fires 
might  be  a  controlling  element  if  there  were 
no  other  remedy,  in  prompting  the  Issuance 
of  the  peremptory  writ  In  a  case  like  this, 
however,  where  the  relator  has  sinned  away 
his  opportunity  to  proceed  against  such  offi- 
cers by  delaying  the  institution  of  this  pro- 
ceeding for  nearly  five  years  after  the  ren- 
dition of  said  decree,  the  matter  has  a  dif- 
ferent aspect  The  present  officers,  who 
have  not.  been  guilty  of  any  default  ought 
not  at  their  peril,  to  be  compelled  to  an- 
swer for  contempt  of  the  authority  of  the 
court  that  granted  the  Injunction.  While  it 
may  be  possible  that  they  might  purge  them- 
selves by  proof  of  the  facts,  yet  said  court 
having  the  prior  Jurisdiction,  would  natural- 
ly be  disposed  to  use  its  power  to  prevent 
the   officers    from    persevering   in  a    course 
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which  would  work  the  entire  undoing  of  the 
decree,  and  In  an  Internecine  controversy  be- 
tween courts  making  conflicting  demands 
upon  the  same  officers,  it  is  probable  that 
although  entirely  innocent,  they  would  be 
burdened  with  expense  and  harassed  with 
anxiety,  If  not  actually  punished  for  con- 
tempt, before  the  matter  could  be  disposed 
of.  The  fact  that  the  issuance  of  the  final 
writ  would  work  confusion  and  Injustice  af- 
fords a  sufficient  reason,  in  view  of  relator's 
delay,  for  the  refusal  of  the  writ. 

After  further  consideration,  and  in  the 
light  of  the  brief  of  counsel  for  appellant 
upon  the  question  as  to  the  sufficiency  of 
said  answers,  we  are  still  of  the  opinion  that 
they  stated  facts  in  bar  of  the  issuance  of 
the  peremptory  writ 

Appellant's  petition  for  a  rehearing  is  over- 
ruled. 

(162  Ind.  646) 

CLEVELAND,  C,  C.  ft  ST.  L,  BY.  00.  t. 
MILES. 

(Supreme  Court  of  Indiana.    May  18, 1904.) 

RAILROADS — STREET  CROSSING  ACCIDENT—  NEG- 
LIGENCE—INJURY  TO  INFANT— CONTRIBUTORY 
NEGLIGENCE— ACTION  BY  PARENT— LOSS  OV 
SERVICES  —  AMENDMENT  OF  COMPLAINT— DIS- 
CRETION—REFILING — INSTRUCTIONS. 

1.  A  railroad  company  which,  in  a  populous 
city,  runs  a  locomotive  and  car  along  a  track 
across  a  street  at  30  miles  an  hour  without 
warning  signal,  while  at  the  same  time  a  lone 
train  of  freight  cars'  is  running  on  a  parallel 
track  in  the  opposite  direction,  obstructing  the 
view  and  drowning  the  noise  of  the  locomotive 
and  car  for  a  pedestrian  waiting  to  cross,  and 
who,  crossing  behind  the  freight  train,  is  struck 
by  the  locomotive,  is  guilty  of  negligence. 

2.  A  complaint  for  the  wrongful  death  of  an 
infant  by  a  locomotive  at  a  street  crossing, 
which  alleges  that  decedent  was  waiting  to  cross 
the  railroad  tracks  as  soon  as  a  freight  train 
moving  in  the  opposite  direction  from  the  loco- 
motive, and  obscuring  the  view  and  drowning 
the  noise  thereof,  should  move  off  of  the  cross- 
ing, and  that  as  soon  as  this  happened  decedent 
started  to  cross  the  track,  without  notice  or 
warning  of  the  approach  of  the  locomotive,  and 
without  fault  or  carelessness  on  his  part,  when 
he  was  injured,  etc.,  does  not  exhibit  contribu- 
tory negligence  rendering  it  demurrable. 

3.  In  an  action  by  a  parent  for  the  wrongful 
death  of  his  infant  son,  in  which  the  complaint 
alleges  the  relationship,  that  the  child  was  11 
years  old,  healthy  and  strong,  that  plaintiff  was 
entitled  to  his  services,  care,  and  custody,  and 
that  he  was  killed  by  the  defendant's  negli- 
gence, to  the  damage  of  plaintiff  in  the  sum  of 
$10,000,  it  is  not  an  abuse  of  discretion  (under 
Barns'  Ann.  St.  1901,  i  397,  providing  that 
amendments  after  answer  shall  be  by  leave  of 
court,  and  section  390,  providing  that  the  court 
may  at  any  time,  in  its  discretion,  direct  any 
material  allegation  to  be  inserted  to  conform  the 
pleadings  to  the  facts  proved,  when  the  amend- 
ment does  not  substantially  change  the  claim) 
to  permit  an  amendment,  after  argument  begun, 
alleging  that,  by  reason  of  the  deatn  of  the 
child,  plaintiff  was  deprived  of  its  services  from 
the  time  of  its  death  until  it  would  have  arriv- 
ed at  21  years,  which  would  have  been  of  the 
value  of  $10,000;  the  evidence  fully  authoriz- 
ing the  averment,  and  no  further  evidence  being 
given  under  it 


4.  The  refusal  to  require  plaintiff  to  refile  his 
complaint  after  amendment  is  not  ground  for 
reversal,  where  defendant  is  permitted  to  file  a 
demurrer  to  the  amended  pleading. 

5.  Under  Bums'  Ann.  St  1901,  (  359a,  pro- 
viding that  in  personal  Injury  actions  it  shall 
not  Be  necessary  for  plaintiff  to  allege  and 
prove  the  want  of  contributory  negligence,  but 
that  it  shall  be  a  matter  of  defense,  it  is  not 
error  to  instruct  that  the  burden  of  proving 
contributory  negligence  is  on  defendant,  and 
that  he  must  prove  the  fact  by  a  fair  preponder- 
ance of  the  evidence,  where  the  court  adds  that 
the  fact  need  not  be  established  by  defendant's 
evidence,  but  it  is  sufficient  if  it  is  made  to 
appear  by  a  preponderance  of  all  the  evidence  in 
the  case. 

6.  A  railroad  company  owes  the  duty  to  a 
pedestrian  at  a  street  crossing  to  give  timely 
warning  of  the'  approach  of  a  train,  though  there 
is  no  statute  or  ordinance  requiring  signals  to 
be  given  at  street  crossings. 

7.  In  an  action  by  a  parent  for  the  wrongful 
death  of  his  infant  son,  it  is  proper  to  instruct 
that  he  could  not  recover  the  value  of  the  child's 
services  independent  of  the  expense  of  caring 
for  and  maintaining  him  during  minority. 

8.  In  an  action  against  a  railroad  company  for 
negligently  killing  plaintiff's  infant  son  at  a 
street  crossing,  it  is  proper  to  instruct  that  the 
care  which  the  law  requires  a  child  to  exercise 
is  according  to  his  maturity,  experience,  and 
capacity,  and  is  to  be  determined  by  the  jury 
on  all  the  facts  of  the  particular  case. 

Appeal  from  Superior  Court  Marion  Coun- 
ty; Jas.  M  Leathers,  Judge. 

Action  by  James  H.  Miles  against  the 
Cleveland,  Cincinnati,  Chicago  ft  St  Louis 
Railway  Company.  Judgment  for  plaintiff 
and  defendant  appeals.  Affirmed.  Trans- 
ferred from  Appellate  Court  under  sectloD 
1837U,  Burns'  Ann.  St  1901. 

Elliott  Elliott  ft  Littleton,  for  appellant 
Keating  ft  Hugg,  for  appellee. 

DOWLINO,  J.  The  infant  son  of  the  ap- 
pellee was  run  over  and  killed  April  10,  1901, 
at  a  street  crossing  in  the  city  of  Indian- 
apolis, on  the  east  track  of  the  Indianapolis 
Union  Railway  Company,  by  a  locomotive 
and  car  o'wned  by  the  appellant  and  then 
and  there  being  run  by  it  on  said  track. 
This  action  was  brought  by  the  father  against 
both  companies  to  recover  damages  for  the 
injury  to  and  death  of  bis  child.  On  the 
trial,  upon  a  peremptory  Instruction  by  the 
court,  the  Jury  returned  a  verdict  In  favor 
of  the  Indianapolis  Union  Railway  Com- 
pany, and  thereafter  the  cause  proceeded 
against  the  appellant  alone. 

The  complaint  was  in  two  paragraphs,  and 
the  first  alleged  that  the  negligence  of  the 
appellant  consisted  in  running  Its  locomo- 
tive, drawing  a  caboose,  over  and  along 
one  of  two  parallel  tracks  nine  feet  distant 
from  each  other,  and  over  and  across  their 
intersection  with  Morris  street,  one  of  the 
public  streets  of  said  city,  at  a  reckless  and 
dangerous  rate  of  speed,  to  wit  30  miles  per 
hour,, while  a  long  train  of  freight  cars  was 
running  in  the  opposite  direction  on  the 
other  track,  completely  shutting  out  of  view 

K  6.  See  Railroads,  voL  41,  Cent.  Dig.  (  ltKB. 
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said  locomotive  and  car,  and  drowning  the 
noise  thereof;  that  the  appellant  failed  to 
give  to, the  decedent  notice  of  the  approach 
of  said  locomotive  and  car  by  ringing  the 
bell  or  sounding  the  whistle  on  said  locomo- 
tive, and  that  the  watchman  at  said  inter- 
section, employed  and  kept  there  by  the  In- 
dianapolis Union  Railway  Company,  did  not 
warn  the  decedent  of  the  approach  of  the  said 
locomotive  and  car,  as  it  was  his  duty  under 
his  employment  to  do;  that  appellant's  son, 
with  other  persons,  was  waiting  on  the 
sidewalk  on  Morris  street,  Just  west  of  the 
west  track,  to  cross  over  said  tracks  to  a 
point  immediately  east  of  the  east  track  so 
soon  as  said  train  on  the  west  track  should 
move  off  of  said  crossing;  that  the  said  mov- 
ing freight  train  on  said  west  track,  going 
south,  prevented  appellant's  son  from  seeing 
the  approaching  locomotive  and  car  coming 
north  on  the  east  track,  and  that  the  noise 
made  by  it  prevented  him  from  hearing  the 
approach  of  said  locomotive  and  car;  that, 
as  soon  as  the  north  end  of  the  said  freight 
train  bad  moved  far  enough  south  to  enable 
appellant's  son  to  cross  the  west  track,  he 
started  to  do  so,  without  notice  or  warning 
of  the  approach  of  the  said  locomotive  and 
car  on  the  east  track,  and  without  fault  or 
carelessness  on  his  part,  when  the  appellant 
carelessly  and  negligently  ran  its  said  loco- 
motive and  car  at  a  dangerous  rate  of  speed, 
to  wit,  30  miles  per  hour,  and  without  any 
signal  of  its  approach,  against  and  upon  ap- 
pellant's son,  wounding  and  injuring  him  so 
that  in  one  hour  he  died.  It  was  also  al- 
leged, in  connection  with  the  charge  of  neg- 
ligence on  the  part  of  the  appellant,  that  the 
said  railroad  crossing  was  In  a  thickly  set- 
tled part  of  the  city  of  Indianapolis,  and 
was  much  used  by  travelers  on  foot  and  in 
vehicles.  The  second  paragraph  of  the  com- 
plaint was  similar  to  the  first,  but  contained 
the  additional  averment  that  the  train  which 
struck  and  killed  the  child  was  being  run  at 
a  high  rate  of  speed,  to  wit,  30  miles  per 
hour,  in  violation  of  an  ordinance  of  the  city 
of  Indianapolis  of  March  12,  1866,  limiting 
the  speed  of  trains  within  the  city  to  four 
miles  per  hour.  No  question  is  made  as  to 
the  other  and  merely  formal  averments  of 
the  complaint,  and  it  is  not  necessary  to  set 
them  out  A  demurrer  to  each  paragraph 
of  the  complaint  for  want  of  sufficient  facts 
was  overruled,  the  appellant  filed  its  answer 
in  denial,  and  the  cause  was  submitted  to 
the  jury  for  trial.  After  all  the  evidence 
was  given,  written  requests  for  instructions 
filed,  and  a  part  of  the  argument  heard,  the 
court,  on  motion  of  the  appellee,  and  over 
the  objection  and  exception  of  the  appel- 
lant, permitted  the  appellee  to  amend  each 
paragraph  of  his  complaint  by  inserting  these 
words:  "That  by  reason  of  the  death  of  said 
Harry  Walden  Miles,  caused  by  the  negli- 
gent acts  of  the  defendant  as  aforesaid,  be, 
the  plaintiff,  was1  deprived  of  the  services  of 
nis  said  son  from  the  time  of  his  death,  as 


aforesaid,  to  the  time  he  would  have  ar- 
rived at  the  age  of  twenty-one  years,  which 
services  the  plaintiff  alleges  were,  and  would 
have  been,  of  the  value  of  ten  thousand  ($10,- 
000)  dollars  to  him."  The  appellant  then 
moved  that  the  appellee  be  required  to  file 
his  complaint  as  an  amended  complaint, 
which  motion  was  overruled.  Appellant  next 
demurred  to  each  paragraph  of  the  complaint 
as  amended.  These  demurrers  were  over- 
ruled. A  verdict  was  returned  for  the  ap- 
pellee, and,  over  a  motion  by  appellant  for 
a  new  trial,  Judgment  was  rendered  on  the 
verdict  All  these  rulings  of  the  court  on 
the  demurrers  and  motions  are  assigned  for 
error. 

Does  the  complaint  contain  a  sufficient 
charge  of  actionable  negligence  on  the  part 
of  the  appellant?  If  so,  was  the  child  of 
the  appellee  guilty  of  contributory  fault? 
It  is  well  settled  that  where  one  or  more 
railroad  tracks  cross  a  public  street  of  a 
city  in  a  populous  neighborhood,  greater 
vigilance  and  care  on  the  part  of  the  com- 
pany to  avoid  injuring  persons  using  the 
street  are  required  than  at  ordinary  high- 
way crossings  in  the  country,  or  in  sparsely 
settled  and  unfrequented  places.  In  this,  as 
In  other  cases,  the  degree  of  care  to  be  ex- 
ercised by  the  company  must  be  commen- 
surate with  the  dangers  of  the  particular 
situation  created  by  its  use  of  the  street  It 
may  have  the  right  to  occupy  the  street  with 
its  tracks,  and  to  use  them  for  the  purpose 
of  moving  its  locomotives,  cars,  and  trains, 
but  it  has  no  exclusive  right  to  the  use  of 
the  street  and  the  law  Imposes  upon  it  as 
upon  all  other  persons,  the  duty  of  using 
its  property  In  such  manner  as  not  to  injure 
others  who  are  themselves  lawfully  using 
the  street  ana"  crossing.  The  running  of  loco- 
motives and  trains  at  a  high  rate  of  speed 
over  street  crossings  in  a  city,  even  where 
the  ordinary  signals  or  the  statutory  warn- 
ings are  given,  may  constitute  negligence, 
and  render  the  company  liable  for  injuries 
occasioned  thereby.  And,  where  no  signals 
are  required  by  statute,  a  failure  to  give 
reasonable  notice  and  warning  of  the  ap- 
proach of  a  locomotive  by  ringing  the  bell 
or  sounding  the  whistle  may  subject  the 
company  to  liability,  where  a  traveler  at  the 
crossing  is  injured  without  contributory  fault 
on  his  part  If  the  dangers  of  the  situation 
require  it  extraordinary  precautions  must 
be  taken  by  the  company  to  protect  the  pub- 
'  lie  from  injuries  likely  to  occur  at  such 
crossing.  Neither  the  ringing  of  the  loco- 
motive bell,  nor  the  sounding  of  the  whistle, 
nor  the  maintenance  of  a  flagman  at  a  street 
crossing  is  sufficient  of  itself  to  exonerate  the 
railroad  company  from  responsibility  for  an 
accident  and  injury  resulting  from  the  high 
and  dangerous  speed  of  the  train,  if  these 
precautions  were  inadequate  to  render  the 
public  reasonably  safe  and  secure  in  the 
lawful  and  careful  use  of  the  street.  In 
such  cases,  if  grade  crossings  are  maintained. 
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a  material  reduction  of  the  speed  of  the 
train,  or  the  erection  and  maintenance  of 
safety  gates,  or  other  like  measures,  may 
be  the  only  means,  or  the  most  reasonable 
and  available  means,  by  which  the  persons 
lawfully  and  carefully  using  the  street  may 
be  sufficiently  protected  against  accident  At 
such  crossings,  where  there  are  two  or  more 
tracks  parallel  with  each  other  and  only  a 
few  feet  apart,  the  risk  of  accident  is  great- 
ly Increased,  and  it  Is  necessarily  dangerous 
to  a  very  high  degree  to  run  two  trains  In 
opposite  directions  on  the  parallel  tracks  at 
the  same  time,  the  one  entirely  hiding  the 
other  from  the  view  of  passengers  waiting 
to  cross  the  tracks  and  drowning  the  noise 
of  the  farther  train. 

The  Chicago,  etc.,  R.  Co.  v.  Boggs,  101  Ind. 
522,  51  Am.  Rep.  701,  Is  a  strong  case,  and 
is  very  much  In  point.  There  one  train  fol- 
lowed another  so  closely  on  the  same  track 
that  the  noise  of  the  first  train  drowned  the 
signals  of  the  train  following  It,  and  a  trav- 
eler was  struck  and  seriously  Injured  by 
the  second  train.  Upon  this  branch  of  the 
case  the  court  said:  "It  may  be  laid  down 
as  settled  law  that  the  omission  to  give  the 
signals  required  by  the  statute  constitutes 
culpable  negligence,  and  that  such  signals 
are  intended  to  warn  travelers  in  lawful  use 
of  the  highway  of  approaching  trains.  As 
this  is  settled  law,  positively  declared  by 
statute,  the  railroad  company  cannot  diso- 
bey It  without  incurring  liability  to  a  trav- 
eler who  Is  Injured  without  fault  on  his  part 
contributing  to  the  Injury.  Nor  can  the  com- 
pany by  its  own  wrong  render  unavailing 
the  signals  required  by  law.  If  it  runs  one 
train  so  close  upon  another  that  there  1b  no 
time  to  give  the  warning  in  the  manner  pre- 
scribed by  law,  it  Is  guilty  of  negligence.  It 
is  obvious  that  the  object  of  the  statute 
■would  be  defeated  if  one  train  could  be  run 
■o  close  upon  another  as  that  the  noise  and 
rumble  of  the  leading  train  would  drown 
the  signals  of  the  train  following  it.  Rail- 
road companies  have  no  greater  rights  to 
the  crossing  than  the  traveler,  except  the 
right  to  priority  In  passing,  and  they  have 
no  right  to  do  any.  act  that  will  mislead  a 
traveler  and  expose  him  to  needless  danger. 
•  *  *  There  are  many  cases  holding  that 
if  a  railroad  company  creates  an  appearance 
of  safety,  and  a  traveler,  Influenced  by  the. 
appearance,  enters  upon  the  track  and  is  in- 
jured, he  may  maintain  an  action  for  Inju- 
ries resulting  from  the  negligence.  *  *  * 
This  principle  applies  here,  and  is,  indeed, 
essentially  the  same  as  that  declared  in  the 
cases  we  bave  referred  to.  It  certainly  is 
negligence  to  create  an  appearance  of  safe- 
ty where  there  is,  In  fact,  danger,  and  such 
a  false  appearance  is  created  when  one  train 
follows  another  so  closely  as  not  to  allow 
time  for  giving  the  signals  prescribed  by 
statute.  *  *  •  If  the  traveler  can,  by 
the  exercise  of  ordinary  prudence,  discern 
and  avoid  the  danger,  he  must,  of  course. 


do  so,  but  this  by  no  means  proves  that  the 
wrongful  act  of  the  railroad  company  does 
not  constitute  negligence.  *  *  *  We 
think  the  court  did  right  in  this  case  In  in- 
structing the  Jury  that  if  the  view  of  the 
track  from  the  highway  was  obstructed  so 
that  a  train  could  not  be  seen,  and  the  ap- 
pellant ran  a  train  so  close  behind  another 
as  not  to  allow  time  for  the  statutory  sig- 
nals to  be  given,  the  railroad  company  was 
guilty  of  negligence." 

Indianapolis  Union  Railway  Company  v. 
Neubaucher,  16  Ind.  App.  21,  43  N.  E.  576, 
44  N.  E.  669,  is  still  more  closely  analogous 
to  the  present  case,  the  accident  having  oc- 
curred in  precisely  the  same  manner  on  the 
parallel  tracks  of  the  same  company.  The 
law  was  thus  stated  by  the  court:  "A  fea- 
ture of  the  negligence  charged,  or,  perhaps, 
more  correctly  speaking,  a  reason  for  the 
requirement  of  special  precautionary  meas- 
ures, was  the  running  of  trains  so  closely 
together  on  the  tracks  as  to  cause  the  noises 
made  by  such  running  to  prevent  a  person 
attempting  to  cross  from  hearing  the  dis- 
tinct sound  of  the  approaching  train,  or  Its 
signals.  To  permit  such  noises  and  the  pass- 
ing of  trains'  at  such  short  intervals  was  not 
necessarily  negligence,  but  it  necessarily  cre- 
ated additional  danger  to  the  pedestrian  who 
might  desire  to  cross,  and  brought  with  it 
the  necessary  requirement  of  providing  such 
signals  of  warning  as  would  be  sure  to  ap- 
prise travelers  over  the  crossing  of  the  ap- 
proach of  trains." 

Louisville,  etc.,  Ry.  Co.  v.  Rush,  127  Ind. 
545,  26  N.  E.  1010,  has  many  features  In 
common  with  the  case  before  us.    . 

These  decisions  seem  to  be  well  supported 
by  the  authorities.  Broom's  Leg.  Max.  365; 
Heaven  v.  Pender,  11  Q.  B.  B.  503;  Hill  v. 
Portland,  etc.,  R.  Co.,  55  Me.  438,  92  Am. 
Dec.  601;  Louisville,  etc.,  Ry.  Co.  v.  Rush, 
127  Ind.  545,  26  N.  E.  1010;  Chicago,  etc., 
R.  R.  Co.  v.  Spllker,  134  Ind.  380,  33  N.  E. 
280,  34  N.  E.  218;  7  A.  &  B.  Ency.  Law  (2d 
Ed.)  405,  and  notes;  Indianapolis,  etc.,  Ry. 
Co.  v.  Wilson,  134  Ind.  95,  33  N.  E.  793; 
Louisville,  etc.,  Ry.  Co.  v.  Sears,  11  Ind. 
App.  654,  38  N.  E.  837;  Pennsylvania  Co. 
v.  McCaffrey,  139  Ind.  430,  38  N.  E.  67,  29 
L.  R.  A.  104. 

In  the  case  before  us  the  crossing  was  In 
a  city,  and  the  statute  requiring  a  whistle 
to  be  blown  when  the  train  was  80  rods 
from  the  crossing  did  not  apply.  But  it 
was  no  less  the  duty  of  the  appellant  to 
give  to  travelers  approaching  Its  tracks  rea- 
sonable warning  of  the  coming  of  the  train 
on  the  east  track.  As  it  was  hidden  from 
sight  by  the  train  on  the  west  track,  and 
as  that  train  completely  drowned  the  noise 
made  by  it,  the  appellant  was  negligent  in 
running  the  train  on  the  east  track  so  close 
to  the  train  on  the  west  track  that  these  re- 
sults followed. 

The  complaint  alleges  that  appellant's 
child  was  11  years  of  age.    The  only  care 
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which  could  be  required  from  bim  was  such 
as  he  could  reasonably  be  expected  to  exer- 
cise, his  age,  intelligence,  and  experience  be- 
ing considered.  Nothing  in  the  complaint 
authorizes  the  Inference  that  be  failed  to 
use  such  care.  Under  the  allegations  of  the 
complaint  it  was  a  question  for  the  jury 
whether  be  did  so.  Atchison,  etc.,  R.  Co. 
v.  Hardy,  94  Fed.  294,  37  O.  a  A.  359;  Steele 
v.  Northern,  etc.,  R.  Co:,  21  Wash.  287,  57 
Pac.  820;  Davidson  v.  Lake  Shore,  etc.,  R. 
Co.,  179  Pa.  227,  86  Atl.  291.  We  are  of  the 
opinion  that  the  complaint  was  sufficient  to 
withstand  a  demurrer,  and  that  the  court 
did  not  err' la  so  deciding. 

At  the  close  of  the  evidence,  and  after  the 
case  bad  been  argued  by  the  attorneys  for 
the  Indianapolis  Union  Railway  Company, 
the  court  permitted  the  appellee  to  amend 
each  paragraph  of  the  complaint  by  insert- 
ing an  allegation  that  by  the  death  of  his 
son  the  appellee  was  deprived  of  his  serv- 
ices, which  were  of  the  value  of  810,000. 
The  complaint  would  probably  have  been 
sufficient  without  this  averment.  It  already 
contained  allegations  of  the  relationship  of 
the  appellee  to  the  child,  that  the  latter  re- 
sided with  the  appellee,  that  he  was  11  years 
old,  healthy  and  strong,  that  the  appellee 
was  entitled  to  his  services,  care,  and  cus- 
tody, and  that  he  was  killed  by  the  negli- 
gence of  the  appellant,  to  the  damage  of  the 
appellee  $10,000.  Although  the  allegation 
"that  the  plaintiff  thereby  lost  and  was  de- 
prived of  the  services  and  assistance  of 
the  child  or  wife  injured  was  generally  in- 
serted in  declarations  at  common  law  in  ac- 
tions by  the  father,  master,  or  husband,  yet 
It  seems  to  be  rather  a  conclusion  from  the 
other  facts  pleaded  than  a  material  aver- 
ment of  an  independent  fact  and  we  have 
found  no  case  where  a  declaration  was  held 
bad  on  general  demurrer  because  of  Its  omis- 
sion. 2  Chltty,  PI.  855,  856.  In  the  present 
case  the  evidence  already  before  the  Jury 
fully  authorized  the  addition  of  the  aver- 
ment, and  no  further  evidence  was  given  un- 
der it.  Such  amendments  are  very  much 
under  the  control  of  the  court,  and  we  think 
there  was  no  abuse  of  Judicial  discretion  in 
permitting  the  ameqdment  to  be  made.  Sec- 
tions 397,  399,  Burns'  Ann.  St  1901;  Citi- 
zens' Bank  v.  Adams,  91  Ind.  280;  Oity  of 
Huntington  v.  Folk,  154  Ind.  91,  54  N.  E. 
759.  The  appellant  did  not  show  by  affida- 
vit that  it  was  In  any  way  prejudiced  by 
the  amendment,  nor  ask  for  a  continuance 
because  of  it  Section  397,  Burns'  Ann.  St 
1901;  The  Toledo,  etc.,  R.  R.  Co.  v.  Stephen- 
son, Trustee,  etc,  131  Ind.  203,  30  N.  E.  1082. 
The  refusal  of  the  court  to  require  the  ap- 
pellee to  file  his  complaint  after  the  addi- 
tion of  the  averment  of  the  loss  of  the  serv- 
ices of  his  son  did  not  constitute  reversible 
error.  The  court  permitted  the  appellant  to 
file  a  demurrer  to  each  paragraph  after  the 
amendment  so  that  the  question  of  the  suf- 
ficiency of  the  pleading  was  again  raised, 


and  the  benefit  of  exceptions  to  the  rulings 
thereon  was  fully  saved  to  appellant  The 
amendment  did  not  in  any  way  impair  the 
complaint  and,  as  we  have  held  that  the 
pleading  was  sufficient  before  the  amend- 
ment It  is  not  necessary  to  add  anything  to 
our  previous  statement  of  our  reasons  for 
so  regarding  It  The  demurrers  to  the  par- 
agraphs as  amended  were  properly  over- 
ruled. 

The  last  error  assigned  is  the  overruling 
of  the  motion  for  a  new  trial.  There  Is 
little  or  no  controversy  concerning  the  facts. 
Whether  the  appellant  was  or  was  not  neg- 
ligent In  running  its  trains  on  the  parallel 
tracks,  and  whether  it  adopted  reasonable 
precautions  to  prevent  accidents  to  travelers 
who  were  using  the  street  at  the  crossing, 
were  questions  of  fact  for  the  Jury.  So,  also, 
was  the  question  in  regard  to  the  care  to 
be  exercised  by  a  child  11  years  of  age  sud- 
denly placed  in  such  a  situation  of  danger 
and  confusion  by  the  negligent  and  wrong- 
ful conduct  of  the  railroad  company.  The 
evidence  as  to  the  negligence  of  the  appel- 
lant and  the  absence  of  contributory  fault 
on  the  part  of  the  child  was  sufficient  to 
sustain  the  verdict  in  these  particulars,  and 
we  do  not  feel  authorized  to  set  it  aside. 
This  case  is  readily  distinguishable  from  Ole- 
son  v.  Lake  Shore,  etc,  R.  Co.,  143  Ind  405, 
42  N.  E.  736,  32  L.  R.  A.  149,  and  the  cases 
therein  cited,  both  as  to  the  particular  cir- 
cumstances and  conditions  under  which  the 
injury  occurred,  and  the  fact  that  in  this 
case  the  person  Injured  was  a  child  and  not 
an  adult 

Objection  is  made  by  counsel  for  appellant 
to  the  4th,  8th,  18th,  and  19th  Instructions 
given  by  the  court,  and  to  the  refusal  of  the 
court  to  give  the  2d,  3d,  6th,  7th,  10th,  11th, 
and  14th  instructions  asked  for  by  appellant 
The  supposed  error  in  the  fourth  instruction 
was  that  it  stated  that  the  burden  of  proving 
that  the  appellee's  son  was  guilty  of  contrib- 
utory negligence,  if  there  was  such  negli- 
gence, was  upon  the  appellant  and  that  the 
appellant  must  prove  that  fact  by  a  fair  pre- 
ponderance of  the  evidence.  Had  this  been 
all  that  was  said  upon  the  subject  the  in- 
struction would  have  been  incorrect  But  it 
was  not  all.  The  jury  were  fully  and  clearly 
instructed  that  such  fact  need  not  be  estab- 
lished by  the  evidence  introduced  by  the  ap- 
pellant but  that  It  would  be  sufficient  If  it 
was  made  to  appear  by  a  preponderance  of 
the  evidence  given  in  the  case,  whether  by 
the  appellant  or  by  the  appellee.  The  direc- 
tion of  the  court  upon  this  branch  of  the 
case  was  so  plain,  emphatic  and  unmistak- 
able in  its' meaning  that  we  cannot  believe 
that  it  was  misunderstood  by  the  jury,  or 
that  they  were  misled  by  it  to  the  injury  of 
the  appellant.  It  was  strictly  correct  to 
inform  the  jury  that  contributory  negligence 
was  a  matter  of  defense,  and  that  it  might 
be  proved  under  the  answer  of  general  de- 
nial.   The  statement  that  the  appellant  must 
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prove  that  fact  by  a  fair  preponderance,  of 
the  evidence  wan,  In  other  parts  of  the  In- 
structions, so  modified  and  explained  that  It 
could  not  mislead  the  Jury,  and  was  there- 
fore harmless.  Acts  1899,  p.  58;  section 
859a,  Burns'  Ann.  St  1901;  Indianapolis  St. 
R.  Co,  v.  Taylor,  158  Ind.  274,  279,  280,  63 
N.  E.  456.  It  may  be  added  that  the  whole 
of  the  evidence,  taken  together,  authorized 
the  Jury  to  find,  as  already  observed,  that 
the  appellee's  son  was  not  guilty  of  contribu- 
tory negligence,  but  that  he  exercised  such 
care  as  could  be  required  from  him,  his  age, 
intelligence,  and  experience  considered. 

The  eighth  instruction  properly  stated  that 
It  was  the  duty  of  the  appellant  "to  give 
timely  warning  of  the  approach  of  a  train." 
This  it  was  bound  to  do,  whether  there  was 
a  statute  or  ordinance  requiring  signals  to 
be  given  at  the  street  crossing,  or  otherwise. 
It  was  a  measure  of  care  which  the  law 
exacted,  and  failure  to  exercise  it  at  such  a 
crossing  as  was  shown  to  exist  in  this  case 
would  have  been  negligence  on  the  part  of 
the  railroad  company.  The  Chicago,  etc.,  R. 
Co.  v.  Hoggs,  101  Ind.  522,  supra;  Indian- 
apolis Union  By.  Co.  v.  Neubaucner,  16  Ind. 
App.  21,  supra;  Louisville,  etc.,  Ry.  Co.  t. 
Rusk,  127  WO.  545,  26  N.  E.  1010. 

The  eighteenth  instruction,  in  regard  to 
the  measure  of  damages  in  this  case,  was 
not  materially  defective  or  misleading.  The 
Jury  were  informed  by  it  that  the  appellee 
could  not  recover  "the  value  of  such  services 
Independent  of  the  expense  of  caring  for  and 
maintaining  the  son -during  minority." 

The  nineteenth  instruction  contains  an  ac- 
curate statement  of  the  law  regarding  the 
care  to  be  exercised  by  children  of  tender 
years  in  situations  of  peril.  The  court  very 
properly  told  the  Jury  that  the  care  which  the 
law  requires  a  child  to  exercise  Is  according 
to  bis  maturity,  experience,  and  capacity, 
and  that  it  is  to  be  determined  by  the  jury 
upon  the  proof  of  all  the  facts  of  the  par- 
ticular case.  The  court  did  not  assume  that 
toe  appellee's  son  was  of  any  particular  age, 
although  the  undisputed  evidence  would 
bare  justified  it  in  stating  that  be  was  an  in- 
fant aged  11  years.  If  the  language  used 
concerning  the  degree  of  care  to  be  exercised 
by  an  infant  was  not  technically  exact,  there 
Is  not  the  slightest  probability  Hint  the  jury 
■were  misled  by  any  failure  of  tlie  court  to 
observe  the  nice  distinction  pointed  out  by 
counsel  between  degree  of  care  and  quantum 
of  care. 

The  instructions  asked  by  the  appellant 
and  refused  by  the  court  need  not  be  set  out 
or  considered  In  detail.  Some  of  them  were 
entirely  at  variance  with  the  views  express- 
ed in  this  opinion;  the  others  related  to  sub- 
jects on  which  tbe  jury  had  been  properly 
and  sutttclently  advised  by  the  court. 

We  do  not  find  in  the  amount  of  damages 
Assessed  for  the  loss  of  tbe  services  of  ap- 
pellee's son  any  indication  of  unfairness, 
prejudice,  ot  passion.     There  la  no  exact 


standard  by  which  the  value  of  the  services 
of  a  minor  son  from  the  age  of  11  years  to 
the  age  of  21  years  can  be  measured,  and, 
as  this  boy  was  already  earning  money,  we 
cannot  say  that  It  was  Improbable  that  he 
would  have  continued  to  do  so,  and  that  his 
earnings  would  have  Increased  from  year  to 
year  until  he  attained  his  majority. 

Our  conclusion  is  that  the  court  did  not 
err  in  overruling  the  motion  for  a  new  trial. 
We  find  no  error  in  the  record.  Judgment 
affirmed. 

(33  InS.  App.  631) 
CITY  OF  BLUFFTON  et  al.  v.  MILLAR.* 
(Appellate  Court  of  Indiana,  Division  No.  1. 
May  12,  1904.)     . 

MUNICIPAL  CORPORATIONS  —  IMPROVEMENTS  — 
STATUTES  —  VALIDITY  OF  ORDINANCE  —  DE- 
SCRIPTION OF  IMPROVEMENT— CONTRACT—  DIL- 
EGATION  OF  POWERS  TO  CXTT  ENGINEER— EQ- 
UITY. 

1.  Where  a  municipality,  in  assessing  prop- 
erty for  a  public  improvement,  attempts  some 
other  method  than  that  provided  by  statute,  or 
exceeds  the  authority  given,  it  is  without  juris- 
diction to  that  extent,  and  its  acts  are  void. 

2.  Where  a  city  has  entered  into  a  contract 
for  the  making  or  a  public  improvement,  which 
contract  is  beyond  the  scope  of  its  municipal 
power,  a  property  owner  affected  by  the  im- 
provement is  entitled  to  an  injunction  to  re- 
strain the  carrying  out  of  the  contract. 

3.  Acts  1901,  p.  534,  c.  231  (Burns'  Ann.  St 
1901,  $  3623a),  relative  to  municipal  improve- 
ments, provides  that  the  common  council  desir- 
ing to  make  a  street  improvement  shall  order 
the  same  by  the  adoption  of  a  resolution,  stat- 
ing the  kind,  location,  etc.,  thereof,  and  that 
any  property  owner  whose  lands  shall  be  as- 
sessed may  remonstrate,  and  if  tbe  remonstrance 
is  signed  by  two-thirds  ot  the  property  owners 
residing  on  the  lots  abutting  on  the  improve- 
ment, and  representing  two-thirds  of  the' number 
of  lineal  feet  of  the  improvement,  all  pro- 
ceedings shall  be  abandoned.  Held,  that  a  reso- 
lution for  the  improvement  of  a  street  by  pav- 
ing the  roadway -between  the  curbs  with  either 
sheet  asphalt  or  brick  paving  blocks  or  with 
bituminous  macadam  was  unauthorized  as  not 
a  compliance  with  the  statutory  requirement 
that  the  "kind"  of  improvement  shall  be  spec- 
ified. 

4.  Inasmuch  as  Burns'  Ann.  St  1901,  {  3508, 
relative  to  street  improvements,  and  requiring  the 
city  engineer  to  prepare  plans  and  specifications, 
gives  him  no  authority  to  determine  the  char- 
acter of  the  improvement  or  the  materials  to  be 
used,  a  contract  for  a  street  improvement  which 
left  the  character  of  the  improvement,  and  the 
nature  of  some  of  the  materials  to  be  used,  to 
the  determination  of  the  engineer,  was  invalid. 

Appeal  from  Circuit  Court,  Wells  County; 
James  P.  Hale,  Special  Judge. 

Suit  by  Charles  M.  Miller  against  tbe  city 
of  Bluffton  and  another  to  enjoin  tbe  carry- 
ing out  of  a  contract  for  a  street  improve- 
ment From  a  judgment  overruling  demur- 
rers to  the  complaint  defendants  appeal. 
Affirmed. 

C.  E.  Sturgls,  J.  H.  C.  Smith,  and  Elliott 
Elliott  &  Littleton,  for  appellants.  Wilson  & 
Townley,  Dalley,  Simmons  &  Dailey,  and  W. 
H.  Eichhorn,  for  appellee. 

1  2.  Bm  Injunction.  voL  13,  Cent  Dig.  (  16*. 
'Rehearing  denied. 
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ROBINSON,  J.  Suit  by  appellee,  an  abut- 
ting property  owner,  against  appellant  city 
and  a  contractor,  to  enjoin  the  carrying  out 
of  a  contract  for  a  street  improvement. 
Demurrers  to  each  of  the  two  paragraphs  of 
complaint  were  overruled,  and,  appellants 
refusing  to  plead  further,  the  court  rendered 
Judgment  against  them  for  costs,  and  decreed 
a  perpetual  Injunction. 

It  is  first  argued  that  this  is  a  collateral 
attack,  and  cannot  be  sustained  unless  the 
proceedings  are  void  for  want  of  jurisdic- 
tion, and  that,  as  a  remedy  by  remonstrance 
and  also  by  appeal  is  given,  Injunction  will 
not  lie.  The  authority  to  assess  abutting 
property  for  a  street  Improvement  is  purely 
statutory,  and  such  statutes  are  to  be  strict- 
ly construed.  The  manner  In  which  the 
statute  provides  the  assessment  shall  be 
made  is  the  measure  of  the  city's  power  to 
make  it  Whether  this  power  has  been  ex- 
ercised as  the  statute  directs,  presents  a  ques- 
tion In  its  nature  jurisdictional.  If  the  mu- 
nicipality attempts  some  other  method  other 
than  that  provided  by  the  statute,  or  goes 
beyond  the  authority  given,  to  that  extent 
It  is  without  jurisdiction  and  its  acts  are 
void.  In  such  cases  it  is  undertaking  the  ex- 
ercise of  an  unauthorized  power,  which  eq- 
uity will  enjoin.  If  mandatory  provisions  of 
the  statute  or  charter  have  been  disregarded 
In  an  ordinance,  and  a  contract  beyond  the 
scope  of  municipal  power  entered  into,  the 
ordinance  and  contract  are  illegal,  and  an 
assessment  made  upon  property  through  such 
proceedings  would  be  illegal.  It  cannot  be 
said  that  the  remedy  at  law  In  such  cases  Is  as 
adequate  or  efficient  as  the  remedy  by  injunc- 
tion. It  has  been  held,  time  and  time  again, 
that  where  statutes  grant  a  municipality  pow- 
er to  impose  a  burden  upon  private  prop- 
erty, requiring  the  doing  of  some  particular 
thing,  in  Its  nature  Jurisdictional,  as  a  con- 
dition precedent  to  the  right  to  impose  such 
burden,  the  failure  to  do  the  thing  required 
renders  the  proceeding  void.  If  the  act  of 
the  municipality  is  void  because  of  a  want  of 
power  to  do  the  thing  attempted,  it  Is  void 
because  of  a  want  of  Jurisdiction.  See  Sack- 
ett  v.  City  of  New  Albany,  88  Ind.  473,  45 
Am.  Rep.  467;  Barber  Co.  v.  Edgerton,  125 
Ind.  461,  25  N.  E.  436;  Board  v.  Gillies,  138 
Ind.  667,  38  N.  E.  40;  Wlckwire  v.  Elkhart, 
144  Ind.  305.  43  N.  E.  216;  Case  v.  Johnson, 
91  Ind.  477;  Lowe  v.  Lawrenceburg,  etc., 
Co.  (Ind.  Sup.)  69  N.  E.  148;  Spring  Steel  Co. 
v.  City  of  Anderson  (Ind.  App.)  69  N.  E. 
404;  Cleveland,  etc.,  By.  v.  Jones,  20  Ind. 
App.  87,  50  N.  E.  319;  Adams  v.  Shelbyville, 
154  Ind.  407,  495,  57  N.  E.  114,  49  L.  R.  A. 
797,  77  Am.  St.  Rep.  484;  City  of  Fort 
Wayne  v.  Shoaff,  106  Ind.  66,  5  N.  E.  403; 
Goring  v.  McTaggart,  92  Ind.  200;  City  of 
Delphi  v.  Startzman,  104  Ind.  343,  3  N.  E. 
937;  2  Dillon,  Mun.  Corp.  (4th  Ed.)  gg  908, 
914;  Smith,  Mun.  Corp.  §  1242. 

In  Watson  v.  Sutherland,  5  Wall.  74,  18 
U  Ed.  580,  tbe  rule  is  stated:    "It  Is  not 


enough  that  there  is-  a  remedy  at  law;  it 
must  be  plain  and  adequate,  or,  in  other 
words,  as  practical  and  efficient  to  the  ends 
of  justice  and  its  prompt  administration  as 
the  remedy  in  equity."  This  principle  has 
been  approved  In  this  state  in  a  number  of 
cases.  See  Hart  v.  Hildebrandt,  30  Ind,  App. 
415,  66  N.  E.  173,  and  cases  cited;  Meyer  v. 
Boonville  (Ind.  Sup.)  70  N.  E.  146;  Dillon 
Mun.  Corp.  (4th  Ed.)  g  914.  It  Is  no  longer 
necessary  in  this  state  that  a  plaintiff  should 
show  by  averment  and  proof  that  he  will 
suffer  Irreparable  Injury.  In  3  Pomeroy's 
Equity  (2d  Ed.)  {  1357,  the  author  says: 
"Judges  have  been  brought  to  see  and  ac- 
knowledge—contrary to  the  opinion  held  by 
Chancellor  Kent— that  the  common-law  the- 
ory of  not  Interfering  with  persons  until 
they  shall  have  actually  committed  a  wrong 
is  fundamentally  erroneous,  and  that  a  rem- 
edy which  prevents  a  threatened  wrong  is  in 
its  essential  nature  better  than  a  remedy 
which  permits  tbe  wrong  to  be  done  and  then 
attempts  to  pay  for  it  by  the  pecuniary 
damages  which  a  jury  may  assess."  See 
Xenia  Real  Estate  Co.  v.  Macy,  147  Ind. 
568,  47  N.  E.  147;  Champ  v.  Kendrick,  130 
Ind.  549,  30  N.  E.  787;  Bishop  v.  Moorman, 
98  Ind.  1,  49  Am.  Rep.  731.      • 

The  proceedings  of  the  council  leading  up 
to  and  Including  the  contract  are  questioned, 
first  upon  the  ground  that  the  declaratory 
resolution  and  notice  for  bids  failed  to  spec- 
ify the  kind  of  Improvement  and  Invite  com- 
petitive bidding  thereon.  In  the  original  res- 
olution, and  In  the  notice  inviting  bids,  the 
street  was  to  be  improved  by  paving  the 
roadway  between  the  curbs  with  either  sheet 
asphalt  pavement  upon  a  concrete  founda- 
tion, or  brick  paving  blocks  upon  a  concrete 
foundation,  or  with  bituminous  macadam,  as 
the  council  should  determine  after  receiving 
the  bids.  The  statute  provides  that  the 
common  council,  desiring  to  make  a  street 
improvement,  ''shall  order  the  same  by  the 
adoption  of  a  resolution  declaring  such  im- 
provement to  be  necessary,  and  stating  tbe 
kind,  size,  location  and  terminal  points  there- 
of, and  fixing  a  date  upon  which  bids  will 
be  received  for  tbe  construction  of  said  im- 
provement" It  is  further  provided  that  tbe 
council  shall  open  tbe  bids  upon  the  date 
fixed  and  award  the  contract  that  It  may 
take  the  bids  under  advisement  and  may  re- 
ject any  and  all  bids,  and  that  any  property 
owner  whose  lands  shall  be  assessed  for 
the  improvement  may  remonstrate  "against 
said  improvement  at  any  time  before  the  let- 
ting of  the  contract"  and  if  the  remonstrance 
"is  signed  by  two-thirds  of  the  property 
owners,  residing  upon  the  lots  abutting  on 
such  Improvement  and  representing  two- 
thirds  of  the  number  of  lineal  feet  of  such 
improvement  then  all  further  proceedings 
shall  be  abandoned."  Acts  1901,  p.  534,  c. 
231  (Burns'  Ann.  St  1901,  I  3623a).  Tnla 
statute  manifestly  was  intended  to  and  does 
curtail  the  power  formerly  given  to  city 
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councils  In  making  street  Improvements  on 
their  own  motion.  For  the  first  time  abut- 
ting property  owners  who  are  to  pay  for  the 
Improvement  are  given  the  right  to  defeat 
the  kind  of  Improvement  the  council  pro- 
poses to  make.  This  gives  to  the  declara- 
tory resolution  and  notice  an  Importance 
which  It  did  not  before  possess.  The  statute 
does  not  require  that  the  abutting  .owners 
shall  state  any  reasons  for  objecting  to  the 
kind  of  Improvement  proposed,  but.  If  the 
number  mentioned  object  to  the  particular 
kind  before  the  contract  is  let  the  matter 
Is  at  an  end.  .The  property  owners  have  the 
right  to  know  at  the  outset  the  kind  of  im- 
provement selected.  If  they  remonstrate, 
they  must  do  it  before  the  contract  Is  let. 
The  declaratory  resolution  states  that  the 
street  is  to  be  improved  in  one  of  three  ways 
as  the  council  shall  determine  after  receiving 
bids.  The  acceptance  of  some  particular 
bid  and  the  letting  of  the  contract  may  be 
practically  one  and  the  same  act  If  effect 
Is  to  be  given  the  language  used  in  the  sec- 
tion, it  cannot  be  said  that  the  "kind  of  im- 
provement" means  that  the  Improvement 
should  be  described  as  the  paving  of  a  road- 
way, the  construction  of  a  sidewalk,  and  the 
like.  The  statute  means  that  the  council 
shall  state  in  the  declaratory  resolution,  not 
only  that  the  improvement  is  necessary,  but 
shall  state  the  nature  and  character  of  the 
Improvement.  The  council  Is  to  secure  def- 
inite bids  for  a  particular  kind  of  work.  It 
is  a  matter  of  common  knowledge  that  there 
are  various  kinds  of  street  improvements, 
and  the  statute  does  not  say  that  the  council 
shall  state  a  number  of  kinds  of  improve- 
ments, one  of  which,  after  bids  are  received, 
-may  be  selected,  but  it  directs  that  the  dec- 
laratory resolution  shall  state  the  kind  of 
Improvement  and  shall  fix  a  date  upon  which 
bids  will  be  received  for  the  construction  of 
that  improvement  After  the  kind  of  im- 
provement has  been  selected  and  property 
owners  given  an  opportunity  to  be  heard, 
bids  are  to  be  asked  and  the  contract  let 
The  power  possessed  by  the  council  Is  what- 
ever the  statute  gives  it  The  mode  pre- 
scribed excludes  all  others.  Any-  method 
adopted  other  than  that  named  in  the  stat- 
ute is  void,  because  there  is  no  power  to 
adopt  it  A  method  actually  adopted  might 
bring-  as  good  or  better  results  than  the  one 
provided.  But  that  is  not  the  question.  The 
only  question  is,  what  method  has  the  Leg- 
islature prescribed,  and  has  .the  council  fol- 
lowed that  method?  It  is  purely  a  question 
of  power.  The  Legislature  has  delegated  to 
the  council  the  power  to  charge  the  prop- 
-erty  of  individuals  with  the  expense  of  the 
improvement,  and  the  steps  to  be  taken  are 
not  merely  directory,  but  are  mandatory, 
and  are  to  be  strictly  pursued.  The  property 
owner  may  insist  upon  the  observance  of 
every  statutory  requirement  which  will  In 
the  least  tend  to  his  protection.  An  order  for 
a  street  Improvement  "is  in  some  respects," 


said  the  court  in  Merrill  v.  Abbott  62  Ind. 
649,  "analogous  to  a  judicial  act  and  ought 
clearly  and  explicitly  to  prescribe  what  it  au- 
thorizes to  be  done  as  regards  the  contem- 
plated improvement  to  which  it  Is  Intended 
to  apply." 

If  the  council  may  designate  more  than  one 
kind  of  Improvement  it  may  designate' all 
kinds.  We  do  not  think  it  can  be  said  that 
the  competitive  bidding  contemplated  by  the 
statute  would  necessarily  be  secured  where 
bids  are  invited  on  various  kinds  of  im- 
provements. In  such  a  case  the  bidders 
would  not  be  put'  on  terms  of  perfect  equal- 
ity, because  they  would  not  be  bidding  on 
the  same  proposition  on  the  same  terms.  It 
Is  true  the  contract  is  to  be  let  to  the  best 
bidder,  not  necessarily  the  lowest  but  the 
bid  accepted  is  to  be  the  best  bid,  not  merely 
for  the  Improvement  of  the  street  but  the 
best  bid  for  Improving  the  street  in  the  man- 
ner already  designated  by  the  council.  Such 
a  plan  could  result  in  injury  to  the  property 
holder.  In  Wlckwire  v.  City  of  Elkhart,  144 
Ind.  306,  43  N.  B.  216,  the  court  approved  the 
following:  "It  Is,  however,  the  duty  of  the 
courts  to  resolve  doubts  against  the  valid- 
ity of  the  exercise  of  the  authority  wherev- 
er there  is  any  substantial  deviation  at  all, 
and  to  restrain  proceedings,  in  cases  where 
there  is  not  an  exact  compliance  with  the 
statute,  only  when  it  clearly  and  unmistak- 
ably appears  that  no  possible  Injury  has  re- 
sulted to  the  landowner,  or  could  result  to 
him."  See  Helms  v.  Bell,  155  Ind.  602,  58  N. 
E.  707;  Coggeshall  v.  City  of  Des  Moines, 
78  Iowa,  236,  41  N.  W.  617,  42  N.  W.  650; 
Fones  Bros.  Co.  v.  Erb,  54  Ark.  645,  17  S.  W. 
7,  13  L.  R.  A.  353 ;  Wrought  Iron  Bridge  Co. 
v.  Board,  19  Ind.  App.  672,  48  N.  E.  1050*; 
Mazet  v.  City  of  Pittsburgh;  137  Pa.  648,  20 
Atl.  693;  Fairbanks  v.  City  of  North  Bend 
(Neb.)  94  N.  W.  637;  Ricketson  v.  Milwau- 
kee (Wis.)  81  N.  W.  864,  47  L.  B.  A.  685; 
Kneeland  v.  Milwaukee,  18  Wis.  413 ;  Wells 
v.  Burnham,  20  Wis.  112;  Kneeland  v.  Fur- 
long, 20  Wis.  437. 

In  Connersville  v.  Merrill,  14  Ind.  App.  303, 
42  N.  B.  1112,  cited  by  counsel  for  appellant 
the  general  character  of  the  walk  was  to  be 
of  stone,  and  bids  were  invited  on  three  dif- 
ferent kinds  of  stone.  One  set  of  specifica- 
tions would,  no  doubt  have  been  sufficient. 
The  only  question  raised  was  as  to  the  uncer- 
tainty with  reference  to  the  bidding,  and  it 
was  there  held  that  the  property  holder  "had 
the  benefit  of  competition  on  each  brand  or 
special  kind  of  the  general  material  to  be 
used."  This  language;  we  think,  distinguish- 
es that  case  from  the  case  at  bar,  where 
there  was  no  general  material  specified,  but 
the  materials  in  the  kinds  of  improvement 
designated  were  entirely  different.  Moreover, 
the  act  of  1901  gives  the  landholder  a  right 
with  reference  to  the  kind  of  Improvement 
which  he  did  not  have  under  the  act  in  force 
in  the  above  case,  and  the  statute  should  be 
construed  to  make  this  new  right  effective. 
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The  proceedings  of  the  council  are  ques- 
tioned also  on  the  ground  that  certain  pow- 
ars  and  duties  were  unlawfully  delegated  to 
the  city  civil  engineer.  In  the  specifications 
for  a  bituminous  macadam  street,  which 
specifications  are  made  a  part  of  the  contract 
entered  into  for  the  improvement,  It  is  pro- 
vided, among  other  things,  that  on  top  of 
a  certain  foundation  "shall  be  sprinkled  a 
thin  layer  of  Warren's  No.  1  semi-liquid  com- 
position, same  to  be  fluid  enough  to  unite 
with  the  cold  stone,  or  some  other  prepara- 
tion of  coal  tar,  free  from  petroleum  or  other 
foreign  substance  and  of  equal  and  uniform 
density  and  quality,  same  to  be  determined 
by  the  city  engineer.  Over  this  shall  be 
spread,  by  pouring,  a  heavy  coating  of  War- 
ren's No.  24  'Puritan  Brand'  hard  macadam 
bituminous  cement  or  other  preparation  of 
coal  tar,  free  from  petroleum  or  other  for- 
eign substances,  and  of  equal  uniform  densi- 
ty and  quality,  same  to  be  determined  by  the 
city  engineer."  Upon  the  above  foundation 
is  to  be  a  wearing  surface,  "which  shall  be 
two  inches  thick  and  composed  of  carefully 
selected  and  very  hard  limestone,  or  other 
hard  stone,  acceptable  to  the  city  engineer, 
and  gravel  ranging  in  size  from  one  inch  in 
diameter  to  an  impalpable  powder  mixed 
with  sand,  and .  containing  all  sizes  and 
grades,  •  •  •  the  stone  and  sand  shall 
be  heated  *  •  •  not  higher  than  300  de- 
grees Fahrenheit,  it  shall  then  be  thoroughly 
mixed  by  machinery  with  Warren's  Puritan 
brand  No.  19  bituminous  macadam  composi- 
tion or  some  other  preparation  of  coal  tar, 
free  from  petroleum  or  other  foreign  substan- 
ces and  of  equal  and  uniform  density  and 
quality,  same  to  be  determined  by  the  city 
engineer,  •  *  *  the  amount  of  said  com- 
position to  be  used  shall  be  9  per  cent  to  18 
per  cent  by  weight ;  the  exact  proportion  of 
materials  will  depend  upon  the  character  of 
materials,  the  location,  grade  and  traffic  of 
the  street  •  •  *  After  the  rolling  of  the 
wearing  surface  there  should  be  spread  a 
thin  coating  of  Warren's  quick  drying  bitu- 
minous flush  coat  composition  or  some  other 
preparation  of  coal  tar  free  from  petroleum 
or  other  foreign  substance  and  of  equal  and 
uniform  density  and  quality,  same  to  be  de- 
termined by  the  city  engineer.  •  •  • 
Before  the  final  rolling  shall  take  place,  a 
slight  coating  of  coarse  sand  or  finely  crush- 
ed screenings  shall  be  sprinkled  on  the  pave- 
ment, the  screenings  may  be  Increased  in  size 
If  ordered  by  the  engineer.  •  •  •  On  side 
hills,  where  ordered  by  the  engineer,  there 
may  be  rolled  into  the  surface  a  thin  layer 
of  stone  chips."  Bidders  proposing  to  use 
other  brands  of  material  than  those  mention- 
ed in  the  specifications  should  file  samples 
with  the  engineer  at  least  three  days  before 
the  letting,  "or  such  bids  will  not  be  read 
or  considered,  nor  will  they  be  considered  un- 
less the  same  are  approved  by  the  engineer 
and  common  council."  The  statute  gives  to 
the  engineer  no  authority  whatever  to  de- 


termine the  character  of  the  improvement  or 
to  determine  the  materials  to  be  used.  He 
prepares  plans  and  specifications  for  public 
Improvements  when  directed  to  do  so  by  the 
council  (Burns'  Ann.  St  1901,  |  3508),  but 
these  plans  and  specifications  become  a  part 
of  the  contract  which  the  city  makes  for  the 
Improvement  and  are  with  reference  to  the 
kind  of  improvement  and  materials  to  be 
used  as  determined  by  the  council.  It  is 
not  a  delegation  of  power  to  leave  to  the 
engineer  the  execution  of  a  work  which  the 
council  has  ordered  to  be  done  in  a  particu- 
lar way.  But  the  power  to  determine  that 
an  Improvement  shall  be  made,  or  the  man- 
ner in  which  It  shall  be  made.  Is  a  public 
power  conferred  by  the  Legislature  on  the 
legislative  department  of  the  municipal  gov- 
ernment and  cannot  be  delegated  to  any  of- 
ficer or  any  other  department  but  must  be 
exercised  In  strict  conformity  with  the  stat- 
ute conferring  the  power.  The  Legislature 
evidently  intended  to  place  the  responsibility 
of  determining  the  plan  of  the  Improvement 
upon  the  common  council.  As  the  expenses 
of  tbe  improvement  are  to  be  paid  by  the 
property  owners,  the  power  to  make  the  im- 
provement Is  a  power  of  taxation,  and  a 
court  is  not  authorized  to  say  that  such  sover- 
eign authority  may  be  exercised  by  any  offi- 
cer or  officers  except  those  whom  the  statute 
in  terms  designates.  The  council  was  with- 
out authority  to  delegate  to  the  engineer  the 
power  to  select  any  of  the  materials  to  be 
used  In  making  the  improvement  but  it  at- 
tempted to  do  this  when  it  delegated  to  him 
the  power  to  order  used  at  his  discretion 
these  various  Warren's  compounds  or  other 
compounds  of  equal  density  or  quality.  It 
is  the  duty  of  the  council  to  determine  the- 
nature  of  the  improvement  to  be  made.  Nor 
is  there  any  authority  for  giving  the  engineer 
a  voice  in  the  letting  of  the  contract  The 
statute  plainly  directs  that  when  the  bids 
are  received  the  council  shall  let  the  contract 
to  the  best  bidder.  Selecting  the  kind  of  ma- 
terial to  be  used  cannot  be  said  to  be  a  mat- 
ter of  detail  which  may  be  left  to  the  engi- 
neer, nor  can  it  be  said  that  selecting  the 
material  is  a  ministerial  duty.  In  Smith  v. 
Duncan,  77  Ind.  92,  an  ordinance  provided 
that  a  pavement  should  be  of  wooden  blocks, 
"but"  said  the  court  "of  what  wood  the 
blocks  shall  be,  how  they  shall  be  laid,  to 
what  grade,  and  every  minutia  of  the  work, 
is  left  to  be  determined  by  the  engineer. 
The  law  does  not  contemplate  the  delegation 
of  such  powers  to  that  officer."  See  Thomp- 
son v.  Schermerhorn,  6  N.  Y.  92,  55  Am. 
Dec.  386;  California  Imp.  Co.  v.  Reynolds, 
123  Oal.  88,  55  Pac.  802;  Hydes  ▼.  Joyes, 
67  Ky.  464,  96  Am.  Dec.  311;  McCrowell  v. 
City  of  Bristol,  89  Va.  652,  16  S.  E.  867, 
20  L.  R.  A.  653;  Bolton  v.  Gilleran,  106  Cal. 
244,  38  Pac.  881,  45  Am.  St  Rep.  33;  City 
of  St  Louis  v.  Clemens,  43  Mo.  395;  Blrdsall 
v.  Clark,  73  N.  Y.  73,  29  Am.  Rep.  105;  City 
of  Indianapolis  v.  Lawyer,  38  Ind.  348;  DU- 
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Ion,  Mun.  Corp.  (4th  Ed.)  }§  96,  779;  Smith, 
Muii.  Corp.  f  504. 

In  Hitchcock  v.  Galveston,  98  U.  S.  341, 
24  L.  Ed  669,  the  council  directed  the  pave- 
ments to  be  constructed  of  one  or  the  other 
of  several  materials,  and  gave  abutting  lot 
owners  the  privilege  of  selecting  the  kind, 
and  reserving  to  the  chairman  of  their  com- 
mittee authority  to  select  in  case  the  lot 
owners  failed.  The  council  having  provided 
for  the  work  and  for  the  bidding,  the  execu- 
tion of  a  contract  on  behalf  of  the  city  for 
doing  the  work  was  a  ministerial  act  which 
the  council  might  direct  should  be  perform- 
ed by  the  mayor  and  chairman  of  the  com- 
mittee on  streets  and  alleys.  It  is  there 
stated  that  a  municipality  may  do  Its  minis- 
terial work  by  agents,  and  tbat  there  was  -no 
unlawful  delegation  of  power,  "but,"  said 
the  court,  "If  there  bad  been,  the  contract 
was  ratified  by  the  council  after  It  was 
made." 

Counsel  cite  also  the  case  of  Mayor  v. 
Stewart,  92  Md.  585,  48  Atl.  165,  where  the 
council  had  selected  asphalt  as  the  material 
with  which  the  street  was  to  be  paved,  and 
permitted  the  engineer  to  use  vitrified  brick 
In  lieu  of  asphalt  in  the  gutters,  and  upon 
such  other  portions  of  the  street  as  in  his 
Judgment  might  be  necessary  or  advisable; 
but  the  council  had  designated  both  mate- 
rials by  ordinance,  and  the  only  discretion 
given  the  engineer  was  to  use  one  in  prefer- 
ence to  the  other  at  particular  places.  In 
that  case  It  is  held  tbat  "the  power  to  de- 
termine what  material  should  be  used  in 
paving  a  street  is  a  legislative  power,  and 
cannot  be  transferred  by  the  city  council  to 
any  one  else."  In  the  case  at  bar  we  do  not 
think  It  can  be  said  that  the  discretion  given 
the  engineer  was,  "with  respect  to  the  de- 
tails of  do!ng  the  work,  'necessary  discretion 
In  a  workman  employed  to  do  a  work,' "  as 
stated  in  the  above  case. 

In  Ray  v.  City  of  Jeffersonville,  90  Ind. 
567,  the  statute  expressly  imposed  upon  the 
engineer  the  duty  pt  making  the  assessments 
In  certain  cases,  and  the  case  is  to  be  dis- 
tinguished from  the  case  of  Smith  v.  Dun- 
can, 77  Ind.  92.  In  Taber  v.  Grafmiller,  109 
Ind.  206,  9  N.  E.  721,  the  council  ordered 
that  certain  sidewalks  "be  graded  to  a  width 
of  ten  feet,  and  paved  with  brick  to  a  width 
of  six  feet,"  and  that  "said  improvement 
shall  be  made  under  the  supervision  and  to 
the  satisfaction  of  the  city  civil  engineer, 
and  In  accordance  with  plans,  and  specifica- 
tions" on  file  in  the  engineer's  office,  and 
tbat  the  engineer  should  set  the  proper 
stakes.  It  was  held  there  was  no  delegation 
of  authority,  tbat  there  was  a  "specification 
of  the  nature  of  the  work,"  that  the  reso- 
lution clearly  Implied  that  there  was  an  ex- 
isting grade  previously  established,  that  the 
specification  that  the  pavement  should  be  of 
brick  was  sufficiently  certain,  as  "the  Just 
and  reasonable  implication  is  that  the  brick 
shall  be  paving  brick  of  the  kind  ordinarily 
70  N.E.— 63 


used."  We  do  not  understand  that  this  case 
overrules  Smith  v.  Duncan,  77  Ind.  92,  or 
that  there  is  any  conflict  in  the  views  an- 
nounced in  the  two  cases. 

In  Swift  v.  City  of  St  Louis  (Mo.  Sup.)  79 
S.  W.  172,  the  board  of  public  improvements 
gave  notice  that  on  a  certain  day  it  would 
consider  the  Improvement  of  a  street  with 
either  one  of  four  kinds  of  material  specified, 
and  afterwards  recommended  to  the  munici- 
pal assembly  an  ordinance  for  the  Improve- 
ment with  bituminous  macadam.  A  con- 
tract was  made  under  the  ordinance.  The 
specifications  of  material  to  be  used  were 
certain  compositions  known  as  "Warren's 
Puritan  Brands,"  but  no  power  was  given 
the  engineer  in  tbat  case  to  use  any  other 
composition  which  he  might  think  equally  as 
good. 

We  think  the  proceedings  of  the  council 
were  Invalid  because  of  the  failure  of  the 
resolution  and  notice  to  specify  the  kind  of 
improvement  contemplated,  and  because  cer- 
tain powers  were  unlawfully  delegated  to 
the  civil  engineer. 

Judgment  affirmed. 


(33  Ind.  A.  124) 
TEBRE  HAUTE  ELECTRIC  CO.  v.  WAT- 
SON. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
May  10,  1904.) 

JDBOBS  —  CHALLENGES— PERMANENT    INJURIES 
—PLEADING  SPECIAL  DAMAGES—CROSS- 
EXAMINATION. 

1.  Overruling  a  challenge  to  a  juror  for  cause 
is  not  ground  for  reversal,  the  juror  having  been 
excused  on  a  peremptory  challenge,  and  it  not 
appearing  that  the  party  exhausted  his  peremp- 
tory challenges. 

2.  Averment  in  a  complaint  that  plaintiff's  in- 
juries are  permanent,  and  will  leave  him  in  a 
crippled  condition  for  life,  is  sufficient  to  admit 
evidence  of  impairment  of  earning  capacity. 

3.  Questions  calculated  to  test  witness'  knowl- 
edge of  cars,  to  enable  the  jury  to  weigh  his  tes- 
timony given  in  chief  that  the  car  was  in  per- 
fect order  the  night  before  the  accident,  are 
proper  on  cross-examination. 

Appeal  from  Circuit  Court,  Clay  County; 
P.  O.  Colllver,  Judge. 

Action  by  Thomas  Watson  against  the 
Terre  Haute  Electric  Company.  Judgment 
for  plaintiff.     Defendant  appeals.    Affirmed. 

A.  W.  Knight,  for  appellant  Coffey  &  Mc- 
Gregor, for  appellee. 

COMSTOCK,  J.  Appellee  recovered  in  the 
court  below  a  verdict  and  Judgment  thereon 
In  the  sum  of  $1,000  for  personal  Injuries 
alleged  to  have  been  sustained  on  account 
of  a  collision  between  one  of  appellant's 
street  cars,  in  which  he  was  riding  as  a  pas- 
senger, and  a  switching  train  on  the  Terre 
Haute  &  Indianapolis  Railroad  Company. 
The  cause  was  put  at  Issue  by  general  denial. 
The  only  error  relied  on  for  reversal  Is  the 

H  2.  See  Damages,  VOL  IS,  Cent.  Dig.  |  443. 


Digitized  by 


Google 


994 


70  NORTHEASTERN  REPORTER. 


Hud. 


overruling  of  appellant's  motion  for  a  new 
trial.  The  first  reason  set  out  in  said  mo- 
tion which  is  discussed  is  the  third,  and  is 
the  overruling  of  defendant's  challenge  for 
cause  to  one  Archer,  a  Juror  called  on  the 
trial  of  the  cause.  Said  Juror  on  his  voir 
dire  answered  as  follows:  "Q.  Have  you, 
Mr.  Archer,  any  prejudice  against  this  street 
car  company?  A.  I  think  I  have.  Q.  I  will 
ask  you  if.  your  prejudice  against  the  street 
car  company  is  such  as  would  prevent  you 
from  giving  the  defendant  a  fair  and  impar- 
tial trial  in  this  case  according  to  the  law 
and  the  evidence?  A.  No,  sir.  Q.  Do  you 
think  you  could  fairly  and  impartially  try 
the  case  as  if  you  had  no  prejudice  against 
this  company?  A.  Yes.  Q.  On  what  grounds 
are  you  prejudiced  against  the  defendant? 
A.  On  account  of  the  strike.  Q.  Have  you 
any  prejudice  against  the  company  in  this 
case?  A.  No,  sir."  Defendant's  counsel,  in  v 
objecting,  said:  "I  challenge  the  juror  for 
cause  for  the  reason  that  in  answer  to  a 
question  by  the  attorney  for  the  defendant 
he  states  that  he  Is  prejudiced  against  the 
defendant"  The  court  overruled  the  chal- 
lenge made  by  defendant,  to  which  defend- 
ant excepted,  and  counsel  for  defendant  ex- 
cused Mr.  Archer.  The  defendant  thereupon 
objected  to  the  competency  of  said  Archer 
to  serve  as  a  juror,  and  stated  to  the  court, 
as  ground  for  challenge,  that  said  Archer 
had  stated  in  answer  to  a  question  by  de- 
fendant's counsel  that  he  was  prejudiced 
against  the  defendant,  but  the  court  over- 
ruled the  defendant's  challenge,  to  which 
ruling  the  defendant  at  the  time  excepted, 
and  then  peremptorily  challenged  and  ex- 
cused said  juror.  The  decisions  all  recog- 
nize the  principle  "that  the  object  of  the  law 
is  to  procure  impartial  and  unbiased  persons 
for  Jurors."  Juries  should  be  devoid  of  prej- 
udice. Upon  this  plain  proposition  we  cite 
a  few  Indiana  cases:  Kciser  v.  Lines,  57 
Ind.  431;  Fletcher  v.  Crist,  139  Ind.  126,  38 
N.  E.  472;  Chandler  v.  Ruebelt,  83  Ind.  139; 
Stoots  v.  State,  108  Ind.  415,  9  N.  E.  380; 
Brown  v.  State,  70  Ind.  576;  Elliot,  C.  J., 
in  Pearcy  v.  Ins.  Co.,  Ill  Ind.  61,  12  N.  E. 
98,  60  Am.  Rep.  673;  Block  v.  State,  100  Ind. 
357.  Conceding,  without  deciding,  that  the 
court  erred  in  holding  the  juror  qualified, 
were  the  substantial  rights  of  appellant  prej- 
udiced by  the  action  of  the  court?  Only  er- 
rors affecting  the  substantial  rights  of  Htl- 
gants  are  cause  for  reversal.  Horner's  Ann. 
St.  i  398.  Archer  did  not  sit  as  a  juror.  A 
Jury  was  subsequently  selected,  and  it  does 
not  appear  that  appellant's  peremptory  chal- 
lenges were  exhausted.  It  is  contended  by 
appellant  that  the  peremptory  challenge  did 
not  cure  the  error  of  the  court  in  overruling 
the  challenge  for  cause.  Brown  v.  State, 
supra,  and  Fletcher  v.  Crist,  supra,  are  cited 
in  support  of  this  claim.  These  cases  so 
hold,  but  in  Siberry  v.  State,  i49  Ind.  684, 
39  N.  E.  936,  Brown  v.  State  Is  expressly 
overruled,  and  Fletcher  v.  Crist,  supra,  1b 


modified  so  far  as  It  follows  and  recognizes 
Brown  v.  State,  supra.  We  quote  from  Sib- 
erry v.  State:  "As  long  as  he  had  accepted 
the  jury  without  having  exhausted  his  per- 
emptory challenges,  the  error,  if  error  it  was, 
of  forcing  him  to  use. two  of  his  peremptory 
challenges  to  get  rid  of  the  two  alleged  in- 
competent Jurors,  did  no  harm,  and  hence 
will  be  disregarded  by  the  express  terms  of 
the  statute."  Upon  the  subject  of  reversal 
of  judgment  for  harmless  error,  see,  also, 
Union  Mutual  Life  Ins.  Co.  v.  Buchanan,  100 
Ind.  63;  McGee  v.  State,  103  Ind.  444,  3  N. 
E.  139;  Walling  v.  Burgess,  122  Ind.  299, 
22  N.  E.  419,  23  N.  B.  1076,  7  L.  B.  A.  481; 
Rlnehart  v.  Niles,  3  Ind.  App.  553,  30  N.  E. 
1,  and  cases  cited. 

During  the  trial  the  plaintiff  was  asked 
how  much  money  he  was  able  to  earn  be- 
fore he  received  his  injury.  Defendant  ob- 
jected on  the  ground  that  the  evidence  thus 
sought  to  be  elicited  tended  to  establish  spe- 
cial damages  not  prayed  for  In  the  complaint 
and,  not  being  alleged,  it  was  error  to  admit 
evidence  thereof. 

The  complaint  alleges  that  plaintiffs  'In- 
juries are  permanent,  and  will  leave  him  in 
a  crippled  condition  for  life."  An  averment 
of  permanent  disability  is,  as  a  rule,  sufficient 
to  admit  evidence  of  Impairment  of  earning 
capacity.  Watson  on  Damages  for  Personal 
Injuries,  639,  640;  Morgan  v.  Kendall,  124 
Ind.  454,  24  N.  E.  143,  9  L.  R.  A.  445.  See. 
also,  Logansport  v.  Justice,  74  Ind.  378,  39 
Am.  Rep.  79;  C,  C,  C.  &  St,  L.  By.  Co.  t. 
Gray,  148  Ind.  266,  46  N.  E.  675.  The  pro- 
pose of  alleging  special  damages  Is  to  giTe 
notice  thereof  that  the  adverse  party  ma; 
be  prepared  to  meet  them.  The  allegations 
of  the  complaint  are  sufficient  for  that  par- 
pose. 

It  is  further,  contended  that  the  cross-ex- 
amination of  appellant's  witness  Henry  Kefr- 
ney  was  contrary  to  the  established  roles 
of  procedure,  and  Injurious  to  the  appellant 
This  witness  was  the  car  Inspector  of  appel- 
lant He  testified  on  direct  examination  that 
the  car  upon  which  the  appellee  was  riding 
at  the  time  of  the  Injury  was  Inspected  by 
him  on  the  night  before  the  Injury,  and  was 
in  perfect  order.  On  cross-examination  be 
testified  that  he  was  an  expert  not  only  h 
examining  cars,  but  in  their  operation.  A- 
the  questions  about  which  the  appellant  con- 
plains  were  calculated  to  test  his  knowledc- 
of  cars  to  enable  the  jury  to  weigh  his  tes- 
timony given  in  chief  when  he  said  this  par- 
ticular car  was  In  perfect  order  on  the  m£r. 
before  the  Injury.  This  was  proper  eras- 
examination.  Boyle  v.  State,  105  Ind.  4«- 
5  N.  E.  203,  55  Am.  Rep.  218;  Hyland  v.  li- 
ner, 99  Ind.  308;  Wachstetter  v.  State.  <r 
Ind.  290,  50  Am.  Rep.  94.  The  extent  r 
which  the  cross-examination  may  go  is  large- 
ly In  the  discretion  of  the  trial  court,  asc 
a  judgment  will  not  be  reversed  unless  tu 
court  abused  such  discretion  to  the  injerr 
of   the  party  complaining.    City   of  Soat- 
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end  t.  Hardy,  98  Ind.  577,  49  Am.  Rep. 
)2;   Besette  v.  State,  101  Ind.  85. 
We  have  considered  ail  the  questions  dis- 
used. 
Judgment  affirmed. 


Ind.  A.  138) 
fDIANAPOLIS  ST.  RY.  CO.  v.  BORDEN- 

CHHOKBR. 
Appellate  Court  of  Indiana,  Division  No.  2. 
May  12,  1904.) 

BEET  RAILWAYS  —  CHILDREN  OR  8TBEETS  — 
NEGLIGENCE  —  COHTBIBUTOBY  NEGLIGBNOE— 
PERSONS  NON  BUI  JURIS —  PRESUMPTIONS — 
BURDEN      OF      PBOOF  —  TBIAL  —  OVERBULINQ 

CHALLENGES— HARMLESS  EBBOB. 

1.  An  infant  2%  years  old  is  too  young  to  be 
gligent  himself,  or  have  the  negligence  of 
Sers  imputed  to  him. 

2.  In  an  action  against  a  street  railroad  for 
juries  to  a  child  on  the  street,  the  burden  of 
owing  negligence  is  on  plaintiff. 

3.  Negligence,  like  any  other  fact,  may  be 
oven  by  direct  or  circumstantial  evidence, 
d  reasonable  inferences  may  be  drawn  by  the 
ry  from  the  facts  proven. 

4.  The  fact  that  a  street  car  was  not  stopped 
itil  its  rear  end  had  reached  a  point  beyond 
e  place  of  collision,  variously  estimated  to 
ve  been  from  three  rods  to  160  feet,  is  evi- 
nce tending  to  show  a  high  rate  of  speed. 

5.  Servants  in  charge  of  a  street  car  have  no 
fht  to  assume,  as  in  case  of  an  adult,  that  a 
ild  2]/4  years  of  age,  approaching  the  car,  will 
rn  back  from  impending  peril. 

6.  The  question  whether  or  not  a  motorman 
a  street  car  sounded  the  gong  before  the  car 

nek  plaintiff  is  for  the  jury,  though  the  con- 
sting  evidence  is  direct  on  the  one  hand  and 
irely  negative  on  the  other. 

7.  In  an  action  against  a  street  railway  for 
inries  to  a  child  2%  years  of  age,  who  collid- 

with  a  car,  evidence  held  sufficient  to  sup- 
it  a  finding  of  defendant's  negligence. 
3.  Where  a  party  in  a  civil  as  well  as  in  a 
mtnal  case  accepts  the  jury  without  having 
lausted  his  peremptory  challenges,  error,  if 
y,  in  forcing  him  to  use  peremptory  cbal- 
ges,  Is  harmless. 

Appeal  from  Superior  Court,  Marion  Coun- 
:  Vinson  Carter,  Judge. 
Action  by  William  Bordenchecker,  by  next 
end,  against  the  Indianapolis  Street  Ball- 
y  Company.  From  a  judgment  for  plaln- 
',  defendant  appeals.    Affirmed. 

?.  Winter  and  W.  H.  Latta,  for  appellant 
B.   Fenstermacher  and  W.  W.   Caffrey, 
'  appellee. 

X>MSTOCK,  j!     Appellee,  an  infant,  by 
next  friend,  sued  appellant  to  recover 
nages    for  personal   injuries.     The   com- 
int   was   in   two  paragraphs.     The  first 
u-g-es  that  at  the  time  plaintiff  received 
Injuries  the  defendant  had  laid  tracks 
I  was  engaged  In  operating  a  street  rail- 
y  upon  the  streets  of  Indianapolis;   that 
fntiff  was  on  one  of  its  tracks,  and  on  ac- 
:nt  of  his  youth  could  not  realize  the  dan- 
;    that  defendant  could  have  seen  plain- 
more  than  1,500  feet,  and  by  using  or- 
ary    care   could   have   stopped   the   car 

&.  See  Street  Ballroads,  toL  44.  Cent.  Dig.  |  am 


before  striking  plaintiff,  but  that  the  defend- 
ant negligently  ran  its  car  against  him  with- 
out giving  warning  of  its  approach,  and  in- 
flicted the  injuries  of  which  he  complains. 
The  charging  part  of  the  second  paragraph 
differs  from  the  first  in  alleging  that  plain- 
tiff, instead  of  standing  on,  was  standing 
within  one  foot  of,  the  defendant's  track  at 
the  time  of  the  collision.  A  demurrer  to 
each  paragraph  of  the  complaint  was  over- 
ruled. The  cause  was  put  at  issue  by  gen- 
eral denial,  and  trial  by  jury,  and  resulted 
in  a  "verdict  and  judgment  in  favor  of  ap- 
pellee for  $800.  The  overruling  of  appel- 
lant's motion  for  a  new  trial  Is  relied  upon 
for  a  reversal  of  the  judgment. 

The  first  reason  fbr  a  new  trial  discussed 
is  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence,  and  for  that  reason  is  con- 
trary to  law.  The  plaintiff,  as  shown  by 
the  evidence,  was  2%  years  old,  too  young 
to  be  negligent  himself  or  to  nave  the  neg- 
ligence of  others  imputed  to  him.  If,  there- 
fore, there  is  evidence  fairly  tending  to  show 
that  appellant's  negligence  caused  plaintiff's 
injuries,  this  court  cannot  disturb  the  judg- 
ment for  the  reason  for  a  new  trial  under 
consideration.  The  evidence  shows  that  the 
accident  occurred  on  Tenth  street,  a  street 
In  the  city  of  Indianapolis,  running  east 
and  west,  and  over  which  appellant  main- 
tains a  double  track.  Said  street  at  the 
place  of  collision  is  intersected  by  the  fol- 
lowing streets:  Brookside  avenue,  from  the 
north  at  an  angle;  Highland  and  SOlwell 
streets  from  the  south.  The  street  Is  35  feet 
wide  from  curb  to  curb.  The  distance  from 
the  curb  to  the  first  rail  of  the  south  track 
is  10  feet  and  to  the  first  rail  of  the  second 
track  is  20  feet  The  view  of  the  track 
from  said  place  of  collision  is  unobstructed 
for  a  distance  of  a  mile.  On  the  day  of  the 
accident  the  mother  of  the  plaintiff  sent  him 
and  his  sister,  whose  age  is  not  given,  but 
who  is  spoken  of  as  a  little  girl,  to  a  gro- 
cery on  the  corner  of  Highland  avenue  for 
a  loaf  of  bread.  The  home  of  the  children 
was  on  Brookside  avenue,  to  which  they 
were  returning  when  the  plaintiff  received 
his  injuries.  Appellee  introduced  no*  wit- 
ness who  saw  the  collision.  Ida  Geiger,  a 
witness  In  behalf  of  appellee,  testified  In 
part  as  follows:  "In  October,  1901,  I  was 
living  on  Brookside  avenue.  A  child  was 
injured  on  Tenth  street  during  that  month 
about  twenty  minutes  of  twelve,  noon.  I 
went  to  the  drug  store,  and  saw  a  child 
coming  from  McLane's  grocery  at  the  cor- 
ner of  Highland  avenue  and  Tenth  street. 
That  is  a  short  distance— hardly  a  half 
square— from  Brookside  avenue.  When  I  saw 
the  child  he  was  coming  from  the  grocery: 
just  leaving  the  sidewalk;  almost  between 
the  first  track  going  east;  almost  ready  to 
step  onto  the  track.  He  was  going  north. 
I  was  going  south.  His  little  sister  was 
with  him,  and  they  had  a  loaf  of  bread  in 
their  arms.    I  spoke  to  them.    I  saw  a  car 
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approaching,  probably  a  block  away,  com- 
ing from  the  city.  I  went  to  a  meat  mar- 
ket at  the  corner  of  Stilwell  street  at  the 
south  side  of  Tenth,  and  the  next  I  saw  of 
the  little  boy  was  after  the  car  had  struck 
him.  I  remained  in  the  meat  market  a  few 
moments,  and  when  I  came  out  the  car  had 
stopped,  and  I  saw  the  motorman  or  con- 
ductor picking  up  a  child  quite  a  distance 
back  of  the  car.  •  *  •  The  boy  lay  al- 
most three  rods  back  of  the  car.  *  *  *  I 
heard  no  gong  sounded.-  When  I  got  there, 
the  motorman  had  the  child  In  his  arms. 
The  motorman  said  it  was  a  narrow  escape 
for  both  of  them.  When  I  passed  the  chil- 
dren, the  little  girl  was  about  one  step  In 
front  of  the  boy.  •  •  •  I  did  not  see  the 
car  hit  the  child.  •  •  •  The  bakery  is 
at  Highland  avenue.  When  I  saw  the  chil- 
dren they  were  coming  from  the  bakery. 
•  •  •  I  did  not  see  them  come  out  of  the 
bakery.  I  saw  them  leave  the  sidewalk. 
They  were  between  the  curb  and  the  track 
in  the  roadway.  They  were  going  diagon- 
ally in  the  direction  of  Brookside  avenue, 
northwest,  and  I  was  going  southwest." 
Daisy  McLane  testified  as  follows:  "I  have 
a  grocery  at  the  corner  of  Tenth  street  and 
Highland  avenue.  The  plaintiff  came  in  the 
grocery  and  got  a  loaf  of  bread  Just  before 
the  accident.  Their  home  is  northwest  of 
my  store.  I  saw  the  car  pass  the  door  Just 
after  they  left  I  do  not  remember  of  hear- 
ing the  gong.  After  the  car  went  by,  I  went 
out,  and  the  plaintiff  was  in  front  of  the 
drug  store  near  the  track."  There  was  no 
evidence  as  to  the  speed  of  the  car.  No  one 
connected  with  appellant  corporation  as 
agent  or  employs  testified.  Appellant  intro- 
duced but  one  witness.  He  testified  that  ap- 
pellee left  the  sidewalk,  and  immediately  be- 
gan to  run  diagonally  in  the  direction  of  the 
track,  passing  over  a  distance  of  approxi- 
mately 20  feet;  that  at  the  time  the  child 
began  to  run  towards  the  track  the  car  was 
65  feet  from  the  place  of  collision;  that  as 
soon  as  plaintiff  started  to  run  in  the  direc- 
tion of  the  track  the  motorman  began  sound- 
ing his  gong,  and  appeared  to  be.  arranging 
the  brake— that  is,  going  through  movements 
like  he  was  applying  the  brake  (the  wit- 
ness could  not  see  the  brake);  and  contin- 
ued his  efforts  to  stop  the  car  until  the  child 
had  been  struck  by  the  car,  after  which  said 
witness  did  "not  look  at  the  actions  of  the 
motorman."  He  also  testified  that  the  plain- 
tiff ran  against  the  side  of  the  car  about 
five  feet  from  the  front  end  of  the  car  prop- 
er and  three  feet  from  the  ground.  Appel- 
lant insists  that  the  testimony  of  this  wit- 
ness clearly  exonerates  appellant  from  fault. 
The  burden  of  showing  appellant's  negli- 
gence was  upon  appellee.  The  negligence  of 
the  adverse  party  is  not  presumed  in  favor 
of  one  upon  whom  the  burden  rests  of  estab- 
lishing it,  but,  like  any  other  fact,  it  may 
be  proven  by  direct  or  circumstantial  evi- 
dence.   Juries  are  warranted,  too,  in  draw- 


ing reasonable  inferences  from  facts  proven. 
Tne  car  was  a  small  closed  car,  and  there- 
fore might  be  promptly  stopped.  If  not  run- 
ning at  a  high  rate  of  speed.  At  a  distance 
of  a  block  away  the  motorman  could  nave 
seen  the  plaintiff  moving  toward  and  ap- 
parently about  to  cross  the  track.  The  facts 
do  not  show  a  case  of  a  child  standing  by 
the  track  without  evidence  of  an  Intention 
to  cross.  It  cannot  be  presumed  that  a  child 
of  plaintiffs  age  will  exercise  discretion  or 
caution.  There  was  evidence  from  which 
the  Jury  could  reasonably  conclude  that  the 
motorman,  in  the  exercise  of  ordinary  care, 
could  have  seen  the  appellee  and  stopped 
the  car  in  time  to  have  avoided  the  collision. 
The  fact  that  the  car  was  not  stopped  until  its 
rear  end  had  reached  a  point  beyond  the  place 
of  collision,  variously  shown  by  the  evidence 
to  have  been  from  3  rods  to  160  feet,  Is  ev- 
idence tending  to  show  a  high  rate  of  speed. 
Negligence  has  been  ascribed  to  the  running 
of  an  electric  car  over  a  crossing  at  a  high 
rate  of  speed,  or  without  having  the  car  un- 
der control,  and  using  proper  means  to  stop 
it  if  occasion  requires.  2  Thompson,  Con. 
Neg.  S  1397.  Appellant's  servants  had  no 
right  to  assume,  as  in  the  case  of  an  adult 
that  plaintiff  would  turn  back  from  an  im- 
pending peril.  Elwood  v.  Ross,  26  Ind.  App. 
268,  58  N.  E.  535. 

It  was  for  the  Jury  to  pass  upon  a  conflict 
of  evidence  as  to  whether  or  not  the  motor- 
man  sounded  the  gong  before  the  accident— a 
conflict  raised  by  direct  and  by  negative  evi- 
dence, but  still  a  conflict  The  presumption 
is  that  they  found  the  failure  of  appellant  to 
give  warning  in  accordance  with  the  aver- 
meuts  of  the  complaint  We  cannot  say  tlu: 
the  finding  that  appellant  was  negligent  Vs 
without  the  support  of  evidence. 

Other  reasons  set  out  In  the  motion  for  a 
new  trial  are  that  the  court  erred  in  overrul- 
ing the  challenge  of  the  defendant  to  toe 
jurors  Pierson  and  Martin.  Section  14o«'«a. 
Burns'  Ann.  St.  1901,  is  as  follows:  "Addi- 
tional Jurors  in  certain  counties. — 1.  That  ia 
counties  having  a  population  of  over  one  hun- 
dred and  fifty  thousand  according  to  the  last 
preceding  United  States  census,  and  in  whicL 
there  is  a  circuit  court,  and  a  superior  com 
having  more  than  one  Judge,  the  clerk  shall 
whenever  he  shall  draw  one  or  more  peU 
juries  for  such  courts  or  either  of  them,  draw 
twelve  additional  Jurors  in  the  same  mam*: 
as  regular  petit  Jurors  are  drawn  for  sk: 
courts,  and  such  twelve  additional  Jurors  slu. 
be  and  remain  during  the  term  for  which  s*>i 
Juries  are  drawn,  as  special  talesmen  subject 
to  call  to  the  jury  in  any  or  either  of  sa:a 
courts.  When  the  regular  panel  shall  hsrt 
been  exhausted  iu  any  or  either  of  said  courts, 
or  Is  insufficient  from  any  cause,  the  bait? 
shall  call  such  special  talesmen  to  fill  sot* 
jury,  and  bystanders  shall  not  be  called  narj 
said  detail  of  special  talesmen  shall  nave  bw 
exhausted,  and  when  any  member  of  any  reg- 
ular panel  in  any  or  either  of  said  courts  **•* 
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se  challenged  off  of  said  panel  for  any  reason, 
such  Juror  shall  take  bis  place  among  said 
special  talesmen  and  may  be  called  for  serv- 
ce  on  the  jury  In  any  other  one  of  the  said 
iourts:  provided,  that  the  provisions  of  this 
ict  shall  not  be  construed  so  as  to  apply  to. 
Iter  or  repeal  the  laws  of  Indiana  providing 
or  special  juries,  for  Juries  by  agreement, 
or  struck  Juries  or  for  special  venires,  and 
erviee  as  such  special  talesmen  shall  not  be 
nnse  for  challenge  during  the  term  for  which 
hoy  are  drawn."  In  the  cause  before  us  the 
efendant  challenged  two  Jurors  who  had 
een  called  by  the  judge,  and  who,  after  be- 
ig  so  called,  had  not  only  served  In  the  room 
i  which  they  were  called,  but  had  also  served 
i  the  circuit  court  They  were  challenged 
pon  the  ground  that  they  had  served  on  a 
iry  in  the  county  within  *  year,  and  the 
lallenge  was  overruled,  and  thereupon  the 
>pellant  challenged  the  jurors  peremptorily. 

Is  claimed  that  this  was  error  under  sec- 
Mi  1450a,  supra,  and  sections  1450,  1451, 
1,  and  529  of  Bums'  Ann.  St  1901.    Error 

warrant  a  reversal  of  a  judgment  must  be 
xniful.  Appellant  accepted  the  jury  with- 
t  having  exhausted  its  peremptory  challen- 
s.  "As  long  as  he  had  accepted  the  jury 
ithout  having  exhausted  his  peremptory 
allenges,  the  error,  if  error  it  was,  of  for- 
lg  him  to  use  two  of  ills  peremptory  chal- 
lges  to  get  rid  of  the  two  alleged  incompe- 
lt  jurors,  did  no  harm,  and  herein  will  be 
'.regarded  by  the  express  terms  of  the  stat- 
'."    Siberry  v.  The  State,  149  Ind.  684,  39 

E.  936;  Terre  Haute,  etc.,  Co.  v.  Watson 
esent  term  of  this  court)  70  N.  E.  993, 
arise!  for  appellant  admit  that  there  are 
os  in  this  state  in  which  it  has  been  held 
t  the  error  In  overruling  a  challenge  for 
ise  Is  harmless  If  the  complaining  party 

peremptory  challenges  unexhausted;  but 
te  that  the  rule  was  announced  in  crlm- 
1  cases,  in  which  the  party  has  the  right  to 
:rge  number  of  peremptory  challenges,  and 
.11  of  which  cases  the  party  bad  more  than 

peremptory  challenge  remaining  at  the 
s  the  jury  was  selected  and  sworn.    The 

has  also  been  made  to  apply  to  civil  cases. 
:cher  v.  Crist,  139  Ind.  121,  38  N.  E.  472, 
gnizing  a  different  rule,  was  in  Siberry  v. 

State,  supra,  modified  to  conform  to  the 
ion  in  the  case  last  named.  Apart  from 
modification  of  the  opinion  In  Fletcher  v. 
t,  supra,  we  see  no  stronger  reason  for 
tpplication  of  the  rule  In  a  criminal  than 

civil  cause, 
dgment  affirmed. 


ad.   A.  190) 
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pellate  Court  of  Indiana,  Division  No.  2. 
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S  —  MORTGAGES  —  LIMITATIONS— PAYMENT 

Or  INTEBEST—  EQUITY— BILL—  PARTIES 
— DEMUBBEB. 

'n  an  action  for  the  foreclosure  of  a  mort- 
and  other  equitable  relief,  the  bill  is  not 


defective  for  failure  to  join  parties  in  interest  as 
parties  defendant  who  are  joined  as  complain- 
ants to  the  bill. 

2.  A  payment  of  interest  on  a  note  constitutes 
a  sufficient  acknowledgment  or  promise  to  pay 
to  toll  the  statute  of  limitations. 

3.  Where  a  sufficient  payment  on  a  note  se- 
cured by  mortgage  was  made  to  take  the  note  out 
of  the  statute  or  limitations,  such  payment  was 
effective  to  prevent  the  mortgage  securing  the 
debt  from  being  barred. 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; T.  B.  Buskirk,  Judge. 

Action  by  Heloise  MacMllian  and  others 
against  James  S.  Clements  and  others.  From 
a  judgment  in  favor  of  defendants,  plaintiffs 
appeal.    Reversed. 

O.  H.  Montgomery  and  W.  T.  Branaman, 
for  appellants.  Long  &  Long  and  Elliott,  El- 
liott &  Littleton,  for  appellees. 

WILEY,  P.  J.  The  appellants,  who  were 
plaintiffs  below,  sued  the  appellees  upon  a 
note  and  to  foreclose  a  mortgage  on  real  es- 
tate. It  Is  averred  In  the  complaint  that  on 
the  6th  day  of  April,  1873,  one  Samuel  Gilles- 
pie, who  has  since  died,  and  the  appellee 
Sarah  T.  Gillespie,  by  their  promissory  note 
promised  to  pay  Mary  J.  Gillespie,  three  years 
after  date,  $1,000,  with  interest  at  the  rate  of 
6  per  cent  per  annum;  that  said  note  is  due 
and  remains  unpaid;  that  at  the  time  of  the 
execution  of  the  said  note  said  Samuel  Gil- 
lespie and  Sarah  T.  Gillespie  executed  a 
mortgage  on  certain  real  estate  to  secure  the 
payment  thereof,  which  said  mortgage  was 
duly  recorded;  that  on  the  14th  day  of  No- 
vember, 1874,  the  said  Mary  J.  Gillespie  died 
testate,  the  owner  of  said  note  and  mortgage; 
that  by  the  terms  of  her  will  the  Pennsyl- 
vania Company  for  Insurance  on  Lives  and 
Granting  Annuities  was  made  executor  of  her 
last  will  and  testament  and  trustee  thereunder 
of  said  Mary  J.  Gillespie,  with  full  power  to 
have,  hold,  manage,  and  control  her  entire 
estate  in  trust  until  the  death  of  said  Samuel 
Gillespie:  that  said  company  duly  qualified, 
and  assumed  the  duties  as  said  executor  and 
trustee,  and  as  such  held,  controlled,  and 
managed  said  note  and  mortgage  In  trust  un- 
til the  death'  of  said  Samuel  Gillespie;  that 
by  the  terms  and  provisions  of  the  last  will 
and  testament  the  children  of  the  said  Samuel 
Gillespie  living,  and  the  children  living  of 
such  of  his  children  as  might  be  dead  at  his 
death,  became  the'  absolute  owners  of  said 
note  and  mortgage;  that  said  Samuel  Gilles- 
pie died  on  the  6th  day  of  December,  1899"; 
that  said  executor  and  trustee  collected  of  and 
from  the  makers  of  said  note  the  interest 
thereon  annually  until  the  6th  day  of  Sep- 
tember, 1890;  that  said  Samuel  Gillespie,  at 
bis  death,  left  surviving  him  only  three  chil- 
dren, who  are  the  plaintiffs  in  this  action; 
that  the  makers  of  Bald  note,  from  the  date 
thereof,  annually  made  a  payment  of  $60 
thereon  each  and  every  year  until  the  6th  day 

f  1.  See  Limitation  of  Actions,  vol.  38.  Cent  Dig.  { 
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of  September,  1899,  on  which  date  the  last  of 
said  payments  was  made  by  them;  that  on 
the  8th  day  of  April,  1900,  pursuant  to  the 
terms  and  provisions  of  said  last  will  and 
testament,  and  'In  compliance  with  the  de- 
cree of  court  in  settlement  of  said  trust,  said 
executor  and  trustee  assigned,  by  written  as- 
signment, said  note  and  mortgage  to  the 
plaintiffs  in  this  action,  and  indorsed  said 
note  to  them  by  writing  on  the  back  thereof, 
and  delivered  said  note  and  mortgage  to  them 
on  that  date.  The  complaint  further  avers 
that  since  the  execution  and  recordation  of 
said  mortgage  the  appellee  James  3.  Clements 
has  purchased,  and  now  claims  some  interest 
in,  said  mortgaged  premises  by  virtue  of  sher- 
iff and  tax  sales,  all  of  which  are  subsequent, 
Junior,  and  inferior  to  said  mortgage  of  appel- 
lants; that  the  appellee  Carrie  Clements  is  the 
wife  of  the  appellee  James  S.  Clements,  and 
that  they  are  made  parties  to  this  action  so 
that  they  may  be  required  to  assert  any  in- 
terest to  such  mortgaged  premises  that  they 
or  either  of  them  have,  or  claim  to  have; 
that  at  the  time  said  mortgage  was  executed 
the  mortgagors  owned  only  the  west  one-third 
of  the  real  estate  embraced  In  the  mortgage, 
and  by  mistake  in  the  written  description  in 
said  mortgage  it  was  made  to  describe  the 
west  two-thirds  of  said  real  estate,  and  that 
said  mortgagors  intended  only  to  mortgage  the 
west  one-third  thereof.  The  defendants  each 
separately  demurred  to  the  complaint  upon 
two  grounds:  (1)  That  there  was  a  defect  of 
parties  defendant,  in  that  Heloise  MacMlllan, 
Pink  O.  Holmes,  and  Mary  Q.  Trohs  are  nec- 
essary parties  defendant;  and  (2)  that  the 
amended  complaint  did  not  state  facts  suffi- 
cient to  constitute, a  cause  of  action.  These 
demurrers  were  sustained,  and,  the  appel- 
lants refusing  to  plead  further,  Judgment  was 
entered  against  them  for  costs. 

The  demurrer  on  account  of  a  defect  of 
parties  defendant  is  not  well  taken,  for  the 
persons  named  as  being  necessary  parties  de- 
fendant were  the  plaintiffs  below  and  appel- 
lants here.  The  question  presented  by  the 
facts  pleaded  Is  this:  Does  the  payment  of 
interest  on  a  promissory  note  postpone  the 
running  of  the  statute  of  limitations?  That 
question  is  answered  by  the  authorities  In 
this  state,  for  It  has  been  held  that  payment 
of  principal  and  payment  of  Interest  stand 
upon  the  same  footing  as  affecting  the  limita- 
tion of  action.  Payment  Is  regarded  as  an 
acknowledgment  of  an  existing  obligation, 
and  from  such  acknowledgment  a  promise  to 
pay  may  be  Implied.  Whether  payment  be  a 
part  of  the  principal  or  the  interest,  It  Is  an 
acknowledgment  of  an  existing  indebtedness, 
from  which  the  promise  to  pay  will  be  Im- 
plied. Brudi  v.  Trentman,  16  Ind.  App.  512, 
44  N.  E.  932;  Koontz  v.  Hammond,  21  Ind. 
App.  76.  51  N.  E.  506:  Meitzler  v.  Todd  et 
al.,  12  Ind.  App.  381,  39  N.  E.  1046.  54  Am. 
8t.  Rep.  531:  Conwell  v.  Buchanan,  7  Blackf. 
037.  As  was  said  in  the  ense  first  cited,  "Each 
payment  starts  the  statute  afresh  from  its 


date."  The  obligation  being  thus  kept  alive, 
the  next  inquiry  is,  is  a  mortgage  securing 
its  payment  revived  and  kept  alive  as  a  secu- 
rity? It  is  the  law  that  a  payment  upon  a 
note  secured  by  mortgage^  if  sufficient  to  take 
the  note  out  of  the  operation  of  the  statute  of 
limitations,  will  have  a  like  effect  upon  the 
mortgage,  and,  so  long  as  any  part  of  the 
debt  remains  unpaid,  and  not  barred,  the  lien 
of  the  mortgage  continues  unimpaired.  Bot- 
tles et  al.  v.  Miller,  112  Ind.  584,  14  N.  B. 
728;  Hibernian  Banking  Ass'n  v.  Commercial 
Nat  Bank  (III.)  41  N.  E.  919;  Bwell  v.  Daggs, 
108  U.  S.  143,  2  Sup.  Ct  408,  27  L.  Ed.  682; 
Schiffersteln  v.  Allison,  123  111.  662,  15  N.  E. 
275.  By  the  averment  of  the  complaint  the 
payors  of  the  note  and  mortgagors  paid  the 
interest  on  the  note  up  to  September  6,  1899. 
This  revived  the  debt,  and  the  statute  of  lim- 
itations would  commence  to  run  from  that 
date,  arid  under  the  authorities  neither  the 
note  nor  mortgage  Is  barred  by  the  statute 
of  limitations.  The  amended  complaint  was 
sufficient  to  withstand  a  demurrer. 

rne  judgment  is  reversed,  and  the  court 
below  Is  directed  to  overrule  the  demurrer 
to  the  amended  complaint 


(88  Ind.  A.  «0 
CLEVELAND,  C,  C.  &  ST.  L.  BY.  CO.  ▼. 
LINDSBY.* 

(Appellate  Court  of  Indiana.    May  11,  1904.) 

APPEAL— EEHEABINQ — Q  ROUNDS — BRIEFS. 

1.  Under  Supreme  and  Appellate  Court  Rules 
22,  23  (55  N.  E.  vi),  regulating  the  form  and 
Contents  of  briefs  on  appeal,  a  rehearing  will 
not  be  granted  on  a  point  not  made  or  referred 
to  in  the  original  briefs. 

On  rehearing.    Denied. 

For  former  opinion,  see  70  N.  E.  283. 

PER  CURIAM.  A  rehearing  Is  asked  in 
this  cause  upon  a  point  not  made  nor  refer- 
red to  in  the  original  briefs.  Under  rules 
22  and  23  of  this  court  (55  N.  E.  vi)  it  Is 
not  permitted  to  raise  such  alleged  error. 

Petition  overruled. 

ROBY,  J.  (concurring).  The  complaint 
was  in  five  paragraphs.  Separate  demurrers 
to  each  of  them  were  overruled,  and  the  rul- 
ing was  excepted  to.  The  record  entry  made 
Is  as  follows:  "And  the  court,  being  suffi- 
ciently advised,  now  overrules  the  demurrer 
to  the  amended  complaint  herein,  to  which 
ruling  of  the  court  the  defendant  at  the  time 
excepts."  I  concur  In  overruling  the  peti- 
tion for  a  rehearing,  and  place  my  assent 
upon  the  ground  that  the  exception  taken 
is  as  broad  as  the  ruling,  and  applies  to  each 
paragraph  of  the  complaint  If  it  does  not 
do  so,  the  trial  Judge  ought  to  have  made 
five  separate  entries  of  his  action.  In  enter 
that  appellant  be  enabled  to  pursue  its  rights 
by  separate  exceptions,  all  of  which  involves 
an  absurdity,  which  I  do  not  think  the  law 
requires. 

i  Truster  denied. 
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(8  Ind.  App.  IS) 

8BXTON  y.  GOODWINE  et  al. 

(Appellate  Court  of  Indiana,  Division  No.  L 

May  10.  1804.) 

INTOXICATING       LIQUORS  —  LICENSE  —  REMON- 
STRANCE—WITHDRAWAL  OF   NAMES— TIME. 

1.  A  remonstrant  against  the  granting  of  a 
liquor  license  cannot  revoke  his  signature  un- 
less his  right  to  withdraw  is  exercised  prior  to 
the  first  of  the  three  days  provided  for  the  filing 
of  the  remonstrance. 

On  rehearing.    Denied. 

For  former  opinion,  see  08  N.  B.  929. 

ROBINSON,  J.     Appellant's  counsel  ear- 
nestly Insist  npon  a  rehearing  and  the  argu- 
ment rests  npon  the  following  In  Ludwlg  r. 
Cory,  168  Ind.  682,  64  N.  B  14:   "The  rights 
of  voters  remonstrating  through  the  agency 
of  another,  or  any  of  them,  to  entirely  revoke 
or  modify  the  power  conferred  npon  their 
agent  before  the  remonstrance  la  filed,  must 
be  conceded;    and  their  farther  right,  after 
the  filing  of  the  remonstrance,  and  before 
the  beginning  of  the  three-days  limitation, 
of  any  or  all  such  remonstrators,  to  with- 
draw their  names  from  the  document,  aa 
held  In  State  v.  Oerhardt  146  Ind.  439  [44  N. 
B.  469,  88  L.  B.  A.  318];   White  v.  Prifogle, 
146  Ind.  64  [44  N.  B.  926],  and  Sutherland  v. 
McKinney,  146  Ind.  611  [45  N.  B.  1048],  must 
also  be  granted."   It  will  be  noticed  that  In 
the  Ludwlg  Case  the  right  of  remonstrators 
to  withdraw  was  not  directly  In  Issue,  but 
that  the  above  language  was  used  in  consid- 
ering the  nature  of  the  right  exercised  by  a 
person  signing  a  remonstrance,  either  In  per- 
son or  through  an  attorney  in  fact    In  the 
Oerhardt  Case  was  this  question:  "Has  a  re- 
monstrant, after  the  expiration  of  the  time 
■within  which  a  remonstrance  may  be  filed, 
the  absolute  right  without  cause  to  withdraw 
from   it,   leaving  the  remonstrance,   which 
theretofore  had  contained  sufficient  remon- 
strants to  defeat  the  granting  of  the  license, 
insufficient  on  account  of  the  withdrawal  of 
the  signatures   to  accomplish   the   result?" 
After  stating  that  this  question  must  be  an- 
swered in  the  negative,  the  court  said:  "Un- 
til  the  beginning  of  this  three-days  period, 
whether  the  remonstrance  ha*  been  placet 
on  file  or  not,  any  remonstrator  most  be 
deemed  to  have  an  absolute  right,  by  some 
affirmative  act  of  his  own,  to  withdraw  his 
same  from  such  remonstrance.    But,  if  this 
right  is  not  exercised  prior  to  the  beginning 
of  the  first  day  of  this  three-days  period,  it 
no  longer  exists."    (Our  italics.)     This  lan- 
guage states  a  general  rule  with  reference  to 
-withdrawals,  and  is  plain.    We  cannot  agree 
-with  the  statement  of  counsel  that,  if  any- 
thing can  be  said  to  be  coptained  in  the 
above   language   supporting  appellee's  posi- 
tion, it  must  be  admitted  to  be  obiter.    We 
tli  Ink  the  language  used  by  the  court  is  plain, 
•and  that  it  applies  to  the  case  at  bar.    The 

f  1.  See  Intoxicating  Liquors,  vol.  29,  Cent.  Dig.  I 


remonstrance  In  the  case  at  bar  could  be  filed 
on  Friday  (Flynn  v.  Taylor,  145  Ind.  533,  44 
N.  B.  540),  but  the  Oerhardt  Case  plainly 
holds  that  the  right  to  withdraw  did  not  ex- 
ist after  the  beginning  of  Friday. 
Petition  overruled. 


(S3  Ind.  Asp.  633) 
MUNCIB  PULP  CO.  t.  KOONTZ. l 
(Appellate  Court  of  Indiana.    May  11,  1904.) 

WATERS  AND  WATER  COURSES— RIPARIAN  PRO- 
PRIETORS —  RIGHTS  —  REASONABLE  USE  Of 
STREAM— INJURT  TO  LOWER  PROPRIETOR— UN- 
REASONABLE USE— HARMLESS  EBBOR — CONSID- 
ERATION OF  SPECIAL  FINDINGS— RULINGS  OH 
DEMURRER— TRIAL  BT  JURT. 

1.  In  an  action  for  damages  for  past  injuries 
and  for  an  injunction,  where  it  was  not  claimed 
that  the  complaint  did  not  show  a  cause  of  ac- 
tion for  damages,  and  the  only  issue  submitted 
was  that  of  the  past  injury,  and  no  equitable  re- 
lief was  included  in  the  judgment,  error  in  over- 
ruling a  demurrer  to  the  complaint  for  failure 
to  state  a  cause  of  action  for  the  injunction  was 
harmless. 

2.  In  an  action  for  damages  for  past  injuries 
and  for  an  injunction,  where  the  court,  In  its 
instructions,  did  not  submit  to  the  jury  any 

fiuestioni  .except  those  relating  to  the  action  at 
aw,  and  the  only  relief  given  by  the  judgment 
was  an  award  of  damages  in  accordance  with  the 
verdict,  the  action  of  the  court  in  overruling  a 
motion  for  a  trial  by  the  court  without  a  jury 
is  not  available  as  error. 

3.  Riparian  owners,  both  upper  and  lower, 
have  the  right  to  a  reasonable  use  of  a  natural 
stream  for  manufacturing  and  for  domestic  and 
agricultural  purposes;  and  so  long  as  the  use 
by  an  upper  proprietor  is  reasonable  the  lower 
proprietor  has  no  remedy  for  an  impure  condi- 
tion of  the  water  caused  by  such  use,  but  if  the 
impure  condition  of  the  water,  or  other  sub- 
stantial interference  with  the  equal  right  of  the 
lower  proprietor,  results  from  an  unreasonable 
use  by  the  upper  proprietor,  the  latter  is  liable 
to  the  lower  proprietor  in  damages. 

4.  Whether  or  not  the  discharge  of  waste  or 
Impure  matter  into  a  stream  by  an  upper  ri- 
parian proprietor  is  a  reasonable  use  of  the 
stream  to  a  question  of  fact  for  the  jury. 

5.  In  examining  instructions  for  the  purpose 
of  determining  whether  or  not  the  giving  there- 
of constituted  reversible  error,  an  appellate 
court  may  properly  consider  the  apparent  effect 
of  the  instructions  on  the  jury  by  referring  to 
the  special  findings  in  answer  to  interrogatories. 

Appeal  from  Circuit  Court,  Henry  County; 
W.  O.  Barnard,  Judge. 

Action  by  J.  Harve  Koonte  against  the 
Muhcle  Pulp  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Transfer- 
red from  the  Supreme  Court    Affirmed. 

Byan  &  Ryan  and  A.  W.  Brady,  for  ap- 
pellant   Forkner  &  Forkner,  for  appellee. 

BLACK,  J.  This  cause  was  transferred 
from  the  Supreme  Court,  having  been  com- 
menced In  the  Delaware  circuit  court,  from 
which  the  venue  was  changed  to  the  court 
below.  It  was  an  action  brought  by  the  ap- 
pellee, as  the  owner  of  lands  which  he  used 
for  agricultural  purposes  and  as  a  place  of 
residence,  to  recover  damages  for  past  in- 
juries caused  by  the  pollution  of  an  ancient 
natural  stream  named  "Buck  Creek,"  which 

1B*hearlng  denied. 
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bordered  upon  a  portion  of  tbe  lands  and  ran 
through  another  portion  thereof,  the  pollu- 
tion being  caused  by  the  discharge  Into  the 
stream,  some  miles  above  the  appellee's 
lands,  of  deleterious  matter  from  the  appel- 
lant's pulp  mill,  and  also  to  obtain  an  In- 
junction restraining  the  appellant  from  dis- 
charging the  refuse  matter  from  its  factory. 
A  demurrer  to  the  complaint  for  the  want  of 
sufficient  facts  having  been  overruled,  a  num- 
ber of  paragraphs  of  answer  and  a  reply 
were  filed,  and  the  cause  was  tried  by  jury, 
the  court  having  overruled  the  motion  of  the 
appellant  that  the  Issues  be  tried  by  the 
court  without  the  intervention  of  a  Jury,  on 
the  alleged  ground  that  the  cause  was  a  suit 
for  Injunction  In  which  the  relief  asked  by 
way  of  damages  was  merely  Incidental  to  the 
relief  asked  by  way  of  injunction,  and  that 
tbe  cause  was  one  which,  prior  to  June  18, 
1852,  was  of  exclusive  equitable  Jurisdiction. 
The  Jury  returned  a  general  verdict  for  the 
appellee,  and  assessed  his  damages  at  $1,600. 
The  jury  also  returned  special  findings  in  an- 
swer to  interrogatories  submitted,  by  which 
special  findings  it  was  shown,  amongst  other 
things,  that  the  amount  awarded  by  the  ver- 
dict was  assessed  as  damages  for  the  six 
years  preceding  the  commencement  of  the 
action,  for  depreciation  in  the  value  of  the 
use  of  the  appellant's  real  estate,  and  for 
discomfort  or  inconvenience  caused  to  the 
appellant.  The  appellant's  motion  for  a  new 
trial  having  been  overruled,  the  court  ren- 
dered an  ordinary  judgment  .at  law  in  favor 
of  the  appellee  against  the  appellant  for  the 
amount  so  awarded  as  damages  by  tbe  gen- 
eral verdict  and  costs. 

The  objections  urged  In  the  brief  for  the 
appellant  against  the  complaint  all  relate  to 
the  question  as  to  its  sufficiency  as  a  com- 
plaint for  equitable  relief  by  way  of  injunc- 
tion. No  matter  baving  been  decided  by  the 
jury  except  tbe  issue  as  to  tbe  past  injury, 
and  the  amount  of  damages  to  which  the  ap- 
pellee was  entitled  for  that  Injury,  and  no 
equitable  relief  being  Included  in  the  Judg- 
ment, which  related  solely  to  relief  at  law 
pursuant  to  the  verdict,  and  it  not  being 
claimed  that  the  complaint  did  not  show  a 
cause  of  action  for  damages  for  injury  al- 
ready accrued,  we  would  not  be  authorized 
to  treat  the  ruling  on  demurrer  as  reversible 
error  merely  because,  though  showing  a 
cause  of  action  at  law,  It  did  not  also  show 
facts  sufficient  for  the  additional  equitable 
relief  sought.  The  cause  of  action  at  law 
was  not  dependent  for  its  existence  upon  tbe 
existence  also  of  grounds  for  an  injunction, 
and  as  the  court,  in  its  Instructions,  did  not 
submit  to  the  jury  any  question  except  those 
relating  to  the  issue  at  law,  and  the  only  re- 
lief given  by  the  judgment  was  the  award  of 
damages  in  accordance  with  the  verdict, 
tbpre  could  be  no  available  error  In  over- 
ruling the  appellant's  motion  for  a  trial  by 
the  court  without  a  Jury. 

Counsel  for  the  appellant  assail  the  sixth 


Instruction  to  the  jury,  as  follows:    "If  you 
find  from  the  evidence  that  the  defendant;  at 
the  time  this  suit  was  brought,  was,  and 
had  been  for  several  years  prior  thereto,  the' 
owner  and  operator  of  a  pulp  mill  situated 
near  said  stream,  and  was  and  has  been 
during  said  time  engaged  in  manufacturing 
pulp  at  its  said  mill  from  wood,  by  use  of 
certain    processes,    appliances,    and    certain 
chemicals;  that  tbe  plaintiff  was  at  the  time, 
and  had  been  for  many  years,  the  owner  and 
in  possession  of  the  lands  described  In  plain- 
tiff's complaint;   that  said  lands  were  situat- 
ed on  said  stream,  some  miles  below  the  situ- 
ation of  said  pulp  mill,  and  the  said  stream 
ran  through  or  bordered  upon  the  same;  that 
the  defendant  took  Its  water  supply  from 
said  stream  above  Its  said  mill,  and  returned 
the  same,  or  a  portion  thereof  not  consumed. 
Into  said  stream  below  Its  said  factory;  that 
said  water  so  returned  to  said  stream  by  the 
defendant,  if  any,  was  caused  or  permitted 
by  the  defendant  to  be  polluted  or  charged 
with  chemicals,  lime,  or  other  substances,  and 
to  flow  into  said  stream  so  charged,  to  any 
extent,  and  the  same  flowing  down  to  the 
plaintiff's  lands  worked  any  Injury  to  tbe 
plaintiff  or  his  property— the  defendant  would 
be  liable  for  any  Injury  that  the  plaintiff  suf- 
fered by  reason  thereof."    In  another  instruc- 
tion, to  which  the  appellant  excepted— tbe 
eleventh— the  court  told  the  jury  that  the  own- 
er of  land  through  which  a  natural  water 
course  runs  has  a  right  to  make  reasonable 
use  of  the  stream  for  manufacturing  purpos- 
es, and  may,  In  tbe  exercise  of  such  reason- 
able right,  cast  waste  matter  Into  the  stream, 
if  he  does  not  thereby  cause  injury  to  tbe 
owners  of  lands  along  the  stream.    It  is  un- 
doubtedly true  that  the   appellant,   being  a 
riparian  owner,  had  the  right  to  a  reasonable 
use  of  the  natural  stream  for  manufacturing 
purposes;   and  It  is  no  less  true  that  the  ap- 
pellee, a  lower  riparian  proprietor,  had  the 
right  to  a  reasonable  use  for  bis  own  benefit 
of  the  natural  stream  for  domestic  and  agri- 
cultural purposes;    and  the  upper  proprietor 
had  no  right  by  the  unreasonable  use  of  tbe 
stream,  though  beneficial  for  himself,  to  de- 
prive tbe  lower  proprietor,  to  any  measurable 
extent,  of  what  should  be  regarded,  under  all 
the  circumstances,  as  a  reasonable  use  by 
him  for  domestic  and  agricultural  purposes. 
So  far  as  an  Impure  condition  of  the  water  of 
a  natural  stream  as  It  comes  to  a  riparian 
owner  results  from  a  reasonable  use  of  tbe 
stream  by  an  upper  proprietor  In  accordance 
with  the  common  right  of  all  riparian  owners 
to  the  use  of  the  stream,  the  lower  proprietor 
has  no  remedy;   but  tbe  right  of  the  lower 
proprietor  to  have  the  water  come  to  him  in 
Its  natural  condition  is  subject  only  to  the 
right  of  the  upper  proprietor  to  make  what, 
under  the  circumstances,  may  properly  be  re- 
garded as  a  reasonable  use  of  the  stream. 
The  property  In  the  water  "should  be  limited 
to  a  reasonable  use  or  consumption,  against 
tbe  rights  of  other  riparian  proprietors."    The 
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State  y.  Pottmeyer,  33  Ind.  402,  5  Am.  Hep. 
224.  It  is  time  that  the  lower  proprietor  can 
recover  damages  for  the  use  made  by  the 
upper  proprietor  only  where  the  latter  has 
made  some  unreasonable  use,  which  wholly 
deprives  the  former  of  bis  right,  or  practi- 
cally In  some  perceptible  and  substantial  de- 
gree diminishes  or  impairs  the  equal  and 
common  right  of  the  lower  proprietor.  Cum- 
mlngs  v.  Barrett,  10  Cush.  186,  quoted  in  The 
State  v.  Pottmeyer,  supra.  Whether  or  not 
the  throwing  or  discharging  of  waste  or  im- 
pure matter  Into  the  stream,  in  a  given  case, 
would  be  a  reasonable  use  of  the  stream,  has 
been  held  to  be  a  question  of  fact  to  be  de- 
termined by  the  Jury.  Barnard  v.  Sherley, 
135  Ind.  547,  559,  34  N.  E.  600,  35  N.  B.  117, 
24  L.  B.  A.  668,  41  Am.  St  Bep.  454;  Hayes 
v.  Waldron,  44  N.  H.  580,  84  Am.  Dec.  105. 
In  Snow  v.  Parsons,  28  Vt.  459,  67  Am.  Dec. 
-728,  It  was  said  concerning  the  use  of  water 
In  streams:  "The  reasonableness  <of  such  use 
must  determine  the  right,  and  this  must  de- 
pend upon  the  extent  of  detriment  to  the 
riparian  proprietors  below.  If  It  essentially 
impairs  the  use  below,  then  It  is  unreason- 
able and  unlawful,  unless  it  is  a  thing  alto- 
gether Indispensable  to  any  beneficial  use  at 
every  point  on  the  stream."  In  Hayes  t. 
Waldron,  supra,  it  was  said:  "So,  in  respect 
to  the  size  and  character  of  the  stream,  it 
being  obvious  that  an  amount  of  diminution 
or  pollution  which  would  be  insignificant  in 
a  large  stream  might  In  a  small  one  be  wholly 
destructive  to  the  common  right.  So,  also, 
in  determining  the  reasonableness  of  suffering 
the  manufacturer's  waste  to  pass  off  in  the 
current,  much  depends  upon  the  use  to  which 
the  stream  below  can  be  applied— whether  as 
a  mere  highway  alone,  for  purposes  of  manu- 
facture requiring  pure  water,  or  for  the  sup- 
ply of  an  aqueduct  to  a  large  city,  as  in  case 
of  the  Croton  river;  and  in  respect  to  the 
lands  below  adjacent  to  the  river  the  charac- 
ter of  the  banks— whether  they  are  usually 
overflowed  or  not  in  high  water — should  be 
considered." 

It  might  well  be  that  in  a  given  case  an 
injunction  would  not  lie  to  prevent  the  car- 
rying on  of  a  business  because  not  material- 
ly and  essentially  Injurious  to  the  plaintiff, 
where,  however,  there  might  be  a  recovery 
of  damages  at  law  for  minor  inconveniences. 
See  Bowen  v.  Mauzy,  117  Ind.  258,  19  N.  B. 
526;  Barnard  v.  Sherley,  135  Ind.  547,  558, 
34  N.  E.  600,  35  N.  E.  117,  24  L.  R.  A.  568, 
41  Am.  St.  Bep.  454;  Muncie  Pulp  Co.  v. 
Martin,  23  Ind.  App.  558,  562,  55  N.  B  796, 
and  cases  cited.  In  the  case  last  named  this 
court  said:  "No  doubt  merely  slight  injury 
to  the  water  of  a  stream  by  pollution,  which 
results  from  a  reasonable  use  of  it,  is  not 
actionable;  but  pollution  which  substantial- 
ly impairs  its  value  for  the  ordinary  uses 
of  life,  or  renders  it  to  a  measurable  de- 
gree unfit  for  domestic  purposes,  or  which, 
by  causing  offensive  or  unwholsesome  odors 
or  vapors  to  arise,  impairs  the  comfortable 


or  the  beneficial  enjoyment  of  property  in 
Its  vicinity,  is  a  nuisance,  and  as  such  Is  ac- 
tionable." We  also  said  in  that  case:  "The 
necessary  results  of  conducting  a  lawful  busi- 
ness may  constitute  a  nuisance,  and  there 
may  be  a  recovery  of  damages  to  the  extent 
of  the  sensible  injury  .caused  thereby,  be- 
cause one  must  so  use  his  own  as  not  to  in- 
jure another."  The  following  language,  used 
in  that  case,  is  applicable  to  the  case  at  bar: 
"The  case  before  us  is  not  one  wherein  the  de- 
fendant is  charged  with  making  some  lawful 
natural  use  of  his  real  property,  or  one 
wherein  he  is  charged  with  producing  dam- 
age by  an  occasional  or  temporary  action  In 
the  preparation  or  adaptation  by  necessary 
and  usual  means  of  his  real  property  to  a 
lawful  use;  but  it  is  one  wherein  he  is  char- 
ged with  continuously  doing  that  which  di- 
minishes the  lawful  use  of  the  property  of 
the  plaintiffs,  and  thereby  Injures  them  ma- 
terially, the  injurious  acts  not  pertaining  to 
the  development  or  use  of  the  natural  re- 
sources of  the  defendant's  real  property." 
Bee,  also,  Western  Paper  Oo.  ▼.  Pope,  155 
Ind.  394,  57  N.  E.  719,  58  L  R.  A.  899;  In- 
dianapolis Water  Co.  v.  Am.  Straw  Board 
Co.  (O.  O.)  53  Fed.  970. 

In  the  seventh  Instruction  the  court  told 
the  Jury  that  the  action,  so  far  as  It  was  ad- 
dressed to  the  Jury,  was  one  for  damages  on 
account  of  creating  and  continuing  a  nui- 
sance as  alleged  in  the  complaint;  and  the 
court  then  gave  the  Jury  as  the  statutory 
definition  of  a  nuisance  the  following: 
"Whatever  is  injurious  to  health,  or  indecent 
or  offensive  to  the  senses,  or  an  obstruction 
to  the  free  use  of  property,  so  as  essentially 
to  Interfere  with  the  comfortable  enjoyment 
of  life  or  property,  is  a  nuisance,  and  the 
subject  of  an  action."  The  business  of  the 
appellant,  by  conducting  which  the  stream 
is  polluted  to  the  detriment  of  lower  proprie- 
tors, however  many  persons  may  constitute 
the  corporation,  and  however  many  persons 
may  have  profitable  employment  in  assisting 
in  carrying  on  the  business,  and  however 
great  may  be  the  output  of  the  manufactory, 
and  however  large  the  profit  therefrom,  is, 
in  its  nature,  not  a  business  in  which  the 
general  interest  of  the  public  as  such  is  In- 
volved, or  one  located  where  public  neces- 
sity requires  it  to  be,  or  one  the  location  of 
which  is  fixed  by  nature,  and  which,  there- 
fore, cannot  be  conducted  elsewhere;  but 
is  a  business  of  a  private  nature,  the  loca- 
tion of  which  was  determined  by  the  ques- 
tion of  the  convenience  of  its  proprietors, 
the  manufactory  having  been  established  and 
conducted,  not  for  the  development  of  the 
natural  resources  of  the  land  owned  by  the 
proprietors  in  the  neighborhood  of  the 
stream,  or  in  or  by  way  of  the  ordinary  use 
of  the  land,  but,  on  the  contrary,  essentially 
for  the  benefit  of  the  proprietors  alone 
through  the  profits  of  the  manufacture  of  a 
salable  product  of  such  a  character  that, 
while  the  manufacture  thereof  requires  the 
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use  and  pollution  of  quantities  of  compara- 
tively pare  water,  yet  It  Is  not  necessary  that 
such  manufacture  be  carried  on,  if  at  all,  in 
the  locality  where  it  is  conducted,  to  the  in- 
Jury  of  the  appellee  in  the  way  described  in 
the  complaint.  In  examining  instructions 
given  to  the  Jury  for  the  purpose  of  deter- 
mining whether  or  not  the  giving  thereof 
constituted  reversible  error,  the  appellate 
tribunal  may  properly  consider  the  apparent 
effect  of  the  instructions  upon  the  Jury  by  re- 
ferring to  the  special  findings  in  answer  to 
interrogatories.  We  thus  find  In  the  record 
before  us  that  the  Jury  specially  found  that 
In  each  of  the  six  years  immediately  pre- 
ceding the  commencement  of  the  action,  ex- 
cept the  last  year,  the  appellee  was  awarded 
8267,  and  that  for  the  last  year  he  was 
awarded  $266,  one  half  of  the  amount  award- 
ed for  each  year  being  damages  for  depreda- 
tion in  the  value  of  the  use  of  the  appellee's 
real  estate  during  the  year  and  the  other 
half  damages  for  discomfort  or  inconven- 
ience caused  to  the  appellee  during  the  year. 
The  answers  of  the  Jury  also  showed  the 
modes  In  which  the  injuries  were  Inflicted, 
the  acts  of  the  appellant  which  produced 
them,  substantially  as  stated  In  the  com- 
plaint It  thus  sufficiently  appears  in  the 
record  that  the  use  made  by  the  appellant 
of  the  stream  was  found  to  be  not  reason- 
able, and  that  the  damage  Inflicted  by  the 
unreasonable  use  was  not  slight,  or  insig- 
nificant, or  inappreciable,  but  was  substan- 
tial, measurable,  and  great  It  cannot  be 
supposed  that  the  instructions  in  question 
were  understood  and  applied  by  the  Jury  to 
the  wrongful  detriment  of  the  appellant,  or 
that  they  constituted  reversible  error. 

Other  matters  relating  to  the  trial  are  men- 
tioned in  appellant's  brief,  the  discussion  of 
which  does  not  seem  to  be  necessary.  The 
case  appears  to  have  been  fairly  tried  and 
determined. 

Judgment  affirmed. 


(M  Ind.  App.  »5) 

BUNYAN  v.  REED  et  a!.* 

(Appellate  Court  of  Indiana,  Division  No.  1. 

May  11,  1904.) 

BENEFICIAL  ASSOCIATIONS— RIGHTS  OF  BENEFI- 

C1ABT— VESTED    RIGHT— REGULATIONS 

OF  ORDER, 

1.  A  beneficiary  acquires  no  vested  right  to 
the  benefits  that  are  to  accrue  to  him  on  the 
death  of  n  member  of  a  mutual  benefit  associa- 
tion until  such  death  occurs,  and  the  member 
may  exercise  his  power  of  appointment  without 
any  restriction  other  than  such  as  may  be  im- 
posed by  the  organic  law  or  the  rules  and  regu- 
lations of  the  association. 

2.  A  law  of  a  mutual  benefit  association  pro- 
vided that  in  the  event  of  the  death  of  one  or 
more  of  the  beneficiaries,  if  no  other  disposition 
should  be  made,  the  benefit.  In  case  of  death  of 
the  member,  should  be  paid  in  full  to  the  sur- 
viving beneficiaries,  each  sharing  pro  rata.  A 
member  designated  as  beneficiaries  three  per- 
sons, one  of  whom  had  been  made  beneficiary  in 

1 1.  See  Insurance,  voL  28.  Cent.  Dig.  Si  IMS.  1M9. 


order  to  secure  a  debt  due  him  from  the  member, 
and  such  beneficiary  died  before  the  death  of 
the  member.  Held,  that  the  other  beneficiaries 
took  the  entire  fund,  the  heirs  of  the  deceased 
beneficiary  having  no  interest  therein. 

Appeal  from  Circuit  Court,  Noble  County; 
Joseph  W.  Adair,  Judge. 

Action  by  Rebecca  B.  Banyan,  as  adminis- 
tratrix of  the  estate  of  James  R.  Bunyan,  de- 
ceased, against  the  National  Union,  Catherine 
B.  Reed,  and  others.  From  the  Judgment 
plaintiff  appeals,  and  defendants  Reed  and 
another  assign  cross-errors.    Reversed. 

L.  H.  Wrigley  and  Marshall,  McNagny  As 
Olugston,  for  appellant  R.  P.  Barr,  B.  V. 
Strong,  and  A.  A.  Ohapln,  for  appellees. 

HENLEY,  O.  J.  The  appellant  Rebecca 
B.  Bunyan,  as  administratrix  of  the  estate 
of  her  deceased  husband,  James  R.  Bunyan, 
commenced  this  action  against  the  National 
Union,  an  incorporated,  fraternal,  beneficiary 
association  organized  under  the  laws  of  the 
state  of  Ohio,  and  Catherine  B.  Reed,  Helen 
M.  Ostrander,  George  B.  Bunyan,  Walter  W. 
Bunyan,  James  R.  Bunyan,  Jr.,  and  George 
B.  Bunyan,  as  executor  of  the  will  of  Wil- 
liam Bunyan,  deceased.  The  purpose  of  the 
action  was  to  enforce  a  claim  upon  a  benefit 
fund  of  $3,000,  which  was  promised  to  be 
paid  to  her  said  husband  as  beneficiary  under 
the  benefit  certificate  issued  by  the  said  Na- 
tional Union  upon  the  life  of  William  Ban- 
yan, who  was  a  brother  of  the  said  James  R. 
Bunyan,  deceased.  Aside  from  the  National 
Union,  the  other  defendants  were  made  par- 
ties to  answer  as  to  their  interests,  if  any,  in 
the  said  fund  of  $3,000  The  National  Union, 
by  a  proper  pleading,  admitted  its  liability  to 
pay  the  sum  of  $3,000,  but  showed  that  con- 
flicting claims  were  being  made  by  other  par- 
ties to  the  suit  with  reference  to  said  fund, 
and  that  it  could  not  with  safety  to  itself  pay 
the  fund  to  either  of  the  claimants,  and  asked 
to  be  allowed  to  pay  the  $3,000  into  court 
and  be  discharged  from  further  liability  on 
r  count  thereof,  and  leave  to  the  court  the 
matter  of  determining  to  whom  the  money 
should  be  distributed.  Afterward,  and  before 
the  trial  of  the  cause,  the  said  National  Union 
paid  the  full  $3,000  into  court,  and  was  dis- 
charged from  further  liability.  The  defend- 
ants, other  than  Reed  and  Ostrander,  filed  a 
cross-complaint  setting  up  their  claim  to  the 
fund  In  dispute,  and  the  defendants  Reed  and 
Ostrander  also  filed  a  cross-complaint  setting 
up  their  claim  to  the  fund.  The  demurrer 
filed  by  appellees  Reed  and  Ostrander  to  each 
paragraph  of  appellant's  complaint  was  over- 
ruled. The  cross-complaint  of  appellees  Reed 
and  Ostrander  was  held  insufficient  Vari- 
ous answers  were  filed  by  which  the  Issues 
were  closed,  and  the  cause  was  submitted  for 
trial  to  the  court,  with  the  request  for  a  spe- 
cial finding  of  facts. 

We  do  not  think  it  necessary  to  make  any 
further  statement  here  of  the  issues,  because 
we  are  convinced  that  the  judgment  of  the 
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trial  court  must  be  reversed  upon  the  cross- 
errors  assigned  by  appellees  Reed  and  Ostran- 
der.  We  regard  each  paragraph  of  appellant's 
complaint  as  -wholly  insufficient  for  the  re- 
lief demanded,  and  as  showing  upon  its  face 
that  the  fund  in  question  legally  belongs  with 
the  appellees  Reed  and  Ostrander.  The  two 
paragraphs  of  complaint  are  not  materially 
different  They  arer  that  the  National  Union 
is  a  fraternal,  beneficiary  association  incor- 
porated under  the  laws  of  the  state  of  Ohio 
in  1881,  and  engaged  in  the  business  of  insur- 
ing lives  of  its  members  by  Issuing  to  theni 
benefit  certificates,  promising  to  pay  death 
benefits  to  be  realized  from  assessments  upon 
the  members;  that  prior  to  February  20, 
1886,  a  subordinate  council,  called  "Kendall- 
vine  Council,  No.  192,"  was  established  at 
Kendallrllle,  Noble  county,  Ind.,  which  coun- 
cil is  still  in  existence,  and  that  agencies  of 
this  character  are  the  means  by  which  the 
said  National  Union  transacts  its  business; 
that  one  William  Bunyan,  prior  to  February 
20,  188S,  became  a  member  of  said  Kendall- 
ville  Council  and  of  the  National  Union,  and 
at  his  death  was  a  member  thereof  in  good 
standing;  that  on  said  last-mentioned  date 
the  National  Union  executed  to  William  Bun- 
yan a  benefit  certificate  of  $5,000,  payable  to 
his  wife,  Cornelia  Bunyan,  as  beneficiary, 
which  certificate  remained  in  force  until  Feb- 
ruary 23,  1901.  Cornelia  Bunyan  died  De- 
cember 21,  1900,  and  the  said  William  there- 
after until  his  death  remained  unmarried, 
childless,  and  having  no  living  parents;  that 
it  was  one  of  the  laws  of  said  National  Union 
that  members  may,  at  any  time,  surrender 
their  benefit  certificates,  and  cause  new  onea 
to  be  issued  payable  to  different  beneficiaries 
than  those  originally  named;  that  for  more 
than  30  years  prior  to  February  23,  1901,  Wil- 
liam Bunyan  and  his  brother,  James  R.  Bun- 
yan, Sr.,  appellant's  decedent,  were  engaged 
as  partners,  under  the  firm  name  of  W.  &  J. 
R.  Bunyan,  in  conducting  a  drug  store  at 
Kendallville;  that  prior  to  said  February  23d 
the  said  William  was,  and  acknowledged  him- 
self to  be,  indebted  to  James  R.  in  the  sum 
of  13,000,  and  for  such  indebtedness  the  said 
William  desired  to  give  security,  and  after 
the  death  of  the  said  Cornelia  Bunyan,  and 
prior  to  February  23,  1901,  it  was  agreed 
between  the  brothers  that,  to  secure  to  James 
R.  the  payment  of  said  indebtedness,  William 
should  surrender  his  existing  certificate  in  the 
National  Union,  and  have  Issued  to  him  a  new 
certificate,  in  which  James  R.  should  be  nam- 
ed as  beneficiary  in  the  sum  of  $3,000,  and 
that  the  promise  of  the  said  National  Union 
in  such  certificate  to  pay  to  said  James  R. 
the  $3,000  should  be  the  security  to  him  for 
the  payment  of  said  Indebtedness;  that  in 
pursuance  of  this  agreement  the  said  Wil- 
liam, complying  in  all  respects  with  the  taws 
of  said  National  Union,  did  on  February  23, 
1901,  surrender  his  existing  certificate,  and 
the  National  Union  executed  to  him  a  new 
certificate  for  $5,000,  in  which  the  benefici- 


aries and  the  amount  to  be  paid  each  of  them 
were  as  follows:  "The  National  Union  hereby 
promises  and  agrees  to  pay  out  of  tfc«  benefit 
fund  to  James  S.  Bunyan  $3000,  brother, 
Catherine  E.  Reed,  sister,  $1000  and  Helen 
M.  Ostrander,  sister,  $1000,  Five  Thousand 
Dollars."  This  new  and  substituted  certifi- 
cate was  properly  executed  and  delivered  to 
William  Bunyan,  to  retain  the  possession  of 
the  same  until  his  death. 

It  is  further  averred  that  in  July,  1901, 
James  R.  sold  and  conveyed  to  William  his 
Interest  In  the  firm  property  and  business,  and 
in  connection  with  such  sale  there  was  had 
between  the  partners  a  settlement  of  the  part- 
nership affairs;  that  no  part  of  the  $3,000  in- 
debtedness, and  none  of  the  matters  and 
transactions  had  In  which  the  same  arose, 
were  included  in  the  settlement,  or  adjusted 
or  settled  therein,  but  the  same  was  properly 
omitted  and  excluded  therefrom,  both  parties 
relying  upon  the  faith  of  the  arrangement 
previously  made  in  said  benefit  certificate  for 
the  payment  of  said  $3,000  debt;  that  both 
William  Bunyan  and  James  R.  Bunyan  per- 
formed each  and  every  condition  in  said  sub- 
stituted certificate  to  be  by  them  performed; 
that  James  R.  Bunyan  died  in  Noble  county, 
Ind.,  intestate,  August  26, 1901,  leaving  as  his 
only  heirs  at  law  his  widow,  the  appellant, 
Rebecca  B.  Bunyan,  and  his  three  sons, 
George  B.  Bunyan,  Walter  W.  Bunyan,  and 
James  R.  Bunyan,  Jr.;  that  afterward,  to  wit, 
on  August  31,  1902,  William  Bunyan,  the 
holder  of  the  benefit  certificate  issued  by  said 
National  Union,  died,  leaving  as  his  only  heirs 
at  law  his  two  sisters,  the  appellees  Reed 
and.  Ostrander,  and  bis  three  nephews,  the 
sons  of  James  R.  Bunyan,  heretofore  named 
as  such;  that  among  the  laws  of  the  said  Na- 
tional Union  in  force  when  the  benefit  certifi- 
cate was  issued  to  William  Bunyan,  and  ever 
since  in  force,  are  the  following,  known  a» 
sections  6  and  7  of  law  38  of  said  National 
Union: 

"Sec.  6.  In  the  event  of  the  death  of  one  or 
more  of  the  beneficiaries  selected  by  the  mem- 
ber before  the  decease  of  such  member,  if  no' 
other  or  further  disposition  thereof  be  made 
in  accordance  with  the  laws  of  the- order  by 
the  member  in  case  of  death  the  benefit  shall' 
be  paid  in  full  to  the  surviving  beneficiary 
or  beneficiaries,  each  sharing  pro  rata,  unless 
otherwise  provided  in  the  benefit  certificate. 

"Sec.  7.  In  the  event  of  the  death  of  all 
the  beneficiaries  selected  by  the  member  be- 
fore the  decease  of  such'  member,  if  no  other 
or  further  disposition  thereof  be  made,  the 
benefit  shall  be  paid  to  the  heirs  of  the  de- 
ceased member,  and  if  no  person  or  persons 
shall  be  entitled  to  receive  such  benefit  by 
the  laws  of  the  order  it  shall  revert  to  the 
benefit  fund." 

It  Is  further  averred  that  the  appellees  Reed 
and  Ostrander,  and  each  of  them,  claim  that 
as  surviving  beneficiaries  they  are  entitled 
to  the  whole  of  said  benefit  of  $3,000,  to  the 
exclusion  of  the  appellant,  and  .that  each  of 
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laid  appellees  Reed  and  Ostrander  claim  that 
aa  the  heir  of  William  Bunyan  she  is  entitled 
to  and  has  rights  and  interests  in  said  fund 
superior  to  any  right  of  appellant  therein; 
that  the  appellants  George  B.,  Walter  W.,  and 
James  R.  Banyan,  and  each  of  them,  claim 
some  interest  in  said  fund  as  heirs  of  William 
Bunyan. 

The  prayer  of  the  complaint  is  that  the 
Indebtedness  of  $3,000  alleged  to  exist 
against  William  Bunyan  and  in  favor  of  the 
estate  of  James  R.  Bunyan,  deceased,  be  de- 
clared to  be  a  lien  upon  the  fund  in  question, 
and  that  it  be  ordered  paid  to  the  appellant 
as  administratrix  of  the  estate  of  James  R. 
Bunyan,  deceased. 

The  benefit  to  be  paid  by  the  beneficiary 
certificate  Issued  to  William  Bunyan  was 
$6,000,  and  by  bis  said  certificate  three  ben- 
eficiaries were  named.  The  division  of  the 
$5,000  into  three  sums  payable  to  different 
persons  and  in  different  amounts  did  not  in 
any  way  sever  the  certificate.  It  was  one 
benefit,  and  one  benefit  certificate  for  $6,000. 
The  object  of  this  action  is  to  hold  the  $3,000, 
not  as  the  property  and  in  behalf  of  a  bene- 
ficiary who  could  have  been  legally  desig- 
nated as  such  by  the  act  under  which  the  Na- 
tional Union  was  incorporated  or  by  its  rules 
and  by-laws,  but  to  recover  it.  as  a  creditor 
who  obtained  a  vested  interest  in  so  much 
of  the  fund  as  would  secure  his  debt,  and 
who  was  as  such  creditor  designated  a  bene- 
ficiary. It  appears  upon  the  face  of  the  com- 
plaint that  James  R.  Bunyan,  named  as  ben- 
eficiary to  the  amount  of  $3,000,  died  prior  to 
the  death  of  the  insured.  It  is  a  settled  rule 
of  law  In  this  state,  supported  by  the  great 
weight  of  authority,  that  a  beneficiary  ac- 
quires no  vested  right  to  the  benefits  that  are 
to  accrue  to  him  upon  the  death  of  a  member 
of  a  mutual  benefit  association  until  such 
death  occurs,  and  that  the  member  may  exer- 
cise the  power  of  appointment  without  the 
consent  of  such  beneficiary,  and  without  any 
restriction  other  than  such  as  may  be  Im- 
posed by  organic  law  or  the  rules  and  regu- 
lations of  the  association.  Masonic  Mutual, 
etc.,  v.  Burkhart,  110  Ind.  189,  10  N.  B.  79,  11 
N.  E.  449;  Miller  v.  Bowman,  119  Ind.  448, 
21  N.  B.  1094,  6  L.  R.  A.  95;  Appeal  of  Beat- 
ty,  122  Pa.  428,  15  Atl.  861;  Beatty  v.  Su- 
preme, etc.,  154  Pa.  484,  25  Atl.  644;  La- 
mont  v.  Grand  Lodge,  etc.  (C.  C.)  31  Fed. 
177;  Knights  of  Honor  v.  Watson,  64  N.  H. 
517,  15  Atl.  125;  Metropolitan  Life  Ins.  Co. 
v.  O'Brien,  92  Mich.  584,  62  N.  W.  1012;  Sa- 
bin  v.  Phinney,  134  N.  T.  423,  31  N.  E.  1087, 
30  Am.  St  Rep.  681;  Eastman  v.  Provident 
Mutual,  etc.,  Ass'n  (N.  H.)  20  Cent  Law  J. 
266;  Richmond  v.  Johnson,  28  Minn.  447,  10 
N.  W.  596;  Gambs  v.  Insurance  Co.,  50  Mo. 
44;  Kerman  v.  Howard,  23  Wis.  108;  Splawn 
v.  Chew,  60  Tex.  532;  Ballon  v.  Gile,  50  Wis. 
614,  7  N.  W.  561;   May  on  Ins.  §  392. 

In  Richmond  v.  Johnson,  supra,  Charles  H. 
Richmond  was  the  holder  of  a  benefit  certifi- 
cate in  which  his  wife  was  named  as  the 


beneficiary.  She  died  shortly  before  her  hus- 
band. Upon  the  death  of  the  husband  the 
question  arose  as  to  whether  the  money  due 
under  the  certificate  should  be  paid  to  the 
administrator  of  the  deceased  wife,  or  be 
distributed  under  the  rules  and  regulations 
of  the  association.  The  court  said:  "Here 
is  not  an  ordinary  contract  of'  insurance 
made  between  an  insurance  company  and 
another  person,  the  rights  of  the  parties  to 
be  determined  exclusively  by  the  policy.  The 
rights  of  Charles  H.  Richmond,  and  of  any 
one  claiming  through  him,  depended,  not  on 
the  certificate  only,  but  rather  on  his  member- 
ship in  the  association,  and  such  rights  were 
defined  and  controlled  by  its  constitution  and 
by-laws.  So  far  as  the  provisions  of  the 
constitution  and  by-laws  are  shown  by  the 
admitted  statements  of  the  complaint  and  by 
the  certificate,  the  members  are  the  benefi- 
ciaries entitled  to  the  benefits  of  the  fund, 
provided  with  the  right  at  all  times  to  hold, 
dispose  of,  and  control  said  benefit  at  all 
times.  With  the  right  at  all  times  to  bold, 
dispose  of,  and  control,  his  mere  designation 
of  some  person  to  receive  the  benefit  would 
be  revocable.  It  would  not  prevent  his  sub- 
sequently designating  some  other  person  to 
receive  it.  While,  in  case  of  his  death  with- 
out having  revoked  his  appointment  of  his 
wife,  she  would  have  been  entitled  to  re- 
ceive the  benefit  yet  during  his  life,  because 
of  the  power  of  revocation,  all  that  she  had 
was  a  mere  expectancy,  dependent  upon  his 
will  and  pleasure.  That  expectancy  was  not 
property,  not  estate.  The  expectancy  termi- 
nated when  she  died,  and  did  not  pass  to  her 
administrator." 

The  Supreme  Court  of  Texas  in  Splawn  v. 
Chew,  supra,  in  holding  that  a  beneficiary 
took  no  vested  Interest  in  a  benefit  certificate 
of  the  kind  we  are  here  considering,  said: 
"Every  one  insured  by  reason  of  membership 
in  such  a  company  is  charged  with  a  knowl- 
edge of  its  constitution  and  by-laws,  bound 
by  their  requirements,  and  entitled  to  the 
rights  and  privileges  conferred  by  them. 
May  on  Insurance,  §  562;  Coles  v.  Insurance 
Co.,  18  Iowa,  425.  The  present  order  did  not 
issue  policies  as  do  ordinary  insurance  com- 
panies, but  delivered  to  the  insured  a  benefit 
certificate,  which,  together  with  the  positive 
regulations  of  the  order,  evidenced  the  con- 
tract between  the  member  and  the  company, 
so  far  as  the  insurance  was  concerned. 
•  *  *  The  provision  of  article  3,  |  2,  of 
its  by-laws,  Is  as  follows:  'Applicants  shall 
enter  upon  their  application  the  name  or 
names  of  the  members  of  their  family  or 
those  dependent  upon  them,  to  whom  they 
desire  their  benefit  paid,  and  the  same  shall 
be  entered  in  the  benefit  certificate  by  the 
supreme  secretary,  subject  to  Buch  future  dis- 
posal of  the  benefit  among  their  dependents 
as  they  thereafter  direct"  The  clear  import 
of  the  section  is  to  place  the  certificate  en- 
tirely under  control  of  the  member,  so  far 
as  the  selection  of  the  beneficiaries  Is  con- 
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cerned.  He  may  direct  at  any  time  that  the 
money  shall  be  paid  to  persons  different 
from  those  named  or  contemplated  in  the 
certificate,  provided  they  are  persons  de- 
pendent upon  him.  So  far  from  vesting  an 
irrevocable  right  In  the  original  beneficiaries, 
it  vests  no  right  whatever  which  the  insured 
cannot  by  the  very  terms  of  the  contract  re- 
voke and  amend.  They  have  no  perfect  or 
vested  right  in  the  certificate  until  the  in- 
sured dies  without  divesting  its  benefits  in 
favor  of  other  dependents,  and  he  alone  Is  to 
determine  which  of  these  dependents  is  enti- 
tled to  the  Insurance  money.  Hence  all  the 
rules  of  law  for  the  construction  of  ordinary 
policies,  so  far  as  they  refer  to  the  inde- 
feasible rights  of  beneficiaries  accruing  previ- 
ously to  the  death  of  the  Insured,  have  no 
application  to  this  case,  being  contrary  to 
the  express  provisions  of  the  contract" 

The  holder  of  a  benefit  certificate  takes  it 
subject  to,  and  with  notice  of,  all  the  reason- 
able rules,  by-laws,  and  regulations  of  the  as- 
sociation Issuing  it.  It  is  a  contract  between 
the  holder  and  the  association,  restricted 
only  by  the  rules  and  regulations  of  the  as- 
sociation and  the  law  under  which  it  was  or- 
ganized. Masonic  Mutual,  etc.,  Society  v. 
.Burkhart,  supra.  The  very  '  contingency 
which  has  here  happened  is  completely  pro- 
vided for  by  section  6  of  law  38  of  the  asso- 
ciation which  Issued  the  benefit  certificate  to 
William  Bunyan.  James  R.  Bunyan,  a  bene- 
ficiary to  the  extent  of  $3,000,  in  a  benefit 
certificate  calling  for  $6,000,  in  which  two 
other  beneficiaries  were  named  for  $1,000 
each,  died  before  the  death  of  the  Insured. 
Under  the  plain  terms  of  the  rule  governing 
this  contract,  which  appears  in  the  com- 
plaint, the  $3,000  should  be  paid  "to  the  sur- 
viving beneficiary  or  beneficiaries,  each  shar- 
ing pro  rata."  James  Bunyan  had  no  vested 
interest  in  the  funds  to  be  paid'  upon  the 
death  of  his  brother  unless  he  survived  him. 
He  bad  nothing  but  a  mere  expectancy, 
which,  by  the  very  terms  of  the  benefit  cer- 
tificate under  which  has  personal  representa- 
tive is  claiming,  would  be  defeated  by  his 
death  prior  to  the  death  of  his  brother.  Ma- 
sonic, etc.,  Association  v.  Burkhart,  supra. 
The  benefit  certificate  declares  upon  its  face 
that  it  is  subject  to  the  laws  of  the  associa- 
tion. We  think  we  have  fully  shown  that 
under  the  decisions  of  our  Supreme  Court 
these  rules  must  govern.  It  thus  appears 
upon  the  face  of  the  complaint  that  neither 
.Tames  R.  Bunyan  nor  his  heirs  acquired  any 
interest  in  the  fund  arising  from  the  benefit 
certificate  held  by  William  Bunyan,  the  said 
James  R.  having  died  prior  to  the  death  of 
William. 

The  Judgment  is  reversed  upon  the  cross- 
errors  assigned  by  appellees .  Reed  and  Os- 
trander,  with  instruction  to  the  trial  court  to 
sustain  the  demurrer  of  appellees  Reed  and 
Ostrander  to  each  paragraph  of  the  com- 
plaint, and  for  further  proceedings  not  in- 
consistent with  this  opinion. 


(33  lnd.  A.  143) 

MALBY  v.  CLARK  et  al. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
May  13,  1004.) 

MUNICIPAL    CORPORATIONS  —  STBEET    IMPROVE- 
MENTS   —    REMONSTRANCE  —  SUFFICIENCY 
— SIGNERS — STATUTES— CONSTRUCTION. 

1.  Acts  1901,  p.  634,  c.  231  (Burns'  Ann.  St. 
1901,  {  3623a),  provides  that,  if  the  remon- 
strance against  a  street  improvement  "is  sign- 
ed by  two-thirds  of  the  property  owners,  resid- 
ing upon  the  lots  abutting  on  such  improvement, 
and  representing  two-thirds  of  the  number  of 
lineal  feet  of  such  improvement,  then  all  fur- 
ther proceedings  shall  be  abandoned."  Held, 
that  the  persons  whose  signatures  can  make  the 
remonstrance  peremptory  must  be  two-thirds  of 
those  property  owners  who  reside  upon  lots 
which  abut  on  the  improvement,  and  who  also 
represent  two-thirds  of  the  number  of  lineal  feet 
of  the  improvement,  the  word  "residing"  and  the 
words  "and  representing"  relating  equally  to 
the  preceding  "two-thirds  of  the  property  own- 
ers" ;  and  hence,  where  the  remonstrators  own- 
ed more  than  two-thirds  of  the  lineal  feet  abut- 
ting on  the  improvement  and  were  more  than 
two-thirds  of  the  property  owners  residing  on 
the  real  estate  abutting  on  the  improvement, 
but  the  remonstrators  who  resided  on  their  lots 
did  not  own  or  represent  two-thirds  of  the  lineal 
feet,  the  remonstrance  was  Insufficient. 

Appeal  from  Circuit  Court;  Fayette  Coun- 
ty;  F.  8.  Swift,  Judge. 

Suit  by  Thomas  Maley  against  Thomas  J. 
Clark  and  others,  as  mayor  and  members 
of  the  common  council  of  Connersville,  to  en- 
join the  awarding  of  a  contract  for  a  street 
improvement.  From  a  judgment  sustaining 
a  demurrer  to  the  complaint,  complainant  ap- 
peals.   Affirmed. 

McKee,  Little  ft  Frost  and  Reuben  ft  Con- 
ner, for  appellant  L.  L.  Broaddus,  for  ap- 
pellee. 

BLACK,  J.  The  appellant  In  his  com- 
plaint against  the  appellees,  who  were  the 
mayor  and  the  members  of  the  common  coun- 
cil of  Connersville,  a  city  of  less  than  10,000 
inhabitants,  sought  to  enjoin  the  appellees 
from  awarding  a  contract  for  the  improve- 
ment of  a  certain  portion  of  one  of  the 
streets  of  the  city,  the  appellant  the  owner 
of  a  lot  on  which  he  resided  adjoining  the 
portion  of  the  street  to  be  improved,  and 
other  lot  owners  having  remonstrated  against 
the  Improvement.  The  complaint  showed 
that  the  common  council  had  voted  to  ac- 
cept the  bid  of  a  person  named  for  the  mak- 
ing of  the  improvement  but  that  the  city 
had  not  yet  entered  into  a  contract  therefor. 
It  was  shown  by  averments  of  facts,  amongst 
other  things,  that  prior  to  the  acceptance  of 
the  bid  the  remonstrance  waB  filed  with  the 
clerk  of  the  city,  and,  by  order  of  the  mayor, 
was  read  before  the  council,  and  that  the  re- 
monstrators owned  more  than  two-thirds  of 
the  lineal  feet  of  the  real  estate  abutting 
upon  the  part  of  the  street  to  be  improved, 
and  that  the  remonstrators  were  more  than 
two-thirds  of  the  property  owners  residing 
upon  the  real  estate  abutting  upon  the  pro- 
posed improvement  but  that  .the  remonstra- 
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tors  who  thus  resided  upon  their  respective 
lots  abutting  upon  the  proposed  improvement 
did  not  own  or  represent  two-thirds  of  the 
lineal  feet  of  all  the  real  estate  abutting  up- 
on the  proposed  Improvement  The  court 
sustained  a  demurrer  to  the  complaint  for 
want  of  sufficient  facts,  and  the  correctness 
of  the  ruling  depends  upon  the  proper  con- 
,  struction  of  the  second  proviso  of  section  1 
of  the  act  of  March  11,  1901,  Acts  1901,  p. 
1534,  c.  231  (section  3623a,  Burns'  Ann.  St 
3901),  which  proviso  reads  as  follows:  "Pro- 
vided, that  nothing  herein  contained,  shall 
prevent  any  property  owner,  whose  lands 
shall  be  assessed  for  the  Improvement  of 
any  street  to  remonstrate  against  said  im- 
provement at  any  time  before  the  letting 
of  the  contract  and  If  the  remonstrance  Is 
signed  by  two-thirds  of  the  property  owners, 
residing  upon  the  lots  abutting  on  such  im- 
provement and  representing  two-thirds  of 
the  number  of  lineal  feet  of  such  improve- 
ment then  all  further  proceedings  shall  be 
abandoned." 

It  Is  contended  on  behalf  of  the  appellant 
"that  all  that  is  necessary  to  make  the  re- 
monstrance effectual  Is  that  it  be  signed  by 
the  requisite  two-thirds  of  the  property  own- 
ers residing  on  abutting  lots,  and  that  the 
signers  to  said  remonstrance  shall  represent 
two-thirds  of  the  number  of  lineal  feet  of 
such  Improvement."  The  statute  recognizes 
a  right  to  remonstrate  as  belonging  to  any 
property  owner  whose  lands  shall  be  assess- 
ed for  the  improvement;  but  the  Legislature 
has  left  the  consideration  of  the  remon- 
strance and  the  determination  thereon  to  the 
common  council,  by  which  the  remonstrance 
is  to  be  regarded  as  advisory,  unless  a  speci- 
fied combination  of  incidents  characterizes  the 
remonstrance,  the  existence  of  which  renders 
the  remonstrance  peremptory,  through  the 
command  of  the  Legislature  that  all  further 
proceedings  shall  be  abandoned.  The  remon- 
strance is  of  such  peremptory  character  if  it 
"is  signed  by  two-thirds  of  the  property  own- 
ers, residing  upon  lots  abutting  on  such  im- 
provement, and  representing  two-thirds  of 
the  number  of  lineal  feet  of  such  improve- 
ment" The  persons  whose  signatures  can 
make  the  remonstrance  peremptory  must  be 
two-thirds  of  those  property  owners  who  re- 
side upon  lota  which  abut  on  the  improve- 
ment and  who  also  represent  two-thirds  of 
the  number  of  lineal  feet  of  the  improve- 
ment The  word  "residing"  and  the  words 
"and  representing"  relate  equally  to  the  pre- 
ceding "two-thirds  of  the  property  owners," 
and  there  is  no  other  antecedent  to  which 
they  can  be  referred. ' 

No  doubt  by  interpolating  but  a  few 
words,  we  might  give  the  language  of  the 
statute  the  meaning  for  which  the  appellant 
contends,  but  the  language  of  the  Legislature 
is  capable  of  definite  meaning,  and  there  is 
no  occasion  for  such  interpolation  in  order 
to  give  expression  to  the  intention  of  the 
lawmaking  branch-  of  the  government    If 


Is  not  for  us.  to  reconstruct  the  statute  upon 
a  supposition  that  the  Legislature  could  not 
have  Intended  to  make  it  so  difficult  as  the 
language  of  the  statute  Indicates  to  deprive 
the  common  council  of  the  discretionary  pow- 
er, otherwise  contemplated,  of  proceeding 
with  the  Improvement  notwithstanding  the 
remonstrance  of  property  owners  whose 
lands  would  be  assessed  for  the  Improve- 
ment If  It  may  be  claimed  that  the  punc- 
tuation lends  plausibility  to  the  argument  of 
the  appellant  and  tends  to  militate  against 
the  construction  adopted  by  the  court  below, 
It  must  be  admitted  that  the  proviso,  taken 
as  a  whole,  indicates  want  of  due  care  In 
Its  preparation,  not  only  in  the  employment 
of  some  Inappropriate  words,  but  also  In  the 
adoption  of  loose  and  manifestly  improper 
punctuation.  Besides,  punctuation,  though 
useful  for  purposes  of  construction  In  ex- 
ceptional instances,  Is  in  general  a  fallible 
standard.  It  is  never  allowed  to  control  the 
sense  of  the  language  used.  It  may  some- 
times aid  In  determining  between  different 
constructions  equally  consistent  with  the 
rules  of  grammar  and  the  ordinary  meaning 
of  the  words  employed,  but  the  words  used 
by  the  Legislature  are  to  be  considered  first 
and  If  they  convey  a  clear,  definite,  and  sen-_ 
sible  meaning,  without  ambiguity,  that  mean-* 
Ing  cannot  be  enlarged,  restricted,  or  per- 
verted by  the  punctuation.  The  words  of 
the  statute  must  be  allowed  their  natural 
and  ordinary  effect  without  regard  to  the 
punctuation.  It  is  not  permissible  to  make 
the  construction  of  a  statute  dependent  upon 
punctuation,  where  there  Is  no  ambiguity 
other  than  that  created  by  the  punctuation 
itself.  Black,  Interp.  of  Laws,  185.  The  le- 
gitimate meaning  of  the  words  of  the  statute 
in  the  order  in  which  they  are  placed  Is 
that  in  order  to  be  peremptory,  the  remon- 
strance must  be  signed  by  two-thirds  of  those 
property  owners  whose  lands  will  be  assess- 
ed, who  have  certain  qualifications,  consist- 
ing both  of  residing  upon  lots  abutting  on 
the  improvement  and  of  representing  two- 
thirds  of  the  number  of  lineal  feet  of  the 
Improvement,  and  to  give  the  punctuation 
such  effect  as  to  permit  it  to .  change  this 
legitimate  meaning  into  one  adverse  to  the 
construction  given  to  the  statute  by  the  court 
below  does  not  seem  to  be  permissible. 
Judgment  affirmed. 


(33  Ind.  A.  US) 

PITTSBURG,  0.,  C.  &  ST.  L.  RT.  CO.  v.  MIL- 
LER. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
May  11,  1904.) 

CABBIESS— INJ0KT  TO  ALIGHTING  PASSENGER— 
CONTBIBUT0BY   NEGLIGENCE. 

1.  A  complaint  for  injuries  to  a  passenger, 
alleging  that  he  alighted  from  a  moving  train  on 
a  dark,  stormy  night,  and  slipped  on  the  wet 
platform,  shows  contributory  negligence,  the 
only  excuse  stated  being  that  the  station  had 
been  called ;    that  the  train  appeared  to  have 
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stopped;  that  the  action  of  the  brakeman  in 
going  down  in  front  of  plaintiff  led  him  to  be- 
lieve the  train  had  stopped ;  that,  on  account  of 
the  absence  of  all  lights  and  the  failure  of  the 
brakeman  to  have  his  lantern  with  him  on  the 
platform,  plaintiff  was  unable  to  see  whether 
the  train  had  stopped,  but  believed.it  had;  and 
that,  the  train  being  closely  coupled  together  and 
moving  noiselessly  on  a  smooth  track,  the  dark- 
ness led  him  to  believe  it  had  stopped. 

Appeal  from  Circuit  Court,  Floyd  County; 
*  EL  Q.  Henry,  Judge  pro  tern. 

Action  by  William  L.  Miller  against  the 
Pittsburg,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

M.  Z.  Stannard  and  Mclntyre  ft  James,  for 
appellant  O.  L.  ft  H.  E.  Jewett,  for  ap- 
pellee. 

ROBX,  J.  Action  for  damages  on  account 
of  personal    Injuries.    Judgment,    $2,750. 

Appellee  was  a  passenger  on  one  of  appel- 
lant's passenger  trains  running  between  New 
Albany  and  Jeffersonville.  He  desired  to 
alight  at  Ninth  street  station  in  the  former 
city,  to  which  point  he  had  purchased  his 
ticket  No  question  is  made  as  to  the  suffi- 
ciency of  the  complaint  in  so  far  as  appel- 
lant's negligence  la  concerned.  It  is  averred: 
That  said  station  was  reached  about  five 
minutes  before  11  o'clock  p.  m.  on  January 
29, 1901.  That  the  night  was  dark  and  stormy, 
much  rain  having  fallen,  rendering  appel- 
lant's platform  slippery  and  unsafe.  That 
there  was  no  light  at  said  platform,  and  it 
was  Impossible  to  see  the  same  when  alight- 
ing upon  it  As  the  train  neared  Ninth 
street  the  brakeman  announced'  said  sta- 
tion, and  the  air  brakes  were  applied  for 
the  purpose  of  stopping  at  the  platform. 
The  brakeman  thereupon  went  out  of  the 
door  and  down  the  steps  to  the  platform, 
but  did  not  take  his  lighted  lantern,  with 
which  he  might  have  lighted  up  said  steps 
so  that  plaintiff  could  have  safely  left  the 
car.  The  conductor  did  not  go  out  of  the  car, 
but  remained  within,  retaining  In  his  pos- 
session both  his  own  lantern  and  that  of  the 
brakeman.  Appellee,  when  the.  station  was 
announced,  went  forward  to  the  front  door 
of  the  car  In  which  he  was  riding,  and 
looked  down  at  said  platform  for  the  pur- 
pose of  alighting  thereon.  The  further  aver- 
ments of  the  complaint  are  as  follows: 
"Said  train  at  the  time  appeared  to  have 
stopped,  and  the  action  of  the  said  brakeman 
in  going  down  in  front  of  the  plaintiff  led 
plaintiff  to  believe  that  said  train  had  stop- 
ped at  said  -platform.  On  account  of  the 
darkness  and  the  failure  to  have  any  lights 
at  said  platform,  and  the  failure  of  said 
brakeman  to  have  his  lantern  with  him  upon 
said  platform,  the  plaintiff  was  unable  to 
see  whether  said  train  bad  actually  stopped, 
but  he  believed  that  the  same  had  stopped, 
and  he  could  safely  alight  on  said  platform. 
The   plaintiff   avers   that  thereupon,   using 

ri  V    See  Carriers,  voL  S,  Cent  Dig.  |  1391. 


due  care,  he  stepped  from  the  steps  of  said 
car  to  said  platform,  but  because  of  the  wet 
and  slippery  condition  of  the  platform,  and 
the  fact  that  said  train  was  still  moving,  he 
was  at  once  thrown  violently  to  said  plat- 
form, injuring,  wounding,  and  bruising  him 
in  and  upon  his  body,  back,  and  sides,  per- 
manently disabling  him.  The  plaintiff  avers 
that  at  the  time  he  stepped  from  said  train, 
although  said  train  appeared  to  have  stopped, 
said  train  was  in  fact  slowly  moving,  but 
being  closely  coupled  together  and  moving 
noiselessly  upon  a  smooth  track  in  the  dark- 
ness, plaintiff  was  led  to  believe  that  said 
train  had  stopped.  After  plaintiff  stepped 
upon  said  platform  and  was  thrown  down, 
as  aforesaid,  said  train  continued  to  run  for 
a  distance  of  about  10  feet,  and  required  a 
-second  application  of  the  brakes  to  bring 
the  same  to  a  full  stop,  because  of  the  neg- 
ligent failure  of  those  in  charge  of  the  loco- 
motive and  engine  to  apply  said  brakes  to 
a  sufficient  extent  when  the  same  were  first 
applied.  Plaintiff  says  that  by  reason  of 
being  so  thrown  to  the  platform  of  the  de- 
fendant and  bruised  and  hurt  as  aforesaid, 
he  has  been  permanently  injured,  eta,  where- 
fore," etc. 

While  various  acts'  of  negligence  upon  the 
part  of  appellant  are  charged,  it  is  made  to 
affirmatively  appear  that  the  fact  that  the 
train  was  moving  at  the  time  appellee  alight- 
ed contributed  to  cause  the  injury  complained 
of.  If  the  complaint  shows  that  appellee 
was  himself  in  fault  In  leaving  the  train  as 
he  did,  then  the  demurrer  to  the  complaint 
should  have  been  sustained  The  pleading 
discloses  that  appellee  voluntarily  alighted 
from  a  moving  train.  Such  act  was  not 
necessarily  negligent  Whether  it  was  neg- 
ligent or  not  depended  upon  attendant  con- 
ditions. The  question  was  for  the  Jury  un- 
less the  conditions  disclosed  are  such  as  to 
exclude  the  inference  of  nonnegligence,  in 
which  case  it  was  for  the  court  Harris  v. 
P.,  C  C.  ft  St  L.  (Ind.  App.)  70  N.  E.  407; 
Ry.  Co.  v.  Crunk,  119  Ind.  553,  21  N.  E.  31, 
12  Am.  St  Rep.  443;  Carr  v.  Ry.  Co.,  21  L. 
R.  A.  354,  notes;  Dlstler  v.  Ry.  Co.  (N.  Y.) 
45  N.  E.  937,  35  L.  R.  A.  762;  Watklns  v. 
Ry.  Co.  (Ala.)  24  South.  392,  43  L.  R.  A. 
297.  v 

The  averments  of  the  complaint  show  that 
appellee,  when  he  alighted,  supposed  the 
train  was  standing  still.  It  is  not  averred 
that  it  was  prudent  for  him  to  leave  the 
train  when  in  motion,  as  he  did;  the  con- 
trary, indeed,  Is  shown.  It  is  inferable,  as 
against  the  pleading,  that  had  he  known  the 
train  was  in  motion,  he  would  not  have 
then  left  it;  certainly  not  In  manner  as  he 
did.  He  says,  as  an  excuse,  that  the  train 
"appeared"  to  have  stopped — an  averment 
that  in  view  of  the  difference  in  appear- 
ance between  moving  and  stationary  bodies, 
must  mean  that  it  appeared  to  him,  in  the 
light  of  such  attention  as  he  gave  the  mat- 
ter, to  have  stopped.    The  announcement  of 
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the  station  by  the  brakeman  was  not  an  In- 
vitation for  passengers  to  alight  before  the 
train  was  brought  to  a  standstill.  England 
t.  Ry.  Co.,  158  Mass.  490,  27  N.  E.  1;  Fetter, 
Carr.  of  Pass.  {  58.  It  is  a  general  propo- 
sition dednclble  from  the  authorities  that 
to  get  off  a  passenger  train  before  it  is 
brought  to  a  standstill  at  the  station  is  con- 
tributory negligence.  An  exception  arises 
when  the  act  is  induced  by  the  company 
through  its  agents.  Appellee,  in  order  to  avail 
himself  of  the  exception,  has  averred  that 
the  train  was  closely  coupled  together,  and 
moving  noiselessly  upon  a  smooth  track  In 
the  darkness.  No  Invitation  to  leave  the 
moving  train  can  be  Inferred  from  such 
fact  That  because  of  the  absence  of  a  light 
at  the  platform  he  was  unable  to  Bee  wheth- 
er the  train  had  stopped  or  not,  but  that  he 
believed  that  it  had  stopped.  Why  he  so 
believed,  in  view  of  the  fact  that  he  was 
unable  to  see,  is  not  stated.  A  belief  with- 
out reasonable  basis,  acted  upon  to  the  be- 
liever's detriment,  does  not  ordinarily  fur- 
nish a  right  of  action.  He  also  avers  that 
the  action  of  the  brakeman  in  going  down 
In  front  of  him  led  him  to  believe  that  the 
train  had  stopped,  and  the  "failure  of  the 
brakeman  to  have  his  lantern  with  him  upon 
said  platform."  If  this  means  that  the 
brakeman  stepped  from  the  car  to  the  sta- 
tion platform,  it  is  manifest  that  appellee, 
being  able  to  see  him,  must  have  been  able 
to  have  known  that  the  train  was  In  motion, 
while  if  it  means  that  the  brakeman  re- 
mained standing  on  the  platform  of  the  for- 
ward car,  such  attitude  was  not  consistent 
with  a  present  invitation  to  alight 

The  complaint  discloses  that  appellee  vol- 
untarily left  the  train,  without  reason,  while 
it  was  in  motion,  under  circumstances  that 
rendered  such  action  dangerous  to  him,  as  he 
should  have  known,  and  the  demurrer  to  it 
should,  therefore,  have  been  sustained.  Eng- 
land v.  Ry.  Co.,  supra;  Ry.  Co.  v.  Massengill, 
15  Lea,  328;  Secor  v.  Ry.  Co.  (C.  C.)  10  Fed. 
15;  Brown  v.  N.  Y.  Ry.  Co.  (Mass.)  63  N.  E. 
939,  940.  Its  facts  differentiate  this  case 
from  those  In  which  the  train  is  not  stopped 
a  sufficient  time  to  allow  the  passenger  to 
leave  it  and  also  from  those  in  which  he 
Is  Invited  or  directed  by  the  trainmen  to 
alight  and  also  from  those  in  which  the 
passenger's  action  is  affected  by  his  tender 
age  or  other  incapacity. 

Judgment  reversed,  and  cause  remanded, 
with  instructions  to  sustain  the  demurrer 
to  the  complaint 


(33  Ind.  A.  1») 

GUERNSEY'S   ESTATE  v.  PENNINGTON. 

(Appellate  Court  of  Indiana,  Division  No.  1. 

May  10,  1904.) 

PASTIES  —  ESTATE  OF  DECEDENT— REPRESENTA- 
TIVE. 

1.  The  estate  of  a  decedent  cannot  be  a  party 
to  an  action  without  some  representative. 


Appeal  from  Circuit  Court,  Lake  County; 
H.  S.  Barr,  Special  Judge. 

Suit  between  William  Pennington  and  the 
estate  of  Chester  Guernsey.  From  the  judg- 
ment the  estate  appeals.    Appeal  dismissed. 

J.  Frank  Meeker,  for  appellant  J.  Kop- 
elke,  for  appellee. 

HENLEY,  C.  J.  Appellee  has  moved  to. 
dismiss  this  appeal,  for  the  reasons  that  the 
record  falls  to  show  that  the  appeal  is  prose- 
cuted by  any  proper  person,  and  that  the 
assignment  of  errors  does  not  contain  the  full 
names  of  the  parties. 

Appellee's  objection  is  well  taken.  It  is  a 
well-established  rule  in  the  courts  of  appeal 
in  this  state  that  the  estate  of  a  dead  man 
cannot  be  a  party  to  an  action  without  some 
representative.  To  this  effect  are  the  follow- 
ing decisions:  Peden's  Estate  v.  Noland,  45 
Ind.  354;  Estate  of  Wells  v.  Wells,  71  Ind. 
509;  Estate  of  Thomas  v.  Service,  90  Ind.  128; 
Dunn  v.  Estate  of  Evans,  28  Ind.  App.  448, 
63  N.  B.  36;  and  in  the  recent  case  of  Whis- 
tler v.  Whistler  (Ind.  Sup.)  67  N.  E.  984,  the 
same  rule  was  announced,  and  the  cases  here- 
tofore mentioned  were  cited  with  approval. 

The  appeal  is  dismissed. 


(186  Man.  991 

BEATTY  v.  WEED  et  aL 

LYDON  v.  SAME. 

(Supreme  Judicial   Court  of   Massachusetts. 

Middlesex.    May  20,  1904.) 

INJURIES    TO    SERVANT—  NEGLIGENCE— ACTS    OV 
FELLOW   SERVANTS. 

1.  Where  defendant  was  engaged  In  superin- 
tending the  demolition  of  a  building,  and  dur- 
ing his  absence  for  an  hour  the  workmen  de- 
parted from  the  plan  of  work  which  he  was 
pursuing,  and,  to  facilitate  the  work  battered 
a  pier  of  the  building  with  an  iron  pipe,  so 
that  the  building  fell  down  in  a  heap  and  in- 
jured plaintiff,  another  workman,  the  negligence, 
if  any,  was  that  of  plaintiff's  fellow  servants, 
and  defendant  was  not  responsible  therefor. 

Exceptions  from  Superior  Court  Middle- 
sex County;   Chas.  A.  DeCourcy,  Judge. 

Tort  for  personal  injuries  by  one  Beatty 
and  by  one  Lydon  against  one  Weed  and 
others.  There  were  verdicts  for  plaintiffs, 
and  defendant  Weed  excepted.  Exceptions 
sustained. 

Francis  P.'Curran  and  John  P.  Feeney,  for 
plaintiffs.  David  T.  Montague  and  Wade 
Keyes,  for  defendant  Weed. 

HAMMOND,  J.  The  question  is  wbetber 
the  evidence  warranted  the  verdict  against 
Weed.  It  appears  that  he  was  engaged  in 
superintending  the  demolition  of  a  boiler 
house.  This  was  a  brick  building  running 
east  and  west  28  feet  long,  22  feet  wide, 
with  brick  sides  and  end  walls,  and  an  arch- 
ed brick  roof  supported  by  a  brick  wall  run- 
ning lengthwise  through  the  building  from 
the  ground  up  to  the  arch.    The  thickness  of 
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the  outside  walla  was  12  inches  and  of  the 
center  wall  eight  Inches.  The  arch  roof  was 
S  inches  thick,  being  composed  of  two  layers 
of  brick,  set  edgewise  in  cement  Iron  stay 
rods,  2  or  3  feet  apart,  ran  crosswise  of  the 
building,  through  the  side  and  center  walls, 
their  ends  projecting  through  the  aide  walls 
and  through  a  strip  of  iron  upon  the  outside 
of  the  building,  to  which  iron  the  rods  were 
firmly  held  by  nuts.  The  southeast  corner 
of  the  building  was  supported  by  a  brick  pier, 
there  being  two  doors  next  to  the  pier,  one 
on  the  south  side  and  one  on  the  east  side 
of  the  building.  On  the  morning  of  the  ac- 
cident the  plaintiffs,  with  several  other  men, 
were  set  to  work  by  Weed  to  demolish  the 
building.  The  plaintiffs  first  knocked  out  a 
portion  of  the  west  end,  and  then,  by  Weed's 
orders,  went  upon  the  northerly  half  of  the 
adjoining  part  of  the  roof,  and  began  to 
break  that  in  by  hammers,  working  easterly. 
While  doing  this,  they,  stood  upon  the  roof, 
and  the  bricks,  as  they  were  knocked  off, 
fell  inside  the  building.  They  continued  this 
work  several  hours,  until  12  o'clock,  when 
they  stopped  one-half  hour  for  dinner.  Up- 
on the  easterly  end  of  the  building  similar 
work  waB  being  done  by  some  of  the  other 
men.  Only  a  few  feet  of  the  roof,  however, 
had  been  removed  at  either  end  when  all 
the  workmen  stopped  for  dinner.  While  the 
men  were  engaged  in  this  work,  the  defend- 
ant Weed,  as  was  his  custom,  left  the  prem- 
ises a  few  minutes  before  12,  to  go  to  dinner, 
and  returned  in  an  hour.  While  he  was  gone, 
the  accident  occurred.  The  plaintiff's  evi- 
dence tended  to  show  that  at'  half  past  12 
the  men  all  resumed  work  at  their  respective 
places.  Shortly  after  resuming,  three  of  the 
men  at  work  at  the  easterly  end  came  to  the 
conclusion  that  there  was  a  more  expeditious 
method  of  demolishing  the  structure  than 
-that  adopted  by  Weed,  whereupon  they  look- 
ed around,  and  finally  found  "somewhere  on 
the  grounds"  a  heavy  iron  pipe  about  15 
feet  long,  and,  using  this  as  a  battering  ram 
against  the  pier  at  the  southeast  corner  of 
tbe  building,  speedily  demonstrated  the  ac- 
curacy of  their  theory.  The  pier  being 
knocked  away,  down  came  the  whole  build- 
ing in  a  heap,  and  tbe  plaintiffs  were  hurt. 

We  think  that  there  was  no  evidence  of 
negligence  on  the  part  of  Weed.  It  Is  plain 
that  the  accident  was  not  due  to  any  fault 
in  the  plan  of  demolition  adopted  by  Weed, 
but  to  the  action  of  the  fellow  servants  of 
the  plaintiffs  In  departing  from  that  plan. 
He  had  the  right  to  assume  that  during  the 
short  time  in  which  the  work  would  go  on  in 
bis  absence  the  general  directions  which  he 
bad  given  would  be  followed,  and  we  do  not 
think  that  his  failure  to  anticipate  so  am- 
bitious and  unusual  an  attempt  on  the  part 
of  his  workmen  to  facilitate  the  work  and 
shorten  the  Job  can  be  regarded  as  negli- 
gence. Whatever  negligence  there  was  was 
that  of  the  fellow  servants  of  the  plaintiffs. 
Exceptions  sustained. 
70N.E.-64 
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OTIS  CO.  v.  LUDLOW  MFG.  OO.  et  al. 

(Supreme   Judicial   Court  of  Massachusetts. 

Suffolk.    May  20,  1904.) 

DAMS— PRIORITY  OF  APPROPRIATION  OF  SITES— 
BIGHTS  OF  UPPER  AMD  LOWER  OWNERS— EMI- 
NENT DOMAIN  —  COMPENSATION— AGREEMENT 
AS  TO  DAMS. 

1.  One  who  first  appropriates  water  power  by 
beginning  the  erection  of  a  dam,  whether  he  be 
the  upper  or  lower  owner,  and  not  the  one  who 
first  completes  his  dam,  has  the  superior  right 
under  Pub.  St.  1882,  c.  190,  I  2.  providing  that 
no  dam  shall  be  erected  to  the  injury  of  a  mill 
lawfully  existing  either  above  or  below  it,  nor 
to  the  injury  of  a  mill  site  on  the  same  stream 
on  which  a  mill  or  mill  dam  has  been  lawfully 
erected  and  used,  nor  shall  a  mill  dam  be  erected 
to  the  injury  of  any  such  mill  site  which  has 
been  occupied  by  the  owner  thereof,  if  he,  with- 
in a  reasonable  time,  after  commencing  such  oc- 
cupation, completes  and  puts  in  operation  a  mill 
for  the  working  of  which  the  water  of  such 
stream  is  applied. 

2.  The  restriction  on  the  use  of  a  mill  site 
declared  by  Pub.  St  1882,  c.  190,  f  2,  where 
another  mill  site  has  been  previously  appro- 
priated, is  not  a  taking  under  the  right  of  emi- 
nent domain. 

3.  The  statutory  provision  <or  compensation 
for  damages  for  interference  by  Pub.  St  1882, 
c.  190,  8  2,  with  the  right  at  common  law  of  an 
owner  of  a  mill  site  where  another  such  site  on 
the  stream  has  been  previously  appropriated, 
is  adequate  to  meet  such  constitutional  require- 
ments as  are  applicable~to  a  statute  of  the  kind 

4.  Plaintiff  and  M.,  in  connection  With  pro- 
posed conveyances  of  land  on  a  river,  one  from 
plaintiff  to  M.,  the  other  from  M.  to  plaintiff, 
each  agreed  with  the  other  not  to  construct  dams 
of  more  than  a  certain  height.  Held  that,  the 
agreement  having  reference  only  to  the  lands 
then  owned  by  them  and  those  which  would  come 
to  them  under  the  proposed  conveyances,  the 
acquisition  by  defendant  from  M.  of  land  cov- 
ered by  the  agreement  did  not  affect  defendant's 
right  to 'erect  a  dam  on  other  land  owned  by  it. 

Case  Reserved  from  Superior  Court  Suf- 
folk County;  Francis  A.  Gasklll,  Judge. 

Suit  by  the  Otis  Company  against  the  Lud- 
low Manufacturing  Company  and  another 
for  injunction.  Case  reserved  and  reported 
for  consideration  of  the  full  court  Bill  dis- 
missed. 

Boyd  B.  Jones  and  Obas.  L.  Gardner,  for 
plaintiff.  Wm.  H.  Brooks,  James  B.  Carroll, 
and  Walter  S.  Robinson,  for  defendant 

KNOWLTON,  C.  J.  The  plaintiff,  a  ripa- 
rian proprietor  upon  the  Cbicopee  river,  has 
lately  built  across  the  stream  a  dam  19.29 
feet  high  and  353  feet  long,  with  a  length 
upon  the  rollway  of  210  feet  Its  expendi- 
ture for  this  development  of  power  was 
$271,000.  The  water  power  is  used  to  gen- 
erate electricity,  which  is  conducted  about 
three-quarters  of  a  mile  up  the  stream  to 
the  plaintiff's  factory  at  Three  Rivers,  in 
Palmer,  and  there  applied  to  the  plaintiff's 
motors.  This  factory  previously  had  been 
run  in  part  by  water  power  taken  from  the 
river  further  up,  and  in  part  by  steam  power. 
The  first-mentioned  defendant,  the  Ludlow 
Manufacturing  Company,  which  will  herein- 
after be  called  "the  defendant,"  Is  also  a 
riparian  proprietor  upon  the  river,  and  at  a 
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point  two  miles  below  the  plaintiff's  dam  It 
has  lately  built  a  dam  whose  height  Is  61 
feet,  whose  length  is  880  feet,  and  the  length 
of  whose  railway  Is  300  feet  The  defend- 
ant's expenditure  for  this  development  of 
power  was  $800,000.  This  dam  was  built  to 
enable  the  defendant  to  generate  electricity 
to  be  conducted  about  four  miles  down  the 
stream  to  furnish  additional  power  for  use 
at  the  defendant's  old  factories  and  at  a  new 
one  in  Ludlow.  The  defendant's  dam  sets 
back  water  upon  the  plaintiff's  dam  in  such 
a  way  as  very  greatly  to  diminish  the  water 
power  there,  and  this  bill  is  brought  to  en- 
Join  the  defendant  from  maintaining  the 
dam  and  setting  back  the  water. 

.  The  defendant  became  the  owner  in  fee,  in 
1891,  of  certain  land  which  Includes  the  site 
of  this  present  dam  and  the  accompanying 
structures.  In  1894,  and  again  In  1898,  it 
employed  an  engineer  to  take  levels  and 
make  surveys,,  plans,  and  soundings  along 
and  upon  the  property,  for  the  purpose  of 
determining  whether  or  not  It  was  practica- 
ble to  erect  a  ibill  dam  upon  the  site  of  the 
dam  since  completed,  and  he  did  the  work 
for  which  he  was  employed.  In  January, 
1899,  the  defendant  employed  one  Ball,  a 
civil  and  hydraulic  engineer  of  experience, 
and  the  contract  with  him  recited  that  the 
defendant  had  determined  to  erect  a  mill 
dam  on  this  site,  and  required  him  to  proceed 
immediately  to  make  surveys,  cross-section- 
lngs,  soundings,  plans,  and  estimates  neces- 
sary for  the  erection  of  the  dam,  with  race- 
ways, canals  and  other  structures,  and  to  do 
such  other  things  as  might  be  necessary  for 
the  proper  development  of  the  water  power 
on  this  mill  site.  Immediately  thereafter 
the  defendant  determined  upon  the  present 
height  and  present  site  of  the  dam.  Ball, 
and  the  defendant's  other  agents  and  em- 
ployes, commenced  without  delay  the  work 
of  preparation  for  building  the  dam  and  oth- 
er structures  and  making  said  development, 
and  they  prosecuted  it  and  the  work  of  con- 
struction of  the  dam  and  other  structures, 
continuously  and  with  due  diligence,  to  the 
completion  thereof  within  a  reasonable  time. 
The  actual  work  of  building  the  dam  was  be- 
gun on  August  3,  1899,  with  the  commence- 
ment of  the  construction  of  the  tailrace,  and 
within  a  reasonable  time  after  making. this 
beginning  the  defendant  completed  the  dam, 
with  all  its  appurtenances,  and  all  the  trans- 
mission lines  and  mechanism  for  the  utiliza- 
tion of  the  water  power  In  connection  with  a 
new  mill  which  It  had  built  near  Its  other 
mills  at  Ludlow,  and  In  connection  with  the 
other  mills  previously  constructed,  for  the 
working  of  which  this  power  was  to  be  used. 
This  work  was  completed  and  the  power 
was  ready  to  be  utilized  on  October  16,  1901, 
and  the  mills  were  put  In  operation  with  the 
power,  but  the  use  of  it  was  suspended  by 
the  bringing  of  this  suit.  On  the  4th  day  of 
April,  1900,  the  plaintiff  determined  to  build 
a  dam  at  the  site  of  its  present  dam,  and 


then  began  its  preparatory  work  therefor, 
and  prosecuted  this  work  with  due  diligence 
until  the  11th  day  of  August,  1900,  when  it 
began  the  work  of  excavating  for  the  foun- 
dations of  Its  dam,  and  from  this  latter  date 
It  continuously  prosecuted  the  work  of  con- 
struction with  due  diligence  to  the  comple- 
tion within  a  reasonable  time  of  its  dam  and 
all  appurtenances  necessary  for  the  utiliza- 
tion of  the  power.  This  work  was  complet- 
ed on  July  1,  1901.  Each  part  of  the  work 
of  building  its  dam,  the  preliminary,  the  pre- 
paratory, and  the  permanent  work,  was  be- 
gun by  lie  defendant  before  the  correspond- 
ing part  of  the  work  of  building  the  plain- 
tiff's dam  was  begun  by  the  plaintiff.  The 
plaintiff's  dam  was  completed  "first. 

The  principal  question  In  the  case  Is,  What 
Is  the  construction  of  the  mill  act  as  applied 
to  these  facts?  Pub.  St  1882,  c.  190,  (  2 
(Rev.  Laws,  c.  196,  |  2)  Is  as  follows:  "No 
such  dam  shall  be  erected  to  the  Injury  of  a 
mill  lawfully  existing  either  above  or  below 
It  nor  to  the  Injury  of  a  mill  site  on  the 
same  stream  on  which  a  mill  or  mill  dam  has 
been  lawfully  erected  and  used,  unless  the 
right  to  maintain  the  mill  on  such  last  men- 
tioned site  has  been  lost  or  defeated  by  aban- 
donment or  otherwise;  nor  shall  a  mill  dam 
be  hereafter  erected  or  raised  to  the  injury 
of  any  such  mill  site  which  has  been  occu- 
pied by  the  owner  thereof,  if  such  owner, 
within  a  reasonable  time  after  commencing 
such  occupation,  completes  and  puts  In  op- 
eration a  mill,  for  the  working  of  which  the 
water  of  such  stream  is  applied,"  etc. 

The  plaintiff  contends  that  the  defendant 
has  violated  that  part  of  the  statute  which 
forbids  the  erection  of  a  dam  to  the  injury 
of  an  existing  mill  site  on  which  a  mill  dam 
has  been  lawfully  erected,  and  the  defend- 
ant contends  that  the  erection  of  the  plain- 
tiff's dam  was  a  violation  of  that  part  of  the* 
statute  which  forbids  the  erection  of  a 'mill 
dam  to  the  injury  of  a  mill  site  which  has 
been  occupied  by  the  owner  thereof,  when 
the  owner,  within  a  reasonable  time  after 
commencing  such  occupation,  completes  and 
puts  in  operation  a  mill,  for  the  working  of 
which  the  water  of  such  stream  is  applied. 
The  statute  was  enacted  for  the  regulation  - 
of  the  rights  of  property  owners  upon 
streams  adapted  to  use  for  the  supply  of 
power.  The  trainers  of  it  recognized  the 
fact  that  such  property,  in  many  cases,  could 
not  be  used  judiciously  by  an  owner  for  a 
short  distance  along  the  stream,  without  af- 
fecting the  property  of  other  owners  above 
and  below,  and  preventing  a  like  use  of  the 
stream  for  mill  sites  on  other  land.  An  en- 
forcement by  riparian  proprietors  of  their 
rights  at  common  law  would  often  make  it 
Impossible  for  any  of  them  to  use  water  pow- 
er effectively.  Therefore  their  personal  in- 
terests, as  well  as  the  interests  of  the  public, 
call  for  legislation  modifying  the  common 
law,  and  regulating  the  rights  of  owners  of 
this  peculiar  kind  of  property.    Our  mill  act 
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Is  Intended  to  meet  this  requirement  In, a 
way  to  promote  the  development  of  water 
power  from  streams  for  the  benefit  of  indi- 
vidual owners,  no  less  than  for  that  of  the 
general  public.  Lowell  v.  Boston,  111  Mass. 
454-464,  15  Am.  Rep.  89.  The  framers  of 
the  statute  foresaw  the  possibility,  of  a  de- 
sire of  two  riparian  proprietors  owning  lands 
near  together  on  the  same  stream,  each  to 
establish  a  mill  on  his  own  land,  when  an 
advantageous  use  of  the  water  for  power 
would  make  it  impracticable  to  maintain  a 
mill  in  more  than  one  of  the  two  places.  It ' 
was  proper  to  provide  for  such  cases  by  stat- 
ute. Accordingly,  we  have  the  provision  last 
above  quoted.  This  is,  in  substance,  that, 
as  between  riparian  proprietors  so  situated, 
priority  of  appropriation  shall  give  the  better 
right.  The  Legislature  might  have  estab- 
lished a  different  rule.  If  the  time  of  com- 
pletion of  a  mill  had  been  adopted  as  the 
time  which  should  determine  precedence  in 
the  right  to  use  the  water,  there  would  have 
been  an  inducement  to  owners  to  engage  in 
a  race  to  see  which  could  first  get  the  water 
upon  bis  wheel.  In  different  ways  the  re- 
sults of  such  a  rule  would  have  been  harm- 
ful. The  rule  prescribed  by  the  statute  calls 
for  an  actual  appropriation  of  the  site  to 
use  for  the  development  of  water  power,  fol- 
lowed by  a  completion  of  the  work  and  the 
actual  use  of  the  water  within  a  reasonable 
time.  This  is  substantially  the  construction 
which  was  put  upon  St  1795,  p.  443,  c.  74,  in 
the  case  of  Bigelow  v.  Newell,  10  Pick.  348, 
although  that  statute  contained  no  special 
provision  touching  this  subject.  Bev.  St 
1882,  c.  116,  |  2,  was  in  different  language 
from  tbe  former  act  and  contained  a  prohi- 
bition of  the  erection  of  a  dam  to  the  injury 
of  any  mill  site  on  tbe  same  stream.  Un- 
der this  statute  the  case  of  Baird  v.  Wells, 
22  Pick.  312,  was  decided,  in  which  it  was 
held  that  the  Revised  Statutes  had  changed 
the  law,  and  that  the  remedy  of  one  who  bad 
begun  bis  mill,  but  had  not  finished  it  until 
'  after  another  mill  Interfering  with  his  had 
been  completed,  was  by  an  assessment  of 
damage  under  the  mill  act  Thereupon  the 
Legislature  passed  St  1841,  p.  346,  c.  18, 
which  is  found  in  almost  identical  language 
In  that  part  of  Pub.  St.  1882,  c  190,  (  2,  on 
which  the  present  defendant  relies.  This 
enactment  restored  the  rule  stated  In  Bige- 
low v.  Newell,  10  Pick.  848,  which  was  held 
to  have  been  changed  by  Rev.  St  1882,  c. 
116,  |  2.  Storm  r.  Manchaug  Company;  13 
Allen,  10-15.  That  this  is  the  true  construc- 
tion of  this  statute  is  further  indicated  by 
tbe  language  used  in  other  cases.  Dean  v. 
Colt  99  Mass.  486,  487;  Fitch  v.  Stevens,  4 
Mete.  426-428.  See,  also,  Washburn  on  Ease- 
ments (4th  Ed.)  467,  468.  For  general  dis- 
cussion of  the  law,  see  Fuller  v.  Chicbpee 
Manufacturing  Company,  16  Gray,  43;  Fiske 
t.  Framlngham,  Manufacturing  Company,  12 
Pick.  68;  FItcb  v.  Stevens,  4  Mete.  426;  Cary 
t.  Daniels,  8  Mete  466,  41  Am.  Dec.  632; 


Gould  v.  Boston  Duck  Company,  13  Gray, 
442;  Smith  v.  Agawam  Canal  Company,  2 
Allen,  356.  866. 

The  plaintiff  contends  that  tbe  language 
of  the  statute  on  which  the  defendant  relies 
applies  only  to  owners  on  the  stream  below, 
and  forbids  their  building  a  dam  to  tbe  In- 
jury of  an  npper  proprietor  who  has  appro- 
priated the  power  by  beginning  to  build  a 
dam  which  he  completes  within  a  reasonable 
time  and  uses  in  connection  with  a  mill,  and 
that  it  does  not  apply  to  an  owner  on  the 
stream  above,  who  completes  a  dam,  and 
seeks  to  have  it  remain  with  the  outflow 
from  the  tailrace  undisturbed  by  backwater 
from  the  dam  of  one  who  in  like  manner  had 
previously  appropriated  the  power,  at  a  point 
below.  We  are  of  opinion  that  this  would 
be  too  narrow  a  construction  of  the  provi- 
sion. The  building  of  a  dam  by  an  upper 
proprietor,  for  wbich  he  claims  the  common- 
law  right  of  a  riparian  owner  to  have  the 
water  flow  down  the  stream  without  ob- 
struction, would,  if  tbe  claim  were  valid,  be 
a  great  injury  to  the  property  of  a  proprietor 
below  who  had  previously  appropriated  the 
power,  but  had  been  unable  to  complete  bis 
dam  as  soon  as  the  upper  dam  was  com- 
pleted. In  such  a  case,  if  the  upper  dam 
were  protected  as  lawfully  built  under  the 
mill  act  in  reference  to  a  right  to  have  the 
water  flow  freely  away  from  it  for  the  cre- 
ation of  power,  the  injury  would  be  as  great 
as  it  would  be  if  a  dam  were  built  below 
which  set  back  water  upon  a  previously  ap- 
propriated mill  site  above.  The  result  would 
be  that  which  is  sought  by  the  plaintiff  in 
the  present  case,  namely,  a  requirement  that 
the  dam  below  should  be  lowered  so  as  not 
to  set  back  water  upon  the  upper  mill.  The 
reason  for  tbe  enactment  of  the  statute 
seems  to  require  us  to  hold  it  applicable  to 
a  proper  appropriation  of  water  power  In  a 
stream,  whether  above  or  below  the  place 
where  another  subsequently  begins  to  build, 
with  the  hope  of  preceding  tbe  other  in  the 
completion  of  his  work.  This  is  in  accord- 
ance with  decisions  in  other  states  under 
similar  statutes.  Miller  v.  Troost  14  Minn. 
365-369  (Gil.  282);  Kelly  v.  Natoma  Water 
Company,  6  Cal.  105;  Kimball  v.  Gearhart, 
12  Cal.  27;  Irwin  v.  Straight  18  flev.  436,  4 
Tac.  1215. 

The  plaintiff  contends  that  the  statute  so 
construed  is  unconstitutional.  We  do  not 
deem  it  necessary  to  consider  at  length  the 
constitutionality  of  this  statute.  It  has  often 
been  considered  and  discussed  in  previous 
decisions,  and  it  has  uniformly  been  affirmed. 
It  is  urged  that  the  provision  for  the  pay- 
ment of  damages  is  inadequate.  This  argu- 
ment is  founded  mainly  on  an  assumption 
that  there  is  a  taking  of  property  under  tbe 
right  of  eminent  domain:  but  whatever  may 
be  the  Interference  with  the  use  of  neighbor- 
ing property  by  an  appropriation  of  a  mill 
site,  it  Is  not  a  taking  under  the  right  of 
eminent   domain.    Murdock.  v.   Stlckney,  8 
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Cush.  113;  Hazen  v.  Essex  Company,  12 
Cash.  475;  Lowell  v.  Boston,  111  Mass.  454- 
164,  15  Am.  Bep.  39;  Turner  v.  Nye,  154 
Mass.  579,  28  N.  B.  1048,  14  L.  B.  A.  487; 
Head  v.  Amoskeag  Manufacturing  Company, 
113  U.  S.  9,  5  Sup.  Ct  441,  28  L.  Ed.  889.  It 
Is  unnecessary  to  determine.  In  this  case, 
what  constitutional  rights  one  has,  In  refer- 
ence to  damages  for  an  Interference  by  stat- 
ute with  his  right  at  common  law  to  use  the 
water  of  a  stream  without  obstruction, 
where  such  Interference  is  permitted,  in  the 
regulation  of  the  rights  of  different  owners, 
as  necessary  to  an  advantageous  use  of  the 
power;  nor  is  It  Important  now  to  decide 
what  principles  will  hereafter  be  applied  in 
assessing  the  damages  of  the  present  plain- 
tiff, In  view  of  existing  conditions.  It  is 
enough  to  say  that  In  our  opinion  the  provi- 
sion for  compensation  for  damages  Is  ade- 
quate to  meet  such  constitutional  require- 
ments as  are  applicable  to  a  statute  of  this 
kind.  Even  In  cases  arising  under  statutes 
which  authorize  an  exercise  of  the  right  of 
eminent  domain,  It  has  been  held  that  similar 
provisions  are  sufficient  to  satisfy  the  lan- 
guage of  the  Constitution.  Boston  &  Box- 
bury  Corporation  v.  Newman,  12  Pick.  467, 
23  Am.  Dec.  622;  Brickett  v.  Haverhill  Aque- 
duct Company,  142  Mass.  394,  8  N.  E.  119. 

The  plaintiff  contends  that  the  defendant 
was  precluded  from  erecting  a  dam  which 
would  interfere  with  the  right  to  use  water 
power  secured  to  the  plaintiff,  as  between  it 
and  one  Metcalf,  by  a  parol  contract  in  writ- 
ing with  Metcalf,  made  on  September  26, 
1882,  but  not  recorded.  This  agreement  was 
made  in  connection  with  a  proposed  convey- 
ance from  Metcalf  to  the  plaintiff  of  certain 
land  on  the  river,  and  a  proposed  contempo- 
raneous conveyance  from  the  plaintiff  to 
Metcalf  of  other  land.  In  It  each  agreed 
with  the  other  not  to  construct  a  dam  for 
the  development  of  his  or  Its  power  which 
should  afford  more  than  a  prescribed  num- 
ber of  feet  fall  that  represented  the  extent 
of  the  power  that  was  allowed  to  each,  name-' 
ly,  19.65  feet  faU  to  the  plaintiff  and  21.32 
feet  fall  to  Metcalf.  Conveyances  of  land 
were  subsequently  made  by  each  to  the  oth- 
er, in  pursuance  of  this  agreement,  and  Met- 
calf afterwards  conveyed  his  land  to  the 
Ludlow  Cordage  Company,  a  corporation 
which  holds  it,  as  the  master  has  found,  for 
the  benefit  of  the  defendant  as  the  equitable 
owner.  The  master  also  found  that  the  de- 
fendant procured  the  sale  from  Metcalf  to 
the  Ludlow  Cordage  Company  for  its  benefit, 
with  full  knowledge  of  this  agreement. 

We  need  not  determine  the  effect  of  this 
contract  in  all  particulars,  for  If  we  should 
assume,  In  favor  of  the  plaintiff,  that  it  was 
not  merely  a  personal  contract  with  Metcalf, 
but  one  which  binds  subsequent  purchasers 
of  his  land  who  take  with  notice  of  It,  we  are 
of  opinion  that  it  is  of  no  effect  in  the  pres- 
ent case.  It  was  an  agreement  made  in  ref- 
nee  to  the  use  of  the  lands  then  owned 


by  the  respective  parties,  and  of  those  which 
would  come  to  them  subsequently  through 
the  proposed  conveyances.  If  a  purchaser  of 
either  lot,  with  notice  of  the  agreement, 
would  be  bound  not  to  use  it  in  violation  of 
the  agreement,  it  does  not  follow  that  such 
a  purchaser  would  be  deprived  of  his  right 
to  use  other  lands,  which  he  might  ehance  to 
own,  in  any  lawful  way.  The  land  on  which 
the  defendant's  dam  was  erected  is  nearly 
two  miles  further  down  the  stream  than  the 
land  which  Metcalf  owned,  to  which  the 
agreement  pertains.  The  dam  was  erected 
under  the  mill  act,  by  virtue  of  the  defend- 
ant's right  as  a  riparian  proprietor  at  the 
point  where  the  mill  site  was  established. 
The  agreement  was  either  a  mere  personal 
contract  of  Metcalf,  or  it  was  a  contract  con- 
nected with  his  land,  which,  in  equity,  would 
follow  the  land  in  the  possession  of  a  sub- 
sequent owner  who  took  it  with  notice.  If 
it  follows  the  land,  it  has  no  effect  upon  the 
rights  of  the  defendant  as  the  owner  of  other 
land  below.  The  ruling  of  the  master  on 
this  part  of  the  case  was  right 
Bill  dismissed,  with  costs. 


(US 
BOABDMAN  v.  HANKS. 


G55) 


(Supreme   Judicial   Court  of   Massachusetts. 
Suffolk.    May  19, 1904.) 

PRINCIPAL     AND     AGENT  —  COMPENSATION     OF 

AGENT— PSOCUKEHENT  OF  OPTION  TO 

PTTBCHASE  PBOPEBTT. 

1.  One  not  employed  to  purchase  property,  but 
simply  to  procure  an  option,  and  whose  employer 
did  not  avail  himself  of  the  services  rendered  to 
make  the  purchase,  was  only  entitled  to  rea- 
sonable compensation  for  the  services  rendered 
in  procuring  the  option,  and  not  to  the  same 
compensation  to  which  he  would  have  been  en- 
titled had  he  been  employed  to  purchase  the 
property. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Albert  Mason,  Judge. 

Action  by  one  Boardinan  against  one 
Hanks.  Judgment  for  plaintiff,  and  he  ex- 
cepts.   Exceptions  overruled. 

H.  B.  Bolles,  Charles  H.  Tyler,  and  Olcott 
O.  Partridge,  for  plaintiff.  H.  E.  Warner  and 
P.  L.  Stackpole,  for  defendant 


MOBTON,  J.  This  is  an  action  by  a  broker 
against  his  principal  to  recover  commissions. 
The  declaration  contained  10  counts,  and  al- 
leged an  employment  of  the  plaintiff  by  the 
defendant  to  effect  a  purchase  and  sale  of  cer- 
tain real  estate  called  "Misery  Island,"  at  the 
mouth  of  Salem  Harbor,  and  that  he  effected 
such  purchase  and  sale,  and  also  that  he  was 
employed  by  the  defendant  to  obtain  an  op- 
tion for  the  purchase  and  sate,  and  did  so. 
The  case  was  heard  by  the  court  without  a 
Jury.  The  court  found  ."that  the  defendant 
did  not  employ  the  plaintiff  in  any  capacity 
whatever  to  purchase  or  Bell  the  real  estate, 
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•  *  *  nor  did  the  plaintiff  buy  or  sell  said 
real  estate,  nor  did  any  services  of  the  plain- 
tiff in  relation  thereto  bring  about  any  pur- 
chase or  sale  of  said  real  estate."  The  court 
also  found  that  the  plaintiff  was  employed 
as  a  real  estate  broker  by  the  defendant  to 
obtain  from  one  Mason  an  option  for  the  pur- 
chase of  said  real  estate  for  the  sum  of  $100,- 
000,  and  that, the  plaintiff  procured  the  op- 
tion, for  which  $1,000  was  paid,  and  subse- 
quently, at  the  request  of  the  defendant,  pro- 
cured an  extension  of  the  option  for  $500, 
but  that  no  purchase  or  sale  resulted  from  the 
option.  The  court  further-  found  that  there 
■was -no  agreement  as  to  the  plaintiff's  com- 
pensation for  obtaining  the  option,  other  than 
that  implied  by  law  from  the  employment, 
and,  in  effect,  ruled  that  the  plaintiff  was  en- 
titled to  reasonable  compensation,  and  that 
reasonable  compensation  would  be  2%  per 
cent,  on  the  value  of  the  option  which  the 
court  found  was  $1,500.  The  court  according- 
ly found  and  ordered  judgment  for  the  plain- 
tiff for  the  sum  of  $37.50.  The  plaintiff  duly 
excepted. 

We  think  that  the  ruling  was  right.  If  the 
plaintiff  had  been  employed  by  the  defendant 
to  purchase  the  property,  and  bad  procured, 
as  he  did,  from  the  owner,  or  the  person  rep- 
resenting him,  a  valid  and  binding  agreement 
to  sell,  and  the  defendant  had  for  any  reason 
declined  to  go  on  with  the  transaction  and 
complete  the  purchase,  it  Is  clear  that  the 
plaintiff  would  have  been-  entitled  to  his  com- 
mission. Fltzpatrick  v.  Gllson,  176  Mass. 
477,  57  N.  E.  1000.  So,  if  the  plaintiff  had 
been  employed  by  the  defendant  to  procure 
an  option  as  Incident  to  a  negotiation  for  a 
contemplated  purchase,  and  had  done  so,  and 
the  defendant  had  availed  himself  of  the  serv- 
ices rendered  by  the  plaintiff  in  procuring  the 
option  to  purchase  the  property,  we  cannot 
doubt  that  the  plaintiff  would  have  been  en- 
titled to  compensation  for  the  purchase  thus 
effected.  But  neither  one  of  these  things  hap- 
pened In  this  case.  The  plaintiff  was  not  em- 
ployed by  the  defendant  to  purchase  the  prop- 
erty, but  simply  to  get  an  option,  and  the  de- 
fendant did  not  avail  himself  of  services  ren- 
dered by  the  plaintiff  In  procuring  an  option, 
as  an  Incident  in  negotiations  for  a  purchase, 
to  make  the  purchase.  The  option  gave  the 
defendant  the  right  to  purchase  the  property 
or  not,  as  he  saw  fit  He  decided  not  to  pur- 
chase, as  be  had  a  right  to  do,  and  as  the 
plaintiff  understood  that  he  might  do  when 
he  undertook  to  procure  the  option.  We  see 
no  ground  on  which  It  can  be  held  that  the 
plaintiff  Is  entitled  to  the  same  compensation 
to  which  he  would  have  been  entitled  if  he 
had  been  employed  to  purchase  the  property. 
In  that  case  the  situation  would  have  been 
an  entirely  different  one.  What  the  plaintiff 
was  entitled  to  was  reasonable  compensation 
for  the  services  rendered  in  procuring  the  op- 
.tion,  and  the  court  so  ruled,  and  must  be 
deemed  so  to  have  found. 

Exceptions  overruled. 


(185  Mw».   626) 
MASSACHUSETTS    BREWERIES    CO.    T. 
.     HILLS. 

(Supreme  Judicial   Court  of   Massachusetts. 
Suffolk.    May  18,  1904.) 

PRINCIPAL    AND     AGENT  —  WHAT    CONSTITUTES 

AOENCT — CONVEYANCE  OF  BUSINESS  ON 

TRUST. 

1.  A  liquor  dealer  conveyed  his  property  to  a 
trustee,  to  secure  moneys  advanced  by  breweries 
to  enable  him  to  pay  his  license  fee.  The  trust 
instrument  described  his  business  as  his  own,  he 
agreeing  therein  to  conduct  it  in  an  orderly  man- 
ner, subject  to  the  direction  of  the  trustee,  cov- 
enanting with  the  trustee  and  his  successor  that 
he  would  give  it  his  whole  time  and  best  efforts, 
and  would  account  to  the  trustee  at  least  once 
a  week  for  all  moneys,  less  a  stipulated  salary. 
The  conveyance  was  declared  to  be  "as  collat- 
eral security  for  the  payment  of  my  debts  and 
the  performance  by  me  of  the  covenants  herein- 
after contained."  The  trustee  or  his  successor 
was  authorized  to  sell  the  good  -will,  stock  in 
trade,  and  license  on  becoming  satisfied  that 
the  dealer  was  losing  money  in  the  business,  or 
on  the  breach  of  any  of  his  covenants.  After 
the  execution  of  the  instrument  the  liquor  dealer 
continued  to  buy  and  pay  for  the  goods,  and 
the  trustee  never  ordered  any  of  them,  nor  was 
he  consulted  in  reference  thereto,  nor  did  be 
pay  nor  was  he  charged  with  the  bills.  Held, 
that  the  liquor  dealer  was  not  constituted  the 
agent  of  the  trustee  or  his  successor,  so  as  to 
render  the  latter  liable  for  debts  contracted  by 
the  dealer  in  the  conduct  of  the  business. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Action  by  the  Massachusetts  Breweries 
Company  against  one  Hills.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

I.  R.  Clark,  for  plaintiff.  Geo.  E.  Hills,  for 
defendant. 

MORTON,  J.  This  Is  an  action  to  recover 
for  beer  and  ale  alleged  to  have  been  sold 
by  the  plaintiff  to  the  defendant  The  de- 
fendant filed  a  declaration  in  set-off.  The 
case  was  heard  in  the  superior  court  upon 
agreed  facts,  and  the  court  found  for  the  de- 
fendant on  the  plaintiff's  declaration,  and  for 
the  plaintiff  on  the  declaration  in  set-off. 
The  plaintiff  appealed. 

From  the  agreed  facts  It  appears  that  one 
Marotta  and  one  Stucke  were  carrying  on 
the  business  of  licensed  liquor  dealers  in 
Boston,  under  the  style  of  Frank  Marotta  & 
Co.,  under  licenses  granted  by.  the  police 
board  of  Boston.  Stucke  had  no  interest 
in  the  licenses  or  the  business,  but  was  an 
employ^  of  the  American  Brewing  Com- 
pany, till  that  company  with  others  was  con- 
solidated into  the  Massachusetts  Breweries 
Company,  when  be  became  an  employe  of 
the  Breweries  Company.  In  May,  1900,  Ma- 
rotta was  largely  Indebted  to  various  persons, 
firms,  and  corporations,  Including  the  Amer- 
ican Brewing  Company,  the  Roessle  Brew- 
ery, and  the  Continental  Brewing  Company, 
and  was  unable  to  pay  for  the  licenses  which 
were  granted  to  the  firm  of  Frank  Marotta 
&  Co.  for  the  year  beginning  May  1,  1900. 
Thereupon  the  three  companies  expressed  a 
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willingness  to  advance  the  funds  necessary 
to  pay  for  the  licenses,  upon  being  secured 
therefor,  and  the  sealed  instrument  of  May 
14,  1900,  was  accordingly  executed,  and  de- 
livered by  Marotta  to  Nlles,  and  the  compa- 
nies advanced  the  funds  necessary  to  pay  for 
the  licenses.  Nlles  accepted  the  conveyance 
and  the  trusts  therein  contained,  upon  the 
express  agreement  that  he  could  retire  at 
any  time  by  assigning  the  property  upon  the 
same  trusts  to  some  suitable  person,  and  the 
acceptance  of  the  trusts  by  such  person, 
and  that  he  should  not  be  personally  liable 
for  any  of  his  acts  done  under  the  convey- 
ance, except  for  willful  default  and  neglect 
On  the  15th  of  November,  1900,  Nlles  execut- 
ed to  the  defendant  an  instrument  by  which 
the  defendant  succeeded  to  all  the  light, 
title,  and  interest  of  Niles  in  the  premises. 
The  defendant  accepted  the  conveyance,  and 
the  trusts  therein  referred  to,  upon  the  same 
terms  and  conditions  as  Niles  had  accepted 
them. 

The  plaintiff  contends  that  the  effect  of 
these  conveyances  was  to  constitute  Marotta 
the  agent  of  the  defendant,  and  to  make  the 
defendant  personally  liable  for  the  goods 
bought  by  Marotta  In  carrying  on  the  busi- 
ness after  the  execution  of  the  instrument 
of  May  14,  1900.  But  It  seems  to  us  plain 
that  the  scope  and  effect  of  that  instrument 
was  to  convey  the  property  therein  described 
to  Nlles,  and  his  successor  in  the  trust,  as  col- 
lateral security  for  Marotta's  debts,  including 
the  sums  advanced  by  the  three  brewing 
companies  to  pay  for  the  licenses,  and  upon 
the  trusts  therein  set  forth,  and  to  constitute 
Niles  and  his  successor  mortgagee  and  trus- 
tee, and  not  the  proprietor  of  the  business. 
The  business  is  spoken  of  throughout  the  in- 
strument as  Marotta's  business,  and  he 
agrees  to  conduct  it  in  an  orderly  and  eco- 
nomical manner,  subject  to  the  directions 
of  the  trustee.  He  covenants  with  Nlles  and 
his  successor  that  he  will  give  his  "whole 
time  and  attention  and  best  efforts  to  car- 
rying on  my  said  business  carefully  and 
economically  under  his  [the  trustee's]  direc- 
tion," that  he  will  pay  for  all  purchases  in 
cash  as  far  as  possible,  that  he  will  keep 
accurate  books  of  account,  and  that  he  will 
account  to  said  Niles  at  least  once  a  week  for 
all  moneys  received  or  paid  out  by  him, 
less  a  salary  of  $23  a  week.  It  Is  mani- 
fest that  the  accounting  is  to  be  to  Nlles, 
or  his  successor,  as  trustee,  and  not  as  the 
owner  of  the  business;  the  provision  as  to 
salary  being  a  prudent  arrangement  for  all 
concerned.  The  conveyance  Is  expressly  de- 
clared to  be  "as  collateral  security  for  the 
payment  of  my  debts  in  the  order  herein- 
after named,  and  the  performance  by  me  of 
the  covenants  hereinafter  contained  to  be 
by  me  performed."  Then  follows  a  state- 
ment of  the  order  In  which  payment  is  to  be 
made.  The  trustee  or  his  successor  is  au- 
thorized "to  sell  at  public  auction  or  private 
sale,  and  without  notice  to  me,  all  my  said 


personal  property,  good  will,  Btock  In  trade, 
and  licenses,  upon  becoming  satisfied  that  I 
am  losing  money  in  my  business,  or  upon  my 
making  a  breach  of  any  6t  the  covenants 
hereinafter  contained  to  be  by  me  perform- 
ed"—which  is  inconsistent  with  ownership 
on  the  part  of  the  defendant  or  Niles.  The 
whole  tenor  of  the  instrument  is  at  variance 
with  the- view  that  Marotta  was  the  defend- 
ant's agent,  and  so  also,  so  far  as  appears, 
is  the  conduct  of  the  parties.  For  aught  that 
appears,  Marotta  bought  and  paid  for  the 
goods.  Neither  the  defendant  nor  Niles,  so 
far  as  appears,  ever  ordered  any  goods,  or 
were  consulted  in  the  ordering  of  any,  or 
paid  any  of  the  bills.  There  is  nothing  to 
show  that  the  goods  were  charged  to  them, 
or  that  bills  were  made  out  to  them,  or  that 
credit  was  given  to  any  one  except  Marotta. 
We  see  no  ground  on  which  it  can  be  fairly 
contended  that  Marotta  was  the  agent  of  the 
defendant  or  of  Niles.  In  the  case  of  Sart- 
well  v.  Frost,  122  Mass.  184,  it  distinctly 
appeared  that  the  defendants  were  carrying 
on  the  business,  and  that  the  purchasers  of 
the  goods  were  their  agents. 
Judgment  affirmed. 


(186   M« 

HIGGINS  v.  SHEPARD  et  aL 


B7) 


(Supreme  Judicial   Court  of   Massachusetts. 
Suffolk.    May  20,  1904.) 

HASTES  AND  BEBVA1  ''-^TBBM  OF  EMPLOYMENT— 
ACTION  OR  CON  i  -ACT  —  EVIDENCE  —  MATE- 
RIALITY—PREJUDICIAL  EBBOB— INSTSU0TI0N8. 

1.  Where,  in  an  action  involving  the  issue 
whether  plaintiff  was  hired  for  a  term  of  one 
year  or  for  an  indefinite  term,  one  of  the  de- 
fendants testified  that  his  firm  never  made  con- 
tracts with  their  employes  for  an  absolute  term, 
evidence  as  to  whether  another  defendant  had 
testified  in  another  court  that  plaintiff's  pred- 
ecessor in  the  business  in  which  he  was  hired 
had  a>  contract  for  a  year  was  immaterial. 

2.  Where,  on  the  issue  whether  plaintiff  waa 
hired  for  a  term  of  one  year  or  for  an  indefi- 
nite term,  one  of  the  defendants  answered  the 
question  as  to  whether  he  had  testified  in  anoth- 
er court  that  plaintiff's  predecessor  in  the  busi- 
ness in  which  he  was  hired  had  a  contract  for 
a  year,  "I  don't  know.  I  may  have,"  and  sub- 
sequently testified  that  plaintiff's  predecessor 
was  not  hired  for  any  definite  term,  the  error 
in  overruling  the  objection  to  the  question  was 
not  prejudicial. 

3.  In  the  absence  of  exceptions  to  instructions, 
the  court  will  assume  that  the  jury  were  fully 
and  properly  instructed. 

Exceptions  from  Superior  Court,  Suffolk 
County;   Frederick  Lawton,  Judge. 

Action  on  contract  by  one  Higgins  against 
one  Shepard  and  othera  There  was.  .a  ver- 
dict for  plaintiff,  and  defendants  bring  ex- 
ceptions.   Exceptions  overruled. 

Robt.  Levi,  for  plaintiff.  John  J.  Higgins, 
for  defendants. 

HAMMOND,  J.  So  far  as  respects  the 
question  of  liability,  the  only  matter  really . 

f  3.  See  Appeal  and  Error,  voL  2,  Cent  Die.  f  118. 
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In  dispute  was  whether  the  plaintiff  was 
hired  for  an  absolute  term  of  one  year  or 
for  an  indefinite  term.  After  Sbepard,  one 
of  the  defendants,  had  testified  on  cross-ex- 
amination that  his  firm  never  made  with 
their  employes  contracts  for  an  absolute 
term,  Cole,  another  defendant,  was  asked 
upon  cross-examination  whether  be  had  not 
testified  In  another  court  that  Mr.  Murphy, 
the  predecessor  of  the  plaintiff  In  the  busi- 
ness for  which  she  was  hired,  "had  a  con- 
tract for  a  year."  The  defendants  season- 
ably objected  to  this  question,  on  the  ground 
that  it  was  immaterial.  The  objection  was 
overruled,  and,  subject  to  the  exception  of 
the  defendants,  the  witness  was  allowed  to 
answer,  "I  don't  know.    I  may  have." 

As  this  evidence  was  immaterial  to  the  is- 
«»ue,  it  was  Inadmissible.  But  the  rule  is 
that  the  admission  of  such  evidence  furnish- 
es no  ground  of  exception  unless  it  be  prej- 
udicial to  the  excepting  party.  It  will  be 
observed  that  the  answer  was  a  statement, 
in  substance,  that  the  witness  did  not  know 
whether  he  had  testified  in  another  court 
that  Murphy  was  hired  for  a  year;  and  the 
phrase  "I  may  have"  was  not  necessarily, 
or  even  probably,  intended  aa  a  statement 
that  his  best  recollection  was  that  he  bad 
so  testified,  but  rather  that  he  had  no  recol- 
lection whatever  about  it  In  fine,  the  an- 
swer seems  to  be  a  statement  that  be  did  not 
know  and  had  no  recollection  about  his  for- 
mer testimony.  Moreover,  on  further  cross- 
examination  he  testified  positively  that  Mur- 
phy was  not  hired  for  any  definite  term. 
No  exceptions  were  taken  to  the  Instructions 
under  wbich  the  case  was  submitted  to  the 
Jury,  and  while,  in  the  charge,  no  allusion 
was  made  to  the  evidence  excepted  to,  we 
must  assume  that  the  jury  were. fully  and 
properly  instructed.  Under  the  circumstan- 
ces it  is  not  made  to  appear  that  the  defend- 
ants were  prejudiced  by  the  answer  of  the 
witness  Cole. 

Exceptions  overruled. 


(185  Mass.  536) 
GLOUCESTER  WATER  SUPPLY  CO.  v. 

CITY  OP  GLOUCESTER. 

(Supreme   Judicial   Court  of   Massachusetts. 

Essex.    May  18,  1901) 

COUBT  COMMISSIONERS  —  COMPENSATION— STAT- 
UTE—CONSTBUCTION— COSTS— PAYMENT 
— EFFECT. 

1.  Under  Rev.  Laws,  p.  1485,  c.  165,  I  54, 
providing  that  whenever  commissioners  are  ap- 
pointed by  the  courts  to  hear  parties,  assess 
damages,  and  make  an  award  the  court  shall 
award  reasonable  compensation  to  the  commis- 
sioners, to  be  paid  by  the  county  In  which  they 
are  appointed,  and  not  to  be  taxed  in  the  bill 
of  costs,  there  is  no  power  in  the  commissioners 
or  the  court  to  award  compensation  to  them 
to  be  paid  by  either  of  the  parties,  In  the  ab- 
sence of  a  special  contract. 

2.  The  payment  of  costs  in  advance,  Includ- 
ing compensation  to  court  commissioners,  does 
not  alter  the  iegil  status  of  an  award  by  them 
"of  compensation  to  themselves. 


3.  Where  commissioners  were  appointed  In  a 
case,  the  rescript  In  which  from  the  full  court 
to  the  county  court  was  not  sent  in  until  June 
19,  1901,  prior  to  which  time  it  could  not  be 
known  whether  the  report  of  the  commissioners 
would  be  sustained,  it  was  a  case  pending,  with- 
in St.  1901,  p.  280,  c.  366  (Rev.  Laws,  p.  1485, 
C  165),  providing  for  an  award  to  court  com- 
missioners by  the  court  for  their  compensation, 
and  that  it  shall  apply  to  pending  cases,  the 
act  taking  effect  May  3,  1901. 

Proceedings  for  the  taking  of  the  property 
of  the  Gloucester  Water  Supply  Company  by 
the  city  of  Gloucester.  From  a  decree  in 
which  the  commissioners  awarded  them- 
selves compensation,  an  appeal  was  taken. 
Reversed. 

Robt.  M.  Morse,  for  petitioner.  A.  E. 
Plllsbury  and  C.  A.  Russell,  for  respondent 

KNOWLTON,  C.  J.  Commissioners  were 
appointed  under  St  1895,  p.  508,  c  461,  to 
award  compensation  for  the  taking  of  the 
Gloucester  Water  Supply  Company's  prop- 
erty by  the  respondent.  The  questions  be- 
fore us  relate  to  the  power  of  these  commis- 
sioners, under  existing  legislation,  to  fix 
their  own  compensation  to  be  paid  by  the 
parties  under  then*  award.  The  statute  now 
In  force,  embodied  in  Rev.  Laws,  p.  1485, 
c.  165,  i  54,  took  effect  May  8,  1901,  and  was 
first  enacted  in  St  1901,  p.  280,  c.  366,  as  fol- 
lows: 

"Whenever,  upon  a  petition  for  the  assess- 
ment of  damages  or  any  other  proceeding 
authorized  by  law,  one  or  more  commission- 
ers are  appointed  by  the  Supreme  Judicial 
Court  or  by  the  superior  court  to  hear  par- 
ties, assess  damages,  and  make  an  award  to 
be  returned  into  court,  the  court  shall  award 
reasonable  compensation  to  each  of  such 
commissioners,  to  be  paid  by  the  county  in 
wbich  they  are  appointed,  and  not  to  be 
taxed  in  the  bill  of  costs  of  either  party  to 
the  action. 

"Sec.  2.  This  act  shall  apply  to  pending 
cases  as  well  as  to  those  hereafter  begun, 
and  shall  take  effect  upon  its  passage." 

This  statute  covers  the  whole  subject  of 
the  compensation  of  commissioners  appoint- 
ed for  such  purposes,  and  It  leaves  in  the 
commissioners  no  power  to  award  any  com- 
pensation to  themselves  to  be  paid  by  either 
of  the  parties,  and  in  the  court  no  power  to 
make  an  order  or  decree  for  the  payment  of 
any  such  compensation  by  any  party  to  the 
proceeding.  Boston  Belting  Co.  v.  Boston, 
183  Mass.  261,  67  N.  E.  428.  It  provides 
fully  for  the  compensation  of  such  commis- 
sioners, to  be  paid  from  the  treasury  of  the 
county.  Of  course,  it  does  not  affect  the  va- 
lidity of  contracts  made  by  commissioners 
in  their  private  capacity  with  parties  to  such 
proceedings.  If  parties  choose  to  make  spe- 
cial contracts  with  commissioners  in  regard 
to  then*  compensation,  these  contracts  are 
enforceable.  But  in  the  absence  of  such  con- 
tracts there  Is  no  way  in  which  commission- 
ers or  the  court  can  compel  a  party  to  pay 
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any  part  of  the  commissioner's  compensa- 
tion. By  its  terms  tbe  statute  is  made,  appli- 
cable to  pending  cases.  In  every  sense  the 
present  case  was  pending  when  the  act  was 
passed.  The  rescript  from  tbe  full  court  to 
the  county  court  was  not  sent  until  June  19, 
1901,  a  month  and  a  half  after  the  passage  of 
this  act.  Until  then  it  was  not  known  wheth- 
er the  report  of  the  commissioners  would 
be  sustained  upon  tbe  principal  questions 
raised  at  tbe  hearing.  The  whole  matter  was 
before  tbe  court,  and  the  case  might  hare 
been  recommitted  to  tbe  commissioners  for 
a  rehearing  upon  Important  substantive  ques- 
tions. In  a  special  sense  it  was  pending 
upon  tbe  questions  relating  to  tbe  compensa- 
tion of  the  commissioners,  for  their  report 
was  attacked  in  this  particular,  and  was 
sent  back  for  further  hearing  before  a  single 
Justice.  The  case  is  still  pending,  for  not 
only  was  their  original  award  as  to  compen- 
sation subject  to  rejection  or  revision  by  tbe 
court,  but  it  was  found  by  the  single  justice, 
who  has  since  heard  the  case,  to  be  improper 
and  erroneous,  as  it  plainly  was.  By  the 
decree  appealed  from,  which  is  now  before 
us,  the  case  was  recommitted  to  the  commis- 
sioners for  a  further  hearing  as  to  their 
compensation.  The  payment  of  costs  in  ad- 
vance. Including  compensation  to  the  com- 
missioners, which  we  understand  was  made 
by  the  petitioner,  did  not  change  the  legal 
status  of  the  award  on  the  subject  of  com- 
pensation. Boston  Belting  Co.  v.  Boston,  183 
Mass.  261,  67-N.  E.  428.  Presumably  it  was 
made  provisionally,  subject  to  the  action  of 
the  court  upon  the  validity  and  legal  effect 
of  this  part  of  the  award.  It  seems  plain 
that  this  was  a  pending  case,  which  comes 
within  the  express  terms  of  the  statute. 

These  commissioners  were  officers  of  tbe 
court,  appointed  under  a  special  statute,  and 
they  were  not,  by  virtue  of  their  appoint- 
ment, in  contractual  relations  with  either  of 
tbe  parties.  Tbe  most  tbat  they  could  ulti- 
mately expect  under  the  existing  practice 
was  that  the  court,  by  proper  orders,  if  nec- 
essary, would  make  provision  for  their  rea- 
sonable compensation.  If  no  statute  were 
passed,  they  might  expect  that  this  compen- 
sation would  come  from  the  parties  under  an 
order  of  the  court.  In  Newburyport  Water 
Co.  v.  Newburyport,  168  Mass.  541-556,  47  N. 
E.  533,  It  was  decided  before  the  enactment 
of  this  statute  that  such  commissioners  bad 
power  to  award  costs;  but  in  that  case  there 
was  no  question  as  to  the  amount  of  tbe 
commissioners'  charges,  and  it  was  not  inti- 
mated that  they  could  arbitrarily  fix  their 
own  pay,  or  that,  in  any  event,  they  had  a 
right  to  payment  of  anything  more  than  a 
reasonable  compensation.  If  there  was  a  dis- 
pute about  It,  the  amount  to  be  paid  them 
would  be  fixed  by  the  court.  The  present 
statute  simply  provides  a  different  source 
from  which  their  payment  is  to  come.  It 
does  not  affect  the  amount  of  it  in  the  least. 
Nor  can  it  be  said  that  this  kind  of  provision 


is  in  any  sense  Improper  or  Inadequate. 
Payment  from  the  county  treasury  Is  as  cer- 
tain as  any  future  payment  can  be.  The 
commissioners  cannot  object  that  this  mode 
of  payment  is  provided,  instead  of  tbat  which 
might  have  been  adopted  at  the  common  law. 
In  the  absence  of  contract,  and  as  officers  of 
the  court,  they  bad  no  right  to  have  their 
compensation  from  the  parties,  if  the  Legis- 
lature saw  fit  to  say  that  they  should  be  paid 
from  the  public  treasury. 

St.  1899,  p.  509,  c.  458,  which  went  into 
effect  on  June  2,  1899,  more  than  a  year  be- 
fore tbe  commissioners  filed  their  report,  and 
which  applied  to  pending  cases,  was  substan- 
tially like  the  act  which  we  have  been  con- 
sidering, except  tbat  the  reasonable  compen- 
sation which  might  be  allowed  was  limited 
to  $15  per  day.  As  it  was  superseded  by  St 
1901,  p.  280,  c  866,  we  need  not  consider  Its 
application  to  the  present  case. 

Decree  reversed. 


(US  Maas.  MS) 

BOWDEN  v.  MARLBOROUGH  ELECTRIC 
MACHINE  &  LAMP  CO. 

(Supreme   Judicial   Court  of   Massachusetts. 
Middlesex.    May  18, 1904.) 

INJURIES   TO    BEBVAltT— NEQXIOENCE— FAXCTIBX 
TO  INSTRUCT  SEBVA.HT. 

Lin  an  action  for  injuries  to  a  young  and 
inexperienced  servant  put  to  work  at  a  wire- 
cutting  machine,  evidence  held  sufficient  to  jus- 
tify a  finding  of  negligence  in  failing  to  suffi- 
ciently instruct  plaintiff  as  to  the  operation  of 
the  machine. 

Exceptions  from  Superior  Court  Middlesex 
County;  Wm.  B.  Stevens,  Judge. 

Tort  for  personal  injuries  by  one  Bowden 
against  the  Marlborough  Electric  Machine  &. 
Lamp  Company.  There  was  a  verdict  for 
plaintiff,  and  defendant  excepted.  Excep- 
tions overruled. 

J.  J.  Shaughnessy,  for  plaintiff.  Chaa.  F. 
Choate,  Jr.,  for  defendant 

KNOWLTON,  C.  J.  The  plaintiff  was  in- 
jured by  catching  her  fingers  in  revolving 
cogwheels  on  a  machine  In  the  defendant's 
factory,  and  she  sues  to  recover  for  her  in- 
Jury.  The  only  question  argued  Is  whether 
there  was  evidence  of  negligence  on  the  part 
of  the  defendant 

The  plaintiff  was  a  girl  of  15  years  of  age, 
and  there  was  evidence  that  she  was  imma- 
ture for  her  years.  'She  was  set  to  work  on 
a  machine  which  was  used  to  cut  platinum 
wire.  On  the  back  of  the  machine,  opposite 
where  she  sat  at  her  work,  a  large  and  a 
small  cogwheel  were  geared  together,  and 
she  might  have  seen  them  as  she  was  mov- 
ing about  tbe  machine.  In  different  parts 
of  her  testimony  she  made  conflicting  state- 
ments as  to  whether  she  noticed  the  small 
cogwheel.  She  began  to  work  on  Thursday 
afternoon,  and  was  injured  on  Saturday 
The  machine  was  stopped  by  pressing  a  lev- 
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er  which  moved  back  a  clutch  and  discon- 
nected the  power.  One  Miss  McCarty,  who 
worked  on  the  machine,  Instructed  her  how 
to  start  and  stop  It,  and  the  plaintiff  testi- 
fied that  she  was  told  to  take  hold  of' the 
large  wheel  with  her  hand,  after  pressing 
with  a  file  on  the  lever,  and  thus  to  stop  It 
This  wheel,  which  was  about  a  foot  in  diam- 
eter, revolved  at  about  the  height  of  her 
bead,  the  upper  part  moving  backward  from 
her  face.  She  testified  that  Miss  McCarty 
was  accustomed  to  take  bold  of  it  with  her 
hand  to  stop  it,  after  pressing  the  lever,  as 
it  would  not  stop  at  once  when  the  power 
was  disconnected.  On  Saturday  Miss  Mc- 
Carty went  away,  and  the  plaintiff,  being 
alone  at  the  machine,  pressed  with  the  file 
to  stop  it,  and  then  took  hold  of  the  rim  of 
the  wheel,  and  her  hand  was  carried  over 
the  top  and  down  into  the  gearing  on  the 
back  side,  nearly  on  a  level  with  the  axis  of 
the  wheel.  It  seems  that  her  pressure  on 
the  lever  did  not  draw  back  the  clutch  far 
enough  to  disconnect  the  power. 

The  only  question  Is  whether  the  jury 
might  find  the  instructions  given  her  insuffi- 
cient or  misleading  to  such  a  degree  as  to 
leave  her  unreasonably  exposed  to  danger. 
In  this  respect,  did  the  defendant  neglect  the 
duty  which  it  owed  her  as  a  young  and  in- 
experienced person?  The  question.  Is  not 
free  from  difficulty,  but  we  are  of  opinion 
that  there  was  evidence  for  the  plaintiff 
proper  for  the  consideration  of  the  Jury. 
She  probably  had  no  appreciation  of  the  risk 
of  a  failure  completely  to  draw  back  the 
clutch  by  the  pressure  of  the  file  on  the 
lever,  and  of  the  risk  that  in  taking  hold  of 
the  rim  of  the  large  wheel  she  would  encoun- 
ter enough  power  to  carry  her  band  entirely 
over  to  the  back  side  of  the  machine  and 
bring  her  fingers  into  the  gearing.  It  was 
not  a  kind  of  danger  that  would  be  likely  to 
suggest  itself  to  a  young  and  unintelligent 
and  inexperienced  person.  Miss  McCarty 
represented  the  defendant  in  giving  the 
plaintiff  instructions,  and  we  are  of  opinion 
that  the  Jury  might  find,  on  the  plaintiff's 
evidence,  that  she  ought  to  have  known  that 
further  instructions  were  needed.  Wheeler 
v.  Wason  Mfg.  Co.,  135  Mass.  284;  De  Costa 
t.  Hargraves  Mills,  170  Mass.  S75,  49  N.  B. 
735;  Joyce  v.  American  Writing  Paper  Co., 
184  Mass.  230,  68  N.  E.  213. 

Exceptions  overruled. 


(186  Mm  651 

COMMONWEALTH  v.  ALEXANDER. 

(Supreme   Judicial   Court  of   Massachusetts. 

Suffolk.    May  19,  1904.) 

BUNDAY— GIVING     OF    ENTERTAINMENTS— RELI- 
GIOUS SOCIETIES— CBIMINAL  STATUTES 
— CONSTRUCTION. 
1.  A  corporation,  the  business  of  which  is  ex- 
pressed in  its  charter  as  the  establishment  and 
maintenance  of  a  synagogue  for  worship  In  ac- 
cordance with  the  principles  of  the  Hebraic  re- 
ligion, and  for  such  other  charitable  and   re- 


ligious objects  as  the  corporation  may  deem  ad- 
visable, is  a  religious  and  also  a  charitable 
society,  within  the  meaning  of  Rev.  Laws,  c 
98,  i  2,  forbidding  the  conduct  of  a  play  or  pub- 
lic diversion  on  Sunday,  other  than  entertain- 
ments given  by  religious  or  charitable  socie- 
ties. 

2.  Under  Rev.  Laws,  c.  98,  {  2,  relative  to 
Sabbath  breaking,  but  which  permits  the  giving 
on  Sunday  of  an  entertainment  by  a  religious 
or  charitable  society,  the  proceeds  of  which,  if 
any,  are  to  be  devoted  exclusively  to  a  char- 
itable or  religious  purpose,  it  is  not  necessary 
that  the  entire  gross  receipts  of  the  entertain- 
ment be  devoted  to  a  charitable  purpose,  but  the 
word  "proceeds"  means  the  net  returns  after 
the  payment  of  necessary  expenses  incidental  to 
the  entertainment 

3.  Management  of  an  entertainment,  such  as 
is  permitted  by  Rev.  Laws,  c.  98,  (  2,  which, 
while  prohibiting  the  management  of  plays  or 
public  diversions  on  Sunday,  allows  the  giving 
of  an  entertainment  by  a  religious  or  charitable 
society,  does  not  subject  the  manager  to  crim- 
inal punishment 

4.  Rev.  Laws,  a  98,  8  2,  prohibiting  the  hold- 
ing of  plays  or  public  diversions  on  Sunday, 
excepting  entertainments  given  by  a  religious 
or  charitable  society,  the  proceeds  of  which  are 
to  be  devoted  exclusively  to  a  charitable  or  re- 
ligious purpose,  and  subjecting  persons  violating 
its  provisions  to  a  fine,  is  a  criminal  statute,  to 
be  strictly  construed,  and  its  language  cannot  be 
extended  or  enlarged  so  as  to  create  an  offense 
not  included  therein.  • 

Simon  Alexander  was  convicted  of  a  vio- 
lation of  the  statute  in  relation  to  the  ob- 
servance of  the  Lord's  Day,  and  excepts. 
Verdict  set  aside. 

John  P.  Leahy,  for  defendant  John  D. 
McLaughlin,  Second  Asst  Dtst  Atty.,  for 
the  Commonwealth. 

KNOWLTON,  C.  J.  This  Is  a  criminal 
complaint  brought  under  Rev.  Laws,  c.  98, 
S  2,  for  a  violation  of  the  statute  in  relation 
to  the  observance  of  the  Lord's  Day.  This 
section  is  as  follows:  "Whoever,  on  the 
Lord's  Day,  keeps  open  his  shop,  warehouse 
or  workhouse,  or  does  any  manner  of  labor, 
business  or  work,  except  works  of  necessi- 
ty and  charity,  or  takes  part  In  any  sport, 
game,  play  or  public  diversion,  except  a 
concert  of  sacred  music  or  an  entertainment 
given  by  a  religious  or  charitable  society 
the  proceeds  of  which,  if  any,  are  to  be  de- 
voted exclusively  to  a  charitable  or  religious 
purpose,  shall  be  punished  by  a  fine  of  not 
more  than  fifty  dollars  for  each  offence; 
and  the  proprietor,  manager  or  person  In 
charge  of  such  game,  sport,  play  or  public 
diversion,  except  as  aforesaid,  shall  be  pun- 
ished by  a  fine  not  less  than  fifty  nor  more 
than  five  hundred  dollars  for  each  offence." 
The  Congregation  Beth  Israel  Is  a  corpora- 
tion organized  under  general  laws  for  reli- 
gious purposes,  and  having  its  place  of  wor- 
ship in  Cambridge.  Its  purpose,  according 
to  its  charter,  is  "the  establishment  and 
maintenance  of  a  synagogue  for  the  public 
worship  of  God  In  accordance  with  the  prin- 
ciples and  doctrines  of  the  Hebraic  religion, 
and  for  such  other  charitable,  benevolent 
and  religious  objects  as  the  corporation  may 
from  time  to  time  deem  advisable."    The 
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corporation  received  a  license  from  the  se- 
lectmen of  Revere  "to  conduct  a  charitable 
entertainment  at  Orescent  Garden  Boulevard 
on  Sunday  afternoon  and  evening,  August 
9, 1903."  A  committee  of  four  members  was 
appointed,  by  vote  of  the  corporation,  to 
take  charge  of  the  entertainment,  and  the 
defendant  was  made  chairman  of  the  com- 
mittee. On  this  Sunday  the  defendant  was 
in  charge  of  the  entertainment,  which  was 
given  under  the  auspices  of  the  corporation, 
and  which  consisted  of  songs,  and  other  fea- 
tures commonly  known  as  "vaudeville." 
The  public  was  admitted  to  the  entertain- 
ment, an  admission  fee  was  charged,  and 
the  total  receipts  were  taken  by  the  com- 
mittee. Incidental  expenses  for  the  per- 
formers, lights,  attendance,  and  other  things 
were  paid  by  the  committee,  and  the  bal- 
ance was  retained  and  paid  to  the  corpo- 
ration. Upon  these  facts  the  defendant  ask- 
ed the  court  to  rule  that  he  was  entitled  to 
an  acquittal  as  matter  of  law,  and  the  ques- 
tion before  us  arises  upon  the  refusal  of  the 
Judge  to  give  this  ruling. 

The  only  charge  In  the  complaint  is  that 
the  defendant  "was  the  person  in  charge 
of  a  certain  public  diversion,  to  wit,  a  the- 
atrical performance,  given  on  said  day,"  etc 
The  statute  above  quoted  is  the  only  one 
which  he  is  charged  with  having  violated. 
The  only  question  Is  whether  he  was  with- 
in the  exception.  The  report  states  that 
this  was  an  entertainment  given  by  the  re- 
ligious society  referred  to.  It  is  not  con- 
tended, and  it  cannot  successfully  be  con- 
tended, that  the  corporation  is  not  a  reli- 
gious society  within  the  meaning  of  the  ex- 
ception. According  to  the  terms  of  Its  char- 
ter, it  is  both  a  religious  and  charitable  so- 
ciety, and,  if  it  is  either,  it  is  within  the 
language  of  the  exception.  The  balance  of 
receipts  above  expenses  was  paid  over  to 
the  corporation  which  gave  the  entertain- 
ment, and  the  only  proper  Inference  is  that 
it  was  to  be  devoted  exclusively  to  the  pur- 
poses of  the  corporation,  which  were  reli- 
gious and  charitable.  The  district  attorney, 
In  his  brief,  says:  "It  Is  not  contended,  how- 
ever, by  the  commonwealth  that  in  the  case 
at  bar  the  intent  of  the  defendant  was  oth- 
er than  to  devote  the  surplus  to  a  religious 
purpose,  to  wit,  the  purposes  of  the  church 
which  be  represented."  The  principal  argu- 
ment for  the  commonwealth  is  that  the  term 
"proceeds"  in  the  statute  means  the  entire 
gross  receipts,  and  that  the  exception  can- 
not avail  a  religious  or  charitable  society  In 
any  case  where  any  part  of  the  money  re- 
ceived, however  small,  is  used  for  the  pay- 
ment of  any  expense  incidental  to  the  en- 
tertainment We  think  that  this  is  too  nar- 
row a  construction  of  the  statute,  and  that 
if  adopted  it  would  defeat  the  purpose  of 
the  Legislature  in  reference  to  such  socie- 
ties. Probably  there  is  hardly  any  enter- 
tainment given  by  a  religious  or  charitable 
society  in  which  there  is  not  some  payment 


for  expenses.  We  think  the  meaning  of  the 
word  "proceeds"  is  that  which  finally  re- 
sults or  proceeds  from  the  entertainment, 
taking  into  account  not  only  that  which  Is 
received,  but  that  which  is  Incidentally  and 
properly  paid  out.  The  proceeds  are  the  net 
returns  after  the  payment  of  necessary  ex- 
penses. 

The  proof  shows  that  the  defendant  is 
within  the  exception  of  the  statute  In  every 
particular.  Management  of  .  an  entertain- 
ment, such  as  is  referred  to  in  the  excep- 
tion, does  not  subject  a  person  to  punish- 
ment. There  is  no  statute  that  makes  a 
manager  of  such  an  entertainment  an  of- 
fender. This  is  a  criminal  law,  and  crim- 
inal statutes  are  to  be  construed  strictly. 
The  court  cannot  extend  or  enlarge  a  stat- 
ute to  create  an  offense  which  is  not  creat- 
ed by  the  language  of  the  enactment 
Doubtless  the  Legislature  did  not  intend  to 
open  a  door  for  the  giving  of  theatrical  per- 
formances for  the  diversion  of  the  public  on 
the  Lord's  Day.  Probably  no  one  thought  it 
possible  that  a  religious  or  charitable  soci- 
ety would  give  such  an  entertainment  to  ob- 
tain money  for  a  charitable  or  religious  use. 
It  was  doubtless  supposed  that  the  provi- 
sions adopted  in  the  exception  were  a  suffi- 
cient safeguard  against  the  giving  of  Im- 
proper entertainments  on  Sunday.  So  the 
statute  excepts  all  entertainments  given  by 
a  religious  or  charitable  society  the  proceeds 
of  which  are  to  be  devoted  exclusively  to  a 
charitable  or  religious  purpose.  There  may 
be  religious  or  charitable  societies  that  do  not 
object  to  an  entertainment  of  vaudeville  on 
secular  days,  if  they  object  to  them  on  holy 
days.  There  may  be  religious  societies  ac- 
cording to  whose  belief  and  observance  Sun- 
day Is  a  secular  day.  Persons  of  such  a  be- 
lief are  referred  to- in  Rev.  Laws,  c  98,  I  4. 

The  exception  which  we  have  been  dis- 
cussing, and  which  is  referred  to  again  in 
similar  language  in  Rev.  Laws,  c.  98,  |  5, 
and  In  chapter  102,  |  172,  was  not  stated 
in  terms  sufficiently  guarded  to  accomplish 
the  probable  purpose  of  the  Legislature. 
But  this  does  not  enable  the  court  to  amend 
the  statute  by  declaring  that  certain  kinds 
of  entertainments  may  be  given  and  that 
certain  others  are  prohibited.  The  remedy, 
if  any  is  needed,  must  come  from  the  Leg- 
islature. In  the  opinion  of  a  majority  of 
the  court,  the  entry  must  be: 

Verdict  set  aside. 


(185  Mass.  667) 

WOOD  v.  TOWN  OP  WESTPORT. 

(Supreme  Judicial   Court  of  Massachusetts. 

Bristol.    May  19,  1904.) 

DEATH— CONTBIBUTORY  NEGLIGENCE— EVI- 
DENCE. 

1.  In  an  action  for  death  from  an  injury  re- 
ceived on  a  public  highway,  where  it  appear- 
ed that  decedent  had  driven,  on  a  very  dark 
night,  over  a  bank  wall  between  the  highway 
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and  a  mill  where  be  bad  worked  for  years,  evi- 
dence of  his  declaration  that  he  "was  driving 
easy,  bat  it  was  darker  than  hell,"  and  conflict- 
ing evidence  as  to  whether  he  had  been  drinking 
before  the  accident,  was  insufficient  to  justify  a 
finding  that  he  was  in  the  exercise  of  due  care. 
2.  In  an  action  for  death  resulting  from  the 
decedent's  driving  over  an  unguarded  bank  wall 
near  a  highway,  where  evidence  was  introduced 
to  show  that  about  the  time  of  the  accident  a 
witness  was  driving  along  the  highway,  and 
that  it  was  very  dark,  and  that  his  horse  jumped 
out  sideways  and  a  team  went  by  like  a  shot,  it 
was  a  question  of  fact  for  the  court,  in  deter- 
mining the  admissibility  of  the  evidence,  whether 
the  other  circumstances  of  the  case  made  this 
one  material  in  determining  whether  the  dece- 
dent had  used  due  care. 

Exceptions  from  Superior  Court  Bristol 
County;  Jabez  Fox,  Judge. 

Action  by  one  Wood,  administratrix, 
against  the  town  of  Westport  Verdict  for 
defendant,  and  plaintiff  excepts.  Exceptions 
overruled. 

J.  W.  &  C.  R.  Cummings,  for  plaintiff. 
Jennings,  Morton  &  Brayton,  for  defendant 

KNOWLTON,  C.  J.  This  is  an  action  to 
recover  for  an  Injury  received  by  the  plain- 
tiff's intestate  upon  a  public  highway  in  the 
defendant  town.  The  first  count  is  founded 
on  his  conscious  suffering  after  the  injury, 
before  his  death,  and  the  second  is  for  his 
death.  A  verdict  was  ordered  for  the  de- 
fendant, and  the  plaintiff  excepted. 

The  place  of  the  accident  was  near  a  cer- 
tain building  belonging  to  the  Westport  Man- 
ufacturing Company,  called  "Mill  No.  2," 
and  sometimes  the  "Star  Mill,"  and  some- 
times the  "Forge  Mill."  The  "Forge  Road," 
so-called,  runs  past  this  mill  in  a  direction 
nearly  north  and  south,  on  the  easterly  side 
of  it  The  mill  is  about  220  feet  long  and 
40  feet  wide,  running  north  and  south.  The 
road  is  laid  out  40  feet  wide,  and  is  macada- 
mized through  the  traveled  part  16  feet  wide. 
Just  before  the  road  reaches  the  mill,  going 
south,  is  a  bridge  over  the  stream,  and  just 
to  the.  east  of  the  bridge  the  water  falls 
over  a  dam  and  runs  under  the  bridge,  in  an 
easterly  direction.  In  front  of  the  mill  the 
macadamized  road,  coming  southward  from 
the  bridge,  curves  slightly  to  the  left  so  that 
at  the  south  end  of  the  mill  it  runs  a  little, 
to  the  east  of  south.  The  mill  sits  back  to 
the  west  of  the  road,  so  that  there  is  a  dis- 
tance of  35  feet  between  It  and  the  nearest 
part  of  the  macadam  at  tbe  northerly  end  of 
the  mill,  and  a  distance  of  33  feet  as  given 
by  the  maker  of  the  plan  and  the  defend- 
ant's witnesses,  at  the  south  end  of  the  mill, 
and  of  23  feet  at  that  point,  as  estimated 
by  the  plaintiff's  witnesses.  From  the  south- 
erly front  corner  of  the  mill  Is  a  bank  wall 
extending  to  the  east  20  feet,  towards  the 
macadam,  and  from  that  point  another  wall 
running  a  little  to  the  southeast  11  feet  not 
quite  parallel  to  the  line  of  the  road,  and 
from  this  last  point  another  wall  running 
south  50  or  60  feet,  with  a  railing  upon  it 
constructed  by  the  town.    There  is  no  rail- 


ing upon  the  first  two  walls,  and  the  land  in 
front  of  tbe  mill  north  of  tbe  wall  is  on  a 
level  with  the  top  of  the  wall.  The  land 
southerly  and  westerly  of  this  wall  is  much 
lower,  the  depth  being  11  feet  from  tbe  top 
of  the  wall  at  tbe  corner  of  .the  mill,  and  5 
feet  at  the  easterly  end  of  the  wall.  This 
lowland  to  tbe  south  and  west  was  covered 
by  scrub  trees  and  bushes,  and  was  referred 
to  as  the  "ditch"  or  "swamp."  The  acci- 
dent happened  on  Sunday,  January  26,  1902, 
on  a  very  dark  and  somewhat  rainy  evening. 
About  a  quarter  after  9  o'clock  on  that  even- 
ing some  persons  walking  on  the  road  a 
short  distance  south  of  the  mill  heard  a 
noise  in  tbe  bushes  below,  which  on  investi- 
gation proved  to  be  made  by  the  horse  and 
wagon  of  the  defendant's  intestate.  The 
intestate  was  found  lying,  seriously  injured, 
about  seven  feet'  from  the  wall  which  is 
along  the  road,  and  seven  to  eight  feet  from 
the  wall  which  is  at  right  angles  to  the  road. 
The  horse  and  wagon  were  further  along  in 
a  southwest  direction.  There  were  wheel 
tracks  south  of  the  wall  which  runs  from  the 
mill  to  the  street  beginning  at  about  seven 
feet  from  the  corner  where  the  walls  come 
together,  and  there  was  a  space  of  about 
seven  feet  southerly  of  the  first-mentioned 
wall  where  there  were  no  wheel  tracks.  No 
wheel  tracks  were  discovered  above  the  wall. 
The  theory  of  tbe  plaintiff  is  that  her  hus- 
band, while  driving  southerly  along  the  road, 
by  reason  of  the  darkness  passed  out  of  the 
traveled  part  of  the  way  and  drove  over  tbe 
wall  which  leads  from  the  corner  of  the  mill 
towards  the  road.  Tbe  two  walls  on  which 
there  is  no  railing  were  built  by  the  manu- 
facturing company,  and  except  for  the  ma- 
cadam, which  was  laid  2  or  8  years  before 
the  accident  the  premises  have  been  in  the 
same  condition  nearly  30  years.  Tbe  plain- 
tiff's intestate  had  been  employed  by  the 
manufacturing  company  many  years,  work- 
ing some  of  the  time  as  a  teamster  about  the 
Forge  Mill  and  their  other  mills.  He  lived 
about  a  mile  from  tbe  place  of  the  accident 
and  was  thoroughly  familiar  with  the  situa- 
tion. There  was  no  testimony  as  to  how 
the  accident  happened,  and  this  can  only  be 
inferred  from  the  conditions  subsequently 
discovered. 

We  will  not  consider  the  question  whether 
there  was  negligence  on  tbe  part  of  the  de- 
fendant in  the  mode  of  constructing  the  road, 
for  we  are  of  opinion  that  there  was  no  evi- 
dence of  care  on  the  part  of  the  plaintiff's 
intestate.  The  plaintiff  testified,  on  cross- 
examination:  "That  on  the  Sunday  of  bis  ac- 
cident her  husband  first  went  driving  about 
3  o'clock  in  tbe  afternoon,  and  took  her 
little  boy  with  him;  that  be  returned  about 
half  past  7;  that  he  was  not  under  the  in- 
fluence of  liquor;  that  he  came  to  the  house 
and  wanted  her  to  go  out  with  him;  that 
il  was  then  dark;  that  be  drove  for  her  to 
come,  and  she  didn't  go;  that  she  didn't 
wish  to  go,  and  that  her  husband  took  the 
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horse  out  of  the  wagon,  and  it  didn't  want 
to  go  Into  the  barn,  and  her  husband  said  he 
guessed  he  would  give  it  another  little  drive, 
and  perhaps  it  would  go  in  then;  that  he 
tried  to  persuade  it  to  go  in,  and  it  wouldn't 
go;  that  her  husband  whipped  the  horse  to 
try  to  make  him  go  into  the  barn,  and  she 
went  out  and  tried  to  stop  her  husband; 
that  she  told  her  husband  to  hitch  the  horse 
outside  and  let  it  stand,  but  didn't  remember 
what  he  replied;  that  she  didn't  think  she 
asked  him  to  stop  whipping  the  horse;  that 
there  were  two  persons  present  who  were  as 
near  as  she  was  to  the  horse;  that  one  of 
them  tried  to  get  the  horse  into  the  barn, 
and  her  husband  told  him  to  go  to  hell;  that 
she  didn't  know  what  else  took  place;  that 
she  came  away  then;  that  she  didn't  hear 
her  husband  say  he  would  kill  the  horse 
or  the  horse  would  kill  him;  that  after  the 
man  tried  to  get  the  horse  to  go  into  the 
barn,  and  her  husband  had  told  him  to  go  to 
hell,  she  didn't  know  what  happened;  that 
she  didn't  stay  out;  that  she  went  Into  the 
house  and  didn't  come  out  again;  that  her 
husband  drove  up  to  the  door  and  asked 
her  to  go  to  ride;  that  she  didn't  go,  and  jthat 
she  didn't  see  or  hear  more  after  she  went 
in;  that  she  didn't  say  to  her  husband  that 
he  was  too  drunk;  that  her  husband  had 
not  been  drinking;  that  it  was  about  8 
o'clock;  that  she  told  him  (her  husband) 
that  she  guessed  she  wouldn't  go  to  ride, 
but  gave  no  reason  for  not  going;  that  the 
horse  was  then  acting  all  right,  and  that 
when  her  husband  was  whipping  it  the  horse 
did  nothing  bad;  he  kind  of  danced  around 
a  little,  but  wouldn't  go  into  the  stable,  and 
didn't  go  into  the  stable  until  they  brought 
him  back;  that  it  was  the  stable  he  was 
usually  kept  in."  Four  other  witnesses,  two 
of  them  were  present  on  the  occasion  of 
which  the  plaintiff  testified,  and  another  of 
whom  rode  with  the  plaintiff's  intestate 
a  while  on  Sunday  afternoon,  gave  testi- 
mony which  tended  to  show  that  be  was  un- 
der the  Influence  of  intoxicating  liquor,  and 
three  of  them  testified  directly  that  they  no- 
ticed signs  of  bis  having  been  drinking. 
These  were  the  only  witnesses  who  testified 
to  having  seen  him  that  Sunday  afternoon 
or  evening.  Two  declarations  of  the  plain- 
tiff's intestate  were  in  evidence.  One  wit- 
ness said,  "I  asked  him  if  the  horse  was 
getting  away  from  him  and  he  says,  'No,  I 
was  driving  easy,  but  It  was  darker  than 
hell.' "  Another  testified  "that  he  went  Into 
Mr.  Wood's  room  and  asked  how  it  happened, 
and  Mr.  Wood  said  that  he  bad  got  dumped 
into  the  ditch,  down  at  the  forge."  It  ap- 
peared that  the  mill  was  generally  called  the 
"forge."  Except  the  single  expression  of  the 
plaintiff's  intestate  first  quoted,  there  is  noth- 
ing but  conjecture  to  guide  us  on  the  ques- 
tion whether  he  was  exercising  any  care. 
That  expression  has  no  reference  to  the  sub- 
ject on  which  particular  care  was  necessary. 
Taken  in  connection  with  the  question  to 


which  it  was  an  answer,  it  simply  indicated 
that  the  horse  was  not  running  away,  and 
that  he  was  not  going  very  fast.  The  testi- 
mony in  regard  to  the  darkness  of  the  even- 
ing was  undisputed,  and  this  fact  called  for 
special  care  in  driving,  to  avoid  going  out  of 
the  road.  No  prudent  person,  under  such 
conditions,  would  think  of  driving  otherwise 
than  very  slowly,  taking  all  possible  precau- 
tions to  keep  from  getting  off  the  traveled 
road.  But  the  fact  that  the  tracks  of  the 
wheels  nearest  to  the  wall  were  seven  or 
eight  feet  south  of  it  Indicates  that  he  went 
over  pretty  rapidly.  The  deceased  knew 
that  if  he  swerved  to  the  right  in  passing  the 
mill  he  would  drive  into  the  millyard,  and 
if  he  kept  on  would  drive  over  the  wall. 
If  he  was  attentive  he  could  not  tall  to 
know  when  he  was  passing  the  mill,  for  the 
sound  of  the  wooden  bridge  in  passing  over 
it  and  the  sound  of  the  water  falling  over  the 
dam  would  tell  him  that  be  was  within  a  few 
feet  of  the  mill.  If  he  couldn't  see  where 
he  was  going,  he  was  bound  to  use  care 
proportional  to  the  danger.  But  there  is 
nothing  to  show  that  he  used  any  care. 

If  we  resort  to  probabilities,  his  conduct 
that  afternoon  and  evening  does  not  indicate 
that  he  was  acting  prudently.  His  wife  tes- 
tified that  on  this  winter  day  he  went  out 
driving  at  about  3  o'clock,  taking  his  little 
boy  with  him,  and  did  not  return  until  half 
past  7,  and  that  he  then  almost  immediate- 
ly went  out  again  on  this  very  dark  night, 
trying  to  have  her  go  with  him.  In  addition 
to  what  the  plaintiff  said,  two  witnesses 
testified  to  his  whipping  the  horse  and  swear- 
ing when  he  was  trying  to  get  him  into  the 
stable.  According  to  one  of  them  be  said. 
"I  will  get  that  horse  tired  so  he  will  come 
back  so  be  will  go  in,"  and  after  that  said, 
"he  would  die  or  the  horse  would  die — some- 
thing like  that"  Both  these  witnesses  said 
he  seemed  to  be  under  the  influence  of  liquor. 
In  the  absence  of  any  evidence  that  be  was 
taking  precautions  against  driving  out  of 
the  road  into  the  millyard  and  driving  over 
the  wall,  the  Jury  could  not  find  affirmative- 
ly that  he  was  in  the  exercise  of  due  care. 

The  only  remaining  exception  was  to  the 
admission  of  the  testimony  of  the  witness 
Hawes  that  about  7  o'clock  that  evening,  as 
he  was  driving  along  on  the  Forge  Koad, 
not  far  from  where  the  plaintiff's  intestate 
lived,  it  was  very  dark;  bis  "horse  Jumped 
right  out  and  went  sideways,  •  »  •  "anj 
a  team  went  by  Just  like  a  shot."  Whether 
the  other  circumstances  of  the  case  made 
this  circumstance  of  any  significance  ror  con- 
sideration in  connection  with  the  plaintiff? 
claim  as  to  her  husband's  due  care  was  a 
question  of  fact  to  be  determined,  by  th* 
presiding  Justice  in  passing  upon  trie  ad- 
missibility of  the  testimony.  Unless  the 
person  who  went  by  was  the  plaintiff's  it- 
testate.  It  was  of  no  consequence.  "We  are 
of  opinion  that  the  probabilities,  depend!^: 
upon  a  variety  of  facts,  were  such  as  to  leave 
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the  admission  or  exclusion  of  tbe  evidence 
within  the  discretion  of  the  presiding  jus- 
tice. 
Exceptions  overruled. 


(186  Han.  622) 

MULLIN  v.  BOSTON  ELEVATED  RY.  CO. 
(two  cases). 

(Supreme   Judicial   Court  of   Massachusetts. 
Suffolk.    May  18,  1904.) 

CARRIERS  —  STREET  RAILWAY  PASSENGER  —  IN- 
JURY lit  COLLISION — NEGLIGENCE— EXTENT  or 
INJURY  —  ADMISSIBILITY  OP  EVIDENCE  —  IN- 
JTJBY  TO  OTHEB  PASBENGEB8— PLAINTIFF'S 
FAMILY  HISTORY— HARMLESS  EBBOB. 

1.  In  an  action  by  a  street  car  passenger  for 
injuries  received  in  a  collision,  the  court,  sit- 
ting without  a  jury,  found  on  sufficient  evi- 
dence that  the  tracks  were  wet  and  slippery,  by 
reason  of  which,  and  notwithstanding  all  reason- 
able and  proper  efforts  by  the  motorman  of  the 
colliding  car,  in  applying  brakes,  etc.,  the  car 
slid  on  the  rails,  and  the  fender  came  in  con- 
tact with  that  of  the  car  in  which  plaintiff  was ; 
and  that  the  force  of  the  impact  did  not  in- 
jure the  fender  or  woodwork  of  either  car,  nor 
were  other  passengers  affected  beyond  the  sen- 
sation of  a  jar.  Held,  that  a  judgment  for  de- 
fendant, based  on  an  absence  of  negligence,  was 
proper,  notwithstanding  the  motorman  on  cross- 
examination  had  testified  that  _  he  "took  the 
risk";  it  being  for  the  court  to'  say  what  the 
motorman  meant  by  that  statement,  and  wheth- 
er, under  the  circumstances,  it  was  negligence 
for  him  to  take  the  risk. 

2.  In  an  action  for  personal  injuries,  which 
plaintiff  testified  bad  resulted  in  fainting  fits, 
which  she  had  never  before  had,  evidence  for  de- 
fendant that  three  years  before  the  accident 
she  was  subject  to  fainting  spells,  was  compe- 
tent 

3.  In  an  action  by  a  street  car  passenger  for 
injuries  in  a  collision,  evidence  as  to  whether 
other  passengers  were  injured  was  competent, 
as  tending  to  establish  the  force  of  the  impact, 
which  bore  on  the  question  of  the  motorman's 
negligence. 

4.  In  an  action  for  personal  injuries  engender- 
ing nervous  troubles,  allowing  questions  to  be 
put  to  plaintiff's  attending  physician  as  to  wheth- 
er be  had  got  from  her  or  others  any  of  her  fam- 
ily history  as  to  nervous  disorders,  was  not 
ground  for  reversal  where  the  witness  answered 
that  he  never  did. 

Exceptions  from  Superior  Court,  Suffolk 
County;   Henry  K.  Braley,  Judge. 

Action  by  Winifred  Mullin  against  the 
Boston  Elevated  Railway  Company  and  by 
her  husband,  Michael  Mullin,  against  the 
same  defendant.  The  actions  were  tried  to- 
gether, judgment  rendered  for  defendant  in 
each,  and  plaintiffs  except  Exceptions  over- 
ruled. 

E.  B.  Callender  and  B.  M.  Shanley,  for 
plaintiffs.    Geo.  H.  Mellen,  for  defendant 

MORTON,  J.  These  two  actions  were 
tried  and  argued  together.  The  first  is  an 
action  by  the  female  plaintiff,  whom  we 
shall  speak  of  as  the  "plaintiff,"  for  injuries 
alleged  to  have  been  sustained  wbile  a  pas- 
senger on  one  of  the  defendant's  open  cars 
in  July,  1900.  The  second  is  by  the  husband 
for  the  loss  of  services.    Tue  cases  were 


tried  by  the  court  without  a  jury,  aud  the 
court  found  for  the  defendant  in  each  case. 

'  It  was  admitted  that  the  plaintiff  was  in  the 
exercise  of  due  care.  The  cases  are  here  on 
exceptions  by  the  plaintiffs  to  certain  rulings 
in  regard  to  the  admission  of  evidence,  and 
to  the  refusal  to  adopt  certain  instructions 
that  were  requested. 

We  think  that  the  rulings  were  right  The 
plaintiff  was  seated  in  the  car  so  that  she 
faced  towards  the  rear.  There  had  been  a 
rain,  and  the  tracks  were  somewhat  wet  and 
slippery.  Another  car  approached  on  the 
same  tracks  from  the  rear,  and  "by  reason," 
as  the  court  found,  "of  the  moisture  ou  the 
rails,  notwithstanding  all  reasonable  and 
proper  efforts  used  by  the  motorman  in  ap- 
plying tbe  brakes  and  using  the  power,  the 
ear,  slid  on  the  rails,  and  *  *  *  the  fend- 
er *  *  *  came  in  contact  with  the  fend- 
er of  tbe  car  in  which  the  plaintiff  was  seat- 
ed."   The  court  further  found  as  follows: 

'  "Tbe  force  of  the  Impact  did  not  cause  any 
injury  to  the  fender  or  woodwork  of  either 
car;  neither  were  any  other  passengers,  so 
far  as  the  evidence  showed,  affected  by  such 
Impact  beyond  the  sensation  of  a  jar  on  the 
part  of  those  wbo  were  seated  In  the  car 
with  tbe  plaintiff.  The  plaintiff,  a  person 
whose  health  bad  been  somewhat  Impaired 
by  previous  nervous  difficulties,  disclosed  by 
tbe  evidence,  seeing  tbe  car  approaching,  and 
anticipating  that  there  would  be  a  collision, 
*  *  *  reached  out  her  right  hand,  took 
bold  of  tbe  stanchion  at  the  end  of  the  seat, 
swooned,  and  fell  to  the  floor.  Such  fall 
was  not  caused  by  the  impact  of  the  cars, 
but  was  the  result  of  the  fainting  at  tbe 
anticipated  collision^  the  fainting  fit  being 
caused  by  fright."  The  court  also  found 
that  as  a  result  of  the  fall,  she  sustained  cer- 
tain bruises  of  a  superficial  nature,  and  there- 
after suffered  serious  nervous  prostration, 
caused  by  the  shock  and  tbe  nervous  fright. 
In  view  of  these  findings,  which  were  war- 
ranted by  tbe  evidence,  we  do .  not  see  bow 
It  can  be  said  that  there  was  negligence  oh 
the  part  of  the  defendant.  Whether,  if  there 
was,  it  could  be  said  that  the  plaintiff's  in- 
juries were  due  to  it  need  not  be  considered. 
See  Warren  v.  Boston  &  Maine  R.  R.,  163 
Mass.  484,  40  N.  E.  895;  Spade  v.  Lynn 
&  Boston  R.  B.,  168  Mass.  285,  47  N.  E.  88, 
33L.K.  A.  512,  60  Am.  St.  Rep.  393;  Gan- 
non v.  N.  Y.,  N.  H.  &  H.  R.  R.,  173  Mass. 
40,  52  N.  E.  1075,  43  L.  R.  A.  833;  Berard  v. 
B.  &  A.  R.  R.,  177  Mass.  179,  58  N.  E.  586. 
The  plaintiff  relies  on  a  statement  by  the 
motorman  made  during  tbe  course  of  his 
cross-examination  that  he  took  tbe  risk.  But 
it  was  for  tbe  court  to  say  what  he  meant 
by  that  statement  and  whether,  under  the 
circumstances,  It  was  negligent  for  him  to 
take  the  risk,  and  It  must  be  held  that  the 
court  has  found  that  it  was  not 

The  evidence  that  three  years  before  the 
accident  the  plaintiff  was  subject  to  fainting 
spells  was  competent  to  contradict  her  state- 
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ment  that  she  had  never  been  subject  to 
fainting  fits,  before  the  accident,  and  aa 
furnishing  some  ground  for  questioning  the 
truth  of  her  claim  that  the  fainting  fits  to 
■which  she  testified  that  she  was  subject 
were  caused  by  the  accident. 

Quite  a  number  of  the  passengers  on  the 
car  with  the  plaintiff  were  called  as  wit- 
cesses  by  the  plaintiff  and  defendant,  and 
against  the  objection  of  the  plaintiff  the  de- 
fendant was  allowed  to  show  by  them  that 
none  of  them  received  any  injury  as  a  re- 
sult of  the  collision,  and  it  did  not  appear 
that  any  person  besides  the  plaintiff  was  In- 
jured. The  force  with  which  the  cars  came 
together  had  a  bearing  upon  the  question 
of  the  alleged  negligence  of  the  motorman. 
One  way  of  judging  of  the  force  was  by  its 
effect  upon  the  cars  and  passengers,  and  it 
was  competent  for  the  defendant  to  show 
not  only  that  no  injury  was  done  to  the 
cars,  but  to  inquire  of  the  passengers  who 
were  witnesses  whether  any  of  them  receiv- 
ed any  injury.  If  none  of  them  did,  that 
fact  would  have  an  Important  bearing  on 
the  force  with  which  the  cars  came  together 
and  on  the  motorman's  alleged  negligence. 

If  the  questions  that  were  allowed  to  be 
put  to  the  witness  who  had  been  the  attend- 
ing physician  of  the  plaintiff  whether  he  got 
from  the  plaintiff,  or  from  any  one  else  In 
her  presence,  any  of  her  family  history  con- 
cerning her  mother's  physical  condition  or 
mental  or  nervous  condition,  and  her  sister's, 
were  improperly  admitted,  on  which  we  ex- 
press no  opinion,  nevertheless  no  harm  was 
done  as  the  witness  answered  that  he  never 
did. 

We  have  considered  the  exceptions  so  far 
as  relied  on  by  the  plaintiffs  in  their  brief, 
and  we  treat  the  others  as  waived.  The 
result  Is  that  the  exceptions  must  be  over- 
ruled. 

So  ordered. 


CUB  Man.  SCO) 

OLDS  et  al.  v.  CITY  TRUST,  SAFE-DEPOS- 
IT &  SURETY  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampshire.    May  18,  1904.) 

ACIIOB  OR  BOHD— PRINCIPAL  AND  BURETT— 
CORPORATIONS  —  DISSOLUTION  —  JURISDIC- 
TION —  PRESUMPTIONS — AGREED  FACTS— BOND 
— VALIDITY — ESTOPPEL. 

1.  The  surety  of  a  bond  given  to  dissolve  an 
attachment  is  estopped  to  assert  the  invalidity 
of  the  bond,  where  it  appears  that  it  was  in- 
tended by  the  giving  of  the  bond  to  induce  plain- 
tiffs to  abandon  their  attempt  to  appropriate  to 
the  payment  of  their  demand  then  in  suit  a 
debt  owing  by  an  alleged  trustee  of  the  attach- 
ment debtor,  and  that  it  did  have  that  result, 
to  the  legal  detriment  of  plaintiffs. 

2.  The  obligee  in  a  bond  given  to  dissolve  an 
attachment  is  not  required  to  exhaust  security 
collateral  to  the  demand  on  which  the  attach- 
ment proceeding  was  being  prosecuted,  before 
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taking  judgment  against  .the  surety  in  an  action 
to  enforce  the  bond. 

3.  Rev.  Laws,  c.  109,  f  53,  providing  that  every 
corporation  whose  corporate  existence  is  ter- 
minated shall  nevertheless  be  continued  as  a 
body  corporate  for  three  years  after  the  time 
when  it  would  have  been  so  terminated,  for  the 
purpose  of  prosecuting  and  defending  suits,  does 
not  apply  to  foreign  corporations. 

4.  The  dissolution  of  a  corporation  is  a  pe- 
culiar function  which  resides  primarily  in  the 
Legislature,  and  is  conferred  on  courts  only  by 
explicit  legislative  authority. 

5.  Where  the  dissolution  of  a  foreign  corpo- 
ration which  was  a  party  to  an  action  in  Mass- 
achusetts is  agreed  to  have  been  decreed,  by  a 
court  of  general  jurisdiction  in  the  Btate  of  Its 
domicile,  after  the  institution  of  the  action  and 
before  judgment  therein,  whether  the  court  had 
jurisdiction  to  dissolve  it  is  a  question  of  fact 
for  the  trial  court  In  Massachusetts. 

6.  There  is  no  presumption  that  the  statutes 
of  another  state  give  the  courts  thereof  power 
to  dissolve  a  corporation  domiciled  there. 

7.  In  an  action  against  a  surety  on  the  bond 
of  a  foreign  corporation,  given  to  dissolve  an 
attachment  of  a  debt  due  the  corporation,  there 
were  agreed  facts  that  the  corporation,  after 
the  Institution  of  the  action  In  which  the  bond 
was  given,  and  before  judgment  therein,  had 
been  decreed  to  be  dissolved  by  a  court  of  general 
jurisdiction  in  the  state  of  its  domicile,  and  that 
the  court  could  have  provided  in  its  decree  for 
the  continuance  in  the  name  of  the  corporation 
of  suits  then  pending  by  and  against  it,  but 
did  not  so  provide.  Held,  that  it  does  not  fol- 
low, as  an  inevitable  inference  from  the  facts, 
that  the  court  bad  jurisdiction  to  decree  a  disso- 
lution of  the  corporation. 

Appeal  from  Superior  Court,  Hampshire 
County;  Eliaha  B.  Mayuard,  Judge. 

Action  by  one  Olds  and  another  against 
the  City  Trust,  Safe-Deposit  &  Surety  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Wm.  G.  Bassett  and  Edw.  L.  Shaw,  for  ap- 
pellant John  B.  O'Donnell  and  B.  Henry 
Hyde,  for  appellees. 

BARKER,  J.  The  plaintiffs,  Olda  and 
Whipple,  on  November  11;  1896,  brought  an 
action  of  contract  in  the  superior  court  in 
Hampshire  county  against  the  Mapes  Reeve 
Construction  Company  by  a  writ  the  ad 
damnum  of  which  was  $10,000,  and  In  which 
one  De  Witt  Smith,  alleged  therein  to  be 
commorant  of  Northampton,  was  named  aa 
trustee  of  the  defendant,  with  goods,  effects, 
and  credits  of  the  defendant  In  his  hands  to 
that  amount  The  alleged  trustee  answered 
that  he  was  not  a  citizen  or  resident  of  Mass- 
achusetts, that  be  had  no  place  of  business 
therein,  and  that  be  had  no  goods,  effects,  or 
credits  of  the  defendants  In  his  hands,  except 
that  the  construction  company  had  brought 
an  action  against  him  seeking  to  establish  a 
certain  disputed  claim,  and  to  establish  a  Uen 
therefor  upon  certain  real  estate  belonging 
to  him  in  Northampton,  submitting  hi  muni  f 
to  examination,  and  asking  to  be  discharged, 
and  for  his  costs.  The  construction  com- 
pany, on  January  11,  1897,  entered  a  general 
appearance,  and  filed  an  answer  denying 
each  and  every  material  allegation  in  the  writ 
and  declaration.    This  being  the  situation  of 
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the  case  In  court  -at  the  October  sitting  in 
1898,  the  construction  company  filed  a  mo- 
tion, alleging  that  there  was  an  attachment 
of  its  property  on  mesne  process  in  the  suit, 
by  the  summoning  therein  of  the  alleged  trus- 
tee, to  the  amount  of  $10,000,  and' that  the 
same  was  excessive,  and  asking  for  a  reduc- 
tion of  the  attachment  At  the  same  sitting, 
by  consent  and  by  order  of  the  court,  the  at- 
tachment  was  reduced  to  $4,500.  Thereupon, 
on  or  about  November  16,  1898,  the  construc- 
tion company,  as  principal,  and  the  City 
Trust,  Safe-Deposit  &  Surety  Company  of 
Philadelphia,  the  defendant  in  the  present 
suit,  as  surety,  gave  to  the  plaintiffs  a  joint 
and  several  bond  for  the  sum  of  $4,500,  re- 
citing the  attachment,  and  stating  that  the 
construction  company  desired  to  dissolve  it 
according  to  law.  The  present  action  is 
brought  to  recover  from  the  surety  upon  this 
bond.  One  condition  of  the  bond,  among 
others  not  now  material,  is  that,  if  the  con- 
struction company  shall,  within  SO  days  after 
the  final  judgment  in  the  action  In  which  the 
attachment  was  made,  pay  to  the  plaintiffs 
the  amount,  if  any,  which  they  shall  recover 
in  the  action,  the  obligation  of  the  bond  shall 
be  void.  Thereafter  the  action  was  referred 
to  an  auditor,  and  such  other  proceedings 
were  had  therein  that  on  December  8,  19C0, 
judgment  for  the  plaintiff  was  entered  there- 
in, by  consent,  for  $4,354.13  damages,  and 
$94.33  costs,  and  on  this  judgment  execution 
Issued  on  December  5,  1900.  The  construc- 
tion company  refusing  to  pay  the  judgment, 
demand  was  made  on  the  surety  company  to 
pay  It  or  to  satisfy  the  execution,  and  on 
March  1,  1901,  this  suit  was  brought  against 
it  OB  the  bond  of  November  16,  189a  The 
action  was  heard  upon  an  agreed  statement 
of  facts  by  the  superior  court,  sitting  withr 
out  a  jury,  in  June,  1903,  and  after  a  find- 
ing for  the  plaintiffs  in  the  sum  of  $5,157 
damages,  filed  on  August  10,  1893,  the  de- 
fendant appealed  to  this  court,  a  judgment  for 
the  plaintiffs  upon  the  finding  having  been 
entered  in* the  superior  court  as  of  August 
10,  1893. 

1.  The  first  contention  of  the  defendant  is 
that  the  bond  was  neither  a  good  statutory 
bond  nor  a  good  common-law  bond,  and  that 
therefore  it  is  invalid.  In  support  of  this 
contention  it  is  urged  that  there  was  no  at- 
tachment; because  the  alleged  trustee  an- 
swered in  such  a  way  as  to  discharge  him- 
self. But  his  answer  was  not  an  absolute 
denial  of  funds.  It  in  substance  admitted 
that  the  construction  company  contended  that 
he  owed  it  a  debt  for  which  it  was  prose- 
cuting a  suit  against  him  in  which  the  com- 
pany sought  to  establish  a  lien  for  its  debt 
upon  his  land  in  Northampton.  One  of  the 
agreed  facts  is  that  when  the  service  was 
made  on  the  alleged  trustee  he  was  indebted 
to  the  construction  company  in  a  sum  greater 
than  the  amount  of  the  judgment  which  the 
plaintiffs  recovered  against  that  company, 
and  that  he  paid  the  company  his  debt  after 


the  bond  now  in  suit  was  filed.  When  the 
bond  was  offered  it  was  still  open  to  the  plain- 
tiff to  file  interrogatories  to  the  alleged  trus- 
tee upon  all  matters  stated  in  his  answer, 
and  if  he  had  answered  truly  it  would  have 
appeared  that  when  summoned  as  trustee  he 
was  largely  indebted  to  the  construction  com- 
pany. It  cannot  now  be  assumed  that,  if 
compelled  to  answer  interrogatories  as  an 
alleged  trustee,  he  would  not  have  made 
statements  upon  which  he  would  have  been 
charged,  and  the  debt  due  froqi  him  to  the 
construction  company  held  and  applied  un- 
der the  process  to  the  extinguishment  of  the 
plaintiffs'  demand.  In  consequence  of  the 
filing  of  the  bond  the  alleged  trustee  was 
subjected  to  no  further  proceedings  hi  the 
suit,  and  the-  plaintiff  was  left  to  rely  wholly 
on  the  bond.  The  short  answer  to  the  con- 
tention that  the  bond  is  invalid  is  that,  It 
having  been  given  under  such  circumstances, 
it  is  not  open  to  the  defendant,  when  sued 
upon  it,  to  contend  that  there  was  no  at- 
tachment It  was  intended  to  Induce  the 
plaintiffs  to  abandon  their  attempt  to  ap- 
propriate to  the  payment  of  their  demand 
then  in  suit  a  debt  owing  by  the  alleged 
trustee  to  the  construction  company,  and  it 
did  have  that  result  to  the  legal  detriment 
of  the  plaintiff.  All  the  elements  of  an  estop- 
pel are  present  See  Stiff  v.  Ashton,  155 
Mass.  139,  29  N.  E  203. 

2.  The  defendant  contends  that  its  posi- 
tion as  one  of  the  obligors  of  the  bond  was 
merely  that  of  a  guarantor  of  the  solvency 
of  the  construction  company  and  of  one 
Reeve,  who,  when  the  bond  was  given,  was 
indorser  on  promissory  notes  given  by  that 
company  to  the  plaintiff  as  collateral  to  the 
demand  on  which  the  suit  was  being  prose- 
cuted. But  the  contract  entered  into  by 
the  defendant  was  an  explicit  undertak- 
ing to  pay  the  plaintiff  $4,500,  unless  the 
construction  company  should  pay  a  judg- 
ment within  80  days  after  it  might  be  ren- 
dered. It  would  be  absurd  to  hold  that  the 
surety  on  a  bond  given  to  dissolve  an  at- 
tachment could  require  the  obligee  to  exhaust 
any  collateral  security  which  he  might  hold 
before  taking  judgment  in  the  suit  in  which 
the  bond  was  given.  If,  as  we  do  not  in- 
timate, such  an  obligor  has  any  concern  with 
the  action  of  his  obligee  as  to  collateral,  or 
as  to  other  remedies  which  may  be  open  to 
the  obligee  as  against  the  defendant  whose 
property  is  to  be  freed  from  the  attachment 
it  can  be  no  more  than  a  right  to  subrogation 
on  payment  of  his  bond,  and  In  no  event  can 
it  be  more  than  an  equitable  defense  to  a 
suit  upon  his  bond.  The  agreed  facts  show 
that  the  notes  held  as  collateral  were  in  ex- 
istence and  maturing  when  the  bond  was 
given,  and  that  they  never  were  renewed. 
While  the  agreed  facts  state  that  Reeve 
testifies  that  when  the  notes  matured  he  was 
solvent  and  able  to  pay  them,  and  that  he 
thereafter  became  insolvent  and  unable  to 
pay  them,  It  Is  not  a  conclusion  of  law, from 
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that  statement  that  he  was  ever  solvent,  or 
that  any  suit  against  him  on  the  notes  would 
hare  brought  In  money  to  the  plaintiff.  It 
Is  plain  that  the  court  which  beard  the  case 
on  the  agreed  facts  was  not  bound  In  law  to 
find  for  the  defendant  because  of  the  col- 
lateral notes  or  the  plaintiff's  conduct  with 
reference  to  them. 

3.  The  remaining  contention  is  that  the 
Judgment  against  the  construction  company 
was  void  because  that  corporation  was  dis- 
solved before  the  Judgment  was  entered.  The 
corporation  was  one  organized  under  the  gen- 
eral laws  of  the  state  of  New  York.  Upon  a 
petition  of  its  directors  for  a  voluntary  dis- 
solution, an  order  was  entered  in  the  Supreme 
Court  of  New  York  on  November  13,  1809, 
appointing  a  receiver,  and  another  order,  mak- 
ing the  appointment  permanent  and  purport- 
ing to  dissolve  the  corporation,  was  entered  on 
May  4,  1000.  The  only  statement  in  the 
agreed  facts  as  to  the  law  of  New  York  is 
that  the  court  could  have  provided  In  Its  de- 
cree purporting  to  dissolve  the  corporation 
for  the  continuance  in  its  name  of -suits  then 
pending  by  and  against  it,  and  did  not  so  pro- 
vide. Neither  of  these  orders  was  brought  to 
the  attention  of  the  superior  court,  and  no 
proceedings  were  taken  to  enforce  them  here. 
There  seems  to  have  been  a  studied  attempt 
to  keep  the  plaintiff  In  this  suit,  and  the 
courts  in  which  this  suit  was  pending,  in  ig- 
norance of  the  dissolution  proceedings.  The 
original  suit  against  the  construction  com- 
pany was  sent  to  an  auditor,  who  filed  his  re- 
port in  favor  of  the  plaintiff  in  May,  1890. 
The  New  York  decree  purporting  to  dissolve 
the  construction  company  was  entered  on 
May  4,  1900.  The  Massachusetts  suit  was 
tried  by  the  court  without  a  jury  in  June, 
1900,  and  a  finding  filed  in  August,  1900. 
The  plaintiff  took  exceptions  to  the  full  court, 
which  were  argued  in  October,  1900,  a  re- 
script was  sent  down  October  20,  1900,  and 
Judgment  was  entered  by  agreement  In  De- 
cember, 1900.  The  attorney  for  the  surety 
company  In  the  present  action  was  attorney 
for  the  construction  company  in  the  original 
action.  One  Klmber  of  New  York,  attorney, 
assisted  in  the  defense  of  the  construction 
company  in  the  original  action  from  beginning 
to  end,  and  Is  assisting  the  surety  company 
in  the  some  capacity  in  the  present  action. 
This  same  Kimber  presented,  in  November, 
1899,  the  petition  in  the  New  York  court  for 
the  dissolution  of  the  construction  company, 
and  it  was  upon  his  motion  that  the  dissolu- 
tion was  decreed  on  May  4,  1900.  After  this 
decree,  and  without  giving  notice  of  It  to  the 
Massachusetts  courts,  this  same  Kimber  al- 
lowed the  Massachusetts  attorney  who  had 
appeared  for  the  defense  up  to  that  time  to 
appear  for  the  construction  company  and  to 
try  the  case  for  it  before  the  superior  court 
in  June,  1000,  and  then  to  argue  the  exceptions 
for  the  construction  company  in  October,  1900, 
and  then  to  agree  to  a  Judgment  against  the 
construction    company    in    December,    1900. 


The  plaintiffs  contend  that  the  provisions  of 
our  statute  relating  to  corporations  whose 
charters  have  expired,  or  whose  corporate  ex- 
istence has  been  terminated  in  any  other  man- 
ner, originally  enacted  In  St  1819,  c.  43,  and 
now  found  In  Rev.  Laws,  c.  109,  {  53,  kept 
the  construction  company  in  existence  as  a 
body  corporate  in  Massachusetts  for  three 
years  from  May  4,  1900.  Whether  similar 
statutes  should  be  held  to  apply  to  corpora- 
tions created  by  any  other  sovereignty  than 
that  by  which  the  statutes  are  enacted  has 
been  more  or  less  discussed,  and  with  results 
which  have  varied  In  different  Jurisdictions. 
See  FItts  v.  National  Life  Association,  130 
Ala.  413,  30  South.  374;  Marion  Phosphate 
Co.  v.  Perry,  74  Fed.  425,  20  O.  O.  A.  490. 
33  1*  R.  A.  252;  Stetson  v.  City  Bank  of  New 
Orleans,  2  Ohio  St  107,  and  12  Ohio  St  577; 
Life  Association  of  America  v.  Fassett,  102 
HI.  315;  Rodgers  v.  Adriatic  Ins.  Co.,  148  N. 
Y.  34,  42  N.  E.  515;  Hammond  v.  National 
Life  Association  (Sup.)  G9  N.  Y.  Supp.  585, 
and  168  N.  Y.  202,  61  N.  E.  244.  We  are  of 
the  opinion  that  our  own  statutes  referred  to 
were  intended  by  the  Legislature  to  apply 
only  to  our  own  domestic  corporations.  At 
the  same  time  we  are  not  ready  to  concede 
that,  after  the  dissolution  of  a  foreign  cor- 
poration by  the  sovereignty  by  which  it  was 
created,  its  creditors  in  this  state  cannot  In 
some  way,  by  proceedings  in  equity  or  other- 
wise, take  advantage  of  the  former  corporate 
life,  through  our  own  courts,  so  far  as  to 
avail  themselves  of  assets  in  this  state,  and 
we  do  not  now  determine  whether  there  was, 
even  if  there  was,  a  complete  dissolution  of 
the  construction  company  In  New  York  on 
May  4,  1900.  The  present  case  was  beard  by 
the  lower  court  upon  agreed  facts.  Since  it 
was  agreed  that  a  decree  purporting  to  dis- 
solve the  construction  company  was  entered 
in  the  Supreme  Court  of  New  York  on  May 
4,  1900,  the  finding  for  the  plaintiffs  implies 
a  finding  that  the  decree  of  dissolution  was 
void.  The  court  which  entered  it  was  a  court 
of  general  Jurisdiction;  but  the  dissolution  of 
a  corporation  is  a  peculiar  function,  which 
resides  primarily  In  the '  Legislature,  and  is 
conferred  upon  courts  only  by  explicit  legis- 
lative authority.  Folger  v.  Columbian  In- 
surance Co.,  99  Mass.  267,  96  Am.  Dec  747. 
Therefore  the  decree  of  dissolution  was  void, 
unless  jurisdiction  to  enter  it  had  been  con- 
ferred upon  the  Supreme  Court  of  New  York 
by  some  statute  law  of  that  state.  Therefore 
It  was  a  question  of  fact  for  the  lower  court 
In  the  present  case  whether  jurisdiction-  to 
dissolve  the  construction  company  had  been 
given  to  the  New  York  court  by  a  statute  of 
that  state.  The  agreed  statement  of  facts  does 
not  contain  a  clause  that  the  court  may  draw 
Inferences  of  fact  from  the  f acts  and  evidence 
stated,  and  therefore  neither  the  inferior  court 
in  the  first  instance,  not  this  court  upon  the 
appeal,  had  or  has  the  right  to  found  its  judg- 
ment upon  any  disputable  inferences  of  fact 
Old  Colony   Railroad  v.   Wilder,  137   Mass. 
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536,  588;  Gallagher  v.  Hathaway  Mfg.  Co.,  169 
Mass.  578,  48  N.  E.  844.  Unless  upon  the 
(acts  stated,  "with  the  inevitable  inferences, 
or,  in  other  words,  such  inferences  as  the  law 
draws  from  them,"  Jurisdiction  to  dissolve  the 
corporation  -appeared,  neither  the  Inferior 
court  nor  this  court  can  infer  such  Jurisdic- 
tion, nor  find  that  the  construction  company 
was  in  fact  dissolved.  It  is  not  an  inevitable 
inference  which  the  law  draws  conclusively 
from  the  entry  of  a  judgment  by  a  court  of 
general  Jurisdiction  that  the  court  which  en- 
tered it  had  jurisdiction  of  the  cause,  or  to 
give  all  the  relief  which  by  Its  decree  It  pur- 
ported to  give.  Nor  is  there  any  presumption 
in  Massachusetts  that  the  statutes  of  New 
York  give  power  to  any  court  of  New  York  to 
dissolve  a  corporation.  See  Kelley  v.  Kelley, 
161  Mass.  Ill,  112,  86  N.  B.  837,  25  L.  R.  A. 
806,  42  Am.  St.  Rep.  380.  Therefore  the  pre- 
cise question  Is  whether  it  was  an  Inevitable 
inference  from  the  agreed  facta  that  the  New 
York  court  had  jurisdiction  to  decree  a  dis- 
solution of  the  corporation  on  May  4,  1800, 
and  then  did  make  a  decree,  not  only  pur- 
porting to  dissolve  the  construction  company, 
but  which  in  law  and  fact  actually  then  ex- 
tinguished totally  its  life.  In  our  opinion  no 
such  inevitable  Inference  Is  drawn  by  the  law 
from  the  facts  stated,  and  therefore  neither 
the  lower  court,  nor  this  court  upon  the  ap- 
peal, was  precluded  from  finding  that  the 
judgment  entered  against  the  construction 
company  after  the  date  of  the  decree  purport- 
ing to  dissolve  it  was  a  valid  judgment 
Judgment  for  plaintiff  affirmed. 


(186  Man.  576) 

DOLAN  v.  BOOTT  COTTON  MILLS. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.     May  19,  1904.) 

TRIAL— LIST  OF  JUBT.  CASES— NOTICE-^TIME  FOB 
FILING— EXTENSION— MASTEB  AND  SERVANT- 
DEFECTIVE  MACHINERY — UNCOVERED  GEABINS 
— CUSTOM  IN  OTHER  HILLS—  ADMISSIBILITY  OF 
EVIDENCE  —  NEGLIGENCE— INADEQUATE  IN- 
STRUCTIONS TO  SERVANT  —  SUFFICIENCY  OF 
EVIDENCE. 

1.  Under  Rev.  Laws,  c.  178,  8  56,  providing 
that  a  case  may  be  entered  on  the  list  of  those 
to  be  tried  by  jury  within  such  time  after  the 
parties  are  at  issue  as  the  court  may  by  general 
or  special  order  direct,  and  rule  18  of  the  su- 
perior court,  providing  that  notice  of  a  desire 
for  a  jury  trial  shall  be  filed  not  later  than  10 
days  after  the  time  allowed  for  filing  the  answer 
or  plea,  unless  the  court  by  special  order  shall 
extend  the  time,  it  is  within  the  power  of  the 
court  to  make  such  special  order,  though  the 
time  prescribed  by  the  general  order  has  already 
expired. 

2.  In  a  servant's  action  for  injuries  from  the 
uncovered  gearing  of  a  machine,  in  which  it 
was  undisputed  that  such  gearing  was  some- 
times covered  and  sometimes  uncovered  on  dif- 
ferent machines,  'and  that  the  defendant  had 
other  machines  of  the  same  kind  on  which  it 
•was  covered,  it  was  "within  the  discretion  of 
the  trial  court  to  exclude  a  question  put  by  de- 
fendant to  Its  overseer  as  to  whether  he  knew 
what  the  fact  was  about  gears  of  this  kind  in 
different  mills  being  operated  without  covers: 
there  being  nothing  to  show  that  the  witness* 

70  N.E.-C5 


knowledge  extended  further  than  his  observance 
of  the  practice  in  particular  mills. 

3.  Evidence  in  an  action  by  a  servant  for  in- 
juries from  the  uncovered  gearing  of  a  machine 
held  to  sustain  a  finding  of  the  master's  negli- 
gence in  failing  to  give  sufficient  instructions, 
and  in  giving  misleading  instructions. 

Exceptions  from  Superior  Court,  Middlesex 
County;  John  A.  Aiken,  Judge. 

Action  by  one  Dolan,  an  infant,  by  her  next 
friend,  against  the  Boott  Cotton  Mills.  Ver- 
dict for  plaintiff,  and  defendant  excepts.  Ex- 
ceptions overruled. 

Francis  W.  Qua,  for  plaintiff.  P.  E.  Dun- 
bar, for  defendant 

KNOWLTON,  O.  3.  The  question  raised 
by  tbe  first  bill  of  exceptions  Is  whether  it 
was  In  the  power  of  the  court,  under  Rev. 
Laws,  c.  173,  i  56,  and  rule  18  of  the  superior 
court  after  the  expiration  of  10  days  from 
the  filing  of  the  answer,  to  make  a  special 
order  permitting  the  plaintiff  to"  put  the  case 
on  the  list  of  cases  to  be  tried  by  a  Jury.  That 
part  of  the  statute  which  is  applicable  al- 
lows the  entry  of  an  action  upon  this  list 
"within  such  time  after  the  parties  are  at 
issue  as  the  court  may  by  general  or  special 
order  direct"  The  general  order  of  the  su- 
perior court  is  found  in  rule  18  of  the  com- 
mon-law rules,  which  provides  that  notice  of 
a  desire  for  a  trial  by  jury  shall  be  filed  "not 
later  than  ten  days  after  tbe  time  allowed  for 
filing  the  answer  or  plea,  *  *  •  unless 
the  court  by  special  order  shall  extend  the 
time."  It  is  plain  that  the  statute  contem- 
plates the  making  of  a  general  order  by  the 
court  with  power  to  make  a  special  order  in 
any  particular  case,  as  well  after  the  expira- 
tion of  .the  time  prescribed  by  tbe  general  or- 
der as  before  it  Indeed,  if  tbe  time  prescrib- 
ed by  the  general  order  had  not  expired,  there 
would  ordinarily  be  no  need  of  a  special  or- 
der. Unless  tbe  court  by  this  rule  has  lim- 
ited the  power  given  it  by  tbe  statute,  the 
special  order  referred  to  In  the  rule  must  be 
held  to  include  authority  to  extend  the  time 
after  its  expiration  as  well  as  before.  While 
there  Is  force  in  the  argument  that  the  word 
"extend,"  used  in  reference  to  a  period  of 
time,  seems  to  imply  the  existence  of  an  un- 
expired portion  of  the  period,  there  are  other 
opposing  considerations  applicable  to  this 
case  which  we  deem  of  more  weight  In  the 
first  place,  the  court  would  hardly  be  expect- 
ed, by  a  rule  in  regard  to  procedure,  to  de- 
prive itself  of  power  conferred  by  the  statute 
to  give  relief  from  accidents,  and  to  permit 
the  correction  of  mistakes.  Whether  it  would 
have  constitutional  authority  to  do  so,  in  a 
matter  relating  to  tbe  right  of  trial  by  jury, 
is  a  question  which  we  need  not  now  con- 
sider. Under  this  statute,  the  rule  of  the 
court  at  that  time  being  expressed  in  lan- 
guage different  from  the  present  rule,  this 
court  said  in  Bailey  v.  Joy,  132  Mass.  356,  that 
it  was  within  the  discretion  of  the  court  after 
the  expiration  of  10  days  to  refuse  a  motion 
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for  a  trial  by  jury,  and  plainly  implied  that  it 
was  within  the  power  of  the  court  to  allow  it 
The  case  of  Cleverly  v.  O'Connell,  156  Mass. 
88,  90  N.  E.  88,  arose  when  the  twenty-sec- 
ond common-law  rule  of  the  superior  court, 
of  the  edition  of  1886,  was  in  force,  which  ends 
with  the  words  "unless  the  court  shall  by  spe- 
cial order  restrict  or  extend  the  time."  These 
words  are  certainly  as  favorable  to  the  de- 
fendant's contention  as  those  of  the  present 
rule.  In  that  case  Chief  Justice  Field  said  In 
the  opinion:  "After  the  time  provided  for  fil- 
ing such  a  notice  by  the  general  rule  of  the 
court  has  elapsed,  it  is  In  the  discretion  of  the 
court  *  *  *  to  grant  or  deny  to  any  party 
the  right  to  file  the  notice  required  by  the 
statute."  Tills  language  was  not  necessary 
to  the  decision,  and  may  be  regarded  as  a 
dictum.  But  the  case  of  Haynes  v.  Saunders, 
11  Cush.  537,  Is  a  direct  adjudication  involv- 
ing the  meaning  of  the  word  "extend"  In  a 
statute,  which  in  this  particular  Is  almost 
Identical  with  the  rule  of  court  before  us.  It 
was  held  that  the  court  had  power  to  allow 
the  filing  of  an  affidavit  of  merits  upon  a  mo- 
tion made  after  the  expiration  of  the  pre- 
scribed time,  the  statute  giving  express  au- 
thority to  extend  the  time.  The  statute  in 
regard  to  the  filing  of  exceptions  and  giving 
of  notice  to  counsel  (Rev.  Laws,  c.  173,  §  106) 
is  materially  different  Its  intended  effect  Is 
that  on  the  expiration  of  the  prescribed  time 
the  parties  shall  know  definitely  whether  the 
decision  excepted  to  stands,  or  whether  it  is 
subject  to  revision  by  a  higher  court  Bar- 
stow  v.  Marsh,  4  Gray,  165;  Com.  v.  Green- 
law, 119  Mass.  208;  Conway  v.  Callahan,  121 
Mass.  165;  Purcell  v.  Boston,  Halifax,  etc., 
Steamship  Company  Line,  151  Mass.  158,  23 
N.  E.  834.  We  are  of  opinton  that  it  was 
within  the  discretion-  of  the  court  to  make  the 
order  permitting  a  trial  by  jury. 

The  exceptions  taken  at  the  trial  present 
first,  a  question  of  evidence.  The  plaintiff  was 
Injured  by  having  her  fingers  caught  in  the 
gearing  of  a  fly  frame— a  kind  of  spinning 
machine  in  the  defendant's  cotton  mill.  This 
gearing  was  uncovered.  One  Rice,  a  witness 
called  by  the  defendant  testified  that  he  bad 
been  an  overseer  of  carding  in  the  defendant's 
mills  for  19  years.  This  question  was  put  to 
him  by  the  defendant:  "I  will  ask  you,  Mr. 
Rice.  If  you  know  what  the  fact  is  about 
gears  of  this  kind,  in  different  mills,  being 
operated  without  these  covers."  On  objec- 
tion of  the  plaintiff,  and  subject  to  the  de- 
fendant's exception,  the  witness  was  not  per- 
mitted to  answer.  On  the  question  whether 
the  use  of  a  particular  machine  or  appliance 
by  a  defendant  is  negligent  a  Jury  may  prop- 
erly consider  all  facts  that  throw  light  upon 
it  The  possibility  and  the  ease  or  difficulty 
of  procuring  something  different  which  is 
safer  and  better  are  important  facts  bearing 
upon  it  That  something  safer  has  been  In- 
vented and  is  in  common  use  is  ordinarily  a 
fact  of  considerable  significance.  Evidence 
of  this  kind  Is  often  received  In  such  cases. 


Wheeler  t.  Wason  Manufacturing  Company, 
135  Mass.  294;  Myers  v.  Hudson  Iron  Com- 
pany, 150  Mass.  12S,  22  N.  E.  631,  15  Am. 
St  Rep.  176;  Veginan  v.  Morse,  160  Mass. 
143,  35  N.  E.  451;  McCarthy  v.  Boston  Duck 
Company,  165  Mass.  165,  42  N.  E.  568;  Mc- 
Mahon  v.  McHale,  174  Mass.  320-325,  54  N. 
E.  854.  On  the  other  band,  there  is  danger 
that  the  introduction  of  such  evidence  will 
lead  to  collateral  Inquiries  which  will  be- 
cloud the  main  Issue.  For  this  reason,  much 
is  properly  left  to  the  discretion  of  the  pre- 
siding judge  in  determining  when  It  Is  best 
to  receive  such  evidence.  Veginan  v.  Morse, 
ubl  supra;  McCarthy  v.  Boston  Duck  Com- 
pany, 105  Mass.  165-169,  42  N.  E.  568;  Ford 
v.  Mt.  Tom  Sulphite  Company,  172  Mass.  544- 
546,  52  N.  B.  1065,  48  L.  R.  A.  96,  Espe- 
cially is  this  so  if  the  question  relates  to  the 
methods  of  particular  persons  or  in  particular 
places.  McCarthy  v.  Boston  Duck  Company, 
ubl  supra.  It  is  also  to  be  noted  that  the 
'methods  adopted  by  certain  persons  or  In 
certain  places,  or  even  the  common  usage  of 
a  small  class  of  persons  engaged  in  a  par- 
ticular business,  is  not  to  be  made  a  standard 
by  which  the  defendant's  conduct  is  to  be 
judged  in  reference  to  care.  Veginan  v. 
Morse,  160  Mass.  143-148,  35  N.  E.  451;  Ford 
v.  Mt.  Tom  Sulphite  Company,  172  Mass.  544- 
546,  52  N.  B.  1065,  48  L.  R.  A  96.  In  Hill  v. 
Winsor,  118  Mass.  251-259,  Mr.  Justice  Colt 
said  in  the  opinion:  "There  is  no  rule  of  law 
which  exempts  one  from  the  consequences 
of  his  negligent  conduct  upon  proof  that  he 
proceeded  in  the  usual  manner,  and  took  the 
usual  course  pursued  by  parties  similarly  sit- 
uated, although  he  was  without  notice  that 
he  could  not  safely  do  so.  The  defendants 
cannot  protect  themselves  by  proving  the 
careless  practices  of  others,"  etc  It  Is  con- 
ceivable that  the  persons  engaged  in  a  cer- 
tain business,  comprising  but  a  small  class 
working  in  a  narrow  range,  may  have  adopted 
generally  a  method  which  ordinary  persons, 
of  different  callings  and  with  a  broader  view, 
would  generally  condemn  as  careless.  Such 
a  method  Is  not  the  standard  by  which  one  is 
to  be  judged,  although,  if  it  can  easily  be 
proved,  it  Is  competent  evidence  for  a  Jury, 
in  some  kinds  of  cases,  on  the  question 
whether  he  exercised  due  care. 

In  actions  against  towns  for  accidents  upon 
highways,  and  in  other  similar  cases,  such  evi- 
dence is  excluded,  chiefly  because  it  relates 
to  methods  of  dealing  with  external  condi- 
tions which  differ  greatly  in  different  cases, 
and  which  cannot  be  understood  without  open- 
ing unprofitable  collateral  inquiries.  Perhaps 
another  reason  for  its  exclusion  in  the  early 
cases  was  that,  under  the  law  prior  to  St. 
1877,  p.  630,  c.  234,  the  liability  of  cities  and 
towns  depended  upon  a  failure  to  maintain 
the  way  at  a  required  standard  of  safety, 
rather  than  upon  a  failure  .to  use  reasonable 
care  and  diligence.  Hinckley  v.  Barnstable. 
109  Mass.  126;  Bailey  v.  New  Haven  & 
Northampton  Company,  107  Mass.  496;    Cra- 
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ven  v.  Mayers,  165  Mass.  271,  42  N.  D.  1131. 
In  the  present  case  it  appeared  as  an  undis- 
puted fact  that  upon  different  machines  this 
gearing  was  sometimes  covered  and  some- 
times uncovered,  and  that  the  defendant  had 
other  machines  of  the  same  kind  on  which  It 
was  covered.  So  far  as  appears,  an  answer 
to  the  question  would  have  added  nothing  to 
the  facts  which  were  not  In  controversy.  At 
all  events,  there  Is  nothing  to  show  that  the 
knowledge  of  the  witness  extended  further 
than  his  observation  of  the  practice  in  certain 
particular  mills,  and  the  ruling  falls  within 
the  decision  in  McCarthy  v.  Boston  Duck 
Company,  165  Mass.  165-169,  42  N.  B.  568, 
and  other  similar  cases,  In  which  the  ex- 
clusion of  such  questions  was  held  to  be  with- 
in the  discretion  of  the  presiding  Judge. 

There  was  evidence  that  the  defendant  was 
negligent  in  failing  to  give  the  plaintiff  suffi- 
cient instructions,  and  in  giving  her  mislead- 
ing Instructions.  The  plaintiff  was  a  girl  14 
years  of  age,  who  had  Just  begun  to  work  in 
the  defendant's  mill  as  a  bobbin  girl.  She 
bad  never  before  worked  outside  of  her  home, 
and  she  had  no  knowledge  of  machinery. 
She  worked  three  weeks  upon  a  machine,  and 
It  hod  been  a  part  of  her  duty  to  clean  the 
machine.  The  gearing  on  this  machine  was 
covered.  She  was  then  taken  to  another  room, 
and  put  to  work  under  another  girl  upon  a 
machine  like  the  first,  except  that  the  part  of 
the  gearing  by  which  she  was  injured  was 
left  uncovered  There  was  evidence  that  she 
was  told  to  clean  this  machine,  without  be- 
ing given  any  instructions  or  warning  as  to 
this  part  of  the  gearing.  After  she  had  work- 
ed upon  it  three  days,  the  accident  happened 
The  evidence  tended  to  show  that  it  was  not 
safe  to  clean  this  part  of  the  gearing  on  this 
machine  when  it  was  in  motion,  and  that  the 
girl  in  charge  of  it,  under  whom  the  plaintiff 
was  working,  bad  been  accustomed  to  stop 
the  machine  and  clean  this  part  herself.  The 
plaintiff's  testimony  tended  to  show  that, 
under  the  directions  given  her,  she  supposed, 
and  was  warranted  in  supposing,  that  it  was 
her  duty  to  clean  this  gearing,  as  well  as 
other  parts  of  the  machine,  while  it  was  in 
motion.  The  Judge  rightly  declined  to  rule 
that  there  was  no  evidence  to  warrant  a  ver- 
dict for  the  plaintiff.  The  other  requests  for 
instructions,  so  far  as  they  correctly  state 
propositions  of  law,  were  sufficiently  covered 
by  the  charge. 

Exceptions  overruled. 


(166  Mass.  491) 

GORDON  v.  KICHABDSON. 

(Supreme   Judicial   Court  of   Massachusetts. 

Suffolk.    May  17,  1904.) 

XBASES— RELIEF  FBOlf  FORFEITURE— FAILURE  TO 
FAT  TAXES— APPEAL. 

1.  While  relief  may  be  had  from  forfeiture  of 
m  lessee's  estate  for  failure  to  pay  rent,  relief 


itt 
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will  not  be  granted  from  forfeiture  for  breach 
of  covenant  to  pay  taxes,  where  the  landlord's 
estate  has  been  sold  to  pay  the  tax;  at  least, 
where  accident  or  mistake  on  the  lessee's  part 
is  not  shown. 

2.  On  appeal  from  a  decree  dismissing  the  bill, 
there  being  no  statement  of  facts  found  or  rul- 
ings made,  the  decree,  so  far  as  it  involves  mat- 
ters of  fact,  will  stand,  unless  it  appears  by  the 
evidence,  allowing  for  the  court's  right  to  dis- 
credit testimony,  to  be  clearly  erroneous. 

3.  One  bringing  suit  in  equity  for  relief  from 
a  forfeiture  at  law  may  not  claim  there  was  no 
forfeiture  at  law. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty- 

Suit  by  Albert  L.  Gordon  against  Alice 
G.  Richardson.  Bill  dismissed,  and  plain- 
tiff appeals.    Affirmed. 

Chas.  R.  Darling,  for  appellant  Harvey 
N.  Shepard,  for  respondent. 

LORING,  J.  The  ground  on  which  a  ten- 
ant gets  relief  in  equity  from  the  forfeiture 
of  his  estate  for  a  failure  to  pay  rent  is  that 
in  equity  the  landlord's  right  of  re-entry  is 
given  as  security  for  the  payment  of  the 
rent,  and  on  the  rent  being  paid  the  very 
thing  is  done  for  which  the  security  was 
given;  and,  although  the  payment  in  that 
case  is  made  after  it  is  due,  on  Interest  be- 
ing paid  compensation  is  made  for  the  de- 
lay in  performance,  and  on  compensation 
being  made  relief  is  given.  Peachy  v.  Som- 
erset, 1  Stra.  447;  Hill  v.  Barclay,  16  Ves. 
402,  and  18  Ves.  56;  .Reynolds  v.  Pitt,  19 
Ves.  134;  Howard  v.  Fanshawe  [1895]  2  Oh. 
5S9.  The  Massachusetts  cases  are  Atkins  v. 
Chilson,  11  Mete.  112;  Sanborn  v.  Wood- 
man, 5  Cush.  36.  See,  also,  In  this  connec- 
tion, Stone  v.  Sills,  9  Cush.  95;  Hancock  v. 
Carlton,  6  Gray,  39,  explained  In  Mactler  v. 
Osborn,  146  Mass.  399,  402,  15  N.  E.  641,  4 
Am.  St.  Rep.  323. 

But  that  does  not  cover  the  case  before 
us.  In  this  case  the  defendant  entered  for 
breach  of  the  covenant  to  pay  taxes,  as  well 
as  for  breach  of  the  covenant  to  pay  rent. 
When  be  exercised  his  right  of  re-entry  in 
September,  1902,  not  only  was  the  tax  for 
1900  not  paid,  but  the  estate  of  the  defend- 
ant had  been  sold  because  of  the  plaintiff's 
failure  to  pay  this  tax  as  he  had  agreed  to 
do.  The  defendant's  estate  had  been  sold 
to  pay  this  tax  in  the  June  preceding  the 
September  when  the  defendant  entered  on 
the  estate.  The  thing  here  in  question  se- 
cured by  the  right  of  re-entry  not  only  has 
not  been  performed,  but  it  cannot  now  be 
performed.  The  tax  for  1900  has  been  paid, 
and  no  longer  can  be  paid  by  the  plaintiff. 
The  tax  was  paid  to  the  collector  by  the  ap- 
plication thereto  of  the  proceeds  of  the  tax 
sale.  There  Is  a  right  to  redeem  this  tax 
title,  but  the  tax  has  been  paid,  and  the 
thing  secured  by  the  landlord's  right  of  re- 
entry can  no  longer  be  performed  by  the 
tenant  By  the  very  terms  of  the  covenant 
secured  by  the  forfeiture,  any  performance 
of  it  is  at  an  end,  and  that  la  the  end  of 
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the  plaintiff's  application  for  relief  from  the 
forfeiture  in  the  case  at  bar. 

Moreover,  if  It  were  permissible  to  look 
beyond  the  terms  of  the  covenant  here  in 
question  to  what  might  be  termed  its  true 
nature  and  substance,  tbe  plaintiff  would 
gain  nothing.  If  you  look  behind  its  terms, 
the  real  substance  and  nature  of  a  covenant 
to  pay  taxes  assessed  on  the  demised  prem- 
ises is  to  protect  and  hold  harmless  the  land- 
lord's estate.  When  the  breach  of  the  cov- 
enant has  reached  the  stage  where  the  land- 
lord's estate  is  sold  to  pay  the  taxes  which 
the  tenant  should  have  paid,  where  the  stage 
has  been  reached  that  through  the  default 
of  the  tenant  a  paramount  outstanding  title 
has  come  into  existence,  we  have  a  breach 
of  covenant  for  which  the  plaintiff  fails  to 
show  that  compensation  can  be  made.  We 
have  a  breach  of  a  covenant,  like  the  breach 
of.  a  covenant  to  insure  or  repair,  where  eq- 
.  nlty  does  not  ordinarily  grant  relief  against 
forfeiture  of  the  tenant's  estate.  Mactier  v. 
Osborn,  146  Mass.  399,  402,  15  N.  E.  641,  4 
Am.  St.  Rep.  823.  Hill  v.  Barclay,  16  Yes. 
402,  and  18  Ves.  56  (overruling  Lord  Er- 
sklne's  opinion  in  Sanders  v.  Pope,  12  Yes. 
282,  which  never  went  to  decree,  page  294); 
Reynolds  v.  Pitt,  19  Ves.  134;  Bracebrldge 
v.  Buckley,  2  Price,  200;  Green  v.  Bridges, 
4  Sim.  96.  Lord  Ersklne's  opinion  in  San- 
ders v.  Pope  was  in  effect  that  the  forfeiture 
of  a  leasehold  estate  for  breach  of  a  collat- 
eral covenant  stood  on  the  same  ground  at 
common  law  as  that  on  which  the  forfeiture 
of  a  bond  stands  under  St.  8  &  9  Wm.  Ill, 
c.  11,  §  8,  which  (as  Baron  Farke  said  in 
Beckham  v.  Drake,  2  H.  L.  579,  629)  "in 
effect  makes  the  bond  a  security  only  for 
the  damages  really  sustained."  But  that 
view  did  not  prevail.  It  is  settled  that  in 
case  of  waste  (Peachy  v.  Somerset,  1  Stra. 
447),  in  case  of  a  breach  of  a  covenant  to 
make  repairs  (Hill  v.  Barclay,  16  Ves.  402, 
and  18  Yes.  56;  Bracebrldge  v.  Bnckley,  2 
Price,  200),  and  in  case  of  the  breach  of  a 
covenant  to  Insure  (Reynolds  v.  Pitt,  19  Ves. 
134;  Green  v.  Bridges,  4  Sim.  96),  it  being 
Impossible  for  the  tenant  to  show  affirma- 
tively that  compensation  can  be  made,  re- 
lief ordinarily  will  not  be  given.  It  was  this 
which  C.  Allen,  J.,  had  In  mind  in  Lundin 
v.  Schoeffel,  167  Mass.  465,  469,  45  N.  E. 
933,  when  he  said  of  the  case  then  before 
the  court  that  It  "was  not  like  a  case  where 
the  omission  caused  a  present  Injury  or  in- 
crease of  risk  to  the  lessors,  as  in  the  case 
of  waste,  nonrepair,  or  noninsurance."  The 
lack  of  recent  cases  in  England  is  owing  to 
the  fact  that  relief  is  given  by  statute  in 
case  of  covenants  other  than  the  covenant 
to  pay  rent.  St.  22  &  23  Vict.  c.  35,  I  4,  au- 
thorized relief  in  case  of  the  breach  of  a 
covenant  to  insure,  and  St.  44  &  45  Vict.  c. 
41,  |  14,  in  case  of  all  other  covenants  ex- 
cept the  covenant  to  pay  rent  (see  clause  8 
of  section  14),  in  case  of  which  a  bill  must 
be  brought  within  six  months  from  the  ex- 


ecution putting  the  landlord  in  possession, 
by  force  of  St.  4  Geo.  II,  c.  28.  It  is  settled 
that,  if  a  bill  is  brought  within  the  time  al- 
lowed for  relief  against  a  forfeiture  for 
breach  of  a  covenant  to  pay  rent,  the  relief 
is  given  at  common  law.  Howard  v.  Fan- 
sbawe  [1895]  2  Ch.  589;  Stanhope  v.  Ha- 
worth,  3  1.  LB.  34.  As  to  the  purpose,  of 
St  4  Geo.  II,  c.  28,  see  Lord  Mansfield  in 
Doe  v.  Lewis,  1  Burr.  614,  619,  and  Wigram, 
Y.  0.,  in  Bowser  v.  Oolby,  1  Hare,  109,  125. 

From  what  has  been  said,  it  is  apparent 
that  we  are  not  prepared  to  go  so  far  as  tbe 
Court  of  Appeals  went  in  its  opinion  in 
Giles  v.  Austin,  62  N.  T.  486,  493.  The  facts 
in  tbat  case  are  stated  in  6  Jones  &  S.  215, 
and  it  appears  that  the  failure  to  pay  the 
taxes  in  that  case  was  through  accident  and 
mistake. 

There  is,  however,  jurisdiction  to  relieve 
against  a  forfeiture  for  breach  of  collateral 
covenants,  if  the  breach  came  through  acci- 
dent or  mistake.  This  was  established  in 
this  commonwealth  in  Mactier  v.  Osborn. 
146  Moss.  399,  15  N.  E.  641,  4  Am.  St  Rep. 
323,  following  the  suggestion  of  Lord  Eldon 
In  Hill  v.  Barclay,  IS  Yes.  56,  62,  affirmed 
in  Bamford  v.  Creasy,  3  Gift.  675,  680,  and 
Bargent  v.  Thomson,  4  Gift.  473.  If  it  be 
assumed  in  favor  of  the  plaintiff  that  he 
could  have  relief  here  on  proving  that  it 
was  through  an  accident  or  a  mistake  on 
his  part  that  the  nonpayment  of  the  1900 
taxes  went  to  a  sale,  the  decree  must  be 
affirmed.  The  case  comes  here  by  appeal 
from  a  decree  dismissing  the  bill.  The  evi- 
dence is  before  us,  but  there  is  no  statement 
of  facts  found  or  of  rulings  made.  The  de- 
cree, so  far  as  it  involves  matters  of  fact 
is  to  stand,  unless  it  appears  by  the  evidence 
to  be  clearly  erroneous.  Brown  v.  Brown, 
174  Mass.  197,  54  N.  E.  522,  75  Am.  St  Rep. 
303;  Dickinson  v.  Todd,  172  Mass.  184,  51 
N.  E.  976;  Edwards-Hall  Co.  v.  Dresser.  16S 
Mass.  136,  46  N.  E.  420;  Lundin  ▼.  Schoef- 
fel, 167  Mass.  165,  45  N.  B.  933.  See,  also. 
Blossom  v.  Negus,  182  Mass.  515,  65  N.  E. 
846.  It  is  enough  that  the  presiding  Judge 
who  saw  the  plaintiff  on  the  stand  may  not 
have  given  credit  to  the  excuse  which  he 
made,  namely,  that  the  sale  for  the  1900 
tax  was  made  earlier  than  usual.  So  far  as 
the  case  depends  upon  a  finding  of  fact  the 
decree  must  be  affirmed. 

We  have  not  considered  the  plaintiff's  ar- 
gument that  there  was  no  forfeiture  of  the 
lease.  We  are  of  opinion  that  in  a  bill  in 
equity  to  be  relieved  from  a  forfeiture  at 
law,  it  is  not  open  to  him  to  make  the  con- 
tention tbat  there  is  no  forfeiture  at  law. 
Such  a  case  comes  within  Pitkin  v.  Spring- 
field, 112  Mass.  309,  in  which  it  was  held 
that  in  a  petition  for  compensation  for  land 
taken,  it  was  not  open  to  contend  that  the 
statute  providing  for  the  taking  was  uncon- 
stitutional, or  that  the  taking  was  Invalid. 
See,  also,  in  this  connection,  Smith  v.  Val- 
ence, 1  Rep.  Ch.  90.    The  case  of  Boston  tt 
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Maine  Railroad  v.  Graham,  179  Mass.  62,  60 
N.  E.  405,  stands  on  Its  special  circumstances. 
Whether  the  plaintiff  could  have  attacked  the 
forfeiture  at  law  and  filed  this  bill  in  case  he 
was  unsuccessful  at  law  (see  Moore  v.  San- 
ford,  151  Mass.  285,  24  N.  B.  323,  ILR.1 
151),  or  must  in  such  a  case  make  his  elec- 
tion in  the  first  instance,  it  ia  not  necessary 
to  consider. 
Decree  affirmed. 


(186  Man.  633) 

DONOVAN  v.  LYNN  ft  B.  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  18,  1904.) 

STREET  BAILBOADS— INJUBT  AT  CROSSING — CON- 
TBIBTJTOEY  NEGLIGENCE. 

1.  Where  the  street  car  by  which  plaintiff  was 
Injured  was  well  lighted,  so  it  could  be  seen  150 
to  300  feet,  and  was  only  10  feet  away  when  she 
stepped  on  the  track,  and  made  sufficient  noise 
in  the  setting  of  brakes  to  attract  attention,  she 
was  guilty  of  contributory  negligence,  barring 
recovery  for  her  injury. 

Exceptions  from  Superior  Court,  Suffolk 
County;   Henry  N.  Sheldon,  Judge. 

Action  by  one  Donovan  against  the  Lynn 
&  Boston  Railroad  Company.  To  a  ruling 
that  plaintiff  could  not  recover,  and  a  direc- 
tion of  a  verdict  for  defendant,  plaintiff  ex- 
cepts.   Exceptions  overruled. 

Michael  F.  Phelan  and  Edward  E.  Rear- 
don,  for  plaintiff.  Henry  F.  Hurlbut  and 
Damon  E.'  Hall,  for  defendant 

MORTON,  J.  This  is  an  action  of  tort  to 
recover  for  personal  injuries  caused  by  the 
plaintiff's  being  struck  by  one  of  the  defend- 
ant's cars  as  she  was  crossing  Chelsea  street, 
In  Charlestown,  on  the  evening  of  July  8, 
1800.  At  the  close  of  the  plaintiff's  evi- 
dence, the  court  ruled  that  she  could  not  re- 
cover, and  directed  a  verdict  for  the  defend- 
ant. The  case  is  here  on  the  plaintiff's  ex- 
ceptions to  this  ruling  and  direction. 

We  think  that  the  ruling  was  right,  and 
that  the  plaintiff  was  not  in  the  exercise  ot 
due  care.  The  accident  happened  at  about 
11  o'clock  in  the  evening,  and  the  plaintiff 
was  struck  by  the  car  Just  as  she  was  in  the 
act  of  stepping  onto  the  track.  The  night 
was  misty  and  rainy.  The  plaintiff  lived 
near  by,  and  was  familiar  with  the  street 
and  the  running  of  the  cars.  She  was  on  her 
way  to  a  store  to  purchase  some  meat.  She 
testified  that  as  she  came  to  the  crossing  she 
looked  around,  and  saw  that  a  car  was  Just 
about  as  far  as  Gray  street;  that  she  "Just 
gave  a  look  around,  and  saw  another  car 
coming  from  City  Square,  quite  a  distance 
away,  also  going  towards  Chelsea";  that 
she  "walked  along  the  crossing,  and  •  •  • 
was  struck  by  a  car  coming  along  from 
Chelsea  and  going  towards  City  Square"; 

ItSM  Street  Railroad*,  vol.  44,  Cent  Dig.  »  207, 


that  she  "did  not  see  any  car  coming  from 
Chelsea;  did  not  hear  any  gong  nor  any 
car."  But  the  uncontradicted  testimony  of 
her  own  witnesses  showed  that  the  car 
which  struck  her  was  well  lighted,  and,  not- 
withstanding that  the  night  was  misty  and 
raining,  could  be  seen  from  150  to  300  feet 
away.  It  also  showed  that  the  car  was  only 
10  feet  away  when  she  stepped  onto  the  track, 
and  that  the  noise  made  by  the  motorman  in 
putting  on  the  brakes  was  sufficient  to  at- 
tract attention.  The  distance  from  the  curb- 
ing to  the  track  on  which  she  was  in  the 
act  of  stepping  when  struck  was  17%  feet, 
and  her  own  statement  on  cross-examination 
was  that  she  "stepped  down  onto  the  cross- 
walk and  walked  light  across  on  the  crossing, 
and  was  struck";  that  she  "walked  kind  of 
fast,"  and  all  she  "noticed  was  the  car  which 
the  last  time"  she  "saw  it  was  at  Gray  street, 
and  the  other  car  some  distance  away  from 
me,  coming  out  from  City  Square";  and  that 
she  paid  no  attention  to  anything,  except 
that  she  was  going  to  some  store.  If  she 
looked  as  she  stepped  onto  the  cross-walk,  it 
would  seem  to  have  been  done  so  hastily  and 
carelessly  as  to  give  her  no  Information  as 
to  the  actual  situation  on  which  she  was  jus- 
tified in  relying,  and  she  passed  over  the  dis- 
tance between  the  sidewalk  and  the  track 
on  which  the  car  was  approaching,  and  step- 
ped onto  the  track,  almost  In  front  of  the 
car,  without,  so  far  as  appears,  taking  any 
further  precaution  to  guard  against  accident. 
It  Is  true  that  there  Is  no  absolute  rule  of 
law  that  requires  that  a  person  should  look 
and  listen  before  crossing  an  electric  street 
railway  track.  Robbing  v.  Springfield  St. 
Ry.  Oo.  (Mass.)  42  N.  B.  834.  But  the  cir- 
cumstances may  be  such  that  a  failure  to 
look  or  listen  win  be  conclusive  evidence  of 
a  want  of  due  care. .  Hall  v.  West  End  St. 
Ry.,  168  Mass.  461,  47  N.  B.  124;  Kelly  v. 
Wakefield,  etc.,  St  Ry.,  175  Mass.  331,  56 
N.  E.  285.'  In  the  present  case,  we  think,  as 
already  observed,  that  the  circumstances 
show  that  the  plaintiff  was  not  in  the  exer- 
cise of  due  care. 
Exceptions  overruled. 


(186  Mais.  67) 

McCarthy  v.  peach. 

(Supreme  Judicial   Court  of   Massachusetts. 
Suffolk.    May  20,  1904.) 

EVIDENCE — TELEPHONE     CONVERSATIONS — 
QUESTIONS  FOB  JUBT. 

1.  Testimony  of  a  witness,  who  was  present 
In  the  room  with  plaintiff  while  the  latter  was 
telephoning  to  defendant,  as  to  what  witness 
heard  plaintiff  say  during  the  course  of  the  con- 
versation, was  admissible,  to  show  the  conversa- 
tion, although  the  witness  had  no  personal 
knowledge  as  to  whom  plaintiff  was  talking 
with,  and  did  not  hear  anything  that  defend- 
ant said,  and  did  not  know  that  defendant 
heard  anything  that  plaintiff  said;  plaintiff 
testifying  that  the  conversation  was  with  de- 
fendant 
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2.  In  an  action  on  a  contract,  the  question 
whether  a  certain  telephone  conversation  be- 
tween plaintiff  and  defendant  took  place  as 
alleged,  or  was  fictitious,  was  one  for  the  jury. 

Exceptions  from  Superior  Court,  Suffolk 
County;   Wm.  Cusblng  Walt,  Judge. 

Action  by  Charles  J.  McCarthy  against 
John  Peach.  Verdict  for  plaintiff,  and  de- 
fendant excepted.    Exceptions  overruled. 

Cutler  &  James,  for  plaintiff.  Edwin  0. 
Jenney,  for  defendant. 

MORTON,  J.  This  is  an  action  to  recover 
a  balance  alleged  to  be  due  to  the  plaintiff 
from  the  defendant  for  services  rendered  in 
securing  a  customer  for  an  express  business 
in  Salem.  There  was  a  verdict  for  the  plain- 
tiff, and  the  case  is  here  on  the  defendant's 
exceptions. 

The  only  question  is  whether  a  witness 
was  properly  allowed  to  testify  to  what  he 
heard  the  plaintiff  say  as  a  part  of  an  al- 
leged conversation  with  the  defendant  over 
the  telephone;  the  plaintiff  being  In  Boston, 
nnd  the  defendant  in  Chelsea,  and  the  wit- 
ness being  in  the  presence  and  hearing  of  tbe 
plaintiff.  The  witness  had  no  personal 
knowledge  with  whom  the  plaintiff  was  talk- 
ing, and  did  not  hear  anything  that  was  al- 
leged to  have  been  said  by  the  defendant, 
and  did  not  know  that  the  defendant  heard 
anything  that  the  plaintiff  said.  At  the  ar- 
gument of  the  case  It  was  admitted  by  coun- 
sel for  the  defendant  that  the  plaintiff  tes- 
tified that  the  conversation  was  with  the 
defendant.  We  think  that  the  evidence  was 
rightly  admitted.  The  analogies  furnished 
by  conversations  between  parties  through  an 
interpreter  and  conversations  In  a  loud  tone 
by  one  party  and  a  whisper  by  the  other  are 
not  altogether  complete.  In  such  cases  a 
third  party  who  testifies  to  more  or  less  of 
the  conversation,  as  the  case  may  be,  is 
in  the  presence  of  the  persons  whose  conver- 
sation he  undertakes  to  repeat,  and  there- 
fore has  personal  knowledge  in  respect  to 
the  parties  to  the  conversation,,  though  he 
may  not  have  or  understand  all  that  is  said 
by  the  principals.  In  the  present  case  the 
witness  had  no  personal  knowledge  as  to 
the  identity  of  the  other  party  to  the  alleged 
conversation,  or  that  there  was  any  other 
party,  or,  if  there  was,  that  he  heard  what 
the  plaintiff  purported  to  say  to  him.  It 
is  not  contended  that  the  mere  fact  that  the 
conversation  was  over  a  telephone  rendered 
what  the  witness  testified  to  incompetent 
Lord  Electric  Co.  v.  Morrill,  178  Mass.  304, 
59  N.  E.  807.  The  evidence  that  was  admit- 
ted cannot  be  regarded  as  hearsay  evidence, 
or  declarations  made  by  the  plaintiff  in  his 
own  interest,  simply  because  the  witness  did 
riot  know  of  his  own  knowledge  that  the  oth- 
er party  to  the  alleged  conversation  was  tbe 
defendant,  or  that  there  was  any  other  party, 
or  that  the  defendant  heard  what  purported 
to  be  said  to  him.  If  the  alleged  conversa- 
tion took  place  as  the  plaintiff  testified  that 


It  did,  then  what  the  plaintiff  said  was  ad- 
missible as  a  part  of  It.  Whether  It  did  take 
place  as  alleged,  or  was  fictitious,  was  a 
question  of  fact  for  the  Jury.  It  could  not 
be  ruled,  as  matter  of  law,  that  there  was 
no  evidence  of  a  conversation  between  the 
plaintiff  and  defendant  of  which  what  was 
testified  to  by  the  witness  constituted  a  part. 
See  Miles  v.  Andrews,  153  111.  2G7,  38  N.  E. 
644;  Sullivan  v.  Kuykendall,  82  Ky.  483,  56 
Am.  Rep.  901;  Oskamp  v.  Gadsden,  35  Neb. 
7,  52  N.  W.  7ia  17  L.  R.  A.  440.  37  Am.  St. 
Rep.  428;  Wolfe  v.  Missouri  Pacific  Ry.  Co., 
97  Mo.  473,  11  S.  W.  49,  3  I*  R.  A.  539,  10 
Am.  St.  Rep.  331. 
Exceptions  overruled. 
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CITY  OF  CAMBRIDGE  v.  HANSCOM  et  aL 

(Supreme  Judicial   Court  of  Massachusetts. 

Suffolk.    May  20,  1904.) 

BUBBOOATION— TOBTS  —  INDEMNITY — ENFORCE- 
MENT—CITY  SOLICITORS—  INDEPENDENT  EM- 
PLOYMENT-—COICFENSATIO  N . 

1.  Where  judgments  for  tort  were  obtained 
against  a  city  in  such  a  manner  as  to  give  it  a 
recovery  over  against  a  water  board  represent- 
ing the  commonwealth,  or  against  contractors 
acting  under  contract  with  the  water  board- 
such  contractors  being  the  parties  ultimately 
liable — and  the  commonwealth  paid  the  judg- 
ment, it  was  subrogated  to  the  rights  of  the  city 
against  the  contractors ;  and  the  city  could 
enforce  the  commonwealth's  right  of  subroga- 
tion in  an  action  against  the  contractors  for 
the  use  of  the  commonwealth,  although  the 
judgments  were  never  paid  by  the  city,  bat 
by  the  commonwealth  directly  to  the  judgment 
creditors. 

2.  Where  a  city  solicitor,  receiving  from  the 
city  a  stated  compensation  for  his  services,  but 
being  under  no  obligation  not  to  engage  in  in- 
dividual practice,  was  retained  by  the  com- 
monwealth to  conduct  the  defense  of  a  suit 
against  the  city,  the  defense  of  -  which  was 
assumed  by  the  commonwealth,  and  was  paid 
by  the  commonwealth  for  his  services,  the  city, 
being  under  no  obligation  to  pay  him  for  such 
services,  could  not  maintain  an  action,  on  tbe 
theory  of  subrogation,  to  recover  the  amount 
paid  by  the  commonwealth  for  its  own  use, 
or  for  the  use  of  the  commonwealth,  against 
the  persons  who  were  ultimately  liable  for  the 
amount  of  the  judgment  recovered  in  the  ac- 
tion against  it. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Action  by  the  city  of  Cambridge,  for  the 
benefit  of  the  commonwealth  of  Massachu- 
setts, against  Harvey  A.  A.  Hanscom  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

The  facts  are  that  In  August,  1897,  two 
persons  were  injured  on  a  public  highway 
in  Cambridge,  and  recovered  judgments 
against  the  city  and  against  the  defendants 
in  this  action.  The  judgments  were  enfor- 
ced against  the  city  only,  but  they  -were  so 
obtained  that  payment  was  actually  made 
by  the  commonwealth.  The  defendants  in 
this  case  were  acting  under  contract  with 
the  metropolitan  water  board,  which  em- 
ployed   Mr.    Pevey   to   defend   the   actions 
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brought  against  the  city  on  the  refusal  of 
the  defendants  to  assume  their  defense. 
Mr.  Pevey  at  the  time  was  solicitor  of  the 
city  of  Cambridge,  receiving  for  his  serv- 
ices a  stated  compensation.  In  this  case 
he  was  authorized  to  act,  and  was  directed 
by  one  of  the  Attorney  General's  assistants. 
Other  facts  necessary  to  an  understanding 
of  the  case  sufficiently  appear  in  the  opin- 
ion. 

Geo.  W.  Buck,  for  appellants.  Ralph  A. 
Stewart,  Asst  Atty.  Gen.,  for  appellee. 

HAMMOND,  J.  The  Judgments  against 
the  city  of  Cambridge  established  its  liabil- 
ity, and  there  rested  upon  ■  it  the  doty  of 
paying  them.  If  It  had  paid  them,  then,  up- 
on the  agreed  facts,  it  would  have  bad  a 
right  to  recover  either  against  the  metro- 
politan water  board,  representing  the  com- 
monwealth, or  against  the  defendants.  If  it 
had  proceeded  against  the  defendants,  and 
had  recovered  from  them,  that  would  end 
the  matter,  because  the  latter  bad  no  right 
of  Indemnity  against  any  one.  If  It  had 
proceeded  against  the  water  board,  repre- 
senting the  commonwealth,  then  the  latter, 
upon  paying,  would  have  had  an  action  of 
Indemnity  against  the  defendants,  because, 
as  between  the  defendants  and  the  board, 
the  former  were  ultimately  liable;  and,  un- 
der the  well-established  principles  of  subro- 
gation, the  commonwealth  would  have  been 
subrogated  to  the  rights  of  the  city  against 
the  defendants.  Hart  v.  Western  Railroad, 
18  Mete.  99,  46  Am.  Dec.  719;  Wall  v.  Ma- 
son, 102  Mass.  813,  >316. 

It  is  urged,  however,  by  the  defendants, 
that  the  city  met  with  no  loss,  because  the 
judgments  were  paid,  not  by  It,  but  by  the 
commonwealth.  But  this  manner  of  pay- 
ment can  make  no  difference.  To  hold  that 
the  rights  of  the  commonwealth  were  unfa- 
vorably affected  by  its  payment  of  the  judg- 
ments, instead  of  waiting  for  the  city  to 
pay,  and  then  paying  the  city,  is  to  lose 
sight  of  the  substance  of  the  transaction. 
The  city  of  Oambridge  was  under  the  weight 
of  the  liability  established  by  the  judgments, 
and  was  called  upon  to  discharge  them.  It 
'was -the  duty  of  the  commonwealth  to  re- 
lieve the  city  from  that  load.  The  money 
was  paid  by  it,  not  In  the  discharge  of  any 
duty  due  from  It  to  the  judgment  creditors, 
but  in  the  discharge  of  its  duty  to  indemni- 
fy and  protect  the  city,  and  the  simple  fact 
that  the  payment  was  made  directly  to  the 
judgment  creditors  cannot  make  the  trans- 
action any  the  less  one  of  indemnity.  So 
far,  therefore,  as  respects  the  amount  of 
the  judgments,  the  commonwealth  Is  subro- 
gated to  the  right  of  the  plaintiff  against 
the  defendants. 

But  as  to  the  counsel  fee  of  $1,000  paid 
by  the  commonwealth  to  Mr.  Pevey,  the 
case  Is  different.  It  is  plain,  upon  the  agreed 
facts,  that  the  commonwealth  assumed  the 


defense  of  the  cases,  and  hired  Mr.  Pevey 
as  its  counsel,  and  that  the  above  sum  was 
paid  to  him  as  such,  and  not  as  city  solic- 
itor of  Cambridge.  It  is  true  that  be  was 
the  general  solicitor  of  Cambridge,  which 
paid  him  an  annual  salary,  but  he  was  not 
under  the  exclusive  employ  of  the  city.  He 
had  the  right  to  engage  in  business  outside 
of,  and  in  addition  to,  bis  work  as  city  so- 
licitor, and  such  always  had  been  the  cus- 
tom on  the  part  of  all  those  who  ever  had 
held  the  office.  Under  these  circumstances 
he  was  employed  by  the  commonwealth.  It 
is  the  same  as  though  some  other  person 
than  he  had  been  employed.  .  The  city  of 
Cambridge  never  was  under  any  obligation 
to  him  or  to  anybody  else  to  pay  this  fee. 
This  sum  was  not  nor  was  it  ever  intended 
to  be,  any  part  of  the  money  to  be  paid  by 
the  city  to  him  as  city  solicitor,  and  in  pay- 
ing it  the  commonwealth  discharged  no  ob- 
ligation or  liability  of  the  city.  If  it  be  said 
that,  in  so  far  as  Mr.  Pevey  acted  as  city 
solicitor  in  these  cases,  it  may  be  assumed 
that  a  part  of  his  official  salary  went  to  pay 
for  these  services,  the  answer  Is  that  this 
fee  does  not  cover  what  he  did  as  city  so- 
licitor, but  what  he  did  as  counsel  for  the 
commonwealth,  under  his  employment  as 
such.  Since  the  city  never  paid  this  fee, 
and  never  was  under  any  obligation,  con- 
tingent or  absolute,  to  pay  it,  the  doctrine 
of  subrogation  Is  not  applicable,  and  the 
city  cannot  maintain  an  action  to  recover 
it  for  its  own  use,  or  for  that  of  any  other 
party.  "There  can  be  no  subrogation  un- 
less there  Is  something  to  be  subrogated  to." 
Morton,  J„  in  Skinner  v.  Tirrell,  159  Mass. 
474,  84  N.  E.  692,  21  L.  R.  A.  673,  38  Am. 
St  Rep.  447. 

Judgment  reversed  and  case  remanded  to 
superior  court,  with  instructions  to  enter 
judgment  only  for  the  amounts  paid  on  the 
judgments,  with  interest 


(186  Mass.  31) 
TAFT  v.  SMITH  et  a). 
(Supreme   Judicial   Court   of   Massachusetts. 
Franklin.     May  20,  1904.) 

trusts — management  ok  thust  estate-^reus- 

tbe's    good    faitii— sound    discretion— 

wrojjgfcl  act— resulting  loss. 

1.  A  trustee,  in  making  investments,  and  in 
the  general  management  of  the  trust  is  held 
only  to  good  faith  and  sound  discretion,  and 
is  not  liable  for  the  consequences  of  an  error 
in  judgment  unless  the  error  is  such  as  to  show 
either  that  he  acted  in  bad  faith,  or  failed  to 
exercise  sound  discretion. 

2.  Whether  a  trustee,  in  making  an  invest- 
ment of  the  trust  fund,  acted  in  good  faith  and 
exercised  sound  discretion,  must  be  determin- 
ed with  reference  to  the  situation  at  the  time 
the  investment  was  made,  and  not  in  the  light 
of  subsequent  events  which  could  not  have  been 
reasonably  anticipated. 

3.  A  trustee  held  a  farm  subject  to  a  mort- 
gage of  $1,300.  By  order  of  the  probate  court 
it  was  sold  for  $4,300,  including  the  first  mort- 
gage.   The  purchaser  paid  the  trustee  $1,000  in 
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cash  and  gave  Ms  note  for  $2,000,  payable  in 
annual  sums  of  $100,  secured  by  a  mortgage 
on  the  property  subject  to  the  prior  mortgage 
of  $1,300.  The  trustee  had  no  reason  to  antici- 
pate that  the  value  of  the  property  would  de- 
preciate to  any  appreciable  extent,  but  in  seven 
years  it  depreciated  50  per  cent.,  due  to  gen- 
eral causes' .  applicable  to  the  whole  neighbor- 
hood. 'Held  not  to  show  that  the  trustee  did 
not  exercise  sound  discretion  In  making  the 
loan. 

4.  While,  as  a  general  rule,  a  trustee  should 
not  invest  in  second  mortgages,  it  cannot  be 
said  that  under  every  circumstance  such  an  in- 
vestment is  inconsistent  with  sound  discretion. 
•  ■  5.  A  trustee  was  a  creditor  of  an  insolvent 
The  debt  was  secured  by  a  mortgage  on  real 
estate.  The  trustee  and  assignee  in  insolvency 
joined  in  making  a  sale  of  the  property  mortga- 
without  complying  with  Gen.  St.  1860,  c. 


•  ged 
118, 


118,  §  27,  requiring  such  sale  to  be  made 
under  the  supervision  of  the  court,  and  hence 
the  trustee  could  not  prove  against  the  estate 
.of  the  insolvent  the  balance  due.  It  did  not 
appear  that  the  assignee  had  any  property  be- 
longing to  the  insolvent's  estate.  Held  that, 
though  the  trustee  could  not  plead  ignorance  of 
the  law  in  justification  of  his  wrongful  act,  he 
was  not  liable,  as'  no  loss  was  shown  to  nave 
resulted  therefrom.  • 

Report  from  Superior  Court,  Franklin 
County;  John  A  Aiken,  Judge. 

Bill  in  equity  by  one  Taft  against  one 
Smith,  executor  of  Geo.  R,  Smith,  deceased, 
and  others,  for  accounting  of  Geo.  R.  Smith 
.as  guardian  of  Esther  Wright  and  as  trustee 
of  Sophia  Wright.  On  report  from  the  su- 
perior court.    Bill  dismissed. 

Henry  J.  Field  and  Archibald  D.  Flower, 
for  plaintiff.  Burt  H.  Winn  and  Lamb  & 
Lawler,  for  respondents. 

HAMMOND,  J.  All  exceptions  to  the 
form  of  the  proceedings  having  been  waived 
by  the  defendant,  the  case  is  before  as  on 
,the  master's  report;  and  the  first  question 
arising  on  the  merits  is  whether  the  invest- 
.ment  In  the  second  mortgage  was  improper. 
It  has  long  been  the  rule  in  this  common- 
wealth that  in  making  Investments,  as  well 
as  in  the  general  management  of  the-  trust, 
a  trustee  is  held  only  to  good  faith  and  sound 
discretion,  and  hence  that  he  cannot  be  held 
for  the  consequences  of  an  error  in  judg- 
ment, unless  the  error  is  such  as  to  show  ei- 
ther that  he  acted  in  bad  faith  or  failed  to 
exercise  sound  discretion.  Harvard  College 
v.  Amory,  9  Pick.  446;  Pine  v.  White,  175 
Mass.  585,  590,  56  N.  E.  967.  The  master 
having  found  that  the  trustee  acted  in  good 
faith,  the  real  question  upon  this  branch 
of  the  case  is  whether  be  failed  to  use  sound 
discretion.  Of  course,  this  question  should 
be  determined  with  reference  to  the  situa- 
tion at  the  time  the  investment  was  made, 
and  not  in  the  light  of  subsequent  events 
which  could  not  have  been  reasonably  an- 
ticipated. The  trust  fund  was  small,  and 
not  only  the  income,  but  such  portion  of  the 
principal  as  might  be  necessary,  might  be 
expended  for  the  support  of  the  cestuls  que 
trust  for  life;  and  it  seems  quite  apparent 
from  the  master's  report  that  at  the  time  of 


the  sale  of  the  real  estate  the  personal  prop- 
erty in  the  trust  had  been  exhausted,  and 
that  good  management  required  that  the  real 
estate  should  be  sold  for  the  purpose  in  part 
of  paying  outstanding  claims  -for  which  the 
trust  fund  was  ultimately  liable.  The  real 
estate  consisted  chiefly  of  a  farm,  subject 
to  a  mortgage  to  the  amount  of  $1,300.  By 
authority  of  the  probate  court  the  property 
was  sold  to  one  Martin  at  a  valuation  of 
$4,300,  including  the  first  mortgage.  This 
left  $3,000  due  to  the  trust;  and  Martin  paid 
$1,000  in  cash,  and  in  payment  of  the  bal- 
ance gave  his  note  for  $2,000,  payable  in 
annual  sums  of  $100  each,  with  interest  at 
the  rate  of  7  per  cent,  per  annum.  Martin 
also  assumed  and  agreed  to  pay 'the  second 
mortgage.  The  trustee  was  a  farmer,  hav- 
ing owned  and  occupied  for  many  years  a 
farm  which  was  situated  about  a  mile  dis- 
tant from  the  Wright  farm,  both  being  on 
the  same  road.  He  was  one  of  the  select- 
men of  the  town,  and  had  settled  several  es- 
tates. From  the  glimpses  we  get  of  him, 
he  evidently  was  a  sturdy  New  England  yeo- 
man of  the  best  type.  By  the  Bale  he  bad 
received  $1,000  in  cash,  and  bad  as  security 
for  the  balance  of  the  purchase  money  of 
$2,000  what  he  had  just  sold  for  $3,000  to 
a  bona  fide  purchaser,  who,  we  Infer,  bought 
the  farm  for  the  purpose  of  occupying  it 
himself  as  a  farmer.  The  trustee  was  fa- 
miliar with  the  farm  and  Its  value  for  farm- 
ing purposes.  It  is  true  that  his  security 
was  subject  to  a  prior  mortgage,  but  he 
might  well  have  thought  that,  in  view  of  its 
size,  whether  absolute  or  relative,  there  ras 
nothing  to  be  feared  from  that.  In  this  be 
seems  to  have  been  right,  for  the  trouble 
in  this  case  is  due  in  no  respect  to  the  exist- 
ence of  the  first  mortgage.  The  farm  was 
not  on  some  lonely,  unfrequented  road,  but 
was  on  the  main  street  In  the  town.  So  tar 
as  appears,  the  trustee  had  no  reason  to  an- 
ticipate that  the  value  of  the  property  would 
decrease  to  any  appreciable  extent,  much  less 
to  the  extraordinary  degree  of  50  per  cent. 
in  seven  years.  Moreover,  the  mortgage  pro- 
vided for  the  annual  payment  of  $100  a  veir 
on  the  principal.  It  is  to  be  noted  also  list 
the  depreciation  does  not  seem  to  have  be-.-3 
due  to  any  mismanagement  of  this  particu- 
lar farm,  but  to  general  causes  applicant 
to  the  whole  neighborhood,  and  not  foresee 
at  the  time  of  the  sale.  We  are  aware  tla: 
in  several  cases  in  other  states  it  has  be-:: 
stated  that  a  trustee  should  not  Invest  a 
second  mortgages.  While  we  accept  that  u 
a  principle  generally  to  be  applied,  we  a> 
not  accept  it  as  an  absolute.  Ironclad  rd*. 
After  all,  the  true  rule  is  whether,  under  ft* 
circumstances,  sound  discretion  was  exetv?- 
ed;  and  It  cannot  be  said  that  under  et«7 
conceivable  practical  set  of  circumstances  tz 
Investment  in  a  second  mortgage  is  Inc-.-s- 
sistent  with  sound  discretion.  In  view  of  :m 
nature  and  size  of  the  trust,  taken  in  r«- 
nection  with  the  provision  that  from  si-* 
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to  time  some  portion  of  the  principal  might 
be  expended  as  required  for  the  support  of 
the  cestuls  que  trust  for  life,  and  in  view 
also  of  the  small  size  of  the  first  mortgage, 
either  absolute  or  relative  to  the  value  of 
the  whole  estate,  of  the  character  and  size 
of  the  farm,  and  of  the  improbability  that 
its  value  would  so  far  depreciate  as  to  re- 
sult In  loss  on  the  mortgage,  we  cannot  say 
that,  acting  In  the  light  which  he  had,  the 
trustee  did  not  exercise  sound  discretion  in 
making  the  loan.  Nor  did  he  violate  the 
terms  of  his  license. 

The  next  question  is  whether  the  trust 
fund  la  shown  to  have  suffered  any  loss  by 
the  manner  in  which  the  trustee  undertook 
to  realize  upon  the  note  and  mortgage  of 
Martin  at  the  time  of  the  Insolvency  of  the 
latter.  It  appears  from  the  report  of  the 
master  that  the  trustee  and  the  assignee  of 
Martin's  estate  agreed  to  Join  in  making  a 
sale  of  the  land  subject  to  the  first  mort- 
gage, the  proceeds  of  the  sale  to  be  indorsed 
>n  the  note.  The  land  was  accordingly  sold 
Tor  the  sum  of  $800,  which  snm  was  Indorsed 
ipon  the  note,  and  then  the  trustee  under- 
:ook  to  prove  against  Martin's  estate  In  in- 
solvency the  balance  due,  amounting  to  $1,- 
561.29.  The  assignee  made  no  objection,  but 
m  the  objection  of  Martin,  the  debtor,  the 
nurt  rejected  the  claim  on  the  ground  that, 
be  sale  not  having  been  made  under  the 
upervision  of  the  court,  the  right  to  prove 
gainst  the  estate  for  the  balance  due  was 
>st.  Gen.  St  1800,  c.,118,  {  27.  See  Smith 
.  Warner,  133  Masa  71.  As  to  this  matter, 
:  is  found  by  the  master  that  the  trustee 
cted  in  good  faith,  and  that  it  did  not  ap- 
ear  that  the  assignee  bad  any  property 
i  his  hands  belonging  to  the  estate  of  Mar- 
n.  Under  these  circumstances,  even  if  it 
b  assumed  that  the  trustee,  although  acting 
i  good  faith,  could  not  successfully  plead 
Is  ignorance  of  the  law  as  a  Justifiable  ex- 
lse  (Pierce  v.  Prescott,  128  Mass.  140),  it 
not  shown  that  the  estate  suffered  by  the 
ss  of  the  right  to  prove  the  balance  of  the 
>te.  No  loss  being  shown  by  this  act,  there 
no  occasion  to  consider  it  further. 
The  result  to  which  we  have  come  upon 
ese  questions  renders  it  unnecessary  to 
as  upon  the  validity  of  the  conveyances 
bis  private  property  made  by  the  trustee 
the  defendant  as  set  out  in  the  bill. 
Bill  dismissed. 


>6  Mass.  7) 

OADIGAN  v.  CRABTREE. 

Supreme    Judicial   Court   of   Massachusetts. 

Suffolk.    May  20,  1904.) 

(NCXPAX,  AND  AGENT— SEAL  ESTATE  BBOKEB8 
DISCHARGE— BIGHT  TO   COMMISSIONS. 

L.  The  relation  between  a  real  estate  broker 
i  the  owner  of  property  who  employs  blm  is 
marily  that  of  principal  and  agent,  and  by 
ploying  the  broker  the  owner  does  not  bind 

X.  See  Brokers,  vol.  t.  Cant.  Dig.  I  11. 


himself  to  give  the  broker  even  a  reasonable 
time  within  which  to  produce  a  tenant  or  pur- 
chaser, or  bind  himself  not  to  chanRe  his  mind 
as  to  the  use  or  disposition  of  his  property,  and, 
when  acting  in  good  faith,  may  so  change  his 
intention,  and  thereby  discharge  the  broker, 
at  any  time. 

2.  In  the  absence  of  any  custom  or  usage  to 
the  contrary,  the  right  of  a  real  estate  broker 
to  work  tor  a  commission,  as  well  as  his  right 
to  impose  any  obligation  on  his  principal  by 
reason  of  holding  himself  ready  to  proceed  as 
agent,  ends  upon  his  discharge  by  the  prin- 
cipal,-acting  in  good  faith,  no  matter  what  may 
be  the  stage  of  negotiations  between  the  bro- 
ker and  a  prospective  customer,  provided,. the 
broker  has  not  yet  succeeded  In  securing  a  cus- 
tomer ready  and  willing  to  accede  to  the  prin- 
cipal's terms. 

Exceptions  from  Supreme  Judicial  Court, 
Suffolk  County;  Wm.  Caleb  Loring,  Judge. 

Action  by  one  Cadigan  against  one  Crab- 
tree.  Verdict  for  plaintiff,  and  defendant 
excepts.    Exceptions  sustained.  ;"  ' 

Whipple,  Sears  &  Ogden,  for  plaintiff. 
Frank  Paul,  for  defendant 

HAMMOND,  J.  This  is  an  action  by  a1 
real  estate  broker  to  recover  a  commission 
upon  a  lease.  So  far  as  material  to  the 
question  before  us,  the  evidence  for  the 
plaintiff,  taken  In  the  light  most  favorable 
to  him,  tended  to  show  the  following  facts: 
About  November  1,  1888,  the  defendant  em- 
ployed the  plaintiff  to  procure  a  tenant  for 
certain  real  estate  owned  by  her.  He  .saw 
several  persons  on  the  matter,  among  whom 
were  one  Gould  and  one  Mann.  With  the 
latter,  negotiations  were  soon  begun  which 
finally  resulted  in  an  agreement  as  to  terms, 
and  in  the  preparation  of  some  papers.  The 
Mann  lease,  however,  "fell  through"  on  De- 
cember 20, 1898,  because  the  person  who  was 
to  become  the  surety  for  the  tenant  changed 
his  mind  and  withdrew.  Directly  after  this 
the  plaintiff  renewed  his  negotiations  with 
Gould,  and  within  a  day  or  two  told  the  de- 
fendant that  he  thought  he  could  get  a  good 
tenant  mentioning  Gould,  whom  he  said  he 
would  "see  right  away,"  and  she  said  to 
him,  "All  right;  go  ahead."  On  December 
22d,  the  plaintiff  had  an  Interview  with 
Gould  and  Polio,  who  were  acting  together, 
showed  them  certain  plans,  told  them  what 
the  terms  of  the  Maun  lease  were,  and  said 
that  those  were  the  only  terms  on  which 
the  property  could  be  hired.  They  said  they 
would  think  it  over.  The  plaintiff  reported 
this  interview  to  Oilman,  the  general  agent 
of  the  defendant  who  said  he  would  see 
what  could  be  done.  In  two  or  three  days, 
Oilman  said  he  could  not  get  the  defendant 
to  decide  to  do  anything  at  that  time.  On 
the  1st  or  2d  of  January  the  defendant  and 
the  plaintiff,  according  to  his  testimony, 
had  an  interview  in  which  the  plaintiff  told 
the  defendant  about  his  talks  with  Gould, 
and  that  the  latter  was  satisfied  with  the 
terms  of  the  •  Mann  lease.  The  defendant 
said,  in  substance,  that  she  had  decided  not 
to  lease,  but  to  sell.  i"Sbe  would  not  talk 
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lease  at  all."  The  plaintiff  did  not  see  the 
defendant  again.  He  ■wrote  to  her  two  or 
three  times  between  January  2d  and  Feb- 
ruary 8th,  the  substance  of  the  letters  be- 
ing that  he  could  not  sell  the  property  for 
the  price  named  by  her,  and  that  she  had 
better  lease  It;  mentioning  Gould  and  Polio. 
She  replied  on  February  8th  that  the  prop- 
erty was  "for  sale  only."  Meanwhile  the 
plaintiff  saw  Gould  and  Polio  every  little 
while,  and  talked  with  them  about  the  de- 
fendant. By  letter  dated  March  3d,  the  de- 
fendant informed  the  plaintiff  that  she  had 
withdrawn  the  property  from  the  market  for 
sale,  had  decided  to  lease  it,  and  had  placed 
it  in  the  hands  of  Mr.  FItzpatrick,  as  her 
sole  agent,  who  alone  had  authority  to  ne- 
gotiate for  her.  Up  to  the  time  the  plain- 
tiff received  this  letter  of  March  3d,  he  never 
had  heard  that  any  other  broker  was  hav- 
ing anything  to  do  with  the  business  of  leas- 
ing the  property,  and  during  this  whole  time 
he  was  ready  and  willing  to  act  as  a  broker 
in  carrying  on  negotiations  for  the  lease  to 
Gould  and  Polio.  Neither  Gould  nor  Polio, 
acting  together  or  separately,  ever  agreed 
with  the  plaintiff  to  take  the  lease,  nor  did 
either  of  them  authorize  the  plaintiff  to  con- 
vey to  the  defendant  an  offer.  The  nego- 
tiations never  reached  that*  point  On  De- 
cember 28th  or  20th  the  plaintiff,  at  the  or- 
der of  the  defendant,  acting  through  GII- 
man,  took  down  his-  sign  from  the  estate. 
On  December  20,  1898,  the  day  the  negotia- 
tions for  the  Mann  lease  ended-,  the  defend- 
ant met  one  FItzpatrick,  a  real  estate  broker, 
who  also  had  been  talking  with  Gould  for 
several  months  about  hiring  the  property. 
In  this  interview  FItzpatrick  spoke  of  Gould 
and  Polio  as  persons  who  would  be  good 
tenants,  and  asked  the  defendant  to  give 
them  a  lease,  but  she  declined  to  consider 
the  question  of  leasing  the  property;  and 
she  continued  in  this  frame  of  mind  until 
March  3d,  when,  after  discussion  with  FItz- 
patrick as  to  whether  to  sell  or  lease,  she 
finally  again  changed  her  mind,  and  placed 
the  property  in  his  hands  as  her  sole  agent 
to  lease.  This  was  her  first  employment 
of  FItzpatrick.  On  March  12th  she  saw 
Gould  for  the  first  time,  and  on  March  16th 
the  lease  was  made  to  him  and  Polio.  It 
was  not  contended  by  the  plaintiff  that  the 
defendant,  in  deciding  not  to  lease,  acted 
in  bad  faith.  It  is  to  be  noted  also  that  the 
testimony  was  conflicting  as  to  whether  the 
plaintiff  had  the  interview  with  the  de- 
fendant between  December  20th  and  Janu- 
ary 2d,  as  to  which  be  testified.  The  de- 
fendant testified  that  no  such  interview  took 
place,  and  that,  after  the  conclusion  of  the 
negotiations  as  to  the  Mann  lease  on  De- 
'cember  20th  she  did  not  see  or  have  any 
communication  with  the  plaintiff  until  the 
interview  in  January.  The  Jury  might  have 
believed  the  plaintiff,  however,  and  we  have 
assumed  that  they  did. 
The  case  was  tried  upon  the  third  and 


fourth  counts  of  the  declaration.  At  the 
close  of  the  evidence  the  court  ordered  a  ver- 
dict for  the  defendant  on  the  third  count 
As  to  the  fourth  count  the  court  ruled  that 
the  Jury  would  not  be  warranted  in  finding 
for  the  plaintiff  upon  the  ground  "that  the 
plaintiff  was  the  predominating,  efficient 
cause  of  the  lease  given  by  the  defendant 
to  Gould  and  Polio,  and  that  his  services 
brought  about  the  making  of  that  lease." 
The  court  further  ruled  that  the  terms  of  the 
Mann  lease,  so  called,  "were  not  substantial- 
ly the  same  as  the  terms  of  the  lease 
•  •  *  to  Gould  and  Polio,  and  that  the 
action  could  not  be  maintained  upon  the 
fourth  count  in  so  far  as  a  finding  for  the 
plaintiff  involved  a  finding  that  said  leases 
were  substantially  alike  in  their  terms." 
The  court,  however,  declined*  to  rule,  as  re- 
quested by  the  defendant  that  the  action 
could  not  be  maintained  upon  this  count 
and  then  submitted  the  case  to  the  jury 
upon  it  upon  instructions  to  which  no  ex- 
ceptions were  taken. 

The  question  is  whether  the  court  erred  In 
refusing  to  order  a  verdict  for  the  defendant 
upon  the  fourth  count  The  principle  upon 
which  the  case  was  submitted  to  the  Jury 
was  stated  by  the  court  in  the  following  lan- 
guage: "If  the  owner  of  property  employs 
a  broker  to  find  a  customer  for  him,  and  the 
broker  Introduces  to  the  principal  a  person 
who  be  says  is  willing  to  negotiate,  and  if 
the  principal  and  the  customer  enter  into  ne- 
gotiations, and,  while  i  these  negotiations  are 
going  on,  they  are  suspended,  or  for  the 
time,  at  any  rate,  ended  by  the  principal, 
and  not  by  the  customer,  and  afterwards 
the  principal  should  close  the  trade  with 
that  customer,  the  broker  is  entitled  to  his 
commission.  I  say  'if  afterwards  the  prin- 
cipal should  close  the  trade  with  that  cus- 
tomer,' and  I  say  'if  the  negotiations  are 
ended  or  suspended  by  the  principal,  and  not 
by  the  customer.'  It  is  not  enough  that  the 
broker  gives  the  name  of  John  Smith  or 
Henry  Jones,  and  afterwards  the  principal 
should,  through  the  negotiations  of  another 
broker,  close  a  trade  with  John  Smith  or 
Henry  Jones.  The  broker  cannot  entitle 
himself  to  a  commission  by  simply  having 
given  the  name  of  John  Smith  or  Henry 
Jones.  If  he  does  not  do  anything  more  than 
that,  he  is  not  entitled  to  a  commission. 
Even  if  he  names  them  as  customers— if  be 
reports  that  to  his  principal— it  is  not  enough. 
The  matter  has  got  to  go  further.  It  must 
result  in  negotiations  between  the  customer 
and  the  principal  after  the  customer  has 
been  introduced  by  the  broker.  If  negotia- 
tions begin,  and,  before  they  have  resulted 
in  a  refusal  by  the  principal  of  the  custom- 
er's terms,  they  are.  suspended,  merely,  and 
are  subsequently  resumed— I  am  putting  a 
case  where  the  negotiations  are  begun,  and 
are  suspended  by  the  principal  without  hav- 
ing come  to  a  definite  conclusion,  because 
they  cannot  trade  at  that  timer  and  after- 
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wards  the  principal  trades  ■with  that  cus- 
tomer—a commission  is  due  the  broker.  If, 
however,  the  negotiations  are  ended  by  the 
customer  making  an  offer  which  Is  refused, 
then  that  ends  that  introduction,  so  far  as 
the  question  of  a  broker's  commission  is  con- 
cerned. For  instance,  in  this  case,  you  will 
remember  that  in  November  Mr.  Cadlgan 
brought  •  an  offer.  It  was  stated  by  Mr. 
Gould  that  he  would  not  give  any  more  than 
a  sum  then  named,  and  that  this  statement 
was  not  a  definite  offer,  but  Mr.  Cadlgan 
brought  it  as  an  offer  to  the  defendant  I 
think  it  was  $25,000  a  year,  and  the  owner 
to  mnke  all  the  repairs.  Miss  Crabtree  re- 
fused definitely  to  take  that  offer.  That 
ended  that  as  a  transaction  in  which  Gould 
and  Polio  were  Cadlgan's  customer.  If  the 
transaction  stopped  there,  and  nothing  more 
happened,  and  then  later  Miss  Crabtree  made 
a  trade,  that  would  not  entitle  the  plaintiff 
to  a  commission."  Having  thus  stated  and 
illustrated  this  principle,  the  court  proceed- 
ed .to  state  that  "the  question  of  efficient 
cause  has  nothing  to  do  with"  the  case,  and, 
after  having  called  the  attention  of  the  jury 
to  the  conflict  of  evidence,  to  which  refer- 
ence has  hereinbefore  been  made,  as  t6 
whether,  after  the  Mann  lease  fell  through, 
there  was  any  interview  between  the  defend- 
ant and  the  plaintiff  in  which  she  told  him 
to  go  ahead  with  his  attempts  to  procure  a 
tenant,  finally  left  the  case  to  the  Jury  in 
this  concrete  form:  "If,  after  the  Mann 
lease  fell  through,  negotiations  were  in  fact 
begun,  with  the  defendant's  knowledge  and 
approval,  by  Mr.  Cadlgan,  and  if  the  nego- 
tiations went  so  far  that  they  could  be  really 
said,  to  be  negotiations,  and  If,  after  the 
naming  of  a  customer,  they  were  suspended 
by  the  defendant,  and  she  afterward  made  a 
trade  with  that  same  customer  with  whom 
the  plaintiff  had  talked,  then  you  will  find 
for  the  plaintiff.  If  you  find  that  negotia- 
tions went  on,  and  the  defendant  did  not 
know  of  them,  or  if  you  find  that  the  nego- 
tiations did  not  go  on  at  all,  you  will  find' 
for  the  defendant;  but  if  you  find  that  they 
did  go  on,  with  the  defendant's  knowledge 
and  approval,  you  will  find  for  the  plaintiff.", 
The  evidence  clearly  shows  that  even  if, 
after  the  Mann  lease  fell  through,  the  de- 
fendant still  employed  the  plaintiff  as  a 
broker  to  effect  a  lease,  the  authority  was 
revoked  on  January  2d.  Both  parties  testify 
as  to  this,  and  the  plaintiff  does  not  contend 
that  thereafterwards  he  was  ever  given  au- 
thority to  act  in  the  matter.  The  authority 
was  revoked  because  the  defendant  had  real- 
ly and  In  good  faith  abandoned  her  Intention 
to  lease,  and  she  notified  the  plaintiff  of  that 
fact.  While  the  plaintiff  was  acting  under 
her  authority  he  had  not  effected  a  lease. 
More  than  two  months  elapsed  after  the  rev- 
ocation of  the  plaintiff's  authority  before 
one  was  effected.  It  is  also  to  be' noted  that 
there  was  no  proof  of  any  usage  or  custom. 
The  jury  therefore  were  allowed  to  find  for 


the  plaintiff,  under  the  conditions  stated  in 
the  last  paragraph  of  th<3  charge,  even  if  the 
termination  of  the  employment  of  the  plain-* 
tiff  and  of  -the  negotiations  was  caused  by 
the  defendant's  bona  fide  change  in  her  in- 
tention, and  also  irrespective  of  the  question 
whether  he  was  the  efllcient  cause  of  the 
lease,  and  in  the  absence  of  any  usage  ,or 
custom.  We  think  that  the  proposition  as 
thus  laid  down  is  too  broad.  The  relation 
between  the  defendant  and  the  plaintiff  was 
primarily  that  of  principal  and  agent,  and,' 
as  has  been  decided  in  this  very  case  as  re- 
ported in  179  Mass.  474,  61  N.  B.  37,  55  L. 
R.  A.  77,  88  Am.  St  Rep.  897,  the  defendant 
had  the  right  to  discharge  the  plaintiff  at 
any  time.  When  the  defendant  applied  to 
the  plaintiff  to  secure  his  services,  she  did 
not  bind  herself  to  give  him  even  a  reason- 
able time  within  which  to  produce  a  tenant 
Cadlgan  v.  Crabtree,  ubi  supra.  Much  less 
did  she  bind  herself  that  she  would  not 
change  her  mind  as  to  the  use  or  disposition 
of  her  property.  In  deciding  not  to  lease, 
and  in  discharging  him  for  that  reason,  she 
violated  no  right  of  the  plaintiff.  Under  the 
general  laws  of  agency,  his  rights  were  fixed 
at  the  time  of  his  discharge,  provided  she 
acted  in  good  faith.  At  that  time  the  plain- 
tiff's efforts  had  been  unavailing,  and  he  had 
not  earned  his  commission.  He  did  not  earn 
It  by  anything  he  did  afterwards.  It  is  not 
even  shown  that  under  the  doctrine  of  effi- 
cient cause,  as  this  term  is  understood  when 
used  in  this  connection,  he  earned  a- commis- 
sion. His  right  to  work  for  a  commission,' 
as  well  as  his  right  to  lnfpose  any  obliga- 
tion upon  the  defendant  by  reason  of  hold- 
ing himself  ready  to  proceed  as  her  agent, 
ended  upon  his  discharge,  she  acting  In  good! 
faith.  Such  a  view  is  sustained  by  the  gen- 
eral law  of  agency,  and,  in  the  absence  of 
proof  of  any  custom  or  usage  to  the  contrary, 
must  be  applicable  to  this  form  of  agency. 
And  on  principle  this  must  be  so,  no  matter 
what  may  be  the  stage  of  the  negotiations, 
from  the  simple  introduction  of  the  cus- 
tomer to  the  nearly  completed  ending,  pro- 
vided always  that  the  broker  has  not  suc- 
ceeded In  securing  the  customer  ready  and 
willing  to  accede  to  the  terms  of  the  prin- 
cipal. As  applicable  to  this  case,  we  adopt 
the  following  statement  of  the  principle  as 
found  in  Ribbald  v.  Bethlehem  Iron  Co.,  83 
N.  Y.  378,  38  Am.  Rep.  441:  "If,  in  the 
midst  of  negotiations  Instituted  by  the  bro- 
ker, and  which  were  plainly  and  evidently 
approaching  success,  the  seller  should  re- 
voke the  authority  of  the  broker,  with  the. 
view  of  concluding  the  bargain  without  his 
aid,  and  avoiding  the  payment  of  commis- 
sions about  to  be  earned,  it  might  well  be 
said  that  the  due  performance  of  his  obliga- 
tion by  the  broker  was  purposely  prevented 
by  the  principal.  But  if  the  latter  acts  in 
good  faith,  not  seeking  to  escape  the  .pay-- 
ment  of  commissions,  but  moved  fairly  by 
a  view  of  his  own  Interest,  be  has'  the  ab- 
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solute  right,  before  a  bargain  la  made,  while 
negotiations  remain  unsuccessful,  before  com- 
missions are  earned,  to  revoke  the  broker's 
authority;  and  the  latter  cannot  thereafter 
claim  compensation  for  a  sale  made  by  the 
principal,  even  though  it  be  to  a  customer 
with  whom  the  broker  unsuccessfully  nego- 
tiated, and  even  though,  to  some  extent,  the 
seller  might  Justly  be  said  to  have  availed 
himself  of  the  fruits  of  the  broker's  labor." 

This  case  is  to  be  distinguished  from  the 
class  of  cases  In  which  the  relation  of  agen- 
cy has  not  been  terminated,  as  well  as  from 
the  class  where  it  has  been  terminated  in 
bad  faith.  The  case  is  also  to  be  distinguish- 
ed from  those  in  which  there  Is  proof  of  a 
custom  or  usage,  as  in  Loud  v.  Hail,  106 
Mass.  404.  On  principle,  then,  the  proposition 
upon  which  the  case  was  submitted,  as  above 
stated,  is  too  broad.  The  authorities  also 
seem  to  be  against  It  See,  as  bearing  upon 
the  question,  Leonard  v.  Eldrldge,  184  Mass. 
684,  68  N.  E.  S37;  Bailey  v.  Smith,  103  Ala. 
641,  15  South.  900;  Falrchlld  v.  Cunningham, 
84  Minn.  521,  88  N.  W.  15;  Wylie  v.  Marine 
National  Bank,  61  N.  Y.  415;  Sibbald  v.  Beth- 
lehem Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  441; 
Alden  v.  Earle  (Super.  N.  Y.)  4  N.  Y.  Supp.  548; 
Gillett  v.  Coram,  5  Kan.  608;  Llvezy  v.  Mil- 
ler, 61  Md.  337;  Stedman  v.  Richardson,  100 
Ky.  78,  37  S.  W.  200;  Earp  v.  Cummins,  64 
Pa.  384,  93  Am.  Dec.  718,  cited  by  Gray,  C. 
J,  In  Ward  ▼.  Fletcher,  124  Mass.  224;  Up- 
hoff  t.  Ulrich,  2  111.  App.  399;  Abbott  v. 
Hunt,  129  N.  C.  403,  40  S.  E.  119.  See,  also, 
contra,  Gottschalk  v.  Jennings,  1  La.  Ann. 
6,  45  Am.  Dec.  70,  which  seems  to  be  In  con- 
flict with  the  general  weight  of  authority. 

We  are  of  opinion  that  the  Jury  should 
have  been  Instructed,  as  requested  by  the  de- 
fendant, that  upon  all  the  evidence  the  Jury 
would  not  be  warranted  In  returning  a  ver- 
dict for  the  plaintiff  upon  the  fourth  count 
Exceptions  sustained. 


0*6  Mass.  IS) 

SELLS  v.  DELOADO  et  at 

(Supreme   Judicial   Court  of   Massachusetts. 

Norfolk.    May  20, 1904.) 

TBT7STS—  DISCLAIMER  OF  TRUSTEE— SUBSTITU- 
TION BT  COURT— POWERS  OP  SUBSTITUTED 
TRUSTEE — DISCRETION  ART  POWERS — PERSON- 
AL LIMITATION^TBANSMISSION. 

1.  Where  a  power  is  given  in  a  will  or  deed 
by  words  that  clearly  indicate  that  the  donor 
placed  special  confidence  in  the  donee,  so  that 
the  element  of  personal  choice  is  found,  such 
power  must  be  exercised  by  the  person  or  per- 
sons thus  selected,  and  ordinarily  is  not  trans- 
missible. 

2.  A  person  named  as  a  trustee  In  a  will  ts 
not  obliged  to  accept  and  execute  the  trust,  but 
may  expressly  decline  to  serve ;  and  where  be 
never  qualifies  as  a  trustee  under  a  will,  though 
he  has  been  duly  appointed  as  executor  there- 
under, he  will  be  deemed  by  his  conduct  to  have 
disclmmed  the  office  of  trustee. 

3.  Where  a  trustee  designated  in  a  will  de- 
clines, to  serve,  or  fails  to  qualify  as  such,  a 

f  L  8m  Powers,  vol.  40.  Cent.  Dig.  tS  7».  M» 


court  having  Jurisdiction  of  the  probate  of  the 
will,  or  vested  with  general  equity  Jurisdiction, 
will,  upon  application  of  those  interested  as 
beneficiaries  or  otherwise,  appoint  a  trustee  to 
administer  the  trust  as  if  none  had  been 
originally  named. 

4.  A  power  conferred  on  trustees  in  a  will 
to  distribute  the  property  at  a  certain  time  it 
in  their  judgment  it  is  prndent  and  for  the 
welfare  of  the  beneficiaries,  is  not  a  mere  dtf- 
tached  naked  authority  purely  discretionary 
with  the  trustees,  and  which  may  be  exercised 
at  their  pleasure,  but  is  blended  with  the  trust 
to  which  it  attaches. 

5.  A  will  in  which  testatrix  provided  that  the 
bulk  of  her  estate  should  be  divided  into  two 
equal  parts,  which  should  be  held  in  trust  for 
the  benefit  of  her  children,  and  further  pro- 
vided that  when  either  child  attained  the  age 
of  25  years,  the  property  might  be  distributed, 
and  the  trust  wholly  or  partially  determined, 
if  in  the  judgment  of  the  trustees  "or  the 
survivor  of  them"  it  would  be  for  the  welfare  of 
the  children,  did  not  confer  a  purely  personal 
power  of  distribution,  restricted  in  its  exercise 
to  the  trustees  named,  but  rather  conferred  the 
power  of  distribution  on  whomsoever  should  be 
appointed  to  administer  the  trust. 

6.  Under  Rev.  Laws,  c.  147,-  81  5,  6,  provid- 
ing that  where  a  trustee  under  a  written  instru- 
ment declines  to  serve,  or  resigns,  or  is  re- 
moved, the  new  trustee  appointed  in  bis  place 
under  a  trust  similar  to  that  created  by  the 
will  shall  have  and  exercise  the  same  powers, 
fights,  and  duties  as  if  he  had  been  originally 
appointed,  a  discretionary  power  given  to  trus- 
tees named  in  a  will  to  distribute  the  estate 
at  a  certain  time  if  it  shall  seem  best  to  them, 
and  which  is  not  strictly  limited  by  its  terms 
to  the  first  trustees,  devolves  on  their  succes- 
sor appointed  to  fill  the  office,  who,  when  acting 
honestly,  may  either  execute  the  power  or  refuse 
to  execute  it,  in  his  discretion. 

Case  Reserved  from  Supreme  Judicial 
Court  Norfolk  County;  John  W.  Hammond, 
Judge. 

Petition  for  Instructions  by  Elijah  W. 
Sells,  trustee  under  tbe  will  of  Ella  A.  Del- 
gado,  deceased,  against  Philip  Mario  Del- 
gado  and  others.  Case  reserved  in  tbe  Su- 
preme Judicial  Court  for  the  consideration 
of  the  full  court.    Decree  rendered. 

J.  Mott  Hallowell  and  Moses,  Morris  & 
Westervelt  for  respondents.  W.  H.  Lewis 
and  John  L.  Dyer,  for  respondent  Philip 
Mario  Delgado. 

BRALEY,  J.  Tbe  general  rale  at  law  la 
that  where  a  power  Is  created  and  given  in  a 
will  or  deed  by  words  that  clearly  indicate 
that  the  donor  of  the  power  placed  special 
confidence  In  the  donee,  so  that  tbe  element 
of  personal  choice  or  selection  is  found,  then 
the  exercise  of  sucb  a  power  must  be  con- 
fined to  and  exercised  by  tbe  person  or  per- 
sons thus  selected,  and  ordinarily  is  not 
transmissible.  Richardson  v.  Morey  et  at, 
18  Pick.  181,  187;  Shelton  v.  Homer  et  aL. 
5  Mete.  462,  403;  Talnter  ▼.  Clark,  13  Mete 
220,  226;  Greenough  v.  Welles,  10  Cush.  571, 
575;  White  v.  Dltson,  140  Mass.  351,  359,  4 
N.  E.  606,  64  Am.  Rep.  473. 

Among  other  questions  raised  It  becomes 
Important  to  first  determine  whether  the 
trustees  named  In  tbe  will  of  tbe  testatrix 
come  within  this  rule.    She  provided  thai 
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the  bulk  of  her  estate  should  be  divided  Into 
"two  eqnal  parts  or  shares,"  and  respectively 
held  in  trust  for  the  sole  use  and  benefit  of 
ber  children,  the  income  arising  therefrom 
to  be  paid  to  them  with  rights  of  survivor- 
ship as  to  principal  and  income  not  now  ma- 
terial to  the  decision  of  the  case.  The  fur- 
ther provision  appears  that  when  either  at- 
tained the  age  of  25  years,  if,  in  the  judg- 
ment of  the  trustees,  or  the  survivor  of  them, 
it  was  prudent  and  for  their  welfare,  the 
property  then  might  be  distributed,  and  that 
part  coming  to  each  paid,  and  the  trust  whol- 
ly or  partially  determined.  In  the  fifth 
clause,  which  created  the  trust,  she  does  not 
speak  of  the  trustees  by  name,  but  they  are 
referred  to  as  "my  •  •  •  -trustees  here- 
inafter named,  or  the  survivor  of -them."  In 
the  sixth  clause  they  are  spoken  of  by  name, 
and  appointed  trustees  to  execute  the  trust 
created  In  the  preceding  clause.  The  lan- 
guage used  by  her  is  apt  to  express  her  pur- 
pose; and  to  them  she  confided  discretionary 
powers  in  the  management  of  the  trust  es- 
tate, and  It  was  provided  that,  in  case  of 
the  death  of  one,  the  survivor  succeeded  to 
all  the  authority  possessed  by  both.  An  ex- 
amination of  the  record  discloses  the  fact 
that  of  the  original  trustees  one  has  died,  and, 
though  they  were  duly  appointed  executors, 
yet  they  never  qualified  as  trustees,  and 
must  be  held  by  their  conduct  to  have  dis- 
claimed the  office.  But  a  person  named  as 
trustee  in  a  will  or  other  instrument  la  not 
ibllged  to  accept  and  execute  the  trust  He 
may  expressly  decline  to  serve,  or,  by  bis 
failure  to  act,  or  to  take  such  steps  as  may 
:>e  required  legally  to  qualify  him  for  his 
>fflce,  may  leave  it  completely  unexecuted, 
ind,  if  his  conduct  was  conclusive,  then  it 
vould  follow  that  the  trust  itself  would  fail 
or  want  of  a  trustee  to  carry  it  into  effect, 
['bis  is  not  permitted,  and  under  such  condi- 
ions  a  court  having  Jurisdiction  of  the  pro- 
late of  the  will,  or  vested  with  general  equi- 
y  jurisdiction,  will,  upon  application  of 
hose  interested  as  beneficiaries  or  other- 
rise,  appoint  a  trustee  or  trustees  to  admln- 
ster  the  trust  as  if  none  had  been  originally 
amed  or  appointed.  Bowditch  v.  Banuelos 
t  al.,  1  Gray,  220;  Atty.  Gen.  v.  Barbour, 
21  Mass.  568,  574;  Oarruth  v.  Carruth,  148 
lass.  431,  19  N.  E.  369.  For  it  is  a  familiar 
mxim  In  equity  that  a  trust  shall  not  be 
Mowed  to  fail  for  want  of  a  trustee,  and  in 
case  like  that  under  consideration  the 
ower  conferred  is  not  a  mere  detached 
aked  authority  purely  discretionary  with 
lem,  which  may  be  exercised  at  their  pleas- 
re,  but  is  blended  with  the  trust  to  which 
attaches.  Gibbs  v.  Marsh,  2  Mete.  243, 
51;  Leeds  v.  Wakefield  et  al.,  10  Gray,  514, 
17.  A  different  construction  would  cause  a 
iiious  Impairment  of  the  full  design  of  the 
•statrix,  and  leave  it  imperfectly  executed, 
lthough  the  receipt  of  the  income  Is  assur- 
I.  yet  it  may  be  equally,  if  not  more,  ad- 
mtageous  to  the  beneficiaries  to  call  for  a 


distribution  6f  tbe  principal  to  be  made  un- 
der the  provisions  of  the  will,  and  it  might 
be  a  great  hardship  to  either  if  deprived  of 
this  privilege  because  It  was  found  to  be 
limited  to  the  persons  named.  That  she  did 
not  intend  such  a  result  is  shown  not  only  by 
her  purpose  that  her  children,  if  found  com- 
petent, were  to  be  permitted,  when  of  ma- 
ture age,  to  receive  the  principal,  but  also 
In  the  use  by  her  of  the  comprehensive 
phrase,  "my  trustees,  or  the  survivor  of 
them";  and,  If  it  bad  been  a  part  of  tbe  gen- 
eral plan  to  limit  such  a  power  to  those  orig- 
inally selected,  then  she  would  .have  used 
words  to  make  plain  such  a  limitation.  It 
may  therefore  be  inferred  that  her  intention 
was  not  to  restrict  its  exercise  to'  those 
named,  but  rather  to  confer  it  on  whomso- 
ever should  be  appointed  to  administer  the 
trust. 

At  the  time  when  her  will  was  admitted  to 
probate,  it  had  been  tbe  settled  law  of  this 
state  for  75  years  that  when  a  trustee  under 
a  written  instrument  declines  to  serve,  or 
resigns,  or  is  removed,  a  new  trustee  ap- 
pointed In  his  place  under  a  trust  similar  to 
that  created  by  this  will  shall  have  and  ex- 
ercise tbe  same  powers,  rights,  and  duties 
as  the  original  trustee,  and  by  force  of  law, 
on  such  appointment  being  made,  the  estate 
vests  in  him  as  if  he  had  been  primarily 
designated.  St  1817,  p.  648,  c  190,  {  40; 
Rev.  St.  c.  69,  M  7,  8;  Gen.  St  c.  100,  8  9; 
Pub.  St.  c.  141,  ?§  5,  6;  KeV.  Laws,  c.  147, 
§§  5,  6;  Richardson  v.  Morey  et  al.,  «bi  su- 
pra; Nugent  v.  Cloon,  117  Mass.  219,  221; 
Bradford  v.  Monks,  132  Mass.  405;  Wemyss 
v.  White,  159  Mass.  484,  34  N.  B.  718;  Stan- 
wood  v.  Stanwood,  179  Mass.  223,  60  N.  E. 
584.  See,  also,  Chase  v.  Davis,  66  Me.  102; 
In  Goods  of  Woodfall,  L.  R.  3  P.  108  (where, 
under  similar  statutory  provisions,  a  like  re- 
sult was  reached).  Compare  Leggett  v.  Hun- 
ter, 19  N.  Y.  445.  The  object  of  this  pro- 
vision of  the  statute  is  to  remove  any  doubt 
as  to  the  authority  of  trustees  to  act  who 
may  from  any  cause  take  the  place  of,  and 
are  substituted  for,  those  named  in  the  in- 
strument; and  by  tbe  act  of  succession  the 
trust  itself  is  not  in  any  way  impaired  or 
narrowed,  but  is  kept  alive  and  fully  ex- 
ecuted. If  a  power  of  the  nature  under  dis- 
cussion has  been  given,  but  which  Is  not 
strictly  limited  by  its  terms  to  the  first  trus- 
tees by  name,  then  those  who  succeed  them, 
by  the  operation  of  the  statute,  become 
clothed  with  a  like  authority;  and  they  may, 
when  acting  honestly,  either  execute  the  pow- 
er or  refuse  to  exercise  the  discretion  left 
open  to  their  personal  Judgment  Weymss 
v.  White,  ubi  supra;  Stanwood  v.  Stanwood, 
ubl  supra.  It  must  therefore  be  held  that 
the  petitioner,  under  his  appointment  by  the 
probate  court,  has  succeeded  to  all  the  pow- 
ers and  duties  originally  conferred,  and  pos- 
sesses the  right  to  determine  whether  the 
trust  estate  shall  now  be  divided  according 
to  the  provisions  of  the  wlIL 
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No  occasion  la  found  which  requires  a  con- 
sideration of  the  question  that  might  arise 
'whether  a  trustee  vested  with  such  powers, 
but  who  refuses  to  exercise  them,  could  be 
compelled  by  a  court  of  equity  to  take  ac- 
tion, for  the  petitioner  states  in  his  petition 
that,  in  bis  opinion  and  judgment,  he  con- 
siders "It  advantageous,  prudent,  and  desir- 
able" that  Marina  Elena  Parke,  one  of  the 
beneficiaries,  who  is  within  the  preliminary 
condition  as  to  age,  should  now  receive  her 
share  of  the  property.  JSIdrldge  v.  Heard, 
106  Mass.  579;  Proctor  et  al.  v.  Heyer  et  al., 
122  Mass.  525.  Because  there  is  a  bare  pos- 
sibility that  she  and  her  children  may  not 
survive  him,  her  brother  Philip  Mario  Del- 
gado,  who,  though  of  age,  Is  not  yet  25  years 
old,  and  has  become  Insane,  by  his  guardian 
ad  litem  opposes  the  granting  of  the  petition 
on  the  ground  already  discussed;  but  the  will 
confers  on  the  trustees,  or  the  survivor  of 
them,  the  right  to  determine,  after  either  of 
the  beneficiaries  has  reached  the  age  of  25 
years,  when,  in  his  Judgment,  the  event  shall 
happen  upon  which  distribution  of  the  prop- 
erty shall  be  made,  and  for  the  reasons  stat- 
ed the  present  trustee  can,  in  his  discretion, 
pay  over  to  the  daughter  of  the  testatrix 
one-half  of  the  entire  trust  estate. 

Decree  accordingly. 


Use  Mass.  44) 

NATIONAL  MACHINE  &  TOOL  CO.  ▼. 
STANDARD  SHOE  MACHINERY  CO. 

(Supreme  Judicial   Court  of  Massachusetts. 
Suffolk.    May  20,  1004.) 

ASSESSMENT    OP    DAMAGES— INQUEST— ISSTJES— 
FINDINGS— EXCEPTIONS— BEVIBW. 

1.  Where  defendant  did  not  take  specific  ex* 
captions  to  the  findings  of  an  assessor  appo'nt- 
ed  to  assess  plaintiff's  damages,  and  did  not  re- 
quest that  so  much  of  the  evidence  as  bore  on. 
the  points  covered  by  the  exceptions  be  reported 
to  the  court,  such  exceptions  could  .not  be  re- 
viewed on  an  order  denying  a  motion  to  recom- 
mit the  report  to  the  assessor. 

2.  Where  it  had  been  previously  determined 
that  defendant  was  liable  to  plaintiff  on  the 
claim  sued  on,  the  question  of  liability  could 
not  be  again  raised  at  a  bearing  before  an  as- 
sessor appointed  to  assess  damages,  or  by  a 
request  for  a  ruling  by  the  court  on  a  motion  for 
a  new  trial. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Franklin  O.  Fessenden,  Judge. 

Action  by  the  National  Machine  &  Tool 
Company  against  the  Standard  Shoe  Ma- 
chinery Company.  The  case  was  sent  to  an 
assessor  to  assess  plaintiff's  damages  and  re- 
port his  findings  to  the  court,  and  to  an  or- 
der denying  a  motion  to  recommit  the  as- 
sessor's report  defendant  excepts.  Over- 
ruled. 

W.  N.  Buffum  and  Burton  E.  Fames,  for 
plaintiff.  Elder  &  Whitman,  James  Thomas 
Push,  and  H.  Ware  Barnum,  for  defendant. 

HAMMOND,  J.  1.  The  motion  to  recom- 
mit the  report  to  the  assessor  was  addressed 


to  the  discretion  of  the  Judge,  and  Is  not  sub- 
ject to  exception  or  appeal.  If  the  defend- 
ant desired  the  findings  of  the  assessor  to 
be  reviewed  by  the  superior  court,  be  should 
have  taken  specific  objections  to  them,  and 
have  requested  so  much  of  the  evidence  to 
be  reported  as  bore  upon  the  points  covered 
by  the  exceptions.  If  this  had  been  done, 
these  questions  could  have  been  brought  to 
this  court  Carew  v.  Stubbs,  161  Mass.  2M, 
37  N.  B.  171,  and  cases  cited. 

2.  It  does  not  appear  that  there  was  any 
error  in  law  in  overruling  the  motion  for  a 
new  trial.  The  question  of  the  liability  of 
the  defendant  had  been  already  determined 
against  the  defendant  (181  Mass.  275,  63  N. 
E.  900),  and  it  was  not  open  to  the  defendant 
to  raise  that  question  at  the  bearing  before 
the  assessor,  or  by  request  for  ruling  by  the 
court  on  a  motion  for  a  new  trial.  Paddock 
T.  Commercial  Ins.  Co.,  104  Masa  521. 

3.  Tne  court  had  the  power  to  order  Judg- 
ment upon  the  report  of  the  assessor,  and  no 
error  in  law  appears.  Carew  v.  Stubbs,  ubl 
supra,  and  cases  cited. 

The  result  is  that  the  exceptions  are  over- 
ruled, and  -the  order  for  Judgment  from 
which  the  defendant  appealed  Is  affirmed. 
So  ordered. 


(US  Man.  47) 
HOFNATJER  v.  R.  H.  WHITE  CO. 
(Supreme  .Judicial  Court  of   Massachusetts. 
Suffolk.    May  20.  1904). 

MASTER  AND  SERVANT— INJURIES  TO  SERVANT— 
NEGLIGENCE— RES  IPSA  LOQU1TUB— AS- 
SUMED RISK — WARNING. 

1.  Where  plaintiff,  a  saleswoman  in  a  store, 
was  injured  by  the  falling  of  a  medicine  chest 
from  an  inclining,  and  therefore  defective,  shelf, 
evidence  that  three  months  before  the  time  of 
the  accident  a  chest  fell  from  the  shelf  was  in- 
sufficient to  establish  defendant's  negligence, 
without  proof  of  the  circumstances  surrounding 
the  occurrence;  tending  to  show  that  the  chest 
fell  solely  by  reason  of  the  inclination  of  the 
shelf,  and  not  from  some  other  independent 
cause. 

2.  While  plaintiff,  a  saleswoman  in  a  store, 
was  injured  by  the  falling  of  a  medicine  chest 
from  a  shelf  which  was  slightly  inclined  at.  one 
end,  and  there  was  nothing  to  show  that  the  in- 
clination of  the  shelf  affected  the  stability  of  the 
other  chests  resting  thereon,  the  mere  fact  that 
the  chest  fell  was  insufficient  to  establish  de- 
fendant's negligence  in  providing  an  insecure 
place  for  such  chest,  without  proof  that  other 
causes  did  not  operate  to  produce  the  fall. 

3.  Where  plaintiff  had  been  employed  in  a 
store  as  saleswoman  for  more  than  two  years, 
and  a  part  of  her  duty  was  to  show  pros- 
pective purchasers  certain  medicine  chests  stored 
on  a  shelf,  one  of  the  ends  of  which  was  slightly 
inclined,  which  condition  was  open  and  obvious-, 
and  continued  to  be  so  down  to  the  time  plaintiff 
was  injured  bv  the  fall  of  one  of  the  chests 
from  the  shelf,  plaintiff  assumed  the  risk  of 
such  Injury,  and  was  not  entitled  to  recover. 

4.  A  master  is  not  bound  to  inform  his  servaDt 
of  a  danger  with  which  she  must  be  held  to  have 
been  previously  acquainted  by  reason  of  the  fact 
that  it  was  open  and  obvious. 

U  4.  Sea  Master  and  Servant,  voL  (i.  Cent.  Dig-  IS 
808,  HO. 
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Exceptions  from  Superior  Court,  Suffolk 
County;  Edward  B.  Pierce,  Judge. 

Action  by  one  Hofnauer  against  the  R.  H. 
White  Company.  Judgment  In  favor  of  de- 
fendant, and  plaintiff  brings  exceptions. 
Overruled. 

Jas.  B.  Young  and  John  J.  Scott,  for  plain- 
tiff. John  liowell  and  Jas.  A.  Lowell,  for 
defendant 

BRALEY,  J.  This  Is  an  action  of  tort 
brought  by  the  plaintiff  to  recover  damages 
for  personal  Injuries  suffered  by  her  while 
In  the  employment  of  the  defendant  as  a 
saleswoman,  for  which  she,  had  been  working 
at  the  time  of  the  accident  during  a  period 
)f  more  than  two  years.  It  appears  to  have 
been  a  part  of  her  duty  to 'Show  those  who 
night  become  purchasers  certain  medicine 
ihests  that  were  placed  on  a  shelf  which  was 
>f  a  width  of  2%  feet,  and  of  the  total  length 
>f  60  feet,  while  its  height  from  the  floor  was 
%  feet;  and  when  in  position  on  the  side 
>f  the  room  it  was  supported  by  posts  about 
2  feet  apart,  but  one  of  its  ends  extended  for 
ibout  3  feet  beyond  the  last  post.  As  the 
ilalntiff  was  standing  near  this  end,  in  the 
lerformance  of  her  usual  duties,  one  of  these 
hests  fell,  struck  her  person,  and  caused  the 
ajurles  of  which  she  complains.  The  un- 
ontradlcted  evidence  shows  that,  about  three 
lonths  before  the  time  when  the  plaintiff 
ras  hurt,  a  similar  chest  had  fallen  from 
tie  same  part  of  the  shelf,  and  that  there 
'as  a  perceptible  slant  of  two  or  three  inches 
l  that  end  of  it,  which  continued '  from  that 
me  to  the  day  of  the  accident,  and  could 
ave  been  clearly  seen  by  the  plaintiff.  It 
irther  appeared  in  evidence  that  during  the 
ine  of  the  plaintiff's  service,  and  when  the 
rst  chest  fell,  a  person  by  the  name  of  Atuir 
as  present,  and  that  his  duty  was  "to  sign 
Ips  and  tell  us  what  to  do  if  there  was  any- 
ilng  out  of  order  around  the  place,"  and  he 
so  gave  direction  from  time  to  time  to  the 
Tsons  employed  in  the  department  He 
as  subsequently  succeeded  by  one  Bott, 
ho  was  charged  with  like  duties;  but  it 
ies  not  appear  that  either  was  intrusted 
ith  any  care  or  control  of  the  premises,  or 
at  it  was  the  duty  of  either  to  see  that  the 
pliances  and  instrumentalities  that  may 
.ve '  been  furnished  by  the  company  were 
pt  in  good  order  and  condition,  and  were 
isonably  suitable  for  use. 
Under  a  declaration  which  contained  three 
unts-^-one  at  common  law,  for  an  improp- 
ly  constructed  shelf,  that  was  in  a  danger- 
s  and  defective  condition;  one  under  the 
iployer's  liability  act  for  a  "defect  in  the 
adltion  of  the  ways  and  works  used  In 
;  business  of  the  defendant"  (Rev.  Laws,  p. 
L,  c.  106,  S  71),  and  which  in  each  instance 
4  not  been  remedied,  owing  to  its  negli- 
nce;  and  one  declaring  on  the  negligence 
some  person  in  the  service  of  the  defend- 
%  and  who  "was  intrusted  with  exercising 


superintendence,  which  was  his  sole  or  prin- 
cipal duty— it  was  ruled  at  the  trial  in  the 
superior  court  that  the  plaintiff  could  not  re- 
cover, and,  a  verdict  having  been  ordered  and 
returned  in  favor  of  the  defendant,  the  plain- 
tiff brings  her  case  here  upon  exceptions. 

If  it  be  conceded  that  the  plaintiff  was  in 
the  exercise  of  due  care,  it  is  still  incumbent 
upon  her  to  show  some  act  of  negligence  on 
the  part  of  the  defendant  and  in  order  to  do 
this  she  first  relies  on  the  fact  that  a  chest 
fell  from  the  shelf  three  months  before  the 
time  of  the  accident  But  if  we  give  to  this 
incident  every  possible  probative  force,  It 
does  not  tend  to  prove  the  fact  in  issue,  for 
the  circumstances  surrounding  its  fall  are  not 
disclosed,  and  there  is  no  evidence  that  It 
was  caused  solely  by  the  inclination  of  the 
shelf;  and,  for  aught  that  appears,  its  fall 
may  have  been  .attributable  to  the  careless- 
ness of  an  employe  In  not  replacing  It  se- 
curely after  it  had  been  taken  down  and 
shown  to  customers. 

The  plaintiff,  however,  relies  on  the  addi- 
tional fact  that  on  the  day  of  the  accident 
the  chest  itself  fell,  as  supplying  sufficient 
proof  to  require  a  submission  of  the  case  to 
the  jury,  under  the  familiar  principle  that 
where  an  accident  is  of  such  an  unusual  char- 
acter It  can  be  said  that  it  would  not  have 
happened  except  for  the  fault  of  the  defend- 
ant and  for  this  reason  it  may  fairly  be  in- 
ferred that  it  would  not  have  occurred  here 
but  for  its  negligence,  if  not  otherwise  ex- 
plained. The  mere  inclination  of  the  shelf 
does  not  seem  to  have  affected  the  stability 
of  the  other  chests,  which  apparently  re- 
mained in  place  after  being  once  put  in  posi- 
tion; and  it  cannot  be  said  that  under  the 
circumstances  disclosed,  where  chests  were 
being  taken  off,  and  put  back  if  not  sold,  In 
the  ordinary  course  of  business,  because  one 
of  them  happened  to  fall  the  doctrine  invoked 
becomes  applicable,  and  that  such  an  occur- 
rence was  of  so  uncommon  a  character  that 
of  itself  it  furnished  evidence  of  negligence 
on  the  part  of  the  defendant  Pinney  v.  Hall, 
156  Mass.  225,  30  N.  E.  1016.  If  there  were 
other  causes  besides  the  fact  of  the  fall  of  the 
chest  itself  that  may  have  produced  such  a 
result  the  plaintiff  is  obliged  to  go  further, 
and  eliminate  them,  by  showing  that  they 
did  not  operate;  but,  instead  of  doing  this, 
she  is  content  to  rest  her  case  upon  the  bald 
statement  of  fact  that  the  chest  fell,  and 
nothing  more.  But  the  Incline  of  the  shelf 
from  a  level  surface  1b  shown  to  have  been 
only  from  two  to  three  inches  at  the  end,  and 
less  than  three  feet  from  the  post  by  which  at 
that  point  it  was  supported;  and  it  cannot  be 
said  that  In  a.  shelf  of  this  length  and  width, 
this  was  so  unusual  as  to  lead  to  the  infer- 
ence of  negligence,  or  that  this  condition 
alone  caused  the  chest  to  fall,  for  here,  again, 
it  may  have  been  placed  so  insecurely  by  the 
acts  of  a  fellow  servant  that,  from  some  cause 
not  disclosed,  it  fell. 

It  is  not  necessary,  however,  to  rest  the 
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decision  of  the  case  on  these  two  counts 
solely  on  this  ground,  for  there  is  another 
answer  to  the  plaintiff's  contention,  as  it  may 
be  inferred  that  at  the  time  she  entered  the 
service  of  the  defendant  the  shelf  was  a  part 
of  its  establishment  where  she  was  to  work, 
and  there  is  no  dispute,  on  the  evidence,  that 
the  condition  of  the  shelf  was  not  open  and 
obvious,  and  continued  to  be  down  to  the 
time  when  she  was  injured.  Under  such 
conditions,  as  there  was  no  concealed  dan- 
ger, she  must  be  held  to  have  assumed  any 
risk  of  the  nature  disclosed,  and  this  alone  is 
sufficient  to  prevent  her  recovery.  O'Maley 
v.  South  Boston  Gaslight  Co.,  158  Mass.  133, 
32  N.  E.  1110,  47  L.  R.  A.  161;  Lamson  v. 
American  Axe  &  Tool  Co.,  177  Mass.  141,  58 
N.  E.  585,  83  Am.  St  Rep.  267;  Langley  v. 
Wheelock,  181  Mass.  474,  63  N.  E.  944. 

An  extended  discussion  of  the  remaining 
count  is  not  required,  as  the  person  alleged 
to  have  been  acting  as  superintendent  at  the 
time  of  the  accident  is  not  shown  to  have 
been  intrusted  with'  the  duty  either  of  the 
construction  or  repair  of  the  shelf,  and  there 
is  no  claim  that  he  Bet  the  plaintiff  at  work 
in  a  place  where  the  chest  would  be  likely 
to  fall  upon  her.  Fitzgerald  v.  Boston  & 
Albany  Railroad  Co,  156  Mass.  283,  296,  31 
N.  E.  7.  Besides,  there  was  no  duty  resting 
upon  him  to  inform  her  of  a  danger  with 
which  she  must  be  held  to  have  been  previ- 
ously acquainted.  Perry  v.  Old  Colony  Rail- 
road Co.,  164  Mass.  296,  800,  41  N.  E.  288. 

Exceptions  overruled. 


(185  Mass.  5SS) 

FOTTLER  v.  MOSELEY. 

(Supreme   Judicial   Court  of   Massachusetts. 

Suffolk.    May  19,  1904.) 

FBAUD    —    BBOKEBS    —    REPRESENTATIONS — BE- 

LIANCE     ON      REPRESENTATIONS  —  HOLDING 

COBPOBATE  STOCK— DECLINE  IN  VALUE. 

1.  Where  plaintiff  was  induced  by  the  fraud- 
ulent representations  of  a  stockbroker  to  cancel 
an  order  to  sell  certain  stock,  and  to  retain  it 
until  it  depreciated  in  value,  the  broker  was  lia- 
ble, though  the  depreciation  was  caused  by  the 
embezzlement  of  an  officer  of  the  corporation, 
which  was  not  contemplated  by  the  broker. 

Exceptions  from  Superior  Court,  Suffolk 
County;    Edgar  J.  Sherman,  Judge. 

Action  by  John  Fottler,  Jr.,  against 
Charles  W.  Moseley.  Judgment  for  defend- 
ant, and  plaintiff  brings  exceptions.  Ex- 
ceptions sustained. 

Nason  &  Proctor,  for  plaintiff.  Ben}.  Ii. 
M.  Tower  and  Ernest  O.  Hiler,  for  defend- 
ant. 

KNOWLTON,  C.  J.  The  parties  and  the 
court  seem  to  have  assumed  that  the  evi- 
dence was  such  as  to  warrant  a  verdict  for 
the  plaintiff,  under  the  law  stated  at  the 
previous  decision  of  this  case,  reported  in 
179  Mass.  295,  60  N.  E.  788,  if  the  diminution 
in  the  selling  price  of  the  stock  came  from 


common  causes.  The  defendant's  conten- 
tion is  that  the  embezzlement  of  an  officer 
of  a  corporation,  being  an  unlawful  act  of 
a  third  person,  should  be  treated  as  a  new 
and  Independent  cause  of  the  loss,  not  con- 
templated by  the  defendant,  for  which  he  Is 
not  liable.  To  create  a  liability,  It  is  nev- 
er necessary  that  a  wrongdoer  should  con- 
template the  particulars  of  the  injury  from 
bis  wrongful  act,  nor  the  precise  way  in 
which  the  damages  will  be  inflicted.  He 
need  not  expect  even  that  damage  will  result 
at  all,  if  he  does  that  which  is  unlawful, 
and  which  involves  a  risk  of  injury.  An 
embezzler  is  criminally  liable,  notwithstand- 
ing that  he  expects  to  return  the  money  ap- 
propriated after  having  used  it  If  the  de- 
fendant fraudulently  induced  the  plaintiff  to 
refrain  from  selling  his  stock  when  be  was 
abont  to  sell  it,  be  did  him  a  -wrong;  and  a 
natural  consequence  of  the  wrong,  for  which 
he  was  liable,  was  the  possibility  of  loss 
from  diminution  in  the  value  of  the  stock 
from  any  one  of  numerous  causes.  Most  if 
not  all,  of  the  causes  which  would  be  likely 
to  affect  the  value  of  the  stock,  would  be  acts 
of  third  persons,  or  at  least  conditions  for 
which  neither  the  plaintiff  nor  the  defendant 
would  be  primarily  responsible.  Acts  of  the 
officers,  honest  or  dishonest  in  the  man- 
agement of  the  corporation,  would  be  among 
the  most  common  causes  of  a  change  in 
value.  The  defendant  if  he  fraudulently  in- 
duced the  plaintiff  to  keep  his  stock,  took 
the  risk  of  all  such  changes.  The  loss  to  the 
plaintiff  from  the  fraud  Is  as  direct  and 
proximate,  if  he  was  induced  to  hold  his 
stock  until  an  embezzlement  was  discovered, 
as  if  the  value  had  been  diminished  by  a  fire 
which  destroyed  a  large  part  of  the  prop- 
erty of  the  corporation,  or  by  the  unexpected 
bankruptcy  of  a  debtor  who  owed  the  corpo- 
ration a  large  sum.  Neither  the  plaintiff  nor 
the  defendant  would  be  presumed  to  have 
contemplated  all  the  particulars  of  the  risk 
of  diminution  in  value  for  which  the  de- 
fendant made  himself  liable  by  his  fraudu- 
lent representations.  It  would  be  unjust 
to  the  plaintiff  in  such  a  case,  and  im- 
practicable, to  enter  upon  an  inquiry  as  to 
the  cause  of  the  fall  in  value,  if  the  plain- 
tiff suffered  from  the  fall  wholly  by  reason 
of  the  defendant's  fraud.  The  risk  of  a  fall 
from  whatever  cause,  is  presumed  to  have 
been  contemplated  by  the  defendant  when  he 
falsely  and  fraudulently  induced  the  plain- 
tiff to  retain  his  stock.' 

We  do  not  intimate  that  these  circumstan- 
ces, as  well  as  others,  may  not  properly  be 
considered  in  determining  whether  the  plain- 
tiff was  acting  under  the  inducement  of  the 
fraudulent  representations  in  continuing  to 
hold  the  stock  up  to  the  time  of  the  discov- 
ery of  the  embezzlement  The  false  repre- 
sentations may  or  may  not  have  ceased  to 
operate  as  an  inducement  as  to  the  dis- 
position of  his  stock  before  that  time.    Of 
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coarse,  there  can  be  no  recovery,  except  tor 
the  direct  results  of  the  fraud.  But  if  the 
case  is  so  far  established  that  the  plain- 
tiff, immediately  upon  the  discovery  of  the 
embezzlement,  was  entitled  to  recover  on  the 
ground  that  he  was  then  holding  the  stock 
in  reliance  upon  the  fraudulent  statements, 
and  If  the  great  diminution  in  value  came 
while  he  was  so  holding  it,  the  fact  that 
this  diminution  was  brought  about  by  the 
embezzlement  of  an  officer  leaves  the  plain- 
tiff's right  no  less  than  if  it  had  come  from 
an  ordinary  loss. 

Exceptions  sustained. 


<20»  111.  604) 

Mcmullen  et  ai  v.  Reynolds.* 

(Supreme  Court  of  Illinois.    April  20,  1904.) . 

PARTITION  —  SOLICITOB'S    FEES—  LIABILITY    OF 
DEFENDANTS— AMOUNT  OF  FEES— EVIDENCE. 

1.  On  a  hearing  to  determine  the  reasonable 
value  of  the  attorney's  fees  to  be  awarded  com- 
plainant's solicitor  in  a  partition  suit,  plain- 
tiff's witnesses  testified  that  $5,000  was  a  rea- 
sonable fee,  while  defendant's  witnesses  fixed 
the  usual  and  customary  charges  in  such  cases 
to  be  from  $200  to  $350.  Thereupon  the  court 
called  in  three  members  of  the  bar,  and  stated 
the  case  to  them,  and  asked  them  to  report  their 
conclusions  as  to  what  would  be  a  reasonable 
attorney's  fee  In  the  case,  and,  on  their  report- 
ing that  $2,000  would  be  a  reasonable  fee,  al- 
lowed that  sum.  Held  that,  the  members  of  the 
committee  not  having  been  sworn,  their  report 
was  incompetent  evidence,  and  the  allowance 
will  be  set  aside. 

2.  In  fixing  the  value  of  the  services  of  com- 
plainant's solicitor  in  partition,  the  court  has 
no  right  to  refer  that  matter  to  members  of  the 
bar  called  in  on  the  court's  own  motion. 

3.  Under  Partition  Act,  I  40  (Hurd's  Rev.  St. 
1899,  p.  1259),  providing  that  the  court  may  ap- 
portion the  costs,  including  a  reasonable  so- 
licitor's fee,  that  fee  should  be  taxed  like  other 
costs,  and  judgment  therefor  should  not  be  ren- 
dered in  favor  of  the  solicitor  in  his  own  name. 

4.  Under  Hurd's  Rev.  St.  1899,  I  40,  p.  1259, 
declaring  that  in  partition,  when  the  rights  and 
interests  of  all  the  parties  are  properly  set  forth 
in  the  petition,  the  court  shall  apportion  the 
costs,  including  a  reasonable  solicitor's  fee,  un- 
less defendants,  or  some  one  of  them,  shall  in- 
terpose a  good  and  substantial  defense,  in  which 
case  they  shall  recover  their  costs  against  the 
complainant,  defendants  in  partition  cannot  be 
charged  with  any  portion  of  complainant's  so- 
licitor's fees  where  the  proceeding  is  not 
amicable,  and  complainants  solicitor  repre- 
sents complainant  alone,  in  a  manner  hostile  to 
defendants,  requiring  them  to  employ  a  solicitor 
to  protect  their  interests. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Bill  by  Elizabeth  Keogh  against  Mary  A. 
McMullen  and  others,  in  which  Frank  P. 
Reynolds  was  allowed  a  certain  sum  as  so- 
licitor's fees.  From  a  portion,  of  the  decree 
allowing  such  solicitor's  fees,  defendants  ap- 
pealed to  the  Appellate  Court,  and,  from  a 
judgment  of  that  court  (105  111.  App.  386) 
affirming  Judgment  below,  defendants  ap- 
peal.   Reversed. 

"Rehearing  denied  June  8,  1904. 
70  N.E.-«6 


This  was  a  bill  in  chancery  filed  in  the 
circuit  court  of  Cook  county  by  Elizabeth 
Keogh  against  Mary  A.  McMullen,  John  H. 
McMullen,  Agnes  E.  Ducey,  and  William  T. 
McMullen  for  the  partition  of  certain  real 
estate  located  in  said  county.  An  answer 
and  replication  were  filed,  and  the  case  was 
referred  to  a  master  to  take  proofs,  and,  his 
report  coming  in,  a  decree  was  entered  find- 
ing that  Elizabeth  Keogh,  Mary  A.  McMul- 
len, John  H.  McMullen,  and  William  T.  Mc- 
Mullen were  each  the  owners  of  the  equal 
undivided  one-sixth  part  of  said  real  estate, 
and  that  Agnes  E.  Ducey  was  the  owner  of 
the  equal  undivided  two-sixths  part,  of  said 
real  estate,  and  commissioners  were  appoint- 
ed to  divide  and  allot  the  real  estate  among 
the  parties.  The  commissioners  appraised 
the  real  estate  at  $72,500,  and  made  a  divi- 
sion and  partition  thereof  'among  the  parties, 
and  filed  a  report  of  such  division  and  allot> 
ment,  which  was  approved  and  confirmed  by 
the  court;  and  thereupon  the  court  fixed 
the  solicitor's  fee  of  Frank  P.  Reynolds,  the 
complainant's  solicitor,  at  the  sum  of  $1,- 
999.98,  and  provided  that  each  of  the  par- 
ties who  owned  a  one-sixth  part  of  the  real 
estate  should  pay  $333.33,  and  that  Agnes  E. 
Ducey,  who  owned  the  two-sixths  part  there- 
of, should  pay  $666.60  thereof  to  said  Reyn- 
olds within  10  days  from  the  date  of  the  en- 
try of  the  decree,  which  sums  were  made  a 
lien  upon  the  shares  allotted  to  the  parties, 
respectively,  and  in  default  of  such  payment 
the  decree  provided  execution  should  issue 
in  favor  of  Reynolds,  and  against  the  sev- 
eral parties  to  the  suit,  for  the  amount  found 
due  from  each  of  them  to  him.  An  appeal 
from  so  much  of  said  decree  as  relates  to 
the  solicitor's  fee  was  prosecuted  to  the  Ap- 
pellate Court  for  the  First  District  by  Mary 
A.  McMullen,  Agnes  E.  Ducey,  and  William 
T.  McMullen,  where  the  decree  of  the  cir- 
cuit court  was  affirmed,  and  they  have  pros- 
ecuted a  further  appeal  to  this  court 

Frank  E.  Makeel  and  Thomas  E.  D.  Brad- 
ley, for  appellants.  William  Slack,  for  ap- 
pellee. 

HAND,  C.  J.  (after  stating  the  facts).  It 
is  first  contended  that  the  court  considered 
improper  evidence  In  fixing  the  amount  of 
the  solicitor's  fee.  The  complainant  called 
six  attorneys,  who  testified  they  were  en- 
gaged in  the  active  practice  of  law  in  the 
county  of  Cook,  that  they  were  acquainted 
with  the  usual  and  customary  fees  of  so- 
licitors in  partition  suits  in  said  county,  and 
that  $5,000  was  a  reasonable  solicitor's  fee 
in  said  case.  The  defendants  called  four  at- 
torneys, who  testified  that  a  reasonable  so- 
licitor's fee  in  said  case,  according  to  the 
usual  and  customary  charges  made  by  at- 
torneys hi  Cook  county  in  such  cases,  in 
their  judgment,  would  be  from  $200  to  $350. 
Tbe  judge,  after  bearing  said  testimony,  ex- 
pressed doubt  as  to  what  course  of  action 
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he  should  pursue,  and,  upon  his  own  mo- 
tion, called  before  the  court  three  members 
of  the  Cook  county  bar,  and  made  or  caused 
to  be  made  to  them  a  statement  of  the  facts 
of  the  case— that  Is,  the  character  and  ex- 
tent of  the  services  performed,  the  value  of 
the  real  estate  to  be  partitioned,  the  length 
of  time  the  case  had  been  pending,  the  con- 
dition of  the  title  to  the  property  to  be  di- 
vided, and  the  number  of  parties  to  the  suit 
—and  requested  said  attorneys  to  retire  and 
confer  together  upon  the  subject  of  the 
amount  that  should  be  allowed  as  a  solicit- 
or's fee  In  the  case,  and  to  report  their  con- 
clusions to  the  court  The  committee  so  ap- 
pointed retired,  and,  after  conferring  to- 
gether, returned  into  court  and  reported 
that,  In  their  opinion,  $2,000  would  be  a  rea- 
sonable solicitor's  fee.  The  court  thereupon 
fixed  ther  solicitor's  fee  at  the  sum  suggested 
by  the  committee,  less  two  cents,  which 
amount  It  was  necessary  to  eliminate  from 
their  report,  that  the  amount  allowed  might 
be  apportioned  equally  between  the  parties 
to  the  suit  The  gentlemen  called  by  the 
court  on  Its  own  motion  were  not  sworn. 

While  it  Is  the  general  rule  in  chancery 
cases,  where  the  hearing  Is  before  the  court 
without  a  Jury,  that  the  court  will  be  pre- 
sumed to  have  disregarded  Incompetent  evi- 
dence, and  to  have  based  its  decision  .upon 
the  competent  evidence  In  the  case,  and,  if 
there  is  sufficient  competent  evidence  to  sup- 
port its  decree,  the  fact  that  incompetent 
evidence  has  been  admitted  will  not  consti- 
tute reversible  error,  that  rule  does  not  ap- 
ply when  there  is,no  competent  evidence  in 
the  record  to  support  the  decree,  and  it  Is 
apparent  the  court  did  consider  incompe- 
tent evidence,  and  base  its  decree  thereon. 
In  other  words,  if  it  appear  that  the  decree 
cannot  be  sustained  unless  incompetent  evi- 
dence be  considered,  the  decree  will  be  re- 
versed. Yarde  v.  Yarde,  187  111.  636,  68  N. 
E.  000.  The  evidence  of  the  complainant  was 
tp  the  effect  that  a  reasonable  solicitor's  fee 
was  ?5,000,  while  that  of  the  defendants 
was  that  a  reasonable  solicitor's  fee  would 
not  exceed  $350.  In  this  great  divergence  of 
opinion,  it  is  apparent  that  the  court  adopted 
the  report  of  the  committee,  and  incorporat- 
ed the  finding  of  the  committee  into  its  de- 
cree. This  was  clearly  error.  The  court  had 
no  more  power  to  submit  for  decision  to  the 
gentlemen  called  before  it  the  question  of 
the  amount  to  be  allowed  as  a  solicitor's  fee, 
than  it  would  have  had  power  to  submit  to 
the  committee  the  question  whether  or  not  a 
solicitor's  fee  for  any  amount,  under  the  law, 
could  properly  be  allowed.  While  the  court 
may  doubtless  take  Into  consideration,  in 
connection  with  the  testimony  offered,  its 
own  knowledge  upon  the  subject  of  the  val- 
ue of  solicitor's  fees  in  partition  and  similar 
suits  (Culver  v.  Allen  Medical  Ass'n,  206  111. 
40,  60  N.  E.  53),  still  the  parties  to  a  suit 
have  the  right  to  have  the  question  deter- 
mined by  the  court  upon  sworn  testimony, 


which  the  court  should  weigh  in  view  of  its* 
own  knowledge  and  experience,  and  whicb 
testimony  must  be  preserved  in  the  record 
by  a  certificate  of  evidence  to  entitle  a  party 
to  nave  the  question  reviewed  upon  appeal 
or  writ  of  error  (Goodwillie  v.  Milllmann,  56 
ill.  523;  Albright  v.  Smith,  68  111.  181;  Spring 
v.  Collector  of  the  City  of  Olney,  78  III.  101; 
Metheny  v.  Bonn,  164  111.  405,  45  N.  B.  1011); 
and  parties  cannot  be  required  to  submit  to 
the  determination  of  committees,  or  other 
bodies  extrajudicial  in  character,  the.  amount 
that  shall  be  allowed  as  solicitor's  fees  and 
paid  by  them  in  partition  suits  or  other  sim- 
ilar suits  to  which  they  are  parties.  The 
action  of  the  court  in  calling  before  it  said 
committee,  and  in  submitting  to  the  com- 
mittee for  decision  a  matter  which  it  alone 
had  the  power  to  determine  upon  sworn  tes- 
timony, and  the  basing  of  its  decree  there- 
on, was  reversible  error. 

It  is  next  contended  that  it  was  error  to 
enter  Judgment  and  order  execution  for  the 
solicitor's  fee  in  favor  of  the  solicitor  instead 
of  the  complainant  The  principle  is  funda- 
mental that  it  is  erroneous  to  enter  Judg- 
ment and  order  execution  for  costs  in  favor 
of  one  not  a  party  to  the  suit  unless  ex- 
press -authority  for  so  doing  is  given  by 
statute.  Lilly  v.  Shaw,  59  111.  72;  Wallace 
v.  Espy,  68  111.  143;  5  Ency.  of  PI.  &  Pr. 
148.  It  is  clear  that  section  40  of  the  par- 
tition act  (Hurd's  Rev.  St  1809,  p.  1259), 
which  provides  that  the  court  may  appor- 
tion the  costs,  including  a  reasonable  solic- 
itor's fee,  contemplates  that  the  solicitor's 
fee,  when  allowed  in  that  class  of  cases, 
shall  be  taxed  like  the  other  taxable  costs  in 
the  case,  and  that  a  Judgment  therefor 
shall  not  be  rendered  In  favor  of  the  solicitor, 
with  the  right  to  take  out  execution  in  his 
own  name.  In  the  Lilly  Case,  supra,  on  page 
78,  it  was  said:  "Besides  the  Irregularities 
pointed  out,  there  is  still  another.  The  ?1,- 
200  allowance  was  not  made  as  costs  taxed 
in  the  cause,  but  appellees  were  Introduced 
as  new  parties  into  the  record  upon  mere 
motion.  That  sum  was  allowed  to  them  by 
name,  and  they  would  be  entitled  to  execu- 
tion In  their  favor  if  the  order  were  allowed 
to  stand.  The  order  making  such  allowance 
must  be  reversed."  In  Habberton  v.  Hab- 
berton,  156  111.  444,  41  N.  E.  222,  the  ques- 
tion presented  here  was  not  raised;  and 
that  case  does  not  sustain  the  position  that 
the  Judgment  for  the  solicitor's  fee  was  prop- 
erly rendered  in  favor  of  the  solicitor,  with 
the  right  to  have  execution  in  his  name  to 
enforce  the  collection  thereof.  The  Judg- 
ment is  therefore  not  In  proper  form,  and, 
under  the  authority  of  the  Lilly  Case,  should 
be  reversed. 

It  Is  also  contended  that  the  court  erred 
In  taxing  any  part  of  the  solicitor's  fee  al- 
lowed in  the  case  against  the  appellants, 
and  that  Is  the  main  question  presented  for 
consideration  by  this  appeal,  as  the  other 
errors  complained  of  will  not  arise  on  in- 
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other  hearing;  while  that  question  goes  to 
the  right  to  tax  the  complainant's  solicitor's 
fee  as  costs  In  any  amount,  and  apportion 
the  same  among  the  parties  In  Interest. 

It  appears  that  James  McMullen  died 
seised  of  a  considerable  estate;  that  he  left, 
him  surviving,  six  children — the  five  hereto- 
fore named,  three  of  whom  were  nonres- 
idents of  the  state  of  Illinois,  and  Alice  At- 
kinson, who  conveyed  her  Interest  in  the 
property  sought  to  be  partitioned  to  her  sis- 
ter Agnes  E.  Ducey  before  the  bill  was  filed; 
that  a  portion  of  the  real  estate  of  which 
James  McMullen  died  seised  was  apportioned, 
by  agreement,  between  his  children,  but  that 
they  were  unable  to  agree  as  to  a  partition 
of  the  real  estate  covered  by  this  bill;  that 
the  bill  set  out  the  rights  and  interests  of 
all  the  parties  in  interest  correctly;  that  the 
defendants,,  in  their  answer,  admitted  that 
James  McMullen,  deceased,  the  father  of  the 
complainant  and  defendants,  died  seised  of 
the  said  real  estate,  and  that  the  complainant 
was  entitled  to  the  one-sixth  part  thereof, 
and  to  have  partition  thereof,  and  stated  the 
defendants  were  willing  to  have  their  in- 
terests set  off  Jointly,  and  not  severally,  to 
them.  The  defendants  appeared  by  their 
solicitor  before  the  master,  and  there  made 
the  same  admissions,  and  the  report  of  the 
master  was  based  mainly  upon  the  admis- 
sions contained  In  the  answer  of  the  defend- 
ants and  those  of  their  solicitor  made  before 
the  master.  The  real  estate  sought  to  be 
divided  consisted  of  50  acres  of  unimproved 
property  occupied  by  a  golf  club  as  lessee, 
and  a  block  of  houses  located  in  the  city  of 
Chicago,  which  were  occupied  by  14  ten- 
ants; that  one  commissioner  was  selected  up- 
on the  suggestion  of  complainant,  and  one 
upon  the  suggestion  of  the  defendants,  and 
one  by  the  court;  that  the  parties  at  various 
times  endeavored  to  agree  upon  the  portion 
of  the  real  estate  that  should  be  set  off  and 
allotted  to  the  complainant,  and,  with  that 
end  in  view,  conferred  with  the  commis- 
sioners through  their  solicitors,  and  the  com- 
missioners on  one  or  more  occasions  confer- 
red directly  with  the  parties;  that  at  all  of 
said  conferences  Reynolds  represented  the 
complainant;  that,  after  the  commissioners 
had  agreed  upon  the  amount  which  should  be 
allotted  to  complainant,  Reynolds  endeavored 
to  induce  them  to  change  said  allotment, 
and  give  to  complainant  a  larger  portion  of 
said  real  estate  than  the  commissioner  had 
determined  to  allot  to  her,  or  than  was  sub- 
sequently allotted  to  her. 

The  statute  providing  for  the  allowance 
of  solicitor's  fees  In  partition  suits  reads  as 
follows:  "In  all  proceedings  for  the  partition 
of  real  estate,  when  the  rights  and  interests 
of  all  the  parties  in  interest  are  properly  set 
forth  in  the  petition  or  bill,  the  court  shall 
apportion  the  costs,  Including  the  reasonable 
solicitor's  fee,  among  the  parties  in  Interest 
In  the  suit,  so  that  each  party  shall  pay  his 
or  her  equitable  portion  thereof,,  unless  the 


defendants,  or  some  one  of  them,  shall  In- 
terpose a  good  and  substantial  defense  to 
said  bill  or  petition.  In  such  case  the  party 
or  parties  making  such  substantial  defense 
shall  recover  their  costs  against  the  com- 
plainant according  to  equity."  Hurd's  Rev. 
St  ltm,  i  40,  p.  1259. 

It  Is  the  contention  of  appellee  that  as 
the  bill  filed  by  the  complainant  properly  set 
forth  the  rights  and  interests  of  all  the  par- 
ties in  interest,  and  no  good  and  substantial 
defense  to  the  bill  was  interposed  by  any 
of  the  defendants,  the  court  was  required 
by  the  statute  to  make  an  allowance  for  the 
reasonable  solicitor's  fee  of  the  complainant, 
and  apportion  the  same  among  the  parties 
to  the  suit  as  costs,  regardless  of  whether  it 
was  equitable  the  defendants  should  pay 
a  portion  of  said  solicitor's  fee  or  not  We 
do  not  agree  with  such  contention.  Anterior 
to  the  passage  of  the  act  of  1888,  above  set 
forth,  it  had  been  uniformly  held  by  this 
court,  under  statutes  authorizing  the  court 
to  apportion  the  costs  in  partition  suits,  in- 
cluding reasonable  solicitor's  fees,  among  the 
parties,  so  that  each  party  should  pay  his 
equitable  share  thereof;  that  no  allowance 
could  be  made  in  a  contested  case  where 
the  solicitor  for  complainant  conducted  the 
case  in  a  manner  hostile  to  the  defendants, 
and  by  reason  thereof  it  was  necessary  for 
the  defendants  to  employ  counsel  to  protect 
their  interests.  In  Strawn  v.  Strawn,  46  111. 
412,  the  circuit  court  taxed  as  costs  against 
the  defendants  their  share  of  the  sum  of 
$3,600  as  a  fee  to  the  solicitors  of  the  com- 
plainants. On  page  414  the  court  said:  "The 
proceeding  was  not  an  amicable  one.  The 
defendants  appeared  by  their  own  solicitors, 
as  they  had  the  right  to  do;  and  why  they 
should  be  required  to  assist  in  paying  the 
counsel  of  complainants,  we  do  not  perceive. 
Here  was  a  great  estate  to  be  divided,  and 
If  the  parties  could  not  agree  upon  a  division,, 
and  litigation  became  necessary,  each  was 
entitled  to  have  his  interests  protected  in 
court  by  counsel  of  his  own  selection;  and 
one  party  cannot,  under  our  practice,  be  com- 
pelled to  pay  the  fees  of  the  other."  In 
Kllgour  v.  Crawford,  51  111.  249,  the  court- 
allowed  $100  as  fees  to  the  counsel  for  com- 
plainants, and  directed  the  same  to  be  taxed 
as  costs, .  pro  rata,  against  all  the  parties, 
pursuant  to  the  act  of  1869  (Laws.  1869,  p. 
368).  This  court-  on  page  253,  said:  "The 
terms  of  that  law  are  not  mandatory.  It 
merely  provides  that  'it  shall  be  lawful  for 
the  court  to  order  that  a  reasonable  fee 
be  allowed,'  etc.;  the  provision  being  restrict- 
ed to  proceedings  in  partition  and  the  as- 
signment of  dower.  Where  the  proceedings, 
are  amicable,  and  the  parties  defendant  do 
not  deem  it  necessary  to  employ  counsel  to 
protect  their  interests,  it  is  proper  that  the 
power  given  by  this  law  should  be  exercis- 
ed, ns  all  the  parties  have  the  benefit  of  the. 
partition.  But  where  the  defendants  deem, 
it  necessary  to.  employ  counsel  in  order  to 
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protect  their  Interests,  and  secure  a  Just 
partition  or  an  equitable  assignment  of 
dower,  we  can  see  no  reason  why  they  should 
be  required  not  only  to  pay  the  fees  of  their 
own  counsel,  but  also  a  part  of  the  fees  of 
adverse  counsel.  This  Is  not  done  In  other 
legal  proceedings,  In  some  of  which  it  might 
lie  done  with  much  more  propriety— as  when, 
for  example,  a  defendant  is  resisting  the  pay- 
ment of  an  honest  debt  In  these  partition 
proceedings  the  defendants  have  generally 
been  guilty  of  no  default  or  wrong.  In  many, 
cases  there  are  minor  heirs  or  married 
women,  which  circumstance  renders  legal 
proceedings  unavoidable;  and,  even  when 
there  are  not,  the  mere  fact  that  the  joint 
owners  have  not  been  able  to  agree  upon  a 
partition  is  no  reason  why  the  defendants 
should  be  made  to  pay  the  counsel  of  com- 
plainants. We  are  satisfied  the  act  should 
be  construed  as  intending  the  taxation  of 
counsel  fees  only  in  cases  where  the  pro- 
ceedings are  amicable." 

In  Lilly  v.  Shaw,  supra,  the  court  allowed 
the  complainant's  solicitors  a  fee  of  $1,200. 
In  disposing  of  that  question,  on  page  77  of 
the  opinion,  it  was  said:  "But,  aside  from 
all  other  questions,  the  case  was  not  within 
the  purview'  of  the  statute  of  1860.  In  Kil- 
gour  v.  Crawford,  51  111.  249,  It  was  held 
that  the  act  should  be  construed  as  Intending 
the  taxation  of  counsel  fees  only  In  cases 
where  the  proceedings  are  amicable.  It  does 
not  affect  the  question  that  this  was  begun 
as  an  amicable  suit,  when  It  immediately  de- 
veloped Into  the  ordinary  case  of  adverse  par- 
ties. The  court  surely  could  not  have  Intend- 
ed to  allow  appellees— two  of  the  three  solic- 
itors who  filed  the  petition— the  enormous 
sum  of  $1,200  for  merely  filing  the  petition. 
If  he  did  not,  then  the  order  is  to  compel  ap- 
pellants to  pay  for  the  services  of  counsel 
whose  principal  efforts  were  on  behalf  of  the 
opposite  party  and  against  them.  It  would 
be  a  novel  addition  to  the  quantum  meruit 
count  for  professional  services  to  go  into  our 
form  books,  running  thus:  'For  the  work,  la- 
bor, and  professional  services  of  plaintiff,  as 
an  attorney  at  law,  done  and  performed  as 
such  attorney  in  a  certain  suit  lately  pending,' 
etc.,  'of  A  B.  against  the  said  defendant, 
at  the  request  of,  for  and  in  behalf  of,  the 
said  A.  B.'  The  principle  of  such  a  count 
would  be  precisely  the  same  as  that  of  the 
allowance  in  question.  It,  no  doubt,  has  hap- 
pened that  the  services  of  attorneys  at  law, 
rendered  upon  the  retainer  of  one  party,  were 
of  great  value  to  the  opposite  party,  but  it 
appears  from  the  record  that  the  services  of 
appellees  were  not  of  that  kind.  They  were 
evidently  bestowed  with  zeal,  ability,  and  ef- 
fect against  appellants.  The  statute  In  ques- 
tion was  not  designed  as  an  Instrument  of 
injustice,  or  to  throw  the  rights  of  parties 
into  confusion.  Why  are  appellees  any  more 
entitled  to  such  an  allowance  than  the  solicit- 
ors for  appellants?" 

In  Stunz  t.  Stuns,  131  111.  210,  23  N.  B. 


407,  the  court  allowed  a  solicitor's  fee  of 
$200.  This  court;  on  page  220.  131  111.,  and 
page  400,  23  N.  B.,  said:  "It  is  patent  upon 
the  face  of  the  record  that  the  entire  proceed- 
ing was  conducted  with  unfairness  toward  the 
wards  and  In  the  interest  of  the  widow.  The 
proceeding,  as  conducted,  was  not  an  amicable 
suit  instituted  for  the  benefit  of  the  wards,  bat 
was  hostile  to  their  Interests.  Such  fees  may 
be  allowed  when  the  suit  is  an  amicable  one, 
for  the  reason  that  therein  the  solicitors  rep- 
resent the  Interests  of  all  the  parties  alike. 
It  would  be  grossly  unjust  to  compel  these 
children  to  pay  the  fees  of  the  solicitor  of 
the  widow,  who  alone  represented  her  inter- 
est, and  who  so  conducted  the  proceeding  as 
to  produce  the  unconscionable  result  already 
indicated." 

It  will  be  observed  the  statute  now  in  force 
provides  "the  court  shall  apportion  the  costs. 
Including  the  reasonable  solicitor's  fee,  among 
the  parties  In  interest  in  the  suit  so  that  each 
party  shall  pay  his  or  her  equitable  portion 
thereof."  It  would  seem  clear,  therefore,  un- 
der the  terms  of  the  statute,  if  it  would  be 
Inequitable  for  the  defendants  to  pay  any 
portion  of  the  complainant's  solicitor's  fee, 
that  such  fee  should  not  be  taxed  as  costs 
and  apportioned  against  them;  and  if  It  was 
Inequitable,  prior  to  the  passage  of  the  act 
of  1880,  to  require  defendants  to  pay  a  part 
of  complainant's  solicitor's  fee  where  the  so- 
licitor of  complainant  represented  only  the 
complainant's  Interest,  and  assumed  an  atti- 
tude hostile  In  Its  character  toward  the  de- 
fendants, whereby  it '  became  necessary  for 
them  to  employ  counsel  In  order  to  protect 
their  Interests,  and  to  obtain  a  just  partition 
of  their  lands,  we  see  no  reason  why  the  rule 
should  be  different  under  the  act  of  1889— 
that  Is,  if  It  was  inequitable,  under  such  cir- 
cumstances, to  allow  a  solicitor's  fee  prior  to 
the  act  of  1880,  why  it  Is  not  equally  in- 
equitable to  allow  a  solicitor's  fee,  under 
such  circumstances,  subsequent  to  the  passage 
of  that  act— and  such  has  been  the  holding; 
of  this  court 

In  HartweU  ▼.  De  Vault  159  III  825,  42 
N.  E.  789,  the  complainant  sought  to  have  his 
solicitor's  fees  taxed  as  costs,  and  apportioned 
between  the  parties  in  Interest.  The  appel- 
lant had  neglected  to  make  two  of  the  ten- 
ants in  common  with  her  parties  defendant, 
and  the  proceedings  were  not  amicable,  but 
were  hotly  contested  by  the  parties.  The 
court,  on  page  336,  159  111.,  and  page  793,  42 
N.  B.,  said:  "The  statute  provides  that  in 
all  proceedings  for  the  partition  of  real  estate, 
where  the  rights  and  interests  of  all  the  par- 
ties are  properly  set  forth  In  the  petition  or 
bill,  the  court  shall  apportion  the  costs.  In- 
cluding the  reasonable  solicitor's  fee,  among 
the  parties  in  interest  in  the  suit"  etc.  » 
Starr  &  O.  Ann.  St  1896,  c.  30,  p.  935.  We 
have  held,  In  regard  to  this  statute,  that  where 
the  proceedings  are  not  amicable,  and  the  de- 
fendants deem  it  necessary  to  employ  counsel 
in  order  to  protect  their  interests,  and  secure 
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a  Just  partition  or  an  equitable  assignment 
of  dower,  they  should  not  be  required  to  pay 
the  fees  of  adverse  counsel  as  well  as  of 
their  own  counsel." 

In  Metbeny  v.  Bonn,  supra,  on  page  480, 
164  111.,  and  page  1012,  45  N.  E.,  it  was 
said:  "Prior  to  this  amendment  [the  amend- 
ment of  1889]  it  was  uniformly  held,  under 
statutes  which  authorized  the  court  to  ap- 
portion the  costs,  Including  reasonable  so- 
licitor's fees,  among  the  parties  to  the  pro- 
ceeding, so  that  each  party  should  pay  his 
equitable  portion  thereof,  that  no  allowance 
could  be  made  in  a  contested  suit  where  the 
solicitor  for  the  complainant  conducted  the 
proceeding  against  the  interest  of  the  de- 
fendants, and  they  were  required  to  employ 
counsel  to  represent  such  Interest.  It  was 
considered  equitable  that  each  should  con- 
tribute to  the  fee  of  complainant's  solicitor 
only  In  cases  where  he  represented  all  Inter- 
ests In  an  amicable  proceeding.  By  the 
amended  section,  the  apportionment  is  still 
to  be  such  that  each  party  shall  only  pay  his 
or  her  equitable  portion  of  the  fee.  •  •  * 
The  section  of  the  statute  In  question  was 
considered  in  Ilartwell  v.  De  Vault,  159  111. 
325,  42  N.  E.  789,  and  the  same  rule  prevail- 
ing under  the  former  statute  was  reasserted. 
In  that  case  the  complainant,  in  her  original 
bill,  bad  not  stated  the  names  and  interests 
of  all  parties,  but  had  afterward  amended 
her  bill  so  as  to  state  them.  This  omission 
was  connected  with  the  fact  that  the  proceed- 
ing was  hotly  contested  by  the  parties,  and 
the  latter  fact  was  given  as  one  of  the  rea- 
sons for  refusing  an  allowance  of  a  solicit- 
or's fee." 

Here  the  parties  were  unable  to  agree  upon 
a  division  of  the  real  estate.  It  was  valuable, 
and  consisted  of  both  vacant  and  improved 
property.  Three  of  the  defendants  were  non- 
residents of  the  state.  The  solicitor  of  the 
complainant  was  employed  by  her,  and  was 
actively  engaged  in  endeavoring  to  further 
her  interests  before  the  commissioners  by  In- 
creasing the  amount  of  the  estate  which 
should  be  allotted  to  her,  the  effect  of  which 
would  be  to  lessen  the  portion  which  would 
be  allotted  to  the  defendants,  and  endeavored 
to  have  taxed  as  costs  a  solicitor's  fee  of  $5,- 
000,  five-sixths  of  which  he  sought  to  have 
made  a  charge  in  his  favor  upon  the  estate 
of  the  defendants.  The  attitude  of  the  com- 
plainant and  her  solicitor  toward  the  defend- 
ants appears  to  have  been  hostile  from  the 
commencement  of  the  suit,  and  the  record 
justifies  the  conclusion  it  was  necessary  for 
the  defendants  to  be  represented  by  their  own 
counsel,  in  order  that  their  rights  might  be 
protected,  and  they  obtain  a  just  partition  of 
their  lands.  While  in  a  proper  case  the  stat- 
ute permitting  a  solicitor's  fee  to  be  taxed  as 
costs  and  apportioned  among  the  parties  in 
interest  is  a  wholesome  law,  in  many  cases, 
If  recklessly  applied  by  the  courts,  it  would 
work  a  great  hardship.  The  fact  that  an  an- 
swer is  filed  or  a  frivolous  defense  interposed 


should  not  be  allowed  to  defeat  the  operation 
of  the  statute,  If  the  bill  or  petition  sets 
forth  the  rights  and  interests  of  the  parties 
correctly.  Walker  v.  Tink,  159  111.  323,  42 
N.  fl.  773.  Still,  when  the  court  can  see  that 
it  is  necessary  for  the  defendants  to  have 
counsel  to  protect  their  Interests  and  to  insure 
a  just  partition  of  their  estate,  and  that  the 
solicitor  of  the  complainant  represents  alone 
the  Interests  of  the  complainant,  and  that  it 
would  be  Inequitable  to  require  the  defendants 
to  pay  their  own  counsel,  and  contribute  to- 
ward the  payment  of  complainant's  counsel 
also,  the  court  should  not  tax  complainant's 
solicitor's  fee  as  costs,  and  apportion  the  same 
among  the  parties  in  interest  in  the  suit. 

We  are  of  the  opinion  the  court  erred  in 
taxing  the  complainant's  solicitor's  fee  as 
costs,  and  apportioning  a  part  thereof  against 
the  defendants. 

The  judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  will  be  revers- 
ed, and  the  cause  remanded  to  the  circuit 
court  for  further  proceedings  In  accordance 
with  the  views  herein  expressed.  Reversed 
and  remanded. 

(»»  111.  517) 

GLOS  et  ux.  v.  GLEASON  * 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

TAXATION  —  DEEDS  —  VALIDITY— SUITS  TO  RE- 
MOVE CLOUD  —  EVIDENCE  OF  TITLE— SUFFI- 
CIENCY—TENDER— PERSON  TO  WHOM  MADE- 
RECORD  TITLE  HOLDER  —  EQUITY  PRACTICE— 
,  REFERENCE  TO  MASTER  — TRIAL  CALENDAR- 
NOTICE— COSTS  ON  APPEAL— ADDITIONAL  AB- 
STRACT. 

1.  In  a  suit  to  remove  a  cloud  from  title,  it 
Is  not  necessary  for  complainant  to  prove  title 
with  the  same  strictness  as  in  an  action  of  eject- 
ment; and  proof  showing  that,  at  the  time  the 
bill  was  filed,  complainant  was  in  the  posses- 
sion of  the  property,  claiming  in  good  faith  to 
be  the  owner  thereof,  under  a  deed  conveying 
the  same  to  him,  is  sufficient,  where  the  only 
cloud  which  complainant  seeks  to  remove  is  a 
tux  d©cd 

2.  Under  Hurd's  Rev.  St.  1901,  a  120,  {  194, 
requiring  the  county  clerk,  on  the  day  adver- 
tised for  a  tax  sale,  to  make  a  certificate,  to  be 
entered  on  the  record,  reciting  the  correctness 
of  the  record  and  the  rendition  of  judgment,  a 
tax  deed  based  on  a  sale  advertised  for  August 
1st  was  invalid  where  the  certificate  was  made 
on  July  13th. 

3.  A  tender  of  the  amount  paid  at  a  tax  sale, 
with  subsequent  taxes,  interests,  and  costs, 
mad«  to  the  record  holder  of  a  tax  title  previous 
to  the  filing  of  a  bill  for  the  removal  of  a  cloud, 
and  kept  good  by  a  payment  into  court  on  filing 
the  bill,  was  sufficient  to  absolve  complainant 
from  liability  for  costs,  although  defendant  had 
conveyed  the  property  to  his  wife,  who  was 
later  made  a  party  defendant  by  supplemental 
bill ;   the  deed  to  her  not  having  been  recorded. 

4.  In  a  suit  to  set  aside  a  tax  deed  as  a  cloud 
on  title,  it  was  unnecessary  to  refer  the  cause 
to  a  master  to  ascertain  the  amount  due  as  re- 
demption money. 

6.  In  the  absence  of  a  rule  of  court  or  a  stat- 
ute requiring  it,  notice  need  not  be  given  to  de- 
fendant of  the  placing  of  a  cause  on  the  trial 
calendar. 

G.  Appellee  may  recover  costs  of  printing  an 
additional  abstract,  the  necessity  of  which  is 
made  to  appear. 

•Rehearing  denied  June  8,  19M. 
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Appeal  from  Circuit  Court,  Cook  County; 
Abner  Smith,  Judge. 

Bill  in  equity  by  F.  6.  Gleason  against 
Jacob  Glos  and  wife.  From  a  decree  for 
complainant,  defendants  appeal.    Affirmed. 

On  January  20,  1902,  appellee  filed  a  bill 
in  the  circuit  court  of  Cook  county  against 
appellant  Jacob  Glos  to  set  aside  a  tax  deed 
to  certain  lots  In  the  city  of  Chicago,  as  be- 
ing a  cloud  upon  appellee's  title  to  the  lots; 
said  deed  having  been  Issued  by  the  county 
clerk  of  Cook  county  to  Glos.  Subsequent 
to  the  filing  of  the  bill  a  deed  from  Jacob 
Glos  to  bis  wife,  Emma  J.  Glos,  dated  Janu- 
ary 2,  1902,  and  acknowledged  on  January 
20,  1902,  conveying  an  undivided  one-half  in- 
terest in  said  lots,  was  filed  for  record  in  the 
recorder's  office  of  said  county;  and  on  Feb- 
ruary 12,  1902,  appellee  filed  a  supplemental 
bill  in  the  circuit  court,  making  Emma  J. 
Glos  a  party  defendant,  and  praying  that  her 
deed  to  the  lots  in  question  be  set  aside  as  a 
cloud  upon  appellee's  title.  Both  defendants 
answered,  denying  that  appellee  Is  the  owner 
of  the  said  lots,  and  averring  ownership  In 
the  defendants  by  virtue  of  the  deeds  refer- 
red to;  denying  that  the  tax  deed  to  Jacob 
Glos  Is  void,  as  alleged  In  the  bill;  denying 
that  a  tender  had  been  made  to  Jacob  Glos, 
as  claimed  by  appellee  in  his  bill;  and  deny- 
ing that  appellee  is  entitled  to  the  relief 
prayed  for.  A  replication  was  filed  to  these 
answers,  and  the  cause  was  heard  in  open 
court  before  the  presiding  judge  thereof. 
The  court  rendered  a  decree  finding  that  the 
material  allegations  of  the  bill  were  true; 
that  complainant  therein  is  the  owner  in  fee 
simple  of  the  lots  described  in  the  bill,  and 
was  in  the  actual  and  exclusive  possession  of 
the  same  at  and  before  the  filing  of  the  bill 
herein;  that  the  tax  deed  to  Jacob  Glos  Is 
invalid,  and  that  the  deed  to  Emma  J.  Glos 
was  filed  subsequent  to  the  commencement 
of  this  suit  and  is  also  invalid  as  against 
the  complainant;  that  both  deeds  are  clouds 
upon  the  complainant's  title  to  the  lots;  and 
the  decree  therefore  orders  the  same  can- 
celed and  removed  of  record.  It  also  finds 
that  a  tender  was  made  to  Jacdb  Glos  prior 
to  the  commencement  of  the  suit,  and  orders 
that  he  pay  the  costs  of  this  proceeding,  but 
that  Emma  J.  Glos  recover  no  costs.  Both 
defendants  appeal  from  the  decree  to  this 
court. 

The  evidence  shows  that  in  1897  appellee 
obtained  a  quitclaim  deed  to  these  lots,  which 
was  recorded  In  the  recorder's  office  of  Cook 
county  on  June  28,  1898;  that  his  grantor. 
Marie  A.  Kennlcott,  had  paid  the  taxes  on 
these  lots  from  1891  up  to  1898,  when  they 
were  sold  for  taxes  to  Jacob  Glos;  that  ap- 
pellee had  caused  a  fence  to  be  erected,  in- 
closing these  lots;  and  that  a  sidewalk  bad 
been  laid  in  front  of  them.  The  taxes  as- 
sessed for  the  year  1897  remaining  unpaid 
on  said  lots,  judgment  was  entered  against 
the  same  by  the  county  court  of  Cook  county 
on  July  11,  1898,  and  the  lots  were  adver- 


tised to  be  sold  for  taxes  on  August  X,  1898. 
The  certificate  of  the  clerk  required  by  sec- 
tion 194  of  chapter  120  of  Kurd's  Revised 
Statutes  of  1901  was  made  on  July  13,  1898, 
instead  of  on  August  1,  1898.  The  saleref 
lands  for  delinquent  taxes  opened  on  Au- 
gust 1,  1898,  as  advertised,  and  on  September 
14,  1898,  the  lots  in  question  were  sold  to 
appellant  Jacob  Glos  for  the  sum  of  $34.15, 
and  a  certificate  of  sale  was  issued  to  him. 
He  also  paid  the  taxes  for  the  ensuing  year, 
amounting  to  $28.50.  On  June  21,  1901,  the 
lots  remaining  unredeemed  from  said  tax 
sale,  Jacob  Glos  applied  to  the  county  clerk 
of  Cook  county  for  a  deed,  and  thereupon 
filed  a  notice,  with  Its  certificate  of  publica- 
tion, which  notice  had  been  published  from 
May  23,  1900,  to  June  6,  1900,  and  which 
notified  Mary  Kennlcott,  Mary  E.  Kennlcott, 
and  the  unknown  owners  of,  and  persons  In- 
terested In,  said  lots,  that  the  time  for  re- 
demption would  expire  on  September  14, 
1900,  and  also  filed  two  affidavits— one  made 
by  himself,  and  the  other  made  by  his  agent, 
Timke— in  which  it  was  stated  that  each  had 
made  diligent  search  and  inquiry  for  the  said 
Mary  Kennlcott  and  Mary  E.  Kennlcott,  and 
the  unknown  owners  of  and  persons  interest- 
ed in  said  lots,  and  that  affiants  had  not  been 
able  to  find  any  of  them  in  said  county.  The 
bill  charges  that  the  statements  In  the  affi- 
davits are  untrue;  that  Gleason  has  resided 
in  the  city  of  Chicago  for  more  than  20  years, 
and  is  and  has  been  for  a  long  time  well 
known  In  Cook  county;  that  his  deed  to  said 
lots  appeared  on  the  records  in  the  recorder's 
office  of  said  county;  that  his  name,  together 
with  his  address— both  business  and  resi- 
dence— has  for  a  long  time  appeared  in  the 
Chicago  directories,  and  that  it  appeared  in 
the  directory  which  was  in  use  in  the  city 
at  Chicago  during  the  year  1900;  that  be 
could  have  been  easily  found  in  the  city  of 
!  Chicago  at  any  and  all  times  during  the  year 
1900  by  making  ordinary  search  and  inquiry 
for  him,  and  that  no  notice  of  purchase  or 
any  other  kind  of  notice  was  served  by  Glos, 
or  any  one  acting  for  him,  upon  complainant; 
and  that  complainant  received  no  such  notice 
in  any  way.  Shortly  before  filing  the  bill 
herein,  and  on  the  same  day,  the  attorney 
i  and  agent  for  Gleason  tendered  to  Jacob 
j  Glos  the  sum  of  $75,  which  was  refused,  and 
that  amount  was  deposited  with  the  clerk 
when  the  suit  was  commenced,  and  was 
found  by  the  court  to  be  the  sum  due  Jacob 
Glos,  and  ordered  paid  to- him. 

Jacob  Glos,  pro  se.  John  R.  O'Connor,  for 
appellant  Emma  J.  Glos.  Alexander  S.  Brad- 
ley, for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  It  is 
urged  that  the  proof  does  not  show  that  com- 
plainant was  the  owner  of  the  real  estate 
described  in  the  bill.  We  have  frequently 
held  that,  in  a  suit  to  remove. a  cloud  from 
the  title,  it  is  not  necessary  for  the  complain- 
ant to  prove  title  with  the  same  strictness  as 
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in  an  action  of  ejectment.  Glos  v.  Ran- 
dolph, 138  III.  268,  27  N.  E.  941;  Pease  v. 
Sanderson,  188  111.  507,  69  N.  E.  425;  Glos 
v.  Boettcher,  193  111.  534,  61  N.  B.  1017.  The 
proof  In  this  case  shows  that,  at  the  time 
the  bill  was  filed,  complainant  was  In  the 
possession  of  the  property,  claiming  In  good 
faith  to  be  the  owner  thereof,  under  a  deed 
conveying  the  same  to  him.  This  is  sufficient 
proof  of  title  where  the  only  cloud  which 
complainant  seeks  to  remove  is  a  tax  deed. 
The  evidence  here  is  sufficient  to  sustain  the 
finding  in  the  decree  that  the  complainant  is 
the  owner  of  the  property. 

The  sale  upon  which  the  deed  involved 
herein  is  based  was  advertised  for  August  1, 
1898.  Section  194  of  chapter  120  of  Hurd's 
Revised  Statutes  of  1901,  requires  that,  "on 
the  day  advertised  for  sale,  the  county  clerk 
*  *  *  shall  make  a  certificate,  to  be  enter- 
ed" on  the  record,  following  the  order  of  the 
court,  that  such  record  Is  correct,  and  that 
Judgment  was  rendered  upon  the  property 
therein  mentioned  for  taxes,  etc.  This  cer- 
tificate was  made  by  the  clerk  In  this  in- 
stance on  July  13,  1898,  instead  of  on  Au- 
gust 1st  of  that  year.  The  tax  deed  is  there- 
fore Invalid.    Glos  v.  Randolph,  supra. 

On  the  day  the  bill  herein  was  filed,  Janu- 
ary 20,  1902,  but  prior  to  the  filing  thereof, 
complainant  tendered  to  Jacob  Glos  $75  in 
payment  of  the  amount  paid  at  the  tax  sale, 
subsequent  taxes,  interest,  and  costs,  which 
was  slightly  in  excess  of  the  amount  due  to 
Glos  under  section  224  of  chapter  120  of 
Hnrd's  Revised  Statutes  of  1901.  The  tender 
was  not  accepted.  Complainant  at  2  o'clock 
on  the  same  day  filed  his  bill,  and  kept  the 
tender  good  by  paying  the  same  to  the  clerk. 
Thereafter,  on  the  same  day,  appellant  Em- 
ma J.  Glos,  wife  of  appellant  Jacob  Glos, 
filed  for  record  a  quitclaim  deed  from  Jacob 
Glos,  conveying  to  her  an  undivided  one-half 
of  the  premises  described  in  the  bill.  This 
deed  is  dated  January  2,  1902,  and  acknowl- 
edged before  one  Timke,  the  agent  of  Jacob 
Glos,  on  January  20,  1902.  Later,  Emma  J. 
Glos  was  made  a  party  defendant  by  sup- 
plemental bill.  Under  these  circumstances, 
it  is  urged  that  the  tender  was  not  made 
to  the  proper  parties,  and  that  It  was  er- 
roneous to  render  a  decree  for  costs  against 
Jacob  Glos,  and  to  leave  Emma  J.  Glos  to 
pay  her  own  costs.  The  tender  was  made 
to  the  person  who  by  the  record  was  shown 
to  be  the  holder  of  the  tax  title.  Complain- 
ant had  no  notice,  constructive  or  otherwise, 
that  Jacob  Glos  had  conveyed  to  Emma  J. 
Glos.  To  bold,  under  such  circumstances, 
that  be  must  make  a  tender  to  her,  or  be 
liable  for  costs,  would  virtually  deprive  him 
of  the  right  of  making  a  tender  before  bring- 
ing suit  The  grantee  in  such  a  deed,  who  is 
not  In  possession,  can  protect  himself  from 
any  injurious  consequences  from  the  rule 
here  applied  by  promptly  recording  his  deed 
upon  its  delivery  to  him. 
'   It  is  also  assigned  as  error  that  the  cause 


should  have  been  referred  to  a  master  for 
the  purpose  of  ascertaining  the  amount  due 
as  redemption  money.  Under  the  authority 
of  Glos  v.  Boettcher,  supra,  this  was  unneces- 
sary. 

Emma  J.  Glos  insists  that  no  notice  was 
given  to  her  of  this  cause  being  placed  on 
the  trial  calendar  in  the  court  below.  For 
that  reason,  she  moved  to  strike  the  cause 
from  that  calendar,  and  assigns  the  denial 
of  her  motion  as  error.  The  record  does 
not  disclose  any  rule  of  court  showing  neces- 
sity for  such  notice,  and  there  is  no  statute 
requiring  it  The  error  is  therefore  not 
well  assigned. 

Appellee  has  filed  an  additional  abstract  In 
this  court,  and  moves  that  the  cost  thereof 
be  taxed  herein.  The  necessity  for  this  addi- 
tional abstract  appears,  and  the  motion  will 
be  allowed. 

The  decree  of  the  circuit  court  will  be  af- 
firmed.   Decree  affirmed. 

(2»  111.  481) 

GRAVER  v.  ACME  HARVESTER  CO.* 
(Supreme  Court  of  Illinois.    April  20,  1904.), 

INTERMEDIATE  APPEAL— FACTS  FOUND  BY  AP- 
PELLATE COURT  —  CONCLUSIVENESS  —  SUB- 
SEQUENT APPEAL  —  BEVIEW  —  SCOPE— JUDG- 
MENT. 

1.  Under  Practice  Act,  I  87  (Hurd'i  Rev.  St 
1899.  p.  1296),  providing  that  the  judgment  of 
the  Appellate  Court  is  final  as  to  all  matters  of 
fact,  where  such  court  found  the  facta  different 
from  those  found  by  the  trial  court  and  in- 
corporated the  findings  in  Its  judgment  the  only 
open  inquiry  on  a  further  appeal  to  the  Su- 
preme Court  was  whether  the  law  was  properly 
applied  to  the  facts  as  so  found. 

2.  Where,  in  an  action  to  recover  the  price 
of  the  good  will  of  a  business,  the  Appellate 
Court  found  that  plaintiff  did  not  own  and  did 
not  sell  or  transfer  such  good  will,  and  that  de- 
fendant did  not  undertake  and  promise  to  pay 
plaintiff  therefor,  a  judgment  that  plaintiff  was 
not  entitled  to  recover  was  a  proper  applica- 
tion of  the  law  to  the  facts. 

Appeal  from  Appellate  Court, .  First  Dis- 
trict. 

v  Action  by  Charles  F.  Craver  against  the 
Acme  Harvester  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  reversed  by  the 
Appellate  Court  (110  111.  App.  413),  plaintiff 
appeals.    Affirmed. 

Archibald  Cattell  and  George  P.  Cary,  for 
appellant  Defrees,  Brace  &  Ritter,  for  ap- 
pellee. 

CARTWRIGHT,  J.  Charles  F.  Craver, 
appellant  brought  this  suit  in  the  superior 
.court  of  Cook  county  against  the  Acme  Har- 
vester Company,  appellee,  and  \V.  H.  Bln- 
nlan.  The  suit  was  discontinued  as  to  Bin- 
nian,  and  there  was  a  Judgment  against  the 
appellee  for  $20,750  and  costs.  The  appellee 
appealed  to  the  Appellate  Court  for  the  First 
District  and  the  branch  of  that  court  re- 
versed the  judgment  and  entered  a  judgment 
in  favor  of  appellant  against  appellee  for 

•Rehearing  dented  June  t,  1304.    . 
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$750,  which  was  not  In  controversy,  and  had 
been  admitted  to  be  due  appellant  The  de- 
termination of  the  cause  in  the  Appellate 
Court  resulted  from  finding  the  facts  different 
from  the  finding  of  the  superior  court,  and  the 
Appellate  Court  reeited  in  the  final  Judgment 
a  finding  of  facts,  as  provided  by  statute. 
From  the  Judgment  of  the  Appellate  Court, 
the  appellant  prosecuted  this  appeal. 

The  suit  was  brought  to  recover  the  pur- 
chase price  or  value  of  the  good  will  and  busi- 
ness which  the  plaintiff  alleged  that  he  con- 
trolled and  transferred  to  the  defendant 
The  amended  declaration  contained  four  spe- 
cial counts.  The  first  count  alleged  that  the 
defendant  being  desirous  of  purchasing  the 
good  will  and  business  controlled  by  plaintiff, 
entered  into  negotiations'  with  him  for  that 
purpose;  that  he  agreed  to  turn  over  to  de- 
fendant said  good  will  and  business,  and  to 
enter  into  defendant's  employ;  that  defend- 
ant promised  to  pay  him  $75,000  for  the  good 
will  and  business,  and  a  salary  of  $500  per 
month;  and  that  he  complied  with  the  terms 
of  the  contract  on  his  part  The  second  count 
alleged  that  plaintiff  had  been  engaged  in 
the  manufacture  and  sale  of  agricultural  im- 
plements for  harvesting  grain  in  the  western 
portion  of  the  United  States  and  the  various 
republics  of  South  America;  that  his  name 
was  well  known  in  the  South  American  re- 
publics as  a  maker  of  such  machines,  and  he 
had  personally  acquired  and  controlled  the 
business  therein  to  the  amount  of  $200,000 
per  annum,  which  he  was  able  to,  and  did, 
take  with  him  to  whatever  firm  or  corpora- 
tion he  was  engaged  with;  and  that  In  pur- 
suance of  negotiations,  he  made  a  written 
proposition  to  defendant  to  engage  in  its 
service,  and  turn  over,  as  far  as  he  was  able, 
the  South  American  business,  and  if,  at  the 
close  of  the  season  of  1900,  the  season  had 
been  a  fairly  good  one,  and  proper  efforts  had 
been  put  forth  by  defendant  to  complete  and 
sell  machines  being  manufactured  at  the  plant 
of  the  Harvester  King  Company,  the  good 
will  and  assets  of  which  defendant  was  pur- 
chasing, then,  if  the  South  American  business 
should  amount  to  $200,000  or  more,  there 
should  be  issued  to  plaintiff  shares  of  capital 
stock  of  defendant  equal  to  one-half  the  prof- 
its arising  from  said  purchase  made  by  de- 
fendant from  the  Harvester  King  Company, 
and  for  the  conduct  of  the  business  for  the 
season,  but  not  to  exceed  $150,000,  and  if  the 
total  sales  for  South  America  should  amount 
to  less  than  $200,000,  and  the  crop  conditions 
in  the  United  States  made  it  impossible  to 
sell  all  the  machines  contemplated,  plaintiff- 
would  accept  stock  to  the  amount  of  $100,000 
or  $75,000  in  cash,  at  his  option,  for  the  good 
will  and  South  American  trade,  so  far  as  his 
efforts  could  make  the  transfer  complete, 
and  also  for  his  influence  in  the  United  States, 
and  in  addition  a  salary  of  $500  per  month 
for  his  services.  It  was  then  averred  that 
defendant  accepted  the  proposition,  and  that 
plaintiff  performed  his  part  of  the  contract. 


The  third  count  alleged  that  plaintiff  was 
possessed  of  certain  trade  and  good  will  in 
the  sale  of  harvesting  machinery,  derived 
from  the  sale  of  the  same  to  certain  exporting 
houses  In  New  York  and  London,  which 
trade  and  good  will  were  of  the  value  of 
$100,000;  that  plaintiff  offered  to  turn  over 
to  defendant  so  far  as  he  was  able,  said 
trade  and  good  will  for  $75,000,  which  defend- 
ant! undertook  and  promised  to  pay  him;  and 
that  be  performed  the  contract  on  his  part 
The  fourth  count  alleged  that  the  plaintiff  was 
possessed  of  certain  trade  and  good  will  for 
the  sale  of  harvesting  machinery  to  certain 
exporters  in  New  York  and  London;  that  he 
made  the  written  proposition  set  out  in  the 
second  count;  that  defendant  accepted  the 
proposition,  and  promised,  in  consideration  of 
such  trade  and  good  will,  to  pay  plaintiff  $75,- 
000;  and  that  plaintiff  transferred  such  trade 
and  good  will  so  far  as  his  efforts  could  make 
the  transfer  complete.  The  declaration  also 
contained  the  common  counts,  and  the  defend- 
ant pleaded  the  general  issue  and  the  statute 
of  limitations. 

There  was  no  evidence  tending  to  prove 
any  express  contract  for  the  sale  or  purchase 
of  the  good  will  or  business,  as  alleged  in  the 
special  counts.  In  January,  1000,  plaintiff 
was  employed  by  the  Harvester  King  Com- 
pany, a  corporation  engaged  in  the  manufac- 
ture of  harvesters  and  headers  at  Harvey, 
III.  That  company  had  been  manufacturing 
a  header  which  was  largely  sold  for  the 
South  American  trade,  and  the  business  had 
originated  many  years  before  with  a  firm  of 
which  plaintiff  was  a  partner.  The  ma- 
chines were  sold  to  John  Dunn,  Son  &  Co., 
of  New  York,  and  they  were  shipped  to  the 
Argentine  Republic.  The  business  had  been 
quite  large,  and  at  one  time  as  many  as  2,100 
headers  were  sold  to  John  Dunn,  Son  &  Co., 
of  New  York,  in  one  year.  In  January  the 
Harvester  King  Company  concluded  to  close 
out  its  business,  and  plaintiff  was  given  an 
option  on  the  entire  property,  capital  stock, 
and  assets,  at  $87,000,  'subject  to  the  debts. 
He  sought  for  a  purchaser,  and  negotiated  a 
sale  to  the  defendant  for  which  he  was  paid 
a  commission  of  $5,000.  He  then  claimed  to 
own  and  control  the  South  American  busi- 
ness individually,  and  sent  a  letter  to  de- 
fendant containing  a  proposition  substantial- 
ly as  stated  in  the  declaration.  The  defend- 
ant declined  the  proposition  in  a  letter,  and 
offered  a  salary  of  $400  per  month.  Upon 
receipt  of  the  letter  declining  his  proposition, 
plaintiff  telegraphed  defendant  that  he  con- 
sidered its  proposition  an  insult,  and  resign- 
ed his  position  with  defendant  During  the 
negotiations  the  defendant  was  corresponding 
with  John  Dunn,  Son  &  Co.  for  orders  for  the 
South  American  trade.  That  company  was 
anxious  to  have  plaintiff  employed  by  de- 
fendant and  plaintiff  endeavored  to  prevent 
the  defendant  from  obtaining  the  order  un- 
less it  acquiesced  In  his  proposition.  After 
his  resignation  he  did  what  he  could  to  pre* 
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vent  defendant  from  obtaining  the  business, 
but  defendant  did  receive  an  order  for  500 
machines.  It  was  agreed  at  the  trial  that 
the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  $760  for  his  services  from  Feb- 
ruary 3  to  March  18, 1900,  at  the  rate  of  1500 
per  month,  which  was  the  amount  for  which 
the. Appellate  Court  entered  judgment..  The 
judgment  In  the  superior  court  was  recov- 
ered on  an  alleged  implied  contract  of  the  de- 
fendant to  pay  the  value  of  the  good  will  and 
business.  Plaintiff  claimed  that  he  owned 
the  South  American  trade  as  his  own  prop- 
erty, and  that  he  sold  it  to  defendant  and 
transferred  It  as  far  aa  he  was  able,  while 
defendant  contended  that  It  purchased  the 
good  will  and  business  when  it  purchased 
the  stock  and  property  of  the  Harvester 
King  Company. 

The  finding  of  facts  by  the  Appellate 
Court,  Incorporated  in  its  Judgment,  is  as  fol- 
lows: "The  court  finds  that  appellee  did  not 
own  and  did  not  sell  and  transfer  to  appel- 
lant the  good  will,  trade,  and  patronage  of 
the  South  American  trade,  so  far  as  be  was 
able,  and  that  appellant  did  not  undertake 
and  promise  to  pay  appellee  therefor."  The 
appellee  mentioned  In  said  finding  Is  the  ap- 
pellant in  this  appeal,  and  the  appellant 
therein  mentioned  Is  the  appellee  in  this 
court. 

Under  section  87  of  the  practice  act,  the 
judgment  of  the  Appellate  Court  Is  final  and 
conclusive  as  to  all  matters  of  fact.  Hurd's 
Rev.  St.  1899,  p.  1296.  The  only  Inquiry  in 
this  court  is  whether  the  law  was  properly 
applied  to  the  facts  as  found  and  recited  in 
the  finding.  Jones  v.  Fortune,  128  111.  518, 
21  N.  B.  523;  Hancock  v.  Singer  Mfg.  Co.,  174 
111.  003,  51  N.  B.  820;  Coker  v.  Wabash  Rail- 
road Co.,  183  111.  223,  55  N.  B.  693.  There  can 
be  no  doubt  that  the  judgment  in  this  case 
was  a  proper  application  of  the  law  to  the 
facts  as  found.  If  the  plaintiff  did  not  own, 
and  did  not  sell  and  transfer  to  the  defendant, 
the  good  will,  trade,  and .  patronage  of  the 
South  American  trade,  so  far  as  he  was  able, 
and  the  defendant  did  not  undertake  and 
promise  to  pay  plaintiff  therefor,  there  could 
be  no  recovery  of  the  purchase  price  or  value 
under  any  count  of  the  declaration. 

The  Judgment  of  the  Appellate  Court  is  af- 
firmed.   Judgment  affirmed. 


(209  IIL  £96) 

LASH  v.  LASH  et  al.* 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

WILLS  —  CONSTRUCTION— EQUITABLE   CONVER- 
SION—EFFECT— EXECUTORS— rOWER  OF  SALE 
—TITLE  TO  PROPERTY— LAPSED  LEOACIES. 

1.  Where  a  will  directs  the  sale  of  lands  and 
the  division  of  the  proceeds  among  designated 
persons,  the  executor  is  charged  by  law  with 
the  duty  of  applying  the  fund  produced  by  the 
sale  to  the  payment  directed  to  be  made  by  the 
will,  and  is  vested  by  implication  of  law  with 


•Rehearing  denied  June  8.  1901. 


the  power  to  sell  ttte  land,  although  not  ex- 
pressly authorized  by  the  will. 

2.  A  will  in  unequivocal  terms  gave  testator's 
widow  a  life  estate   in  certain   property,  and 

Provided  that  at  her  death  the  property  should 
e  sold  and  the  proceeds  divided  among  testa- 
tor's children  in  specified  proportions.  The  con- 
cluding sentence  provided  that  the  executor 
should  "have  the  use  of  the  above-described 
lands  for  one  year  free  of  rent,  and  Is  to  have 
one  year  after  my  decease  to  sell  the  lands,  and 
charge  no  fee  for  settling  up  the  estate."  Held, 
that  the  testator's  evident  intention  was  to  give 
his  widow  a  life  estate,  and  after  her  death  to 
give  the  executor  a  year's  use  of  the  land  for 
compensation,  at  the  expiration  of  which  time 
he  was  to  sell  the  same;  and  as  the  insertion 
of  the  word  "wife's"  between  "my"  and  "de- 
cease" would  have  made  that  intention  clear, 
and  such  word  was  evidently  omitted  by  mis- 
take, it  would  be  supplied  by  the  court  to  ef- 
fectuate the  testator's  intention. 

3.  A  direction  In  a  will  that  lands  should  be 
sold  after  the  death  of  testator's  wife,  and  the 
proceeds  of  sale  be  divided  among  testator's 
children  in  proportions  varying  from  those  fixed 
by  the  statute  of  descent,  effected  an  equitable 
conversion  of  the  land  into  money,  and  the  be- 
quests of  the  proceeds  of  sale  would  be  regard- 
ed as  bequests  of  personal  property,  and  not  as 
devises  of  interests  in  the  land. 

4.  The  concurrent  action  of  all  the  legatees 
Is  necessary  in  order  to  make  a  valid  election 
to  take  real  estate  ordered  by  the  will  to  be 
sold,  instead  of  the  bequests  of  money  arising 
from  the  sale  as  provided  in  the  will. 

5.  The  conversion  of  land  into  money  is  to  be 
deemed  as  having  been  effected  at  the  time  of 
testator's  death,  although  the  sale  of  the  land 
is  to  be  postponed  until  after  the  death  of  a 
life  tenant. 

6.  Where  an  executor  is  charged  with  the  posi- 
tive duty  of  selling  the  fee-simple  title  to  land 
after  the  death  of  the  widow  and  dividing  the 
proceeds  among  certain  legatees,  he  becomes  a 
trustee,  and  by  implication  of  law  takes  by  the 
will  such  estate  in  the  land  aa  is  necessary  to 
enable  him  to  sell  and  convey  it,  and  therefore 
the  remainder  in  fee  passes  to  him,  and  not  to 
the  heirs  at  law. 

7.  Under  the  express  provisions  of  2  Starr  & 
C.  Ann.  St  1896,  c.  39,  $  11,  where  a  devisee 
or  legatee,  being  a  child  or  grandchild  of  the 
testator,  dies  without  issue  before  the  death  of 
the  testator,  the  legacy  is  treated  as  intestate 
property. 

8.  Where  a  will  provides  for  the  sale  of  land 
and  division  of  the  proceeds  among  testator's 
children,  the  death  of  one  of  the  children  with- 
out issue  does  not  work  a  failure  of  the  con- 
version of  the  land  into  money,  but  the  lapsed 
bequest  to  such  deceased  child  goes  to  those  en- 
titled to  take  as  intestate  personal  property,  .or 
in  the  form  of  money;  no  contrary  intent  ap- 
pearing from  the  context  of  the  will. 

9.  A  transaction  between  a  legatee  and  the 
executor,  by  which  the  former  assigns  to  the 
latter  his  bequest  of  the  portion  of  the  proceeds 
of  a  sale  of  real  property  directed  by  the  will 
to  be  made,  does  not  defeat  the  intention  of  the 
testator  that  such  sale  should  be  made,  or  pre- 
vent the  operation  of  the  equitable  doctrine  of 
conversion. 

Appeal  from  Circuit  Court,  McLean  Coun- 
ty; O.  D.  Meyers,  Judge. 

Bill  for  partition  by  James  A.  Lash  against 
William  B.  Lash,  and  others.  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Af- 
firmed. 

Louis  Fitz  Henry  and  D.  D.  Donahue,  for 
appellant.  Welty,  Sterling  &  Whitmore,  for 
appellees. 

%  S.  See  Conversion,  vol.  11,  Cant  Dig.  |  M. 
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BOGGS,  J.  Isaac  Lash,  of  McLean  county, 
departed  this  life  May  13,  1902,  seised  of  the 
title  to  the  W.  %  of  the  E.  %  of  section  27, 
and  the  W.  %  of  the  N.  E.  %  of  section  31, 
In  township  23  N.,  range  2  E.  of  the  third 
principal  meridian,  In  said  county.  He  left 
his  last  will  and  testament,  which  reads  as 
follows: 

"I,  Isaac  Lash,  of  the  city  of  Bloomlngton, 
in  the  county  of  McLean  and  state  of  Illi- 
nois, aged  eighty-one  (81)  years,  being  of 
sound  and  disposing  mind  and  memory,  do 
hereby  make,  publish  and  declare  this  in- 
strument to  be  my  last  will  and  testament. 
That  is  to  say,  after  the  payment  of  my  debts 
and  funeral  expenses  1  give  and  devise  to  my 
beloved  wife,  Anna  Lash,  all  those  tracts 
or  parcels  of  land  described  as  the  west  half 
of  the  east  half  of  section  No.  twenty-seven 
(27),  also  the  west  half  of  the  north-east 
quarter  of  section  No.  thirty-four  (34),  all 
being  in  township  No.  twenty-three  -  (23), 
north,  range  two  (2),  east  of  the  third  prin- 
cipal meridian,  situate  in  the  county  of  Mc- 
Lean and  state  of  Illinois.  To  have  and  to 
hold,  together  with  the  rents  and  profits  there- 
of, during  her  natural  life,  and  at  her  death 
the  above  described  lands  shall  be  sold  and 
the  proceeds  thereof  shall  be  divided  as  fol- 
lows between  my  heirs,  to  wit:  To  my  daugh- 
ter Eliza  Jane  Lash  I  give  the  sum  of  $1,- 
000.  To  my  son  James  A.  Lash  I  give  the 
sum  of  $1,000.  The  balance  of  the  proceeds 
of  the  sale  of  the  foregoing  described  lands 
shall  be  divided  equally  .between  my  six 
(6)  children,  to  wit:  Martha  Ann  Lash,  Levi 
A.  Lash,  David  N.  Lash,  Mary  B.  Orendorf 
(formerly  Mary  E.  Lash),  Frank  O.  Lash  and 
William  E.  Lash,  save  and  except  Martha 
Ann  Lash  is  to  have  $600  out  of  my  estate 
over  and  above  her  equal  share  with  the  other 
five  heirs.  The  sum  of  $1,000  is  to  be  de- 
ducted from  Mary  E.  Orendorf  s  share  and  to 
be  equally  divided  between  Martha  Ann 
Lash,  Levi  A.  Lash,  David  N.  Lash,  Frank 
O.  Lash  and  William  E.  Lash,  I  having  to 
pay  $1,000  for  Mary  E.  Orendorf  as  guard- 
ian. I  give  all  my  personal  property  to  my  be- 
loved wife,  Anna  Lash.  I  hereby  appoint  Wil- 
liam E.  Lash,  of  McLean  county,  Illinois,  ex- 
ecutor of  this  instrument  without  bond,  here- 
by revoking  all  former  wills  by  me  made. 
My  executor  shall  have  the  use  of  the  above 
described  lands  for  one  year  free  of  rent,  and 
is  to  have  one  year  after  my  decease  to  sell 
the  lands,  and  charge  no  fee  for  settling  up 
the  estate." 

On  the  1st  day  of  July,  1903,  the  appellant 
filed  this  his  bill  in  chancery,  in  which,  as 
amended,  he  alleged  the  execution  and  pro- 
bate of  the  will;  that  the  testator  was  his 
father,  and  that  certain  of  the  appellees 
herein  were  the  other  heirs  at  law  of  the 
testator;  that  Martha  Ann  Lash,  a  daughter 
of  the  testator,  and  one  of  the  persons  enti- 
tled under  the  will  to  a  portion  of  the  pro- 
ceeds arising  from  the  sale  of  the  land,  de- 
•Mirted  this  life  after  the  execution  of  the  will 


and  before  the  death  of  the  testator;  that  the 
true  construction  of  the  will  is,  to  quote 
from  the  bill,  "that  the  said  lands  were  to 
be  sold  and  the  proceeds  divided  among  the 
testator's  children,  providing  that  the  said 
wife  died  within  the  space  of  one  year  after 
the  testator's  death,  but  that  the  said  wife 
did  not  die  within  the  space  of  one  year, 
and  that  the  power  of  sale  and  gifts  were  con- 
tingent upon  the  death  of  the  said  wife 
within  the  space  of  one  year  after  the  death 
of  the  testator,  and  the  said  power  of  sale 
and  gifts,  being  contingent  upon  the  death 
of  the  said  wife  within  one  year  after  the  tes- 
tator's death,  failed,  and  neither  the  gifts 
and  power  of  sale  ever  vested";  that  the  pro- 
visions of  the  will  as  to  the  said  Martha 
Ann  Lash,  deceased,  lapsed  by  reason  of  her 
death  prior  to  the  death  of  the  testator;  and 
that  as  the  legal  effect  thereof,  the  interest 
of  Martha  Ann  in  said  lands  became  intestate 
property,  and  descended,  as  land,  to  the  heirs 
at  law  of  the  testator,  of  whom  one  was  the 
appellant.  The  bill  also  alleged  that  on  June 
28, 1902,  Frank  O.  Lash  conveyed  all  his  right, 
title,  and  interest  in  the  land,  under  the  will 
of  Isaac  Lash,  to  William  B.  Lash,  the  ex- 
ecutor and  the  possessor  of  the  power  of  sale, 
and  that  the  grantor  warranted  all  his  inter- 
est in  said  land  to  the  grantee,  and  the  deed 
expressly  covenanted  "that  in  the  event  of 
the  sale  of  the  said  land  by  the  executor  of 
the  will  of  Isaac  Lash,  deceased,  or  other- 
wise, the  said  grantee  shall  take  all  the  pro- 
ceeds arising  from  the  grantor's  interest" 
The  bill  also  averred  that  by  reason  of  er- 
rors, omissions,  and  misdescriptions  in  con- 
veyances in  the  chain  of  title  to  the  lands, 
different  persons  (some  75  in  number,  who 
were  also  named  and  made  parties  defendant 
to  the  bill)  had  apparent  interests  in  the 
title  to  the  land.  The  prayer  of  the  bill  was 
that  a  decree  should  be  entered  finding  the 
title  in  fee  to  the  lands  to  be  in  the  heirs 
at  law  of  the  said  testator  as  tenants  in  com- 
mon, and  ordering  that  the  title  thereto 
should  be  quieted  and  the  lands  be  parti- 
tioned and  allotted  in  severalty  to  said  com- 
plainant and  the  other  heirs  at  law  of  the 
testator,  In  accordance  with  their  rights  and 
interests  under  the  statute  of  descent  as 
sucfi  heirs  at  law  and  tenants  in  common. 
A  general  demurrer  to  the  bill  was  sustained, 
and  a  decree  entered  dismissing  the  bill  for 
want  of  equity,  at  the  cost  of  the  appellant. 
From  this  decree  the  appellant  has  prosecuted 
this  appeal. 

We  think  the  demurrer  was  properly  sus- 
tained. It  is  very  clear  from  a  consideration 
of  the  will  that  it  was  the  intention  of  the 
testator  that  the  land  should  not  descend  as 
land  to  his  heirs  at  law.  He  caused  it  to  be 
set  down  plainly  and  explicitly  in  his  will 
that  his  wife  should  have  the  use  and  bene- 
fit of  the  land  during  her  natural  life,  and 
that  after  the  death  of  his  wife  the  land 
should  be  sold,  and  the  proceeds  paid  to  his 
sons  and  daughters,  not  in  the  proportions  in 
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which  It  would  descend  under  the  statute  of 
descent,  but  In  amounts  and  proportions  as 
fixed  upon  by  himself  and  specified  In  the 
will.  The  direction  that  the  land  shall  be 
sold  is  positive  and  absolute,  the  only  restric- 
tion being  that  the  sale  should  not  be  made 
until  after  the  death  of  bis  widow.  The  tes- 
tator did  not  contemplate  that  in  any  contin- 
gency his  heirs  at  law,  or  any  of  them, 
would  succeed  to  the  title  to  the  land.  The 
testator  did  not  In  express  terms  confer  pow- 
er on  the  executor  to  sell  the  land,  but  the 
executor  was  charged  by  law  with  the  duty 
of  applying  the  fund  .produced  by  the  sale  of 
the  land  to  the  payment  of  the  amounts  or- 
dered by  the  will  to  be  paid  therefrom  to  the 
appellant  and  the  other  persons  designated 
in  the  will  to  receive  It,  and  power  to  sell 
the  land  vested  in  the  executor  by  implica- 
tion of  law.  11  Am.  &  Eng.  Ency.  of  Law, 
1046;  Williams  on  Executors,  p.  413;  Rankin 
v.  Rankin,  36  111.  283,  87  Am.  Dec.  206. 
Moreover,  there  Is  an  express  recognition 
that  the  executor  possessed  such  power,  to 
be  found  in  the  provisions  of  the  concluding 
sentence  of  the  will.  This  final  sentence  of 
the  will  was  Incorporated  therein  for  the 
purpose  of  nominating  an  executor  and  for 
providing  the  compensation  to  be  paid  to  such 
executor,  and  in  it  1b  to  be  found  the  lan- 
guage on  which  the  appellant  bases  the  con- 
tention that  the  power  of  the  executor  to 
sell  the  land  and  convert  it  into  personalty 
for  distribution  as  such  was  contingent  upon 
the  death  of  the  wife  of  the  testator  within 
one  year  after  the  testator's  death.  w  In  this 
clause  of  the  will  It  is  provided  that  the  ex- 
ecutor, as  his  compensation  for  his  services 
in  that  capacity,  shall  have  the  use  of  the 
lands  of  which  the  testator  died  seised  for 
one  year  free  of  rent,  and  then  follows  this 
provision,  "and  is  to  have  one  year  after  my 
decease  to  sell  the  lands." 

Aside  from  this  quotation,  the  intention  of 
the  testator,  to  be  collected  from  the  context 
of  the  will  In  all  of  its  parts,  Is  clear.  It 
was  that  his  wife  should  have  the  use,  ben- 
efit, and  control  of  the  lands  during  her  nat- 
ural life,  and  that  at  her  death  the  land 
should  be  sold  and  the  proceeds  applied  by 
the  executor  as  directed  In  the  will.  Of  this 
there  can  be  no  room  for  debate  or  doubt. 
It  is  manifest  it  was  not  Intended  to  abro- 
gate this  Intent  and  change  the  whole  pur- 
pose of  the  will  by  the  clause  appointing  the 
executor  and  providing  for  his  compensation. 
The  testator,  having  decided  to  appoint  his 
son  William  E.  Lash  executor  of  the  will, 
and  to  pay  such  executor  for  his  services  by 
giving  him  the  use  of  the  land  for  one  year 
without  rent,  in  view  of  the  former  provi- 
sions of  the  will  that  the  widow  should  have 
the  use  of  the  land  until  her  death  and  that 
the  land  should  be  sold  at  the  death  of  his 
widow,  found  It  necessary  to  add  a  provision 
that  would  secure  to  his  executor  such  use 
of  the  land  for  one  year  after  the  death  of 
the  widow  and  before  a  sale  should  be  made. 


In  attempting  to  accomplish  this  object  the 
testator,  after  declaring  the  executor  should 
have  the  use  of  the  lands  for  one  year  free 
from  rent,  used  the  phrase,  "and  is  to  have 
one  year  after  my  decease  to  sell  the  lands." 
It  is  beyond  question  the  language  thus  em- 
ployed did  not  accurately  or  correctly  ex- 
press his  meaning.  It  Is  unmistakable, 
when  the  whole  will  is  considered  together, 
and  the  plan  and  scope  thereof  disclosed, 
that  he  Intended  that  his  executor  should 
have  one  year  after  the  death  of  bis  (testa- 
tor's) wife  in  which  to  use  the  land  before 
selling  the  same,  and  In  consideration  of 
which  use  the  executor  was  to  "charge  no  fee 
for  settling  up  the  estate,"  and  therefore  was 
not  to  be  required  to  sell  the  land  until  the 
expiration  of  the  period  of  one  year  after  the 
death  of  the  wife  of  the  testator.  What  the 
testator  intended  to  express  by  that  portion' 
of  the  will  from  which  the  quotation  Is  made 
was  that  his  executor  should  have  one  year 
after  the  decease  of  his  (testator's)  wife  In 
which  to  use  and  sell  the  land,  and  such  in- 
tent would  have  been  clearly  expressed  if 
the  word  "wife's"  had  been  inserted  between 
the  word  "my"  and  the  word  "decease"  in 
the  sentence  hereinbefore  quoted.  It  is,  we 
think,  clear  that  word  was  omitted  In  draft- 
ing the  will.  The  ambiguity  or  apparent 
Inconsistency  arising  on  the  face  of  the  will 
is  plainly  ascriba'ble  to  the  omission  of  that 
word.  It  may  therefore  be  supplied  by  the 
court  in  order  to  effectuate  the  intention  of 
the  testator  as  gathered  from  the  context  of 
the  will.  2  Jarman  on  Wills,  c.  16,  *486,  60; 
29  Am.  &  Eng.  Ency.  of  Law,  372.  The  ex- 
press direction  of  the  testator  that  the  lands 
should  be  sold  after  the  death  of  his  wife, 
and  the  proceeds  of  such  sale  divided  among 
appellant  and  other  of  the  children  of  the 
testator,  not  In  the  proportions  In  which  they 
would  Inherit  under  the  statute  of  descent, 
but  in  amounts  or  in  proportions  as  fixed  up- 
on by  himself  and  specified  In  the  will,  ef- 
fected an  equitable  conversion  of  the  land 
into  money,  and  the  bequests  of  the  proceeds 
of  the  sale  to  the  appellant  and  other  lega- 
tees are  to  be  regarded  by  the  courts  as  be- 
quests of  personal  property,  and  not  as  de- 
vises of  Interests  in  the  land.  Baker  v.  Go- 
penbarger,  15  111.  108,  58  Am.  Dec.  600;  Cre- 
rar  v.  Williams,  145  HI.  625,  34  N.  B.  467,  21 
L.  R.  A.  454;  In  re  Matter  of  Corrimrton,  124 
111.  363,  16  N.  E.  252;  Dorsey  v.  Dodson,  203 
111.  32,  67  N.  E.  395. 

The  effect  of  an  election  on  the  part  of 
legatees  to  take  the  real  estate  ordered  to  be 
sold,  Instead  of  bequests  of  money  arising 
from  the  sale  thereof,  Is  not  here  Involved, 
for  the  reason,  in  Instances  In  which  such 
election  may  be  made,  the  concurrent  action 
of  all  the  legatees  thereto  1b  necessary.  Jen- 
nings v.  Smith,  29  111.  116;  Strode  v.  McCor- 
mlck,  158  111.  142,  41  N.  E.  1091.  Here  the 
conversion  of  the  land  into  money  Is  to  be 
considered  as  having  been  effected  at  the 
time  of  the  death  of  the  testator.    Wurta' 
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Ex'ra  t.  Page,  10  N.  J.  Eq.  365,  and  Bodge  t. 
Pond,  23  N.  X  69;  both  cases  being  also  cited 
with  approval  in  In  re  Matter  of  Corrington, 
supra.  That  the  sale  of  the  land  was  to  be 
postponed  until  after  the  death  of  the  life 
tenant  had  no  effect  to  prevent  a  conversion. 
7  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  468. 
The  executor  became  also  a  trustee,  and  as 
such  was  charged  with  the  positive,  abso- 
lute, and  unconditional  duty  to  sell  the  fee- 
simple  title  to  the  land  to  the  purchaser  at 
the  sale  to  be  made  after  the  death  of  the 
widow.  The  trustee,  therefore,  by  Implica- 
tion of  law,  acquired  by  the  will  such  estate 
In  the  land  as  was  necessary  to  enable  him 
to  sell  and  convey  It  Ebey  v.  Adams,  135 
III.  80,  25  N.  E.  1013,  10  L.  R.  A.  162;  Law- 
rence v.  Lawrence,  181  111.  248,  54  N.  E.  918. 
The  exigency  of  the  trust  required  the  title 
to  the  remainder  in  fee  should  pass  to  and 
vest  In  the  executor  in  trust,  and  such  estate 
therefore  vested  in  the  trustee.  The  appel- 
lant did  not,  as  an  heir  at  law  of  the  testa- 
tor, succeed  to  any  estate  whatever  in  the 
land.  Jennings  v.  Smith,  supra.  The  be- 
quest to  the  appellant  of  the  sum  of  $1,000 
of  the  proceeds  of  the  sale  of  the  land  was  a 
bequest  of  personalty,  and  did  not  Invest 
him  with  any  estate  of  freehold  In  the  land 
itself.  Nevltt  v.  Woodburn,  175  111.  376,  51 
N.  E.  593. 

Martha  Ann  Lash  having  died  without  is- 
sue before  the  death  of  the  testator,  the  be- 
quest to  her  of  a  portion  of  the  proceeds 
arising  from  the  sale  of  the  lands  lapsed, 
and  under  the  provisions  of  section  11  of 
chapter  39,  entitled  "Descent,"  2  Starr  &  a 
Ann.  St.  1896,  p.  1433,  is  to  be  considered  and 
treated  In  all  respects  as  Intestate  property. 
But  tbe  sale  of  the  land  by  the  executor  was 
essential  to  the  purposes  of  the  will,  not- 
withstanding the  fact  that  one  of  the  per- 
sons, entitled  under  the  will  to  take  a  por- 
tion of  the  proceeds  of  the  sale  of  the  land 
as  a  bequest  had  died  during  the  lifetime  of 
the  testator,  and  that  for  that  reason  such 
bequest  lapsed.  The  necessity  for  the  con- 
version of  the  land  into  money  remained, 
notwithstanding  the  lapsing  of  one  of  the  be- 
quests to  be  satisfied  by  such  conversion. 
The  death  of  Martha  Ann  Lash  did  not  work 
a  failure  of  the  conversion  of  the  land  Into 
money,  such  conversion  being  necessary  to 
satisfy  other  purposes  of  the  will.  In  such 
cases  the  lapsed  bequest  goes  to  those  enti- 
tled to  take  as  intestate  personal  property  or 
in  the  form  of  money,  no  contrary  intent  ap- 
pearing from  the  context  of  the  will.  Dor- 
sey  v.  Dodson,  supra.  The  appellant  did  not 
acquire  any  estate  or  interest  in  the  land  by 
reason  of  the  death  of  Martha  Ann  Lash  and 
the  lapsing  of  the  bequest  to  her. 

Though  it  is  alleged  in  the  bill  that  Frank 
O.  Lash  conveyed  to  William  E.  Lash,  the 
executor,  an  interest  in  the  land,  it  appears 
from  the  further  allegations  of  the  bill  that 
the  instrument  called  a  conveyance  was  so 
qualified  by  an  express  covenant  therein  in- 


corporated that  It  constituted  nothing  more 
than  an  assignment  of  the  bequest  of  that 
portion  of  the  proceeds  of  the  sale  of  the 
land  which  Frank  O.  Lash  would  be  entitled 
to  receive  under  tbe  will.  The  transaction 
between  Frank  O.  Lash  and  the  executor 
could  not  operate  to  defeat  the  intention  of 
the  testator  or  prevent  the  operation  of  tbe 
equitable  doctrine  of  conversion. 

The  appellant,  not  having  any  interest  in 
the  land,  had  no  standing  as  complainant  in 
a  bill  for  partition  or  to  quiet  title  to  the 
land,  and  the  demurrer  to  the  bill  was  prop- 
erly sustained.    The  decree  is  affirmed. 

Decree  affirmed. 


010  111.  TO) 
COMMONWEALTH   ELECTRIC  CO.  ▼. 
MELVILLE.* 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

NEGLIGENCE  —  ELECTRIC  WISES— INST7FFTCIENT 
INSULATION  —  OCCUPATION  OT  STBEET  WITH 
WIBES— INJURIES— SUFFICIENCY  OF  EVIDENCE 
— APPEAL — QUESTIONS   OPEN   TO    REVIEW. 

1.  On  appeal  from  a  judgment  of  the  Appel- 
late Court  by  the  party  who  was  appellant 
there,  the  Supreme  Court  will  not  consider  an 
error,  assigned  on  the  record  of  the  trial  court, 
which  was  not  presented  by  appellant  to  the 
Appellate  Court. 

2.  On  appeal  by  defendant,  in  an  action  for  in- 
juries, from  a  judgment  of  the  Appellate  Court, 
appellant  assigned  as  error  the  action  of  the 
circuit  court  in  overruling  appellant's  motion 
for  a  peremptory  instruction  in  his  favor,  and 
it  appeared,  from  an  examination  of  the  brief 
of  appellant  in  the  Appellate  Court,  that  he 
there  urged  that  there  was  no  evidence  tending 
to  prove  negligence  on  his  part  or  the  exercise 
of  due  care  by  plaintiff,  and  such  question  was 
argued  in  the  Supreme  Court  under  the  assign- 
ment. Held,  that  the  assignment  would  be  con- 
sidered by  the  Supreme  Court. 

3.  An  electric  company,  acting  under  author- 
ity of  a  city  ordinance,  placed  an  electric  cable 
beneath  a  sidewalk,  and,  while  the  sidewalk  was 
several  feet  above  the  surface  of  the  ground, 
there  was,  owing  to  the  curbing,  no  access  from 
the  street  to  the  space  under  the  sidewalk : 
but  there  was  access  to  such  space  from  the 
abutting  lot,  the  rear  of  which  opened  into 
an  alley.  Fire  broke  out  under  the  sidewalk, 
owing  to  the  "grounding"  of  the  electric  cur- 
rent, and  plaintiff,  a  boy,  went  under  the  side- 
walk from  the  lot,  and  was  injured  by  coming 
accidentally  in  contact  with  the  cable,  which 
was  insufficiently  insulated.  It  appeared  that 
boys  were  in  the  habit  of  playing  on  the  lot 
and  going  under  the  sidewalk,  without  objection 
from  the  lot  owner  or  the  city.  Held,  in  an 
action  against  the  electric  company  for  the  in- 
jury, that  the  relation  of  the  boy  to  defendant 
was  not  that  of  a  trespasser  or  licensee. 

4.  Plaintiff  having  come  in  contact  with  the 
cable,  owing  to  his  having  slipped  and  caught 
hold  of  it,  a  contention  that  plaintiff  became  a 
trespasser,  when  he  laid  his  hand  on  the  wire, 
by  virtue  of  his  act  in  touching  it,  was  without 
merit;    plaintiff's  act  having  been  an  accident. 

5.  An  electric  company,  by  virtue  of  a  city 
ordinance,  maintained  an  electric  cable  under  a 
sidewalk  in  a  city;  and  in  an  action  for  in- 
juries sustained  by  a  boy,  who,  going  under  a 
sidewalk,  accidentally  came  in  contact  with  the 
cable,  it  appeared  that  the  cable  had  been  in  uss 
from  8  to  14  years,  that  in  some  places  the  in- 
sulation was  defective,  that  the  cable  had  been 

•Rehearing  dented  June  8,  1901 
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out  of  repair  on  several  occasions  near  the  place 
where  the  accident  happened,  that  the  wire  had 
on  many  occasions  been  grounded,  that  the  ef- 
fect of  such  condition  was  to  send  a  current 
along  the  lead  covering  of  the  cable,  and  that 
the  wire  carried  2,000  volts  of  electricity.  Held, 
that  the  evidence  tended  to  show  a  lack  of  or- 
dinary care  on  the  part  of  defendant. 

6.  In  an  action  against  an  electric  company 
for  injuries  to  a  boy,  owing  to  his  having  come 
in  contact  with  an  insufficiently  insulated  elec- 
tric cable  maintained  under  a  sidewalk,  the 
question  of  plaintiff's  contributory  negligence 
held  one  for  the  jury. 

7.  An  electric  company,  acting  under  author- 
ity of  a  city  ordinance,  placed  an  electric  cable 
beneath  a  Bidewalk,  and,  while  the  sidewalk  was 
several  feet  above  the  surface  of  the  ground, 
there  was,  owing  to  the  curbing,  no  access  from 
the  street  to  the  space  under  the  sidewalk ;  but 
there  was  access  to  such  space  from  the  abutting 
lot,  the  rear  of  which  opened  into  an  alley. 
Fire  broke  out  under  the  sidewalk,  owing  to 
the  "grounding"  of  the  electric  current,  and 
plaintiff,  a  boy,  went  under  the  sidewalk  from 
the  lot,  and  was  injured  by  coming  accidental- 
ly in  contact  with  the  cable,  which  was  defect- 
ively insulated.  It  appeared  that  boys  were  in 
the  habit  of  playing  in  the  lot  and  going  under 
the  sidewalk,  without  objection  from  the  lot 
owner  or  the  city.  Held,  that  the  doctrine  of 
traps  was  not  applicable. 

8.  The  doctrine  of  attractive  nuisances  was 
not  applicable. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  David  Melville  against  the  Com- 
monwealth Electric  Company.  From  a  Judg- 
ment of  the  Appellate  Court  (110  111.  App. 
242),  affirming  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

This  is  an  appeal  from  a  judgment  of  the 
Appellate  Court  for  the  First  District,  affirm- 
ing a  judgment  for  $3,500  rendered  against 
appellant  in  the  circuit  court  of  Cook  county 
as  damages  for  a  personal  injury  sustained 
by  David  Melville,  the  appellee.  The  injury 
■was  caused  by  contact  with  an  electric  wire 
or  cable,  belonging  to  the  defendant,  which 
liad  been  placed  underneath  a  wooden  side- 
walk on  Ogden  avenue,  in  the  city  of  Chi- 
cago. This  sidewalk  passes  in  front  of  a 
vacant  lot.  On  one  side  of  •  the  lot  Is  a 
building  nsed  for  a  barber  shop,  and  on  the 
other  side  is  a  building  referred  to  as  a 
"brick  building."  The  sidewalk  In  front  of 
these  premises  la  about  five  feet  above  the 
ground  over  which  It  is  built.  The  surface 
of  the  vacant  lot  is  almost  on  a  level  with 
the  ground  under  the  sidewalk,  and  the  sur- 
face of  the  street  is  a  little  lower  than  that 
of  the  lot.  The  sidewalk  is  nine  or  ten  feet 
in  width.  The  curbstone  extends  from  the 
surface  of  the  street  up  to  the  outer  edge  of 
the  sidewalk,  and  separates  the  space  below 
the  sidewalk  from  the  street.  The  space  in 
front  of  the  barber  shop  and  that  in  front 
of  the  brick  building  are  inclosed  on  all 
sides,  and  are  used  for  storing  coal.  Both 
are  separated  from  that  In  front  of  the 
vacant  lot  by  wooden  partitions.  The  space 
in  front  of  the  lot  Is  not  inclosed  on  the 
side  next  to  the  lot,  and  there  is  nothing  to 
prevent  a  person  on  the  lot  from  going  under 
the  sidewalk.    There  is  no  fence  at  the  back 


of  the  lot,  which  opens  on  an  alley.  In  front 
of  the  lot,  extending  up  from  the  inner  edge 
of  the  sidewalk,  is  a  billboard  about  20  feet 
in  height.  There  is  a  space  of  from  2  to  S 
feet  between  the  sidewalk  and  the  bottom 
of  the  billboard,  so  that  a  person  seeking  ac- 
cess to  the  lot  from  the  street  would  have 
to  crawl  through  the  space  between  the 
sidewalk  and  the  billboard.  The  electric 
wire  or  cable  of  the  defendant  was  fasten- 
ed to  the  under  part  of  the  sidewalk,  and  lay 
either  alongside  or  on  top  of  the  curbstone, 
or  stone  wall  which  separates  this  space 
from  the  street. 

On  October  22,  1900,  this  wire  became  out 
of  order,  and  the  electricity  escaping  from  it 
set  fire  to  the  lower  part  of  the  sidewalk  to 
which  it  was  fastened,  causing  smoke  to 
come  up  between  the  boards  of  the  sidewalk 
in  front  of  the  barber  shop  and  for  quite  a 
distance  along  the  block,  but  not  In  front  of 
the  vacant  lot  This  attracted  a  considerable 
number  of  men  and  boys,  among  them  the 
plaintiff,  who  was  a  boy  14  years  of  age. 
The  cause  of  the  smoke  had  not  been  discov- 
ered when  appellee,  In  company  with  two 
other  boys,  crawled  through  the  space  be- 
tween the  sidewalk  and  billboard,  dropped 
down  to  the  lot,  and  from  there  went  under 
the  sidewalk  over  to  the  farther  side,  next 
to  the  curbstone  or  stone  wall.  Plaintiffs 
two  companions  looked  through  a  hole  in 
the  partition  which  separated  the  space  In 
front  of  the  lot  from  that  in  front  of  the 
barber  shop,  and  saw  the  sidewalk  on  fire 
where  the  wire  or  cable  was  attached  to  it 
in  front  of  the .  shop.  Plaintiff  then  at- 
tempted to  look  through  the  hole,  but  In 
some  way  slipped,  threw  his  right  hand  up, 
and  caught  hold  of  the  wire,  which  at  that 
place  sagged  down  from  the  sidewalk  seveiv 
al  inches,  thereby  receiving  a  shock  which 
rendered  him  unconscious,  and  the  wire  burn- 
ed his  hand  to  such  an  extent  that  its  useful- 
ness is  greatly  Impaired  and  the  band  is 
permanently  injured. 

The  evidence  for  the  plaintiff  tends  to  show 
that  this  cable  consisted,  first,  of  a  copper 
wire  which  carried  the  electricity.  This 
was  inclosed  by  the  insulating  material,  and 
the  whole  was  covered  with  lead,  except  at 
the  joints,  where  the  wire  and  Insulation 
were  incased  by  another  Insulating  material. 
When  new,  the  cable  had  an  outside  cover- 
ing of  jute.  This  had  worn  off  or  decayed 
in  many  places,  leaving  the  lead,  which  is 
a  conductor  of  electricity,  exposed.  A 
"ground,"  as  that  term  is  used  by  electrical 
experts,  Is  occasioned  by  a  defect  or  break 
in  the  Insulation,  which  permits  the  current 
to  escape  from  the  copper  wire  to  the  lead 
covering,  and  from  there  to  the  earth.  In 
such  instances  the  current  is  carried  along  the 
cable  by  the  lead,  and  communicated  to  any- 
thing with  which  the  lead  comes  in  contact 
The  evidence  also  tends  to  show  that  this 
cable  had  been  "grounded"  In  the  vicinity 
of  the  accident  on  several  occasions  shortly 
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prior  to  the  time  of  the  Injury;  that  It 
had  been  In  use  for  a  period  of  from  8  to 
14  years;  that  the  wire  in  the  circuit  of 
which  it  was  a  part  had  frequently  been  re- 
paired by  removing  pieces  of  the  cable  and 
replacing  them  with  new  cable,  but  that 
portions  of  the  cable  as  originally  placed 
were  still  in  use  on  the  circuit;  that  a  short 
distance  from  the  place  where  the  Injury 
occurred  the  circuit  had  been  out  of  order 
about"  two  weeks  before  October  22d;  that  at 
that  time  there  was  a  "ground"  on  the  circuit, 
and  defendant's  employes,  in  attempting  to 
locate  the  trouble,  had  gone  under  the  side- 
walk in  front  of  the  vacant  lot;  and  that 
on  the  day  preceding  the  Injury  to  the 
plaintiff  the  wire  was  out  of  order  under  the 
sidewalk  in  front  of  the  adjoining  lot  The 
evidence  further  tends  to  show  that  the  va- 
cant lot  had  been  used  by  children  of  the 
neighborhood  as  a  playground  for  a  consid- 
erable period  prior  to  October  22,  1900;  that 
children  often  went  under  the  sidewalk  from 
the  lot  when  playing  games,  and  sometimes 
for  shelter  from  the  sun  or  rain. 

The  declaration,  as  originally  filed,  consist- 
ed of  three  counts.  Afterwards  four  addi- 
tional counts  were  filed.  At  the  close  of 
plaintiff's  evidence,  and  again  at  the  close 
of  all  the  evidence  In  the  case,  the  defend- 
ant moved  the  court  to  give  to  the  jury  an 
instruction  to  find  the  defendant  not  guilty, 
and  at  the  same  time  offered  an  Instruction 
which  directed  the  jury  to  return  such  ver- 
dict The  court  overruled  the  motion  and  re- 
fused the  instruction  in  each  instance.  The 
errors  assigned  and  urged  by  appellant  for 
a  reversal  of  the  cause  are:  First,  that  no 
count  of  the  declaration  states  a  cause  of 
action;  and.  second,  that  the  court  should 
have  given  the  peremptory  Instruction. 

-  P.  J.  Canty  and  R.  J.  Folonle,  for  appel- 
lant   Ela,  Grover  &  Graves,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  It  is 
urged  that  the  declaration  herein  does  not 
state  a  cause  of  action.  'This  question  arose 
In  the  circuit  court  upon  a  motion  in  arrest 
of  judgment  Appellee,  upon  leave  obtained 
in  this  court  has  filed  here  a  certified  copy 
of  the  brief  and  argument  of  appellant  which 
was  filed  in  the  Appellate  Court  It  appears 
therefrom  that  in  that  court  the  insufficiency 
of  the  declaration  was  not  suggested;  but 
it  is  said  that,  where  a  declaration  omits 
to  aver  a  material  fact  essential  to  a  valid 
cause  of  action,  the  judgment  will  be  re- 
versed, although  no  question  Is  made  below. 
It  Is  unnecessary  to  discuss  this  proposition, 
as  the  authorities  cited  In  support  thereof 
do  not  apply  In  a  court  of  review,  where  the 
question  is  pending  on  appeal  from  or  writ 
of  error  to  an  intermediate  court  which  is 
likewise  a  court  of  review.  We  can  only  de- 
termine whether  the  Appellate  Court  decided 
correctly.  National  Bank  v.  Le  Moyne,  127 
III  253,  20  N.  E.  45.    In  doing  this  it  is  mani- 


fest we  can  consider  no  matters  except  those 
which  were  presented  to  that  court  Sher- 
wood v.  Illinois  Trust  &  Savings  Bank,  195 
111.  112,  €2  N.  E.  835,  88  Am.  St  Rep.  183. 
We  will  not  consider  an  error  assigned  on  the 
record  of  the  court  of  original  jurisdiction 
which  was  not  presented  by  appellant's  brief 
to  the  Appellate  Court  where  the  same  party 
is  the  appellant  here. 

Appellant  assigns  as  error  the  action  of 
the  circuit  court  In  overruling  its  motion  for 
a  peremptory  instruction  at  the  conclusion 
of  all  the  evidence,  and  appellee  insists  that 
this  alleged  error  was  not  presented  In  the 
Appellate  Court  We  find,  on  examination  of 
the  brief  filed  by  the  electric  company  in  that 
court,  that  It  was  there  urged  that  there 
was  no  evidence  tending  to  prove  negligence 
on  the  part  of  the  defendant  or  the  exercise 
of  due  care  by  the  plaintiff;  and,  as  this  is 
the  question  which  appellant  argues  under 
this  assignment  in  this  court,  we  think  It 
proper  for  our  consideration. 

It  is  earnestly  insisted  on  the"  part  of  the 
electric  company  that  the  relation  of  the 
plaintiff  to  the  defendant  was  that  of  tres- 
passer or  licensee,  and  that  consequently, 
the  defendant  was  not  liable,  unless  the  in- 
jury to  the  plaintiff  resulted  from  some  will' 
ful  or  wanton  act  of  the  .defendant  We 
think  this  a  misapprehension.  The  only 
right  the  electric  company  had  under  the  or- 
dinance was  a  right  to  place  its  wire  under 
the  sidewalk.  It  was  entitled  to  permanent- 
ly occupy  no  more  space  for  that  purpose 
than  was  necessary  for  the  wire  and  any 
devices  used  to  protect  the  wire  and  to  keep 
persons  from  coming  in  contact  therewith. 
It  had  no  right  or  permission  to  occupy  the 
whole  of  the  space  under  the  sidewalk  where 
the  accident  occurred.  It  appears  that  there 
was  nothing  to  prevent  access  from  the  alley 
in  the  rear  to  the  lot  fronting  on  this  space ; 
that  boys  were  in  the  habit  of  playing  on  that 
lot  and  passing  into  this  space  under  the 
sidewalk  to  shelter  themselves  from  rain  or 
sun,  or  for  any  other  purpose  that  occurred 
to  them;  and  that  this  was  done  without 
objection  from  the  owner  of  the  lot  or  the 
city,  and  on  the  occasion  of  this  accident 
the  plaintiff  went  under  this  sidewalk  In 
company  with  three  other  boys,  one  of  whom, 
at  least  had  been  in  the  habit  of  playing  on 
the  lot  It  Is  manifest  that  it  was  not  the 
purpose  of  the  city  that  the  public  should 
have  access  to  and  use  this  space  as  it  did 
the  space  above  the  sidewalk.  If,  however, 
the  curb,  which  was  at  the  outer  edge  of 
this  sidewalk  and  prevented  access  to  the 
space  from  the  street  had  not  been  there, 
there  could  be  no  question  but  that  the  pub- 
lic would  have  had  the  same  right  to  pass 
under  this  .sidewalk  from  the  street  that 
they  would  have  to  pass  under  a  stairway 
or  platform  of  a  station  of  an  elevated  rail- 
way located  in  the  street  There  the  public 
has,  and  exercises,  the  right  to  pass  over 
the  same  portion  of  the  street  on  two  differ- 
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ent  levels,  and  It  seems  apparent  that  the 
public  would  have  the  same  right  to  pass 
upon  this  «pace,  where  they  came  upon  it 
from  an  abutting  lot,  in  the  absence  of  ob- 
jection from  the  lot  owner.  Plaintiff  was, 
therefore,  rightfully  in  this  space,  and  he 
was  not,  there  by  the  leave  or  license  of  the 
defendant  The  same  rule  does  not  apply  to 
him  as  applies  to  one  who  goes  upon  the 
property  of  another,  whether  with  or  without 
permission.  He  was  not  upon  property  either 
owned  or  controlled  by  the  defendant 

It  is  then  urged  that  he  became  a  trespass- 
er when  he  laid  his  hand  upon  the  wire,  by 
virtue  of  his  act  in  touching  the  wire  without 
the  permission  of  the  owner  thereof;  and 
Hector  v.  Boston  Electric  Light  Co.,  161 
Mass.  558,  37  N.  E.  773,  25  L.  R.  A.  554,  is 
referred  to  in  support  of  this  position.  In 
that  case  the  plaintiff  received  the  Injury 
while  upon  the  roof  of  a  building  where  he 
had  no  right;'  and  .where  he  was  neither  in- 
vited nor  licensed  to  be.  The  distinction  is 
apparent  Plaintiff's  act  In  taking  hold  of 
the  wire  was  an  accident  The  injury  re- 
sulted from  that  accident  and,  while  it  may 
be  conceded  that  he  had  no  right  to  take  hold 
of  the  wire,  the  question  still  remains,  who 
was  responsible  for  the  Injury  that  resulted 
from  his  accidental  contact  with  that  wire? 
So  far  as  being  in  the  space  under  the  side- 
walk was  concerned,  plaintiff  had  the  same 
light  to  be  there  that  the  defendant  had;  but 
he  could  not  rightfully  interfere  with  the 
property  of  the  defendant  or  occupy  the 
space  already  pre-empted  by  It  Appellant 
urges  that  the  rights  of  the  parties  to  be  in 
this  space  were  not  equal,  for  the  reason  that 
■it  was  there  in  pursuance  of  the  terms  of  an 
ordinance  and  could  not  be  summarily  eject- 
ed, as  the  plaintiff,  perhaps,  might  be.  This 
Is  wholly  immaterial.  The  question  is,  not 
how  long  either  party  had  the  right  to  re- 
main, but  what  right  they  had  to  be  there  at 
the  instant  of  the  accident 

The  evidence  tends  to  prove  that  the  elec- 
tric cable  passing  along  under  this  sidewalk 
had  been  in  use  from  8  to  14  years;  that  In 
some  places  the  Insulation  was  defective  ; 
that  the  cable  had  been  out  of  repair  on  sev- 
eral occasions  near  the  place  where  this  ac- 
cident occurred;  that  the  wire  had  on  fre- 
quent occasions  prior  to  this  accident  been 
"grounded"  in  the  vicinity  where  this  trouble 
occurred;  that  the  effect  of  that  condition  is 
to  send  a  current  of  electricity  along  and  on 
the  lead  covering  of  the  cable;  that  when 
a  "ground"  would  occur,  the  lead  on  the 
outside  of  the  cable  would  be  electrified  from 
the  "ground,"  in  each  direction  to  a  place 
where  there  would  be  another  "ground,"  or  a 
point  in  the  cable  where  the  current  would 
be  broken  or  stopped  by  a  different  covering 
used  at  the  joints.  This  was  a  high-tension 
wire,  carrying  2,000  volts  of  electricity,  and 
the  lead  covering,  when  so  electrified,  would 
severely  shock  and  burn  any  human  being 


coming  in  contact  therewith.  Electricity  Is 
a  subtle  and  powerful  agent  Ordinary  care, 
exercised  by  those  who  make  a  business  of 
using  It  for  profit,  to  prevent  Injury  to  others 
therefrom,  requires  much  greater  precaution 
in  its  use  than  where  the  element  used  is  of 
a  less  dangerous  character.  As  there  is 
greater  danger  and  hazard  in  the  use  of  elec- 
tricity, there  must  be  a  corresponding  exer- 
cise of  skill  and  attention,  for  the  purpose 
of  avoiding  injury  to  another,  to  constitute 
what  the  law  terms  "ordinary  care."  The 
care  must  be  commensurate  with  the  danger. 
10  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  873; 
Alton  Illuminating  Co.  v.  Foulds,  190  111.  367, 
60  N.  E.  537;  Perham  v.  Portland  General 
Electric  Co.,  83  Or.  451,  53  Pac.  14,  24,  40  L. 
B,  A.  790,  72  Am.  St  Bep.  730;  Haynes  v. 
Raleigh  Gas  Co.,  114  N.  C.  203,  19  S.  E.  344, 
26  L.  R.  A.  810,  41  Am.  St  Rep.  786;  Mc- 
Laughlin v.  Louisville  Electric  Light  Co.,  100 
Ky.  173,  37  8.  W.  851,  34  L.  R.  A.  812;  En- 
nis  v.  Receiver,  87  Hun,  355,  34  N.  Y.  Supp. 
379.  We  are  of  the  opinion  that  the  appel- 
lant's failure  to  use  some  device  to  guard  Its 
wires  In  this  space  under  this  sidewalk,  so 
that  no  person  could  Inadvertently  touch  the 
cable,  tended  to  show  a  lack  of  ordinary  care. 
It  Is  urged,  however,  that  the  plaintiff  was 
guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  in  going  under  the  sidewalk;  and 
we  are  referred  to»  the  case  of  Helmann  v. 
Klnnare,  190  111.  156,  60  N.  E.  215,  52  L.  B. 
A.  652,  83  Am.  St  Rep.  123.  This  is  a  case 
where  a  boy  lost  his  life  by  drowning.  A 
small  pond  was  partly  filled  with  water,  and 
the  water  was  partly  covered  with  ice;  there 
being  an  open  space  of  water  around  the 
edge  of  the  ice.  For  the  purpose  of  ascer- 
taining If  the  ice  thereon  was  strong,  he  ran 
down  an  incline  leading  to  the  water,  jumped 
over  the  open  water  upon  the  edge  of  the  ice, 
and  ran  out  toward  the  middle  of  the  pond, 
where  the  ice  gave  way  and  he  was  drowned. 
He  knew,  before  going  there,  that  the  water 
was  beyond  his  depth.  He  had  knowledge 
of  the  danger  consequent  on  the  breaking  of 
the  ice.  In  the  case  at  bar  the  plaintiff  did 
not  know  that  the  wire  in  question  was  under 
the  sidewalk,  and  did  not  know  that  there 
was  danger  there  of  the  kind  he  encountered. 
Hevwas  attracted  .to  this  place  by  fire  In  the 
vicinity,  occasioned  by  the  "grounding"  of 
this  wire.  At  the  place  where  the  accident 
occurred  he  was  not  near  enough  to  the  fire 
so  occasioned  to  be  in  danger  from  the  fire 
itself,  and  while  negligence  cannot  be  at- 
tributed to  the  defendant  for  a  failure  to  cor- 
rect the  difficulty  which  had  resulted  in  the 
wire  being  "grounded"  on  this  occasion,  as 
it  does  not  appear  that  it  either  had  or  ought 
to  have  had  notice  that  the  wire  was  so 
■grounded,"  still  it  was  natural  for  the  boy 
to  gratify  his  curiosity  by  going  into  this 
space  for  the  purpose  of  looking  at  the  fire, 
and  In  so  doing  he  went  where  he  had  a 
right  to  go,  and  where  he  had  no  reason  to 
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anticipate  any  serious  danger.  The  question 
of  contributory  negligence  was  one  for  the 
Jury. 

We  do  not  think  the  doctrine  of  traps,  or 
that  of  attractive  nuisances,  applicable.  No 
other  errors  have  been  discussed.  The  Judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


(209  111.  627) 

WELLS  ▼.  O'HARB* 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

MASTER  AND  SERVANT — SERVANT'S  INJURIES— 
FELLOW  SERVANT'S  NEGLIGENCE— CAM  RE- 
QUIRED OY  MASTER — INSTRUCTIONS— TRIAL— 
ABSENCE  OF  JUDGE  DURING  ARGUMENT— PRO- 
PRIETY. 

1.  In  an  action  for  the  death  of  a  contractor's 
employe,  caused  by  the  fall  of  a  brick  down  an 
elevator  shaft  in  a  building  in  process  of  con- 
struction, plaintiff's  theory  being  that  the  brick, 
which  had  been  placed  under  a  plank,  was 
drawn  into  the  shaft  In  the  removal  of  the  plank 
by  another  employe,  it  was  proper  to  instruct 
that,  as  a  matter  of  law,  the  negligence  of  a  fel- 
low servant  is  one  of  the  risks  assumed  by  a 
servant,  and  if  the  jury  believe  that  the  injury 
in  this  case  was  caused  solely  by  the  negligent 
act  of  a  fellow  servant  they  should  find  for  de- 
fendant. 

2.  It  was  error  to  instruct  that  the  ordinary 
risk  of  employment  meant  such  risks  as  are 
usual  and  ordinary  in  the  employment,  after 
the  employer  has  taken  reasonable  care  to  dis- 
cover and  prevent  them ;  since  the  jury  were 
thus  misled  into  understanding-  that  defend- 
ant wonld  be  liable  unless  he  had  taken  reason- 
able care  td  discover  that  decedent  would  be  ex- 
posed to  danger  because  of  the  acts  of  the  other 
employe,  and  had  taken  reasonable  care  to  pre- 
vent the  act  or  omission  occasioning  decedent's 
death. 

3.  If  objection  to  the  judge's  absence  from  the 
courtroom  during  the  argument  of  a  case  to  the 
jury  is  seasonably  made  and  properly  present- 
ed such  conduct  should  be  regarded  as  fatal  er- 
ror, except  where,  in  a  civil  case  or  misdemean- 
or, it  plainly  appears  to  the  reviewing  court 
that  the  cause  of  the  objecting  party  was  not 
prejudiced  by  what  occurred  during  the  judge's 
absence. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Thomas  J.  O'Hare,  as  adminis- 
trator of  the  estate  of  Michael  Corbett  de- 
ceased, against  A.  E.  Wells.  From  a  judg- 
ment of  the  Appellate  Court  affirming  a 
Judgment  for  plaintiff  (110  111.  App.  7),  de- 
fendant appeals.    Reversed. 

O.  W.  Dynes,  for  appellant  Alexander 
Sullivan  (Francis  J.  Woolley,  of  counsel),  for 
appellee. 

BOGGS,  J.  This  is  an  appeal  from  a 
judgment  of  the  Appellate  Court  for  the  First 
District  affirming  a  judgment  in  the  sum 
of  $2,500  entered  in  the  circuit  court  of 
Cook  county  against  the  appellant  and  In  fa- 
vor of  the  appellee,  as  administrator  of  the 
estate  of  Michael  Corbett  deceased.  The 
declaration  was  in  case,  and  claimed  dam- 
ages for  the  wrongful  death  of  plaintiff's  in- 

•Rehearing  denied  June  8,  1904. 

1  3.  See  TriaL  VOL  46,  Cent.  Dig.  |  38. 


testate  by  the  alleged  negligent  act  of  de- 
fendant and  averred  "that  the  defendant 
regardless  of  his  duty  in  the  premises,  care- 
lessly and  negligently  threw  or  caused  to 
fall  from  a  great  height  to  wit  forty  feet 
above  where  the  plaintiff  was  then  and  there 
lawfully  prosecuting  his  labor,  In  the  exer- 
cise of  all  due  care  and  caution  for  his  own 
safety,  some  hard  substance,  to  wit  a  brick, 
down  to  and  upon  said  deceased,  whereby 
and  by  means  whereof  the  death  of  the  said 
Michael  Corbett  was  then  and  there  caused.*' 
At  the  time  of  the  accident  the  deceased 
was  a  common  laborer  in  the  employ  of  ap- 
pellant, Wells,  who  was  a  general  contractor 
In  the  city  of  Chicago,  and  had  the  contract 
for  the  mason  work  on  a  nine-story  brick 
building  located  in  said  city.    For  the  pur- 
pose of  carrying  the  brick  and  mortar  to  the 
different   stories   or   floors   as   the    building 
went  up,  a  temporary  devise  such  as  Is  used 
by  builders,  called  a  "hoist"  was  put  in, 
which  consisted  of  two  rough  elevator  plat- 
forms traveling  up  and  down    In   vertical 
shafts,   one   platform   counter-balancing   the 
other,  so  that  when  one  was  at  the  bottom 
of  the  shaft  the  other  was  at  the  top.    The 
cable  attached  to  either  platform  passed  over 
sheaves  at  the  top,  and  was   operated  by 
steam  power,  and  was  so  arranged  that  it 
-could  be  adjusted  to  the  various  floors;  that 
'Is,  when  It  was  needed  to  hoist  material  to 
the  second  floor  the  platforms  ascended  to 
that  floor  and  no  farther,  and  as  the  work 
progressed  to  the  third  floor  the  cables  were 
again  lengthened  so  that  they  wonld  extend 
'to  the  fourth  floor,  and  so  on  with  each  suc- 
ceeding floor.    On  the  day  prior  to  the  ac- 
cident the'  mason  work  on  the  eighth  floor 
had  been  completed,  and  it  became  necessary 
to  adjust  the  hoist  to  the  ninth  floor.     In  or- 
der to  do  so,  one  of  the  platforms  was  drawn 
up  to  that  floor,  and  a  plank  placed  under 
it  to  support  it  and  after  the  cable  had  been 
adjusted  the  plank  was  left  under  the  plat- 
form until  the  next  morning.     An   employe 
of  the  defendant  named  Sullivan,  was  en- 
gaged  in   operating   the    hoist    at    the   top. 
and  on  the  night  before  the  accident  the 
foreman  ordered  him  to  put  the  plank  under 
the  platform  to  keep  it  in  position  while 
the  cables  were  being  adjusted.     In  doing 
so  be  placed  one  or  more  bricks  under  the 
south  end  of  the  plank  In  order  to  level  it 
up.    These  bricks  rested  on  a  tile  floor  about 
level  with  the  edge  of  the  shaft,  some  two 
feet  from   its  south  edge  or  side.    At  the 
time  of  the  accident  the  foreman  of  appel- 
lant ordered  Corbett  the  deceased,  to  assist 
at  the  bottom  of  the  shaft  in  polling  the 
cable,  the  object  being  to  raise  the  platforo 
above  so  the  plank  could  be  removed.    Cor- 
bett, in  obedience  to  the  order,  with  one  or 
two  other  employes,  stepped  into  the  shaft, 
took  hold  of  the  cable,  and  pulled  down  on 
it  while  Sullivan  above  took  hold  of  the  eni 
of  the  plank  and  pulled  it  out     At  the  same 
time  a  brick  fell  from   some  point  above. 
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striking  the  deceased  on  the  head,  Inflicting 
a  fatal  wound.  Plaintiff's  theory  of  the  case, 
on  the  evidence,  is  that  the  brick  which  fell 
from  above  causing  the  Injury  was  caused 
to  fall  through  the  negligent  act  of  the  em- 
ploye, Sullivan,  in  this:  that  he  negligently 
omitted  to  take  the  brick  from  under  the 
plank  before  attempting  to  draw  the  plank 
from  across  the  elevator  shaft,  and  that  Sul- 
livan, in  removing  the  plank,  drew  or  "scrap- 
ed" the  brick  which  was  under  It  into  the 
shaft,  from  whence  it  fell  to  the  bottom  and 
struck  and  killed  Corbett  There  was  no 
direct  proof  that  the  brick  was  caused  to  fall 
by  Sullivan. 

It  was  insisted  by  counsel  for  the  appellant 
that,  even  conceding  that  the  plaintiff's  intes- 
tate lost  his  life  through  the  negligent  act 
of  Sullivan,  still  the  appellant  was  not  lia- 
ble because  the  relation  existing  between  the 
deceased  and  Sullivan  at  that  time  was  that 
of  fellow  servants,  and  that  the  deceased  as- 
sumed the  risk  and  danger  of  receiving  as 
Injury  through  the  negligence  of  those  with 
•whom  he  should '  be  engaged  at  work  as  a 
fellow  servant.    The  declaration  did  not  al- 
lege that  Sullivan  caused  the  brick  to  fall, 
and  there  is  no  averment  therein  that  Sulli- 
van was  Incompetent  or  that  the  appellant 
was  guilty  of  any  negligence  in  employing 
him,  nor  did  anything  appear  in  the  proof 
tending  to  show  that  Sullivan  was  incompe- 
tent   A  declaration  to  recover  for  negligence 
must  allege  the  negligence  or  omission  relied 
upon  to  give  the  right  to  recover.    If  the  al- 
leged negligence  on  which  recovery  of  dam- 
ages is  sought  is  that  an  employer  negligent- 
ly employed  an  incompetent  fellow  servant, 
the  declaration  should  so  aver.    13  Ency.  of 
PI.  &  Pr.  899.    On  this  branch  of  the  case 
the  issue,   then,  was  whether  the  relation 
of  fellow  servant  existed   between  the  de- 
ceased   and    -Sullivan.     The   evidence   was 
such  that  the  Appellate  Court  was  moved  to 
declare  in  its  opinion  that   whether  these 
workmen  were  fellow  servants  was  "a  mat- 
ter of  very  grave  doubt,"  and  this  view  is, 
In   our  opinion,  the  most  favorable  to  the 
cause  of  the  appellee  that  could  he  drawn 
from  the  testimony.    In  a  case  so  close  on 
the  facts  it  is  indispensable  to  the  mainte- 
nance of  the  verdict  and  judgment  that  the 
instructions  given  to  the  Jury  relative  to  the 
egal  principles  involved  in  the  determination 
>f  the  issue  should  be  free  from  any  lnac- 
;urate  direction  which  may  have  Influenced 
:he  Jury  improperly  against  the  appetlant 

At  the  request  of  the  appellant  the  court 
rave  to  the  Jury  the  following  instruction: 
•The  court  instructs  the  Jury  that,  as  a  mat- 
:er  of  law,  the  negligence  of  a  fellow  serv- 
int  is  one  of  the  risks  of  the  employment  as- 
;umed  by  a  servant,  and  If  you  believe,  from 
be  evidence,  that  the  injury  to  the  deceased 
d  tbia  case  was  caused  solely  by  the  neglP 
lent  act  of  a  fellow  servant,  then  it  is  your 
Inty  to  find  the  defendant,  A.  BL  Weils,  not 
uilty." 

70N.E.— 67 


Under  the  pleadings  and  proof  In  the  case 
this  Instruction  correctly  stated  the  rule  of 
law  as  to  the  risks  assumed  by  the  deceased. 
In  Chicago,  Burlington  &  Quincy  Railroad 
Co.  v.  Avery,  109  III  314,  we  said  (page  322): 
"The  negligence  of  fellow  servants  is  one  of 
the  ordinary  perils  of  the  service  which  one 
takes  the  hazard  of  In  entering  into  any  em- 
ployment" In  Toledo,  Wabash  &  Western 
Railway  Co.  v.  Durkln,  76  IU.  395,  we  said 
page  397):  An  employe  "undertakes  to  run 
all  the  ordinary  risks  incident  to  the  employ- 
ment, including  his  own  negligence  or  un- 
ski llf ulncss;  and  this  Includes  the  risk  of 
occasional  negligence  or  unskillfulness  of  his 
fellow  servants  engaged  in  the  same  line  of 
duty,  or  incident  thereto,  provided  such  fel- 
low servants  are  competent  and  skillful  to 
discharge  the  duty  assigned  them."  That  such 
risk  is  assumed  by  an  employe1  is  declared  in 
12  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  902,  on 
the  authority  of  many  Judicial  decisions  cited 
In  note  4. 

But  we  think  the  appellant  has  just  ground 
to  complain  the  Jury  were  not  permitted  to 
guide  their  deliberations  by  this  instruction 
or  to  apply  the  principle  there  announced  to 
the  evidence  produced  in  the  cause.  At  the 
request  of  the  appellee  the  court  gave  to  the 
Jury  a  further  instruction  relative  to  the  as- 
sumption by  the  deceased  of  the  usual  and 
ordinary  risks  of  his  employment,  which  cast 
upon  the  appellant  as  the  common  master,  a 
greater  burden  pf  diligence  than  the  law  re- 
quired of  him,  and  Imposed  npon  him  an  ob- 
ligation to  take  precautions  beyond  any  duty 
legally  devolving  upon  him.  The  instruction 
referred  to  read  as  follows:  "The  Jury  are 
Instructed  that  the  terms  'ordinary  risks  or 
hazards  of  deceased's  employment'  as  used 
in  these  instructions,  mean  such  risks  as  are 
usual  and  ordinary  in  such-employment  after 
the  employer  has  taken  reasonable  care  to 
discover  and  prevent  such  risks." 

The  theory  upon  which  the  appellee  sought 
a  verdict  was  that  Sullivan,  when  attempting 
to  remove  the  plank  on  which  the  elevator  had 
rested  on  the  eighth  floor,  negligently  omit- 
ted to  take  from  beneath  it  the  brick  which 
he  had  on  the  evening  before  placed  under  the 
plank,  and  that  in  removing  the  plank  he 
scraped  or  drew  the  brick  into  the  shaft,  and 
it  fell  from  thence  to  the  bottom  of  the  shaft 
and  struck  and  killed  the  deceased.  If  Sulli- 
van was  a  fellow  servant  of  the  deceased,  the 
verdict  of  the  Jury,  tinder  the  pleadings  and 
proof,  should  have  been  for  the  appellant  for 
the  reason  the  law  did  not  require  the  appel- 
lant to  answer  for  the  negligence  of  a  fel- 
low servant  of  the  deceased,  there  being  nei- 
ther allegation  nor  proof  that  the  master  had 
not  exercised  ordinary  care  in  selecting  Sulli- 
van for  the  work  he  was  engaged  in  doing; 
or,  in  other  words,  the  rule  of  law  is  that  the 
deceased  assumed  the  danger  of  injury  caused 
by  any  negligence  of  Sullivan  as  one  of  the 
risks  of  his  employment  and  should  look  to 
Sullivan,  and  not  the  common  employer  of 
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both,  for  any  damages  arising  from  the  neg- 
ligence, of  Sullivan.  The  jury  would,  how- 
ever, understand  from  the  instruction  so 
given  at  the  request  of  the  appellee,  that 
though  Sullivan  and  the  deceased  were  fel- 
low servants,  yet  the  deceased  did  not  assume 
the  risk  of  receiving  Injury  because  of  the 
alleged  negligent  omission  of  Sullivan  to  take 
away  the  brick  before  attempting  to  draw 
away  the  plank  from  across  the  shaft;  unless 
it  appeared  in  the  proof  that  the  appellant 
had  taken  steps  to  discover  that  the  brick 
bad  been  left  under  the  plank,  and  had  taken 
some  precautions  to  prevent  the  brick  from 
being  dragged  into  the  shaft  in  an  effort  to 
remove  the  plank.  The  requirement  of  the 
instruction  given  for  the  appellee,  that  the 
employer  should  be  required  to  take  "rea- 
sonable care  to  discover  and  prevent  such 
risk,"  could  convey  no  other  meaning  to  the 
minds  of  the  jurors.  This  is  to  make  the 
common  master  liable  for  the  negligent  acts 
of  the  fellow  servant  of  one  who  Is  injured 
unless  the  master  can  show  he  could  not  have 
anticipated  that  the  fellow  servant  would 
be  guilty  of  the  negligent  act  or  omission, 
and  could  not,  by  some  reasonable  precau- 
tion, have  prevented  the  doing  of  the  negli- 
gent act  or  compelled  the  performance  of  the 
omitted  duty.  If  the  master  has  performed 
his  own  duty  toward  his  servant  he  Is  not 
responsible  for  the  injuries  arising  wholly 
from  the  negligence  of  a  fellow  servant  of  the 
injured  servant.  One  of  the  duties  which 
the  master  owes  to  an  employe  is  to  use  or- 
dinary or  reasonable  care  and  diligence  to 
select  and  retain  in  h'ls  employ  such  other 
servants  as  are  competent  In  Illinois  Cen- 
tral Railroad  Go.  v.  Cox,  21  111.  20, 71  Am.  Dec. 
296,  we  said  (page  26,  21  111.,  71  Am.  Dec. 
208):  "We  think  the  doctrine  established  by 
these  cases  the  correct  doctrine.  It  is  right 
and  proper  that  one  servant  should  not  re- 
cover against  the  common  master  for  the 
carelessness  of  his  fellow  servant,  provided 
competent  servants  have  been  selected  by  the 
master."  In  Consolidated  Coal  Co.  v.  Haen- 
ni,  140  111.  614,  85  N.  E.  162,  we  said  (page 
622,  146  111.,  and  page  164,  35  N.  E.):  "Among 
the  risks  incident  to  the  business  which  the 
servant  is  understood  to  take  upon  himself 
by  the  contract  of  hiring  are  those  arising 
from  the  careless  or  wrongful  acts  of  fellow 
servants.  Wood  on  Law  of  Master  and  Serv- 
ant, i  427.  But  the  assumption  by  the  serv- 
ant of  risks  resulting  from  the  negligence  of 
his  fellow  servants  is  subject  to  the  implied 
undertaking  of  the  master  that  he  will  use 
all  reasonable  care  to  furnish  safe  premises, 
machinery,  and  appliances,  and  to  employ 
competent  and  prudent  co-employes.  Pitts- 
burg, Cincinnati  &  St  Louis  Railway  Co.  v. 
Adams,  105  Ind.  151,  5  N.  E.  187;  Wood  on 
Law  of  Master  &  Servant,  {{  329,  416."  In 
Western  Stone  Co.  v.  Wbalen,  151  111.  472, 
38  N.  E.  241,  42  Am.  St  Rep.  244,  we  said 
(page  484.  151  111.,  and  page  244,  38  N.  E., 
42  Am.  St.  Rep.  244):    "The  servant  upon 


entering  the  employment  is  held  to  assume 
the  natural  and  ordinary  risks  incident  to  the 
business  in  which  he  engages,  and  impliedly 
contracts  that  the  master  shall  not  be  liable 
for  injuries  consequent  upon  the  negligence 
of  a  fellow  servant  In  the  employment  of 
whom  the  master  has  exercised  due  and  prop- 
er care."  In  12  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.;  p.  897)  the  rule  is.  stated  as  follows: 
"Where  the  master  uses  due  diligence  in  the 
selection  of  competent  and  trusty  servants, 
and  furnishes  them  with  suitable  means  to 
perform  the  service  in  which  he  employs 
them,  he  is  not  answerable,  where  there  is 
no  countervailing  statute,  to  one  of  them  for 
an  injury  received  by  him  In  consequence  of 
the  carelessness  of  another  while  both  are 
engaged  in  the  same  service."  It  was  there- 
fore plainly  erroneous  to  say  to  the  jury,  as. 
In  effect  did  the  instruction  under  consid- 
eration, that  the  appellee  could  recover  for  the 
injury  occasioned  by  the  negligent  act  of 
Sullivan,  even  though  the  deceased  and  Sul- 
livan were  fellow  servants,  unless  the  appel- 
lant the  common  master  of  both,  had  taken 
reasonable  care  to  discover  that  the  deceased 
would  be  exposed  to  the  danger  of  receiving 
injury  because  of  the  acts  of  Sullivan,  and 
bad  taken  reasonable  care  to  "prevent"  the 
negligent  act  or  omission  of  Sullivan  which 
occasioned  the  death  of  the  deceased. 

Counsel  for  appellee  cite  cases  in  which 
this  court  has  applied  the  doctrine  that  an 
employ^  does  not  assume  all  risks  that  are 
incident  to  his  employment  but  only  such  as 
are  usual,  ordinary,  and  remain  incident  aft- 
er the  master  has  taken  reasonable  care  to 
prevent  or  remove  them.  It  is  the  duty  of 
the  employer  to  take  reasonable  measures 
of  prevention  to  obviate  the  danger  of  Injury 
to  servants  from  risks  that  are  Incident  to 
the  employment  In  the  cases  cited  the  neg- 
ligence' charged  was  the  failure  of  the  mas- 
ter to  take  those  measures  of  precaution 
which  were  reasonably  required  to  obviate 
the  risk  of  injury  to  the  servant  from  dan- 
gers incident  to  the  employment  as  in  Chi- 
cago &  Alton  Railroad  Co.  v.  House,  172  IU. 
601,  50  N.  E.  151,  where  the  railway,  the  em- 
ployer, had  negligently  removed  and  ceased 
to  longer  provide  a  switch  light  the  mainte- 
nance whereof  constituted  a  reasonable  pro- 
vision against  the  dangers  incident  to  the 
employment  which  caused  the  Injury;  and 
in  Alton  Paving  Brick  Co.  v.  Hudson,  176  IU. 
270,  62  N.  E.  256,  where  the  master  failed  to 
advise  an  inexperienced  servant  of  the  ex- 
istence of  a  risk  incident  to  the  employment 
and  particularly  hazardous,  of  which  the 
master  had  knowledge  and  the  servant  had 
not;  and  in  City  of  La  Salle  v.  Kostka, 
190  111.  130,  60  N.  E.  72,  where  the  servant 
was  injured  by  the  caving  in  upon  him  of 
the  bonks  of  a  sewer,  a  danger  incident  to 
his  employment  but  which  the  city  could 
have  obviated  by  the  exercise  of  reasonable 
care  in  bracing  or  shoring  the  walls  or 
banks  of  the  sewer.    In  these  cases  we  held. 


Digitized  by 


Google 


nu 


BIXLEB  t.  SUMMERFIELD. 


1059 


and  In  other  like  cases  hare  uniformly  held, 
that  the  servant  did  not  assume  a  risk  In- 
cident to  his  employment  If  the  master,  by 
the  exercise  of  reasonable  care  for  the  safe- 
ty of  his  workmen,  could  have  prevented  or 
removed  or  lessened  the  risk.  The  Issue  pre- 
sented to  the  Jury  In  the  case  at  bar  was 
whether  the  appellee  was  Injured  through  the 
negligence  of  a  fellow  servant  Such  a  risk 
was  incidental  to  his  employment  It  could 
be  obviated,  or  at  least  lessened,  by  the 
exercise  of  care  on  the  part  of  the  master 
to  the  end  that  only  competent  fellow  serv- 
ants should,  be  employed  to  labor  with  the 
deceased,  and  therefore  the  duty  was  cast 
upon  the  appellant  to  take  reasonable  precau- 
tion to  employ  none  but  competent  work- 
men. There  was  no  contention  the  appellant 
was  negligent  in  this  regard,  and  it  was  error 
to  mislead  the  jury  to  understand,  as  did 
the'  instruction,  that  it  further  devolved 
upon  the  master,  as  a  legal  duty,  to  discover 
and  prevent  the  alleged  negligent  act  or 
omission  of  a  competent  fellow  servant  of 
the  deceased. 

*  The  appellant  presents  a  serious  objection 
to  a  matter  of  procedure  in  the  trial  court 
While  counsel  for  the  appellee  was  making 
his  closing  argument  to  the  Jury,  counsel  for 
the  appellant  interrupted  him  with  the  ob- 
jection that  there  was  no  evidence  of  the 
alleged  facts  which  counsel  for  the  appellee 
was  stating  In  his  argument  It  was  then 
discovered  that  the  judge  was  not  in  his  seat 
or  in  the  courtroom.  One  of  the  counsel  for 
the  appellee  requested  the  bailiff  "to  call  the 
court"  The  bailiff  replied,  "The  judge  is  not 
In  bis  room."  Counsel  for  appellee  asked 
counsel  for  appellant  if  he  should  suspend, 
and  counsel  for  appellant  said  he  did  not  ask 
that  but  wanted  to  save  an  exception  to  the 
Improper  statements  in  the  argument  Coun- 
sel for  the  appellee  then  proceeded  in  the  ab- 
sence of  the  conrt,  and,  in  the  opinion  of 
counsel  for  the  appellant  soon  after  indulged 
in  a  repetition  of  the  other  alleged  improper 
statements,  and  counsel  for  the  appellant 
again  objected,  and  a  colloquy  occurred  be- 
tween counsel  with  reference  to  the  matter. 
Subsequently  the  judge  returned,  but  bow 
soon  thereafter  is  not  shown  by  the  record. 
The  cause  was  submitted  to  the  jury  with- 
out further  objection  on  the  part  of  the 
appellant 

In  Meredetb  ▼.  People,  84  111.  479,  during 
the  argument  of  the  case  the  judge  absented 
himself  from  the  courtroom  to  attend  to  oth- 
er judicial  duties,  his  position  on  the  bench 
being  occupied  by  a  member  of  the  bar. 
This  was  a  criminal  proceeding,  but  in  the 
course  of  an  opinion  reversing  the  judgment 
because  of  the  conduct  of  the  judge  we  said 
(page  482):  "Serious  misconduct  it  Is  in- 
sisted, was  permitted  In  the  presence  of  the 
Jury  hurtful  to  the  cause  of  defendant;  but 
whether  that  Is  so  or  not  the  absence  of 
the  judge  from  the  courtroom,  engaged  in 
vther  Judicial  labors,  for  a  part  of  two  days, 


in  a  trial  of  this  magnitude,  cannot  be  Justi- 
fied on  any  principle  or  for  any  cause.  It 
is  not  allowable  in  a  trial  Involving  only 
mere  property  Interests,  much  less  in  a  case 
where  the  life  of  a  humap  being  depends  up- 
on the  issue."  It  is  the  duty  of  the  presiding 
judge  of  a  trial  court  to  preside  in  a  judicial 
capacity  during  all  of  the  time  of  the  trial 
of  a  civil  case.  In  Meredetb.  v.  People,  supra, 
we  said  the  argument  of  the  cause  Is  as 
much  a  part  of  the  trial  as  the  hearing  of 
the  evidence.  Whether  the  fact  that  the 
judge  so  absented  himself  during  a  portion 
of  the  time  of  the  trial  of  this  case  shall 
be  deemed  fatal  error,  working,  within  Itself, 
a  reversal  of  the  judgment  need  not  be  her* 
decided,  for  the  reason  there  is  a  conflict 
of  authorities  as  to  the  necessary  effect  of 
such  action  by  a  judge  (21  Ency.  of  PI.  &  Pr. 
977) ;  and  the  views  of  the  members  of  this 
court  are  not  In  harmony  on  the  question, 
and  the  decision  thereof  is  not  necessary  to 
be  here  made,  as  the  verdict  and  Judgment 
in  the  case  will  be  reversed  for  the  error  in 
giving  the  Instruction  .hereinbefore  noted. 
We  feel  Impelled  to  say  such  a  practice  mer- 
its the  most  emphatic  disapproval,  even  in 
such  cases,  If  any  there  be,  where,  under  the 
circumstances  of  the  instance,  It  should  be 
held  not  fatal  error.  The  absence  of  the 
trial  judge  during  the  course  of  a  trial,  civil 
as  well  as  criminal,  not  only  opens  the  way 
for,  but  Invites,  abuses  and  misconduct  that 
may  obstruct  and  defeat  a  fair  and  Impartial 
hearing  and  decision  of  the  case  and  per- 
vert the  administration  of  the  law  to  injus- 
tice, and  such  conduct  on  the  part  of  the 
judge  is  always  detrimental  to  the  decorum 
and  dignity  of  a  Judicial  tribun.il.  If  the  pre- 
siding judge  finds  it  necessary  to  absent  him- 
self from  the  court  when  a  trial  Is  in  progress, 
he  should  suspend  all  judicial  proceedings 
until  he  has  returned.  The  evils  likely  to 
follow  any  departure  from  this  rule  are  so 
obvious  and  grievous  that  if  objection  there- 
to Is  seasonably  made  and  properly  presented 
it  should  be  regarded  a  fatal  error,  except 
when.  In  a  civil  case  or  misdemeanor,  it  shall 
plainly  appear  to  the  reviewing  court  that 
the  cause  of  the  complaining  party  was  not 
prejudiced  by  what  occurred  in  the  court 
during  the  absence  of  the  Judge. 

The  judgment  of  the  circuit  court  and  that 
of  the  Appellate  Court  will  each  be  reversed, 
and  the  cause  will  be  "remanded  to  the  cir- 
cuit court  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed  and  remanded, 

(219  111.  66) 
BIXLER  v.  SUMMERFIELD  et  al.» 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

CORPORATIONS  —  MINORITY       STOCKHOLDER  — 

RIGHTS—  ACTION — MISAPPROPRIATION 

OK    FUNDS — ULTRA    VIRES. 

1.  The  decision  of  the  Supreme  Court  on  ap> 
peal  from  an  order  dismissing  a  bill  on  demur* 

"♦Rehearing  denied  Jon*  t,  1904.  "  ~~* 
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rer,  reversing  the  order,  establishes  the  bill's 
sufficiency,  and  on  a  second  trial  the  only  ques- 
tion is  whether  the  facts  shown  by  the  evidence 
sustain  the  allegations  of  the  bill. 

2.  In  a  suit  by  a  minority  stockholder  in  a 
corporation  against  the  owner  of  the  majority 
of  the  stock  for  misappropriation  of  the  funds 
of  the  corporation  because  it  paid  to  himself 
and  wife  unreasonable  and  fraudulent  sums  for 
salaries,  evidence  examined,  and  held  to  fail 
to  show  that  the  salaries  paid  were  excessive. 

3.  In  a  suit  by  a  minority  stockholder  in  a 
corporation  against  the  owner  of  the  majority 
of  the  stock  for  loaning  the  funds  of  the  cor- 
poration contrary  to  its  charter,  it  appeared 
that  the  majority  stockholder  loaned  small  sums 
out  of  the  corporate  funds  contrary  to  the 
charter;  that  the  loans  were  secured  and  were 
repaid  with  interest ;  that  all  of  the  loans  were 
made  while  the  minority  stockholder  was  an  of- 
ficer of  the  corporation;  and  that  on 'his  objec- 
tion to  the  loans,  made  after  his  leaving  the  cor- 
poration's employment,  steps  were  taken  to  col- 
lect the  money  loaned.  Held  insufficient  to  war- 
rant the  granting  of  relief  to  the  minority  stock- 
holder. 

4.  In  a  suit  by  a  minority  stockholder  in  a 
corporation  against  the  owner  of  the  majority 
of  the  stock.  Eased  on  the  ground  that  the  cor- 
poration purchased  and  held  real  estate  in'  viola- 
tion of  the  statute,  it  appeared  that  the  corpo- 
ration purchased  a  half  acre  of  land  for  $300, 
and  held  the  title  thereto  for  about  two  years, 
contrary  to  the  statute ;  that,  as  soon  as  com- 
plaint was  made  as  to  the  holding  of  the  land,  the 
directors  authorized  the  sale  thereof,  and  the 
president  sold  it  at  a  profit  of  $10.  Held  not 
to  warrant  the  dissolution  of  the  corporation 

Appeal  from  Circuit  Court,  Cook  Counts;; 
Richard  Tuthlll,  Judge. 

Suit  by  Samuel  J.  Blxler  against  Nelson 
G.  Summerfleld  and  another.  "From  a  decree 
dismissing  the  bill,  plaintiff  appeals.  Af- 
firmed. 

See  62  N.  E.  849. 

Wm.  Hindley  and  Ernest  Severy,  for  ap- 
pellant   A.  W.  Brlckwood,  for  appellees. 

RICKS,  J.  This  suit  was  before  us  at  a 
previous  term,  an  appeal  being  prosecuted 
by  appellant  from  a  decretal  order  dismissing 
the  bill  on  demurrer  thereto.  The  decree 
was  reversed,  and  the  cause  remanded  for 
further  proceedings  In  accordance  with  the 
views  expressed  In  the  former  opinion  of  this 
court,  reported  In  105  III.  147,  62  N.  E.  849, 
to  which  reference  is  made  for  a  more  com- 
plete statement  of  the  facts.  In  the  former 
appeal  the  question  presented  was  whether 
the  allegations  of  the  bill  set  up  a  cause  of 
action  sufficient  to  require  an  answer,  the 
demurrer  admitting '  the  facts  as  alleged. 
The  reversal  by  this  court  established  the 
fact  of  the  bill's  sufficiency,  and  now  the 
only  question  presented  is'  whether  the  facts 
established  by  the  evidence  sustain  the  al- 
legations of  the  bill  and  warrant  the  relief 
prayed  for  by  complainant.  The  trial  court  in 
the  present  case  was  of  the  opinion  that  the 
evidence  did  not  warrant  the  relief  prayed, 
and  entered  a  decree  dismissing  the  bill. 

The  main  allegations  in  the  bill  are:  First, 
that  the  company  paid  unreasonable  and 
fraudulent  sums  for  salaries;  second,  the 
"oaning  of  the  funds  of  the  company,  con- 


trary to  its  charter;  third,  the  adding  to  the 
business  the  manufacture  of  goods,  against 
the  provisions  of  -Its  charter;  and,  fourth, 
the  purchase  and  holding  of  real  estate  in 
violation  of  the  statute.  The  company,  as 
organized,  was  known  as  the  "Story  Finish- 
ing Company,"  and  at  the  time  of  incorpora- 
tion its  capital  stock  was  $15,000,  which  was 
divided  into  300  shares,  each  representing  a 
face  value  of  $50,  and  at  the  time  of  filing 
the  amended  bill  the  appellee  Nelson  G. 
Summerfield  owned  and  controlled  241  shares 
of  the  stock,  the  appellant,  Bixler,  owned 
58  shares,  and  Sophia  H.  Hoff  1  share. 
There  is  no  allegation  in  the  bill  that  the 
corporation  Is  insolvent,  but,  on  the  contrary, 
the  assets  are  stated  to  be  $16,196.33,  and 
the  liabilities,  excepting  capital  stock,  are 
stated  to  be  $241.13.  The  company  was  or- 
ganized In  April,  1893,  and  at  the  time  of  its 
organization  appellee  Summerfleld,  John  T. 
Story,  and  the  appellant  appear  to  have 
been  the  organizers.  Appellant,  Blxler,  was 
elected  director  and  secretary,  his  duties  be- 
ing the  keeping  of  the  books  of  the  company, 
and,  when  not  engaged  on  the  books  of  thre 
company,  doing  other  work.;  and  for  the  serv- 
ices thus  rendered  he  received  the  sum  of 
$15  per  week,  and  from  1896  to  1897  was 
president  of  the  company.  The  evidence  al- 
so discloses  that  he  remained  in  the  employ 
of  the  company  until  about  the  1st  of  Novem- 
ber, 1900,  when  he  quit,  and  established  a 
business  of  his  own  similar  to  that  of  the 
Story  Finishing  Company,  and  in  January, 
1901,  filed  the  bill  in  this  case. 

The  first  question  being  in  reference  to 
excessive  salaries,  the  record  discloses  that 
appellant,  as  secretary,  received  $15  per 
week;  John  T.  Story,  one  of  the  organizers, 
who  was  elected  president,  received  $25  per 
week;  and  appellee  N.  G.  Summerfield  was 
elected  vice  president,  treasurer,  and  general 
manager,  and  received  $25  per  week.  The 
salaries  so  remained  until  a  meeting  of  the 
board  of  directors  in  August,  1893,  when 
It  became  necessary,  by  reason  of  the  com- 
pany's financial  embarrassment,  to  reduce 
the  salaries,  and  a  resolution  of  the  board 
was  adopted  fixing  appellant's  salary  at  $12 
per  week  and  Summerfleld's  and  Story's  sal- 
aries at  $5  -per  week  for  the  term  of  18 
months,  or  until  the  company's  debts  were 
paid.  Shortly  after  this  time  Story  quit 
the  company,  selling  his  interest  to  Summer- 
field,  and  at  the  election  of  ofncers  in  1897 
Summerfleld,  haying  control  of  a  majority 
of  the  stock,  elected  himself  president  and 
general  manager,  fixing  his  salary  at  $25 
per  week,  and  elected  A.  E.  Summerfleld  sec- 
retary; but  It  does  not  appear  from  the 
evidence  that  any  salary  was  fixed  for  the " 
secretary,  but  the  evidence  discloses  that 
she  received  as  wages  from  $3.50  to  $7  per 
week,  and  that  she  worked  In  the  factory 
the  same  as  other  employes.  Appellant's 
salary  remained  the  same  until  he  quit  work- 
ing for  the  company.    In  October,  1900,  the 
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treasury  showed  considerable  surplus,  and 
the  salary  of  the  president,  Summerfleld,  -was 
fixed  at  $35  per  week,  and  In  December  of 
the  same  year  the  board,  by  resolution,  fixed 
bis  salary  at  $50  per  week,  which  amount  be 
was  receiving  at  the  time  of  filing  the  bill 
in  this  suit  The  evidence  discloses  that 
Summerfleld  devoted  his  whole  time  and  at- 
tention to  the  company's  business,  working 
early  and  late,  and  making  no  extra  charges 
for  overtime,  and  the  book  value  of  the  stock 
has  Increased  from  $15  per  share  to  $55  per 
share,  and  that  the  profits  of  the  company 
for  the  year  1900  alone,  In  excess  of  all  ex- 
penses, was  $3,400.  From  a  review  of  the 
evidence  we  find  there  is  a  conflict  as  to 
what  the  services  of  appellee  Summerfleld 
were  reasonably  worth,  Upon  an  average 
for  the  whole  time  from  1893  to  1900  the 
salary  of  Summerfleld  did  not  exceed  $20 
per  week,  and  the  fact  that  the  stock  had 
more  than  trebled  in  value  would  seem  to 
indicate  that  the  management  of  the  cor- 
poration was  very  skillful,  and  we  are  not 
prepared  to  say,  under  such  circumstances, 
that  the  services  of  those  in  control  and  by 
whose  management  this  state  ,of  affairs  had 
been  brought  about,  particularly  Summer- 
fleld, were  exorbitantly  high. 

It  is  also  complained  that  Mrs.  Summer- 
fleld, wife  of  N.  G.  Summerfleld,  was  receiv- 
ing $25  per  week  for  the  performance  of 
work  for  which  only  from  $3.50  to  $5  per 
week  bad  been  allowed.  The  evidence, 
however,  shows  that  Mrs.  Summerfleld  took 
a  very  active  Interest  in  the  business  of  the 
company,  and  materially  aided  in  building 
up  and  managing  the  business  of  the  com- 
pany; and,  as  the  witnesses  differed  as  to 
what  said  services  were  reasonably  worth, 
we  cannot  say  that  the  amount  paid  for  the 
same  was  manifestly  too  high. 

It  is  next  contended  that  appellee  Summer- 
field  made  various  loans  out  of  the  funds 
of  the  company,  contrary  to  its  charter;  but 
the  record  discloses  that  all  of  such  loans 
were  for  small  sums,  and  that  security  was 
taken  for  same;  that  all  were  repaid,  with 
Interest,  and  that  at  no  time  was  there  loan- 
ed to  exceed  $400;  that  all  of  said  loans  were 
made  while  appellant  was  an  officer  and 
In  the  employment  of  the  company,  and  it 
was  not  until  after  appellant  quit  such 
employment  that  he  made  any  objection  to 
the  loans  thus  made,  and  as  soon  as  ob- 
jection was  made  the  company  took  steps  to 
and  did  collect  all  the  money  loaned  by  it. 

It  is  next  contended  that  the  company 
purchased  a  half  acre  of  land  In  the  suburbs 
of  the  city  of  Chicago,  paying  therefor  the 
sum  of  $300,  and  held  the  title  to  tbe  same 
for  about  two  years,  contrary  to  the  stat- 
ute. It  is  claimed  by  Summerfleld  that  the 
purchase  was  made  for  a  factory  site. 
Whether  this  fact  be  regarded  as  established 
or  not  is  wholly  immaterial,  for  the  undis- 
puted evidence  shows  that  as  soon  as  com- 
plaint was  made  as  to  the  holding  of  this 


property,  a  resolution  was  passed  by  the 
board  of  directors*  authorizing  the  sale  of 
said  land,  and  tbe  same  was  disposed  of  by 
the  president  of  the  company  at  a  profit  of 
$10. 

It  will  thus  be  seen  from  the  foregoing 
that  the  stock  of  the  appellee  company  was 
not  Impaired  In  value  by  any  misappropria- 
tion of  the  corporate  funds,  but  it  had  been 
greatly  enhanced  by  the  management  of  those 
In  its  control.  We  think  the  evidence  wholly 
falls  to  establish  the  allegations  of  complain- 
ant's bill,  and  the  action  of  the  circuit  court 
in  dismissing  said  bill  was  proper,  and  the 
same  will  be  affirmed. 

Decree  affirmed. 


(209  111.  468) 

KOENIG  v.  DOHM  et  aL* 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

STATUTE  Or  FRAUDS— NECESSITY  OF  PLEADING 
—SUFFICIENCY  OF  PLEADING — CONTRACTS  FOB 
SALE  OF  LAND— AUTHOKITY  OF  AGENT— SIG- 
NATURE OF  PERSON  CHABGED— ESTOPPEL  TO 
PLEAD  — PAST  PERFORMANCE  —  PAYMENT  OF 
PURCHASE  MONEY. 

1.  Where  a  contract  violates  the  statute  of 
frauds,  it  is  merely  voidable,  and  may  be  en- 
forced as  made,  unless  the  defense  is  taken  ad- 
vantage of  either  by  demurrer,  plea,  or  answer. 

2„ Answers  to  a  bill  for  specific  performance, 
alleging  that  defendant's  wife,  when  she  signed 
an  alleged  contract  for  the  sale  of  the  property 
described  in  the  bill,  had  no  authority  In  writ- 
ing from  defendant,  nor  memoranda  thereof,  for 
the  sale  of  the"  property,  and  alleging  that  de- 
fendant did  not  authorise  his  wife,  or  any  other 
person,  either  orally  or  in  writing,  to  make  any 
bargain  for  the  sale  of  the  property,  sufficiently 
plead  the  statute  of  frauds  (2  Starr  &  C.  Ann. 
St  1896  [2d  Ed.]  p.  1997),  which  provides 
that  no  action  shall  be  brought  to  charge  any 
person  on  a  contract  for  the  sale  of  lands,  un- 
less such  contract,  or  some  memorandum  or 
note  thereof,  shall  be  made  in  writing,  signed 
by  the  party  to  be  charged,  or  some  other  per- 
son authorized  in  writing. 

3.  A  mere  indorsement  of  the  name  of  the 
owner  of  property  on  the  check  given  by  a  pro- 
spective purchaser  for  earnest  money  is  not  a 
compliance  with  the  statute  of  frauds  (2  Starr  Sc 
C.  Ann.  St.  1896  [2d  Ed.]  n.  1997). 

4.  The  payment  of  a  small  portion  of  the  pur- 
chase money  is  not  a  sufficient  part  perform- 
ance of  a  contract  for  the  sale  of  real  estate  to 
take  the  same  out  of  the  statute  of  frauds. 

5.  The  fact  that  the  owner  of  property  stated 
to  a  prospective  purchaser  that  he  could  call 
on  his  wife  and  mother-in-law,  and,  if  they 
were  satisfied,  the  contract  for  the  sale  of  the 

groperty  could  be  signed  for  him  by  his  wife, 
ut  without  making  any  representation  that  his 
wife  had  any  written  authority  from  him  to 
sign  the  contract,  or  any  false  and  fraudulent 
representation,  did  not  raise  an  equitable  estop- 
pel such  as  to  preclude  the  owner  from  plead- 
ing the  statute  Of  frauds  to  a  suit  for  the  spe- 
cific performance  of  a  contract,  signed  by  his 
wife,  for  the  sale  of  the  property. 

6.  Notice,  actual  or  constructive,  of  a  con- 
tract for  the  sale  of  land,  void  under  the  stat- 
ute of  frauds,  does  not  prevent  the  person  hav- 
ing such  notice  from  becoming  a  purchaser  of 
the  property  from  the  original  owner. 

•Rehearing  denied  June  8,  1904. 
f  4.  See  Frauds,  Statute  of,  vol.  13,  Cent.  Dig.  II 
811,  813. 
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Appeal  from  Superior  Court,  Cook  County; 
Jesse  Holdoru,  Judge. 

Bill  for  specific  performance  by  Mathlas 
Koenlg  against  William  Dohm  and  others. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals.    Affirmed. 

This  Is  a  bill,  originally  filed  on  March  20, 
1902,  and  subsequently  amended  on  Octo- 
ber 14,  1902,  in  the  superior  court  of  Cook 
county,  by  the  appellant  against  the  appel- 
lees, William  Dohm,  Augusta  J.  Dohm,  Thek- 
la  Schwartz,  William  Schwertfeger,  and  Pe- 
ter Van  Viissingen,  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  of  the 
premises,  hereinafter  described  as  1111  Lin- 
coln avenue,  in  Chicago,  by  William  Dohm 
and  Augusta  J.  Dohm,  his  wife;  to  enforce  a 
verbal  agreement  by  said  Schwartz,  as  sec- 
ond mortgagee,  with  appellant  to  release  her 
mortgage  lien;  to  remove  a  subsequent  con- 
tract and  warranty  deed  executed  to  said 
Schwertfeger,  as  subsequent  purchaser  or 
grantee  from  Dohm,  as  clouds  upon  appel- 
lant's title;  and  to  obtain  from  said  Van 
Vllssingen,  trustee  named  in  two  trust  deeds 
upon  the  property,  written  releases  thereof. 
Answers  were  filed  to  the  bill  by  the  defend- 
ants, and  the  cause  was  referred  to  the  mas- 
ter to  take  the  testimony  and  report  bis  con- 
clusions. Testimony  was  taken  before,  the 
master,  and  returned  by  him  with  his  re- 
ports. The  master  made  two  reports,  In  the 
first  of  which  he  found  that  the  appellant 
was  not  entitled  to  the  specific  performance 
prayed  for,  and  recommended  a  dismissal  of 
the  bill  for  want  of  equity.  Subsequently 
the  master  made  a  supplementary  report, 
wherein  he  reached  an  opposite  conclusion 
from  that  announced  in  his  original  report, 
and  recommended  therein  a  decree  of  specific 
performance,  substantially  as  prayed  for  in 
the  bill.  Objections  and  exceptions  were 
filed  to  the  master's  reports,  and  on  Decem- 
ber 8, 1902,  upon  a  hearing  of  the  cause,  the 
court  sustained  the  exceptions  filed  to  the 
amended  report  of  the  master,  and  dismissed 
the  bill  at  appellant's  cost  for  want  of  equi- 
ty. From  the  decree  so  dismissing  the  bill 
for  the  want  of  equity,  the  present  appeal  Is 
prosecuted. 

The  material  facts  are  substantially  as  fol- 
lows: On  January  30,  1902,  and  theretofore, 
the  defendant  below,  William  Dohm,  was  the 
owner  in  fee  of  the  real  estate  described  in 
the  bill  as  follows,  to  wit:  "Lot  3  in  block 
10,  in  Gross'  North  Addition  to  Chicago,  in 
the  southeast  quarter  of  section  19,  township 
40  north,  range  14,  east  of  the  third  principal 
meridian,  also  known  and  described  as  No. 
1111  Lincoln  avenue,  city  of  Chicago,  to- 
gether with  the  improvements."  Augusta  J. 
Dohm  Is  the  wife  of  William  Dohm,  and 
Thekla  Schwartz  is  the  mother  of  Augusta  J. 
Dohm,  and  they  live  together.  Said  Schwert- 
feger had  been  a  tenant  of  the  premises  here 
in  controversy  for  some  nine  years,  and  had 

\rrled  on  the  butcher's  business  there  during 

at  period.    The  complainant  below,  appel- 


lant here,  Mathlas  Koenlg,  Is  also  a  butcher, 
and  for  several  years  carried  on  that  busi- 
ness at  1101  Lincoln  avenue.  On  January 
30,  1902,  the  premises  in  question  were  in- 
cumbered as  follows:  One  trust  deed,  dated 
May  7,  1897,  to  said  Van  Viissingen,  as  trus- 
tee, to  secure  a  promissory  note  of  even  date 
for  $3,000;  trust  deed,  dated  June  15,  1897, 
to  said  Van  VJisslngen,  as  trustee,  to  secure 
a  note  for  $3,000,  of  even  flate,  both  notes 
payable  in  five  years  from  date;  and  a  third 
trust  deed,  dated  June  20,  1900,  to  secure  a 
i  note  for  $401,  maturing  In  three  years.  The 
latter  trust  deed  was  released  and  satisfied 
of  record  when  this  bill  was  filed  on  March 
20,  1902.  Van  Viissingen  held  the  first  note 
of  May  7,  1897,  and  Thekla  Schwartz  held 
the  second  note  of  June  15,  1897. 

On  January  30,  1902,  William  Dohm  and 
Koenlg  made  a  verbal  arrangement,  by  the 
terms  of  which  Koenlg  was  to  pay  Dohm 
$5,650  for  said  premises,  upon  condition  that 
the  price  should  be  satisfactory  to  Mrs. 
Schwartz,  the  holder  of  the  second  incum- 
brance, it  being  understood  that  she  would 
release  a  part  of  her  debt  in  order  to  permit 
the  sale  of  the  property  at  the  price  named. 
At  that  time,  It  Is  agreed,  William  Dohm  was 
bankrupt  William  Dohm  and  his  wife  and 
mother-in-law  were  desirous  of  disposing  of 
the  premises  In  order  to  pay  the  liens  there- 
on, except  the  lien  of  Mrs.  Schwartz,  and, 
as  to  that,  to  obtain  as  much  of  it  as  possi- 
ble, and  use;  the  proceeds  in  re-establishing 
Dohm  In  business.  On  said  January  30th,  it 
was  arranged  between  Koenlg  and  Dohm 
that  Koenlg  should  call  at  Dohrn'a  house  on 
the  next  afternoon,  and,  If  Mrs.  Schwartz 
should  be  then  satisfied  with  the  price  of 
$5,650,  Koenlg  should  enter  into  an  agree- 
ment for  the  purchase  of  the  premises  for 
that  sum.  Dohm  said  that  his  wife  could 
sign  the  contract  for  him  as  his  agent.  On 
January  31,  1902,  which  was  Friday,  Koenig 
and  Mrs.  Dohm  and  Mrs.  Schwartz  agreed 
to  the  purchase  and  sale  of  the  premises, 
and  an  agreement  in  writing  was  entered 
into  between  the  parties,  dated  January  31, 
1902,  signed  by  Koenig,  and  to  which  Mrs. 
Dohm  signed  the  name  of  her  husband,  Wil- 
liam Dohm,  and  her  own  name  as  his  agent 
By  the  terms  of  this  written  agreement 
Dohm  and  his  wife  agreed  to  convey  said 
premises  in  fee,  clear  of  all  incumbrances, 
by  a  warranty  deed  to  Koenig,  together  with 
the  improvements,  and  Koenig  thereby 
agreed  to  pay  Dohm  and  his  wife  the  sum  of 
$5,650— $500  upon  the  signing  of  the  agree- 
ment and  $5,150  upon  the  delivery  of  a 
good  and  sufficient  warranty  deed.  Upon 
the  execution  and  delivery  of  the  contract 
Koenlg  delivered  to  Mrs.  Dohm  a  check  for 
$500,  payable  to  the  order  of  William  Dohm, 
upon  the  First  National  Bank  of  Chicago, 
signed  by  said  Koenig,  which  check  was  on 
the  evening  of  January  31st  delivered  to 
Dohm,  and  then,  or  upon  the  morning  of 
February  1st  indorsed  by  Dohm.    On  Feb- 
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ruarj  lit  the  check  was  cashed  and  collected 
by  Mrs.  Dohm,  and  the  money  received  by 
her  and  deposited   In   a   safety-vault    box. 
When  the  contract  was  made,  Mrs.  Schwartz 
agreed  that  she  would  accept  and  receive  In 
full  payment  of  her  second  mortgage  the 
sum  of  $2,000.    Koenlg  and  Mrs.  Schwartz 
and  the  Dooms,  with  others,  met  again  on 
Monday,  February  3d,  and  the  Dobms  and 
Mrs.  Schwartz  claimed  that  Koenlg  had  mis- 
represented   to    Mrs.    Schwartz    and    Mrs. 
Doom  the  price  which  Dohm  had  agreed  to 
take  for  the  premises.    On  Tuesday,  Febru- 
ary 4th,  Koenlg  and  his  attorney  called  upon 
John  Pfeiffer,  Dohm's  attorney,  to  obtain  tne 
abstract  of  title  for  examination,  and  Pfeiff- 
er then  informed  them   that  a  real  estate 
agent  was  making  claims  for  commissions. 
Thereupon  *  Koenlg,    through    his    attorney, 
agreed  to  pay  an  additional  $50  to  defray 
the  expense  of  contesting  said  commission 
claim.    The  abstract  of  title  was  delivered  to 
Koenig's  attorney,  and  by  him  returned  the 
nest  day  with  his  opinion.    The  opinion  was 
received  by  Pfeiffer,  with  the  promise  that 
be  would  Immediately  cure  the  objections 
therein    stated.      From    February    5    until 
March  10,  1902,  Koenig's  attorney  frequently 
communicated  with  Dohm's  attorney,  and  re- 
quested him   to  settle  the  objections  and 
complete  the  contract    None  of  the  objec- 
tions were  removed  prior  to  March  10,  1902. 
Koenlg  had  no  notice  of  Schwertfeger's  In- 
tentions   to    purchase    the    premises    until 
March    10,    1902,    when    he    learned    that 
Schwertfeger  was  negotiating  for  their  pur- 
chase.   Schwertfeger  had  actual  notice  on 
February  5,  1902,  and  thereafter  on  Febru- 
ary 17,  1902,  of  the  contract  for  the  sale  of 
the  premises  to  Koenlg.    On  the  latter  date 
Koenlg    told    Schwertfeger    that    he    had 
bought  the  property,  and  requested  him  to 
pay    the    rents    to    him,    which,    however, 
Schwertfeger  did  not  do.     On    March    10, 
1902,    Pfeiffer  Informed   Koenig's   attorney 
:nat  Mrs.  Schwartz  bad  withdrawn  ber  con- 
tent to  the  sale  of  the  property,  and  insisted 
ipon  the  payment  In  full  of  her  mortgage. 
>n  March  10,  1902,  Mr.  and  Mrs.  Dobm  en-. 
ered  into  an  agreement  with  Schwertfeger 
or  the  sale  of  the  premises  to  him  for  $6,- 
00.  and,  on  March  14,  1902,  delivered  to  him 
heir  warranty  deed.    Koenig  served  notice 
n  March  12,  1902,  on  the  Dohms  and  Mrs. 
chwartz,  of  a  demand  for  specific  perform- 
nce   of  the  contract  of  January  31,  1902, 
at  after  March  10, 1902,  they  refused  to  car- 
Y    out    said   contract.    Koenig   has   always 
een    ready,  willing,  and  able  to  carry  out 
le  contract  on  his  part    Koenig  has  paid 
vo  small  sums  on  account  of  taxes  upon 
te  premises.    Koenig  tendered  to  Mr.  and 
rs.  Dohm  and  Mrs.  Schwartz  In  lawful  cur- 
ney   $5,250,  which  tender  was  refused  by 
em.     At  the  hearing  before  the  master  Mr. 
id  Mrs.  Dohm  and  Mrs.  Schwartz  tendered 
id  offered  to  Koenig  the  $500  paid  by  him 
earnest  money,  which  was  refused  by 
m.     The  liens  upon  the  premises,  except 


the  first  trust  deed  and  $1,000  on  the  trust 
deed  held  by  Mrs.  Schwartz,  have  been  paid 
by  Dohm. 

Matthew  J.  Huss  and  Bernhardt  J.  Frank, 
for  appellant   Hanlon  &  Pfeiffer,  for  appellees. 

MAGRUDER,  J.  (after  stating  the  facts).  ' 
Appellee  Augusta  J.  Dobm,  the  wife  of  appel- 
lee William  Dohm— the  latter  being  the  own- 
er of  the  real  estate  in  controversy—had  no 
authority  In  writing  to  sign  her  husband's 
name  to  the  written  contract  for  the  sale 
of  the  premises  to  the  appellant,  Mathlas 
Koenig.  The  main  defense  made  by  the  ap- 
pellees against  the  specific  performance  of 
the  contract  in  question  is  that  Mrs.  Dohm, 
acting  as  agent  for  her  husband,  William 
Dobm,  had  no  such  written  authority,  and 
that  therefore  the  contract  was  void  under 
the  statute  of  frauds.  Hence  the  material 
question  to  be  determined  Is  whether  the 
defense  thus  set  up  Is  a  good  one  under  the 
facta  of  this  case. 

First  It  Is  first  Insisted  by  the  appellant 
that  the  statute  of  frauds  was  not  proper- 
ly set  up  as  a  defense  in  the  answer  or  an- 
swers." Where  a  contract  is  alleged  to  be 
Invalid  as  being  in  violation  of  the  statute 
of  frauds,  It  Is  merely  voidable,  and  may  be 
enforced  as  made,  unless  the  defendant  take* 
advantage  of  the  statute  by  setting  it  up 
as  a  defense,  either  by  demurrer,  plea,  or 
answer.  McClure  T.  Otflch,  118  111.  820,  8 
N.  B.  784;  Esmay  r.  Gorton,  18  HI.  483, 
But  In  pleading  the  statute  of  frauds  it  is 
not  necessary  to  make  an  express  reference 
to  the  statute  by  its  title  or  otherwise.  It 
is  enough  to  state  facts  sufficient  to  show 
that  the  defendant  seeks  the  protection  of 
the  statute,  and  the  plea  or  answer  setting 
up  the  statute  should  expressly  aver  that  the 
contract  or  authority  to  make  the  contract 
was  not  in  writing.  Schoonmaker  v.  Plum- 
mer,  139  111.  612,  29  N.  B.  1114;  9  Ency.  of 
PI.  &  Pr.  pp.  713,  715;  Wright  T.  Raftree, 
181  m.  464,  54  N.  E.  998.  We  think  that 
in  the  original  and  amended  answers  in  this 
case  the  statute  of  frauds  is  sufficiently 
pleaded  to  enable  the  appellees  to  avail  them- 
selves of  Its  provisions.  Section  2  of  the 
statute  of  frauds  provides  that  "no  action 
shall  be  brought  to  charge  any  person  upon 
any  contract  for  the  sales  of  lands  •  *  • 
unless  such  contract  or  some  memorandum  or 
note  thereof  shall  be  In  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some 
other  person,  thereunto  by  him  lawfully  au- 
thorized in  writing,  signed  by  such  party." 
2  Starr  &  G.  Ann.  St  1896  (2d  Ed.)  p.  1997. 
The  original  answer  of  the  appellee  William 
Dohm.  filed  herein  on  May  3,  1902,  contains 
the  following  allegation:  "That  he  has  offer- 
ed to  return  said  $500  to  Koenig,  and  noti- 
fied him  that  be  made  no  such  bargain  or 
agreement  nor  did  he  authorize  bis  wife,  or 
Thekla  Schwartz,  or  any  other  person,  vither 
orally  or  in  writing,  to  make  any  bargain 
for  the  sale  of  the  said  real  estate,  but  that 
Koenig  declined  and  refused  to  accept  the 
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$500."  The  amended  answer  of  appellee 
William  Dohm,  filed  on  August  27,  1902,  con- 
tains the  following  allegation:  "That  this 
defendant's  wife,  when  she  signed  the  said 
alleged  contract  for  the  sale  of  the  property 
'  described  in  the  bill,  had  no  authority  in 
writing  from  this  defendant,  nor  memo- 
randa thereof  for  the  Bale  of  said  property." 
While  the  statute  of  frauds  is  not  expressly 
referred  to  in  the  above-quoted  allegations 
of  the  answers,  yet  the  language  used  nega- 
tives the  existence  of  the  fact  required  by  the 
statute  of  frauds.'  The  requirement  of  the 
statute  is  that  the  "contract  or  some  memo- 
randum or  note  thereof  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him 
lawfully  authorized  in  writing,  signed  by 
such  party."  The  person  here  signing  the 
contract  as  agent  for  the  owner,  William 
Dohm,  was  Augusta  J.  Dohm,  his  wife,  and 
It  is  stated,  in  substance,  that  she  was  not 
authorized  by  him  in  writing  to  make  any 
contract  for  the  sale  of  the  land  in  question. 
To  be  sure,  the  word  "bargain"  Is  used,  but 
that  word  is  broad  enough  in  its  meaning  to 
Include  "contract"  The  word  "bargain"  is 
defined  in  Webster's  Dictionary  as  "an  agree- 
ment between  parties  concerning  the  sale  of 
property;  or  a  contract,  by  which  one  party 
binds  himself  to  transfer  the  right  to  some 
property  for  a  consideration,  and  the  other 
party  binds  himself  to  receive  the  property 
and  pay  the  consideration."  "Bargain"  is 
also  there  defined  as  "an  agreement  or  stipu- 
lation of  any  Bind." 

Second.  As  has  already  been  stated,  there 
is  nd  evidence  to  show,  nor,  indeed,  Is  any 
claim  made  by  the  appellant,  that  Mrs. 
Dohm  had  any  authority  in  writing  to  sign 
a  contract  for  the  sale  of  the  property  in 
question.  It  is  true  that,  when  the  written 
contract  made  with  appellant  was  signed  by 
Mrs.  Dohm,  the  appellant  handed  to  ber  a 
check,  payable  to  the  order  of  William  Dohm, 
and  on  the  evening  of  the  day  on  which  the 
check  was  received,  or  on  the  morning  of  the 
next  day  thereafter,  the  appellee  William 
Dohm  Indorsed  the  check.  His  indorsement, 
however,  of  his  name  upon  the  back  of  the 
check  was  no  such  note  or  memorandum  in 
writing  as  is  required  by  the  statute.  In 
Kopp  T.  Reiter,  146  111.  437,  34  N.  B.  942, 
22  L.  R.  A.  273,  37  Am.  St  Rep.  166,  where 
it  appeared  that  the  husband  of  the  owner 
of  a  lot  made  a  written  contract  for  the 
sale  of  it  without  any  written  authority  from 
his  wife,  and  where  it  appeared  that  the  pur- 
chaser made  a  payment  of  earnest  money, 
amounting  to  $250,  it  was  held  that  a  deed  to 
the  purchaser,  afterwards  signed  by  the 
wife,  which  made  no  reference  to  the  con- 
tract, and  failed  to  express  its  terms,  and 
which  she  deposited  with  her  husband  to  be 
delivered  on  certain  conditions,  but  which 
was  destroyed  without  delivery,  could  not 
be  regarded  as  such  a  memorandum  or  note 
of  the  original  contract  as  to  take  the  case 


out  of  the  statute  of  frauds.  In  Kopp  v. 
Reiter,  supra,  the  authorities  were  reviewed, 
and  it  was  there  held  that,  while  no  form  of 
language  is  necessary  in  order  to  determine 
what  sort  of  writing  is  sufficient  to  meet  the 
requirements  of  the  statute,  If  only  the  in- 
tention can  be  gathered,  and  that  any  kind 
of  writing  from  a  solemn  deed  down  to  mere 
hasty  notes  or  memoranda  in  books,  papers, 
or  letters  would  suffice,  yet  "that  the  writ- 
ings, notes,  or  memoranda  must  contain  on 
their  face,  or  by  reference  to  others,  the 
names  of  the  parties,  vendor  and  vendee,  a 
sufficiently  clear  and  explicit  description  of 
the  property  to  render  it  capable  of  being 
identified  from  other  property  of  like  kind, 
together  with  the  terms,  conditions  (if  there 
be  any),  and  price  to  be  paid,  or  other  con- 
sideration to  be  given;  and  such  writing, 
note,  or  memorandum  must  be  signed  by  the 
party  to  be  charged,  or,"  if  signed  by  an 
agent,  the  authority  of  such  agent  must  be 
in  writing,  signed  by  the  party  to  be  char- 
ged, and  the  contract  or  memorandum  or  note 
thereof  made  by  the  agent  must  also  be 
in  writing,  and  signed  by  him."  It  was  also 
further  held  in  that  case  that  where  a  deed, 
executed  by  an  owner  of  land  and  not 
delivered,  is  held  to  be  a  sufficient  memoran- 
dum of  a  contract  of  sale  under  the  stat- 
ute, it  will  be  found  to  contain  or  refer  to 
the  terms  and  conditions  of  the  contract. 
It  cannot  be  said  that  the  mere  indorsement 
of  the  name  of  William  Dohm,  the  owner, 
upon  the  check  given  for  the  earnest  mon- 
ey, complies  with  the  requirements  of  the 
statute  as  thus  set  forth.  Bee,  also,  Browne 
on  the  Statute  of  Frauds  (5th  Ed.)  354b. 

Third.  The  mere  fact  that  the  appellant, 
Koenlg,  paid  the  sum  of  $500  as  earnest  mon- 
ey, and  that  the  same  was  accepted  by  the 
appellee  Dohm,  is  not  sufficient  to  take  the 
case  out  of  the  statute  of  frauds.  The  $500 
was  a  part,  and  only  a  small  part,  of  the  pur- 
chase money  agreed  to  be  paid.  It  has  been 
decided  by  this  court  that  an  oral  sale  of  real 
estate  may  be  taken  out  of  the  statute  of 
frauds  "by  a  payment  of  the  purchase  money, 
being  let  into  possession,  and  the  making  of 
lasting  and  valuable  improvements."  Wright 
v.  Raftree,  181  111.  464,  54  N.  E.  998;  Holmes 
v.  Holmes,  44  IIL  168;  Ferbrache  v.  Fer- 
brache,  110  111.  210;  Pond  v.  Sheean,  132  111. 
312,  23  N.  E.  1018,  8  L.  R.  A.  414.  But 
whether  or  not  It  is  necessary  to  go  to  the 
length  of  requiring  all  of  these  acts,  to  wit, 
payment  of  the  purchase  money,  possession, 
and  valuable  Improvements,  in  order  to  con- 
stitute such  a  part  performance  of  the  con- 
tract as  to  justify  a  decree  for  specific  per- 
formance, it  is  certainly  true  that  a  payment 
of  the  purchase  money  alone,  without  either 
possession  or  improvements,  is  not  such  a 
part  performance  as  to  take  the  case  out  of 
the  statute. 

In  Temple  v.  Johnson,  71  111.  13,  referring 
to  the  general  rule  stated  by  Story  in  his 
work  on  Equitable  Jurisprudence,  we  said: 
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"He  says  that,  although  formerly  a  payment 
of  the  purchase  money  was  considered  a  suf- 
ficient part  performance  to  take  the  case  out 
of  the  statute,  the  rule  is  now  otherwise  set- 
tled, and  In  this  he  Is  fully  sustained  by  the 
adjudged  cases,  both  in  the  British  and 
American  courts."  What  was  said  upon  this 
subject  in  Temple  v.  Johnson,  supra,  was 
subsequently  approved  in  the  case  of  Pond 
y.  Sheean,  132  111.  312,  23  N.  B.  1018,  8  L.  R. 
A.  414.  See,  also,  Gorham  v.  Dodge,  122  111. 
628,  14  N.  E.  44;  Morrison  v.  Herrick,  130 
111.  631,  22  N.  E.  537.  In  the  case  at  bar, 
appellant  did  not  take  possession  of  the 
premises  under  the  oral  contract,  nor  make 
any  improvement  thereon.  If,  as  is  held  in 
the  cases  cited,  a  court  of  equity  will  not  de- 
cree the  specific  performance  of  a  parol 
agreement  to  convey  land  where  the  purchas- 
er has  merely  paid  the  purchase  money,  with- 
out going  into  possession  under  the  contract, 
It  certainly  cannot  be  held  that  his  payment 
of  a  small  part  of  the  purchase  money  is  a 
sufficient  part  performance  to  take  the  case 
out  of  the  statute. 

Fourth.  Appellant,  however,  in  support  of 
his  contention  that  he  Is  entitled  to  a  decree 
for  specific  performance  In  this  case,  In- 
vokes the  doctrine  of  equitable  estoppel.  It 
Is  claimed  that  the  appellee  Dohm  made  false 
and  fraudulent  representations  to  Koenlg  a* 
to  his  wife's  authority  to  execute  the  con- 
tract, and  that.  Inasmuch  as  appellant  paid 
the  earnest  money  and  received  the  ab- 
stracts of  title  for  examination  in  reliance 
upon  these  alleged  false  and  fraudulent  rep- 
resentations, appellee  Dohm  Is  estopped  from 
denying  the  validity  of  the  contract.  There 
are  cases  which  hold  that  verbal  sales  of 
land  are  taken  out  of  the  statute  of  frauds 
by  an  application  of  the  doctrine  of  equitable 
estoppel.  But,  where  this  doctrine  is  ap- 
plied, It  Is  for  the  purpose  of  preventing  the 
statute  of  frauds  from  being  used  for  the 
perpetration  of  the  frauds  the  statute  was 
designed  to  prevent.  Mills  v.  Graves,  38  111. 
455,  87  Am.  Dec.  314.  There  must,  however, 
be  something  more  than  the  moral  wrong  of 
refusing  to  be  bound  by  a  verbal  agreement 
A  man  who  makes  an  oral  contract  to  sell 
land  and  violates  his  agreement,  and  relies 
Upon  the  statute  of  frauds  in  order  to  Justify 
himself  in  its  nonperformance,  may  be  guilty 
of  a  wrong  in  the  domain  of  morals,  but  not 
of  such  a  fraud  as  relieves  against  the  ap- 
plication of  the  statute.  In  his  work  on  Spe- 
cific Performance  of  Contracts,  Pomeroy  (page 
202)  says:  "There  must  be  some  positive 
act  of  contrivance,  deceit,  false  representa- 
tion, or  concealment  on  the  part  of  the  de- 
fendant by  which  the  plaintiff  is  prevented 
from  Insisting  upon  or  obtaining  a  written 
contract  or  is  Induced  to  accept  or  rely  upon 
a  parol  agreement  in  place  of  that  required 
by  the  statute."  We  can  see  no  reason  why 
It  should  be  regarded  as  any  greater  wrong 
In  point  of  morals  for  a  man  to  refuse  to 
carry  out  a  contract  to  sell  or  convey  land. 


made  by  an  agent  having  only  verbal  au- 
thority, than  to  refuse  to  perform  an  oral 
contract  for  the  sale  or  conveyance  of  land, 
made  by  himself  without  the  Intervention  of 
any  agent 

We  see  nothing  In  the  facts  presented  by 
the  present  record  which  justifies  the  appel- 
lant In  invoking  the  doctrine  of  equitable  es- 
toppel, for  the  reason  that  there  is  nothing 
which  shows  any  positive  act  of  fraud  or 
false  representation  on  the  part  of  Dohm. 
He  stated  to  Koenlg  that  the  latter  should 
call  upon  his  wife  and  mother-in-law.  and 
that  if  they  were  satisfied,  the  contract 
could  be  signed  for  him  by  his  wife.    Dohm 

'  was  a  butcher,  and  was  obliged  to  be  at  bis 
work  during  the  whole  of  the  day.  The  tes- 
timony shows  that  he  went  to  his  work  as 
early  In  the  morning  as  4  o'clock,  and  was 
therefore  unable  to  spend  the  time  to  attend 
to  such  a  matter  of  business  as  this.  He  ac- 
cordingly directed  the  appellant  to' go  to  bis 
home  and  see  his  wife  and  mother-in-law, 
and  stated  to  him  that  If  they  were  satis- 
fied, a  contract  could  be  made  out  and  his 
wife  could  sign  it  for  him  (Koenlg).  He 
made  no  representation  that  his  wife  had 

'  any  written  authority  from  him  to  sign  a 
contract  If  his  statement  amounted  to  a 
representation  that  she  had  authority  to  sign 
a  contract  it  cannot  be  regarded,  In  view  of 
the  language  used,  as  anything  more  than  a 
statement  that  she  bad  oral  authority  from 
him  to  sign  It  In  the  absence  of  false  and 
fraudulent  representation  on  the  part  of 
Dohm,  the  doctrine  of  equitable  estoppel.  In 
order  to  relieve  against  the  statute  of  frauds, 
has  no  application  here.  As  is  well  said  by 
Pomeroy  in  his  work  on  Specific  Perform- 
ance of  Contracts,  p.  202:  "The  moral  wrong 
In  refusing  to  be  bound  by  a  verbal  agree- 
ment because  It  does  not  comply  with  the 
statute,  is  not  the  fraud  Intended  by  this 
equitable  principle;  if  it  were,  the  statute 
would  be  rendered  entirely  nugatory." 

Fifth.  Some  stress  is  laid  upon  the  fact 
that  Schwertfeger,  when  he  took  bis  con- 
tract and  deed  from  appellees,  had  notice  of 
the  previous  contract  made  with  the  appel- 
lant The  proof  does  show  that  he  had  such 
notice,  but,  in  view  of  what  has  been  said, 
It  makes  no  difference  whether  he  had  no- 
tice or  not  Notice,  actual  or  constructive, 
of  a  contract  which  is  void  under  the  statute 
of  frauds,  will  not  prevent  the  person  hav- 
ing such  notice  from  becoming  a  purchaser 
of  the  property  from  the  original  owner. 
Where  the  owner  may  lawfully  refuse  to 
perform  a  contract  he  may  lawfully  sell  and 
convey  to  another,  and,  by  so  doing,  repudi- 
ate the  contract  and  the  purchaser  from  him 
will  not  be  afTected  by  the  prior  sale  render- 
ed void  by  the  statute  of  frauds.  Van  CIoos- 
tere  v.  Logan,  149  111.  588,  36  N.  E.  946; 
Wright  v.  Raftree,  181  111.  464,  54  N.  E-  998. 
We  are  of  the  opinion,  for  the  reasons 
above  stated,  that  the  statute  of  frauds  was 
correctly  treated  by  the  court  below  as  a  de- 
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fense  against  the  specific  performance  of 
the  contract  here  Involved.  Accordingly, 
there  was  no  error  In  the  decree  dismissing 
the  bill  for  want  of  equity,  and  that  decree 
Is  affirmed. 
Decree  affirmed. 

(209  111.  660) 

KNIGHTS   TEMPLAR   &   MASONS'  LIFE 

INDEMNITY  CO.  v.  CRAYTON  et  al.» 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

LIFE  INSURANCE — POLICY — STIPULATIONS— OON- 
BTBUOTION  —  PROOFS  OF  DEATH— SUFFICIEN- 
CY —  DEFENSES— SUICIDE— BURDEN  OF  PBOOF 
—  EVIDENCE  —  ADMISSIBILITY  —  EBBOBS  — 
WAIVER. 

1.  A  defendant  offering  evidence  after  the 
court's  denial  of  a  motion  for  a  verdict  made 
after  the  close  of  plaintiff's  case  waives  his 
right  to  insist  on  the  error,  if  any,  in  denying 
the  motion. 

2.  The  error  In  denying  defendant's  motion 
for  a  verdict,  not  being  insisted  on  in  the  mo- 
tion for  a  new  trial,  cannot  be  reviewed  on  ap- 


3.  Evidence  In  an  action  on  a  policy  stipu- 
lating that  it  should  be  void  in  case  of  the 
self-destruction  of  the  insured,  whether  volun- 
tary or  involuntary,  sane  or  insane,  examined, 
and  held  not  to  show  self-destruction  on  the 
part  of  the  insured. 

4.  A  guardian  of  beneficiaries  in  a  life  pol- 
icy has  no  authority,  without  an  express  order 
of  the  court,  to  compromise  the  claim  and  ac- 
cept a  settlement  for  less  than  the  full  pay- 
ment; Starr  &  C.  Ann.  St.  1896,  c.  64,  §  17, 
authorizing  a  guardian  to  compound  his  ward's 
claim  with  the  approbation  of  the  court. 

5.  A  life  policy  provided  that  the  insurer 
would  pay  to  the  beneficiaries  $.5,000  if  the  In- 
sured died  from  any  cause  other  than  suicide, 
and  also  the  assessments  that  the  insured  had 
paid  under  the  policy.  On  the  death  of  the  in- 
sured the  guardian  of  the  beneficiaries  furnish- 
ed proofs  of  death.  The  insurer,  claiming  that 
the  insured  committed  suicide,  paid  to  the 
guardian  the  amount  of  the  assessments  which 
were  payable,  though  the  insured  committed 
suicide.  IJeld,  the  guardian's  release  of  further 
liability  on  receiving  the  amount  of  the  assess- 
ments paid  was  without  consideration,  and  did 
not  prevent  a  collection  of  the  face  of  the  policy 
if  the  assured  did  not  commit  suicide. 

6.  The  beneficiaries  in  the  policy  were  not 
estopped  from  claiming  the  face  of  the  policy 
by  accepting  from  their  guardian,  as  they  at- 
tained their  majority,  their  share  in  the  amount 
paid  by  the  Insurer  to  the  guardian. 

7.  A  stipulation  in  a  policy,  declared  to  be 
void  if  insured  commits  suicide,  that  the  claim- 
ant thereunder  shall  make  satisfactory  proof  of 
death  of  the  insured,  does  not  mean  that  such 
proof  shall  be  made  as  shall  in  all  cases  satisfy 
the  insurer  of  the  cause  of  death,  but  the  in- 
surer is  only  entitled  to  reasonable  proof  of 
the  fact  of  death  and  reasonable  proof  as  to  the 
cause  of  death ;  and  such  proof,  when  the  cause 
of  death  becomes  a  question,  is  not  binding  on 
the  insurer  or  claimant. 

8.  The  provision  in  a  life  policy  that  all 
claims  under  it  shall  be  made  in  6  months  after 
insured's  death  is  sufficiently  complied  with  by 
furnishing,  within  30  days  after  death,  proof 
of  death,  to  which  the  insurer  made  no  objec- 
tion, together  with  a  statement  that  the  guard- 
ian of  the  beneficiaries  was  authorized  to  re- 
ceive the  full  amount  of  the  insurance. 

9.  A  policy  designating  specifically  the  benefi- 
ciaries and  the  sums  to  be  paid,  and  stipulating 

•Rehearing  denied  June  8,  1904. 
f  4.  Bee  Guardian  and  Ward,  vol.  26.   Cent.   Die. 
!  147. 


that  the  same  shall  be  paid  within  60  days 
after  proof  of  death — the  assessments  paid  by 
the  assured  to  be  repaid  without  interest — but 
containing  no  statement  with  reference  to  in- 
terest on  the  face  of  the  policy,  is  a  contract  for 
the  payment  of  money,  within  Hurd's  Rev.  St. 
1901,  c.  74,  §  2;  and  hence  the  insurer  is  lia- 
ble for  interest  at  the  legal  rate  on  the  face 
of  the  policy  from  60  days  after  proof  of  death. 

10.  In  an  action  on  a  policy  stipulating  that 
it  shall  be  void  if  the  assured  commits  suicide, 
the  insurer  has  the  burden  of  proving  self-de- 
struction, though  the  proofs  of  death  tend  to 
show  that  the  death  was  suicidal,  and,  in  the 
absence  of  proof  of  cause  of  death,  natural  or 
accidental  causes  will  be  presumed,  and,  if  the 
jury  are  unable  to  determine  the  cause  of  death, 
they  cannot  find  that  it  was  suicidal. 

11.  In  an  action  on  a  policy  stipulating  that  it 
shall  be  void  if 'the  assured  commits  suicide,  the 
verdict  of  the  coroner's  jury  in  the  inquest 
over  the  remains  of  assured  is  admissible,  but 
the  testimony  of  the  witnesses  at  the  inquest  is 
inadmissible  for  any  purpose  other  than  contra- 
diction. 

12.  Where,  in  an  action  on  a  life  policy  by 
the  beneficiaries,  one  of  the  beneficiaries,  who 
had  testified  at  the  coroner's  inquest  over  the 
remains  of  the  assured,  was  a  witness  at  the 
trial,  the  insurer  might  nse  his  deposition  before 
the  coroner  for  the  purpose  of  impeachment. 

13.  An  infant  cannot  himself  make,  or  au- 
thorize any  one  for  him  to  make,  admissions 
against  his  interest. 

14.  A  statement  of  the  guardian  of  the  infant 
beneficiaries  in  a  policy  rendered  void  on  the 
assured  committing  suicide,  that  the  imme^ 
diate  cause  of  death  of  the  assured  was  sup- 
posed suicide,  cannot  be  treated  a*  an  admis- 
sion as  against  the  beneficiaries. 

15.  It  is  not  error  to  refuse  instructions  cover- 
ed by  instructions  given  by  the  court. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  Frank  L.  Crayton  and  others 
against  the  Knights  Templar  &  Masons'  Life 
Indemnity  Company.  From  a  Judgment  of 
the  Appellate  Court  (110  111.  App.  648)  affirm- 
ing a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Jack,  Irwin,  Jack  &  Danforth,  Ward  & 
Graydon,  and  Jay  H.  Magoon,  for  appellant 
Clark  Varnum,  W.  A.  Foster,  and  L.  C. 
McMurtrie,  for  appellees. 

RICKS,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  Appellate  Court  affirming  a  judg- 
ment of  the  circuit  court  of  Marshall  county 
In  an  action  of  assumpsit  by  the  appellees 
against  the  appellant  upon  a  certificate  of 
membership  issued  to  John  Crayton,  the  fa- 
ther of  appellees,  providing  for  the  payment 
to  appellees  of  the  sum  of  $5,000,  and  of  the 
money  paid  on  the  policy  in  assessments, 
within  60  days  after  notice  and  the  receipt 
of  satisfactory  proofs  of  death  of  the  said 
John  Crayton. 

The  policy  provided  that  in  case  of  self- 
destruction  of  the  holder  of  the  policy,  wheth- 
er voluntary  or  involuntary,  sane  or  Insane, 
the  policy  should  become  null  and  void,  so 
far  as  the  same  related  to  benefits,  but  that 
the  company  would  pay  the  widow  and  heirs 
or  devisees  such  an  amount  as  the  holder 
should  have  paid  to  the  company  in  assess- 
ments on-  the  same,  without  interest    The 
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certificate  of  membership  was  Issued  to  said 
John  Crayton  on  the  1st  day  of  April,  1886, 
upon  his  application,  and  was  payable,  spe- 
cifically, to  Frank  L.,  Laura,  and  Margaret 
J.  Crayton,  the  appellees  and  beneficiaries 
therein  named.  The  insured  came  to  his 
death  on  the  31st  day  of  July,  1891,  by  means 
of  a  gunshot  wound  through  the  head,  and 
his  death  was  either  suicidal  or  accidental. 
A  coroner's  inquest  was  held  on  the  day  of 
the  death  of  the  Insured,  and  the  verdict 
of  the  jury  was  that  the  deceased  came  to 
his  death  "by  means  of  a  rifleball  shot 
through  his  head  by  his  own  hands,  from  a 
Winchester  rifle;  *  *  *  said  wound  hav- 
ing been  inflicted  with  suicidal  intent,  while 
laboring  under  a  fit  of  insanity."  On  the 
8th  day  of  August,  1801,  Ellen  C.  Crayton, 
the  mother  of  appellees,  was  appointed  their 
guardian.  At  that  time  the  ages  of  appellees 
were  as  follows):  Frank  L.  Crayton,  17 
years;  Laura  Crayton,  16  years;  and  Mar- 
garet J.,  commonly  called  Josephine,  13  years. 
Notice  of  the  death  was  immediately  given 
to  appellant,  and  blanks  for  making  proof 
of  death,  together  with  instructions  as  to 
what  was  required  by  appellant  In  making 
such  proof,  were  forwarded  to  the  guardian. 
By  the  instructions  the  claimant  was  requir- 
ed to  state  by  what  title  she  made  her  claim ; 
to  furnish  a  certificate  of  the  attending  phy- 
sician; the  certificate  of  a  householder,  the 
undertaker,  and,  in.  case  of  suicide  or  sudden 
death,  a  certified  copy  of  the  verdict,  and 
of  the  evidence  on  which  such  verdict  was 
based,  before  the  coroner.  About  the  12th 
of  August,  1891,  the  proofs,  as  required,  were 
completed  and  sent  to  the  appellant,  and  the 
receipt  of  such  proofs  was  acknowledged  by 
the  appellant.  In  the  statement  of  the  guard- 
ian making  such  proof,  the  following,  among 
other  things,  appeared: 

"Number,  date,  and  amount  of  policy.  No. 
2,174;  date,  September  7,  1886;    $5,000. 

"(a)  In  what  capacity  or  by  what  title 
do  yon  make  complaint?  (a)  Guardian  for 
Frank,  Laura,  and  Josephine  Crayton. 

"(b)  Are  you  legally  entitled  to  receive  the 
entire  amount  payable  on  the  policy?  (b) 
Yes. 

"(a)  Remote  cause  of  death?  (a)  Supposed 
sunstroke  some  two  or  three  years  ago. 

"(c)  Immediate  cause  of  death?  (c)  Sup- 
posed suicide." 

Upon  the  receipt  of  the  proofs  of  death,  ap- 
pellant notified  the  guardian  that  the  case 
was  one  of  suicide,  and  that  the  only  lia- 
bility of  appellant,  under  the  policy,  was 
for  the  amount  of  assessments  paid  upon  the 
policy,  exclusive  of  interest,  which  was  stat- 
ed to  be  $179,  and  on  January  24,  1892,  pur- 
suant to  an  agreement  between  Ellen  C.  Cray- 
ton,  as  the  guardian  of  appellees,  and  appel- 
lant, paid  to  such  guardian  $179.  The  pay- 
ment was  made  by  draft  or  check  drawn  by 
appellant's  president  and  manager  upon  the 
appellant  company,  payable  to  the  order  of 
Ellen  C.  Crayton,  guardian,  and  contained 


the  following:  "Being  payment  in  full  of 
all  demands  under  policy  No.  2,174,  on  the 
life  of  John  Crayton,  deceased."  Upon  re- 
ceipt of  this  check  or  draft,  the  guardian  sur- 
rendered up  the  policy  or  certificate  of  in- 
surance, and  indorsed  thereon  a  receipt, 
which  purported  to  be  "in  full  of  all  claims 
under  the  within  policy." 

The  declaration  consists  of  a  special  count 
and  the  common  counts.  The  special  count 
is  upon  the  policy  in  haec  verba,  and  alleges 
the  death  of  the  insured  on  the  31st  day 
of  July,  1891;  that  appellees  were  the  bene- 
ficiaries under  the  policy;  that  the  insured 
performed  the  conditions  of  the  policy  re- 
quired of  him;  and  that  appellant  was  fur- 
nished with  satisfactory  proof  of  death. 

Eleven  pleas  were  filed.  A  demurrer  was 
sustained  to  the  second,  fourth,  and  fifth 
pleas,  and,  as  error  is  not  assigned  upon  this, 
it  need  not  be  further  noticed.  The  first 
plea  was  the  general  issue;  the  third,  that 
the  assured  committed  suicide  or  perished  by 
self-destruction,  voluntary  or  involuntary, 
while  sane  or  insane;  the  sixth,  that  the 
plaintiffs  did  not  make  claim  for  benefits 
under  said  policy  within  six  months  after 
death  of  the  assured,  as  is  provided  by  the 
policy,  constitution,  and  by-laws;  the  sev- 
enth is  the  10-years  statute  of  limitations; 
the  eighth,  fraud  and  misrepresentation  in: 
obtaining  the  certificate  of  membership  sued 
on;  the  ninth,  settlement  and  release;  the 
tenth,  settlement  and  nondlsaffirmance  by 
the  plaintiff;  and  the  eleventh,  ratification 
of  the  settlement  by  the  plaintiffs.  Replica-  • 
tions  were  filed  to  the  pleas,  and  upon  a 
trial  before  a  Jury  a  verdict  was  rendered 
for  appellees  for  $7,457.50.  A  motion  for  new 
trial  was  made  by  appellants  and  overruled, 
and  judgment  entered  on  the  verdict 

Just  prior  to  entering  upon  the  trial  in 
the  court  below,  appellant  asked  leave  to  file 
four  additional  pleas,  which  was  denied  by 
the  court ;  and,  though  error  is  assigned  up- 
on the  action  of  the  court,  no  error  is  pointed 
out  or  insisted  upon  by  appellant  in  its  brief 
and  argument,  and  the  same  need  not  be 
further  adverted  to. 

The  only  errors  urged  for  our  considera- 
tion relate  to  the  giving  and  refusing  of  in- 
structions. 

At  the  close  of  the  plaintiffs'  evidence  the 
appellant  requested  the  court  to  give,  and 
offered,  an  Instruction  directing  a  verdict 
in  its  favor.  This  Instruction  was  refused, 
and  at  the  close  of  all  the  evidence  was  again 
offered.  As  appellant,  after  the  close  of 
plaintiffs'  evidence,  offered  evidence  on  its 
part,  it  thereby  made  a  submission  of  the 
case  upon  the  whole  evidence,  and  waived 
Its  right  to  insist  upon  the  error,  if  any, 
in  refusing  the  peremptory  instruction  at  the 
close  of  the  plaintiffs'  evidence.  West  Chi- 
cago Street  Railroad  Co.  v.  McCallum,  169 
111.  240,  48  N.  E.  424.  It  also  appears  that 
this  error  was  not  insisted  upon  in  the  mo- 
tion for  a  new  trial,  and  cannot  now  be  re- 
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lied  upon  tor  that  reason.  Illinois  Central 
Railroad  Co.  v.  Johnson,  191  111.  594,  61  N. 
E.  334;  Brewer  &  Hoffman  Brewing  Co.  v. 
Boddie,  162  111.  346,  44  N.  B.  8l9. 

We  are  called  upon  to  determine  whether 
the  peremptory  Instruction  should  have  been 
given  at  the  close  of  all  the  evidence.  We 
have  examined  the  evidence  carefully,  and 
are  Impressed  with  the  resume  of  it  given 
by  the  Appellate  Court  In  its  opinion,  which 
Is  as  follows:  "The  main  question  is  wheth- 
er John  Crayton  committed  suicide.  We 
have  read  the  evidence  on  this  subject  in 
the  record  Itself,  and  have  endeavored  to 
give  It  careful  consideration.  There  were 
circumstances  proved  from  which  the  infer- 
ence of  suicide  might  be  drawn.  Deceased 
was  killed  by  a  bullet  which  entered  near 
the  center  of  his  forehead  and  passed  out 
near  the  rim  of  his  hat  on  the  back  of  bis 
head.  The  shooting  took  place  on  his  barn 
floor,  between  11  a.  m.  and  noon.  His  body 
was  found  lying  on  the  floor,  with  his  head 
to  the  cast,  and  with  his  Winchester  rifle 
between  or  near  his  legs,  pointing  to  the 
southeast  His  rifle  contained  only  an  ex- 
ploded  shell.  A  pine  stick  lay  near  him, 
which  defendant  asks,  us  to  infer  he  used 
In  firing  the  gun.  Deceased  had  suffered 
from  a  sunstroke  some  years  before,  and  since 
then  had  been  moody,  excitable,  and  peculiar, 
and  his  family  and  neighbors  doubted  his  san- 
ity. During  the  forenoon  of  his  death  he 
bad  spoken  harshly  to  his  son  about  being 
out  late  at  night.  On  the  other  hand,  It 
does  not  appear  that  he  had  ever  expressed 
or  indicated  any  suicidal  purpose  or  intent 
He  went  to  the  barn  about  eleven  o'clock 
that  forenoon  for  the  expressed  purpose  of 
cleaning  his  rifle.  He  called  for  certain  ap- 
paratus be  bad  for  that  purpose,  and  caus- 
ed bis  children  to  search  the  house  for  it 
When  they  could  not  find  It  be  said  he  would 
go  to  the  barn  and  use  a  wire  for  a  ramrod; 
meaning  In  cleaning  bis  gun.  His  body  was 
found  in  front  of  and  close  to  his  work- 
bench In  the  barn,  in  front  of  a  window, 
and  with  the  big  barn  doors  open  towards 
the  house.  Pieces  of  cloth  and  other  suitable 
apparatus  for  cleaning  the  gun  were  on  the 
bench.  All  the  cartridges  but  this  one  were 
on  the  bench.  The  exploded  shell  in  the 
gun  bore  the  marks  of  a  knife.  A  common 
Jackknife  was  stuck  in  the  bench.  Deceased 
had  on  his  boots,  and  could  not  have  fired 
the  gun  with  bis  feet  It  was  shown  that 
kindling  wood  was  often  split  at  that  place, 
and  that  there  were  quite  a  number  of  pine 
sticks  lying  near  where  deceased  fell;  thus 
weakening  the  inference  that  deceased  had 
been  using  the  stick  which  defendant's  wit- 
ness described  as  lying  near  bis  body.  There 
was  no  discoloration  by  powder  or  by  burn- 
ing about  the  head  of  deceased.  Experi- 
ments were  made  during  the  trial  by  firing 
cartridges  of  the  same  make  and  size  out 
of  the  same  gun  at  a  heavy  cardboard  paper 
—one  where  the  muzzle  of  the  rifle  was  held 


close  to,  and  almost  In  contact  with,  the 
cardboard,  and  others  at  six,  twelve,  twenty- 
four,  and  thirty  inches  distance  therefrom. 
These  papers  were  identified  and  put  in  evi- 
dence. Though  objection  was  made  and  ex- 
ception preserved  by  defendant  yet  that  ex- 
ception, as  already  suggested,  Is  not  argued 
in  defendant's  opening  brief,  and  it  la  there- 
fore waived,  and  the  case  stands  here  as  if 
that  proof  had  been  received  without  ob- 
jection. But  though  the  bill  of  exceptions 
recites  these  cardboards  were  admitted  in 
evidence,  they  are  omitted  from  it  In  this 
condition  of  the  record,  we  think  it  fair 
to  assume  they  tended  to  show  that  where 
the  muzzle  was  near  the  cardboard,  the  lat- 
ter bore  indications  of  discoloration  by  pow- 
der or  burning,  and  tended  to  show  that  the 
muzzle  of  this  rifle  was  not  near  the  bead 
of  John  Crayton  when  the  rifle  was  dis- 
charged. If  the  muzzle  was  two  or  three  feet 
from  Crayton's  head  when  the  rifle  was 
discharged,  this  might  well  be  considered 
*  *  *  as  tending  to  indicate  the  discharge 
was  accidental  and  not  intentional  Deceas- 
ed may  have  intentionally  killed  himself. 
On  the  other  hand,  he  may  have  gone  to 
the  barn  solely  to  clean  the  rifle,  and,  In 
his  preparations  to  clean  it  may  have  got 
together  the  cleaning  apparatus  found  on 
the  bench,  and  removed  from  the  rifle  the 
cartridges  found  on  the  bench;  may  have 
tried  to  remove  the  last  cartridge,  and  had 
difficulty  in  doing  so,  and  used  the  knife 
upon  it  In  an  unsuccessful  effort  to  get  It 
out  and  thereby  made  the  marks  found 
upon  the  exploded  shell,  and  then  stuck  the 
knife  in  the  bench,  and  may  then  have  done 
something  else  with  the  rifle,  carelessly,  in 
an  effort  to  loosen  the  remaining  shell,  and 
in  so  doing  unintentionally  discharged  the 
gun,  with  the  fatal  result  The  burden  of 
proving  intentional  self-destruction  was  upon 
defendant  In  our  opinion,  the  language  of 
the  policy  with  reference  to  self-destruction, 
'whether  voluntary  or  involuntary,  sane  or 
insane,'  does  not  apply  here  if  the  gun  was 
accidentally  discharged  while  being  bandied 
by  Crayton,  If  he  had  no  Intention  of  dischar- 
ging it  or  no  Intention  of  hitting  himself." 
This  statement  and  review  of  the  facts  we 
adopt  and  from  It  are  satisfied  that  the 
court  did  not  err  In  refusing  the  peremptory 
instruction. 

It  Is  suggested,  however,  that  the  Appel- 
late Court,  in  its  review  and  consideration 
of  the  instruction  above  mentioned,  failed  to 
consider  certain  matters  that  were  material  to 
the  case,  and  that  the  appellees  should  have 
proved,  but  failed  to  prove,  that  the  assured 
paid  assessments  under  his  policy  according 
to  its  terms.  We  are  unable  to  see  how 
this  question  can  arise,  when  It  Is  expressly 
stipulated  in  the  record  that  the  amount  of 
the  assessments  paid  by  the  assured  was 
$179,  and  appellant  at  all  times  admitted 
Its  liability  to  that  extent,  and  bases  its 
defense  mainly  upon  the  theory  that  the  ac- 
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ceptance  by  the  guardian  of  the '  assess- 
ment*, paid  by  the  assured  was  a  settlement 
of  all  .claims  and  a  bar  to  this  action.  Nor 
was  the  supposed  settlement  made  with  the 
guardian  a  bar  to  this  action.  No  authority 
was  given  by  the  probate  court  or  county 
court  to  the  guardian  to  compound  or  re- 
lease the  claim  due  the  appellees,  as  her 
wards,  or  any  part  of  It  The  matter  was  not 
brought  to  the  attention  of  the  court  until 
the  year  1900,  when  the  guardian  made  a 
report  The  guardian  had  no  personal  in- 
terest In  the  policy,  or  the  funds  arising  from 
the  same,  and  could  not  upon  any  theory  of 
which  we  are  advised,  make  any  settlement 
with  the  appellant  for  less  than  full  payment 
without  the  express  order  of  the  court  ap- 
pointing her,  from  which  its  approbation  of 
her  purpose  to  compound  should'  appear. 
Starr  &  O.  Ann.  St  1896,  c.  64,  par.  17; 
Hayes  v.  Massachusetts  Mutual  Life  Ins.  Co., 
125  HI.  626,  18  N.  E.  322,  1  L.  R.  A.  303. 

The  policy  in  this  case  provides  that  ap- 
pellant will  pay  to  appellees,  as  beneficiaries, 
$5,000,  if  John  Crayton  dies  from  any  other 
cause  than  suicide,  and  also  pay  all  assess- 
ments that  he  paid  under  said  policy.  If, 
then,  the  assured  did  not  die  a  suicide,  as  the 
trial  and  appellate  courts  have  found  he  did 
not,  appellant  owed  and  should  have  paid  to 
appellees,  or  their  legal  guardian,  upon  re- 
ceipt of  notice  and  proof  of  death,  or  within 
60  days  thereafter,  both  sums;  that  is,  the 
$5,000,  and  the  $179'  paid  in  assessments. 
That  it  received  notice  and  proof  of  death 
promptly,  and  that  the  proofs  were  satis- 
factory to  it  cannot  under  this  record,  be 
questioned.  By  its  supposed  settlement  with 
the  guardian,  it  paid  her  one  of  the  sums 
that  it  owed  to  her.  There  was  no  question 
about  that  amount  being  due,  and  the  pay- 
ment of  it  could  not  In  any  sense,  be  said 
to  be  a  settlement  of  anything.  It  was  sim- 
ply payment  of  a  sum  of  money  due.  At  the 
time  of  that  settlement  if  John  Crayton  was 
not  a  suicide,  $5,000  still  remained  due  to 
appellees,  and  was  not  paid  within  60  days 
from  the  receipt  of  notice  and  proof  of  death. 
By  the  payment  of  a  portion  of  a  whole  debt 
or  by  the  payment  of  one  of  two  entire  debts, 
the  appellant  could  not,  by  any  stipulation 
made  with  the  guardian,  be  released  from 
its  liability  to  pay  the  entire  debt  thus  owing, 
and  the  release  relied  upon  was  ineffectual 
because  there  was  no  consideration  for  it 
Hart  v.  Strong,  183  111.  349,  55  N.  B.  629; 
Jaffray  v.  Davis,  11  L.  B.  A.  711,  note;  Ty- 
ler v.  Odd  Fellows'  Mutual  Relief  Ass'n,  145 
Mass.  134,  13  N.  B.  360.  The  case  last  cited 
is  quite  similar  to  the  one  at  bar,  'and  fully 
sustains  appellees'  position  in  all  its  substan- 
tial phases. 

Nor  were  appellees  estopped  by  the  ac- 
ceptance from  their  guardian,  as  they  attain- 
ed their  majority,  of  their  respective  propor- 
tionate shares  of  the  $179  so  received  by  the 
guardian.  There  was  no  element  of  estoppel 
present    Appellant  had  in  no  manner  chan- 


ged Its  position.  Under  a  claim  advanced 
by  Itself,  it  was  enaCied  to  effect  a  supposed 
settlement  with  the  guardian  by  paying  her 
one  of  the  sums  due.  It  did  not  as  1°  the 
case  of  Tyler  v.  Odd  Fellows'  Mutual  Relief 
Ass'n,  supra,  pay  the  other  sum  to  any  one, 
but  held  it  under  the  claim  that  it  was  not 
liable  to  pay  it  to  any  one.  And  the  claim 
that  the  sum  now  sued  for  was  not  demand- 
ed within  six  months  is  hardly  worthy  of 
consideration.  The  giving  of  the  notice  of 
death  and  making  the  required  proof  thereof 
was  all  the  demand  that  was  necessary. 
The  appellant  undertook  to  pay  these  sums 
of  money  upon  notice  and  proof  of  death, 
and  it  had  these,  and  made  no  question 
about  them.  The  question  was  as  to  the 
cause  of  death,  and  upon  that  question  it  at- 
tempted to  effect  a  settlement  with  one  who 
had  no  authority  to  make  such  settlement 
Had  appellees  been  adults,  and  themselves 
received  the  $179  paid  by  appellant,  they 
would  have  only  received  one  of  the  sums 
due  them,  and  would  not  have  been  preclud- 
ed by  any  supposed  settlement  or  release  from 
Insisting  upon  the  other  sum  now  sought  to 
be  recovered  in  this  suit.  Such  being  the 
case,  the  fact  that  after  they  attained  their 
majority  they  received  from  their  guardian 
their  proportionate  shares  of  the  money  o* 
these  assessments  received  by  her  can  no 
more  operate  as  an  estoppel  or  be  treated  as 
a  ratification  by  them,  or  have  other  or  great- 
er effect  than  if  the  settlement  had  been 
made  by  them  with  appellant  directly. 

The  provision  of  the  policy  that  the  claim- 
ant should  make  satisfactory  proof  of  death 
cannot  be  held  to  mean  that  such  proof 
should  be  made  as  should  in  all  cases  satisfy 
the  insuring  company  of  the  cause  of  the 
death.  In  the  present  case  it  appears  that 
although  the  guardian  complied  with  all  the 
requirements  made  by  appellant  in  making 
the  proof  of  death,  appellant  was  not  satis- 
fled  that  the  death  was  or  was  not  the  result 
of  suicide,  but  saw  fit  to  urge  upon  the  guard- 
ian that  the  proof  showed  It  a  case  of  sui- 
cide, and  Insisted  upon  a  settlement  upon 
that  basis,  and  now  insists  that  such  a  set- 
tlement was  made.  The  appellant  was  en- 
titled to  have  satisfactory  proof  that  the  in- 
sured was  dead,  and  to  demand  of  the  bene- 
ficiaries, or  those  representing  them,  to  ad- 
duce reasonable  proof  of  that  fact  and  also 
reasonable  proof  as  to  the  cause  of  death, 
but  neither  the  appellant  nor  the  benefici- 
aries were  bound  by  such  proof  when  the 
cause  of  death  became  a  question.  Although 
the  proof  was  satisfactory  as  formally  estab- 
lishing the  death,  appellant  had  the  right  to 
refuse  to  pay  upon  the  ground  that  the  In- 
sured came  to  his  death  by  willful  self-de- 
struction, and  to  put  appellees  to  their  action 
to  recover.  Instead  of  doing  so,  it  took  the 
position  that  its  liability  was  limited  to  that 
of  the  assessments  paid,  and  procured  a  sup- 
posed settlement.  Had  the  proof  of  death 
stated  explicitly  that  the  Immediate  cause  of 
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death  was  suicide,  which  It  did  not,  but 
stated  that  It  was  supposed  suicide,  the  ap- 
pellees would  not  have  been  bound  thereby. 
Nor  would  the  guardian,  who  made  the  state- 
ment, If  she  had  been  the  beneficiary,  been 
estopped  to  deny  upon  the  trial  that  death 
was  due  to  suicide,  but  could  hare  shown  the 
contrary.  Knights  of  Maccabees  of  the 
World  v.  Stensland,  206  111.  124,  68  N.  E. 
3098: 

The  provision  in  the  policy  that  all  claims 
under  It  shall  be  made  within  6  months  was 
sufficiently  complied  with  In  less  than  30 
days  after  death,  to  which  objections  were 
not  made,  and  the  statement  of  the  guardian 
of  the  beneficiaries  that  she  was  authorized 
to  receive  the  full  amount  of  the  Insurance 
was  presented  to  appellant. 

It  is  complained  that  the  jury  were  In- 
structed that,  if  they  found  for  appellees, 
they  should  find  for  $5,000,  with  Interest  at 
5  per  cent,  from  60  days  after  proofs  of 
death  were  given  to  appellant  By  the  poli- 
cy, which  was  the  contract,  and  which  was 
complete  In  all  its  parts,  designating  specific- 
ally the  beneficiaries  and  the  sums  to  be 
paid,  it  was  provided  that  the  assessments 
paid  by  the  insured  should  be  paid  to  the 
beneficiaries  without  interest,  but  no  such 
provision  was  made  as  to  the  principal  sum. 
Appellant  has  cited  cases  supporting  its  con- 
tention, but  in  all  the  cases  so  cited  it  will 
be  found  that  the  written  contract  was  not 
complete,  but  that  the  contract  rested  partly 
in  parol,  and  -required  evidence  to  determine 
who  were  the  beneficiaries  under  It,  or  the 
amount  of  the  insurance,  or  to  establish 
some  other  material  part  of  the  contract, 
or  was  in  cases  where,  by  the  policy,  interest 
was  not  to  be  paid.  The  amount  of  the  as- 
sessments had  been  agreed  upon  and  paid 
before  suit,  and  the  principal  beneficial  sum 
sued  for  was  certain  and  payable  to  persons 
whose  identity  was  fixed  in  the  contract, 
within  60  days  from  the  receipt  of  notice  and 
proofs  of  death,  and  was,  within  our  statute, 
'  a  contract  for  the  payment  of.  money;  and 
the  instruction  was  proper.  Hurd's  Rev.  St 
1901,  c.  74,  i  2;  Massachusetts  Mutual  life 
Ins.  Co.  v.  Robinson,  98  111.  324. 

The  cases  relied  upon  by  appellant  are 
Conductors'  Benefit  Ass'n  v:  Loomis,  142  111. 
560,  32  N.  E.  424;  Conductors'  Benefit  Ass'n 
v.  Tucker,  157  111.  194,  42  N.  E.  398,  44  N.  E. 
286;  and  West  Chicago  Alcohol  Works  v. 
Sheer,  104  111.  586.  The  last  case  cited  is 
simply  authority  for  the  proposition  that  in- 
terest is  not  allowed  unless  the  contract  Is  in 
writing,  and  for  a  sum  certain.  In  Conduct- 
ors' Benefit  Ass'n  v.  Loomis,  supra,  the  en- 
tire policy  or  certificate  consisted  of  four 
lines,  outside  of  the  date  and  signatures  of 
the  officers,  and  merely  stated  that  Loomis 
was  a  member  of  the  association.  By  the 
rules  of  the  association,  certain  persons  nam- 
ed in  its  by-laws  were  appointed  as  benefi- 
ciaries of  the  members,  and  certain  benefits 
were  to  be  paid  to  such  beneficiaries  upon 


the  death  of  the  member;  but  the  policy  nei- 
ther pointed  out  who  the  beneficiary  was, 
nor  what  was  to  be  paid  him,  and  it  was  nec- 
essary •  by  parol  evidence  to  ascertain  both 
these  matters,  and  this  court  held  that  the 
contract  was  an  oral  one.  The  Tucker  Case, 
supra,  arises  over  a  certificate  precisely  like 
that  in  the  Loomis  Case,  and  the  same  rea- 
son and  rule  apply.  We  do  not  regard  either 
of  these  cases  as  authority  for  the  proposi- 
tion contended  for,  when  applied  to  the  poli- 
cy in  the  case  at  bar. 

It  was  proper  to  instruct  the  Jury  that  the 
burden  of  proof  was  upon  appellant  to  show 
that  the  assured  came  to  his  death  by  self- 
destruction,  and  that  in  the  absence  of  proof 
of  the  cause  of  death,  natural  or  accidental 
causes  will  be  presumed,  and  that.  If  the 
jury  were  unable  to  determine  the  cause  of 
death,  they  were  not  authorized  to  find  It 
was  from  self-destruction;  and  the  fact  that 
the  proofs  of  death  tended  to  show  that  the 
death  was  suicidal  did  not  change  the  rule 
or  shift  the  burden.  Knights  of  Maccabees 
of  the  World  v.  Stensland,  206  111.  124,  68  N. 
E.  1098. 

On  the  trial  of  the  cause,  appellees  did  not 
offer  any  evidence  of  proofs  of  death,  but 
simply  Introduced  testimony  showing  that 
proofs  had  been  made,  sent  to  and  received 
by  appellant,  and  acted  upon  by  it  Appel- 
lant did  introduce  the  proofs  of  death,  and 
all  the  papers  attached  thereto,  which  were 
admitted  over  objections  of  appellees.  The 
court  instructed  the  jury  that  neither  the 
proofs  of  death,  nor  the  papers  attached 
thereto,  except  the  verdict  of  the  coroner's 
jury,  should  be  considered  by  them  In  deter- 
mining the  cause  of  death.  It  Is  urged  by 
appellant  that  this  Instruction  is  wrong  in 
two  respects:  That  the  papers  attached  to 
the  proofs  of  death  all  became  competent  ev- 
idence to  be  considered  by  the  jury  In  deter- 
mining the  cause  of  death,  and  particularly 
the  testimony  taken  before  the  coroner's 
jury,  which,  it  is  urged,  formed  a  part  of  the 
Inquisition,  and,  under  the  former  decisions 
of  this  court  as  found  in  United  States  Life 
Ins.  Co.  v.  Vocke,  129  111.  557.  22  N.  E.  467,  6 
L.  R.  A.  65,  Pyle  v.  Pyie,  158  111.  289.  41  N. 
E.  999,  Grand  Lodge  I.  O.  M.  A.  v.  "Wieting, 
168  111.  408,  48  N.  E.  59,  61  Am.  St  Hep.  123. 
and  other  cases  cited,  should  have  been  con- 
sidered by  the  jury,  in  connection  with  th? 
verdict  of  the  coroner's  Jury,  in  determining 
that  question.  In  this  we  think  counsel  for 
appellant  are  in  error.  This  court  has  never 
held  that  the  depositions  taken  at  a  coroner's 
inquest  were  competent  evidence  in  such 
cases,  but-  on  the  contrary,  in  Pittsburg,  Cin- 
cinnati &  St.  Louis  Railway  Co.  v.  McGrath. 
115  111.  172,  3  N.  E.  439,  we  held  they  were 
incompetent  and  subsequently,  In  the  Vocke 
Case,  supra,  and  other  cases  following  it. 
held  that  the  verdict  was  competent,  and 
gave  to  It  somewhat  the  dignity  of  a  court 
proceeding;  but  the  depositions,  which  aiv 
mere  ex  parte  statements,  would  seem,  upon 
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principle,  to  be  Incompetent  for  any  purpose 
other  than  contradiction. 

It  la  said  that  one  of  the  appellees  (Frank 
L.  Orayton)  testified  at  the  inquisition,  and 
that  his  deposition  was  among  those  attach- 
ed, and  that  the  deposition  should  have  been 
considered  in  connection  with  his  testimony, 
or  that  his  testimony  contained  in  the  depo- 
sition should  have  been  treated  as  his  admis- 
sion. He  was  a  witness  upon  the  trial  of 
this  case,  and  appellant  was  afforded  ample 
opportunity  to  cross-examine  him;  and  if,  in 
his  testimony  in  the  trial,  he  stated  the  mat- 
ters differently  than  they  were  stated  in  his 
deposition,  appellant  had  the  right  to  use  the 
deposition  to  show  that  fact,  and  break  the 
force  of  his  evidence.  This  was  not  done, 
and  no  reason  exists  for  holding  that  his  dep- 
osition should  have  been  considered  by  the 
Jury  as  his  admission.  It  may  be  further 
suggested  that  by  mere  admission  infanta 
are  not  bound.  They  can  neither  make 
them,,  nor  authorize  any  other  person  to 
make  them  for  them.  Where  guardians  are 
appointed,  it  Is  their  duty  to  conserve  and 
protect  the  interests  of  their  wards;  but  It  is 
neither  their  duty,  nor  have  they  authority, 
to  make  admissions  that  will  be  adverse  to 
their  interests.  15  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  71;  Cochran  v.  McDowell,  15 
111.  10.  And  so  the  further  contention  of  ap- 
pellant that  the  statement  of  the  guardian. 
In  her  affidavit  making  proof  of  death,  that 
the  Immediate  cause  of  death  was  supposed 
suicide,  should  have  been  treated  as  an  ad- 
mission of  that  fact,  cannot  be  sustained. 

Numerous  other  questions  are  made,  upon 
instructions  that  were  given  and  refused, 
but  what  we  have  stated  above  covers  all 
that  seems  to  be  material  as  to  any  that 
were  given,  and  those  that  were  refused 
were  properly  refused,  because  such  of  them 
as  stated  correct  propositions  of  law  appli- 
cable to  the  case  were  covered  by  other 
given  instructions  containing  the  same  prop- 
osition. 

From  a  careful  review  of  the  case  we  are 
satisfied  that  appellant  was  accorded  a  fair 
and  impartial  trial,  and  that  the  instructions, 
as  a  series,  fairly  and  fully  presented  the 
law  of  the  case  to  the  jury. 

The  Judgment  of  the  Appellate  Court  Is 
right,  and  is  affirmed.     Judgment  affirmed. 


(209  m.  «07) 

MARKHAM  et  al.  v.  KATZBNSTBIN  et  al> 

(Supreme  Court  of   Illinois.    April  20,   1904.) 

TBU6T  —  EVIDENCE  —  SUFFICIENCY  —  ANSWEB 
— STATTJTE  OF  FBAUDS. 

1.  In  a  suit  to  declare  a  trust  in  real  estate 
which  defendant  refused  to  convey  to  complain- 
ants, testimony  of  complainants  that  defend- 
ant agreed  to  buy  the  land  at  a  time  when  com- 
plainants no  longer  had  any  interest  in  it,  and 
gave  his  note,  mortgage,  and  money  for  the  pur- 
chase of  it,  taking  a  deed  to  himself,  and  agree- 
ing to  hold  it  in  trust  (as  claimed  by  complain- 


•Rehearlng  denied  June  8,  1901. 


ants)  until  they  should  pay  the  purchase  price, 
with  7  per  cent,  interest,  no  time  being  fixed 
within  which  the  money  was  to-be  paid  by  com- 

Elainants,  and  no  manner  of  payment  agreed  on, 
i  insufficient  to  show  that  defendant's  purchase 
was  impressed  with  a  trust  in  any  form. 

2.  In  a  suit  to  declare  a  trust  in  real  estate 
under  an  alleged  parol  agreement,  defendant  an- 
swered, alleging  that  it  Is  provided  in  the  stat- 
ute of  frauds  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  con- 
tract for  the  sale  of  any  lands,  tenements,  or 
hereditaments,  or  any  interest  in  and  concern- 
ing the  same,  unless  the  agreement  upon  which 
such  action  should  be  brought,  or  some  memo- 
randa or  note  in  writing,  shall  be  signed  by  the 
party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized 
In  writing  and  signed  by  such  party.  Held,  that 
the  answer,  while  substantially  nsing  the  lan- 
guage of  the  second  section  of  the  statute  of 
frauds,  is  broad  enough  to  entitle  the  defend- 
ant to  the  benefit  of  the  ninth,  or  any,  section 
of  the  statute  coming  reasonably  within  the 
language  of  the  answer. 

Appeal  from  Circuit  Court,  McDonough 
County;  G.  W.  Thompson,  Judge. 

Suit  by  Levi  H.  Markham  and  others 
against  Joseph  Katzenstein  and  another. 
From  a  decree  for  defendants,  complainants 
appeal.    Affirmed. 

This  Is  a  bill  filed  in  the  circuit  court  of 
McDonough  county  by  appellants,  and,  as 
amended,  sets  up  the  following  facts:  That 
the  complainant  Sarah  Markham  is  the  wid- 
ow, and  the  complainants  Levi  M.,  William, 
and  Dwight  Markham  are  the  sons,  of  Dr. 
Levi  Markham;  that  on  July  1,  1878,  Dr. 
Levi  Markham  died  testate;  that  prior  to 
his  death  he,  together  with  his  wife,  mort- 
gaged the  premises  in  controversy,  being  100 
acres  of  land  in  McDonough  county,  to  one 
Ira  T.  Smith,  and  in  1886  the  mortgage  was 
foreclosed  in  the  United  States  Circuit  Court 
for  the  Southern  District  of  Illinois,  and 
that  said  Smith  became  the  purchaser  at 
the  master's  sale,  the  consideration  in  the 
certificate  of  purchase  being  $4,460.20;  that 
the  land  was  of  much  greater  value  than 
the  amount  of  the  mortgage  debt;  that  the 
complainants  were  about  to  sell  their  equity 
of  redemption  in  the  land  to  one  Harvey 
Langsford,  formerly  of  said  county,  but  since 
deceased,  and  that  said  Langsford  had  of- 
fered to  buy  the  land  and  pay  to  complain- 
ants about  $3,000  for  their  equity  of  redemp- 
tion; that  one  Joseph  Katzenstein  at  the  time 
stated  to  complainants  that  if  they  would 
not  redeem  said  premises,  but  would  permit 
Smith  to  obtain  a  deed  to  said  premises  un- 
der said  sale,  then  the  said  Smith  would 
execute  a  deed  to  said  Katzenstein,  and  that 
he  (the  said  Katzenstein)  would  then  deed 
said  premises  to  complainants  whenever 
complainants  would  pay  the  said  Katzenstein 
the  amount  paid  by  him  to  the  said  Smith, 
together  with  interest  thereon  at  the  rate  of 
7  per  cent,  per  annum  from  the  date  of 
said  payment  by  Katzenstein  to  Smith  until 
complainants  should  pay  said  Katzenstein 
said  amount,  and  that  complainants  should 
retain  possession  of  the  premises  until  such 
redemption;    that   complainants    then    and 
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there  agreed  with  Katzenstein  that  they 
would  accept  said  proposition,  and  that  In 
parsuance  of  Bald  agreement  complainants 
did  not  redeem  said  premises;  that  on  the 
13th  day.  of  February,  1888,  the  master  in 
chancery  of  said  court  made  and  executed  a 
deed  of  conveyance  of  said  premises  to  the 
said  Ira  T.  Smith,  and  on  the  5th  day  of 
April,  1888,  Smith  made  and  executed,,  for 
the  purported  consideration  of  $6,400,  bis 
deed  of  conveyance  to  the  said  Joseph  Kat- 
zenstein, and  that  said  Katzenstein  tben  and 
there  agreed  with  complainants  to  hold  said 
premises  as  proposed  by  him  and  as  stated 
above;  that  complainants  have  retained  pos- 
session of  said  premises  and  made  lasting 
and  valuable  Improvements,  and  that  Katzen- 
stein now  claims  to  be  the  owner  in  fee  sim- 
ple of  said  premises  and  refuses  to  convey 
the  premises  to  complainants;  that  complain- 
ants are  willing  and  ready  to  pay  said  Kat- 
zenstein the  money  due  him  by  the  terms 
of  the  agreement  The  bill  prays  that  an 
accounting  may  be  taken,  under  the  terms 
of  the  agreement,  with  the  said  Katzenstein; 
that  he  may  be  decreed  to  convey  said  prem- 
ises to  complainants  upon  their  paying  to  him 
the  amount  found  by  the  court  to  be  due  him, 
and  for  such  other  and  further  relief  as  equi- 
ty may  require,  etc. 

Joseph  Katzenstein  answered,  denying  all 
the  material  allegations  of  complainants' 
bill,  and  setting  up  the  following,  being  un- 
der section  2  of  the  statute  of  frauds:  "De- 
fendant further  states  that  it  Is  provided 
in  and  by  the  statute  of  frauds  and  perjuries 
of  this  state  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  con- 
tract for  the  sale  of  any  lands,  tenements, 
and  hereditaments,  or  any  Interest  In  and 
concerning  the  same,  unless  the  agreement 
upon  which  such  action  should  be  brought, 
or  some  memoranda  or  note  in  writing,  shall 
be  signed  by  the  party  to  be  charged  there- 
with, or  some  other  persons  thereunto  by 
him  lawfully  authorized  in  writing  and  sign- 
ed by  such  party;  and  this  defendant  fur- 
ther states  that  he  did  not  enter  into  any 
writing  signed  by  him,  and  did  not  and 
has  not  In  writing  authorized  anybody  to 
enter  into  the  alleged  contract  for  him,  and 
states  that  there  is  no  such  contract  in  writ- 
ing; and  this  defendant  Insists  upon  said 
statute,  and  claims  the  same  benefit  as  if  he 
had  pleaded  the  same."  He  further  sets  up 
that  if  the  complainants  had  any  such  con- 
tract, as  alleged,  to  purchase  said  premises, 
they  have  been  guilty  of  laches,  etc.,  and 
denies  the  complainants  are  entitled  to  the 
relief  prayed. 

Upon  a  trial  of  the  cause  before  the  chan- 
cellor a  decree  was  entered  dismissing  the 
bill,  from  which  decree  an  appeal  was  prayed 
and  allowed  to  this'  court.  Two  sets  of 
briefs  are  filed  by  the  attorneys  in  this  case 
on  behalf  of  appellants — one  by  Swltzer  & 
Meloan,  and  the  other  by  Hon.  Joseph  N. 
Carter,  as  counsel.    The  argument  of  Messrs. 


Swltzer  &  Meloan  is  apparently  on  the  theory 
that  the  bill  is  for  a  specific  performance 
of  a  contract,  while,  on  the  other  hand,  It 
la  argued  by  Joseph  N.  Carter  that  the  al- 
leged agreement  creates  a  trust,  and  that 
the  defendant  Katzenstein  holds  the  land  in 
trust,  because  of  procuring  it  to  be  conveyed 
to  him  by  fraudulent  means,  etc.  A  reply 
brief  is  filed,  which  is  signed  by  both  sets 
of  attorneys  for  complainants,  and  it  is  there- 
in Insisted  that  the  facts  as  alleged  in  the 
bill  set  up  a  trust,  and  the  theory  Is  aban- 
doned that  the  deed  to  Katzenstein  was  in- 
tended as  a  mortgage  or  that  the  bill  is  for 
specific  performance;  but  It  is  admitted  that 
some  of  the  testimony  would  tend  to  sup- 
port such  an  allegation,  aa  well  as  one  of 
trust,  and  It  Is  Insisted  that  the  trust  la  ei- 
ther an  implied  trust  or  an  express  trust, 
and  that,  even  if  there  Is  no  contract  in 
writing,  they  have  a  right  to  show  an  ex- 
press trust  by  parol  evidence. 

Swltzer  &  Meloan  (Joseph  N.  Carter,  of 
counsel),  for  appellants.  T.  J.  Sparks  and 
Sherman,  Tunnicllff  &  Gumbart,  for  appel- 
lees. 

RICKS,  J.  (after  stating  the  facts).  Ap- 
pellants In  their  bill  proceed  upon  the  the- 
ory that  Smith,  the  purchaser  at  the  foreclo- 
sure sale,  held  a  certificate  of  purchase  of  the 
land  in  question  calling  for  $4,460.20;  that 
the  land  was  of  much  greater  value  than  the 
amount  called  for  by  the  certificate;  that 
complainants  had  an  equity  of  redemption, 
and  were  offered  by  one  Langsford  $3,000 
for  that  equity;  and  that  Katzenstein,  being 
apprised  of  the  offer  of  Langsford,  stated  to 
complainants  that  if  they  would  not  sell  their 
equity  to  Langsford,  but  would  permit  a 
deed  to  issue  to  Smith,  and  cause  Smith  to 
execute  a  deed  to  him  (Katzenstein),  the  lat- 
ter would  hold  the  property  in  question  in 
trust  for  appellants,  who,  upon  the  payment 
of  the  amount  paid  by  Katzenstein,  with  7 
per  cent  interest  should  have  a  deed  from 
Katzenstein  for  the  land:  The  uncontradict- 
ed evidence  is  that  at  the  time  appellants  first 
saw  Katzenstein  the  time  of  redemption  had 
expired,  and  Smith,  the  purchaser  at  the  fore- 
closure sale,  who  was  the  mortgagee  in  the 
mortgage  under  which  the  sale  was  had,  had 
obtained  a  deed  to  the  premises.  It  is  aiso 
shown  beyond  controversy  that  at  the  time 
appellants  approached  Katzenstein  with  a 
View  of  Interesting  him  in  this  property,  or  at 
any  time  during  the  negotiations  between  ap- 
pellants and  Katzenstein,  the  proposal  of 
Langsford  to  purchase  appellants'  Interests 
In  the  property  was  In  no  manner  mentioned 
or  brought  to  Katzensteln's  knowledge;  but 
on  the  contrary,  the  evidence  shows  that 
when  appellants  sought  Katzenstein  and  en- 
deavored to  get  him  to  take  the  property, 
they  stated  that  they  had  been  negotiating 
with  one  Haines;  that  appellants  bad  tried 
to  arrange  with  Smith  by  which  they  might 
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lease  the  lands  from  htm,  but  Smith  declined 
making  a  lease,  saying  that  he  preferred  to 
and  intended  to  Bell  the  land;  that  appel- 
lants endeavored  to  get  Haines  to  purchase 
the  land,  in  order  that  they  might  lease  the 
same  from  him,  but  that  Haines,  after  con- 
sidering the  matter,  declined  to  purchase  the 
land  and  lease  it  to  appellants.  The  evi- 
dence further  discloses  that  at  the  time  appel- 
lants first  talked  with  Katzenstein  about  the 
land  they  informed  him  that  Smith  demanded 
$6,400  for  it,  and  that  he  would  take  half  the 
purchase  money  down  and  a  mortgage  upon 
the  land  to  secure  the  balance.  Katzenstein 
thereupon  wrote  Smith,  offering  $0,200  for 
the  land,  which  Smith  declined,  but  renewed 
his  statement  that  he  would  take  $6,400  upon 
the  terms  above  mentioned.  Katzenstein 
then  borrowed  from  his  brother  $3,000,  and 
applied  that,  together  with  $400  which  he 
himself  had,  upon  the  purchase  of  the  land 
and  gave  a  mortgage  to  Smith  for  $3,000  of 
the  purchase  price.  As  soon  as  Katzenstein 
had  obtained  his  deed  to  the  land  appellants 
proposed  to  purchase  it,  and  Katzenstein  of- 
fered to  sell  it  to  them  If  they  would  pay 
him  $1,000  more  than  he  had  paid.  This  ap- 
pellants declined  to  do,  and  thereupon  a  lease 
was  executed  to  Levi  M.  Markham,  one  of 
the  appellants,  which  was  in  writing  and  for 
the  land  in  question,  at  the  annual  rental  of 
$680.  This  lease  was  not  found,  and  is  not 
in  evidence,  but  its  execution  is  admitted; 
and  that  appellant  Levi  M.  Markham,  who 
lived  upon  the  land,  with  all  the  other  appel- 
lants as  part  of  the  family,  acted  upon  and 
paid  the  rent  for  at  least  three  years  under 
this  lease,  no  question  is  made.  On  Septem- 
ber 3,  1891,  Katzenstein  made  to  Levi  M. 
Markham  another  lease,  in  writing,  for  the 
same  land  from  March  1,  1892,  to  March  1, 
1893,  at  an  annual  rental  of  $720,  and  the  evi- 
dence shows  that  appellants  held  under  this 
lease  from  that  time  to  1898  and  paid  rent  ac- 
cording to  Its  terms.  By  this  latter  lease 
the  tenant  was  to  keep  the  fences  and  appur- 
tenances In  repair  at  his  own  expense.  In 
the  years  1895  and  1896  the  rent  was  in  ar- 
rear,  and  Katzenstein  served  notice  upon 
Levi  M.  Markham,  and  brought  forcible  de- 
tainer under  the  statute  for  failure  to  pay 
rent.  The  suit  of  1895,  upon  the  day  set  for 
trial,  was  continued,  and  afterwards  dismiss- 
ed, and  the  suit  of  1896  went  to  Judgment,  but 
the  evidence  shows  that  both  of  these  suits, 
were  settled  by  Markham  paying  the  rent 
and  paying  Katzenstein's  lawyer  his  fee  and 
the  costs  of  the  court  In  April,  1898,  an- 
other lease  was  executed  between  Katzenstein 
and  appellant  Levi  M.  Markham  for  the  same 
premises  for  the  rental  of  $720,  containing  a 
condition  that  on  failure  of  the  tenant  to 
pay  the  rent  when  due,  $80  should  be  added 
to  the  rent  The  Markhnms  held  under  this 
lease  until  February,  1902,  when  a  lease  be- 
tween Katzenstein  and  'William  Markham  and 
Levi  M.  Markham  was  prepared,  and  was 
taken  by  appellants  to  their  home  to  sign 
70N.B.-68 


and  return,  and  was  kept  by  them,  but  not 
returned.  By  this  lease  the  rental  was  fixed 
at  $800,  and  the  undisputed  evidence  is  that 
after  the  making  of  it,  and  up  to  the  time  of 
the  bringing  of  this  suit,  the  Markhams,  as 
tenants,  paid  rent  according  to  the  terms  of 
this  unsigned  lease. 

The  matters  relied  upon  by  appellants  to 
overcome  the  unquestioned  facts  above  stated 
are,  first,  the  testimony  of  appellants  Sarah  . 
Markham  and  her  son,  Levi  M.,  to  the  effect 
that  they  were  together  when  they  had  the 
first  interview  with  Katzenstein  in  reference 
to  this  transaction,  and  that  Katzenstein 
there  agreed  that  he  would  furnish  the  mon- 
ey and  take  the  title  from  Smith,  aid  hold 
the  title  in  trust  for  appellants,  and  that 
upon  the  payment  by  the  latter  to  Katzen- 
stein of  the  amount  paid  by  him,  and  7  per 
cent  interest,  the  appellants  should  have  a 
deed  from  Katzenstein  to  the  land.  These 
two  witnesses  testified  to  a  conversation, 
both  before  and. after  obtaining  the  deed 
from  Smith,  to  the  effect  above  stated.  This 
conversation  Is  absolutely  denied  by  Katzen- 
stein and  by  one  Jacobs,  who  was  a  clerk 
In  Katzenstein's  store  at  the  time  the  trans- 
action fook  place.  Katzenstein  says,  and  Is 
corroborated  by  Jacobs  in  the  statement,  that 
appellant  Sarah  Markham  alone  came  to  the 
store  to  see  him  and  get  him  to  purchase 
the  land  in  controversy,  and  proposed  to 
him  to  purchase  it  and  hold  it  for  appel- 
lants, and  permit  them  to  pay  him  the 
amount  he  had  paid  and  7  per  cent,  Interest, 
and  redeem  the  land,  but  that  Katzenstein 
positively  refused  to  go  into  such  transaction, 
and  stated  that,  If  he  bought  the  land  at  all, 
be  would  buy  it  for  himself,  and  that,  If 
the  appellants  wished  to  occupy  it  as  tenants 
and  would  pay  the  rent,  they  could  do  so, 
and  that  Mrs.  Markham  then  expressed  the 
desire  that  Katzenstein  should  go  ahead  and 
purchase  the  land,  and  they  would  become 
his  tenants  and  try  to  pay  the  rent.  Appel- 
lants further  rely  upon  alleged  declarations 
of  Katzenstein,  made  to  numerous  persons 
during  the  period  between  the  time  of  the 
purchase  of  the  land  by  Katzenstein  and  the 
bringing  of  the  suit,  that  appellants  were  to 
have  the  land  whenever  they  paid  for  it,  and 
remarks  of  similar  import;  but  a  careful 
review  of  the  record  shows  that  these  re- 
marks were  of  such  equivocal  character  and 
made  under  such  conditions  and  surroundings 
that  little  weight  can  be  attributed  to  them. 
Appellants  further  rely  upon  what  they  al- 
lege to  be  a  part  performance,  in  that  they 
have,  as  they  say,  paid  the  interest  according 
to  the  agreement,  paid  taxes,  and  placed  per- 
manent and  valuable  improvements  upon  the 
land.  With  reference  to  the  payment  of  in- 
terest, it  must  be  said,  under  the  facts  in 
this  record,  such  a  claim  is  exceedingly 
weak.  The  interest  on  $6,400  would  be  $448, 
and  $100  per  year  for  taxes  would  be  an  ex- 
cessive amount,  and  upon  this  basis,  by  the 
first  lease,  appellants  paid  $132  in  excess  of 
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Interest  and  taxes ;  and  by  the  second  lease, 
under  which  they  paid  $720  a  year,  they  paid 
$172  in  excess;  and  by  the  last  lease  they 
were  paying  at  the  rate  of  $252  in  excess  of 
interest  and  taxes ;  and  the  evidence  shows 
that  they  at  no  time  paid  any  part  of  the  tax- 
es. The  taxes  were  always  and  regularly 
paid  by  Katzensteln. 

Appellants  who  were  not  parties  to  the 
leases  attempt  to  say  that  they  bad  no 
knowledge  of  the  existence  of  the  leases,  and 
that  they  thought  they  were  holding  under 
the  original  agreement  as  testified  to  by  them. 
This  testimony  cannot  be  credited  or  be- 
lieved, by  any  reasonable  mind,  in  the  light 
of  all  the  evidence.  Two  of  the  sons,  Wil- 
liam and  Levi,  were  adulte  at  the  time  of 
this  purchase  by  Katzensteln.  Dwlgnt,  an- 
other of  the  sons,  was  a  minor,  then  of  the 
age  of  16  or  18  years.  By  their  father's 
will  this  land  was  devised  to  these  three 
boys.  The  widow,  Sarah,  was  to  occupy  and 
control  It  until  Dwight  sheuld  become  of  age, 
and  then  the  three  boys  were  to  take  the 
land  and  pay  to  their  sisters  certain  sums 
of  money,  made  charges  upon  the  land.  Wil- 
liam was  In  debt,  and  executions  were  hang- 
ing over  him  at  the  time  of  the  first  lease; 
and  it  Is  evident  that  the  lease  was  made 
to  Levi  M.  In  order  that  the  farm  might  be 
conducted  and  the  crops  be  undisturbed  by 
the  creditors  of  William.  They  all  lived  up- 
on the  land  together  and  In  the  same  house, 
and  the  undisputed  evidence  Is  that  prac- 
tically all  the  crops  were  sold  or  disposed 
of  in  the  name  of  Katzensteln;  and  to  say 
that  for  13  or  14  years  this  course  of  busi- 
ness could  be  kept  up  by  a  family  of  ordinary 
Intelligence,  without  each  member  being  ap- 
prised of  the  way  the  business  was  being  con- 
ducted, would  be  to  unreasonably  tax  credu- 
lity. The  improvements  testified  to  were  the 
building  of  a  summer  kitchen  at  a  cost  of 
$30 ;  the  building  of  a  barn,  the  material 
of  which  cost  $100,  outside  of  what  was  got- 
ten off  of  the  farm  itself;  building  a  string 
of  fence  between  the  farm  In  question  and 
an  adjoining  farm,  and  the  planting  of  some 
fruit  trees.  As  we  have  seen,  the  lease  of 
1891  required  that  Levi  M.  Markham  should 
keep  up  the  fence  and  appurtenances  at  his 
own  cost  The  evidence  shows  that  there 
was  an  old  stable  upon  the  premises,  which 
had  practically  rotted  down,  and  some  mate- 
rial was  gotten  on  the  farm,  and  $100  worth 
of  lumber  bought,  and  In  the  course  of  two 
or  three  years  a  stable  or  barn  was  built 
Levi  Markham  testified  that  the  total  value 
of  the  improvements  placed  by  him  on  the 
farm  was  from  $500  to  $600;  but  the  items 
of  the  improvements  as  shown  by  him  amount 
to  but  little  more  than  half  of  that  amount 
and  the  evidence  tends  to  show  that  $300  or 
$400  would  be  a  high  estimate  of  the  value 
of  the  Improvements,  taking  their  first  cost 

Levi  M.  Markham  and  Sarah  Markham 
both  testified  that,  immediately  after  Katzen- 
steln obtained  his  deed  to  the  land,  they  want- 


ed him  to  enter  Into  a  writing  by  which  he 
would  agree  that  upon  the  payment  to  him 
by  them  of  the  amount  paid  by  him  and  7 
per  cent  Interest  they  should  have  a  deed  to 
the  land,  and  that  he  declined  to  do  this  un- 
less they  would  pay  him  $1,000  In  excess  of 
the  amount  he  had  paid,  and  that  they  re- 
fused to  pay  that  amount  Appellants  fur- 
ther claim  that  they  are  supported  In  their 
contentions  by  the  fact  that  the  land  was 
worth  from  $1,600  to  $3,000  more  at  the  time 
Katzensteln  purchased  it  than  he  gave  for 
it  and  they  have  offered  evidence  which 
tends  very  strongly,  so  far  as  testimony  and 
opinions  of  people  can  do,  to  show  that  it  was 
worth  anywhere  from  $1,000  to  $3,000  more 
than  Katzensteln  paid  for  it  This  evidence 
would  have  very  great  weight  were  It  not 
for  the  fact  that  the  record  shows,  beyond 
question,  that  the  deed  was  made  to  Smith  in 
February,  1888.  His  certificate  of  purchase 
only  required  the  payment  of  $4,460.20  and 
interest  to  enable  appellants  to  redeem  from 
that  sale.  The  deed  was  taken  reasonably 
promptly  after  the  time  of  redemption  had 
expired.  Within  a  few  months,  then,  of  the 
time  Smith  did  get  his  deed  for  this  land 
for  $5,000  or  less,  a  redemption  could  have 
been  made  from  the  sale  to  Smith;  and, 
If  this  land  were  worth  as  much  more  as  the 
witnesses  testified  and  as  appellants  now 
claim,  it  Is  indeed  remarkable  that  they  could 
find  no  one  who  would  furnish  the  money 
and  enable  them  to  redeem  the  land,  tak- 
ing it  as  security,  and  the  fact  that  they  did 
not  and  could  not  find  any  one 'who  would 
furnish  the  money  to  redeem  from  the  sale, 
when  it  was  only  $4,460.20  and  interest  tends 
to  controvert  their  position  and  contention 
now,  that  Katzensteln  would  pay  $6,400  for 
the  land,  borrow  $3,000  with  which  to  do  so, 
give  a  mortgage  upon  the  land  for  the  amount 
remaining  unpaid,  and  give  appellants  the 
opportunity  to  redeem  upon  the  terms  they 
claim  he  did. 

If  the  case  stated  in  the  bill  had  been  es- 
tablished by  the  evidence,  there  would  be  no 
question  of  the  right  of  appellants  to  relief. 
A  constructive  trust  would  then  be  estab- 
lished under  the  rule  announced  in  Lantry  v. 
Lantry,  51  III.  458,  2  Am.  Rep.  310;  Biggins 
v.  Biggins,  133  111.  211,  24  N.  E.  516,  and 
Fischbeck  v.  Gross,  112  111.  208.  It  Is  en- 
tirely clear  that  neither  the  bill  nor  the  evi- 
dence tends  to  establish  a  resulting  trust  as 
no  part  of  the  purchase  money  was  ever  paid 
by  appellants.  As  we  view  the  evidence,  it 
wholly  falls  to  support  the  allegations  of  the 
bill.  Instead  of  appellants  having  an  equity 
in  the  property  at  the  time  of  the  alleged 
agreement  with  Katzenstein,  the  equity  had 
been  swept  away,  and  Smith,  the  purchaser 
at  the  mortgage  sale,  had  a  good  and  valid 
deed,  conveying  absolute  title;  and  instead  of 
the  evidence  supporting  the  allegation  of  the 
bill  that  Langsford  was  about  to  redeem  the 
property  from  the  sale  and  give  appellants 
$3,000  for  their  equity,  and  that  Katzenstein, 
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with  a  knowledge  of  that  offer,  had  Induced 
appellants  to  decline  the  offer  of  Langsford 
and  accept  the  offer  they  impute  to  him,  the 
evidence  distinctly  shows  that  in  the  first 
place  there  was  no  equity  for  which  Langs- 
ford  could  pay  $3,000,  and  in  the  next  place 
there  was  no  communication  to  Katzenstein 
of  any  offer  on  the  part  of  Langsford  or  any 
negotiations  between  him  and  appellants, 
and  instead  of  appellants  paying  interest,  as 
they  allege,  they  paid  rent  for  the  lands,  the 
rents  Increasing  as  the  value  of  the  lands  in- 
creased. It  is  a  well-known  fact  that  since 
1888  money  has  been  more  plentiful,  and  in- 
terest has,  In  the  main,  decreased,  and  yet, 
upon  the  theory  that  appellants  were  paying 
interest  on  $6,400  at  7  per  cent,  every  lease 
that  was  made  was  for  a  practical  increase 
of  every  annual  payment.  According  to  ap- 
pellants' own  testimony,  the  case  was  simply 
one  in  which  Katzenstein  agreed  to  buy  land 
in  which  appellants  no  longer  had  any  inter- 
est, giving  his  note  and  mortgage  and  money 
for  the  purchase  of  it,  taking  a  deed  to  him- 
self, and  agreeing  to  hold  it  in  trust,  as  ap- 
pellants claim,  until  they  should  pay  the  pur- 
chase price,  with  7  per  cent  interest.  No 
time  was  fixed  within  which  the  money 
should  be  paid,  and  no  manner  of  payment 
agreed  upon.  From  such  a  transaction  as 
this,  can  it  be  said  that  a  trust  arises  in  any 
form?  We  think  not  There  must  be  some 
relation  existing  between  the  parties,  and 
the  party  claiming  the  benefit  of  the  trust 
must  bear  such  a  relation  to  the  property  out 
of  which  the  trust  is  supposed  to  arise,  that, 
taking  into  consideration  the  relations  of  the 
parties  claiming  the  benefit  of  the  trust  to 
the  property  Itself  and  the  agreement  of  the 
party  who  shall  stand  in  the  position  of  a 
trustee,  to  permit  the  latter  to  deny  the  trust 
or  refuse  to  perform  its  conditions  would  be 
more  than  a  mere  moral  wrong,  but  would 
amount  to  legal  fraud. 

Mr.  Pomeroy,  in  his  work  on  Equity,  after 
discussing  the  conditions  under  which  trusts 
ex  maleficlo  arise,  says:  "The  foregoing 
cases  should  be  carefully  distinguished  from ' 
those  in  which  there  is  a  mere  verbal  prom- 
ise to  purchase  and  convey  land.  In  order 
that  the  doctrine  of  trusts  ex  maleficlo  with 
respect  to  land  may  be  enforced  under  any 
circumstances,  there  must  be  something 
more  than  a  mere  verbal  promise,  however 
unequivocal;  otherwise,  the  statute  of  frauds 
would  be  virtually  abrogated.  There  must 
be  an  element  of  positive  fraud  accompany- 
ing the  promise,  and  by  means  of  which  the 
acquisition  of  the  legal  title  Is  wrongfully 
consummated.  Equity  does  not  pretend  to 
enforce  verbal  promises  in  the  face  of  the 
statute.  It  endeavors  to  prevent  and  punish 
fraud  by  taking  from  the  wrongdoer  the 
fruits  of  his  deceit,  and  it  accomplishes  this 
object  by  its  beneficial  and  far-reaching  doc- 
trine of  constructive  trusts."  2  Pomeroy's 
Eq.  Jur.  $  1056.  In  Lantry  v.  Lantry,  supra, 
it  is  said  (page  465):    "If  A.  voluntarily  con- 


veys land  to  B.,  the  tetter  having  taken  no 
measures  to  procure  the  conveyance,  but  ac- 
cepting it  and  verbally  promising  to  hold  the 
property  in  trust  for  0.,  the  case  falls  within 
the  statute,  and  chancery  will  not  enforce 
the  parol  promise.  But  if  A.  was  intending 
to  convey  the  land  directly  to  C,  and  B.  in- 
terposed and  advised  A.  not  to  convey  direct- 
ly to  C,  but  to  convey  .to  him,  promising,  if 
A.  would  do  so,  he  (B.)  would  hold  the  land 
in  trust  for  C,  chancery  will  lend  its  aid  to 
enforce  the  trust  upon  the  ground  that  B. 
obtained  the  title  by  fraud  and  imposition 
upon  A."  To  the  same  effect  are  Biggins  v. 
Biggins,  supra;  Stevenson  v.  Crapnell,  114 
111.  19,  28  N.  E.  379;  Gruhn  v.  Richardson, 
128  111.  178,  21  N.  E.  18;  Levy  v.  Brush,  45 
N.  Y.  589;  Wheeler  v.  Reynolds,  66  N.  Y.  228. 

There  is  no  diversity  of  opinion  that  a 
mere  parol  agreement  for  the  conveyance  of 
land  is  void,  both  at  law  and  in  equity;  but 
where  It  appears  that  the  agreement  was  the 
result  of  the  fraud  of  a  person  holding  the 
land  and  refusing  to  convey,  equity,  upon  the 
ground  of  fraud,  assumes  jurisdiction  and 
grants  relief.  Wheeler  r'.  Reynolds,  supra. 
It  is  said,  however,  that  a  verbal  agreement 
to  convey  land  is  good,  and  may  be  enforced, 
unless  the  statute  of  frauds  is  pleaded  or  re- 
lied upon,  and  that  the  appellee  Katzenstein, 
in  the  case  at  bar,  has  pleaded  the  wrong 
section  of  the  statute;'  and  it  is  asserted  that 
he  has  pleaded  the  second  section  of  the  stat- 
ute, when  he  should  have  pleaded  the  ninth 
section,  which  is  said,  and  appears  by  the 
said  statute,  to  relate  more  particularly  to 
trusts.  It  must  be  first  said  that  appellants 
have  not  made  the  case  stated  in  their  bill, 
but  have  sought  to  make  another  case.  It 
is  so  well  established  by  the  laws  of  this 
state,  that  the  rule  is  no  longer  questioned, 
that  in  order  to  have  relief  in  equity  the 
proof  must  establish  the  case  made  by  the 
bill;  and  though  a  case  may  be  shown  by  the 
evidence  which,  if  alleged  in  the  bill,  would 
have  entitled  the  party  to  relief,  still  the  re- 
lief cannot  be  granted  where  the  allegations 
of  the  bill  will  not  support  it  and  this  bill 
could  well  have  sbeen  dismissed  upon  the 
ground  that  the  case  sought  to  be  made  by 
the  evidence  was  not  the  case  alleged  in  the 
bill. 

Nor  do  we  think  the  contention  that  ap- 
pellee Katzenstein  should  not  have  the  ben- 
efit of  the  statute  of  frauds  because  section 
2,  instead  of  section  9,  was  pleaded,  should 
be  sustained.  The  whole  agreement  relied 
upon  here,  and  tending  to  support  which 
there  is  any  evidence,  is  a  parol  agreement 
to  convey  land,  in  which,  as  we  think,  there 
is  such  absence  of  fraud  as  fails  to  create 
the  relation  of.  the  parties  that  of  a  trust  re- 
lation. Section  9  of  the  statute  of  frauds 
is:  "All  declarations  or  creations  of  trusts 
or  confidences  of  any  lands,  tenements  or 
hereditaments,  shall  be  manifested  and  prov- 
ed by  some  writing  signed  by  the  party  who 
Is  by  law  enabled  to  declare  such  trust,  or 
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by  his  last  will  In  writing;  or  else  they  shall 
be  utterly  void  and  of  no  'effect:  provided, 
that  resulting  trusts  or  trusts  created  by  con- 
structton,  implication  or  operation  of  law, 
ueed  not  be  in  writing,  and  the  same  may 
be  proved  by  parol."  The  only  class  of 
trusts  to  which  the  statute  does  not  apply, 
as  expressly  provided  by  its  terms,  are  re- 
sulting trusts.  The  answer  of  Katzenstein 
states:  "It  is  provided  in  and  by  the  stat- 
ute of  frauds  and  perjuries  of  this  state  that 
no  action  shall  be  brought  whereby  to  charge 
any  person  upon  any  contract  for  the  sale  of 
any  lands,  tenements,  or  hereditaments,  or 
any  interest  in  and  concerning  the  same,  un- 
less the  agreement  upon  which  such  action 
should  be  brought,  or  some  memoranda  or 
note  In  writing,  shall  be  signed  by  the  party 
to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorized  in 
writing  and  signed  by  such  party;  and  this 
defendant  further  states  that  he  did  nqt  en- 
ter into  any  writing  signed  by  him,  and  did 
not  and  has  not  in  writing  authorized  any- 
body to  enter  into  the  alleged  contract  for 
him;  and  states  that  there  is  no  such  con- 
tract in  writing;  and  this  defendant  insists 
upon  said  statute,  and  claims  the  same  ben- 
efit as  If  he  had  pleaded  the  same."  We 
think  the  language  used  in  the  answer,  while 
it  Is  substantially  the  language  of  the  second 
clause  of  the  statute  of  frauds,  is  ..broad 
enough  to  cover  the  rights  Insisted  upon  in 
this  case,  whether  they  should  be  construed 
to  be  rights  arising  from  a  trust,  or  other- 
wise. No  particular  section  is  designated  by 
the  answer,  but  the  defendant  therein  states 
the  legal  effect  of  the  statute  of  frauds,  and 
advises  the  court  that  he  relies  upon  that 
statute,  and  it  is  our  opinion  that  such  a  plea 
or  statement  in  the  answer  is  sufficiently 
broad  to  entitle  the  defendant  to  the  benefit 
of  any  section  of  the  statute  coming  reason- 
ably within  the  language  of  the  plea  or  an- 
swer. Bogardus  v.  Trinity  Church,  4  Paige, 
197. 

It  is  also  Insisted  in  the  answer  that  appel- 
lants were  guilty  of  laches,  and  under  the 
evidence  in  this  case  and  hi  view  of  all  the 
circumstances  as  shown,  if  the  decree  in 
question  had  been  predicated  upon  laches 
alone,  we  would  not  have  felt  at  liberty  to 
disturb  it 

A  careful  consideration  of  this  record  leads 
us  to  the  conclusion  that  the  decree  of  the 
circuit  court  dismissing  appellants'  bill  was 
right,  and  should  be,  and  is,  affirmed. 

Decree  affirmed. 


(209  111.   S2S) 

WEARE  COMMISSION  CO.  r.  PEOPLE* 
(Supreme  Court  of  Illinois.    April  20,  1904.) 

8AMINQ — GRAIN  OPTIONS— UNLAWFUL  PLACES 
— STATUTES  — CONSTRUCTION — CONSTITUTION  - 
ALITT— POLICE  POWER— INTENTION. 

1. 1  Starr  &  C.  Ann.  St  1896.  c.  38,  par.  262, 
provides  that  it  shall  be  unlawful  for  any  cor- 


•Rehearing  denied  June  8,  1901. 


poration  to  keep  or  cause  to  be  kept  within  the 
state  any  bucket-shop  or  office  wherein  is  con- 
ducted or  permitted  the  pretended  buying  or 
selling  of  grain,  on  margins  or  otherwise,  with- 
out any  intention  of  receiving  or  paying  for  the 
property  so  bought,  or  of  delivering  the  prop- 
erty so  sold,  or  wherein  is  conducted  or  permit- 
ted the  pretended  buying  or  selling  of  such  prop- 
erty on  margins,  or  when  the  party  baying  or 
offering  to  buy  does  not  intend  actually  to  re- 
ceive the  same,  if  purchased,  or  to  deliver  the 
Bame,  if  sold.  Held,  that  Hurd's  Rev.  St  1899, 
c.  38,  par.  280,  denning  a  criminal  offense  as  a 
violation  of  a  public  law,  in  the  commission  of 
which  there  shall  be  a  union  of  act  and  inten- 
tion,' or  criminal  negligence,  did  not  require 
proof  that  the  keeper  of  a  commission  office  par- 
ticipatea  in  the  intention  of  a  customer  to  pur- 
chase grain  unlawfully  in  order  to  sustain  a 
conviction  for  unlawfully  keeping  a  place  pro- 
hibited by  the  statute:  it  being  sufficient  that 
the  place  was  kept  where  such  nnlawful  pur- 
chases and  sales  were  in  fact  permitted. 

2.  Defendant  corporation  opened  a  broker's 
office  at  P.,  and  placed  the  same  in  charge  of  F. 
Grain  quotations  were  sent  to  F.  by  telegraph, 
and  by  him  posted  for  the  information  of  cus- 
tomers. F.  received  orders  from  two  customers 
for  the  purchase  of  grain  on  margins  for  fu- 
ture delivery,  one  of  whom,  however,  stated  to 
F.  that  he  intended  actually  to  receive  the  grain. 
F.  sent  the  orders  to  defendant  at  C,  by  which 
the  grain  was  purchased  in  its  own  name  on  the 
Board  of  Trade,  according  to  the  Board  of 
Trade  rules,  after  which  defendant  sent  to  the 
customers  a  bill  of  sale  showing  the  purchases 
and  the  persons  from  whom  the  grain  was 
bought,  also  containing  a  statement  that  the 
customer  contemplated  actual  delivery.  The 
grain,  however,  was  never  delivered,  the  custom- 
ers both  selling  out  at  a  profit  before  the  option 
matured,  for  which  they  received  credit  from  de- 
fendant; and  both  testified  that  they  did  not 
intend  to  keep  the  grain  until  the  maturity  of 
the  option,  one  of  them,  at  least,  being  wholly 
unable  to  pay  for  the  grain  purchased.  The 
sales  were  made  through  the  office  in  charge  of 
P.,  under  a  rule  of  the  Board  of  Trade  anthori*- 
ing  settlement  in  that  manner  before  the  ma- 
turity of  the  option.  Held,  that  such  transac- 
tions were  speculative  merely,  and  sustained 
a  conviction  of  detendant  for  keeping  a  place 
for  the  pretended  buying  or  selling  of  grain,  in 
violation  of  1  Starr  &  C.  Ann.  St  18SH5,  c  38, 
par.  262. 

3. 1  Starr  &  C.  Ann.  St  1896,  e.  38,  par.  262, 
prohibiting  any  person  from  keeping  any  buck- 
et-shop or  place  for  the  pretended  purchase  and 
sale  of  grain  on  margins,  where  delivery  of  the 
grain  purchased  is  not  intended,  is  not  limited 
'to  bucket-shops  and  bucket-shopping,  but  in- 
cludes all  places  wherein  gambling  in  grain  is 
permitted  or  conducted  in  any  form. 

4.  Where  defendant  corporation,  located  in  C, 
opened  an  office  at  P.,  and  placed  the  same  in 
charge  of  an  agent,  who  received  orders  for  the 

Sretended  purchase  of  grain  on  margins,  which 
e  sent  to  defendant  at  C,  by  which  the  orders 
were  filled  on  the  Board  of  Trade  in  its  own 
name,  notice  of  which  was  sent  by  defendant 
direct  to  the  customers  at  P.,  who  subsequently 
closed  their  trades  before  the  maturity  of  their 
options  through  the  same  office  at  P.,  defend- 
ant's violation  of  1  Starr  &  C.  Ann.  St  1896,  c 
38,  par.  262,  prohibiting  the  keeping  of  any 
place  for  the  pretended  purchase  and  sale  of 
grain,  by  such  transactions,  occurred  at  P., 
where  Buch  office  was  maintained. 

5. 1  Starr  &  O.  Ann.  St.  1896,  c.  38,  par.  262, 
prohibiting  the  keeping  of  any  place  for  the  pre- 
tended purchase  and  sale  of  grain  on  margins 
where  actual  delivery  is  not  intended,  is  a  prop- 
er exercise  of  the  state's  police  power,  and  is 
not  in  violation  of  Const.  U.  S.  Amend.  14. 

Error  to  Appellate  Court,  First  District 
The  Weare  Commission  Company  was  con- 
victed of  unlawfully  keeping  an  office  where- 
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in  there  was  permitted  the  pretended  buying 
of  grain  on  margins  without  any  intention  of 
receiving  the  grain  bo  bought,  which  convic- 
tion was  affirmed  by  the  Appellate  Court, 
from  which  defendant  brings  error.  Affirm- 
ed. 

This  la  an  Indictment  against  the  plain- 
tiff in  error,  returned  on  January  0,  1903, 
Into  the  circuit  court  of  Bureau  county  by 
the  grand  jury  of  that  county,  charging 
that  the  plaintiff  in  error,  a  corporation,  on 
the  20th  day  of  September,  1901,  "and  on 
divers  other  dates  and  times  between  that 
day  and  the  finding  of  this  indictment, 
in  the  city  of  Princeton,  In  the  said  county 
of  Bureau  and  state  aforesaid,  did  unlawful- 
ly keep  an  office  wherein  there  was  then  and 
there  permitted  the  pretended  buying  of 
grain  on  margins  without  any  intention  of 
receiving  the  grain  so  bought,  contrary  to 
the  form  of  the  statute,"  etc.  The  charge 
in  the  Indictment  against  the  plaintiff  in  er- 
ror, as  above  quoted,  was  embodied  In  the 
fifth  count  of  the  indictment;  and  the  plain- 
tiff in  error  was  convicted  under  section  1 
of  an  act  entitled  "An  act  to  suppress  bucket- 
shops,  and  gambling  in  stocks,  bonds,  petro- 
leum, cotton,  grain,  provisions,  and  other 
produce,"  In  force  July  1,  1887.  1  Starr  ft  O. 
Ann.  St  1896,  c  38,  pars.  262-265.  Sections 
1,  2  and  4  of  this  act  of  1887  are  set  forth  in 
Soby  T.  People,  134  111.  66,  25  N.  E.  109.  A 
motion  to  quash  the  indictment  was  denied, 
and  plaintiff  in  error  pleaded  not  guilty,  and, 
a  Jury  being  waived,  the  cause  was  tried 
before  the  court  without  a  jury,  and  the 
court  adjudged  plaintiff  in  error  guilty,  and 
imposed  a  fine  of  $200.  From  the  judgment 
of  conviction,  so  entered  by  the  circuit 
court,  an  appeal  was  taken  to  the  Appellate 
Court,  and  the  Appellate  Court,  holding  that, 
although  an  appeal  does  not  lie  In  a  criminal 
case,  yet  where  the  people  do  not  move  to 
dismiss,  but  file  briefs,  as  was  done  here, 
the  Appellate  Court  is  at  liberty  to  treat  the 
case  as  if  pending  on  a  writ  of  error,  dis- 
posed of  the  case  accordingly,  in  accordance 
with  decisions  made  by  it  in  Ferrias  v.  Peo- 
ple, 71  111.  App,  559,  and  cases  there  cited, 
and  Beddlsh  v.  People,  83  111.  App.  63,  and 
thereupon  affirmed  the  judgment  of  the  trial 
court  The  present  writ  of  error  is  sued 
out  for  the  purpose  of  reviewing  the  judg- 
ment of  affirmance  so  entered  by  the  Appel- 
late Court. 

The  case  was  tried  upon  a  written  stipula- 
tion of  facts,  which  were  agreed  by  the 
parties  to  be  taken  as  true,  with  leave  to 
either  party  to  introduce  such  further  evi- 
dence as  might  be  competent.  The  only  evi- 
dence introduced  by  the  people,  besides  that 
embodied  in  said  stipulation,  was  the  testi- 
mony of  two  witnesses,  Theodore  Kruse 
and  Thomas  Cecil,  who  were  customers  of 
the  plaintiff  in  error  at  its  office  in  Princeton. 
The  plaintiff  in  error,  defendant  below,  intro- 
duced no  testimony,  except  certain  rules  and 
by-laws  of  the  Board  of  Trade  of  the  city 


of  Chicago,  being  a  statement  of  the  objects 
of  the  association— sections  8,  9,  10,  and  11 
of  rule  4;  sections  1  and  2  of  rule  14;  sec- 
tions 1  and  2  of  rule  22 ;  and  sections  1  and 
2  of  rule  23.  At  the  close  of  the  evidence 
the  plaintiff  in  error  moved  the  court  to  find 
it  not  guilty,  on  the  ground  that  the  evidence 
was,  as  matter  of  law,  insufficient  to  justify 
its  conviction;  it  also  moved  that  the  court 
exclude  from  its  consideration  the  evidence 
offered  on  behalf  of  the  people,  on  the  ground 
that  the  conviction  of  the  plaintiff  in  error 
under  the  evidence  would  be  in  violation  of 
the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States;  and  it  further 
moved  the  court  to  find  it  not  guilty,  on  the 
ground  that  its  conviction  under  the  evidence 
would  be  in  violation  of  said  fourteenth 
amendment  to  the  federal  Constitution — all 
of  which  motions  the  trial  court  overruled, 
and  to  such  rulings  the  plaintiff  In  error  ex- 
cepted. The  plaintiff  fn  error  also  requested 
the  court  to  hold  as  law  in  the  decision  of 
the  case  three  written  propositions,  which 
were  marked  "Refused"  by  the  court 

So  much  of  the  facts  as  are  not  stated  in 
the  opinion  were  thus  stated  by  the  Appellate 
Court  in  its  opinion  deciding  this  case: 

"Defendant  is  a  corporation  engaged  in  the 
commission  business,  and  has  its  principal  of- 
fice in  Chicago.  On  February  6,  1902,  it 
opened  a  branch  office  at  Princeton,  and 
placed  it  in  charge  of  F.  E.  Flower  as  its 
agent  and  said  office  was  conducted  by  Flow- 
er for  defendant  during  the  period  covered 
by  the  Indictment  The  prices  at  which  grain 
and  other  commodities  were  selling  on  the 
Chicago  Board  of  Trade  were  from  time  to 
time  communicated  by  telegraph  to  the 
branch  office,  and  there  displayed  on  a  black- 
board to  inform  defendant's  customers  of 
such  prices,  with  a  view  to  enabling  defend- 
ant to  obtain  business  from  Bald  customers. 
Flower  received  orders  from  defendant's  cus- 
tomers at  Princeton  for  the  purchase  or  sale 
of  grain,  etc.,  and  transmitted  said  orders  by 
telegraph  to  the  defendant  at  Chicago.  De- 
fendant received  the  orders  at  Chicago,  and 
executed  them  in  its  own  name  upon  the  Chi- 
cago Board  of  Trade,  and  reported  the  trans- 
actions by  telegraph  to  its  agent  at  Prince- 
ton, and  he  reported  the  transactions  verbally 
to  the  customers.  Defendant  also  mailed  to 
each  customer  a  report  upon  a  printed  blank, 
filled  out  with  the  details  of  the  transac- 
tion. Each  such  report  contained  the  follow- 
ing printed  statement:  'It  is  distinctly  un- 
derstood and  agreed  to  by  you  that  actual 
delivery  of  property  herein  mentioned  is  con- 
templated.' When  a  customer  gave  an  order 
to  defendant's  agent  at  Princeton  for  the  pur- 
chase or  sale  of  grain,  he  was  required  to  de- 
posit a  margin  of  not  less  than  two  cents  per 
bushel  on  the  amount  of  grain  so  ordered 
bought  or  sold.  If  the  market  changed 
against  the  customer,  he  was  required  to  fur- 
nish an  additional  margin.  If  he  refused, 
defendant   would   dispose  of   the   grain  so 
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bought  or  sold,  and  charge  the  customer  with 
the  loss  or  credit  him  with  the  profit.  The 
customer  also  had  the  right  to  order  a  sale 
of  property  purchased,  or  a  purchase  of  prop- 
erty sold,  on  his  account,  and  was  charged 
with  the  loss  or  credited  with  the  profit  of 
the  transaction.  Section  8  of  rule  4  of  the 
rules  of  the  Chicago  Board  of  Trade  provided 
.for  the  expulsion  from  that  body  of  any  mem- 
ber who  should  knowingly  execute  any  order 
for  any  one  'dealing  in  differences  on  the 
fluctuations  in  the  market  price  of  any  com- 
modity without  a  bona  fide  purchase  and  sale 
of  property  for  an  actual  delivery.'  Section 
2  of  rule  23  of  said  rules  is  as  follows:  'In 
case  any  property  contracted  for  future  de- 
livery is  not  received  and  paid  for  when  prop- 
erly tendered,  it  shall  be  the  duty  of  the 
seller,  in  order  to  establish  any  claim  on  the 
purchaser,  to  sell  it  on  the  market  at  any 
time  during  the  next  twenty-four  hours,  at 
his  discretion,  after  such  default  shall  have 
been  made,  notifying  the  purchaser  within 
one  hour  of  such  sale;  and  any  loss  result- 
ing to  the  seller  shall  be  paid  by  the  party  in 
default* 

"Kruse  and  Cecil  were  witnesses  for  the 
prosecution.  Kruse  bought  at  defendant's 
Princeton  office,  in  December,  1902,  1,000 
bushels  of  wheat  at  about  70  cents  per  bushel 
for  May  delivery,  and  put  up  $30  as  a  mar- 
gin, or  3  cents  per  bushel.  He  did  not  re- 
ceive any  wheat,  but  sold  out  at  a  profit 
through  defendant  before  the  day  for  deliv- 
ery. Afterwards  he  bought  another  1,000 
bushels  of  wheat  at  77  cents  per  bushel,  also 
for  May  delivery,  and  paid  $30  as  a  margin, 
and  also  sold  that  wheat  at  a  profit  before 
the  day  for  delivery.  He  testified  that,  when 
Flower  sold  him  this  wheat,  he  said,  'Now, 
your  Intention  is  to  take  this  wheat  if  they 
deliver  it  to  you?'  and  that  he  answered, 
'Yes,  sir.'  He  received  reports  of  these  pur- 
chases from  the  Chicago  house  of  defendant, 
on  blanks  like  those  above  described.  He  tes- 
tified he  bought  with  the  intention  of  taking 
the  wheat,  if  he  stayed  with  it  till  delivery 
day  came,  but  that  he  did  not  Intend  to  do 
that,  and  take  the  wheat.  He  had  bad  other 
like  transactions  through  other  parties,  and 
always  sold  out  before  the  time  for  delivery. 
At  the  time  of  the  transactions  with  defend- 
ant be  was  worth  about  $300.  Cecil  bought 
5,000  bushels  of  oats,  put  up  a  margin  of  $150 
or  $200,  received  a  like  statement  from  the 
Chicago  house,  received  no  grain,  and  sold 
out  in  30  or  60  days.  He  testified  be  was  un- 
able to  say  positively  what  his  intentions 
were  as  to  actually  receiving  the  grain  or 
selling  it  at  a  profit,  but  on  cross-examina- 
tion he  said  be  owned  a  farm  of  over  500 
acres,  and  could  have  made  use  of  the  grain 
if  he  had  had  It" 

Henry  S.  Robbins,  for  plaintiff  In  error. 
H.  J.  Hamlin,  Atty.  Gen.,  Ora  H.  Porter, 
State's  Atty.,  and  Geo.  B.  Gillespie,  Asst 
Atty.  Gen.,  for  the  People. 


MAGRUDER,  J.  (after  stating  the  facts). 
The  questions  of  law  presented  by  this  rec- 
ord are  substantially  the  same  questions 
which  were  decided  by  this  court  in  the  case 
of  Soby  v.  People,  134  111.  60,  25  N.  E.  109. 
But  it  is  stated  by  the  learned  counsel  for 
the  plaintiff  In  error  that  the  object  in  pre- 
senting the  present  case  to  this  court  is  to 
bring  the  construction  of  the  act  of  1887 
again  to  the  attention  of  the  court  "in  the 
hope  that  the  decision  In  the  Soby  Case 
may  be  more  accurately  confined  to  its  facts, 
and  a  further  construction  of  the  statute 
may  be  had,  which,  while  not  Impairing  at 
all  its  efficacy  to  accomplish  the  purposes 
sought  In  its  enactment  will  not  work  •  *  * 
unjust  consequences  to  legitimate  traders." 

First  Section  1  of  the  act  of  1887,  referred 
to  In  the  statement  preceding  this  opinion, 
provides  "that  it  shall  be  unlawful  for  any 
corporation  *  •  *  or  person  to  keep  or 
cause  to  be  kept  within  this  state  any  buck- 
etshop,  office,  store  or  other  place,  wherein 
is  conducted  or  permitted  the  pretended  buy- 
ing or  selling  of  *  *  •  grain,  provisions 
■  or  other  produce,  either  on  margins  or  other- 
wise, without  any  Intention  of  receiving  and 
paying  for  the  property  so  bought  or  of 
delivering  the  property  so  sold;  or  wherein 
is  conducted  or  permitted  the  pretended  buy- 
ing or  selling  of  such  property  on  margins: 
or  when  the  party  buying  any  of  such  prop- 
erty, or  offering  to  buy  the  same,  does  not 
Intend  actually  to  receive  the  same  if  pur- 
chased, or  to  deliver  the  same  if  sold;  and 
the  keeping  of  all  such  places  Is  hereby  pro- 
hibited." 1  Starr  ft  C.  Ann.  St  1896,  p.  1304. 
c.  38,  par.  262.  By  the  fifth  count  in  the 
indictment  under  which  the  conviction  here 
sought  to  be  reviewed  was  Becured,  It  is 
charged  against  the  plaintiff  in  error  that 
on  September  20,  1901,  and  on  divers  other 
dates  and  times  between  that  day  and  the 
finding  of  this  Indictment  In  the  city  of 
Princeton,  in  Bureau  county,  it  "did  unlaw- 
fully keep  an  office  wherein  there  was  then 
and  there  permitted  the  pretended  buying 
of  grain  on  margins  without  any  intention 
of  receiving  the  grain  so  bought" 

As  explained  in  the  statement  of  the  facts 
preceding  this  opinion,  and  as  set  forth  in 
paragraph  5  of  the  written  stipulation  be- 
tween the  parties  as  to  the  facts,  plaintiff  in 
error  kept  a  branch  office  in  the  city  of 
Princeton,  and  employed  one  F.  E.  Flower 
there  as  its  agent  When  a  customer  wished 
to  buy  grain  for  future  delivery,  he  would 
give  his  order  for  such  purchase,  either  In 
writing,  or  orally,  or  by  telephone,  to  Flow- 
er, and  would  deposit  with  Flower,  as  the 
agent  of  plaintiff  in  error,  a  margin  of  not 
less  than  two  cents  per  bushel  on  the  grain 
so  desired  to  be  bought  to  secure  plaintiff 
In  error  against  loss  by  reason  of  the  execu- 
tion of  the  order.  Flower  would  thereupon 
send  an  order  by  telegraph*  to  plaintiff  in 
error  at  Chicago,  and  thereupon  the  plaintiff 
In  error  would  buy  on  the  Chicago  Board  of 
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Trade  the  amount  of  grain  so  ordered  to  be 
bought  by  such  customer.  The  purchase 
would  always  be  made  In  the  name  of  the 
plaintiff  In  error,  hi  accordance  with  the 
rules  and  regulations  of  the  Board  of  Trade, 
and  plaintiff  In  error  would  enter  the  trans- 
action In  the  account  kept  by  It  with  such 
customer.  Additional  margins  would  from 
time  to  time  be  required  from  the  customer 
by  plaintiff  In  error,  in  case,  by  reason  of 
the  fall  in  the  market  price  of  the  grain 
bought,  such  additional  margins  were  neces- 
sary to  protect  plaintiff  In  error  against  loss 
by  reason  of  the  execution  of  the  order;  but 
otherwise  additional  margins  would  not  be 
required.  All  purchases  of  grain  made  by 
plaintiff  In  error  for  its  customers  were  re- 
ported by  It  to  Its  agent  in  Princeton  by 
telegraph,  and  he  reported  the  transactions 
verbally  to  the  customers.  Plaintiff  In  error 
also  reported  all  such  purchases  from  Its 
Chicago  office  directly  to  Its  customers  upon 
printed  blanks,  showing  the  quantity,  the 
date,  the  time  of  delivery,  the  commodity 
purchased,  the  price,  the  name  of  the  seller, 
and  the  name  and  address  of  the  customer. 
At  the  bottom  of  these  blanks  was  a  notice 
that  the  plaintiff  In  error  reserved  the  right, 
without  further  notice,  to  close  the  above 
contracts  at  any  time,  when  In  Its  judg- 
ment funds  on  hand  were  not  sufficient  for 
marginal  purposes.  Paragraph  5  of  the 
written  stipulation  in  regard  to  the  facts' 
also  provided  as  follows:  "The  customer  also 
had  the  right  at  any  time  to  order  any  prop- 
erty which  had  been  purchased  or  sold  on  his 
account  to  be  sold  or  purchased,  in  which 
case,  If  the  purchase  and  sale  or  sale  and 
purchase  resulted  In  a  loss,  he  would  be 
charged  with  the  loss;  but,  If  It  resulted  In 
a  profit,  he  would  be  credited  with  the  profit 
In  his  account  with  the  defendant."  The 
charge  here  made  against  the  plaintiff  In 
error  related  to  the  buying  of  grain;  but  the 
same  method,  under  the  stipulation  and  the 
rules  and  the  evidence,  would  apply  In  case 
the  transaction  was  a  selling,  Instead  of  a 
buying,  of.  grain. 

The  offense  charged  against  the  plaintiff 
in  error  Is  that  of  keeping  on  office  In  Prince- 
ton wherein  is  permitted  the  pretended  buy- 
ing of  grain  without  any  Intention  of  receiv- 
ing and  paying  for  it  It  Is  insisted  by  coun- 
sel for  plaintiff  In  error  that  the  intention 
of  the  customer  or  purchaser  to  buy  the 
grain  without  any  Intention  of  receiving  It, 
but  with  the  Intention  of  selling  It  upon  a 
rise  In  the  market  price,  and  thereby  making 
the  difference  between  the  contract  and  the 
market  prices,  may  not  be  known  or  com- 
municated to,  or  participated  In,  by  the  keep- 
er of  the  place,  and  that  such  keeper  ought 
not  to  be  punished  for  the  unlawful  inten- 
tion of  his  customer,  unless  he  Is  a  party  to 
that  intention  and  participates  in  It  It  Is 
assumed,  In  support  of  this  contention,  that 
proof  of  the  intention  of  the  party  giving 
the  order  for  the  purchase  or  sale  of  the 


grain  Is  treated  as  being  sufficient  to  convict 
the  person  who  keeps  the  place,  without  ref- 
erence to  what  the  Intention  of  the  latter 
may  be.  Counsel  refers  to  and  quotes  the 
provision  of  the  Criminal  Code  which  pro- 
vides that  "a  criminal  offense  consists  In 
a  violation  of  a  public  law,  in  the  commis- 
sion of  which  there  shall  be  a  union,  or  joint 
operation,  of  act  and  Intention,  or  criminal 
negligence."  Hurd's  Rev.  St  1899,  c  38,  par. 
280.  The  objection  thus  made  by  counsel 
would  seem  to  relate  rather  to  the  extent 
and  amount  of  proof  required  to  show  a  par- 
ticipation of  the  keeper  of  the  place  In  the 
Intention  of  the  customer,  rather  than  to  an 
absence  altogether  of  such  Intention  on  the 
part  of  the  keeper.  In  Soby  v.  People,  supra, 
we  said  (page  73,  134  111.,  and  page  111,  25 
N.  E.):  "Under  this  provision  of  the  act, 
the  keeper  of  such  office  or  place,  etc.,  cannot 
shield  himself  from  criminal  responsibility 
behind  the  fact  that  he  made  no  Inquiry 
of  his  customers.  The  statute  Is  preventive 
In.  Its  character,  and  is  aimed  at  the  keep- 
ing of  places  where  gambling  In  grain  is  per- 
mitted. The  keeper  must  know  that  the 
transaction  is  not  gambling,  or  In  good  faith 
have  just  reason  to  believe  that  the  buy- 
ing or  selling  Is  not  within  the  Intended  pro- 
hibition of  the  statute."  Again,  in  that  case 
It  was  said:  "The  Legislature  have,  as  they 
might,  rendered  it  unnecessary  to  show  the 
Intention  of  the  keeper  of  the  office,  or  place, 
to  bring  the  transaction  within  the  prohibi- 
tion of  the  statute."  The  statute  presumes, 
and  the  decision  thus  criticised  presumes, 
that,  where  a  man  keeps  a  place  where  gam- 
bling in  grain  Is  permitted,  be  must  neces- 
sarily Intend  to  permit  It;  otherwise,  he 
would  not  keep  the  place,  where  It  Is  carried 
on  by  other  parties.  The  testimony  In  this 
record  shows  no  Instances  where  there  were 
any  legitimate  transactions  In  grain;  that 
Is  to  say,  purchases  or  sales  of  grain,  where- 
in there  was  actual  delivery  of  the  grain. 
All  the  transactions  taking  place  at  the  office 
In  Princeton,  so  far  as  they  are  shown  by 
the  proof  In  the  record,  were  transactions 
where  grain  was  ordered  to  be  delivered  in 
the  future,  and  then  sold  out  upon  a  rise  In 
the  market  before  the  day  of  delivery  ar- 
rived. Where  such  transactions  are  carried 
on  In  the  office  of  a  particular  person,  and 
with  his  aid  and  concurrence,  a  presumption 
of  his  knowledge  of  what  is  going  on  is  made 
by  the  law,  without  any  requirement  of  proof 
on  the  part  of  the  people  or  prosecution. 

It  has  been  held,  in  reference  to  transac- 
tions of  the  kind  here  under  consideration, 
that  the  question  of  intention  Is  a  question 
for  the  jury,  to  be  determined  by  a  consid- 
eration of  all  the  evidence.  Pope  v.  Hanke, 
165  111.  617,  40  N.  E.  839,  28  L.  R.  A.  568; 
Jamleson  v.  Wallace,  167  111.  388,  47  N.  E. 
762,  59  Am.  St  Rep.  302.  In  their  opinion, 
deciding  this  case,  the  Appellate  Court  say: 
"We  have  carefully  read  all  this  testimony 
from  the  record,  and  are  satisfied  these  par- 
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ties  did  not  intend  to  receive  the  grain,  or 
to  pay  anything  therefor  except  the  margins, 
but  only  to  speculate  on  the  price,  and  that 
Flower  knew  it"  We  are  satisfied  that  this 
statement  of  the  Appellate  Court  is  correct, 
and  that,  if  it  is  necessary  to  establish  a 
participation  of  the  plaintiff  in  error  in  the 
illegal  intention  of  the  customer,  not  only 
the  actual  transactions  which  occurred,  but 
the  method  in  which  the  business  was  done, 
and  the  rules  in  pursuance  of  which  such 
business  was  carried  on,  necessarily  suggest 
the  conclusion  that  there  was  a  participa- 
tion in  the  illegal  intent  on  the  part  of  plain- 
tiff In  error,  or  keeper  of  the  place.  When 
the  customer  come  into  the  office  at  Prince- 
ton and  gave  Flower  an  order  to  purchase 
grain,  Flower  telegraphed  that  order  to 
plaintiff  in  error  in  Chicago.  The  margin, 
which  was  put  up  by  the  customer  when  he 
gave  the  order,  was  left  in  the  hands  of 
Flower,  the  agent  When  plaintiff  in  error 
purchased  the  grain  in  Chicago,  it  purchased 
it  in  its  own  name.  Under  the  rules  of  the 
Board  of  Trade  itself,  plaintiff  in  error  was 
required  to  make  the  purchase  in  its  own 
name.  Under  the  rules,  or  by  the  mode  of 
doing  business  as  set  forth  in  the  agreed 
statement  of  facts,  the  customer  had  the 
right  at  any  time  to  order  the  property, 
which  had  been  purchased  or  sold  on  his 
account,  to  be  sold  or  purchased.  When  he 
gave  the  order  that  the  grain  purchased  by 
him  should  be  sold,  he  gave  that  order  to 
Flower,  or  to  the  plaintiff  in  error  in  Chi- 
cago. Kruse  testifies  that  he  bought  1,000 
bushels  of  wheat  at  about  70  cents  per  bush- 
el, and  put  up  a  margin  of  $30,  or  3  cents 
per  bushel,  and  that  he  sold  out  the  grain, 
and  made  a  profit,  without  waiting  for  the 
time  for  its  delivery  to  arrive.  His  evidence 
also  shows  that  he  did  not  intend  to  wait 
until  the  time  of  delivery  before  selling  the 
grain,  if  there  should  be  a  rise  in  the  mar- 
ket He  also  says  that,  when  he  sold  It,  he 
"sold  it  through  the  same  office  be  bought 
it  or' ;  that  .is  to  say,  when  there  was  a 
rise  in  the  market,  and  he  made  up  his  mind 
to  sell  in  order  to  make  the  difference  be- 
tween the  contract  price  and  the  market 
price,  he  ordered  the  sale  to  be  made  through 
the  plaintiff  in  error,  or  its  agent  at  Prince- 
ton. Now,  when  the  plaintiff  in  error  bought 
the  grain  for  Kruse  upon  the  mere  deposit 
of  a  margin,  and  without  the  payment  of  the 
whole  of  the  purchase  money,  and  when  it, 
under  the  direction  of  Kruse,  sold  the  grain 
before  the  time  of  delivery  arrived,  it  cer- 
tainly knew  that  there  was  a  mere  specu- 
lation on  the  part  of  Kruse  in  differences. 
Flower  was  certainly  aware  of  the  fact  that 
Kruse,  instead  of  waiting  until  the  time  of 
delivery  should  arrive,  was  selling  out  be- 
fore such  time  of  delivery,  because  the  sale 
was  made  through  plaintiff  in  error  Itself, 
or  Flower,  its  agent 

Parties  are  always  presumed  to  intend  the 
natural  consequences  of  their  acts.     When 


Kruse  gave  the  order  for  the  purchase  of  the 
grain,  and  made  his  deposit,  and  then,  as 
soon  as  there  was  a  rise  in  the  market  price, 
sold  out  the  grain,  the  presumption  is  that  he 
Intended,  when  he  first  made  the  purchase, 
to  sell  out  as  soon  as  there  was  a  rise;  and 
when  the  plaintiff  in  error,  or  its  agent,  aided 
him  in  the  transaction,  and  helped  him  to 
carry  out  the  transaction  In  this  illegal  way, 
it  is  idle  to  say  that  the  plaintiff  In  error  did 
not  know  what  the  intention  of  Kruse  was. 
Two  purchases  of  grain  were  made  by  Kruse; 
each  purchase,  as  we  understand  the  evidence, 
being  of  1,000  bushels  of  wheat  Kruse  states 
in  his  testimony  that  be  was  worth  only 
about  $300,  and,  this  being  so,  he  would  not 
have  been  able  in  all  probability  to  have  paid 
for  the  grain,  If  he  had  waited  until  the  time 
of  the  delivery,  and  the  delivery  of  the  grain 
had  been  tendered  to  him.  "The  question  of 
intention  is  a  question  for  the  Jury,  or  for 
the  court,  to  be  determined  by  a  considera- 
tion of  all  the  evidence.  *  *  •  The  inten- 
tion of  the  parties  in  such  cases  may  be  de- 
termined from  the  nature  of  the  transaction 
and  from  the  manner  and  method  of  carrying 
on  the  business.  *  •  •  An  examination 
of  the  authorities  *  •  *  will  show  that 
the  intention  of  the  parties  may  be  determined 
from  a  variety  of  circumstances.  Among 
these  circumstances,  besides  the  mode  of 
dealing  between  the  parties,  is  the  pecuniary 
ability  of  the  party  purchasing.  If  the  pur- 
chases of  a  party,  as  ordered  through  a  bro- 
ker, are  larger  In  amount  than  he  is  able  to 
pay  for,  it  Is  a  strong  circumstance  indicat- 
ing that  there  was  no  Intention  of  receiving 
the  property,  but  rather  an  intention  to  settle 
the  difference  between  the  market  price  and 
the  contract  price.  Such  intention  may  be  also 
inferred  where  the  party  making  the  purchase 
never  calls  upon  the  party  ordering  the  pur- 
chase for  the  purchase  money,  but  only  for 
margins.  It  makes  no  difference  whether 
the  real  intention  Is  formally  expressed  In 
words  or  not,  if  the  facts  and  circumstances 
in  proof  show  that  it  was  the  real  under- 
standing that  there  should  be  no  actual  pur- 
chase and  no  delivery  or-  acceptance  of  the 
property  involved  in  the  contract  but  merely 
an  adjustment  of  damages  upon  differences." 
Jamleson  v.  Wallace,  supra. 

Under  the  testimony  in  this  case,  it  Is  con- 
clusively shown  that  plaintiff  in  error  kept 
an  office  in  Princeton  where  these  illegal  pur- 
chases or  operations  of  gambling  in  grain 
were  carried  on.  Plaintiff  in  error  cannot  re- 
lieve Itself  of  responsibility  upon  the  ground 
that  it  acted  merely  as  an  agent  for  its  cus- 
tomers In  these  unlawful  transactions.  In 
Pearce  v.  Foote,  113  111.  228,  55  Am.  Rep. 
414,  we  said:  "There  is  and  can  be  no  such 
thing  as  agency  In  the  perpetration  of  crimes 
or  misdemeanors,  or,  indeed,  in  the  doing  of 
any  unlawful  act.  All  persons  actively  par- 
ticipating are  principals."  "If  parties  to 
speculative  dealings  Intend  merely  to  gamble 
In  the  rise  and  fall  of  prices,  and  the  broker 
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is  privy  to  the  unlawful  design  of  the  parties, 
and  brings  them  together  for  the  very  purpose 
of  entering  Into  an  Illegal  agreement,  he  is 
particeps  crimlnis."  8  Am.  &  Eng.  Ency.  of 
Law  (1st  Ed.)  pp.  1011,  1012.  If  actual  de- 
livery was  contemplated  in  all  the  transac- 
tions and  operations  carried  on  in  this  branch 
office  at  Princeton,  why  was  it  made  known 
to  the  customers  that  they  could  at  any  time 
free  themselves  from  their  agreements  to  re- 
ceive and  pay  for  the  grain  when  the  date  for 
delivery  should  arrive,  by  selling  out  before 
the  day  of  such  delivery  upon  a  rise  in  the 
market?  The  rules  governing  the  purchases 
and  sales  were  such  that  the  purchaser  might 
at  any  time  close  out  his  deal,  and  adjust  It 
on  the  basis  of  the  difference  between  the  pur- 
chase price  and  the  market  price  at  the  time 
of  closing  it  out;  and  thus  they  tend  to  show 
that  the  grain  was  not  purchased  for  actual 
delivery. 

It  is  to  be  noted,  also,  that  Kruse  and  Cecil, 
who  purchased  grain  through  this  office,  and 
the  other  customers  of  the  office,  became  re- 
sponsible to  no  one  except  plaintiff  in  error 
for  the  purchase  price.  They  did  not  deal 
directly  with  the  seller  of  the  grain,  but 
dealt  only  with  the  plaintiff  in  error,  or  its 
agent  in  Princeton.  The  fact  that  the  printed 
circular  sent  to  customers  contained  a  state- 
ment to  the  effect  that  "it  is  distinctly  un- 
derstood and  agreed  to  by  you  that  actual 
delivery  of  property  herein  mentioned  is  con- 
templated," and  the  fact  that  Flower,  the 
agent,  asked  Kruse,  when  the  latter  gave  his 
order  for  the  purchase  of  grain,  if  it  was  his 
Intention  to  take  the  wheat,  If  they  should 
deliver  it  to  him,  did  not  necessarily  show 
that  the  parties  contemplated  an  actual  de- 
livery. These  preliminary  precautions  were 
unusual;  and  it  was  said  in  Central  Stock 
Exchange  v.  Board  of  Trade,  106  111.  306,  63 
N.  E.  740:  "Tne  requiring  a  party  who  pur- 
chased or  sold  to  sign  a  contract  to  accept  or 
make  delivery  is  an  unusual  circumstance, 
and  not  at  all  necessary  in  a  bona  fide  trans- 
action; the  law  in  such  case  being  that  the 
party  selling  is  bound  to  deliver  and  the  party 
purchasing  is  bound  to  accept  delivery. 
Therefore  the  purpose  of  such  a  contract  must 
have  been  something  other  than  the  securing 
of  a  legal  right."  Again,  in  speaking  of  the 
rules  of  the  Board  of  Trade,  it  was  said  In 
Pardridge  v.  Cutler,  168  111.  504,  48  N.  E. 
125:  "No  one  can  be  found  to  deny  that  par- 
ties can  gamble  in  differences  under  these 
rules  as  easily  as  to  do  a  legitimate  business, 
and  it  was  wholly  immaterial  that  the  rules 
provided  for  legitimate  methods." 

Counsel  contends  that  the  object  of  the  act 
of  1887  was  merely  to  suppress  bucket-shops 
and  bucket-shopping.  But  it  was  held  in  So- 
by  v.  People,  supra,  that  the  act  was  intended 
to  go  further,  and  to  suppress  all  places 
wherein  was  conducted  or  permitted  gambling 
in  grain  or.produce  in  any  form.  It  makes 
no  difference  whether  the  places  or  offices 
where  such  gambling  Is  conducted  are  the 


offices  of  commission  merchants,  or  members 
of  the  Board  of  Trade  of  Chicago,  or  not  In 
Soby  v.  People,  supra,  we  said  (page  72,  134 
111.,  and  page  111,  25  N.  E.):  "It  is  a  matter 
of  common  notoriety  that,  notwithstanding 
the  highly  penal  character  of  the  statute  of 
1874,  the  evil  it  was  aimed  at  continued  to 
increase  with  wonderful  rapidity  throughout 
the  state,  and  until  in  almost  every  city  or 
town  of  any  considerable  importance  commis- 
sion houses,  offices,  or  agencies  were  estab- 
lished, in  which  the  great  bulk  of  the  busi- 
ness transacted  was  the  making  of  contracts 
which,  while  legitimate  upon  their  face,  were 
in  fact  mere  gambling  transactions,  which 
were  never  allowed  to  mature,  but  were  uni- 
formly adjusted  before  maturity  upon  differ- 
ences in  market  price,  and  without  any  actual 
delivery  of  the  articles  which  were  the  sub- 
ject-matters of  such  pretended  contracts.  To 
remedy  the  mischief,  the  Legislature,  satis- 
fied of  the  futility  of  attempting  to  suppress 
gambling  In  grain  and  other  commodities  by 
striking  merely  at  the  gambling  contracts 
themselves  and  the  parties  entering  into  such 
contracts,  has  sought  by  the  statute  of  1887 
to  suppress  all  bucket-shops,  offices,  stores,  or 
other  places  wherein  gambling  In  grain  or  oth- 
er  commodities   Is    conducted   or   permitted. 

•  •  •  It  is  apparent  from  the  whole  act, 
from  the  title  to  the  concluding  sentence,  that 
the  purpose  and  object  of  the  Legislature  was 
to  suppress  the  evil  of  gambling  in  produce." 

We  concur  in  the  following  statement,  made 
by  the  Appellate  Court  in  their  opinion  de- 
ciding this  case:  "The  act  of  Flower  In 
asking  Kruse  If  he  Intended  to  take  the  grain, 
and  the  act  of  defendant  in  printing  in  each 
statement  it  Issued  language  purporting  to 
bind  the  customer  to  the  proposition  that,  In 
making  the  deal,  he  contemplated  an  actual 
delivery,  were  unusual  precautions.  In  or- 
dinary transactions  of  the  purchase  and  sale 
of  personal  property,  such  care  would  not 
be  taken;  for  the  law  binds  the  seller  to  de- 
liver and  the  purchaser  to  receive  the  prop- 
erty. The  purpose  of  these  precautions 
seems  to  have  been  to  give  an  outward  ap- 
pearance of  an  intention  to  deliver  and  re- 
ceive the  property,  where  the  actual  Intention 
was  well  understood  by  the  parties  to  be 
that  margins  only  should  be  advanced,  and 
that  the  trades  should  be  settled  by  the  pay- 
ment  of   differences   without   any   delivery. 

•  •  •  It  is  obvious  Kruse  had  no  use  for 
1,000  bushels  of  wheat,  nor  the  means  to  pay 
for  It  Cecil  states  no  facts  to  give  reason- 
able color  to  his  testimony  that  he  could  use 
5,000  bushels  of  oats  on  his  farm.  Both 
Kruse  and  Cecil  had  traded  in  this  manner 
before  with  other  houses." 

Second.  It  Is  claimed  on  the  part  of  the 
plaintiff  in  error  that  the  crime,  if  any,  was 
committed  in  Chicago,  instead  of  Princeton. 
We  do  not  think  that  this  contention  can  be 
maintained.  The  only  contract  or  agreement 
which  either  of  the  witnesses  In  this  case 
made  was  so  made  In  the  office  of  the  plain- 
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tiff  in  error  in  Princeton.  The  market '  quo- 
tations were  there  posted  upon  the  black- 
board, and  were  -  there  made  known  to  the 
customers.  The  orders  for  the  purchase  or 
sale  of  grain  were  given  in  the  office  at 
Princeton.  AH  margins  that  were  put  up 
were  paid  in  the  office  at  Princeton.  The 
agent  of  the  plaintiff  in  error  at  Princeton 
and  the  customer  met  each  other  in  the  office 
at  that  place.  No  grain  was  ever  purchased 
by  either  Kruse  or  Cecil  on  the  Board  of 
Trade  in  their  names.  The  only  difference 
between  the  case  of  Soby  v.  People,  supra, 
and  the  case  at  bar  is  -that,  in  the  former 
case,  the  agent  of  the  firm  which  was  doing 
the  business  on  the  Board  of  Trade  was  in- 
dicted, while  in  the  case  at  bar  the  principal 
was  indicted.  Although  the  deal  was  car- 
ried out  on  the  Chicago  Board  of  Trade,  as 
was  done  here,  yet  in  the  Soby  Case  the  con- 
viction was  sustained  in  the  county  where 
the  orders  were  given,  and  where  the  mar- 
gins were  paid,  and  where  the  office  was  kept. 

Third.  The  point,  made  by  the  counsel  for 
plaintiff  in  error,  that  this  law  is  unconsti- 
tutional, as  being  in  contravention  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  is  fully  answered  by  the 
cases  of  Booth  v.  People,  186  111.  43,  57  N. 
E.  798,  50  L.  R.  A  702,  78  Am.  St  Rep.  229, 
and  Booth  v.  Illinois,  184  U.  S.  425,  22  Sup. 
Ct  425,  46  L.  Ed.  623.  In  Booth  v.  People, 
supra,  this  court  held  that  laws  for  the  sup- 
pression of  all  forms  of  gambling  have,  with- 
out exception,  been  regarded  by  the  courts 
and  law  writers  as  a  proper  exercise  of  the 
police  power  of  the  state.  The  doctrine  of 
Booth  v.  People,  supra,  was  approved  of  by 
the  Supreme  Court  of  the  United  States  in 
Booth  v.  Illinois,  supra.  In  the  latter  case 
it  was  held  that  the  Legislature  of  Illinois 
did  not  transcend  the  limits  of  constitutional 
authority  when  it  enacted  the  statute  against 
options,  known  as  section  130  of  the  Criminal 
Code  of  Illinois,  and  it  was  there  said:  "We 
cannot  -say,  from  any  facts  judicially  known 
to  the  court,  or  from  the  evidence  in  this 
case,  that  the  prohibition  of  options  to  sell 
grain  at  a  future  time  has,  in  itself,  no 
reasonable  relation  to  the  suppression  of 
gambling  grain  contracts,  in  respect  of  which 
the  parties  contemplate  only  a  settlement  on 
the  basis  of  differences  in  the 'contract  and 
market  prices.  *  *  •  It  must  be  assum- 
ed that  the  Legislature  was  of  opinion  that 
an  effectual  mode  to  suppress  gambling  grain 
contracts  was  to  declare  illegal  -all  options 
to  sell  or  buy  at  a  future  time.  The  court 
is  unable  to  say  that  the  means  employed 
were  not  appropriate  to  the  end  sought  to 
be  attained,  and  which  it  was  competent  for 
the  state  to  accomplish."  We  see  no  reason 
why  the  same  reasons  for  holding  the  act 
in  regard  to  options  constitutional  do  not 
apply  to  the  act  of  1887,  under  which  the 
present  conviction  was  bad. 

We  are  of  the  opinion  that  there  was  no 


error  in  the  judgment  of  the  lower  courts. 
Accordingly,  the  judgment  of  the  Appellate 
Court  is  affirmed. 
Judgment  affirmed. 


(210  111.  SO) 

WOLF  t.  HOPE  et  aL» 

(Supreme  Court  of  Illinois.    April  20,  1904.) 

orrr  courts— jurisdiction— judges— mjinc- 

IPAL  OFFICERS  —  SALARIES— INCREASE— CITT 
COUNCIL— INJUNCTION  —  PARTIES  —  APPEAL 
—RECORD — IMPEACTIMENT— AMENDMENT. 

1.  Where  a  transcript  on  appeal  shows  that  a 
final  decree  has  been  entered,  such  transcript 
imports  absolute  verity,  and  cannot  be  impeach- 
ed by  affidavits  that  no  final  decree  has  been  fil- 
ed, in  support  of  a  motion  to  dismiss  the  appeal 
on  such  ground. 

2.  Where,  after  appeal  from  a  decree,  it  was 
discovered  that  the  record  in  the  trial  court 
was  erroneous,  in  that  a  judgment  was  entered 
of  record  which  had  not  been  actually  pro- 
nounced by  the  judge,  the  correct  practice  is  to 
apply  to  the  trial  court  to  have  the  record 
amended,  and  apply  to  the  Supreme  Court  for 
a  continuance  until  the  application  for  amend- 
ment in  the  trial  court  can  be  heard,  and  the 
amendment,  if  made,  shown  on  appeal  by  an  ad- 
ditional transcript 

3.  Where  a  bill  to  restrain  the  payment  of 
salary  of  a  judge  of  a  city  court  clearly  showed 
that  the  cause  involved- the  validity  of  a  stat- 
ute and  the  construction  of  the  Constitution,  an 
appeal  from  an  order  sustaining  a  demurrer  to 
the  bill  was  properly  taken  directly  to  the  Su- 
preme Court,  though  there  was  no  express  state- 
ment in  the  bill  that  the  statute  in  question  was 
unconstitutional. 

4.  A  bill  by  a  taxpayer  to  restrain  members  of 
a  city  council  from  voting  salary  to  the  judge 
of  a  city  court  at  an  alleged  Illegal  rate  proper- 
ly joined  all  the  members  of  such  council  as 
defendants,  though  it  alleged  that  a  minority,  had 
uniformly  voted  against  such  allowance,  since, 
after  the  salary  was  allowed,  it  constituted  the 
act  of  the  council  acting  as  a  unit,  whether  the 
vote  was  unanimous  or  by  a  bare  majority. 

5.  Const,  art.  6,  {  1,  provides  that  the  judicial 
powers  shall  be  vested  in  one  Supreme  Court, 
circuit  courts,  county  courts,  justices  of  the 
peace,  police  magistrates,  and  such  courts  as 
may  be  created  by  law  in  and  for  cities  and  in- 
corporated towns.  Hurd's  Rev.  St.  1899,  c.  37, 
J  240,  provides  for  the  organization  of  city 
courts,  to  have  concurrent  jurisdiction  with  cir- 
cuit courts  within  the  city  in  all  civil  cases, 
and  also  in  criminal  cases,  except  treason  and 
murder,  and  in  appeals  from  justices  of  the 
peace  in  such  city ;  and  section  244  provides 
that  the  judges  of  such  city  courts  shall  be 
elected  by  the  voters  of  the  city  in  the  same 
manner  as  city  officers ;  that  they  shall  hold 
office  for  the  term  of  four  years,  and  be  vested 
with  the  same  power  and  perform  the  same  du- 
ties as  circuit  judges ;  that  when  a  vacancy  oc- 
curs, if  the  unexpired  term  exceeds  one  year, 
it  shall  be  filled  at  a  special  election,  called  by 
the  same  authority  by  which  surh  elections  are 
held,  but,  if  the  vacancy  is  for  less  than  a  year, 
it  shall  be  rilled  bv  the  Governor.  Held,  that 
the  judges  of  the  city  courts  are  municipal,  and 
not  state,  officers,  within  Const,  art.  9,  |  11. 
providing  thnt  the  fees,  salary,  or  compensation 
of  no  municipal  officer  elected  or  appointed  for 
a  definite  term  shall  be  increased  or  diminished 
during  such  term. 

0.  Since,  under  Hurd's  Rev.  St.  1899,  c.  37,  J 
240,  fixing  the  jurisdiction  of  city  courts,  swrh 
jurisdiction  is  territorially  limited  to  the  cities 


•Rehearing  denied  June  8,  1804. 
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in  which  such  courts  are  established,  and  they 
have  no  jurisdiction  in  prosecutions  for  mur- 
der and  treason,  such  courts  are  "inferior  courts 
of  record,"  within  Uurd's  Rev.  St.  1899,  c.  53. 
8  5,  providing  that  judges  of  inferior  courts  of 
record  in  towns  and  cities  shall  receive,  in  lieu 
of  all  other  fees,  perquisites,  and  benefits  what- 
soever, in  cities  and  towns  having  a  population 
of  more  than  5,000  inhabitants,  $1,500,  to  be 
paid  out  of  the  city  or  town  treasury. 

T.  Hurd's  Rev.  St.  1901,  c.  37,  §  262,  chan- 
ging the  salaries  to  be  paid  to  judges*  of  city 
courts,  applies  only  to  judges  whose  terms  of 
office  began  on  or  after  the  date  the  act  took 
effect 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty;   P.  McWilliams,  Judge. 

BUI  by  Valentine  Wolf  against  Alexander 
W.  Hope  and  others.  From  a  decree  sustain- 
ing a  demurrer  to  the  bill,  complainant  ap- 
peals.   Reversed. 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Madison  county,  sustaining 
a  demurrer  to  a  bill  for  an  injunction,  dis- 
missing the  bill,  which  was  filed  by  Valen- 
tine Wolf,  a  citizen  and  taxpayer  of  the  city 
of  Alton,  and  dissolving  a  temporary  injunc- 
tion which  restrained  Alexander  W.  Hope,  as 
judge  of  the  city  court  of  the  city  of  Alton, 
from  receiving,  and  various  officers  of  said 
city  from  allowing  and  paying  to  said  Hope, 
as  Judge,  any  sum  as  salary  in  excess  of 
$1,500  per  annum.  It  appears  from  the  bill 
that  the  city  of  Alton  has  a  population  of 
15,000 ;  that  a  city  court  In  and  for  that  city 
had  been  established  many  years  prior  to 
July  1,  1901;  that  on  Tuesday,  March  5, 
1901,  Alexander  W.  Hope  was  elected  Judge 
Of  that  court,  and  on  March  12,  1901,  quali- 
fied and  was  commissioned  by  the  Governor 
of  the  state  as  Juri-rc  of  that  court  for  a  term 
of  four  years  from  and  after  March  12,  1901 ; 
that  his  lawful  salary  on  March  12,  1901, 
was  $1,500  per  annum,  which  was  to  be 
paid  out  of  the  treasury  of  the  city,  and 
which  compensation  could  not  be  increased 
or  diminished  during  his  term  of  office,  and 
that  he  is  not  entitled  to  receive  any  salary 
in  excess  thereof;  that  for  several  months 
after  his  election  and  commission  as  such 
judge  he  received  his  salary  on  the  basis 
of  $1,500  per  annum;  that  beginning  with 
the  month  of  August,  1901,  he  presented  bills 
to  the  city  council  for,  and  received,  salary 
at  the  rate  of  $2,000  per  annum,  or  $160.66 
per  month,  being  $41.66  in  excess  of  his  law- 
ful salary,  and  being  the  rate  fixed  by  the 
act  of  May,  1901,  hereinafter  mentioned; 
that  he  solicited  the  opinion  of  the  Attorney 
General  of  the  state  of  Illinois  as  to  whether 
or  not  the  judge  of  a  city  court  in  the  state 
of  Illinois,  elected,  qualified,  and  commission- 
ed prior  to  July  1,  1901,  was  entitled  to  an 
increase  of  salary  during  the  term  for  which 
he  was  elected,  under  and  by  virtue  of  an  act 
in  relation  to  courts  of  record  In  cities,  ap- 
proved May  10,  1901  (Laws  1901,  p.  136; 
Hurd's  Rev.  St  1901,  c.  37,  §  262),  and  was 
advised  by   said   Attorney   General,   under 


date  of  June  28,  1901,  that  such  Judge  was 
not  entitled  to  such  Increase,  and  the  letter 
of  the  Attorney  General  Is  set  out  at  length 
in  the  bill ;  that  on  September  9,  1902,  Judge 
Hope  addressed  to  the  city  council  a  written 
communication  containing  the  following: 
"To  the  Honorable  Mayor  and  City  Council: 

"Gentlemen — The  condition  which  exists 
and  has  existed  for  several  months  in  the 
city  council,  created  by  five  aldermen,  who 
entered  that  body  with  the  avowed  purpose 
and  have  formed  a  conspiracy  to  resist  the 
operation  of  the  law  fixing  the  salary  of  the 
Judge  of  city  court,  is  a  remarkable  spectacle, 
stating  it  mildly,  In  this  country  of  law. 
These  five  members  were  not  satisfied  with 
voting  against  the  salary  in  the  teeth  of  the 
opinion  of  the  corporation  counsel,  in  view 
of  which  they  might  have  conceded  that  there 
was  a  chance  for  an  honest  difference  of  opin- 
ion as  to  the  validity  of  this  law;  but  they 
did  not  do  this.  This  would  not  serve  their 
lawless  purpose.  On  the  contrary,  they 
sought  to  intimidate  the  nine  other  aldermen, 
and  prevent  them  from  voting  for  the  law. 
They  made  threats  of  indictments  against 
them,  and  these  aldermen,  and  certain  news- 
papers acting  with  them,  put  in  false  state- 
ments regarding  their  position  and  reflect- 
ing upon  their  official  character,  because 
these  nine  aldermen  would  not  enter  a  con- 
spiracy to  defeat  the  law.  This  state  of 
affairs  Is  an  outrage,  and  will  not  be  per- 
mitted to  continue  any  longer.  I  have  de- 
termined to  call  a  halt  on  these  lawbreakers. 
Therefore  I  send  this  communication  to  the 
city  council,  to  inform  you,  especially  these 
five  members,  of  their  official  duty,  and  the 
penalty  for  a  failure  to  perform  it,  and  the 
law  against  a  conspiracy  to  do  an  unlawful 
act;  also  to  notify  these  aldermen,  and  cer- 
tain newspapers  acting  with  them,  that  I  will 
protect  the  nine  aldermen  doing  their  official 
duty,  obeying  their  official  oaths,  and  re- 
specting the  law  from  any  further  attacks  on 
their  official  character.  To  accomplish  this 
object  I  shall  not  hesitate  to  resort  to  the 
harshest  measures.  'Patience  has  ceased  to 
be  a  virtue'  with  you.  The  last  Legislature 
passed  a  city  court  law,  entitled  'Courts  of 
Record  in  and  for  Cities.*  Chapter  37,  Hurd's 
Rev.  St.  111.  1901,  par.  262,  §  23,  Is  as  follows: 
'The  judges  of  said  courts  shall  receive  an  an- 
nual salary  In  cities  having  more  than  8,000 
inhabitants  and  less  than  25,000  inhabitants, 
the  sum  of  two  thousand  ($2,000)  dollars.' " 

The  letter  then  contains  the  substance  of 
certain  other  sections  of  the  statute,  and  con- 
tinues: 

"This  city  court  law,  in  force  July  1,  1901, 
Is  the  only  law  on  the  statute  books  relating 
to  city  courts  in  the  state  of  Illinois  under 
which  any  judge  of  such  courts  can  receive 
nny  salary  or  any  city  court  can  exercise  any 
power  or  Jurisdiction.  All  other  laws  or  parts 
of  law  were  repealed  by  this  law.  This  is 
the  law  for  city  councils,  for  these  five  alder- 
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men,  and  every  other  public  officer  In  the 
state.  The  excuse  made  by  these  aldermen 
for  obstructing  the  law,  which  conceals  their 
real  purpose  and  deceives  no  one,  la  that  the 
law  Is  unconstitutional.  This  is  a  question 
for  the  court;  not  for  city  councils,  or  the 
members  thereof.  There  were  about  one  hun- 
dred lawyers  in  the  House  and  Senate  of 
the  Legislature  that  passed  this  law,  and  the 
Governor  that  signed  it  was  a  lawyer  him- 
self. How  strange  it  seems  that  they  were 
so  ignorant  of  the  Constitution,  and  those  five 
aldermen  are  so  wise  about  it  Mark  what 
the  Supreme  Court  of  the  state  of  Illinois 
said  to  a  public  officer,  cited  for  a  failure  to 
perform  his  official  duty  and  obey  the  law, 
when  he  answered  that  the  law  was  uncon- 
stitutional.   People  v.  Salomon,  54  111.  45." 

Here  the  letter  sets  out  at  considerable 
length  the  opinion  of  this  court  in  the  Salo- 
mon Case,  and  section  27  of  the  act  on  cities 
and  villages,  and  sections  46  and  208  of  the 
Criminal  Code  (Hurd's  Rev.  St.  11)01,  c  38, 
K  46,  208),  which  provide  penalties  for  mal- 
feasance and  misfeasance  by  municipal  offi- 
cers and  for  conspiracy  to  do  an  illegal  act, 
and  then  continues: 

"These  aldermen  may  be  prosecuted  and 
convicted  under  any  and  all  of  the  above  sec- 
tions of  the  criminal  statutes.  The  five  mem- 
bers of  the  city  council  whose  misconduct 
is  under  discussion  are  Messrs.  Ciberson, 
Noonan,  Gregory,  Yager,  and  Wegener.  They 
entered  the  city  council  with  the  avowed 
purpose  and  formed  a  conspiracy  to  nullify 
that  part  of  the  city  court  act  that  fixes  the 
salary  of  the  Judge  thereof.  They  have  re- 
sorted to  all  kinds  of  means  and  threats, 
even  of  indictment,  to  prevent  the  other  al- 
dermen from  voting  for  the  salary  of  the 
Judge  of  such  court  They,  and  certain 
newspapers  acting  with  them,  have  attacked 
and  circulated  false  statements  reflecting 
upon  the  official  character  of  the  aldermen 
who  followed  the  path  of  duty  marked  out 
by  law  and  refused  to  depart  from  it  This 
unseemly  performance  has  been  kept  up  by 
them,  without  abatement,  at  every  meeting 
of  the  city  council  for  many  months.  There- 
fore take  notice,  the  above-named  members 
of  the  city  council,  that  your  unlawful  acts 
must  cease.  I  propose  to  protect  from  any 
further  attacks  from  you,  or  the  newspapers 
acting  with  you,  the  nine  aldermen  who 
did  their  official  duty  and  obeyed  their 
official  oaths  when  they  voted  for  the  salary 
of  the  Judge  of  the  city  court,  while  you 
violated  your  official  duty  and  your  official 
oaths  when  you  voted  against  it  I  tell  you 
in  plain  words,  that  you  cannot  misunder- 
stand, that  you  can  no  longer  pursue  your 
lawless  course.  If  you  attempt  It  you  will 
be  prosecuted  to  the  fullest  extent  of  the 
law.  You  pose  as  reformers  In  the  city  coun- 
cil, without  any  character  to  support  the  role. 
You  claim  you  are  trying  to  find  lawbreak- 
ers and  punish  them.  We  have  found  five 
lawbreakers  in  your  persons.    If  you  make 


it  necessary,  we  will  commence  and  punish 
you  first    It  is  up  to  you  now. 

"Respectfully,  Alex.  W.  Hope." 

The  bill  avers  that  the  tendency  of  the 
letter  Is  to  interfere  with  the  members  of 
the  city  council  in  the  performance  of  their 
duty,  and  further  avers  that  unless  an  in- 
junction is  Issued,  without  notice,  the  city 
council  will,  on  October  14,  1902,  again  allow 
the  salary  of  the  defendant  Judge  Hope, 
in  an  excessive  amount  and  the  same  will 
be  paid  In  due  course  thereafter  by  the 
city  comptroller  and  the  city  treasurer;  that 
notice  has  not  been  given,  because  the  time 
intervening  prior  to  the  meeting  of  the 
council  is  so  short  that  it  will  not  admit  of 
the  delay  which  would  be  occasioned  by  giv- 
ing the  notice.  Alexander  W.  Hope,  the 
aldermen  (14  In  number),  the  mayor,  the  city 
treasurer,  and  the  city  comptroller  were  made 
defendants.  The  bill  was  filed  on  October  13, 
1902,  and  a  temporary  injunction  Issued  re- 
straining Judge  Hope  from  receiving,  and 
the  city  authorities  from  paying,  any  salary 
at  a  rate  in  excess  of  $1,500  per  annum.  The 
five  aldermen  specifically  named  in  the  letter 
of  appellee,  Judge  Hope,  filed  an  answer  ad- 
mitting the  material  averments  of  the  bill, 
and  stating  that  they  had  never  voted  for 
the  allowance  of  any  salary  in  excess  of 
$1,500  per  annum,  and  did  not  expect  to 
do  so.  The  remaining  defendants  filed  de- 
murrers, on  the  ground,  first  that  there  Is 
no  equity  in  the  bill;  second,  parties  de- 
fendant are  improperly  Joined;  third,  it  is 
not  shown  by  the  bill  or  affidavits  attached 
that  rights  of  complainant  will  be  unduly 
prejudiced  if  the  injunction  is  not  issued 
without  notice.  Judge  Hope  made  an  appli- 
cation for  a  change  of  venue  on  the  ground 
of  the  prejudice,  as  alleged  by  him,  of  each 
and  every  of  the  circuit  Judges  In  and  for  the 
circuit  in  which  the  county  of  Madison  is 
situated.  Thereupon  the  demurrer  was 
heard  by  Hon.  Paul  McWilllams,  Judge  of 
the  city  court  of  the  city  of  Litchfield,  pre- 
siding as  Judge  of  the  circuit  court  of  Madi- 
son county,  upon  the  request  of  one  of  the 
Judges  of  the  latter  court,  and  at  the  January 
term  of  that  court  the  decree  above  mention- 
ed was  entered,  and  the  complainant  appeals 
to  this  court.  The  order  allowing  the  appeal 
continues  the  temporary  injunction  in  force. 

Burton  &  Wheeler,  for  appellant  B.  H. 
Canby,  B.  J.  O'Neill,  C.  W.  Terry,  and  L.  B. 
Washburn,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts).  A 
preliminary  question  is  presented  by  a  mo- 
tion to  dismiss  the  appeal,  based  upon  two 
grounds;  the  first  being  that  no  final  decree 
has  ever  been  entered  by  the  circuit  court  in 
this  cause.  It  is  sought  to  make  this  fact 
appear  by  affidavits  filed  here.  The  tran- 
script of  the  record  herein  shows  a  final  de- 
cree. The  record,  as  exhibited  to  us  by  the 
transcript  Imports  absolute  verity.    For  the 
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jar pose  of  disposing  of  tbe  cause  in  tbis 
xmrt,  it  is  tbe  sole,  conclusive,  and  unim- 
peachable evidence  of  tbe  proceedings  in  the 
lower  court  3  Cyc.  p.  162;  Chicago,  Bur- 
ington  &  Qulncy  Railroad  Co.  v.  Lee,  68  111. 
576.  Where  the  record  of  the  court  below  is 
?rroneous,  in  that  a  Judgment  or  decree  has 
seen  entered  of  record  which  was  not  actual- 
ly pronounced  by  the  judge,  the  correct  prac- 
tice is  to  apply  to  tbe  court  below,  upon  prop- 
er notice,  to  have  the  record  amended;  and 
where  it  is  made  to  appear  in  this  court, 
when  the  cause  is  pending  here,  that  it  is 
probable  such  an  amendment  should  be  made 
in  the  court  below,  tbe  cause  will  be  con- 
tinued in  this  court,  when  justice  requires, 
until  application  can  be  heard  for  an  amend- 
ment of  the  record  in  tbe  court  below,  and 
until  tbe  amendment,  if  made,  can  be  shown 
here  by  an  additional  transcript.  Bergen  v. 
Riggs,  40  111.  61,  89  Am.  Dec.  335;  Shipley 
v.  Spencer,  40  111.  105.  But  such  a  mistake 
in  entering  the  decree  or  judgment  below  is 
not  a  ground  for  dismissing  tbe  appeal,  and 
affidavits  showing  such  a  mistake  will  only 
be  considered  In  this  court,  when  filed  In 
support  of  a  motion  for  a  continuance  which 
has  beeu  made  in  due  time,  for  the  purpose 
of  permitting  the  court  below  to  pass  on  tbe 
application  of  tbe  complaining  party. 

The  other  ground  upon  which  the  motion 
to  dismiss  is  based  is  that  tbe  court  has  no 
jurisdiction  of  this  appeal,  because- it  is  taken 
directly  from  the  circuit  court  to  this  court 
The  position  of  appellees  Is  that  tbe  appeal 
should  have  been  to  the  Appellate  Court,  and 
that  the  validity  of  a  statute  or  a  construc- 
tion of  the  Constitution  is  not  involved,  for 
the  reason  that  it  is  not  expressly  stated  In 
tbe  bill  herein  that  section  23  of  the  act  ap- 
proved May  10,  1901  (Acts  1901,  p.  136), 
which  is  section  262  of  chapter  37  of  Kurd's 
Revised  Statutes  of  1901,  is  unconstitutional 
or  invalid;  and  in  support  of  this  position 
we  are  referred  to  Beach  v.  Peabody,  188  111. 
75,  58  N.  E.  679,  Chicago  General  Railway 
Co.  v.  Sellers,  191  111.  524,  61  N.  E.  495; 
Pearce  v.  Vittum,  193  111.  192,  61  N.  B.  1116, 
and  Cleveland,  Cincinnati,  Chicago  &  St 
Louis  Railway  Co.  v.  McGrath,  195  111.  104, 
G2  N.  E.  782.  An  examination  of  these  cases 
shows  that  they  do  not  go  to  this  extent 
They  hold  that  a  case  cannot  be  brought  by 
appeal  or  writ  of  error  directly  to  this  court 
from  the  trial  court  on  the  ground  that  it 
involves  the  validity  of  a  statute  or  a  con- 
struction of  the  Constitution,  unless  the  rec- 
ord shows  that  such  question  was  In  some 
way  presented  to  the  trial  court  for  its  de- 
cision. An  inspection  of  this  bill  clearly 
shows  that  the  cause  involves  the  validity  of 
a  statute  and  a  construction  of  the  Constitu- 
tion. This  gives  tbis  court  Jurisdiction,  with- 
out an  express  statement  in  tbe  bill  that  the 
statute  in  question  is  unconstitutional.  The 
motion  to  dismiss  the  appeal  is  therefore 
overruled. 

It  is  urged  that  there  is  a  misjoinder  of 


defendants,  for  the  reason  that  five  alder- 
men who  had  persistently  voted  against  pay- 
ing the  Increased  salary  are  made  defend- 
ants, and  that  as  the  bill  does  not  charge 
that  they  were  doing  any  illegal  act  or 
threatening  to  do  an  illegal  act,  they  should 
not  have  been  joined  with  tbe  nine  aldermen 
who  were  charged  with  doing  an  illegal 
act  in  voting  tbe  increased  compensation. 
Whenever  the  bill  of  Judge  Hope  for  his  sal- 
ary, which  was  presented  monthly,  was  al- 
lowed, tbe  act  of  allowing  it  became  the  act 
of  the  entire  city  council,  whether  the  bill 
was  allowed  by  unanimous  vote,  or  by  a  mere 
majority  of  one;  and  If  any  of  the  aldermen 
were  proper  parties  defendant  to  this  suit 
it  was  lawful,  in  enjoining  that  body,  to  en- 
join each  and  every  alderman.  A  city  coun- 
cil is  a  unit  It  cannot  be  divided  into  two 
or  more  parts,  and  one  part  restrained  from 
the  performance  of  functions  which  can  be 
performed  only  by  the  entire  body. 

Another  ground  of  demurrer  Is  that  the  in- 
junction was  issued  without  notice,  and  with- 
out any  averment  In  bill  or  affidavit  that  the 
rights  of  the  complainant  would  be  unduly 
prejudiced  if  the  Injunction  was  not  issued 
without  notice.  This  question  is  not  raised 
by  a  demurrer.  The  averment  said  to  be  lack- 
ing might  be  omitted  entirely  from  the  bill, 
and  contained  in  an  affidavit  filed  therewith. 
It  is  manifest  that  a  bill  is  not  demurrable 
because  It  does  not  contain  an  averment 
which  the  statute  provides  it  may  contain, 
but  which,  under  the  statute,  it  need  not  con- 
tain. Under  such  circumstances  it  is  not  ma- 
terial to  the  cause  stated  by  the  bill.  It  is 
therefore  unnecessary  to  determine  whether, 
under  the  allegations  of  tbe  bill,  notice  should 
have  been  given. 

The  question  arising  upon  the  merits  is, 
can  the  salary  of  a  Judge  of  a  city  court 
elected  and  commissioned  in  March,  1901,  for 
a  period  of  four  years  from  the  12th  day  of 
that  month,  be  increased  during  hie  term  of 
office  by  virtue  of  an  act  approved  May  10, 
1901,  and  In  force  July  1,  1901,  or  Is  such  In- 
crease prohibited  by  the  Constitution  of  the 
state?  By  the  provisions  of  sections  7,  16, 
and  25  of  article  6,  section  21  of  article  4, 
section  23  of  article  5,  and  section  10  of  arti- 
cle 10,  Constitution  of  1870,  it  is  provided 
that  the  salaries  or  compensation  of  Judges 
of  the  Supreme  Court,  judges  of  the  circuit 
courts,  judges  of  the  superior  court  and  the 
state's  attorney  of  Cook  county,  members  of 
the  General  Assembly,  the  executive  officers 
of  the  state,  Including  officers  of  all  the  public 
institutions  of  the  state,  and  county  officers, 
shall  not  be  Increased  or  diminished  during 
the  terms  of  such  officers;  and  section  11  of 
article  9  of  the  Constitution  provides:  "The 
fees,  salary  or  compensation  of  no  municipal 
officer  who  is  elected  or  appointed  for  a  defi- 
nite term  of  office  shall  be  increased  or  dimin- 
ished during  such  term."  The  purpose  of  the 
constitutional  convention '  evidently  was  to 
provide  that  the  salary  of  no  public  officer 
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holding  place  for  a  definite  period  tinder  the 
laws  of  this  state  should  be'  Increased  or  di- 
minished during  his  term  of  office;  but  it  is 
urged  that  the  judge  of  a  city  court  is  not 
within  any  clause  of  the  Constitution  pro- 
hibiting an  increase  or  decrease  of  salary  dur- 
ing the  term,  and  that,  therefore,  the  Legis- 
lature had  the  power  to  make  a  change  In 
the  salary  attached  to  that  office  during  the 
term  or  the  incumbent  thereof. 

City  courts  were  erected  under  section  1 
of  article  6  of  the  present  Constitution,  which 
reads  as  follows:  "The  judicial  powers,  ex- 
cept as  In  this  article  is  otherwise  provided, 
shall  be  vested  In  one  Supreme  Court,  circuit 
courts,  county  courts,  justices  of  the  peace, 
police  magistrates,  and  such  courts  as  may 
be  created  by  law  In  and  for  cities  and  incor- 
porated towns."  Under  this  provision  of  the 
Constitution  the  Legislature  In  1874  pro- 
vided as  follows:  "The  several  courts  of  rec- 
ord now  existing  in  and  for  cities,  and  such 
as  may  hereafter  be  established  by  law,  In 
and  for  any  city  In  this  state,  shall'  severally 
be  styled  'the  city  court  of  [name  of  city],' 
and  shall  have  concurrent  jurisdiction  with 
the  circuit  courts  within  the  city  In  which 
the  same  may  be,  in  all  civil  cases,  and  In  all 
criminal  cases  except  treason  and  murder, 
and  In  appeals  from  justices  of  the  peace  in 
said  city;  and  the  course  of  proceedings  and 
practice  In  such  courts  shall  be  the  same  as  in 
the  circuit  courts,  so  far  as  may  be."  Hurd's 
Rev.  St  1899,  c.  37,  §  240.  This  section  con- 
tinued In  force  until  July  1,  1901.  Section 
244  of  the  same  act  provided  that,  the  judges 
of  such  courts  should  be  elected  by  the  qual- 
ified voters  of  the  said  city  in  the  same  man- 
ner that  the  city  officers  are  elected,  and  shall 
hold  office  for  the  term  of  four  years,  and  until 
their  successors  are  elected  and  qualified;  that 
they  shall  qualify  and  be  commissioned  in  the 
same  manner,  and  be  vested  with  the  same 
powers,  and  perform  the  same  duties,  as  cir- 
cuit judges.  Where  a  vacancy  occurs,  If  the 
unexpired  term  exceeds  one  year,  It  shall  be 
filled  at  a  special  election  called  by  the  same 
authority  by  which  other  city  elections  are 
called.  If  the  unexpired  term  does  not  ex- 
ceed one  year,  the  vacancy  shall  be  filled 
by  appointment  by  the  Governor. 

Judges  of  city  courts  are  not  specifically 
mentioned  In  the  Constitution,  and  it  is 
earnestly  Insisted  that  they  are  not  municipal 
officers,  within  the  meaning  of  section  11  of 
article  9  of  the  Constitution,  but  that  they 
are  state  officers,  because  commissioned  by 
the  Governor,  and  because  their  duties  per- 
tain to  the  state  at  large  and  to  the  general 
public.  In  our  judgment  this  position  is  at 
variance  with  the  law  as  stated  by  this  court 
in  the  case  of  County  of  Cook  v.  Sennott,  136 
in.  314,  26  N.  E.  491,  where'  it  Is  held  that 
the  clerk  of  the  probate  court  of  Cook  county 
Is  a  municipal  officer.  He  is  an  officer  of  a 
court  of  greater  territorial  jurisdiction  than  a 
city  court,  and  which,  as  well  as  a  city  court, 
has  jurisdiction  of  affairs  which  pertain  to 


the  state  at  large  and  to  the  general  public. 
Hurd's  Rev.  St  1901,  c.  37,  }  220.  He  to 
commissioned  by  the  Governor.  Section  229, 
Id.  The  fact  that  the  judge  of  a  city  court 
has  the  power  to  interchange  with  and  per- 
form the  duties  of  judges  of  circuit  superior, 
county,  and  probate  courts  throughout  the 
state  is  without  significance.  County  Judges 
have  a  like  power  to  exchange  with  each 
other  throughout  the  state,  but  it  would 
scarcely  be  contended  that  they  thereby  be- 
come state  officers.  We  are  unable  to  per- 
ceive any  distinction  that  will  enable  us  to 
hold  that  the  judge  of  a  city  court  is  not  a 
municipal  officer,  while  holding  that  the  clerk 
of  a  probate  court  Is  a  municipal  officer. 

The  provisions  of  the  Constitution  other 
than  article  9  provided  that  the  salaries  of 
certain  officers,  Including  all  the  state  offi- 
cers, and  all  officers  holding  places  under 
the-  executive  department  of  the  state  for  a 
definite  term,  should  not  be  increased  or 
diminished  during  their  term.  In  our  judg- 
ment the  provision  quoted  from  section  11  of 
article  9  of  the  Constitution  was  intended  to 
include  all  officers,  not  specifically  mentioned 
In  other  provisions  of  the  Constitution,  oc- 
cupying offices  created  by  the  laws  of  the 
state  in  and  for  any  of  the  political  subdi- 
visions of  the  state,  and  within  the  meaning 
of  that  section  the  judge  of  a  city  court  is  a 
municipal  officer. 

It  is  further  urged,  however,  that  prior  to 
July  1,  1901,  there  was  no  law  in  this  state 
fixing  the  salary  of  judges  of  city  courts,  and 
that  the  act  of  May,  1901,  fixing  the  salary, 
was,  therefore,  a  valid  exercise  of  power,  as 
it  did  not  Increase  or  diminish  the  salary 
during  the  term,  and  that  all  judges  of  city 
courts  throughout  the  state  were  entitled  to 
cpmpensation  at  the  rate  fixed  by  that  act 
from  and  after  July  1,  1901,  even  though 
their  terms  of  office  had  commenced  prior 
to  that  time.  Section  3  of  chapter  53  of 
Hurd's  Rev.  St  1899,  which  is  the  "Fees 
and  Salaries  Act,"  fixes  the  salaries  of  judges 
of  the  circuit  court  and  of  the  superior  court 
of  Cook  county.  Section  4  of  that  act  pro- 
vides the  method  by  which  such  salaries  shall 
be  paid.  Section  5  contains  the  following: 
"Judges  of  Inferior  courts  of  record  in  towns 
and  cities  shall  be  allowed,  and  receive  in 
lieu  of,  all  other  fees,  perquisites  or  benefits 
whatsoever,  in  cities  or  towns  having  a  popu- 
lation not  exceeding  five  thousand  (5,000)  in- 
habitants, five  hundred  dollars  ($500),  and 
in  cities  or  towns  having  more  than  five 
thousand  (5,000)  inhabitants,  fifteen  hundred 
dollars  ($1,500),  to  be  paid  out  of  the  city  or 
town  treasury:  provided,  that  in  cities  having 
a  population  of  one  hundred  thousand  (100,- 
000)  or  more,  the  city  or  common  council 
may  give  such  additional  compensation,  to 
be  paid  out  of  the  city  or  town  treasury,  to 
the  judge  or  judges  of  such  court,  as  shall 
be  deemed  reasonable,  not  exceeding  a  sum 
sufficient  to  make  the  entire  salary  five  thou- 
sand dollars  ($5,000),  which  additional  corn- 
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pensation  shall  be  fixed  prior  to  the  election 
of  such  judge  or  judges,  and  shall  be  pro- 
vided for  in  the  annual  appropriation  or- 
dinance of  each  year,  and  shall  not  be  in- 
creased or  diminished  during  the  term  of 
office  of  such  judge  or  judges." 

The  argument  is  that  a  city  court  is  not 
an  inferior  court  of  record.  Section  1  of  ar- 
ticle 5  of  the  Constitution  of  1818  provided 
as  follows:  "The  judicial  power  of  this  state 
shall  be  and  is  hereby  vested  in  one  Supreme' 
Court,  in  circuit  courts,  in  county  courts,  and 
In  justices  of  the  peace:  provided,  that  in- 
ferior local  courts,  of  civil  and  criminal  Juris, 
diction,  may  be  established  by  the  General 
Assembly  In  the  cities  of  this  state,  but  such 
courts  shall  have  a  uniform  organization  and 
Jurisdiction  in  such  cities."  Under  the 
proviso  to  this  section  of  that  Constitution, 
various  local  courts  were  created  by  the 
Legislature  In  cities  of  the  state,  and  it  is 
to  be  observed  that  the  clause  of  the  Con- 
stitution just  quoted  denominates  them  as 
"Inferior"  courts.  For  the  purpose  of  pre- 
venting Inconvenience  that  might  otherwise 
arise  from  the  alterations  and  amendments 
of  the  organic  law  of  the  state,  the  Con- 
stitution of  1870  continued  these  local  courts 
in  existence  by  section  5  of  the  schedule, 
which  Is  a  part  of  that  document  and  which 
reads  as  follows:  "All  existing  courts  which 
are  not  in  this  Constitution  specifically  enu- 
merated, shall  continue  In  existence  and  ex- 
ercise their  present  jurisdiction  until  other- 
wise provided  by  law."  Hurd's  Rev.  St  1901, 
p.  75.  Under  that  section  such  local  courts 
continued  in  existence  until  July  1,  1874, 
when  they  were  superseded  by  or  merged  into 
the  city  courts  under  and  by  virtue  of  the 
act  on  city  courts,  which  became  effective 
on  that  day,  and  the  first  section  of  which  Is 
section  240  of  chapter  87  of  Hurd's  Revised 
Statutes  of  1880. 

It  will  be  observed  that  the  fees  and  sal- 
aries act  was  originally  approved  March  29, 
1872,  and  in  force  July  1,  1872,  and  the  con- 
clusion of  the  appellees  Is  that  the  term  "in- 
ferior courts  of  record,"  in  section  5  of  that 
act,  therefore,  has  reference  only  to  the  in- 
ferior local  courts  which  existed  under  the 
Constitution  of  1848,  and  which  were  still  in 
existence  at  the  time  of  the  passage  of  the 
fees  and  salaries  act  in  1872,  and  consequent- 
ly should  not  be  held  to  apply  to  the  judge 
of  a  city  court,  which  belongs  to  a  class  of 
courts  not  then  in  existence,  and  not  aptly 
described  by  the  language  of  section  5.  This 
section;  as  originally  passed,  did  not  contiiin 
the  proviso  which  It  now  contains,  and  which 
is  herein  above  set  forth.  Hurd's  Rev.  St 
1874,  c.  53,  {  5.  In  1877,  after  the  passage 
of  the  city  court  act  section  5,  supra,  was 
amended  by  re-enacting  the  entire  section 
with  the  proviso  inserted  therein.  The  pro- 
viso authorizes  the  city  council  to  increase 
the  salary  "to  the  judge  or  judges  of  such 
court"  The  term  "such  court"  refers  to  the 
first  part  of  the  section,  and  means  one  of 


the  "inferior  courts  of  record."  As  there 
were  no  courts  in  existence  to  which  this 
proviso  could  apply  when  it  was  enacted  in 
1877,  or  to  which  section  5  as  re-enacted  In 
that  year  could  apply,  except  city  courts,  we 
think  it  apparent  that  the  Legislature,  by  the 
enactment  of  the  proviso,  made  the  language 
of  section  5  applicable  to  city  courts,  even 
bad  it  not  been  so  applicable  prior  to  that 
time;  otherwise,  the  enactment  of  the  pro- 
viso was  a  useless  thing. 

Further,  section  5  of  the  fees  and  salaries 
act.  as  passed  in  1872,  fixed  the  salaries  of 
"Judges  of  inferior  courts  of  record  in  towns 
and  cities."  Section  1  of  article  5  of  the 
Constitution  of  1848  did  not  authorize  the 
creation  of  courts  of  record  "in  towns."  The 
only  authority  contained  in  that  section  of 
that  Constitution  for  the  creation  of  inferior 
local  courts  required  that  they  be  established 
"in  the  cities  of  this  state."  Section  1  of 
article  6  of  the  Constitution  of  1870,  on  the 
other  hand,  authorized  the  establishment  of 
"such  courts  as  may  be  created  by  law  in 
and  for  cities  and  Incorporated  towns."  It 
follows,  therefore,  that  in  enacting  section  5 
of  the  fees  and  salaries  act  of  1872  the  Legis- 
lature must  have  had  in  contemplation  judges 
of  courts  that  might  thereafter  be  erected 
under  section  1  of  article  6  of  the  Constitu- 
tion of  1870,  as  well  as  Judges  of  "inferior 
local"  courts  which  had  been  organized  un- 
der the  Constitution  of  1848  and  which  were 
then  still  In  existence. 

Disregarding,  however,  the  reasoning  con- 
sequent upon  a  consideration  of  the  enact- 
ment of  the  proviso  In  section  5  of  chapter 
53  of  Hurd's  Revised  Statutes  of  1901,  and 
a  comparison  of  the  language  of  that  section 
with  the  language  of  the  sections  from  the 
Constitutions  of  1848  and  1870  last  above  re- 
ferred to,  we  would  still  incline  to  the  view 
that  Judges  of  city  courts,  are  within  the 
language  of  section  5  as  originally  enacted. 
The  term  "Inferior  courts  of  record,"  as  con- 
tained In  that  section,  designates  courts  of 
record  inferior  to  the  circuit  court  and  the 
superior  court  of  Cook  county;  and  while 
the  city  court  is  not  an  Inferior  court,  in 
the  sense  that  an  appeal  lies  from  that  court 
either  to  the  circuit  or  superior  court  still 
It  was  inferior,  as  it  existed  In  March,  1901, 
so  far  as  its  original  jurisdiction  was  con- 
cerned—that is,  it  did  not  have  jurisdiction 
of  murder  or  treason.  It  was  not  a  court  of 
unlimited,  general  Jurisdiction,  as  are  the  cir- 
cuit court  and  the  superior  court;  nor  is  the 
extent  of  the  territory  throughout  which  It 
may  exercise  Its  jurisdiction  as  great  as  that 
throughout  which  may  be  exercised  the  Juris- 
diction of  the  circuit  or  superior  court  In 
these  respects  it  1b  an  inferior  court,  and  the 
Judge  thereof  Is  a  "judge  of  an  Inferior  court 
of  record,"  within  the  meaning  of  section  5 
of  the  fees  and  salaries  act. 

We  therefore  hold  that  it  was  not  within 
the  power  of  the  Legislature  to  increase  or 
diminish  the  salary  of  the  judge  of  a  city 
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court  during  the  term  for  which  said  judge 
was  elected,  and  that  section  202  of  chapter 
37  of  Hurd's  Revised  Statutes  of  1901  applies 
only  to  Judges  of  the  city  courts  whose  terms 
of  office  begin  on  or  after  July  1,  1901.  The 
decree  of  the  circuit  court  will  be  reversed, 
and  the  cause  remanded,  with  directions  to 
that  court  to  overrule  the  demurrer,  and  to 
grant  leave  to  appellees  to  answer  or  plead, 
if  they  shall  move  for  such  leave.  The  tem- 
porary injunction  will  continue  In  force  un- 
til the  further  order  of  the  circuit  court 
Reversed  and  remanded,  with  directions. 

(20»  ill.  «g) 

DADY  v.  OONDIT.* 

(Supreme  Court  of  Illinois.     April  20,  1904.) 

VENDOR  AND  PURCHASER— CONTRACTS—  BREACH 
BT  VENDOR—  DAMAGES— EVIDENCE— SALES  OF 
OTHER  PROPERTY  —  ELEMENTS— BOOM  CONDI- 
TIONS —  ADAPTABILITY  TO  PARTICULAR  PUB- 
POSES  —  INSTRUCTIONS  —  APPEAL  —  PREJU- 
DICIAL  ERROR— INTEREST. 

1.  In  an  action  for  breach  of  a  contract  to  sell 
land  located  iff  the  vicinity  of  a  town  which 
was  undergoing  a  boom,  testimony  that  at  the 
time  of  the  breach  of  the  contract  the  lands 
had  a  cash  market  value  for  subdivision  pur- 
poses, and  that  by  reason  of  the  developments 
at  that  time  taking  place  and  expected  to  take 
place  there  was  a  greatly  increased  demand  for 
all  property  in  the  vicinity,  was  admissible  to 
•how  the  cash  market  value  of  the  land  on  the 
date  of  the  breach. 

2.  In  an  action  for  breach  of  a  contract  to  sell 
land,  evidence  of  the  sales  of  similar  land  in 
the  same  vicinity  was  admissible  on  the  issue  of 
the  market  value  of  the  land  at  the  time  of  the 
breach,  though  such  sales  were  made  partly  on 
time,  where  the  deferred  payments  bore  6  per 
cent  interest 

3.  The  facts  tftat  the  purchasers  in  such  other 
sales  did  not  in  all  cases  pay  the  actual  amount 
agreed  upon,  and  that  a  number  of  years  after- 
wards the  vendors  disposed  of  their  mortgages 
at  a  discount  could  be  shown  to  militate  against 
the  weight  of  the  evidence,  but  did  not  show 
that  the  sales  failed,  so  as  to  render  it  inad- 
missible. 

4.  The  fact  that  the  location  and  quality  of 
•ucb  other  lands  was  not  precisely  the  same 
as  the  land  in  dispute,  and  that  the  parcels  va- 
ried in  distance  from  the  town,  the  proximity 
of  which  gave  them  their  value,  did  not  render 
such  evidence  inadmissible. 

5.  In  an  action  for  breach  of  a  contract  to 
sell  land,  where  evidence  of  sales  of  other  land 
in  the  vicinity  is  introduced,  a  broad  latitude 
should  be  allowed  in  cross-examination  of  wit- 
nesses as  to  such  sales. 

6.  In  an  action  for  breach  of  a  contract  to  sell 
land,  the  sole  question  on  the  issue  of  damages 
is  the  determination  of  the  cash  market  value 
of  the  land  on  the  date  of  the  breach,  irrespec- 
tive of  whether  the  conditions  which  fixed  the 
market  price  on  that  date  were  permanent  or 
not 

7.  In  an  action  for  breach  of  a  contract  to 
sell  land,  an  instruction  that  the  market  value 
of  land  is  the  highest  price  which  it  will  bring 
in  cash  on  the  open  market,  and  that  if,  by 
reason  of  the  conditions  existing  on  the  day  of 
the  breach,  the  land  would  then  have  sold  for 
more  than  the  plaintiff  agreed  to  pay  for  it,  the 
jury  should  take  such  increased  value  into  con- 
sideration in  arriving  at  the  value  of  the  land, 
no  matter  whether  the  conditions  then  existing 
were  permanent  or  temporary,  could  not  have 
misled  the  jury  where  a  subsequent  instruction 
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told  them  that  the  cash  market  value  of  the 
land  on  the  day  of  the  breach  was  not  the 
market  value  under  peculiar  circumstances,  and 
on  very  favorable  terms,  but  was  a  sum  for 
which  the  land  could  be  sold  at  public  auction 
where  the  owner  was  not  obliged  to  sell  and 
purchasers  were  willing  to  buy. 

8.  In  an  action  for  the  breach  of  a  contract  to 
sell  land,  an  instruction  that  if  there  was  a  de- 
mand for  property  in  the  vicinity  of  that  in 
dispute  on  the  date  of  the  breach,  in  conse- 
quence of  which  the  land  had  a  market  value 
above  the  price  which  plaintiff  agreed  to  pay 
for  it,  the  jury  would  take  such  increased  value 
into  consideration,  was  not  subject  to  the  crit- 
icism of  allowing  the  jury  to  take  into  consider- 
ation the  increased  value  of  the  land,  even 
though  the  increased  value  might  not  equal  the 
contract  price. 

9.  In  an  action  for  breach  of  a  contract  to  sell 
land,  an  instruction  allowing  the  jury  to  take 
into  consideration  on  the  issue  of  value  the 
"supposed"  adaptability  of  the  land  to  subdivi- 
sion and  sale  in  lots,  was  not  objectionable. 

10.  In  an  action  for  breach  of  a  contract  to 
sell  land,  a  charge  directing  the  consideration 
of  the  jury  to  the  question  of  whether  certain 
improvements  were  expected  in  the  town  near 
which  the  land  was  located  was  proper,  though 
the  word  "expected"  was  not  qualified  by  the 
word  "reasonably,"  for  the  increased  valuation 
resulting  from  such  expectation  was  a  proper 
item  of  damage,  whether  the  expectation  was 
well  founded  or  not 

11.  In  an  action  for  breach  of  a  contract  to 
sell  land,  an  instruction  that  the  jury  might 
take  into  consideration  other  sales  of  similar 
property  made  near  the  date  of  the  breach  in  de- 
termining the  market  value  of  the  land  on  that 
date  was  not  incomplete  in  failing  "to  state 
certain  elements  which  should  bo  taken  into  con- 
sideration in  connection  with  sales." 

12.  A  charge  that  a  preponderance  of  evidence 
on  any  point  at  issue  is  sufficient  to  justify  a 
verdict'  for  the  side  on  which  the  preponder- 
ance exists  could  not  have  misled  the  jury  into 
believing  that  there  would  have  to  be  a  pre- 
ponderance of  evidence  in  favor  of  defendant 
in  order  to  find  for  him,  where  in  other  instruc- 
tions the  jury  were  informed  that  plaintiff 
could  not  recover  unless  he  established  his  claim 
by  a  preponderance  of  the  evidence,  and  the 
jury  were  specifically  instructed  that  the  burden 
of  proof  rested  on  plaintiff  to  establish  by  a 
preponderance  of  the  evidence  every  material 
allegation  and  fact  necessary  to  a  recovery. 

13.  In  an  action  for  breach  of  a  contract  to 
sell  land,  a  charge  that  a  preponderance  of  evi- 
dence on  any  point  is  sufficient  to  justify  a 
verdict  for  the  side  on  which  the  preponder- 
ance exists,  is  not  prejudicial  where  the  only 
point  at  issue  is  the  value  of  the  land  on  the 
date  of  the  breach. 

14.  In  an  action  for  breach  of  a  contract  to 
sell  land,  the  jury  could  consider  the  increased 
value  of  the  land  by  reason  of  the  fact  that  it 
was  believed  to  be  adaptable  to  subdivision,  and 
therefore  actually  had  a  higher  cash  market 
value,  though  it  was  not  actually  subdivided  or 
actually  adapted  to  subdivision. 

15.  In  an  action  for  breach  of  a  contract  to 
sell  land  the  jury  should  determine  the  cash 
market  value  of  the  land  on  the  day  of  the 
breach  by  what  it  would  have  sold  for  at  the 
time  on  the  market  for  cash,  or  its  equivalent 

16.  In  an  action  for  breach  of  a  contract  to  sell 
land,  a  charge  that  the  jury  should  fix  the  ac- 
tual cash  market  value  of  the  land  on  the  day 
of  the  breach,  and  should  consider  its  fair  casta 
value  if  Bold  in  the  market  under  ordinary  cir- 
cumstances, or  under  the  circumstances  then  ex- 
isting, was  not  open  to  the  objection  of  allow- 
ing the  jury  to  consider  peculiar  circumstances 
and  very  favorable  terms,  increasing  the  land 
to  much  more  than  its  fair  cash  value. 

17.  In  an  action  for  breach  of  a  contract  to  sell 
land,  a  charge  that  plaintiff  was  in  any  event 
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entitled  to  nominal  damages,  whereas  defendant 
had  in  fact  made  a  tender  of  costs  and  $1,  was 
not  prejudicial  where  the  jury  found  large  ac- 
tual damages. 

18.  Where  there  is  no  marked  inconsistency,  one 
instruction  may  supplement  another,  and  the 
jury  are  presumed,  in  making  up  their  verdict, 
to  have  considered  the  instructions  as  a  whole. 

19.  In  an  action  for  breach  of  a  contract  to 
sell  land,  where  the  damages  were  not  so  certain 
or  definite  that  defendant  could,  without  the 
verdict  of  a  jury,  have  known  how  much  he  was 
liable  for,  plaintiff  was  properly  denied  interest 
from  the  date  of  the  breach  to  the  date  of  his 
verdict. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

-  Action 'by  James  M.  Condit  against  Robert 
Dady.  From  a  judgment  of  the  Appellate 
Court  attorning  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  suit  has  been  submitted  to  this  court 
before  for  review.  Its  history  can  be  obtain- 
ed from  an  examination  of  163  111.  511,  45 
N.  E.  224,  affirming  the  judgment  of  the  Ap- 
pellate Court  reported  in  56  111.  App.  545,  and 
the  further  opinion  of  this  court  reported  in 
188  111.  234,  .58  N.  B.  800,  reversing  the  judg- 
ment of  the  Appellate  Court  reported  In  87 
111.  App.  250. 

The  controversy  out  of  which  the  present 
suit  arose,  as  well  as  the  other  prolonged  liti- 
gation between  the  same  parties,  relates  to  a 
certain  written  contract  between  them,  en- 
tered into .  at  Milwaukee,  January  14,  1891, 
wherein  appellant  agreed  to  sell  to  appellee  a 
quarter  section  of  land  at  $150  per  acre,  lo- 
cated near  the  city  of  Waukegan.    Appellee 
paid  nothing  down,  but  was  to  have  paid  $500 
upon  the  delivery  of  an  abstract,  and,   in 
case  he  paid  $3,000  more  on  or  before  August 
1,  1801,  and  gave  a  mortgage  securing  the 
balance  of  the  purchase  money,  he  was  to  be 
entitled  to  a  deed.    The  contract  is  set  out  in 
full  in  the  opinion  of  this  court  in  163  III. 
511,  45  N.  E.  224.    Appellee  made  a  tender 
of  performance  of  the  various,  preliminaries 
required  of  him  by  said  contract,  but  appel- 
lant failed  and  refused  to  carry  out  his  part 
of  the  said  contract;  so  on  the  10th  Of  August, 
1801,  Condit  commenced  suit  against  Dady, 
appellant,  In  the  circuit  court  of  Lake  county, 
for  damages  for  breach  of  the  contract    On 
the  23d  of  April,  1893,  Dady  filed  his  bill  in 
equity  in  the  same  court-  against  Condit  to  set 
aside  the  said  contract  on  the  grounds  of  fraud 
and  want  of  delivery,  and  to  enjoin  the  suit 
at  law.     A  temporary  injunction  was  Issued 
enjoining  the  suit  at  law.    On  the  hearing  of 
the  chancery  suit  the  circuit  court  found  in 
favor  of  Condit  on  the  ground  of  fraud,  but 
in  favor  of  Dady  on  the  ground  of  want  of 
delivery,  entering  a  decree  setting  aside  the 
eontrnct  as  null  and  void,  and  perpetually 
enjoining  suit  upon  it.    On  appeal  to  the  Ap- 
pellate Court  the  decree  of  the  circuit  court 
was  reversed,  with  directions  that  the  injunc- 
tion be  dissolved,  and  that  said  bill  be  dis- 
missed for  want  of  equity.    From  that,  judg- 

f  19.  See  Interest,  voL  28,  Cent  Dig.  3  86. 
70  N.E.-C9 


ment  Dady  took  an  appeal  to  this  court,  where 
the  judgment  of  the  Appellate  Court  was  af- 
firmed. Thereupon  the  case  was  again  re- 
docketed  in  the  circuit  court,  but  the  suit  was 
afterwards  dismissed  by  Cbndit,  who,  on  No- 
vember 22,  189(7,  brought  the  present  suit. 
ThlB  suit  has  been  tried  three  times.  On  the 
first  trial  the  plaintiff  obtained  a  verdict  for 
$4,920,  which  amount  being  unsatisfactory  to 
I  him,  he  requested  and  was  granted  a  new 
trial.  On  the  second  trial  the  plaintiff  secured 
a  verdict  for  $15,000,  bat,  under  compulsion, 
remitted  $3,000,  and  judgment  was  given  for 
$12,000.  From  this  judgment  the  defendant 
took  an  appeal  to  theAppeHate  Court,  where 
said  Judgment  was  affirmed,  but  on  further 
appeal  to  this  court  was  reversed.  On  the 
third  trial  plaintiff  obtained  a  verdict  for  $16,- 
000,  for  which  amount  judgment  was  entered, 
but  the  defendant  took  an  appeal  to  the  Ap- 
pellate Court,  where,  on  the  ground  that  the 
verdict  was  excessive,  toe  plaintiff  was  re- 
quired, to  remit  half  of  his  judgment  or  sub- 
mit to  a  reversal  of  the  case.  A  remittitur 
for  the  amount  indicated  having  been  filed, 
the  judgment  for  $8,000  was  affirmed,  from 
which  defendant  prosecutes  this  further  ap- 
peal. 

The  principal  grounds  urged  for  a  reversal 
relate  to  the  competency  of  certain  evidence 
and  the  correctness  of  certain  instructions. 
The  only  question  before  the  jury  in  this  case 
was  the  amount  of  substantial  damages  due 
appellee,  nominal  damages  being  admitted. 

Eddy,  Haley  &  Wetten  (Clyde  A.  Morrison, 
of  counsel),  for  appellant  Hoyne,.  O'Connor 
&  Hoyne  (John  L>.  Griffith .  and  Elam  L. 
Clarke,  of  counsel),  for  appellee. 

RICKS,  J.  (after  stating  the  facta).  Ap- 
pellant first  insists  that  there  was  error  In 
the  trial  of  this  case  by  "allowing  incompe- 
tent evidence  to  be  introduced  by  the  appellee 
as  to  the  value  of  the  land  for  speculative 
purposes  and  future  uses  under  altered  con- 
ditions which  might  or  might  not  arise."  We 
have  examined  the  evidence  referred  to,  and, 
under  the  circumstances  of  this  case,  are  of 
the  opinion  that  its  admission  was  proper. 
The  land  In  question  was  in  the  vicinity  of 
Waukegan..  At  the  time  of  the  execution  of 
the  contract  ont  of  which  this  litigation  arises, 
and  for  several  years  thereafter,  and  until  the 
depression  of  1893,  Waukegan  and  the  sur- 
rounding district  was  experiencing  a  boom 
occasioned  by  rumors  that  the  Washburn  & 
Moen  Manufacturing  Company  and  other  con- 
cerns were  about  to  establish  factories  there, 
and  the  above-mentioned  factory,  and  many 
|  others,  were,  in  fact,  so  established,  and  as  a 
result  the  population  of  Waukegan  was  great- 
ly Increased,  and  from  the  early  part  of  1891 
until  the  panic  of  1893  there  was  great  activ- 
ity In  the  sale  of  real  estate  in  said  district 
As  a  result  of  these  conditions  the  evidence 
clearly  shows  there  was  a  great  demand  for 
land  adjacent  to  and  surrounding  Waukegan 
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for  subdivision  and  lot  purposes,  and  the  cash 
market  value  of  said  lands  was  greatly  en- 
hanced in  price.  The  lands  In  question  here 
were  farm  lands,  and  for  such  use,  it  is  con- 
tended, were  worth  but  about  $50  or  $60  per 
acre;  but  numerous  witnesses  offered  by  ap- 
pellee testified  that  by  reason  of  the  existence 
of  the  conditions  above  mentioned  the  lands 
In  question  on  August  1,  1891,  had  a  fan- 
cash  market  value  of  from  $800  to  $500  per 
acre.  The  plaintiff  had  a  right  to  show  that 
at  the  time  of  the  breach  of  the  contract  the 
lands  had  a  cash  market  value  for  subdivision 
purposes,  and  numerous  witnesses  testified  to 
this  fact.  The  evidence  of  these  witnesses 
was  supplemented  by  an  actual  view  of  the 
premises  by  the  jury.  Hie  testimony  of  nu- 
merous witnesses  for  appellee  was  to  the  ef- 
fect that  by  reason  of  the  developments  at 
that  time  taking  place  and  expected  to  take 
place  In  Waukegan  there  was  a  greatly  in- 
creased demand  for  all  property  in  that  vi- 
cinity. This  testimony  was  proper  for  the 
purpose  of  showing  the  cash  market  value  of 
the  land  in  question  on  August  1, 1891.  South 
Park  Com'rs  v.  Dunlevy,  91  111.  49. 

Counsel  for  appellant  seem,  however,  to  in- 
sist that  this  testimony  related  solely  to 
speculative  and  prospective  valuation  and  of 
an  imaginative  character,  which  has  never. 
In  fact,  materialized,  and  was  therefore  in- 
competent. Appellant  relies  upon  that  class 
of  cases  which  hold  that  in  estimating  the 
value  of  lands  remote,  uncertain,  imaginary, 
and  speculative  uses  cannot  be  shown.  We 
do  not,  however,  regard  those  cases  as  in 
point  here.  The  rule  established  by  such 
cases  is  well  recognized,  and  not  to  be  dis- 
turbed, but  there  Is  a  broad  distinction, 
which  appellant's  argument  does  not  seem  to 
recognize,  between  the  value  which  the  ex- 
pectation of  changes  or  improvements  may 
give  to  land  and  the  value  which  changes  or 
improvements,  when  actually  made,  may  add 
to  land.  The  cases  relied  upon  by  appellant 
do  not  bold  that.  If  the  expectation  of 
changes  or  improvements  does  actually  affect 
the  cash  market  value  of  land  sold  in  the 
open  market,  such  value  is  not  a  proper  basis 
for  the  estimation  of  damages. 

The  theory  on  which  this  case  was  tried 
was  that  appellant  was  under  contract  to 
convey  to  appellee  land  on  August  1,  1891 ; 
that  he  broke  his  contract,  and  was  liable  to 
appellee  for  the  excess,  if  any,  above  the  con- 
tract price  which  appellee  could  have  obtain- 
ed for  such  land  in  the  open  market,  when 
sold  for  cash,  on  the  day  of  such  breach.  It 
is  conceded  that  the  said  land  on  said  day,  if 
used  only  for  farm  purposes,  was  not  worth 
more  than,  or  scarcely  half  of,  the  contract 
price.  But  appellee,  if  the  lands  were  con- 
veyed to  him  according  to  the  contract,  was 
under  no  obligation  to  continue  their  use  for 
farm  purposes.  It  was  his  privilege  to  buy 
and  sell  and  derive  a  profit  on  his  contract, 
if  he  could.  The  testimony  offered  was  to  the 
effect  that  appellee,  had  he  been  permitted  to 


sell  in  the  open  market,  for  cash,  could  have, 
on  said  August  1,  1891,  derived  a  certain 
profit,  thus  giving  the  jury  a  basis  on  which 
to  estimate  his  damages.  It  is  not  uncom- 
mon for  the  price  which  real  estate  will 
bring  in  the  open  market  to  be  affected  more 
or  less  by  the  expectation  of  changed  condi- 
tions In  the  neighborhood  of  the  property; 
and  in  this  case,  so  far  as  the  cash  market 
value  of  the  land  was  affected  by  such  ex- 
pected change,  the  appellee  was  entitled  to 
show  by  the  evidence  and  have  the  benefit 
thereof.  Cobb  v.  Boston,  112  Mass.  181; 
Moulton  v.  Newburyport  Water  Co.,  137  Mass. 
163;  Sanitary  District  v.  Loughran,  160  111. 
362,  43  N.  B.  359. 

Appellant  next  assigns  as  error  that  appel- 
lee was  permitted  to  introduce,  as  claimed, 
Incompetent  evidence  "of  alleged  sales  of  oth- 
er lands  which  were  not  actual  sales  for 
cash,  but  were  on  time,  some  of  which  com- 
pletely failed,"  and  also  introduced  "evidence 
of  sales  of  dissimilar  property  with  better 
locations  and  more  desirable."  In  those  sales 
which  are  said  to  have  been  on  time,  part 
only  of  the  purchase  price  was  deferred,  and 
such  deferred  payments  bore  6  per  cent  in- 
terest ;  and,  while  the  point  to  be  arrived  at 
by  the  jury  was  the  actual  cash  value  of  the 
land  In  controversy  at  a  certain  time,  we 
think  that  evidence  of  other  sales  of  tbe 
character  testified  to  might  furnish  some  cri- 
terion valuable  to  the  jury  in  fixing  such 
cash  value;  and  such  evidence  would  also 
furnish  a  means  of  testing  the  value  and 
weight  to  be  given  the  testimony  of  appellee's 
witnesses  who  swore  as  to  the  actual  cash 
value  of  tbe  land.  If  evidence  were  to  be 
excluded  of  all  sales  every  cent  of  which  was 
not  cash,  the  door  would  practically  be.  closed 
as  to  the  evidence  of  other  sales,  and  such 
evidence,  when  of  similar  land  in  the  same 
community,  has  always  been  regarded  as  tbe 
most  satisfactory.  We  think  the  evidence  as 
,  to  tbe  other  sales  was  clearly  competent,  but, 
of  course,  the  value  of  such  evidence  was  for 
the  jury,  and  appellant  had  the  right,  by 
cross-examination,  to  elicit  all  the  unfavor- 
able facts  connected  with  such  sales,  and 
thus  minimize,  as  much  as  he  could,  tbe 
weight  of  such  evidence. 

The  contention  of  appellant  that  such  sales, 
or  some  of  them,  failed,  is  based  on  the  fact 
that  the  purchasers  did  not  in  all  cases  pay 
j  the  actual  amount  agreed  upon,  and  a  num- 
ber of  years  after  the  transaction  the  ven- 
dors disposed  of  their  mortgages  at  a  dis- 
count.   We  concede  this  might  be  shown  bo 
!  as  to  militate  against  the  weight  properly  to 
I  be  accorded  such  evidence,  but  It  can  hardly 
!  be  said  that  the  sales  failed.    There  Is  noth- 
i  lng  very  peculiar  or  strange  in  the  fact  that 
the  holder  of  a  mortgage  disposes  of  it  at  a 
!  discount    But  however  this  may  be  regard- 
ed, it  is  disclosed  by  the  evidence  in  this  case 
that  taking  into  consideration  the  discount 
testified  to,  still  the  vendors  in  the  sales  tes- 
tified about  received  more,  without  Including 
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the  Interest,  than  was  the  evident  valuation 
placed  by  the  jury  on  the  land  here  In  ques- 
tion. 

It  is  objected,  however,  that  the  sales  tes- 
tified to  were  of  lands  dissimilar  in  quality 
and  location  to  the  land  involved  in  the  con- 
tract We  do  not  think  the  evidence  shows 
such  dissimilarity  as  to  support  this  objec- 
tion. The  lands  were  all  in  the  vicinity  of 
Waukegan.  As  a  matter  of  fact,  the  loca- 
tion and  quality  of  all  could  not  be  precisely 
the  same.  The  relative  distances  from  the 
principal  parts  of  the  city  had  probably  as 
much  to  do  as  any  other  factor  In  varying 
the  price,  and  this  fact  could  easily  be  and 
was  made  to  appear  by  the  evidence.  We  re- 
gard the  evidence  as  conclusively  showing 
that  there  was,  as  to  the  lands  testified  about, 
a  general  similarity  In  location,  character, 
and  adaptability,  and  we  think  the  evidence 
was  competent  to  go  to  the  jury  to  assist 
them,  in  connection  with  the  other  facts  and 
circumstances  in  the  case,  In  determining 
the  question  presented  to  them.  St.  Louis, 
Vandalla  &  Terre  Haute  Railroad  Co.  v.  Hal- 
ter, 82  111.  208. 

It  is  next  insisted  that  there  was  an  un- 
due restriction  In  the  cross-examination  of 
appellant's  witnesses  as  to  the  value  of  cer- 
tain lands  testified  about,  and  that  a  given 
sale  had  failed.  Relative  to  these  questions 
it  was  proper  to  allow  a  broad  latitude  in 
the  cross-examination,  but  we  have  exam- 
ined so  much  of  these  objections  as  is  urged 
In  the  brief  of  appellant's  counsel,  and  find 
the  objections  are  untenable. 

It  Is  Insisted  in  appellant's  brief  that  the 
court  Improperly  denied  him  the  right  to 
introduce  evidence  as  to  the  fair  cash  mar- 
ket Value  of  the  land  a  reasonable  time  be- 
fore and  after  August  1,  1891.    We  regard 
appellant's   rights   as   not   having  been   Im- 
properly sacrificed  In  the  respect  mentioned. 
Appellant  next  urges  "upon  our  considera- 
tion alleged  improper  remarks  of  the  trial 
court  during  the  progress  of  the  trial.    These 
remarks  were  made  in  the  course  of  a  con- 
troversy with  appellant's  counsel  In  regard 
to   the  execution  of  the  contract,  the  court 
insisting  that,  as  it  was  admitted  that  there 
was  a  contract  and  breach,  it  was  useless  to 
take  up  time  quibbling  about  the  execution 
of  the  contract,  or  to  go  over  matters  that 
were  already  settled;  and  a  review  of  the 
case  satisfies  us  that  the  court  properly  stat- 
ed the  issued,  and  committed  no  error  as  to 
the  point  in  question. 

Appellant  next  insists  upon  numerous  al- 
leged errors  as  to  instructions.  The  princi- 
pal objection  urged  as  to  the  first  instruction 
Is  that  it  directs  the  jury  to  estimate  the  land 
at  its  market  value  on  August  1,  1891,  no 
matter  whether  such  rise  to  value  was  per- 
manent or  temporary.  The  sole  question  be- 
fore the  jury  was  the  determination  of  the 
cash  market  value  of  the  land  on  August  1, 
1891 — the  day  of  the  breach — and,  if  such 
ralue  was  greater  than  the  contract  price, 


then  the  excess  furnished  the  jury  a  definite 
basis  on  which  to  estimate  appellee's  dam- 
ages. As  stated  when  this  case  was  for- 
merly before  this  court  (Dady  v.  Condit,  188 
111.  234,  68  N.  EL  900):  "The  measure  of 
damages  was  the  Increased  value,  if  any,  of 
the  premises  at  the  time  of  the  breach  [Au- 
gust 1,  1891]  above  the  contract  price."  The 
main  point  in  the  objection  to  this  instruc- 
tion seems  to  be  that  it  was  error  to  confine 
the  jury,  In  their  estimation  of  the  value  of 
the  land,  to  the  particular  day  of  the  breach, 
and  to  advise  them  that  it  made  no  differ- 
ence whether  the  conditions  which  fixed  the 
market  price  of  the  land  on  that  particular 
day  were  permanent  or  not.  It  was  not 
wrong  thus  to  advise  the  jury.  As  already 
stated,  it  was  the  market  value  of  the  land 
on  a  particular  day  that  the  jury  were  char- 
ged with  the  duty  of  estimating,  and  we 
cannot  see  how  error  could  arise  from  ad- 
monishing them  that  they  were  not  to  he 
^governed  by  the  conditions  of  the  market 
prior  or  subsequent  to  the  day  stated.  If 
they  were  to  be  controlled  by  the  variations 
of  the  market,  and  the  market  proved  to  be 
unsteady  through  a  long  period,  as  with 
some  commodities  might  very  likely  be -the 
case,  we  are  unable  to  see  how  the  jury 
could  arrive  at  any  definite  conclusion;  and 
the  very  necessity  of  the  case  would  seem 
to  require  the  limitation  that  is  complained 
of  In  this  Instruction.  In  our  judgment  the 
point  urged  by  appellant  Is  not  well  taken. 

The  seventh  instruction  told  the  Jury  "that 
the  market  value  of  land  is  the  highest  price 
which  it  will  bring  in  cash  on  the  open  mar- 
ket," and  then  also  told  the  jury  that  If,  by 
reason  of  the  conditions  existing  on  August 
1,  1891,  the  land  in  controversy  would  then 
have  sold  in  the  open  market,  for  cash,  for 
more  than  Condit  agreed  to  pay  for  it,  the 
jury  should  take  such  increased  value  Into 
consideration  in  arriving  at  the  value  of  the 
land  at  that  time,  no  matter  whether  the 
conditions  then  existing  were  permanent  or 
temporary.  This  instruction,  appellant  In- 
sists, told  the  jury  that  the  "market  value 
of  the  land  is  the  highest  price  which  the 
land  will  bring  in  the  market  regardless 
of  the  causes  that  contribute  to  its  value," 
and  Is  therefore  bad,  and  is  also  objectionable 
for  the  same  error  Imputed  to  the  first  In- 
struction. This  latter  objection  has  already 
been  considered.  In  support  of  appellant's 
contention  as  to  the  fleet  objection,  it  is  in- 
sisted that  this  instruction  is  substantially 
the  same  as  the  seventh  instruction  condemn- 
ed by  this  court  on  the  former  trial.  What 
was  there  said  is  as  follows:  "The  seventh 
instruction  tells  the  jury  'that  the  market 
value  of  land  is  the  highest  price  which  the 
land  will  bring  in  the  market,  regardless  of 
the  causes  that  contribute  to  its  value.'  This 
is  an  incorrect  definition.  •  •  •  Lands 
may  bring  in  the  market,  under  peculiar  cir- 
cumstances and  on  very  favorable  terms, 
much  more  than  their  fair  cash  value."    We 


Digitized  by 


Google 


1092 


70  NORTHEASTERN  REPORTER. 


a«. 


think  there  Is  a  clear  distinction  between 
the  Instruction  here  presented  and  the  one 
referred  to  on  the  former  trial.  The  pres- 
ent instruction  defines  market  value  as  the 
highest  price  obtainable  in  the  open  market 
for  cash,  and  thus  eliminates  the  objection 
stated  in  the  opinion  as  to  the  former  in- 
struction. Having  properly  defined  market 
value,  the  instruction  then  simply  tells  the 
Jury  that  if  the  market  value,  as  thus  defined, 
of  the  lands  on  August  1,  1891,  was  more 
than  the  contract  price,  then  such  increased 
value  should  be  taken  into  consideration  by 
the  jury,  which  was  proper.  By  appellant's 
fifteenth  instruction  the  jury  were  told  that 
"the  cash  market  value  on  August  1,  1801,  of 
the  tract  of  land  In  controversy  In  this  case, 
Is  not  the  market  valne  under  peculiar  cir- 
cumstances and  on  very  favorable  terms,  but 
Is  the  sum  for  which  the  land  could  be  sold 
at  public  auction,  where  the  owner  is  not 
obliged  to  sell  and  there  are  purchasers  will- 
ing to  buy."  With  so  favorable  an  Instruc- 
tion in  behalf  of  appellant  we  do  not  think 
the  jury  could  have  been  misled  by  the  in- 
struction above  complained  of. 

The  third  Instruction  for  appellee  was  as 
follows:  "If  the  jury  believe  from  the  evi- 
dence that  there  was  a  demand  for  acreage 
property  in  and  about  Waukegan  on  August 
1,  1891,  for  purposes  of  subdivision  and  sale 
In  lots,  and  that  the  land  In  controversy  was 
at  that  time  supposed  to  be  adapted  to  sub- 
division and  sale  in  lots,  and  in  consequence 
of  Its  supposed  adaptability  to  such  subdi- 
vision and  sale  In  lots  had  a  market  value 
above  the  price  which  the  plaintiff,  Condit, 
agreed  to  pay  for  It,  the  jury  must  take  into 
consideration  such  Increased  value  above 
such  contract  price,  whether  such  demand 
for  acreage  property,  if  any,  was  permanent 
or  temporary,  and  whether,  if  the  land  In 
controversy  had  been  subdivided,  there  would 
have  been  at  that  time  any  demand  for  the 
lots  thereof  or  not."  The  objection  that  this 
instruction  is  substantially  the  same  as  the 
eighth  instruction,  which  was  condemned  by 
this  court  on  the  former  trial,  is  unfounded. 
The  fault  found  to  the  previous  instruction 
was  as  follows:  "Even  If  the  land  was  in- 
creased in  value  by  a  boom,  that  added  value 
could  in  no  way  enter  into  the  consideration 
of  the  Jury  'in  estimating  the  damages  In 
the  case,'  unless  the  increased  value  made  It 
worth  more  In  the  market  on  August  1,  1891, 
than  the  contract  price— $150  per  acre."  The 
Instruction  condemned  provided  that  If  the 
land  had  an  Increased  value  by  reason  of  a 
boom,  etc.,  the  Jury  were  to  take  such  into 
consideration,  even  though  the  Increased 
value  might  not  equal  the  contract  price. 
The  present  instruction  is  not  subject  to  such 
criticism.  The  word  "supposed,"  in  the  In- 
struction, is  also  objected  to,  but  we  think 
the  objection  is  without  merit  If  land  la 
supposed  to  be  suitable  for  a  particular  pur- 
pose, and  by  reason  of  such  supposed  adapt- 
ability oommands  a  higher  price  when  sold 


In  the  open  market,  for  cash,  than-  It  other- 
wise would,  such  greater  value  is  to  be  taken 
into  consideration  when  estimating  the  value    . 
of  the  land.    Calumet  River  Railway  Co.  v. 
Moore,  124  111.  329,  15  N.  E.  764. 

Appellee's  fourth  Instruction  contains  the 
expression,  "If  the  Jury  believe  from  the  evi- 
dence that  certain  improvements  were  ex- 
pected in  and  about  Waukegan  on  August 
1,  1891,"  etc.,  and  it  la  objected  that  In  this 
instruction  the  word  "expected"  Is  not  quali- 
fied by  the  word  "reasonably."  In  onr  judg- 
ment, this  qualification' was  not  necessary  in 
this  particular  case.  Nor  do  we  regard  our 
holding  as  in  conflict  with  the  cases  cited  by 
appellant.  Those  were  condemnation  cases, 
and  the  point  made  in  them  was  that  in  esti- 
mating the  damages,  if  the  lands  claimed  to 
be  actually  adapted  to  some  other  purpose 
than  the  present  nse  and  sought  to  be  con- 
demned mfght  ■  be  considered  reasonably 
adapted  to  such  other  certain  use,  or  if  there 
was  reasonable  chance  or  probability  of  such 
changed  conditions,  and  such  reasonable 
adaptability  or  chance  of  change  affected  the 
actual  market  value  of  the  lands  at  the  time 
In  question,  then  these  contingencies  were 
proper  to  be  considered  by  the  jury  In  de- 
termining the  value  of  the  land.  In  the  pres- 
ent case  certain  improvements  were  expected 
in  the  vicinity  of  the  lands  In  question,  and 
according  to  the  evidence  such  expectation 
did  actually  Increase  the  value  of  the  lands, 
and  people  were  willing  to  pay  more  for 
them,  when  sold  in  the  open  market  for  cash, 
than  they  otherwise  would;  and  we  think 
the  only  just  and  legal  rule  to  apply  under 
such  circumstances  :  is,  that  such  increased 
valuation  was  proper  to  be  considered  by  the 
Jury  In  estimating  the  value  of  the  land,  no 
matter  whether  such  expectations  were  well 
founded  or  not 

By  the  fifth  Instruction  the  Jury  were  told 
that  "the  price  for*  which  the  land  would 
have  sold  on  the  1st  day  of  August,  1891, 
is  to  be  taken  as  its  market  value  at  that 
time,  without  regard  to  its  present  value,  or 
Its  value  at  any  time  since  the  said  1st  day 
of  August  1891."  It  is  Insisted  by  appellant 
that  this  instruction  is  wrong,  and  that  it 
was  the  duty  of  the  Jury,  In  determining  the 
value  of  the  land  on  the  1st  day  of  August 
1891,  to  consider  its  value  before  and  after 
the  1st  day  of  August,  1891,  within  reason- 
able limits;  and  the  case  of  Springer  v.  City 
of  Chicago.  135  111.  552,  26  N.  E.  514,  12  L. 
R.  A.  609,  Is  cited  in  support  of  this  conten- 
tion. We  think  the  objection  Is  not  well  tak- 
en, and  for  reasons  already  stated  In  this 
opinion.  The  case  cited  is  not  in  point  In 
that  case  the  recovery  of  damages  occasioned 
by  the  construction  of  a  viaduct  was  in- 
volved, and  It  was  held  the  measure  of  dam- 
ages was  the  difference  between  'the  market 
value  of  the  property  before  and  after  the 
improvement  But  the  case  at  bar  Is  differ- 
ent Here  the  measure  of  damages,  as  pre- 
viously  stated,   was   "the  Increase   of   the 
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value,  If  any,  of  the  premises  at  the  time  of 
the  breach  [August  1,  1891].  above  the  con- 
tract price,"  and  the  sole  point  before  the 
jury  was  the  determination  of  the  value  on 
the  day  mentioned,  not  their  value  before  or 
after  that  time. 

By  the  eighth  instruction  the  Jury  were 
told  that  if  they  believed  that  sales  of  similar 
property  in  the  neighborhood  on  or  about 
August  1,  1891,  had  been  made,  they  might 
take  such  sales  into  consideration  in  deter- 
mining the  market  value  in  controversy  on 
that  date.    This  Instruction  is  objected  to  as 
being  incomplete,  and  that  "it  fails  to  state 
certain  elements  which  should  be  taken  into 
consideration  in  connection  with  sales."    We 
fail  to  see  wherein  this  instruction  is  errone- 
ous.  Sales  of  similar  property  in  the  vicinity 
were  competent  evidence,  and  any  difference 
in  the  terms  of  such  sales  and  the  one  being 
investigated  was  a  circumstance  to  be  taken 
into  consideration  In  weighing  such  evidence. 
By  the  ninth  Instruction  the  jury  were"  told 
that  they  were  sworn  to  decide  the  case  ac- 
cording to  the  evidence,  and  that  "a  prepon- 
derance of  the  evidence  on  any  point  at  issue 
is  sufficient  to  justify  a  verdict  for  the  side 
on  which  the  preponderance  exists."    It  is  ob- 
jected to  this  instruction  that  under  it  there 
would  have  to.be  a  preponderance  of  the  evi- 
dence in  favor  of  the  defendant  in  order  to 
find  for  him.     We  do   not  think   the  jury 
could  have  been  so  misled,  for  several  other 
Instructions  Informed  the  jury  that  the  plain- 
tiff could  not  recover  unless  he  established 
his  claim  by  a  preponderance  of  the  evidence. 
By  the  nineteenth  instruction  for  appellant 
the  jury  were  told  that  the  "burden  of  proof 
rests  upon  the  plaintiff  to  establish,  by   a 
preponderance  of  the  evidence,  every  mate- 
rial allegation  and  fact  necessary  to  a  re- 
covery in  the  case."    The  instruction  is  fur- 
ther objected  to  on  the  ground  that  by  It  the 
Jury  are  told  that,  if  they  find  a  preponder- 
ance of  evidence  on  any  point  in  the  case, 
that  is  sufficient  to  justify  a  verdict  for  the 
side    on    which    the    preponderance    exists. 
While  this  language  is  not  technically  cor- 
rect, yet  no  harm  could  have  resulted  there- 
from, for  there  was  really  but  one  point  be- 
fore the  jury,  which  was  the  value  of  the 
land  on  August  1, 1891. 

Appellant  next  objects  to  the  court's  modi- 
fication of -his  seventeenth  instruction.  This 
modification  was  proper,  for,  as  offered,  the 
Instruction  directed  the  jury  not  to  consider 
the  value  of  the  land  in  controversy  for  the 
purpose  of  subdivision  unless  it  was  either 
actually  subdivided  or  actually  adapted  to 
the  purpose  of  subdivision.  This  is  not  the 
law.  If  the  land  was  believed  to  be  adapted 
to  subdivision,  and  by  reason  of  such  suppo- 
sition actually  had  a  higher  cash  market 
value,  such  increased  value  was  proper  to  be 
considered  by  the  jury.  The  instruction  told 
the  jury  that  In  considering  the  value  of  the 
land  they  "could  consider  its  fair  cash  mar- 
ket  value  on  the  date  aforesaid,  and  that 


value  is  to  be  determined  by  what  it  would 
have  sold  for  at  that  time  on  the  market  for 
cash  or  its  equivalent,  so  far  as  such  fact  is 
shown  by  the  evidence."  In  this,  we  think, 
the  jury  were  correctly  advised. 

Defendant's  eighteenth  instruction,  as  mod- 
ified and  given,  was  aa  follows:  "The  jury 
are  instructed  that  in  determining  the  value 
of  the  one  hundred  and  sixty  acre  tract  of 
land  involved  in  this  case  they  are  to  fix  the 
actual  cash  market  value  of  said  land  on 
August  1,  1891;  and  you  are  further  in- 
structed that  you  are  not  to  consider  the 
price  which  the  land  would  sell  for  under 
special  or  extraordinary  circumstances  not 
existing  at  the  time,  but  its  fair  cash  value 
if  sold  in  the  market  under  ordinary  cir- 
cumstances, or  under  the  circumstances  then 
existing,  for  cash,  and  not  on  time,  and  as- 
suming that  the  owner  is  willing  to  sell  and 
the  purchaser  is  willing  to  buy."  This  in- 
struction is  objected  to  as  having  been  di- 
rectly condemned  by  this  court  in  its  former 
opinion  in  this  case.  Dady  v.  Condit,  188  111. 
234,  58  N.  E.  900.  We  do  not  regard  this  in- 
struction as  substantially  the  same  as  the  in- 
struction referred  to  and  previously  con- 
demned. The  latter  instruction  was  con- 
demned because  it  stated  that  "the  market 
value  of  land  is  the  highest  price  which  the 
land  will  bring  in  the  market,  regardless  of 
the  causes  that  contribute  to  its  value,"  and 
it  was  said  that  this  rule  as  to  market  value 
is  incorrect,  as  "lands  may  bring  in  the 
market,  under  peculiar  circumstances,  and 
on  very  favorable  terms,  much  more  than 
their  fair  cash  value."  This  objection  does 
not  appear  in  the  instruction  given  in  the 
present  case,  but  here  the  jury  are  expressly 
told  that  they  are  to  "fix  the  actual  cash  mar- 
ket value  of  said  land  on  August  1,  1891," 
and  to  consider  "its  fair  cash  value  If  sold 
in  the  market  under  ordinary  circumstances, 
or  under  the  circumstances  then  existing,  for 
cash,  and  not  on  time,  and  assuming  that  the 
owner  is  willing  to  sell  and  the  purchaser  Is 
willing  to  buy." 

Appellant's  nineteenth  Instruction,  as 
modified,  is  objected  to  because  the  jury 
were  told  that  the  plaintiff  was,  in  any  event, 
entitled  to  nominal  damages,  and  it  is  said 
in  behalf  of  appellant  that  he  had  made  a 
tender  of  the  costs  and  $1,  so,  unless  the  jury 
should  find  greater  damages  than  $1,  then 
the  verdict  should  have  been  for  defendant. 
It  is  useless  to  discuss  this  contention,  for  it 
Is  evident  the  defendant  was  not  injured  by 
the  defect,  if  any,  here  claimed,  since  the 
jury  did  find  that  the  damages  were  In  fact 
much  more  than  $1,  and  it  is  unnecessary  to 
discuss  how  the  verdict  should  have  been  if 
the  damages  found  had  been  for  $1  or  less. 

On  a  review  of  the  .whole  case  we  think  de- 
fendant's instructions  were  as  favorable  to 
him  as  they  legally  could  have  been,  and, 
even  if  there  are  minor  inaccuracies  in  ap- 
pellee's instructions,  the  same  were  so  sup- 
plemented  by   other   instructions   that   we 
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think  the  jury  could  not  have  been  misled. 
We  do  not,  however,  wish  to  be  understood 
as  holding  that  a  palpable  error  in  one  in- 
struction will  be  obviated  by  another  in- 
structlon  where  the  two  are  clearly  variant, 
but  simply  that,  where  there  Is  no  marked 
inconsistency,  one  Instruction  may  supple- 
ment another,  and  the  jury  are  presumed*,  in 
making  up  their  verdict,  to  have  considered 
the  instructions  as  a  whole. 

We  think  no  such  error  has  Intervened  in 
this  case  as  would  warrant  a  reversal  of  the 
present  judgment  The  case  has  already 
been  tried  three  times,  each  succeeding  ver- 
dict being  for  appellee,  and  being  for  a  great- 
er amount  than  the  preceding.  By  the  Ap- 
pellate Court  the  last  verdict  was  cut  in  two, 
thus  relieving  appellant  of  half  the  liability 
imposed  upon  him  by  the  trial  court.  We 
feel  that  appellant  was  given  a  fair  trial, 
and  are  not  disposed  to  prolong  this  litiga- 
tion because  of  slight  inaccuracies  or  tech- 
nical objections. 

Appellee  insists  that  the  Appellate'  Court 
erred  in  not  allowing  interest  on  the  amount 
found  due  him  from  August  1,  1891,  to  the 
time  of  the  verdict,  but  we  think  there  was 
no  error  in  this  respect  The  damages  due 
appellee  for  the  breach  of  the  contract  were 
not  so  certain  or  definite  that  appellant 
could,  without  the  verdict  of  a  jury,  know 
how  much  he  was  liable  for,  and  the  case 
does  not  come  within  the  provisions  of  the 
statute  for  the  allowance  of  damages.  Har- 
vey v.,  Hamilton,  155  111.  377,  40  N.  E.  592; 
Brownell  Improvement  Co.  v.  Crltchfleld,  197 
111.  61,  64  N.  B.  332. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 
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ABRAHAM,  Respondent,  v.  BITRSTEIN  et 
a!.,  Appellants.  (Court  of  Appeals  of  New 
York.  April  8.  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (82 
App.  Div.  631,  81  N.  Y.  Supp.  937),  entered 
May  18,  1903,  affirming  a  judgment  in  favor  of 

SlaintiS  entered  upon  a  verdict  and  an  order 
enying  a  motion  for  a  new  trial.  Louis  Bur- 
stein  and  Jacob  Mylburn  Schoenfeld,  for  ap- 
pellants. Francis  A.  McCloskey,  for  respond- 
ent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN, JJ.,  concur. 


ALLEN,  Respondent,  v.  LESTER  et  al.,  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
March  1,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (81  App.  Div.  376, 
SO  N.  Y.  Supp.  1053),  entered  April  8,  1903,  af- 
firming a  judgment  in  favor  of  plaintiff  entered 


upon  a  decision  of  the  court  on  trial  at  an  Eq- 
uity Term.  Levant  D.  Lester,  for  appellants. 
Daniel  W.  Allen  and  Herbert  B.  Butterfield. 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  0.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  VANN,  and  CULLEN, 
JJ.,  concur. 


AMERICAN  CASUALTY  INS.  CO.  OF 
ONEONTA,  Appellant,  v.  GREEN,  Respond- 
ent. (Court  of  Appeals  of  New  York.  April 
5,  1904.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (70  App.  Div.  2G7, 
75  N.  Y.  Snpp.  407),  entered  March  10,  1902, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  the  report  of  a  referee.  T.  B.  Mer- 
chant and  L.  M.  Merchant,  for  appellant 
James  T.  Rogers,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J  'and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 


ANDREWS,  Respondent,  v.  WESTERN 
NEW  YORK  &  P.  RY.  CO.,  Appellant  (Court 
of  Appeals  of  New  York.  May  17,  1904.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (79  App.  Div.  646,  80  N.  Y.  Supp. 
1129),  entered  February  7,  1903,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  C.  S.  Gary,  for  appellant  J.  H. 
Waring,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER.  C.  Jm  and  GRAY,  O'BRIEN. 
BARTLETT,  and  VANN,  JJ.,  concur.  WER- 
NER, J.,  dissents.    HAIGHT,  J.,  not  voting. 

ARTHUR,  Respondent,  v.  SIRE,  Appellant 
(Court  of  Appeals  of  New  York.  May  17, 
1904.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  In  the  First  Ju- 
dicial Department  (87  App.  Div.  633,  84  N.  Y. 
Supp.  1117),  entered  December  2,  1903,  which 
affirmed  an  order  of  Special  Term  made  pur- 
suant to  section  1947  of  the  Code  of  Civil  Pro- 
cedure. Franklin  Bien,  for  appellant  William 
A.  Keener  and  Leon  Laski,  for  respondent. 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN. 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


In  re  BAKER'S  ESTATE.  (Court  of  Ap- 
peals of  New  York.  March  29,  1904.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (83  App.  Div.  530,  82  N.  Y.  Supp.  390). 
made  May  5,  1903,  which  affirmed  a  decree  of 
the  Monroe  county  Surrogate's  Court  exempt- 
ing a  part  of  the  estate  of  Henry  B.  Baker,  de- 
ceased, from  the  payment  of  a  transfer  tax. 
William  T.  Plumb,  for  appellant  Charles  M. 
Williams,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  coats, 
on  opinibn  below. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN. 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 


BATES,  Respondent  v.  HOLBROOK  et  al.. 
Appellants.     (Court  of  Appeals  of  New  York. 
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March  22,  1004.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 

Sartment  entered  January  26,  1904  (85  N.  Y. 
upp.  673),  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee 
appointed  to  assess  damages  after  the  affirm- 
ance by  the  Court  of  Appeals  (171  N.  Y.  470, 
64  N.  E.  181)  of  an  order  of  the  Appellate  Divi- 
sion reversing  a  judgment  in  favor  of  defend- 
ants (73  N.  Y.  Supp.  417),  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  on  trial  at 
Special  Term  (83  Nl  Y.  Supp.  929),  and  grant- 
ing a  new  trial  and  a  direction  for  judgment 
absolute  in  favor  of  plaintiff.  The  motion  was 
made  upon  the  grounds  that  the  appeal  was  im- 
properly brought  and  was  not  authorized. 
Charles  F.  Brown,  for  -the  motion.  F.  E. 
Smith,  opposed.  No  opinion.  Motion  granted, 
and  appeal  dismissed,  with  costs  and  $10  costs 
of  motion. 


REALS  et  al.,  Appellants,  v.  FIDELITY  & 
DEPOSIT  CO.  OF  MARYLAND,  Respondent, 
et  al.  (Court  of  Appeals  of  New  York.  April 
5,  1904.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (76  App.  Div.  526, 
78  N.  Y.  Supp.  584),  entered  November  29, 
1902;  reversing  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  directed  by  the  court  and 
granting  a  new  trial.  August  Becker,  for  appel- 
lants.   Thomas  C.  Bnrke,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  defendant  on  the 
stipulation,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN,  JJ.,  concur. 


BELL,  Respondent,  v.  MANHEIM  et  al..  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
April  26,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (84  App.  Div. 
641,  82  N.  Y.  Supp.  1094),  entered  June  10, 
1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial.  Jacob  Manheim,  for 
appellants.    Alfred  R.  Bunnell,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur.  , 


BENJAMIN  et  al.  v.  AMERICAN  FIRE 
INS.  CO.  OF  PHILADELPHIA  et  al.  (Court 
of  Appeals  of  New  York.  March  1,  1904.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (80  App.  Div.  631,  80  N.  Y.  Supp. 
1130),  entered  February  25,  1903,  affirming  a 
judgment  in  favor  of  plaintiffs  and  defendant 
Diven,  entered  upon  a  verdict  directed  by  the 
court  Michael  H.  Cardozo,  for  appellant. 
William  B.  Ellison  and  Arnold  L.  Davis,  for 
respondents  Benjamin  and  others.  William  W. 
Dewhurst,  for  respondent  Diven. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  VANN,  and  CULLEN, 
JJ.,  concur. 


BENJAMIN  et  al.  t.  GREENWICH  INS. 
CO.  OF  CITY  OF  NEW  YORK  et  al.  (Court 
of  Appeal  of  New  York.  March  1,  1904.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 


of  the  Supreme  Court  In  Hie  Second  Judicial 
Department  (80  App.  Div.  631,  80  N.  Y.  Supp. 
1130),  entered  February  25,  1903,  affirming,  a 
judgment  in  favor  of  plaintiffs  and  defendant 
Diven,  entered  upon  a  verdict  directed  by  the 
court  Michael  H.  Cardozo,  for  appellant 
Greenwich  Ins.  Co.  William  B.  Ellison  and 
Arnold  L.  Davis,  for  respondents  Benjamin  and 
others.  William  W.  Dewhurst,  for  respondent 
Diven. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

PARKER,  0.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  VANN,  and  CULLEN, 
JJ.,  concur. 


BENJAMIN  et  al.  r.  INSURANCE  CO.  OF 
NORTH  AMERICA  et  al.  (Court  of  Appeals 
of  New  York.  March  1,  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  second  Judicial  Department 
(80  App.  Div.  631,  80  N.  Y.  Supp.  1130),  en- 
tered February  25,  1903,  affirming  a  judgment 
in  favor  of  plaintiffs  and  defendant  Diven,  en- 
tered upon  a  verdict  directed  by  the  court 
Michael  H.  Cardozo,  for  appellant.  William  B. 
Ellison  and  Arnold  L.  Davis,  for  respondents 
Benjamin  and  others.  William  W.  Dewhurst 
for  respondent  Diven. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  VANN,  and  CULLEN, 
JJ.,  concur. 


BENJAMIN  et  al.  v.  PALATINE  INS.  CO., 
Limited,  of  LONDON.  ENGLAND,  et  aL 
(Court  of  Appeals  of  New  York.  March  1, 
1904.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (80  App.  Div.  260.  80 
N.  Y.  Supp.  256),  entered  February  25,  1903, 
affirming  a  judgment  in  favor  of  plaintiffs  and 
defendant  Diven,  entered  upon  a  verdicjt  direct- 
ed by  the  court  John  Notman,  for  appellant 
William  B.  Ellison  and  Arnold  L.  Davis,  for 
respondents  Benjamin  and  others.  William  W. 
Dewhurst.  for  respondent  Diven. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  VANN,  and  CULLEN, 
JJ.,  concur. 


BERBERICH,  Respondent,  ▼.  SYRACUSE 
RAPID  TRANSIT  RY.  CO.,  Appellant. 
(Court  of  Appeals  of  New  York.  April  8,  1904.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Jurr 
cial  Department  (84  App.  Div.  632,  82  N.  Y. 
Supp.  1094),  entered  May  14,  1903,  affirming  a' 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  Charles  E.  Spencer,  for  appellant 
Frank  C.  Sargent,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN, JJ.,  concur. 


BINGHAM,  Respondent,  v.  HENDRIX  et 
al..  Appellants.  (Court  of  Appeals  of  New 
York.  April  26,  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (79 
App.  Div.  644.  80  N.  Y.  Supp.  1130),  entered 
January  19,  1903,  affirming  a  judgment  of  the 
Monroe  County  Court  in  favor  of  plaintiff  en- 
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tered  upon  a  decision  of  the  court  on  trial 
without  a  jury.  William  W.  Webb,  for  appel- 
lants.   John  H.  Hopkins,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J..  and  BARTLETT, 
HAIGHT,  VANN,  CULLEN,  and  WERNER, 
JJ.,  concur.    O'BRIEN,  J.,  not  voting. 


BLUMENBBRG  PRESS,  Appellant,  v.  MU- 
TUAL MERCANTILE  AGENCY,  Respondent. 
(Court  of  Appeals  of  New  York.  May  3,  1904.) 
No  opinion.  Motion  for  reargument  denied, 
with  $10  costs.  8ee  177  N.  Y.  862,  68  N.  B. 
641. 


BOLSTER,  Respondent,  ▼.  ITHACA  ST. 
RY.  CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  March  4,  1904.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  Judicial  Department  (79  App.  Div. 
239,  79  N.  Y.  Supp.  697),  entered  January  21, 
1903,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  and  granting  a 
new  trial.  E.  A  Denton,  for  appellant.  Myron 
N.  Tompkins,  for  respondent. 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  for  plaintiff  on  the  stip- 
ulation, with  costs. 

PARKER,  C.  J.,  and  GRAY,  HAIGHT, 
MARTIN,  VANN,  CULLEN,  and  WERNER, 
JJ.,  concur. 


.  BOSSERT  et  al.,  Respondents,  v.  POER- 
8CHKE,  Appellant.  (Court  of  Appeals  of  New 
York.  March  4,  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (80 
App.  Div.  041,  81  N.  Y.  Supp.  1119),  entered 
March  16,  1903,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  the  report  of  a  ref- 
eree. Jacob  Fromme,  for  appellant.  J.  Stew- 
art Ross  and  Frank  Obernier,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  HAIGHT,  MARTIN, 
VANN,  CULLEN,  and  WERNER,  JJ.,  concur. 
GRAY,  J.,  absent 


BRISTOL,  Respondent,  v.  MENTE  et  al., 
Appellants.  (Court  of  Appeals  of  New  York. 
April  26,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (79  App.  Div. 
67,  80  N.  Y.  Supp.  52),  entered  February  11, 
,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial.  Dean  Emery  and 
Frederic  R.  Kellogg,  for  appellants.  William 
D.  Sawyer  and  Henry  P.  Driggs,  for  respond- 
ent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  VANN,  and  WERNER,  JJ.,  concur. 
HAIGHT  and  CULLEN,  JJ.,  dissent 


BRONNER,  Appellant,  v.  FULLER  et  al., 
Respondents.  (Court  of  Appeals  of  New  York. 
April  26,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (79  App.  Div.  645, 
80  N.  Y.  Supp.  1131),  entered  March  6,  1903, 
affirming  a  judgment  in  favor  of  defendants  en- 
tered upon  a  decision  of  the  court  on  trial  at 


Special  Term.     Frank  Hopkins,  for  appellant 
v.  K.  Kellogg,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


BROOKLYN  HILLS  IMP.  CO.,  Appellant 
v.  NEW  YORK  &  R.  B.  RY.  CO.,  Respondent 
(Court  of  Appeals  of  New  York.  April  26, 
1904.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (80  App.  Div.  508,  81 
N.  Y.  Supp.  187),  entered  April  6,  1903,  affirm- 
ing a  judgment  for  costs  in  favor  of  defendant 
entered  upon  a  verdict  for  nominal  damages  in 
favor  of  plaintiff,  and  an  order  denying  a  mo- 
tion for  a  new  trial.  John  H.  Corwin,  for  ap- 
pellant Edward  M.  Shepard,  Joseph  F.  Keany, 
and  William  J.  Kelly,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GRAY,  BARTLETT,  HAIGHT,  MARTIN, 
VANN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  not  voting. 


BROOKLYN  &  R.  B.  R.  CO,  Appellant  v. 
LONG  ISLAND  R.  CO.  et  al.,  Respondents. 

i Court  of  Appeals  of  New  York.  April  26, 
.904.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second 
Judicial  Department  (72  App.  Div.  496,  76  N. 
Y.  Supp.  777),  entered  May  29,  1902,  reversing 
a  judgment  iu  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  Mai.  Augustus  Van  Wyck. 
George  W.  Wingate.  and  Charles  W.  Church, 
Jr.,  for  appellant.  Edward  M.  Shepard  and  Jo- 
seph F.  Keany,  for  respondents. 

PER  CURIAM.    Appeal  dismissed,  with  costs. 

'  PARKER,  O.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur. 


CALEDONIA  SPRINGS  ICE  CO,  Respond- 
ent v.  FOREST,  Appellant.  (Court  of  Appeals 
of  New  York.  March  29,  1904.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(81  App.  Div.  654,  81  N.  Y.  Supp.  1120),  entered 
March  1C,  1903,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  the  report 
of  a  referee.  Merton  E.  Lewis,  for  appellant 
George  D.  Reed,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  absent 


CHISHOLM,  Respondent  v.  TOPLITZ,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  April 
26.  1904.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Snpreme  Court  in  the 
First  Judicial  Department  (82  App.  Div.  346. 
82  N.  Y.  Supp.  1081),  entered  May  18.  1903, 
affirming  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  decision  of  the  court  at  a  Trial  Tenp 
without  a  jury.  Richard  L.  Sweezy,  for  appel- 
lant. William  H.  Van  Benschoeten  and  John 
M.  Bowers,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

PARKER,  O.  J.,  and  BARTLBTT, 
HAIGHT,  VANN,  CULLEN,  and  WERNER, 
JJ,  concur.    O'BRIEN,  J,  not  voting. 
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CITY  OF  BUFFALO.  Appellant,  v.  DELA- 
WARE, L.  &  W.  R.  CO.,  Respondent.  (Court 
of  Appeals  of  Mew  York.  March  16,  1904.) 
Appeal  from  so  much  of  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (08  App.  Div.  488, 
74  N.  Y.  Supp.  843),  entered  February  19,  1902, 
as  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  Charles  L.  Feldman,  for  ap- 
pellant.   John  G.  Milburn,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  and  VANN,  JJ.,  concur.  MAR- 
TIN and  WERNER,  JJ.,  absent 

CITY  OF  NEW  YORK,  Respondent  v. 
UNITED  STATES  TRUST  CO.  OF  NEW 
YORKt  Appellant,  et  al.  (Court  of  Appeals  of 
New  York.  March  4,  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(78  App.  Div.  366,  79  N.  Y.  Supp.  1010),  enter- 
ed February  0,  1903,  which  affirmed  a  judgment 
of  Special  Term  impressing  a  trust  upon  certain 
moneys  in  the  hands  of  the  appellant  herein  be- 
longing to  the  estate  of  Louis  J.  Jordan,  deceas- 
ed. Edward  W.  Sheldon  and  George  L  Shear- 
er, for  appellant  John  J.  Delany,  Corp.  Coun- 
sel (Theodore  Connoly  and  Charles  A.  ONeil, 
of  counsel),  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  VANN,  and  OULLEN, 
JJ.,  concur. 


CLARK,  Appellant  r.  CROSS,  Respondent 
(Court  of  Appeals  of  New  York.  May  17,  1904.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judi- 
cial Department  (77  App.  Div.  632,  79  N.  Y. 
Supp.  1129k  entered  November  26,  1902,  upon 
an  order  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial.  James  A. 
Ward,  for  appellant  Thomas  Burns,  for  re- 
spondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  VANN,  and  WERNER,  JJ.,  concur. 
O'BRDStf,  J.,  not  voting. 

CLARK,  Appellant  v.  RUMSEY  et  ah.  Re- 
spondents. (Court  of  Appeals  of  New  York. 
April  26,  1904.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (59  App.  Div.  435, 
69  N.  Y.  Supp.  102),  entered  March  27,  1901, 
reversing  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  decision  of  the  court  at  a  Trial  Term 
without  a  jury  and  granting  a  new  trial.  John 
E.  Pound,  for  appellant  Ansley  Wilcox,  for  re- 
spondents. 

PER  CURIAM.    Appeal  dismissed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur. 


COMSTOCK,  Respondent,  v.  GOFF,  Appel- 
lant. (Court  of  Appeals  of  New  York.  March 
15,  1904.)  Appeal  from  n  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (79  App.  Div.  645, 
80  N.  Y.  Supp.  1132),  entered  February  2,  1903. 
nftirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  and  an  or- 
der denying  a  motion  for  a  new  trial.    Frank  M. 


Goff,  for  appellant  Nelson  E  Spencer,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J,  absent 


CONSTABLE  et  al.,  Appellants,  v.  ROSE- 
NER,  Respondent  (Court  of  Appeals  of  New 
York.  April  8, 1904.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (82  App.  Div. 
155,  81  N.  Y.  Supp.  376),  entered  April  10,  1903, 
upon  an  order  which  reversed  an  order  of  the 
Appellate  Term  reversing  a  judgment  of  the 
Municipal  Court  of  the  City  of  New  York  in  fa- 
vor of  defendant  and  affirmed  said  Municipal 
Court  judgment.  Jesse  S.  Epstein  and  Mark 
£L  Ellison,  for  appellants.  William  H.  Magin- 
nis,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

PARKER.  C.  J,  and  GRAY.  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN, JJ.,  concur. 


CORWIN,  Respondent,  v.  ERIE  R.  CO.,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  April 
8,  1904.)'  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (84  App.  Div.  555,  82 
N.  Y.  Supp.  753),  entered  June  13.  1903,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  up- 
on a  decision  of  the  court  on  trial  at  Special 
Term.  Henry  Bacon,  John  J.  Beattie.  and  Jo- 
seph Merritt,  for  appellant  John  C.  R.  Taylor, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER.  0.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN, JJ.,  concur. 


CORWIN,  Respondent  v.  ERIE  R.  CO.,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  May 
3,  1904.)    No  opinion.    Motion  for  reargument 

denied,  with  $10  costs.    See  178  N.  Y. ,  obi 

supra. 


COVERLY  et  al.,  Appellants,  v.  TERMINAL 
WAREHOUSE  CO.,  Respondent.  (Court  of 
Appeals  of  New  York.  April  20,  1904.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (85  App.  Div.  488,  83  N.  Y.  Supp. 
369).  entered  July  29,  1903,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  ver- 
dict directed  by  the  court  Wallace .  MacFar- 
lane  and  Everett  Masten,  for  appellants.  John 
M.  Bowers,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J,  and  O'BRIEN,  BARTLETT, 
HAIGHT,  VANN,  CULLEN,  and  WERNER. 
JJ.,  concur. 


DE  COPPET  et  al„  Respondents  v.  NEW 
YORK  CENT.  &  H.  R.  R.  CO.  et  al.,  Appei: 
lanta  (Court  of  Appeals  of  New  York.  May 
3,  1904.)  Appeal  from  so  much  of  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (88  App. 
Div.  615,  84  N.  Y.  Supp.  1123),  entered  Novem- 
ber 24,  1903,  as  affirms  that  part  of  a  judg- 
ment in  favor  of  plaintiffs  which  includes  an 
additional  allowance  of  $2,000  to  the  plaintiffs' 
attorney.    John    F.   Brennan    and    Charles   C. 
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Paulding.for  appellants.    Willard  Parker  But- 
ler and  Edwin  T.  Rice,  for  respondents. 

PER  CURIAM.  Judgment,  so  far  as  appeal- 
ed from,  reversed,  with  costs,  on  opinion  in 
Standard  Trust  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  178  N.  Y. .  70  N.  E.  925. 

PARKER,  C.  J„  and  O'BRIEN,  BART- 
LETT,  VANN,  and  WERNER,  JJ„  concur. 
GRAY,  J„  not  sitting. 

DEVANEY,  Respondent,  v.  DEGNON-Mc- 
LHAN  CONST.  CO.,  Appellant.  (Court  of  Ap- 
peals of  New  York.  May  20,  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (79  App.  Div.  62,  79  N.  Y.  Supp.  1050), 
entered  January  26,  1903,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial.  L. 
Sidney  Carrere,  for  appellant.  George  W.  Rod- 
erick, for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  VANN,  and 
WERNER,  JJ..  concur.  O'BRffiN,  J.,  not  vot- 
ing. BARTLETT,  J.,  dissents.  HAIGHT,  J, 
absent. 


DUNN,  Sheriff,  Respondent,  v.  NATIONAL 
SURETY  CO.,  Appellant.  (Court  of  Appeals 
of  New  York.  March  4,  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(80  App.  Div.  605,  80  N.  Y.  Supp.  744),  entered 
March  16,  1903,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial.  Charles  E. 
Hughes  and  Arthur  C.  Hounds,  for  appellant 
Philip  J.  Britt,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  HAIGHT,  MARTIN, 
VANN.  and  WERNER,  JJ.,  concur.  GRAY 
and  CULLEN,  JJ.,  dissent. 

EAGLE  IRON  WORKS,  Respondent,  v. 
PARLEY,  Appellant.  (Court  of  Appeals  of 
New  York.  April  26,  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(83  Agp.  Div.  82,  82  N.  Y.  Supp.  503),  entered 
June.  3,  1903,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.  Paul  Eugene  Jones,  for 
appellant    I.  N.  Sicvwright,'  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER.  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
J  J.,  concur. 


FARRELL,  Respondent  v.  MANHATTAN 
RY.  CO.  et  al.,  Appellants.  (Court  of  Appeals 
of  New  York.  April  26,  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(83  App.  Div.  393,  82  N.  Y.  Supp.  334),  entered 
May  2o,  1903,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  ou 
trial  at  Special  Term.  Sherrill  Babcock,  Julien 
T.  Davies,  and  Charles  A.  Gardiner,  for  appel- 
lants. Edwin  M.  Felt  and  Leo  C.  Dessar,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
HAIUHT,  MARTIN.  VANN,  and  WERNER, 
JJ.,  concur. 


FASY  et  al.,  Respondents,  v.  INTERNA- 
TIONAL NAV.  CO.,  Appellant.  (Court  of  Ap- 
peals of  New  York.  March  1,  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Depart- 
ment (77  App.  Div.  409,  79  N.  Y.  Supp.  1103). 
entered  January  2,  1903,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  verdict  di- 
rected by  the  court  and  an  order  denying  a  mo- 
tion for  a  new  trial.  Henry  Galbraith  Ward 
and  Norman  B.  Beecher,  for  appellant  Joseph 
P.  Osborne,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  VANN,  and  CULLEN, 
J  J.,  concur. 


FORD,  Appellant,  v.  BOARD  OP  SUPRS 
OF  DELAWARE  COUNTY,  Respondent 
(Court  of  Appeals  of  New  York.  May  17.  liA>Lj 
Appeal  from  an  order  of,  the  Appellate  Division 
of  the  Supreme  Court  in  the  Third  Judicial  De- 
partment (92  App.  Dir.  119,  87  N.  Y.  Supp.  407). 
entered  March  21,  1904,  which  affirmed  an  order 
of  Special  Term  denying  a  motion  for  a  peremp- 
tory writ  of  mandamus  to  compel  defendant  to 
audit  a  claim  of  relator.  Charles  Lk  Paahley, 
for  appellant  George  A.  Fisher,  for  respond- 
ent 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


FORSYTH,  Appellant,  T.  GAUNTLETT  et 
al.,  Respondents.     (Court  of  Appeals  of  New 

York.  April  26,  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (Ti» 
App.  Div.  642.  80  N.  Y.  Supp.  1135),  entered 
February  9,  1903,  affirming  a  judgment  in  fa- 
vor of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  on  trial  at  Special 
Term.  M.  S.  Lynch,  for  appellant.  William 
Nelson  Noble,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT. 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur. 


FOWLER,  Appellant,  v.  MANHEMER  Re- 
spondent (Court  of  Appeals  of  New  York. 
April  5,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Coon 
in  the  First  Judicial  Department  (70  App.  Pit. 
56,  75  N.  Y.  Supp.  17),  entered  March  22,  19*2. 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  on  trial  at  Special  Term.  Abel  E.  Black- 
mar,  for  appellant  Samson  Lachman  ma-i 
Theodore  Baumeister,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN. 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 


GEORGE  BORGFELDT  &  CO;,  App*Uan-. 
v.  O'NEILL  et  al..  Respondents.  (Court  of  Ap- 
peals of  New  York.  March  1,  1904.)  Appea. 
from  a  judgment  of  the  Appellate  Division  « '. 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (81  App.  Div.  636,  81  N.  Y.  So?r 
1119),  entered  March  31,  1903,  affirming  a  ja-jc 
ment  in  favor  of  defendants,  entered   npox.  a 
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lismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury.  James  Dunne,  for 
tppellant.  Isaac  Fromme  and  Edward  W.  S. 
lohnstou,  for  respondents. 

PEIt  CURIAM.  Judgment  affirmed,  with 
:osts. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
IA1UHT,  MARTIN,  VANN,  and  CULLEN, 
FJ.,  concur. 


GERMAN-AMERICAN  BANK  OF  TONA- 
kVANDA,  Appellant,  v.  SCHWINGER,  Re- 
ipondent.  (Court  of  Appeals  of  New  York. 
March  29,  1904.)  Appeal  from  a  judgment, 
>ntered  October  8,  1902,  upon  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
fourth  Judicial  Department  (75  -App.  Div.  393, 
!8  N.  Y.  Supp.  38),  overruling  plaintiff's  ex- 
•eptions,  ordered  to  be  heard  in  the  first  in- 
stance by  the  Appellate  Division,  denying  a 
notion  for  a  new  trial  and  directing  judgment 
'or  defendant  upon  the  verdict.  Richard  Crow- 
ey,  for  appellant.  Nathaniel  Norton,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
:osts. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT, MARTIN,  VANN,  and  WERNER,  JJ, 
concur.    GRAY,  J.,  absent. 


GILLOON,  Clerk  of  Municipal  Court,  Re- 
spondent, v.  WOOD,  Appellant.  (Court  of  Ap- 
peals of  New  York.  March  29,  1904.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (86  N.  Y.  Supp.  1135),  entered  February 
27,  1904,  which  affirmed  an  order  of  Special 
Term  requiring  the  appellant  herein  to  deliver 
:o  the  respondent  all  the  books  and  papers  ap- 
pertaining to  the  office  of  deck  of  the  Munic- 
ipal Court  of  the  City  of  New  York  for  the 
Twelfth  district,  borough  of  Manhattan.  Hen- 
ry A.  Forster  and  Robert  C.  McCormick.  for 
ippellant.  Louis  W.  Stotesbury,  for  respond- 
ent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,    C.    J.,    and    GRAY,    O'BRIEN, 

HAIGHT,   MARTIN,    CULLEN,   and   WER- 
NER, JJ.,  concur. 


In  re  GOETZ  et  al.  (Court  of  Appeals  of 
Sfew  York.  May  10,  1904.)  Appeal  -from  an 
>rder  of  the  Appellate  Division  of  the  Supreme 
3ourt  in  lie  First  Judicial  Department  (87 
App.  Div.  631,  84  N.  Y.  Supp.  1127),  entered 
November  12,  1903,  which  affirmed  a  decree  of 
:ue  New  York  county  Surrogate's  Court  settling 
;he  accounts  of  the  executors  and  trustees  here- 
n.  Thomas  F.  Byrne,  for  appellants.  William 
t£.  Hamilton,  for  respondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

GRAY,  O'BRIEN,  BARTLETT,  HAIGHT, 
VANN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  not  voting.. 


GRIGGS,  Appellant,  t.  GRIGGS,  Respond- 
ing (Court  of  Appeals  of  New  York.  March 
29,  1904.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the.  Supreme  Court  in  the 
Second  Judicial  Department  (80  App.  Div.  339, 
SO  N.  Y.  Supp.  724),  entered  March  17,  1903, 
iffiriuing  a  judgment  in  favor  of  defendant  en- 
:ered  upon  a  dismissal  of  the  complaint  by  the 
:ourt  at  a  Trial  Term  and  an  order  denying  a 
[notion  for  a  new  trial.  Edward  W.  S.  John- 
ston and  Howard  Thornton,  for  appellant. 
Tames  G.  Graham  and  A.  H.  F.  Seeger,  for 
respondent.  


PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J-,  absent 


HADDOCK,  Respondent,  v.  HADDOCK, 
Appellant.  (Court  of  Appeals  of  New  York. 
March  15,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (76  App.  Div. 
620,  79  N.  Y.  Supp.  1133),  entered  December 
5.  1902,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  the  report  of  a  referee. 
Charles  W.  Fuller  and  William  H.  Willits,  for 
appellant.  Henry  B.  B.  Stapler  and  William 
T.  Tomlinson,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER.  O.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  WER- 
NER, JJ.,  concur. 


HAGAN,  Appellant,  T.  WARD  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
March  15,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (86  App.  Div. 
620  83  N.  Y.  Supp.  436).  entered  July  22, 
1903,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term.  Albert 
Stickney  and  Everett  V.  Abbott,  for  appellant. 
Elihu  Root  and  George  P.  Hotaling,  for  re- 
spondents. 

PER  CURIAM.  In  Hagan  v.  Sone,  174  N. 
Y.  317,  66  N.  E  973,  the  trial  court  directed 
a  verdict  for  the  defendant,  upon  which  judg- 
ment was  entered  and  affirmed  by  the  Appel- 
late Division.  On  appeal  this  court  held  that' 
when  evidence  is  given  of  such  a  character 
that  different  inferences  may  fairly  and  reason- 
ably be  drawn  from  it,  the  fact  must  be  de- 
termined by  the  jury.  In  the  case  before  us 
the  trial  judge,  on  evidence  of  a  similar  char- 
acter, has  decided  the  issues  in  favor  of  the 
defendants,  upon  which. decision  judgment  was 
entered  and  affirmed  by  the  Appellate  Division. 
The  facts  as  thus  settled  are  binding  on  this 
court.  The  judgment  should  be'  affirmed,  with 
costs  to  defendant  Sone.    Judgment  affirmed. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  WER- 
NER, JJ.,  concur. 


HAGAN,  Appellant,  r.  WARD  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
April  8,  1904.)  No  opinion.  Motion  for  re- 
argument  denied,  with  $10  costs.  See  178  N. 
Y.— ,  ubi  supra. 


HARMS,  Respondent,  v.  HORGAN  et  al., 

Appellants.  (Court  of  Appeals  of  New  York. 
March  22;  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (82  App.  Div. 
630,  81  N.  Y.  Supp.  1128),  entered  May  7, 
1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a .  referee.  Joseph 
E.  Bullen,  for  appellants.  .Edward  Browne,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  absent. 


HENDRICK  et  al..  Appellants,  ▼.  PATTER- 
SON, Respondent,  et  .al.  (Court  of  Appeals 
of  New  York.    April  5,  1904.)    Appeal  from  • 
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judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
<«1  App.  Div.  616.  70  N.  Y.  Supp.  1140),  en- 
tered May  17,  1901,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  on  trial  at  Special 
Term.  John  Gonboy,  tor  appellants.  E.  U: 
Neary,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  GRAY,  HAIGHT, 
MARTIN,  CULLEN  and  WERNER,  JJ.,  con- 
cur.   O'BRIEN,  J.,  not  voting. 


HERMAN.  Appellant,  v.  DANIELS,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
May  10,  1804.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (87  N.  Y.  Supp.  1130),  entered  April 
13,  1004,  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  a  dismissal  of  the  com- 
51aint  by_  the  court  on  trial  at  Special  Term. 
'he  motion  was  made  upon  the  grounds  that 
the  findings  of  fact  were  unanimously  affirmed 
by  the  Appellate  Division,  and  there  was  no 
question  of  law  involved  of  sufficient  doubt  as 
to  require  its  review  by  the  Court  of  Appeals. 
George  S.  Daniels,  for  the  motion.  Herbert  J. 
Hindes,  opposed.  No  opinion.  Motion  granted,' 
and  appeal  dismissed,  with  costs  and  $10  costs 
of  motion. 


HERNE,  Respondent,  v.  LIEBLER  et  al., 
Appellants.  (Court  of  Appeals  of  New  York. 
April  26,  1804.)  Appeal  from  a  judgment,  en- 
tered June  11,  1803,  upon  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (84  App.  Div.  641, 
82  N.  Y.  Supp.  1102),  which  affirmed  an  order 
of  Special  Term  granting  an  injunction  re- 
straining defendants  from  producing  a  certain 
play.  Howe  &  Hummel,  for  appellants.  Max 
D.  Josephson,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 


PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT.  HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


HERNE,  Respondent,  v.  LIEBLER  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
April  26,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (84  App.  Div. 
641.  82  N.  Y.  Supp.  1102),  entered  June  11, 
1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 
Howe  &  Hummel,  for  appellants.  Max  D. 
Josephson,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT, HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


Etn/TZ,  Respondent,  v.  POWLER,  Appel- 
lant. (Court  of  Appeals  of  New  York.  April 
26,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (83  App.  Div. 
634,  81  N.  Y.  Supp.  1129),  entered  June  25, 
1903,  affirming  a  judgment  of  the  Westchester 
County  Court  in  favor  of  plaintiff  entered  upon 
a  verdict  and  an  order  denying  a-  motion  for  a 
new  trial.  William  Riley,  for  appellant.  Charles 
A.  Van  Auken  and  William  5.  Beers,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 


PARKER,  0.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER. 
JJ.,  concur. 


HOLLAND    TRUST    CO.,    Appellant,    T. 

SUTHERLAND,  Respondent.  (Court  of  Ap- 
peals of  New  York.  March  22,  1904.)  No  opin- 
ion. Motion  for  reargument  denied,  with  $10 
costs.    See  177  N.  Y.  327,  69  N.  E.  647. 


HOPPER.  Respondent,  t.  EMPIRE  CITY 
SUBWAY  CO.,  Limited,  Appellant.  (Court  of 
Appeals  of  New  York.  April  8,  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (78  App.  Div.  637,  79  N.  Y.  Supp. 
907),  entered  January  24,  1903,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  Henry  A  Powell,  for  appellant. 
Moses  Weinman  and  Abraham  Benedict,  for 
respondent.     ' 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  3.,  and  GRAY,  O'BRDZX, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN, JJ.,  concur. 


HUDSON  RIVER  WATER  POWER  CO, 
Appellant,  v.  GLENS  FALLS  GAS  &  ELEC- 
TRIC LIGHT  CO.,  Respondent,  et  al.  (Court 
of  Appeals  of  New  York.  May  10,  1904.)  Ap- 
peal, by  permission,  from  a  judgment  entered 
February  3,  1904,  upon  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Third 
Judicial  Department  (90  App.  Div.  513,  85  X. 
Y.  Supp.  577),  which  reversed  an  interlocutory 
judgment  of  Special  Term  sustaining  a  demur- 
rer to-  a  counterclaim  and  overruled  said  de- 
murrer. The  following  question  was  certified: 
"Does  the  counterclaim  set  forth  in  the  amend- 
ed answer  of  the  defendant  Glens  Falls  Gas  ic 
Electric  Light  Company  state  facts  sufficient  to 
constitute  a  cause  of  action?"  Richard  Lock- 
hart  Hand  and  Henry  W.  Williams,  for  appel- 
lant. Howard  Taylor,  for  respondent  Glens 
Falls  Gas  &  Electric  Light  Co. 

PER  CURIAM.  Question  certified  answered 
In  the  affirmative,  and  interlocutory  judgment 
affirmed,  with  costs,  with  leave  to  serve  reply 
within  20  days. 

PARKER,  C.  J.,  and  GRAY,  HAIGHT. 
VANN.  and  WERNER,  JJ.,  concur.  O'BRIEN 
and  BARTLETT,  JJ.,  dissent. 


INSURANCE  PRESS,  Appellant,  v.  MOX- 
TAUK  FIRE  DETECTING  WIRE  CO.  et  aL, 
Respondents.  (Court  of  Appeals  of  New  Yetrk. 
May  20,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (83  App.  Div.  258. 
82  N.  Y.  Supp.  104),  entered  May  18,  1903.  af- 
firming a  judgment  in  favor  of  defendants  enur- 
ed upon  a  dismissal  of  the  complaint  by  the 
court  at  Special  Term.  A.  Walker  Otis,  for  ap- 
pellant. Theodore  B.  Chancellor,  William  M. 
K.  Olcott,  Henderson  Peck,  Irving  L.  Ernst. 
and  Henry  L.  Washburn,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GRAY,  O'BRIEN,  BARTLETT,  MARTIN. 
VANN,  and  CULLEN,  JJ,  concur.  PAR- 
KER, O.  J.,  not  voting. 

IZZO,  Respondent,  v.  LUDINGTON,  Appel- 
lant. (Court  of  Appeals  of  New  York.  May  30. 
1904J  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Third 
Judicial  Department  (79  App.  Div.  272.  TO  X. 
Y.  Supp.  744),  entered  January  19,  1903*  af- 
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firming  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial.  Clarence  W.  McKay,  for  ap- 
pellant.   Robert  O.  Bascom,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  CUL- 
LBN,  J  J.,  concur. 

JACKSON,  Appellant,  t.  VOLKENING,  Re- 

Sondent  (Court  of  Appeals  of  New  York, 
arch  16,  1904.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (81  App.  Div.  36,  80 
N.  Y.  Supp.  1102),  entered  March  19,  1903,  re- 
versing a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  and  grant- 
ing a  new  trial.  Frederick  Hulse  and  Ernest  F. 
Eidlitz,  for  appellant.  Carlisle  Norwood,  for 
respondent. 

PER  CURIAM.'  Order  affirmed,  and  judg- 
ment absolute  ordered  for  defendant  on  the 
stipulation,  with  costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  absent 


JONES,  Respondent,  v.  CITY  OF  BUF- 
FALO, Appellant.  (Court  of  Appeals  of,  New 
York.  May  3,  1904.)  No  opinion.  Motion  for 
reargument  denied,  with  $10  costs.  See  178  N. 
Y.  46,  70  N.  E-  »»• 


KAMINSKI,  Respondent,  v.  8CHEFER  et 
al.,  Appellants.  (Court  of  Appeals  of  New 
York.  March  22,  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial-  Department  (78 
App.  Div.  644,  80  N.  Y.  Supp.  1138),  entered 
February  6, 1903,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by 
the  court  and  an  order  denying  a  motion  for  a 
new  trial.  Alexander  Blumenstiel,  for  appel- 
lants.   Otto  Horwitz,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLBN  and  WERNER,  JJ.,  concur.  PAR- 
KER, a  J.,  absent. 


KTRKWOOD,    Appellant,    v.    SMITH,    Re- 

5K>ndent,  et  al.  (Court  of  Appeals  of  New 
ork.  April  5,  1904.)  .Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  {he  Supreme 
Court  in  the  Second  Judicial  Department  (82 
App.  Div.  411,  81  N.  Y.  Supp.  891),  entered 
April  28,  1903,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special  Term. 
Edward  J.  McCrossin,  for  appellant  Charles 
De  Hart  Brower  and  William  R.  Hill,  for  re- 
spondent Smith. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN,  JJ.,  concur. 


KIRSOP,  Respondent  v.  MUTUAL  LIFE 
INS.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  April  28,  1904.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (87  App. 
Div.  170,  84  N.  Y.  Supp.  95),  entered  Novem- 
ber 5,  1903,  which  reversed  an  order  of  Spe- 
cial Term  granting  a  motion  to  interplead  a 
claimant  of  the  proceeds  of  a  policy  of  life  insur- 
ance issued  by  the  defendant  Charles  E. 
Hotchkiss,    Julien    T.    Davies,    and    Garrard 


Glenn,  for  appellant  Benjamin  E.  De  Groot, 
for  respondent 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

PARKER,  O.  J.,  and  GRAY,  O'BREEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


KRAUSB,  Respondent  v.  RUTHERFORD 
et  al.,  Appellants.  (Court  of  Appeals  of  New 
York.  April  5,  1904.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  Judicial  Department  (81  App.  Div. 
341,  81  N.  Y.  Supp.  465),  entered  March  18, 
1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial 
Term.  E.  H.  Hanford  and  E.  A.  Mackey,  for 
appellants.  George  W.  Youmans  and  Fred- 
erick W.  Youmans,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LffiN,  JJ.,  concur. 


LANDUSKY,  Respondent  t.  BEIRNE,  Ap- 
pellant (Court  of  Appeals  of  New  York. 
March  4,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (80  App.  Div.  272, 
80  N.  Y.  Supp.  238),  entered  February  20,  1903, 
affirming  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  decision  of  the  court  on  trial  at  Spe- 
cial Term.  Lewis  E.  Carr  and  W.  A.  Parshall, 
for  appellant    Frank  Lybolt  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

GRAY,  O'BRIEN.  HAIGHT,  MARTIN, 
VANN,  and  CULLEN,  J  J.,  concur.  PARKER, 
O.  J.,  absent. 


LANE,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  May  20,  1904.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (85  App.  Div.  85,  82  N.  Y.  Supp. 
1057),  entered  June  22,  1903,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial.  I.  R.  Oeland  and  George  D.  Yeomans, 
for  appellant  James  0.  Cropsey,  for  respond- 
ent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  MARTIN,  VANN, 
and  CULLEN,  JJ.,  concur.  PARKER,  C.  J., 
and  GRAY,  J.,  not  voting. 


LEEDS,  Respondent  v.  NEW  YORK  TELE- 
PHONE CO.,  Appellant  (Court  of  Appeals  of 
New  York.  May  3,  1904.)  No  opinion.  Mo- 
tion for  reargument  denied;  with  $10  costs.  See 
178  N.  Y.  118,  70  N.  E.  219. 

LEVY,  Respondent  v.  LAFOUNTAIN  et  al., 
Appellants.  (Court  of  Appeals  of  New  York. 
March  15,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Third  Judicial  Department  (81  App.  Div. 
63(3,  81  N.  Y.  Supp.  468),  entered  March  20, 
1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury.  S.  L.  Wheeler,  for  ap- 
pellants.   John  B.  Riley,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  WER- 
NER, JJ.,  concur. 


Digitized  by 


Google 


1102 


70  NORTHEASTERN  REPORTER. 


(N.Y. 


LITTLE,  Appellant,  r.  THIRD  AVE.  R. 
GO.,  Respondent  (Court  of  Appeals  of  New 
York.  April  8,  1904.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
In  the  First  Judicial  Department  (83  App.  Div. 
330,  82  N.  Y.  Supp.  55),  entered  June  12,  1903, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term.  Jacob  Fromme,  for  ap- 
pellant. Charles  P.  Brown,  Bayard  H.  Ames 
and  Henry  A  Robinson,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  a  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN, J  J.,  concur. 


LONG  ISLAND  LOAN  &  TRUST  CO..  Re- 
spondent, v.  LONG  ISLAND  CITY  &  N.  R. 
CO.  et  al..  Appellants.  (Court  of  Appeals  of 
New  York.  April  18.  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (85  App.  Div.  36,  82  N.  Y.  Supp.  644),  en- 
tered June  13,  1903,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict.  I.  R. 
Oeland,  William  E.  Stewart  and  George  F. 
Hickey,  for  appellants.  Melvin  G.  Palliser, 
Roger  S.  Baldwin  and  William  M  Ingraham, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN,  JJ.,  concur. 


LURMAN,  Appellant,  v.  JARVIE  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
March  15,  1004.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (82  App.  Div.  37, 
81  N.  Y.  Supp.  468),  entered  April  24,  1903, 
affirming  a  judgment  in  favor  of  defendants  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term.  Charles  Stewart  Davi- 
son, for  appellant.  Edward  M.  Shepard,  for 
respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, a  J.,  absent. 


In  re  McKLHENY.  (Court  of  Appeals  of 
New  York.  May  10,  1904.)  Appeal  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (91 
App.  Div.  131,  80  N.  Y.  Supp.  320),  entered 
February  18,  1904,  which  reversed  an  order  of 
Special  Term  confirming  the  report  of  a  ref- 
eree disallowing  a  claim  of  the  respondent  here- 
in. William  M.  Bennett,  for  appellant.  Wil- 
lard  Parker  Butler  and  Sanford  Robinson,  for 
respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


McNALLY,   Respondent,   v.   PROVIDENCE 
WASHINGTON  INS.  CO.,  Appellant.    (Court 
of   Appeals    of    New    York.    March    1,    1904.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Third  Judi- 
-1  Department  (81  App.  Div.  645,  81  N.  Y. 
t.  1134),  entered  March  16,  1903,  affirming 
'gment  in  favor  of  plaintiff  entered  upon  a 
on  of  the  court  on  trial  at  Special  Term. 


Leroy  S.  Gove  and  James  J.  Macklin,  for  appel- 
lant.   W.  N.  Gill,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  VANN,  and  CULLEN. 
JJ.,  concur. 


MAHER  t.  HOME  INS.  CO.  OP  NEW 
YORK.  (Court  of  Appeals  of  New  York. 
April  8,  1904.)  Cross-appeals  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (76 
App.  Div.  622,  79  N.  Y.  Supp.  1137),  entered 
January  16,  1903,  reversing  a  judgment  in  fa- 
vor of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term 
without  a  jury  and  directing  judgment  for  plain- 
tiff in  a  specified  sum.  Louis  Silberman,  for 
plaintiff.    Franklin  M.  Danaher,  for  defendant. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT. 
HAIGHT,  and  MARTIN,  JJ„  concur. 
O'BRIEN   and  CULLEN,  JJ.,  dissent 


In  re  MAITLAND.  (Court  of  Appeals  of 
New  York.  May  10,  1904.)  Appeal  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (81 
App.  Div.  633,  81  N.  Y.  Supp.  19),  made  April 
6,  1903,  which  modified  and  affirmed  as  modi- 
fied a  decree  of  the  New  York  county  Surro- 
Ste's  Court  passing  the  accounts  of  Thomas  A 
Jutland,  as  trustee  under  the  will  of  Sarah 
Parish  Dillon,  deceased.  Judson  S.  Landon, 
Paul  N.  Turner,  and  J.  Edward  Ackley,  for  ap- 
pellant Albert  Stickney,  Charles  1.  McBur- 
ney,  Edward  D.  O'Brien,  J.  Allison  Kelly,  and 
Charles  M.  Hough,  for  respondents. 

PER  .CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 

MALONEY,  Respondent,  v.  MARTIN,  Ap- 
pellant, et  al.  (Court  of  Appeals  of  New  York. 
March  4,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (81  App.  Div.  432, 
80  N.  Y.  Supp.  m.i),  entered  March  17,  1903, 
affirming  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  verdict  and  an  order  denying  a  mo- 
tion for  a  new  trial.  Frank  J.  Hone,  for  appel- 
lant. P.  Chamberlain  rind  J.  S.  Keenan,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GRAY,  O'BRIEN,  HAIGHT,  MARTIN. 
VANN,  and  CULLEN,  J  J.,  concur.  PAR- 
KER, C.  J.,  absent 


MAXWELL  v.  WHITAKER  et  al.  (Court 
of  Appeals  of  New  York.  April  28, 1904.)  Mo- 
tion to  dismiss  an  appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (90  App.  Div. 
600,  85  N.  Y.  Supp.  1138),  entered  January  19, 
1904,  affirming  a  judgment  in  favor  of  plaintiff 
and  defendants  respondents  entered  upon  the 
report  of  a  referee,  The  motion  was  made 
upon  the  grounds  that  the  decision  of  the 
Appellate  Division  was  unanimous,  and  there 
were  no  questions  of  law  involved  requiring  re- 
view by  the  Court  of  Appeals.  Eustace  Con- 
way, for  the  motion.  W.  C.  Prime,  opposed. 
No  opinion.    Motion  denied,  with  510  costs. 


MENDIZABAL,      Respondent      v.      NEW 
YORK  CENT.  &  H.  R.  R.  CO.,  Appellant 
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(Court  of  Appeals  of  New  York.  May  IT.  1904.) 
Motiou  to  dismiss  an  appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (89  App. 
Div.  386,  85  N.  Y.  Supp.  896),  entered  January 
11,    1904,    affirming    a   judgment   In    favor   of 

§laintiff  entered  upon  a  verdict  and  an  order 
enying,  a  motion  for  a  new  trial.  The  motion 
was  made  upon  the  ground  that  the  judgment 
of  affirmance  having  been  unanimous  the  Court 
of  Appeals  had  no  jurisdiction  to  entertain  the 
appeal.  Cornelius  O'Connor,  for  the  motion. 
Charles  C.  Paulding,  opposed.  No  opinion. 
Motion  granted,  and  appeal  dismissed,  with 
costs,  and  $10  costs  of  motion. 


MICHEL,  Respondent  ▼.  PRICK  CO.,  Ap- 
pellant. (Court  of  Appeals  of  New  York. 
March  22,  1904.)  Appeal  "from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (80  App.  Div. 
634.  81  N.  Y.  Supp.  1135),  entered  March  24, 
1903,  affirmjng  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial.  Tallmadge  W.  Foster, 
for  appellant.  William  Van  Wyck,  for  respond- 
ent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLBTT.  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  absent. 


MITCHELL,  Respondent,  T.  DOETSCH, 
Appellant.  (Court  of  Appeals  of  New  York. 
March  1,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Third  Judicial  Department  (81  App.  Div. 
646,  81  N.  Y.  Supp.  1136),  entered  April  15, 
1903.  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict.  James  I.  Curtis  and  T.  F.  Bush,  for 
appellant.  John  F.  Anderson  and  Frank  S. 
Anderson,  for  respondent. 

PER    CURIAM.    Judgment    affirmed,    with 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN.  VANN.  and  CULLEN, 
JJ.,  concur. 


MORGAN  et  al..  Respondents,  v.  MER- 
CHANTS' CO-OPERATIVE  FIRE  INS. 
'  ASS'N  OF  CENTRAL  NEW  YORK,  Appel- 
lant. (Court  of  Appeals  of  New  York.  April 
26,  1904.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (70  App.  Div.  623, 
75  N.  Y.  Supp.  1129),  entered  March  29,  1902, 
affirming  a  judgment  in  favor  of  plaintiffs  en- 
tered upon  a  verdict  directed  by  the  court  and 
an  order  denying  a  motion  for  a  new  trial.  J. 
W.  Rayhill  for  appellant.  P.  C.  J.  De  Angelis, 
for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  VANN.  CULLEN,  and 
WERNER,  JJ.,  concur. 


MURRAY  et  al.,  Respondents,  v.  MILLER 
et  al.,  Appellants.  (Court  of  Appeals  of  New 
York.  April  26,  1904.)  Appeal  from  a  judg- 
ment Of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (86 
App.  Div.  623,  83  N.  Y.  Supp.  1111),  entered 
July  23,  1903,  in  favor  of  plaintiffs,  upon  the 
submission  of  a  controversy  under  section  1279 
of  the  Code  of  Civil  Procedure.  Augustus  O. 
Brown,  for  appellants.  Benjamin  N.  Cardozo 
and  Moses  Esberg,  for  respondents. 


PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  in  Murray  v.  Miller,  178  N. 
Y.  316,  70  N.  E.  870. 


MUTUAL  LIFE  HIS.  CO.  OF  NEW 
YORK,  Respondent,  v.  CROUCH  et  al..  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
April  28.  1904.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (90  App.  Div.  610,  85  N.  Y.  Supp. 
1139),  entered  January  7,  1904,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  an  Equity 
Term.  The  motion  was  made  upon  the  grounds 
that  the  Court  of  Appeals  had  no  jurisdiction 
to  entertain  the  appeal;  the  decision  of  the 
Appellate  Division  having  been  unanimous, 
there  being  no  question  of  law  to  be  reviewed, 
the  exceptions  being  frivolous,  and  the  appeal 
taken  for  the  purpose  of  delay  only.  Henry  G. 
Danforth,  for  the  motion.  Horace  G.  Pierce, 
opposed.  No  opinion.  Motion  granted,  and 
appeal  dismissed,  with  costs,  and  $10  costs  of 
motion. 


NATIONAL  BANK  OF  RONDOUT,  Re- 
spondent, v.  BYRNES,  Appellant,  et  al.  (Court 
of  Appeals  of  New  York.  March  16,  1904.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Third  Ju- 
dicial Department  (84  App.  Div.  100,  82  N.  Y. 
Supp.  497),  entered  May  11,  1903.  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motiou  for  a 
new  trial.  Edward  C.  Conway  and  J.  Stewart 
Ross,  for  appellant.  Howard  Chipp,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ..  concur.  PAR- 
KER, C.  J.,  absent. 


NICHOLS,  Respondent,  v.  PHCENIX  INS. 
CO.  OF  HARTFORD,  Appellant.  (Court  of 
Appeals  of  New  'York.  March  1,  1904.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (77  App.  Div.  632,  79  N.  Y.  Supp. 
1139),  entered  December  1,  1902,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  Carey  D.  Davie  and  Hudson  Aiis- 
ley,  for  appellant.    Moses  Shire,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN.  VANN.  and  CULLEN, 
JJ.,  concur. 


In  re  NORTON  et  al.  (Court  Of  Appeals 
of  New  York.  May  3,  1904.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (92 
App.  Div.  462.  87  N.  Y.  Supp.  128).  entered 
March  15,  1904,  which  affirmed  an  order  of  the 
New  York  county  Surrogate's  Court  permitting 
the  compromise  of  a  claim  against  the  estate 
of  George  F.  Gilman,  deceased.  Raphael  J. 
Moses,  for  appellant.  John  J.  Crawford,  Lin- 
coln McCormack,  and  T.  S.  Ormiston,  for  re- 
spondents. 

PER  CURIAM.  We  approve  of  the  opinion 
below,  in  so  far  as  it  holds  that  the  surrogate 
had  jurisdiction  to  authorize  the  administrators 
to  compromise  the  claim  of  Hall  against  th< 
estate.  As  to  the  wisdom  of  authorizing  a  com 
promise,  that  involves  a  discretion  of  the  coon 
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below  which  we  hare  no  power  to  review.    Or- 
der affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY.  BARTLETT, 
HAIGHT,  VANN,  and  WERNER,  JJ..  con- 
cur.   O'BRIEN,  J.,  not  voting. 


OCORR  &  RUGG  CO..  Respondent,  v.  CITY 
OF     LITTLE     FALLS,     Appellant,     et     al. 

i Court  of  Appeals  of  New  York.  May  20, 
904.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (77  App.  Div.  592, 
79  N.  Y.  Supp.  251),  entered  December  19,  190*. 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  the  report  of  a  referee.  A.  M.  Mills 
and  .8.  H.  Newberry,  for  appellant.  John  D. 
Lynn,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  CUL- 
LEN,  JJ.,  concur. 


O'SULLIVAN,  Appellant,  v.  KNOX,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
March  22.  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Fourth  Judicial  Department  (81  App. 
Div.  438,  80  N.  Y.  Supp.  848),  entered  March 
17,  1903,  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  a  dismissal  of  the  com- 
plaint upon  the  merits  by  the  court  at  a  Trial 
Term.  Theodore  E.  Hancock,  for  appellant. 
Fred.  Linus  Carroll,  for  respondent. 

PER  CURIAM.  Judgment  modified  by  strik- 
ing out  the  words  "on  the  merits,"  and,  as 
modined,  affirmed,  without  costs  of  this  appeal 
to  either  party. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN.  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  absent 

PAYNE,  Respondent,  v.  WILLIAMS,  Ap- 
pellant. (Court  of  Appeals  of  New  York. 
April  8,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (83  App.  Div. 
388,  82  N.  Y.  Supp.  284),  entered  June  1,  1903, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a  mo- 
tion for  a  new  trial.  Richard  T.  Greene,  for 
appellant.    Jacob  Marks,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN, JJ.,  concur. 


PERRY,  Respondent,  v.  LEVENSON  et  al., 
Appellants.  (Court  of  Appeals  of  New  York. 
March  15,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (82  App.  Div. 
94.  81  N.  Y.  Supp.  580),  entered  April  16,  1903. 
affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee.  Edward  W.  S. 
Johnston  and  Benno  Loewy,  for  appellants. 
George  W.  Wager,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN. 
CULLEN,  and  WERNER,  J  J.,  concur.  PAR- 
KER, C.  J.,  absent. 


PERTH  AMBOY  MUT.  LOAN,  HOME- 
STEAD &  BUILDING  ASS'N.  Respondent, 
v.  CHAPMAN,  Appellant.  (Court  of  Appeals 
of  New  York.  March  15.  1904.)  Appeal  from 
a  judgment  entered  March  19.  1903,  upon  au 
order  of  the  Appellate  Division  of  the  Supreme 


Court  in  the  First  Judicial  Department  (80 
App.  Div.  556,  81  N.  Y.  Supp.  38),  overruling 
defendant's  exceptions,  ordered  to  be  heard  in 
the  first  instance  by  the  Appellate  Division,  de- 
nying a  motion  for  a  new  trial  and  directing 
judgment  for  the  plaintiff  on  the  verdict.  Clar- 
ence F.  Birdseye,  for  appellant.  Edward  S. 
Savage,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
and  CULLEN.  JJ.,  concur.  PARKER,  C.  J, 
and  WERNER,  J.,  absent. 


PEOPLE,  Appellant  T.  OALABUR,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
May  3,  1904.)  Motion  to  dismiss  an  appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (91  App.  Div.  529,  87  N.  Y.  Supp.  121). 
entered  March  11,  1904,  which  reversed  a  judg- 
ment of  the  Kings  County  Court,  entered  upon 
a  verdict  convicting  the  defendant  of  the  crime 
of  assault  in  the  first  degree,  and  granted  a 
new  trial.  The  motion  was  made  upon  the 
grounds  that  the  Appellate  Division  reversed 
the  judgment  of  conviction  as  a  matter  of  dis- 
cretion, and  that  therefore,  no  questions  of 
law  are  presented  which  the  Court  of  Appeals 
haB  jurisdiction  to  review.  Francis  L.  Carrao, 
for  the  motion.  John  P.  Clark,  Dist  Atty. 
(Robert  H.  Roy,  of  counsel),  oppuacd.  No  opin- 
ion.   Motion  denied. 


PEOPLE,  Respondent  T.  McCUB,  Appel- 
lant (Court  of  Appeals  of  New  York.  April 
5,  1904.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (87  App.  Div.  72,  83 
N.  Y.  Supp.  1088),  made  October  9,  1903.  which 
affirmed  a  judgment  of  the  Westchester  County 
Court,  eutered  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  pool  Belling.  John  F. 
Brennan.  for  appellant  J.  Addison  Young,  for 
the  People. 

TER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CULLEN.  and  WER- 
NER, JJ.,  concur. 


PEOPLE,   Respondent  v.   ST.  JOHN,  Ap- 

Sellant.  (Court  of  Appeals  of  New  York.  May 
7,  1904.)  Appeal  from  an  order  of  the  Ap- 
Sellnte  Division  of  the  Supreme  Court  in  the 
'ourth  Judicial  Department  (89  App.  Div.  617, 
85  N.  Y.  Supp.  1140).  entered  December  17. 
1903,  overruling  defendant's  exceptions,  ordered 
to  be  heard  in  the  first  instance  by  the  Appel- 
late Division,  denying  a  motion  for  a  new  trial 
and  directing  judgment  for  the  plaintiff  upon 
a  verdict  directed  by  the  trial  court.  William 
Brennan,  Jr.,  for  appellant.  John  Cunneen, 
Atty.  Gen.  (Thomas  C.  Burke,  of  counsel),  for 
the  People. 
PER  CURIAM.  Order  affirmed,  with  costs. 
PARKER,  C.  J.,  and  GRAY.  BARTLETT, 
HAIGHT.  VANN,  and  WERNER,  JJ.,  con- 
cur.   O'BRIEN,  J.,  not  voting. 


PEOPLE,  Respondent  ▼.  SHARKEY,  Ap- 
pellant. (Court  of  Appeals  of  New  York. 
April  5,  1904.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (87  App.  Div. 
532.  84  N.  Y.  Supp.  780),  entered  November  20. 
1903,  affirming  a  judgment  entered  at  a  Trial 
Term  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  manslaughter  in  the  second  de- 
gree. Henry  W.  linger  aud  Abraham  Levy, 
for  appellant     William  Travers  Jerome,  Dist 
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Atty.  (Robert  C.  Taylor,  of  counsel),  for  the 
People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

PARKER,  0.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LiEN,  JJ.,  concur. 


PEOPLE,  Respondent,  v.  WALKER,  Appel- 
lant. (Court  of  Appeals  of  New  York.  March 
22,  1904.)  Appeal  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (85  App.  Div.  556, 
83  N.  Y.  Supp.  372),  made  July  7,  1903.  which 
affirmed  a  judgment  of  the  Court  of  Geueral 
Sessions  in  the  county  of  New  York  convicting 
the  defendant  of  the  crime  of  grand  larceny  in 
the  first  degree.  Charles  E.  Le  Barbier,  for 
appellant  William  Travers  Jerome,  Dist  Atty. 
(Robert  C.  Taylor,  of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

OBRD3N,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  absent 


■  PEOPLE,  Respondent,  v.  WHITE,  Appellant 
(Court  of  Appeals  of  New  York.  April  8, 1904.) 
Appeal  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Ju- 
dicial Department  (88  App.  Div.  620,  84  N.  Y. 
8upp.  1140),  entered  November  24,  1903,  which 
affirmed  a  judgment  of  the  Cayuga  County 
Court  entered  upon  a  verdict  convicting  the 
defendant  of  a  violation  of  the  liquor  tax  law. 
Amasa  J.  Parker  and  Dudley  K.  Wilcox,  for 
appellant  Harry  T.  Dayton,  Dist.  Atty.  (Al- 
bert H.  Clark,  of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

PARKER,  O.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  .MARTIN,  and  CULLEN,  J  J.,  con- 
cur.   O'BRIEN,  J.,  not  voting. 


PEOPLE,  Respondent,  v.  WITTENBERG, 
Appellant.  (Court  of  Appeals  of  New  York. 
March  22,  1904.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (84  App.  Div. 
641,  82  N.  Y.  Supp.  1110),  entered  June  12, 
1903,  which  affirmed  a  judgment  of  the  Court 
of  General  Sessions  in  the  county  of  New  York 
convicting  the  defendant  of  the  crime  of  play- 
ing policy.  F.  V.  S.  Oliver  and  James  Oliver, 
for  appellant.  William  Travers  Jerome.  Dist 
Atty.  (Robert  C.  Taylor,  of  counsel),  for  the 
People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER.  JJ.,  concur.  PAR- 
KER, C.  J.,  absent 


PEOPLE  ex  rel.  ACRITELLI  et  al.,  Re- 
spondents, v.  GROUT  City  Comptroller,  Appel- 
lant. (Court  of  Appeals  of  New  York.  March  1, 
1904.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (87  App.  Div.  193,  84  N. 
Y.  Supp.  97),  entered  October  29,  1903,  which 
affirmed  an  order  of  Special  Term  granting  a 
motion  for  a  peremptory  writ  of  mandamus  to 
compel  defendant  to  pay  to  relator  an  amount 
awarded  to  an  attorney  for  his  services  on  the 
trial  of  an  indictment  for  murder,  and  duly  as- 
signed by  him  to  such  relator.  John  J.  De- 
lany,  Corp.  Counsel  (Theodore  Connoly,  of 
coungel),  for  appellant.  Caesar  B.  F.  Barra, 
for  respondents. 
70  N.E.— 70 


PER  CURIAM.  Order  affirmed,  with  costs, 
on  prevailing  opinion  below. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  VANN,  and  CULLEN, 
JJ.,  concur. 


PEOPLE  ex  re!.  BREWSTER,  Appellant,  v. 
OLD  GUARD  OF  CITY  OF  NEW  YORK  et 
al.,  Respondents.  (Court  of  Appeals  of  New 
York.  March  29,  1904.)  Appeal  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (87 
App.  Div.  478,  84  N.  Y.  Supp.  766),  entered 
December  21,  1903,  which  reversed  an  order 
of  Special  Term  granting  a  motion  for  a  per- 
emptory writ  of  mandamus  to  compel  defend- 
ants to  restore  relator  to  membership  in  the 
Old  Guard  of  the  City  of  New  York.  Oscar 
B.  Thomas,  for  appellant  Asa  Bird  Gardiner, 
for  respondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ex  rel.  BROOKLYN  UNION  ELB- 
VATED  R.  CO.,  Appellant  v.  KNIGHT,  State 
Comptroller,  Respondent.  (Court  of  Appeals 
of  New  York.  .March  29,  1904.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(85  App.  Div.  623.  83  N.  Y.  Supp.  1114),  en- 
tered August  5,  1903,  which  affirmed  a  deter- 
mination of  the  defendant  assessing  a  fran- 
chise tax  upon  the  relator.  Charles  A.  Collin, 
for  appellant.  John  Ounneen,  Atty.  Gen.  (Wil- 
liam H.  Wood,  on  the  brief),  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  HAIGHT,  MARTIN, 
CULLEN,  and  WERNER,  JJ.,  concur.  GRAY 
and  O'BRIEN,  JJ.,  dissent 


PEOPLE  ex  rel.  COMMISSIONER  OF  PUB- 
LIC CHARITIES  OF  CITY  OF  NEW  YORK. 
Respondent,  v.  THOMPSON,  Appellant.  (Court 
of  Appeals  of  New  York.  April  26,  1904.) 
Appeal -from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (87  App.  Div.  633,  84  N.  Y. 
Snpp.  1140),  entered  November  20,  1903,  which 
affirmed  an  order  of  the  Court  of  General  Ses- 
sions  of  the  city  of  New  York  modifying,  and 
affirming  as  modified,  an  order  of  a  city  magis- 
trate adjudging  defendant  to  be  a  disorderly 
person.  Alexander  Rosenthal,  for  appellant. 
John  J.  Delany,  Corp.  Counsel  (Theodore  Con- 
noly and  Herman  Steifel.  of  counsel),  for  re- 
spondent 

PER  CURIAM.  Order  affirmed,  without 
costs. 

PARKER.  0.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WEHNER, 
JJ.,  concur. 


PEOPLE  ex  reL  CONEY  ISLAND  &  G.  RY. 
CO.,  Appellant,  v.  KNIGHT,  State  Comptrol- 
ler, Respondent.  (Court  of  Appeals  of  New 
■York.  March  29,  1904.)  Appeal  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (85 
App.  Div.  623,  83  N.  Y.  Supp.  1114),  entered 
August  5,  1903,  which  affirmed  a  determination 
of  the  defendant  assessing  a  franchise  tax  up- 
on the  relator.  Charles  A.  Collin,for  appel.- 
lant.  John  Cunneen,  Atty.  Gen.  (William  H. 
Wood,  on  the  brief),  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  HAIGHT,  MARTIN, 
CULLEN,  and  WERNER,  JJ.,  concur.  GRAY 
and  O'BRIEN,  JJ.,  dissent 
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PEOPLE  ex  rel.  COX,  Appellant,^  GREENE, 
Police  Com'r,  Respondent.  (Court  of  Appeals 
of  New  York.  May  10,  1904.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(80  App.  Div.  613,  85  N.  X.  Supp.  1142),  made 
December  11,  1903,  which  dismissed  a  writ  of 
certiorari  to  review  the  proceedings  of  the  de- 
fendant in  dismissing  the  relator  from  the  po- 
lice force  of  the  city  of  New  York  and  affirm- 
ed such  proceedings.  Charles  L.  Hoffman  and 
Henry  A.  Friedman,  for  appellant.  John  J. 
Delany,  Corp.  Counsel  (Theodore  Connoly  and 
Terence  Farley,  of  counsel),  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ex  rel.  DALY,  Appellant,  t. 
GREENE,  Police  Com'r,  Respondent.  (Court 
of  Appeals  of  New  York.  May  17,  1904.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (91  App.  Div.  68,  86  N.  Y.  Supp. 
322),  entered  February  13,  1904,  which  dis- 
missed a  writ  of  certiorari  to  review  the  pro- 
ceedings of  the  defendant  in  reducing  the  re- 
lator from  the  grade  of  defective  sergeant  to 
that  of  patrolman  in  the  police  department  of 
the  city  of  New  York  and  affirmed  such  pro- 
ceedings. William  C.  De  Witt  and  James  F. 
Lynch,  for  appellant.  John  J.  Delany,  Corp. 
Counsel  (Theodore  Connoly  and  Terence  Far- 
ley, of  counsel),  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ex  rel.  DAY,  Appellant  r. 
GREENE,  Police  Com'r,  et  al„  Respondents. 
(Court  of  Appeals  of  New  York.  May  10, 
1904.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (90  App.  Div.  606,  85  N.  Y. 
Supp.  1142),  entered  January  14,  1904,  which 
dismissed  a  writ  of  certiorari  to  review  the 
proceedings  of  the  defendants  in  dismissing 
the  relator  from  the  police  force  of  the  city  of 
New  York  and  affirmed  such  proceedings. 
Robert  L.  Redfield,  for  appellant.  John  J.  De- 
lany, Corp.  Counsel  (Theodore  Connoly  and 
Terence  Farley,  of  counsel),  for  respondents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ex  rel.  DUFOUR  et  al..  Appel- 
lants, v.  WELLS  et  al..  Tax  Com'rs,  Respond- 
ents. (Court  of  Appeals  of  New  York.  Feb. 
23,  1904.)  Appeal  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (85  App.  Div.  440, 
82  N.  Y.  Supp.  866,  83  N.  Y.  Supp.  387),  en- 
tered July  13,  1903,  which  reversed  an  order 
of  Special  Term  denying  a  motion  to  quash  a 
writ  of  certiorari  to  review  an  assessment  for 
taxation  of  personal  property  of  relators  and 
granted  such  motion.  Edmund  L.  Cole,  for 
appellants.  John  J.  Delany,  Corp.  Counsel 
(George  S.  Coleman,  James  M.  Ward,  and  E. 
Crosby  Kindleberger,  of  counsel),  for  respond- 
ents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

GRAY,  HAIGHT,  MARTIN,  VANN,  and 
CULLEN,  JJ.,  concur.  PARKER,  C.  J-  and 
O'BRIEN.  J.,  dissent 


PEOPLE  ex  reL  EDISON  BLECTRIC  IL- 
LUMINATING CO.  OF  BROOKLYN,  Re- 
spondent, ▼.  FEITNER  et  al.,  Tax  Com'rs, 
Appellants.  (Court  of  Appeals  of  New  York. 
March  29,  1904.)  Appeal  by  permission  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(86  App.  Div.  46,  83  N.  Y.  Supp.  1114),  entered 
November  7,  1903,  which  reversed  an  order 
of  Special  Term  quashing  a  writ  of  certio- 
rari to  review  the  action  of  the  defendants  in 
assessing  property  of  the  relator  for  the  pur- 
pose of  taxation.  The  following  question  was 
certified:  "Was  the  following  written  applica- 
tion, presented  to  the  commissioners  of  taxes 
and  assessments  of  the  city  of  New  York:  To 
the  Commissioners  of  Taxes  aid  Assessments: 
The  undersigned,  the  Edison  Electric  Illumi- 
nating Company  of  Brooklyn,  represents  that 
it  is  the  owner  of  real  estate  in  various  parts 
of  the  borough  of  Brooklyn,  consisting  of  foun- 
dations, 'substructures,  superstructures,  con- 
duits, pipes,  wires,  cables,  and  connections  of 
the  said  company.  It  finds  that  the  same  has 
been  assessed  on  the  assessment  roll  of  1899 
at  a  valuation  of  $905,000,  whereas  the  same 
Should  not  have  been,  in  its  judgment,  valued 
at  more  than  f500,000  to  be  in  proportion  to 
the  assessed  value  of  similar  property,  and  in 
accordance  witn  the  fair  marketable  value 
thereof.  The  said  system,  comprising  the  elec- 
tric system  of  distribution  of  your  petitioner, 
whereby  it  distributes  electric  light  and  pow- 
er throughout  the  said  borough,  is  being  su- 
perseded by  different  systems  of  electric  distri- 
bution. The  entire  system  has  been  deterio- 
rated and  damaged  by  the  action  of  stray  cur- 
rents in  the  ground  not  owned  or  controlled 
by  your  petitioner,  causing  a  deterioration  in 
the  said  system  by  a  process  known  as  elec- 
trolysis. Much  of  the  system  has  been  in  the 
ground  for  many  years,  and  is  worth  bat  a 
part  of  its  original  cost.  The  present  cost 
price  of  similar  material  Is  much  less  at  the 
present  time  than  it  was  when  said  system 
was  put  in.  Your  petitioner  therefore  asks 
that  the  said  assessment  may  be  reduced  to 
the  amount  stated.  Dated  Brooklyn,  City  of 
New  York,  April  29,  1899.  Edison  Electric 
Illuminating  Company  of  Brooklyn,  by  Royal 
C.  Peabody,  Vice  President* — sufficient  to  sus- 
tain a  writ  of  certiorari  under  the  general  tax 
law  and  the  Greater  New  York  charter  to  re- 
view the  assessment  of  real  estate  upon  the 
ground  of  overvaluation?"  John  J.  Delany, 
Corp.  Counsel  (George  S.  Coleman  and  David 
Rumsey,  of  counsel),  for  appellants.  Charles 
A.  Collin,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  question  certified  answered  In  the  affirm- 
ative. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  OULLEN.  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ex  rel.  ERNEST  OCHS,  Incorpo- 
rated, Appellant,  v.  HILLIARD,  Special  Dep- 
uty Excise  Com  r,  Respondent.  (Court  of  Ap- 
peals of  New  York.  April  5,  1004.}  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (81  App.  Div.  71,  80  N.  Y.  Supp.  792), 
entered  March  17,  1903,  which  affirmed  an  or- 
der of  Special  Term  denying  an  application  for 
a  peremptory  writ  of  mandamus  to  compel  de- 
fendant to  cancel  a  liquor  tax  certificate  and 
issue  rebate  receipts  and  dismissing  an  alter- 
native writ  theretofore  allowed.  Moses  Wein- 
man, for  appellant.  Herbert  H.  Kellogg,  for 
respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER.  C.  J,,  and  GRAY.  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN,  JJ.,  concur. 
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PEOPLE  ex  rel.  LEFFERTS,  Respondent, 
v.  McCLELLAN  et  al.,  Board  of  Estimate  and 
Apportionment,  Appellants.  (Court  of  Appeals 
of  New  York.  May  17,  1904.)  Appeal  from. 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (87  N.  Y.  Supp.  1145),  entered  March  19, 
1904,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of 
mandamus  to  compel  defendants  to  act  on  a 
resolution  for  a  local  improvement.  John  J. 
Delany,  Corp.  Counsel  (James  D.  Bell,  of  coun- 
sel), for  appellants.  George  E.  Waldo  and  De 
Witt  V.  D.  Reilly,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ex  rel.  MANHATTAN  LIFE  INS. 
CO.,  Appellant,  v.  WELLS  et  al.,  Tax  Oom'rs, 
Respondents.  (Court  of  Appeals  of  New  York. 
May  10,  1904.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (91  App.  Div. 
44,  86  N.  Y.  Supp.  456),  entered  February  11, 
1904,  which  affirmed  an  order  of  Special  Term 
quashing  a  writ  of  certiorari  to  review  an  as- 
sessment upon  real  property  of  relator.  Ben- 
jamin F.  Tracy  and  M.  F.  Neville,  for  appel- 
lant. John  J.  Delany,  Corp.  Counsel  (Theo- 
dore Connor/  and  David  Rumsey,  of  counsel), 
for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  below. 

GRAY,  HAIGHT,  VANN,  and  WERNER, 
.TJ.,  concur.  PARKER,  C,  J.,  and  BART- 
LETT,  J.,  dissent.     O'BRIEN,  J.,  not  voting. 


PEOPLE  ex  rel.  MISSIONARY  SISTERS 
OF  THIRD  ORDER  OF  ST.  FRANCIS,  Re- 
spondent, v.  REILLY  et  al.,  Town  Assessors, 
Appellants.  (Court  of  Appeals  of  New  York. 
May  10,  1904.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (85  App.  Div. 
71,  83  N.  Y.  Supp.  39),  entered  September  28, 
1903,  which  affirmed  orders  of  Special  Term 
vacating  assessments  for  taxation  of  real  prop- 
erty of  relator.  William  Vanamee,  for  appel- 
lants.   Michael  J.  Scanlan,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


PEOPLE  ex  rel.  NELSON,  Appellant,  v. 
MARSH  et  al.,  Drainage  Com'rs,  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
May  17,  1904.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (82  App.  Div. 
571,  81  N.  Y.  Supp.  579),  entered  May  4,  1903, 
which  affirmed  an  order  of  a  Trial  Term  de- 
nying a  motion  for  a  peremptory  writ  of  man- 
damus to  compel  the  defendant  commissioners 
to  levy  an  assessment  for  the  payment  of  cer- 
tain drainage  bonds.  John  R.  Dos  Passos, 
John  Murray  Mitchell,  Samuel  W.  Bower,  and 
Edmund  F.  Harding,  for  appellant.  John  J. 
Delany,  Corp.  Counsel  (Theodore  Connoly  and 
George  L.  Sterling,  of  counsel),  for  respondent 
city  of  New  York.  George  J.  Greenfield,  for 
respondent  commissioners. 

PER  CURIAM.    Order  affirmed,  with  costs. 

GRAY,  BARTLETT,  VANN,  and  WER- 
NER, JJ.,  concur.  PARKER,  C.  X,  and 
O'BRIEN,  J.,  not  voting.  HAIGHT,  J.,  ab- 
sent. 


PEOPLE  ex  rel.  NASSAU  ELECTRIC  R. 
CO.,  Appellant,  v.  KNIGHT,  State  Comptrol- 
ler, Respondent.  (Court  of  Appeals  of  New 
York.  March  29,  11)04.)  Appeal  from  an  or- 
der, of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  'Judicial  Department  (85 
App.  Div.  623,  83  N.  Y.  Supp.  1115),  entered 
August  5,  1903,  which  affirmed  a  determina- 
tion of  the  defendant  assessing  a  franchise  tax 
upon  the  relator.  Charles  A.  Collin,  for  appel- 
lant. John  Cunneen,  Atty.  Gen.  (William  H. 
Wood,  on  the  brief),  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

PARKER,  C.  J.,  and  HAIGHT,  MARTIN. 
CULLEN,  and  WERNER,  JJ.,  concur.  GRAY 
and  O'BRIEN,  JJ.,  dissent. 


PEOPLE  ex  rel.  TOWN  OF  COLESVILLE, 
Appellant,  v.  DELAWARE  &  H.  CO.,  Re- 
spondent. (Court  of  Appeals  of  Nei  York. 
March  22,  1904.)  No  opinion.  Motion  for  re- 
argument  denied,  with  $10  costs.  See  177  N. 
Y.  337,  69  N.  E.  651. 


PEOPLE  ex  rel.  WESTERN  ELECTRIC 
CO.,  Appellant,  v.  MILLER,  State  Comptrol- 
ler, Respondent.  (Court  of  Appeals  of  New 
York.  March  29,  1904.)  Appeal  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (90 
App.  Div.  618.  85  N.  Y.  Supp.  1143),  entered 
January  15,  1904,  which  affirmed  a  determina- 
tion of  the  defendant  assessing  certain  taxes 
upon  the  relator  for  the  year  ending  October 
31,  1901.  Edwin  T.  Rice,  for  appellant.  John 
Cunneen,  Atty.  Gen.  (William  H.  Wood,  on 
the  brief),  for  respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

PARKER,  Q  J.,  and  GRAY,  HAIGHT, 
MARTIN,  CULLEN,  and  WERNER.  JJ.,  con- 
cur.    O'BRIEN,  J.,  not  voting. 


POBRSCHKB,  Respondent,  T.  HORO- 
WITZ et  al.,  Appellants.  (Court  of  Appeals 
of  New  York.  April  26,  1904.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (84  App.  Div.  443,  82  N.  Y.  Supp.  742), 
entered  July  21,  1903,  modifying,  and  affljm- 
ing  as  modified,  a  judgment  in  favor  of  plain- 
tiff entered  upon,  a  decision  of  the  court  on 
trial  at  Special  Term.  Jacob  Manheim,  for 
appellants.    William  R.  Hill,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


POTTER,   Appellant,   v.   HODGMAN,   Re- 

xpondent,  et  al.  (Court  of  Appeals  of  New 
York.  April  5,  10O4.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  -Supreme  Court 
in  the  Third  Judicial  Department  (81  App.  Div. 
233,  80  N.  Y.  Supp.  1056),  entered  March,  17, 
1903,  reversing  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury  and  granting  a  new 
trial.  Edgar  T.  Brackett  and  Robert  O.  Bas- 
eom,  for  appellant.  C.  H.  Sturges  and  Edgar 
Hull,  for  respondent." 

PER  CURIAM.  Order  affirmed,  and.  judg- 
ment absolute  ordered  for  defendant  on  the 
stipulation,  with  costs,  on  opinion  below. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN. 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 
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POWELL,  Appellant,  ▼.  HARRISON  et  al., 
Respondents.  (Court  of  Appeals  o(  New  York. 
March  22,  1904.)  Motion  to  dismiss  an  appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Depart- 
ment (88  App.  Div.  228,  85  N.  Y.  Supp.  462), 
entered  November  27,  1903,  which  affirmed  an 
order  of  Special  Term  vacating  an  order  of 
reference  and  an  order  of  distribution  in  surplus 
money  proceedings.  The  motion  was  made  up- 
on the  ground  that  the  order  attempted  to  be 
appealed  from  is  not  appealable  to  the  Court  of 
Appeals.  Alexander  D.  Falck,  for  the  motion. 
J.  John  Hassett,  opposed.  No  opinion.  Mo- 
tion granted,  and  appeal  dismissed,  with  costs, 
and  $10  costs  of  motion,  on  the  ground  that, 
while  the  proceeding  is  a  special  one,  the  order 
U  not  a  final  order. 


PRESCOTT  et  al.,  Respondents,  t.  LE  CON- 
TE  et  al.,  Appellants.  (Court  of  Appeals  of 
New  York.  April  8,  19040  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(83  Add.  Div.  482,  82  N.  Y.  Supp.  411),  en- 
tered May  28,  1906,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial. 
Robert  B.  Deyo,  for  appellants.  Herbert  J. 
Hindes,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J-  and  GRAY.  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LiBN,  JJ.,  concur. 


PRIEST,  Respondent,  v.  GUMPRECHT  et 
al.,  Appellants.  (Court  of  Appeals  of  New 
York.  April  26,  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (81 
App.  Div.  631.  80  N.  Y.  Supp.  759),  entered 
March  11,  1903,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.  Wayland  E.  Ben- 
jamin, for  appellants.  Charles  A.  Decker,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ_  concur. 


RAILWAY  ADVERTISING  CO.,  Respond- 
ent, v.  STANDARD  ROCK  CANDY  CO., 
Appellant.  (Court  of  Appeals  of  New  York. 
March  29,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (S3  App. 
Div.  191,  83  N.  Y.  Supp.  338),  entered  June 
1.  1903,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury.  Frank  Barker,  for 
appellant.    M.  S.  Guiterman,  for  respondent. 

PER  CURIAM.  Judgment  amrmed,  with 
costs. 

O'BRIEN,  HAIGHT,  VANN,  CULLEN, 
and  WERNER.  J.T..  concur.  PARKER,  C. 
J.,  absent    BARTLETT,  J.,  taking  no  part. 


RANGER,  Appellant,  t.  THALMANN  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  March  29,  1904.)  Appeal,  by  permis- 
sion, from  a  judgment  entered  June  19,  1903, 
upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (84  App.  Div.  341,  82  N.  Y.  Supp.  846), 
which  reversed  an  interlocutory  judgment  of 
Special  Term  overruling  a  demurrer  to  the  com- 
plaint.   The  following  is  the  question  certified: 


"Does  the  amended  complaint  herein  state  facts 
sufficient  to  constitute  a  cause  of  action?" 
Thomas  D.  Adams  and  Arthur  O.  Palmer,  for 
appellant  Edwin  O.  Hoyt  and  Henry  G. 
Wiley,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below,  and  question  certified 
answered  in  the  negative. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT.  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 


ROGERS  et  al.  v.  SMITH  et  al.  (Court  of 
Appeals  of  New  York.  March  1.  1904.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Third  Judicial  De- 
partment (75  App.  Div.  141,  77  N.  Y.  Supp. 
392),  entered  December  12,  1902,  affirming  an 
interlocutory  judgment  of  Special  Term  direct- 
ing the  sale  of  certain  real  estate  to  pay  lega- 
cies. J.  Sanford  Potter,  B.  G.  Higley,  and 
Charles  R.  Paris,  for  appellants.  Archibald  S. 
Derby  and  Grenville  M.  Ingalsba,  for  respond- 
ents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  VANN,  and  CULLEN, 
JJ.,  concur. 


ST.  JAMES  CO..  Respondent  T.  SECURITY 
TRUST  &  LIFE  INS.  CO.,  Appellant.  (Court 
of  Appeals  of  New  York.  March  IS,  1904.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (82  App.  Div.  242,  81  N. 
Y.  Supp.  739),  entered  May  11,  1903,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee.  Jacob  Halstead,  for 
appellant.  L.  Laflin  Kellogg  and  Alfred  C. 
PettG,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


SANDERS  t.  CARLBY  et  al.  (Court  of 
Appeals  of  New  York.  May  20,  1904.)  Cross- 
appeals  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Second  Ju- 
dicial Department  (83  App.  Div.  193,  83  N. 
Y.  Supp.  106),  entered  June  4,  1908,  affirming 
a  judgment  of  a  Trial  Term  determining  the 
ownership  of  a  certain  plot  of  land  in  the  bor- 
oueh  of  Brooklyn-.  Robert  Goeller  and  Joseph 
H.  Mahan,  for  plaintiff.  James  A.  Sheehan. 
Stephen  M.  Hoye,  and  Edward  L.  Somerville, 
for  defendants. 

PER  CURIAM.  Judgment  affirmed,  without 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRffiN, 
BARTLETT,  MARTIN,  VANN,  and  CUL- 
LEN, JJ.,  concur. 


SCHLIMBACH,  Respondent  t.  McLEAN, 
Appellant.  (Court  of  Appeals  of  New  York. 
April  26,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (83  App. 
Div.  157,  82  N.  Y.  Supp.  516),  entered  June 
5,  1903,  affirming  a  judgment  in  favor  of  plain- 
tin*  entered  upon  the  report  of  a  referee.  Al- 
bert Ritchie,  for  appellant  Lucius  L.  Gilbert 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT,  VANN,  CULLEN.  and 
WERNER,  JJ.,  concur. 
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SECURITY  TRUST  CO.  OF  ROCHESTER, 
Respondent,  v.  WELLS,  FARGO  &  CO.  EX- 
PRESS, Appellant.  (Court  of  Appeals  of  New 
York.  May  20,  1901.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (81 
Add.  Div.  420.  80  N.  Y.  Supp.  830),  entered 
March  20,  1903,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by 
the  court  and  an  order  denying  a  motion  for 
a  new  trial.  James  M.  E.  O' Grady,  for  appel- 
lant.    Edward  Harris,  for  .respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

PARKER.  C.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  and  CULLEN,  JJ., 
concur.    GRAY,  J.,  not  voting. 


SHAFFER,  Respondent,  v.  ALEXANDER 
et  al.,  Appellants.  (Court  of  Appeals  of  New 
York.  May  20,  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (81 
App.,  Div.  546,  81  N.  Y.  Supp.  1143),  entered 
March  28.  1903,  affirming  a  judgment  in-  favor 
of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.  Myron  N.  Tompkins, 
for  appellants.  J.  T.  Newman  and  Charles  H. 
Blood,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  0.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  CUL- 
LEN,  JJ.,  concur. 


SHANLEY.  Appellant,  r.  KOEHLER,  Re- 
spondent (Court  of  Appeals  of  New  York. 
March  15,  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (80  App.  Div. 
R66.  80  N.  Y.  Supp.  679),  entered  March  13, 
1903,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term.  Michael 
Kirtland  and  John  Conville,  for  appellant  Ar- 
nold Charles  Weil,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  WER- 
NER, JJ.,  concur. 


SMITH  et  al..  Appellants,  v.  FIRTH  et  al., 
Respondents.  (Court  of  Appeals  of  New  York. 
March  22.  1904.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (72  App.  Div. 
631.  76  N.  Y.  Supp.  1083),  entered  May  17, 
1902,  affirming  a  judgment  in  favor  of  defend- 
ants eutered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term.  Am- 
brose G.  Todd  and  George  B.  Class,  for  appel- 
lants. George  M.  Baker  and  Alexander  H. 
Van  Cott,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  absent. 


SPENCE.  Respondent  v.  METROPOLI- 
TAN ST.  BY.  CO.,  Appellant,  et  al.  (Court 
of  Appeals  of  New  York.  March  22,  1904.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (82  App.  Div.  636,  81  N.  Y. 
Sunp.  1144),  entered  May  5,  1903,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new    trial.      Bayard    H.    Ames,    Charles    F. 


Brown,  Arthur  Ofner,  and  Henry  A.  Robinson, 
for  appellant  Metropolitan  St.  Ry.  Co.  Wil- 
liam H.  H.  Ely  and  Luther  Shafer,  for  respond- 
ent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ„  concur.  PAR- 
KER, C.  J.,  absent 


SPOSATO,  Appellant  t.  CITY  OF  NEW 
YORK,  Respondent.  (Court  of  Appeals  of 
New  York.  April  5,  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (75  App.  Div.  304,  78  N.  Y.  Supp.  168), 
entered  October  15,  1902,  affirming  a  judgment 
in  faror  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term. 
George  Wallace,  for  appellant.  John  J.  De- 
lany,  Corp.  Counsel  (James  D.  Bell,  of  coun- 
sel), for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN, JJ.,  concur. 


SPRAGUE,  Appellant  v.  CITY  OF  NEW 
YORK,  Respondent  (Court  of  Appeals  of 
New  York.  April  5,  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (74  App.  Div.  625»  77  N.  Y.  Supp.  1140), 
entered  July  9.  1902.  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term.  George 
Wallace,  for  appellant.  John  J.  Delany,  Corp. 
Counsel  (James  D.  Bell  and  Richard  B.  Green- 
wood, of  counsel),  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  and  CULLEN,  JJ.,  con- 
cur.   BARTLETT,  J.,  not  voting. 


STAATS  et  al..  Appellants,  v.  STORM  et  al., 
Respondents.  (Court  of  Appeals  of  New  York. 
March  1,  1904.)  No  opinion.  Motion  to  amend 
remittitur  granted,  and  remittitur  amended  by 
providing  for  a  bill  of  costs  to  respondents  rep- 
resented by  separate  counsel  in  this  court  who 
argued  the  appeal  either  orally  or  by  printed 
brief.    See  177  N.  Y. ,  69  N.  B.  1131. 


STRAUS  et  al..  Respondents,  v.  AMERI- 
CAN PUBLISHERS'  ASS'N  et  al.,  Appellants. 
(Court  of  Appeals  of  New  York.  March  22, 
1904.)  No  opinion.  Motion  to  return  remittitur 
granted,  and  the  clerk  of  the  Supreme  Court  is 
requested  to  return  the  remittitur  in  this  action 
to  this  court,  to  the  end  that  the  same  may  b« 
so  amended  as  to  give  leave  to  the  defendants 
herein  to  withdraw  their  demurrers  to  the  com- 
plaint and  to  serve  answers,  without  costs  of 
motion.    See  177  N,  Y.  473,  69  N.  B.  1107. 


STREETS,  Appellant  ▼.  GRAND  TRUNK 
RY.  Co.  et  al..  Respondents.  (Court  of  Ap- 
peals of  New  York.  March  4,  1904.)  Appeal 
from  a  judgment  entered  December  11,  1902, 
upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (76  Apd.  Div.  480,  78  N.  Y.  Supp.  729), 
overruling  plaintiffs  exceptions  ordered  to  be 
heard  in  the  first  Instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and 
directing  judgment  for  defendants.  John  Cun- 
neen,  for  appellant    William  L.  Marcy,  Adel- 
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bert  Moot,  and  Charles  A.  Pooley,  for  respond- 
ents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER.  C.  J.,  and  HAIGHT,  MARTIN, 
VANN,  CULLEN,  and  WERNER,  JJ.,  con- 
cur.   GRAY,  J.,  not  sitting. 


STROMBERG,  Respondent,  t.  TRIBUNE 
ASS'N,  Appellant.  (Court  of  Appeals  of  New 
York.  May  10,  1904.)  Appeal,  by  permission, 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  of  the  First  Judicial  Depart- 
ment (88  App.  Div.  589,  85  N.  Y.  Supp.  259), 
entered  December  18,  1903,  which  affirmed  an 
interlocutory  judgment  of  Special  Term  over- 
ruling a  demurrer  to  the  complaint.  The  fol- 
lowing question  was  certified:  "Does  the 
amended  complaint  in  this  action  state  facts 
sufficient  to  constitute  a  cause  of  action  in  favor 
of  plaintiff  herein,  against  the  defendant  here- 
in?' Henry  W.  Sackett,  for  appellant  Max 
D.  Steuer.  for  respondent. 

PER  CURIAM.  Question  certified  answered 
in  the  affirmative,  and  interlocutory  judgment 
affirmed,  with  costs,  with  leave  to  defendant  to 
answer  within  20  days,  on  opinion  of  INGRA- 
HAM.  J.,  below. 

GRAY,  O'BRIEN.  VANN,  and  WERNER, 
JJ.,  concur.  PARKER,  a  J.,  and  BART- 
LETT  and  HAIGHT.  JJ.,  dissent. 


8TROWGER  et  al.,  Respondents,  v.  AMER- 
ICAN BONDING  &  TRUST  CO.  OF  BALTI- 
MORE CITY  et  al.,  Apnellants.  (Court  of  Ap- 
peals of  New  York.  March  4,  1904.)  Appeal 
from  a  judgment,  entered  February  10,  1U03, 
upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (79  App.  Div.  044,  80  N.  Y.  Supp.  1149), 
overruling  defendant's  exceptions,  ordered  to 
be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and 
directing  judgment,  for  plaintiffs  upon  the  ver- 
dict. Nathaniel  Foote,  for  appellants.  Walter 
S.  Hubbeil,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  MARTIN, 
VANN,  CULLEN,  and  WERNER,  JJ,  concur. 
HAIGHT,  J.,  absent. 


STUDEMAN,  Appellant,  v.  BECKER,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
May  10,  1901.)  Motion  to  dismiss  an  appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (90  App.  Div.  012.  85  N.  Y.  Supp.  1148), 
entered  January  28,  1904,  which  affirmed  an 
order  of  Special  Term  denying  a  motion  to 
amend  a  judgment.  The  motion  was  made  up- 
on the  ground  that  the  appeal  was  unauthor- 
ized. Elton  1).  Warner,  for  the  motion.  Thom- 
as H.  Larking,  opposed.  No  opinion.  Motion 
granted,  and  appeal  dismissed,  with  costs,  and 
$10  costs  of  motion. 


TAFT,  Respondent,  v.  LITTLE,  Appellant 
(Court  of  Appeals  of  New  York.  April  8,  1904.) 
No  opinion.  Motion  for  reargnment  denied,  with 
$10  costs.    See  178  N.  Y.  127,  70  N.  E.  211. 

TANENBAUM,  Respondent,  v.  EISEMAN  et 
al.,  Appellants.  SAME  v.  LEVY  et  al.  (Court 
of  Appeals  of  New  York.  April  26,  1904.)  Ap- 
peals from  judgments  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (83  App.  Div.  639,  82  N.  Y.  Supp. 
76;  83  App.  Div.  319,  82  N.  Y.  Supp.  171),  en- 
cered  June  4,  1903,  modifying,  and  .affirming  as 


modified,  judgments  in  favor  of  plaintiff  entered 
upon  verdicts  directed  by  the  court  and  affirming 
orders  denying  motions  for  new  trials.  A.  Blu- 
menstiel,  for  appellants.  Ernest  Hall  and  May- 
er L.  Halff,  for  respondent 

PER  CURIAM.  Judgments  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
J  J.,  concur. 


In  re  TOTTEN.  (Court  of  Appeals  of  New 
York.  April  28,  1904.)  Motion  to  dismiss  an 
appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (89  App.  Div.  30S,  85  N.  Y.  Supp. 
928),  made  December  30,  1903,  which  reversed 
a  decree  of  the  Kings  County  Surrogate's  Court 
rejecting  claims  of  the  respondent  herein  against 
the  estate  of  Fanny  A.  Lattan,  deceased.  The 
motion  was  made  upon  the  grounds  that  there 
were  no  questions  involved  which  the  Court  of 
Appeals  could  review,  the  appeal  being  frivo- 
lous and  taken  for  delay  only.  R.  L.  Maynard, 
for  the  motion.    Benjamin  F.  Tracy,  opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


TOULMIN,  Respondent,  v.  LADOW,  Appel- 
lant. (Court  of  Appeals  of  New  York.  April 
8,  1904.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Third 
Judicial  Department  (84  App.  Div.  636.  81  N. 
Y.  Supp.  1145),  entered  May  8,  1903,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee.  Frederick  W.  Cameron, 
for  appellant    Marcus  T.  Hun,  for  respondent 

PER  CURIAM,  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J;,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and  CUL- 
LEN, JJ.,  concur. 


TOWN  OF  SMITHTOWN,  Respondent  v. 
MILLER,  Appellant.  (Court  of  Appeals  of  New 
York.  May  20,  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (75 
App.  Div.  309,  78  N.  Y.  Supp.  178i,  entered  Oc- 
tober 16,  1902,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial.  W.  P. 
Knapp,  for  appellant  Rowland  Miles,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN,  VANN,  and  CULLEN, 
J  J.,  concur. 


TURNER  et  al.,  Appellants,  v.  PENDER- 
GAST  et  al.,  Respondents.  (Court  of  Appeals 
of  New  York.  May  3,  1904.)  Motion  to  dis- 
miss an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (86  App.  Div.  172,  83  N.  Y. 
Supp.  1013),  entered  July  23,  1903,  affirming  a 
judgment  in  favor  of  defendants  entered  upon  a 
dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term.  The  motion  was  made  upon 
the  grounds  that  the  decision  of  the  Appellate 
Division  was  unanimous,  and  that  there  were 
no  questions  of  law  to  review;  the  exceptions  be- 
ing frivolous.  S.  M.  Lindsley,  for  the  motion. 
William  Townsend,  opposed.  No  opinion.  Mo- 
tion denied,  without  costs. 

UNITED  PRESS.  Respondent  T.  A.  S. 
ABELL  CO.  et  al.,  Defendants.  (Court  of  Ap- 
peals of  New  York.'  March  29,  1904.)    Appeal 
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from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  depart- 
ment (79  App.  Div.  650,  80  N.  Y.  Snpp.  464), 
entered  March  16,  1903,  modifying  and  affirming 
as  modified  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  affirming  an  order  de- 
nying a  motion  for  a  new  trial.  Austen  G.  Fox 
and  Henry  T.  Fay,  for  appellant  Agnus.  Wil- 
liam C.  Davis,  for  respondent. 
■  PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  GRAY.  HAIGHT, 
MARTIN,  CULLEN,  and  WERNER,  JJ.,  con- 
cur.   O'BRIEN,  J.,'  not  voting. 

UNIVERSAL  TRUST  CO.,  Respondent,  v. 
LENT,  Appellant,  et  al.  (Court  of  Appeals  of 
New  York.  March  15,  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(83  App.  Div.  634,  81  N.  Y.  Supp.  1145),  entered 
May  9,  1903,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.  T.  M.  Tyng,  for  appel- 
lant Lent.    George  E  Waldo,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  and  WERNER,  JJ, 
concur.    GRAY,  J.,  absent 


VINCENT,  Respondent,  v.  ALDEN,  Appel- 
lant.   (Court  of  Appeals  of  New  York.    March 


22,  1904.)  No  opinion, 
denied,  with  $10  costs. 
N.  E.  1132. 


Motion  for  reargument 
See  177  N.  Y.  545,  60 


WALSH,  Respondent,  t.  NEW  YORK  &  Q. 
C.  RY.  CO.,  Appellant  (Court  of  Appeals  of 
New  York.  April  18,  1904.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(80  App.  Div.  316,  80  N.  Y.  Supp.  767),  entered 
March  16,  1903,  affirming,  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial.  I.  R.  Oeland 
and  William  E.  Stewart,  for  appellant  S.  8. 
Whitehouse,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  MAR- 
TIN, and  CULLEN,  JJ.,  concur.  PARKER, 
C.  J.,  and  GRAY,  J.,  djssent. 


WARNER  v.  HOUSE  et  al.  (Court  of  Ap- 
peals of  New  York.  April  28,  1004.)  Motion  to 
dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  iu  the 
Fourth  Judicial  Department  (90  App.  Div.  611, 
85  N.  Y.  Supp.  1150),  made  January  5,  1904, 
which  affirmed  an  order  of  a  Trial  Term  setting 
aside  a  verdict  in  favor  of  defendant  and  grant- 
ing a  new  trial.  The  motion  was  made  upon 
the  ground  that  the  order  appealed  from  was 
not  appealable  to  the  Court  of  Appeals.  Alex- 
ander H.  Cowie,  for  the  motion.  Costello, 
Welch  &  Costello,  opposed.  No  opinion.  Mo- 
tion granted,  and  appeal  dismissed,  with  costs, 
and  $10  costs  of  motion. 


WEAVER,  Appellant,  v.  WEAVER,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
May  20,  1904.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (74  App.  Div. 
591,  77  N.  Y.  Supp.  568),  entered  July  21),  1902, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  on  trial  at  Special  Term.    Charles  Van 


Voorhis,  for  appellant.  Perclval  De  W.  Oviatt 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  MARTIN.  VANN,  and  CULLEN, 
JJ.,  concur. 


WESTERFIELD  et  al.,  Appellants,  t.  ROG- 
ERS et  al.,  Respondents.  (Court  of  Appeals  of 
New  York.  March  22,  1904.)  No  opinion.  Mo- 
tion to  amend  remittitur  granted,  and  the  clerk 
of  the  Supreme  Court  requested  to  return  the  re- 
mittitur m  this  action  to  this  court,  to  the  end 
that  the  same  may  be  amended,  so  that  the 
judgment  of  the  Appellate  Division  (71  N.  Y. 
Supp.  401)  shall  be  reversed,  and  the  judgment 
entered  on  the  report  of  the  referee  modified  by 
inserting  schedule  B  of  the  referee's  report,  and, 
as  so  modified,  affirmed.  See  174  N.  Y.  230,  66 
N.  B.  818;   175  N.  Y.  499,  67  N.  B.  1091. 


WHEELER  CONDENSER  &  ENGINEER- 
ING CO.,  Respondent  v.  R.  G.  PACKARD 
CO.,  Appellant  (Court  of  Appeals  of  New 
York.  March  29,  1904.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (83  Api 
Div.  288,  82  N.  Y.  Supp.  165),  entered  May  1! 
1903,  affirming  a  judgment  in  favor  of  plamti 
entered  upon  a  verdict  directed  by  the  court 
C.  D.  Rust  for  appellant  Norman  W.  Kern- 
good,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  and  10  per  cent,  damages,  under  section. 
3281  of  the  Code  of  Civil  Procedure. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  absent 


YOUKVILLE  BANK  v.  HENRY  ZELTNER 
BREWING  CO.  et  al.  (Court  of  Appeals  of 
New  York.  March  29,  1904.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (80  App. 
Div.  578,  80  N.  Y.  Supp.  839),  entered  March 
21,  1903,  which  reversed'  an  order  of  Special 
Term  denying  a  motion  to  vacate  and  set  aside 
a  judgment  theretofore  entered  in  this  action, 
the  execution  issued  thereon,  and -a  levy  made 
under  said  execution,  and  granted  such  motion. 
Louis  Marshall,  Moses  Weinman,  and  Abraham 
Beuedict  for  appellant  Henry  A.  Forster,  for 
respondent  Sutherland. 

PKU  CURIAM.    Appeal  dismissed,  with  costs. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 


CLARK  v.  CITY  OF  CHICAGO.  (Supreme 
Court  of  Illinois.  April  20,  1904.)  Appeal  from 
Cook  County  Court;  O.  N.  Carter,  Judge.  Ac- 
tion by  the  city  of  Chicago  against  Robert  C. 
Clark,  trustee.  From  a  judgment  for  the  city, 
defendant  appeals.  Reversed.  Eugene  H.  Gar- 
nett  (Gwynn  Garnett  and  Joseph  H.  Fitch,  of 
counsel),  for  appellant.  Robert  Redfield  and 
Frank  Johnston,  Jr.  (Edgar  Bronson  Tolman, 
Corp.  Counsel,  of  counsel),  for  appellee. 

PER  CURIAM.  This  appeal  is  prosecuted 
from  a  judgment  of  the  county  court  of  Cook 
county  overruliug  appellant's  objections  and  con- 
firming a  special  assessment  against  the  proper- 
ty of  appellant.  The  only  issue  was  upon  the 
legal  objections,  and  only  one  of  them  is  involv- 
ed here.  It  appears  that  the  record  of  the  first 
resolution  of  the  board  of  local  improvements 
in  this  proceeding  refers  to  the  engineer's  esti- 
mate in  the  following  language:  "The  estimate 
of  the  cost  of  such  improvement  made  by  the 
engineer  of  the   board   being  $887,000,   which 
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■aid  estimate  la  hereby  made  a  part  hereof  by 
reference."  No  other  mention  of  the  estimate 
is  found  in  any  part  of  the  record,  the  evidence 
showing  that  the  estimate  was  filed  in  the 
vault  used  by  the  board  and  was  open  for  inspec- 
tion. It  will  thus  be  seen  that  the  question  here 
presented  is  upon  the  same  legal  objection,  and 
identical  with  the  question  considered  in  the 
case  of  Kilgallen  T.  City  of  Chicago,  206  111. 
557,  69  X.  E.  586,  wherein  it  is  held  that  a  like 
objection  to  the  one  made  in  this  case  should 
have  been  sustained.  That  case  is  conclusive  of 
the  question  here  presented,  and  the  judgment 
of  the  county  court  will  be  reversed,  and  the 
cause  remanded.    Reversed  and  remanded. 


McDONALD  et  a!,  t.  HOLDOM.  (Supreme 
Court  of  Illinois.  Feb.  17,  1904.)  Appeal  from 
Appellate  Court,  First  District  Action  by 
Jesse  Holdom  against  Michael  C.  McDonald 
and  others.  From  a  judgment  of  the  Appellate 
Court  (108  111.  App.  449),  reversing  an  order 
of  the  circuit  court,  defendants  appeal.  Af- 
firmed. 

PER  CURIAM.  This  is  an  appeal  from  a 
Judgment  of  the  Appellate  Court  for  the  First 
District  reversing  an  order  of  the  circuit  court 
of  Cook  county,  remanding  the  cause  and  di- 
recting a  judgment  in  the  lower  court  This 
suit  is  between  the  same  parties,  involves  pre- 
cisely the  same  questions,  was  heard  in  the 
two  lower  courts  on  precisely  the  same  proofs 
and  with  the  same  results,  as  the  case  of  Mc- 
Donald v.  Holdom,  69  N.  E.  21,  in  which  a 
judgment  of  affirmance  has  been  entered  in  this 
court  at  the  present  term.  The  order  of  the 
circuit  court  in  that  case  directed  the  satis- 
faction of  a  judgment  in  that  court,  recovered 
by  appellee  against  appellants  on  an  appeal 
bond  given  by  appellants  upon  an  appeal  from 
the  Appellate  Court  to  this  court  in  earlier 
litigation  between  the  parties.  The  order  of 
the  circuit  court  in  this  case  directed  the  satis- 
faction of  a  judgment  in  that  court,  recovered 
by  appellee  against  appellant  on  an  appeal 
bond  given  by  appellants  upon  the  appeal  from 
the  circuit  court  to  the  Appellate  Court  in  the 
former  suit  A  full  statement  of  the  facts  re- 
lating to  both  cases  will  be  found  in  McDonald 
t.  Holdom,  supra.  For  the  reasons  assigned  in 
the  opinion  in  that  case,  the  judgment  of  the 
Appellate  Court  under  review  in  this  case  must 
be  affirmed.  -Judgment  affirmed. 


CARR  et  al.  ▼.  DIAMOND  PLATE  GLASS 
CO.  et  al.  (Supreme  Court  of  Indiana.  March 
29,  1904.)  Appeal  from  Superior  Court,  How- 
ard County;  Hiram  Brown  lee,  Judge.  Action 
by  Sarah  J.  Carr  and  others  against  the  Dia- 
mond Plate  Glass  Company.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.  Trans- 
ferred from  the  Appellate  Court,  under  section 
1337u,  Burns'  Ann.  St.  1901.  Reversed.  -B. 
C.  Moon,  for  appellants.  Bell  &  Perdum  and 
Blacklidge,  Shirley  &  Wolf,  for  appellee. 

HADLEY,  J.  Contract  for  exploring  for  gas. 
Suit  to  recover  stipulated  sum  for  delay  in 
drilling  a  well  and  damage  for  failure  to  fur- 
nish free  gas.  The  complaint  in  this  case  and 
the  contract  sued  on  are  in  all  respects,  except 
as  to  dates  and  amounts,  like  those  involved  in 
Hancock  ▼.  Diamond  Plate  Glass  Co.  (decided 
February  16,  1904)  70  N.  E.  149,  and,  as  in  the 
latter  case,  the  only  question  involved  in  this 
is  the  sufficiency  of  the  complaint.  For  reasons 
stated  in  the  Hancock  Case,  the  judgment  in 
this  case  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  amended  complaint 


NORTHWESTERN  MUT.  LIFE  INS.  CO. 
T.  McKEEN  et  al.  (Supreme  Court  of  Indiana. 
April  1,  1904.)  Appeal  from  Circuit  Court. 
Vigo  County;   Jas.  E.  Piety,  Judge.     Action 


by  William  R.  McKeen  and  others  against  the 
Northwestern  Mutual  Life  Insurance  Company. 
From  a  judgment  in  favor  of  plaintiffs,  defend- 
ant appeals.  Transferred  from  the  Appellate 
Court   under   Acts  1901,   p.   567,   f   10,   cL  3 

Stums'  Ann.  St  1901,  1337j).    Affirmed.    B.  V. 
arshall  and  Baker  A  Daniels,  for  appellant 
McNutt  &  McNutt  for  appellees. 

MONKS,  J.  The  questions  presented  by  this 
appeal  are  substantially  the  same  as  those  de- 
cided in  Northwestern  Mutual  Life  Insurance 
Company  v.  Kate  Kidder  (this  term)  70  N.  E. 
489.  Upon  the  authority  of  that  case,  the  judg- 
ment of  the  trial  court  is  affirmed. 


CLAYPOOL  et  aL  r.  STEIN.  (Appellate 
Court  of  Indiana.  May  10,  1904.)  Appeal 
from  Superior  Court  Marion  County;  Jno.  L. 
McMaster,  Judge.  Action  between  Edward  F. 
Claypool  and  others  and  Theodore  Stein,  trus- 
tee, etc.  From  a  judgment  in  favor  of  the 
latter,  the  former  appeal.  Reversed.  Jno.  W. 
Claypool,  Daniel  Wait  Howe,  and  Russell  T. 
Byers,  for  appellants.  Florea  &  Seidensticker 
and  Wilson  &  Townley,  for  appellee. 

PER  CURIAM.  The  questions  involved  ia 
this  appeal  are  in  principle  the  same  as  those 
presented  in  Claypool  v.  German  Fire  Insur- 
ance Company  (March  9,  1904)  70  N.  E.  281. 
Upon  the  authority  of  that  case,  the  judgment 
herein  is  reversed,  and  the  cause  is  remanded, 
with,  instructions  to  restate  the  conclusions  of 
law  and  exclude  from  the  amount  for  which 
appellee  is  awarded  priority  the  sum  of  $221.44, 
expended  or  retained  as  expenses  incident  to 
the  loan. 


COFFINBERRY  r.  McCLELLAN  et  alJ 
(Appellate  Court  of  Indiana.  Feb.  19,  1904.) 
Appeal  from  Circuit  Court  De  Kalb  County; 
C.  W.  Watkins,  Special  Judge.  Action  be-' 
tween  Elizabeth  K.  Coftinberry  and  Elizabeth 
A.  McClellan,  as  executrix,  and  others.  From 
a  judgment  in  favor  of  the  latter,  the  former 
appeals.  Transferred  to  Supreme  Court  on  di- 
vision of  judges.  Eraser  &  Isham  and  J.  K. 
&  J.  H.  Rose,  for  appellant  F.  S.  Roby  and 
Zollars,  Worden  &  Zollars,  for  appellees. 

PER  CURIAM.  This  cause  coming  up  for 
determination  by  the  First  Division,  and  the 
three  judges  of  such  division  having  failed  to 
concur  in  the  result,  and  the  cause  having 
been  submitted  to  the  entire  court,  and  one  of 
the  judges  being  disqualified  to  sit  in  the  case, 
and  four  of  the  remaining  judges  having  failed 
to  concur  in  the  result,  the  cause  is  transferred 
to  the  Supreme  Court,  under  section  1337o» 
Barns'  Ann.  St  1901. 


CURLESS  t.  DIAMOND  PLATE  GLASS 
CO.  (Appellate  Court  of  Indiana,  Division  No. 
1.  April  21,  1904.)  Appeal  from  Circuit  Court, 
Howard  County;  J.  F.  Elliott  Judge.  Action 
by  Clarinda  Curless  against  the  Diamond  Plate 
Glass  Company.  From  a  judgment  overruling 
a  demurrer  to  the  third  paragraph  of  the  an- 
swer, plaintiff  appeals.  Reversed.  B.'  G.  Moon, 
for  appellant.  Bell  &  Purdum  and  Blacklidge. 
Shirley  &  Wolf,  for  appellee. 

BLACK,  J.  Upon  the  authority  of  Hancock 
v.  Diamond  Plate  Glass  Company,  70  N.  E. 
149,  decided  by  the  Supreme  Court  of  Indiana 
February  16,  1904,  the  judgment  herein  is  re- 
versed, and  the  cause  is  remanded,  with  instruc- 
tion to  sustain  the  demurrer  of  the  appellant 
to  the  third  paragraph  of  the  answer  by  the 
appellees. 


ECHELBARGER  t.  DIAMOND  PLATE 
GLASS  CO.  (Appellate  Court  of  Indiana, 
Division  No.  1.  April  21,  1904.)  Appeal  from 
Circuit  Court  Howard  County;   J.  F.  Elliott, 

"Transferred  to  Supreme  Court  Tl  N.  B.  IT. 
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Judge.  Action  by  Francis  M.  Ecbelbarger 
against  the  Diamond  Plate  Glass  Company. 
From  a  judgment  overruling  a  demurrer  to  the 
third  and  fourth  paragraphs  of  the  answer, 
plaintiff  appeals.  Reversed.  B.  C.  Moon,  for 
appellant.  Bell  &  Purdum  and  Blacklidge, 
Shirley  &  Wolf,  for  appellee. 

BLACK,  X  Upon  the  authority  of  Hancock 
v.  Diamond  Plate  Glass  Co.,  TO  N.  E.  148, 
decided  by  the  Supreme  Court  of  Indiana  Feb- 
ruary 16,  1904,  the  judgment  herein  is  reversed, 
and  the  cause  is  remanded,  with  instruction  to 
sustain  the  appellant's  demurrer  to  the  third 
and  fourth  paragraphs  of  the  answer  of  the  ap- 
pellees. 


FREEMAN  et  al.  v.  DIAMOND  PLATE 
GLASS  CO.  et  al.  (Appellate  Court  of.  Indiana, 
Division  No.  1.  April  1,  1004.)  Appeal  from 
Superior  Court,  Howard  County;  B.  F.  Har- 
ness, Judge.  Action  by  Anna  Freeman  aud 
others  against  the  Diamond  Plate  Glass  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiffs  appeal.  Reversed.  B.  C.  Moon, 
for  appellants.  Bell  &  Purdum  and  Blacklidge, 
Shirley  &  Wolf,  for  appellees. 

HENLEY,  O.  J.  The  questions  involved  in 
this  appeal  are  in  all  respects  similar  to  the 
questions  decided  by  the  Supreme  Court  of  this 
state  in  the  case  of  Hancock  v.  Diamond  Plate 
Glass  Company  (decided  at  November  term, 
1903)  70  N.  E.  149;  and  upon  the  authority  of 
that  case  this  case  is  reversed.  We  are  of  the 
opinion  that  justice  will  best  be  subserved  by 
granting  a  new  trial  in  this  case.  The  judgment 
is  therefore  reversed,  and  a  new  trial  ordered. 


STATE  ex  rel.  STUART  et  al.  v.  SCHMIDT 
et  al.*  (Appellate  Court  of  Indiana.  Division 
No.  2.  March  8,  1904.)  Appeal  from  Circuit 
Court,  Marion  County;  H.  C.  Allen,  Judge. 
Action  by  the  state  of  Indiana,  on  the  relation 
of  Romus  F.  Stuart  and  another,  against  Wil- 
liam H.  Schmidt  and  others.  Judgment  for 
defendants,  and  relators  appeal.  Affirmed.  See 
the  companion  case  of  State  ex  rel.  Stuart  v. 
Holt,  70N.  E.  387.  Pliny  W.  Bartholomew, 
for  appellants.  Hawkins  &  Smith  and  Wilson 
&  Towuley,  for  appellees. 

ROBY,  J.  The  "State  of  Indiana  ex  rel. 
Romus  F.  Stuart  and  Romus  F.  Stuart"  in- 
stituted this  suit  against  William  H.  Schmidt 
and  bis  several  sureties,  upon  two  official  bonds 
executed  by  him  as  treasurer  of  Marion  county, 
covering  terms  beginning,  respectively,  Septem- 
ber 3,  1895  and  1897.  The  amended  complaint 
is  In  two  paragraphs,  in  each  of  which  a  money 
judgment  is  prayed  on  account  of  specific  facto 
set  up.  The  board  of  commissioners  and  the 
auditor  of  Marion  county  were  made  defend- 
ants; it  being  alleged  against  them  that  they, 
knowing  the  facts,  refused  to  institute  the  ac- 
tion, and  had,  as  plaintiffs  were  informed  and 
believed,  executed  a  receipt  and  made  a  pre- 
tended settlement  with  Schmidt  To  the  com- 
plaint demurrers  were  sustained.  Appellants 
refused  to  plead  further,  and  appeal  from  the 
judgment  of  the  court  thereupon  rendered.  The 
special  grounds  of  demurrer  stated  were  that 
the  plaintiffs  had  no  legal  capacity  to  sue,  that 
there  was  a  defect  of  parties,  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  no  breach  of  the 
bond  averred  in  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action.  The 
questions  argued  as  to  the  appellants'  right  to 
maintain  this  action  are  decided  adversely  to 
appellees'  contention  in  Zuelly  v.  Casper  (Ind. 
Sup.)  67  N.  E.  103.  This  action  was,  like  that 
one,  instituted  for  the  benefit  of  the  county  by 
a  citizen  and  taxpayer  thereof.  The  absence  of 
a  special  injury  different  from  that  suffered  by 
the  general  .public  was  insisted  upon  in  that 
,  case,  as  in  this  one.    Following  the  prior  de- 

•Rehesring  denied  April  19,  1904. 


dsion,  we  hold  that  the  grounds  of  demurrer, 
exclusive  of  those  questioning  the  sufficiency  of 
fact,  were  not  well  taken.  This  action  is 
brought  upon  official  bond.  In  the  Zuelly  Case 
suit  was  brought  against  the  officer  to  recover 
money  alleged  to  have  been  wrongfully  appro- 
priated by_  him.  The  statute  is  that  "actions 
upon  official  bonds  and  bonds  payable  to  the 
state  shall  be  brought  in  the  name  of  the  state 
of  Indiana  upon  the  relation  of  the  party  in- 
terested." Barns'  Ann.  St.  1901,  <j  253;  State 
v.  Wright,  8  Blackf.  65.  The  logic  of  the  de- 
cisions holding  that  the  individual  taxpayer 
may  maintain  ah  action  for  the  benefit  of  the 
county  requires  that  he  be  recognized  as  a  prop- 
er relator  in  a  suit  on  an  official  bond,  when 
the  officers  upon  whom  the  duty  to  act  as  re- 
lator primarily  rests  refuse  to  act  or  are  parties 
to  the  wrongful  acts  counted  upon  as  a  Dreach 
of  the  bond.  The  complaint  avers  that  the 
treasurer  and  principal  in  the  bond  in  suit,  dur- 
ing his  two  terms,  collected  interest  on  time 
warrants,  loaned  public  moneys  and  received 
interest  thereon,  and  collected  delinquent  tax 
collection  fees,  and  refused  and  refuses  to  ac- 
count for  any  part  of  the  sums  so  received,  and 
that  he  was  paid  his  salary  without  having  re- 
funded fees  collected  by  him,  as  required  by 
the  fee  and  salary  act  of  1895.  For  the  purpose 
of  this  opinion,  in  view  of  the  result  reached, 
it  is  sufficient  to  say  that  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action 
upon  the  officer's-  official  bond  in  favor  of  the 
state  of  Indiana  on  relation  of  a  proper  person, 
which  we  hold  an  individual  taxpayer,  under 
the  averments .  relative  to  the  attitude  of  the 
county  officers,  to  be.  The  action  is  brought 
by  the  "State  of  Indiana  on  relation  of  Romus 
F.  Stuart."  The  amended  complaint  begins 
as  follows:  "The  plaintiffs  herein,  the  state  of 
Indiana  ex  rel.  Romus  F.  Stuart  and  Romus 
F.  Stuart,  by  Pliny  W.  Bartholomew,  their 
attorney,  complain  of  the  defendants,  and  for 
cause  of  action  allege:  That  Komus  F.  Stuart 
is  a  resident  taxpayer  and  freeholder  of  Mar- 
ion county,  Indiana,  and  has  so  been  for  ten 
years  last  past,  and  has  paid  his  taxes  into  the 
treasury  of  Marion  county,  Indiana,  all  of  said 
time,  including  the  taxes  of  1899.  and  first  in- 
stallment of  1900.  That  as  such  resident  tax- 
payer he  has  an  interest  in  all  money  paid  into, 
paid  out,  and  belonging  to  the  treasury  of  Mar- 
ion county.  Indiana,  during  the  years  1890, 
1896.  1897.  1898,  and  1890,  in  common  and 
jointly  with  all  taxpayers  of  Marion  county, 
Indiana.  That  the  number  of  resident  taxpay- 
ers of  Marion  county,  Indiana,  is  more  than 
fifty  thousand,  making  it  impracticable  for  them 
to  join  the  plaintiffs  herein  as  coplaintiffs. 
Therefore  the  plaintiffs  bring  this  action  for 
their  own,  on  behalf  of  and  for  the  benefit  of 
all  the  taxpayers  of  Marion  county,  Indiana, 
and  in  trust  for  the  county  of  Marion,  Indiana. 
That  a  part  of  the  money  sued  for  in  the  plain- 
tiffs' complaint  herein  belongs  to  plaintiffs  as 
such  taxpayers,  and  was  held  and  placed  in  the 
hands  of  William  H.  Schmidt,  treasurer  of 
Marion  county.  Indiana,  as  custodian  for  plain- 
tiffs and  all  taxpayers  of  Marion  county,  In- 
diana, as  by  the  law  in  Buch  cases  made  and 
provided,  and  for  their  use  and  beuefit."  It  is 
well  settled  that  an  individual  cannot  in  his  own 
name  as  plaintiff  maintain  an  action  upon  an 
offleiol  bond.  Neal  v.  State,  49  Ind.  51;  Yater 
v.  State.  58  Ind.  299.  Nor  can  an  action  upon 
an  official  bond  payable  to  the  state  be  jointly 
maintained  by  a  proper  and  an  improper  re- 
lator. Neal  v.  State,  49  Ind.  51;  Elliott  v. 
Pontius,  136  Ind.  653,  35  N.  E.  562,  36  N.  E. 
421,  and  cases  cited.  A  complaint  must  pro- 
ceed upon  some  definite  theory,  and  upon  that 
theory  it  must  state  a  cause  of  action  in  favor- 
of  all  who  join  as  plaintiffs.  Gas  Co.  v.  Spaugh. 
17  Ind.  App.  688,  46  N.  E.  691;  Martin  v. 
Davis,  82  Ind.  38,  41;  Fstman  v.  Leet,  41  Ind. 
1.33;  Peters  v.  Guthrie,  119  Ind.  44,  20  N.  E. 
536.    If  a  complaint  states  one  cause  of  action 
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In  favor  of  one  plaintiff  and  another  In  favor  of 
another  plaintiff,  hot  doea  not  state  the  same 
cause  of  action  in  favor  of  both,  it  is  insufficient 
on  demurrer  for  want  of  facts.  Smith  v.  Rose- 
boom.  10  Ind.  App.  129,  37  N.  E.  559.  The 
question  for  decision  is  not  alone  whether  the 
complaint  states  a  good  cause  of  action  in  fa- 
vor of  Mr.  Stuart  in  his  individual  capacity, 
but  whether  it  states  the  same  cause  of  action 
in  his  favor  as  Is  stated  in  favor  of  the  state  of 
Indiana  ex  rel.,  etc.  The  assignment  of  error 
is  entitled  as  the  amended  complaint.  It  begins 
as  follows:  "Now  comes  the  state  of  Indiana 
on  relation  of  Romus  F.  Stuart  and  Romus  F. 
Stuart,  appellants,  and  says."  The  action,  as 
hereinbefore  stated,  is  founded  upon  two  official 
bonds,  breaches  of  which  are  set  up.  What- 
ever might  be  said  of  Mr.  Stuart's  right  to 
maintain  a  suit  in  his  own  name  to  recover 
from  the  officer  for  the  benefit  of  the  county, 
as  was  done  in  the  Zuelly  Case,  it  cannot  be 
said  that  he  has  any  individual  right  to  recover 
on  the  bond  in  his  own  name.  Wheu  the  tax- 
payer is  permitted,  under  special  conditions,  to 
act  as  relator,  be  has  been  placed  in  a  position 
to  enable  him  to  fully  guard  the  public  interest. 
There  Is  an  averment  in  this  complaint  as  fol- 
lows: "That  the  plaintiffs  herein  have  been  put 
to  great  labor  and  expense  in  the  preparation 
and  prosecution  of  this  cause,  and  in  the  em- 
ployment of  legal  counsel  herein.  That  a  rea- 
sonable compensation  to  remunerate  them  in 
the  premises  is  a  sum  of  money  equal  to  25 
per  cent,  of  whatever  moneys  may  be  recovered 
In  final  settlement  and  adjudication  of  this 
cause."  The  relator  in  such  a  proceeding  as 
this  Is  entitled  to  reasonable  fees  and  charges 
out  of  the  fund  recovered  through  his  effort. 
Kimble  v.  Board  (Ind.  App.)  66  N.  B.  1023. 
This  fact  does  not  give  him  an  individual  claim 
against  the  officer  or  his  sureties.  His  claim 
is  against  the  fund  recovered,  and  in  no  wis* 
affects  the  recovery.  It  is  not  founded  upon 
the  bond.  It  is  not  necessary  to  consider  when 
or  in  what  form  such  relator  may  present  his 
claim.  The  averment  quoted  does  not  make  the 
pleading  good.  We  fully  agree  with  the  learned 
counsel  for  appellants  "that  all  power  comes 
from  and  abides  in  the  people;  that  whatever 
is  right,  true,  and  honest  for  and  in  behalf  of 
the  people  must  be  done  by  their  trustees  and 
agents  In  the  conduct  of  their  affairs;  that  the 
courts  should,  so  far  as  possible,  protect  the 
people  in  their  property  rights,  and  secure  to 
them  their  own."  But  it  is  equally  true  that 
regular  methods  of  procedure  are  essential  to 
the  security  of  public  and  private  rights.  No 
rule  is  here  enforced  against  appellants  which 
has  not  been  long  settled  and  repeatedly  de- 
clared. The  complaint  was  once  amended  in 
the  trial  court,  and  opportunity  existed  for  fur- 
ther amendment.  Courts  consider  causes  as 
they  are  presented.  The  amended  complaint 
does  not  state  any  cause  of  action  upon  this 
bond  in  favor  of  Mr.  Stuart  individually,  and 
the  demurrer  was  properly  sustained.  Judg- 
ment affirmed. 


YEOMANS  et  al.  v.  HEATH  et  al.  (Su- 
preme Judicial  Court  of  Massachusetts.  Suf- 
folk. Feb.  26.  1004.)  Appeal  from  Superior 
Court,  Suffolk  County :L.  Le  B.  Holmes.  Judge. 
Action  by  Edward  S.  Yeomans  and  others 
against  Frank  Heath  and  others.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Judg- 
ment for  the  defendants.  Joseph  Cavanngh,  for 
appellants.    Wm.  Henri  Irish,  for  appellees. 

KNOWLTON,  O.  J.  The  case  as  stated  in 
the  agreed  statement  of  facts  and  in  the  plain- 
tiffs' declaration  is  within  St.  1800,  p.  470,  c. 
4.37,  hut  is  not  within  the  law  as  amended  by 
St.  1901.  p.  891,  c.  459.  This  amendment  de- 
prived the  plaintiffs  of  the  right  of  recovery 
which  they  previously  had.  The  case  is  cov- 
ered by  the  decision  in  Wilson  t.  Head  et  al. 


(Mass.)  69  N.  E.  317.  Assuming,  as  we  mast 
for  the  purpose  of  this  decision,  that  the  agreed 
statement  of  facts  correctly  presents  the  case, 
the  entry  should  be:  Judgment  for  the  defend- 
ants. 


ANDERSON  r.  RAILWAY  OO.  (No.  7.- 
614.)  (Supreme  Court  of  Ohio.  March  3, 
1903.)  Error  to  Circuit  Court,  Franklin  Coun- 
ty. Thomas  E.  Powell,  for  plaintiff  in  error. 
Watson,  Burr  &  Livesay,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  C.  J__  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ-,  concur. 


iWTNA  LIFE  INS.  CO.  t.  HANNER.  (No. 
8,181.)  (Supreme  Court  of  Ohio.  Jan.  5, 1904.) 
Error  to  Circuit  Court,  Lucas  County.  James, 
KererRtock  &  Don  a  hey  and  James,  Millard  & 
Powell,  for  plaintiff  in  error.  Kinney  &  New- 
ton, i  or  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  Jn  <nd  SPEAR  and  CREW, 
JJ.,  concur. 


BAKER  v.  LAMKIN  et  al.  (No.  7.678.) 
(Supreme  Court  of  Ohio.  March  3,  1903;) 
Error  to  Circuit  Court,  Huron  County.  8.  M. 
Young,  for  plaintiff  in  error.  Andrews  Bros* 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  DAVIS  and  PRICE. 
JJ*  concur. 


BALTIMORE  &  O.  R.  CO.  T.  MILLER. 

(No.  7,988.)  (Supreme  Court  of  Ohio.  Oct,  6, 
1903.)  Error  to  Circuit  Court,  Richland  Coun- 
ty. J.  H.  Collins  and  Cummings,  McBride  & 
Wolfe,  for  plaintiff  in  error.  H.  T.  Manner 
and  J.  M.  Reed,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


BANK  et  al.  v.  GRANGER.  (No.  7,985.) 
(Supreme  Court  of  Ohio.  June  16,  1903J  Er- 
ror to  Circuit  Court,  Hamilton  County.  Charles 
W.  Baker,  for  plaintiffs  in  error.  Foraker, 
Outcalt,  Granger  &  Prior  and  Burch  &  John- 
son, for  defendants  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  and  PRICE,  JJ.,  concur. 


BANK  t.  MAUMEB  CYCLE  CO.  et  al. 
(No.  7,750.)  (Supreme  Court  of  Ohio.  April 
21,  19(>3.)  Error  to  Circuit  Court,  Lucas  Coun- 
ty. Smith  &  Beckwith  and  R.  S.  Holbfook, 
for  plaintiff  in  error.  Seney  &  Johnson  and 
Doyle  &  Lewis,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR  and  DAVIS. 
J.T.,  concur  as  to  releasing  stockholders  from 
liability  for  debts  incurred  after  transfer  of 
their  Btock.  BURKET,  O.  J.,  and  DAVIS 
nnd  PRICE.  JJ.,  concur  as  to  distribution  of 
fund.  SPEAR,  SHAUCK,  and  CREW,  JJ.. 
dissent  as  to  said  distribution. 


BARBER  et  al.  t.  COFFMAN.  (No.  8,183.) 
(Supreme  Court  of  Ohio.  Dec.  15,  1903.)  Er- 
ror to  Circuit  Court,  Franklin  County.    T.  J. 
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unean  and  Eugene  Lane,  for  plaintiffs  in  er- 
r.     Thomas  H.  Clark,  for  defendant  in  error. 
PER  CURIAM.    Judgment  affirmed. 
SPEAR,  SHAUCK,  and  CREW,  JJ,  con- 
x. 


BARRETT  t.  CITY  OP  CLEVELAND. 
Jo.  7,559.)     (Supreme  Court  of  Ohio.    March 

1903.)  Error  to  Circuit  Court,  Cuyahoga 
ouuty.  Ingersoll  &  Clum,  for  plaintiff  in  er- 
r.    M.  W.  Beaeom  and  Babcock,  Payer,  Oage 

Carey,  for  defendant  in  error. 

PER   CURIAM.     Judgment  affirmed. 

BURKET,  C  J„  and  DAVIS  and  PRICE, 
F„  concur. 


BATES  v.  DUBBS.  (No.  7.821.)  (Supreme 
ourt  of  Ohio.  March  31,  1903.)  Error  ,to 
ircuit  Court,  Columbiana  County.  W.  S. 
■ruinous,  for  plaintiff  in  error.  A.  W.  Taylor 
nd  L.  P.  Metzger,  for  defendant  in  error. 
PER  CURIAM.  Judgment  affirmed. 
SPEAR,  SHAUCK,  and  CREW,  JJ,  eon- 
ar. 


BAXTER  et  al.  t.  HEWITT  et  al.'  (No. 
.8*4.)  (Supreme  Court  of  Ohio.  Oct  13, 
903.)  Error  to  Circuit  Court,  Richland  Coun- 
y.  Brneker  &  Cummins,  for  plaintiffs  in  er- 
or.    Jenner  &  Weldon,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J,  and  DAVIS  and  PRICE, 
J.,  concur. 


BEALL  et  al.  t.  CITY  OP  MARTINS  FBR- 
tY  et  al.  (No.  7,747.)  (Supreme  Court  of 
)hio.  April  21, 1903.)  Error  to  Circuit  Court, 
Jelmont  County.  S.  W.  Boyd,  F.  R.  Sedgwick, 
ind  H..  G.  Pratt,  for  plaintiffs  in  error,  a  L. 
Veems  and  George  Cooke,  for  defendants  in 
irror. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  0.  J.,  and  SPEAR,  DAVIS,  and 
5HAUCK,  JJ..  concur. 


BENNET  &  CO.  t.  RAILWAY  CO.  (No. 
*.233.)  (Supreme  Court  of  Ohio.  April  21, 
1903.)  Error  to  Circuit  Court,  Franklin  Coun- 
y.  J.  H.  Collins,  for  plaintiffs  in  error.  Mer- 
-ick  &  Tompkins  and  T.  J.  Duncan,  for  de- 
fendant In  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  0.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


BERDAN  &  CO.  ▼.  RAILWAY  CO.  (No. 
7,736.)  (Supreme  Court  of  Ohio.  March  24, 
ISJ03.)  Error  to  Circuit  Court,  Lucas  County. 
Ralph  S.  Holbrook,  for  plaintiff  in  error. 
Swayne,  Hayes  &  Tyler,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J,  and  DAVIS,  SHAUCK. 
PRICE,  and  CREW.  JJ.,  concur. 


BICK  t.  REITER.  (No.  7,991.)  (Supreme 
Court  of  Ohio.  Oct  27.  1903.)  Error  to  Cir- 
cuit Court,  Franklin  County.  Donaldson  & 
'Cussing,  for  plaintiff  -in  error.  Edward  L. 
Taylor,  Jr.,  Augustus  T.  Seymour,  and  Karl 
T.  Weber,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  O.  J,  .and  DAVIS  and  PRICE, 
J  J.,  concur. 


BOARD  OF  EDUCATION  t.  STATE  ex 
rel.  MORGAN  STERN.  (No.  8,239.)  (Supreme 
Court  of  Ohio.  June  9,  1903.)  Error  to  Cir- 
cuit Court,  Trumbull  County.  T.  H.  Gillmer 
and  E.  E.  Roberts,  tor  plaintiff  in  error. 
Charles  Fillius,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SFEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW.  JJ,  concur. 


BOARD  OF  EDUCATION  v.   STATE  ex 

rel.  PARKE.  (No.  8.240.)  (Supreme  Court  of 
Ohio.  June  9.  1903.)  T.  H.  Gillmer  and  E. 
E.  Roberts,  for  plaintiff  in  error.  Charles  Fil- 
lius, for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


BODE  v.  KECK  et  al.  (No.  8,012.)  (Su- 
preme Court  of  Ohio.  Not.  10,  1903.)  Error 
to  Circuit  Court,  Hamilton  County.  Goebel 
&  Bettinger,  for  plaintiff  in  error.  Jones  & 
James,  for  defendants  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  und  judgment  of  the  court  of 
common  pleas  affirmed. 

SPEAR,  DAVIS.  SHAUCK.  and  PRICE, 
JJ.,  concur. 


BOGEN  et  al.  t.  CINCINNATI  UNION 
STOCKYARDS  CO.  (No.  7,670.)  (Supreme 
Court  of  Ohio.  March  10,  1903.)  Error  to 
Superior  Court  of  Cincinnati.  John  C.  Healy, 
for  plaintiffs  in  error.  William  Worthington, 
Follert  &  Kelley,  Peck,  Shaffer  &  Peck,  and 
Dennis  F.  Cash,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


BOGEN  et  aL  t.  CINCINNATI  UNION 
STOCKYARDS  CO.  (No.  7,671.)  (Supreme 
Court  of  Ohio.  March  10,  1903.)  Error  to 
Superior  Court  of  Cincinnati.  John  C.  Healy, 
for  plaintiffs  in  error.  William  Worthington, 
Follett  &  Kelley,  Peck,  Shaffer  &  Peck,  and 
Dennis  F.  Cash,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


BOWLUS  v.  CABLE.  (No.  8,187.)  (Su- 
preme Court  of  Ohio.  Dec.  15,  1903.)  Error 
to  Circuit  Court,  Lucas  County.  D.  R.  Aus- 
tin and  G.  Harmon,  for  plaintiff  in  error.  O. 
S.  Brumback  and  C.  A.  Thatcher,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


BRAUCHER  et  al.  t.  BRAUCHER.  (No, 
7.645.)  (Supreme  Court  of  Ohio.  March  10, 
1903.)  Error  to  Circuit  Court,  Stark  County. 
Day,  Lynch  &  Day  and  A.  Pomerene,  for  plain- 
tiffs in  error.  Sterling  &  Braucher,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J,  and  DAVIS  and  PRICE 
JJ,  concur. 


BRETZ  et  al.  t.  MOORE.  (No.  8,227.)  (Su- 
preme  Court  of  "Ohio.  Jan.  19,  1904.)  Error  to 
Circuit  Court,  Sandusky  County.    Edmund  B. 
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King  and  George  H.  Withey,  for  plaintiffs  in  er- 
ror. Richards  &  Heffner,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ,  concur. 


BREYMAN  et  al.  t.  WH/TSIB.  (No.  7,825.) 
(Supreme  Court  of  Ohio.  March  3,  1908.V  Er- 
ror to  Circuit  Court,  Lucas  County.  B.  A. 
Hayes,  for  plaintiff,  in  error.  O.  F.  Wells,  for 
defendant  in  error.  ' 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J,  and  DAVIS  and  PRICE, 
JJ,  concur. 


BRITSOH  r.  BRITSCH  et  al.  (No.  7,965.) 
(Supreme  Court  of  Ohio.  Dec.  18,  1908.)  Er- 
ror to  Circuit  Court,  Marion  County.  Copeland 
&  Bartram,  for  plaintiff  in  error.  J.  W.  Ja- 
coby  and  Hoke  W.  Donithen,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


BURCKHARDT  y.  GREENE.  (No.  7,859.) 
(Supreme  Court  of  Ohio.  May  5,  19030  Error 
to  Circuit  Court,  Hamilton  County.  Goebel  & 
Bettinger,  for  plaintiff  in  error.  Galvin  &  Gal- 
vin,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


BURKHART  t.  FIELDS.  (No.  7,709.)  (Su- 
preme Court  of  Ohio.  March  17,  1903.)  Error 
to  Circuit  Court,  Lorain  County.  L.  B.  Fauver 
and  A.  R.  Webber,  for  plaintiff  in  error.  E.  G. 
Johnson  and  Thompson  &  Glitsch,  for  defendant 
in'  error. 

PER  CURIAM.    Judgment  affirmed. 
BURKET,  O.  J.,  and  DAVIS  and  PRICE, 
JJ-  concur. 


BURNS-BOWE  BANKING  CO.  v.  JORDAN 
et  al.  (No.  7,998.)  (Supreme  Court  of  Ohio. 
June  25,  1903.)  Error  to  Circuit  Court,  Cuya- 
hoga County.  Hart  &  Canfield,  for  plaintiff  in 
error.  Noble,  Pinney  &  Willard  and  James  M. 
Jones,  for  defendants  in  error.  , 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


CALHOUN  v.  SIMMONS.  (No.  7,772.)  (Su- 
preme Court  of  Ohio.  April  14,  1903.)  Error 
to  Circuit  Court,  Madison  County.  M.  S.  Mur- 
ray and  John  A.  Lincoln,  for  plaintiff  in  error. 
Selwyn  N.  Owen,  T.  B.  Powell,  and  R.  H.  Mc- 
Cloud,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  there  not 
being  enough  of  the  record  printed  to  raise  the 
question  argued. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


CAMERON  t.  LATMON.  (No.  7,732.)  (Su- 
preme Court  of  Ohio.  March  24,  1903.)  Error 
to  Circuit  Court,  Montgomery  County.  Kreitzer 
&  Kreitzer.  for  plaintiff  in  error.  Gottschall, 
Crawford  &  Limbert,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed  as  per 
journal  entry. 

BURKET,  O.  J.,  and  SPEAR,  SHAUCK, 
PRICE,  and  CREW,  JJ,  concur, 


CAMPBELL  et  al.  t.  CONRAD.  (No.  7,655.) 
(Supreme  Court  of  Ohio.  March  17,  1903.)  Er- 
ror to  Circuit  Court,  Licking  County.  S.  M. 
Hunter  and  A.  A.  Stasel,  for  plaintiffs  in  error. 
Kibler  &  Kibler,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and7  CREW,  JJ.,  concur. 


CARENO  v.  STATE.  (No.  8.179.)  (Supreme 
Court  of  Ohio.  Dec.  8,  1U03J  Error  to  Cir- 
cuit Court,  Summit  County.  Wilcox  &  Grant 
and  W.  A.  Spencer,  for  plaintiff  in  error.  H.  M. 
Hagelbarger,  Pros.  Atty.,  and  Allen,  Waters  & 
An  dress,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ,  concur. 


CENTRAL  TRUST  CO.  et  al.  r.  COOPER. 
(No.  7,570.)  (Supreme  Court  of  Ohio.  Feb.  24, 
1003.)  Error  to  Circuit  Court,  Allen  County. 
Harmon,  Colston,  Goldsmith  &  Hoadly,  Doyle 
&.  Lewis  and  Leopold  Wallach,  for  plaintiffs  in 
error.  Wheeler  &  Brice,  Becker  &  Becker, 
Richie,  Leland  &  Roby,  C.  B.  Adgate,  and  Ca- 
ble &  Parmenter,  for  defendant  in  error. 

PER.  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J,  and  SPEAR,  PRICE,  and 
CREW,  JJ,  concur. 


CENTRAL  TRUST  CO.  et  al.  Y.  MANHAT- 
TAN TRUST  CO.  (No.  7,566.)  (Supreme 
Court  of  Ohio.  Feb.  24,  1903.)  Error  to  Cir- 
cuit- Court,  Allen  County.  Harmon,  Colston, 
Goldsmith  &  Hoadly.  Doyle  &  Lewis,  and  Leo- 
pold Wallach,  for  plaintiffs  in  error.  Wheeler 
&  Brice,  Becker  &  Becker,  Richie,  Leland  & 
Roby,  C.  B.  Adgate,  and  Cable  &  Parmenter, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J,  and  8PEAR,  PRICE,  and 
CREW,  JJ,  concur. 


CENTRAL  TRUST  CO.  et  al.   t.  PARK 

BROS,  et  al.  (No.  7,567.)  (Supreme  Court  of 
Ohio.  Feb.  24,  llJ03.)  Error  to  Circuit  Court, 
Allon  County.  Harmon,  Colston,  Goldsmith  & 
Hoadly,  Doyle  &  Lewis,  and  Leopold  Wallach. 
for  plaintiffs  in  error.  Wheeler  &  Brice,  Becker 
&  Becker,  Richie,  Leland  &  Roby,  C.  B.  Adgate, 
and  Cable  &,  Parmenter,  for  defendants  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J,  and  SPEAR,  PRICE*  and 
CREW,  JJ,  concur. 


CENTRAL  TRUST  CO.  et  al.  v.  SNYDER. 
(No.  7,568.)  (Supreme  Court  of  Ohio.  Feb.  24. 
1903.)  Error  to  Circuit  Court,  Allen  County. 
Harmon,  Colston,  Goldsmith  &  Hoadly,  Doyle 
&  Lewis,  and  Leopold  Wallach,  for  plaintiffs  in 
error.  Wheeler  &  Brice,  Becker  &  Becker 
Richie,  Leland  &  Roby,  C.  B.  Adgate,  and  Ca 
ble  &  Parmenter,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  PRICE,  and 
CREW,  JJ,  concur. 


CENTRAL  TRUST  CO.  et  al.  t.  SP ARGUE 
&  CO.  (No.  7,569.)  (Supreme  Court  of  Ohio. 
Feb.  24,  1903.)  Error  to  Circuit  Court,  Allen 
County.  Harmon,  Colston,  Goldsmith  &  Hoad- 
ly, Doyle  &  Lewis,  and  Leopold  Wallach,  for 
plaintiffs  in  error.    Wheeler  &  Brice,  Becker  ft 
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Becker,  Richie,  Leland  &  Roby,  C.  B.  Adgate, 
and  Cable  &  Parmenter,  for  defendants  In  error. 

PER  CURT  AM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  PRICE,  and 
CREW,  JJU  concur. 


CHENEY  v.  BANK.  (No.  7,782.)  (Supreme 
Court  of  Ohio.  April  21,  1903.)  Error  to  Cir- 
cuit Court,  Lucas  County.  Seney  &  Johnson, 
tor  plaintiff  in  error.  Smith  &  Beckwith,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


CINCINNATI,  H.  &  D.  RY.  CO.  t.  CITY  OF 
LIMA.  (No.  7,812.)  (Supreme  Conrt  of  Ohio. 
Sept.  29,  1903.)  Error  to  Circuit  Court,  Allen 
County.  R.  D.  Marshall,  I.  R.  Longsworth,  and 
A.  McL.  Marshall,  for  plaintiff  in  error.  Wheel- 
er &  Bentley  and  D.  C.  Henderson,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  DAVIS  and  CREW, 
JJ.,  concur. 


CINCINNATI,  P.,  B.  S.  &  P.  PACKET 
CO.  v.  BAY  et  al.  (No.  8,002.)  (Supreme 
Court  of  Ohio.  June  25,  1903.)  Error  to  Cir- 
cuit Court,  Lawrence  County.  Stephens  &  Lin- 
coln and  Julius  L.  Anderson,  for  plaintiff  in 
error.  Lawrence  Maxwell,  Jr.,  and  J.  O.  Yates, 
for  defendants  in  error. 

PER  CURIAM.  Judgment  vacated,  and  cause 
remanded  to  the  circuit  court,  with  direction  to 
consider  bill  of  exceptions. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


CINCINNATI  UNION  STOCKYARDS  CO. 
v.  MONTGOMERY  et  aL  (No.  7,689.)  (Su- 
preme Court  of  Ohio.  March  10,  1903.)  Error 
to  Superior  Court  of  Cincinnati.  William  Worth- 
ington,  Follett  &  Keeley,  Peck,  Shaffer  & 
Peck,  and  Deunia  F.  Cash,  for  plaintiff  in  er- 
ror. Harmon,  Colston,  Goldsmith  and  Hoadly 
and  John  C.  Healy,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS. 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


CITY  OF  CINCINNATI  et  al.  v.  KORF. 
(No.  8,338.)  (Supreme  Court  of  Ohio.  Oct.  20, 
1903.)  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. C.  J.  Hunt  and  Albert  H.  Morrill,  for 
plaintiffs  in  error.  Theo.  Horstman  and  G.  H. 
Kattenborn,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed  on  au- 
thority of  Shoemaker  v.  Cincinnati,  68  Ohio 
St.  603,  68  N.  E  1. 

BURKET,  C.  J.,  and  SPEAR,  SHAUCK, 
PRICE,  DAVIS,  and  CREW,  JJ.,  concur. 


CITY  OF  CINCINNATI  et-al.  v.  SHOE- 
MAKER et  al.  (No.  7,950.)  (Supreme  Court 
of  Ohio.  June  23,  1903.)  Error  to  Circuit 
Court,  Hamilton  County.  Charles  J.  Hunt  and 
Albert  H  Morrill,  Corp.  Counsel,  for  plaintiffs 
in  error.  Wilby  &  Wald  and  Charles  E.  Ten- 
ney,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
PRICE,  and  CREW,  JJ.,  concur. 


CITY  OF  CLEVELAND  v.  ETZENSPERG- 
ER   &  ORSCHAK.     (No.   7,942.)     (Supreme 


Court  cf  Ohio.  Dec.  1,  1903.)  Error  to  Cir- 
cuit Court,  Cuyahoga  County.  M.  W.  Beacom 
and  Baker,  Payer,  Gage  &  Carey,  for  plaintiff 
in  error.  Poppleton,  Billman  &  Billman,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  affirmed. 

BURKET,  O.  J.,  and  SPEAR,  PRICE,  and 
CREW,  JJ.,  concur. 


CITY  OF  LIMA  et  al.  v.  BAXTER.  (No. 
7,879.)  (Supreme  Court  of  Ohio.  May  19, 
11)03.)  Error  to  Circuit  Court,  Allen  County. 
Wheeler  &  Bentley  and  D.  C.  Henderson,  for 
plaintiffs  in  error.  Motter,  Mackenzie  &  Wea- 
dock,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  City  of  Dayton  v.  Beauman,  66  Ohio 
St.  379,  64  N.  E.  433. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  and  CREW,  JJ.,  concur. 


CITY  OF  MARTINS  FERRY  ▼.  RAT- 
CLIFF  et  al.  (No.  7,938.)  (Supreme  Court  of 
Ohio.  April  28,  1903.)  Error  to  Circuit  Court, 
Belmont  County.  George  Cooke  and  C.  L. 
Weems,  for  plaintiff  in  error.  L.  J.  O.  Dren- 
nen,  for  defendants  in  error. 

PER  CURIAM.  Judgments  of  the  courts  be- 
low reversed,  demurrer  to  the  answer  over- 
ruled, and  cause  remanded  to  the  court  of  com- 
mon pleas  for  further  proceedings  according  to 

BURKET.  C.  J.,  and  SPEAR,  DAVIS,  and 
SHAUCK,  JJ.,  concur. 


CITY  OF  TOLEDO  v.  OLDER.  (No.  8,222.) 
(Supreme  Court  of  Ohio.  Oct.  13,  1903.)  Er- 
ror to  Circuit  Court,  Lucas  County.  Denman 
&  Friedman,  for  plaintiff  in  error.  P.  C. 
Prentiss  and  Seney  &  Johnson,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


CITY  OF  TOLEDO  v.  RADBONE.  (No. 
7.801.)  (Supreme  Court  of  Ohio.  March  24, 
1908.)  Error  to  Circuit  Court,  Lucas  County. 
Moses  R.  Brailey  and  Charles  K.  Friedman,  for 
plaintiff  in  error.  Frank  H.  Geer  and  King  & 
Tracy,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


CLEVELAND  CO-OPERATIVE  STOVE 
CO.  v.  MEHLING.  (No.  7,5080  (Supreme 
Court  of  Ohio.  March  3,  1903.)  Error  to  Cir- 
cuit Court,  Cuyahoga  County.  Wilcox  &  Friend 
and  Henderson  &  Quail,  for  plaintiff  in  error. 
Weed  &  Meals,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


COLBY  t.  CITY  OF  TOLEDO  et  al.  (No. 
7,730.)  (Supreme  Court  of  Ohio.  April  21, 
1903.)  Error  to  Circuit  Court,  Lucas  County. 
Kinney  &  Newton,  Smith  &  Beckwith,  G.  W. 
Kinney,  and  Alexander  L.  Smith,  for  plaintiff 
in  error.  Kins  &  Tracy  and  Brown,  Geddes  & 
Bodman,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS. 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


COLLINS  v.  RAILWAY  CO.  (No.  7.956.) 
(Supreme  Court  of  Ohio.  March  10,  1903.) 
Error  to  Circuit  Court,  Marion  County.  Charles 
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F.  Garberson,  for  plaintiff  in  error.  J.  T.  Dye, 
8.  O.  Bayless  and  Mouser  &  Quigley,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  0.  X,  and  SHAUCK  and  PRICE, 
JJ.,  concur. 


COMMERCIAL  BANK  t.  UNION  CENT. 

LIFE  INS.  CO.  (No.  8,242.)  (Supreme  Court 
of  Ohio.  Feb.  2,  1904.)  Error  to  Circuit  Court, 
Seneca  County.  McOauley  &  Weller,  for  plain- 
tiff in  error.  Noble,  Keppel  &  Noble  and  Rob- 
ert Ramsey,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


CONNER  t.  CONNER.  (No.  7,863.)  (Su- 
preme Court  of  Ohio.  Oct  13,  1903.)  Error 
to  Circuit  Court,  Guernsey  County.  J.  H. 
Mackey  and  J.  A.  Troette,  for  plaintiff  in  error. 
Fred  L.  Rosemond,  for  defendant  in  error.. 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


CONTINENTAL  INS.  CO.  T.  DRACKETT 
et  al.  (No.  7,691.)  (Supreme  Court  of  Ohio. 
March  3,  1903.)  Error  to  Circuit  Court,  Cuya- 
hoga County.  C.  W.  Fuller,  for  plaintiff  in 
error.  Moffett  &  Hawley,  J.  W.  Taylor  and 
T.  H.  Garry,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


COOPER  t.  REITBR.  (No.  7,990.)  (Su- 
preme Court  of  Ohio.  Oct.  27,  1903.)  Error 
to  Circuit  Court,  Franklin  County.  Donaldson 
&  Tussing,  for  plaintiff  in  error.  Edward  L. 
Taylor.  Jr.,  Augustus  T.  Seymour,  and  Karl 
T.  Weber,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


CORBET  v.  FENT  et  al.  (No.  8.130.)  (Su- 
preme Court  of  Ohio.  Not.  24,  1903.)  Error 
to  Circuit  Court,  Putnam  County.  Baily  & 
Baily  and  Ben  L.  Griffiths,  for  plaintiff  in  error. 
Watts  &  Moore  and  Creamer  &  Creamer,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


COUNCDL  OF  CITY  OF  DEFIANCE  v. 
STATE  ex  rel.  CHAPMAN  et  al.  (No.  8,166.) 
(Supreme  Court  of  Ohio.  June  23,  1903.)  Er- 
ror to  Circuit  Court,  Defiance  County.  F.  L. 
Hay,  City  Sol.,  and  J.  M.  Sheets,  for  plaintiff 
in  error.  Ansberry  &  Farrell,  for  defendants 
in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  and  of  common  pleas  reversed,  and  peti- 
tion of  plaintiff  below  dismissed,  for  the  reason 
that  mandamus  is  not  proper  remedy;  the  plain- 
tiff having  an  adequate  remedy  at  law. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  J  J.,  concur. 


COVINGTON  STONE  &  MARBLE  CO.  T. 
SAWYER.  (No.  7,653.)  (Supreme  Court  of 
Ohio.  March  17,  1903.)  Error  to  Circuit  Court, 
Hamilton   County.      Robertson    &   Buchwalter 


and  Robert  C.  Pugh,  for  plaintiff  in  error.  Ed- 
ward M.  Ballard,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  0.  J.,  and  DAVIS  an*  PRICE, 
JJ.,  concur. 


COWEN  et  al.  v.  LANEHART.  (No.  7,888.) 
(Supreme  Court  of  Ohio.  May  19,  1903.)  Er- 
ror to  Circuit  Court,  Richland  County.  J.  H. 
Collins  and  Cummings,  McBride  &  Wolfe,  for 
plaintiffs  in  error.  Andrew  Stevenson  and  Jen- 
ner  &  Weldon,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR.  SHAUCK. 
PRICE,  and  CREW,  JJ.,  concur. 


COX  y.  CITY  OF  LANCASTER.  (No.  8,- 
236.)  (Supreme  Court  of  Ohio.  Feb.  2,  1904.) 
Error  to  Circuit  Court,  Fairfield  County.  C. 
D.  Martin  and  M.  A.  Daugherty,  for  plaintiff 
in  error.  A.  W.  Mithoff,  City  Sol.,  and  G.  E. 
Martin,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  SHAUCK,  and  PRICE,  JJ.,  concur. 

CRAWFORD  T.  AMERICAN  MISSION- 
ARY ASS'N  et  al.  (No.  7,7670  (Supreme 
Court  of  Ohio.  May  12,  1903.)  Error  to  Cir- 
cuit Court,  Lucas  County.  Charles  G.  Wilson 
and  E.  F.  Bacon,  for  plaintiff  in  error.  Rhoades 
&  Rhoades,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


CULLOM  ▼.  CITY  OF  CINCINNATI.  (No. 
7,978.)  (Supreme  Court  of  Ohio.  Not.  10, 
1903./  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. Edward  M.  Ballard,  for  plaintiff  in  error. 
Charles  J.  Hunt,  John  V.  Campbell,  and  Albert 
H.  Morrill,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  a  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


DAVID  v.  BRIGHT.  (No.  7,765.)  (Su- 
preme Court  of  Ohio.  April  21,  19030  Error 
to  Circuit  Court,  Hancock  County.  Phelps  & 
David,  W.  W.  Chapman  and  L.  A.  Carabin,  for 
plaintiff  in  error.  George  F.  Pendleton  and  W. 
F.  Brickman,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J;,  and  SPEAR,  SHAUCK, 
PRICE,  and  CREW,  JJ,  concur. 


DICKMAN  t.  STATE.  (No.  7.874.)  (Su- 
preme Court  of  Ohio.  June  25,  1903.)  Error 
to  Circuit  Court,  Allen  County.  Ridenour  8s 
Halfhill,  for  plaintiff  in  error.  John  M.  Sheets. 
Atty.  Gen.,  and  William  Klinger,  Pros.  Atty, 
for  the  State. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  PRICE,  and  CREW,  JJ.,  concur. 


DICKSON  v.  TOM  et  al.  (No.  8,080.)  (Su- 
preme Court  of  Ohio.  Oct.  27,  1903.)  Error  to 
Circuit  Court,  Muskingum  County.  S.  M. 
Winn  and  John  C.  Bossett,  Jr.,  for  plaintiff  in 
error.  Frank  H.  Southard,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ,  concur. 


DR.  J.  L  STEPHENS  REMEDY  CO.  t. 
BUNYAN.  (No.  7,698.)  (Supreme  Court  of 
Ohio.     March  10,   1903.)      Error    to    Circuit 


Digitized  by 


Google 


Ohio) 


MEMORANDUM  DECISIONS. 


1119 


Court,  Warren  County.  Eltzroth  &  Maple  and 
John  B.  Bruce,  for  plaintiff  in  error.  Runyan 
ft  Stanley  and  Brandon  &  Burr,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J„  and  DAVIS  and  PRICE, 
J  J.,  concur. 


DOVEL  t.  DOVEL  et  al.  (No.  8,224.)  (Su- 
preme Court  of  Ohio.  Jan.  26,  1904.)  Error 
■to  Circuit  Court,  Fairfield  County.  W.  EL 
Lane,  C.  W.  McCleery  and  A.  J.  Dovel,  for 
plaintiff  in  error.  C.  D.  Martin,  M.  A.  Daugh- 
erty,  L.  B.  Tussing,  T.  H.  Dolson,  and  O.  E. 
Martin,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Ryan  v.  Rothweiler,  50  Ohio  St.  595, 

35  n.  e.  ere. 

SPEAR,  DAVIS,  SHAUCK,  PRICE,  and 
GREW,  JJ.,  concur. 


DOWD  v.  OASSILLT  et  al.  (No.  7.752.) 
(Supreme  Court  of  Ohio.  March  24,  1903.) 
Error  to  Circuit  Court,  Hamilton  County. 
Bates  ft  Meyer  and  Campbell  &  Clendening,  for 
plaintiff  in  error.  Stephens  &  Lincoln  and  Har- 
mon, Colston,  Goldsmith  ft  Hoadly,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


DOWNING  t.  RAILWAY  CO.  (No.  7,546.) 
(Supreme  Court  of  Ohio.  Feb.  24,  1903.)  Error 
to  Circuit  Court,  Cuyahoga  County.  William 
J.  Starkweather  and  John  H.  Smart,  for  plain- 
tiff in  error.  A.  T.  Ingersoll,  for  defendant  in 
error. 
.    PER  CURIAM.    Judgment  affirmed. 

BURKET.   C.   J.,   and   DAVIS,   SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


DOYLE  v.  CINCINNATI,  H.  ft  D.  RY.  CO. 
(No.  8,199.)  (Supreme  Court  of  Ohio.  Oct.  13, 
1903.)  Error  to  Circuit  Court,  Jackson  County. 
E.  C.  Powell  and  J.  K.  McClung,  for  plaintiff 
in  error.  R.  D.  Marshall,  A.  E.  Jacobs,  and  A. 
McL.  Marshall,  for  defendant  iu  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


DRAKE  et  al.  t.  STATE.  (No.  8,324.)  (Su- 
preme Court  of  Ohio.  Nov.  24,  1903.)  Error 
to  Circuit  Court,  Union  County.  W.  T.  Hoopes, 
Geo.  B.  Okey,  and  Edw.  L.  Hyneman,  for  plain- 
tiffs in  error.  J.  M.  Sheets,  Atty.  Gen.,  and  J. 
L.  Cameron,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


BARLEY  v.  BARLEY  et  al.  (No.  7,995.) 
(Supreme  Court  of  Ohio.  Dec.  15,  1903.)  Er- 
ror to  Circuit  Court,  Mahoning  County.  W. 
M.  Roach  and  Jones  &  Anderson  and  A.  W. 
Jones,  for  plaintiff  in  error.  Murray  &  Koonce, 
Jared  Huxley,  and  D.  D.  Aitken,  for  defendants 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


ECLIPSE  STOVE  CO.  v.  KINER.  (No.  8,- 
264.)  (Supreme  Court  of  Ohio.  Oct  20,  1903.) 
Error    to    Circuit    Court,    Richland    County. 


Cummings,  McBride  ft  Wolfe,  for'  plaintiff  in 
error.    Kerr  ft  La  Dow,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J.f  and  DAVIS  and  PRICE, 
JJ.,  concur. 


EDIS  y.  BUTLER.  (No.  7,607.)  (Supreme 
Court  of  Ohio.  Feb.  17,  1903.)  Error  to  Cir- 
cuit Court,  Cuyahoga  County.  Hart,  Canfield 
ft  Callaghan,  for  plaintiff  in  error.  M.  W.  Bea- 
com,  Charles  Y.  Stocker.W.  B.  Wheeler,  A.  V. 
Taylor,  and  Babcock,  Payer,  Gage  ft  Carey, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


EDWARDS  et  al.  t.  AVONDALB  LOAN  ft 
BUILDING  CO.  (No.  7,521.)  (Supreme  Court 
of  Ohio.  March  3,  1903.)  Error  to  Superior 
Court  of  Cincinnati.  Charles  W.  Baker,  for 
plaintiffs. in  error.  Foraker,  Putcalt,  Granger 
&  Prior  and  John  D.  De  Witt,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


ELLIS  t.  VILLAGE  OF  HARVEYSBURG. 
(No.  7,633.)  (Supreme  Court  of  Ohio.  Feb.  24, 
1903.)  Error  to  Circuit  Court,  Warren  County. 
Frank  Brandon  and  George  A.  Burr,  for  plain- 
tiff in  error.  Miles  ft  Clevenger,  for  defendant 
in  error. 
-PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


EUREKA  FIRE  ft  MARINE  INS.  CO.  et 
al.  v.  GRAY.  (No.  8,032.)  (Supreme  Court  of 
Ohio.  Oct  20,  1903.)  Error  to  Circuit  Court, 
Ashtabula  County.  Hoyt  ft  Munsell,  for  plain- 
tiffs in  error.  Edward  P.  Hall  and  Perry  ft 
Roberts,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


EVANS  t.  STATE.  (No.  7,775.)  (Supreme 
Court  of  Ohio.  April  21,  1903.)  Error  to  Cir- 
cuit Court,  Lucas  County.  D.  H.  Commanger 
and  H.  S.  Commanger,  for  plaintiff  in  error. 
Charles  E.  Sumner,  for  the  State. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 

FAUROT  t.  NORTON  et  al  (No.  7,892.1 
(Supreme  Court  of  Ohio.  June  9,  1903.)  Er- 
ror to  Circuit  Court,  Defiance  County.  J.  M. 
Dawson,  for  plaintiff  in  error.  Harris,  Cam- 
eron ft  Shaw,  Squire,  Sanders  ft  Dempsev, 
Winn  ft  Hay,  Kline,  Carr,  Tolles  &  Goff, 
Swoyne,  Hayes  ft  Tyler,  S.  T.  Sutphen,  Elizer 
G.  Johnson,  Virgil  P.  Kline,  and  T.  H.  Bush- 
ncll,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  and  CREW,  JJ.,  concur. 


FAUROT  v.  WOODLAND  AVE.  SAVINGS 
ft  LOAN  CO.  et  al.  (No.  8,078.)  (Supreme 
Court  of  Ohio.  Oct.  20,  1903.)  Error  to  Cir- 
cuit Court,  Defiance  County.  J.  M.  Dawson, 
for  plaintiff  in  error.  Kline,  Carr,  Tolles  ft 
Goff,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  con- 
cur. 
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PINDLAY,  FT.  W.  &  W.  RY.  CO.  v.  KIN- 
DELL.  (No.  7,961.)  (Supreme  Court  of  Ohio. 
Dec.  8,  1903.)  Error  to  Circuit  Court,  Han- 
cock County.  H.  F.  Burket  and  Watts  ft 
Moore,  for  plaintiff  in  error.  John  Poe  and 
Cable  ft  Parmenter,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  B.  ft  O.  Ry.  Co.  t.  Glenn,  66  Ohio 
St  395,  64  N.  E.  438. 

SPEAR,  DAVIS,  SHAUCK,  PRICE,  and 
CREW,  JJ,  concur. 


FIRE  ASSUR.  CO.  v.  PLATO  et  al.  (No. 
7,810.)  (Supreme  Court  of  Ohio.  April  21, 
1903.)  Error  to  Circuit  Court,  Lorain  County. 
Thomra  Bates,  F.  M.  Stevens,  and  E.  G.  John- 
son, for  plaintiff  in  error.  II.  G.  Redington 
and  Weber  &  Metcalf,  for  defendants'' in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


FIRE  INS.  CO.  v.  BALBIAN.  (No.  7333.) 
(Supreme  Court  of  Ohio.  April  28,  1903;)  Er- 
ror to  Circuit  Court,  Seneca  County.  Thomas 
A  Logan,  for  plaintiff  in  error.  Bunn  ft  Roy- 
er,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


FIRE  INS.  CO.  v.  BALBIAN  et  aj.  (No,  7.- 
824.)  (Supreme  Court  of  Ohio.  April  28, 
1903.)    Error  to  Circuit  Court,   Seneca  Coun- 

g:    Thomas  A.  Logan,  for   plaintiff  in  error, 
onn  &  Royer,  for  defendants  in  error. 
PER  CURIAM.    Judgment  affirmed. 
BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


FLEMING  et  al.  t.  DWYER.  (No.  7,957.) 
(Supreme  Court  of  Ohio.  Dec  18,  1903.)  Er- 
ror to  Circuit  Court,  Montgomery  County. 
Wright  &  Ozias,  for  plaintiffs  In  error.  Craig- 
head ft  Craighead,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


FOXHEVER  v.  ORDER  OF  RED  CROSS 
et  al.  (No.  7,831.)  (Supreme  Court  of  Ohio. 
May  12,  1903.)  Error  to  Circuit  Court,  Lucas 
County.  Orville  S.  Bfumback  and  Charles  A. 
Thatcher,  for  plaintiff  in  error.  Kohn  &  North- 
»up,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  con- 
cur. 


FRET  r.  STEWART.  (No.  8.092.)  (Su- 
preme Court  of  Ohio.  Dec.  15,  1903.)  Error  to 
Circuit  Court,  Clark  County.  Keifer  &  Keifer, 
for  plaintiff  in  error.  Stafford  &  Arthur  and 
Bowman  &  Bowman,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  PRICE,  and  CREW,  JJ„  concur. 
BUKKET,  0.  J.,  and  SPEAR  and  DAVIS,  JJ., 
dissent. 


GARY  v.  BANK.  (No.  7,763.)  (Supreme 
Court  of  Ohio.  June  16,  1903.)  Error  to  Cir- 
cuit Court,  Hancock  County.  M.  B.  Gary  and 
J.  A,  ft  E.  V.  Bone,  for  plaintiff  in  error. 
Blackford  &  Blackford,  for  defendant  in  error. 


PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  judgment  in  favor  of  plain- 
tiff in  error  as  per  entry,  on  authority  of  House 
v.  Bank,  46  Ohio  St.  493,  22  N.  E.  293,  5  L.  R. 
A.  378,  15  Am.  St  Rep.  G44. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  and  PRICE,  JJ.,  concur. 


GERMAN  FIRE  INS.  CO.  v.  YATES.    (No. 

8,168.)  (Supreme  Court  of  Ohio.  Nov.  24, 
1903.)  Error  to  Circuit  Court,  Lawrence  Coun- 
ty. Johnson  ft  Com,  for  plaintiff  in  error.  J. 
O.  Yates,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,   SHAUCK,   and  CREW,  JJ, 
cur. 


GIBSONBURG  BANKING  CO.  r.  LO- 
RAIN COUNTY  BANKING  CO.  (No.  7,706.) 
(Supreme  Court  of  Ohio.  March  17,  1903.)  Er- 
ror to  Circuit  Court,  Sandusky  County.  Hunt 
&  De  Ran  and  Lester  Wilson,  for  plaintiff  in 
error.    Andrews  Bros.,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ-  con- 
cur. 


GILL  v.  WRIGHT.  (No.  7,242.)  (Supreme 
Court  of  Ohio.  March  24,  1903.)  Error  to 
Circuit  Court,  Fairfield  County.  C.  W.  Me- 
Cleery,  for  plaintiff  in  error.  Carl  Norpell  and 
M.  A  Daugherty,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C  J,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


GILLEN  v.  CITY  OF  WARREN.  (No.  7.- 
840.)  (Supreme  Court  of  Ohio.  April  21,  1903.) 
Error  to  Circuit  Court,  Trumbull  Countv.  E. 
B.  Taylor  and  E.  E.  Roberts,  for  plaintiff  in 
error.  Charles  M.  Wilkins  and  T.  H.  Uillmer, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS,  PRICE,  and 
CREW,  JJ.,  concur.      - 

GOODWIN  et  al.  ▼.  WHITE.  <No.  7,865.) 
(Supreme  Court  of  Ohio.  Sept  22,  1903.)  Er- 
ror to  Circuit  Court,  Clark  County.  Frank  W. 
Geiger  and  Hagan  ft  Kunkle,  for  plaintiffs  in 
error.  John  C.  Bassett,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  GREW,  JJ.,  concur. 

GRAHAM  T.  RAILWAY  CO.  (No.  8^75.) 
(Supreme  Court  of  Ohio.  May  5,  1903.)  Er- 
ror to  Circuit  Court,  Cuyahoga  County.  C  X. 
Sheldon,  for  plaintiff  in  error.  E.  A.  Foots,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  under 
rule  19. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
J  J.,  concur.. 


GRANT  v.  GRANT  et  al.  (No.  7,998.)  (Su- 
preme Court  of  Ohio.  May  19,  1903.)  Error 
to  Circuit  Court,  Sandusky  County.  Van  Hon 
&  Mead  and  Meek,  Dudrow  ft  Worst,  for  plain- 
tiff in  error.  Hunt  ft  De  Ran,  for  defendants 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW.  JJ-  caa- 
cur. 
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RESSMAN  v.  BRUNING.  (No.  7,827.) 
preme  Court  of  Ohio.  May  3,  1903.)  Er- 
to  Circuit  Court,  Lucas  County.  J.  S. 
rtman,  for  plaintiff  in  error.  Southard  & 
ithard  and  Rhoades  &  Rhoades,  for  defendant 
;rror. 

ER  CURIAM.    Judgment  affirmed. 
JURKET,  a  J.,  and  DAVIS  and  PRICE, 
,  concur. 


RIMES  v.  McCULLOUGH  et  al.  (No.  8,- 
.)  (Supreme  Court  of  Ohio.  June  23,  1003.) 
■or  to  Circuit  Court,  Adams  County.  Kin- 
d,  Merwine  &  Schumacher,  for  plaintiff  in 
ar.  A.  C.  Blair,  for  defendants  in  error. 
ER  CURIAM.    Judgment  affirmed. 

(AVIS,  SHAUCK,  and  PRICE,  JJ.,  concur. 
RKET,  C.  J.,  dissents. 


JROVB3S  v.  SELSOR  (No.  7,690.)  (Sa- 
me Court  of  Ohio.  March  17,  1903.)  Error 
Circuit  Court,  Fayette  County.  Van  Demon 
Chaffin,  for  plaintiff  in  error.  Humphrey 
tea,  for  defendant  in  error. 
•ER  CURIAM.  Judgment  vacated,  on  the 
hority  of  Falconer  v.  Martin,  66  Ohio  St 
!,  64  N.  E.  430,  and  cause  remanded  to  the 
suit  court,  with  directions  to  overrule  the 
tion  to  dismiss,  and  sustain  the  motion  for 
re  to  file  perfect  transcript,  and  for  further 
tteedings  according  to  law. 
JURKET,  a  J.,  and  SPEAR,  DAVIS, 
[AUCK,  PRICE,  and  CREW,  JJ.,  concur. 


JWYN  v.  DONSON.  (No.  7,835.)  (Supreme 
urt  of  Ohio.  April  28,  1903.)  Error  to  Cir- 
t  Court,  Van  Wert  County.  Glenn  &  Allen, 
plaintiff  in  error.  Saltzgaber  &  Hoke,  for 
endant  in  error. 

•ER  CURIAM.    Judgment  affirmed,  on  au- 
>rity  of  Raudabaugh  v.  Hart,  61  Ohio  St.  73, 
N.  E.  214,  76  Am.  St  Rep.  361. 
JURKET,  C.  J.,  and  DAVIS  and  PRICE, 
.,  concur. 


5AINES  v.  BALLINGER  et  al.  (No.  7.795.) 
ipreme  Court  of  Ohio.  March  31,  1903.) 
ror  to  Circuit  Court,  Union  County.  J.  L. 
moron  and  Robert  McCrory,  for  plaintiff  in 
-or.  Piper,  Porter  &  Porter,  for  defendants 
error. 

PER  CURIAM.    Judgment  affirmed. 
BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
.,  concur. 


3ALKER  v.  TRUSTEES  OF  OTTAWA 
?.  (No.  7,829.)  (Supreme  Court  of  Ohio. 
•t.  6,  1903.)  Error  to  Circuit  Court,  Putnam 
iunty.  Bailey  &  Bailey,  for  plaintiff  in  error, 
raman  &  Malone,  for  defendants  in  error. 
PER  CURIAM.  Judgment  affirmed. 
BURKET,  C.  J.,  and  SPEAR,  SHAUCK, 
RICE,  and  CREW,  JJ.,  concur. 


HAMILTON  COUNTY  COM'RS  v.  FAS- 
LD.  (No.  7,828.)  (Supreme  Court  of  Ohio. 
:t.  13,  1903.)  Error  to  Circuit  Court,  Hamil- 
n  County.  G.  C.  Wilson,  Co.  Sol.,  and  O.  J. 
>sgrave  and  O.  B.  Jones,  Asst  Co.  Sols.,  for 
aintiff  in  error.  J.  J.  Glidden,  J.  R.  Von 
iggern,  and  Cormany  &  Cormany,  for  def end- 
it  in  error. 

PER  CURIAM.    Judgment  affirmed. 
BURKET,.  C.  J.,  and  SPEAR  and  CREW, 
[.,  concur. 
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HAMILTON,  G.  &  C.  TRACTION  CO.  T. 
DUEMER.  (No.  8,052.)  (Supreme  Court  of 
Ohio.  Oct  27,  1903.)  Error  to  Circuit  Court, 
Butler  County.  Burch  &  Johnson  and  John  W. 
Warrington,  for  plaintiff  in  error.  Shepherd  & 
Shaffer,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  0.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


HAMM  v.  WILSON  et  al.  (No.  7,973.) 
(Supreme  Court  of  Ohio.  Oct.  27,  1903.)  Er- 
ror to  Circuit  Court,  Ross  County.  John  Lo- 
gan, Seymour  Cunningham  and  F.  P.  Hinton, 
for  plaintiff  in  error.  H.  W.  Woodrow,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


HASKELL  v.  BRODHEAD.  (No.  8,010.) 
(Supreme  Court  of  Ohio.  Nov.  10,  1903.)  Er- 
ror to  Circuit  Court,  Franklin  County.  H.  M. 
Daugherty,  D.  B.  Sharp,  and  Bailey  &  Bailey, 
for  plaintiff  in  error.  Thomas  E.  Powell,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS,  PRICE  «nd 
GREW,  JJ.,  concur. 


HASTINGS  v.  LUCAS  COUNTY  COM*R8. 
(No.  8,255.)  (Supreme  Court  of  Ohio.  Dec. 
18,  1903.)  Error  to  Circuit  Court,  Lucas  Coun- 
ty. B.  A.  Hayes,  for  plaintiff  in  error.  Sum- 
ner &  Tucker  ana  C.  W.  Everett  for  defend- 
ants in  error. 

PER  CURIAM.  Judgments  of  the  circuit 
court  and  of  the  court  of  common  pleas  re- 
versed, demurrer  overruled,  and  cause  remanded 
for  further  proceedings. 

BURKET,  O.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


HAVOURD  v.  WAGNER  et  al.  (No.  7.- 
676J  (Supreme  Court  of  Ohio.  March  17, 
1903.)  Error  to  Circuit  Court,  Hancock  Coun- 
ty. Ross  &  Kinder,  for  plaintiff  in  error. 
Blackford  &  Blackford,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  and  CREW,  JJ.,  concur. 


HAYES  et  al.  v.  BOARD  OF  EDUCATION. 
(No.  7,745.)  (Supreme  Court  of  Ohio.  March 
24,  1903.)  Error  to  Circuit  Court,  Cuyahoga 
County.  Henderson  &  Quail,  for  plaintiffs  in 
error.  M.  W.  Beacom  and  Baker,  Payer,  Gage 
&  Carey,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


HEAD  v.  CHESBROUGH.  (No.  8,048.) 
(Supreme  Court  of  Ohio.  Oct.  20,  1903.).  Er- 
ror to  Circuit  Court,  Lucas  County.  King  & 
Tracy,  for  plaintiff  in  error.  Clayton  W.  Ev- 
erett, for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  con- 
cur. 


HENRY  t.  PRANKS  et  al.  (No.  8,003.) 
(Supreme  Court  of  Ohio.  Oct.  20,  1903.)  Er- 
ror to  Circuit  Court,  Wood  County.  Baldwin 
&  Harrington  and  S.  P.  Harrison,  for  plaintiff 
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in  error.  James  O.  Troup,  (or  defendants  In 
error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


HICKS  t.  WEIR.  (No.  8.038.)  (Supreme 
Court  of  Ohio.  Oct.  20,  1903.)  Error  to  Cir- 
cuit Court,  Hamilton  County.  Campbell  & 
Clendeuing,  for  plaintiff  in  error.  Lawrence 
Maxwell,  Jr.,  and  Judson  Harmon,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  eon- 
car. 


HIGGINS'  ESTATE  et  al.  v.  HOLMES. 
(No.  7,613.)  (Supreme  Court  of  Ohio.  Feb. 
17,  1803.)  Error  to  Circuit  Court,  Franklin 
County.  Thomas  E.  Powell,  for  plaintiffs  in 
error.  James  T.  Holmes,  Jr.,  for  defendant  in 
error. 

PER  CURIAM.  Judgment  vacated,  on  au- 
thority of  Falconer  v.  Martin  et  al.,  66  Ohio 
St  352,  64  N.  E.  430.  and  cause-  remanded 
to  the  circuit  court,  with  direction  to  overrule 
the  motion  to  dismiss,  and  to  sustain  the  mo- 
tion to  file  perfect  transcript,  and  for  further 
proceedings  according  to  law. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


HINOHMAN  et  al.  v.  MEAD  et  al.  (No. 
7,406.)  (Supreme  Court  of  Ohio.  April  21, 
1903.)"  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. Ernst,  Cassatt  &  McDoogall  and  Alfred 
C.  Cassatt.  for  plaintiffs  in  error.  Foraker, 
Outcalt,  Granger  &  Prior  and  George  M. 
Eichelberger,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed  as  per 
journal  entry. 

BURKET,  0.  J.,  and  SPEAR,  PRICE,  and 
CREW,  JJ.,  concur. 


HEDRICK  et  al.  v.  GILBERT  et  al.  (No. 
7,838.)  (Supreme  Court  of  Ohio.  April  21, 
1903.)  Error  to  Circuit  Court,  Mercer  County. 
Robert  L.  Mattingly,  for  plaintiffs  in  error. 
Cable  &  Parmenter  and  Marsh  &  Loree,  for 
defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 
BURKET,    C.    J.,    and    SPEAR,    DAVIS, 
SHAUCK,  PRICE  and  CREW,  JJ.,  concur. 


HELLER  v.  CASS  et  al.  (No.  7.981.)  (Su- 
preme Court  of  Ohio.  May  12,  1903.)  Error 
to  Circuit  Court,  Putnam  County.  Watts  & 
Moore,  Brown,  Geddes  &  Bodman,  and 
Swayne.  Hayes  &  Tyler,  for  plaintiff  in  error. 
Bailey  &  Bailey  and  Harvey  Scribner,  for  de- 
fendants in  error. 


PER  CURIAM. 


Judgment  affirmed. 

SHAUCK, 


BURKET,   C.   J.,   and   DAVIS 
PRICE,  and  CREW,  JJ.,  concur. 


HELVIE  v.  TROT  BUGGY  WORKS  CO. 
(No.  7,640.)  (Supreme  Court  of  Ohio.  March 
10, 1903.)  Error  to  Circuit  Court,  Miami  Coun- 
ty. Addison  F.  Broomhall  and  Walter  E.  Rob- 
inson, for  plaintiff  in  error.  Thomas  &  Thomas 
and  Long  &  Kyle,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  G.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


HERBERT  t.  INSURANCE  CO.  (No.  7,- 
808.)  (Supreme  Court  of  Ohio.  March  24, 
1903.)  Error  to  Circuit  Court,  Lucas  County. 
Marshall  &  Eraser,  for  plaintiff  in  error. 
Smith  &  Baker,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  con- 
cur. 


HOFFHINE  v.  GOLDSBERRY  et  al.  (No. 
7,843.)  (Supreme  Court  of  Ohio.  Jan.  5, 1904.) 
Error  to  Circuit  Court,  Ross  County.  John  G. 
Entrekin,  John  P.  Phillips,  and  Lyle  S.  Evans, 
for  plaintiff  in  error.  John  W.  Goldsberry,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK, 
and  CREW,  JJ.,  concur. 


HOLLENBECK  v.  ZUCK.  (No.  7,606.) 
(Supreme  Court  of  Ohio.  March  8,  1903.V  Er- 
ror to  Circuit  Court,  Hardin  County.  Smick 
&  Hoge,  for  plaintiff  in  error.  Johnson  &  John- 
son, for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ,  con- 
cur. 


HOWLE  v.  PRUDENTIAL  INS.  CO.  (No. 
7.628.)  (Supreme  Court  of  Ohio.  March  10, 
1903.)  Error  to  Circuit  Court.  Cuyahoga  Coun- 
ty. Hart,  Canfield  &  Callaghan,  for  plaintiff 
in  error.  Meyer  &  Mooney,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


HUBER  t.  HUBBR.  (No.  7,8550  (Su- 
preme Court  of  Ohio.  May  6,  1903.)  Error  to 
Circuit  Court,  Wood  County.  Peter  Emslie, 
for  plaintiff  in  error.  J.  E.  Shatzel,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


HUFFMAN  v.  PIERCE  et  al.  (No.  7,902.) 
(Supreme  Court  of  Ohio.  May  12,  1903.)  Er- 
ror to  Circuit  Court,  Preble  County.  I.  E. 
Craig,  for  plaintiff  in  error.  Alex.  P.  Hume, 
F.  G.  Shuey,  and  Davis  Pierce,  for  defendants 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


HUMPHREYS  MFG.  CO.  v.  KENNEDY. 

'No.  7,959.)  (Supreme  Court  of  Ohio.  Dec 
8,  1903.)  Error  to  Circuit  Court,  Richland 
County.  Kerr  &  La  Dow,  for  plaintiff  in  er- 
ror. Cummings,  McBride  &  Wolfe  and  Bricker 
&  Workman,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed. 

SPEAR.  DAVIS,  SHAUCK,  PRICE,  and 
CREW,  JJ.,  concur. 


HUNT  v.  McCURDY.  (No.  7,905.)  (Su- 
preme Court  of  Ohio.  May  12,  J903.)  Error 
to  Circuit  Court,  Miami  County.    Davy,  Camp- 
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bell  &  St.  John,  for  plaintiff  in  error.  A.  F. 
Broomhal!,  for  defendant  in  error. 

PEK  CURIAM.     Judgment  affirmed. 

BURKET,  0.  J.,  and  DAVIS  and  CREW, 
JJ.,  concur. 


HUTCHINS  et  al.  v.  SENEY  et  al.  (No. 
8.193.)  (Supreme  Court  of  Ohio.  Jan.  12, 
1904.)  Error  to  Circuit  Court,  Hancock  Coun- 
ty. A.  G.  Fuller,  for  plaintiffs  in  error.  Hen- 
ry W.  Seney,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  con- 
cur. 


HUTSON  COAL  CO.  v.  WELTY  et  al. 
(No.  7,009.)  (Supreme  Court  of  Ohio.  May 
12,  1903.)  Error  to  Circuit  Court,  Portage 
County.  T.  H.  Johnson,  E.  T.  Hamilton,  and 
W.  J.  Beckley,  for  plaintiff  in  error.  I.  T. 
Siddall,  for  defendants  in  error. 

PER  CURIAM.  Judgment  as  to  the  petition 
in  error  affirmed,  and  judgment  as  to  the  cross- 
petition  in  error  reversed,  and  judgment  in 
f  aror  of  cross-petition  in  error. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 

TLGENFRITZ  v.  LOHMAN  et  al.  (No. 
7,915.)  (Supreme  Court  of  Ohio.  May  19, 
1903.)    Error  to  Circuit  Court,  Mahoning  Coun- 

Sr.    S.  L.  Clark  and  R.  B.  Murray,  for  plain- 
ff  in  error.     A.  J.  Woolf  and   William  A. 
Maline,  for  defendants  in  error. 
PER  CURIAM.    Judgment  affirmed. 
BURKET,  a  J.,  and  DAVI9  and  PRICE, 
JJ.,  concur.  ' 


INNIS  t.  RAILWAY  CO.  (No.  8,234.) 
(Supreme  Court  of  Ohio.  April  21,  1903.)  Er- 
ror to  Circuit  Court,  Franklin  County.  J.  H. 
Collins,  for  plaintiff  in  error.  Merrick  &  Tomp- 
kins and  T.  J.  Duncan,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  X,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


INSURANCE  CO.  t.  BROWN.  (No.  7,579.) 
(Supreme  Court  of  Ohio.  March  3,  1903.) 
Error  to  Circuit  Court,  Ashtabula  County. 
Will  G.  Gunther  and  Theodore  Hall  &  Son,  for 
plaintiff  in  error.  J.  T.  Herrington  and  H.  E. 
Starkey,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  SPEAR,  PRICE,  and 
CREW,  JJ.,  concur. 


INSURANCE  CO.  v.  BURKE.  (No.  7.720.) 
(Supreme  Court  of  Ohio.  March  24,  1903.) 
Error  to  Circuit  Court,  Fairfield  County.  Max- 
well &  Ramsey,  for  plaintiff  in  error.  M.  A. 
Daugherty,  for  defendant  in  error. 

PER   CURIAM.     Judgment  affirmed. 

BURKET,  O.  J.,  and  SPEAR  and  PRICE, 
JJ.,  concur. 


INSURANCE  CO.  v.  EDMONDS.  (No. 
7,971.)  (Supreme  Court  of  Ohio.  June  25, 
1903.)  Error  to  Circuit  Court,  Cuyahoga 
County.  O.  W.  Fuller  and  R.  H.  Patchin,  for 
plaintiff  in  error.  Alex.  H.  Martin  and  O.  O. 
Pinney,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  PRICE,  and  CREW,  JJ.,  concur. 


INSURANCE  CO.  ▼.  DUNLAP.  (No.  7,- 
578.)  (Supreme  Court  of  Ohio.  Feb.-  24, 1903.) 
Error  to  Circuit  Court,  Franklin  County. 
TTiomas  B.  Paxton  and  J.  W.  Mooney,  for 
plaintiff  in  error.  Booth,  Keating,  Peters  & 
Butler  and  M.  R.  Patterson,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


INSURANCE  CO.  t.  MUELLER.  (No.  7,- 
522;)  (Supreme  Court  of  Ohio.  March  31, 
1903.)  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. Maxwell  &  Ramsey,  Robert  Ramsey,  and 
W.  W.  Ramsey,  for  plaintiff  in  error.  Gorman 
&  Thompson,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK, 
and  CREW,  JJ.,  concur. 


INSURANCE  CO.  ▼.  STRONG.  (No.  7,- 
847.)  (Supreme  Court  of  Ohio.  April  28,  1903.) 
Error  to  Circuit  Court,  Wood  County.  Steph- 
ens &  Lincoln,  Datus  R.  Jones,  and  Charles  H. 
Stephens,  for  plaintiff  in  error.  James  O. 
Troup,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ,  con- 
cur. 


ISENNAGLB  ▼.  BURKE.  (No.  7,714.) 
(Supreme  Court  of  Ohio.  March  17.  19030 
Error  to  Circuit  Court,  Ross  County.  John  C. 
Entrekin  and  Robert  W.  Manly,  for  plaintiff  in 
error.  Seymour  Cunningham,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  0.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


ISRAEL  et  al.  t.  METHAM.  (No.  7,718.) 
(Supreme  Court  of  Ohio.  March  24,  1903.) 
Error  to  Circuit  Court,  Knox  County.  J.  B. 
Weight,  Critchfield  &  Devin  and  Bert  Voor- 
hees,  for  plaintiffs  in  error.  E.  W.  James  and 
J.  B.  Graham,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  O.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


JACKMAN  t.  CITY  OF  TOLEDO.  (No. 
8,099.)  (Supreme  Court  of  Ohio.  Oct.  27, 
1903.)  Error  to  Circuit  Court,  Lucas  County. 
Southard  &  Southard  and  Chas.  F.  Watts,  for 

Slaintiff  in  error.     J.  M.  Sheets,  Atty.  Gen., 
[.  R.  Brailey,  City  Sol.,  and  Frank  M.  Sala, 
Sp.  Counsel,  for  defendant  in  error. 
PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  con- 
cur. 


JACKMAN  et  al.  ▼.  JACKMAN.  (No.  8,- 
073.)  (Supreme  Court  of  Ohio.  Oct.  27,  1903.) 
Error  to  Circuit  Court,  Cuyahoga  County. 
Foran  &  McTighe,  J.  J.  McCormick,  and  Brins- 
made  &  Armstrong,  for  plaintiffs  in  error. 
Dawley  &  Meals  and  James  M.  &  Walter  F. 
Brown,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  O.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur.  SPEAR,  SHAUCK,  and  CREW, 
JJ.,  dissent. 
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JARMUSCH  t.  OTIS  IRON  &  STEEL  CO. 
(No.  7,968.)  (Supreme  Court  of  Ohio.  May  12, 
1903.)  Error  to  Circuit  Court,  Cuyahoga 
County.  Herman  Preusser,  for  plaintiff  in  er- 
ror. Squires,  Sanders  &  Dempsey,  for  defend- 
ant in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR.  SHAUCK,  and  CREW,  JJ,  con- 
cur. 


JENKINS  t.  EMRICH  et  al.  (No.  7,710.) 
(Supreme  Court  of  Ohio.  March  17,  1903.) 
Error  to  Circuit  Court,  Ottawa  Couuty. 
George  E.  Reiter  and  U.  L.  Peeke,  for  plain- 
tiff in  error.  King  &  Gueriu,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 
BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


JOHNS  v.  CLEVELAND,  C.  O.  *  ST.  L. 
BY.  CO.  (No.  7.924.)  (Supreme  Court  of 
Ohio.  Sept.  29,  1903.)  Error  to  Circuit  Court, 
Cuyahoga  County.  John  O.  Winship,  for  plain- 
tiff in  error.  E.  A  Foote,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  DAVIS.  SHAUCK,  PRICE,  and 
CREW,  JJ,  concur. 


JOHNSON  v.  JOHNSON.  (No.  7.849.)  (Su- 
preme Court  of  Ohio,  May  5,  1903.)  Error  to 
Circuit  Court,  Belmont  County.  Fred  L.  Kose- 
mond,  for  plaintiff  in  error.  Wells  &  Sheppaxd 
and  Petty  &  Crew,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J,  and  SPEAR  and  PRICE, 
JJ,  concur. 


JONES,  Auditor,  et  al.  v.  BRITTON.  (No. 
8,369.)  (Supreme  Court  of  Ohio.  Dec.  15, 1903.) 
Error  to  Circuit  Court,  Franklin  County.  Cy- 
rus Haling  and  Taylor,  Seymour,  Webber  & 
King,  for  plaintiffs  in  error.     C.  T.  Clark,  Ro- 

rs  &  Rogers,   Chas.   Kinney,   F.   Rathmell, 
E.  Corwin,  M.  E.  Thrailkill,  and  H.  J.  Os- 
aing,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  injunction  dissolved,  and  peti- 
tion of  plaintiff  below  dismissed. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


JONES,  Auditor,  et  al.  t.  BRITTON.  (No. 
8,370.)  (Supreme  Court  of  Ohio.  Dec.  15, 
1903.)  Error  to  Circuit  Court,  Franklin  Coun- 
ty. Cyrus  Huling  and  Taylor,  Seymour,  Web- 
ber &  King,  for  plaintiffs  in  error.  C.  T. 
dark,  Rogers  &  Rogers,  Chas.  Kinney,  F. 
Rathmell,  E.  E.  Corwin,  M.  E.  Thrailkill, 
and  H.  J.  Ossing,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  injunction  dissolved,  and  peti- 
tion of  plaintiff  below  dismissed. 

BURKET,  C.  J,,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ,  concur. 

JONES  v.  JONES.  (No.  8,185.)  (Supreme 
Oonrt  of  Ohio.  Sept  29.  1903.)  Error  to  Cir- 
cuit Court,  Scioto  County.  Nelson  W.  Evans 
and  Frank  W.  Moulton.  for  plaintiff  in  error. 
James  S.  Thomas  and  Bannon  &  Bannon,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


JONES  v.  JONES.  (No.  8,18fU  (Supreme 
Court  of  Ohio.  Sept.  29,  1903.)  Error  to  Cir- 
cuit Court,  Scioto  County.  Nelson  W.  Evans 
and  Frank  W.  Moulton,  for  plaintiff  in  error. 
James  S.  Thomas  and  Bannon  &  Bannon,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  O.  J,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


JONES  t.  JONES  et  al.  (No.  8,228.)  (Su- 
preme Court  of  Ohio.  Oct.  13,  1903.)  Error 
to  Circuit  Court,  Butler  County.  E  W.  Kitt- 
rerige,  Andrews  &  Morey,  and  Shotts  &  Mil- 
likln,  for  plaintiff  In  error.  Alex.  F.  Hume, 
for  defendant  in  error. 

I'ER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J,  and  DAVIS,  SHAUCK, 
and  PRICE,  JJ,  concur. 


KARNS  ▼.  KARNS  et  al.  (No.  7,862.)  (Su- 
preme Court  of  Ohio.  May  5,  1903.)  Error  to 
Circuit  Court,  Mercer  County.  Mauk  &  Jack- 
son, for  plaintiff  in  error.  A.  D.  Marsh  and 
John  W.  Loree,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J,  and  DAVIS  and  PRICE, 
JJ,  concur. 


KIMERLINE,  Auditor,  ▼.  STATE  ex  reL 
SEARS  et  al.  (No.  7,743.)  (Supreme  Court 
of  Ohio.  March  24,  1903.)  Error  to  Circuit 
Court,  Crawford  County.  Finley  8c  Gallinger, 
for  plaintiff  in  error.  Harris  &  Sears,  for  de- 
fendants in  error.  . 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ,  con- 
cur. 


KINO  t.  MELIA.  (No.  7,648.)  (Supreme 
Court  of  Ohio.  March  24,  1903.)  Error  to 
Circuit  Court,  Mahoning  County.  Jones  &  An- 
derson, for  plaintiff  in  error.  E  H.  Moore 
and  J.  P.  Wilson,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  SPEAR  and  PRICE, 
JJ.,  concur  on  the  ground  that  there  is  no  er- 
ror in  the  judgment  below,  and  all  concur  in 
the  judgment  of  affirmance  on  the  ground 
that  there  is  no  compliance  with  that  part  of 
section  6711,  Rev.  St.  1892,  which  requires  so 
much  of  the  record  to  be  reviewed  as  will  show 
the  error  complained  of  to  be  printed. 


KTNG  et  al.  v.  TOLEDO  LOAN  CO.  et  al. 

(No.  8,020.)  (Supreme  Court  of  Ohio.  Oct  20, 
1903.)  Error  to  Circuit  Court,  Lucas  County. 
A.  W.  Eckert  and  John  A.  King,  for  plaintiffs 
in  error.  King  &  Tracy  and  Samnel  N.  Young, 
for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J,  and  DAVIS  and  PRICE, 
JJ,  concur. 


KNEDLER  et  a),  v.  DOSTER.  (No.  8,018.) 
(Supreme  Court  of  Ohio.  Jan.  19,  1904.)  Er- 
ror to  Circuit  Court  Fayette  County.  Gregg, 
Patton  &  Gregg  and  Post  &  Reid,  for  plaintiffs 
in  error.  H.  H.  Sanderson,  for  defendant  In 
error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Banning  v.  Gotshall,  62  Ohio  St  210, 
56  N.  E.  1030. 

BURKET,  a  J,  and  DAVIS  and  PRICE, 
JJ,  concur. 
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KNOWLTON  t.  POND.  (No.  7,650.)  (Su- 
preme  Court  of  Ohio.  Feb.  17,  1903.)  Error 
to  Circuit  Court,  Licking  County.  A.  A.  Stasel, 
for  plaintiff  in  error.  Kibler  &  Kibler  and 
David  M.  Keller,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  0.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


KNOX  t.  CARR  et  al.  (No.  8,2170  (Su- 
preme  Court  of  Ohio.  Jan.  26, 1901.)  Error  to 
Circuit  Court,  Greene  County.  Geo.  Arthur, 
Horace  L.  Smith,  and  John  B.  Knox,  for  plain- 
tiff in  error.  Charles  L.  Spencer  and  Charles 
H.  Kyle,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR.  DAVIS,  SHAUOK,  PRICE,  and 
CREW,  JJ.,  concur. 


KOTTE  v.  CREED  et  al.    (No.  7.910J    (Su- 

§reme  Court  of  Ohio.    May  19,  1903.)    Error  to 
uperior  Court  of  Cincinnati.    Charles  W.  Ba- 
ker, for  plaintiff  in  error.    Alfred  B.  Benedict, 
for  defendants  in  error. 
PER  CURIAM.    Judgment  affirmed. 
BURKET,  O.  J,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


LAKE  SHORE  &  M.  S.  RY.  CO.  T. 
HOTOHKISa  (No.  8,371.)  (Supreme  Court 
of  Ohio.  Dec.  1,  1903.)  Error  to  Circuit 
Court,  Cuyahoga  County.  Brewer.  Cook  & 
McGowan,  for  plaintiff  in  error.  Kline,  Carr, 
Tolles  &  Goff,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 
BURKET,    C.    J.,    and    SPEAR,    DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


LEICK  v.  SANPORD.  (No.  7,786.)  (Su- 
preme Court  of  Ohio.  March  81,  1903.)  Error 
to  Circuit  Court,  Cuyahoga  County.  Beavis 
&  Johnson,  for  plaintiff  in  error.  W.  H.  Boyd, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


LIMA  ELECTRIC  LIGHT  &  POWER  CO. 
v.  ANTRIM.  (No.  8,022.)  (Supreme  Court  of 
Ohio.  Dec.  1,  1903.)  Error  to  Circuit  Court, 
Allen  County.  Richie  &  Richie  and  W.  H. 
Leete,  for  plaintiff  in  error.  Motter,  Macken- 
zie &  Weadock  and  Goeke  &  Hoskins,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW.  JJ.,  concur. 


LINKB  v.  WALCUTT  et  al.  (No.  7,819.) 
(Supreme  Court  of  Ohio.  Sept.  22,  1903.)  Er- 
ror to  Circuit  Court.  Franklin  County.  J.  D. 
Sullivan,  for  plaintiff  in  error.  Frank  Rath- 
mell  and  A.  H.  Johnson,  for  defendants  in  er- 
ror. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  DAVIS,  SHAUOK,  PRICE,  and 
CREW,  JJ.,  concur. 


LEONARD  v.  BANK.  (No.  7,816.)  (Su- 
preme Court  of  Ohio.  June  9,  1903.)  Error  to 
Circuit  Court,  Lorain  County.  Johnston  & 
Leonard,  for  plaintiff  in  error.    W.  B.  Thomp- 


son and  Geo.  L.  Glitsch,  for  defendant  In  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  SHAUCK  and  CREW, 
JJ.,  concur. 


LEWIS,  Auditor,  t.  STATE  ex  rel.  HAR- 
RIS. (No.  8,426.)  (Supreme  Court  of  Ohio. 
Feb.  2,  1904.)  Error  to  Circuit  Court,  Hamil- 
ton County.  Ampt,  Ireton,  Collins  &  Schoenle, 
for  plaintiff  in  error.  Dan  Thew  Wright,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  reversed,  on  au- 
thority of  Lewis,  Auditor,  v.  Kramer,  69  Ohio 
St.  473,  69  N.  E.  980. 

SPEAR,  DAVIS,  SHAUOK,  and  PRICE, 
JJ.,  concur. 


LIFE  INS.  CO.  v.  HOWLE.  (No.  7,992.) 
(Supreme  Court  of  Ohio.  May  12,  1903.)  Er- 
ror to  Circnit  Court,  Cuyahoga  County.  O.  L. 
Hotze,  for  plaintiff  in  error.  Hart  Sc  Canfield 
and  W.  S.  Kerruish,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


LONGANECKER  et  al.  v.  DARKE  COUN- 
TY COM'RS  et  al.  (No.  8,2030  (Supreme 
Court  of  Ohio.  Dec.  1,  1903.)  Error  to  Cir- 
cuit Court,  Darke  County.  Martin  B.  Trainor, 
for  plaintiffs  in  error.  Meeker  &  Gaskill  and 
Anderson,  Bowman  &  Anderson,  for  defendants 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  SHAUOK  and  PRICE, 
JJ.,  concur. 


LUEBBEBT  v.  VAN  PELT  et  al.  (No. 
7,704.)  (Supreme  Court  of  Ohio.  March  10, 
1903.)  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. Closs  &  Luebbert,  for  plaintiff  in  error. 
A.  J.  Cunningham,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


LUHRIG  COAL  CO.  v.  ALLISON.  (No. 
7,997.)  (Supreme  Court  of  Ohio.  Dec.  8, 
1903.)  Error  to  Circuit  Court,  Athens  County. 
Burch  &  Johnson,  W.  E.  Peters  and  Grosvenor, 
Jones  &  Worstell,  for  plaintiff  in  error.  Law- 
rence T.  Neal  and  Jewett  &  Wood,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  PRICE,  and  GREW, 
JJ.,  concur. 


McCAMMON  et  al.  v.  COOPER  et  al.  (No. 
8,238.)  (Supreme  Court  of  Ohio.  Jan.  5,  1904.) 
Error  to  Circuit  Court,  Hamilton  County.  Har- 
lan Cleveland  and  Bromwell  &  Brace,  for  plain- 
tiffs in  error.  Harmon,  Colston,  Goldsmith  & 
Hoadly,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  McCammon  et  al.  v.  Cooper,  Trustee. 
69  Ohio  St.  366,  69  N.  E.  658. 

SPEAR,  DAVIS,  SHAUCK,  and  PRICE, 
JJ.,  concur. 


McGILLIN  v.  VEETOR  et  al.  (No.  7,787.) 
(Supreme  Court  of  Ohio.  March  31,  1903.) 
Error  to  Circuit  Court,  Mahoning  County. 
George  F.  Arrel  and  Foran,  McTigbe  &  Baker, 
for  plaintiff  in  error.     Jones  &  Anderson,  T. 
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H.  Gilmer,  James  E.  Walsh,  and  M.  O.  Mo- 
Nab,  for  defendants  In  error.. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  0.  X,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


MADDEN  et  al.  v.  STATE  ex  rel.  FISHER 
et  al.  (No.  7,785.)  (Supreme  Court  of  Ohio. 
March  31,  1903.)  Error  to  Circuit  Court, 
Greene  County.  C.  W.  Whitmer,  for  plain- 
tiffs in  error.  William  F.  Orr  and  Marcus 
Shoup,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  DAVIS  and  PRICE, 
JJ-  concur. 


MATHIAS  v.  WILLARD.  (No.  7,657.)  (So- 
preme  Court  of  Ohio.  March  3,  1903.)  Error 
to  Circuit  Court,  Tuscarawas  County.  Rich- 
ards &  McCullougb,  for  plaintiff  in  error.  E. 
M.  Bailey  and  E.  S.  Douthitt,  for  defendant 
in  error. 

PER  CURIAM.  Judgment  modified  as  per 
journal  entry.1 

BURKET,  O.  J.,  and  SPEAR,  DAVIS, 
and  CREW,  JJ.,  concur. 


MEEHAN  ▼.  CITY  OF  CINCINNATI.  (No. 
7,832.)  (Supreme  Court  of  Ohio.  April  14, 
1908.)  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. John  Weld  Peck  and  H.  J.  Power,  for 
plaintiff  in  error.  Charles  J.  Hunt  and  Wade 
H.  Ellis,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


MICHIGAN  MUT.  LIFE  INS.  CO.  v.  EAST 
SIDE  LUMBER  CO.  et  al.  (No.  8,248.)  (Su- 
preme Court  of  Ohio.  Feb.  2,  1904.)  Error 
to  Circuit  Court,  Lucas  County.  E.  R.  Guiney 
and  G.  W.  Kinney,  for  plaintiff  in  error.  C. 
W.  Everett,  N.  O.  Winter,  Chas.  E.  Longwell, 
Ciem  V.  Wagner,  and  Griffin  &  Conklin,  for 
defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  and  CREW,  JJ., 
concur. 


MIDLAND  NAT.  BANK  y.  LONG  et  aL 
(No.  8,198.)  (Supreme  Court  of  Ohio.  Jan. 
19,  1904.)  Error  to  Circuit  Court,  Fayette 
County.  Post  &  Reid.  for  plaintiff  in  error. 
Mills  Gardner,  Rogers  &  Dempsey,  and  Cream- 
er &  Creamer,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


MILTON  et  al.  r.  JONES  et  al.  (No.  7,729.) 
(Supreme  Court  of  Ohio.  March  24,  1903.)  Er- 
ror to  Circuit  Court,  Monroe  County.  Hamil- 
ton &  Mate  and  C.  L.  Weems,  for  plaintiffs  in 
error.  A.  D.  Follett,  F.  L  Blackmarr,  and 
J.  P.  Spriggs  &  Son,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  0.  X,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


MISCHLER  v.  WHITEMAN  et  al.  (No. 
7*930.)  (Supreme  Court  of  Ohio.  May  12, 
1903.)  Error  to  Circuit  Court.  Brown  County. 
Parker  &  Waters  and  J.  W.  Tarbell,  for  plain- 
tiff in  error.  Rufus  L.  Fite,  for  defendants  in 
error. 


PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Cleveland  Trust  Co.  et  al.  v.  Lander, 
Treasurer,  62  Ohio  St  266,  66  N.  B.  1036. 

BURKET,  C.  J,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


MITCHELL  et  al.  v.  TUCKER  et  al.  (No. 
7,986.)  (Supreme  Court  of  Ohio.  Dec.  8, 1903.) 
Error  to  Circuit  Court,  Lucas  County.  Charles 
A.  Thatcher,  for  plaintiffs  in  error.'  Clayton 
W.  Everett,  for  defendants'  in  error. 

PER  CURIAM.  Judgment  ^firmed  on  two 
grounds:  (1)  That  the  plaintiff  in  error  has 
failed  to  print  the  record  of  the  judgment  com- 
plained of;  (2)  that,  if  it  were  printed,  It  would 
fail  to  show  any  error  of  the  circuit  court. 

SPEAR,  DAVIS,  SHAUCK,  and  CREW, 
JJ.,  concur. 


MORRISON  v.  BARRON  et  al.  (No.  7,638.) 
(Supreme  Court  of  Ohio.  March  3,  1903.)  Er- 
ror to  Circuit  Court,  Franklin  County.  Pugh 
&  Pugh  and  F.  B.  Hoffman,  for  plaintiff  in 
error.  Dyer-Williams  &  Stouffer  and  Taylor, 
Seymour  &  Webber,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  X,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


MURDOCK-WEST  CO.  v.  LOGAN  et  al. 
(No.  7,999.)  (Supreme  Court  of  Ohio.  Oct.  13, 
1903.)  Error  to  Circuit  Court,  Washington 
County.  McConica  &  Dwiggins  and  C.  C. 
Middleswart,  for  plaintiff  in  error.  A.  D.  Fol- 
lett, A.  L.  Weil,  and  C.  M.  Thorp,  for  de- 
fendants in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  PRICE,  and  CREW,  JX,  concur. 
BURKE,  C.  J.,  and  DAVIS,  J.,  dissent. 


MURRAY  t.  CITY  OF  CINCINNATI.  (No. 
7,972.)  (Supreme  Court  of  Ohio.  March  3, 
1903.)'  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. Edward  M.  Ballard,  for  plaintiff  in  error. 
Charles  Hunt,  John  V.  Campbell,  and  Albert 
H.  Morrill,  Corp.  Counsel,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 
BURKET,   C.   X,   and    DAVIS,    SHAUCK, 
and  CREW,  JJ.,  concur. 


MYERS  ▼.  WEBER  et  al.  (No.  8,047.)  (Su- 
preme Court  of  Ohio.  Oct  27,  1903.)  Error 
to  Circuit  Court,  Williams  County.  Booth- 
man  &  Newcomer  and  Conway  &  Duffey,  for 
plaintiff  in  error.  John  M.  Killits,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  X,  and  DAVIS.  SHAUCK, 
PRICE,  and  CREW,  JX,  concur. 


NATIONAL  LIFE  INS.  CO.  r.  HANNER. 
(No.  8,180.)  (Supreme  Court  of  Ohio.  Jan.  5. 
1904.)  Error  to  Circuit  Court,  Lucas  County. 
Doyle  &  Lewis,  for  plaintiff  in  error.  Kinney 
&  Newton,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J,  and  SPEAR  and  CREW. 
JJ.,  concur. 


NATIONAL  STEEL  CO.  v.  LINN.  (No. 
8,374.)  (Supreme  Court  of  Ohio.  Jan.  5, 
1904.)    Error  to  Circuit  Court,  Jefferson  Coon- 
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ty.  P.  P.  Lewis,  for  plaintiff  in  error.  D. 
M.  Gruber,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK, 
and  CREW,  JJ.,  concur. 


NATIONAL  SURETY  CO.  v.  PECK-WIL- 
LIAMSON HEATINO  &  VENTILATING 
CO.  (No.  7,844.)  (Supreme  Court  of  Ohio. 
April  21,  1903.)  Error  to  Circuit  Court,  Ham- 
ilton County.  Pazton  &  Warrington,  C.  S. 
Bowman  and  Wilson  &  Wilson,  for  plaintiff  in 
error.  Harmon,  Colston,  Goldsmith  &  Hoadly, 
O.  B.  Matthews,  and  Ernst,  Cassatt  &  Mc- 
Dougall,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


NATIONAL  TUBE  CO.  v.  EASTERN 
TUBE  CO.  et  al.  (No.  8,115.)  (Supreme 
Court  of  Ohio.  Dec.  8,  1903.)  Error  to  Circuit 
Court,  Muskingum  County.  Garfield,  Garfield 
&  Howe  and  Sullivan  &  Cromwell,  for  plaintiff 
in  error.  Frank  A.  Durban,  for  defendants  in 
error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  DAVIS,  SHAUCK,  PRICE,  and 
CREW,  JJ.,  concur. 


NEWPORT  &  C.  BRIDGE  CO.  v.  JUTTE 
et  al.  (No.  7,5140  (Supreme  Court  of  Ohio. 
April  14,  1903.)  Error  to  Circuit  Court,  Ham- 
ilton County.  Maxwell  &  Ramsey,  Robert 
Ramsey,  and  W.  W.  Ramsey,  for  plaintiff  in 
error.  Stephens  &  Lincoln  and  Charles  H. 
Stephens,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


NIXON  v.  RAULROAD  CO.  (No.  7,575.) 
(Supreme  Court  of  Ohio.  Feb.  24,  1903.)  Er- 
ror to  Circuit  Court,  Cuyahoga  County.  John- 
son &  Hackney,  for  plaintiff  in  error.  Ford, 
Snyder,  Henry  &  McGraw,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


NORTHWESTERN  NAT.  INS.  CO.  ▼. 
<}REEN.  (No.  8.009.)  (Supreme  Court  of 
Ohio.  Jan.  19,  1904.)  Error  to  Circuit  Court, 
Ashtabula  County.  Hoyt  &  Munsell,  for  plain- 
tiff in  error.  Charles  Lawyer  and  Perry  & 
Roberts,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


OAK  LOAN  &  BUILDING  CO.  T. 
FLETCHER  et  al.  (No.  7,310.)  (Supreme 
Court  of  Ohio.  March  31,  1903.)  Error  to  Su- 
perior Court  of  Cincinnati.  Coppock,  Hammel 
&  Coppock,  for  plaintiff  in  error.  Maxwell  & 
Ramsey  and  Franklin  T.  Cahill,  for  defendants 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


OGLEVIE  et  al.  v.  MILLER  et  al.    (No.  8,- 
028.)    (Supreme  Court  of  Ohio.    June  16, 1903.) 


Error  to  Circuit  Court.  Knox  County.  J.  B. 
Graham  and  J.  B.  Waight,  for  plaintiff  in  er- 
ror. Cooper  &  Moore  and  Mclntire  &  Mcln- 
tire,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  Jm  and  SPEAR,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


OHIO  NAT.  SMOKE  CONSUMER  CO.  ▼. 
PRATT.  (No.  7,643.)  (Supreme  Court  of 
Ohio.  Feb.  17,  1903.)  Error  to  Circuit  Court, 
Cuyahoga  County,  Hessenmueller  &  Bemis, 
for  plaintiff  in  error.  Frank  C.  Phillips,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


OHIO  ft  P.  COAL  CO.  v.  HOUSE.  (No.  7,- 
807.)  (Supreme  Court  of  Ohio.  Nov.  17,  1903.) 
Error  to  Circuit  Court,  Columbiana  County. 
Billingsley  &  Clark,  for  plaintiff  in  error.  P. 
M.  Smith,  L.  C.  Moore,  and  Potts  &  Moore,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed. 

BURKET,  C.  X,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


O'MALLEY  v.  TRUSTEES  et  aL  (No.  7,- 
894.)  (Supreme  Court  of  Ohio.  May  5,  1903.) 
Error  to  Superior  Court  of  Cincinnati.  Cop- 
pock, Hammel  &  Coppock,  for  plaintiff  in  er- 
ror. Thornton  M.  Hinkle,  for  defendants  in 
error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


PADDOCK,  HODGE  &  CO.  v.  RAILWAY 
CO.  (No.  7,618.)  (Supreme  Court  of  Ohio. 
March.  3,  1903.)  Error  to  Circuit  Court,  Lucas 
County.  Porter  Paddock,  for  plaintiffs  in  er- 
ror. Bowman  &  Bowman  and  Doyle  &  Lewis, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


PARKER  ▼.  TOWNSBND.  (No.  7,781.) 
(Supreme  Court  of  Ohio.  March  24,  1903.) 
Error  to  Circuit  Court,  Huron  County.  Harlon 
L.  Stewart,  for  plaintiff  in  error.  Andrews 
Bros.,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  a  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


PATRICK  v.  FOGLE.  (No.  7,659.)  (Su- 
preme Court  of  Ohio.  March  3,  1903.)  Error 
to  Circuit  Court,  Cuyahoga  County.  Weed  & 
Miller,  for  plaintiff  in  error.  John  0.  Win- 
ship,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  J  J.,  concur. 

PATTISON  et  al.  v.  TAYLOR.  (No.  7,663.) 
(Supreme  Court  of  Ohio.  March  10,  19030 
Error  to  Circuit  Court,  Hamilton  County.  0. 
Hammond  Avery  and  Harper  &  Allen,  for  plain- 
tiffs in  error.  R.  De  V.  Carroll,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS,  and 
PRICE,  JJ.,  concur. 
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PEABSON  v.  YOUNT  et  al.  (No.  7,680.) 
(Supreme  Court  of  Ohio.  March  3,  19030  Er- 
ror to  Circuit  Court,  Miami  County.  Gilbert 
ft  Shipman,  for  plaintiff  in  error.  Long  ft  Kyle 
and  B.  F.  Hershey,  for  defendants  in  error. 

PEB  CUBIAM.     Judgment  affirmed. 

BOBKET,  a  J.,  and  DAVIS  and  PBICE, 
JJ.,  concur. 


PENNSYLVANIA  CO.  v.  STATE  ex  reL 
GALLINGEB.  (No.  8,336.)  (Supreme  Court 
of  Ohio.  Oct  6,  1903.11  Error  to  Circuit  Court, 
Crawford  County.  Wheeler  &  Bentley,  for 
plaintiff  in  error.  Finley  ft  Gallinger,  for  de- 
fendant in  error. 

PEB  CUBIAM.  Judgment  reversed,  demur- 
rer to  answer  overruled,  demurrer  to  petition 
sustained,  and  petition  dismissed,  on  authority 
of  the  P.,  C,  C.  ft  St  L.  By.  Co.  v.  Cox,  55 
Ohio  St.  497,  45  N.  E.  641,  35  L.  B.  A.  507, 
and  State  ex  rel.  v.  The  P.  C,  C.  ft  8t  L.  By. 
Co.,  68  Ohio  St  9,  67  N.  E.  93. 

BUBKET,  C.  J.,  and  SPEAB,  DAVIS, 
SHAUCK,  PBICE,  and  CBEW,  JJ.,  concur. 


PEOPLE'S  BUILDING,  LOAN  ft  SAV- 
INGS ASS'N  v.  CUNNINGHAM.  (No.  7,728.) 
(Supreme  Court  of  Ohio.  March  17,  1903.) 
Error  to  Circuit  Court,  Sandusky  County. 
Chester  M.  Elliott,  Bichards  &  Heffner,  Kinney 
&  O'Farrell,  and  John  B.  Stahl,  for  plaintiff  in 
error.    Hunt  &  DeBan,  for  defendants  in  error. 

PEB  CUBIAM.  Judgment  affirmed.  Cross- 
petition  in  error  dismissed  for  want  of  juris- 
diction. 

SPEAB,  SHAUCK,  and  CBEW,  JJ.,  concur. 


PEOPLE'S  BUILDING,  LOAN  ft  SAV- 
INGS ASS'N  v.  PBONIZEB  et  al.  (No.  7,- 
727.)  (Supreme  Court  of  Ohio.  March  17, 
1903.)  Error  to  Circuit  Court  Sandusky  Coun- 
ty. Chester  M.  Elliott  Bichards  &  Heffner, 
Kinney  ft  O'Farrell,  and  John  B.  Stahl,  for 
plaintiff  in  error.  Hunt  &  DeBan,  for  defend- 
ants in  error. 

PEB  CUBIAM.    Judgment  affirmed. 

SPEAB,  SHAUCK,  and  CBEW,  JJ.,  concur. 


PEOPLE'S  BUILDING.  LOAN  ft  SAV- 
INGS ASS'N  v.  KNOX  (No.  7,725.)  (Su- 
preme Court  of  Ohio.  March  17,  1903.)  Error 
to  Circuit  Court,  Sandusky  County.  Chester 
M.  Elliott,  Bichards  &  Heffner,  Kinney  & 
O'Farrell,  and  John  B.  Stahl,  for  plaintiff  in 
error.    Jesse  Vickery,  for  defendant  in  error. 

PEB  CUBIAM.     Judgment  affirmed. 

SPEAB,  SHAUCK,  and  CBEW,  JJ.,  concur. 


PEOPLE'S  BUILDING,  LOAN  ft  SAV- 
INGS ASS'N  v.  MAXWELL  et  al.  (No.  7.- 
729.)  (Supreme  Court  of  Ohio.  March  17, 
1903.)  Error  to  Circuit  Court,  Sandusky  Coun- 
ty.  Chester  M.  Elliott,  Bichards  &  Heffner, 
Kinney  &  O'Farrell.  and  John  B.  Stahl,  for 
plaintiff  in  error.  Hunt  ft  DeBan,  for  defend- 
ants in  error. 

PEB  CUBIAM.  Judgment  affirmed.  Cross- 
petition  in  error  dismissed  for  want  of  juris- 
diction. 

SPEAB,  SHAUCK,  and  CBEW,  JJ.,  concur. 


PEOPLE'S  BUILDING,  LOAN  ft  SAV- 
INGS ASS'N  v.  ZIMMERMAN  et  al.  (No.  7,- 
726.)  (Supreme  Court  of  Ohio.  March  17, 
'903.)    Error  to  Circuit  Court  Sandusky  Coun- 

'.     Chester  M.  Elliott,  Richards  ft  Heffner, 


Kinney  ft  O'Farrell,  and  John  B.  Stahl,  for 
plaintiff  in  error.  Love  ft  Colbert,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


POLSDORFEB  v.  BBUON.  (No.  7,896.) 
(Supreme  Court  of  Ohio.  May  12,  19030  Er- 
ror to  Circuit  Court,  Putnam  County.  Krauss 
ft  Eastman  and  Bailey  &  Bailey,  for  plaintiff 
in  error.  Leasure  &  Powell  and  Watts  ft 
Moore,  for  defendant  in  error. 

PEB  CURIAM.     Judgment  affirmed. 

BUBKET,  C.  J„  and  DAVIS  and  PBICE, 
JJ.,  concur. 


PRIDDY  v.  BEATTY  et  aL  (No.  7,722.) 
(Supreme  Court  of  Ohio.  May  12,  1903.)  Er- 
ror to  Circuit  Court,  Hancock  County.  George 
F.  Pendleton,  John  Poe,  and  John  E.  Beatty, 
for  plaintiff  in  error.  Axlioe  ft  Berts  and  E. 
T.  Dunn,  for  defendants  in  error. 

PEB  CUBIAM.    Judgment  affirmed.    . 

SPEAR,  SHAUCK,  and  CBEW,  JJ.,  con- 
cur. 


PULTNEY  FOUNDBY  ft  ENGINEEBING 
CO.  et  al.  v.  BANK  et  aL  (No.  7,806.)  (Su- 
preme Court  of  Ohio.  March  10,  1903.)  Error 
to  Circuit  Court,  Mahoning  County.  Arrel, 
McVey  ft  Robinson  and  Jones  ft  Anderson, 
for  plaintiffs  in  error.  T.  W.  Sanderson,  J.  P. 
Wilson,  Johnston  ft  Calvin,  and  Norris,  Jack- 
son ft  Bose,  for  defendants  in  error. 

PEB  CUBIAM.    Judgment  affirmed. 

BUBKET,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CBEW.  JJ.,  concur. 


RAILROAD  CO.  v.  BUTLEB.  (No.  8,016.) 
(Supreme  Court  of  Ohio.  March  3,  1903.)  Er- 
ror to  Circuit  Court,  Lucas  Connty.  E.  D. 
Potter,  Ashley  Pond,  and  Henry  Russell, 
for  plaintiff  in  error.  Hamilton  ft  Kirby  and 
Cole,  Whitlock  &  Cooper,  for  defendant  in  er- 
ror. 

PER  CURIAM.     Judgment  affirmed. 

BUBKET,  C.  J.,  and  DAVIS  and  PBICE, 
JJ.,  concur. 


RAILROAD  CO.  v.  RUBLE.  (No.  8,024.) 
(Supreme  Court  of  Ohio.  March  24,  1903.) 
Error  to  Circuit  Court,  Allen  County.  John 
B.  Cockrum,  Bichie  &  Richie,  and  W.  H.  Leete, 
for  plaintiff  in  error.  Bidenour  ft  HafhilL  for 
defendnnt  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  PBICE,  and 
CREW,  JJ.,  concur. 


RAILWAY  CO.  v.  HAM.  (No.  8,095.)  (Su- 
preme Court  of  Ohio.  June  9, 1903.)  Error  to 
Circuit  Court,  Fulton  County.  E.  D.  Potter, 
Geo.  C.  Greene,  and  F.  J.  Jerome,  for  plaintiff 
in  error.  Ham,  Ham  &  Ham  and  Handy  ft 
Handy,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleaa 
affirmed. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK. 
and  CREW,  JJ.,  concur. 


RAILWAY  CO.  v.  POTTER.  (No.  7,494.) 
(Supreme  Court  of  Ohio.  March  3,  1903.)  Er- 
ror to  Circuit  Court,  Butler  County.  Shotts  & 
Millikin  and  R.  D.  Marshall,  for  plaintiff  in 
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error.  Alex.  F.  Hume  and  C  J.  Smith,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ,  con- 
cur. 


RAILWAY  CO.  t.  TAYLOR,    (Now  8J73.) 

(Supreme  Court  of  Obto.  Jane  16,  1903.)  Er- 
ror to  Circuit  Court,  Franklin  County.  Mer- 
rick, Tompkins  &  Godown,  for  plaintiff  in  er- 
ror. T.  E.  Powell,  C.  C.  Suyder,  and  W.  J. 
Ford,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ. 


RASCHE  t.  VARWIG  et  al.  (No.  7,984.) 
(Supreme  Court  of  Obio.  June  16,  1903.)  Er- 
ror to  Circuit  Court,  Hamilton  County.  L.  H. 
Pummill  and  W.  6.  Williams,  for  plaintiff  in 
error.  Louis  J.  Dolle  and  Alfred  B.  Benedict, 
for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW.  JJ,  con- 


RAYMBR  r.  GENDRON.  (No.  8,191.) 
(Supreme  Court  of  Ohio.  Jan.  12,  1904.)  Er- 
ror to  Circuit  Court,  Lucas  County.  O.  S. 
Brum  back  and  C.  A  Thatcher,  for  plaintiff  In 
error.    Smith  &  Baker,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  CREW, 
JJ.,  concur. 


READ  ▼.  TERHUNB  et  al.  (No.  7.003.) 
(Supreme  Court  of  Ohio.  Mar  5,  1003.)  Er- 
ror to  Circuit  Court,  Lucas  County.  W.  II. 
A.  Read,  for  plaintiff  in  error.  King  &  Tracy, 
for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ,  concur. 


RECTOR  t.  CITY  DEPOSIT  BANK  CO. 
(No.  8,162.)  (Supreme  Court  of  Ohio.  Not. 
24,  1903.)  Error  to  Circuit  Court.  Franklin 
County.  Pugh  &  Pugh,  Thomas  E.  Steele,  and 
Fred  C.  Rector,  for  plaintiff  in  error.  Outh- 
walte,  Linn  &  Thurman,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  and  CREW,  JJ.,  concur. 


RECTOR  ▼.  COMMERCIAL  NAT.  BANK. 
(No.  8,161.)  (Supreme  Court  of  Ohio.  Nor. 
24.  1903.)  Error  to  Circuit  Court,  Franklin 
County.  Pugh  &  Pugh  and  Thomas  E.  Steele, 
for  plaintiff  In  error.  F.  F.  D.  Albery,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  SHAUCK, 
JJ,  concur.    PRICE,  J.,  dissents. 


REILY  t.  WHITEMAN  et  al.  (No.  8,065.) 
(Supreme  Court  of  Ohio.  Oct.  20,  1903.)  Er- 
ror to  Circuit  Court,  Hamilton  County.  John: 
son  &  Levy,  for  plaintiff  in  error.  Coffey,  Mai- 
Ion,  Mills  &  Vordenberg,  for  defendants  in  er- 
ror. 

PER  CURIAM.  Judgments  of  tbe  circuit 
court  and  of  the  common  pleas  court  reversed, 
aud  cause  remanded,  on  authority  of  Yetzer  v. 
Thoman,  17  Ohio  St.  130,  91  Am.  Dec.  222,  and 


McAllister  r.  HartseB.  00  Ohio  St  «9,  58  K. 

E.715. 

BURKET.    C.    J,    and    SPEAR,    DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


RANNELLS  et  al.  ▼.  BENTLEY  et  aL 
(No.  7.685.)  (Supreme  Court  of  Ohio.  March 
10,  1903.)  Error  to  Circuit  Court,  Clinton 
County.  James  M.  Morton  and  D.  B.  Van  Pelt, 
for  plaintiffs  in  error.  J.  M.  Kirk  and  Telfair 
&  Telfair,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J,  and  DAVIS  and  PRICE, 
JJ,  concur. 


RICKETTS  v.  BROWN.  (No.  8.02L)  (Su- 
preme Court  of  Ohio.  Jan.  12.  1904J  Error 
to  Circuit  Court,  Hamilton  County.  Horstman 
&  Horstman  and  G.  H.  Kattenhorn,  for  plain- 
tiff in  error.  W.  A  Hicks,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J,  and  DAVIS  and  PRICE, 
JJ,  concur. 


RINEHART  v.  REED  et  al.     (No.  7.705. 


lo.  7.705.) 
17,  1903J 
ouoty.    J. 


(Supreme   Court   of   Ohio.      March 
Error  to  Circuit  Court,  Jefferson   County. 
C.  Bigger  and  D.  M.  Bruber,  tor  plaintiff  in 
error.     Erskine  &  Erskiue,  tor  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J,  and  DAVIS  and  PRICE, 
JJ,  concur. 


RISSLER  et  al.  v.  EDWARDS.  (No.  8,- 
004.)  (Supreme  Court  of  Ohio.  Jan.  19,  1904.) 
Error  to  Circuit  Court,  Richland  County.  Twit- 
chell  &  Hartmnn,  for  plaintiffs  in  error.  Doug- 
lass &  Mengert,  for  defendant  in  error, 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  O.  J,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


RISSLER  et  al.  r.  KELLER.  (No.  8,006.) 
(Supreme  Court  of  Ohio.  Jan.  19,  1904.)  Er- 
ror to  Circuit  Court,  Richland  County.  Twit- 
cbell  &  Hartman,  for  plaintiffs  in  error.  Doug- 
lass &  Mengert,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 
BURKET,    C.    J.,    and    SPEAR,    DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


RUNYON  &  DTCKSEID  t.  KIRK-CHRIS- 
TY CO.  (No.  7,611.)  (Supreme  Court  of  Ohio. 
March  10,  1903.)  Error  to  Circuit  Court,  Law- 
rence County.  A  R  Johnson  and  E.  E.  Corn, 
for  plaintiffs  In  error.  White,  Johnson.  Mc- 
Caslin  &  Cannon,  John  Hamilton,  and  Phillips 
&  Phillips,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  aud  SPEAR,  DAVIS, 
PRICE,  and  CREW,  JJ,  concur. 


SATER  et  al.  t.  ROBBINS  et  al.  (No.  8,- 
026.)  (Supreme  Court  of  Ohio.  Nov.  24,  1903.) 
Error  to  Circuit  Court,  Hamilton  County.  Mil- 
ton Safer  and  Follett,  Kelley  A  Follett,  for 
plaintiffs  la  error.  Pazton  dc  Warrington,  for 
defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J,  and  SPEAR.  DAVIS, 
SHAUCK,  PRICE,  and  CREW.  JJ,  concur. 
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SAUER  v.  SATJER.  (No.  7,934.)  (Supreme 
Court  of  Ohio.  Oct  13,  1903.)  Error  to  Cir- 
cuit Court,  Hamilton  County.  Heilker  &  Heil- 
ker  and  Ellis  B.  Gregg,  for  plaintiff  in  error. 
P.  H.  Kumler  and  Walter  A.  De  Camp,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Pretzinger  v.  Pretzinger,  45  Ohio  St. 
452,  15  N.  E.  471,  4  Am.  St.  Rep.  542. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


SCARBOROUGH  et  al.  ▼.  GIBSON  et  al. 
(No.  8,463.)  (Supreme  Court  of  Ohio.  Feb.  2, 
1904.)  Error  to  Superior  Court  of  Cincinnati. 
F.  O.  Suire,  A.  B.  Benedict,  and  Outcalt  &  For- 
aker,  for  plaintiff  in  error.  Ampt,  Ireton,  Col- 
lins &  Schoenle,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


SCHMIDT  et  al.  v.  WUNKER.  (No.  7,923.) 
(Supreme  Court  of  Ohio.  May  19,  1903.)  Error 
to  Circuit  Court,  Hamilton  County.  Chris.  Von 
Seggern  and  Conner  &  Walker,  for  plaintiffs  in 
error.  Goebel  &  Bettinger,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J,  and  DAVIS  and  PRICE,  JJ, 
concur. 


SOHULTZ  et  al.  t.  SCHROEDER  et  aL 
(No.  7,741.)  (Supreme  Court  of  Ohio.  March 
31,  1903.)  Error  to  Circuit  Court,  Cuyahoga 
County.  Sanders  &  Wilson,  for  plaintiffs  in  er- 
ror. H.  T.  Cowin  and  Alexander  Hadden,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


SCHROEDER  v.  PHILLIPS.  (No.  7,967.) 
(Supreme.  Court  of  Ohio.  Jan.  5,  1904.)  Error 
to  Circuit  Court.  Cuyahoga  County.  Beavis  & 
Johnson,  for  plaintiff  in  error.  Foran,  McTighe 
&  Baker  and  C.  C.  Lones,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


SHAFFER  v.  FATE.  (No.  7,674.)  (Supreme 
Court  of  Ohio.  Feb.  17,  1903.)  Error  to  Cir- 
cuit Court,  Huron  County.  Laser  &  Huston, 
for  plaintiff  in  error.  Donnel  &  Marriott,  F. 
D.  Gunsaullus,  and  Andrews  Bros.,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  affirmed,  on  the 
ground  that  the  contract  was  not  part  of  peti- 
tion, and  not  printed  in  bill  of .  exceptions,  and 
is  therefore  not  before  this  court  for  considera- 
tion. 

BURKET,  G.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


SHARON  SAVINGS  &  LOAN  ASS'N  t.  KA- 
TON  et  al.  (No.  7,646V)  (Supreme  Court  of 
Ohio.  March  3,  1903.)  Error  to  Circuit  Court, 
Butler  County.  J.  C.  Smith  and  Slayback  & 
Harr,  for  plaintiff  in  error.  M.  O.  Burns  and 
Gorman  &  Thompson,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


SHAW  v.  FRENCH  et  al.  (No.  8,249.)  (Su- 
preme Court  of  Ohio.  Nov.  24,  1903.)  Error 
to   Circuit   Court,   Hamilton   County.    Charles 


W.  Baker,  for  plaintiff  in  error.  Ampt,  Ireton, 
Collins  &  Schoenle,  Co.  Sols.,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


SHERMAN  et  al.  v.  CAMPBELL  et  al.  (No. 
7,846.)  (Supreme  Court  of  Ohio.  April  21, 
1903;)  Error  to  Circuit  Court,  Sandusky  Coun- 
ty. Hunt  &  De  Ran,  for  plaintiff  in  error. 
Finefrock  &  Garver,  W.  W.  Campbell,  and  L. 
J.  Turley,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ,  concur. 


SHRADER  v.  DOWNER  et  al.  (No.  8,106.) 
(Supreme  Court  of  Ohio.  Oct.  20,  1903.)  Er- 
ror to  Circuit  Court.  Licking  County.  C.  &  C. 
H.  Follett,  for  plaintiff  in  error.  Samuel  M. 
Hunter  and  John  M.  Swartz,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J,  and  DAVIS  and  PRICE, 
J  J.,  concur. 


SKINNER  v.  STATE  et  al.  (No.  7,842.) 
(Supreme  Court  of  Ohio.  June  23,  1903.)  Er- 
ror to  Circuit  Court,  Jackson  County.  R.  H. 
Jones,  for  plaintiff  in  error.  A.  E.  Jacobs,  Pros. 
Atty.,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ,  concur. 


SMITH  et  al.  v.  VERWOHLT  et  al.  (No. 
7,864.)  (Supreme  Court  of  Ohio.  May  6, 1903.) 
Error  to  Circuit  Court,  Jefferson  County.  P.  M. 
Smith  and  A.  G.  Smith,  for  plaintiffs  in  error. 
Beatrice  M.  Keller.  Erskine  &  Erskine,  D.  M. 
Gruber,  and  J.  0.  Bigger,  for  defendants  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK,  and 
CREW,  JJ,  concur. 


SNYDER  r.  OOATES.  (No.  7,762.)  (Su- 
preme Court  of  Ohio.  Not.  24,  1903.)  Error  to 
Circuit  Court,  Hancock  County.  Geo.  F.  Pen- 
dleton, for  plaintiff  in  error.  Blackford  &  Black- 
ford, for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,.  and  CREW,  JJ.,  concur. 


SPURRD3R  v.  MARTIN  et  al.  (No.  7,928.) 
(Supreme  Court  of  Ohio.  Sept.  29,  1903.)  Er- 
ror to  Circuit  Court,  Morgan  County.  Kennedy 
&  Tannehill  and  Barry  &  Finley,  for  plaintiff  in 
error.  Chas.  H.  Fouts  and  M.  E.  Danford,  for 
defendants  in  error. 

PER  CURIAM.  Judgment  of  the  circuit  court 
reversed,  and  that  of  the  common  pleas  affirmed. 

SPEAR,  DAVIS,  SHAUCK,  and  PRICE,  JJ, 
concur.    CREW,  J.,  not  sitting. 


STATE  v.  BAILEY.  (No.  7.951.)  (Supreme 
Court  of  Ohio.  Nov.  17,  1903.)  Error  to  Cir- 
cuit Court,  Pickaway  County.  Irvin  F.  Snyder, 
for  the  State.  Chris.  A.  Weldon,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  C.  J,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


STATE  t.  BISHOP  et  al.    (No.  7,949.)    (Su- 
preme Court  of  Ohio.    Nov.  17,  1903.)    Excep- 
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tions  from  Court  of  Common  Pleas,  Butler 
County.  Warren  Gard,  Pros.  Atty.,  for  the 
State.  John  F.  Neilan  and  Allen  Andrews,  for 
defendants  in  error. 

PER  CURIAM.  Exceptions  overruled.  Fees 
to  counsel,  $75. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 

STATE  v.  BOWERS.  (No.  7,974.)  (Supreme 
Court  of  Ohio.  Dec.  8,  1903.)  Exceptions  from 
Court  of  Common  Pleas,  Stark  County.  J.  M. 
Sheets,  Atty.  Gen.,  and  Robert  H.  Day,  Pros. 
Atty.,  for  the  State.  James  Sterling,  for  de- 
fendant in  error. 

PER  CURIAM  Exceptions  overruled.  A  fee 
of  $50  allowed  to  James  Sterling,  Esq.,  counsel, 
to  be  paid  from  the  treasury  of  Stark  county. 

SPEAR,  DAVIS,  SHAUCK,  PRICE,  and 
CREW,  JJ.,  concur. 


STATE  v.  COSNER.  (No.  8,241.)  (Supreme 
Court  of  Ohio.  May  12,  1903.)  Error  to  Cir- 
cuit Court,  Richland  County.  W.  H.  Bowers, 
for  the  State.  W.  F.  Voegele,  Jr.,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J.,  and  DAVIS  and  PRICE,  JJ, 
concur. 


STATE  v.  COMMERCIAL  BANK.  (No.  8,- 
201.)  (Supeme  Court  of  Ohio.  Jan.  26,  1904.) 
Error  to  Circuit  Court,  Jackson  County.  El- 
mer C.  Powell,  for  the  State.  J.  M.  McGilli- 
vray,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


STATE  ▼.  ELLIS.  (No.  8,884.)  (Supreme 
Court  of  Ohio.  June  16,  1903.)  Error  to  Cir- 
cuit Court,  Mahoning  County.  W.  R.  Graham, 
Pros.  Atty.,  for  the  State.  Frank  Jacobs,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed,  on  authority  of  State  v.  Alien,  68  Ohio 
St  516,  67  N.  E.  1053. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


STATE  r.  HOOD.  (No.  7,877.)  (Supreme 
Court  of  Ohio.  May  19,  1903.)  Error  to  Cir- 
cuit Court,  Guernsey  County.  James  Joyce,  for 
the  State.  Thomas  E.  Steele  and  G.  D.  Dugan, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  and  CREW,  JJ.,  concur. 


STATE  v.  SHELL.  (No.  7,837.)  (Supreme 
Court  of  Ohio.  Oct.  13,  1903.)  Error  to  Cir- 
cuit Court,  Perry  County.  J.  M.  Sheets,  Atty. 
Gen.,  J.  E.  Todd,  and  S.  W.  Bennet,  for  the 
State.  Kibler  &  Kibler,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS,  PRICE,  and 
CREW,  JJ.,  concur. 


STATE  t.  TOLEDO  RY.  &  TERMINAL 
CO.  (No.  8,419.)  (Supreme  Court  of  Ohio. 
November  10,  1908.)  Error  to  Circuit  Court, 
Lucas  County.     B.  A.  Hayes,  for  the  State. 


J.  K.  Hamilton,  Clarence  Brown,  and  King  & 
Tracy,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  3.,  and  SPEAR,  DAVIS, 
SHAUCK,  and  PRICE,  JJ.,  concur. 


STATE  ex  rel.  BIRCH  v.  CLAPSADDLB 
et  al.  (No.  7,857.)  (Supreme  Court  of  Ohio. 
May  5,  1903.)  Error  to  Circuit  Court,  Colum- 
biana County.  P.  M.  Smith  and  W.  F.  Jones, 
for  plaintiff  in  error.  Potts  &  Moore,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


STATE  ex  rel.  COLE  v.  ADAMS,  Auditor. 
(No.  7,852.)  (Supreme  Court  of  Ohio.  Sept. 
22,  1903.)  Error  to  Circuit  Court,  Columbiana 
County.  E.  B.  Dillon  and  L.  P.  Metzger,  for 
plaintiff  in  errori  J.  H.  Brookes,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  SHAUCK,  PRICE, 
and  CREW,  JJ.,  concur. 


STATE  ex  rel.  LLOYD  v.  DOLLISON, 
Sheriff.  (No.  8.109.)  (Supreme  Court  of  Ohio. 
March  24,  1903.)  Error  to  Circuit  Court, 
Guernsey  County.  R.  M.  Nevin,  James  Joyce, 
and  F.  S.  Monnett,  for  plaintiff  in  error.  W. 
B.  Wheeler,  A.  L.  Stevens,  L.  D.  Lilly,  J.  M. 
Sheets,  and  A.  V.  Taylor,  for  defendant  in  er- 
ror. 

PER  CURIAM.     Judgment  affirmed. 

BURKET.  O.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


STATE  ex  rel.  McKINZIB  t.  HYMAN. 
(No.  7,713.)  (Supreme  Court  of  Ohio.  March 
17,  1906.)  Error  to  Circuit  Court,  Cuyahoga 
County.  J.  H.  Hardy  and  Noble,  Pinney  & 
Willard,  for  plaintiff  in  error.  M.  W.  Beacom 
and  Babcock,  Payer,  Gage  &  Carey,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  0.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


STATE  ex  rel.  MOFFATT  v.  GOTCHELL. 
(No.  8,514.)  (Supreme  Court  of  Ohio.  June 
25,  1903.)  Mandamus.  F.  A.  Jeffers,  for 
plaintiff.     Mallory  &  Sears,  for  defendants. 

PER  CURIAM.  Demurrer  to  petition  over- 
ruled, and  peremptory  writ  of  mandamus 
awarded. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  and  CREW,  JJ.,  concur. 


STATE  ex  rel.  O'BRIEN  v.  YAPLB.  Mayor, 
et  al.  (No.  7,952.)  (Supreme  Court  of  Ohio. 
June  16\  1903.)  Error  to  Circuit  Court,  Ross 
County.  Charles  R.  Doll,  for  plaintiff  in  er- 
ror. Wallace  D.  Yaple  and  James  A.  Cahill, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


STATE  ex  rel.  SHEETS,  Atty.  Gen.,  v. 
CINCINNATI  &  E.  ELECTRIC  RY.  CO. 
(No.  8,096.)  (Supreme  Court  of  Ohio.  Sept. 
29.  1903.)  Quo  Warranto.  J.  M.  Sheets, 
Atty.  Gen.,  G.  H.  Jones,  Asst.  Atty.  Gen.,  and 
F.  C.  Rector,  for  plaintiff  in  error.    B.  G.  Kin-. 
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kead  and  H.  M.  Daugherty,  for  defendants  In 
error. 

PER  CURIAM.  Demurrer  to  supplemental 
answer  overruled,  and  petition  dismissed,  on 
the  ground  that  quo  warranto  is  not  the  proper 
remedy.  State  ex  rel.  v.  Railroad  Co.,  50  Ohio 
St.  239,  33  N.  E.  1061. 

BURKET.  0.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


STATE  ex  rel.  SDDBOROUGH  v.  McKEN- 
NEY  et  al.  (No.  7,853.)  (Supreme  Court  of 
Ohio.  April  28,  19030  Error  to  Circuit  Court, 
Cuyahoga  County.  Samuel  Doefler,  for  plain- 
tiff in  error.  John  Q.  White  and  Clifford  A. 
Neff,  for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed,  de- 
murrer to  reply  overruled,  and  cause  remanded 
for  further  proceedings  as  per  journal  entry. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


STATE  ex  rel.  WILLIS  v.  HIGGINS  et  al. 
(No.  7,838.)  (Supreme  Court  of  Ohio.  Dec. 
1,  1903.)  Error  to  Circuit  Court,  Jackson 
County.  Elmer  C.  Powell,  for  plaintiff  in  er- 
ror. John  T.  Moore,  John  Harper,  S.  F. 
White,  and  Hogan  &  McFarland,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
PRICE,  and  CREW,  JJ.,  concur. 


STATE  NAT.  BANK  v.  WILLIAMS.  (No. 
8,188.)  (Supreme  Court  of  Ohio.  Jan.  12, 
1904.V  Error  to  Circuit  Court,  Cuyahoga  Coun- 
ty. Brewer,  Cook  &  McGowan,  for  plaintiff 
in  error.  Johnson  &  Dunlap,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  DAVIS,  SHAUCK,  PRICE,  and 
CREW,  JJ.,  concur. 


STEVENSON   v.   PIQUA   HOSIERY   CO. 

(No.  7,91(3.)  (Supreme  Court  of  Ohio.  May  6, 
1903.)  Error  to  Circuit  Court,  Miami  County. 
Long  &  Kyle,  for  plaintiff  in  error.  Robert  J. 
Smith,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


STEWART  et  al.  v.  TURNER  et  al.  (No. 
7,962.)  (Supreme  Court  of  Ohio.  June  23, 
1903.)  Error  to  Circuit  Court,  Guernsey  Coun- 
ty. J.  B.  Ferguson,  for  plaintiffs  in  error.  J. 
W.  Smallwood  and  R.  T.  Scott,  for  defendants 
in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


STOCKER  et  al.  v.  VILLAGE  OF  ARCA- 
NUM. (No.  7,811.)  (Supreme  Court  of  Ohio. 
April  21,  1903.)  Error  to  Circuit  Court,  Darke 
County.  Martin  B.  Trainor  and  Kirk  Hoff- 
man, for  plaintiffs  in  error.  Meeker  &  Gaskill, 
for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Comstock  v.  Nelsonville,  61  Ohio  St. 
288,  56  N.  E.  15,  and  Findlay  v.  Pendleton,  62 
Ohio  St.  80,  56  N.  E.  649. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


STRAUB  et  al.  t.  SOUTH  ZANESVILLE 
SEWER  PIPE  &  BRICK  CO.  (No.  7,711.) 
(Supreme  Court  of  Ohio.  March  24,  1903.) 
Error  to  Circuit  Court,  Seneca  County.  Alex. 
Kiskaddeu,  for  plaintiffs  in  error.  S.  M.  Winn 
and  Kelly  &  Merrill,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ,  con- 
cur. 


STREIT  v.  OUTOALT  et  al.  (No.  8,244.) 
(Supreme  Court  of  Ohio.  Feb.  2,  1904.)  Error 
to  Circuit  Court,  Hamilton  County.  Burch  & 
Johnson,  for  plaintiff  in  error.  Philip  Roettin- 
ger.  Harper  &  Allen,  and  M.  C.  Slates,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  and  CREW, 
JJ.,  concur. 


STROUSE  et  al.  r.  STROUSE  et  al.  (No. 
7.735.)  (Supreme  Court  of  Ohio.  March  31, 
1903.)  Error  to  Circuit  Court,  Seneca  County. 
Brewer  &  Brewer  and  N.  L.  Brewer,  for  plain- 
tiffs in  error.  Lutes  &  Lutes  and  Geo.  E. 
Schroth,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ,  concur. 


SUBURBAN  BUILDING  &  LOAN  ASS'N 
v.  PUGH.  (No.  7.881.)  (Supreme  Court  of 
Ohio.  June  16,  1903.1  Error  to  Superior 
Court  of  Cincinnati.  Benjamin .  F.  Ehrman, 
for  plaintiff  in  error.  Cohen  &  Mack,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  SHAUCK, 
PRICE,  and  CREW,  JJ,  concur. 


SULLIVAN  et  al.  ▼.  BURGER  et  al.  (No. 
7.929.)  (Supreme  Court  of  Ohio.  Sept.  29, 
1903.)  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. Shay  &  Cogan,  for  plajntiffs  in  error. 
Goebel  &  Bettinger,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  O.  J,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


SWART  v.  HURON  DOCK  CO.  et  al.  (No. 
8,403.)  (Supreme  Court  of  Ohio.  Jan.  19. 
1904.)  Error  to  Circuit  Court,  Erie  County. 
C.  A.  Thatcher  and  W.  B.  Starbird,  for  plain- 
tiff in  error.  Wickbam  &  Wickbam,  for  de- 
fendants in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Busby  v.  Finn,  1  Ohio  St  409,  the 
map  and  blue  print  being  filed  with  the  bill  of 
exceptions,  and  so  described  as  to  leave  no 
doubt  of  their  identity,  and  the  same  are  there- 
fore held  to  be  a  part  of  the  bill  of  exceptions. 

BURKET,  C.  J,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ,  concur. 


TEEPLE  v.  JOHNSON.  (No.  7343.)  (Su- 
preme Court  of  Ohio.  June  25,  1903.)  Error 
to  Circuit  Court,  Summit  County.  S.  G.  Rott- 
ers and  L  S.  Pardee,  for  plaintiff  in  error.  £L 
C.  Sanford  and  Tibbals  &  Frank,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,   SHAUCK,  and  CREW,  JJ, 
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THATCHER  t.  KIRKPATRIOK  et  al. 
(No.  7,966.)  (Supreme  Court  of  Obio.  Dec.  18, 
1903.)  Error  to  Circuit  Court,  Clark  County. 
D.  F.  Reinoebl  and  L.  F.  Young,  for  plaintiff 
in  error.  C.  C.  Kirkpatrick  and  Hagan  &  Kun- 
kle,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  X,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


THOMAS  v.  W.  J.  GAWNE  CO.  (No.  8,- 
622.)  (bupreme  Court  of  Ohio.  Dec.  8,  1903.) 
Error  to  Circuit  Court,  Hamilton  County.  Har- 
rison &  Aston,  for  plaintiff  in  error.  Cohen  & 
Mack,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  B.  &  O.  R  R.  Co.  v.  Fulton,  59  Ohio 
St.  575,  53  N.  E.  265,  44  L.  R.  A.  520. 

SPEAR,  DAVIS,  SHAUCK,  PRICE,  and 
CREW,  JJ.,  concur. 


TILTON  t.  KIMBALL.  (No.  7,665.)  (Su- 
preme Court  of  Ohio.  March  10,  1903.)  Error 
to  Circuit  Court,  Butler  County.  Alex.  F. 
Hume,  Frank  Brandon,  and, George  A.  Burr, 
for  plaintiff  in  error.  Morey,  Andrews  & 
Morey,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  con- 
cur. 


TRAVELERS'  INS.  CO.  v.  ROSCH.  (No. 
8,132.)  (Supreme  Court  of  Ohio.  Dec.  8,  1903.) 
Error  to  Circuit  Court,  Lorain  County.  H  yt, 
Dustin  &  Kelley,  for  plaintiff  j  error.  Met- 
calf  &  Cinniger,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  PRICE,  and  CREW, 
JJ.,  concur. 


TROY  CARRIAGE  CO.  et  al.  v.  BANK  et 
al.  (No.  7,906.)  (Supreme  Court  of  Ohio. 
May  5,  1903.)  Error  to  Circuit  Court.  Miami 
County.  Davey,  Campbell  &  St.  John,  for 
plaintiffs  in  error.  Gilbert  &  Shipman,  for  de- 
fendants in  error. 

PER  CURIAM.  Judgment  affirmed,  on  au- 
thority of  Henkle  v.  Salem  Mfg.  Co.,  39  Ohio 
St.  547,  and  Holcomb,  Adm'r  v.  Gibson,  58 
Ohio  St  710.  51  N.  E.  1098. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


TRUDGEN  v.  DAY  et  al.  (No.  7,507.)  (Su- 
preme Court  of  Ohio.  March  3,  1903.)  Error 
to  Circuit  Court,  Hamilton  County.  Thomas 
L.  Michie  and  Joel  C.  Clore,  for  plaintiff  in  er- 
ror. Goebel  &  Bettinger,  for  defendants  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


TURPIN  v.  HAGERTY.  Recorder.  (No.  7,- 
932.)  (Supreme  Court  of  Ohio.  Sept.  29,  1903.) 
Error  to  Circuit  Court,  Hamilton  County.  Goe- 
bel &  Bettinger,  for  plaintiff  in  error.  J.  Shro- 
der  and  S.  B.  Deal,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


TWINING  v.  CUSAC.  (No.  7,716.)  (Su- 
preme Court  of  Ohio.  March  17,  1903.)  Error 
to  Circuit  Court,  Hancock  County.    Phelps  & 


David  and  Marion  G.  Foster,  for  plaintiff  in  er- 
ror.   John  Poe,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  con- 
cur. 


UMBRAUGH  et  al.  v.  FAST.  (No.  7,687.) 
(Supreme  Court  of  Ohio.  March  17,  1903.)  Er- 
ror to  Circuit  Court,  Ashland  County.  Clem. 
P.  Winbigler,  for  plaintiffs  in  error.  Nicol  & 
Boffenmyer  and  Welty  &  Albaugh,  for  defend- 
ant in  error. 

PER  CURIAM.  Judgment  reversed,  and 
judgment  for  plaintiffs  in-  error.  Grounds  stat- 
ed in  journal  entry. 

BURKET,  0.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


UNION  SAV.  BANK  &  TRUST  CO.  v. 
CENTRAL  TRUST  &  SAFE  DEPOSIT  00. 
et  al.  (No.  7,953.)  (Supreme  Court  of  Ohio. 
Dec.  1,  1903.)  Error  to  Circuit  Court,  Hamil- 
ton County.  Howard  Douglass  and  Geo.  W. 
Harding,  for  plaintiff  in  error.  Charles  B.  Wil- 
by,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  DAVIS,  SHAUCK,  PRICE,  and 
CREW,  JJ.,  concur. 


UNITED  STATES  FIDELITY  &  GUAR- 
ANTY CO.  v.  DRUCKER.  (No.  7,724.)  (Su- 
preme Court  of  Ohio.  March  24,  1903.)  Error 
to  Circuit  Court,  Cuyahoga  County.  A  A. 
Stearns,  for  plaintiff  in  error.  Brewer,  Cook  & 
McGowan,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


VILLAGE  OF  MT.  GILEAD  ▼.  HAYDEN. 
(No.  8,284.)  (Supreme  Court  of  Ohio.  Dec.  15, 
19030  Error  to  Circuit  Court,  Morrow  Coun- 
ty. Benjamin  Olds,  for  plaintiff  in  error. 
James,  Millard  &  Powell,  J.  E.  Ladd,  and  Har- 
lan &  Wood,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  a  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


VILLAGE  OF  NEW  LEXINGTON  v. 
ROSE.  (No.  7,887.)  (Supreme  Court  of  Ohio. 
May  5,  1903.)  Error  to  Circuit  Court,  Perry 
County.  Tom  D.  Binckley  and  L.  A.  Tussing, 
for  plaintiff  in  error.  H.  D.  Cochran,  J.  A. 
Ivers,  and  Donahue  &  Spencer,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  O.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


VILLAGE  OF  MINERAL  CITY  t.  RAIL- 
ROAD CO.  (No.  7.644.)  (Supreme  Court  of 
Ohio.  March  17,  1903.)  Error  to  Circuit 
Court,  Tuscarawas  County.  Richards  &  McCul- 
lough,  for  plaintiff  in  error.  Carey  &  Mullins, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


VILLAGE  OF  PERRYSBURG  v.  BUCK- 
HOUSE.  (No.  8.008.)  (Supreme  Court  of 
Ohio.  Jan.  12,  1904.)  Error  to  Circuit  Court, 
Wood    County.    Baldwin    &    Harrington,    tor 
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Slaintiff  in  error.    James,  Beverstock  &  Dona- 
ey,  for  defendant  in  error. 
PER    CURIAM.    Judgment    of    the    circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed.  * 

BURKET,    C.    J.,    and    SPEAR,    DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


VINTON  v.  STAUT.  (No.  7,667.)  (Supreme 
Court  of  Ohio.  March  17,  1903.)  Error  to  Cir- 
cuit Court,  Tuscarawas  County.  Neely  &  Pat- 
rick, for  plaintiff  in  error.  J.  H.  Mitchell,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  con- 
cur. 


WADE  v.  BROWN.  (No.  7,056.)  (Supreme 
Court  of  Ohio.  March  3,  1903.)  Error  to  Cir- 
cuit Court,  Butler  County.  Shotts  &  Milliken, 
for  plaintiff  in  error.  Edward  H.  Jones  and 
Morey,  Andrews  &  Morey,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


WADSWORTH  SALT  CO.  v.  RAILROAD 
CO.  et  al.  (No.  7,814.)  (Supreme  Court  of 
Ohio.  April  28,  1903.)  Error  to  Circuit  Court, 
Medina  County.  Grant  &  Sieber,  for  plaintiff 
in  error.  Tibbals  &  Frank,  for  defendants  in 
error. 

PER  CURIAM.  Cause  dismissed  for  want  of 
jurisdiction,  it  not  appearing  that  more  than 
$300  is  involved  in  the  judgment  sought  to  be 
rpvprscd  ' 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


WALTERS  y.  KEENAN  et  al.  (No.  7,703.) 
(Supreme  Court  of  Ohio.  March  17,  1903.) 
Error  to  Circuit  Court,  Hancock  County. 
Phelps  &  Davis,  for  plaintiff  in  error.  John 
Sheridan,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  con- 
cur. 


WALTON  v.  CITY  OF  TOLEDO.  (No. 
8,098.)  (Supreme  Court  of  Ohio.  Oct.  27, 
1903.)  Error  to  Circuit  Court,  Lucas  County. 
Southard  &  Southard  and  Chas.  P.  Watts,  for 
plaintiff  in  error.  J.  M.  Sheets,  Atty.  Gen., 
M.  R.  Brailey,  City  Sol.,  and  Frank  M.  Sala, 
Sp.  Counsel,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  con- 
cur. 


WARD  t.  CLEVELAND  TRUST  CO.  et  al. 
(No.  7,919.)  (Supreme  Court  of  Ohio.  *  Mav 
19,  1903.)  Error  to  Circuit  Court,  Cuyahoga 
County.  H.  W.  Ward,  for  plaintiff  in  error. 
Garfield,  Garfield  &  Howe,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 
BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


WASHBURN  et  al.  v.  WASHBURN  et  al. 
(No.  7,721.)  (Supreme  Court  of  Ohio.  April 
21,  1903.)  Error  to  Circuit  Court,  Pike  Coun- 
ty. John  P.  Phillips,  John  A.  Eylar,  and 
Stephen  D.  McLaughlin,  for  plaintiffs  in  error. 


Seney  &  Johnson  and  James  A.  Douglas,  for 
defendants  in  error. 

PER  CURIAM.  Judgment  of  dismissal  set 
aside  and  vacated,  and  judgment  of  the  circuit 
court  affirmed. 

BURKET,  a  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


WASSON  t.  SECOR  et  al.  (No.  7,622.) 
(Supreme  Court  of  Ohio.  March  3,  1903.)  Er- 
ror to  Circuit  Court,  Lucas  County.  B.  F. 
Reno,  for  plaintiff  in  error.  King  &  Tracy. 
H.  C.  Rorick,  Ray  &  Cordill,  Delphey  &  Cor- 
bett,  J.  R.  Calder,  B.  F.  Reno,  Southard  & 
Southard,  T.  J.  McDonnell,  and  Smith  &  Ba- 
ker, for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed,  as  per 
stipulations  in  Spear  v.  Walbridge  et  al.  (No. 
7,621)  67  N.  E.  1101,  and  order  of  priority  to 
be  same  as  in  that  case. 

BURKET,  O.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


WEATHERHEAD  v.  OULBERTSON.  (No. 
7,610.)  (Supreme  Court  of  Ohio.  March  3, 
1903.)  Error  to  Circuit  Court,  Miami  County. 
Long  &  Kyle  and  H.  H.  Williams,  for  plain- 
tiff in  error.  John  W.  Morris  and  A.  F. 
Broomhall,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


WEHRMANN  t.  KNIGHTS  TEMPLARS' 
&  MASONIC  MUT.  AID  ASS'N  et  al.  (No. 
7,980.)  (Supreme  Court  of  Ohio.  Not.  24, 
1903.V  Error  to  Circuit  Court,  Hamilton  Coun- 
ty. Kelley  &  Hauck,  for  plaintiff  in  error. 
Robertson  &  Buchwalter,  for  defendants  in  er- 
ror. 

PER  CURIAM.  Judgments  of  the  lower 
courts  reversed,  and  judgment  for  plaintiff  in 
error,  on  authority  of  State  National  Bank  v. 
Esterly,  Receiver,  69  Ohio  St.  24,  68  N.  E 
682. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS,  and 
PRICE,  JJ.,  concur. 


WELCH  et  al.  v.  ATWOOD.  (No.  7,765.) 
(Supreme  Court  of  Ohio.  March  24,  1903.) 
Error  to  Circuit  Court,  Stark  County.  A.  A. 
Thayer  and  C.  O.  Bow,  for  plaintiffs  in  error. 
John  H.  White  and  Charles  0.  Upham,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE. 
JJ.,  concur. 


WELLSTON  COAL  CO.  ▼.  SMITH.  (No. 
8.204.)  (Supreme  Court  of  Ohio.  Oct.  13, 
1903.)  Error  to  Circuit  Court.  Jackson  Coun- 
ty. J.  M.  McGillivrny,  for  plaintiff  in  error. 
E.  C.  Powell.  C.  C.  McCormick,  and  E.  E.  Eu- 
banks,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE 
JJ.,  concur. 


WERTS  v.  FIRE  &  MARINE  INS.  CO. 
(No.  7.818.)  (Supreme  Court  of  Ohio.  April 
21,  1908.)  Error  to  Circuit  Court,  Miami  Coun- 
ty. Gilbert  &  Shipman,  for  plaintiff  in  error. 
J.  H.  Cabell,  Cabell  &  Freiberg,  and  A.  F. 
Broomhall,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.  and  SPEAR.  DAVIS, 
SHAUOK,  PRICE,  and  CREW,  JJ.,  ctoncnr. 
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WEST  v.  KNOPPENBERGER.  (No.  7,833.) 
(Supreme  Court  of  Ohio.  April  14,  1903.)  Er- 
ror to  Circuit  Conrt,  Auglaize  County.  Jesse 
Stephens,  Stueve  &  Connaughton,  and  Sumner 
&  Tucker,  for  plaintiff  in  error.  Layton  & 
Son,  D.  F.  Mooney,  and  Goeke  &  Hoskins,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  vacated,  and 
cause  remanded  to  the  circuit  court  for  further 
proceedings,  as  per  journal  entry. 

BURKET,  0.  J.,  and  SPEAR,  DAVIS. 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


WESTERN  STAR  PUB.  CO.  v.  DECHANT. 
(No.  7,813.)  (Supreme  Conrt  of  Ohio.  March 
31,  1903.)  Error  to  Circuit  Court,  Warren 
County.  Frank  Brandon  and  George  A.  Burr, 
for  plaintiff  in  error.  John  E.  Smith  and  W. 
C.  Thompson,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  SHAUCK,  and  CREW,  JJ.,  concur. 


WHITE  y..  CHERRY.  (No.  8,007.)  (Su- 
preme Court  of  Ohio.  June  9,  1903.)  Error 
to  Circuit  Court,  Hancock  County.  L.  How- 
ard Jones,  for  plaintiff  in  error.  C.  B.  Dwig- 
gins  and  H.  Walter  Doty,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  0.  J.,  and  DAVIS  and  SHAUCK, 
JJ.,  concur. 


WIOK  BANKING  &  TRUST  CO.  v.  WAR- 
NER. (No.  8,077.)  (Supreme  Court  of  Ohio. 
April  14,  1903.)  Error  to  Circuit  Court,  Cuya- 
hoga County.  E.  T.  Hamilton  and  William 
M.  Raynolds,  for  plaintiff  in  error.  O.  O.  Pin- 
ney  and  A.  A.  Stearns,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


WICKER  et  al.  v.  MESSINGER  et  al.  (No. 
7,748.)  (Supreme  Court  of  Ohio.  April  14, 
1903.)  Error  to  Circuit  Court,  Lucas  County. 
B.  A.  Hayes,  for  plaintiffs  in  error.  King  & 
Tracy,  for  defendants  in  ertor. 

PER  CURIAM.  Judgment  modified,  and  re- 
manded to  the  court  of  common  pleas  for  en- 
try of  proper  final  judgment. 

BURKET.  C.  J.,  and  SPEAR,  DAVIS, 
PRICE,  and  CREW,  JJ.,  concur. 


WILLIAMS  v.  STATE.  (No.  8.036.)  (Su- 
preme Court  of  Ohio.  Jan.  12,  1904.)  Error 
to  Circuit  Court,  Lucas  County.  Chittenden 
&  Chittenden  and  C.  W.  F.  Kirkley,  for  plain- 
tiff in  error.  J.  M.  Sheets,  Atty.  Gen.,  and 
W.  F.  Brown,  for  the  State. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE 
JJ.,  concur. 


WINKLEMAN  v.  BOARD  OF  TRUSTEES. 
(No.  7,536.)  (Supreme  Court  of  Ohio.  Feb. 
17,  1903.)  Error  to  Circuit  Court,  Putnam 
County.  Bailey  &  Bailey,  for  plaintiff  in  er- 
ror. Straman  &  Malone,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


WINLAND  v.  STATE  ex  rel.  ZITZMAN  et 
al.  (No.  7,9540  (Supreme  Court  of  Ohio. 
Dec.  8,  1903.)  Error  to  Circuit  Court,  Monroe 
County.  Hamilton  &  Matz,  for  plaintiff  in  er- 
ror. Mallory  &  Sears,  W.  E.  Moore,  F.  A. 
Jeffers,  E.  L.  Lynch,  and  F.  W.  Ketterer,  for 
defendants  in  error. 

PER  CURIAM.  Judgment  affirmed.  Cross- 
petition  not  considered  because  not  printed. 

SPEAR,  DAVIS,  SHAUCK,  PRICE,  and 
CREW,  JJ.,  concur. 


WOLF  et  al.  v.  HAPNER.  (No.  7,878.) 
(Supreme  Court  of  Ohio.  May  5,  19030  Er- 
ror to  Circuit  Court,  Preble  County.  King  & 
Lowry,  for  plaintiffs  in  error.  Risinger  &  Ris- 
inger,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET,  C.  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


WORST  et  al.  v.  NICOL.  (No.  7,649.)  (Su- 
preme Court  of  Ohio.  March  3,  1903.)  Error 
to  Circuit  Court,  Ashland  County.  Frank  Tag- 
gart  and  Frank  S.  Patterson,  for  plaintiffs  in 
error.  John  W.  Albangh  and  Nicol  &  Boffen- 
myer,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

BURKET,  a  J.,  and  DAVIS  and  PRICE, 
JJ.,  concur. 


YEISER  v.  RAH/WAY  CO.  (No.  7,761.) 
(Supreme  Court  of  Ohio.  April  21,  1903.)  Er- 
ror to  Circuit  Court,  Warren  County.,  George 
S.  Baily,  for  plaintiff  in  error.  Foraker,  Out- 
calt.  Granger  &  Prior  and  J.  A.  Runyan,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  for  the 
reason  that  the  judgment  of  the  court  of  com- 
mon pleas  was  reversed  by  the  circuit  court 
for  the  reason  that  it  was  against  the  weight 
of  the  evidence. 

BURKET.  O.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


YODER  ▼.  BEVARD  et  al.  (No.  8,608.) 
(Supreme  Conrt  of  Ohio.  Dec.  18,  1903.)  Er- 
ror to  Circuit  Court,  Wayne  County.  W.  F. 
Kean  and  A.  B.  Metz,  for  plaintiff  in  error. 
M.  L.  Smyser,  tor  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

BURKET.  C.  J„  and  SPEAR,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


End  ar  Casks  ih  Voi*  70. 
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